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BUCHIOAX  SVPRBHE  COURT. 

GRANT  B.  MARTINDALE 


(189  Mich.  477,  155  t 


■  for  eatra,  services  in 
laying  siding  and  derking  logs,  made  aec«B- 
aarj  by  the  failure  of  the  railroad  company 
to  fumieh  the  cars  neceaaary  to  take  care  of 
the  timber  ae  cut. 
For  other  cates,  tee  Contraat*,  IV.  a,  in  Dig. 

ISS  N,  B. 
Principal    and    agent  —  auUiorltr    of 

agent  to  contract. 

2.  The  woodfl  Hupcrjtitendent  of  a  manu- 
facturing company,  having  authority  to 
oversee,  supervise,  manage,  and  control  the 
outaide  operntionB  of  the  conoem  in  the 
woods,  may  be  found  to  have  authority  to 
agree  to  pay  one  who  haa  contracted  to  cut 
and  load  oQ  cars  timber  belonging  to  the 
concern,  an  extra  amount  for  laying  sid- 
ing and  derking  logs,  when  the  railroad 
compnoy  fails  to  fiimiah  cars  as  fast  as 
necessary  to  care  for  the  timber  cut;  at 
least,  where  the  principal  has  previously 
recognized  such  authority  nnder  similar 
circumstHnccs. 

For  olker  cases,  see  Principal  and  Agent, 

II.  a,  in  Dig.  1-B2  N.  B. 
Contracts  —  preventing   performaooe  — 

IlabllUr. 

3.  One  who  is  stopped  in  the  performance 
of  his  contract  to  cut  tiuiber  before  he  has 
cut  all  that  he  can  care  for  within  the  re- 
quired time  may  hold  the  other  confracling 
party  liable  for  the  profit  he  would  have 


Kot«.  — As  to  liability  of  a  principal  for 
servioes  p«rf<»med,  under  contract  with  his 
agant,  by  peTBons  oUier  Uian  subagents  or 
servants,  ece  annotation  fuUowing  Chesson 
V.  Richmond  Cedar  Works,  post,  6. 
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lade  on  the  portion  of  the  work  which  he 
'as  prevented  from  doing. 
'or  other  coast,  see  Damages,  III.  V,  t,  in 
Dig.  1-52  N.  S. 

(December  22,  1915.) 

ERROR  to  the  Circuit  Court  for  Mont- 
morency County  to  review  a  judgment 
in  plaintiff's  favor  in  aji  action  brought  to 
recover  tor  extra  services  performed  under 
a  timber  cutting  contract.     Affirmed. 

Statement  by  Brooke.  Cli.  J.: 

Originally  the  relations  between  the  par- 
ties to  this  action  were  aet  forth  in  two 
separate  cnntroota,  a-s  follows: 

"This  Bgreement,  made  and  entered  into 
this  15th  day  of  July,  a.  d.  IBll,  by  and  be- 
tween the  Lobdell  A  Chiirchill  Manufactur- 
ing Company  of  Onaway,  Michigan,  party 
of  the  first  part,  and  Grant  E.  Martindale, 
of  Onaway,  Michigan,  party  of  the  second 
part,  witneaseth: 

"The  second  party  agrew  to  lumber,  out, 
remove  and  deliver,  on  the  conditions  and 
terms  hereinafter  mentioned,  a  part  or  bU 
of  the  timber  now  growing,  standing,  lying 
and  being  on  the  following  lands:  Section 
32,  township  31  north,  range  1  west,  Otsego 
county,  Michigan. 

"It  is  further  understood  and  agreed  that 
all  of  the  timber  ia  to  be  cut  low  on  the 
stump  and  in  the  most  economical  manner 
for  the  saving  of  the  timber,  and  from  such 
porLicma  of  the  section  and  in  such  kinds  of 
timber  and  in  such  quantities  aa  the  ilrat 
party  may  direct  from  time  to  tinie. 

"The  second  party  further  agrees  that  the 
work  shall  be  done  in  a  good  workmanlike 
manner,  and  that  the  instructions  as  to  the 
manner  in  which  this  work  Rhall  be  done 
shall  bo  lived  up  to  and  carried  out  by  the 
second  party  in  all  its  details,  and  all  the 
balance  of  the  logs  not  specified  above  ahall 
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be  cut  in  the  Btondard  Imgths,  from  8  to  16 
feet. 

"It  ia  further  understood  and  agreed  that 
ail  logs  are  to  ba  delivered  free  on  board 
cars  on  the  McGraw  Branch  of  the  Michigtin 
Central  Railroad,  assorted  as  follows:  All 
heulock  to  be  loaded  by  itaelt  for  distinct 
shipment.  All  basHWOod  to  be  loaded  by  it- 
self for  distinct  shipment.  All  elm  to  be 
loaded  by  itself  fur  distinct  shipment,  if 
called  for. 

"An  assortment  in  loading  maple,  beech 
and  birch,  if  found  necessary  later  by  the 
firs  I:  party. 

"It  is  understood  and  agreed,  further,  that 
said  party  of  the  second  part  is  to  receive 
from  the  first  party  a  price  of  $*.B0  per  M, 
log  scale,  and  the  official  scale  of  the  Mioki- 
gan  Central  Railroad  Company  shall  be  ac- 
cepted as  the  final  scale. 

"It  is  understood  and  agreed  further  that 
the  terms  of  settlement  shall  be  as  follows: 
Payment;  to  be  made  to  (he  pnrty  of  the  sec- 
ond part  by  the  party  of  the  first  part  on 
the  ISth  day  of  each  month  for  all  stock 
delivered  during  each  previous  month. 

"The  second  party  agrees  to  commence 
operation  immediately,  and  to  commence 
ahipping  logs  about  the  5th  or  the  10th  of 

"And  the  second  party  further  agrees  and 
understands  that,  should  this  work  not  be 
done  satisfactorily  to  the  tirst  party,  tbey, 
the  Brut  party,  have  the  option  of  terminat- 
ing this  contract  at  any  time. 

"This  contract  shall  be  in  force  for  so 
long  a  time  aa  the  work  is  done  satisfac- 
torily to  the  party  of  the  first  part,  as 
stated  above. 

"By  E.  J.  Lobdell,  President. 
"G.  E.  Martindale. 
"Witnesses : 

"G.  E.  Trimm. 

"M.  E.  Cruse." 

"Jilemoranduni  of  agreement  entered  into 
this  9th  day  of  September,  a.  D.  1912,  be- 
tween the  Lobdell  &  Churchill  Manufactur- 
ing Company,  of  Onaway,  Michigan,  party 
of  the  first  part,  and  Grant  Martindale,  of 
Onaway,  Michigan,  witneaaeth: 

"The  said  party  of  tlie  second  part  is  to 
log,  cut,  remove  and  clean  all  of  the  dead 
hemlock  timber  now  lying,  being,  growing, 
or  standing,  which  is  marked  and  stamped 
to  the  boimdartes  on  the  outside  of  the 
burnt  and  dead  wood  timber  on  the  fol- 
lowing described  land,  which  is  included; 
hemlock  timber  blown  over  or  lying  flat 
throughout  the  lands  as  described  herein. 

"Second  party  agrees  to  cut  all  of  the 
above  timber  low  on  the  stump  and  to  take 
the  trees  and  logs  clean  from  the  smallest 
to  largest,  in  exact  accordance  with  instruc- 
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tions  given  by  the  Island  Mill  Lumber  Com- 
pany, of  Alpena,  Michigan.  The  same  to  be 
cut  in  as  economical  manner  as  possible  by 
the  first  party,  and  the  second  party  agrees 
to  cut  the  hardwood  logs  as  far  as  possible 
into  15-foot  lengths,  all  It^s  which  will 
make  clear  and  clean  logs. 

"The  second  party  further  agrees  that  all 
work  shall  be  done  in  a  good  and  workman- 
like manner,  and  to  the  entire  satisfaction 
of  the  first  party.  It  is  fully  understood 
and  agreed  between  the  first  and  second  par- 
ties that  should  any  part  of  this  work  not 
be  properly  done  by  the  second  party  the 
first  party  has  the  right  to  stop  the  work, 
and  the  second  party  agrees  to  vacate  the 
premises  at  once  without  recourse,  upon  set- 
tlement being  made  for  all  work  done  in 
exact  accordance  with  this  contract  and  any 
timber  which  has  been  so  cut  by  the  second 
party  not  in  eKact  accordance  with  tlie 
above  instructions  and   contract,  a  reason- 


ting  such  timber. 

"It  is  further  agreed  that  the  delivery  of 
all  the  above-mentioned  timber  and  logs 
shall  be  made  before  April  1,  1313. 

"The  second  party  further  agrees  to  fur- 
nish the  first  party  with  an  accurate  time 
sheet  of  men's  names  and  time  worked  each 
week,  and  a  settlement  shall  be  made  for 
all  labor  performed  on  the  premises  deliver- 
ing logs  for  the  second  party  on  the  last 
Saturday  of  each  and  every  month,  and  it 
is  further  agreed  and  understood  that  the 
party  of  the  first  part  shall  pay  to  the  sec- 
ond party  for  all  logs  delivered  on  the 
bsiiks  of  the  river  at  Rea's  Landing  and 
Hunt  creek  the  sum  of  $4  per  1,000  feet, 
Scribner's  rule,  merchantable  scale,  and  that 
payment  shall  be  made  for  all  work  done 
the  last  Stttjirdny  of  each  and  every  month 
as  follows:  IS. 60  shall  be  paid  for  all  lo^ti 
delivered  or  skidded  and  the  loads  made  to 
them,  and  the  balance  of  $1.50  is  to  be  paid 
wh«i  the  logs  are  delivered  at  Rea's  Land- 
ing and  Hunt  creek. 

"It  is  further  understood  and  agreed  that 
the  second  party  shall  have  the  balance  of 
lumbering  of  hemlock  timber  on  the  above- 
described  lands,  provided  the  prices  for 
hemlock  timber  continue  favorable  and  Uie 
railroad  switch  is  put  in  to  this  timber,  as 
talked  and  agreed  to  between  the  Boyne 
City,  Gnylord,  4  Alpena  Railway  Company. 

"And  it  ia  further  understood  and  agreed 
that  the  second  party  shall  have  the  lumber, 
hard  and  soft  wood  timber,  at  such  time  as 
first  party  shall  desire  to  have  the  same  de- 
livered, to  be  manufactured  at  Onaway, 
Michigan,  into  their  nu-ioos  Eaanufa<Atu«d 
products. 
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"Th*  tbove  prioe  ii  to  include  any  decking 
that  ma;  be  required. 

"On  eacli  and  every  car  loaded  the  second 
pKrtj  is  t«  furnish  party  of  tbe  first  part 
vith  the  number  of  each  and  every  lug  on 

"The  Lobdell  ft  Churchill  Wg.  Co. 
"By  E.  J.  Lobdell,  Pres. 
"O,  E.  Martindata, 
"Witneaaea  i 

"D.  Bertrand." 

Prior  to  the  execution  of  either  oontract 
tb«  plointiS  had  performed  two  or  more 
lumbering  contracts  for  the  defendant  un- 
der onU  agreementB.  Before  tike  firet  of 
the  cwitracts  in  queetiua  waa  executed,  the 
plaintiff  went  over  the  ground  to  be  lum- 
bered with  Mr.  A.  H.  Blanchard,  who  waa 
wooda  Buperintcndetit  for  the  defendant  com- 
pany, and  at  whose  request  the  first  oon- 
tract was  made.  Subsequentlj',  Mr.  Lobdell, 
preoident  of  the  defendant  company,  Mr. 
BluiGhard,  and  the  plsintiiT,  met  in  the 
office  of  the  defendant  company,  where,  after 
a  eonvermtion,  ths  Aret  contract  was  eice- 
cuted.  Plaintiff  seems  to  have  immediately 
Vepared  (or  operations,  and  started  the 
ibipment  of  timber  under  the  contract,  early 
in  August,  1911.  There  la  no  doubt  that  it 
was  Gunt«iDplat«d  between  the  parties  that 
the  operati<Mi  should  be  cairied  on  as  a 
"hot'logging"  operation.  That  is  to  say,  it 
was  expected  that  the  trees  would  be  cut 
down,  immediately  thereafter  "swamped," 
"dcidded,"  and  hauled  to  the  McOraw 
Branch  for  loading,  where  they  were  to  be 
immediately  loaded  upon  cars  furnished  by 
the  railroad  company,  for  the  purpose  of 
trusportatioB  to  Bay  City,  where  the  de- 
foidant  had  contracts  of  sale  covering  the 
product.  From  early  in  August  to  about 
the  Sth  day  of  January,  tbe  ilichigon  Cen- 
tral Railroad  Company  supplied  sufiicient 
rsrs  to  permit  the  operation  to  proceed  un- 
der the  "hot-logging"  practice.  From  that 
time  forward,  tbe  cars  were  not  furnished 
in  adequate  numbers  by  the  railroad  com- 
pany. When  this  situation  arose,  the  plain- 
tiff and  Mr.  Blanchard,  defenilant's  woods 
Miperintendent,  went  to  Bay  City,  and  there 
interviewed  the  railway  ofiiciaJs  for  the 
purpose  of  securing  adequate  car  service. 
This,  however,  they  were  unable  to  accom- 
pUah.  Whereupon,  it  ia  undisputed  on  the 
record  that  Blonehard  directed  plaintiff  to 
nuitinue  the  operatione,  and  deck  all  li>ga 
It  the  branch  where  they  were  to  be  loaded, 
snd  where  they  should  lie  until  cars  should 
be  furnished  later.  In  carrying  out  these 
initrnctions,  plaintifT  built  1,000  feet  of  ex- 
tra sidetrack,  and  thereafter  deuked  about 
l,SO(l.f)00  feet  of  logs.  These  were  not  all 
dHked  at  the  same  time,  plaiutilT  loading 
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from  day  to  day  such  cars  as  were  fur- 
nished, with  logs  as  they  came  from  the  cut- 
ting  grounds.  For  extra  labor  in  building 
the  sidetrack  and  decking  these  logs,  plain- 
tiff elaimeil  the  sum  of  $750,  being  50  cents 
per  thousand.  The  record  discloses  that 
the  value  of  the  extra  services  performed  in 
this  behalf  was  from  $1  to  $1.50  pet  thou- 
sand, but  plaintiff  and  Blanchsrd  agreed 
that  the  compensation,  should  be  60  cents 
per  thousand,  Blancliard,  defendant's  ivnods 
superintendent,  as  well  as  plaintiff,  ienttfied 
to  this  agreement.  While  defendant  does 
not  deny  the  making  of  this  agreement  be- 
tween Blancliard  and  plaintiff,  it  does  deny 
the  autliorily  of  Blanchard  to  act  as  its 
agent  aiid  bind  it. 

A  second  controversy,  arising  under  the 
first  contract,  involves  the  question  of  the 
payment  of  the  wages  of  a  scaler.  The  total 
amount  paid  by  the  plaintiff  as  the  wages 
of  a  BcsJer  was  8700,  one  half  of  which, 
$360,  plaintiff  claimed  from  defendant. 
Touching  this  it«m,  it  was  the  claim  of  the 
plaintiff  thst,  after  the  ffrst  contract  was 
entered  into,  it  was  agreed  between  himself 
and  Mr.  Blanchard,  in  the  presence  of  Mr. 
Lobdell,  who  consented  to  the  arrangemeat, 
that  a  scaler  should  be  employed,  mutually 
satisfactory  to  the  parties,  whose  scale 
should  be  used  as  a  check  upon  the  scaler 
of  the  Michigan  Central  Railway,  and  that 
tbe  wages  of  said  scaler  should  be  home, 
one  half  by  each  party  to  tbe  oontract. 
This  arrangement,  testified  to  by  plaintiff 
and  Mr,  Blanchard,  was  denied  by  Mr. 
LoMell. 

The  third  item  of  plaintifTs  claim  arises 
imder  the  second  contract,  and  grows  out 
of  the  fact  that  on  February  4th  defendant 
ordered  plaintiff  to  discontinue  cutting  on  a 
portion  of  the  so-called  Itfontmorency  con- 
tract. It  is  plaintiff's  claim,  in  this  regard, 
that  he  had  built  roads  to  the  timber  to  be 
lumbered  under  the  contract,  and  that  he 
could  have  lumbered  some  600,000  or  700,000 
feet  more  timber,  had  he  not  been  unlaw- 
fully ordered  to  discimtinue  that  operation. 
Plaintiff  claims  that,  by  reason  of  defend- 
ant's unlawful  act  in  ordering  him  (o  stop, 
he  lost  a  prospective  profit  of  $1,200. 

A  second  dispute  arose  between  the  par- 
ties growing  out  of  the  second  contract. 
That  contract  provides:  "Two  dollars  and 
SO  cents  shall  be  paid  for  all  logn  delivered 
or  skidded  and  the  roiidtt  made  to  them,  and 
the  balance  of  $1.50  is  to  be  paid  when  the 
logs  arc  delivered  at  Rea's  Landing  and 
Hunt  creek." 

Early  in  the  performance  of  this  contract, 
a  dl.Hjnile  arose  between  plaintiff  and  d»- 
fenduiit  an  to  the  location  of  Ren's  I>BRding. 
It  wiu  the  contention  of  plaintiff  that  BeaV 
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Laiiilitig  waa  located  upon  the  river  about 
I^  mites  above  Hunt  credc,  wherfM.a  tha 
defendant  claimed  that  it  was  located  at  a 
plaee  called  the  "apout,"  very  eloee  to  Hunt 
creek.  Defendant  held  back  a  part  of  the 
contract  price,  thus  eompelling  plaintiff  to 
deliver  the  logs  where  defendant  claims 
Eea'a  Landing  was.  This  iieresBitated  the 
watering  and  driving;  of  the  logs  from  the 
place  where  plaintiff  had  banked  them  on 
the  river  to  the  point  claimed  an  Rea'e 
Landing  by  defendant.  For  the  extra  serv- 
icep  plaintiff  dcniajided  tlic  siim  of  -$5f>0. 

Piainlitr  made  four  other  claims  against 
defendant  under  the  two  contracts,  but,  as 
these  were  not  submitted  to  the  jury  by  the 
trial  eourt,  they  may  be  disregarded. 

Plaintiff's  original  bill  of  particulara 
at  follows  i 

1911-1912.  Building  1,000  feet  rail- 
road track,  clearing  ground  for 
decking,    and    decking    1,600,000 

feet  logs  at  50^  per  M JTaO  00 

I011-l»12.      Sorting    300,000    feet 

beech  logs fiO  00 

1911-1912.      H   scaler's   wagea   U 

mo,  ai  560 3S0  00 

1011-1012.     Delay  caiiaed  by  not 

h&ving  auflicient  cars 250  00 

1911-1912.  Cutting  44,000  feet- 
logs  at  M.50  per  M 198  00 

1911-1912.     Qoing  over  grounds  a 

second  time   44  00 

Later  an  amended  bill  was  filed  in  which 
Uie  following  items  were  claimed; 
Damage   for  profits   on   6,000.000 
feet  hemlock  at  $2.00  per  thou- 
sand   $1,200  00 

Driving  logs 500  00 

Defendant  pleaded  the  general  issue,  and 
gave  notices  of  set-off  and  recoupment,  the 
general  tenor  of  which  was  that  the  plain- 
tiff had  carelessly  and  incompetently  per- 
formed the  contract,  to  defendant's  damage, 
the  items  of  defendant's  demand  being  as 
follows: 

191S,  To  damages  account  of  logs 
left  undelivered,  under  con- 
tract of  September,  1912 $269  40 

To  improper  cutting  of  logs, 
same  being  cut  too  long  and 

too  short 1,000  00 

To  balance  of  maple,  beech  and 
elm  logs  and  standing  trees 
left  in  woods  on  Otsego  job. .       600  00 


llessrs.   Henry,   BTetiiT,   *   Henry    for 

appellant. 

Messrs.  Elmer  G.  SmiOi  and  Joseph  H. 
Cobb  for  appellee. 


$1,869  49 

After  an  exhaustive  trial  of  the  issues  so 

framed,  plaintitf  recovered  a  judgment  in 

the  sum  of  $1,580.42,  which  defendant  now 

reviews  in  this  court  by  writ  of  error. 
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The  flrst  it«m  upon  which  the  jury  was 
permitted  to  pass  was  the  sum  of  $750,  the 
price  agreed  upon  between  Blanchard  and 
plaintiff  to  be  paid  for  the  building  of  the 
1,000  feet  of  sidetrack,  and  the  decking  of 
the  logs,  caused  by  the  failure  of  the  rail- 
road company  to  furnish  sufficient  cars  to 
permit  plaintiff  to  conduct  the  operation, 
after  January  8th,  as  a  "hot-logging"  propo- 
sition, which,  it  is  clear,  was  the  method  of 
handling  the  job  contemplated  by  the  par- 
ties at  the  time  the  contract  was  made. 
As  pointed  out  in  the  statement  of  facts, 
Blanchard.  defendant's  woods  superintend- 
ent, testified  to  the  fact  of  making  the  agree- 
ment for  the  extra  comp«iHation  exactly  in 
accordance  with  the  claim  of  plaintiff.  On 
behalf  of  defendant  it  is  urged  that  Blan- 
chard was  without  authority,  under  the  evi- 
dence, to  modify  the  contract  imposing  an 
additional  liability  upon  it.  The  contract 
provides:  "The  second  party  further  agree* 
that  the  work  shall  he  done  in  a  good  work- 
manlike manner,  and  that  the  instructions 
to  the  manner  in  which  this  woik  shall 
be  done  shall  be  lived  up  to  and  carried  out 
by  the  second  party  in  all  its  details." 

There  con  be  no  doubt,  under  this  section 
of  the  contract,  that  the  defendant,  through 
its  woods  siiperintMident  Blanchard.  the 
itingency  of  the  shortage  ol  cars  having 
sen,  ordered  plsintiff  to  continue  tJie 
operation,  and  deck  the  logs  at  the  siding. 
It  should  be  borne  in  mind  that  the  opera- 
tion in  question  waa  being  carried  on  in 
timber  which  bad  been  injured  by  fire,  and 
that  it  was  necessary  t«  have  it  cut  and 
marketed  speedily  in  order  to  prevent  seri- 
depreciation  and  loss.  The  authority  of 
Blanchard  to  meet  the  exigency  and  to  or- 
hange  in  the  method  of  operation 
being  unquestioned,  it  seems  to  us  that 
plaintiff  would  have  a  clear  right  to  recovCT 
the  value  of  the  extra  services  performed, 
under  the  common  counts  in  his  declaration, 
and  under  the  uncontradicted  testimony  as 
to  the  value  of  such  services  contained  in 
the  record.  Upon  this  question  the  court 
charged  in  part: 

"And  I  charge  you  further,  gentlemen, 
that  if  what  Mr.  Martindale  claims  for  that 
that  is  to  say.  one-half  dollar  a 
thousand  for  1,500,000  feet — if  these  aerr- 
rere  fairly  and  reasonably  worth  that 
he  would  be  entitled  to  reoover  Uiis 
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mm  of  t7S0,  which  is  hie  flist  claim  In  Utia 
MM.    Otherwise,  not. 

"If  7011  do  not  Dad  that  Mr.  BlBnehard 
Ii«d  this  uitiiority,  which  I  hsTe  spoki 
to  srersee,  supervise,  muiag«,  and  ooittrol 
the  outside  operations  in  the  woods  of  this 
concern,  then  Mr.  MartindsJe  httsnt  a  look- 
ia  on  that  clsim.  But,  if  he  had,  then 
I  charge  jaa  equally,  as  the  taw,  that  he 
hwl  a  right  to  make  this  arrangement, 
which  he  a&yg  he  mtude,  to  hare  Mr.  Martin- 
dale  put  this  excess  of  logs  into  thMe  skid- 
ways,  and  thereafter  load  thfm  ont.  And 
if  he  promised  that  he  should  be  paid  for 
those  services,  then  Mr.  Martindale  would 
be  entitled  Ut  recorer  what  those 
that  is,  tlie  extra  cost  in  loading  out  the 
skidded  logs — what  it  was  fairly  and 
sonsbly  worth.  He  claims  $760.  It  U 
you  to  aa,y  whether  he  is  entitled  to  that 

The  first  paragraph  quot«d  shore  would 
seem  to  permit  a  recovery  oa  ihe  quantum 
Meruit.  The  second  predicates  the  ptajn- 
tifTs  right  to  recover,  upon  the  authority  of 
Hr.  Btaiic!hHrd  to  fix  the  value  of  the  extra 
service  end  bind  hn  principal  to  pay  the 
screed  sum.  As  indicated,  we  believe  Uie 
first  paragraph  above  quoted  states  the  law 
applicable  to  the  case,  but  we  are  further  of 
the  opinion  that  no  error  was  committed  by 
the  court  in  submitting  the  question  of 
Blanchard's  agency  to  tike  jury,  under  the 
testimony  contained  in  the  record.  From 
Blant^ard's  testimony,  it  fairly  appears, 
think,  that  he  had,  on  varii 
during  the  period  of  his  service  with  de- 
fendant, assumed  to  direct  the  performance 
of  similar  contracts,  and  that  his  principal, 
the  defendant,  had  recogniced  hie  authority 
so  to  do.  The  testimony  of  plaintiS  and 
Blanchard  as  to  the  method  of  doing  busi- 
ness, and  as  to  the  atercise  of  authority  by 
Blanchard  in  this  as  well  as  in  other  similar 
contracts,  was,  in  our  opinion,  quite  suffl- 
cteot  to  carry  to  the  jury  the  question  as  to 
whether  Blanchard  had  authority  to  agree 
to  pay  the  extra  compensation.  Marx  v. 
King,  162  Mich,  258,  127  N.  W.  341. 

With  reference  to  the  second  item  of 
plaintilT's  claim,  one  half  the  scaler's  wsges, 
it  seems  to  be  defendant's  contention  that 
the  oral  agreement  to  divide  the  expense, 
tentifled  to  by  Blanchard  and  plaintilf,  was 
made  prior  to  the  execution  of  the  written 
r-ontraet,  which  provides  that  "the  official 
Hcale  of  the  Michigan  Central  Railroad  Com- 
pany shitll  be  accepted  as  final." 

FlaintifT  himself  clearly  testified  that  the 
arrangement  was  made  subsequent  to  the 
execution  of  the  contract,  and  we  think  a 
fair  consideration  of  the  entire  record  leads 
to  Uie  condneion  that  the  weight  of  the 
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testinKmy  is  to  that  effect.  Mr.  Lobdell 
himself  flatly  denied  the  making  of  any 
such  arrangement  at  any  time. 

As  to  the  third  item  of  plaintiff's  dam- 
ages, arising  from  the  closing  down  of  Iha 
so-called  Montmorency  operation,  di?fendu]it 
claims  that  it  was  acting  within  its  legal 
rights  in  so  doing,  in  order  to  insure  the  de- 
livery of  all  the  logs  Uien  cut  to  the  piling 
grounds  designated  in  the  contract,  befiire 
the  snow  should  vanish  in  the  spring.  Coun- 
sel for  defendant  aay:  "The  defendant's 
position,  for  the  resiions  indicated  above, 
and  to  insure  the  delivery  of  the  logs  al- 
ready decked,  was  simply  that  aiartindale 
should  stop  cutting  any  more  timber  until 
he  had  hauled  this  1,500,0DD  fret  which  was 
decked,  and  that  be  should  use  his  dray 
haul  force  in  hastening  the  delivery  of  these 
slei^  haul  1<^." 

Upon  this  point  the  learned  trial  judge 
instructed  the  jury  as  follows: 

"If  you  find  from  the  evidence,  gentle- 
men, in  this  case,  by  a  fair  weight  end  pre- 
ponderance, that  if  Orant  Itlartindale  had 
not  been  stopped  by  the  defendant,  he  could 
have  hauled  out  his  sleigh  haul  1og*i,  and 
also  could  have  out  and  put  in  this  quantity 
of  dead  hemlock  which  he  was  using  for  his 
dray  haul;  that  if  he  had  not  been  stopped 
ould  have  completed  the  job  on  both 
kinds  of  timber— then  I  chai^  you  that  he 
would  be  entitled  to  such  damages  as  T 
shall  instruct  you  in  a  few  moments.  But, 
on  the  other  hand,  gentlemen,  and  from  the 
different  standpoint,  I  charge  you  expressly 
that,  if  an  honest  fair-minded  lumberman, 
of  ordinary  intelligence,  experience,  and  pru- 
dMice,  would  not  have  believed  that  the 
plaintiff,  under  the  circumstances  then  ex- 
isting, could  put  his  sleigh  haul  logs  then 
on  skids  to  the  river  before  April  1,  1913, 
and  also  put  in  the  remaining  dray  haul 
timber,  and  that  the  defendant  did  not  so 
believe,  then  the  defendant  had  the  right  to 
instruct  the  plaintiff  to  stop  cutting  dray 
haiil  logs,  and  vise  his  force  to  get  all  the 
logs  ready  cut  to  the  river  before  cutting 

y  more  logs  of  either  kind. 

"Now,  gentlemen,  if,  under  these  insfruc- 

)nB,  you  And  that  the  plaintiff  would  be 
entitled  to  recover  damages  for  being  pre- 
vented from  continuing  his  operation  in  cut- 
ting and  hauling  the  dray  haul  logs,  I  must 
tell  you  what  you  might  award  him.  It  is 
the  claim  of  the  plaintiff,  and  he  has  given 

idcncc  tending  to  show  that  state  of  facts, 
that  before  this  time  he  had  constructed  all 
necessary  or  useful  roads  tor  the  puipose  of 
taking  out  the  remaining  standing  dead 
hemlock  timber,  standing  and  lying  dead 
hemlock  Umber,  on  section  28;  that  there 
a  quantity  of   that  of   about   600,000 
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feet ;  that  he  had  built  all  nMeesaiy  roads 
and  landings;  and  that  he  could  have  done 
that  work  for  92  per  1,000  feet.  The  con- 
Iraet  price  was  $4  a  thousand,  and  he 
elainiB  to  recover,  aj  the  meaauro  of  dam- 
H^.  $2  a  thousand,  or  the  difference  between 
the  coat  of  putting  in  the  loga  and  the  cod- 
trai't  price;  and  I  charge  you,  gentlemen  of 
Ihc  jury,  that  if  you  believe  he  ia  entitled 
to  recover,  under  theae  instructions  which 
I  have  Just  fltated  to  you  and  repeated,  that 
that  would  be  the  measure  of  hta  damage. 
Not  $2  necMBorily — 1  do  not  say  $2.  It  is 
for  you  to  say,  flrat,  how  much  timber  there 
was  there  that  he  could  have  put  in  before 
the  1st  of  April.    Not  jnet  600,000,  because 


he  Bays  w>,  unless  yoa  are  convinced  from 

the  evidence  that  that  ia  true — but  he  could 
recover  the  difference  between  the  coat  of 
putting  in  Huch  timber  oa  he  could  and 
would  have  put  ia,  and  the  contract  price. 
That  would  be  the  measure  of  damages." 

This  instruction,  we  think,  correctly  states 
the  law  applicable  to  the  facts.  Atkinson  v. 
Morse,  8.1  Mich.  276,  29  N.  W.  711. 

The  last  item  involves  a  pure  question  of 
fact,  and  was  submitted  to  the  jury  under 
appropriate  instructions. 

The  judgment  is  affirmed. 


W.   8.   CHESSON 
RICHMOND  CEDAR  WORKS,  Appt. 

(172N.  C.  32,  89  S.  E.  800.) 

Principal  and  agent  —  lmplle>a  nnthor* 
■ty  of  wood  boss. 

No  authority  of  a  temporary  wood  boss 
of  a  manufacturing  company  can  be  implied, 
to  contract  for  the  cutting  of  timber  from 
6,000  acres  of  land,  the  performance  of 
which  will  extend  over  many  years  and  ' 
volve  many  thouasnda  of  dollars. 
For  other  cases,  see  Principal  antf  Agent, 

II.  a,  in  Dig.  ISt  2V.  B. 

(September  13,  ISlfl.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Tyrrell  County 
■  in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  wrongful  breaking 
of  an  oral  contract  for  the  cutting  of  tim- 
ber.    Rcveraed. 

The  facts  are  atated  in  the  opinion. 

.Messrs.  Ward  &  Tliompson  and  Wln- 
atan  Se  Biggs,  for  appellant: 

The  alleged  contract  is,  on  its  face,  so' 
unusual,  extraordinary,  and  unique  as  to 
put  the  plaintiff  on  notice  that  the  wood 
boss  or  field  foreman  could  not  make  it. 

Newberry  v.  Seaboard  Air  Line  R.  Co.  ISO 
N.  C.  156,  78  S.  E.  238;  Stephens  v.  John 
L.  Roper  Lumber  Co.  100  N.  C.  107,  41 
L.R.A.(N.S.)    1141,  75  S,  B.  933;   Gardner 


Not«.  — Aa  to  liability  of  a  principal  for 
servicea  performed,  under  contract  with  his 
agent,  by  persona  other  than  subagents  or 
Bi^rvants,  see  annotation  following  thia  case, 
post,  8. 

L.R.A.igi8F. 


V.   Deeds,    110   Tenn.    128,   4  L.RJL(N.S.) 
744,  92  S.  W.  618,  7  Ann.  Cas.  1172. 

Plaintiff  knew  that  the  powers  of  the 
wood  boss  were  restricted  to  those  acts  and 
contracts  usually  exercised  by  other  agents 
in  the  aame  line  of  buainesa,  under  similar 
circumstances,  and  that  he  must  conduct 
the  particular  business  of  the  principal  in 
the  manner  uauelly  employed  by  other 
agents  of  the  same  kind. 

Clark  k  S.  Agency,  |  203,  p.  475;  Mechon, 
Agency,  %  289. 

If  the  character  assumed  by  the  agent  ia 
of  such  a  suspicious  or  unreasonable  nature, 
or  it  the  authority  which  he  seeks  to  exer- 
cise is  of  such  an  unusual  or  imprcd>able 
character,  as  would  suffice  to  put  an  ordi- 
narily prudent  man  upon  his  guard,  the 
party  dealing  with  him  may  not  shut  his 
eyes  to  the  real  state  of  the  case;  but 
ahould  either  refuse  to  deal  with  the  agent 
at  all,  or  should  ascertain  from  the  prin- 
cipal the  true  condition  of  affairs. 

Stephens  v.  John  L.  Roper  Lumber  Co. 
160  N.  C.  107,  41  L.R.A.(N.S.)  1141.  75 
S.  E.  933;  Ring  Furniture  Co.  v.  Russell, 
171  N.  C.  474,  88  S.  E.  487;  Whitehurst  v. 
Kerr,  153  N.  C.  7fl,  68  S.  E.  913;  New- 
berry v.  Seaboard  Air  Line  R.  Co.  160  N.  C. 
158.  76  S.  E.  238,  31  Cyc  1340;  Hurley  v. 
Watson,  68  Mich.  531,  36  N.  W.  726. 

The  court  could  not  lend  the  weight  of 
hia  opinion  to  the  case  by  charging  that  the 
defendant,  by  employing  sometinc  in  plain- 
tiff's place  and  refusing  to  let  him  cut  the 
Dismal  Swamp,  thereby  admitted  that  it 
broke  the  coulract. 

Speer  v.  Perry.  167  N.  C.  122,  83  S.  E. 
176;  Swan  v.  Carawan,  168  N.  C.  472,  84 
S.  E.  699;  State  v.  Fcnner.  166  N.  C.  248, 
80  S.  E.  970,  11  Enc.  PI.  k  Pr.  97. 

Messrs.  I.  H.  Meeklus  and  F.  W.  Mo- 
Hullan  for  appellee. 


dbyGoogIc 


CHBSS(»f  T.  RICHMOND  CBDAR  WO&KS. 


Olkrk,  Ch.  J.,  delivered  the  opinkn  of  the 

This  action  is  bksed  upcw  the  complaint 
th»t  the  defendant  compaoj,  through  ita 
■genti  cme  L.  B.  Shucker,  made  a  verbal 
contract  with  the  plaintiff  to  cut  and  top 
all  the  merchantable  juniper  timber  of  the 
defendant,  in  that  part  of  the  Dismal 
Swamp  owned  by  the  defendant,  containing 
Home  5,000  or  more  acres,  at  the  rate  of 
6^  cents  per  tree.  The  defendant  denied 
that  Shucker  made  such  oontract,  and  that 
he  had  any  authority  tu  do  ao,  and  averred 
that  the  timber  cut  by  the  plaintiff  was 
under  a  contract  to  cut  the  urae,  restricted 
to  the  service  as  performed  from  time  to 
time,  and  the  plaintiff  admits  that  he  was 
paid  up  to  the  time  of  his  discharge. 

The  evidence  shows  that  the  allied  con- 
tract was  indefinite  as  to  the  time  of  cut- 
ting, and  that  the  quantity  of  timber  to  be 
(nit,  with  the  force  which  the  plaintiff  em- 
ployed, would  require  several  years.  The 
plaintiff  estimates  three  years,  and  the 
defendant's  estimate  is  from  ten  to  twenty 

The  plaintiff  teatifles  that  he  made  auch 
verbal  contract  with  Shucker,  the  wood  boss 
or  field  manager  of  the  defendant;  that  tt 
vaa  to  coyer  the  cutting  of  the  entire  area 
of  the  Diamal  Swamp  owned  by  the  defend- 
ant; that  thia  verbal  contract  waa  made  in 
a  blacksmith's  shop,  no  one  being  present 
except  the  plaintiff  and  the  agent,  Shucker. 
It  waa  further  in  evidence  that  the  plain- 
tiff had  little  experience  with  auch  work, 
and  had  only  worked  for  the  defendant  one 
month  previously,  and  that  said  Shucker 
hmd  been  in  the  employment  of  the  company 
himself  for  only  seven  months,, and  was  sub- 
ject to  dischai^  at  any  time.  Shucker 
denied  having  made  such  contract. 

The  defendant  had  a  general  manager, 
Mr.  Warwick,  which  fact  was  known  to  the 
plaintiff.  Shucker  was  not  an  officer  of  the 
company,  nor  its  general  superintendent, 
and  denied  that  he  had  any  authority  to 
make  such  contract  or  any  contract  for  a 
definite  time,  or  that  was  not  subject  to  the 
approval  of  the  general  manager;  and  testi- 
fied that  he  was  merely  a  field  superintend- 
ent of  logging  operations,  with  authority  to 
have   timber    cut   from    time   to   timt 

The  alleged  contract  is  so  unnsual, 
traordinary,  and  unique  that  it  is  not  t 
assumed  that  said  Shucker  had  authority  to 
make  it.  It  was  no  function  of  bis  position. 
If  it  were,  Shucker,  a  superintendent  of 
logging  holding  at  will,  with  authority 
have  the  timber  cut  as  needed,  could  bind 
bia  employers  by  a  verbal  contract  not  ap- 
proved by  the  company  or  ita  general  man- 
ager, which  might  last  tor  twentj  jMira, 
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and  involved  the  expenditure  of  many  tbcm- 
snnda  of  dollars,  withont  any  bond  or  guar- 
anty given  by  the  plaintiff  for  the  faithful 
performance  of  his  work,  tad  aueh  contraot 
would  hind  the  company,  should  it  sell  ita 
timber  to  another  party.  There  ia  no  teeta- 
Rtony  of  any  ezpreas  authority  given  to 
Shudcer  to  make  auch  oontract  or  any  rati- 
flcatiou  of  auch  contract  by  the  company. 

In  Mechon  on  Agency,  i  290,  it  ia  said: 
"The  person  dealing  with  the  agent  mutt 
also  act  with  ordinary  prudence  uid  reaaon- 
able  diligence.  If  the  character  assumed  by 
the  agent  is  of  suoh  a  suspickma  or  uaraa- 
sonable  nature,  or  if  the  authority  which  he 
seeks  to  exercise  ia  of  such  an  unusual  or 
improbablB  character,  as  would  sufBce  to 
put  an  ordinarily  prudent  man  upon  his 
guard,  the  party  dealing  with  him  may  not 
shut  bis  eyes  to  the  real  state  of  the  case, 
but  should  either  refuse  to  deal  with  the 
agent  at  all,  or  should  ascertain  from  the 
principal  the  true  condition  of  aJTairs." 

In  Stephens  v.  John  L.  Roper  Lumber  Co. 
100  N.  C.  lor,  41  L.R.A.(N,S.)  IHl,  75 
S.  E.  933,  it  ia  aaid  that  a  principal  is  not 
bound  by  the  act  of  the  general  agoit,  un- 
authorixed  by  him,  so  unusual  and  remark- 
able aa  to  arouse  the  inquiry  of  a  man  of 
average  buainess  prudence  as  to  whether  the 
authority  had  actually  been  conferred;  for 
third  persons  cannot  assume  that  an  agent's 
acts  are  autboriied,  unless  they  are  within 
the  scope  of  the  duties  ordinarily  conferred 
upon  agencies  of  that  character,  nor  when 
the  transaction  is  of  a  nature  so  unusual 
that  the  other  party  should  be  put  upon 
inquiry,  to  ascertain  the  actual  authority  of 
the  agent  of  the  company  to  make  a  con- 
tract of  that  nature.  This  opinior  by  Judge 
Hoke  discusses  the  proposition  so  thor- 
oughly {with  the  citation  of  many  prece- 
dents in  point),  that  it  is  unneceasary  for 
na  to  do  more  than  refer  to  what  is  there 
HO  well  said.  To  the  same  purport,  New- 
berry V.  Seaboard  Air  Lino  R.  Co.  160  N.  C, 
169,  78  S.  E.  238;  King  Furniture  Co.  v. 
Bussell,  171  N".  C.  474,  88  S.  E.  484.  In 
Gooding  V.  5Ioore,  150  N.  C.  19S,  63  S.  E. 
805,  the  agent  whs  "a  general  agent  not  only 
in  purchasing  the  plant  and  timber,  but  in 
managing  the  business."  The  contract  was 
within  the  apparent  scope  of  such  agency, 
and  it  was  held  that  the  other  party  was 
not  bound  by  restrictions  which  were  not 
made  known  to  him. 

In  this  case,  the  eitcnt  of  the  contract, 
which  may  be  twenty  years,  and  the  amount 
of  the  compensation  which,  it  is  claimed  by 
the  defendant,  may  aggregste  $80,000,  and 
the  admission  of  the  plaintiff  that  the  dura- 
tion and  ammmt  are  not  limited  in  the 
terms  of  the  contract,  on  its  face  requires 
such  unusual  anthority  in  the  temporary 
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agent  td  tii*  oconpaii;  that  the  plaintifl 
should  have  ftscertainecl,  by  ioquiry  of  tike 
officjals  of  the  compsjiy,  of  those  "higher 
up,"  whether  the  alleged  agent  nas  poe- 
aessed  of  siich  aitrR0rdinar7  powers.  Not 
having  dose  so,  it  was  incumbent  upon  him. 
Id  thJB  trial,  to  show  that  Shucker,  in  fact, 
poseesaed  such  autlioritj.  On  the  eontrar;, 
there  is  absolute  denial  b?  Shucker  and  by 
the  company  that  he  possessed  euota  autlior- 
ity,  and  the  teHtimouy  of  Shucker  that  he 
did  not  make  the  contnu^    There  is  no  evi- 


(lence  tending  to  show  knowledge  by  Uie 
company  of  such  unusual  contract  or  ratifl- 

Whether  Shuclier,  in  fact,  made  3ii€h  con- 
tract  was  a  msttcr  for  the  jury,  but,  in  the 
absence  of  any  scictilla  of  evidence  that 
Shucker  had  authority  to  make  such  on 
unusual  contract,  which  power  could  not  be 
implied  merely  from  his  positiim  as  local 
wood  boaa,  the  motion  for  a  ncouniit  should 
hare  been  granted. 


Annot&tioD  —  Liability  of  a  principal  for  services  performed  under 
contract  with  his  agent  by  persons  other  than  subagents  or 
servants. 

S     1.   Introdtiotory,  lO. 
I,   Might  of  recovery  considered  with  reference  to  the  scope  of  th«  potpors  of 
the  agenta  tcho  contracted  for  the  nervicee  in  queatUm: 
9     Z.   General  agent  in  rcupect  of  real  eatnte  tnmgacttons,  11, 
S     3-   'igent  in  respect  of  the  sale  of  real  property,  12. 
%     *.   Agent  in  respect  of  the  leasing  of  real  property,  13. 
8     S.  Agent  in  respect  of  the  sale  of  personal  propertu,  13. 
f     0.   Agent  in  respect  of  the  p*trehaae  of  personal  property/,  lA, 

8  7.   Agent  for  collection  of  deht,  14:. 

9  S.   Agent  of  insurance  company,   IB. 
9     6.   Attorney  at  laxB,  IS. 

8  iO.   Agent  to  procare  persona  to  perform  certain  uiorfc,   IT. 

9  "•   Agent  appointed  to  procure  contracts  for  street  worte,  17. 
9  12.   Caretalcer  of  building,  17. 

%  13.   Employee  permitted  to  occupy  huilding  Jree  of  rent,  17. 

9  14.   Consignee  of  ship,  IS. 

9  IS.   Master  of  ship,  IS. 

%  10.   Co-owner  of  property,  19. 

8  11.   Agent  of  mortgagor,  19. 

8  IS,   Husband  as  agent  of  wife,  20. 

9  19.   Wife  as  agent  of  husband,  ZB. 

9  20.   Agency  arising  out  of  a  domestic  rotation  other  than  that  of  hus- 
band and  url/e,  31. 
9  21.   Directors  of  a  corporation;  penerolltr,  33. 

8  32.   President  of  corporation,  83. 

9  S3.   General  manager  acting  for  a  prln^Hpal  oOter  than  a  corporatitmr 

39. 
9  24.    General  manager  of  a  corporation,  41. 
8  35.   Assistant  manager  of  a  private  corporation,  BO. 
8  SBa.Manager  of  a  departmeiit  of  a  business,  SO. 

8  20.    General  superintendent,  60, 

9  27.   Superintendent  of  a  department  of  a  bu«itt«ss,  SB. 
9  28.   Manager  of  tug  boat,  S7, 

8  39.  Foreman,  SS, 
8  30,  Treaattrer,  SO. 
8  31.  Secretary,  B9. 

8  32.   Claim,  agent  of  raiUoay  eompany,   60. 

9  33.  Station  master,  00. 

9  34.  Freight  agent  of  railteay  company,  68, 

9  3S.  Roailmaster  of  rallu-ay  company,  04, 

9  30.  Trainmaster  of  t'aflicng;  company,  64, 

i  SBa.Yardinaaler  of  railivay  company,   84. 

9  37.  Conductor  of  railway  train,  04. 

8  3S.  Superior  officer  of  ratlu:ay  police,  SO, 

8  89.  Inspector  o7i  street  railway,  06. 

8  40.  Physician  or  surgeon,  06. 

8  41.  Route  agent  of  express  company,  68, 
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I.    oonHnMMl. 

§  -i^.  Local  aotrnt  of  person  operating.  atageoowAts,  69, 

g  4:3.   Agent  of  theatrlval  eompany,  09. 

I  44.  Cleric,  B9, 

fl  4ti.  Agent  of  exetnitlve  oomnnittee,  70. 

8  4e,   Building  committee,  71. 

i  47,  Agtmt  in  charge  of  ovnttruation  werJc;  generdUyt 

a.  OivU  engineer  in  BenHce  of  raUuxw  eompmng,  7i, 

b.  ArOiitect,  7S. 

e.  Person  euperintending  veorle  for  eontraetor,  73. 
S  4S.   Same  description  of  agent.     Autberity  tctOi  reapect  to  exWa  worh 
and  alteratlonH,  73. 

a.  Civil  engineer  in  aerviee  of  raUieav  company,  73. 

b.  Architect  or  oilier  agent  «wp«rviaiii0  the  eonBtruetion  of  a 

b^iildlng,  7B. 
%  40.   SoMne  description  of  agetit.     Authority  eonaidered  wUh  referenoe 
to  express  stipulation  «m  to  extr*t  work,  77. 

a.  Civil  engineer  in  service  of  railway  company,   77. 

b.  ArcMtect  or  other  agent  su^eirviaing  the  oonatruction  of  a 

buOding,  77. 
§  SO.   Independent  contrAotor  an  agent  of  the  principal  employer,  70. 

9  HI.  Xffeet  of  deciMona  8umm«rr(>ad  vHth  referenoe  to  the  deacrfpHone 

of  iBorK  in  tp*esUon,  33. 
It,  Mffect  of  an  emergen^  In  enlarging  the  ordinary  powerm  of  agents: 
8  fi  I  a.  Generally,  85. 

%  &8.   anlargement  of  anUiority  ooneidered  \eith  reference  to   the  9n- 
foroeabiUty   of   dahne  founded   on   medical   and   eimilar 


S«. 
«.  Managing  agenta  of  eorporatiena  other  than  railway  com- 
panies, 87. 

d.  Subordinate  agents  of  railway  comJpanies,  S8. 

e.  Subordinate  amenta  of  corporations  other  tlian  railway  oom- 

paniea,  91. 
B  BSa.Sttnte  subject.      lAn^ita  of  the  enlarged  avOiority  aa  predtooted, 
92. 

i  S3.  Same  subject.     Rationale  of  the  enlarged  authority  as  predicated, 

94. 
1/7.  Xffect  of  Mechanics'  lAen  Lawmi 
§  aaa.aeneralty,  00. 
g  B4.   Enactmenta    not    providing    epeeifloaUy    for    eontracte    made    by 

Offents  of  the  owner,  96. 
8  SS.   Enactmenta  erpreaaly  applicable  to  claiina  founded  on  oantraet^ 

made  with  an  agent  of  (he  oumer,  OS. 
S  Se.  Enactinents  epeof/loally  applicable  to  the  daima  of  sHbconfroctars, 

10». 
IV.   Btght  of  reeovery  oonatdered  utith  referenoe  to  the  queatton  whether  Um 

contract  of  employment  uioa  adopted  by  the  principal! 
8  S7.    Oenerally,  lOS. 
S  BS.  Prindpal'a  acceptance  of  the  bene/tta  of  the  aervtcea  rendered, 

111. 
g  69.   Estoppel  aa  a  ground  imputing  liability  to  the  principal,  117. 
T.  Bight  of  recovery  oonsidered  with  reference  to  tlte  queetion  of  liability  a» 

between  principal  and  agent: 
8  SO.   Olaitnant  emplof/ed  under  sealed  contract,  118. 
8  Ol.   Claimant  employed  under  wrrltten  contract  not  sealed,  119. 
f  OS.   Claimant  employed  w?ider  oral  contract  made  by  agent  profeaaeMy 

acting  for  a  disclosed  principal,   133. 
g  03.   iSame  ettbiect  further  diacusaed,  131. 
%  04.   Claimant   employed   by  professed  agent  acting  in  eccceaa  of  Ms 

authority,  13S. 
8  OB.   Claimant  employed  !iy  agent  who  did  not  disclose  hie  agency,  . 
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Introductory, 

As  is  indicated  by  its  title,  the  follow- 
ing nioDograph  contains  a  review  of  the 
cases  which  belot^  to  one  subdivision  of 
that  general  category  which  has  been 
discQssed,  with  relation  to  another  of 
its  subdivisions,  in.  the  note  appended  to 

Brutinei  v,  Nygren,  post,  .    That  is 

to  say,  it  deals  with  the  circumstances 
under  which  an  action  to  recover  com- 
pensation for  services  may  be  maintained 
by  a  person  whose  claim  is  based  upon 
a  contraet  of  employi^eat  which  was 
made  with  an  agent  of  the  party  bene- 
fited, and  which  was  of  such  a  nature 
that  it  did  not  place  the  olaimant  in  the 
position  either  of  a  snbagent  or  of  a 
sorvant.i 

It  is  believed  that,  as  a  complement  to 
the  other  mohi^raph  jnst  mentioned, 
one  which  discusses  fully  the  decisions 
relating  to  the  operation  of  certain  gen- 
eral principles  of  the  law  of  agency  in 
their  application  to  an  unusually  impor- 
tant description  of  contracts  will  be 
fonnd  to  be  of  much  practical  vaine  to 
the  profession,  affording,  as  it  does,  a 
ready  means  of  consulting^  within  the 
limits  of  a  single  dissertation,  an  im- 
mense body  of  cases  which  hitherto  have 
been  scattered  through  a  large  number 
of  separate  treatises.  In  the  effort  to 
render  the  collection  of  authorities  as 
exhaastive  as  possible  no  labor  has  been 
spared. 

The  writer  wishes  to  direct  particular 
attention  to  that  large  and  important 
class  of  cases  in  which  the  subject  con- 
sidered was  the  right  of  recovery  in 
respect  of  medical  or  similar  services 
rendered,  in  pursuance  of  a  contract 
with  an  agent  of  the  defendant,  to  a 
person  injured  by  reason  of  conditions 
or  events  incidental  to  the  operation  of 
the  defendant's  business.*  An  eKamina- 
tion  of  the  American  cases  belonging  to 
this  class  indicates  that  those  which 
have  &  bearing  upon  the  extent  of  the 
power  of  an  inferior  agent  to  bind  his 
principal  by  a  contract  of  this  descrip- 


tion are  founded,  either  direetly  or  in- 
directly, on  an  English  decision.'  In  so 
far  as  it  turned  upon  the  COTiception 
that  such  a  contract  is,  under  ordinary 
eirenm  stances,  beyond  the  powers  of  an 
inferior  agent  like  the  one  in  question 
{a  station  master),  that  decision  has 
never  been  impugned  in  England.  But 
in  so  far  as  it  constituted  a  precedent 
adverse  to  the  theory  that  those  powers 
may  be  enlarged  by  the  existence  of 
an  emergency  creating  a  necessity  for 
prompt  action,  it  has  been  discredited  by 
remarks  made  by  Bramwell,  B.,  Grove,  J., 
and  Denman,  J.,  in  a  case  which  came  bo- 
fore  the  Exchequer  Chamber.*  Strangely 
enongh,  that  case  has  been  almost  en- 
tirely overlooked  by  American  judges.' 
It  was  one  in  wbioh  a  district  inspector 
of  police,  named  Locke,  who  is  said  to 
have  been  a  superior  of  the  station 
master  and  representative  of  the  rail- 
way company,  promised  payment  to  an 
innkeeper  for  care  of  persons  injured 
in  a  railway  aeoident  Bramwell,  B.> 
in  discussing  the  question  of  liability, 
said:  "1  think  there  is  very  little 
doubt  that  what  Locke  did  was  done 
with  the  object  of  binding  the  railway 
company  if  he  had  power  to  do  so." 
"The  question  is,  had  he  authority  to 
do  aof"  He  had  what  might  be  called 
a  necessary  authority  to  do  so.  He  was 
the  chief  jwrson  there.  It  was  the  inter- 
est of  the  company  that  the  mischief 
resulting  from  the  accident  should  be 
the  smallest  possible,  if  ttie  eomp>any 
were  liable,  and  the  company  might  be. 
Then  there  is  a  necessity,  under  ciroum- 
stances  such  as  these,  for  what  might  be 
called  instantaneons  action."  It  will  be 
observed  that  the  essence  of  the  concep- 
tion which  this  passage  reflects  is  that 
the  implied  power  of  the  agent  in  ques- 
tion might  warrantably  be  r^arded  as  a 
necessary  incident  of  a  duty,  assumed  to 
be  incumbent  upon  him,  of  protecting 
the  defendant  company  provisionally 
against  a  purely  contingent  liability  to 
which  it  might  or  might  not  be  found 


1  For  full  infonnatiot)  aH  to  canes  iavolv- 
iiig  the  remGdial  rights  of  sorvaiita  hired 
by   agents   the   practitioner   is   referred   to 

2  Labatt'P  Jlaatet  4  Servant,  114-122. 

1  These  cases  form  a  portion  of  the  mat- 
ter included  in  JJ  6,  8,  and  22  to  42  and  62, 

■Cox  V.  Midland  Counties  R.  Co.   (ISIQI 

3  Exch.  268,  164  Eng,  Reprint,  844,  18  L.  J. 
Exdi.  N.  S.  65,  13  Jur.  65.    See  i  33,  infra. 

ILangan  v.  Great  Western  R.  Co.  (1874; 
Exch.  Ch.)   30  L.  T.  N.  H.   173.     See   j!  38 


J(d}. 


nfra. 
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jers'  Co-op.  Pub.  Co.  has  recorded  only  a 
single  case  in  which  it  has  been  men- 
tioned,—Van  da  lia  R.  Co.  V.  Bryan  (1915) 
80  Ind.  App,  223,  110  N.  B.  218;  and  this, 
it  will  be  observed,  is  one  of  very  recent 
dat&  That  there  should  have  been  no 
reference  to  it  in  any  of  the  numerous 
caees  in  whivh,  during  a  period  of  more 
than  thirty  years  after  it  was  decided,  the 
questions  upon  which  it  has  a  bearing  were 
frequently  considered,  is  a  very  remarkable 
fact,  which  can  be  only  partially  accounted 
for  by  the  circumstance  that  It  U  not  re- 
ported in  any  lerlea  except  the  Iaw  Times 
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amenable  after  the  eirennutaiiaea  had 
been  further  inveatigated.*  It  is  not 
wholly  cleai  from  the  langooga  used  by 
Glove,  J.,  and  Denman,  J.,  whether  they 
adopted  a  theory  of  this  broad  scope; 
but  the  effect  of  an  emergency  in  enlarg- 
ing the  normal  authority  of  an  employing 
agent  was  distinctly  recognized  by  him. 
It  is  certainly  not  an  unreasonable 
eapposition  that  the  views  of  at  least 
some  of  the  American  eonrts  woald  have 
been  greatly  modified  if  they  had  been 
aware  that  a  coneeption  of  bo  bioad  a 
scope  as  that  which  is  embodied  in  the 
passage  quoted  above  had  been  treated 
by  one,  if  not,  two,  eminent  English 
judges  as  the  rationale  of  the  agent's 
implied  anthority  in  eases  of  this  type. 
How  profonndly  the  leavening  effect  of 
snch  a  conception  might  have  inflnenccd 
the  development  of  the  law  will  be  at 
«ice  realized  if  we  advert  to  the  fact 
that  its  adoption  would  have  excluded 
alt  coDtroversy  as  to  any  of  the  snbsidi- 
sry  but  mncb  mooted  questions  of  which 
each  one  of  the  following  considerations 
is  sngpestive:  (1)  That  the  conception, 
although  it  was  invoked  in  the  English 
case  merely  as  the  basis  of  the  specific 
doctrine  that  the  powers  of  inferior 
a^nts  Bje  enlarged  by  an  emergency,  is 
equally  appropriate  as  a  criterion  of  the 
extent  of  the  powers  of  managing 
sgcnts;  (2)  that,  although  it  was  applied 
with  reference  to  an  action  in  whicli  the 
defendant  was  a  railway  company,  it  is 
so  entirely  general  in  its  character  aa  to 
be  relevant,  irrespective  of  the  nature  of 
the  bnsiness  carried  on  by  the  defend- 
ant; (3)  that  this  generality  also  serves 
to  render  it  relevant  irrespective  of 
whether  the  injured  person  was  or  was 
not  an  employee  of  the  defendant ;  and 
(4)  that  it  operates  so  as  to  render 
wholly  immaterial  the  question  whether 
the  injury  treated  by  the  claimant  was 


or  was  not  eatued  by  negligenee  impu- 
table to  the  defendant.  If  the  tests  of 
liability  which  it  furnishes  had  been 
adopted  by  the  American  courts,  a  note' 
fale  simplification  of  the  whole  subject 
would  have  resulted,  and  the  accumula- 
tion of  extraordinanly  conflicting  deci- 
sions by  which  the  practitioner  is  now 
embarrassed  would  have  been  notablj' 
diminished.  The  responsibility  of  the 
principal  would  have  been  determined 
with  reference  to  a  single  fundamental 
consideration,  without  any  regard  to  the 
question  whether  the  contracting  party 
was  a  managing  or  an  inferior  agent; 
and  the  only  difference  rec<^ni7.ed  in  re- 
spect of  the  binding  quality  of  the  con- 
tracts of  each  description  of  agent  would 
have  been  that  predicated  on  the  theory 
that,  in  a  case  where  a  contract  of  the 
kind  now  under  discussion  was  shown 
to  have  been  made  by  a  managing  agent, 
the  power  so  exercised  would  have  been 
viewed  as  an  ordinary  incident  of  the 
functions  delisted  to  him;  while,  in  a 
case  where  the  claimant  was  employed 
by  an  inferior  agent,  the  validity  of  the 
contract  would  have  been  regarded  as 
being  conditioned  upon  the  existence  of 
an  emergency  necessitating  immediate 
action. 

r.  sight  «t  rwcovery  oonMder«i  tHtft 
reference  to  th«  scope  of  the  potters 
of  the  agenta  who  tiontraetea  for  the 
service*  in  qiieatlon. 

S  2.  General  agent  <n  re«pect  of  real 
estate  transfictionti. 
The  right  to  maintain  against  the 
principal  an  action  for  l^al  services 
rendered  with  respect  to  matters  arising 
in  the  course  of  the  business  intrusted 
to  an  agent  of  this  description  was  af- 
flnned  in  the  cases  reviewed  below.' 


a  The  notion  that  the  proitpect  of  a 
merely  contingent  liability  might  be  sulti- 
cieDt  to  invest  an  agent  with  the  power  to 
engage  a  doctor  wa»  evidently  not  prewnt 
to  tbe  mind  of  the  court  when  it  remarked, 
in  Spelman  v,  GoU  Coin  Min.  &,  Mill.  Uo. 
11901}  20  Moat.  76,  S6  LJtA.  040,  01  Am. 
St.  Rep.  402,  66  Pac.  Se7,  that,  if  a  man- 
ager has  the  power  to  enter  into  a  contract 
what  the  injured  person  ha«  a  valid  claim 
for  damagee,  this  power  must  "fast  upon 
the  assumption  or  theory  that,  in  appoint- 
ing a  general  manager,  the  company  im- 
pliedly delegates  to  him  authority  to  leaeen 
tbe  extoit  of  tbe  injuries  inflicted  by  the 
principal'!  wrong,  and  thereby  diminish  the 
amount  of  damages  for  which  the  latter 
would  otfaerwiM  be  liable." 
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iln  Mason  v.  Taylor  (1SB7)  38  Hinn. 
32,  35  N.  W.  474,  the  action  was  brought 
for  compenHation  in  respect  of  legal  ner- 
vices,  rendered  at  the  request  of  the  firm 
of  M.  ±  M..  who  bad  been  appointed  as 
the  American  agents  of  a  resident  ot  Scot- 
land, under  a  written  contract  which  was 
construed  by  the  court  as  bestowing  upon 
the  firm  plenary  power  to  invest  in  town 
lots  and  farm  lands  in  Minnesota  and 
Dakota  such  sums  of  money  as  defendant 
and  his  undisclosed  constituents  might  see 
tit  to  transmit  through  one  H.;  to  erect 
building  thereon,  rent  the  sam?.  and  ool- 
lect  said  rents;  to  insure  said  buildings; 
and  to  sell  such  property,  without  consult- 
ing their  principal,  whenever  they  could  do 
tM>  at  a  profit.    The  right  of  the  claimant  to 
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One  of  the  grounds  upon  which  it  waa 
held  tliat  a  mechanics'  lien  could  not 
be  enforced  was,  that  an  ii(;cnt  apjJointed 
to  "look  after"  the  defendant's  prop- 
erty, ami  "dose  a  deal  for  ita  sale," 
lia<l  exccerlcd  his  powers  in  grauting  to 
a  prospcetivc  vendee,  who  had  gone  into 
possession,  authority  to  contract  with 
the  plaiutill  i^or  the  making  of  valuable 
improvements,  which  coat  abont  $500, 
for  the  purpose  of  enabling  him  to  ef- 
fect a  loan  of  money  to  be  used  in  pay- 
ing the  purehaso  price.' 

In  a  case  where  the  right  to  recover 
for  legal  services  was  affirmed  the  ratio 


decidendi  was,  that  the  i^aintifl'a  em- 
ployer appeared  frc»n  the  evidence  to 
have  been  appointed,  not  as  a  real  estate 
agent,  but  as  an  attorney  in  certain  emi- 
nent domain  proceedings,  and  that  the 
services  of  the  claimant  had  been  ren- 
dered with  relation  to  those  proceed- 
ings.* 

In  another  case  the  liability  of  the 
principal  for  the  oompeDsation  of  ao 
attorney  at  law,  employed  by  an  agent 
of  this  description,  was  denied  on  the 
g^und  that  the  written  contract  defin- 
ing his  powers  did  not  cover  transactions 
such  as  the  one  with  respect  to  which 
question  were  rendered,* 


recover  was  aSirmed  on  I 
(1)  that  this  contract  coDHtiluted  M.  &  M. 
the  general  agents  of  Taylor,  the  defend' 
ant;  and  (2)  that,  independently  of  thii 
fart,  the  plaintifT,  having  no  knowledge 
whatever  o[  the  eontract,  was  juatiHed  in 
relyinj"  iijion  the  apparent  authority  en- 
joyed hy  defendant's  a^entH.  With  regard 
to  the  second  of  these  grounds  the  court 
Kftid:  "The  principal  resided  in  Scotland. 
and  carried  on  hia  large  business  through 
the  firm  of  ^filler  &  MiMaster  for  over 
three  yearn.  They  bought  and  sold,  they 
hiiilt  and  leaned  houses,  they  did  a  general 
real  estate  buijineRs  in  his  name,  inveBting 
about  ?2(K),000.  Titles  were  exiimlned  by 
plalntiITi  he  waa  consulted  generally  in  re- 
gard to  the  matters  that  miRht  be  e.tpected 
to  arise  in  auch  an  extensive  business;  and 
lawBuitH  in  whirh  Taylor  waa  defendant  as 
well  BB  plaintiff  were  managed  by  him  pro- 
fcHi-ionally  from  the  beginning  of  such 
agency  to  its  termination.  In  so  employ- 
ing plaintiff,  the  agents  were  acting  within 
I  heir  apparent  authority,  and  their  prin- 
cipal is  liable." 

In  Egan  v.  DeJonge  (1908;  Sup.  App.  T.) 
113  N.  r.  Supp.  737,  the  court  said:  The 
plaintiff's  employer  "was  evidently  the 
authorized  general  agent  of  the  defendant 
in  connection  with  her  real  eHtnte  trans- 
actions.  He  acted  tor  her  in  prior  trans- 
actions, and  had  engaged  her  attorneys  for 
her  in  matters  relating  to  such  transactions. 
He  certainly  acted  tor  her  on  the  occasion 
in  <)ue»tion,  negotiated  for  the  purchase. 
^ifincd  the  contrart,  and  had  the  agreement 
iu  suit  witnessed  by  her  own  attorney.  If 
there  was  no  express  authorizat  ion  given 
to  him  to  engage  the  plaintiffs  as  her 
attorneys  for  closing  the  title  to  the  pur- 
chai'ed  premises,  in  this  instance  such  an 
employment  was  a  power  incidental  to  the 
agency  by  reason  of  the  general  rule  that 
an  agent  employed  to  do  an  act  la  deemed 
antliorizrd  to  do  it  in  a  manner  in  which 
the  business  is  usimlly  done,"  The  lan- 
guage thn<>  used  leaver  somewhat  uncer- 
tain whether  the  powers  ascribed  to  the 
employing  ugonl  would  liave  bcpit  predi- 
cated    if     he     hitd     not     been     habitually 

L.R.A.I918R 


acting  for  the  defendant  iu  previoua 
transactions  of  a  similar  character,  and 
had  coneeiiuently  been  merely  a  special 
agent,  Bo  far  as  the  particular  transaction 
under  review  was  concerned.  But  the  lat- 
ter portion  of  the  extract  may  apparoitly 
be  construed  as  importing  that,  in  the  view 
of  the  court,  the  extent  of  authority  was 
not  dependent  upon  the  anterior  relations 
existing  between  him  and  tlie  defendant, 

IDaly  v.  ArkadelphU  Mill.  Co,  (1918) 
128  Ark.  405,  189  S.  W.  1053. 

*Whitham  v.  Hilton  (1914)  78  Wash. 
446,  139  Pac.  209,  Ann.  Caa.  1916B,  260. 
There  the  evidence  showed  that,  after  emi- 
nent domain  proceedings  had  been  insti- 
tuted for  the  expropriation  of  the  land  of 
a  resident  in  another  atate,  Hollowell  was 
sent  by  the  owner  with  a  power  of  attor- 
ney, authorizing  him  to  con^cy  the  prop- 
erty, and  that,  after  havhi;;  received  an 
olfcr,  which  waa  deemed  sati  a  factory,  he 
placed  the  summons  in  the  hands  of  the 
pUintiff.  The  (^intention  that  Hollowell 
had  no  authority  to  employ  an  attorney  was 
thus  dealt  with :  "It  seems  to  us  that  the  fol- 
lowing are  convincing  facts  pointing  to  Hol- 
lowell's  authority  to  employ  the  defendant 
as  attorney;  the  attempt  to  agree  upon  the 
purchase  price  of  the  land  between  the 
school  board  and  the  defendant  twfore  the 
commencement  of  the  eminent  domain  pro- 
ceeding; the  commencement  of  the  eminent 
domain  proceeding  thereafter;  the  execution 
of  the  power  of  attorney  by  the  defendant 
to  Hollowell;  the  placing  of  the  summons 
and  petition  in  the  hands  of  Hollowell  by 
the  defendant;  and  the  sending  of  Hol- 
lowell from  Denver  to  Seattle  for  the  ap- 
parent evpress  purpose  of  settlement  of  the 
controversy  out  of  court  if  posBible,  or  to 
xectire  as  favorable  an  award  as  possible 
in  the  proceedings.  ...  In  any  event, 
these  facts  were  sufficient  to  show  ench  an 
apparent  authority  in  that  regard  that  the 
plaintifT  was  entitled  to  relv  thereon." 

»ln  Harnett  v,  Qarvey  (1873)  4  Jonea  ft 
S.  (N.  Y\)  326,  the  defendants  constituted 
one  Garvey  their  attorney  "to  sell,  asnfim, 
transfer,  pledge,  mortgage,  lease,  and  con- 
vcv,  and  to  make  contracts  for  the  sate  of 
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g  *.    Agent  fn  respect  of  the  1— Iwg  of 
real  fropertjf. 

An  agent  who  ia  merely  authoriEed  to 
rent  premises  is  not  impliedly  empow- 
ered to  bind  his  principal  by  a  contract 
t'or  repairs  or  improvemetita  with  respect 
thereto.* 

9  B.  Agent  in  respect  of  the  aale  of  per- 
sonal property. 

There  is  authority  for  the  doctrine 


that  the  local  agent  of  a  foreign  mer- 
oantile  cianpany  is  impliedly  empowered 
to  enter  into  reasonable  oontracts  with 
Kflpect  to  advertising  the  goods  of  his 
principals.*  Bnt  the  decisions,  as  they 
Btand,  are  all  adverse  to  the  implication 
of  any  such  authority  as  a  nomial  inci- 
dent of  the  functions  of  employees  who 
are  engaged  merely  for  the  purposie  of 
making  sales.* 


all  or  any  estate,  etc.,  and  to  execute  anil 
deliver  all  liecds,  etc.,  and  to  do  niiil  per- 
form all  ard  every  act  and  thing  whatso- 
ever  retjuisite  and  necessary  to  be  (Ion*  in 
and  about  the  premises,  etc."  Diacusaing 
this  iniitrumcnt  the  court  said  that  it  ' 
'"not  by  Us  terms  authorize  liim  to  re 
tonsuit,  and  employ  counsel,  except  so  far 
as  may  be  neceRsary  to  prepare  such  instru- 
ments of  conveyance,  mort([B<re,  leaBe,  and 
contmct  aa  it  authorizes  him  to  execute." 
4b  the  plHintiH''B  elaim  related  to  "other 
matters  affecting  the  defendants'  inter- 
ests." it  rould  not  be  enforced. 

iHalbut  V.  Forrest  City  (1879)  34  Atk. 
246;  McMirhen  v.  Brown  (1911)  10  Ga 
App.  SOB.  73  S,  E.  891 ;  Peddi^ord  ».  Berk 
(1906)  74  Kan.  236,  86  Pac.  466  (where  the 
contention  of  the  defendants  in  an  action 
of  foriihle  detainer  was  that,  if  they  were 
credited  with  the  value  of  the  improve- 
ments authorized  by  the  agent,  they  would 
not  be  in  arrears  for  the  rent). 

t  In  St.  LouJB  Gunning  Advsrtiaing  Co. 
V.  Wanamaker  &,  Brown  (1905)  U6  Mo. 
App.  270,  90  S.  W.  737,  where  the  agent 
by  wjjom  the  contract  in  question  was  made 
with  the  pkintiif  was  a  person  who  i 
ducted  a  tailoring  establishment  in 
name  of  the  defendant,  and  took  ordert  __ 
its  behatf,  it  was  laid  down,  with  reference 
to  s  new  trial,  that,  in  order  to  warrant 
the  jury  in  declaring  the  defendant  liable 
on  the  ground  that  the  ajtent  had,  as  an 
mciiicnt  of  his  duties  as  selliii);  agent,  au- 
thority to  contract  in  defendant's  name  for 
advertising,  they  must  find  the  advertiaing 
in  question  to  have  been-  reasonable  in 
amount  and  neoossary,  in  view  of  all  the 
circumstances  in  which  he  was  placed,  and 
not  merely  appropriate  or  useful ;  and  that, 
if  they  so  foimd,  the  plaintiff  would  be 
jiiatitled  in  relying  on  his  apparent  au- 
thority to  contract  for  the  advertising,  un- 
less it  was  known  to  the  plaintiff  that  he 
did  not  posseas  the  anthority,  or  the  facta 
were  Buci  that  a  prudent  man,  in  the  exer- 
ciae  of  ordinary  diligence,  would  not  have 
relied  on  his  apparent  authority. 

«In  United  States  Bedding  Co.  v.  Ajidre 
11912)  105  Axk.  Ill,  41  L.R.A.(N.S.)  1019, 
160  S.  W.  413,  Ann.  Cas.  1014D,  800,  the 
defendant,  a  mereantile  corporation  in  the 
city  of  Memphis,  had  in  its  employ  a  trav- 
eling nalesRian,  who  was  authorized  to 
KOlicIt  orders  for  and  make  sates  of  its 
goods.  Among  its  customers  In  Osceola,  a 
eily  in  Arkansas,  was  a  retail  firm,  to 
whom,   when   shipping  goods,   it   also   sent 
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Urge  printed  advertisementH,  which  could 
be  poi^led  on  billboards.  The  plaintilT  sued 
upon  a  contract  alleged  to  have  been  mode 
wilh  ftppcllant's  salesman,  whereby  he  was 
emplo^ied  to  post  these  advertisementa  on 
liin  billboards.  The  testimony  tended  to 
prove  that  a  day  or  two  after  this  nontract 
had  been  entered  into,  the  manager  of  the 
Osceola  lirm  received  a  letter  from  the  de- 
fendant, stating  that  its  traveling  sates- . 
man  had  advised  it  of  the  prii:e  plaintiff 
wanted  for  posting  the  advertisements,  and 
that  it  refused  to  make  8Uc"h  contract.  As 
soon  as  he  received  this  letter.  Swift  noti- 
fied plain  tiff  that  defendant  refused  to 
make  the  contract,  or  that  it  did  not  con. 
aider  that  it  had  a  contract  with  hiw.  It 
also  appeared  that  plaintiff  began  posting 
the  advertisements,  probably  a  day  or  two 
before  receiving  this  notice,  and  went  on 
posting  them  for  a  shoi-t  time  thereafter, 
and  that  the  onlv  reason  for  discontinuing 
the  work  was  tliat  Swift  had  no  more  ad- 
vertisements on  hand.  A  judgment  in  favor 
of  the  plaintiff  was  rev  creed, 

fn  Tarpy  v.  Bernhetmer  (1802;  N.  Y. 
C.  P.)  42  M.  Y.  S.  R.  181,  16  N.  Y.  Supp. 
870,  it  was  held  that  no  right  to  recover 
for  inserting  an  advertisement  of  the  de- 
fendant's business  in  plaintifTs  paper  wna 
Hhowii  by  evidence  that  the  plaintiff  re- 
ceived the  order  from  a  person  who  was 
agent  for  the  defendants  only  for  the  pur- 
pose of  selling  beer,  collecting  bills,  and 
representing  the  defendants  before  the 
board  of  excise. 

In  Brooklyn  Daily  Eagle  v.  Dellmar 
(1900;  Sup.  App.  T.)  30  Misc.  747,  82  N.  T. 
Supp.  1041,  it  was  held  that  the  salesnian 
of  a  per.'ion  who  manufactured  and  sold  a 
preparation  for  the  hair  had  no  implied  au- 
thority to  make,  with  a  firm  to  whicJi  h« 
sold  a  quantity  of  this  article,  an  agree- 
ment that  the  defendant  would  advertise 
the  wares  in  the  plaiiitifTB  newspaper. 
The  court  observed  that,  even  if  the  agent 
had  been  authorized  to  make  the  contract, 
"it  was  not  made  for  the  plaintiff's  beoelit, 
and  it  obtained  no  rights  thtveunder. 
Neither  had  Orotty  any  authority  to  binil 
the  defendant  by  his  unauthoriiwd  act  in 
inserting  the  advertisement;  iot  he  had  not 
even  apparent  authority  to  make  advertis- 
ing contracts  for  it.  The  defendant  was 
not  to  pr«flt  by  the  advertisement,  except 
hi  the  very  indirect  sense  that,  if  Abmham 
ft  StnuBB  had  sold  all  of  the  preparation 
which  they  had  bought,  they  might  lutve 
purchased  more  from  the  defendant." 


oogic 
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of  p0r*onal  proparty. 
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In  a  Quebec  caae  where  an  adrertiaing 
agency  waa  held  to  be  entitled  to  reeover 
from  a  company  the  price  of  certain  ad- 
vertisements, inserted  in  pursnaiice  of 
an  arrangement  with  a  financial  agent 
appointed  for  the  purpose  of  promoting 
the  sale  of  its  stock,  the  ratio  decidendi 
was,  that,  while  that  agent  was  only  a 
broker,  and  did  not  act  within  the  scope 
of  the  powers  which  had  been  given  him, 
the  company  was  still  liable,  becanae  he 
had  been  held  out  to  the  public  as  tbe 
company's  agent,  having  authority  to 
bind  the  company  by  the  contracts  which 
he  entered  into.* 

It  has  been  held  that  the  agent  of  a 
foreign  brewing  corporation  has  no  im- 
plied authority  to  engage  counsel  at  its 
expense  to  defend  him  in  criminal  pro- 
ceedings instituted  against  him  for  fail- 
ing to  pay  the  privilege  tax  imposed 
upon  dealers  in  malt  liquors;*  and  that 
an  agent  authorized  to  sell  machinery  on 
oommiseion  in  certain  designated  coun- 
ties of  a  state  has  no  power  to  bind  his 
principal  by  a  contract  under  which  the 
services  of  an  attorney  are  retained  gen- 
erally as  regards  all  matters  relating  to 
the  business  of  the  corporation.' 

A  salesman  employed  to  travel  about 
the  country  with  samples  of  merchan- 
dise, contained  in  trunks,  which  require 
teams  and  carriages  for  their  transpor- 
tation, is  invested  with  an  implied  power 
to  hire  the  necessary  vehicles  and  pay 
for  them  out  of  the  funds  in  his  hands 
belonging  to  his  principal.  Whore  such 
an  agent,  having  in  his  possession  money 
supplied  by  the  principal  for  the  pur- 
pose of  making  such  a  payment,  fails  to 
do  so,  the  princi])al  is  liable  for  the  cost 
of  any  vehicle  which  may  be  furnished 
by  a  person  who  was  ignorant  that  the 
money  had  been  so  supplied,  and  that 
the  principal  had  forbidden  the  agent  to 
pledge  his  credit.' 


An  agent  authorized  to  give  an  order 
for  a  new  kind  of  machine,  which  ap- 
pears to  have  been  an  cKperiment,  may 
properly  be  found  by  a  jury  to  be  also 
invested  with  authority  to  direct  the 
performance  of  extra  work  upon  it.  The 
Qourt  was  of  opinion  that  the  principal 
might  well  have  foreseen  this,  and  if  he 
had  intended  to  limit  the  agent's  au- 
thority, he  ought  to  have  notified  the 
plaintiff.  In  such  a  case  "it  was  not  an 
unnatural  or  unusual  circumstance  that 
something  more  might  be  required  to  be 
done  upon  it  than  was  indicated  by  the 
original  plans  and  model.'," 

In  the  case  oited  below  it  was  laid 
down  that  an  employee  in  the  office  of 
a'foreign  corporation,  whose  duties  were 
to  purchase  cotton,  make  repairs,  and  to 
make  requisitions  for  supplies  or  other 
things  needed  in  the  ofRce,  was  not  au- 
thorized, by  virtue  of  his  position  alone, 
to  engage  a  physician  to  attend  an  in- 
jured servant.*  But  his  authority  in  that 
regard  was  held  to  be  a  warrantable 
inference  from  evidence  which  showed 
that  he  was  in  chaise  of  the  ofilce,  that 
ho  communicated  to  the  company  the 
fact  that  the  claimant  was  the  attending 
physician  of  the  injured  servant,  and 
that  the  company  paid  for  medicines  for 
him.  Evidence  of  this  character,  how- 
ever, would  seem  to  be  rather  relevant 
on  the  question  of  an  adoption  of  the 
act  of  the  employee,  than  on  the  question 
of  his  pre-existing  authority. 

g  7.   Agent  for  collection  of  deM. 

One  employed  as  attorney  at  law  to 

collect  a  claim  for  rent  cannot  bind  the 
landlord  by  a  contract  to  pay  for  im- 
provements made  on  the  rented  prem- 


■  French  Qsb  Saving  Co.  v.  Deabarats 
Advertising  Agency  (1912;  K.  B.)  — 
Qnebec,  — ,  1  D.  L.  E.  138,  applying  art. 
1730  of  the  Quebec  Civil  Code  concerning 
OBtenaibte  agency. 

*Busb  V.  Southern  Brewing  Co.  (1891) 
69  Miai.  200,  13  So.  86S.  Tbe  ratio  deci- 
dendi was  that,  if  tbe  business  of  the  prin- 
cipal -was  an  unlawful  one,  because  the  tax 


quences  of  indictment  and 
to  indemnity  against  the  expensei  incurred 
for  fees  of  counsel;  while,  on  the  other 
hand,  if  the  business  was  a  lawful  one,  the 
principal  was  under  no  obligation,  express 
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S  Kjrby  v.  Western  Wheeled  Scraper  Co. 
(1897)  8  S.  D.  823,  70  N.  W.  1052. 

<Bentlej  V.  Doggett  (1831)  61  Wis.  224, 
37  Am.  Rep.  827,  8  N.  W.  166. 

I  Benton  v.  Moss  [lfl05;  Sup.  App.  T.) 
47  Misc.  378,  93  V.  Y.  Siipp.  1113. 

iRofT  Oil  4  Cotton  Co.  v.  King  {1915) 
46  Okla.  31,  148  Pac  9. 

IMc&tii'hen  V.  Brown  (1911)  10  Ga.  App. 
506,  73  S.  E.  8Q1  (court  did  not  err  in  di- 
recting a  verdict  for  the  plaintiff  In  dia  - 
trc SI- warrant  proceeding). 
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I  S.  Aaamt  of  immtranom  0»mfanw- 
On  the  graand  that  the  appoiotment 
of  a  general  agent  by  an  inBuranoe  eom- 
pauy  "carries  oa  its  face  general  av- 
tbority  to  act  for  and  bind  the  principal 
in  the  line  of  the  principal's  business," 
it  was  held  in  the  caae  cited  below  that 
he  had  ostensible  authorit;  to  bind  the 
company  by  a  contract  for  the  employ- 
ment of  attorneys  to  defend  it  against 
a  claim,  althongh  Bneh  a  contract  was 
in  fact  oatside  the  scope  of  his  actoal 
anthority.^ 

It  has  recently  been  held  that  the 
resident  manager  of  an  English  insur- 
ance company  doing  business  in  New 
fork  has  no  implied  authority  to  engage 
an  attorney  to  go  vith  him  to  Europe  to 
discuss  with  the  home  office  the  affairs 
of  the  American  agency.* 

Where  several  insnranoe  eompanicB 
joined  is  resistii^  certain  death  claims, 
and  appinnted  a  C(»iniittee  for  the  pot- 
pose  of  carrying  out  their  objeet,  tbe 


right  of  the  plaintiff  to  reoover  against 
the  companies  for  services  rendered  by 
him  as  local  connael  was  afBrmed  on  the 
ground  that  the  evidence  showed  that 
he  had  been  retained  by  the  committee, 
that  he  had  no  notice  of  the  resolntions 
by  which  its  powers  had  been  restricted, 
and  that  the  circumstances  brought  to 
his  knowledge  were  sufficient  to  warrant 
him  in  the  beUof  that  the  defendants 
had  made  an  arrangement  to  defend  any 
and  all  of  the  actions  pending  whan  his 
services  were  solicited.' 

S  9,  Attorney  at  laxo. 
Where  the  authority  of  an  attoinay  at 
law  to  employ  another  attorney  was  con- 
ferred by  express  language,  and  was 
general  in  its  nature,  the  remedial  rights 
of  the  person  employed  are  obviooaly 
not  affected  by  any  limitations  upon  its 
seope  of  which  be  had  no  notice,  eithor 
aietual  or  eonstroetiTe.^ 


1  Fidelity  ft  C.  Co.  v.  Field  (1802)  2  Ifeb. 
(Unof.)   442,  80  N.  W.  249. 

■Allen  y.  General  Acd.,  Fire  ft  Life 
Asaur.  Corp.  {1917:  Sup.  Ct  App.  Div.} 
98  Misc.  206,  162  N.  Y.  Supp.  934  (Whit- 
aJcer,  J.,  disaentins).  The  court  said: 
"An  agent  who  is  deputed  with  power  to 
truiaact  the  business  of  his  principal  within 
a  local  territory  is  certainly  without  au- 
thority to  bind  tiis  prinoipaJ  in  the  trana- 
action  of  buBiness  with  himself,  yet  the 
evidence  in  thia  case  shows,  that  the  resi- 
dent manager  employed  tiie  plaintiff,  not 
to  transact  any  businesa  in  beliali  (rf  his 
principal,  but  to  aid  him  in  arranging 
with  the  home  office  details  in  r^ard  to 
the  admin iatratiou  of  work  here.  When 
BDalyzed,  therefore,  it  seems  to  me  that  the 
plaintitTs  employmeat  was  not  to  do  work 
in  behalf  of  the  corporation,  hut  to  do  work 
with  the  defendant  corporation.  The  resi- 
dent mani^er  here  wished  to  make  a  report 
concerning  his  administration  to  the  home 
office  and  to  the  stockholderi  of  the  cor- 
poration. It  may  well  be  that,  in  making 
such  report,  and  in  disciMsing  the  details, 
the  plaintiff  was  of  service  to  the  resident 
agent,  and,  of  course,  incidentally  to  the 
defendant  corporation;  yet  it  does  not  fol- 
low that  the  resident  agent  was  authoriEed 
to  employ  counsel  or  assistants  to  aid  him 
to  lay  before  his  principal  his  report,  or 
to  diicuBs  the  details  of  tne  report  with  the 
officers  of  the  company." 

■Prindle  v.  Washington  L.  Ins.  Co. 
(1893)  73  Hun,  448,  26  N.  Y.  Supp.  474 
(judgment  for  defendant  reveried). 

lln  Farrington  v.  Hayes  (1893)  65  Vt 
163,  25  Atl.  1091,  Hayes,  one  of  the  execu- 
tors of  a  will,  was  recommended  hy  Bal- 
lard, the  attorney  who  represented  them  in 
the  Vermont  probate  court,  to  employ  the 
^intitTs    for    certain    proceedings    in    the 
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county  court.  In  pursuance  of  this  recom- 
mendation, Hayes  sent  Ballard  the  follow- 
ing telegram  from  New  York  city:  "Em- 
ploy Farrington  &  Post.  Letter  will  fol- 
low." Upon  the  receipt  of  this  Ballard 
showed  It  to  the  plaintilTB.  They  never  in- 
quired afterwards  as  to  the  letter,  and  were 
never  informed  aa  to  its  contents,  the  pur- 
port of  which  was  that  Hayes  was  not  to 
employ  the  plaintiffs  unless  they  would 
agree  that  under  no  circumstances  should 
their  fee  exceed  $500.  The  amount  allowed 
them  by  the  auditor,  with  interest,  waa 
91,720.08.  Ballard  claimed  that  he  never 
received  the  letter.  The  auditor  did  not 
determine  this  fact  either  way,  but  did  Snd 
that  the  plaintifTa  had  no  notice  of  its  con- 
tenta.  The  court  said:  "The  plaintiffs  knew 
tliat  Ballard  was  the  attorney  of  the  de- 
fendants. It  does  not  appear  whether  they 
knew  he  had  written  defendant  Hayee  on 
the  subject  of  their  employment.  The  tele- 
gram gave  him  power  to  employ  the  plaiu- 
tiCa  UDCOnditionally.  It  waa  addreaaed  t« 
Ballard,  preaumably  that  he  might  make 
the  employment  before  he  could  be  com> 
munieated  with  by  letter.  The  letter  re- 
ferred to  in  the  tel^ram,  prssnmably,  was 
to  be  addressed  to  Ballard.  Whether  H 
would  relate  to  what  he  waa  deaired  to  day 
or  what  the  plaintlfTs  were  desired  to  do, 
in  preparing  the  suit  which  was  soon  com- 
ing on  for  trial,  or  to  the  employment  of 
the  plaintiff,  or  to  some  other  matter  about 
the  suit,  waa  wholly  left  to  conjecture,  Tlie 
plaintiffa  might  as  well  conjecture  the  one 
aa  the  other.  It  would  be  inconsistent  with 
the  terms  of  the  telagram  to  suppose  that 
the  letter,  if  it  related  to  the  emploirmenti 
imposed  any  conditions  npon  the  authority 
thereby  given  without  condition.  No  rea- 
Boaab^  prudent  bnainesa  man  would  be  led 
to  think  that  it  either  eontradkited  or  Um- 
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The  geueial  rale  as  to  the  implied 
power  of  an  attorney  at  Uw  to  engage 
an  assistant  has  been  thoa  stated:  "A 
party  to  a  suit  may  intrust  his  caase  to 
any  counsel  he  thinks  proper  to  employ; 
the  person  employed  may  manage  tiie 
cause  and  charge  him  therefor  according 
to  the  difficulty  and  importance  of  the 
case;  the  party  may  judge  for  himself 
whether  any  assistance  is  wanted;  but 
the  attorney  cannot,  without  consulting 
his  employer,  employ  anyone  to  assist 
him  at  the  expense  of  his  principal.  It  is 
not  incident  to  the  nature  of  his  employ- 
ment that  he  should  have  this  power, 
unless  it  can  be  fairly  inferred  that  such 
authority  was  given,  from  the  facts  in 
each  particular  ease."* 

Authority  to  employ  a  second  attorney 
may  be  implied  if  the  employment  ap- 
pears to  have  been  in  a  reasonable  sense 
necessary — as  where  the  affairs  in  quea- 
tion  were  to  be  transacted  at  a  pla«e  so 
3remote  from  the  one  at  which  the  em- 
ploying attorney  was  carrying  on  busi- 
ness that  it  must  have  hecn  understood 
by  his  client  that  he  was  not  to  attend 
to  them  in  person.' 

There  is  explicit  authority  for  the 
doctrine  that  the  appointment  of  an  at- 
torney as  genera!  counsel  of  a  railroad 
company  for  a  state  presumptively  car- 

ited  the  unlimited  authority  of  the  tele- 
gram. Hi>npe  the  plaititilfs  were  not  put 
upon  inquiry  in  regard  to  the  contents  of 
the  letter  in  respect  of  thft  authority  which 
Ballard  had  to  make  a  general  employment, 
such  as  he  did  make." 

iPaddork  v.  Colby  (18«)  18  Vt.  485, 
where  recovery  was  denied  on  the  ground 
that  there  waa  no  evidence  from  which  au- 
thority to  engage  the  plaintiff  could  be  in- 
ferred. Commenting  upon  Briggs  y.  Qeorgia 
(1838)  10  Vt.  88.  relied  on  by  the  plaintitf, 
the  rotirt  pointed  out  that  it  was  merely 
an  authority  for  the  doctrine  that  an  at- 
torney might  combine  the  character  uf  an 
agent  generally  and  of  an  attorney  to  at- 
tend to  the  cause  in  court,  and  so  have 
power  to  employ  assietant  counsel;  and 
that  the  power  of  an  attorney  at  law,  who 
only  prosecutes  or  defends  a  suit,  to  em- 
ploy assistant  counsel,  was  not  recognized. 

See  also  Pomeroy  v.  Pierce  (1875)  6  Hun 
(H.  Y.),  lie,  where  the  point  actually  dis- 
cussed was  the  admissibility  of  certain 
evidence. 

1  See,  for  example.  National  Bank  v.  Old 
Town  Bank  (1802)  50  C.  C.  A.  443,  112 
Fed.  72S  (attorney  for  estate  engaged  a 
law  iirm  in  a  city  where  tbe  estate  was 
being  administered). 

«aoBS  V.  Atchison,  T.  do  S.  F.  R.  Co. 
(1807)  141  Mo.  132,  42  S.  W.  675  (affirm- 
iag  (1895)  71  Mo.  App.  fi85,  where  the 
actual  ratio  decidendi  was  t)iat  there  was 
no  evidence  tending  to  show  that  tbe  plain- 
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ries  with  it  the  power  to  tppptmt  naces- 
sary  assistants  in  the  different  counties 
to  effectuate  the  purposes  of  his  own 

appointment.* 

It  has  also  been  laid  down  that  aa 
official  of  this  description  has  no  author- 
ity, by  virtue  of  his  office,  to  alter  the 
terms  of  a  contract  made  with  other 
counsel  by  the  corporation  itself.' 

In  one  case  it  was  laid  down  that  the 
"attorney"  of  a  railroad  oompany  had 
no  power  to  bind  it  by  a  contract  for 
surgical  attendance  on  ui  injured  pas- 
senger.^ The  precise  functions  of  the 
employing  agent  are  not  stated  in  the 

In  the  case  cited  below,  the  plaintiff's 
right  to  maintain  an  action  for  servioes 
rendered  by  him  with  a  view  to  ulti- 
mately obtaining  a  eontract  for  the  con- 
struction of  the  defendant's  projected 
railroad  was  affirmed  on  the  ground  that 
the  evidence  (too  voluminous  to  state 
here),  justified  the  referee  in  finding 
that  the  defendant's  chief  ezigineer,  its 
general  counsel,  and  another  counsel  em- 
ployed by  it—the  parties  who  had  car- 
ried on  the  negotiations  in  the  course  of 
which  the  services  were  rendered — had 
authority  to  represent  the  comi»ny  in 

that  regard.'  _^^^__ 

tilf  bad  any  notice  of  any  limitations  of 
the  general  counsel's  authority  to  agree 
upon  the  compensation  which  tbe  local  at- 
torneys were  to  receive  for  their  aervices). 
A  large  part  of  the  opinion  of  the  supreme 
court  was  devoted  to  a  refutation  of  the 
argument  of  counsel  to  tbe  effect  that  tbe 
defendant 'h  answer  had  been  improperly 
treated  by  the  trial  court  as  admitting  the 
fact  of  tJie  plaintiff's  employment  by  tbe 
defendant. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Kirkpatrick 
(1893)  62  Kan.  104,  34  Pae.  400,  where  an 
otficial  who  was  both  vice  president  and 
■general  counsel  of  a  railroad  company  was 
held  to  be  presumptively  authorized  to  em- 
ploy other  counsel,  it  ia  not  clear  from  the 
report  whether  the  authority  was  regarded 
as  being  incident  to  the  former  or  the  lat- 
ter of  these  offices. 

For  a  case  in  which  the  court  was  "in- 
clined to  think"  that  the  general  counitel 
or  head  of  the  legil  department  in  a  rail- 
road corporation  would  have  the  implied 
power  to  employ  such  special  or  local  attor- 
neys as  might  be  necesHary,  see  Dublin  & 
S.  W.  R.  Co.  V.  Akerman  (1907)  2  Ga.  App. 
746,  69  8.  E.  10. 

S  Scott  V.  New  York  Filluig  Co.  (1910i 
Sup.  a.)   70  N.  J.  li.  231,  75  AtL  772. 

«SL  Louis,  A.  &  T.  R.  Co.  v.  Hoover 
(1890)  53  Ark.  377,  13  S.  W.  1092. 

7  WiU(»  V.  Kings  County  Xlev.  a.  Co., 
(1880)  114  N.  Y.  487,  21  N.  £.  lOlS. 
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AMNO.— LIABIUTr  FOE  8BBVI0&8  OP  ONB  IMPLOTED  BY  AQBNT.        IT 
pany  that  he  vaa  to  pay  for  aach  eer- 


%  1»,  Oarvtakw  of  iuUOtng. 
In  a  case  where  the  eonrt  set  aside  » 
verdict  in  favor  of  a  plumber  who  had, 
at  the  request  cf  a  caretaker,  left  in 
ahe-vge  of  a  city  house  while  its  owner 
was  absent  in  Europe,  repaired  a  serioaa 
leak  in  the  main  waste  pipe  of  the  bath- 
room, it  was  laid  down  that  the  authority 
of  an  employee  of  this  description  "does 
not,  in  the  absence  of  special  authority, 
extend  much  beyond  the  duties  of  clean- 
ing, keeping  what  is  in  the  honse  in 
order,  and  of  exercising  watch  fulness 
against  trespass,  intrusion,  and  waste. 
The  duties  are  primarily  to  hold  things 
in  statu  quo.  A  certain  authority  to 
repair  is  to  be  implied,  but  this,  in  a 
case  like  the  one  at  bar,  would  seem  to 
be  strictly  limited.  It  is  confined,  at 
the  most,  to  what  is  immediately  and 
imperatively  necessary  for  the  proteo- 
tion  of  the  premises.  There  is  notliiug 
in  the  position  of  an  ordinary  caretaker, 
as  that  term  is  usually  understood,  to- 
justify  auy  inference  beyond  that."^ 

B  ,13.  Brnplttyee  permitted  to  occupg 
building  free  ef  rent. 
In  a  case  where  a  person  answeriug 
this  description  engaged  a  plumber  to 
repair  a  furnace  which  had  fallen  to 
pieces,  a  verdict  finding  the  owner  of 
tlie  building  to  be  liable  for  the  work 
performed  was  affirmed.' 


fonn  oert«4n  toorfe. 

A  resolution  of  the  board  of  directors 
of  a  flame  company,  instructing  its  _._ 
perintendcnt  to  proceed  to  a  certain  city 
"and  enter  into  negotiations  with  con- 
tractors and  others  for  work  on  the  line 
of  the  flume,  in  his  discretion,  subject  to 
the  approval  of  this  board,"  does  not 
invest  him  with  apparent  authority  to 
employ  a  broker  to  assist  him  in  finding 
ft  contractor.* 

A  man  employed  merely  to  solicit 
prospectors  to  engage  in  respondent's 
service  has  no  autliority  to  make  or 
modify  contracts  for  their  employment.* 

8  11.  Agent  appointed  to  procure  con- 
tra rts  /"or  street  icorfc. 
In  a  case  in  which  the  plaintiil  sought 
to  recover  for  l^al  services  rendered  at 
the  request  of  au  agent  appointed  by 
a  constmctiou  company  to  procuiv  con- 
tracts for  paving  certain  streets  in  a 
city,  it  was  admitted  that  a  part  of  his 
duty  was  to  employ  counsel  to  see  that 
the  resolutions  and  the  ordinance  pro- 
viding for  the  work,  and  the  ooutraet 
for  its  performance,  should  in  all  re- 
spects comply  with  the  law  regulating 
the  subject.  Under  these  eiroumstanoes 
it  was  held  that  a  claim  for  legal  ser- 
Wces  rendered  with  re.spect  to  such  mat- 
ters at  his  request  could  not  be  resisted 
on  the  ground  that  there  woe  an  agree- 
ment between  the  agent  and  the  com- 


1  Harris  v.  Ran  Diego  Flume  Co.  (1801) 
H7  CaL  526,  25  Pac.  758.  Referring  to  the 
fvidcnce  of  the  plainliK's  son,  an  engineer 
io  the  employment  of  the  com[mnv,  who 
had  testifted  that,  on  the  eve  of  the'  super- 
intcndent'E  departure,  the  president 'of  the 
eom^ny  stated  that  he  "had  full  au- 
thority" to  enter  into  contrarta,  the  court 
uid  that  thia  statement  alTordcd  no  ground 
(or  a  decision  in  favor  of  plaintiff,  because, 
FO  far  UB  appeared,  It  had  not  been  com- 
munii's.ted  to  the  plaintiff.  It  was  conceded 
in  favor  of  the  plaintiff  that  the  words 
"subject  to  the  approval  of  this  board," 
rantained  in  the  resolution  of  the  directors, 
referred  only  to  the  contmet  for  the  con- 
siruction  of  the  flume,  which  was  to  be 
lie;rotiated  by  Robinaon.  But  the  court  de- 
1  lined  to  accept  the  contention  that  the  em- 
j'loymcnt  of  a  high-priced  broker  was 
-necejaary  or  proper  and  usual.  In  the  or- 
dinary course  of  business"  (Cal.  Civ.  Code, 
!  23I9J,   for  finding  a   contractor  to  build 

■  Nielsen  v.  Northeastern  Siberian  Co. 
(1905)   40  WatlL  194,  82  Pac.  292. 

1  FJoumoy  v,  Phiemx  Brick  &,  Constr.  Co. 
(]91l)   159  Mo.  App.  3T6,  140  S,  W.  752. 

^Hill  V.  Coatea   (1901;   Sup.  App.  T.)   34 


Misc.  635,  69  N.  Y.  Supp.  904.  It  was  ob- 
seried  that  "where  the  mere  turning  off  of 
the  water  in  an  apparently  imuned  portion 
of  the  houBe  would  have  prevented  a  de- 
Icrioration  or  destniction.  thus  p^o'tponing 
until  the  owner's  retnm  the  (juestion  of  the 
Bdrisftbilily  and  eitcnt  of  the  permanent 
repairs,  the  caretaker's  authority,  as  a  mat- 
ter of  law,  is  measured  by  the  minimum 
dpniands  of  emergency."  The  court  added: 
"Even  should  there  be  any  question  as  to 
thia  interpretation  of  the  law,  a  constmc- 
tion  recognising  a  larfrer  measure  of  au- 
thority would  not  avail  the  plaintiff,  as 
the  portions  of  his  testimony  citpd  con- 
clusively show  that  from  the  outset  he  did 
not  regard  the  caretaker  antborlEed  to  bind 
her  master,  and  that  he  partly  looked  else- 
where for  authority,  where  there  concededly 
was  none."  This  remark  was  a  reference 
to,  an  inquiry  which  the  claimant  had  ftdi- 
dressed  to  one  Wilson,  who  was  an  olHcer 
in  the  same  company  in  which  the  defwid- 
ant  was  vice  president,  but  had  no  instruc- 
tions or  anthority  to  represent  him  as  to 
any  of  hta  prirate  atTairs. 

tWhitcomb  v.  Oiler  (lOlrf)  41  Okla.  33i, 
137  Pac.  709.  The  evidence  relied  upon  wa« 
the  teatrmony  of  Lecfller,  the  occii|)ant  of 
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g  J4.  Conaignee  of  ship. 

In  an  early  Massachusctta  case  it  was 
declared  that  "there  is  no  case  which 
shows  that  a  person  to  whom  a  ship  is 
consigned  can,  by  aoy  act  or  contract  of 
his,  bind  the  owner  of  the  ship,  for  any 

Eurpose  different  from  that  which  may 
c  intrusted  to  hitn  by  the  consignment. 
He  is  a  factor,  employed  to  sell  and  dis- 
pose of  the  caigo,  and  to  procure  a  new 
one;  and  lie  is  limited  by  the  instmc- 
tions  which  he  receives  from  his  princi- 
pal. He  cannot  make  his  princigtal  liable 
for  any  debt  which  he  may  incur  in  the 
prosecution  of  his  agency,  beyond  the 
authority  expressly  given  to  him,  or 
what  results  from  necessity,  or  the  usage 
of  the  place  where  he  acts.  If  he  applies 
to  mechanics  and  laborers  to  work  upon 
the  ship,  he  is  liable  to  them  for  their 
compensation,  and  he  charges  his  dis- 
bursements to  the  account  of  hie  em- 
ployer."* 

%  la,   Maater  of  ahip. 

Under  the  maritime  law  the  master  of 
a  ship  is,  under  certain  circumstances, 
authorized  to  bind  the  shipowner  and 
the  ship  itBelf  for  necessary  repairs 
done  upon  or  supplies  provided  for  it.^ 

the  houae,  to  the  effect  that  the  defendant 
wag  to  pay  for  all  repairs,  and  a  letter 
from  the  defendant  to  Leofller,  stating  that 
IiColllcr  had  authority  to  act  as  the  defend- 
ant's representative  in  causing  repairs  to 
be   made. 

iJamea  v.  Bixby   (1814)   11  Haaa.  34. 

1  James  v.  Bixby  (1814)  II  Hau.  34 
("general  principle  that  the  owners  of  ships 
are  accountable  for  necessary  repairs  done 
upon  her  is  well  established")  ;  and  the 
cases  cited  in  the  following  notes. 

In  The  Aurora  (1816)  1  Wheat.  (U.  S.) 
06,  4  L.  ad.  45,  Story,  J.,  said:  "The  law 
in  respect  to  maritime  hTpot)ie<»tiona  is  in 
general  well  settled.  The  master  of  the 
ship  is  the  conSdential  servant  or  agent  of 
the  owners,  and  they  are  bound  to  the  per- 
formance of  all  lawful  contracts  made  by 
him,  relative  to  the  usual  employment  of 
the  ship,  and  the  repairs  and  other  neces- 
aariea  furnished  for  her  use," 

As  to  the  authority  of  the  maater  with 
respect  to  bottomry  bonds,  see,  generally, 
Abbott,  Shipping,  14th  ed,  pp.  193  et  seq; 
UacLacblaii,  Meicbant  Shipping,  5th  ed. 
pp.  54  et  seq. 

<  The  Fortitude  (1838)  3  Sumn.  228,  Fed. 
Cas.  No.  4,903,  per  Story,  J.,  whose  lan- 
guage is  adopted  in  The  Qrapeahot  (1868) 
8  Wall.  (U.  S.)   129,  18  L.  ed.  861. 

The  rilling  to  the  contrary  in  the  niei 
ftiua  case  of  Waiuwright  v.  Crawford 
(1801)  3  Yeates  (Pa.)  131,  4  Dall.  (U.  S.) 
226.  1  L.  ed.  810,  is  no  longer  good  law. 
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Having  regard  to  the  fact  thrt  repairs 
are  ordinarily  executed  by  persons  who 
fail  within  the  category  of  independent 
contractors,  some  mention  of  this  doc- 
trine is  appropriate  in  the  present  mono- 
graph. But,  as  it  cannot  be  fully  dis- 
cussed without  an  examination  of  some 
of  tiie  peculiar  rules  of  the  branch  of 
jurisprudence  to  which  it  belongs,  any- 
thing more  than  a  brief  statement  of  its 
purport  and  scope  would  be  out  of  place. 
The  expression  "necessary"  does  not 
import  an  "absolute  or  indispensable 
necessity,"  but  merely  necessity  "in  a 
just  sense."*  The  master's  authority 
extends  to  the  procnring  of  "such  re- 
pairs or  supplies  as  it  may  reasonably  be 
supposed  that  the  owners,  if  they  had 
had  an  opportunity  of  deciding  for  them- 
selves, would  have  ordered."'  In  other 
words,  "necessity  for  repairs  and  sup- 
plies is  proved  where  such  circumstances 
of  exigency  are  shown  as  would  induce 
a  prudent  owner,  if  present,  to  order 
them,  or  to  pi-ovide  funds  for  the  cost  of 
them  on  the  security  of  the  ship."*  The 
most  niuneroas  illustrations  of  the  doe- 
trine  as  to  the  master's  implied  author- 
ity are  found  in  cases  where  the  neces- 
sity for  repairs  supervened  in  a  foreign 
port,*  each  of  the  American  states  being, 

<  Bayiay,  J.,  in  Webster  v.  Heekamp 
(1821)  4  Darn.  &  Aid.  362,  lOfl  Eng.  Re- 
print, 808,  23  Revised  Rep.  307, 

4  The  Grapeshot  (1869)  9  Wall.  (U.  S.) 
129.  19  L.  ed.  661.  According  to  an  earlier 
decision  of  the  tame  court,  "apparent 
necessity"  is  the  eriterion.  Thomas  v.  Oa- 
born  (1856)  19  How.  (U.  S.)  22,  16  L.  ed. 
534. 

For  a  case  in  which  the  right  to  enforce 
a  bottomry  bond  was  denied  on  the  ground 
that  the  lenders  had  not  inquired  whether 
the  repairs  were  "more  than  were  necessary 
for  the  purposes  of  the  voyage,"  see  The 
Pontida  (1884)  L.  R.  9  Prob.  Div.  (Snj.) 
177.  53  L.  J.  Prob.  N.  S.  78,  61  L.  T.  N  S. 
849,  33  Week,  Rep.  36,  B  Asp.  Mar.  L.  Cas. 
330. 

5  See,  for  example.  Palmar  v.  Qooch 
(181S)  2  Starkic  (Ens.)  428  (plaintifTs 
themselves  proved  an  advance  of  a  much 
larger  sum  than  was  wanted  for  repairs,  a 
circumstance  held  to  be  "concluaive  to  show 
that  it  was  made  without  necessity"); 
SUinbank  v.  Bhepard  [1853,  Exch.  Ch.)  13 
C.  D.  418,  138  Eag.  Reprint,  1262,  1  (3,  L.  R. 
609,  22  L.  J.  Eich.  N.  S.  341,  17  Jur.  1082, 
1  Week.  Rep.  605;  The  OrienUl  (18511  7 
Moore,  P.  C.  C.  398,  13  Eng.  Reprint,  034; 
Duranty  v.  Hart  (1863)  2  Moore,  P.  0.  C, 
N.  S.  298,  16  Eng.  Reprint,  911;  Thomas 
V.  Osborn  (1866)  19  How.  (D.  S.)  22,  15 
L.  ed.  634;  Naylor  v.  Baltsell  (IMl) 
Taney,  OS,  Pel  Cas.  No.  10,461;  The  £.  C- 
Grady  (I8BSJ  U  FeO,  226. 
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for  the  poipoMS  of  ita  applteation,  for- 
eign ID  respect  of  the  others.^ 

Thftt  a  eoDtnict  made  by  the  master 
in  a  home  port  is  not  bindii^  on  the 
shipowner  lias  sometimes  been  laid 
down  without  qualiAcation.^  But  the 
preferable  rule  seema  to  be  that,  in  anch 
B  port,  also,  it  is  competent  for  the 
master,  as  a  general  agent  of  the  owner, 
to  make  a  binding  contract,  so  far  as  the 
personal  liability  of  that  owner  is  oon- 
eemed.'  Even  as  regards  a  bottomry 
bond,  the  more  modem  rale  is  that  the 
obligation  is  not  invalidated  by  the  mere 
fact  of  its  having  been  executed  in  a 
home  port-  Its  enforceability,  irrespec- 
tive of  whether  it  waa  executed  in  a 
home  or  in  a  foreign  port,  is  regarded 
as  being  dependent  simply  up<m  whether 
there  was  or  was  not  a  "power  of  com- 
munication with  the  owner,  correspond- 
ent with  the  necessity.'" 


g  10.  Co-owner  of  proparttf. 
The  extent  of  the  power  of  one  co- 
owner  of  property  to  bind  another  by  a 
contract  for  the  employment  of  a  third 
person  to  perform  work  with  respect  to 
it  is  a  question  to  be  determined  in  each 
instance  from  the  particular  facts  in 
evidence.* 

9  17.  A.0ent  of  mortgaeor. 

The  consent  of  the  agent  of  the  mort- 
gagor or  his  assigaeo  to  the  employment, 
by  the  mortgagee  in  possession,  of  a  per- 
son to  take  charge  of  the  mortgaged 
estate,  at  a  certain  rate  of  compensation, 
is  deemed  in  law  to  be  the  consent  of 
the  mortgagor,  and  is  competent  though 
not  conclusive  evidence  that  the  same 
compensation  should  be  allowed  for  the 
like  services  during  the  residue  of  the 


SThe  Lulu  (1869)  10  Wall.  (U.  S.)  &02, 
10  L.  «d.  908;  The  WIlliBm  &  Emmeline 
(1828)  Blatchf.  &  H.  66,  Fed.  Caa.  No. 
1T,087;  Merwin  v.  Shaller  (1844)  10  Conn. 
489;  Woodruff  ft  B.  Iron  Works  v.  Stetson 
(1862)  31  Conn.  51. 

Uordan  v.  Yomig  (1853)  87  Me.  276; 
Dyer  v.  Snow  (1S69)  47  He.  254.  In  both 
of  these  casCB  it  was  a  qusBtion  of  the 
owner's   person al  liability. 

t  This  doctrine  was  taken  for  granted  in 
Provost  V.  Patchin  (1863)  9  H.  Y.  235; 
and  in  Webster  v.  Seekamp  (1821)  4  Barn. 
&  Aid.  352,  lOa  Eng.  Reprint,  966,  23  Re- 
TiEed  Rep.  307,  where  Abbott,  Ch.  J.,  said: 
~Tho  general  rule  is  that  the  master  may 
bind  his  owners  for  Tepairs  done,  or  sup- 
pliea  provided  for  the  stiip." 

In  Provost  v.  Patchin  (N.  T.)  supra,  the 
law  was  thus  laid  down:  "As  I  understand 
the  master's  power  as  agent  for  the  owners 
in  the  home  port,  he  may  bind  them  for  all 
reasonable  contracts  for  fltting  out,  victual- 
ling, and  repairing  the  ship,  unless  it  be 
shown  that  the  owners  themselves  or  a 
ship's  husband  managed  the  veesel,  and  that 
the  party  contracting  with  the  master  was 
aware  of  this." 

SThe  Oriental  (1861)  7  Moore,  P.  C.  C. 
398,  13  Bng.  Reprint,  934.  There  a  ship 
belonging  to  a  resident  of  Halifax,  in  Nova 
Sootia,  was  hypothecated  in  New  York  for 
repairs.  The  judicial  committee  of  the 
Privy  (ijuncil  rejected  the  contention  "that 
an  authority  exists  as  a  matter  of  law  in 
all  cases  where  the  Khip  is,  with  reference 
to  the  owner,  in  a  foreign  port,"  and,  ap- 
plying the  doctrine  that  the  master's  au- 
thority b  founded  on  the  ImpossHiility  of 
a  communication  with  the  owner,  held  that 
no  such  authority  could  be  predicated,  be- 
cause there  were  means  of  commm)I<stion 
by   telegraph. 

For  a  later  case  in  which  the  same  tri- 
faimal     laid     it    down    that    the    question 
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whether  the  master  must  communicate  with 
tiie  owner  is  one  to  he  decided  by  the  cir- 
cumstances of  each  particular  case,  see 
Duranty  v.  Hart  (1863)  2  Moore,  P.  C.  C 
N.  S.  289,  15  Eng.  Beprhit,  911,  where  the 
necessity    for   repairs   arose    in    the    West 

Ttie  earliest  case  which  broke  in  upon 
the  original  doctrine,  under  which  there  was 
no  implication  of  authority  except  as  re- 
gards foreign  porta,  was  La  Ysabel  (1312) 
1  Dodson,  Adm.  (Eng.)  273,  where  a  bond 
executed  for  repairs  done  upon  a  ship  which 
started  for  England  from  a  port  in  the 
south  of  Sp«un,  and  was  forced  to  put  into 
Corunna,  was  held  to  be  enforceable  on  the 
ground  that,  owLog  to  the  distracted  state 
nf  the  country  (the  Peninsular  War  was 
then  raging),  the  master  had  no  oppor- 
tunity of  applying  to  the  owners  for  in- 
Btruetions. 

lln  Tryon  v.  Clinch  [1917)  32  CaL  App, 
50,  162  Pac.  428,  one  of  the  abutting  own- 
irs  of  land  on  a  city  street,  when  he  was 
about  to  begin  a  journey  to  a  distant 
state,  said  to  the  other  owners,  "I  will  leave 
it  (the  improvement  of  the  stred)  to  you 
boys."  Held,  that  thene  words  oould  not 
be  construed  as  an  authorization  to  those 
co-owners  to  have  the  improvement  made 
entirely  at  the  speaker's  expense. 

In  Cosgins  v.  Eigbie  (1901)  83  Mian.  83, 
85  N.  W.  930,  where  one  of  two  owners  of 
n  stack  of  wheat  authorized  the  other  to 
make  arrangements  for  threshing  it,  and 
to  have  the  work  done  by  a  particular  per- 
ean,  it  was  held  that,  under  the  facts  in 
c^'idence,  the  agency  thus  constituted  was 
general,  and  consequently  that  a  person 
other  than  the  one  designated  was  entitled, 
after  the  work  had  been  performed  by  him 
in  pursuance  of  a  contract  made  with  the 
Agent,  to  recover  the  proportional  amount 
of    compensation    due    from    each   of    the 
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S  IS.   Busftand  as  agent  of  wife. 

In  an  action  brought  to  recover  for 

iervices  performed  with  respect  to  the 


separate  property  of  a  married  woman, 
in  purBuanee  of  a  contract  made  with 
her  husband,  the  relationship  between 
them  is  not  Bnfficient  of  itself  to  justify 
the  inference  that  he  had  authority  to 
enter  into  the  contract  on  her  behalf.* 


1  Cazenove  v.  Cutler  (1842)  4  Met, 
(Maas.)  248,  The  general  principle  with 
reference  to  which  thia  decision  wae  ren- 
dered was  thus  atated;  "If  the  mortgagee 
in  pos^eBHlon  and  the  mortgagor  or  his  as- 
signee, having  the  immediate  ri^ht  to  re- 
deem, consent  and  agree  to  any  particular 
measurea  in  this  respect,  and  the  expenses 
attending  them,  such  lonsent  being  given 
with  a  Itnow ledge,  or  the  means  of  knowl- 
edge, of  the  factH  and  circumstances,  the 
cspenses  thus  incurred  must  be  reimhurBed 
by  the  mortgagor  or  hia  assignee  holding 
the  equity,  on  redemption.  Such  expense 
must  be  considered,  in  point  of  law,  a  rea- 
sonable and  necciiaary  expense." 

IRauer'a  Law  &  Collection  Co.  v.  Berthi- 
aume  11B13}  21  CaL  App.  670,  132  Pac. 
G»e,  f)33  (rule  affirmed  in  a  case  where  the 
evidence,  not  stated  in  detail,  was  held  to 
justify  the  inference  that  defendant's  hus- 
band had  acted  as  her  agent  in  employing 
plain tiir  aa  an  architect  to  draw  plana  tor 
a  building  on  her  land);  Dusaoutas  v. 
Thomas  (1906)  6  Penn.  (Del.)  I,  66  Atl. 
690  (legal  servlcas;  rule  laid  down  in  charge 
to  jurvl ;  Cornelia  Planing  Mill  Co.  v.  Wil- 
coi  11907)  129  Ga.  522,  58  S.  E.  223  (non- 
suit properly  granted) ;  Johnson  v.  Parker 
(1868)  27  M.  J.  L.  239  (land  of  wife  not 
liable  for  work  done  and  materials  fur- 
niflhed  under  contract  made  with  husband 
for  erection  of  building  thereon) ;  Valen- 
tine V.  Applebce  (1895)  87  Hun,  1,  33  M.  Y. 
IHupp.  762  (action  held  to  have  been  prop- 
erly dismissed,  for  the  reason  that  the  com- 
plaint did  not  contain  any  averment  that 
the  wife  had  authorized  the  husland  to 
make  the  building  contract  in  <|uesti(jn,  and 
that.  BO  far  as  its  nllepations  showed,  the 
contract  was  that  of  the  husband  alone); 
Sciolaro  v.  Asch  (1910)  137  App.  Div.  6B7, 
946,  122  N.  T.  «upp.  518.  1151  (agreement 
by  husband  with  wife'a  attorney  regarding 
the  amount  of  his  fees  not  binding  on  her) ; 
Hewey  v.  Andrews  (1B16)  82  Or,  452,  159 
Pac.  1149,  10]  Pac.  108  (wife  not  liable  on 
contract,  signed  by  hiiaband,  to  pay  fees  of 
broker  for  procuring  purchaser  for  her 
land);  Cushman  t.  MaBterson  (1901)  — 
Tex.  Civ,  App.  — ,  64  S.  W.  1031  (action 
for  legal  services  in  respect  of  the  wife's 
separate  eetate,  not  maintainable) , 

"In  the  absence  of  evidence  ot  any  pe- 
culiar circumstances,  no  conchisive  pre- 
sumption arises,  from  proof  of  the  relation 
of  husband  and  wife,  that  a  hue))and  may 
not  present  his  wife  with  a  new  bathtub, 
or  that  he  may  not  have  it  put  in  tile  houae 
for  his  own  use  and  benefit,  although  the 
wife  may  own  the  real  estate."  Porter  v, 
Terrell  (1907)  2  Ga.  App.  260,  58  S.  E.  493. 

The  rule  in   the   text   b  also   taken   for 
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granted   in   all   the   cases   cited   in   the  fol- 
lowing notes. 

In  lIcLaren  v.  Hall  (1868)  26  Iowa,  299, 
an  instruction  was  held  to  have  been  im- 
properly given  with  regard  to  the  hus- 
band's  agency,  where  the  only  evidence 
which  bore  upon  that  point  was  the  state- 
ment of  the  plaintilf  that,  when  he  made 
the  agreement  with  the  husband  to  dn 
)me  work  on  the  house,  the  husband  paid 
e  had  bought  it  for  his  wife,  and  that  they 
anted  some  alterations  made.  "The  Jury 
'ou1d  not  be  authorized  to  find  from  thia 
evidence  that  the  husband  was  acting  or 
professing  to  act  as  the  agent  of  his  wife." 
For  cases  in  which  a  similar  rule  has 
been  atlirmed  with  raferent'e  to  claims 
founded  ou  the  supply  of  materials,  aeu 
Blonnt  V.  Dugger  (19(»2)  115  Ga.  109,  41 
S,  E.  270;  Snyder  v.  Sloane  (1901)  65  App. 
Div.  643,  72  W.  Y.  Supp.  981. 

The  following  statement,  made  with  reF- 
erence  to  a  claim  for  the  price  of  materials, 
is  doubtless  applicable,  mutatis  mutandis, 
in  cases  involving  contract*  for  work  and 
labor:  "The  agency  must  be  construed  as 
being  limited  by  the  provisions  of  the  con- 
tract, whii'li  restricted  the  total  cost  of  the 
house  in  question  to  $3,300.  The  plamtiff 
did  not  show  that  this  contract  price  of  the 
houae  had  not  been  paid  in  full;  and  if  it 
was  paid,  the  defendant  cannot  be  held 
liable  for  the  purchase  price  of  the  articles 
which  it  may  have  been  ueoessary  for  the 
contractor  to  use  in  order  to  complete  the 
house  according  to  the  contract,  unless 
the  defendant,  aa  owner  of  the  house,  either 
expressly  assented  to  modiHcations  of  the 
contract  which  imposed  upon  her  liability 
for  a  larger  amount,  or  expressly  author- 
ized her  agent  so  to  do.  Authority  to  an 
agent  to  execute  in  belialf  of  the  principal 
a  definite  specified  contract  does  not.  wilh- 
out  more,  imply  or  include  authority  in  the 
agent  to  enter  into  independent  contracts, 
even  though  the  aubject-matter  of  the  lat- 
ter contract  be  related  to  or  the  same  as 
that  of  tlie  contract  in  the  execution  of 
which  the  agent  was  empowered  to  act  for 
his  principal"  Crawley  v.  Watt-Hohnea 
Hardware  Co.  {1913}  12  Ga.  App.  367,  77 
S.  E.   106   (syllabiu  of  court). 

The  effect  of  $  17S0  of  the  Mississippi 
Code  1871  is  that  orders  for  eupnliee  to 
the  wife's  plantation,  if  filled,  bind  har 
separate  property,  whether  bought  by  her- 
self or  her  huBbaJid.  with  or  without  her 
consent,  the  husband  being  for  tlutt  pur- 
pose tlie  agent  of  the  wife  in  invitum. 
Bank  of  America  v.  Banks  (1879)  101  U.  S. 
240.  26  L.  ed.  850,  citing  Cook  v.  Ligon 
(1876)   64  MUa.  3SS. 

Under  the  Quebec  doctrine,  there  would 
seem   to   be   a   presumed   agency    (mandat 
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SI 


1  aneh  an  nction,  thsrefore, 
the  elaimaut  miiat  furnish  some  affirma- 
tive testimony  from  which  the  hnabaod'e 
•uthority  may  warrantably  be  inferred.' 

Whether  stronger  evidence  is  needed 
to  establiab  the  fact  of  his  agency  than 
in  eases  where  the  existence  of  that  re- 
lationsliip  between  two  independent  par- 
ties is  iti  controversy  is  a  qneation  with 
r^ard  to  which  the  anthorities  are  con- 
fticting.' 

The  coat  met  ie,  of  course,  binding 
upon  the  wife  whenever  the  husband  is 
shown  to  have  beea  invested  with  the 
powers  of  a  general  agent  in  regard  to 
the  management  of  her  property,* 


In  earns  wiiere  the  claim  is  based  upon 
the  performance  of  work  and  labor  in 
the  construction  or  repair  of  buildings, 
or  in  the  making  of  other  improvements 
upon  the  wife's  property,  such  elements 
as  the  following  are  competent  for  the 
purpose  of  establishing  the  right  to 
recover: 

The  fact  that  the  wife  participated  in 
the  negotiations  which  preceded  the 
making  of  the  contract  under  which  the 
work  in  question  was  performed.* 

The  fact  that  the  husband  "had  the    , 
management  of  the  wife's  property,  and 


tacite]  of  the  husband  in  reF^prit  of  mate- 
riala  purcbafled  for  tho  construction  of  a 
bouse  belonging  to  her.  See  GrsuKer  v.  bi- 
rotte  (IBll)  lUp.  Jud.  Quebec,  40  S.  C.  247. 

*ln  Guenther  v.  MnfTett  (1908;  Sup.  Ct.f 
77  H.  J.  L.  206,  71  All.  153,  where  a  writ- 
ten contract  for  the  erertian  of  a  houee  on 
the  wife's  property  contained  a  provieion 
that  no  alterations  in  the  plan  snould  be 
made  or  extra  work  performed  without  a 
written  order  from  her,  a  claim  against  her 
for  extra  work  performed  at  the  husband's 
request  wag  diaallowed  on  the  ground  that 
there  was  notliing  in  the  evidence  to  show 
that  she  had  any  knowledge  of  thia  work, 
or  had  waived  the  provision  in  the  contract 
relating  to  extra  work,  or  had  authorized 
her  huttband  to  waive  it  for  her. 

In  Western  Carolina  Kealty  Co.  v.  Bum- 
bough  (1916)  172  ir.  C.  741,  00  S.  E.  931, 
where  the  action  was  brought  for  the  re- 
covery of  commisBionn  alleged  to  be  due  to 
two  of  the  plaintilfH,  in  rexpeet  of  procur- 
ing a  tenant  for  the  defendant's  property, 
the  evidence  (only  partially  stated  in  the 
report)  wai  held  to  be  sufficient  to  require 
the  submission  to  the  jury  of  the  questions 
whether  the  defcniIunt'H  husband  was  her 
agent  with  resard  to  the  leasing  of  her 
property,  and  whether,  as  such  agent,  he 
was  impliedly  author! icd  to  employ  the 
plaintiffs  to  assist  him.  , 

See  also  the  cases  cited  passim  in  the 
preceding  and  following  notes. 

•  "The  evidence  must  be  cogent  and 
strong,  and  more  satisfactory  than  would 
be  required  between  persons  oo|.|ipying  dif- 
ferent relntions."  Ejstra  v,  Capcllo  (1876) 
(il  Mo.  578.  Compare  the  similar  doctrine 
which  has  been  laid  down  with  regard  to 
ratilioation  by  a  wife.     E  52,  note  6,  infra. 

That  le9s  evidence  la  ncedud  was  laid 
down  in  Bauer's  Law  &  Collcttion  Co.  v, 
Berthiaume  (1913)  21  CaL  App.  670,  132 
Pac.  5!)8,  833  (no  authorities  cited). 

*  In  Owen  v.  Cawlej  (1S67)  30  K.  Y.  600, 
attorneys  emp^loyod  by  a  man  who  bad  the 
entire  management  of  his  wife's  separate 
ei^tatc,  were  held  to  be  entitled  to  an 
equitable  lien  thereon. 

In  Cannon  v.  Bannon  (1912)  151  App.  Div. 
093,  136  W.  Y.  Supp.  139,  the  dismisaal  of 
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complaint  in  an  action  brought  for 
brokers'  commissions  alleged  to  be  due  fot 
procuring  a  purchaser  of  the  defendant's 
real  property  was  held  to  be  erronaoua,  in 
view  of  her  testimony  to  the  following 
effect:  "My  affairs  were  absolutely  in  Mr. 
Bannon's  hands.  Q.  And  he  acted  for  yoiif 
A.  Entirely  and  absolutely.  .  .  .  Q.  What 
did  yon  say  to  himT  A.  The  authority 
that  all  wives  should  give  their  husbands. 
The  authority  that  I  think  a  wife  should 
give  a  husband  to  take  those  matters  in 
hand.  I  said  oothing  at  all;  it  was  in  hia 
hands;  It  was  his  business  absolutely.  I 
was  the  owner  of  that  property.  He  han- 
dled it  for  me  absolutely;  it  was  bought 
with  my  money,  and  handled  by  Mr.  Baa- 
non  absolntely.  He  did  everything  that 
wa«  necesMiry." 

When  a  husband  has  the  general  manage- 
ment of  his  wife's  property,  and,  with  her 
knowledpe.  orders  lumber  which  i«  used  in 
the  erection  or  repair  of  buildings  upon  her 
land,  a  jury  will  be  justified  in  flnding  that 
the  husband  acted  as  ber  agent.  Roberts 
V.  Hartford  (1894)  86  He.  400,  26  AtL 
1099. 

In  Ainsley  v.  Mead  (1870)  3  Laaa. 
(N.  Y.)  116.  it  was  held  that  neither  a  gen- 
eral agency  fer  the  wife,  nor  an  B(>ency  to 
make  a  contract  for  the  erection  of  a  build- 
ing on  ber  land,  couid  be  inferred  from  evi- 
dence which  merely  showed  that  both  the 
contract  with  the  party  from  whom  the 
land  was  purchased,  and  the  contract  with 
the  party  to  whom  it  was  aold  after  the 
plaintiff's  claim  accrued,  were  made  with 
the  husband. 

•  KUiott  V.  Bodine  (1897;  Err.  A  App.) 
59  N.  J.  L.  567,  36  Atl.  1038.  One  of  the 
items  of  testimony  to  which  the  court  ad- 
verted as  being  indicative  of  the  wife's 
liability  for  work  performed  by  Bodine  in 
building  a  barn  was  that,  when  she  was 
informed,  at  the  close  of  the  negotiations 
between  him  and  her  husband,  that  the 
work  could  not  be  commenced  for  about 
weeks,  she  replied:     "Well,  go  m  aa 
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gave  all  neoesaary  directions  i«:ar<ling 
the  same."* 

The  fact  that  the  wife  undertook  to 
control  to  aome  extent  the  actual  per- 
foi-mftnce  of  the  work.' 

The  fact  that  the  wife  knew  that  the 
house  in  question  was  being  built  under 
the  husband's  management,  and  occu- 
pied it  after  it  had  been  completed.* 

The  fact  that  the  husband  had  pre- 
viously transacted  similar  business  with 
her  approval  and  under  circumstances 
showing-  that  she  reci^nized  her  respon- 
sibility in  respect  of  the  Berricee  per- 
formed.' 

The  fact  that  the  husband  had  been 
his  wife's  agent  in  respect  of  the  pur- 
chase   and    subsequent    management    of 


the  land  upon  which  tlie  construction 
work  to  which  the  claim  has  reference 
was  performed.'* 

The  fact  that  the  wife,  when  she  gave 
direction  as  to  the  manner  in  wbich  a 
certain  piece  of  work  was  to  be  done, 
told  the  claimant  that  the  woi^  was 
hers,  and  that  she  expected  to  pa;  for 
it." 

The  fact  that  the  wife  took  no  meas- 
ures to  show  that,  although  she  was 
receiving  the  benefit  of  certain  materials 
which,  to  her  knowledge,  were  being  fur- 
nished for  the  work,  she  was  not  to  be 
liable  for  the  cost  of  them.^' 

The  wife's  situation  and  the  condition 
of  her  health  at  the  time  when  the  work 
was  performed." 


« Arnold  T.  Spurr  (18S1)  130  Mass.  347, 
The  i-ourt  said:  "It  is  not  to  be  assumed 
that  it  was  as  an  agent  of  the  defendant 
that  he  had  the  man^ement,  nor  are  the 
acts  wliith  he  did  in  Buch  maDagement,  nor 
the  directions  and  orders,  to  be  presumed 
to  be  of  such  a  character  as  to  prove 
agency." 

1A  portion  of  the  evidence  which,  in  El- 
liott v.  Bodine  (N.  J.)  supra,  was  held  to 
indicate  liability  on  the  part  of  the  wife, 
was  thus  stated  by  the  court:  "About  two 
days  before  the  work  was  begun,  it  is  ad- 
mitted by  the  plaintifT  in  error  that  she 
went  in  a  carriage  to  the  shop  of  Bodlne 
and  af^ain  requested  that  the  work  should 
be  commenced  as  soon  as  poeaible.  It  fur- 
thermore appears  by  the  evidence  that  she 
was  present  frequently  while  the  work  was 
goin^  un,  and  also  gave  some  directions 
conccminff  it,  and  repeatedly  urged  that 
the  biiililmg  should  be  completed  by  a  cer- 
tain date  w  readiness  tor  a  party  to  be 
given." 

In  Whipple  v.  Webb  11904)  44  Misc.  332, 
89  N.  T.  Supp.  900,  affirmed  m  (I90S)  101 
App.  Div.  012,  92  N.  Y.  Supp.  1J50,  the 
right  of  a  plumber  to  recover  against  a 
married  woman  for  work  done  and  mate- 
rials furnished  in  a  house  which  was  being 
built  under  a  contract  with  her  husband 
was  held  to  be  inferable  from  evidence 
which  showed  that  the  house  was  being 
built  for  tale,  not  for  residence]  that  the 
defendant  knew  the  work  was  going  on; 
and  that  she  was  around  the  house  while 
the  plumbing  was  being  put  in,  and  gave 
some  directions  as  to  alterations  in  it. 

In  Porter  v,  Terrell  (18071  3  Ga.  App. 
269,  Sfi  S.  E.  493,  evidence  that  the  wife 
was  present  for  a  part  of  the  time  while 
work  on  her  house  was  being  done  at  the 
instance  of  her  husband,  and  made  a  sug- 
gestion as  to  putting  in  a  certain  ivrbIi 
basin,  coupled,  however,  with  the  injunction 
(hat  the  claimant  should  see  her  husband 
about  the  matter  first,  was  held  to  be  in- 
sufficient to  show  that  she  was  an  undis- 
closed principal,  and  the  husband  merely 
her  agent. 
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i  Arnold  v.  Spurr  (1881)  130  Hau.  347 
(action   for  price  of  materials). 

SLun;^  V,  Abbott  (1915)  114  He.  177, 
Atl.  042. 

10  Elliott  V.  Bodine  (1898;  Err.  &  App.) 
59  H.  J.  L.  567,  36  Atl.  1038. 

HThe  normal  significance  of  this  fact 
was  recognized  in  Ainaley  v.  Mead  (1870) 
3  Lana.  (N.  Y.)  116;  but  its  effect  was  held 
to  be  overcame  by  the  testimony  of  the  hus- 
band and  wife  that  the  contract  was  made 
by  the  former  for  himself,  and  on  hja  o«n 
responsibility;  and  by  the  testimony  of  the 
plamtifl,  that  he  did  not  know,  when  the 
contract  for  doing  the  work  was  made,  that 
the  wife  owned  or  had  any  interest  in  the^ 
farm;  and  that,  instead  of  treating  her  as 
principal,  he  settled  with  the  husband,  and 
took  his  individual  note  in  payment  of  the 
balance  due  for  his  services. 

■■Arnold  V.  Spurr   (18S1)   130  Ubm.  347. 

H  In  Lunge  v.  Abbott  (Me.)  supra,  a 
verdict  in  favor  of  the  plaintiff  in  an  action 
to  recover  $55.70  for  materials  and  labor 
tllmished  in  putting  a  heating  furnace  into 
the  defendant's  house,  under  a  ccmtract 
therefor  made  by  her  husband,  to  whom  the 
plaintiff  gave  credit,  supposing  him  to  be 
the  owner  of  the  property,  waa  held  to  be 
warranted  by  evidence  showing  that  the 
husband  had  charge  "outdoors*'  of  the  farm 
on  which  the  house  was  situated;  that,  ac- 
cording to  the  testimony  of  certain  carpen- 
ters who  made  various  alterations  in  tlie 
house,  they  were  employed  by  the  husband, 
who  seemed  to  be  in  charge  of  the  work 
and  gave  them  instructions;  that  the  wife 
waa  there  while  this  work  was  going  on; 
that  subsequently  the  house  was  further 
improved;  that  the  husband  hired  the 
workmen  for  this  work  and  the  wife  paid 
them  with  her  checks,  some  of  which  the 
husband  made  out  for  her  to  sign;  that 
before  she  went  to  the  hospital  one  Hall 
was  employed  by  the  Inisband  to  make 
aome  repairs  and  alterations  inside  the 
house;  that  subsequently  he  was  employed 
by  the  husband  to  do  work  on  the  outside 
of  the  buildings,  and  the  wife  was  there 
and  gave  him   some  dlrectlonH  aa  to  the 
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Whether  Uie  declaTttions  of  the  hna- 
band  are-  oompetent  endence  im  the 
purpose  of  establishiog  his  agency  is  a 
qoestion  determiDable  with  reference  to 
the  general  rales  of  the  law  of  agency 
in  that  regard," 

Where  the  evidence  ia  sueh  as  to  joa- 
tify  the  eonduMon  that  the  husband 
acted  as  the  agent  of  his  wife  iii  em- 
ploying a  contractor  to  erect  a  building, 
and  it  also  appears  that  it  was  the  cus- 
tom of  builders  so  employed  to  leave 
orders  for  materials  with  materialmen, 
to  be  charged  to  the  account  of  the  em- 
ployer, the  wife  is  liable  foe  the  cost  of 
the  materials  furnished  to  the  con- 
tractor.^*    The    same    doctrine    would 


doabtlesa  be  applicable,  in  a  similar 
state  of  the  evidence,  to  case  involving 
the  claim  of  a  subcontractor  fojr  work 
aiid  labor. 

The  cases  so  &r  discussed  are  distin- 
guishable, so  far  as  regards  the  actual 
theory  upon  which  recovery  was  sought, 
from  thoae  in  which  the  specific  issue 
raised  Toy  the  plaintiffs  allegation  ia 
whether  the  contract  of  employment  was 
made  with  the  husband  or  with  the  wife 
as  principal.  But  it  is  obvious  that  the 
evidential  elements  appropriate  for  the 
determination  of  the  latter  issue  will 
frequently,  perhaps  usually,  be  similar 
to  those  which  are  deemed  to  be  relevant 
with  respect  to  the  former." 


work,  but  hii  "general  iMtruetious"  were 
given  by  Um  husband.  The  court  aaid: 
"It  is  true  that  the  wife  was  not  at  home 
when  the  furnace  was  put  in,  but  ehe  teetl- 
fied  that  there  was  no  heat  in  the  bouse 
when  abe  went  away,  the  chinnay  having 
been  taken  down.  Apparently  repaiiB  on 
the  house  had  then  been  conunenced.  Is  it 
■n  unreasonable  ioference  from  the  circum- 
i^taucea,  that  her  husband,  in  her  absence 
in  the  hospital,  was  her  general  agent  to 
carry  on  the  work  of  repairing  the  houae, 
rebuilding  the  chimney,  and  putting  in 
same  heating  appliauceT  When  be  made 
the  arrangements  for  the  furnace  to  be  put 
In  he  told  the  plaintiff  that  his  wife  was  in 
the  hospital,  tliat  he  must  have  beat  in  the 
house  before  she  could  coma  home,  and  that 
■he  was  coming  very  soon." 

Mln  Shealer  v.  Patton  (1906)  114  App. 
Div.  816,  100  a.  T.  Snpp.  286,  where  the 
defendant  was  held  not  to  be  liable  for  the 
bahuwM  due  for  certain  plumbing  work 
done,  under  a  contract  made  with  her  hus- 
band in  a  bouse  of  wUch  she  was  a  tenant 
at  a  monthly  rental,  the  court  argued  thus; 
"Agency  cannot  be  establisbed  by  the  mere 
declarations  of  the  alleged  agent;  and  proof 
that  the  alleged  principal  was  present  when 
the  work  was  being  done,  where  it  appears 
without  contradiction  that  she  was  not  the 
owner  of  the  property  in  proceas  of  repair, 
will  not  change  the  well-settled  rule  in  this 
respect.  .  .  ,  The  record  In  this  action 
contains  no  evidence  that  any  declaration 
of  her  husband  was  made  in  her  presenca 
or  brought  to  her  knowledge;  that  she  made 
any  payments  for  the  work,  or  that  it  was 
her  money  that  was  used  for  that  purpose 
by  her  husband,  or  that  she  ever  told  the 
defendant  that  she  owned  the  property,  or 
that  her  husband  was  her  agent;  and  she 
testified  that  he  was  never  her  agent  in 
any  business  dealings  she  ever  had.  While 
the  evidence  is  sufficient  to  warrant  a  re- 
covery against  ber  for  the  value  of  ertras 
ordered  pereonally  by  her,  iu  favor  of  a 
plaintiff  entitled  to  enforce  her  liability  as 
an  undisclosed  principal,  it  lacks  the  neccs- 
wry  elements  to  sustain  the  judgment  re- 
rorered  against  her  in  this  action." 


»  Stliott  V.  Bodine  (1876)  59  V.  J.  L.  6BT, 
36  Atl.  1038.  The  court  said:  "An  agent, 
in  carrying  out  the  object  of  his  appoint- 
ment, may  follow  the  well-known  and  gen- 
eral customs  of  bis  employmenL  .  .  . 
The  procurement  of  materials  was  a  neces- 
sary part  of  the  work  and  duty  cast  upon 
Bodine  m  his  employment  by  Ellbtt_  to 
build  the  barn,  and  his  ordering  materials 
from  Eolfe  was  not  the  exercise  of  a  dele- 
gated agency,  hut  a  part  of  the  duty  which 
he  undertook  when  he  was  employed  to 
build  the  bam  by  Elliott." 

IS  In  Fowler  v.  Seaman  (18SS)  40  N.  T. 
592,  where  the  plaintiff  sought  to  recover 
for  extra  work  done  upon  a  building  by  di- 
rection of  the  husband,  the  finding  that  ha 
directed  the  work  as  his  wife's  agent  and 
on  her  behalf,  and  not  on  bis  own  account, 
was  held  to  be  justified  by  evidence  which 
showed  that  the  defendant  was  owner,  in 
her  own  right,  of  a  leasehold  interest,  for  a 
term  of  years,  of  a  lot;  that  her  husband 
made  a  contract,  in  his  own  name,  with  the 
plaintiff's  assignor,  for  the  erection  of  a 
building  thereon,  for  the  sum  of  tl7,400; 
that  the  contract  price  was  paid  principally 
from  means  procured  by  the  defendant  from 
and  by  encumbrances  placed  by  her  upon 
ber  separate  estate;  that  before  the  com- 
pletion of  the  building,  the  defendant  leased 
the  premises  for  a  term  of  aeven  years,  and 
in  the  lease  covenanted  to  erect  and  com- 
plete a  building  thereon  in  precise  accord- 
anoe  with  that  speciS.ed  in  the  contract. 

In  Cutter  v.  Morris  <18B9)  UB  H.  T.  316, 
26  N.  Y.  8.  K.  608,  22  N.  E.  4S1,  where  a 
nonsuit  was  declared  to  be  erroneous,  for 
the  reason  that  the  plaintiff's  evidence 
would,  if  believed  and  mterpreted  accord- 
ing to  his  theory,  have  justified  a  verdict 
in  his  favor,  the  admitted  facts  were  that 
the  plaintilT  rendered  services  of  the  nature 
described  in  the  complaint  for  someone; 
that  they  were  rendered  in  erecting  an 
addition  to  a  dwelling-house  owned  and  oc- 
cupied by  the  defendant;  that  she  knew 
that  this  improvement  was  to  be  made 
upon  her  property   through   the  agency  of 
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As  to  the  circumstances  under  which  | 
the  wife's  property  becomes  subject  t 


his  Buperviaion.  The  court  obaerved: 
tlie  Bervices  in  question  were  rendered  for 
the  benefit  of  tne  separate  estate  of  the 
defendBiit,  and  she  knew  it  at  the  time, 
the  natural  presumption  Ib  that  they 
rendered  at  her  requeat.  The  conver! 
between  the  parties,  which  is  claimed 

Suivocal,  should  be  interpreted  in  the  Uglit 
this  presumption.  When,  therefore,  the 
plaintiff  commenced  a  convprnation  with 
the  defendant  by  saying:  'Mr.  Morris  tells 
me  that  you  are  about  to  erect  an  addition 
to  your  house,"  there  can  be  little  doubt 
to  what  Hhe  understood  him  to  mean.  ^ 
if  he  was  mistake'n  in  addressing  her  as  the 
principal,  she  made  no  effort  at  any  time 
to  correct  his  impression." 

In  Maekey  t.  Webb  (1686;  Sup.  Gen.  T.) 
2  Silv.  Sup.  Ct.  421,  25  H.  T.  S.  R.  308,  6 
N.  Y.  Snpp.  795,  a  verdict  against  the  wife 
for  the  amount  due  to  persons  who  had,  at 
her  husband's  request,  performed  work  and 
furnished  materials  for  making  improve- 
ments on  her  separate  '  '  " 
to  be  warranted  by  evi 
present  when  the  work 
materials  were  fumishe 

jection;  that  on  .    

them  about  placing  stone  upon  her  garden; 
and  that  she  and  her  husband  consulted  to- 
gether about  the  work  and  plan  of  the  im- 
provements to  her  house.  The  authority 
mainly  relied  upon  was  Fairbanks  v.  Moth- 
ersell  (1871)  60  Barb.  (».  Y.)  406,  whpre 
the  right  of  a  laborer  employed  by  the  de- 
fendant's husband  in  the  capacity  of  a  xer- 
vant  to  perform  work  on  her  separate 
estate  was  affirmed  on  grounds  thus  stated; 


■perty,  was  held 
ce  that  she  was 

fcrformed  and 
made  no  ob- 
she  cautioned 


for  his  wife  on  her  separate  property,  with- 
out any  express  agreement  whether  he 
should  be  paid  by  the  husband  or  wife. 
The  defendant  knew  the  plaintiff  was  at 
work  there,  and  naw  the  kind  of  work  he 
was  doing,  and  the  law  will  imply  a 
promise  on  her  part  to  pay  for  the  services 
if  it  was,  in  fact,  her  work."  This  decision 
was  approved  in  Perkins  ».  Perkins  (1872) 
7  Lans.  (K,  Y.J  27,  82  Barb.  639. 

In  Bannen  v.  McCahill  (1890;  Sup.  Gen. 
T.)  30  K.  y.  8.  R.  308,  8  N,  Y.  Supp.  916, 
the  contention  that  a  wife  was  liable  on 
a  sealed  contratt  signed  by  her  husiiand 
was  rejected,  where  the  evidence  showed 
that  all  the  money  due  under  the  contract 
was  paid  by  him;  that  he  had  entire  con- 
trol of  the  work  in  question;  and  that  the 
defendant  did  nothing  in  respect  thereto 
except  to  file  the  application  with  the 
building  department. 

In  Friedman  v.  D-Amico  (IBIO;  Sup. 
App.  T.)  123  N.  Y.  Supp.  063,  a  verdict 
agaiDBt  a  married  woman  for  the  cost  of 
painting  and  paper  hanging  in  her  house 
was  reverted  on  grounds  thus  stated  in  the 
very  brief  opinion:  "She  showed  that  she 
had  a  real  eatate  agent  who  always  at- 
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tended  to  this  business  for  her.  Plaiutilfa 
admit  that  the  husband  gave  the  order, 
that  they  thought  that  he  was  the  owner, 
and  that  they  sent  him  the  bill." 

In  Newcomb  t.  Andrews  (187B)  41  Mich. 
518,  2  N.  W.  672,  the  grounds  upon  which 
an  action  for  servicea  rendered  an  altering 
the  defendant's  bouse  was  held  not  to  be 
maintainable  were  thus  stated:  "There  is 
no  testimony  whatever  that  plaintiff  ever 
looked  to  defendant  or  supposed  he  was 
dealing  with  her,  or  that  she  supposed  she 
was  dealing  with  him.  The  general  direc- 
tion and  oversight  which  she  exercised  did 
not  differ  in  any  respect  as  to  the  extra 
Work  from  that  relating  to  the  etmtravt. 
It  was  the  same  from  first  to  last,  in  mak-, 
ing  the  plans  and  seeing  to  their  oomple- 
tioa  by  the  workmen.  The  ovsrsight  was 
precisely  what  might  be  expected  of  any 
wife  in  the  house  of  her  husband;  and  the 
fact  that  it  was  her  own  house  does  not 
make  any  difference  if  the  work  was  not 
done  on   her  aecoimt  and  by  her  procure* 


'   whom  he 


tractor.  After  the  whole  work  was  done, 
the  extras  as  well  as  contract  work  were 
charged  to  him,  and  payments  were  mode 
by  him.  There  is  no  proof  that  he  was  act- 
ing as  his  wife's  agent.  No  bill  was  ever 
presented  to  her,  and  no  payment  was  ever 
asked  of  her.  It  is  the  not  uncommon  case 
husband  making  improvements  at  his 
own  expense  for  the  benefit  of  bis  wife." 
One  of  the  cases  relied  upon  was  Emery  y. 
Lord  (1873)  26  Hich.  431,  where,  hi  an  ac- 
tion on  a  note  given  by  a  wife  to  secure  a 
debt  of  her  husband  for  materials  which 
:  to  improve  her  separate  eatate,  the 
law  was  thus  laid  down  with  reference  to 
a  new  trial:  "If  the  materials  furnished 
by  the  plaintiff  were  thus  used  in  improv- 
ing her  property,  without  her  having  paid 
or  become  bound  to  pay  to  the  husband  or 
anyone  else  for  them,  or  if  the  husluind,  as 
between  him  and  his  wife,  was  acting  only 
as  her  agent.^then,  whether  the  note  was 
given  in  extinguishment,  or  only  as  se- 
curity for  the  indebtedness,  and  though  the 
credit  might  originally  have  been  given  to 
the  husband,  there  was  a  good  and  valuable 
consideration  for  the  note,  and  she  would 
be  bound." 

Compare  also  Wagner  v.  JefTeraon  (1B76) 
'  U.  C.  Q.  B.  551,  where  it  was  held  that 
>  action  could  be  maintained  for  the  prica 
of  materials  used  In  a  house  which  the  de- 
fendant was  building  on  her  own  property, 
where  the  evidpnce  showed  that  the  hus- 
band alone  contracted  with  the  plaintiff, 
and  that  the  plaintiff  sold  the  goods  in 
question  upon  the  husband's  credit,  and 
without  any  knowledge  that  he  was  getthig 
them  for  the  wife,  or  for  her  private 
property. 
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tared  into  Trith  her  huBband,  eee  iiot« 
to  Mill^an  v.  Aleiander,  A.  L.  R. . 

I  19.    Wife  as  aptmt  mf  Ikwsband. 

The  cases  which  illustrate  the  liability 
of  a  hosband  for  service  performed  at 
the  request  of  his  wife  are  divisible  into 
the  following  elaasea: 

(1)  C&ses  in  which  the  wife  was  co- 
habiting with  her  husband  at  the  time 
Then  the  plaintiff  was  employed  by  her, 
and  the  serrieeB  rendered  were  alleged 
to  be  of  such  a  character  as  to  bring 


them  within  the  category  of  necessities. 

The  general  rule  which  defines  the  na- 
ture and  eitent  of  the  husband's  lia- 
bility under  these  circumstances  is  as 
follows;  "The  simple  eircuaistanee  that 
husband  and  wife  are  living  together  has 
been  generally  held  sufficient,  when 
nothing  to  the  contrary  intervenes,  to 
raise  a  preaum^ption  that  the  wife  is 
rightfully  making  such  purchases  of 
necessaries  as  she  may  deem  proper."' 
Nnmnona  deoiaiona  which  exemplify  the 
operation  of  this  rale  with  regard  to 
various  descriptions  of  services  are  col- 
lected in  the  footnote.' 


iScboaler.  Huab.  ft  W.  I  106;  Schouler, 
DoDi.  Kel.  S  AS.  Comp^e  aho  UaoQueeo, 
Hnsb.  A  W.  pp.  95-108. 

(a)  Work  and  labor  with  respect  to  bouses. 
■In  WenserBtrom  v.  Kelly   (1804;   N.  Y. 

C.  P.)  7  Misc.  173,  27  M.  Y.  Supp.  326,  ths 
liability  of  the  husbaad  for  repairs  which 
liiB  wife  bad  authorised  the  plaiatiff  to 
make  in  tbeir  house  was  affirmed  on  gn>Qii(iLi 
thoB  stated:  "The  eierdse  of  this  implinl 
luthority  tui  the  part  of  the  defendant's 
wife  IB  inferable,  as  before  stated,  from 
tbe  facts  that  she  knew  that  some  of  the 
tepaira  were  being  made,  and  approved 
thereof;  and  that  the  remainder  of  the  re- 
pairs wcra  made  upon  and  witbin  pramiaea 
at  the  time  actually  oceniued  by  her  and 
her  husband  for  the  purpose  a  of  their  com- 
mon household,  and  which,  as  such,  were 
■nbjeet  to  her  control  and  that  of  hw  hus- 
hand."  It  may  be  remarked  that,  upon  the 
facta,  this  ease  seems  to  be  scarcely  con- 
tistcot  with  the  decision  of  the  appellate 
term  in  Proctor  v.  Woodrnff  (1909)  110 
N.  Y.  Supp.  238.  But  the  rationale  of  that 
decision  is  different.     Sea  note   IS,  infra. 

In  -Tetley  v.  Hill  (1884)  1  Cab.  &  Bl. 
(Eng.)  230,  the  Jury  were  directed  by  Pol- 
lock, C.  B.,  that  the  husband,  by  adberiDg 
to  th«  wife's  orders  as  to  the  furnishing  of 
work  and  material  for  their  htaise,  and 
using  the  materials  when  they  arrived,  had 
allowed  her  to  hold  herself  out  as  his  agent. 

For  a  case  in  which  the  inability  of  the 
plaintitr  to  enforce  a  claim  in  respect  of 
work  and  labor  performed  In  building  an 
addition  to  a  house  was  predirated  on  the 
ground  that  there  was  no  evidence  to  show 
that  it  was  "necessary"  within  the  meaning 
of  the  Kentucky  statute,  see  Pell  v.  Cole 
(1859)  2  Met.  (Ky.)  252. 

(b)  Medical  attendance. 

For  casea  in  which  the  liability  of  the 
husband  in  this  regard  was  affinned,  see 
Harris  t.  I.«e  (1718)  3  P.  Wms.  483,  24 
Eng.  Reprint,  482,  Prec.  in  Ch.  602,  24  Eng. 
Reprint,  225;  Cothran  v.  Lee  (1854)  S4  Ala. 
3X0;  B1a<^  V.  Clements  (1S90)  2  Penn. 
(Del.)  400,  47  Atl.  SI7i  Columbas  v.  Strass- 
ner  (1804)  188  Ind.  301,  34  N.  E.  6,  3T 
N.  B.  710  (bnsband  prima  facie  liable,  but 
injured  wife  may  treat  expense  of  medical 
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services  as  ber  own  debt,  and  recover  the 
amount  as  a  part  of  the  damages  in  an 
action  for  the  injury) ;  Towery  v.  McGaw 
(1000)  22  Ky.  L.  Hep.  155,  56  S.  W.  727, 
682  (decided  with  reference  to  Ky.  Stat. 
I  2130,  which  embodies  the  commoa-law 
doctrine);  Kettcrer  v.  Nelson  (19]1)  14« 
Ky.  7,  87  L.RA.{N.S.)  764,  141  S.  W.  409 
(claim  of  husband  to  be  reimbursed  out  of 
proceeds  of  wife's  separate  property  for 
money  paid  to  physicians  and  nurses  was 
roiected);  Mulligan  t.  Mnllifan  (1914)  181 
Ky.  628,  171  S.  W.  420;  Spann  v.  Mercer 
(1879)  8  Neb.  367,  1  N.  W,  245  (li»l)iHfy 
of  wife's  aepsrate  estate  denied) ;  Webber 
V.  Spannbafce  (1876)  2  Redf.  (N.  Y.)  258 
(husband  liable,  though  wife  poaaesses  sep- 
arate estate);  Re  Shipman  (I88B)  22  Abb. 
N.  C.  290,  6  N.  Y.  Supp.  65B  (claim  of  bos- 
band,  acting  as  executor  of  his  wife,  to  be 
allowed  the  amount  expended  by  him  for 
medical  attendance,  was  rejecteii) ;  Thrall 
Hospital  y.  Caren  (IfllO)  140  App  Dlv.  ITl, 
124  K.  Y.  Supp.  loas. 

Tn  Re  Totten  (1910)  13T  App.  Div.  273, 
121  H.  Y,  Supp.  942,  the  liability  of  the  wife 
was  predicated  on  the  ground  of  her  having 
by  an  express  agreement  Hsswned  it. 

On  the  other  hand,  in  Reed  v.  Crissey 
(1805)  63  Mo.  App.  184,  where  the  wife 
insisted  on  going  to  another  city  for  treat- 
ment, it  was  held  that  the  husband  could 
not  escape  liability  on  the  ground  that  his 
wife  had  entered  into  a  wntten  agreement 
that  she  would  not  incur  any  debt  against 
him  for  dortora'  lees  in  respect  of  the  treat. 
raent  of  her  malady.  But  there  the  defense 
that  competent  meiUcal  services  were  of- 
fered to  her  at  home  was  declared  not  to 
have  been  established. 

In  Kennedy  v.  Benson  (1913;  Sup.  App. 
T.)  144  N.  Y.  Supp.  7S7,  it  was  held  that 
a  physician  who,  during  the  defendant's 
temporary  absence,  had  operated  on  his 
wife,  could  not  maintain  an  action  for  the 
services  so  rendered,  the  evidence  being  that 
she  did  not  request  the  operation,  but 
merely  acquiesced  therein.  Only  a  short 
per  curiam  opinion  is  reported,  and  no 
precedents  were  cited  by  the  court. 

In  Wood  V.  O'Kelley  (1851)  8  Gush. 
(Mass.)  408,  the  court  held  that,  while  a 
husband   is   ordinarily   liable   for   medicinee 
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(2)  Cases  ia  which  the  olaim  is 
founded  on  the  same  theory  aa  to  the 
character  of  the  servicea  aa  being  neces- 
aary,  but  the  husband  and  wife  were 
living  separately  at  the  time  when  they 
were  rendered.  The  exteot  of  the  hus- 
band's liability  under  this  head  depends 
primarily  upon  tlie  circumstances  under 
which  the  separatiou  was  commenced 
and    ooatinued.      The    right    of    action 


against  him  haa  been  considered   with 
reference  to  the  following  situations: 
(k)  That  tbe  mep»r»tton  hkd  beea  «f- 

In  one  ease  the  right  to  recover  for 
medical  services  aeoms  to  have  been 
viewed  as  turning  aimply  upon  whether 
the  husband  agreed  to  make  an  adequate 
allowance  for  the  wife's  maintenance, 
and  duly  performed  the  agreement.'    In 


and  medical  advice  furnished  to  his  wife 
during  his  absence,  be  ctinDot  be  held  re- 
spoQaible  where  they  were  furnished  by  a 
peraon  who  did  not  profess  to  be  a  physi- 
cian, or  to  have  any  medical  skill  or  knowl- 
edge of  diseases  or  their  remedies. 

For  cases  in  which  the  implied  authority 
of  a  wife  to  employ  a,  doctor  to  attend  on 
her  children  was  reeogniKed,  see  Howell  v, 
Bleah  (1907)  19  Okla.  260,  91  Pac  S93; 
Davenport  v.  Rutledge  (1B16)  —  Tex.  Civ. 
App.  — ,  187  S.  W.  988. 

Where  a  wife  requests  medical  treatment 
lor  an  infant,  it  will  be  presumed,  in  the 
absence  of  proof,  that  she  is  acting  as  agent 
of  her  hustMnd;  but  such  presumption  may 
be  overcome  by  evidence.  Howeli  v.  Blesn 
(OkU.)  Bupra  (syllabus  of  court). 

(c)  Lecal  expenses. 

It  has  been  held  that  a  husband  is  liable 
for  legal  services  rendered  to  Us  wife  in 
euceessfully  defending  her  against  a  com- 
plaint instituted  against  her  for  being  a 
common  drunkard  (Conant  v.  Buniham 
(1851)  133  Mass.  603,  43  Am.  Rep.  532); 
or  in  defending  her  against  a  charge  of  mur- 
der {Arts  V.  Robertson  (1892)  50  111.  App. 
27,  s.  c.  on  demurrer  (1800)  38  111.  App. 
593) ;  or  in  regard  to  her  commitment  as  a 
lunatic,  and  subsequent  discharge  (Moran 
V.  Montz  (1913)  175  Mo.  App.  360,  162 
S.  W.  323);  or  in  the  entering  of  a  com- 
plaint against  him  for  breach  of  the  peace 
(Morris  V.  Palmer  (1859)  30  H.  H.  123). 

On  the  other  hand,  ne  find  decisions  to 
the  effect  that  no  action  could  be  main- 
tained against  the  husband  by  a  person  who 
had  advanced  money  to  pay  the  fees  of  an 
attorney  whom  the  wife  bad  employed  to 
prefer  an  indictment  against  the  husband 
for  assaulting  her  (Grin dell  v.  Godraond 
(1830)  5  Ad.  &,  El.  755,  111  Enj.  Reprint, 
1351,  1  Nev.  &  P.  lOa,  2  Harr.  &  W.  339, 
6  L.  J.  K  B.  N.  S.  31)  5  nor  by  an  attorney 
who  had  rendered  services  to  the  wife  in 
instituting  a  complaint  against  the  husband 
for  an  assault  and  tstterv  on  h^r  (Conant 
v.  Bumham  (1851)  133  fiiass.  503,  43  Am. 
Rep.  532;  Smith  v.  Davis  (1864)  45  H.  H. 
666  (no  finding  by  referee  that  the  expenses 
were  necessary,  nor  that  thrre  were  reason- 
able grounds  for  the  proceeding) ;  nor  by  an 
attorney  through  whose  efforts  a  reconcilia- 
tion had  been  effected  between  the  husband 
and  wife  (Kunti  v.  Kunts  (1912)  80  N.  J. 
Eq.  429,  83  Atl.  78T  (where  the  doctrine  was 
laid  down  that  "necessaries  are  to  be  pro- 
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wife,  and  not  to  provide  for  her 
future  condition  as  a  single  woman,  or  per- 
haps as  the  wife  of  another  man") ;  nor  by 
an  attorney  who  had  rendered  services  to 
tlie  wife  in  a  groundless  action  brought  by 
her,  witliout  the  husband's  consent,  to  re- 
cover premises  which  were  iu  the  peaceable 

of  his  tenant,  but  were  claimed 


N.  W.  443). 

Reference  may  also  be  made  to  a  case  in 
wiuch  it  was  held  that  the  expenses  of  the 
trustee  of  a  wife's  property  in  procuring  the 
preparation  of  a  deed  of  separation  which 
the  husband  bad  consented  to  execute  could 
not  be  recovered  from  the  husband.  Ladd 
y.  Lynn  (1837)  2  Mees.  A  W.  2«fl,  160  Eng. 
Reprint,  756.  Murph.  &  H.  27,  6  L.  J.  Eich. 
N.  B.  73,  1  Jur.  42  ("not  a  thing  necessary 
for  the  protection  and  sustenance  of  a 
wife" — Lord  Abinger). 

(d>  EdncatioQ  of  children. 

In  Parrott  t.  Feacodc  Utlitaiy  College 
(1916)  —  Tex.  Civ.  App.  — ,  190  S.  W.  132, 
certain  evidence  (not  itated)  was  held  to 
show  that  a  wife  had  acted  as  taer  husband's 
agent  in  contracting  for  the  education  of 
their  son  at  college. 

SBeale  v.  Arabin  (1877;  C.  P.  D.)  36 
L.  T.  N.  &  (Eng.)  249.  There  the  defendant 
had  granted  his  wife  an  allowanre  which 
was  not  inadequate  if  paid  regularly;  but 
It  bad  not  been  so  paid.  In  an  action 
brought  for  medical  services,  it  was  shown 
that  a  part,  at  least,  of  the  bill,  was  for 
attendance  required  in  consequence  of  the 
defendant's  cruelty.  Tlie  finding  of  the 
trial  judge  in  favor  of  the  plaintilT  was  sus- 
tained, the  court  being  of  opinion  that  the 
case  came  within  the  scope  of  the  general 
rule  laid  down  in  the  note  to  Mauby  v. 
Scott  (1661)  2  Smith,  Lead.  Cas.  7th  ed. 
(Eng.)  488,  that,  if  a  husband  and  wife 
separate  by  mutual  consent,  the  wife  has  an 
implied  authority  to  bind  her  husband  for 
articles  suited  to  her  degree,  unless  she  have 
an  adequate  maintenance,  and  unless  that 
allowance  be  duly  paid  to  her.  Two  earlier 
cases  were  cited,  which  involved  analogous 
circnmstsnees,  snd  in  which  the  right  of 
recovery  was  affirmed, — Brown  ».  Ackroyd 
(1SE6)  6  El.  A  Bl.  810,  119  Sag.  Reprint, 
686,  ae  L.  Q.  B.  N.  S.  193,  2  Jur.  N.  S.  283, 
4  Week.  Rep.  229  (expenses  of  suit  for  di- 
vorce a  menu  et  thoro]]  Rio*  T.  Sbepberd 
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AKWO.— LIABILiry  FOR  SERVICES  OF  OKE  EMPLOYED  BY  AGBNT. 


another  ease  the  ratio  decidendi  was 
that  the  hnsband's  agreement  with  re- 
gard to  the  support  of  the  wife  did  not 
alTeet  a  plaintiff  who  had  no  knowledge 
either  of  the  separation  or  of  the  agree- 
ment.* 

In  a  case  where  the  separation  had 
apparently— the  language  of  the  report 
being  obscure  with  regard  to  thia  point — 
been  effected  by  mutuai  eonseut,  the 
wife  was  held  to  have  authority  to  bind 
her  husband  by  a  contract  for  the  em- 
plo\7nent  of  an  undertaker  to  bury  a 
daughter  who  had  been  living  with  her.* 

<b)   That  tbe   aepanHov   wa«   dv«  to 
the  fault  of  tbe  wife. 

In  most  of  the  cases  in  which  the 
qaestion  has  been  considered,  the  courts 
hav*  ^plied  a  general  and  unqualified 
doctrine  to  the  effect  that  the  husband 
is  not  liable  for  medical 


dered  to  a  wife  who  has  abandoned  him 
without  sufficient  cause.* 

On  the  other  hand,  it  has  been  laid 
down  that  a  husband  who  has  left  his 
wife  for  good  caose,  but  who  has  made 
no  provision  for  necessary  medical  serv- 
ices, may  be  held  liable  to  a  person  who 
renders  them,  even  though  that  person 
may  have  been  directed  by  him  to  ab- 
stain from  doing  so7  ^ 

It  has  also  been  held  that  an  action 
for  the  cost  of  a  wife's  board  and  lodg- 
ing conld  not  be  maintained  against  her 
husband  by  a  person  who  knew  that  she 
had  abandoned  the  defendant  without 
sufBcient  cause  ;'*  and  that,  where  a 
wife  who  had  been  living  apart  from 
her  husband  was  indicted  for  adultery, 
and  tried  jointly  with  her  allied  para- 
mour, the  attorneys  whom  she  ranployed 
to  defend  her  could  not  hold  the  hus- 
band liable  for  their  fees.' 


(1R62)  12  a  B.  N.  a  392,  US  Bb{.  Reprint, 
1171.  e  L.  T.  N.  S.'iSi  (fee  of  solicitor  em- 
plov«i  in  Buit  for  judicial  «eparatiim). 

Tn  Gladaton  v.  Slayton  (3912)  Rap.  Jnd. 
Qnebec,  21  B.  R.  440,  the  liability  of  a  hus- 
band for  the  maintpnanre  nf  a  wife  who  bad 
•epamted  from  him  by  his  consent  was  de- 
nied on  the  ground  that  there  is  no  implied 
agency  (mandat  tacite)  under  such  cirrum. 
■fanees.  Thia  deciBion  evidently  reflects  a 
Juristic  point  of  view  esBcntially  different 
from  that  of  common-law  courts. 

*  Lawrence  v.  Brown  (1834)  91  Iowa,  342, 
SQ  N.  W.  256.  The  court  declined  to  discuss 
the  question  whether  the  plaintiff  would 
have  been  precluded  from  recovering  if  he 
had  known  of  the  agreement. 

•  Re  Van  Denburg  (1917)  ITS  App.  Div. 
237,  lfi4  H.  Y.  Supp.  908,  where  the  husband 
had  authorized  the  wife  to  employ  a  desig- 
nated undertaker  other  than  the  plaintiff. 

SBevier  v.  Galloway  (1874)  71  HI.  517 
(plaintiff,  knowing  the  wife  was  living  sep- 
arate, was  bound  to  know  whether  she  had 


(IfUQ)  3  Strobh.  L.  (S.  C.)  490;  Brown  v. 
Patton  (1842)  3  Humph.  (Tenn.)  136  (where 
recovpry  was  allowed  on  the  ground  of  a 
cpcciAc  undertaking  by  the  husband  to  pay 
for  medical  services)  i  Thome  v.  Kathau 
(1879)  51  Vt.  520. 

Compare  also  Ogle  v.  Oemhem  (1904)  91 
App.  Div.  G51,  S6  N.  T.  Supp.  IlOt,  where 
it  was  held  that  the  husbnnd  was  not  liable 
under  tbeae  circumstances  for  board  fur- 
nished to  the  wife. 

In  Johnson  v,  Coleman  (1913)  13  Ala. 
App.  520.  69  So.  318,  the  contention  that 
the  doctrine  stated  in  the  tent  was  not  ap- 
plicable in  respect  of  services  rendered  to 
the  wife  at  the  birth  o[  a  child  of  which  the 
husband  was  undcnisbly  the  father  was  re- 
jected, although  it  was  shown  that  the 
claimant  had  not  heard  of  the  eeparatkin 
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when  he  was  called  in.  The  plaintiff's  coun- 
w1  conceded  that,  having  regard  to  tbe  au- 
thorities, the  action  would  not  have  been 
maiatainable  if  tbe  services  sued  for  had 
been  such  that  it  eouM  be  said  that  they 
were  rendered  eicclusively  for  the  wife's 
benefit;  but  he  insisted  that  where  the  serv- 
ices were  no  leas  necessary  for  the  safety 
of  the  defendant'a  own  offspring  than  for 
that  of  the  wife,  recovery  should  be  al- 
lowed; not  upon  any  theory  of  liability  for 
necesaaries  fumished  to  his  wife,  but  upon 
the  ground  of  liability  tor  necessaries  fur- 
nished to  hia  child.  But  it  was  pointed  out 
that,  under  the  accepted  doctrine,  the  bus- 
band  is  not  liable  for  the  support  of  his 
minor  children  Where  the  wife  leaves  Wm 
without  cause,  taking  tbe  children  with  her. 

7  Button  V.  Weaver  (1903)  87  App.  Div- 
224.  84  IT.  T.  Supp.  388.  The  court  relied 
upon  the  general  statement  in  Hatch  v. 
Leonard  (1901)  165  N.  T.  439,  69  N.  E.  270, 
that  "the  huslwnd  is  liable  for  actual  neces- 
saries furnished  to  his  wife,  unless  be  has 
made  sd equate  provision  for  her,  even 
though  they  are  living  separate."  But  in 
that  rase  the  report  does  not  state  the  cir- 
cumstances under  which  the  separation  had 
taken  place.  So  far  as  appears  from  the 
opinion,  the  husband  may  have  been  the 
rlelinqncnt  party. 

"Ti  Middlebrook  v.  Slocum  (1908)  1S2  Hich. 
28B,  116  N.  W.  422.  But,  quwre,  would  not 
the  plaintiff  have  been  precluded  from  re- 
covery, even  if  he  Imd  not  known  that  the 
wife  was  the  delinquent  party? 

iPcaka  V.  Mayhew  (1901)  94  He.  571, 
48   Atl.    172.      Two   instructions   were   dis- 


caused  by  the  fault  of  the  huslrand  or 
the  wife  as  being  only  a  "material"  element, 
instead  of  informing  the  jury  that  it  is  the 

decisive  test  in  ^''  — 

the  former   for 


28        ANNO.— LIABILITY  FOR  SERVICES  OP  ONE  EMPLOYED  BY  AGENT. 


(e>   Thkt   th«   acpoirfttlan   w**   d»*  to 
the  ffanlt  of  the  IroaliKniL 

Tlie  obligation  of  a  husbond  to  supply 
his  wife  witb  necessaries  continues  after 
a  separation  effected  under  these  circam- 
stanees.     Ordinarily,  therefore,  the  en- 


forceability of  a  claim  i^unst  him  de> 
pends  simply  upon  the  answer  to  two 
questions,  viz.;  (1)  whether  the  ser\'- 
ices  rendered  were  necessary;  and  (2) 
whether  he  had  made  adequate  proTision 
for  her  .support.' 


wife  while  living  apart  from  her  husband; 
and  the  other  on  the  ground  that  it  embod- 
ied,the  doctrine  that  the  wife  had  authority 
to  pledge  her  husband's  credit  for  the  legal 
serviws  of  counsel  who  knew  of  the  separa- 
tion, if  he  was  informed  and  believed  that 
■he  was  innocent  of  the  charge.  "In  such 
a  case,"  said  the  court,  "the  liability  of  the 
husband  is  not  to  be  determined  by  the  per 
Eonal   knowledge  of  counsel   respecting  thi 

Suilt  or  innocence  of  the  wife.  By  her  owi 
agrant  breach  of  her  marriage  vow  am 
duty,  she  has  forfeited  all  right  to  pledge 
his  credit  for  necessaries  of  any  kind.  The 
fact  that  the  eounse!  whom  ehe  neeks  to 
employ  has  knowledge  that  she  ja  living 
apart  from  her  buaband  and  is  under  indict- 
ment for  adultery  is  suflipient  to  put  him 
on  inquiry  to  leam  the  cause  of  the  separa- 
tion, and  if  he  afterwards  renders  services 
in  her  defense  by  her  employment  alone,  he 
does  so  at  his  peril  and  the  husband  will  not 
be  liable. - 
<a)  Legal  services. 

ein  Shepherd  T.  Mackoul  (IS13)  3  Campb. 
(Eng.)  32e,  which  involved  the  claim  of  an 
attorney  who  had  been  employed  by  a  wife 
to  exhibit  article*  of  peace  against  her  hus- 
band, the  jury  were  thus  directed  by  Lord 
Ellenborough;  "If  that  proceeding  was  uo- 
called  for,  bis  wife  certainly  could  not  make 
him  liable  for  the  eicpense  thereby  incurred. 
But  if  she  was  turned  out  of  doors  in  the 
manner  stated,  she  CHTried  alung  with  her 
a  credit  for  whatever  her  preservation  and 
saiety  required.  She  had  a  right  to  appeal 
to  the  law  for  protection,  and  she  must 
have  the  means  of  appealing  effectual ly. 
She  might  therefore  charge  her  husband  for 
the  necessary  expense  of  this  proceeding  as 
much  as  for  necessary  food  or  raiment. 

For  a  similar  decision  by  the  court  of 
Queen's  bench,  see  Turner  v,  Rookes  (1839) 
2  Perry  A  D.  21)4,  10  Ad  A  El.  47,  113  Eng. 
Reprint,  13,  8  L.  J.  Q.  B.  N.  S.  211. 

In  Wilson  v.  Ford  (1868)  L.  R.  3  Exch. 
(Eng.)  63,  37  L.  J.  Exch.  N.  S.  60,  17  L.  T. 
N.  S.  605,  16  Week.  Rep.  482,  where  the 
husband  died,  after  having  deserted  his 
wife,  and  left  her  unprovided  with  money 
or  the  means  of  subsistence,  bis  estate  was 
held  to  be  liable  for  expenses  incurred  by 
her  in  bringing  a  suit  for  restitution  of 
conjugal  righta,  in  obtaining  the  opinion  of 
counsel  as  to  the  enforceability  of  an  ante- 
nuptial parol  agreement  made  by  him  to 
settle  her  property  upon  her,  and  in  con- 
sulting an  attorney  as  to  the  proper  mode 
of  dealing  with  tradespeople  to  whom  her 
husband  owed  mo.'i^y. 


Rep.  G.  L.  336,  where  an  attorney  whom  a 


wife,  living  apart  from  her  husband  for  just 
cause,  had  employed  to  show  cause  against 
a  habeas  corpus  proceeding  instituted  by 
the  husband  for  the  possession  of  their 
child,  sued  him  for  the  services  rendered,  the 
right  of  recovery  was  denied  on  the  ground 
that  the  averments  of  the  declaration  did 
not  show  any  authority  on  the  part  of  the 
wife  to  obligate  the  husband  in  respect  of 
the  payment  of  the  plaintiff's  fees. 

Compare  also  McQuhae  v.  Rey  ( 1893 :  C.  P. ) 
3  Misc.  550,  23  N.  Y.  Supp.  16,  where  it  was 
held  that,  in  the  absence  of  affirmative  evi- 
dence showing  the  necessity  of  employing 
him,  the  fees  of  a  private  counsel,  retained 
by  a  w^ife  to  represent  her  in  criminal  pro- 
ceedings instituted  by  public  officials,  to 
compel  her  husband  to  support  her,  could 
not  be  recovered  from  the  husband, 
(b)  Medical  services. 

In  Mayhew  v.  Tbayer  (1857)  8  Gray 
(Mass.)  172,  a  person  who,  at  the  rciiue.st 
of  a  wife  who  had  abandoned  her  husband 
for  good  cause,  employed  a  physician  to 
attend  on  her,  and  paid  his  Seen,  was  held 
to  be  entitled  to  reimbursement  from  the 
husband. 

In  Dixon  v.  Chapman  (1900)  58  App.  Div, 
542,  67  H.  Y.  Supp.  540,  the  right  of  a  phjfi- 
dan  to  recover  for  services  rendered  to  a 
child  who  was  living  with  the  wife  was 
predicated  on  the  ground  that,  when  called 
m  by  her,  he  was  not  afTected  with  con- 
structive notice  of  the  fact  that  the  hua- 
bend  and  wif^  wore  living  apart. 


tor  the  plaintiff  was  reversed  on  the  broad 
ground  that  the  liability  of  a  husband  for 
medical  services  rendered  to  a  wife  who  is 
separated  from  him  depends  on  whether  the 
separation  is  or  is  not  due  to  his  fault;  and 
that  evidence  bearing  upon  this  question 
had  been  excluded. 

In  Robinson  v.  Liti  (1610;  Sup.  App.  T.) 
123  N.  Y.  Supp.  362,  it  was  held  that  an 
action  for  medical  services  could  not  be 
maintained  under  circumstances  thus  stated  : 
At  the  time  of  the  rendition  of  the  services 
the  defendant  and  his  wife  were  living  apart 
and  had  not  cohabited  for  several  years 
prior  to  this  time.  The  defendant's  wife 
told  the  plaintitT  that  the  defendant  was 
paying  her  a  certain  amount  per  week  'ac- 
cording to  court,'  There  was  no  evidence  to 
show  that  the  defendant  and  his  wife  were 
separated  as  a  result  of  the  judgment  of 
court,  or  that  the  defendant's  fault  was 
Hiiibic  for  the  separation.  Nor  was 
any  evidence  offered  to  show  that  the  de. 
fondant  did  not  make  adequate  provision 
for  the  support  of  his  wife," 
Compare   also    Schneider   v.    Rosenbaum 
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ANNO.— LIABILITY  FOR  SERVICES  OF  ONE  EMPWYBD  BY  AOBmr. 


Tlie  effect  of  a  ease  in  which  recover}' 
was  denied  in  respect  of  repairing  work 
done  upon  a  liouse  at  the  request  o£  a 
wife  whose  husband  waa  oonfined  in  s 
lunatic  asylnm  is  stated  in  the  foot- 
note.'* 

The  general  question  of  the  liability 
«f  a  husband  for  necessaiies  furnished 
to  his  wife  while  living  apart  from  him 
is  discassed  in  note  appended  to  Denver 
Dry  Goods  Co.  v.  Jester,  UB.AJ917A, 
pp.  958  et  seq. 

(3)  Cases  in  which  the  scope  of  th« 
anthority  of  a  wife  to  bind  her  husband 
with  whom  she  was  living  at  the  time 
when  the  services  in  question  were  ren- 
dered was  conuidered  without  any  refer- 
ence to  the  doctrine  regarding  neees- 
saries.  It  has  been  laid  down  by  the 
liouse  of  Lords  that  "a  mandate  by 
iaw,  making  the  wife  the  agent  in  law 
of    her    hunband   to    bind    him    and    to 


pledge  his  credit,"  cannot  be  implied 
either  from  the  fact  of  marriage  or  from 
the  fact  of  cohabitation.^*  The  same 
doctrine  has  been  enunciated  in  a  lead- 
ing American  ease;  "A  wife,  as  snofa, 
has  no  original  or  inherent  power  to 
make  any  contract  which  is  obligatory 
on  her  husband.  No  such  right  arises 
from  the  marital  relation  between  them. 
If,  therefore,  she  possesses  a  power  in 
any  case  to  bind  him  by  her  contracts 
made  on  his  behalf,  it  must  be  by  virtue 
of  an  authority  derived  from  him,  and 
founded  on  his  assent,  although  such  aa- 
seat  may  be  precedent  or  subsequent, 
and  express  or  implied;  and  this  is  the 
light  in  which  such  contracts  are  uni- 
versally viewed.  When  such  authority 
is  conferred,  the  relation  between  them 
and  the  consequences  of  that  relation 
are  analt^ons  to  those  in  the  ordinary 
case  of  principal  and  agent.  And  that 
she  has  the  capacity  to  be  constituted 
by  tlie  husband  his  agent,  and  to  act  as 
such,  equally  with  any  other  perscm, 
there  is  no  doubt.""    In  the  same  ease  it 


(190«S  Sup.  App.  T.J  S2  Mi»c.  143,  101 
N.  T.  Supp.  6a9,  where  the  huBband  was 
held  liable  for  services  rendered  by  a  nurse 
while  he  and  his  wife  were  living  apart, 
and  an  action  brought  by  her  for  separation 
was  pending.  The  snBiciency  of  the  allow- 
ance actually  made  by  the  defendant  wa» 
not  diacusiipd. 

But  in  Carter  r,  Howard  (1866)  36  VL 
106.  where  the  plHintifT  attended  the  de- 
fendant's wife  at  her  roquest,  and  made 
his  charges  to  her,  "for  the  reason  that  he 
thought  he  should  be  more  likely  to  get  hi* 
par  from  her  than  from  the  defendant," 
and  it  also  appeared  that  the  defendant  was 
in  jail  during  a  portion  of  the  time,  that 
the  wife  had  applied  for  a  divorce,  and  that 
the  plaintiff  knew  the  efaaraeter  of  the  rela- 
tions l>etween  them,  the  defendant  w«i  held 
not  to  l>e  liable  for  the  plaintifTs  aervicea 
The  question  treated  as  being  decisive,  and 
answered  in  tiie  negative,  was,  "whether  the 
mere  fact  that  the  services  come  under  the 
bead  of  necesHaries,  and  are  such  as  the 
husband  would  be  liable  to  pay  for  if  ren- 
dered on  hie  credit,  conn ter vails  tbe  legal 
elTeet  of  tbe  other  fact,  namely,  that  the 
aervicea  were  not  rendered  on  bis  credit,  but 
were  rendered  on  the  credit  of  the  wife." 

»In  Kichardson  v.  Dn  Bois  (1669)  L.  R. 
5  Q.  B.  (Bnc.)  61,  10  Best  ft  B.  880,  39  U  J. 
<J.  B.  N.  S.  69,  21  L.  T.  N.  S.  635,  18  Week. 
R«p.  62,  tbe  evidence  showed  that,  while  tlie 
defendant,  who  held  a  house  on  a  long  lease, 
with  a  covenant  by  him  to  keep  the  prem- 
iaes  in  repair,  was  under  restraint  as  a 
lunatic,  his  wife  directed  the  plaintiff,  a 
decorator,  to  make  oertain  repairs,  and  that, 
after  a  part  of  tbe  work  )iad  been  com- 
pleted, the  plaintiff  aaeertained  the  oondi 
tioB   ot   tbe   deftadant,   bat  continued  tJte 
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repairs  under  tlie  wife's  directions.  The  de- 
fendant's income  had  been  reduced  by  bia 
illness  to  £350  a  year;  the  whole  of  this 
income,  after  paying  for  the  defendant's 
maintenance  m  the  asylum,  had  been  paid 
over  to  the  wife  (who  continued  to  reside 
in  the  liouse  with  her  children),  and  in  ad- 
dition to  thia  she  had  received  an  allowance 
from  the  defendant's  partner  and  other 
friends,  making,  in  the  whole,  £2,219  in  the 
course  of  two  years  and  four  months.  The 
jury  found,  in  answer  to  queations  by  the 
judge,  that  the  repairs  were  necessary  to 
the  house,  end  the  cluirgcs  reasonable  and 
proper;  and  that  the  money  which  the  wife 
had  received  was  sulScii'[it  for  all  purposes, 
including  the  repairs.     Hi'ld,  that  on  these 


husband's  credit  did  not  differ  from  those 
urdiniLTily  implied  from  the  relation  of  hus- 
band and  wife;  and  as  it  was  found  that 
the  wife  had.  received  money  Bufflcient  and 
applicable  to  the  payment  of  these  neces- 
sary repairs,  the  defendant  was  not  liable 
any  more  than  if  he  had  been  sane,  and  had 
given  his  wife  the  monev,  and  directed  her 
to  give  the  orders  for  the  repairs  and  pay 
for  tbem. 

11  Iiord  Selborne  in  Debenham  v.  Mellon 
(1830)  L,  R.  6  .^p.  Cas.  24,  50  L.  J.  Q.  B. 
N.  S.  155,  43  L.  T.  N.  S.  673,  29  Week.  Rep. 
141,  45  J.  P.  252,  2  Eng.  Rul.  Cas.  441. 

II  Benjamin  v.  Benjamin  |1S43)  15  Can. 
347,  30  Am.  Dec  384.  The  actual  point  de- 
cided in  this  cate  was,  that  the  plaintiff's 
wife  bad  no  authority  to  make  with  a  per- 
son who,  during  his  absence  in  another  stale. 
I  bad  attached,  in  a  auit  on  a  note,  bis  lr~' 


.'O' 
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was  observed  "that  the  law  will,  in  some 
cases,  presume  the  wife  to  be  the  agent 
of  her  husband  when  no  such  [tresump- 
tion  would  exist  as  to  another  person; 
and  also  will,  in  some  cases,  imply  a 
larger  anthority  to  the  wife  than  to  an 

and  the  grass  growing  thereon,  a  t^ntract 
which  entitled  him  to  cut  and  gather  the 
graas,  and  sell  it  on  the  execution  in  such 
suit,  and  apply  the  avails  on  the  debt, 
the  foMoning  remarks  of  the  court  have  a 
direct  b(>aring  on  the  extent  of  the  implied 
authority  of  a  wife  with  regard  to  con- 
tracts of  employment:  "The  plaintifTs 
wife,  on  the  ordinary  principle  of  agency, 
vould  have  power  to  do  whatever  is  neces- 
sary or  proper  in  the  care  and  management 
of  the  farm  intniated  to  her,  such  as  keep- 
ing in  order  the  buildinga,  fences,  and  im- 
plements of  husbandry,  cultivating  the  land, 
and  preserving  the  crops,  and  perhaps  dis- 

Eoaing  of  such  crops,  if  necessary  to  enable 
er  to  do  these  thingaj  and  generally,  to  do 
whatever  is  necessary  and  proper  in  order 
to  execute  the  trust  reposed  in  her." 
(a)  Husband  not  liable. 

I'The  decision  in  Benjamin  v.  Benjamin, 
cited  in  note  2,  supra,  was  relied  on  in 
Thompson  v.  Brown  (1S05)  121  Ga.  814, 
49  S.  E.  740,  as  a  precedent  for  the  doc- 
trine formulated  in  the  syllabus  of  the 
court:  "Where  a  wife  makes  a  contract  in 
her  own  name  for  the  improvement  of  her 
husband's  house,  the  linsband  is  not  liable 
therefor  when  it  does  not  appear  that  thi 
wife  was  hia  authorized  agent,  or  that  he 
knew  tliat  the  work  was  being  done  on  his 
property,  or  that  he  adopted  the  contract 

"The  employment  of  a  real  estate  broker 
to  rent  the  premises  in  which  the  family 
lives  is  not  within  the  scope  of  the  ordi- 
nary agency  of  the  wife,  and  special  au- 
thority or  ratification  must  be  shown." 
Harper  v.  Goodall  (1881)  10  Daly  (N.  Y.) 
209  [action  for  commissions  not  maintain- 
able against  the  husband). 

In  Ross  V.  Dunn  (1002)  130  Mich,  443,  BO 
N.  W.  290,  it  was  held  that,  in  the  absence 
of  spcciftc  evidence  showing  that  the  de- 
fendiuit's  wife  had  authority  to  hind  him, 
a  subcontractor  could  not  recover  for  extra 
work  done  in  painting,  at  her  request,  one 
of  the  rooms  in  her  husband's  house. 

In  Gavin  v.  BischolT  (1S90)  80  Iowa,  605, 
46  N.  W,  300,  evidence  that  plaintiff  per- 
formed the  labor  in  question  under  a  con- 
tract with  defendant's  wife  was  held  to 
have  been  properly  eicluded,  for  the  reason 
that  there  was  no  evidence  that  she  was 
authorized  to  make  such  a  contract  on  his 
behalf. 

0>)  Husband  lUble. 


wife  resided  about  a  mile  and  a  half  from 
the  house  in  which  several  of  their  cbil- 
dren  were   living  under  the  charge  of  a 


ordinary  ^cnt;  and  this,  perhaps, 
whether  the  husband  be  absent  from 
home  or  not."  Whether  the  wife  pos- 
sesses the  derivative  anthority  adverted 
to  in  these  passages  is  a  question  of 
fact." 

nurse,  it  appeared  that  the  defendant,  on 
being  informed  that  a  servant  in  that  house 
bad  fallen  ill,  sent  his  own  physician  to  see 
her.  In  this  state  of  the  evidence,  Tauu- 
ton,  J.,  thus  directed  the  jury:  "This  shows 
that  he  considered  himself  liable  to  (Ake 
care  of  her  in  this  illness;  and  it  is  also 
shown  that  his  wife  knew,  and  did  not  dis- 
approve of  the  plaintiff's  attendance;  and 
I  think  it  must  be  taken  that  the  defend- 
ant's wife  had  the  general  superintendence 
of  this  house."  The  latter  part  of  this  sen- 
tence indicates  that  the  defendnnt'a  wife 
was  regarded  by  the  learned  judge  as  being 
empowered  to  make  such  a  contract  as  the 
one  on  which  the  action  was  brought;  and 
that  the  claim  was  sustainable  on  thia 
ground  as  well  as  on  that  of  an  engagement 
by  the  husband  himself. 

In  Weber  v.  Collins  (1877)  130  Ho.  501, 
41  S.  W.  249,  the  finding  of  a  referee  that 
the  defendant  Collins  was  the  real  party 
interested,  and  that  his  wife  was  merely 
acting  as  agent  for  him  when  she  signed  the 
building  contract  on  which  the  plaintiffa 
sued,  was  held  to  be  warranted  by  evidence 
of  the  following  purport:— that  the  mother 
of  the  defendant  Monro  Collins  owned  a 
tract  of  land  on  which  the  house  in  question 
was  built  without  any  understanding  that 
she  would  convey  it  to  her  daughter-in-law, 
the  other  defendant;  that  the  survey  for  the 
house  was  ordered  by,  and  was  made  for, 
Monro  Collins;  that,  though  the  contract 
price  was  over  811,000,  the  wife,  in  whose 
name  the  contract  was  made,  liad  no  means 
whatever  with  which  to  pay  for  it;  that, 
according  to  her  own  testimony,  she  ex- 
pected to  borrow  the  money,  but  left  that 
important  matter  entirely  to  her  husband; 
that  she  executed  no  notes  or  mortgages  for 
borrowed  money,  and  did  not  know  how  or 
from  whom  the  loan  was  procured;  that 
most  of  the  payments  on  the  building  were 
made  by  Uonro  Collins  out  of  the  money 
held  by  him  as  agent  for  his  mother;  that 
he  made  repeated  declarations  to  others 
that  he  was  building  a  residence;  that  be- 
fore the  completion  of  the  house  he  had  it 
insured  in  the  name  of  his  mother,  his  wife, 
and  himself;  that  his  mother  afterwards 
died  and  the  title  become  vested  in  himself 
and  his  brother;  that  the  brother  made  s 
deed  of  his  interest  to  him,  and  not  to  his 
wife;  that  in  about  a  year  after  the  de- 
fendant moved  into  tiie  house  it  was  burned, 
and  in  the  proof  of  loss  the  defendant 
stated  under  oatb  that  the  building  be- 
longed to  him  alone. 

In  I^ttctor  V.  Woodruff  (1909!  Sup.  App. 
T.)  119  H.  Y.  Snpp.  232,  it  was  held  the 
dismissal  of  the  complaint  in  an  action 
brought  for  labor  performed  and  materials 
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(4)  Cases  in  which  the  scope  of  tha 
authority  of  a  wife  who  was  not  co- 
tiabitiiig  with  her  hasband  at  the  time 
when  the  services  in  question  were  ren- 
dered was  considered  without  any  refer- 
ence to  the  doctrine  rog'arding  iiccee- 
saries.  In  coses  of  this  class  also  the 
question  whether  the  husband  can  be 
held  liable  is  essentially  one  of  fact.'* 

The  liability  of  a  husband  for  l%al 
services  rendered  to  hia  wife  in  a  di- 
vorce suit  is  discussed  in  the  notes  to 
Wolcott  V.  Patterson  (1893)   24  L.E.A. 


629;  Zent  v.  Sullivan  (1907)  13  LJt.A. 
(N.S.)  244;  and  Ueaher  v.  Mitchell 
(1914)  E4JIA.1915G,  467. 

g  SO.  Ageiutif  aHMng  mtt  «/  «  domeatlo 
relation  other  than  that  of  htMNrnd 
and  \eife. 

The  question  whether  an  agency  of 
this  character  existed  between  the  de- 
fendant and  the  inunediste  employer  of 
the  plaintiff  Is  always  one  of  fact 
simply.'  


famished  in  decorating  an  apartment  wai 
improper  for  reasons  thus  stated:  "The 
plaintiff  haa  shown  that  the  good*  were  de- 
livered and  the  work  done  in  an  apartment 
where  the  defendant  lived,  and  of  which  he 
was  in  control,  and  that  they  were  intended 
for  use  in  that  apartment,  and  therefore 
probably  for  the  defendant'!  use.  He  has 
enjoyed  the  result  of  the  contract  made  by 
hia  wife,  and  has  admitted  that  he  gave 
money  to  hia  wife,  not  to  obtain  these  ar- 
ticles and  decorations,  but  to  pay  the  bill 
for  them.  If  the  alleged  agent  had  been  his 
Eknusekeeper,  and  not  his  wife,  I  think  it 
a-oald  be  evident  that  he  would  be  liable 
for  the  bill  incarred  under  these  circum- 
itanecs.  If  the  defendant  actually  author- 
ized hia  wife  to  contract  with  the  plaintiff, 
the  marital  relation  with  hia  agent  can  cer- 
tainly be  no  defense.  The  question  of  the 
actual  authority  should  therefore  have  been 
submitted  to  the  jury." 

In  HamiU  v.  Samuels  (1911)  —  Tex.  Civ. 
App.  — ,  136  8.  W.  746,  the  court,  after  re- 
marking that  there  was  sufficient  evidence 
to  raise  an  issue  for  the  jury  as  to  whether 
appellant  had  authorised  his  wife  to  em- 
ploy a  broker  to  sell  the  property,  continued 
thus:  "If  she  was  autJiorized  to  employ, 
then  she  had  the  power  to  make  the  em- 
ployment and  terms  of  employment  The 
bare  fact  that  she  authorited  and  instructed 
the  broker  to  sell  the  property  for  a  anm 
le«s  than  instructed  by  appellant  to  have  it 
sold  for,  the  broker  having  no  knowledge 
to  tbe  contrary,  would  not  invalidate  her 
power  to  employ  tbe  broker  and  agree  00 
bis  compensation.  By  expressly  authoriz- 
ing her  to  employ  the  broker,  appellant  held 


no  knowledge  of  any  restriction  of  price, 
and  in  good  faith  relied  and  acted  upon  the 
apparent  authority  of  the  agent.  .  .  . 
The  fact  that  tbe  property  to  be  sold  was 
a  homestead  would  not  affect  the  qucition," 

Gompare  also  A.  A.  Fielder  Lumber  Co. 
V.  Smith  (1912)  —  lex.  Oiv.  App.  — ,  161 
S.  W.  605,  where  a  finding  to  the  effect  that 
tbe  wife  of  a  contractor  was  in  active 
charge  of  the  work  undertaken  by  him  im- 
portod  that  «he  was  impliedly  autfaoriied 
to  execute  transfers  of  money  to  material- 
men  from  funds  dne  under  the  ctHitraet. 

11  In  Buford  v.  Speed  (1876)  11  Bush. 
iKy.)   33S,  proceedings  were  instituted  un- 


der the  act  of  Congress  to  confiscate  the 
property  of  a  man  who  had  left  his  wife  in 
possession  of  it  and  joined  the  Confederate 
Army.  It  was  held  that,  as  hia  interest  in 
the  property  "was  assailed  at  a  time  when 
it  was  unlawful  for  her  to  communicate 
with  him  without  the  license  of  the  govern- 
ment, and  when  it  may  not  have  oeen  prac- 
ticable to  do  so,  she  bad  authority,  ex  neces- 
sitate rei,  by  implication  of  law,  to  employ 
the  ordinary  means  of  making  defense,  by 
hiring  and  contracting  to  pay  counsel,  end 
he  is  bound  by  what  she  did,  whether  she 
had  eipress  authority  or  not." 

"Medical  services  to  a  third  person  cannot 
be  said  to  be  necessarily  incident  to  the 
duties  of  carrying  on  a  farm  and  looking 
after  the  household  affaira  in  the  absence 
of  the  husband."  Baker  v.  Witten  (1892) 
1  Okla.  ISO,  30  Pac.  491  (husband  not  liable 
for  fee  of  physician  who  attended  one  of 
hia  servants). 

(a)  Child  aa  agent  of  parent. 

1  In  HilUer  v.  Eldred  (1882)  91  Mich.  64, 
51  N,  W.  705,  a  judgment  declaring  the  de- 
fendant, a  married  woman,  to  be  liable  for 
the  balance  due  under  a  contract  made  by 
ber  son  for  the  building  of  a  bam  on  her 
farm  was  reversed,  on  the  ground  that 
there  waa  no  testimony  which  authorized 
the  oourt  to  aubmit  to  tbe  jury  the  ques- 
tion whether  be  bad  acted  as  her  ^ent  in 
making  the  contract; — that,  on  the  con- 
trary, the  testimony  of  even  the  plaintiff 
himself,  upon  his  cross-examination,  showed 
that  he  made  the  contract  either  with  her 
eon  or  her  husband,  and  that  he  looked  to 
the  latter  tor  his  compensation.  The  mere 
fact  that  the  defendant  owned  tbe  farm 
and  appurtenances,  boarded  tbe  hands,  and 
urged  the  work  on,  was  held  to  be  no  evi- 
dence that  the  contract  was  made  for  her, 
either  by  her  son  or  husband. 

In  Thiel  Detective  Service  Co.  v.  Seavey 
(leoe)  146  Mich.  674.  108  N.  W.  lOHO, 
where  a  wonutn  whose  buainese  waa  in 
charge  of  a  general  manager  was  held  not 
to  be  liaUe  for  services  rendered  by  the 
plaintiff  in  making,  at  the  request  of  her 
xon,  a  departmental  manager,  an  audit  of 
the  books  of  tha  ooncem,  the  decision  pro- 
reeded  upon  the  ground  that  the  findmgs 
of  the  trial  judge  must  be  treated  as  con- 
clusive against  the  plaintiff  because  ths 
"undiluted  evidcaee   [not  set  out  in  tha 
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I  HI.  mrecHtra  of  a  coi^oniUon,- 

penerollff. 
So  far  as  regards  the  directors  of  a. 
private  corporation,  when  they  are  act- 
ing as  a  body,  it  is  unDeoeaaary,  for  the 
puriiose  of  the  present  monograph,  to 
say  more  than  tliat  they  are  its  general 
managing  agents,  and  consequently  that 
their  authority  to  bind  it  by  contracts 
of  employment  is,  for  practical  purposes, 
plenary  in  respect  of  transactions  which 
come  within  the  range  of  their  j>owera.^ 
This  doctrine  is,  of  course,  subject  to 
the  qualification  that  the  corporation  is 
not  affected  with  liability  unless  tlie  con- 


tract in  qneation  was  adopted  b?  a 
quomm  of  the  directors,  acting  aa  an  of- 
ficial body,  and  in  the  formal  manner 
prescribed  by  the  regulating  etatute.' 

Individual  directors  are  not,  by  virtue 
of  their  office  alone,  inveated  with  au- 
thority to  subject  the  corporation  to 
contractual  obligations.  In  this  point  of 
view  it  ia  clear  that  a  claimant  cannot 
recover  for  services  rendered  at  the  in- 
stance of  a  director,  unless  afBrmative 
evidence  is  produced  which  tends  to 
show  that  he  had  received  authority  to 
enter  into  the  contract,'  or  the  circum- 
stances are  such  as  to  warrant  the  infcr- 


reportj  does  not  show  a  holding  out  of 
[the  Bon]  as  a,  genera]  agent  or  as  one  hav- 
ing any  authority  to  make  the  alleged  con- 
tract on  the  part  of  his  mother," 

In  Habhegger  v.  King  (1912)  149  Wis. 
1,  39  L.R.A.(N.S.)  8SI,  136  N.  W.  106,  Ann. 
Can.  1B13C,  828.  where  a  minor,  profeasing 
to  act  on  behalf  of  his  father,  engaged  a 
physician  to  attend  nn  a  person  injured  by 
the  father's  automobile,  while  it  was  heing 
operated  by  the  minor  for  hia  own  con- 
venience, it  waa  held  that  the  father  was 
not  liable  for  the  service  rendered.  Refer- 
ring to  the  caaea  in  which  railroad  com- 
panies hare  been  held  reapon.aiblc  for  ser- 
vices of  this  description,  the  court  said 
that  they  "go  largely  upon  the  corporate 
character  of  the  employer,  the  usual  prac- 
tice pursued,  and  the  great  exigency  which 
arises  in  railroad  disasters,  and  the  danger- 
ous character  of  the  business.  A  mere 
chauffeur  or  automobile  driver,  in  a  town 
where  the  employer  ia  known  and  can  be 
readily  reached  by  telephone  or  by  other 
speedy  and  certain  means  of  communica- 
tion, would  not  ordinarily  poaie^s  such  au- 
thority. Neither  would  an  infant  son, 
using  hia  father's  automobile  under  like 
circum  stances." 

Kee  also  Baxter  v.  Hntchings  (1888)  48 
ni.  116,  §  44,  note  0,  intra. 

<b}  Parent  u  agent  of  child. 

See  Bums  T.  Lane  (18871  23  III.  App. 
004. 

(c)  Brother  ai  asent  of  brother. 

In  Tabot  V.  Powell  (1903)  —  Tex  Civ, 
App.  — ,  78  S.  W.  897,  the  defendant,  who 
had  been  injured  in  a  railway  accident,  gave 
hia  brother  full  charge  over  the  matter  of 
compenaatioii,  and  told  tbe  compujiy'a  claim 
agent  that  a  settlement  could  be  made  with 
that  brother.  Held,  that  the  brother  was 
authorized  to  bind  tbe  defendant  by  a  con- 
tract to  engage  plaintiff  aa  attorney  to 
prosecut*  the  claim  against  the  eomjiany, 
on  the  terms  of  being  paid  a  percentage  of 

For  a  caee  in  which  it  was  held  that,  in. 
tbe  abeenee  of  aflirmative  proof  of  authority 
to  employ  the  ^UintiR,  he  could  not  enforce 
a  mechankB'  hen  for  work  performed  by 
the   direction   of    tbe    defendant's    brother,. 

LJLA.1918F. 


see  MaasB  v.  Jarvia  (lHfl7;  N.  Y.  City  Ct.) 
20  MiflC.  687,  46  N.  Y.  Supp.  B44. 
(d)  Siatet  aa  agent  of  brother. 
See  Meade   Plumbing,   Heating  ft  Light- 


(e)  Brother  aa  aeent  of  aiatei. 

See  Wheeler  v.  Hall  (1877)  41  Wia.  447, 
i  43,  note  1.  infra:  and  Paine  v.  Tillinghast 
(1886)   R2  Conn.  532. 

1  In  Hooker  v.  Eagle  Bank  (1884)  30 
N.  Y.  S3,  86  Am.  Dec.  361,  the  right  of  an 
architect  to  recover  for  work  done  at  the 
re<)uest  of  two  directors  was  alarmed  upon 
the  ground  that  they  had  acted  with  the 
knowledge  of  the  directors  bh  a  body,  and 
Ihat  the  benefits  of  the  work  had  been  ac- 
cepted without  objoctiona. 

■  NicLolstone  City  Co.  v.  Snalley  (1S99) 
21  Tex.  Civ.  App.  210,  61  S.  W.  627  (con- 
tract for  improvements  on  corporate  prop- 
erty). 

■  In  Homersham  v.  Wolverhampton  Wa- 
terworks Co.  (1861)  a  EKch.  137.  155  £?£. 
Reprint,  486,  Pollock,  C.  B.,  speaking  for 
tbe  whole  court,  said:  We  are  of  the  opin- 
ion that  "the  mere  fact  of  work  being  done 
is  not  sufUcient,  in  the  absence  of  any  order 
of  directors,  or  anything  from  which  a 
parol  contract  can  be  inferred,  such  a  a 
would  bind  the  company;  for  the  company 
is  not  bound  by  tbe  mere  order  of  the  en- 
gineer,   or   by   the    contract   with   one   di- 

For  other  cases  which  support  the  text, 
sea  Holmes  v.  Board  of  Trade  (1883)  81 
Mo.  137;  Allcghenv  County  Workhouse  v. 
Moore  (1880)  05  Pa.  40!4  (employment  of 
broker  to  eell  articles  manufactured!  ;  Bent 
V.  Arrowhead  119091  IS  Manitoba  L.  R. 
U32  (emplovment  of  brolter  to  sell  land). 

In  PittsburRh,  C.  &  St.  L.  H.  Co.  v.  Wool- 
ley  (1876)  12  Buah  (Ey.)  461,  the  implied 
power  of  a  director  to  engage  counsel  in  a 
cause  was  predicated  on  the  ground  that 
he  had  assumed  to  act  as  the  agent  of  tlie 
<.-ampany  in  employing  the  original  counsel; 
tliat  this  employment  had  been  ratified  and 
approved  by  the  corporation;  and  that,  as 
tliere  waa  nnthiag  in  the  caae  to  indicate 
that  hla  agency  in  this  regard  waa  limited 
to  the  employment  of  a  single  attorney,  it 
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«nee  of  an  ad(^ion  «f  tie  coDtnct  by 
the  corporation,    See  snbtitte  HI.,  infrs. 

I  33.   President  of  corporation. 

In  a  eaae  where  a  person  ottiar  than  a 
servant  or  aubagent  is  suing  for  oompen- 
sation  in  respect  of  services  rendered  at 
the  reqaeet  of  the  president  of  a  com- 
pany, who  was  dischai^ng  the  functions 
of  a  general  manager,  tho  right  of  re- 
covery is  obviously  determinable  upon 
the  same  footing  as  in  any  other  case 
vhcre  the  contracting  party  occupied 
tho  position  of  general  manager.  See 
§  24,  iof  ra. 

The  question  whether  a  president  pos- 
sesses, by  virtue  merely  of  his  office,  an 


implied  authority  to  make  a  contract  (rf 
this  description,  is  obviously  one  which 
depends  upon  the  nature  of  the  genertJ 
doctrine  adopted  with  r^atd  to  the  ex- 
tent ffE  hie  eon  tract  Qol  powiers.^ 

'The  position  of  some  coorfit  is  tliat  a 
corporation  acts  through  its  president, 
and  through  him  executes  its  contracts 
and  agreements;  and,  in  the  absence  of 
proof  to  the  contrary,  he  will  be  pre- 
sumed to  have  authority  to  represent  the 
corporation."*  The  cases  in  which,  hav- 
ing regard  to  the  laogoaga  used  in  the 
opinions,  it  may  be  aaid  with  reasonable 
certainty  that  this  theory  was  applied 


ui^ht  fairly  be  aHHumed  that  he  had  au- 
thority to  en^ge  the  aerricefl  of  such  ooun- 
tcl  ae  might  be  rtasonably  neoefary  tc 
proeecute  certain  actiane  which  were  being 
pToeecuted  in  a  dty  other  Uuui  the  one  in 
which  the  original  counsel  resided. 

In  Moyle  v.  Congre^tional  Soc.  (18HT) 
le  UUh,  69,  50  Pac.  8t>fl,  Burton,  who  traa 
dirM^tor  and  manager  of  the  Burton-Oard- 
ner  Companj,  and  Hollistcr,  a  member  of 
the  board  of  trustees  of  the  defendant  cor- 
pnmtion,  and  chairman  of  the  building  com- 
mittee appointed  to  eupervise  the  perform- 
an<^  of  a  written  contract  pergonally  made 
with  Barber  &  Companv  for  tbe  erection  of 
a  church  at  a  specified  cost,  orally  agreed 
that  Barber  t  Company  should  aesign  the 
ectttract  to  tile  Burton -Gardner  Ccanpany, 
and  that  the  assignee  should  complete  the 
building  and  be  paid  whatever  it  coat  and 
was  worth  to  flniih  It.  A  written  assign- 
ment of  the  contract  wag  accordingly  ex- 
ecuted, but  no  other  agreement  was  reduced 
to  writing,  and  all  the  work  thereafter  done 
by  the  Burton -Gardner  Company  was  done 
in  pursuance  of  the  oral  agreement  between 
Hollinter  and  Burton.  In  an  action  brought 
by  Moyle,  who  represented  the  Burton- 
C^rdner  Company,  his  right  to  recover  for 
that  worh  was  denied  on  two  grounds,  viz., 
(1)  the  fact  that  the  oral  agreemeat  which 
related  to  the  performaDce  of  the  work 
was  in  conflict  with  the  original  building 
contract,  which,  under  the  express  terms 
of  the  written  asBigaiment,  was  to  remain 
in  force;  and  (E)  that  evidence  which 
merely  showed  that  HolHster  condemned 
materials  as  not  being  in  accotdaace  with 
the  speciGnittons.  superintended  the  build- 
ing operations,  changed  doors  and  windows, 
and  did  other  arts  of  a  similar  character, 
"was  not  HuSideat  to  show  that  he  had  im- 
plied authority  to  chance  and  set  aiiide  a 
written  contract  of  the  building  committee 
of  the  church,  and  verbally  tncrease  the 
obligation  of  the  church  Sll',000." 

in  Brown  v.  Valley  View  Min.  Co.  (1900) 
127  Cal  630.  60  Fac.  424,  the  ground  upon 
whitA  the  right  to  recover  for  serrices  ren- 
dered by  a  watchman  at  a  mine,  who  had 
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tbe  premises,  but  the  nonsideratton  that, 
at  they  themselves  could  not  charge  the 
company  for  the  services,  a  substitute  em- 
ployed by  them  was  in  no  better  position. 

1  For  information  regarding  the  conflict 
of  judicial  opinion  with  respect  to  this 
point,  see  Thomps.  Corp.  2d  ed.  Si  1453 
et  seq;  Clark  &  M.  Priv.  Corp.  )  701;  Cook, 
Corp.  7th  ed.  !  716. 

■  Jones  ft  D.  Co.  v.  Crary  (l^^)  ^34  TO. 
26,  84  N.  E.  851. 

>rn  Skinner  Mfg.  Co.  v.  Douville  (1907) 
54  FU.  261,  44  Bo.  1014,  It  ivas  laid  down 
in  the  syllabus  written  by  the  covirt  that 
the  president  of  a  private  corporation  may 
he  presumed  to  have  authority  to  employ 
agents  to  negotiate  the  sale  of  property 
owned  by  it. 

In  Bank  of  Minneapolis  v.  Oriftin  (1897) 
108  111.  314,  48  N.  E.  154,  afBrming  (1S96) 
66  ni.  Ar).  677,  the  defendant  bank  was 
held  to  be  bonnd  by  its  president's  offer 
of  a  reward  for  furnishing  such  rnforma- 
tioo  as  would  lead  to  the  arrest  of  a 
criminal. 

In  Bedlbrd  Line  R.  Cg.  v,  McDonald 
■(1897)  17  Ind.  App.  492,  flO  Am.  St.  Rep. 
172,  40  N.  E.  1022,  where  the  piaintift  was 


be  injured  on  the  defendant's  railroad,  the 
power  of  the  defendant's  president  SJid 
vice  president  Wat  affirmed  on  demurrer. 
Manifestly,  the  employing  agents  in  this 
Instance  were  assumed  to  be  discharging 
the  functions  of  the  chief  executive  officers 
of  the  company. 

In  Weinsbera;  v.  St.  Louis  Cordage  Co. 
(1009)  136  Ho.  App.  653,  110  S.  W.  481, 
the  grounds  upon  whifh  the  president  of  a 
manufacturing  company  was  held  to  have 
Implied  authority  to  employ  a  physician 
tn  attend  an  employee  injured  in  the  line 
of  his  employment  .were  thus  stated: 
"There  wrtahil'y  ou(,'ht  not  to  be  any  qucB- 
tion  of  doubt  with  respect  to  the  authority 
of  the  chief  execntive  officer  of  an  incor- 
porate company,  of  the  character  here  in- 
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voWed,  to  esecnte  ths  pow«r.  WhcA  a 
catastroplte  occurs  in  its  fkctorj  the  cor- 
poration ought  not  to  be  expected  to  aa- 
semble  its  board  of  directors  in  order  to 
cKercise  the  implied  power  referred  to. 
There  la  csrtainlj  an  emereencj'  power  in- 
cident to  the  office  of  president  of  auch  an 
institution,  commena urate  with  the  clrcum- 
Btaocea  now  in  judgment.  The  proposition 
is  entirety  clear."  This  decision  was  ap- 
proved in  Newberry  v.  Missouri  Granite  &, 
Constr.  Co.  (19U)  180  Ho.  App.  672,  163 
S.  W.  670,  where  a  claim  for  services  ren- 
dered to  au  Injured  servant  bj  a  doctor 
who  had  been  sammoned  by  the  foreman 
of  a  quarry  oampany  was  allowed,  the  evi- 
dence being  that  the  foreman  had  acted 
with  the  approval  both  of  the  president  and 
of  the  manager  of  the  company.  The  court 
said:  "Whatever  may  be  said  concerning 
the  authority  of  a  goieral  manager  of  the 
company  to  employ  a  phjeiciEUt  to  treat 
one  injured  in  the  quarry,  and  we  believe 
it  to  be  abuodant,  no  one  can  doubt  the 
authority  of  the  president  in  that  behalf. 
The  question  is  not  even  a  delMtable  one." 
The  same  precedent  wa*  relied  upon  in 
Ghjo  V.  Schaper  Bros.  Mercantile  Co.  (1014) 
180  Ho.  4pp.  «S6,  163  S.  W.  651,  where 
one  of  the  reaaona  aaaigned  for  holding  tliat 
the  defendant  was  liable  for  medical  ser- 
vicea  rendered  to  an  injured  employee  at 
the  request  of  Its  superintendent  was  that, 
during  the  whole  of  the  period  of  aeveral 
weeka  to  which  the  claim  had  reference,  the 
defendant's  preaident  knew  that  the  plain' 
tilT  was  treating  the  patient,  and  instructed 
liim  to   continue  the  treatment. 

In  Mumford  r.  Hawkins  (1849)  G  Benio 
(If.  T.)  365,  the  right  of  a  master  in  chaji- 
cery  to  recover  his  fees  in  a  suit  instituted 
by  the  president  of  a  bank  was  affirmed  on 
tne  ground  that,  "in  the  abaence  of  all 
proof  to  the  contrary,  we  think  it  must  be 
assumed  that  the  preaident  was  duly  au- 
thorized to  institute  and  carry  on  that  pro- 
ceeding for  the  bank."  The  precedent  cited 
was  American  Ins.  Co.  v.  Ctakley  (18*2) 
B  Paige  (IT.  T.)  4S6,  39  Am.  Dec.  661. 
There  the  rights  of  a  third  person  were  in- 
volved; but  there  is  nothiog  to  show  that 
the  doctrine  reflected  in  the  following  re- 
marks of  Walworth,  Ch.,  was  regu^ed  by 
him  as  being  applicable  only  under  these 
circumstances;  'It  is  a  matter  of  every 
day's  occurrence  for  the  presidents  or  other 
bead  officers  of  corporations  to  employ  and 
retain  attorneys  and  counsel  to  prosecute 
or  defend  auits,  or  to  aaaiat  in  legal  pro- 
ceedings in  which  the  corporation  is  inter- 
ested. And  I  doubt  whether  it  is  usual  for 
members  of  the  bar  to  take  the  precaution 
to  inquire,  when  they  are  thus  retained, 
whether  there  has  been  a  formal  resolution 
of  the  board  of  directors  authorizhig  liis  re- 
tainer in  the  suit." 

In  Richmond,  F.  &  P.  R.  Co.  v.  Snead 
(1869)  19  Gratt.  (Va.)  364,  100  Am.  Dee. 
670,  where  an  action  was  held  to  be  main- 
tainable for  work  done  on  the  defendant's 
railroad  by  the  plaintiff's  slaves,  it  was  re- 
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marked  that  the  anthorlty  of  ita  p 
to  make  contracts  for  the  necessary  labor 
for  the  company  was  incident  to  his  office, 
and  had  not  been  disputed. 

In  Davies  v.  Harvey  Steel  Co.  (I8B6)  8 
App.  Div.  166,  39  IT.  Y.  Supp.  791,  the 
court,  in  sustaining  a  verdict  in  favor  of  an 
agent  who  bad  been  employed  by  the  de- 
fendant's president  to  exploit  an  inveotioo, 
laid  it  down  that  "the  president  of  a  cor- 
poration has  prima  facie  power  to  do  aey 
act  which  the  board  of  directors  could  au- 
thorise or  ratify."  The  doctrine  thus  enun- 
ciated is  apparently  inconsistent  with  tha 
language  used  by  the  court  of  appeals  in 
Oakes  V.  Cattaraufnis  Water  Co.  (1894)  143 
W.  Y.  430,  26  hMJ<.  644,  38  N.  E.  461,  See 
note  4,  infra.  A  similar  criticism  applies 
to  Powers  v.  Schlicht  Heat,  Light  &  F.  Co. 
(1897)  23  App.  Div.  380,  48  M.  Y.  Supp. 
237,  affirmed  in  (1901)  166  N.  Y.  062,  59 
N.  E.  1129,  where  the  appellate  division 
again  applied  the  doctrine  as  to  the  pre- 
sumptive authority  of  the  president. 

In  Armstrcmg  v.  Webber  ft  Co.  (1916)  92 
Wash.  296,  I5B  Pac  967,  the  power  of  the 
president  of  a  corporation  engaged  in  a  real 
estate  brokerage  business  to  empkiy  an 
agent  to  attend  to  sales  of  a  certain  de- 
scription was  not  disputed. 

In   French  Qua   Saving  Co.  v.   Detbarats 


fendant  company  was  held  to  be  liable  for 
the  price  of  certain  advertisements  which 
had,  with  the  luiowledge  and  acquiescence 
of  its  presid^it,  been  inserted  in  plaintiff's 
newspaper  by  Robert,  ite  flnanaial  agent, 
one  of  the  nounds  of  the  decision  was  tliat 
"the  plaintflfs  were  entitled  to  assume  that 
the  president  was  authorised  to  enter  into 
an  agreement  with  Robert  and  with  them, 
it  being  an  agreement  in  regard  to  which 
the  board  would  have  had  power  to  bind 
the  company.  They  were  entitled  to  as- 
sume that  he  had  been  duly  clothed  with 
the  real  authority  which  he  was  oetenaibly 
exercising  in  allowing  Robert,  as  agmt,  to 
enter  in  a  etmtraot  for  the  adrertieementa 
referred  to." 

For  cases  in  which  the  doctrine  that  a 
president  has,  by  virtue  of  Us  office,  im- 
plied authority  to  employ  couneel  to  at- 
tend to  the  legal  affairs  of  the  company, 
was  laoet  or  less  distinctly  adopted,  see 
Winfleld,  Mortg.  A  T.  Co.  v.  Robinson 
(1913)  89  Kan.  842,  132  Pac.  019,  Ann.  Caa. 
191GA,  461;  Savings  Bank  v.  Benton  (18B9) 
2  Met.  (Zy.)  240;  Trailer  v.  Minneapolis 
Cedar  A  Lumber  Co.  (1916)  128  lUnn.  296, 
150  U.  W.  914;  Western  Bank  v.  Oiletrap 
(1870)  46  Me.  419;  Turner  v.  Oiillioothe  & 
D.  U.  City  R.  Co.  (1876)  t\  Ho,  605; 
Southgate  v,  Atlantic  ft  P.  R.  Go.  (1876) 
61  Mo.  89;  Caiman  v.  West  Virginia  OU  & 
Land  Co.  (1884)  26  W.  Va.  148.  The  dis- 
tinction upon  which  the  second  of  the 
theories  stated  in  the  text  is  founded  waa 
not  adverted  to  in  any  of  these  cases; 
tliough  it  will  be  observed  Uiat,  upon  the 
facts,  most,  if  not  all,  of  tham,  iMght  be 
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The  theory  exemplifle<l  by  other  cas«B 
is  that  a  president  is  empowered  to  make 
contracts  ia  respect  of  matters  pertain- 
ing to  the  ordinary  routine  of  corporate 
bnnness,  but  has  no  anthority  to  enter 
into  Bach  contrscts  where  they  relate  to 


transactions  of  aa  nnuenally  important 
eharaeter.* 

Other  cases  proceed  npon  the  theory 
that  a  president  is  not  invested,  by  vir- 
tue of  hia  office  merely,  with  authority 
to  dischai^  executive  functions.*      In 


regarded  aa  lltaBtratujtiB  of  the  first  branch 
of  that  theory. 

( In  Uathiaa  v.  White  Sulphur  Springs 
AwHi.  (1897)  19  Hont  3S9,  4S  Fac.  624,  the 
court  refuged  to  entertain  the  pTeBiimption 
"^hat  one  of  the  implied  powers  of  the  office 
of  president  of  a  corporation  organiied  to 
acquire  title  to  a  town  site  and  buy  landa 
and  build  buualngs  is  to  act  as  its  manag- 
Jog  agent  in  entering  into  a  contra  ft  with 
an  architect  to  draw  plans  for  an  expensive 
Dew  buildine  for  the  company."  The  rule 
was  declared  to  be  dilTcrent  with  respect 
to  oontracte  within  the  ordinary  scope  of 
the  business  of  the  corporation,  such  as 
those  involving  the  repaus  of  a  building 
owned  by  it. 

Compare  also  Tobin  v.  Roaring  Creek  & 
C.  R.  Co.  (1S9S)  SQ  Fed.  1020,  where  it  was 
held  that  the  president  of  a  railroad  com- 
pany had  no  inherent  authority  to  make  a 
contract  under  which  the  other  party  was 
to  procure  a  loan  of  ?150,OOO  for  the  com- 
p*ny  in  consideration  of  a  commission  of 
10  per  cent.  The  court  proceeded  upon  the 
ground  that  "the  transaction  was  an  ex- 
traordinary one,  and  quite  beyond  the 
sphere  of  its  ordinary  business  and  the  c\is- 
t«Hnary  scope  of  the  agency  of  the  presi- 
dent of  such  a  corporation." 

•  In  Wainwright  v,  P.  H.  i  F.  M.  Roots 
Co.  {1612)  176  Ind.  SS2,  97  N.  '£:.  S,  the 
special  ground  upon  which  the  court  denied 
tne  power  of  the  defendant's  president  to 
contract  with  the  plaintiff  for  the  manage - 


creation  of  corporations  of  the  class  __ 
which  the  defendant  belonged  provided  that 
the  business  of  such  corporation  should  be 
managed  by  the  board  of  directors.  But 
the  general  rule  was  [aid  down  "that  the 
olEce  of  president  of  a  private  corporation 
of  itoelf  confers  no  power  on  the  incum- 
bent to  bind  the  corporation  or  control  its 
property.  His  powers  as  agent  must  come 
by  delegation  from  the  coiporation,  through 
the  board  of  directors,  formally  and  di- 
reetly  granted,  or  implied  from  its  habit 
or  custom  of  doing  business." 

In  Key  v.  Eastern  Iowa  Telepb.  Co. 
(1913)  162  Iowa,  626,  !44  N.  W.  3S3,  where 
a  claim  for  the  fees  of  an  attorney  en- 
gaged to  conduct  a  suit  for  an  accounting 
against  an  ofhcer  of  the  defendant  company 
was  disallowed,  the  court  proceeded  upon 
the  theory  that  authority  to  make  such  a 
contract  could  not  be  treated  as  an  inci' 
dent  of  the  proeidential  ofEce,  unless  it  had 
been  attached,  thereto  by  the  articles  o'f  In- 
corporation, or  the  Jby-lawa,  or  had  been 
delegated  to  the  hqlder  of  the  office  by  the 
(Ikectera  The  opinion  contains  a  lengthy 
discussion  of  the  poww's  of  presidents. 
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In  Seevers  v.  Cleveland  Coal  Co.  (1910) 
—  Iowa,  — ,  159  N.  W.  184,  the  point  that 
the  president  of  the  defendant  company 
was  not   empowered,   merely   by   virtue   of 

hie  presidential  office,  to  employ  the  plain- 
titf  to  And  a  purchaser  for  the  company's 
coal  lands,  was  referred  to  as  being  beyond 
all  doubt.  The  ground  upon  which  the  con- 
tract of  employment  was  held  binding  was 
that  the  p  resilient  was  also  generaJ 
manager. 

In  Grant  v.  Duluth,  M.  &  N".  R.  Co.  (1896) 
86  Minn.  349,  09  N.  W.  23,  it  was  held  that 
a  verdict  in  favor  of  the  defendant  railroad 
company  hed  been  properly  directed,  on  the 
ground  that  there  was  no  evidence  from 
which  it  could  warrantably  be  inferred  that 
Its  president  was  authorized  to  biod  it  by 
his  promise  that  the  ulaintifT,  a  subcon- 
tractor, should  be  paid  for  any  loss  he 
might  sustain  in  gamg  on  with  the  stipu- 
lated work  snd  completing  it,  and  this 
Eromise  had  not  been  subsequently  ratified 
V  it.  The  court  said:  "It  would  not  be 
claimed  that  authority  to  make  such  a  con- 
tract as  this  in  behalf  of  the  defendant 
was  within  the  implied  powers  of  the  presi- 
dent, merely  as  en  executive  officer,  espe- 
cialty  in  view  of  the  explicit  provisions  of 
the  articles  of  association  vesting  the  en- 
tire government  of  the  corporation  and  the 
management  of  its  affairs  in  the  hoard  of 
directors." 

That  the  president  of  a  business  cor- 
poration has  no  power,  as  such,  to  ap- 
point a  general  business  manager  without 
the  consent  of  the  directors,  was  laid  down 
in  Vogel  v.  St.  Txiuis  Museum,  Opera  ft  F. 
A.  Gallery  (1880)   8  Mo.  App.  687. 

In  Risfcy  v.  Indianapolis,  B.  ft  W.  R. 
Co.  (1874)  1  Hun  (W.  Y.)  202.  affirmed  in 
(1876)  62  N.  Y,  240,  the  right  of  a  broker 
to  recover  for  services  in  obtaining  for  a 
railroad  company,  at  the  request  of  Ita 
president,  a  contractor  who  would  nnder- 
take  to  build  its  road,  and  in  procuring 
the  conversion  of  certain  municipal  bonds, 
was  denied  on  grounds  thus  stated:  "The 
president,  with  whom  the  contract  for  the 
payment  of  the  plaintiff  was  made,  had  no 
special  or  direct  authority  from  hia  com- 
pany to  enter  into  any  agreement  bf  that 
kind.  .  ,  .  The  circumstence  that  he  was 
president  of  the  company  was  not,  of  it- 
self, evidence  of  the  existence  of  such  au- 
thority, for  it  does  not  orrfinartly  apper- 
tain to  the  duties  of  persons  acting  in  that 
capacity.     .  .     The  charter  of  the  com- 

pany gave  the  immediate  government  and 
direction  of  its  arffaire  to  a  board  of  tbir- 


of  their  nurtber  presMent,  a  majority  of 
whom  constituted  a  quorum  for  the  trane- 
Kction   of  businees.     But  it  conferred  n» 
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one  of  those  eases  thft  aontentioa  that  I  be  predicated  on  the  groood  of  an  enter- 
aa  enlai^'ement  of  his  authority  should  I  geuey  was  rejected.*    But  the  laiigoage 


authority  oa  the  peraon  who  shouid  be 
elected  prcsidiint,  to  bind  the  c;oniptiny  by 
Itiit  contracts.  Hip  power,  in  that  renpect, 
appears  to  have  been  defined  exclusively  by 
the  by-laws  enacted  bv  the  company.  And 
it  was  restricted  to  tlie  management  ot  all 
negotiatioas  with  otiier  cor|>uratioiie,  com- 
panies, or  individuals,  touching  their 
mutual  interests  and  the  claims  of  either 
party  on  the  other,  and  to  entering  into  or 
concluding  all  such  agreements  or  contracts 
with  any  of  such  parties  as  should  be  ap- 
proved by  the  board  of  the  executive  com- 
mittee. This  entirely  withheld  the  power 
to  make  contracts  binding  on  the  company, 
unless  the  approval  ot  the  executive  com- 
mittee was  first  obtained  for  that  purpose." 
In  Oakes  v.  Cattaraugus  Water  Co. 
(1894)  143  N.  T.  430,  26  L.R.A.  344,  38 
N.  E.  481,  it  was  held  that  the  complaint 
in  an  action  for  services  rendered  in  pro- 
curing a  right  of  way  for  a  water  company 
should  not  have  been  dismissed,  beaiuae 
the  evidence  tended  to  prove  that  the  preai- 
dent,  who  had  employed  the  plaintifT,  was 
the  general  manager  of  the  company.  The 
court  said:  "In  this  case  the  president, 
having  full  personal  charge  of  the  busi- 
ness which  the  defendant  was  organized  to 
transact,  represented  the  corporation,  and 
prima  facie  he  had  power  to  do  any  act 
which  the  directors  could  authorize  or 
ratify,  ,  .  .  The  corporation  had  re- 
solved to  do  the  work,  which  was  put  in 
cliarge  of  the  president,  who  was  the  prin- 
cipal promoter  in  organizing  it.  He  was 
on  the  ground,  directing  the  operations,  and 
must  be  assumed  to  have  the  power  to  do 
whatever  was  necessary  in  executing  the 
corporate  objects.  It  cannot  be  doubted 
that  he  had  powt 
workmen  to  con 
hind  the  companv  by  contracts  for  labor 
and  materials.  !^e  could  also  employ  men 
to  secure  for  the  company  rights  of  way. 
rentals  for  hydrairts,  and  the  other  things 
neceasariiy  pertaining  to  the  business;  and 
if  he  could  niake  contracts  for  that  pur- 
pose, why  could  he  not  adopt  ai^d  ratify 
one  made  by  himself,  though  before  the 
corporation  was  legally  created,  but  in  an- 
ticipation of  what  subsequently  occurred  in 
obtaining  the  consents  and  filing  the  cer. 
tifitate  of  incorporation T"  From  the  lan- 
guage of  the  court  in  this  case  and  the 
actual  ratio  decidendi,  no  other  conclusion 
seems  to  be  possible  than  that  the  non- 
liability of  the  company  would  have  been 
deckred  as  a  matter  of  law  if  no  affirma- 
tive evidence  respecting  the  powers  and 
functions  of  the  president  had  been  intro- 
duced. The  same  point  of  view  is  exempli- 
fied in  the  following  decisions  of  the  su- 
preme court:  De  Bost  v.  Albert  Palmer  Co. 
ilSSS)  35  Hun  (H.  Y.]  386  (president  not 
presumptively  authorized  to  bind  it  hy  a 
contract  to  pay  commission  to  brokers  em- 
ployed to  sell  land) ;  Bright  v.  Canadian  In- 

L.R.A.I9I8F. 


ternational  Stock  Yard  ft  A.  Co.  (1895)  83 
Hun,  482,  32  N.  T.  Supp.  71  (where  it  was 
conceded  that  the  presid^t  had  no  powf± 
to  employ  •  broker).  For  later  decisions 
of  that  court,  which  reflect  a  different  doc- 
trine, see  note  3,  supra. 

In  Pollock  y.  Sbultze  (1874)  1  Hun 
(».  Y.)  320,  where  a  contract  made  by  the 
president  of  a  manufacturing  company  for 
the  services  of  a  person  who  was  to  give 
it  advice  with  regard  to  a  certain  newly  in- 
vented article,  and  t«  obtain  a  patent 
therefor,  was  held  to  be  buiding  on  the  eom- 
pany,  only  a  syllabus  is  reported,  and  it 
does  not  show  whether  the  president's  au- 
thority was  viewed  as  being  presumptive, 
or  was  inferred  from  some  specific  evidence 

The  position  of  the  court  with  regard  to 
the  presumptive  powers  of  a  president  ia 
also  left  obscure  In  Teele  r.  Consolidated 
Amusement  Co.  (1907;  Sup.  App.  T.)  102 
H.  Y.  ^upp,  606,  where  an  accountajit  was 
held  to  be  entitled  to  recover  for  services 
rendered  in  examining  the  defendant's 
books  because  the  president,  with  whom 
the  plaintiff  contracted,  had  power  to  bind 
it,  and  the  work  was  done  with  the  knowl- 
edge of,  and  without  any  objection  from, 
the  defendant's  "officers  ,"^a  somewhat 
vague  expression  which  in  this  connection 
apparently  means  ■directors." 

For  other  cases  decided  with  refer«)ee  to 
the  theory  stated  in  tlte  text,  see  Hoffman 
V.  Guy  M.  Rush  Co.  (1915)  27  CaL  App. 
167,  149  Pac  177  (employment  of  broker 
for  sale  of  corporate  stock) ;  Johnson  v. 
Sage  (1896)  4  Idaho,  758,  44  Pac.  641 
(president  and  secretary  of  mining  com- 
pany, not  impliedly  authorised  to  appoint 
agent  to  manage,  control,  sell,  and  transfer 
its  property) ;  Brooklyn  Gravel  Road  Co.  t. 
Slaughter  (1870)  33  tnd.  186  (president  of 
gravel  road  company,  not  authorised  to  pay 
for  any  part  of  the  grading  work) ;  Griffith 
V.  Chicago,  B.  ft  P.  R.  Co.  (18B7)  74  Iowa, 
85,  36  N.  W.  001  (Gonstniction  of  railroad); 
Ney  T.  Eastern  Iowa  Teleph.  Co.  (1913)  162 
Iowa,  525,  144  N.  W.  383  (employment  of 
counsel) ;  Bright  y.  Metairie  Cemetery  Aaso. 
(1881)  33  La.  Ann.  68  (president  not  au- 
thorized to  employ  counsel  without  a 
resolution  of  the  board  of  directors) ;  Mt. 
Sterling  ft  J.  Tump.  Road  Co.  v.  Looney 
(1858)  1  Met.  (Zy.)  6B0,  71  Am.  Dec.  4GI 
(construction  work) ;  Wait  v.  Nashua  Ar- 
mory Asso.  (1891)  66  M.  H.  581,  14  LJ:.A. 
356,  49  Am.  St.  Rep,  630,  23  Ati.  77  (ri^t 
of  architect  to  recover  for  services  in  pre- 
paring plana  and  specifications  was  denied 
on  the  ground  that  there  was  no  specific 
evidence  that  the  president  of  the  defendant 
had  been  authorised  to  employ  him  for  such 
a  purpose) ;  Thomson  v.  Central  Pass.  K. 
Co.  (1910)  80  N.  J.  I..  328,  78  Ati.  152  (pres- 
ident not  authorized  to  pay  a  person  for 
causing  certain  suits  to  be  aiscontinued). 

S  Pacific  Bank  v.   Stone   (1898)    121   CaL 
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used  by  the  court  shows  that  its  views 
ID  this  i^ard  had  reference  merely  to 
the  special  circumstaaces  under  discus- 
sion, and  that  it  did  not  intend  to  lay 
down  the  general  propoaition  (mani- 
festly untenable)  that  the  impiied  pow- 
ers of  a  president  eaonot  be  extended  by 
an  emergency. 

In  some  of  the  cases  involving  eon- 
tracts  lor  services  no  general  statement 


of  doctrine  concerning  the  presumptivo 
anthority  of  a  president  is  found  in  the 
opinions,  the  right  of  recovery  being  de- 
termined merely  with  reference  to  the 
effect  of  the  specifio  testimony  which 
bore  upon  the  fact  of  his  investiture 
with  mansgerial  powers,  either  by  a 
formal  resolntitm  of  the  directors,  or 
through  their  continued  acquiescence  in 
the   exercise   of   such  powers.'     Under 


202.  53  Pac.  534.  The  ar^ment  of  counsel 
was  that  the  board  of  dtrectori  had  been 
deposed  and  oasted  from  the  bank  bj  a. 
decree  of  the  superior  court;  that  an  emer- 
gency thus  arose;  that  the  Yice  president 
bad  the  unqualified  right,  by  virtue  of  taia 
office  of  acting  preaident,  and  having  the  af- 
fairs of  the  bank  in  charge,  to  retain  an 
attorney  to  ascertain  the  ri^ta  of  the 
board.  Bat  the  court  said:  "When  the 
directors  were  ousted  McDonald  shared 
their  fate,  for  he  was  vice  president  and 
acting  president  by  virtue  of  being  alio  a 
director.  There  was,  therefore,  no  emer- 
gency calling  for  action  by  McDonald  which 
did  not  equally  appeal  to  all  the  other  di- 
rectors. What  view  might  be  taken  of  all 
■  the  facts  and  eircam stances  of  the  case, 
were  thia  an  action  for  the  value  of  work 
and  labor  performed,  need  not  be  conaid- 
ered;  for  defendant,  having  alleged  a  special 
contract,  and  relying  alone  upon  that,  can- 
not be  allowed  to  recover  on  a  quaatum 
meruit.  .  .  .  We  can  perceive  no  reason 
why  a  bank  president  should  be  clothed 
with  ex  offlrio  powers  greater  than  those 
of  the  president  of  any  other  corporation. 
As  director  he  derives  his  authority  from 
the  same  source  as  presidents  of  other  cor- 
porations organized  under  the  statute,  and 
as  the  presiding  officer  his  functions  and 
powers  in  the  management  of  the  corporate 


evidence  of  authority  to  employ  an  attor- 
ney, as  was  the  case  here,  and,  in  the 
absence  of  all  evidence  of  Bubseqncnt  con- 
sent or  ratification,  wo  must  hold  that  the 
contract  sued  upon  was  unauthorized,  and 
in  an  action  based  thereon  he  cannot  re- 
cover." The  court  disapproved  the  state- 
ment in  Morse  on  Banks  &  Banking,  |  US, 
that  to  take  chai^  of  the  litigation  of  a 
bank  is  the  function  of  the  president  by 
virtue  of  his  office,  and  mentioned  that  this 
doctrine  has  been  controverted  in  Thompson 
on  Corporations,  I,  4«20. 

'In  Egbert  v.  Suo  Co.  (1903)  126  Fed. 
5*8,  where  the  evidence  showed  that  almost 
tbe  whole  executive  business  of  an  insur- 
ance company  waa  in  the  hands  of  the  preai- 
dent, it  was  held  to  be  bound  by  a  contract 
made  by  him  for  the  employiuent  of  an 
agent. 

In  Rennie  v.  Mutual  L.  Ins.  Co.  (ISIO)  99 
C.  C.  A.  556,  176  Fed.  202,  tbe  action  was 
brought  upon  an  oral  contract,  made  with 
the  president  of  the  defendant,  whereby,  in 
consideration   that  tbe  plaint^  would  ac- 
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cept  the  position  of  general  manager  for  the 
defendant  in  Australia,  and  g«  to  Australia 
in  order  to  be  geneial  manager,  it  was 
stipulated  that  if,  on  the  termination  of  his 
employment  aa  general  majiager,  the  plain- 
tiff had  not  sucmeded  in  building  up  a  sat- 
isfactory renewal  commission  account,  the 
defendant  would  pay  to  lum  annually  for 
the  remainder  of  his  life  an  amount  suffi- 
cient to  support  him.  The  plaintiff  rested 
his  case  upon  j  11  of  the  by-laws,  by  which 
the  preaident  waa  empowered  to  Mve  the 
general  din^tion  and  supervision  of  the  af- 
faira  and  officers  of  the  company,  and  to  es- 
tablish rules  for  the  conduct  of  its  businessi 
upon  I  40,  which  gave  the  president  power 
to  fix  the  salary  or  compensation  of  agents; 
and  upon  J  4,  which  provided  that  at  each 
quarterly  meeting  of  tfie  trustees  a  report 
should  be  made  by  the  president  of  the 
business  of  the  company  for  tbe  previous 
quarter,  stating  particularly  the  contracts 
made  during  the  quarter.  It  was  argued 
tlwt  by  these  provisions  the  practical  con- 
trol erf  the  company,  in  the  general  course 
of  its  business,  was  given  to  the  president. 
But  the  court  rejected  this  contention,  say- 
ing; "The  whole  course  of  business  nepi- 
tives  the  authority  of  the  president  to  make 
such  a  ctmtraot,  and  leads  to  tbe  irresistible 
conclusion  that  he  had  the  authority,  which 
we  have  just  mentioned,  to  make  only  the 
ordinary  routine  contracts  from  day  to  day. 
but  not  to  make  other  contraets,  and  that 
he  clearly  had  no  power  to  make  an  indefi- 
nite agreement  for  a  long  number  of  years." 

In  Miller  v.  Mason  (Sty  ft  F.  D.  R.  Co. 
(1906)  132  Iowa,  412,  108  N.  W.  302,  recov- 
ery for  aervices  rendered  in  drilling  wells 
was  denied,  on  the  ground  that  the  evidence 
was  insufficient  to  show  that  the  president 
of  the  defendant  railway  company  had  em- 
powered the  chief  engineer  to  modify  the 
provisions  of  a  written  contract  with  refer- 
ence to  compensation  for  delay  in  furnishing 
materials. 

One  of  the  points  decided  in  Bowditeh 
Furniture  Co.  v.  Jones  (1001)  74  Conn.  149, 
50  Atl.  41,  waa  that  the  plaintiff  company's 
prpsident  had  no  authority,  either  as  presi- 
dent and  manager  or  otherwise,  to  make  an 
agreement  which  provided  that  the  defend- 
ant waa  to  do  dental  work  for  the  president 
and  faia  family,  and  take  in  payment  there- 
for goods  and  furniture  from  the  president, 
it  being  understood  by  the  defendant  that 
such  goods  and  furniture  were  to  be  taken 
from  thfl  atock  of  the  plaintilT  corporation. 

In  T.  M.  GilBore  ft  Co.  t.  W.  B.  Samuels 
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such  circiimstaiices  the  theoretical  posl- 1 
tion  of  the  court  most  be  ascertained  by  | 


examinatioD  of  its  deci^ons  with  re- 
gard to  other  descriptions  of  oontracta. 


&  Co.  (1909)  135  Ky.  708,  123  S.  W.  271, 
21  Ann.  Cs».  Oil,  It  was  held  that  a  director 
of  a  manufacturing  company  whose  official 
design atioQ  was  "secretary  and  treasurer," 
but  who  had  boen  appointed  by  the  direc- 
tors to  exerciae  managerial  functions  of  the 
same  scope  and  quality  as  those  intrusted 
to  the  praaident,  was  impliedly  authorized 
to  make  a  contract  which  provided  that  the 
other  party,  a  broker,  was  to  sell  on  com- 
mis^on  for  a  specified  period  the  commodity 
manufactured  by  the  corporation;  but  that 
he  had  no  power  to  include  in  such  a  con- 
tract a  stipulation  under  which  the  broker 
was  to  receiTc  an  additional  commission  in 
tlie  event  of  the  purchaser  of  the  commodity 
exercising  the  option  given  to  him  of  pur- 
chasing the  real  property  of  the  corporation. 
The  reason  why  the  extent  of  the  powers 
of  the  director  in  question  was  a  material 
element  in  this  case  was  that  the  company 
relied   upon   the   defense   that    the   mental 

rers  of  the  president  were  so  weakened 
the  use  of  morphine  that  she  did  not 
understand  what  she  was  doing  when  she 
executed  the  contract.  The  contract  was 
held  to  be  a  severable  one,  so  far  aa  the 
claimant's  remedial  rights  were  eoucemed. 

In  Jones  v.  Williams  (18BT)  13S  Mo.  1, 
37  L.R.A.  eS2,  61  Am.  St.  Rep.  430,  39  8.  W. 
486,  40  S.  W.  353,  where  a  contract  made 
by  the  president  of  a  newspaper  company 
for  tlte  employment  of  the  plaintiff  as  man- 
ager and  editor  was  held  to  be  binding  upon 
it,  the  facta  relied  upon  by  the  court  were 
that  the  voluminoua  evidence  in  the  record 
did  not  disclose  a  single  instance  in  which 
the  will  of  the  president  was  disregarded 
by  the  board  of  directors;  that  the  huainesa 
of  the  corporation  was  conducted  precisely 
as  though  it  had  been  his  private  business; 
that  he  appointed  or  dictated  the  appoint- 
ment of  al]  the  principal  agents  and  em- 
ployees, and  fixed  their  salariesj  that  he 
directed  the  policy  and  manajfement  of  the 
paper;  that  he  drew  out  the  earnings  at  will 
before  dividends  were  declared;  and  that  he 
spoke  of  the  paper  as  "my  paper,"  and 
treated  everyone  connected  with  it  as  Ma 
employees. 

In  Murphy  v,  W.  H.  &  F.  W.  Cane  (1912; 
Err.  &  App.)  82  M.  J.  L.  557,  82  Atl.  854, 
Ann.  Caa.  1913D,  643,  where  the  action  was 
brought  for  the  breach  of  a  contract  for 
plumbing  work,  made  with  the  defendant 
company  as  principal  contractor  on  a  build- 
ing, the  authority  of  its  president  to  make 
the  contract  was  inferred  from  the  fact  that 
the  stockholders  elected  and  re-elected  him 
as  president,  and  refrained  from  establish 
ing  by-laws  for  prescribing  his  powers  and 
authority,  or  for  regulating  the  mode  in 
which  the  business  of  the  company  should 
be  conducted.  Under  such  circumstances  it 
was  deemed  to  be  "more  reasonable  to  infer 
from  the  entire  course  of  bUBiness  that  the 
company  intended  to  confer  Upon  him  such 
authority  as  be  ia  shown  to  have  custom- 
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ly  exercised,"  In  this  point  of  view,  it 
s  considered  that  the  case  did  not  require 
..  discussion  of  the  doctrine  relied  upon  by 
the  supreme  court,  that  the  president  of  a 
building  company  is  not  invested  by  virtue 
of  bis  oflice  with  an  implied  power  to  award 
■ubcontracts  in  regard  to  construction  work 
for  which  his  company  has  the  main  con- 
tract.    See   (leiO)   80  H.  J.  L.  103,  76  Atl. 

In  Bogart  v.  New  York  ft  L.  I.  R.  Co, 
(1907}  178  App.  Div.  50,  102  S.  Y.  Supp. 
1093,  afilrmed  in  (1908)  101  N.  Y.  560,  86 
N.  E.  1106,  where  the  plaintiff,  who  was  a 
director  and  secretary  of  the  defendant,  and 
also  its  consulting  engineer,  sued  for  serv- 
ices rendered  in  the  latter  capacity  under  a 
contract  made  with  the  president,  a  verdict 
in  his  favor  was  sustained  on  the  ground 
that  it  was  provided  by  one  of  the  by-laws 
of  the  defendant  that  "the  president  shall 
be  the  chief  executive  officer  and  head  of 
the  company  in  all  its  opemtiona,  and  shall 
supervtae  all  other  officers  and  all  depart- 
menta  of  the  road  in  every  respect." 

In  Rosewater  v.  Glen  Teleph.  Co.  (1903) 
81  App.  Div.  276,  80  S.  Y.  Supp.  880,  the  - 
claim  of  an  electrical  expert  for  services  in 
making  affidavit,  to  be  used  for  the  purpose 
of  opposing  a  motion  made  by  another  com- 
pany for  a  preliminary  injunction  against 
placing  telephone  wires  in  a  subway  in  a 
certain  city,  was  allowed  on  the  ground  that 
the  president  of  the  defendant,  at  whose 
instance  the  affidavit  was  made,  was  its 
chief  executive  officer,  that  he  had  charge  of 
the  conatniction  of  the  subways,  that  tba 
defendant  waa  directly  interested  in  com- 
pelling the  other  company  to  use  its  sub- 
ways, and  that  its  interest  in  the  action 
brought  by  that  company  against  the  city 
was  being  guarded  by  him  in  hia  ofBdal 
capacity. 

In  Twelfth  Street  Market  Co.  v,  Jackson 
(1883)  102  Pa.  269,  one  of  the  by-hiws  of 
the  defendant  company  conferred  upon  the 
president  the  gmeral  charge  and  direction 
of  its  business;  but  another  by-law  de- 
clared that  the  finance  committee  should 
make  arrangements  tor  providing  the  necea- 
aary  funds  for  meeting  all  the  corporate  lia- 
bilities. Held,  that  the  president  had  no 
power  to  engage  a  broker  to  procure  a  party 
to  pay  off  the  ground  rent  on  the  defend- 
ant's property. 

In  Heinze  v.  South  Qreen  Bay  Land  ft 
Dock  Co.  (1901)  10«  Wis.  B9,  85  N.  W.  145, 
one  of  the  grounds  upon  which  the  claim- 
ant's right  to  recover  compensation  for 
certain  survey  work,  performed  under  a 
contract  made  with  the  president  of  the 
defendant,  was  upheld,  was  thus  stated: 
"The  by-laws  of  the  company  gave  him  a 
general  supervision  of  the  entire  buaiaoaa 
of  the  company,  and  authority  to  sign  all 
contracts.  In  addition,  the  act  In  question 
waa  directly  in  line  with  the  general  pur- 
pose and  course  of  busineas  of  the  corpora- 
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— aa  inqtur;  wfaieh  would  earrj  no  ont- 
adt  the  scope  a£  the  present  monograpb. 

It  ifl  clear  that,  under  any  theory  as 
to  the  presumptive  powers  of  a  presi- 
dent,  a  contraot  of  employment  made  by 
bim  is  not  binding  upon  the  company 
where  it  relatea  to  a  tianaaetion  wholly 
oataide  the  scope  and  purposes  of  the 
corporate  bitsinesa,*  or  to  a  matter  al- 
ready provided  for  by  a  resolution  of  the 
board  of  directors.' 

Whether  the  contract  of  employment 
npoQ  which  the  elaimant  relies  was  an- 
thoriEed,  aa  being  in  a  reasonable  sense 
incidental  to  the  exeroise  of  a  certain 
special  power  conferred  opon  the  presi- 
drait,  is  a  qaestian  to  be  determined  with 
reference  to  the  natnre  and  scope  of 
that  power." 

In  some  of  the  oases  which  involve 
claims  for  aervioea  rendered  at  the  in- 
stance of  a  president,  the  ooart  has 
adverted  to  the  general  rale  "that  a 
bosineas  eorporation  cannot,  by  its  by- 
laws, so  limit  the  power  of  its  executive 
officers  that  the  corporation  shall  not  be 
liaUe  for  ordinary  engagements  made  by 
such  ofBcera  in  the  transaction  of  the 
company  'a  business  with  those  who  have 


no  knowledge  of  such  limitation."" 
This  rule  manifestly  operates  for  the 
protection  of  the  claimant,  irAspeotive 
of  wheiher  the  ostensible  power  of  such 
officers  is  predicated  as  being  an  implied 
incidfflit  of  their  functions,  or  an  express 
delegation  by  the  directors. 

g  23.  OenanU  manager  acttng  t«f  a 
primeipal  eM«r  than  a  oorporatbrn. 
Having  regard  to  the  authorities  as 
they  stand,  it  cannot  be  said  that  the 
implied  powers  of  s  gencrai  manager 
appointed  by  an  individual  are  deemed, 
so  far,  at  least,  as  contracts  of  employ- 
ment are  concerned,  to  be  essentially 
either  broader  or  narrower  than  the 
powers  of  a  genera!  manager  appointed 
by  a  private  corporation  (see  next  sec- 
tion). The  question  whether  any  special 
significance  ahonld  be  ascribed  to  the 
fact  that,  where  a  corporation  is  in- 
volved, the  directors  are  interposed  be- 
tween the  general  manner  and  the 
stockholders  themselves,  has  not  been 
raised.  But  as  there  is  actually  some 
difference  between  the  elements  to  be 
oonsidered,  according  as  the  principal  is 
or  is  not  a  corporation,  it  may  be  advis- 


tion,  and  necessary  in  order  to  fully  carry 
oat  the  corporate  purpose." 

■In   Medorry  ».  Jobn  0.   Wiarda   ft  Co. 


Compare  also  the  language  UMd  in  Harrla 
V.  Vienna  Ice  Cream  Co.  (lS(Mi  Sup.  App. 
T.)   46  Misc.  125,  91  H.  Y.  Supp.  317. 

»In  Teraplin  v,  Chicago  B.  &  P.  R.  Co. 
(1887)  73  Iowa,  648,  36  N.  W.  834,  it  was 
laid  down  that  the  president  of  a  railroad 
company  ia  not  invested  simply  "by  virtae 
of  his  office"  with  the  power  to  let  a  con- 
tract in  behalf  of  the  company  for  the  con- 
struction of  its  road,  when  a  contract  for 
such  construction  Iia«  already  been  made  by 
the  board  of  directors.  To  the  same  effect, 
•ee  Central  Trust  Co.  v.  Condon  (1895)  14 
C.  C.  A.  814,  31  U.  8.  App.  387,  67  Fed.  84, 
where  the  plaintifTs  claim  had  relation  to  a 
part  of  railroad  for  the  whole  of  which  a 
contract  had  been  let  before  he  waa  em- 
ployed. 

"Northern  C.  R.  Co.  v.  Bastian  (1859)  18 
Hd.  494  (acting  president  empowered  to  ef- 
fect the  sale  of  certain  iron  has  authority 
to  engage  the  setvices  of  an  agent  to  aid 
him  in  finding  a  purchaser  and  bringing 
about  the  sale);  Siatare  v.  Best  (18S2}  68 
H.  Y.  527  (president  empowered  to  sell  the 
corporate  stoch  has  implied  authority  to  en- 
ga^  a  broker) ;  Hudson  River  ft  W.  Couaty 
MidlMid  R.  Co.  V.  Hanfield  (1899)  36  App. 
Div.  605,  50  H.  Y.  Supp.  877  (president  em- 
powered to  contract  for  construction  of  rail- 
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road  has  authority  to  advance  atodc  and 
bonds  to  the  contractor). 

In  Hendereon  v.  Western  Gas  Engine  Co. 
(1908)  8  Cal.  App.  247,  96  Pac  787,  where 
a  broker  employed  by  the  president  of  the 
defendant  company  to  sell  its  stock  sued 
for  hit  commission,  a  judgment  for  the  de- 
fendant was  reversed  on  the  ground  that 
the  record  disclosed  that  the  defendant  had, 
through  its  board  of  directors,  passed  rcso- 
Intions  anthoriBing  its  president  to  sell  at 
par  certain  of  its  stock  then  in  the  treas- 
uTy;  and  that  "when  said  action  was  taken 
there  waa  a  custom  and  usage  throuf^ut 
California  that  officers,  unless  otherwise  di- 
rected, when  BO  authoriied.  In  the  usual  and 
ordinary  course  of  buBJncsa,  placed  and 
listed  such  stock  with  brokers  on  a  commis- 
sion basis,  without  express  instructions 
from  the  board  of  directors,  and  in  cases 
where  such  stock  was  so  listed,  to  pay  com- 
missions to  such  iDrokers." 

"Powers  V.  Schlicht  Heat,  Ligjit  ft  P. 
Co.  (1697)  23  App.  TAv.  860,  48  N.  Y.  Supp. 
237,  affirmed  in  (1901)  166  N.  Y.  662,  59 
N.  B.  1129  (plaintiff,  employed  by  president 
to  prepare  a  pamphlet  setting  forth  the 
patent  which  the  company  was  organikcd  to 
work  under,  was  held  entitled  to  receive 
compensation).  The  precedent  cited  for  the 
general  doctrine  waa  Rathbun  v.  Snow 
(1899)  123  N.  Y.  349,  10  L.RA.  355,  26 
N.  B.  87B.  See  also  Oakes  v.  Cattaraugus 
Water  Co.  (1894)  143  M.  Y.  430,  26  L.R.A, 
544,  38  N.  £.  461,  the  effect  of  which  in 
anotiwr  point  of  view  is  atatad  in  note  6, 
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able  to  r«co^ize  this  differaaoe  in  tlie 
arrangement  of  the  decisions. 

The  manager  of  a  hotel  has  aathoiity 
to  bind  his  principal  by  a  oonti&et  for 
advertising  the  hotel. ^ 

The  foreman  of  a  mannfaeturer,  who 
is  shown  by  the  evidence  to  have  been, 
daring  his  absence,  left  in  charge  of  the 
business,  as  his  general  agent,  and  eon- 
Bcqnently  to  have  bera  iaveated  with  an 
implied  authority  to  conduct  it  in  the 
same  way  as  when  defendant  was  at 
home,' possesses,  by  virtae  of  such  au- 
thority, a  right  to  employ  laborers  to 
conduct  the  business  of  the  shop,  and 
to  provide  board  for  tbem,  in  the  same 
way  that  the  defendant  himself  had  been 
in  the  habit  of  doing  when  he  was  at 

A  person  appoiated  to  manage  in  one 
state  the  business  of  the  proprietor  of 
a  planing  mill  operated  in  another  state 
has  authority  to  enter  into  a  contract 
for  the  cutting  of  timber  owned  by  his 
principal  in  the  former  state.' 

The  doctrine  formulated  in  the  sylla- 
bns  written  by  the  court  for  the  case 
cited  below  is  as  follows;  "A  nonresi- 
dent agent,  authorized  by  his  principal 
and  charged  with  tiie  exclusive  manage- 
ment of  a  real  estate  loan  hnsiness  in 
this  state,  including  the  examination  of 
titles  and  foreclosure  of  moitgagcs,  has 


implied  authority  to  direct  a  local  anb- 
Bgent,  through  whtMn  all  the  business  has 
been  transacted,  to  retain  a  lawyer 
v^eoever  the  interests  of  his  principal 
demand  professional  attention- ' '  * 

It  has  been  laid  down  that  the  posses- 
sion of  a  general  authority  in  respect  of 
the  management  and  control  of  real 
property  does  not  invest  the  agent  with 
implied  authority  to  employ  counsel  in 
a  case  which  involves  the  title  to  land 
belonging  to  a  third  peraon,  even  though 
the  legal  questions  presented  in  that  case 
are  of  such  a  character  that  the  decision 
to  he  rendered  with  r^ard  to  them  will 
be  a  controlling  precedent  with  regard  to 
the  validity  of  the  principal's  title  to 
his  own  land.* 

In  one  case  it  was  held  that  the  gen- 
eral agent  of  an  nnineorporatod  assoeia- 
tion  operating  a  packet  boat  was  not 
authorized  to  employ  attomeya  on  the 
credit  of  his  principal,  to  commence  and 
prosecute  suits  in  behalf  of  servuits  of 
the  association  who  had  been  assaulted 
while  engaged  in  its  bnainess.* 

The  decisions,  so  far  as  they  go,  pro- 
ceed apon  the  doctrine  that  the  employ- 
ment of  a  doctor  to  attend  on  an  injured 
servant  is  not  within  the  ordinary  scope 
of  the  powers  of  an  agent  appointed  to 
manage  the  business  of  an  individoal.^ 


iCalhoon  v.  Buhre  (1907;  Sup.  Ct.)  75 
H.  J.  L.  439,  67  Atl.  1068.  The  ruling  in 
tfaid  oaK  was  quite  general;  but  doubtless 
the  doctrins  laid  down  is  to  be  taken  as 
being  subject  to  the  implied  quaJiftcation 
that  the  contmct  ahould  be  reason  able,  when 
gauged  with  reference  to  the  extent  and 
character  of  the  buainess  conducted  in  the 
bote).  Such  would  seem  to  be  the  theory 
underlying,  or  at  all  events  assumed  in, 
Muliin  V.  Bire  (1901;  Sup.  App.  T.)  34 
Misc.  540,  69  S.  Y.  Supp.  663.  There  Amar, 
the  manager,  teatifted  that  he  was  employed 
by  the  defendant  as  manager  of  the  hotel; 
that  he  had  general  superviaion  of  the  con- 
duct of  the  hotel,  general  auperintendenee  of 
all  the  employees,  and  general  supervision 
of  all  the  departmenta.  The  defendant  ad- 
mitted the  correctness  of  this  statement- 
Commenting  upon  this  evidence,  the  court 
said;  "On  this  statement  it  seems  clear 
that  the  defendant  beid  Amur  out  to  be  his 
general  agent,  so  far  as  the  conduct  and 
supervision  of  his  hotel  buaineaa  was  con- 
cerned- Whether  he  had  in  fact  authorized 
Amar  to  make  this  contract  is  immaterial. 
The  question  here  is  the  extent  of  the  ap- 
parent authority  he  conferred  uj>on  his 
agent,  and  which,  by  the  latter's  arts  and 
position,  the  public  waa  justlfled  in  assum- 
ing the  agent  possessed.  The  primary  ob- 
ject of  a  hotel  is  to  secure  guests;  and  in 
furtherance  of  this  object  it  would  «eem  to 
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be  well  within  the  powers  of  one  intrusted 
with  the  general  conduct  and  aupervision  of 
a  hotel  in  all  its  departments  to  insert  in  a 
daily  journal  a  two-line  advertisenient.  One 
contracting  with  the  hotel,  and  for  its  bene- 
flt,  would  have  the  right  to  assume  that  a 
manager  occupying  the  position  that  this 
one  concededly  did,  had  authority  to  make 
the  contract  in  question." 

I  Burley  v.  Kitehell  (1844)  20  H.  J.  L.  305. 

(Simpson  v.  Harris  (1911)  174  Ala.  430. 
56  So.  06S  (where  the  action  was  brought 
to  restrain  the  cutting  of  the  timber  in 
question). 

4  Davis  V.  Matthews  (189S)  8  S.  D.  90O. 
(Ifl  N.  W.  456.  In  the  opinion  it  waa  de- 
clared to  be  "manifestly  necessary  from  the 
methods  employed,  «a  well  as  from  the  na- 
ture and  extent  of  the  business  transairted," 
that  the  defendant  should  delegate  to  the 
agent  full  authority  to  employ  an  attorney 
whenever  it  became  necessary.  With  refer- 
ence to  the  business  that  was  being  trans- 
acted, Mr.  Day,  the  agent,  "had  the  powers 
of  a  general  manager,  and  waa  authorieed 
to  do  or  cause  to  be  done,  in  the  usual  and 
accustomed  manner,  everything  necessary  to 
protect  the  interest  of  his  principal." 

•  Perry  v.  Jones  (1877)  18  Kan.  658. 

•  Cochran  v.  Newton  (1848)  5  Denio 
(H.  Y.)   482. 

Tin  Harris  v.  Fitzgerald  (1B02)  76  Conn. 
72,  62  Atl.  316,  an  action  against  a  railroad 


AKNO.— UABUJnr  fob  SEBVIOBS  of  one  XHPLOYIID  BY  AQ^TF. 


Some  oonrts  wonld  donbtieea  regard  this 
doctrine  as  being  subject  to  qu^ifiaatiim 
in  respect  of  coses  involving  on  emer- 
geney.  See  §  52,  infra.  Bat  the  right 
of  recovery  has  not,  as  yet,  been  dis- 
cussed with  reference  to  thu  point  of 


S24,    CFeneral  * 


lager   of  a  a&rpora- 


The  governing  principle  uader  this 
bead  is  that  where  a  peraou  "has  the 
actual  charge  and  management  of  the 
business  by  the  appointment  of  or  with 
the  knowledge  of  the  directore,  the  cor- 
poration will  be  bound  by  his  acts  and 
contracts  which  are  necessary  or  inci- 
dent in  the  course  of  the  business,  with- 
out other  evidence  of  actual  authority."* 


The  question  whether  the  employment 
of  a  person  to  perform  services  for  the 
corporation  falls  within  the  cat^ory 
thus  defined  is  manifestlj  one  to  be  de- 
termined with  reference  to  the  character 
of  the  eorporate  business  and  to  the 
special  elein«its,  if  any,  which  are  pre- 
sented by  the  testimony.  Decisions  of 
the  following  purport  hftve  been  ren- 
dered: 

That  the  general  manager  of  a  mer- 
cantile corporation  was  authorized  to 
engage  brokers  for  the  purpose  of  nego* 
tiating  the  sale  of  real  property  which 
it  acquired  in  the  eoorse  of  its  business, 
and  which  was  not  requisite  for  the 
conduct  of  that  business;'  or  to  engage 
a  person  for  the  performance  of  Rervices 
which  consist  of  counsel  and  advice,  and 


contractor  for  inedical  wrriped  rendered  to 
one  of  his  laborers,  under  an  alleged  request 
from  one  of  his  sons,  who  was  supGrintend- 
ent  and  general  manager,  the  defendant  tes- 
lifled  that  the  duties  of  the  employee  were 
exclusive);  to  make  estimates  for  contracts, 
and  to  see  that  the  work  contracted  tor  waa 
carried  on  diligently  and  properly.  Held, 
that  the  jury  bad  been  erroneously  in- 
structed that  it  was  for  them  to  determine 
whether  the  son,  from  the  general  scope  of 
his  employment,  was  authorized  to  employ 
plaintiff,  and  that  they  should  have  been 
told  that,  if  the^  believed  defendant,  the 
son  had  no  «urh  implied  authority. 

In  Holmes  v.  McAllister  {1900)  123  Mich. 
494,  48  L.R.A  366,  82  >f.  W.  220,  it  was 
held  that  a  Arm  operating  a  laundry  was 
not  bound  by  a  contract  made  by  ite  fore- 
man for  medical  attendance  on  a  servant. 
The  court  said:  "We  d'l  not  .  .  .  hesitate 
to  hold  that  in  those  avocations  of  life 
unaccompanied  bj/  dangers,  on  employer  is 
not  liable  for  the  services  of  a  physician 
summoned  by  bis  manager  •  .  ■  to  attend  an 
employee  in  a  case  of  sudden  illness  or  in- 
jury, whatever  his  moral  obligation  may 
be."  The  loose  phrase  italicized  is  shown  by 
other  parts  of  the  opinion  to  refer  to  on 
assumed  distinction  between  employments 
which  are  and  are  not  extra bazardous.  It 
ia  obvious  that  much  conflict  of  judicial 
opinion  regarding  similar  states  of  fact 
must  in  practice  result  from  the  application 
of  a  teat  aa  vague  as  the  one  thus  sug- 
gested. The  court  did  not  refer  to  the  ear- 
lier case  of  Hodges  v.  Detroit  ElectHc  Light 
4  P.  Co.  (IB96)  109  Mich.  547,  87  N.  W. 
564  (aee  preceding  note),  which,  it  the 
point  had  been  raised,  it  would  presumably 
have  undertaken  to  reconcile  with  the  deci- 
sion rendered  in  the  case  before  it,  on  the 
ground  that  the  basinesa  of  producing  elec- 
tricity is  an  extrabazardouB  one,  as  com- 
pared with  that  carried  on  in  a  laundry. 

In  Malone  v.  Bobinson  (1802)  —  Miss. 
— ,  12  So.  709,  it  was  held  that,  in  the 
absence  of  proof  that  the  manager  of  a 
plantation  had  recaved  speciAc  authority  to 
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make  contracts  for  medical  servicea  to  the 
workmen  under  him,  the  owner  of  the  plan- 
tation could  not  he  held  liable  for  such 
services,  although  he  bad  in  some  instances 
furnished  medical  attendance  for  the  hands 
on  tbe  plantation,  and  saw  the  physician 
while  rendering  such  services,  and  did  not 
object.  It  is  Bubmitted  that,  under  the 
circumstancea  shown,  there  was  at  least  a 
question  for  the  jury  whether  the  manager 
had  ostenaible  authority  to  engage  a  phy- 

1  Thomp.  Corp.  2d  ed.  j  1676. 

*  Henderson  v.  Saymond  Syndicate  ( 1903) 
183  Mass.  443,  57  N.  E.  427.  There  the 
evidence  showed  that  the  land,  tor  the  sale 
of  which  the  plaintiffs  claimed  commissions, 
came  to  the  defendant  as  collateral  security 
for  a  debt;  that  the  pJaintiffe,  through  their 
efforts,  procured  tbe  customer  who  bought 
tbe  land,  and  that  they  did  this  with  the 
knowledge  and  consent  of  one  George  J. 
Raymond,  who  waa  acting  for  the  defend- 
ant The  right  of  the  claimants  to  maintain 
the  action  depended  upon  whether  Raymond 
had  authority  to  write  on  behalf  of  the 
defendant  a  letter  in  which  the  validity  of 
their  claim  for  compensation  was  recogmied. 
Discussing  the  evidence  which  bore  upon 
this  question,  the  court  anid;  "There  was  a 
vote  of  the  corporation  in  1893,  to  employ 


of  the  directors  authorizing  the  s 

to  Lyons.  There  was  evidence  that  beyond, 
these  two  votes  there  were  no  votes  on 
record  authorizing  Raymond  to  have  any 
dealings  with  the  real  estate  of  the  corpo- 
ration, or  to  employ  any  brokers.  There 
was  also  evidence  from  the  president  of  the 
corporation  tjiat  Raymond  was  the  general 
manager  of  tbe  defendant;  and  that  no  for- 
mal votes  were  made  or  placed  upon  the 
corporate  records  in  regard  to  the  business 
transactions  of  Raymond  for  the  ayndicate. 
The  witness  further  testified  that  he  never 
had  objected,  nor  ever  had  known  of  nny 
objection  being  made  by  any  of  the  mem- 
bers of  the  corporation  to  anything .  that 
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o£  efforts  to  enlist  new  capital  in  the 
bosinesB  in  which  the  defmidant  ie  en- 
gaged.' 

That  it  was  within  the  legitimate 
scope  of  the  powers  of  a  general  man.' 
ager  of  a  bnilding  and  loan  association 
to  make  a  eontraot  to  pay  the  nsoal 
eommission  to  a  broker  who  should  se- 
cure a  poTohaser  for  real  estate  held  by 
the  corporation.* 

That  the  general  manager  of  a  coloni- 
zation company  had  implied  authority  to 
employ  persona  to  seek  out  "logged-off" 
lands  which  were  for  sale,  and  place  the 

Raymond  ever  did  for  the  corporation  in 
the  management  of  its  business.  We  are  of 
opinion  that,  on  the  evidence  in  the  case, 
the  jury  were  warranted  in  finding  that  the 
oorporatlon  was  content  to  leave  the  entire 
business  of  the  corporation,  with  all  mat- 
ters incidental  thereto,  to  the  management 
of  Raymond.  The  employment  of  a  nrokei 
to  make  the  sale  was  merely  something 
incidental  to  the  sale.  The  ratification  of 
the  sale  by  the  directors  necessarily  ratified 
everything  incidental  thereto.  No  vote  of 
the  directors  to  authorize  the  employment 
of  a  broker  was  necessary.  It  was  also 
observed  with  regard  to  a  requested  instruc- 
tion to  the  effect  that  a  vote  of  the  corpo- 
ration was  required  before  Raymond  could 
employ  the  plaintiffs:  "This  is  not  a  coirect 
statement  of  the  law.  If  the  jury  found 
that  Raymond  was  authorized  to  sell  the 
land,  and  that  the  employment  of  a  broker 
was  necessary  to  effect  such  sale,  no  vote 
of  the  stockholders  was  necessary." 

•  Whitman  v.  Koted  Silk  Underwear  Co. 
(1902;  N.  T.  City  Ct.)  38  Misc.  7fi6,  78 
K.  Y.  Supp.  880. 

*  Tyler  v.  Anglo-American  Sav.  ft  L. 
Asso.  (1808)  30  App.  Div.  404,  62  N.  T. 
Supp.  77.  In  that  case  the  negotiations 
with  the  person  introduced  by  the  plaintiff 
to  the  general  manager  resulted  in  an  agree- 
ment on  his  part  to  sell  the  property.  Sub- 
sequently the  defendant  transferred  the 
property  to  another  purchaser,  paying  a 
commission  for  such  sale  to  another  agent. 
The  court  thus  discussed  the  question 
whether  the  plaintiff,  having  furnished  such 
customer,  could  be  defeated  in  the  action 
because  the  defendant  hud  failed  to  carry 
out  its  agreement  to  sell  to  the  purchaser 
who  was  furnished:  "Upon  this  proposition 
there  can  hardly  be  two  opinions.  The 
plaintiff  went  to  the  office  of  the  defendant, 
a  corporation,  to  transact  business.  He  was 
referred  to  Mr.  Gilbert  as  the  proper  person 
with  whom  this  business  might  be  trans- 
acted, and  while  it  will  not  he  contended 
that  the  plaintiff  would  be  justified,  without 
further  inquiry,  in  entering  into  a  contract 
involving  matters  of  large  importance,  and 
which  would  naturally  require  the  co-opera- 
tion of  the  corporation  through  its  board  of 
directors,  the  defendant  is  hardly  in  a  posi- 
tion to  say  that  it  was  not  within  the 
legitimate  scope  of  the  powers  and  duties 
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company  in  cammnnieation  with  the 
owners,  so  that  they  migltt  negotiate  for 
the  purchase  of  such  lands." 

That  the  president  of  a  coal  company, 
who  was  also  its  general  manager,  had 
authority  to  employ  an  agent  to  find  a 
purchaser  for  its  coal  lands  in  a  certain 
district.'* 

That  the  general  manager  of  a  railway 
company  had  authority  to  offer  rewards 
for  the  deteeticm  of  persons  conunitting 
acts  injurious  to  the  road  nnder  his  oon- 
tr»l.» 

That  the  general  manager  of  a  mining 

of  a  general  manager  of  a  building  and  loan 
association  to  make  a  contract  to  pay  the 
usual  commission  for  a  purchaser  of  real 
estate  held  by  the  corporation.  That  is  an 
incident  of  the  business  of  these  aseocia- 
tious,  and  comes  as  naturally  within  the 
province  of  the  implied  powers  of  an  officer 
of  this  character  as  the  employment  of  any 
other  servant  of  the  corporation.  It  has  no 
bearing  upon  this  case  that  the  bargain,  as 
between  the  defendant  and  the  proposed 
purchaser,  was  outside  of  the  province  of 
the  general  manager,  without  the  concur- 
rence of  other  officers.  The  contract  was 
that  the  plaintiff  was  to  have  his  commis- 
sion upon  supplying  a  satisfactory  customer, 
and  the  defendant,  through  its  general  man- 
ager, having  accepted  the  customer,  is  es- 
topped from  asserting  a  lack  of  authority 
on  the  psrt  of  its  agent  to  make  the  contract 
in  so  far  as  this  plaintiff  is  concerned." 

»Chilcott  V,  Washington  State  Colonira- 
tion  Co.  (1906)  46  Wash.  148,  88  Pac.  113. 
Discussing  the  contention  that  error  was 
committed  in  permitting  one  of  the  plain- 
tiffs to  testify  that  the  general  manager, 
Harding,  had  admitted  to  him  that  he 
(Harding)  and  the  other  plaintiff  had 
agreed  on  25  cents  per  acre  as  compensation 
for  the  respondents,  the  court  said:  "It  is 
conceded  tnat  Harding  was  at  different 
times  trustee,  treasurer,  and  manager  of 
the  corporation.  This  being  true,  he  was 
not  an  agent  of  restricted  authority,  but  one 
exercising  broad  and  general  powers.  A 
corporation  acts  only  through  its  officers, 
managers,  and  agents,  and  it  is  a  well- 
established  rule  of  evidence  that  it  is  bound 
by  the  admissions  of  its  agents  or  managers 
while    engaged    in    the    discharge    of    their 

taSeevers  v.  Cleveland  Coal  Co.  (1016) 
—  Iowa,  — ,  150  N.  W.  194.  An  additional 
ground  assigned  for  the  allowance  of  the 
agent's  claim  for  commissions  was  that  the 
president  had  been  himself  directly  author- 
ized by  the  person  who  owned  practically 
all  the  corporate  stock  to  sell  the  lands  in 
question,  which  were  in  Towft;  such  stock- 
holder, a  resident  of  Chicago,  being  of  neces- 
sity compelled  to  employ  someone  near  the 
property  to  look  for  purchasers. 

■  Arkansas  Southwestern  R.  Co.  v.  Dick- 
inson (1906)  78  Ark.  483,  115  Am.  St.  Rep. 
64,  96  S.  W.  802.     The  mliag  of  the  trial 
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eompany  had,  by  virfae  of  his  functions, 
anthority  to  enter  into  a  contract  for 
work  and  labor  to  be  performed  upon  its 
property.' 

That,  if  ft  woi^men's  boarding  house 
iras  neeesaary  for  the  efficient  operation 
of  a  mine  situated  in  the  woods,  far 
airay  from  any  settlement,  and  its  main- 
tenance was  in  accordance  with  the 
osoal  practice  in  such  caaea,  the  manager 
of  the  mine  had  implied  authority  to 
pledge  the  credit  of  the  mining  company 
for  the  payment  of  the  cost  of  snch  work 
and  materials  as  might  be  required  for 
the  erection  of  the  building.* 

That  the  general  manager  of  a  steam- 
ship company  was  invested  with  the 
implied  power  of  malcing  contracts  for 
the  performance  of  wrecking  services  in 
respect  of  its  ships.' 

That  the  general  manager  of  a  hotel 
had  aothority  to  make  contracts  for  the 
.wrvices  of  detectives." 


That  the  general  manager  of  a  e^no- 
pany  engaged  in  selling  real  estate  for 
commisaions  has  authority  to  employ  a 
person  to  solicit  prospective  buyers. 

That  the  managing  editor  of  a  aews- 
paper, being  "charged  with  the  full  con- 
trol of  the  business  of  collecting  news, 
and  impliedly  vested  with  power  to  enter 
into  contracts  in  respect  thereto,"  had 
authority  to  hire  a  yacht  for  the  purpose 
of  collecting  news  during  a  war  " 

That  the  general  maoeger  of  a  com- 
pany engag^  in  theatrical  enterprises 
was  authorized,  when  making  a  contract 
for  the  employment  of  actors,  to  insert 
a  stipulation  that  their  employment 
should  be  terminable  only  on  two  weeks' 
notice." 

It  has  been  held  that  the  general  man- 
ager of  a  railroad  company  is  impliedly 
anthorixed,  by  virtue  of  his  office,  to 
engage  a  doctor  to  attend  on  an  injured 
.  employee,'*  or  passenger,**  and  to  make 


judge  that  the  agency  of  the  manaser  could  I 
not  be  established  by  what  he  Miid,  but  that 
his  acts  in  his  ofiicial  capacity  might  be 
eossidered,  waa  held  to  be  correct,  "since 
there  was  proof  to  justify  the  conchision 
that  these  acts  were  assented  to  by  the 
company."  The  authority  relied  on  was 
Central  R.  i.  Bkg.  Co.  v.  Chestbam  (1^67} 
85  Ala.  8»2,  T  Am.  St.  Rep.  48,  4  So.  8S8, 
where,  however,  the  employing  agent  seems 
to  have  been  merely  a  departmental  snper- 
int«aident.    See  |  25,  note  9,  infra. 

Tin  Crowley  v.  Genesee  Min.  Co.  (1860) 
56  CaL  273.  4  Mor.  Min.  Sep.  71,  it  was 
beld  that  the  admission  of  the  defendant 
on  the  trial  that  the  person  by  whom  the 
contract  was  made  was  its  president,  super- 
intendent, and  managing  agent  constituted 
guffident  evidence  of  his  authority  to  make 
the  rantmct. 

In  Salt  I^ke  Foundry  ft  Usch.  Co.  v. 
Mammoth  Min.  Co.  (1890)  6  TTtah,  3S1,  23 
V%e.  760,  the  finding  of  the  lower  eourt  in 
favor  of  the  plaintiff  was  held  to  be  justified 
by  evidence  which  tended  to  ghow  that  the 
work  in  question  had  been  performed  under 
an  agreement  with  a  person  who  was  a 
director  and  secretary  of  the  defendant 
company,  and  with  its  general  manager; 
that  the  mining  operations  to  which  this 
work  had  reference  were  carried  on  ii 
name;  that  the  pay  rolls  of  the  employees 
and  the  regulations  for  the  conduct  of  the 
work  were  in  its  name;  that  the  proceeds 
of  the  mine  were  transferred  to  its  credit; 
that  the  tabor  performed  by  the  respondent 
was  charged  to  it;  that  its  president  was 
sometimes  at  the  mine)  and  that  its  secre- 
tary and  one  or  two  of  its  directors  resided 
there.  This  decision  was  afOrmed  in  (1884) 
ISl   D.  S.  M7,   38  L.  ed.   229,   14  Sup.  Ot. 


Rep.  ; 


M  sustained  by  an  equally  divided  court), 

B  Great  Lakes  Towing  Co.  v.  Mill  Transp. 
Co.  (1B07)  22  L.R.A.(N.S.)  789,  83  C.  C.  A. 
807  165  Fed.  11,  writ  of  certiorari  denied 
in  (1907)  207  U.  &  596,  62  L.  ed.  357,  26 
Sup.  Ct.  Rep.  262.  „        . 

"This  was  taken  for  granted  in  Grand 
PMiflc  Hotel  Co.  V.  Pinkwtim  (1906)  217 
ni.  fll,  76  N.  B.  427,  affirming  (1906)  118 
III.  App.  80,  where  the  actual  question  con- 
wdered  waa  whether  an  assistant  manager 
should  be  deemed,  under  the  circumstances, 
to  possess  a  similar  authority. 

"  Hoffman  t.  Guy  M.  Rush  Co.  (1915)  27 
CaL  App.  167,  149  Pac  177  (where  the 
powers  of  a  iwesident,  acting  as  general 
manager,  were  involved). 

IS  Sun  Printing  A  Pub.  Aeso.  v.  Moore 
(1901)  183  U.  S.  842,  46  L.  ed.  366,  22  Sup. 
Ct.  E«p.  240  (actitm  for  breach  of  contract 
to  return  the  yacht). 

M  Ferguson  v.  Majestic  Amusement  Co. 
(1918)  171  W.  C.  663,  89  8.  E.  46,  Ann.  Caa. 
1917C,  389. 

"Walker  v.  Great  Westera  R-  Co.  (1867) 
Ij.  R.  2  B«ch.  (Ent)  226,  39  L.  J.  Exch. 
N.  S.  IBS,  16  L.  T.  N.  8.  327,  16  Week.  Rep. 
769  (doctrine  affirmed  without  any  argu- 
ment) i  Bt.  Louis  Merchants'  Bridge  Termi- 
nal R-  Co.  V.  Wiggins  (1893)  47  lU.  App. 
474  (where  reeovery  was  denied  on  the  spe- 
ciarground  that  there  waa  no  evidence  to 
show  that  the  manager  had  ever  received 
the  letter  written  by  the  claimant,  stating 
that  an  injured  servant  of  the  company  was 
under  his  care,  and  that  he  would  continue 
to  attend  the  ease  at  the  appellant's  ex- 
pense, unless  otherwise  notified). 

Win  Louisville,  E.  k  8t.  L.  R.  Co.  t. 
MoVay  (1884)  98  Ind.  801,  49  Am.  Rep. 
770,  the  court  argued  thus:  "The  term 
'general  manager'  of  a  corporation,  accord- 
ing to  the  ordinary  meanbig  of  the  term, 
indicates  one  who  has  the  gcMral  dlree- 
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arrangements  for  the  board  and  lodging 
of  an  injured  employee."  In  one  of  the 
cases  in  vhich  thia  doctrine  was  recog- 


was  apparently  asanmed  to  be  predieable 
only  where  the  injury  treated  was  due  to 


the  n^ligrenee  of  the  company  or  its 
employeeB."  In  the  others,  the  existence 
of  the  authority  waa  affirmed  without 
any  reference  to  this  qualification. 

Having  regard  to  tlie  effect  and  ra- 
tionale of  the  cases  cited  under  the 
preceding  paragraph,  it  ia  obvioufi  that 


tion  and  control  of  the  atTairs  of  the  cor- 
poration, as  contradistinguished  from  one 
"'hii  may  have  the  mnnngement  of  some 
p.trticular  branch  of  the  biislneaa.  There 
is  no  class  of  business  of  anything  like 
the  magnitude  of  the  railroad  business  of 
to-day,  that  is  so  open  to  common  obaer- 
vation  and  of  which  the  general  public 
know  so  much.  The  terms  'road  maBter,' 
'section  boss,'  'conductor,'  'station  agent,' 
■superintendent,'  and  'general  manager,'  are 
terms  fainiliar  to  the  whole  people,  and  the 
public  has,  in  the  main,  a  correct  under- 
standing of  the  ordinary  duties  of  these 
several  classes  of  officers,  agents,  and  em- 
ployees, and  that  their  duties  and  powers 
arc  limited  to  the  keeping  up  of  the  road, 
rolling  stork,  etc.,  and  operating  the  road 
in  the  transportation  of  freight  and  pas- 
sengers. We  shnuld  ha^e  to  shut  our  eyes 
to  the  most  common  observation  to  hold 
that  the  courts  will  not  presume  that  the 
■general  manager'  of  a  railway  has  author- 
ity to  bind  the  corporation  by  contracts  for 
medical  and  other  services  to  an  injured  em- 
ployee, pasBpngcr,  or  other  person  wounded 
on  the  road  by  any  agency  of  the  company." 

The  existence  of  such  authority  was 
taken  for  granted  in  St.  Lonis,  A.  &,  T.  R. 
Co.  V.  Hoover  (1880)  53  Ark,  377,  13  S.  W, 
1002. 

"Atlantic  ft  P.  R.  Co.  v.  Reinier  (18T7) 
ie  Kan.  46R.  The  actual  point  decided  was 
that  an  officer  of  a  railroad  company  who 
was  not  merely  a  station  agent,  but  also  its 
general  agent  at  the  place  where  a  servant 
of  the  company  hud  sufTered  injury,  was 
autlMTtzcd  to  employ  a  hotel  keeper,  at  the 
expense  of  the  company,  to  attend  to  that 
servant,  and  to  furnish  him  with  board  and 
lodging  while  he  was  disabled,  Tlie  court 
said :  "When  the  witness  testified  that  Hyde 
was  the  general  agent  of  the  road  at  Atchi- 
son, he  thereby  gave  evidence  that  the  rail- 
road company  held  oiit  to  the  public  such 
person  as  its  agent  in  all  its  huainess  and 
employment.  In  other  words,  the  general 
agent  of  the  Company  is  virtually  the  cor- 
poration itself.  It  has  been  uaual  in  the 
construction  and  operation  of  railroads  in 
this  state  for  some  person  therewith  con- 
nected to  act  as  general  manager  or  general 
agent  of  the  railroad  being  constructed  or 
operated)  and  such  general  manager  or  gen- 
eral agent  has  bad,  while  occupying  this 
position,  the  full  control  of  all  the  com- 
pnny's  affairs,  and  complete  direction  over 
its  treasury.  General  manager  and  general 
agent  are  synonymous  terms.  It  does  not 
appear  from  the  evidence  that  there  was 
any  legal  liability  on  the  part  of  the  rail- 
road company  to  furnish  board  and  atteud- 
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a  nee  to  the  brakeman.  Still,  we  do  not 
think  this  proof  was  necessary  to  establish 
the  liability  of  the  company  to  Reisner.  .  .  . 
The  defendant  in  error  was  not  compelled 
to  institute  inquiry  as  to  the  moral  or  Ie<{al 
liability  of  the  railroad  company  to  take 
care  of  the  disabled  employee  before  re- 
ceiving  him  info  his  hotel,  after  the  general 
agent  of  the  company  had  agreed  that  the 
company  would  pay  lor  the  board  and  ser- 
vice." The  basic  esaumption  of  the  court 
in  this  case,  that  the  expression  "general 
agent"  has  the  same  connotation  as  the 
expression  "general  manager,"  seems  to  be 
of  very  dubious  soundness.  (See  language 
of  court  in  Swazey  v.  Union  Mfg.  Co.  ( 1S75) 
42  Conn.  556,  note  20,  infra.}  For  aught 
that  appears  in  the  report,  the  plaintitT  may 
have  been  merely  one  of  several  agents  of 
the  company  who  might  have  been  appro- 
priately designated  as  "general,"  for  the 
reason  that  they  were  "authorised  to  trans-  ' 
art  all  the  principal's  business  of  a  particu- 
lar kind"  (I  Parsons,  Contr.  p.  40),  and  not 
the  officer  who  would  be,  in  the  ordinary 
acceptation  of  the  term,  the  company's 
"general  manager."  That  it  is  possible  for 
a  company  to  nave  many  "general  agents," 
in  the  sense  thus  indicated,  as  well  ils  a 
"general  manager,"  seems  to  be  indisputable. 
It  is  submitted  that,  in  the  absence  of  spe- 
cific evidence  going  to  show  that  the  plnin- 
tifTs  employer  was,  in  point  of  fact,  die- 
charging  the  functions  usually  associated 
with  tlw  position  of  a  "general  manager," 
the  court  was  not  warranted  in  proceeding 
upon  the  theory  tliat  his  "general  agency" 
WHS  of  the  same  nature  as  that  which  is 
vested  in  a  "geoeral  manager."  Rut  the  de- 
cision, though  of  doubtful  correctness  with 
reference  to  the  particular  facte,  may  be 
treated  as  a  clear  precedent  for  the  doctrine 
stated  in  the  text. 

tVEvans  v.  Marion  Min.  Co.  (11)03)  IM 
Mo.  App.  670,  75.  S.  W.  178.  The  court 
said:  '■In  this  ease,  we  must  assume  that 
Abbott  was  injured  through  the  negligence 
of  defendant.  It  was,  therefore,  liable  to 
him  for  the  damage  occasioned  by  the  in- 
jury, including  the  enpense  of  a  physician. 
It  was  directly  interested  in  seeing  that 
such  injuries  were  not  made  worse  by  lack 
of  medical  attention,  and  that  the  suilrring 
and  other  ill  conaequ-jnces  ^ould  br  les- 
sened in  every  pro|jer  way.  Its  president 
and  general  nianagcr,  who  is  necessarily  in 
chnrge  of  its  general  interests  and  welfare, 
was  certainly  not  acting  outside  his  duties 
when  lie  was  doing  that  which  was  lessen- 
ing the  damages  for  which  he  found  it  bad 
betiimo  liable."  Compare  the  dacisioua  cited 
in  uote  20,  infra. 
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they  do  not  bear  out  the  statemeat,  that 
"no  conrt  .  .  .  has  grone  so  far  as  to 
hold  that  even  the  general  manager  of 
a  railroad  may,  on  behalf  of  the  com' 
pany,  engage  generally  in  providing  med- 
ical aid  to  sick  and  injured  employees 
and  passengers,"  and  that  it  is  only  in 
eases  of  emerg-ency  that  the  coi-porate 
oincers  have  the  authority  to  provide 
such  aid.^'  That  statement  is,  moreover, 
essentially  irreconoilable  with  the  rea- 
soning of  the  courts  iTi  Severn!  eases  in 
which  the  authority  of  general,  and  even 
of    division,    superintendents,    to    bind 

l«  CuHhmaii  V.  Clovtrland  Coal  &,  Min.  Co. 
(1908)  170  Ind.  402,  16  L.RA.{N.8.)  1079, 
127  Am.  St.  Rep,  801,  84  N.  E.  759.  For 
further  information  as  to  this  ease,  see  note 
Ifi  to  this  section,  and  f  52(c).  infra. 

w  Sm  t  26,  notes  2  and  4,  and  t  27,  notes 
8  and  10. 

(a)  RtcoTeiy  allowed. 

••In  Montgomery  Brewing  Co.  t.  Caffee 
(1890)  93  Ala,  132,  9  So.  673,  the  ri^t  of 
■  doctor  to  recover  for  medical  services  ren- 
dered to  the  negro  driver  of  the  defendant 
compsny  was  affirmed,  where  the  evidence 
■bowed  that  an  "ogpnt"  (functions not  speci- 
fied) having,  in  answer  to  the  plsintilTH 
inijuiry,  stated  that  he  had  no  authority  to 
bind  the  company  by  a  contract  tor  the 
treatment  of  the  driver,  but  that  he  would 
write  for  instructions,  had  received  the  tele- 
graphic reply:  "Have  the  negro  treated." 
The  court  said  that  "the  telegram  was  with- 
out qualification,  and  imported  authority  to 
the  agent  to  have  the  negro  treated  prop- 
erly, and,  if  necessary,  to  procure  profes- 
sioTtal  treatment."  It  may  reasonably  be 
snsumed  for  the  purpose  of  classification, 
that  the  dispatch  in  this  case  was  sent  from 
the  manager  of  the  defendant,  and  that  the 
court  took  it  for  granted  that  he  had  au- 
thority to  issue  the  instructions  sent  to  the 
mboTdinate  "agent" 

In  Fraser  v,  Ban  Francisco  Bridge  (Jo. 
(1894)  103  Cal.  70,  36  Pae.  1037,  where  the 
plain titr  was  engaged  by  the  pi^aident  of 
the  company,  who  was  also  its  general 
ager,  the  decision  silowing  the  claim 
based  on  the  existence  of  an  assumed  moral 
obligation  to  which  the  defendant  was  sub- 
ject. In  so  far,  as  it  rests  upon  that  ground, 
it  is  coneeiTed  that  the  decision  cannot  be 
regarded  as  a  sound  precedent.  It  should 
be  observed,  however,  that  the  court  also 
relied  upon  the  consideration  that  the  de- 
fendant, by  paying  one  of  the  attendant 
physicians  a  certain  sum  for  his 
and  ofTering  to  pay  the  plaintiff  another 
amoitnt,  bad  "recogniicd,  approved,  and  con- 
firmed  the  authority  of  its  president  tc 
write  the  letter  and  make  the  contract 
therein  expressed."  Upim  the  actual  facts, 
therefore,  the  decision  was  eoireet,  irre- 
spective of  the  grounds  upoa  which  it  was 
based. 
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tbeir  principalB,  has  been  affinnad  with 
relation  to  eontxaota  of  thia  deacrip- 
tion." 

In  all. the  reported  caaea  in  which  the 
liability  incurred  under  contracts  for 
medical  services  by  wtmjpanias  other 
than  those  operating  railnmds  has  been 
considered,  the  injnred  person  was  an 
employee  of  the  defendant.  Whether 
the  general  managers  of  snch  companies 
are,  by  virtue  merely  of  their  office, 
empowered  to  make  contracts  of  this 
dchcriptioD,  is  a  question .  which  has 
evoked  a  remarkable  conflict  of  opinion.^ 

In  Hodges  y.  Detroit  Electric  Light  &  P. 
Co.  (isrifi)  100  Mich.  547,  67  N.  W.  564,  it 
held  to  be  for  the  jury  to  determine 
whether  one  who,  for  five  years,  had  had 
e barge  of  the  afTairs  of  a  corporation  as 
superintendent  and  general  manager,  and 
wlio  was  also  a  member  of  its  board  of 
directors,  bad  authority  to  bind  it  by  a 
promise  to  pay  for  the  attendance  of  a 
nurse  upon  an  injured  employee.  The  court 
adopted  the  reasoning  of  Cooley,  J,,  in  Mar' 
^uette  *  0.  R.  Co.  v.  Taft  (1873)  28  Mich. 
289,  i  26,  note  2,  infra.  But  the  case  is 
not  easy  to  reconcile  either  with  the  Ian- 
lage  used  or  the  conclusion  arrived  at  in 
almes  V.  McAllister  (1900)  123  Mich.  494, 
1  L.II.A,  396,  82  N.  W.  220.  See  subd.  (b) 
of  this  footnote. 

In  Hasler  v,  O^ark  Land  &  Lumber  Co. 
(1903)  101  Mo.  App  136,  74  8.  W.  495,  a 
lumber  company  was  held  liable  for  the  fees 
of  a  surgeon  who,  as  the  evidence  showed, 
had  declined  to  render  any  services  until 
an  official  who  was  both  its  president  and 
its  general  manager  had  agreed  to  recom- 
pense him.  The  court  took  it  for  granted 
that  the  official  in  question  had  power  to 
make  the  given  contract,  the  actual  point 
decided  being  that  the  case  was  not  one  tor 
the  application  of  the  rule  invoked  by  the 
defendant,  viz.,  that  unless  the  relation  ex- 
isting between  the  prrson  who  engages  a 
physician  and  the  person  who  ia  to  be 
treated  is  such  as  raises  a  legal  obligation 
to  procure  and  pay  for  medical  attendance 
upon  the  latter,  the  law  will  not  imply  a 
promise   to   pay   the   value  of   the   services 

In  Freeman  v,  Junge  Baking  Co.  (1»07) 
126  Mo.  App.  124,  103  S.  W.  665,  a  verdict 
finding  that  one  who  was  the  geneial  man- 
ager of  a  bakery,  and  operated  its  plant, 
and  who,  on  occasions  previous  to  the  one 
in  question,  had  employed  physicians,  was 
authorized  to  bind  Uie  corporation  for  ser- 
vices rendi'red  by  a  physician  to  an  em- 
ployee, injured  while  in  its  employ,  was 
sustained. 

In  Greensfelder  v.  Witte  Hardware  Co, 
(1916)  180  Mo.  App.  576,  175  a  W.  275, 
Witte,  the  seciatary  of  a  manufacturing 
company,  who,  at  the  time  when  the  em- 
ployee in  question  was  injuredt  was  acting 
■a  its  general  manager,  waa  summoned  b^ 
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By  some  coarta  the  position  has  been  I 
taken,  more  or  less  explicitly,  thst  sueh  I 


A  aontract  is  or  is  not  binding  upon  th* 
company,  aeeording  aa  the  injury  treated 


one  Dr.  Reber  on  behalf  of  the  plaintiff, 
with  the  view  of  obtaining,  after  the  first 
emergency  treatment  had  been  administered, 
hii  instructions  with  regard  to  the  diapoai- 
tion  to  be  made  of  the  employee.  Witte 
said:  "Go  ahead.  Do  the  best  you  can 
with  him;  if  yon  have  to  take  him  to  a  hos- 
pital, go  ahead."  It  was  urged  that  this 
conversation  could  not  in  any  event  bind 
defendant  to  pay  more  than  the  reasonable 
value  of  the  first  or  emergency  treatment, 
and  that,  since  plaintilT  did  not  thereafter 
confer  with  the  defendant  during  the  conrae 
of  the  treatment  at  the  hospital,  he  could 
at  most  recover  only  for  his  scrvicea  as  in 
respect  of  that  treatment.  But  this  con- 
tention did  not  prevail.  The  court  said: 
"When  the  conversation  was  had  the  physi- 
cians had  done  all  that  they  could  for  the 
injured  man  without  removing  him  to  a 
hospital  for  treatment.  It  was  with  refer- 
ence to  this  particular  matter  that  Witte 
was  summoned  in  order  to  ascertain  who 
would  be  responsible  for  the  expense  to  be 
thereby  incurred.  And  plaintifTs  evidence 
is  that  Witte  told  the  physicians  to  take 
the  patient  to  a  hospital,  if  necessary,  and 
to  do  the  best  they  could  for  him.  And 
in  the  absence  of  any  limitation  then  or 
thereafter  placed  upon  the  authority  thus 
apparently  conferred  upon  plaintiff,  the  de- 
fendant, in  our  opinion,  may  be  held  liable 
for  the  services  covered  by  plaintiff's  ac- 
count sued  upon." 

In  Chickasha  Cotton  Oil  Co.  v.  Lamb 
(1011)  28  OkU.  275,  114  Pac  333,  the  court 
assumed  that  the  general  manager  of  an  oil 
mill  company  had  authority  to  employ  a 
doctor  to  treat  a  servant  who  bad  been 
injured  in  a  fight  with  a  trespasser,  but  the 
verdict  for  the  claimant  was  set  aside  on 
account  of  certain  errors  committed  by  the 
trial  judge  in  respect  of  the  admission  and 
rejection  of  testimwiy. 

See  also  Rich  v.  Edison  Electric  Co. 
(1912)  IB  CaL  App.  354.  123  Pae.  230 
(where  the  actual  ruling  was  that  the  man- 
ager'H  acquiescence  in  what  had  been  done 
by  the  plaihtifT  physician  rendered  the  de- 
fendant liable), 
(b)  RecoTciy  denied. 

In  SwBzey  v.  Union  Mfg.  Co.  (187S)  42 
Conn.  558,  the  plaintiff  did  not  attempt  to 
prove  by  specific  evidence  that  the  injury 
was  the  result  of  the  defendant's  negligence, 
or  that  the  general  manager  had  been  au- 
thorized to  pledge  the  defendant's  credit  for 
the  payment  of  the  plaintiff's  bill,  but  relied 
simply  upon  the  legal  inference  to  be  drawn 
from  the  fact  that  he  was  the  defendant's 
business  manager.     The  conclusions  of  the 


extent  of  Mr.  Tuck's  authoritv  to  bind  the 
corporation  by  his  agreement  that  it  ^ould 
pay  the  plaintiff  for  medical  services  to 
Middleton,   which    should    have    been    snb- 


mitted  to  the  jury;  for  the  name  given  in 
the  motion  to  the  office  held  by  Tuck,  to 
wit,  general  agent  or  general  business  maii> 
Bger,  does  not  furnish  a  fixed  legal  standard 
by  which  his  powers  can  be  measured;  it 
does  not  put  any  definite  limitations  upon 
them;  he  did  not  hold  an  otBee  known  to 
the  law,  with  duties  prescribed  with  such 
certainty  as  that  the  court  can  assume  judi- 
cial knowledge  of  them;  nor  does  the  rea- 
sonableness of  his  belief  that  the  defendant 
was  liable  for  negligence  furnish  the  true 
test  by  which  his  powers  are  to  be  deter- 
mined. Be  was  a  servant  of  the  defendant, 
appointed  by  its  directors.  The  extent  of 
his  power  to  bind  the  corporation  depends 
in  part  upon  its  by-laws,  if  any  such  there 
be,  touching  his  office;  in  part  upon  the 
language  of  the  vote  of  the  directors  ap- 
pointing him,  if  any  such  appears  of  record; 
in  part  upon  their  knowledge  and  approval 
of,  or  the  acquiescence  of  the  corporation  in, 
acts  performed  by  him;  and  in  part  npon 
usages  which  may  be  shown  to  eirist,  eon- 
trolling  the  matter.  Nor  is  there  any  rule 
of  law  by  which  the  question  as  to  hia 
power  to  bind  the  corporation  by  his  agree- 
ment in  this  case  is  made  to  turn  upon  the 
magnitude  or  the  insignificance  of  the  sum 
involved;  no  principle  can  be  made  to  rest 
upon  such  an  unstable  foundation."  No 
definite  opinion  was  expressed  as  to  the  lia- 
bility of  a  company  in  cases  where  the 
injury  was,  in  point  of  fact,  due  to  its 
negligence. 

Where  a  corporation  operates  a  mining 
plant,  and  does  not  authorize  its  superin- 
tendent to  employ  a  physician  at  the 
expense  of  the  corporation  to  attend  ha 
employee  injured  by  the  machinery  of  the 
plant,  the  law  does  not  imply  such  author- 
ity; at  least  where  there  is  testimony  that 
such  authority  was  not  given  or  contem- 
plated by  those  exercising  the  rights  of  the 
corporation.  Atlantic  Ref.  Co.  v.  Lefimg- 
well  (1911)  61  Fla.  101,34L.R.A(N.S.)  351, 
54  So.  288,  1  N.  C.  C.  A.  1. 

In  Indiana  the  position  haa  been  t^en 
that  the  employment  of  a  doctor  to  attend 
an  injured  servant  is  beyond  the  power  of  a 
manager  of  a  corporation  other  than  a  rail- 
road company,  even  in  a  case  where  the 
injury  is  so  serious  that  there  is  an  urgent 
necessity  for  its  immediate  treatment. 
Cusfaman  v.  Cloverland  Coal  &  Min.  Co. 
(1908)  170  Ind.  402,  16  L.R,A.(N.S.)  107S, 
127  Am.  St.  Rep.  391,  84  N,  E.  7S9;  Chaplin 


Co.  V.  Shaley  (1900)  25  Ind.  App.  282,  58 
N.  E,  87;  Sourwine  v.  McRoy  Clay  Works 
(1908)  42  Ind.  App.  358,  85  N.  E.  7 


In  Godshaw  v.  J.  K.  Struck  k  Bro.  (1900) 
109  Ky.  286,  51  L.R.A.  868,  58  B.  W.  781, 
the  court  said:  "We  are  not,  therefore, 
prepared  to  bold  aa  a  matter  of  law  that 
the  employment  of  pbysieiana  or  mrgeons 
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was  or  was  not  oeeamoned  hj  n^ieenee 
for  which  it  ia  legally  zespocaible;*^  and 
the  t^Hiiion  has  even  heea  eKpressed  that 
no  liability  attaches  to  the  company 
where  snch  neghgeace  is  proved.'*  An 
obvious  corollary  to  the  former  o£  these 
theories  is  that  the  anthority  of  a  man- 


ager to  make  an^  a  contract  cannot  be 
implied  from  evidenoe  which  merely 
shows  that  be  had  reuKmable  gronnd  to 
believe  that  the  company  was  liable  for 
tbo  iojnry,  and  that  he  emj^oyed  the 
claimant  to  save  it  from  pecmuary  loea.** 
It  nay  be  pointed  out  that  both  the 


for  injured  employees  comes  within  the 
■oope  of  the  duties  of  a  general  manager  of 
■a  ordinary  manufacturing  business.  It 
seems  to  us  that  the  rule  thst  appellant 
seeks  to  have  appHed  to  this  case  ia  con- 
fined exclusively  to  raitroad  companies,  and 
geneniUy  in  cases  which  involve  some  act 
of  negligence  on.  the  part  of  the  company 
which  occasioned  the  injury,"  The  doctrine 
thus  laid  down  has  been  modified  pro  tan  to 
by  the  later  decision,  cited  in  note  21,  infra, 
vhich  affirmed  the  right  of  recovery  in  re- 
spect of  cases  where  the  injury  treated  was 
caused  by  the  fault  of  the  company  or  its 

In  Spelman  v.  Gold  Coin  Min.  ft  Mill  Co. 
(lUOl)  26  Mont.  78,  60  IaR.A.  640,  91  Am. 
St.  Rep.  402,  ea  Pac.  5B7,  the  court  said: 
*^e  [i.  e.,  the  manager]  ca.nnot,  however, 
bind  bis  principal  by  a  contract  to  confer  a 
gratuity  or  bestow  a  charity,  however 
strong  the  promptings  of  humanity  may  be. 
He  acts  for  and  is  virtually  the  company 
itself  in  those  matters  only  which  have  to 
do  with  its  ordinary  business,  and  are  within 
the  scope  of  the  duties  delegated  to  him  for 
performance.  Unless  the  limits  of  his  su- 
thority  are  shown  to  have  been  enlarged, 
the  duties  of  the  general  manager  are  con' 
fined  to  the  transaction  of  the  business  of 
the  corporation  as  distinguished  from  its 
mere  ethical  duties,  and  consequent  imper- 
fect obligations  or  supposed  charities.  The 
fact  that  a  certain  person  is  general  man- 
ager of  a  mining  company  does  not,  in  and 
of  itself,  imply  authority  in  him  to  hind  the 
company  in  matters  other  than  those  of 
business  affairs.  It  rosy  not  be  said,  as 
matters  of  law,  or  declared  as  a  fact  judi- 
cially known,  that  general  managera  of 
mining  corporations  are  usually  clothed  with 
such  authority  as  that  assumed  by  Loomis. 
So  to  hold  would  be  to  sfErm  that  every 
general  manager  may  contract  with  physi- 
cians and  surgeons  in  behalf  of  the  mining 
company  for  which  he  is  agent,  irrespective 
of  the  rights  of  the  company,  and  without 
regard  to  whether  it  was  at  fault  If  he 
has  snch  authority  by  virtue  of  bis  ofGce, 
then  he  may  bind  the  company  to  pay  for 
the  services  and  expenses  of  surgeons,  phy- 
sicians, nurses,  and  others,  rendered  to  and 
paid  out  for  men  who,  through  their  own 
gross  negligence,  have  sutTered  injuries  in 
his  company's  mines,  and  his  promise  in  the 
name  of  the  company  to  pay  any  price  that 
might  be  agreed  upon  by  him  and  those 
employed  would  (in  the  absence  of  fraud) 
bind  the  corporation." 

In  Harris  v.  Vienna  Ice  Cream  Co.  {1904; 
Sup.  App.  T.)  46  Misc.  125,  91  N.  T.  Supp. 
317,  recovery   was   denied   on   the   grounds 
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that  the  contract  in  suit  could  not  be  said 
to  fall  within  the  purpose  of  the  creation  of 
the  defendant  company,  and  that  the  evi- 
dence did  not  disclose  any  benefit  to  it  or 
any-  authority,  actual  or  apparent,  in  its 
ptesidant  or  secretary,  to  obligate  it  in  tbs 
given  instance. 

In  Journal  k  Tribune  Co.  v.  Lo&es  (1914) 
130  Teno,  209,  169  S.  W.  760,  the  court  thus 
stated  its  position;  "The  rule  is  that  even 
the  general  manager  of  a  commercial  corpo- 
ration has  no  authority  or  power  Implied 
from  his  official  position  to  commit  his  com- 
pany to  the  payment  of  ordinary  attendance 
(as  contradistinguished  from  emergency  at- 
tcadaaoe,  with  which  we  are  not  dialing)  by 
a  physician  or  surgeon  on  an  employee  of 
the  corporation,  injured  while  in  the  line  of 
duty.  That  this  "rule"  is  not  universally 
accepted  is  apparent  from  the  cases  cited  in 
Bubd.  (a),  supra. 

•lln  Lrthgow  Mfg.  Co.  v.  Samuel  (1903) 
24  Ky.  L.  Rep.  1590,  71  8,  W.  906,  it  was 
laid  down  that  the  general  rule,  under  which 
a  master  is  exempted  from  any  legal  obliga- 
tion to  pay  for  medical  attendance  on  a 
servant  (see  LabkU,  Mast.  &  S.  |  1999),  Is 
subject  to  an  exception  in  a  esse  where  the 
servant's  condition  is  due  to  the  negligence 
of  the  master.  If  this  broad  doctrine  is 
adopted,  there  would  seem  to  be  no  ade- 
quate reason  for  drawing  the  Une  sharply 
between  a  general  manager  and  superior 
emplOTees  of  lower  grades. 

In  Evans  v.  Marion  Min,  Co.  (1903)  101) 
Mo.  App.  670,  76  8.  W.  178,  the  ratio 
decidendi  was,  that  in  cases  where  the  em- 
ployee treated  appears  to  have  had  a  good 
cause  of  action  against  the  company,  its 
liability  under  a  contract  made  by  its  prin- 
dpal  erecutive  ofScer  may  properly  be 
predicated  upon  the  ground  that  it  is  bis 
duty  to  consult  the  general  interests  and 
welfare  of  the  company,  and  that  this  duty, 
under  one  of  its  aspects,  is  fulfllled  by  les- 
sening the  damages  for  which  it  had  become 
liable. 

For  language  supporting  the  statement  in 
the  text,  see  also  the  extracts  quoted  in  the 
preceding  note  from  the  opinions  In  Swaxey 
v.  Union  Mfg.  Co.  and  Spelman  v.  Gold  Coin 
Min.  &,  Mill.  Co.,  and  the  cases  cited  in  note 
20,  supra. 

ttin  Atlantic  Ref.  Co.  v.  LeiBngwell,  su- 
pra, note  20,  it  was  observed  that  the  lia- 
bility of  the  corporation  for  negligence  that 
proiimately  injures  an  employee  may  ex- 
tend to  medica!  services  to  an  injured  em. 
filoyee,  but  this  does  not  create  a  contract 
lability  for  such  services. 

tiSee  passage  quoted  in  note  20,  supra, 
from  the  Connecticut  case. 
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doatrioe  vhieh,  in  eaaes  of  the  type 
discussed  in  the  preceding  p&ragraph, 
differentiates  between  the  liability  of 
jailroad  companies  and  other  classes  of 
principals,  and  the  doctrine  which  treats 
tlie  right  of  recovery  as  being  predioable 
or  not  predicable,  according  as  the  in- 
jury treated  by  the  claimant  was  or  was 
not  caused  by  negligence  imputable  to 
the  principal,  are  logically  irreconcilable 
with  the  broad  theory  noticed  in  §  1, 
supra,  under  which  the  contractual  pow- 
ers of  agents  of  every  description  are 
rf^arded  as  being  incidental  to  and  based 
upon  their  duty  to  protect  the  interests 
of  their  principals  by  taking  such  meas- 
ures as  are  calculated  to  mitigate  the 
damages  for  which,  upon  further  inves- 
tigation, those  principals  may  be  found 
liable. 

In  two  cases  claims  in  respect  of  medi- 
cal services  rendered  to  injnred  servants 


of  the  defendant  have  been  disaDowed 
on  the  ground  that,  at  the  time  when 
the  injuries  were  sustained,  the  servants 
were  not  engaged  in  the  performance  of 
their  duties." 

The  eases  cited  below  may  seemingly 
be  regarded  as  authorities  for  the  broad 
doctrine  that  a  general  manager  pos- 
sesses, irrespective  of  the  natnre  of  the 
corporation,  implied  power  to  employ 
counsel  to  attend  to  its  legal  affairs.** 

The  powers  of  a  president  whom  the 
directors  have  apptanted  to  act  as  gen- 
eral manager  are  manifestly  of  the  same 
scope  as  those  of  any  other  appointee.** 
The  same  remark  applies  with  regard  to 
a  vice  president;  but  in  the  case  cited 
below  the  authority  of  such  an  official 
to  make  the  contract  in  question  was 
denied  in  view  of  the  special  circum- 
stances involved.*' 


«•  In  Dale  v.  Donaldaon  Lumber  Ca  ( 1888) 
48  Ark.  188,  3  Am.  SL  Rep,  224,  2  S.  W. 
703,  an  action  brought  by  a  physician  whc 
had  biien  hired  by  a  mitn  who  acted  as  sec- 
retary, treasurer,  and  business  manager  of 
n  lumber  company  waa  held  not  to  be  main- 
tainable because  the  servant  treated  by  the 
plaintiiT   bad    been    injured    in    a    private 

In  Chase  v.  Swift  &  Co.  (1900)  60  Nab. 
eea.  83  Am.  St.  Rep.  652,  84  N.  W.  86,  the 
plaintiff  bad  attended  certain  wounded  men 
who  bad  come  to  the  city  where  the  defend- 
ant's packing  house  was  situated,  to  take 
the  places  of  employees  who  had  gone  out 
an  a  strike.  The  theory  upon  which  the  ac- 
tion was  prosecuted  was  that  the  defead- 
ant's  manager  had  agreed  to  take  care  of 
any  of  the  new  men  who  should  be  injured 
by  the  strikers  in  consequence  of  having  en- 
gaired  in  the  service  of  the  company.  The 
court  said  that  the  evidence  did  not  show 
when,  where,  or  why  the  plaintiff's  patients 
were  injured.  It  waa  certain  that  they 
were  not  hurt  while  in  the  actual  service  of 
the  defendant,  and  as  there  was  no  proof 
that  they  were  assaulted  by  the  strikers,  or 
that  there  was  any  causal  relation  between 
their  injuries  and  the  service  in  which  they 
were  engaged,  it  seemed  quite  clear  that  it 
was  not  within  the  apparent  range  of  the 
managers'  agency  to  employ  a  physician  to 
attend  them. 

MNey  v.  Eastern  Iowa  Teleph.  Co.  (1913) 
182  Iowa,  525,  144  N.  W.  383  (power  taken 
for  granted  in  a  case  involving  authority  of 
president);  St  Louis,  Ft.  S.  3:  W.  R.  Co. 
V.  Grove  (1888)  39  Kan.  731,  18  Pae.  958; 
Western  Bank  v.  GiUtrap  (1670)  4S  Mo. 
419  (employment  by  cashier  of  bank  whose 
president  was  out  of  town) ;  Maupin  v.  Vir- 
ginia Lead  Min.  Co.  (1R83)  78  H«.  24; 
Holmes  V.  Board  of  Trade  (1883)  81  Uo. 
137  (arguendo)  i  Lewis  v.  Pulitzer  Pub.  Co. 
(1898)    7T   Mo.  App.   434;    Hoot   v.   Olcott 
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(1886)  42  Hun  (N.  T.)  536  (empIoymeDt  by 
cashier  of  bank) ;  Clarke  v.  Union  F.  Ins. 
Co.  (1883)   10  OaL  Pr.  Rep.  339. 

*aRi<;b  V.  Edison  Electric  Co.  (1912)  18 
Cal.  App.  354,  123  Pac.  230  (doctor  em- 
ployed by  such  an  official  to  attend  on  an 
injured  servant  was  held  entitled  to  recover 
for  his  services);  Lee  v.  Pittsburgh  Coal  dt 
Min.  Co.  (1877;  Buffalo  Super.  Ct.)  56  How. 
Pr.  (N.  Y.)  375  (president  and  manager  of 
coal  company  held  to  be  authorized  to  agree 
to  pay  commissions  to  coal  merchants  for 
negotiating  its  sale  of  large  quantities  of 
coal);  Calvert  v.  Idaho  Stage  Co.  (1894)  25 
Or.  412,  36  Pac  24  (president  and  manager 
of  stage  company  authorized  to  employ 
agent  to  take  charge  of  its  routes  in  other 


having  been  actually  invested'  with  the 
functions  of  general  manager  for  all  pur- 
poses (Dublin  &  S.  W.  R.  Co,  v.  Akerman 
(1907)  2  Ga.  App.  746,  59  S.  E.  10;  Dallas 
Ice  Factory  ft  Cold  Storage  Co.  v.  Craw- 
ford (1898)  18  Tex.  Civ.  App.  1T6,  44  a  W. 
875);  or  of  manager  in  respect  of  the  con- 
duct of  litigation  (Potter  v.  New  Vork  In- 
fant Asylum  (1887)  44  Hun  (N.  Y.)  367, 
affirmed  in  (1890)  118  N.  Y.  684,  23  N.  E. 
1147). 

«In  Balet  v.  New  York  4  N.  J.  Bridge 
Co.  (18S9)  40  App.  Div.  245,  68  N.  Y.Supp. 
19,  in  which  an  action  for  work  and  labor 


oral  agreement  made  by  the  ^ 
dent  and  the  secretary,  who  were  the  man- 
aging officers  of  the  defendant  bridge  com- 
pany, the  claim  wag  disallowed,  where  the 
evidence  showed  that  the  plaintiff,  when  be 
made  his  original  ap{^cation  to  be  allowed 
to  submit  the  plans,  had  notice  of  certain 
conditions  which  "exclude  the  idea  that  he 
could  assume  that  th«  perooiu  with  whom 


.0,  Cookie 
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Id  a  case  where  the  liability  of  a  aani- 
tarinm  comp«iiy  for  the  services  of  an 
arehitcct  hired  by  its  general  managei 
was  affirmed,  the  eanrt  laid  stress  upon 
the  facts  that  he  had  been  owner  of  the 
establish  ID  ent  before  the  defendant  was 
organised  and  took  it  over;  that,  after 
the  transfer,  he  owned  or  eontrolled 
nearly  all  of  its  stoek,  actively  eoodncted 
its  bosiDess,  and  dominated  its  aSairs 
about  as  completely  as  he  did  the  husi- 
ness  of  his  sanitariam  before  it  was  in< 
eorporated.  "Practically,"  therefore, 
"he  iras  dealii^  with  his  own  property 
through  a  corporate  ageney  as  absolntrly 
as  he  mi|^t  deal  with  it  as  ea  individ' 
nal."  What  decision  woald  have  been 
rendered  >£  these  special  evidential  ale- 

be  talked  had  authority  to  make  a  valid 
and  binding  contratt  in  reapect  to  a  plan 
for  such  bridge,  without  ratitlcation  by  the 
directors  or  approviil  by  the  public  authori- 
ties;" that,  alter  be  had  completed  plana 
whieb  were  declared  by  Swan,  the  vice 
preeident,  uid  Greene,  the  secretary,  to  be 
the  thing  they  wanted,  they  told  him  they 
would  submit  the  drawings  to  the  board  of 
directors;  that  in  the  week  fallowing  Swan 
told  him  that  tbe  board  of  directors  bad 
accepted  hie  plan;  that  an  article  prepared 
by  him  at  the  request  of  Swan  8ub3F<|tient!y 
appeared  in  the  New  York  Herald,  contain- 
ing a  description  of  the  proposed  bridge,  to- 
gether with  certain  "cuts"  prepared  from 
drawings  fumiBhcd  by  him  at  the  request 
of  Swan;  that  in  this  article  it  was  stated 
that  the  plans  prepared  by  him  would  be 
used  in  the  eonstmetion  of  tbe  bridge;  that 
Swan  and  Greene  invited  him  to  be  present 
as  pnginect  of  the  company  at  the  ceremony 
of  breaking  ground  for  the  New  Jeruey  end 
of  the  bridge;  and  that,  being  present,  he 
was  introduced  to  various  persons  as  the 
engineer  whose  plan  had  been  accepted. 
Ultimately  the  plaintifTs  plane  were  not 
used.  The  court  laid  the  chief  itrcss  upon 
tbe  ronsideration  that  "tbe  work  itself  was 
practically  of  national  importance,  and  it  is 
quite  evident  that,  under  sueh  cirenm- 
Btances,  no  plan  would  or  could  be  accepted 
until  it  had  passed  the  scrutiny  of  the  board 
of  dim^TB  of  the  defendant,  and  received 
tbe  approval  of  state  and  national  authori- 
tiee."  Theconcluaionreached  was  that  "from 
all  that  appears  that  the  petreons  who  talked 
with  tbe  plaintiir  respecting  these  plans,  and 
the  plaintiff  himself,  did  not  contemplate, 
either  the  one  to  accept  or  the  other  to  fur- 
nish by  binding  agreement  any  plans,  but 


ments  had  not  been  present  is  not  appar- 
ent from  the  opinion.  But  it  is  at  least 
clear  that  the  ruling  cannot  warrantably 
be  regarded  as  a  precedent  for  a  general 
doctrine  as  to  the  implied  power  of  a 
general  manager  to  bind  his  employer 
to  pay   for  snoh  services   as  those   in 

A  apemai  defense  relied  npon  in  some 
of  the  cases  was,  that  the  authority  of 
the  general  manager  in  respect  of  the 
employment  of  agents  did  not  extend  te 
the  making  of  contracts  of  a  certain 
dnration.  The  general  rule  ia  that  snob 
an  apfcnt  cannot  engage  employees  for  a 
long  future  period  without  express  au- 
thority." This  rule  ia,  of  conrae,  snbjeet 
to  the  qualification  created  by  the  f un- 


niab  by  bindmg  agreement  any  plans,  but 
that  tbe  former  was  willine  and  invited 
plaintiff  to  submit  a  plan  which  might  or 
might  not  be  adopted,  dependent  entirely 
upon  future  contingencies;  and  we  also 
think  that  under  such  circumstances  the 
vice  president  and  secretary  would  have  no 
power  to  accept  any  plan  or  create  a  legal 
obligation  against  the  defendant  in  connec- 
tion therewith." 
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SBFcmekes  v.  Nugent  Sanitarium  (1914) 
58  Wis.  671,  U9  N.  W,  3H3. 

IB  In  Rcupke  v.  D.  H.  Stuhr  ft  Son  Grain 
Co.  (1905)  126  Iowa,  032,  102  N.  W,  509,  the 
contention  of  the  defendant  that  its  general 
manager  had  no  power  to  contract  with  the 
plaintiff  for  one  year  was  rejected  on  the 
ground  that,  in  the  territory  where  the  de- 
fendant operated,  it  was  the  custom  to  em- 
ploy grain  solicitOTS  for  a  term  of  one  year 

In  Wainwright  v.  P.  H.  A  F.  M.  Roots  Co. 
(1912)  IK  lad.  MB.  »7  N.  E.  8,  it  was  heM 
that  sn  issue  of  fact  with  regard  to  tbe 
scope  of  the  authority  of  the  general  man- 
ager of  a  manufacturing  corporation  in  re- 
spect of  making  the  contract  in  question  is 
raised  where  its  purport  is  that  a  part  of 
the  corporate  business  shall  be  placed  under 
the  entire  eontrol  of  tbe  peraon  designated, 
that  he  shall  receive  for  his  services  a  per- 
centage of  the  profits,  and  that  the  arrange- 
ment shall  continue  for  a  period  of  Ave 
years.  The  court  said:  "Hera  wo  have  a 
contract  of  rather  an  unusual  and  extra- 
ordinary character.  The  general  manager 
gets  his  authority  by  delegation  from  the 
board  of  directors.  Under  our  statute,  the 
directors  are  elected  annually  by  the  stock- 
holders. The  stockholders  then  may  make 
an  entirely  different  board  of  directors  in 
one  year,  and  such  new  board  may  displace 
the  general  manager  and  select  another. 
The  terms  and  character  of  the  contract  un- 
der consideration  not  only  give  rise  to  the 
ijnplieation  that  it  may  be  beyond  the  usual 
and  ordinary  course  of  the  business  of  ap- 
pellee .  .  .  but  it  also  does  this  for  a 
period  of  five  years,  which  may  be  both  be- 

Jond  the  terms  of  the  general  manager  and 
oard  of  directors.  Added  to  this  showing, 
the  answer  directly  alleges  that  Johnston, 
as  general  manager,  had  no  authority  to 
execute  tbe  contract  for  the  corporation, 
and  tjiat  It  was  never  ratified  nor  approved 
by  the  hoard  of  directors  or  stockholders. 
Tbe  answer,  by  force  of  this  last  allegation, 
was  lufficieDt  to  withstand  a  demurrer." 
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-dainentat  doctrine  of  the  law  of  ag«ncy 
that,  "where  the  prinaipal  canfera  upon 
his  agent  authority  to  traasBct  business 
in  reference  to  which  there  is  a  well- 
known  usage  or  custom,  it  is  the  pre- 
sumption of  the  law,  iu  the  absence  of 
anything  to  indicate  a  contrary  intent, 
that  such  authority  was  conferred  in 
contemplation  of  the  usage;  and  third 
persons  who  deal  with  the  agent  in  good 
faith  and  in  the  exeroise  of  reasonable 
prudence  will  be  protected. ' '  •* 

On  the  ground  that  the  nature  of  the 
functions  of  a  superintendent  of  a  sep- 
arate and  distinct  department  of  an 
insurance  company's  business  constituted 
him  a  general  agent  with  "power  to  do 
acts  of  a  class,"  it  has  been  held  that 
the  employment  of  such  an  official  is  not 
within  the  scope  of  the  powers  of  the 
manager  of  the  company,*'  There  seems 
to  be  room  for  doubt  as  to  whether  the 
criterion  of  a  general  agency  was  prop- 
erly applied  here.  But  the  decision  may 
well  be  sustained  upon  the  gYonnd  that 
the  appointment  of  the  departmental 
superintendents  of  a  large  concern  is 
not  an  act  which  pertains  to  the  usual 
and  ordinary  course  of  the  business. 

S  SS,  Assistant  manager  of  a  private 
corporation. 

In  one  case  it  was  held  that  the  facts 
which  the  testimony  tended  to  prove 
were  such  as  justified  the  inference  that 
the  assistant  manager  of  a  hotel  com- 
pany had  authority  to  contract  for  the 
services  of  detectives.' 

It  has  been  held  by  an  intermediate 
court  of  appeal  that  an  ofScial  appointed 


to  assist  the  general  manager  of  an  elec- 
tric company,  and  invested  with  "aa- 
thority  to  look  after  the  interests  of  the 
company  where  speoial  attention  could 
not  be  given  by  the  general  manager  at 
the  time,"  acts  within  the  seope  of  his 
implied  powers  when  he  engages  a  physi- 
in  case  of  emergency  to  look  after 
an  injured  servant,  even  though  teohni- 
oally  no  liability  attaches  to  the  company 
on  account  of  the  injury,* 

i  2Sa.   Manager  of  a  depar^nent  of  a 


Evidence  which  showed  that  the  plain- 
tiff in  an  a<;tion  to  recover  for  services 
rendered  in  procuring  a  purchaser  for 
one  of  the  elevators  owned  by  the  de- 
fendant company  had  been  employed  by 
the  manager  of  its  office  io  a  certain 
city,  and  by  its  traveling  manager,  an 
agent  who  looked  after  its  properties  io 
different  parts  of  the  state,  was  in  one 
case  held  to  be  "  probably ' '  not  sufiScient 
to  show  that  these  agents  were  empow- 
ered to  sell  the  property  of  their  prin- 
cipal, or  to  engage  other  persons  to  find 
purchasers  therefor.'  The  actnal  decision 
proceeded  on  the  ground  of  a  subsequent 
ratification  by  the  defendant, 

g  26.  General  superintendent. 
The  implied  authority  of  an  agent 
designated  as  a  "general  superintend- 
ent," but  exercising  functions  coexten- 
sive with  those  ordinarily  associated 
with  the  position  of  a  general  manager, 
must,  it  is  clear,  be  determinable  upon 
the  same  footing  as  if  he  were  actually 
a  general  manager  and  so  denominated. 


*0  Reupke  y.  D.  H.  Stuhr  &  Son  Grain  Co. 
(Iowa)  iupra. 

■1  Skene  v.  Union  Casualty  ft  S.  Co. 
(IBOl)  91  Mo,  App.  120.  Another  point  de- 
dded  in  the  same  case  was  that  a  aupple- 
mental  contract,  made  with  the  manager, 
by  which  it  was  provided  that  the  employee 
should  have,  in  addition  to  hia  aatarjr,  a 
contingent  interest  in  the  proHts  of  expired 
busineaa,  was  not  binding  on  the  company, 
because  the  existence  of  knowledge  on  his 
part  that  the  power  to  contract  in  this  par- 
ticular matter  was  vested  in  the  executive 
committee  of  the  directors,  and  not  in  the 
manager,  was  a  necessary  inference  from 
the  fact  that  he  had  previously  received 
from   the  manager  a   letter,  notifying  him 


interest  had  not  been  submitted  to  it. 

I  Grand  Pacific  Hotel  Co,  v.  Pinkerton 
(1905)  217  HL  ei,  TS  N.  B.  42T,  afflrming 
(1905)  116  III.  App.  86.  There  it  wa«  in 
evidence  that  one  Glennie  had  been  manager 
of  the  defendant's  hotel  until  the  by-laws  of 
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the  hotel  company  were  so  changed  as  to 
make  the  president  the  manager,  but  that 
he  was  still  retained  in  the  hotel  as  a  sort 
of  axiistant  manager  under  the  president. 
When  the  contract  with  the  plaintiffs  was 
made,  he  was  in  the  hotel,  giving  orders  and 
drawing  checlta,  and  in  every  way  appeared 
to  peraons  having  business  with  thfi_  hotel 
company  to  be  authoriEsd  to  act  for  it.  It 
also  appeared  from  Uie  testimony  intvo- 
dnced  by  the  defendant  itself,  that  the 
president  of  the  hotel  company  engaged 
Qlennie  to  aaaist  him  in  his  raanae«ment, 
and  to  exercise  superintendence.  Held,  that 
these  and  other  circumstances  (not  men- 
tioned) showed  that,  apart  from  the  testi- 
mony of  witaeaaes  who  heard  Glennie  say 
that  he  was  manager,  there  was  sufBcicnt 
evidence  to  warrant  the  conclusion  that  be 
had  authority  to  contract  with  the  plaintiffs 
in  reference  to  the  matter  in  question. 

■  Rich  v.  Ediaon  Electric  Co.  (1912)  18 
Cal.  App.  364,  123  Pac  ZSO. 

1  Frits  f.  Chicago  Grain  ft  Elevator  Co. 
(leOT)  136  Iowa,  699,  114  N.  W.  103. 


ANSa— LIABILITY  FOR  SERVICBS  OF  ONE  EMPLOYED  BY  AOENT.        61 


Whether  the  fnnctionB  intrusted  to  the 
agent  who  made  the  oontract  which  it  is 
sought  to  eofoioe  vere  o£  this  ohsracter 
and  scope  is  a  question  to  be  determined 
from  the  particular  facta  iu  eridence,* 
Presumably  this  theory  is,  in  the  final 
analysis,  the  rationale  of  the  oases  in 
which  it  has  been  held  that  ordinaiy 
powers  of  the  general  snperintendeat  of 
a  railroad  company  extend  te  the  mak- 
ing of  contracts  for  the  performance  of 
medical  and  similar  aervices  with  respect 
to  iajoied  persons.     In  nearly  all  the 


eases  in  whieh  tbU  position  has  beta 
taken,  the  injured  person  was  a  servant 
of  the  defendant,  and  the  court  did  not 
advert  either  to  the  question  whether  the 
company's  liability  ia  also  predicable  in 
respect  of  services  rendered  to  persons 
other  than  servants,  or  to  the  qnestion 
whether  proof  that  the  injury  treated 
was  oaueed  by  negligence  imputable  to 
the  company  is  a  neeesaary  prerequisite 
to  the  implication  entertained  with  r^ 
speet  to  the  superintendent's  powers.'  , 
The  right  to  recover  for  services  ren- 


I  In  Ghio  v.  Schaper  Bros.  Mercantile  Co. 
(1014)  ISO  Ho.  App.  ess,  193  S.  W,  551, 
the  court  observed:  "It  is  true  the  office 
of  general  manager  appears  in  the  mental 
vjuon  »a  sontetfaitig  broader  and  aa  compre- 
hending more  power  than  that  of  superin- 
tendent, generally  speaking.  But  the  mere 
denomination  of  the  particular  office  or  title 
is  not  to  control  in  every  instance,  for  the 
question  of  the  power  annexed  thereto  is  to 
be  determined  in  the  circumstances  of  the 
ease,  with  a  view  of  the  facts  pertaining  to 
the  power  usually  excrciged  by  the  corpor- 
ate officer  and  with  the  apparent  consent  of 
the  company.  Sometimes  a  general  man- 
ager may  be  clothed  with  the  usual  powers, 
and  sometimes,  too,  a  superintendent  may 
be  clothed  with  and  exercise  powers  quite 
•a  extenaive.  The  matter  is  to  be  deter- 
mined, in  a  measure,  W  reference  to  the 
apparent  power  of  the  officer  and  that  wliich 
it  appears  he  has  been  accuitomed  to  exer- 
cise; for  third  persona,  such  ae  this  plaintiff, 
dealLng  with  the  company,  have  a  right  to 
rely  on  the  appearances  it  holds  out." 

In  McCarthy  v.  Misaouri  R.  Co.  {1884) 
15  Ho.  App.  385,  the  court  refnsed  to  dis- 
turb a  verdict  in  favor  of  the  plaintiff,  a 
phyaicinn,  where  the  evidence  of  the  de- 
fendant showed  that  it*  luperintendent,  at 
whose  request  the  services  in  question  were 
rendered  to  one  of  its  employees,  had,  in 
cases  of  emergency,  authority  to  employ  a 
physician  other  than  the  one  regularly  re- 
tained; that  he  bad  exercised  this  authority 
on  more  than  one  oocuion;  and  that  his 
conduct  in  this  re^^d  had  been  ratified  by 
the  defendant.  The  court  saidr  "After 
verdict  in  the  plaintiTe  favor,  we  most  take 
a*  true  the  olaintilTB  testimony  to  tlie  e^ect 
that  Mr.  Allen  [superintendent],  after  " 
plaintiff  had  dressed  the  wound  of  the 
ployee  of  the  defendant  corporation,  had 
told  the  plaintiff  to  go  on  and  treat  the 
case;  and  if,  in  doing  £is,  he  acted  contrary 
to  inatmctions,  it  i*  not  material,  in  the 
absence  of  a  state  of  facta  showing  that  the 
plaiotilT  knew  what  his  instructions  were 
and  what  the  extent  of  his  authority  was. 
It  appears  that  he  was  acting  within  the 
scope  of  auch  a  general  authority  as  would 
be  implied  from  his  previous  acts  ratified  by 
the  company;  and,  clearly,  where  the  super- 
intendent of  a  corporation  requests  a  physi- 
cian to  go  on  and  treat  an  employee  of  the 
rompany,  who  has  been  injured,  the  natural 
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implication  would  be  that  he  makes  the  re- 
quest for  the  company,  and  not  with  the 
intention  of  charging  himself  pereonallv." 
■  In  Toledo,  W.  A  W.  R.  Co.  v.  Rodngues 
QS)  47  111.  18S,  B6  Am.  Dec.  484,  where 
..  -ontract  made  by  a  general  superintend- 
ent for  the  treatment  of  an  injured  servant 
was  held  to  be  binding  on  the  defendant, 
the  court  said:      "As  his  title  implies,  he 


but  a  reasonable  inference  to  conclude  that 
this  was  within  the  scope  of  these  powers. 
.  .  .  When  it  is  known  that  the  general 
superintendent  manages  all  the  business  of 
the  road  within  his  department,  and  binds 
the  company  by  contracts  on  its  behalf,  in 
regard  to  its  general  busineu,  it  may  safely 
be  inferred  that  such  a  contract  as  this  was 
within  the  scope  of  his  authority."  This 
case  was  followed  in  Toledo,  W.  ft  W.  R. 
Co.  V.  Prince  (ISOS}  50  ni  26,  in  which  the 
facts  were  substantially  similar.  The  pow«' 
of  tbe  general  superintendent  to  engage  the 
claimant  was  taken  for  granted,  the  actual 
ratio  decidendi  being,  that  be  had  ratified  a 
contract  previously  made  by  a  station  agent. 
In  Pacific  R.  Co.  v.  Thomas  (I877J  19 
Kan.  266,  the  court  laid  it  down  that  the 
general  superintendent  of  a  railroad  com- 
pany would  presumptively  have  authority 


for  services  rendered  until  the  servant's 
recovery. 

In  Atchison  ft  N.  H.  Co.  v.  Reecber  (1880) 
24  Kan.  228,  tbe  court  proceeded  upon  the 
auumptiou  that  a  surgeon  engagol  by  a 
gang  foreman,  with  the  sanction  of  the  de- 
fendant's general  superintendent,  to  treat 
an  injured  laborer,  was  entitled  to  main- 
tain an  action  for  tbe  value  of  bis  aervices. 
The  only  question  actually  disctused  was 
whether  a  telegram  received  from  the  gen- 
eral superintendent  conferred  upon  the  fore- 
man authority  to  employ  the  claimant.  See, 
however,  the  later  Kansas  case,  cited  in 
note  4,  infra. 

In  Marquette  ft  0.  R.  Co.  v.  Taft  (1873) 
28  Mich,  289,  the  court  was  equally  divided 
npoD  the  questitm  whether,  in  the  absence 
of  evidence  of  an  express  delegation  Of  the 
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dered  to  an  injured  passenger  has  also 
been  affirmed  without  any  reference-to 
thoso  questions.'  But  it  has  been  laid 
down  by  the  enpremc  court  of  Kaasas, 
and  by  a  court  of  inferior  jarisdiction 
in  Ohio,  that  the  contractnal  power  of  a 
Bnpeiintendent  is  not  predicable  as  re- 
gards cases  in  which  the  injured  person 
was  a  pasaei^er.  The  consideration  upon 
which  this  doetrine  is  based  is  that  the 


obligations  owed  by  a  railroad  eompony 
to  its  employees  aiie  esBMitiaily  di£Eerent 
in  quality  from  ^oae  which  it  owes  to 
passengers.*  It  was  intimated,  however, 
by  the  Kansas  court,  that  even  where  the 
injured  person  was  a  passengei,  an  ac- 
tion for  the  services  rendered  in  treating 
him  might  be  maintainable  if  the  iojnry 
resulted  from  negtigeooe  for  whioh  the 
company  was  responsible. 


appropriate  authority,  or  of  some  UMge  of 
-  the  defendant  company,  or  of  circumatanccB 
tending  to  show  the  nature  or  scope  of  bis 
fMiwers  and  duties,  It  wa«  permigsibte  to 
infer  that  an  agent  described  an  a.  "auperin- 
tendent"  had  power  to  bind  the  company  by 
a  contract  for  medical  attendance  on  an 
injured  servant  for  a  considerable  period. 
Cooley,  J.,  one  of  the  judgea  who  held  that 
no  evidence  to  prove  a  apecia]  authorization 
was  requisite,  reasoned  thus;  "The  nature 
of  the  powers  of  a  railway  superintendent 
IB  indicated  by  the  title  to  his  office.  He  baa 
the  eeneral  aupcrintendence  of  the  businesa 
of  the  corporation,  and  is  the  immediate 
representative  of  the  corporation  in  all  buai- 
nesa  transactiona  with  the  public.  This  is 
the  general  fact,  though  there  are  undoubt- 
edly cases  where  these  general  powers  are, 
in  part,  at  least,  conferred  upon  the  presi- 
dent, or  some  other  officer.  There  ia  no  evi- 
dence that  this  case  was  exceptional,  and 
we  must  consequently  aaaumc  that  this 
Buperintendent  had  the  usual  powers  of  gen- 
eral supervision.  In  ail  that  pertaina  to 
the  general  management  and  operation  of 
the  road  he- speaks  and  acts  for  the  com- 
pany, and  he  muat  decide  for  It,  and  may 
make  contracts  on  its  behalf  in  the  emer- 
genciea  which  unexpectedly  ariae,  connected 
with,  or  growing  out  of,  the  running  of  their 
train  a,  the  transportation  of  persons  or 
property,  and  the  management  and  control 
of  servants."  The  views  thus  expreased 
were  approved  in  Hodgea  v.  Detroit  Electric 
Light  4  P.  Co.  (1808)  109  Mich.  547,  67 
N.  W.  S64. 

fn  Texas  &  St.  L.  R.  Co.  v.  Mvera  (1883) 
1  Tex.  App  Civ.  Caa.  (White  4  W.)  168,  ft 
was  declared  to  be  "well  settled  that  a 
promise  to  nay  for  medical  attendance  and 
nursing  rendered  to  a  servant  of  a  railroad 
company,  injured  in  the  discharge  of  his 
duty  upon  the  road,  ia  preanmed  to  be 
within  the  general  powers  of  the  superin- 
tendent   of   the   road,   and   will    bind    the 

In  Bigham  v.  Chicago,  M.  4  St.  P.  R.  Co. 
(1800)  70  Iowa,  634,  44  N.  W.  806,  where 
the  authority  of  an  asaiatant  superintendent 
to  hire  a  nurse  for  an  injurpd  servant  was 
held  to  have  been  established  by  the  par- 
ticular evidence  presented,  the  court  did  not 
cxpresa  any  opinion  about  the  extent  of  the 
powers  which  such  an  agent  possesses  by 
virtue  merely  of  his  office. 

■  In  Cincinnati,  I.  St.  L.  4  0.  R.  Co.  v. 
Davis  (1890)  126  Ind.  90,  9  hJtJi.  50S,  2fi 
N.  E.  878.  evidence  offered  by  the  defend- 
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ant  to  prove  that  it  had  in  its  employment 
a  chief  physician  and  surgeon,  whose  duty 
it  was  to  employ  Burgeons  to  give  profea- 
slonal  attention  to  passengers  injured  by 
its  trains,  was  held  to  have  been  properly 
excluded  for  reasons  thus  stated:  "It  was 
immaterial  whether  the  appellant  had,  or 
had  not,  a  chief  surgeon  in  its  service, 
charged  with  the  duty  of  employing  sub- 
ordinate surgeons,  for  there  ia  no  pretense 
that  the  appellee  had  notice  of  that  fact. 
He  was  not  bound  to  look  beyond  the  gen- 
eral superintendent  as  the  source  of  au- 
thority warranting  hia  employment.  .  .  . 
It  would  be  unreasonable  to  require  a  sur- 
geon to  give  professional  assistance  to  a 
person  injured  by  the  company's  trains  and 
then  deny  him  compejisation,  upon  the 
ground  that  the  superintendent  had  no  au- 
thority to  employ  him,  becauae  that  au- 
thority was  lodged  in  a  chief  surgeon.  Nor 
are  we  willing  to  aanctioQ  a  rule  impoKing 
upon  the  svirgeon  whose  aer vires  are  re- 
quested by  the  superintendent,  the  duty  of 
making  specific  Inquiry  as  to  the  scope  of 
the  superintendent's  authority.  Such  a  rule 
would  operate  harshly  in  many  cbscr,  for. 
if  the  surgeon  muat  stop  to  make  inquiries 
before  leaving  his  home  or  office,  the  in- 
jured man  might  perish.  It  is  a  familiar 
rule  that  instructions  to  a  general  agent 
do  not  bind  one  who  deals  with  the  agent 
in  ignorance  of  such  instructions,  and  acts 
upon  the  apparent  authority  with  which  the 
principal  has  clothed  his  repreaentative, 
and  there  is  no  conceivable  reason  why  the 
rule  should  not  apply  in  all  its  force  to 
such  a  case  as  this."  It  was  declared  io 
be  "quite  well  settled  that  a  general  super- 
intendent hae  authority  to  employ  surgeons 
to  give  attention  to  persons  injured  by  the 
trains  of  the  company  he  repreaents." 

*In  Union  P.  R.  Co.  v.  Beattv  (1888)  35 
Kan.  265,  57  Am.  Rep.  160,  10  Pac.  845. 
where  the  employing  agent  was,  in  point  of 
fact,  merely  a  division  superintendent,  these 
remarks  were  made;  "There  is  no  more 
obligation  resting  upon  the  company  to  pro- 
vide medical  care  and  treatment  for  pas- 
sengerB  unavoidably  injured,  than  for  pas- 
sengers who  become  sick  during  the  jour- 
ney over  the  road.  In  either  caae  the  full 
measure  of  the  duty  of  the  company  ia  to 
carry  the  pasRenger  in  the  condition  in 
which  he  may  be  found  to  his  defitination. 
Beyond  this  the  company  has  no  interest 
in  the  passenger,  aiid  therefore  hae  no  auch 
concern  for  hiR  health  and  aoimdness  that 
it  has  bi  its  employees  who  may  be  injured 
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In  all  the  oases  bo  far  reported  whiok 
hftve  involved  the  liebility  o£  b  prineipsl 
other  than  a  railrond  company  for  medi- 
cal aerviees  rendered  in  pursuance  o£  a 
eontraet  made  with  a  general  Bttperin- 
tendent,  the  injured  person  was  an  em- 
ployee of  the  defendant  In  <me  of  these 
the  astion  was  held  to  be  maintain  ah  le.' 
In  other  eases  elainis  have  been  disal- 
lowed on  the  gronnd  that  an  agent  desig- 
nated as  a  "superintendent"  is  not  in- 
vested, by  virtue  merely  of  his  office, 
with  aathoiity  to  make  contracts  for 
medical  services.'    In  tbie  point  of  view 


it  has  been  dedared  that  a  doctor  en- 
gaged by  a  eupeiintendent  cannot  hold 
the  principal  responsible  unless  it  ap- 
pears that  the  superintendent  was 
disdiarging  funetions  and  ezereisuag 
powera  eimilar  to  those  of  a  general 
manager,''  or  that  the  pievions  conduct 
of  the  principal  had  been  such  as  to 
justify  the  plaintiff  in  acting  on  the  as- 
sumption that  the  superintendent  was 
invested  with  authority  to  retain  him.* 
It  should  be  observed  that  the  various 
distinctions  taken,  in  the  cases  cited 
under  the  preceding  paragraphs,  between 


v,iii!e  in  its  service.  To  furnish  inediral 
fare  and  treatment  for  pasHengors  in  such 
rasps  would  be  a  mere  gratuity,  and  the 
fundB  of  the  corporation  cannot  be  thus 
dUpensed  bv  the  divieion  Huperint«ndent 
without  authority  from  the  board  of  direc- 
tors. PerhapB  it  ii  true  that  in  certain 
emergencies  the  KUperinten dents  of  rail- 
roads are  aiithoj-ized  to  provide  medical 
and  Burgi(«I  care  for  injured  paasetigerh, 
and  tc  bind  the  railroad  companies  for  the 
payment  of  such  servit^s,  and  it  is  prob- 
ably well  that  such  proTieion  should  be 
made;  but  in  those  cases  it  will  not  be  diffi- 
cult to  ahow  the  autfaoriiation,  or  a  recog- 
nized custom  or  usagi  of  the  company  to 
furnish  medical  attendance  to  passengers 
injured  by  inevitable  accident.  In  the  ab- 
wnce  of  tsHtimony  of  express  authority 
from  the  company,  or  of  a  onstom  or  usage 
from  which  authority  might  be  implied,  the 
company  cannot  be  bonnd  by  such  con- 
tracts made  by  the  superintendent  or  hia 
tubordinateEi." 

In  Columbia  ft  C.  Street  R.  Co.  v.  Wise- 
man (1885)  I  OUo  C.  D.  134,  where  an  ac- 
tion for  services  rendered  to  a  passenger 
wa*<  held  not  to  be  maintainable,  certain 
raB*n  cited  on  behalf  of  the  dpfciidant  were 
denied  to  be  relevant  precedents,  because 
thei-  related  to  Injured  servants.  A  dis- 
tinction was  taken  "between  the  passenger 
and  the  employee,  oh  the  ground  that  the 
employee  is  necessary  in  the  management 
of  the  alTairs  of  the  company,  and  that  the 
company,  for  its  own  protection,  and  for 
the  protection  of  the  em  ploy  ecu,  oWee  a 
duty  to  them  which  tt  does  not  owe  to  the 
passenger." 

•  Iti  Mt.  Wilson  Gold  *  8.  Min.  Co.  v. 
Bnrbridge  (1898)  II  Colo.  App,  487,  63 
Pac.  82G,  where  the  ^eoeral  superintendent 
of  a  mining  company  had  full  charge  of 
the  business  and  property  of  the  comiiany, 
and  had  made  arrangements  with  a  hm- 
pital  for  nursing  and  caring  for  a  miner, 
the  decision  proceeded  upon  the  broad 
ground  that,  "as  to  everything  belonging  to 
or  growing  out  of  Its  busineas,  or  the  man- 
agement of  its  property,  he  represented  it, 
and,  presumptively ,  at  least,  was  authorised 
to  act  for  it."  The  removal  to  the  hospital 
■nd  the  nursinc  of  the  miner  while  he  was 
there  were  held  not  to  be  "so  disconnected 
from  the  defendant's  bu«ineBB  as  to  be  out- 
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-ide  the  preaiimptive  authority  of  the  gen- 
eral superintendent." 

S  For  a  case  in  which  this  doctrine  was 
-ategorieally  laid  down,  see  Ohio  v.  Schapar 
Bros.  Mercantile  Co.  (1914)  ISO  He.  App. 
689,  183  S.  W.  65L 

7  In  Ghio  V.  Schaper  Bros.  Mercantile  Co. 
aupra,  where  the  action  was  brought  on  an 
alleged  contract  under  which  the  plaintiff 
was  to  treat  an  injured  servant  in  a  hos- 
pital, and  afterwards  at  home,  until  she 
recovered,  the  evidence  whicA  was  held  to 
bs  sufficient  to  render  the  question  of  the 
defendant's  liability  one  for  the  jury  to  de- 
termine was  thus  stated  by  the  court; 
The  superintendent,  who  engaged  the  plain. 
tiff,  exercised  broad  and  comprehciiaive  au- 
thority with  respect  to  the  management  of 
defendant's  business,  and  was  known  as 
general  superintendent,  for  the  reasMi  that 
he  pogeessed  a  general  snperuitanding  con- 
trol. Plaintiff  testified  that  while  he  oc- 
uupied  an  ottice  in  the  same  building  and 
was  about  defendant's  store,  he  frequently 
saw  the  superintendent  employ  and  dis- 
oharge  esntloyeei..  Whatever  happened 
that  needed  immediate  attention  was  re- 
ported to  the  superintendent,  and  he  exer- 
cised discretion  on  behalf  of  defendant  with 
respect  thereto.  It  was  conceded  that  he 
possessed  authority  to  call  a  physician 
for  the  purpose  of  administering  temporary 
or  first  aid  treatment  to  injured  persons 
about  the  store.  When  plaintiff  rented  hIa 
office  in  defendant's  building,  a  few  weeks 
before  this  injury,  the  snperiDtendent  ne- 
gotiated and  executed  the  lease  on  the  part 
of  the  companv  and  signed  its  name  to  the 
instrument,  t'he  court  said:  "It  is  abund- 
antly well  settled  that  one  occupying  the 
position  of  Bnperintendent  may  commit  the 
corporation  he  so  represents,  as  by  a  eon- 
tract,  for  medical  and  surgical  ser vices 
rendered  for  the  benefit  of  a  third  person, 
injured  in  the  employ  of  the  company,  if  it 
appears  he  possei'sea  and  is  accustomed  to 
exercise  broad  and  comprehensive  authority 
with  respect  to  the  power  to  employ  per- 
sons for  the  company  and  on  its  account, 
and  otherwise  exercises  discretion  with  re- 
spect to  the  coaduet  of  its  aSalra  in  a  gcn- 

lln  Ward  v.  J.  Samuels  &  Bro.  (L916) 
~  R.  1.  — ,  93  Atl.  MQ,  Ann.  Gas.  1918A, 
T63,  where  the  plaintiS  had  been  engaged 
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it  would  seem  reasonablf  clear  that  the 
effect  of  that  rale  is  to  place  servants 
aod  passengera  on  precisely  the  same 
footing,  BO  far  as  regards  the  implied 
incidents  of  their  respective  relation- 
ships to  the  railway  company.  If  so,  it 
must  follow  that  any  distinction  between 
their  remedial  rights  which  ia  founded 
simply  and  solely  on  the  predication  of  a 
difference  between  these  incidents  is  nn- 
tenabte. 

It  has  been  laid  down  that  the 
"superintendent"  of  a  railroad  com- 
pany ia  impliedly  authorized  to  make 
contracts  with  respect  to  the  carriage  of 
the  mails  from  one  station  to  another 
ill  the  same  city;'  that  a  contract  made 
by  the  "general  superintendent"  of  a 
railroad  for  fencing  a  part  of  ito  line 
is  binding  npon  the  railroad  eom- 
pany;"  that  the  superintendent  of  a 
street  railway  has  power  to  bind  it  by 
a  promise  to  compensate  the  services  of  a 
person  who,  at  the  request  of  an  agent 
employed  by  the  superintendent,  agrees 
to  go  to  the  place  where  he  witnessed 
an  accident,  and,  having  verified  the 
facts,  draw  up  a  statement  of  what  he 
koows  concerning  it ;"  and  that  the  au- 


i  rendered  to  railroad  employees 
and  to  passengers,  between  injuries 
which  import,  and  injuries  which  do  not 
import,  fault  in  the  defendant,  and  be- 
tween the  liability  of  railroad  companies 
and  other  classes  of  principals,  are  logi- 
cally irreconcilable  with  the  broad  theory 
{see  §  1,  snpra)  under  which  the  con- 
tractual power  of  agents  of  every  de- 
scription is  regarded  as  being  based 
upon  and  incidental  to  their  duty  to  pro- 
tect the  interests  of  their  principals  by 
taking  Buoh  steps  as  will  tend  to  keep 
down  the  damages  for  which  the  princi- 
pal may  by  possibility  be  found  liable. 
It  should  be  pointed  out,  moreover,  that 
the  first-mentioned  of  those  distinctions 
is  also  open  to  the  objection  that  the 
special  obligation  to  which  it  assumes  a 
railroad  company  to  be  subject  as  re- 
gards its  employees  cannot  he  predicated 
without  running  counter  to  the  elemen- 
tary role  that  a  master  is  not  bound  to 
furnish  medical  assistance  to  his  ser- 
vants. See  Labatt,  Mast.  &  S.  §  1999. 
Conceding  that  no  duty  in  respect  of 
medical  assistance  is  owed  by  a  railroad 
company  to  its  passengers  by  reason 
merely  of  their  position  as  passengers. 


by  one  8.,  the  assistant  superin  ten  dent  of 
defendant!'  department  store,  who  was 
then  acting  temporarily  as  general  superin- 
tendent, to  attend  on  an  injured  servant, 
it  was  shown  that  the  superintendent  and 
aasistant  superintendent  bad  received  in- 
structions that,  in  caae  of  phjaical  injury 
to  an  employee  or  customer,  they  ware  im- 
medmtely  to  Hummon  a  doctor  and  employ 
hjm  to  attend  on  the  injured  person.  The 
testimony  was  conflicting  with  regard  to 
the  question  whether,  as  claimed  by  the  de- 
fendant, their  authority  in  this  regard  was 
limited  to  the  employment  of  a  physician 
to  render  first  aid,  or  extended  to  a  retainer 


jury  were  warranted  in  finding  that  for 
more  than  two  years  before  the  accident 
in  question  the  plaintiff  had  attended  a 
large  number  of  defendants'  servants  upon 
the  call  of  S.,  without  any  knowledge  of 
the  limitation  upon  hia  authority  which 
was  claimed;  that  the  plaintiff  had  given 
to  those  servants  the  medical  care  which 
their  cases  required,  whether  of  first  or  sub- 
sequent treatment;  that  the  charges  for 
these  services  had  always  been  made  by 
the  plaintiff  against  the  defendant  alone; 
that  the  defendant,  through  its  responsible 
agents,  was  aware  of  these  facts;  and  that 
in  ereiT  case  the  plaintiff's  charges  against 
the  defendant  bad  been  paid  either  by  the 
defendant  itself  or  through  its  agency  in 
such  a  manner  as  to  give  no  notice  to  the 

(ilaintiff  that  the  defendant  questioned  its 
lability  to  him.  Held,  that  this  evidence 
was  eufflciept  to  support  a  verdiot  in  favor 
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of  the  plaintiff.  The  court  said;  "Notwith- 
standing the  absence  of  actual  authority 
m  the  agmt,  and  the  unwillingneHs  of  the 
hiw  to  imply  such  authority  from  the 
aature  of  the  agent's  general  powers,  never- 
theless the  corporation  by  its  previous  con- 
duct may  have  ao  held  the  agent  out  as 
one  having  full  authority  to  employ  physi- 
cians that  it  will  not  be  permitted  later  to 
disavow  the  agent's  acta  in  that  regard." 

In  Meisenbach  v.  Southern  Cooperage  Co. 
(ISei)  45  Ho.  App.  232,  the  defendant'e 
liabiUty  for  the  fees  of  a  surgeon  culled  in 
by  its  superintendent  was  denied  on  the 
ground  that  no  special  evidence  was  given 
that  he  had  been  previously  authoriied  to 
medical  man  in   cases  of  emer- 


gency. 

•  Louisville  &  N.  R.  Co.  v.  Vaughan'a 
Transfer  Co.  (1809}  —  Ky,  — ,  123  B.  W. 
253  (doctrine  taken  for  granted  in  the  ar- 
gument of  the  court). 

W  New  Albany  A  R.  Co  v.  Haakell  (1858) 
II  lad.  301,  where  the  court  said  that  the 
employer  of  the  plaintiff  was  "tlie  general 
agent  of  the  company,  and,  as  such,  it  may 
be  fairly  presum»l  that  he  was  clothed  with 
authority  to  bind  hia  principal  in  contracts 
relative  to  the  safe  and-effective  operations 
of  the  road." 

"In  Lovejoy  v.  Middlesex  R.  Co.  (18881 
128  Mail.  480,  the  defen<lant  requested  the 
judge  to  rule  that  the  agent  had  no  au- 
thority to  employ  the  plaintilT;  and  that, 
if  the  plaintiff  knew  that  there  was  no 
necessity  for  him  to  go  to  the  place  of  the 
accident,  in  order  to  make  bis  statement, 
he  could  not  recover,     Tb«  judge  declined 
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perintuid«Bt  of  ft  maniifsetnTing  com- 
pany,  who  is  penoitted  to  mantle  and 
Mmdnet  its  albuis,  haa  ostetuible  sn- 
tboritf  to  biad  it  by  a  contraot  for  the 
perfonnaiiae  of  services  in  jwoenring 
fonagn  patsnta,  where  the  person  em- 
ployed has  no  .notiee  that  his  authority 
is  Bnbjeet  to  certain  limitations.^ 

The  theory  that  the  extent  of  the 
poweTV  of  an  official  deaignated  as  a 
"  superintendent "  is  essentially  a  qnes- 
tion  of  faet  is  indicated  by  a  judgment 
snstainisR  a  verdict  agaiiut  a  company 
engaged  in  the  bosineSB  of  repairing  au- 
tomobiles, on  the  groond  that  it  was 
bound  by  a  vrrittan  contraot,  nnder 
which  its  snperin  tea  dent  "in  active 
chai^  of  the  boildiog"  oeenpied  by  it, 
and  aathorixed  to  employ  and  discharge 
such  men  as  were  needed  abont  the 
bnsineBB,  rented  a  pturt  of  the  shop  to  a 
man  irho  undertook  on  his  side  to  per- 
fona  a  certain  kind  of  work  for  a  year 
■t  a  Bpeeifled  rate.'*  That  theory  is 
also  exemplified  by  a  mling  that  the 
question  whether  an  agent  deacribed  as 
the  "secretary,  treasurer,  and  saperin- 
tendent  of  mines"  had  authority  to  let 
a  eoatract  for  the  mining  and  delivery 
of  coal  on  the  tipple  for  a  year  had 
been  property  submitted  to  the  jury." 
In  both  the  cases  cited  the  functions 
discharged  by  the  agents  in  qnestion 
seem  to  have  been  virtually  the  saiue  as 


those  of  a  geaecal  manager.  The  form 
in  which  the  qnestion  as  to  the  extent 
of  their  powers  was  submitted  to  the 
appellate  tribnnals  rendered  it  unneoes- 
aary  to  decide  whether  a  presumptive 
authority  in  respect  of  the  contracts 
nnder  discussion  was  incidental  to  their 
offices. 

%  27.  Swp«'tint^ntUnt  oj  a  department 
of  a  btufnesa. 

So  far  as  regards  cases  in  which  the 
terra  "superintendent"  is  used  as  the 
designation  of  an  agent  employed,  in 
subordination  to  a  genera!  manager,  for 
the  purpose  of  controlling  some  jparticu- 
Isr  department  of  a  business,  it  is  mani- 
fest that  the  extent  of  the  anthority 
delegated  to  him  in  respect  of  contracts 
of  employment  must  in  every  instance 
be  determined  aa  a  question  of  fact,  and 
without  reference  to  any  initial  pre- 
sumption. 

In  this  point  of  view  it  has  been  held 
that  a  contract  for  the  carriage  of  the 
mails  from  one  station  to  another  in 
the  same  city  came  within  the  scope  of 
the  authority  of  the  defendant's  "gen- 
eral superintendent  of  transportation," 
who,  as  the  evidence  tended  to  show, 
exorcised  control  of  the  matter  of  mail 
transfer  and  directed  and  supervised  the 
mail  transfer  clerks  i*  that  the  superin- 
tendent of  a  railroad,  "intrusted  with 


inrs   exceptiOBB  to  the  rulings  givei 
to  the   refusal   to  rule  aa   Tequented, 
frjvoloug,    and    ninet    be    overruled,    with 
double  cott*. 

URosenbKum  v.  Oflliam  ()00S)  101  Mc. 
App.  126,  74  8.  W.  667  (by-Iawa  imposhig 
liioitationg  held  not  to  be  aamitBible  as  evi- 
dence against  claimant). 

wSlocum  V.  Seattle  Taxieab  Co.  (1912) 
67  Wa*.  220.  39  LJlji.(N.8.)  485,  121  Pac. 
67.  After  having  for  several  months  con- 
tinued to  pay  the  amounti  falling  due  for 
the  work  performed  in  pnrnuance  of  thia 
nmtract,  the  defendant  ejected  the  plaintiff 
from  the  building.  The  grounds  upon  which 
the  judgment  of  the  lower  court  in  favor 
of  the  plaintiff  was  affirmed  were  thus 
stated:  ~We  are  BatisSed  that  it  waB  not 
raeumbent  upon  the  plaintiff  or  any  other 
employee  to  hunt  Up  the  president  of  the 
Mmpany,  or  to  obtain  the  charter  or  the 
by-lawB  of  the  oompany,  in  order  to  deter- 
mine the  authority  of  one  who  occuptee  the 
position  of  eupenntendent  of  a  business, 
w)  ai  to  make  a  valid  contract  of  employ- 
ment. It  is  conceded  that  the  superintend- 
ent m  charge  had  authority  to  employ  men, 
and  that  he  did  so.  The  fact  that  he  pre- 
pared and  signed  the  written  contraot  !n 
thia  case  aa  superintendent  was  anffieient  to 
bmd    tbs    company,    because    the    contract 
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was  made  in  the  course  of  his  apparent 
authority  as  well  as  his  expressed  au- 
thority to  hire  and  dixnharge  men.  This 
is  especially  true  in  this  case,  where  tha 
plaintiff  acted  in  good  faith  and  did  not 
know,  and  had  no  reason  to  suspect,  that 
the  superintendent  had  no  autjiority  to 
reduce  the  contract  to  writing,  or  that  he 
was  limited  in  the  employment  of  men  to 
a  day  by  day  employment." 

1*  Raven  Ked  Ash  Coal  Co.  v.  Herron 
(1912)  114  Va.  lOS,  7fi  S.  E.  752.  Com- 
menting on  an  bstrnetion  which  was  held 
to  be  correct,  the  nourt  said  that  "it  could 
not  be  said,  as  a  matter  of  law,  that  the 
officer  in  question,  as  manager  and  super- 
intendent of  defendant's  mines,  did  not  have 
the  authority  to  make  for  his  company  the 
contract  sued  on." 

1  Blowers  v.  Southern  R.  Co.  (1906)  74 
S.  C.  221,  64  8.  E.  368,  the  actual  point 
decided  was  that,  as  he  was  empowered  to 
dh^rt  a  station  agent  to  enter  into  such  a 
contract,  the  company  was  no  less  bound 
by  a  contract  made  by  that  agent  in  com- 
pliance with  the  superintendent's  instruc- 
tions than  if  he  had  made  it  himself.  The 
doctrine,  "Delegatus  non  potest  delegare," 
"does  not  apply  when  there  is  express  or 
implied  authority  to  employ  subagenta  in 
the  work  of  the  princlpaL" 
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the  general  manBgomoat  of  the  supervi- 
sion of  the  ruitimig  Bed  operation  of  the 
road,"  is  invested  with  implied  authority 
to  ofEcr  a  reward  for  the  detection,  ap- 
prehenaion,  and  bringing  to  justice,  of 
persons  obstructing  the  road;'  that  a 
division  superintendent  of  a  railroad 
was  authorized  to  make  contracts  with 
respect  to  the  nnloadin^  of  coal  from 
cars;*  and  that  the  liability  of  a  Inmber 
company  in  respect  of  extra  work  which 
had,  in  pursuance  of  the  orders  of  its 
' '  woods  superintendent, ' '  been  per- 
formed in  handlii^  logs,  had  been  prop- 
erly left  to  the  jury.* 

On  the  other  hand,  it  has  been  held 
that  a  man  employed  by  a  merchant  as 
a  "superintendent  of  tracking"  had  no 
authority  to  offer  a  reward  for  the  re- 
covery of  his  employer's  property;'  and 
that  a  "field  superintendent  of  logging 
operations,  with  authority  to  have  tim- 
ber cut  from  time  to  time  as  needed," 
had  no  authority  to  make  a  verbal  con- 
tract with  the  plaintiff  "to  cut  and  top 


all  the  merohantdble  juniper  timber"  of 
the  defendant  in  a  speeified  tcaet,  cos- 
tuning  about  5,000  seres,  at  a  certain 
rate  per  ttee.^ 

By  one  of  the  inferior  eourta  of  New 
York  it  was  laid  down  that  a  superin- 
tendent who  testified  that  "everything 
connected  with  the  running  of  the  road" 
was  under  his  control;  that  he  had  no 
direetioo  over  the  tceaaury,  and  no  share 
in  the  direction  of  the  oompany's  af- 
fairs, and  that  he  paid  money-to  driveta, 
conductors,  and  other  pereooB  employed 
by  him  for  the  company — had  no  power 
to  ei^age  a  aurg«on  to  attend  upon  a 
child  who  had  been  struck  by  moving 
car,' 

The  position  taken  in  Kansas  is  that 
a  division  superintendent  of  a  railroad 
company  is  impliedly  authoriEed  to  ear 
gage  a  doctor  to  attend  on  an  injured 
employee,^*  but  that  the  company  is  not 
liable  for  medical  services  rendered  at 
his  request  to  an  injured  paaacnger.' 
The  first  hranoh  of  this  doctrine  has  also 


SCentrftI  R.  R.  4  Bkf[.  Co.  v.  Cheatham 
(iaS7)  86  AU.  292,  7  Am.  St.  Bep.  4S,  4 
So.  828.  This  deciaion  was  cited  ui  Ar- 
kansas Southwestern  R,  Co.  v.  Dickiasrai 
(1306)  78  Aik.  483,  115  Am.  St.  Rep.  54, 
96  S.  W.  802,  as  an  authority  bearing  upon 
the  scope  of  the  powers  of  a  general  man- 
ager. See  sec.  24,  note  0,  aupra.  But,  in 
epite  of  the  unfortunate  ambiguity  of  the 
language  used  by  the  court,  it  seems  on  the 
whole  reasonably  certain  that  the  employ- 
ing agent  in  thia  infliance  was  a  depart 
mental   superintendent  merely. 

•  Cincinnati,  N.  0.  i  T.  P.  R.  Co.  v.  Red- 
nower  (1810)  140  Ky.  370.  131  8.  W.  17» 
(conceded). 

*  KABTIKDAT.E      T.      LOBDELL-EllEBT     UfG. 

Co.  ante,  I, 

Reference  may  also  be  made  to  a  case  In 
which  it  waa  held  that  the  superintendent 
of  pulpwood  operation  at  a  certain  place 
was  impliedly  authorized  to  make  a  stipu- 
lation to  pay  a  third  person  for  supplies 
furnished  to  contractors  to  enable  them  to 
perform  their  work.  Channell  Bros.  v.  West 
Virginia  Pulp  &  Paper  Co.  (1918)  77 
W,  Va.  494,  87  S.  E.  878. 

tRubenatein  v.  Froat  (1908:  Sup,  App. 
T.)    116  M.  y.  Supp.  881. 

e  CuEssoN  V.  Richmond  Cbdah  Wobks. 
ante,  a.  The  court  said:  "The  alleged 
contract  la  so  unusual,  extraordinary,  and 
unique  that  it  ia  not  to  be  assumed  that 
said  Shiicker  had  authority  to  make  It.  It 
was  no  function  of  his  position.  If  it  were, 
Shucker,  a  auperin  ten  dent  of  logging,  hold- 
ing at  will,  with  authority  to  have  the  tim- 
ber cut  as  needed,  could  hind  his  employers 
by  a  verbal  contract  not  approved  by  the 
company  or  its  general  manager,  which 
might  last  for  twenty  years,  and  involve 
the  expenditure  of  many  thousands  of  dol- 
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lars,  without  any  bond  or  ([Uiiraiily  ;;ivi:n 
by  the  plaintiff  for  the  faithful  perform- 
ance of  his  work,  and  such  contract  would 
bind  the  company  should  It  sell  its  timber 
to  another  party." 

V  Stephenson  v.  New  York  t  H.  R.  Co. 
(1853)  2  Duer  (N.  Y.)  341.  The  court  eaid: 
"The  only  inference  deducible  from  hia  de- 
scription of  his  powers  is,  that  they  relate 
solely  to  making  provision  that  trains  are 
run  as  prescribed  by  the  company,  that 
means  and  men  are  supplied  for  tJie  purpose, 
and  other  things  are  provided,  which  are 
essential  or  proper  to  effectuate  thU  gen- 
eral result.  Hia  deacription  of  bis  powers, 
or  of  the  business  which  he  transacts,  does 
not  justify  the  inference  that  he  is  author- 
ized, by  his  office,  to  arrange  and  liquidate 
rluims  made  afiainst  the  company  for  the 
negligence  of  its  servants  in  running  its 
trains,  or  to  contract  with  third  persons, 
as  its  agent,  to  repair  or  remedy  the  con- 
sequences of  such  negligence." 

7*  In  Pacific  R.  Co.  v.  Thomas  (1877)  19 
Kan.  266,  the  court  laid  it  down  that  pre- 
sumptively a  division  superintendent  pos- 
sesses, in  respect  to  matters  happening 
within  hia  jurisdiction,  the  same  auUiorily 
as  the  general  superintendent,  and  allowed 
the  plaintiff's  claim  on  the  ground  that  the 
act  of  the  defendant's  master  ntechanii:  in 
employing  him  had  been  ratified  by  its  di- 
vision superintendent.  See  aiso  Union  P. 
R.  Co.  V,  Winterbotham  (1893)  52  Kan. 
433,  34  Pac.   105Z. 

Sfnion  P.  R,  Co.  v.  Beatty  (1886)  35 
Kan.  265,  57  Am.  Rep.  160,  10  Pac.  845, 
error  to  instruct  the  jury  that  the  division 
superintendent  would  he  presiuned  to  have 
authority  to  employ  the  doctor  and  tu  bind 
the  company,  until  the  contrary  was  made 
to  appear.     The   cases,   Pamfle  R.  Co.  t. 
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b«ea  afflnned  in  Mississippi;*  bnt  in 
Miasomi  it  has  been  laid  down  that  no 
reeoveiy  can  be  had  against  tlie  gom- 
pany  for  drnga  fnroisbed,  on  the  order 
of  an  officer  of  this  description,  to  a 
traveler  who  has  been  hurt  by  one  o£  its 
locomotives,  unless  it  is  proved  affinma- 
tivefy  that  he  was  authorized  to  give  the 
order."  The  BoundnesE  of  the  distinc- 
tion taken  between  medical  servioea  len* 
dered  to  employees  and  passengers  seems 
to  be  disputable.  See  the  remarks  eon- 
eeming  this  point  in  the  precedisg  see- 

Aeeotding  to  a  UaBsaohnsetts  case, 
the  power  of  the  superintendent  of  a 
department  of  a  mannfacturiug  company 
to  bind  it  by  a  contract  to  pay  for  the 
medical  or  surgical  treatment  of  one  of 
its  employees  oannot  be  predicated  in 
the  absence  of  affirmative  evidence.  It 
was  held  that  the  fact  of  hia  being  aa- 


thoriied  to  hire  eaA  diaeharge  employees 
does  not,  of  itself,  constitute  soch  evi- 

Ab  to  the  impoBsibility  of  Teconctling 
the  distinctions  tt^en  in  the  two  pre- 
ooding  paragraphs  with  the  broad  theory 
adverted  to  in  g  1,  supra,  see  §9  24  and 
26,  supra. 

The  theory  upon  i^ich  one  Canadian 
ca«e  proceeded  was  that  the  superintend- 
ent of  the  power  house  of  a  company 
engaged  in  the  production  of  electricity 
was  invested  with  implied  anthority  to 
employ  a  doctor  to  attend  on  an  injured 
workman.*' 

S  SS.  Manager  «/  tug  bof ' 
In  a  -ease  where  the  manager  of  a  tug- 
boat fa>and  himself  unable  to  comply 
with  the  request  of  the  defendant  to 
send  it  with  a  scow  for  the  purpose  of 
transporting    certain    hay,    and,    having 


Thomas,  supra,  note  7b.,  and  Atlantic  &,  P. 
R.  Co.  V.  ReUner  (1877)  IS  Kan.  46S  (Bee 
{  28,  note  2,  supra),  whicli  were  relied  upon 
by  the  plaintiff,  were  held  to  be  intqiplicable 
IS  prendeota,  because  the  injured  persona 
lreat«d  were  servants. 

•  In  Southern  R.  Co.  v.  Humphries  (IBOl) 
79  Hias.  761,  31  So.  UO,  an  action  for  aer- 
cii^ii  rendered  iu  caring  for  a  railroad  em- 
ployee who  was  desperately  wounded  and 
bod  lain  for  several  hours  without  medical 
■id.  it  appeared  that  tbe  trainiaaster,  who 
was  shown,  without  contradiction,  to  be 
acting  as  local  superintendent,  told  the 
plaintiff  to  take  chains  of  the  case  for  a 
certain  fee.  Hald.  that  the  trainmasteT,  as 
superintendent,  had  authority  to  employ  a 
phyttician,  and  that  the  railroad  was  liable 
for  the  servioea  rendered.  The  court  said: 
"Whether  Francis,  as  trainmaster,  bad  an- 
thority to  contract  with  Dr.  Humphriea  ai 
he  did,  we  are  not  here  called  to  decide; 
bat,  inasmuch  as,  at  the  tim«,  be  was  in 
the  exercise  of  the  functions  of  a  division, 
or  local,  superintendent  over  that  part  of 
the  road,  we  think  it  may  be  presumed  that 
he  bmd  the  power  to  so  contract.  Moreover, 
Dunn  testifled  that  Francis  hod  such  au- 
thority, and  his  testimony  is  not  contro- 
verted or  denied.  This  evidence,  of  itself, 
was  sufficient  to  support  the  verdict."  The 
fact  that  the  company  had  surgeons  regu- 
larly la  its  employ  did  not.  it  was  held, 
affect  the  result,  as  it  was  shown  that  they 
were  not  within  call. 

M  Brown  v.  Missouri.  K.  A  T.  R.  Co. 
11877)  «7  Mo.  122  (verdict  in  favor  of  the 
plaintiff  was  set  aside  on  the  ground  that 
no  evidence  bod  been  offered  as  to  the 
duUee  of  the  officer  in  question,  and  that 
the  court  conld  not  take  judicial  notice  of 
them). 

11  King  V.  Forbes  Lith<^;raph  Mfg.  Co. 
aWS]  183  Hase.  SOI,  07  K.  E.  330.  The 
court  observed  that,  in  those  jurisdictloBB 
where   railroad   companies   have   been   held 
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liable  for  medical  attendance  procured  for 
n  employee  by  one  ot  their  agents,  the  lia^ 
ility  has  been  limited  to  caeea  in  which 
there  was  an  extreme  emergency  calling  for 
immediate  medical  or  surgical  attendance, 
citing  Terre  Haute  i  I.  R.  Co,  v.  McMur- 
ray.  98  Ind.  359,  19  Am.  Rep.  752;  Holmes 
V.  McAllister  (1900)  123  Mich.  493,  48 
L.R.A.  3Bfl,  82  N.  W.  220.  This  sUte- 
ment,  however,  is  not  accurate,  for  some  of 
the  rulings  reviewed  in  {|  2*  and  28,  supra, 
show  that,  in  cases  where  the  liability  of 
the  defendants  in  respect  of  contracts  made 
by  their  managing  oHJcials  has  been  af- 
Srmed,  the  element  of  an  emergency  has 
not  always  been  relied  OB  as  the  spedfie 
ratio  decideodi. 

iSQldwright  V.  Hamilton  Cataract  Power 
Co.  ( 1904)  3  Out.  Week.  Rep.  18,  a  dedstoii 
of  Boyd,  C,,  afiirmed  (without  opinion)  by 
a  divisional  court  (see  p.  3971.  The  evi- 
dence whicb  was  held  to  justify  the  en- 
forcement of  the  claim  was  that  the  mes- 
aage  upon  which  the  plaintiff  acted  "came 
from  the  bead  oBlce  of  defendants  at  Hamil- 
ton, and  it  was  ratified  and  confirmed  and 
continued  by  the  superintendent  of  the 
power  house  near  St.  Catherines,  where  the 
accident  happened."  It  is  not  apparrait  why 
any  reliance  was  placed  upon  the  fact  of 
"ratiflcation"  by  the  superintendent,  if  he 
was,  as  may  be  supposed,  aubordinate  to 
the  offipial  or  officials  at  headquarters,  from 
which  the  messs^  emanated.  The  nation 
that  an  agent  ot  inferior  rank  may  "ratify" 
a  contract  made  by  his  superior  seems  to 
be  somewhat  of  a  novelty  in  jurisprudenre. 
But  the  language  used  by  the  learned  jud-re 
may.  at  all  events,  be  reasonably  construed 
as  showing  that  he  renarded  the  superin- 
tendent aa  being  invested  with  a  degree  of 
authority  which  would  have  enabled  nim  to 
bind  the  company,  if,  in  engaging  the  plain- 
tiff, he  had  acted  independently  of  the 
head  office.  i 
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good  groondB  for  betieTing  thkt  th«  need 
£or  the  immediate  r«noTal  of  the  hHj 
was  ni^ent,  engaged  the  proprietor  of 
another  tugboat  to  transport  it  in  a  scow 
to  be  hired  by  him,  the  ratio  decidendi 
was  that,  in  making  this  agreement,,  the 
manager  had  exceeded  his  powers  aa 
agent  of  the  defendant.  It  was  aoeord- 
ingly  held  that  the  owner  o£  the  soow 
hired  by  the  proprietor  of  the  second 
tugboat  oould  not  recover  from  the  de- 
fendant either  the  amount  which  he  al- 
leged to  be  due  in  respect  of  its  use,  or 
damagea  in  respect  of  an  injury  which 
it  sustained  while  the  hay  was  in  course 
of  transport  ation.*  The  present  writer 
ventures  to  express  the  opinion  that, 
while  the  defendant's  liability  was  prop- 
erly denied  in  this  case,  the  remedial 
rights  of  the  plaintiff  were  determined 
with  referenoe  to  an  erroaeons  theory 
concerning  the  relationship  between  de- 
fendant and  the  manager  of  the  tugboat. 
It  is  submitted  that  he  was  not  an  agent 
in  the  sense  in  which  that  expression  is 
commonly  used,  but  an  independent  con- 
tractor for  the  performance  of  a  spcciiia 
piece  of  work.  In  this  point  of  view  it 
follows  that  the  third  person  who  fur- 
nished the  tug  by  means  of  which  that 
work  was  performed  was  simply  a  sub- 


contractor, and  that,  ia  the  absenee  of 
proof  of  a  breach  of  some  non-dd^able 
duty  on  the  part  of  the  defendant,  Boeh 
manager  was  the  wily  party  whom  tiie 
proprietor  of  the  wow  oould  sue  either 
in  contract  or  i&  tort. 

%  BO.  Par«NMH». 

In  a  case  where  a  nonsuit  was  held  to 
have  been  properly  granted  in  an  action 
against  a  telegraph  company  for  the 
amonnt  alleged  to  be  due  under  a  con- 
tract made  by  one  of  its  foremen  with 
regard  to  the  hire  of  men  and  teams 
from  the  plaintiff,  the  ratio  decidendi 
was  that  "one  who  is  held  out  merely 
as  a  foreman  of  a  gang  of  hands  engaged 
in  moving  or  repairing  a  few  miles  of 
the  wire  and  posts  of  a  telegraph  com- 
pany, known  to  have  hundreds  of  miles 
of  similar  property,"  oould  not  be  con- 
sidered as  "a  general  agent  in  charge 
of  construction  and  repair  for  the  com- 


the  ground  that  neither  a  railroad 
company  nor  a  company  of  any  other 
description  is,  under  ordinary  oinium- 
stances,  bound  by  a  contract  made  by  a 
mere  foreman  for  medical  attendance  on 
an  injured  servant,*  The  extent  to  which 


I  Bleecker  v.  Satsop  R.  Co.  (18B1 )  3  Wath. 
77,  27  Pao.  1073.  The  court,  after  ftdve^^ 
tng  to  the  doctrine  which  forbids  the  dele- 
gatlon  ol  an  agent's  tnut,  proceeded  thus: 
"We  muat  conclude  that  there  are  no  cir- 
oumBtancea  surrounding  this  case  takinf;  It 
out  of  the  general  rule;   and  Pritchard  had 

)  authority  to   hind  the   Sataop   Railroad 


Company  by  the  contract  he  i«  claimed  by 
the  plaintifl  to  have  made  with  Shaw,  who 
employed  and  hired  plaintiff*!   acow  to  re- 


move the  hay  of  defendaute.  Especially  is 
this  true  in  view  of  the  well-eettled  rule 
that  the  authority  of  the  special  agent 
must  be  atrictly  pursued."  .  .  .  All  the 
authority  that  was  conferred  ia  this  caie 
was  that  contained  in  the  telephone  mes- 
sage referred  to.  It  was  limply  to  trans- 
fer a  certain  lot  of  bay.  It  was  not  even 
an  unqualified  order  to  transfer  it,  but  it 
was  an  order  to  transfer  it  in  a  certain 
way,  by  a  apecilled  medium  of  conveyance, 
viz.,  the  tug  Rip  Van  Winkle.  If  we  adopt 
the  theory  that  the  defendant  was  to  be 
reepouaible  for  the  conveyance,  then  the 
doctrine  of  choice  must  obtain.  Being  a 
liailee  for  the  vehicle  of  conveyance,  it 
would  be  a  bard  rule  tbat  would  deprive 
defendant  of  the  right  of  selection.  Asaum- 
ing  that  risk,  defendant  may  be  presumed 
to  have  selected  the  tug  Rip  from  a  knowl- 
edse  of  its  Qtneea  for  the  work  in  hand. 
All  tugboats  are  not  equally  safe  or  ser- 
viceable. In  this  case  we  may  fairly  pre- 
sume that,  if  the  Instructions  had  been  fol- 
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lowed,    the   damage   both   to   the   hay   and 
scow  would  have  been  avoided." 

1  Langiton  v.  Postal  Tel^.-CaUe  Co. 
(1909)  6  Ga.  App.  S33.  86  S.  E.  1094.  The 
contract  was  shown  to  have  been  in  viola- 
tion of  explicit  inetructione  which  forbade 
the  foremen  to  hire  teams,  except  by  the 
day,  and  "subject  to  be  discharged  at  the 
end  of  the  day;"  and,  in  view  of  this  fact, 
the  plaintiff  relied  upon  the  rule  that  secret 
limitations  upon  the  authority  of  a  general 
agent  are  not  binding  upon  a  ^rson  deal- 
ing with  him,  unless  auch  limitations  are 
known  to  that  person. 

Sin  Aimone  v.  Chicago,  M.  A  St.  P.  B. 
Co.  (1918)  182  111.  App.  692,  where  the 
claimant  was  engaged  after  the  foreman 
bod  endeavored  without  success  to  procure 
the  services  of  the  company's  regularly  ap- 
pointed doctor,  the  court,  taking  the  posi- 
tion that  a  foreman  in  charge  of  a  few 
laborers  in  a  railway  yard  had  no  apparent 
authority,  by  virtue  merely  of  bis  posi- 
tion, to  bind  the  railway  company  to 
pay  the  expenses  of  an  operation  performed  . 
upon  an  injured  laborer  in  the  hospital  to 
which  the  foreman  directed  him  to  be  re- 
moved, laid  it  down  that,  as  the  surgeons 
presumably  had  time,  before  cmerating  on 
the  laborer,  to  CMnmunicate  with  officers  of 
the  company  who  had  apparent  authority  to 
act  in  tne  premises,  and  had  not  asked  for 
instructions  from  8uc4i  officers,  they  could 
not  hold  the  company  liable  for  the  services 
rendered  by  them. 
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an  enlaq^meDt  of  his  power  in  this  re- 
spect may  be  implied  on  the  ground  of 
an  emfii^eocy  c^ling  for  immediate  ac- 
tioQ  ia  discussed  in  §  52,  infra. 

It  boa  been  held  that  the  "woods 
foremaa"  of  a  lumber  company  has  no 
implied  authority  to  bind  it  by  aa  agree- 
ment to  pay  the  wage  of  the  employees 
of  a  man  who  has  taken  a  Bubeontract 
for  the  cntting  of  timber.* 

I  30.   Treaawrer. 

The  treasurer  of  a  parish  who  bae,  by 
virtoe  of  his  office,  ahai%e  of  the  notss 
and  other  seenrities  belonging  to  the 
parish,  and  is  under  the  duty  of  col- 
lecting them,  has  the  incidental  power 
to  commeace  a  suit  on  them,  when  neoes- 
S817,  and  for  this  purpose  to  employ 
counsel.^ 

Where  a  coiporatloa  is  a  necessary 
party  to  a  suit  brought  by  the  treasurer 
and  other  individual  stockholders,  but 
has  no  peeuniary  interest  in  the  i..,sult 


of  the  litigation,  the  treasurer  has,  in 
his  official  capacity,  no  power  to  employ 
counsel  and  pay  them  out  of  the  corpo- 
rate funds,* 

The  doctrine  adopted  in  one  case  wa« 
that  the  treasurer  of  a  railroad  company 
was  invested  with  apparent  authority  to 
bind  it  by  a  contract  for  the  employment 
of  a  physician  to  attend  upon  any  per- 
sons who  might  be  injured  on  ita  line.* 
But  the  correctness  of  this  ruling  seems 
to  be  more  than  doubtful,  in  view  ofthe 
general  effect  of  the  decisions  r^arding 
the  extent  of  the  powers  of  agents  of  a 
lower  rank  than  general  managers  ox 
superintendents. 

e  31.  Secretary, 
In  a  ease  already  referred  to  npder 
another  head,  the  court  took  the  position 
that  the  secretary  of  a  railroad  company 
had  power  to  enter  into  a  contract  for 
the  employment  of  a  physician  to  attend 
on  any  persona  who  might  be  injured  on 


In  Chaplin  v.  Preeland  {1B93)  7  Ind.  App- 
676,  34  N.  E.  lOOr,  where  it  was  denied 
that  the  foremaa  had,  under  the  circum- 
Btancea  proved  authority  to  engage  a  doc- 
tor to  attend  on  an  injured  emptoyee,  the 
discusBJon  centered  mainly  on  the  effect  of 
an  emergency  in  enlarging  the  powers  of 
such  an  agent.     See  }  S2,  infra. 

In  Godsbaw  V.  J.  N.  Struck  A  Bro,  (1900) 
109  Xj.  285,  61  L.SA.  608,  68  S.  W.  781, 
where  the  defendants  were  hold  not  to  be 
liable  on  a  contract  made  by  a  foreman 
whom  they  had  mgaged  to  superintend  the 
«>nBtruction  of  a  building,  the  court  argued 
thus;  "There  la  a  marted  dlBtiaetion  be- 
tween the  power  and  authority  of  a  general 
and  speciHl  agent  to  bind  hii  prbieipal.  A 
general  agent  ia  ubusIIt  authorized  to  do 
•11  acta  connected  with  the  busineBB  or  em- 
ployment in  wfaidi  he  is  engaged,  while  a 
special  agent  is  only  authorized  to  do  spe- 
cific acts  in  pursuance  of  particular  instruc- 
tions, or  with  restrictions  neceMarily  im- 
plied from  the  act  to  be  done;  but,  in  either 
case,  if  the  agent  exceeds  the  authority 
conferred,  his  acts  will  not  bind  the  prin- 
cipal. Third  parties  dealing  with  an  agent 
are  put  upon  their  guard  by  the  very  fact, 
and  do  so  at  their  own  risk.  They  cannot 
rely  upon  the  agent's  assumption  of  au- 
thority, but  are  regarded  an  dealing  with 
the  power  tiefore  them,  and  they  must,  at 
their  peril,  observe  that  the  act  done  by 
the  agent  ia  legally  identical  with  the  act 
authorized  by  the  power." 

In  New  Brunswick  it  has  been  held  that 
the  Buperintendent  and  bookkeeper  of  a 
nUl  owned  by  a  nonresident  who  was  repre- 
sented by  a  general  agent  had  no  authority 
to  hire  a  surgeon  to  attend  an  injured 
workman.  Ouy  r.  Brady  (1BB6)  84  H.  B. 
943.  The  report  does  not  state  whether 
the    general    agent    was    residing    at    tlie 
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mill, — a  circumstance  which  would  obviously 
have  a  very  distinct  relevancy. 

In  Snderman-DoUon  Co.  t.  Rodger*  (1907) 
47  Ifx.  Civ.  App.  67,  104  S.  W.  193,  it  was 
assumed  that  the  foreman  of  a  construc- 
tion company,  who  hired  the  men  required 
for  certain  railroad  work,  paid  them  their 
wages,  and  exercised  a  general  supervision 
and  control  over  the  operations,  was  not 
anthoriEcd  to  enter  into  an  agreement  pro- 
viding that  the  plaintiff  was  to  have,  as  the 
consideration  for  the  use  of  his  premises  b^ 
the  company,  all  the  medical  practice  inci- 
dent  to  the  treatment  of  the  company's . 
employees  during  the  progress  of  the  work. 
But  the  right  of  recovery  waa  discussed 
with  reference  to  the  question  whether  the 
agreement  had  been  ratified. 

See  also  Salter  v.  Nebraska  Teleph.  Co. 
(1B07)  79  Neb.  373,  13  L.K^{N.8.)  545, 
112  N.  W.  600,  where  it  was  assumed  that 


ment  of  a  doctor  to  treat  one  of  then 

In  Holmes  v.  McAllister  (1900)  123  Mich. 
494,  48  L.R.A.  396,  82  K.  W.  220,  (he  non- 
liability of  a  laundry  company  in  respect  of 
B  contract  made  for  medical  services  by  its 
"foreman"  was  affirmed.  But  as  the  em- 
ploying agent  in  this  case  waa  also  denomi- 
nated a  manager"  by  the  court,  and  the 
functions  discharged  by  him  would  seem  to 
have  been  those  which  are  usually  associ- 
ated with  that  office,  the  effect  of  the  deci- 
sion has  been  stated  in  |  24,  supra,  note  20. 

*Brookhaven  Lumber  k  Mfg.  Co.  v.  Posey 
(1917)  115  Miss.  864,  76  So.  731. 

iWaUace  v.  Townsend  (1872)  109  Mass. 
263. 

iChabot  &  R.  Go.  V.  Chabot  (1912)  100 
He.  403,  84  Atl.  B92. 

I  Bedford  Belt  R.  Co.  v.  McDonahi  (1897) 
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the  road.^  Bnt  for  the  reason  stated 
at  the  end  of  the  preceding  section,  the 
writer  ventures  to  question  the  eorrect- 
oesg  of  this  deeisioii. 

That  a  secretary  of  a  hardware  oom- 
pany  was  not  authorized,  by  virtue  of 
bis  office  alone,  to  bind  his  principals  by 
a  contract  for  medical  services  to  be 
rendered  to  an  injured  servant,  was  ex- 
plicitly held  in  a  case  where  recovery 
was,  allowed  on  such  a  contract  for  the 
special  reason  that,  at  the  time  when  it 
was  made,  the  secretary  was  temporarily 
"in  complete  chai^  of  the  defendants' 
business,  and  performing  the  duties  ordi- 
narily devolving  upon  the  president  or 
other  chief  ofGcsr  of  a  corporation."' 

9  3S.  Claim  agent  of  railway  cotnpany. 
That  an  official  employed  by  a  railroad 
company  to  adjust  claims  for  damages 
in  respect  of  personal  injuries  resulting 
from  the  operation  of  the  road  was 
empowered  to  engage  a  doctor  to  attend 
OQ  certain  injured  passengers  was,  in  one 
case,  held  to  be  a  warrantable  inference 
from  the  actual  evidence  presented.' 
The  conrt  did  not  express  any  opinion 
as  to  the  general  question  whether  the 
authority  to  make  a  contract  of  this  de- 
scrrptjon  is  an  implied  incident  of  the 
office  itself.  An  affirmative  answer  to 
this  question  is  indicated  whenever,  as 
is,  perhaps,  usually  the  ease,  the  powers 


intrusted  to  a  claim  i^ent  are  ostensibly 
those  of  a  general  agent,  so  far  as  re- 
gards the  affairs  of  his  own  particalar 
department.*  It  is  apparent,  moreover, 
that  the  fonctions  normally  aasociated 
with  the  office  are  of  such  a  nature  as  to 
render  peculiarly  applicable  in  the  prea- 
ent  connection  the  broad  theory  pro- 
pounded in  a  leading  English  case  (see 
§  1,  supra),  that  the  implied  authority 
of  an  agent  to  bind  his  principal  by  s 
contract  for  medical  attendance  on  an 
injured  person  is  based  upon  the  duty 
of  the  agent  to  protect  the  principal's 
interests  by  taking  such  measures  as  are 
calculated  to  mitigate  the  damages  for 
which  the  principal  may,  npon  further 
investigation,  be  found  to  be  liable.  In 
one  case,  however,  the  court  seema  to 
have  proceeded  upon  the  assumption 
that  even  a  general  claim  agent  haa  no 
implied  authority  to  hire  a  aui^eoo  to 
attend  on  an  injured  servant,  unless  an 
emergency  exists.* 

B  83.  Station  maater. 
The  doctrine  that  it  does  not  come 
within  the  scope  of  the  ordinary  powers 
of  an  employee  of  this  description  to 
engage  a  surgeon  to  attend  on  injured 
passengers  was  laid  down  in  an  English 
case  which  has  been  frequently  cited  by 
the  American  courts.'  In  Ei^land  it  is 
still,  so  far  as  that  doctrine  is  concerned. 


17  Ind.  App.  492,  60  Am.  St.  Rep.  172,  40 
N.  E.  1022  (on  demurrer). 

lBpdfc)rd  Belt  R.  Co.  v.  McDonald  (1897) 
17  Ind.  App.  492,  60  Am.  St.  Rep.  172,  46 
N,  E.  1022. 

•  Oreensf  elder  v.  Witte  Hardware  Co. 
(1815)  189  Mo.  App.  678,  175  S.  W.  275. 

iJn  Reynolds  v.  Chicago,  B.  A  Q.  R.  Co. 
(1905)  114  Mo.  App.  870,  90  S.  W.  100,  it 
was  held  that  the  acts  of  the  claim  agent  in 
visiting  injured  pasaciigera,  employing  doc- 
tors, and  consulting  with  them  in  reference 
to  their  condition  and  treatment,  were, 
when  taken  in  eonaeetion  with  the  acts  uf 
the  railroad  company  in  paying  for  the 
services  of  such  doctors,  proper  evidence 
to  go  to  the  jury,  and  sufficient  to  support 
the  finding  that,  when  he  employed  and 
agreed  to  pay  plalntilT  for  his  attendance 
on  the  pasxenger  in  questinn,  he  was  acting 
within  the  scope  of  hU  authority.  The  court 
said  that  the  claim  agent  "appears  to  have 
been  put  fonvard  ai  a  general  agent  in  look- 
ing after  such  persons,  and  was  placed  in 
a  position  where  athera  were  justified  in 
the  belief  that  his  powers  were  general  in 
that  respect,  and  whatever  restrictions  may 
have  been  imposed  on  said  agent  as  between 
him  and  defendant  could  have  no  effect  on 
the  rights  of  third  persons  who  had  no 
knowledge  of  the  restrictions  or  limitations 
upon  his  apparent  authority.     ,     .     .     But 
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we  are  of  the  opinion  that,  as  agent  of  de- 
fendant to  settle  claims  against  it  for  per- 
sonal injuries,  he  was  within  the  scope  of 
his  authority  in  agreeing  to  pay  plaintiff 
for  bis  services  as  physician  for  Cotlpy;  and 
as  it  was  necessarily  a  part  of  the  lat- 
ter'a  claim  for  damagea,  it  was  immaterial 
whether  this  agreement  to  pay  was  made 
with  plaintitr  or  with  Coffey;  and  it  was 
also  immaterial  whether  he  employctl  plain- 
tiff to  render  the  services  in  the  flrst  place." 
«In  Hays  v.  Wabash  R,  Co.  (1906)  U» 
Mo.  App.  430,  96  S.  W.  29B,  the  court  as- 
sumed throughout  its  opinion  that  the  gpn- 
eral  claim  agent  of  the  defendant  company 
was  empowered  to  determine  whether  iu- 
jured  passengers  should  be  treated  at  its 
ejipensc.  But  possibly  some  specific  evi- 
dence which  is  not  reported  may  have  been 
given  with  respect  to  his  authority.  An- 
other case  to  which  the  same  remarks  apply 
is  Bigham  v.  Chicago,  M.  &  St.  P.  R.  Co. 

(1890)   79  Iowa,  534,  44  N,  W.  805. 

■  Scullin  V.  Routh  (1917)  12S  Ark.  &7I, 
191  S.  W,  218,  where  the  enforceability  of 
the  claim  was  discussed  with  reference 
solely  to  the  eflrect  of  an  emergency  in  en- 
larging the  powers  of  a  subordinate  agent. 
See  I  62,  note  12,  infra. 

ICox  V.  Midland  Counties  R.  Co.  (1849) 
3  Exch.  208,  1S4  Bmf.  Reprint,  844.  -  There 
the  surgeon  who  was  first  applied  to  by  the 
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deemed  to  be  good  law.'  As  the  fact 
that  the  injured  pereon  "required  im- 
mediate surgieal  attendanee"  was  ex- 
prensly  mentioned  as  one  of  the  elements 
relied  apon  by  the  plaintiff,  it  may  also 
be  regarded  as  being  by  implieation  a 


precedent  for  the  theory  that  the  pow- 
ers of  the  agent  were  not  enlarged  by 
the  existence  of  an  emei^enoy.  But  in 
thia  particular  it  has  been  virtually  over- 
ruled by  a  later  decision  of  the  Ex- 
chequer Chamber.* 


nilKBy  guard  found  the  -case  a  serious  one, 
mnd  wishing  to  have  the  aasistanee  of  the 
plaintiff,  an  eminent  hospital  Burgeon  at 
Birmingham,  communicated  hii  desire  to 
the  station  master  at  Birmingham,  who  had, 
■gxording  to  the  evidence,  acted  as  chief 
officer  there  in  the  passenger  and  indeed  in 
erery  department.  The  station  master  hav- 
ing given  directions  that  every  attention 
shoiUd  be  paid  to  the  injured  man,  the  plain- 
tiff was  requested  by  Davia  to  perform  the 
operation  of  amputation,  which  he  did  suc- 
cessfully. It  was  argued  on  hchalf  of  the 
plaintiff  "that,  considering  the  nature  of  the 
railway  traffic,  each  of  these  servants  [the 
guard  and  the  station  master]  had,  as  in- 
ddeatal  to  his  emploj'ment,  an  authority 
in  case  anything  occurred  which  would  be 
prejudicial  to  the  interests  of  the  company, 
to  do  what  waa  reasonably  St  to  be  done, 
under  the  circumstances,  to  remedy  or  di- 
minish the  damage  done."  But  this  conten- 
tion did  not  prevaiL  Parke,  B.,  who  deliv- 
ered the  judgment  of  the  court,  said;  "We 
are  all  of  opinion  that  the  power  to  enter 
into  this  contract  was  not  incident  either 
to  the  employment  of  the  guard  or  the 
superintendent.  The  simple  employment  of 
■en-ants  by  a  corporation  cairj-ing  on  a 
business  cannot  give  them,  as  incident  to 
that  employment,  a  larger  authority  than 
if  the  same  appointment  were  made  by  a 
partnership  of  as  many  individuuls  as  the 
aharehotders  of  the  company,  nor  does  it 
appear  to  us  to  maJce  any  dlfTeronce  that  it 
is  carried  on  by  fewer  members,  or  even  by 
a  single  individual  .  .  .  Could  it  be 
maintained  that  a  coachman  from  whoso 
carriage  a  passenger  had  fallen  and  broken 
hia   arm,  or  by  which  anothitr  person  bad 


I  horaekei^pcr  who  hap- 
pened to  be  near,  or  the  bookkeeper,  could 
bind  liis  master  by  a  contract  with  a  sur- 


geon to  cure  the  injured  person,  and  oblige 
nia  master  to  pay  the  bill!  We  are  of 
opinion  that  he  could  not.  Though  it  mi^t 
be  a  benefit  to  the  master  to  have  tlie  dam- 
age diminished  by  a  speedy  cure,  if  he  was 
really  liable  for  that  damage,  it  would  be 
a  prejudice  to  him  to  be  bound  to  pay  it 
he  was  not)  and  is  the  servant  to  decide 
whether  hie  master  is  liable  or  not— a  man 
whom  he  has  not  appointed  with  any  view 
to  the  exercise  of  such  a  discretion !  We 
think  the  servant  has  clearly  no  such  power. 
The  employer  of  an  agent  for  a  particular 
purpoae  gives  only  the  authority  necessary 
for  that  agency  under  ordinary  circum- 
stances. .  The  employment  of  aa 
agent  gives  also  the  powers  usually  exer- 
cised by  similar  agents;  but  there  was  no 
evidence  of  any  usage  in  this  case." 
Compare  also  Union  P.  R.  Co.  v.  Beattj 
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(1886)  35  Kan.  268,  57  Am.  Rep.  160,  10 
Pae.  845,  where  the  original  contract  of  em- 
ployment, afterwarda  ratified  by  a  diviwon 
superintendent,  was  made  by  a  station 
a{;ent  (see  g  27,  supra);  and  Galveston, 
H.  *  S.  A.  R.  Co.  v.  Allen  (1006)  42  Tex. 
Civ.  App.  era,  94  S.  W.  417  (where  it  was  " 
laid  down  that  it  is  "not  within  the  scope 
of  the  apparent  authority"  of  a  railroad 
station  ngent  to  make  a  contract  of  thia 
description) . 

>  See   the   second   of   the   cases   dted    in 
note  3,  infra, 

»Langan  v.  Great  Western  R.  Co.  (1874) 
30  L.  T.  N.  S.  (Eng.)  173.  See  }  33,  infra. 
Some  of  the  comments  made  by  Bram- 
well,  B.,  on  the  earlier  case,  may  be  <[uoted: 
T  wish  to  say,  as  to  the  case  of  Cox  v. 
Midland  Counties  R.  Co.,  that  I  am  not  sure 
that  our  judgment  in  the  present  i^se  is 
not  inconsistent  with  it.  In  that  case  the 
accident  occurred  at  the  Whittington  sta- 
tion, and  a  message  was  sent  to  the  station 
master  at  Birmingham,  a  i^uite  different 
station  master,  about  employing  a  surgeon. 
There  was  not  there  the  same  necessity  for 
immediate  action  that  there  was  here.  The 
judgment  is  a  somewhat  siugnlar  one,  with 
a  greet  deal  of  law  in  it,  but  I  do  not  think 
it  is  as  able  as  many  other  of  the  judgments 
of  the  able  judge  by  whom  it  was  deliv- 
ered." The  learned  judge  then  adverted  to 
the  following  statement  of  Parice,  B.,  in 
which  he  summarized  one  of  the  arguments 
advanced  on  behalf  of  the  plaintiff;  "It 
was  contended  that  .  .  .  any  servant 
who  was  near,  or,  at  all  events,  the  head 
servant  of  the  nearest  station,  would  be 
authorized,  if  a  passenger  received  personal 
damage,  requiring  immediate  surgical  at- 
tendance, to  contract  with  a  surgeon  and 
to  bind  the  company  by  that  contract  to 
pay  what  was  reasonably  due  to  him,  such 
authority  being  an  incident  to  his  employ- 
ment, considering  its  peculiar  nature,  and 
it  being  for  the  benefit  of  the  company  that 
the  damage  and  consequent  loss  to  them, 
from  any  occnrrcnee  for  whieh  they  were 
responsible,  should  be  as  much  mitigated  as 
possible."  The  criticism  of  Bramwell,  B., 
on  this  passage,  was:  "He  does  not  say 
what  decision  he  would  give  in  the  case  put. 
I  think  it  somewhat  queer  that  tbe  learned 
judge  should  only  have  alluded  to  the  argu- 
ment, and  not  say  what  he  thought  of  it. 
There  are  two  peculiarities  about 
this  judgment:  a  very  cogent  argument  is 
stated  without  aey  answer  being  given  to 
itj  and  there  is  an  uncertainty  expressed  as 
to  whether  the  contract  was  made  by  the 
railway  guard  or  the  superintendent." 

It    is    somewhat    remarkable    that    the 
Langan  Case  was  not  dted  eUiMt-  by  the 
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It  has  also  been  held  both  in  England 
and  the  United  States,  that  a  station 
master  has,  under  ordinary  circum- 
stances, no  implied  authority  to  engage 
a  doctor  to  treat  an  injured  servant,*  or 
to  employ  a  hotelkeeper,  at  the  ex- 
pense of  the  company,  to  take  care  of  an 
injured  servant,  and  fnmish  him  with 
board  and  lodging  while  he  is  disabled.* 


Nor  can  it  be  inferred,  in  the  absence 
of  specific  evidence,  that  his  powers  ex- 
tend to  the  hiring  of  a  detective  to 
discover  the  persons  by  whom  thefts 
have  been  committed  near  the  station  at 
which  his  duties  are  performed;*  or  to 
the  making  of  contracts  with  r^ard  to 
the  conveyance  of  the  mails  between  the 
station  and  the  poatoffice,'  or  from  one 


judges  or  by  counsel  in  Houghton  v.  PillcinB- 
ton  [1912]  3  K.  B.  (Eng.)  308,  82  L.  5. 
K.  B.  N.  S.  76,  107  L.  T.  N.  S.  235,  28 
Times  L.  R,  492,  66  Sol.  Jo.  633,  Ann  Ca; 
1913C,  790,  where,  in  an  action  brought  to 
recover  damages  for  the  negligence  of  the 
driver  of  defendant's  cart  with  respect  to  a 
stranger  whom  he  had  requested  to  get  into 
it,  for  the  purpose  of  assisting  another  serv- 
ant of  the  defendant  who  Iwd  been  taken 
Bick,  the  Cox  Case,  supra,  note  1,  was  re- 
lied upon  as  a  controlling  precedent  for  the 
doctrine  laid  down,  viz.,  that  the  emer- 
gency did  not  invest  the  driver  with  au- 
thority to  invite  the  plaintiff  into  the  cart. 

•In  Walker  v.  Great  Western  R-  Co, 
(1887)  L.  R.  2  Eich.  (Eng.)  228,  36  L,  J. 
Exch.  N.  S.  123,  16  L.  T.  N.  S.  327,  15  Week. 
Rep.  769,  where  the  power  of  a  general 
manager  in  this  resard  was  afBrmed,  the 
Cox  Case,  supra,  note  1,  was  distinguiahed 
solely  on  the  ground  of  the  station  master's 
want  of  authority  to  make  a  contract  bind- 
ing his  employers  to  pay  for  medical  at- 
tendance,— a  matter  entirely  beyond  the 
scope  of  his  employment.  No  stress  what- 
ever was  laid  upon  the  fact  that  in  the  one 
case  the  injured  person  was,  and  in  the 
other  was  not,  a  servant  of  the  defendant. 
The  comments  made  upon  Cox's  Case  in 
Ijtngau  V.  Great  Western  R.  Go.  supra, 
note  2,  have  impaired  its  authority,  so  far 
as  it  may  be  regarded  as  embodying  the 
theory  that,  under  no  circurastancea  what- 
ever, can  a  subordinate  officer  like  a  station 
master  bind  his  employers  by  contract*  for 
surgical  attendance.  But  there  is  nothing 
in  those  comments  to  show  that  the  court 
was  prepared  to  concede  to  such  an  ollicer 
the  power  to  make  contracts  of  this  kind 
in  any  cases  except  those  which  involved 
a  necessity  for  prompt  action. 

In  Cooper  v.  New  York  C.  ft  H.  R.  R.  Co. 
(1875)  a  Hun  (N.  Y.)  276,  the  evidence 
showed  that  one  S.,  an  engineer  of  a  gravel 
train,  telegraphed  to  M.,  the  station  agent 
at  P.,  to  "have  Dr.  Cooper  [plainUff]  at 
depot,  on  arrival  of  No.  1 — a  man  injured," 
and  that  M.  handed  the  telegram  to  a  hack- 
man,  with  directions  to  give  it  to  plaintilT. 
The  plaintilT  sought  to  prove  that  he  had, 
before  this  time,  attended  persons  injured 
on  the  defendant's  road,  and  had  been  paid 
by  the  check  of  the  company  for  such  aerv- 
ices,  but  did  not  offer  to  prove  that  in  auch 
eases  he  had  been  employed  either  by  S.  or 
U.  He  also  wae  asked  to  state  whether  be 
had  been  called  upon  bj  ii.  to  perform  pro- 
fessional services  for  a  party  injured  on 
defendant's  road,  but  there  was  no  offer  to 
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show  that  in  auch  case  M.  had  undertaken 
to  employ  the  plsintifT  in  behalf  of  the  de- 
fendant, or  that  the  defendant  had  paid  the 
bill,  or  in  any  way  ratified  or  authorii^ 
the  employment.  Objections  to  both  these 
questions  were  sustained  by  the  trial  conrt, 
and  at  no  later  time  during  the  trial  was 
any  evidence  offered  to  show  that  M.  bad 
any  communication  with  the  plaintiff,  ex- 
cept to  the  extent  of  forwarding  the  des- 
patch. Held,  that  the  plaintiff  had  been 
properly  nonsuited  for  want  of  proof  tend- 
ing to  show  that  the  defendant  was  liable. 
The  court  said:  "There  was  no  offer  to 
show  that  the  defendant  had  ever  ratified 
any  contract  undertaken  to  be  made  by 
Martin  in  respect  to  the  employment  of  a 
physician.  The  nature  of  the  office  he  held 
docs  not  call  for  any  intendment  that  to 
make  such  a  contract  was  within  the  scope 
of  his  powers;  nor  did  it  in  any  way  appear 
that  he  had  ever  undertaken  to  employ  the 
plaintiff  in  behalf  of  the  company."  The 
Cox  Case,  supra,  note  1,  was  cited  with 
approval. 

Other  cases  in  which  the  authority  of  a 
station  master  to  make  contracts  of  this 
class  was  denied  are  the  following:  Atlan~ 
tic  &  P.  R.  Co.  V.  Reisner  {1877J  18  Kan, 
458;  Tucker  v.  St.  Louis,  K.  C.  ft.  N.  R.  Co- 
(1873)  54  Mo.  177;  St.  Louis,  A.  ft  T.  R. 
Co.  V.  Hoover  (1890)  53  Ark.  377,  13  8.  W. 
1092;  Hall  V.  New  York,  N.  H.  ft  H.  R.  Co, 

(1906)  27  B.  I.  525,  85  Atl.  278. 

6  Atlantic  ft  P.  R.  Co.  v.  Reisner  {'S.an.y 
supra,  citing  the  Cox  Case,  supra,  note  1. 

aSchlaphach  v.  Richmond  ft  D.  R.  Co. 
(1891)  35  S.  C.  517,  15  S.  E.  241. 

Tin   Silver   v.   Missouri,  K,   ft  T.  R.  Oo- 

(1907)  126  Mo.  App.  402,  102  S.  W.  621, 
where  it  was  held  that  the  defendant  could 
not  be  held  liable  for  the  services  of  this 
description,  rendered  by  a  person  whom  the 
postmaster  had  hired  in  pursuance  of  a 
request  made  by  the  station  agent,  when  he 
and  the  telegraph  operators  under  him  were 
about  to  go  on  strike.  The  court  mid:  "If 
we  concede  that  the  station  agent  had  not 
yet  quit  defendant's  service  when  he  re- 
ted  the  postmaster  to  engage  someone 
ire  for  the  mail,  yet  there  was  no  au- 
thority shown  from  the  defendant  to  such 
agent  to  make  such  employment.  Proof 
tDB.t  he  was  station  agent  is  not  proof  of 
such  authority,  for  we  cannot  know,  in  the 
absence  of  evidence,  that  a  station  agent 
has  authority  to  hire  other  agents  to  carry 
the  mail  between  the  railway  station  and 
the  postoflice.    There  is  nothing  in  the  office 

employment  of  a  station  agent  wUcb 
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bxin  to  another.'  But  an  enlaigemeot 
of  hia  powers  with' respect  to  eontnuAs 
of  the  type  last  mentioned  may  some- 
times be  predicated  on  the  ground  of  an 
emeigeoey.* 

It  would  seem  that  the  ooort  might 
well  have  relied  upon  this  granod  in 
another  case  in  which  it  was  held  that, 
where  the  station  huilding  has  been  de- 
stroyed by  fire,  the  station  agent  has 
SDtharity  to  make  an  arrangement  for 
the  transfer  of  freight  to  another  rail- 
road Trhich  enters  the  same  city.  Btit 
the  decision  in  favor  of  the  person  who 
performed  the  services  of  this  descrip- 


tion tnmed  simply  on  the  question 
whether  the  apparent  soope  of  the 
agent's  anthority  extended  to  the  m^- 
ing  of  the  contract  sued  npon." 

I  a*.   Freight   agent   «t   roUway   oonv- 

Anthority  on  the  part  of  a  freight 
agent  of  a  railroad  company  to  engage  a 
veterinaiy  surgeon  to  treat  an  injured 
animal  cannot  be  implied,  where  the  in- 
jury was  sustained  while  it  was  in  the 
custody  of  ft  connecting  carrier,  and  con- 
sequently no  responsibility  for  the  dam- 
age is  imputable  to  the  company.' 


would  imply  auch  authority,  or  which  would 
jtLstify   anyone  in  beUeving  that  be  pot- 

»In  Blowers  v.  Southern  E.  Co.  (1906) 
74  S.  C.  2Z1,  M  S.  E.  3«8,  it  wft»  held  that, 
aa  there  wia  evidence  tedding  to  show 
mgency  of  the  station  agent  with  respect  to 
luiierviaiDg  the  trnnifer  of  mail,  it  wab  for 
the  jury  to  Bay  whether  it  was  within  the 
tcope  of  bis  agency  to  hire,  for  the  purpose 
of  transferring  the  mail  from  one  train  to 
mother,  a  mail  messenger  in  the  employ  of 
the  Federal  government  whose  dnty  was  to 
convey  the  mail  to  and  fro  between  the 
trains  and  the  poetoffice.  The  foHowing 
posaage  in  the  trial  judge's  charge,  and 
others  of  a  similar  purport,  were  approved: 
"A  mere  station  agent  has  no  authority  to 
bind  a  railroad  company  by  entering  into 
eontractB,  either  expresB  or  implied,  in  be- 
half of  the  company,  unless  it  is  shown  by 
proof  that  such  agent  was  authoriied  to 
make  such  contract." 

•  In  Louisville  ft  K.  R.  Co.  ▼.  Vaughn's 
Transfer  Co.  (I90B)  —  Ky.  — ,  IBS  S.  W. 
£53,  the  plaiutjff,  Vanghan's  Transfer  Com- 
pany, bad  entered  into  a  written  contract 
with  the  railroad  company,  by  which  it 
agreed  to  transport  alt  of  the  mails  to  and 
from  the  passenger  station  of  the  defend- 
ant railroad  company  and  the  postoffice. 
At  the  time  that  this  contract  was  entered 
into  and  until  October,  1904,  the  United 
States  gtrvemment  had  a  contract  with  one 
Coleman  to  cany  what  was  called  the 
"through  mail;"  that  is,  mail  that  woe  not 
taken  to  the  postoffice,  bnt  which  was  taken 
to  and  from  the  defendant's  depot  and  that 
of  the  Illinois  C.  R.  Co.  In  October,  1904, 
Coleman  notified  Hoe,  the  station  agent  of 
the  defendant,  and  also  Coon,  thV  station 
■gent  of  Uie  Illinois  Central  Railroad,  that 
he  would  not  any  longer  carry  the  mails  be- 
tween the  two  depots.  In  this  emergency 
the  two  station  agents,  not  knowing  what 
else  to  do,  made  a  temporary  arrangement 
with  Vaughn  to  carry  the  mails  that 
Coleman  bad  theretofore  been  carrying. 
Vaughn  continued  to  carry  the  mail  from 
OctoMT,  1904,  until  January  I,  1908,  when 
be  brought  suit  against  the  defendant  to 
recover  50  cents  a  day  for  each  day  that 
be  had  carried  this  mail.  Held,  that  he  was 
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entitled  to  recover,  on  the  ground  that,  al- 
though "it  was  not  within  the  express  or 
implied  scope  of  Hoe's  authority  as  station 
agent  to  enter  into  ordinary  permanent  con- 
tracts for  the  carrying  of  this  mail,"  it  was 
clear  that  Ma  "general  powers  as  station 
agent  invested  him  with  authority  to  make 
emergency  contracts  for  the  railroad  com- 
pany, and  that  when  Coleman  abandoned 
the  contract,  and  the  question  of  making 
temporary  arrangeraents  to  meet  the  exi- 
gencies of  the  situation  came  up.  Hoe  had 
the  implied  authority  to  employ  Vaughn 
to  take  the  place  of  Coleman." 

!•  Cincinnati,  N.  O.  4;  T.  P.  R.  Co.  ▼. 
Ashurst  (1910)  — Ky.  — ,  124  8.  W.  308. 
The  court  isid :  "The  cwnpany  was  charged 
with  notice,  when  its  depot  burned,  that 
some  arrangement  for  transferring  th« 
freight  different  from  that  followed  while 
the  depot  stood  must  be  prorided.  It  knew 
that  irei^t  was  being  daily  transferred. 
Its  superintendent  was  often  on  the  ground 
and  saw  the  business  going  on.  Aa  between 
Ashurst  and  the  company,  it  was  the  du^ 
of  Reddick  to  report  to  hie  maeter  what 
he  had  done.  No  bill  vras  sent  in  by 
Ashurst  until  December  let,  when  he  gave 
his  bill  to  Reddick,  who  forwarded  it  to 
the  superintendent.  This  not  having  been 
paid,  Ashurst,  the  neit  month,  gave  his 
bill  to  Reddick,  and  sent  himself  a  copy  of 
it  to  the  superintendent;  and,  not  being 
paid,  in  a  abort  time  he  wrote  the  superin- 
tendent a  letter.  The  matter  was  then 
taken  up  by  the  superintendent,  but  no 
other  means  of  hauling  the  freight  was 
provided  until  February  a2d.  Under  the 
proof,  there  was  sufficient  evidence  to  go 
to  the  jury  as  to  the  contract  being  within 
the  apparent  scope  of  the  authority  of  the 
station  agent,  and  their  finding  is  not 
against  the  weight  of  the  evidence." 

iHin  v.  Southern  R.  Co.  (1912)  8  Ala, 
App.  488,  flO  So.  460.  The  court  laid  stress 
upon  the  fact  that  the  agent's  authority  to 
settle  claims  for  damagee  was  limited  to 
S50,  and  it  seems  to  have  regarded  this 
fact  as  a  material  element;  for,  after  ad- 
verting to  the  nonliabilitv  of  the  company 
tor  the  injury  in  question,  it  stated  its 
conclusion  in  the  following  language : 
"Under  such  circumstances,  it  w«»  n««  rea- 
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B  3B.  BoodnuMter  o/  ratltnay  company. 
In  one  case  it  iras  declared  to  be 
"very  clear,  upon  authority  and  reason, 
that  there  is  nothing  in  the  ordinary 
meaning  of  the  term  'road-master'  from 
which  the  courts  may  know  or  presume 
that  Huch  employee  has  authority  to 
bind  the  uomj)auy  for  attetidasce  and 
nursing  of  a  person  injured  upon  the  line 
of  the  railroad,  whether  such  person, 
when  injured,  be  an  employee,  passenger, 
or  a  person  sustaining  no  relation  to  the 
corporation."  It  was  added  that  such 
presumption  could  not  be  entertained 
even  if  the  courts  "conld  jntticially 
know  that  the  roadmaater  is  a  person 
having    chaige    of    the    repairs    of    the 

S  36.  7'rtUnmaater  t>t  raUviay  omnpany. 
In  one  case  the  defendant  company 
was  held  to  be  bound  by  a  contract 
which  a  trainmaster,  who  was  apparently 
clothed  with  authority  in  that  regard, 
had  made  for  the  nursing  of  an  injured 
servant.*  But  the  evidence  upon  which 
this  apparent  authority  was  predicated 
is  not  specified  in  tlic  report.  It  seems 
clear  that  a  trainiuaater  would  not  have 
such  authority  by  virtue  merely  of  his 
ofQcial  ^)osition. 


In  another  case  the  right  of  a  doctor 
to  recover  for  medical  services  rendeVed 
to  an  injured  serrant  at  the  request  of 
the  defendant's'  assistant  trainmaster 
was  affirmed  on  the  ground  that  the  evi- 
dence tended  to  show  that  be  had  on 
previous  occasions  procured  medical  at- 
tendance for  injured  persona,  and  that 
it  was  his  duty  to  see  that  such  persons 
received  proper  treatmeut.* 

The  effect  of  a  case  in  which  the  lia- 
bility of  the  company  in  respect  of 
medical  services  rendered  at  the  reque'^t 
of  a  trainmaster  who  was  then  acting  aa 
division  superintendent  was  involved  is 
stated  in  §  27,  note  9,  supra. 
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An  employee  of  this  description  has, 
under  ordinary  eiroumatanoes,  oo  au- 
thority to  engage  a  doctor  to  attend  on 
an  injured  servant  of  the  company.' 

B  37.  Conauetvr  of  t^l*Miy  ftiMn. 

The  general  rule  is  that  a  conductor 
is  not  authorized  "in  ordinary  cases  to 
contract  for  Eurgical  attendance  upon  a 
passenger  or  employee  injured  in  operat- 
ing the  trains  of  the  railway  company, 
so  as  to  bind  the  company. ' ' '  The  ex- 
tent to  which  the  existence  of  an  emer- 


totlahle  for  the  plaintiff  to  indulge  the 
belief  that  the  defeudaut's  agent  wciuld  be 
authorized  to  incut  a  li&bility  againat  the 
defsndaiit  of  $400  (or  the  cure  and  treat- 
ment o[  the  injured  Block."  On  general 
principles,  liowever,  it  aeexat  reasonably 
clear  that  notice  of  such  a  limitatioD  on 
the  ageat'H  powers  could  not  be  imputed 
to  the  plaiotiff.  In  this  point  of  view, 
tlie  exiHtcDce  of  the  limitationa  and  the 
amount  of  his  claim  would  have  no  bearing 
upon  his  right  of  recovery,  the  essential 
question  involved  being  simply  whether  a 
subordinate  agent,  intrusted  with  certain 
special    functions,    could    impose 


oblig 
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vices,  tlie  purpose  of  which  wae  to  mitigate 
tha  effects  of  au  injury  for  which  they 
were   not  liable. 

>  IxiuiBville,  E.  4  St.  L.  R.  Co.  v.  McVay 
(1634)   9S  Ind.  391,  49  Am.  Rep.  770. 

The  authority  of  a  roadmaater  to  em- 
ploy a  physician  to  attend  on  an  injured 
servant  was  also  denied  in  Peniniuiar  U. 
Co.  v.  Gary  {\S8«i  22  FU.  360,  1  Am.  St. 
Hep.  194. 

In  Houston  A  T.  C.  R.  Co.  v.  Watkina 
(1878)  1  Tex.  App.  Civ.  Gas.  (White  4  W.) 
147,  evidence  to  the  effect  that  the  road- 
maater who  employed  the  physician  to  at- 
tend an  injured  servant  was  an  official 
whose  duties  were  limited  to  the  super- 
vision of  the  roadbed,  track,  etc.,  and  tliat 
the  superintendents  and  general  officers  of 
the  road  were  alone  authorized  to  employ 
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physicianB  in  such  cases,  was  held  to  show 
that,  in  employing  the  physician,  the  road- 
master  acted  h^ond  ttte  scope  of  his 
uuthority 

The  same  doctrine  was  taken  for  granted 
in  Mobile  &  M.  R.  Co.  v.  Jay  (1878)  61  Ala. 
247,  where  a  claimant  who  had,  at  the 
request  of  the  defendant's  "supervisor,'* 
whose  duties  weie  coneer&ed  with  the 
mainte nance  of  its  track,  roadbed,  and 
bridges,  or  a  portioe  of  the  line,  rendered 
Kervices  to  an  employee  injured  by  the  run- 
ning of  the  cars,  unsuccMsfuUy  relied  on 
the  special  ground  that  a  custau  to  pay 
tlie  fees  of  doctors  who  ware  engaged  by 
BUperviiocB  was  established  by  evideuct; 
which  merely  showed  that  the  defendant 
had,  on  one  previous  occasion,  paid  for 
services  rendered  by  another  at  the  request 
of  another   suparvisor. 

1  Chicago,  P.  &  M.  R.  Ca  V.  Kane  (l«Mt| 
65  lU.  ^.  276. 

1  Stewart  v.  New  York  C.  ft  H.  R.  R.  Co. 
(10161  82  Pa.  Super.  Ct  234. 

t  tjevier  v.  Birmingham,  S.  ft  T.  River  R. 
Co.  (1890)  02  Ala.  258,  0  So.  406;  Mar- 
quette £  0.  R.  Co.  v.  Taft  (1873)  28  Mich. 
2H&. 

1  St.  Louis,  A.  ft  T.  R.  Co.  V.  Hoover 
(1890>  £3  Ark.  377,  13  S.  W.  1082,  where 
the  injured  person  was  a  passenger.  See  also 
the  following  cases,  in  which  the  injured 
peraonR  were  servants:  Sevier  v.  Bir- 
mingham, a.  ft  T.  River  R.  Co.  (1800)  »i 
Ala.  258,  9   So.  405;   Peninsular  R.  Co.  r. 
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gency  operates  ao  as  to  enlarge  his 
iioweTs  in  this  regard  is  discussed  in 
§  52,  infra.  In  cases  where  the  appro- 
priate coarse  to  be  followed  with  respect 
to  procuring  medical  attendance  for  in- 
jured passengers  or  servants  is  defined 
by  the  rules  of  the  company,  their 
provisions  will,  of  course,  determine,  in 
the  first  instance,  at  least,  whether  the 
contract  in  question  was  binding  on  his 
principal.' 

Tliere  is  specifie  authority  for  the  doc- 
trine   that  a  oonductor  has  no  power. 


under  ordinary  circun'istances,  to  bind 
the  railway  company  by  a  contract  with 
a  hotel  keeper  for  the  board  and  lodging 
of  an  injured  trainman.'  A  similar  rule 
doubtless  holds  where  the  person  for 
whose  benefit  the  contract  was  made  was 
a  passenger.* 

g  3S,  Superior  officer  of  raUiray  police. 
In  an  English  case  it  was  assumed 
that  the  ordinary  powers  of  a  subin- 
spector  of  railway  police  did  not  extend 
to  the  making  of  a  contract  with   an 


11891)  40  HL  App.  82;  Terre  Haute  ft  L  R. 
Co.  V.  Brown  (I8M)  107  Ind.  336,  8  N.  E. 
218;  Tucker  t.  St.  Louib.  K.  C.  &  N.  B.  Co. 
(1873)  54  Mo.  177;  Adams  v.  Southern  R. 
Co.   (1899)   125  H.  C.  565,  34  S.  E.  642. 

In  Gaiidreau  v.  Canada  Atlantic  R.  Co. 
(1903)  Rap.  .lull.  Quebec,  24  C.  S.  337,  where 
a  tonductor  engaged  a  doctor  to  attend 
to  a  person  ivho  Lad  bten  Htruck  nt  a 
rrosHing  by  a  train,  the  actual  ratio 
decidendi  was  an  adoption  of  the  contract 
by  the  company.  But  the  court  cited  wjtii 
approval  the  doctrine  laid  down  in  Langan 
».  Great  Weaterr  R.  Co.  1 1874)  30  L.  T. 
X.  S.  (Eng.)  173,  regarding  the  effect  of 
an  emergency  in  enlarging  tlie  powera  of 
subordinate  employees. 

•  In  Httvs  V.  Wabash  R.  Co.  (10(}6)  119 
Mo.  App.  43S,  95  S.  W.  299,  the  plairtifT, 
at  the  times  bia  scrvicea  were  rendered, 
was  the  local  surgeon  of  the  defendant  at 
Hannibal,  and  also  local  surgeon  for  an 
sKsociatioD  composed  of  and  supported  by 
the  employees  of  thi'  railroad  company.  A 
copy  of  the  defendant's  book  or  rules,  pre- 
scribing the  duties  of  its  employees  in  cases 
of  injury  to  them  and  to  passengers,  had 
been  furnished  to  plaintiff.  One  of  these 
rules  was  as  follows;  "In  cases  of  wrecks 
or  accidents  where  a  number  of  persons. 
either  passengers  oi  employees,  are  injured 
sod  require  immediate  attention,  summon 
at  once  the  nearest  competent  surgeon; 
summon  at  the  same  time  whichever  local 
surgeon  can  be  gotten  to  the  scene  of  the 
accident  most  quickly,  and  notify  by  wire 
a.t  once  the  nearest  hospital  and  the  chief 
officers  of  the  road,  giving  full  particulars 
as  to  the  names  and  whereabout b  of  the 
injured  persons,  the  name  of  the  surgeon 
in  attendance,  and  stating  what  further 
action  is  required  for  the  relief  of  the 
injured."  Held  that,  in  meeting  the  train 
at  the  Hannibal  station,  in  response  to  a 
tel^ram  from  the  conductor  of  a  train 
on  which  an  injured  passenger  was  being 
conveyed,  taking  charge  of  him  and  remov- 
ing him  to  the  hospital  of  the  asaociation, 
and  there  treating  him  for  such  reason- 
able time  a«  was  required  for  the  notifica- 
tion of  the  defendant's  claim  agent  and 
the  return  of  his  answer,  the  plaiotilT  acted 
strictly  within  the  terms  of  this  rule,  and 
was.  clearly  entitled  to  recover  the  reason- 
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able  value  of  his  services  rendered  during 
such  time.  But  his  right  to  recover  any- 
thing more  than  this  was  denied,  on  the 
grounds  that  he  had  failed  to  perform  his 
duty  to  make  an  immediate  report  to  the 
general  claim  agent,  who  alone  was  author- 
ized to  determine  whether  or  not  an  injured 
passenger  shonld  be  treated  by  the  com- 
pany's surgeon,  and  that  the  evidence  did 
not  show  that  the  services  subsequently 
rendered  had  been  requested  by  any  em- 
ployee representing  the  claim  agent. 

In  Perkins  v.  Trenton  Street  R.  Co. 
;1B11)  81  ».  J.  L.  3fl.  78  Atl.  866,  it  was 
held  that  a  trolley  company  was  liable  to 
a  physician  for  the  value  of  his  services,  the 
evidence  being  that  a  printed  rule  of  the 
trolley  company  required  the  conductor  of 
the  car,  in  case  of  accident,  to  take  the  in- 
jured person  to  a  physician ;  that  the  motor- 
man  met  with  an  accident  by  which  his  leg 
was  cruBh«d,  and  that  the  conductor  tele- 
phoned plaintiff,  who  amputated  the  limb. 

»Hunt  V.  Illinois  C.  B.  Co.  (1904)  163 
Ind.  106,  71  N.  E.  105,  16  Am.  Neg.  Rep. 
313.  There  an  injured  brakeman  was  con- 
veyed, at  hia  own  request,  from  the  local- 
ity where  the  accident  occurred,  to  the 
city  in  which  he  had  been  hoarding  at 
the  claimant's  hotel,  and  in  which  he  had 
many  friends.  Without  any  request  on  his 
part,  he  was  taken  to  that  hotel  by  the 
conductor.  The  only  evidence  showing  an 
employment  of  the  claimant  by  the  con- 
ductor was  contained  in  the  following  re- 
quest: "Can  we  get  a  room  to  put  K.  in? 
He  had  his  foot  mashed,  and  will  have  to 
have  it  off.  The  doctors  are  here  to  do 
the  work."  Held,  that  the  action  was  not 
maintainable. 

*  In  Central  of  Georgia  R.  Co.  v.  Price 
(1898)  106  Ca.  176,  43  L.R.A.  402,  71  Am. 
St.  Rep.  2*6.  32  S.  E.  77,  we  find  it  laid 
down  in  the  syllabus  of  the  court  that, 
"where,  through  the  negligence  of  the  con- 
ductor of  a  railway  company,  a  passenger 
on  its  cars  has  been  carried  beyond  the 
point  -of  her  destination,  such  conductor,  in 
the  absence  of  expree*  authority  so  to  do. 
cannot  constitute  the  proprietor  of  a  hotel. 
who  is  entirely  unconnected  with  the  com- 
pany, its  agent  for  the  purpose  of  provid- 
ing safe  and  comfortable  lodgings  for  the 
passenger  until  she  can  return  on  the  com- 
pany's train  to  her  destination."  The  de- 
duction actually  drawn  was,  that  the  com- 
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innkeeper  for  the  supply  of  board,  lodg- 
ing, and  other  necessaries  to  passengers 
who  had  been  injured  in  an  accident.^ 
The  actual  rationale  of  the  judgment, 
which  was  in  favor  of  the  iniikeej>er, 
was  the  effect  of  an  emergency  in  enlai^- 
ing  those  powers.    See  §  52  (d),  infra. 

§  30.  Inapector  on  street  ralliriav- 
In  a  case  where  an  injured  passenger 
on  a  street  railway  car  was  sui^icatly 
treated  by  the  plaintiff  at  the  request  of 
an  employee  designated  as  an  "inspec- 
tor, ' '  whose  general  duties  were  to 
supervise  the  conduct  of  other  employees 
engaged  in  operating  the  defendant's 
cars,  the  right  to  recover  for  the  servicea 
so  rendered  was  affirmed  on  the  ground 
that  the  defendant  had  instructed  the 
inspector,  in  ease  of  accident,  "to  see 
that  those  injured  were  taken  somewhere 
where  medical  aid  could  be  given,"  and 
that  the  injured  passenger  had  been 
brought  to  the  plaintiff  in  pursuance  of 
this  instruction.  The  evidence,  it  was 
held,  might  reasonably  be  regarded  as 
showing  that  this  instmction  "did  not 
contemplate  or  mean  merely  that  he 
shonld  remove  injured  persons  to  such  a 
place  that  medical  aid  could  be  there 
bestowed  if  a  physician  or  surgeon 
should  come  there  by  chance  or  in  re- , 
sponse  to  the  request  or  call  of  any  ■ 
person,  but  rather  that  the  meaning  of 


his  iustmctions  was  to  place  such  per- 
sons under  proper  medical  or  surgical 
treatment — to  see  that  they  should  re- 
ceive such  treatment."^ 

g  40.  Physician  or  aUrgeon. 
In  one  case  the  decision  by  which  the 
claim  of  a  sui^^n  who  had,  at  the  iu- 
stanee  of  the  chief  snrgeon  of  a  railway 
company,  treated  an  injured  servant, 
was  disallowed,  proceeded  upon  the 
grounds,  that  the  authority  of  the  latter 
was  limited  to  the  appointment  of  the 
permanently  retained  local  surgeons  of 
the  company;  that  the  only  exception  t» 
which  this  system  was  subject  was  that 
he  was  empowered  to  employ  a  surgeon 
for  temporary  purposes  only,  if  the  case 
was  urgent,  and  the  regular  local  sur- 
geon could  not  be  immediately  reached  ; 
and  consequently  that,  under  circum- 
stances not  fallii^  within  the  scope  of 
this  exception,  he  could  not  bind  the 
company  by  contracting  with  the  plain- 
tiff to  attend  merely  to  one  particular 
patient.^  But  possibly  this  ruling  would 
not  command  universal  assent.*  The 
company's  liability  might,  as  it  would 
seem,  have  been  properly  predicated  on 
the  theory  that  the  chief  surgeon  was 
the  defendant's  general  agent  with  re- 
gard to  all  matters  incidental  to  the 
treatment  of  injured  servants,  and  was 
consequently    invested    with    ostensible 


p&ny  w&B  not  liable  for  mr  injuries  or 
damage  euch  pansenKer  migbt  have  bub- 
tained  while  at  the  hotel,  in  conBequence 
of  sny  negliKeree  on  the  part  of  ite  propri- 
etor. But  it  Bcems  clear  that  the  non- 
liability of  the  comiian;  would  also  have 
been  a  necessary  inference  if  the  object  of 
the  action  had  been  the  recovery  of  the 
value  of  the  passenger's  board  and  lodging. 

ILangsn  v.  Great  Western  R.  Co.  (1874; 
Exch.  Ch.)   30  L,  T.  N.  S,   (Eng.)   173. 

iHanBcom  v,  MinneapoiJB  Street  R,  Co. 
(1893)  53  Minn,  119,  20  L.R.A.  6fl6,  64 
N.  W.  844.  TTiB  claim  was  allowed  in 
respect  of  all  the  Bervicea  rendered  up  to 
the  time  of  recovery. 

>  Burke  v.  Chicago  &  W.  M.  R.  Co.  (1897) 
114  Mich.  685,  72  N,  W.  S«7.  In  that  case 
the  servant  was  treated  by  Dr.  Scott,  a, 
local  asBJatant  surgeon;  but  having  been 
taken  worse  on  a  certain  occasion,  he  aent 
for  Dr.  Scott  who  could  not  be  found. 
Plaintiff  was  then  summoned,  and  con- 
tinued to  treat  the  patient  for  about  three 
montha  and  a  half.  Four  weeks  after  the 
treatment  was  begun,  Dr.  Johnson,  the  de- 
fendant's chief  aur^on,  wrote  as  follows 
to  the  plaintiff:  "I  am  informed  that  you 
are  now  attending  Herman  Radke,  an  em- 
ployee of  the  C.  &  W.  M.  R,  H.  Co.,  who 
was  injured  a  few  weeks  ago.     Will  you  be 
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kind  enough  to  inform  me  as  to  his  present 
condition!  Has  he  completalj  reeoveredt 
1  would  like  a  history  of  the  case  since 
you  took  charge  of  it.  Please  send  your 
bill  for  serviceB.  itemised,  to  me,  if  you  are 
through  with  the  case."  The  eircuit  judge 
left  it  to  the  jury  to  say  whether  Dr. 
Johnson  had  authority  to  employ  plaintiff 
to  render  services  after  the  date  of  this 
letter,  and  whether  be  did  employ  the 
plaintiff  to  render  such  services.  In  one  of 
the  instructione  it  was  ruled  that,  in  deter- 
mining that  queation,  the  letter  should  De 
considered.  The  Court  held  that  it  cer- 
tainly contained  no  express  autboriiation 
for  plaintiff  to  attend  Radke  at  the  expense 
of  defendant. 

>  The  only  authorities  cited  in  support  of 
the  doctrine  of  the  court  that  the  chief  sur- 
geon had  exceeded  his  powers  in  engaging 
the  plaintiff  were  Terre  Haute  A^  I.  R.  Co. 
V.  Brown  (1S8S)  107  Ind.  336,  6  N.  E.  218, 
and  McCarthy  v.  Missouri  R.  Co.  (1884}  16 
Mo.  App.  38fi.  The  former  case  involved 
the  powers  of  a  conductor;  the  latter  those 
of  a  "superintendent"  who  attended  to  the 
running  of  trains.  It  is  submitted,  there- 
fore, that  neither  of  them  can  be  regarded 
BB  a  relevant  precedent  with  respect  to  the 
implied  authority  of  an  agent  occupying 
the  peculiar  position  dl  «bld  nirgWHi, 
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anthority  to  engage  other  sui^coiis  when- 
ever, in  the  exercise  of  hin  discretion,  he 
deemed  it  neeessnry.  Thin  positiou  is 
virtaally  that  which  w&g  taken  in  a  case 
decided  by  an  intermediate  court  of  ap- 
peal with  re^rd  to  the  authority  of  the 
chief  surgeon  of  an  electric  company.* 
It  seems  to  be  settled  law  that  a  mere 
local  phyeieian,  regularly  retained  by  a 
railroad  company,  ia  not  invested,  by 
virtue  merely  of  his  office,  with  author- 


ity to  engage  another  physician  to  attend 
on  an  injured  passenger  or  servant,*  and 
that  a  similar  lack  of  power  in  this  re- 
spect is  predieable  as  regards  a  physi- 
cian who  is  called  in  to  treat  &  particular 
patient.*  Accordingly,  in  the  absence  of 
some  specific  evidence  tending  to  show 
an  enlargement  of  the  ordinary  powers 
of  the  emploj-ing  physician,  the  one  em- 
ployed cannot  hold  the  company  liable 
for  bis  remuneration.* 


»In  Rich  V.  Edison  Electric  Co.  (1812) 
18  CaL  App.  3S4,  123  Pac  230,  ivliere,  after 
the  first  operations  upon  an  injured  Her- 
Tant  had  been  concluded,  one  Dr.  Stineh- 
Seld,  acting  ''aa  or  for  the  chief  surgeon 
ot  defendant,"  arrived  upon  the  scene,  made 
a  carsory  examination  of  the  injured  man's 
condition,  recommended  Chat  certain  things 
tie  done,  and  directed  the  hoepital  authori- 
ties to  give  the  patient  every  possible  care, 
the  right  of  the  hospital  to  recover  for  the 
service*  thereafter  rendered,  a,  judcment  in 
favor  of  the  plaintiff  was  affirmed  on  the 
ground  that  this  direction  was  given  by  an 
agent  of  the  defendant  who  had  ostensible 
authority  to  give  it. 

For  a  case  in  whieh  the  authoritj  of 
the  examining  physician  of  a  railroad  com- 
patiy'a  relief  department  to  engage  a  sur- 
geon was  held,  with  reference  to  the  right 
of  the  servant  treated  by  the  latter  to 
recover  damages  for  his '  malpractice,  to 
involve  a  qucation  for  the  jury,  see  Hag- 
gerty  v,  St.  I.«uis,  K.  &  N.  W.  R.  Co.  (1903) 
100  Ho.  App.  424,  74  S.  W.  458. 

4  Thie  doctrine  was  laid  down  in  Southern 
R.  Co.  V.  Grant  (1911)  136  Ga.  307,  71  S.  E. 
422,  Ann.  Gas.  19I2C,  472,  on  the  author- 
ity  of  2  Ene.  L.  Jt  P.   1044.     It  should  bo 


powers  of  doctors. 

In  Chicago  &  E.  R.  Co.  v,  Behrens  (1893) 
9  Ua.  App.  575,  37  N.  E.  26,  it  was  held 
that  no  reeowery  could  be  had  for  certain 
services  rendered  to  an  injured  servant 
who  required  immediate  attention,  and 
who  had  been  brought  to  plaintiff's  house 
by  one  of  the  defendant'a  regular  physi- 
cians, in  whose  charge  the  servant  had 
been  placed  by  a  conductor.  The  ground 
Bpon  which  the  decision  vax  put  wag  that 
the  special  verdict  on  which  tJie  claim  was 
based  did  not  And  that  the  servant  was 
injured  while  in  the  performance  of  his 
duty,  nor  that  the  physician  had  any 
authority  to  bind  appellant  by  any  a^ee- 
ment,  nor  that  he  said  or  did  aajthing 
indifMting  an  intention  on  his  part  to  bind 
appellant  for  the  payment  of  any  part  of 
the  services  performed  or  articles  furnished 
by  appellee. 

In  GalreFrton,  H.  ft  S.  A.  R.  Co.  v.  Allen 
(KKW)  42  T«.  Civ.  App.  578.  94  S.  W.  417, 
the  decialim  proceeded  upon  the  ground 
that,  aa  it  was  not  within  the  apparent 
scope  of  the  authority  of  the  local  surgeon 
of  a  railway  company  to  employ  the  pUin- 
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tiff  to  operate  upon  an  injured  passenger, 
and  the  speciRc  evidence  showed  not  only 
that  ho  had  no  such  authority,  but  also 
that  his  want  of  authority  was  known  to 
the  claimant,  the  refusal  of  the  trial  judge 
to  instruct  the  jury  to  return  a  verdict  for 
the  company  was  error. 

»  In  Evanscille  &  I.  R.  Co.  v.  Spellbring 


that,  under  the  evidence  adduced,  it 
was  merely  a  matter  of  conjecture  whether 
the  employing  surgeon  occupied  wirti  re- 
spect to  the  company  uucli  a  position  as 
would  empower  him  to  bind  the  company 
by  a  contract  of  this  description, 
S  See    canes    cited    in   the    two   preceding 

In  Bond  v.  Hunt  (1904)  31  Mont.  314, 
78  Pao.  S79,  3  Ann.  Cas.  588,  one  Walters, 
who  had  been  sent  to  anotlier  county,  to 
receive  some  of  defendant's  horses  which 
had  been  collected  by  one  Williams,  was 
injured  bv  being  thrown  from  one  of  them. 
Plaintiff  "was  called  in  to  attend  Walters, 
and  engaged  Dr.  Miller  to  assist  him.  The 
action  was  brought  to  recover  for  medical 
services  rendered  by  Dr.  Miller  to  Walters, 
plaintiff  being  the  assignee  of  the  claim 
m  respert  of  those  servieen.  It  was  shown 
that,  after  the  accident,  Williams  tele- 
graphed to  defendant,  stating  that  Walters 
was  hurt,  and  asking  him  whether  he 
would  pay  the  "doctor's  bill."  Defendant 
replied  by  telegram  that  he  would  do  so. 
Plaintiff  saw  this  reply,  accepted  the  offer 
therein  contained,  and  acted  upon  it.  Hold, 
that  no  agency  could  be  implied  from 
these  telegrams  which  would  authorise 
Williams  to  delegate  to  plaintiff  the  right 
to  engage  the  assistance  of  other  physi- 
cians, and  bind  defendant  to  pay  their  fees- 

In  Omaha  General  Hospital  v,  Strehlow 
(1914)  ea  Neb.  308,  147  K.  W.  846,  the 
position  taken  by  the  court  is  thus  stated 
in  its  syllabus:  "Where  a  master,  at  the 
time  his  employee  receives  a  severe  bodily 
injury,  calls  his  own  reerular  physician  and 
Burgeon  over  the  telephone  and  instructs 
him  'to  ciHne  and  take  care  of  the  injured 
man,'  and  at  the  time  of  giving  such  direc- 
tion well  knows  that  the  injuries  of  his 
employee  are  of  such  a  character  as  to 
render  it  necessary  to  immediately  remove 
him  to  a  hospital,  and  the  doctor  at  once 
responds  and  takes  the  man  to  a  hospital, 
and  for  the  purpose  of  inducing  the  hos- 
pital authorities  to  receive  him,  states  to 


n,  CnOOg IC 


«8 


ANNO.— LIABILITY  FOR  SERVICES  OF  ONE  EMPLOYED  BY  AGENT. 


The  position  has  been  taken  that  the 
general  authority  of  a  physician  r^u- 
larly  in  the  employ  of  a  railway  company 
extends  only  to  the  provision  of  medi- 
cines and  things  of  a  similar  nature  for 
persons  injured  on  the  company's  lines, 
and  that  he  has  no  implied  power  to  bind 
it  by  a  contract  for  the  boai-d  and  aurs- 
ing  of  such  persons,' 


9  41.  Route  agent  of  erpreaa  company. 
In  a  case  where  the  claimant  sought  to 
recover  for  services,  rendered  at  the  re- 
quest of  an  agent  of  this  description,  in 
procuring  the  arrest  of  a  man  who  was 
accused  of  stealing  goods  in  the  custody 
of  the  defendant,  it  was  declared  to  be 
plain  "both  upon  principle  and  author- 
ity, that  the  fact  that  the  person  with 


th^m  that  the  principal  for  wliom  he  ib 
acting  will  be  responsible  for  the  payment 
of  the  hospital  bill  of  the  injured  man,  the 
master  is  bound  by  such  acta  and  declara- 
tions an  the  part  of  liU  agent."  As  to  the 
other  point  involved  in  this  case,  see  S  52d, 

In  '  Smith  v.  Chicago  &,  N.  W.  R.  Co. 
(1897)  104  Iowa,  U7,  73  S.  W.  681,  one 
f  airchild,  a  local  surgeon  of  the  defendant 
in  one  district,  was  directed  by  telegram 
to  go  to  a  place  in  another  district  and  see 
an  injured  servant.  After  his  arrival  at 
that  place  he  employed  the  plaintiff  to  treat 
the  patient  A  published  rule  of  the  com- 
pany,  not  known  to  the  pleintilT,  but  an 
important  factor  in  the  case,  as  showing 
the  actual  authority  of  local  surgeons  to 
employ  others,  wa!i  that  ''the  company 
would  not  pay  for  the  services  of  any  other 
Burgeon,  after  the  arrival  of  their  own  local 
surgeon,  except  by  special  arrangement  in 
writing  with  the  chief  surgeon  or  general 
claim  agent."  By  one  of  his  instructions 
the  trial  judge  in  effect  took  from  the  jury 
the  question  of  the  ratification  of  Dr.  Fair- 
child's  act,  and  by  another  directed  them 
that  there  was  no  evidence  tending  to  show 
that,  at  the  time  in  question,  "district  sur- 
f;eons  either  had  or  eKerciued  any  authority 
in  employing  surgeons  outside  the  limits 
of  their  respective  districts."  The  court 
observed  that,  in  this  condition  of  the 
record,  the  point  to  be  determined  was  this; 
Had  Dr.  Fairchild  such  apparent  authority 
as  that  the  companv  is  boimd  by  his  acts, 
assuming  that  he  did  employ  Dr.  Smith! 
Bj  another  of  the  instruetions  the  jury 
were  told  that  none  of  the  declarations  or 
statements  of  Dr.  Fairchild  to  the  plaintiff 
or  to  the  injured  servant  could  be  taken  or 
considered  as  any  evidence  of  his  authority 
to  employ  the  plaintiff,  and  that  such 
declarations  and  statements  were  only  for 
the  purpose  of  showing  that  Dr.  Fairchild 
did  or  did  not  employ  the  plaintiff.  The 
contention  of  the  company  that  the  two 
branches  of  the  instruction  were  Incon- 
sistent  was  held  to  be  well  founded.  The 
court  said:  "The  instruction,  in  express 
terms,  authorized  the  jury  to  consider  for 
that  purpose  the  facts  that  Dr.  Fairchild 
said  to  plaintiff  that  the  defendant  would 
pay  him  for  his  servii-es;  that  he  was  only 
^o  assist  Dr.  Fairchild,  who  was  to  remain 
in  charge  of  the  case;  that  he  was  to  re- 
port the  condition  of  the  patient  to  Dr, 
Fairchild,  and,  t^i  make  those  reports,  he 
-was  to  have  free  use  of  the  telegraph  aer- 
■vice  uf  the  defendant    It  seems  to  us  that 
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these  facts  are  of  the  claas  that  cannot  he 
considered  to  show  authority,  under  the 
rule  given  by  the  court.  That  the  instruc- 
tion only  permits  the  conclusion  that  there 
was  apparent  authority  by  these  facts  being 
considered  with  other  facts  does  not  change 
the  rule.  The  effect  is  to  aid  facts  proper 
for  consideration,  by  those  that  are  not. 
.  .  .  Having  in  view  the  language  of  the 
telegram  by  which  Dr.  Fairchild  was  auth- 
orized to  go  to  Clinton,  and  other  undiii- 
puted  facts,  it  may  be  stated  as  established 
conclusively  that  his  authority  was  to  ren- 
der his  personal  service,  and  no  more.  His 
duty  was  of  a  professional  nature,  not  in- 
volving such  business  transactions  as  are 
common  to  agents,  where  implied  powers 
attach  because  within  their  apparent  scope. 
The  service  he  was  authorised  tji  renaer 
justified  no  inference  of  an  authority  ta 
employ  another,  and  it  is  quite  impossible 
to  understand  what  be  eculd  have  done  at 
that  time  to  properly  indicate  an  apparent 
authority,  if  his  own  statement  would  be 
incompetent  for  that  purpose.  It  would 
seem,  as  held  in  the  Kansas  case  [Kane  r. 
Barstow  (1889)  42  Kan.  465,  16  Am.  St. 
Rep.  490.  22  Pac.  588]  that,  to  give  his 
acts  the  force  of  apparent  authority,  there 
must  have  been  previous  transactions  of  a 
character  to  have  justified  the  plaintiiT  in 
believing  'that  such  authority  did  exist." 
The  conclusion  arrived  at  wa«  that  the 
evidenc'  rcnidining  after  the  rejection  uf 
that  which  was  incompetent  did  not  war- 
rant the  inference  that  Dr.  Fairchild  was 
authorised  to  em^oy  the  plaintiff. 

'Mayberry  v.  Chicago,  K.  L  &  P.  R.  Co, 
(1882)  75  Ho.  492  (injured  person  was  a 
servant).  This  decision  was  followed  in 
St.  Louis.  A.  ft  T.  R.  Co.  v.  Hoover  (1890) 
63  Ark.  377.  13  S.  \V.  1082  (contract  for 
the  board  of  passenger) ;  and  in  Bushnel] 
V.  Chicago  4  N.  W.  R.  Co.  (188»)  6B  Iowa, 
620,  20  N.  W.  753  (contract  for  board  of 
servant,  of  his  nurse,  and  certain  of  his 
relatives),  where  a  judgment  for  the  plain- 
tiff was  reversed  on  the  ground  that  the 
jury  had  been  improperly  instructed  to 
render  a  verdict  for  the  plaintiff  if  they 
found  that  one  C,  a  surgeon  in  the  employ 
of  the  defendant,  directed  the  deceased  to 
be  kept  and  cared  for  by  the  plaintiff,  and 
that  C.  was  authorized  to  treat  the  defend- 
ant's employees  under  such  circumstances. 
The  court  said:  "We  have  some  doubt  as 
to  the  meaning  of  this  instruction.  If  the 
court  meant  that  express  authority  must 
be  shown,  then  the  verdict  is  clearly  against 
the  evidence.     If  the  court  meant  that  the 
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wliom  the  plaintiff  made  tliis  alleged 
contract  wbs  a  route  agent  of  the  com- 
pony  raised  no  presumption  of  law,  and 
was  not  ground  for  an  inference  of  fact, 
that  the  making  of  such  a  contract  was 
writhLu  the  scope  of  the  agent's  powers. 
Xor  can  such  presumption  arise  or  in- 
ference be  drawn  from  the  mere  fact 
that  the  agent  declared  to  the  plaintiff 
that  he  was  authorized  to  make  it,  and 
conducted  himself  in  their  dealings  in 
this  single  matter  as  if  he  had  such 
authority."" 

G  43.  Local  atTCnt  of  peremi  operating 
mtageeaachen. 
In  a  case  where  the  local  agent  of  the 
defendants,  who  were  owners  of  a  line 
of  stages,  engaged  a  doctor  to  attend  on 
a  passenger  injured  through  the  upset- 
ting of  a  coach,  and  also  on  the  driver, 
a  maji  who  had,  without  authority  from 
or  knowledge  of  the  defendauts,  been 
engaged  hy  the  regular  coachman  to  take 


his  place,  it  was  held  that  the  doctor 

was  entitled  to  recover  in  respect  of  the 
services  which  he  had  rendered  to  the 
passenger,  but  not  in  respect  of  those 
which  he  had  rendered  to  the  driver.* 

8  48.   Agent  of  tti«atricnl  company. 

The  power  of  an  agent  of  this  kind  to 
employ  a  contractor  to  furnish  the  indi- 
vidual performci-s  for  the  orchestra  of 

his  theater  necessarily  includes  the  leaser 
power  of  suggesting  to  the  contractor 
that  lie  desires  to  have  a  particular  per- 
former in  the  orchestra,  and  of  refusing 
to  make  a  contract  with  such  contractor 
if  he  declines  to  employ  the  individual 


B  **.  Clerk. 
The  inability  of  an  undertaker  to  re- 
cover from  a  railroad  company  liable, 
the  funeral  expenses  of  a  deceased  em- 
ployee, was  ill  one  case  predicated  on 
evidence  that  the  person  who  made  the 


authority  of  Dr.  Cox  coiild  be  implied  from 
hia  employment  and  the  duties  he  was  ex- 

C*ed  to  perform,  the  jury  ehould  have 
■n  BO  told;  and  certain  it  is  that  the 
jury,  under  the  instruction,  could  have 
found  that  express  authority  wan  conferred, 
or  that  it  could  be  implied.  Certain  it  ia, 
also,  that  the  jury  were  autliorized  to 
allow,  and  in  fact  they  miixt  have  allowed, 
the  plaintiff  compenBation  ifor  certain  meals 
furnished  the  relatives  of  the  deceased,  who 
were  not  in  any  renpect  in  the  employ  of 
(he  defendant.  Before  the  ptaintilT  can  re- 
rover  Bueh  compensation,  it  must  appear 
that  Dr.  Cox  was  eitpresaly  authoriied  to 
'A&ite  such  contract." 

iFee  V.  AdamB  Exp.  Co.  (ISOS)  38  Pa. 
i^uper.  Ct.  83.  One  of  the  crounds  upon 
which  the  verdict  in  favor  of  the  plaintiff 
was  set  aside  was  that,  even  if  the  offer 
of  the  defendant  to  show  by  its  general 
agent,  who  had  charRe  of  the  route  a^nts 
of  the  company,  and  hncw  the  extent  of 
their  authority,  that  they  had  no  authority 
to  make  a  contract  of  this  sort,  had  been 
properly  rejected  on  acc-oiint  of  its  gen- 
erality, the  same  objection  did  not  apply 
to  the  offer  of  the  defendant  to  prove  by 
the  testimony  of  the  route  apent  himself 
that  Much  a  contract  was  beyond  the  scope 
of  hie  powen.  Reliance  wax  also  placed 
Dpoa  the  faihire  of  the  nlaintiff  to  adduce 
any  evidence  to  show  the  functions  of  e 
route  agent,  the  nature  of  his  duties,  or  thi 


notice,  nor  one  within  the  common  knowl- 
edge ol  men,  and  therefore  presumably 
known  by  the  jurors."  In  answer  to  the 
ronteatioQ  based  upon  the  admitted  fact 
that  the  route  agent  was  assigned  to  in 
T«4tigate  the  theft,  the  court  eaid:  "\V 
are    unable  to   agree   with    the   appellee' 
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counsel  in  their  contention  that,  whether 
this  power  was  specialty  twnferred  or  wa* 
held  by  virtue  of  his  position  as  route 
agent,  there  was  implied  m  it  the  power  to 

itraet  with  an  officer,  who  had  been 
designated  previously  as  the  common- 
wealth's ajfCnt  in  a  rei|uisition  for  a  person 
charged  with  the  theft,  to  pay  such  otiicer 

ipecifie  sum  for  apprehending  the  accused 

a  distant  state.  The  making  of  such  a 
contract  was  heyond  the  scope,  not  only  of 
s  actual  but  of  his  apparent  authority." 

iShriver  v.  Stevens  (1849)  12  Pa.  268. 
The  statement  of  the  trial  judge  to  the 
jury  that,  on  a  careful  examination  of  the 
charge,  the  answers  to  the  points  and  the 
authorities  contain  no  error,  except  in  one 
particular:  the  court,  speaking  of  the  au- 
thority given  to  Gilbert  as  the  agent  of  the 
company,  says:  "He,"  the  agent,  "certainly 
had  power  to  employ  a  physician  to  render 
aid  to  Mr.  Moses,  and  if  he  had  this  power, 
it  was  within  the  scope  of  his  authority  to 
employ  a  physician  for  Walker," — was  held 
to  be  erroneous  for  reasons  thus  set  forthr 
"It  does  not  follow  as  a  legal  inference, 
that  because  he  had  power  to  employ  med- 
ical services  for  the  pssRcnger,  to  whom 
they  were  liable  tor  the  negligence  of  their 
servants,  that  therefore  they  had  given  him 
authority  to  employ  a  physician  for  the 
other,  who  may  have  been  the  cause  of  the 
disaster.  In  the  former  case  they  were  at 
least  under  a  moral  obligation ;  for  the 
other  they  were  not  bound,  either  legally 
or  morally.  He  had  thrust  himself  into 
their  service,  without  their  leave,  and  was 
bound  to  pay  for  these  services  himself. 
It  ia  a  point  in  this  case,  but  not  such  a 
one  as  justifies  the  binding  force  given  to 
it  in  the  charge." 

1  Intenitate  AmuKement  Co.  v.  Paul! 
(Ifll3)   107  Ark.  62fl,  150  S.  W.  439. 
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arrangements  for  the  funeral  was  a  clerk 
in  the  general  passenger  agent's  oEBce; 
that,  so  far  as  appeared  from  the  testi- 
niony,  he  was  neither  by  implication 
froni  his  position,  nor  hy  express  delega- 
tion, invested  with  authority  to  bind  the 
company  by  a  promise  that  the  expenses 
would  be  defrayed  by  it;  and  that,  so 
far  from  having  held  himself  out  as  rep- 
resenting the  company,  or  promisc<l  that 
it  would  meet  the  expenses,  he  bad 
spoken  of  the  means  of  payment  that 
were  expected  to  be  available  from  the 
estate  of  the  deceased.  The  conclusion 
of  the  court  was  that  there  was  noth- 
ing to  overcome  the  ordinary  presump- 
tion that  funeral  expenses  are  incurred 
on  the  credit  of  the  estate  of  the  de- 
oeasfd.* 

The  implied  powers  of  an  employee 
who  apparently  was  a  clerk  of  the  local 
agent  of  «  mercantile  company  were  dis- 
cussed in  the  case  cited  below.  The 
precise  character  of  !iis  functions  is  not 
shown  by  the  opinion.' 

In  one  case  it  was  held  to  be  error  to 
leave  it  to  the  jury  to  determine  whether 


a  man  who  was  jwrforming  tbc  duties  of 
bookkeeper  and  timekeeper  of  a  con- 
tractor was  autlioriKcd  to  engage  the 
plaintiff  to  treat  an  injured  servant.' 
In  another  case  the  jwwer  of  an 
employee  of  this  description  to  enter 
into  a  similar  contract  was  held  to 
be  a  warrantable  inference  from  testi- 
mony that  he  signed  checks  in  behalf  of 
his  employers,  looked  after  their  corre- 
b(iondeiice,  and  signed  letters  for  them.* 
But  it  seems  probable  tliat  this  ruling 
would  not  be  approved  by  all  courts.' 

8  iS.  Agent  of  executive  committee. 
Where  an  executive  committee  which 
has  undertaken  the  management  of  the 
details  of  a  public  celebration  delegates 
to  an  agent  the  function  of  making  ar- 
rangements for  the  performance  of  cer- 
tain work,  the  extent  of  the  powers 
conferred  by  such  delegation  will,  of 
course,  depend  upon  the  phraseolc^'  of 
its  appointing  resolution  and  the  other 
incidental  circumstances,  if  any,  which 
bear  upon  its  intention  with  r^ard  to 
the  transaction-' 


I  Rice  V.  New  York  C.  4.  H.  R.  R.  Co. 
(1907t  196  Mass-  507.  81  N.  E.  285. 

(Beyers  v.  Hodge  (1892;  Sup,  Oen.  T.J 
1  Misc.  76,  IB  H.  Y.  Supp.  830.'  There  one 
Sonic,  claiming  to  represent  the  defendants, 
the  agents  of  the  Barber  Asphalt  Co.  in 
BufTnlo.  employed  the  plaintiff  to  circulate 
a  petition  for  the  purpose  of  procuring  sig- 
natiirps  of  property  owners,  on  which  to 
institute  proceedings  by  tiie  rominon  council 
of  that  city  for  the  paving  of  a  street.  The 
pUintilT  brought  suit  on  the  express  agree- 
ment of  Soule  to  pay  her  a  certain  sum  for 
her  services.  The  court,  wliile  conceding 
that  enough  direct  evidence,  taken  in  con' 
nectiun  with  the  acts  of  defendants  in  pay- 
ing; to  the  plaintiff  money,  and  their  making 
UH-  of  the  petition  circulated  by  the  plain- 
tifr  in  securing  the  contract  with  the  city, 
had  been  introduced  to  warrant  the  infer- 
ence that  Soule  was  aulhorized  by  thorn  to 
employ  tlie  plaintiff  to  perform  the  services 
which  she  did  perform,  held  that  no  recov- 
ery could  be  had,  because  no  evidence  liad 
been  given  from  which  it  could  be  inferred 
that  the  defendants  ever  agreed  to  pay,  or 
ratified  an  agreement  by  Soule  to  pay,  the 
sum  alleged  to  be  due  to  her.  It  was,  how- 
ever, admitted  that  she  might  have  main- 
tained en  action  on  a  quantum  meruit. 

•  Harris  v.  Fitzgerald  (!»02)  75  Conn.  72, 
52  Atl.  315. 

•Perkins  v.  Kilpatrirk  (1917)  —Mo.  App. 
—,  163  S.  W.  87e.  The  court  agreed  witll 
defendants  "that  the  mere  fact  that  they 
collected  a  fund  out  of  wages  of  employees 
would  not  necessarily  make  them  liable  to 
plaintiff  or  any  other  particular  persons  for 
services.  But  it  was  a  (iroper  circumstance 
to  be  considered  by  the  jury." 
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•  The  present  writer  ventures  to  express 
the  opinion  that  the  evidential  elementa 
specified  were  not  sufficient  to  show  that  a 
merely  Hubordinate  agent,  like  the  one  ia 
question,  was  invested  with  authority  to 
make  a  contract  pertaining  to  a  matter 
which  was  entirely  outside  the  range  of  the 
trausaetiona  to  wmch  he  was  ordinarily  at- 
tendmg.  The  ruling  is,  moreover,  in  eonflict 
with  the  earlier  decision  of  the  lame  court 
to  the  effect  that  the  general  manager  of 
a  mining  company  has  no  power  to  makb 
such  a- contract  as  the  one  under  review. 
S«e  i  24,  note,  subd.  (b),  supnu  Clearly 
such  functions  as  those  intrusted  to  the 
timekeeper  are  frequently  discharged  by 
officials  in  control  of  an  entire  business,  and 
are  always  within  their  competence,  whether 
actually  diacliarged  or  not.  If  the  dis- 
charge, actual  or  potential,  of  such  func- 
tions, is  not  regarded  as  investing  a  general 
manager  with  authority  to  engage  a  doctor, 
it  cannot,  without  a  palpable  inconsietency, 
be  held  that  authority  in  this  respect  may 
be  predicated  from  that  circumstance  where 
a  subordinate  agent  is  concerned.  The  lia- 
bility of  the  defendant  might  apparently 
have  been  afTirined  in  both  of  these  cases  on 
the  general  ground  that  the  circumstances 
created  an  emergency  which  operated  so  as 
to  enlarge  the  normal  powers  of  the  eni- 
])loying  agents.  See,  generally,  i  52.  infra. 
But  in  neither  of  them  was  this  aspect  of 
the  evidence  adverted  to  by  the  court. 

1  In  Galvano  Tvpe  Engraving  Co.  v.  Jack- 
son 11905)  77  Cbno.  664,  60  Atl.  127,  the 
detendanta,  who  acted  as  the  executive 
ttee  of  the  department  of  publicity 
Old  Home  Week  celebration  held  in 
i.in  city,  and  were  clmrged  with  the 
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8  <«.  BuUding  committee. 

A  church  which  authorises  its  bniid- 
ing  committee  to  have  plans  prepared 
for  an  edifice  which  shall  cost  not  more 
t}]an  a  speciRed  amonnt  cannot  be  held 
liable  for  the  remuneration  of  an  archi- 
tect who  is  employed  by  the  committee 
to  prepare  plans  for  a  more  expensive 
ciliHce.' 

f  «.   . 

a.   Civil  engineer  in  service  of  mUiray 

company. 

Aa    the   eharacteriatic   and   ordiuaiy 


functions  of  an  employee  of  this  descrip- 
tion are  the  designing  and  supervising 
of  constroction  work,  hia  implied  au- 
thority does  not,  ^nerally  speaking, 
extend  to  the  making  of  a  contract  re- 
specting Bueh  work,  Conseqnently  his 
principal  cannot  be  held  liable  for  the 
remuneration  of  a  person  whom  he  em- 
ploys to  perform  such  work,  unless  it  is 
shown  by  aSirmative  evidence  that  the 
employment  was  within  the  scope  of  his 
powers.'  This  doctrine  is  applicable  to 
a  chief  engineer  as  well  as  to  one  of 
lower  rank.' 


duty  of  preparing  and  publishing  an  oDicial 
lirojaam  or  souvenir  to  be  used  m  the  cele- 
''ration,  paased  a  motion  that  A  and  B 
-)ii>iild  arrange  for  a  photographer  to  pre- 
|uire  such  photographs  ae  needed  for  tlie 
'uniplction  of  the  official  aouvtinir,  auil  ar- 
ranae  for  the  half-tone  cuts  at  10  tents 
cj<h.  It  further  appeared  that,  when  the 
Kimmittee  passed  this  motion,  thov  know 
Ihat  it  was  the  customary  methixf  in  the 
liur-iiiess  of  preparing  cute  or  plates,  to 
liave  a  minimum  charge  for  small  plates, 
und  the  portion  of  said  resolution  relatinj^ 
to  half-tone  cuts  at  10  tents  related  and 
\\a.a  intended  to  relate  to  such  plates  as 
vould  not  be  included  in  a  minimum 
charge.  The  plaintiff  completed  the  work 
Bt.  directed  by  A  and  B,  and  the  matcriala 
were  used  by  the  defendants  in  the  manu- 
fai-ture  and  publishing  of  the  souvenir.  In 
an  action  brought  to  recover  the  amount 
due  for  the  work  bo  periormed  and  the 
materials  so  furnished  Dy  the  plaintiff,  it 
wan  argued  by  the  defendants  that,  in  de- 
termining the  question  of  authorilv.  the 
."urt  was  confined  to  the  simple  act  'of  the 
I'immittee  in  passing  the  motinn.  and  espe- 
I'ially  could  not  Consider  its  knowledge  of 
the  customary  method  in  the  business  to 
which  the  motion  related  and  in  view  of 
uhich  it  was  framed.  But  the  court  said: 
"There  ia  no  merit  in  this  claim.  Treating 
the  motion  as  an  mdependent  writing  whose 
lanpruage  must  determine  the  rifjhts  of  the 
partiea.  the  court  properly  considered  their 
situation  and  the  circumstances  of  the 
transaction  in  arriving  at  the  intent  ex- 
pressed or  implied  in  the  language  used, 
and  for  the  purpose  of  applying  tha  vote  to 
the  subject-matter  contemplated  and  in- 
tended by  the  parties.  But  the  motion  was 
not  BUch  an  independent  writing.  The 
matter  in  dispute  was  not  a  power  derived 
ahally  from  a  written  instrument,  but  an 
asen<^  created  by  the  conduct  and  acts  of 
the  parties,  including  as  one  circumstance 
the  pasnage  of  the  motion  quoted,  and  the 
eiieteDce  of  this  aj^ncy  was  a  fact  de- 
pending on  alt  the  evidence  in  the  case." 

iSwesringen  v,  Bulger  (1915)  117  Ark. 
557,   176  S.  W.  328. 

For  a  ease  in  which  a  lien  was  declared 
in  favor  of  a  petitioner  who  had  done  work 

L.R.A.1918F. 


on  a  achoolhouse,  in  pursuance  of  a  con- 
tract with  a  building  committee,  xee  Morse 
V.  School  Dist,  11958)  3  Allen  (Maw.)  307. 
I  In  Oardner  v.  Boston  &  M.  H.  Co.  (1879) 
70  He.  181,  where  the  plaintiff's  cUim  for 
work  performed  upon  a  railroad  was  based 
on  the  fact  that  he  had  been  employed  by 
an  engineer  in  the  service  of  the  detend- 
ants,  recNjvery  was  denied  on  grounds  thus 
stated:  "There  is  no  evidence  to  show  that 
Bacon  was  specially  authorized  to  hire 
men.  It  would  be  an  unusual  proceeding 
if  he  were  so  authorized.  As  an  engineer, 
without  special  authority,  he  would  have 
no  power  to  bind  the  defendants.  He 
would  be  no  more  than  an  employee  of  the 
oorporation.  The  engineer  ordinarily  can- 
not employ  other.4  to  do  the  work  which 
contractors  have  a^ced  tu  du,  and  make 
the  ctwporation  liable  for  its  payment." 
The  report  does  not  show  whether  the  en- 
gineer referred  to  was  the  chief  engineer 
or  one  of  bis  asdistants.  But  apparently 
he  was  a  mere  subordinate. 

For  cases  in  which  it  was  held  that  a 
railroad  company  is  not  liable  in  respect  of 
work  which,  after  the  abandonment  of  the 
contract  by  the  contractor,  a  subcontractor 
performs  in  reliance  upon  the  assurance  of 
a  resident  engineer  that  lis  will  be  paid  by 
the  company,  see  Alexander  v.  Alabama 
Western  R.  Co.  (1012)  179  Ala.  480,  60 
So.  295;  Alabama  Western  R.  Co,  v.  Bush 
(1913)   182  Ala.  113,  62  So,  89. 

In  Rowland  Lumber  Co.  v.  Ross  (1902) 
100  Va.  27S,  40  S.  E,  922,  it  was  held  that 
the  engineer  of  a  lumber  company  had  no 
authority  to  bind  it  by  a  contract  with 
regard  to  dredging  work,  but  the  report 
does  not  afford  any  precise  information 
concerning  the  nature  of  the  employer's 
functions. 

«  In  Wilson  v.  Khigs  County  Elev.  R,  Co. 
(18B9)  114  ».  T.  487,  21  N,  E,  1015,  the 
plaintiff,  with  the  view  of  taking  a  con- 
tract for  the  construction  of  a  railroad 
projected  by  the  defendant,  devoted  hia 
time  and  attention  to  the  matter,  and  ad- 
vanced and  expended  some  money  in  that 
behalf,  preparatory  to  the  making  of  the 
contract  and  to  the  performance  of  the 
work  of  construction..  Having  finally 
failed  to   obtain   the   contract,  he  brought 
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b.  Architect. 
Except  in  so  fav  as  he  lias  been  in- 
vested with  special  anthority  in  that 
regard,  e.a  architect  lias  no  power  to 
bind  his  principal  by  a  contract  respect- 
ing the  ei-ection  of  a  building,  or  the 
performance  of  work  upon  it.*  Hia 
duties  are  limited  to  the  supcr^-ision  and 
direction  of  work  to  be  done  by  the 
contractor  or  those  acting  under  him,* 
an<]  "to  see  that  the  materials  and  work- 
manship are  in  accordance  with  the 
specific  ati  on  B. "' 


In  an  English  case  where  an  architect 
engaged  by  the  defendants  to  draw  a 
specification  of  a  building  employed 
plaintiff  to  make  out  the  qnaotiticB,  and 
the  defendants  ultimately  refused  to  al* 
low  the  building  to  be  erected,  a,  verdict 
finding  that  the  architect  was  authorized 
to  bind  the  defendants  by  the  contract 
with  the  plaintiff  was  sustained,  mainly 
on  the  grounds,  that  the  evidence  showed 
that  there  was  a  usage  in  the  trade  for 
architects  or  builders  to  have  their  quan- 
tities made  out  by  surveyors;  and  that 


and    expended    i 


r  the 
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tendered  by  him  in  conterapli, 
tion  of  having  the  contract  and  the  oppor- 
tunity to  perform  it.  The  right  qI  recov- 
ery lunged  upon  whether  aiitliority  to  con- 
duct the  neaotiationa  with  him  was  pre- 
dicable  as  regards  the  officials  with  whom 
he  has  rarried  on  negoliationa  with  regard 
to  the  prospeelive  work;  viz.,  the  defend- 
ants chief  engineer  and  general  counsel. 
Ilie  evidence  (too  voluminoua  to  state 
here)  was  held  to  warrant  an  affirmative 
answer  to  this  question,  and  the  finding 
of  the  referee  in  favor  of  the  plaintiff  waa 
accordingly   upheld. 

-See  also  Sharps  v.  San  Paulo  R.  Co. 
{18,3)  L.  R.  8  Ch.  (Eng.)  507,  29  L.  T. 
■.^,?'  ™^"'e»'»-'l  in  5  ^S,  note  4.  intra. 
»ThiB  general  rnle  was  laid  down,  ar- 
guendo, in  Hampton  v.  Glamorgan  Countv 
Coundi  [1917]  A.  C.  (Eng.)  13.  86  L.  j. 
K.  B.  X.  S.  106,  15  L.  G.  R.  1,  115  L.  T. 
X.  a  728,  [1B16]  W.  N.  374,  33  Times  L  R 
o8.  81  J.  P.  41,  and  explicitlv  affirmed  in 
Campbell  v.  D«y  (1878)   00  III  363. 

In  Raas  v.  Sebastian  (1806)  160  III,  602 
«  N.  E.  708,  affirming  11895}  57  111.  App. 
417,  It  was  held  that  an  allegation  that  the 
petitioner  had  entered  into  a  v 
tract  with  the  defendant  for  the  i 
of  the  building  in  (jueBtion  we 
ported  by  the  proof,  because  t 
showed  that  the  contract  introduced  had 
been  signed  by  the  defendant's  architect 
after  the  suit  was  brjught,  and  hia  author- 
ity  for  doing  so  was  not  eafablishod, 
,J"  Levei-one  v.  Arancio  (1901)  179  Haas. 
439,  61  X.  E.  45.  it  waa  held  that  the  pro- 
vision of  the  contract  that  the  contractor, 
under  the  direction  and  to  the  aatisfaction 
of  the  architect,  acting,  for  the  purposes  of 
this  contract,  as  agent  of  the  said  owner, 
stMli  provide  alt  the  materials  and  perform 
all  the  work  mentioned  in  the  specifications 
and  shown  in  the  drawings,  "did  not  go  fur- 
ther than  to  make  the  architect  the  agent 
of  the  owner  in  the  matter  of  deciding 
whether  the  work  done  fulfilled  the  require- 
ments of  the  specilications  and  drawings." 
There  being  no  other  provision  from  which 
an  enlargement  of  his  authority  beyond 
that  which  was  thus  shown  could  be  in- 
ferred, it  was  held  that  the  trial  judge  had  | 
roneoualy  instructed  the  jury,  as  a  matter 


architect  to  waive,  rn  behalf  of  hie  princi- 
pal, the  terms  on  which  the  owner  bad 
stipulated  in  writing  that  the  payments  for 
the  work  were  to  be  made  when  the  work 
described  had  been  done  to  the  architect's 
satisfaction. 

In  Dunovent  v.  Taylor  (1897)  —  Tex. 
Gv.  App.  — ,  40  S.  W.  326,  the  grounds 
upon  which  it  was  held  that  the  ardiitect's 
principal  was  not  liable  for  the  price  of 
sand  supplied  by  Taylor,  a  subcontractor 
engaged  to  do  certain  painting,  were  thua 
stated:  "Appellant  had  no  knowledge  of 
the  contract  with  appellee.  Dickey  had  no 
authority  to  contract  with  anyone  but 
Macon  [contractor  in  chief].  Appellee  was 
not  employed  by  Macon  to  do  the  work. 
Before  Dickey  made  the  contract  with  Tay- 
lor, appellant  had  already,  at  the  instance 
of  Dickey,  made  the  contract  with  Macon 
to  deliver  the  sand.  We  are  of  the  opinion 
that  Dickey  had  no  authority  whatever  to 
make  the  contract  with  appellee,  and  that 
appellant,  having  paid  Macon  for  the  sand, 
is  not  liable  to  appellee.  If  appellant  had, 
with  knowledge  of  the  facts,  permitted  ap- 
pellee to  do  the  work,  and  had  then  paid 
another  for  it,  he  might  be  held  liable;  but 
he  has  paid  the  man  with  whom  he  con- 
tracted, not  knowing  that  appellee  had  any 
connection  with  the  same,  and  he  cannot  1^ 
made  to  pay  the  money  a  second  time. 
Appellee  did  not  claim  to  be  a  subcontractor 
under  Macon,  or  endeavor  to  flx  a  lien  on 
the  property." 

In  Bouton  t.  McDonough  County  (1877) 
84  III.  384,  it  was  held  that  the  action  of 
architects  appointed  to  superintend  the  con- 
struction of  a  courthouse,  in  making  an 
arrangement  under  which  the  subcontractor 
continue  the  work  after  the  con- 
tractor in  chief  had  become  bankrupt  and 
abandoned  it,  and  to  receive  his  compensa- 
directly  from  the  county,  waa  not  bind- 
ing upon  the  county,  because  the  architects 
"had  no  anthority  to  vary  the  terms  of  the 
agreement  in  any  respect."  For  similar 
decisions  with  reference  to  similar  facts,  see 
Watts  V.  Metcalf  (1902)  23  Ky.  L.  Rep. 
9,  66  S.  W.  824;  Schanen-Blair  Co.  Mer- 
4  G.  Works  v.  Sisters  of  Charity  (1914) 
77  Wash.  256,  137  Pac.  468. 
«Campbell  v.  Day  (1878)  90  111.  363. 
Starkweather    v.    Goodman     (1880)     48 


of  law,  that  it  would  be  competent  for  the  1  Conn.  101,  40  Am.  Rep.  102. 


L.R.A.1918P. 


ASTS'O.— LIABILITY  FOR  SERVICES  OF  ONE  EMPLOTED  BY  AGENT. 


73 


the  defendants  themselves  had  an  inti- 
mation that  such  was  the  practice.' 

In  Scotland  the  authority  o£  an  archi- 
tect employed  on  the  ordinary  footing 
to  engage  a  surveyor  to  measure  the 
work  was  in  one  ease  afiirmad  without 
any  qualification.  Lord  QifCord  laid 
down  the  broad  doctrine  that  "the 
architect  is  the  general  agent  of  his  em- 
ployer for  all  pui-poses  necessary  for 
carrying  out  the  work.  "^  But  more  re- 
cently it  has  been  declared  that  an 
architect  is  not  invested  with  an  implied 
power  to  make  a  contract  for  services 
of  this  description  until  the  plans  have 
been  approved,  and  he  has  been  author- 
ized to  go  on  with  the  building  opera- 

c.    Person  aupeiHiUending  work  for 
contractor. 

In  one  case  it  was  held  that  a  person 
sent  by  a  nonresident  contractor  to  su- 
perintend the  eonsti-uetion  of  a  railroad 
tunnel  in  a  city  had  inipHcd  authority 
to  employ  a  broker  to  find  a  purchaser 
for  the  earth  to  be  excavated  in  the 
conrsc  of  the  work.' 

In  another  case  it  was  held  that  a 
person  acting  as  the  representative  of 


contractors  for  the  construction  of  a  sec- 
tion of  a  railroad  track,  and  sDperin- 
tending  the  work  for  them,  was  invested 
with  apparent  authority  to  bind  them 
by  a  promise  to  pay  the  board  bills  of 
the  laborers  employed  by  the  subcon- 
tractors. The  consideration  relied  upon 
was,  that  he  was  empowei-ed  to  compel 
the  sab  con  tractors  to  keep  sufficient  men 
on  the  work  to  fulfil  their  contracts  with 
the  defendants,  and  that,  for  the  pur- 
poses of  the  case,  it  must  be  assumed 
that,  in  order  to  do  this  effectually,  it 
was  necessan'  to  obligate  them  to  pay 
these  board  bills. i* 

g  4S.   Same  deacrlptton  of  agent.     Av' 
thoritg  \vith  respect  to  extra  tcork  and 
aUeratione. 
a.  Civil  engineer  (n  service  of  ntlltcajf 
company. 
The  accepted  doctrine  is  that  a  civil 
engineer  appointed  to  superintend  con- 
struction work  on  a  railroad  by  an  inde- 
pendent contractor  is  not,  by  virtue  of 
his  office  alone,  invested  with  authority 
to  make  a  subsidiary  agreement  which 
provides  for  the  performance  of  work 
not  covered  by  the  main  contract,^  or 


•  Moon  V.  Witnev  Union  (1837)  3  Bing. 
X.  C.  814,  132  Eng.  Reprint,  824,  5  Scott,  J, 
3  Hodges,  206.  fl  L.  J.  C.  P.  N.  S.  3Q5.  There 
the  defendant's  attorney  had  given  out  that 
the  Buccessfnl  competitor  should  defray  the 
expenses  of  making  out  the  quantities.  The 
plaintifTs  case  was  that,  if  there  should  be 
a  successful  competitor  for  the  building,  be 
WIS  to  pay  for  ms.king  out  the  quantities; 
bat  if  there  should  be  no  such  competitor, 
the  defendants.  The  defendants  contended 
that  if  there  should  be  no  successful  com- 
petitor, no  one  was  to  pay  the  ptaintifT,  and 
that  his  employment  was  a  speculation 
'obich  he  chose  to  enter  into  on  those  terms. 

TBlack  T.  Cornelius  (1879)  S  Sc.  Seas. 
Cm.  4th  Series,  581,  18  Scot.  L.  R.  475. 

•  Knox  T.  Garden  Suburb  Co.  [1012-13] 
Sc  SeBB.  Gas.  872. 

•  Thompson  v.  Mills  (1907J  45  Tex.  Ov. 
App.  642,  101  S.  W.  560.  In  that  case 
Skene,  the  superintendent  appointed  to  rep- 
resent at  Houston  the  defendant  Thompson, 
who  lived  in  St.  Louis,  agreed  to  pay  Mills 
whatever  amouut  he  could  obtain  for  the 
i^rtb  in  excess  of  a  sum  specifled.  After 
Uills  had  sold  the  earth  to  one  Scttegast, 
who  wanted  it  to  All  in  some  city  blocks, 
:Skene  was  notified  of  the  contract,  and 
eipreesed  his  appToval  of  the  proposed  ar- 
rangement for  the  disposition  of  the  earth. 
A  few  days  afterwards  Skene,  acting  as 
Thompson's  sgent,  si^ed  with  Fitzgerald  & 
Ray,  subcontractors  tor  the  excavation  of 
the  tunnel,  an  agreement  which  provided 
that,  as  part  oE  ^e  consideration,  the  sub- 
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contractors  were  to  have  the  privilege  of 
selling  the  earth  for  their  own  benefit. 
They  immediately  closed  the  contract  with 
Settegaat.  Mills  thereupon  complained  by 
letter  to  Thompson,  but  the  latter  dis- 
claimed the  authority  of  Skene  to  make 
such  a  contract,  and  instructed  Skene  to 
send  the  contract  with  Fitzgerald  &  Ray  to 
St.  Louis  for  his  signature.  The  court  said: 
"To  our  minds  the  facts  plainly  show  that 
under  Skene's  general  authority  to  employ 
hands  to  have  the  work  performed  he  had 
the  authority  either  to  dispose  of  the  earth 
or  employ  another  to  dispose  nf  it  for  him. 
The  earth  in  question  was  unlike  a  piece  of 
ordinary  properly  owned  and  held  by  de- 
fendant, and  which  he  liad  employed  a 
broker  to  aell.  tt  is  apparent  that  the  earth, 
as  a  source  of  profit,  was  of  little  or  no 
moment,  and,  except  for  the  trouble  of  its 
disposition,  was  a  mere  incident  to  the  main 
task  of  building  the  tunnel.  If  it  be  true 
that  Thompson  had  authorized  Skene  to  go 
to  Houston  and  have  the  tunnel  built,  and 
this  is  clearly  made  to  appear,  then  it 
seems  to  us  Skene's  employment  of  Mills 
was  as  clearly  within  that  broad  power  as 
the  contract  with  Fitzgerald  &  Ray-" 

"Cannon  v.  Henry  (1800)  78  Wis.  16T, 
23  Ara.  St.  Rep.  398,  47  N.  W.  186. 

lOne  of  the  grounds  assigned  for  the 
deoiwon  in  HomKrsham  v,  Wolverhampton 
Waterworks  Co.  (18511  6  Exch.  137,  154 
Enj.  R^rint,  486,  8  Eng.  Ry.  &.  C  Ca*  700 
(see  i  21,  note  3,  supra),  was  that  a  water- 
works company  was  not  bound  by  the  order 
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fljwrates  30  as  t«  modif}'  that  eontnuit 
in  some  other  respect.'  Aeoordiagly, 
vhere  the  enforceability  of  a  claim  de- 
pends upon  the  question  whether  such 
an  agreement  is  binding  upon  the  rail- 
road company,  the  plaintiff  cannot  suc- 
ceed    unless     he     produces     affirmative 


evidence  that  it  was  within  the  scope  of 
the  engineer's  powers.*  This  doctrine  is 
applicable  as  r^ards  the  chief  ei^neer 
of  a  railroad  company.* 

On  the  other  hand,  a  resident  engineer 
has  authority  to  arrange  the  manner  in 
which  the  details  of  extra  work  which 


of  its  engini 
extra  work 
was  founded.  This  ease  was  one  of  those 
relied  upon  in  the  Woodruff  Case  (see  !  49, 
note  2,  infral ;  but  it  is  manifestly  an  im- 
perfect precedent,  because  it  did  not  involve 
the  effect  of  a  specific  restrictive  stipulation 
of  the  kind  that  was  there  discussed. 

*In  Burke  v.  Kansas  City  (ISSB)  34  Ho. 
App.  570,  where  it  was  held  that  a  city 
engineer  could  not  change  the  provisions  of 
a  sewer  contract  regarding  the  depth  at 
which  the  pipe  should  be  placed,  a  stipula- 
tion, "according  to  such  directions  as  the 
city  engineer  may  from  time  to  time  give 
in  superintending  the  construction  of  the 
works,"  was  construed  as  being  applicable 
to  "such  directions  that  he  may  give  look- 
ing to  a  completion  of  the  work  according 
to  the  plans  and  specifications,  and  not  to 
mean  that  the  engineer  may  give  directions 
for  an  improvement  in  manner  different 
from  that  provided  in  the  plans  and  speci- 
fications." It  was  made  "the  duty  of  the 
engineer,  under  the  contract,  to  see  that  the 
contract  is  complied  with,  not  violated." 

See  also  Dillon  v.  Syracuse  (1890)  6  Silv. 
Sup.  Ct.  575,  9  K.  Y,  Supp.  98,  where  a 
claim  for  materials  furnished  was  rejected 
on  the  ground  that  a  city  engineer  was  not 
empowered  to  vary  the  contract  for  the 
repair  of  a  bridge. 

■  In  lA  Fayette  R.  Co.  v.  Tucker  (1898} 
124  Ala,  614,  27  So.  447,  the  plaintiffs'  evi- 
dence tended  to  show  that,  in  addition  to 
the  work  which  they  undertook  for  the 
original  contractors,  they  raised  certain  por- 
tions of  the  roadbed  of  the  defendant's  line 
and  lowered  others,  at  the  instance  of  its 
engineer,  Cowan,  and  under  his  promise  that 
it  would  pay  them  for  it.  Discussing  the 
evidence,  the  court  said:  "Both  Cowan  and 
the  defendant'spresident  testify  that  Cowan 
had  no  authority  to  make  contracts  for  de- 
fendant. It  is  not  disputed,  however,  that 
Cowan  was  the  defendant's  civil  engineer, 
having  active  and  personal  superintendence 
of  the  road's  construction.  He  testified  that 
*he  had  the  authority  to  change  the  grade  of 
the  railroad  and  have  the  work  done  accord- 
ing to  the  changea'  Such  changes,  if  made, 
must  have  involved  work  extra  of  the  origi- 
nal specifications.  He  assumed  to  represent 
the  defendant  when,  according  to  his  own 
testimnny,  he  told  one  of  the  plaintiffs,  re- 
ferring to  the  grading  In  question,  'to  go  on 
and  do  the  wonc,  and  whether  it  was  to  the 
grade  or  not,  that  the  company  would  pay 
for  it.'  Whether  by  this  he  meant  that  the 
company  would  pay  plaintiffs  or  the  origi- 
nal contrs^ctors  may  not  be  clear,  but,  being 
addressed  to  the  plaintiffs,  it  might  reason- 
ably  be  Inferred  that  the  promise  inured  t<: 
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them.  This  evidence  forms  a  sufficient 
predicate  tor  the  testimony  introduced  by- 
plaintiffs  of  Cowan's  acts  and  statements. 
That  it  had  not  been  elicited  previously  is 
immaterial.  Testimony  which  is  incompe- 
tent only  for  lack  of  connecting  facts  may 
be  rendered  competent  by  proof  of  those 
facts,  made  subsequently,  during  the  trial. 
.  .  .  The  statement  of  Cowan,  testified  to 
by  W.  B.  Tucker,  was  properly  admitted  in 
evidence.  It  appears  to  have  been  made  in 
the  presence  of  one  of  the  plaintiffs  while 
the  work  claimed  for  was  in  progress,  and 
was  therefore  part  of  the  res  gestte,  and  not 
merely  a  narration." 

4  In  Sbarpe  v.  San  Paulo  R.  Co.  (1673) 
L.  R.  S  Ch.  (Eng.)  507,  Ix>rd  Romilly,  M.  R., 
whose  decision  was  aflirmed  by  the  court  of 
appeal,  dismissed  a  bill  praying  for  ac- 
counts and  inquiries  as  to  the  indebtedness 
of  the  defendant  company  in  respect  of  cer- 
tain extra  work  performed  by  a  contractor 
who  bad  undertaken,  by  a  contract  under 
seal,  to  build  a  railway  for  a  specified  sum, 
and  declared  it  to  be  quite  clear  that  the 
engineer  bad  no  power  to  vary  the  contract; 
he  had  power  to  give  directions  to  do  cer- 
tain things  upon  the  line  within  the  limits 
of  the  contract,  and  if  the  contractors 
thought  that  these  things  were  not  within 
the  contract,  they  were  not  bound  to  do 
them.  The  bill  alleged  that  the  contractors 
had  executed  certain  other  worka  on  the 
faith  of  the  promises  and  agreements  of 
Mr.  Brunlees  (chief  engineer)  that  the  con- 
tractors should  be  paid  for  those  works  by 
the  company.  Lord  Romilly  remarked  that 
these  were  merely  the  inferences  and  opin- 
ions of  the  contractors,  on  which  the  court 
could  not  act,  and  that  the  company  cer- 
tainly never  led  the  contractors  to  take 
any  such  view.  He  further  said :  "As 
to  the  extra  works,  the  mere  allegation 
that  the  contractors  did  these  things  upon 
certain  vague  statements  of  the  engineer 
Brunlees,  and  the  allegation  of  their  own 
feelings  and  opinions,  and  the  reasons  why 
they  did  these  things,  would  not  ground  an 
equity  by  which  they  would  be  entitled  to 
come  for  relief  to  this  court.  .  ,  .  Unless 
the  plaintiffs  could  show  that  the  company 
had,  by  some  means  or  other,  in  writing — 
not  necessarily  under  seal — clearly  and  de- 
cisively bound  themselves,  the  plaintiffs 
could  not  vary  the  contract  and  make  a 
new  and  substituted  contract  by  reason  of 
any  conversations  said  to  have  been  held 
with  the  engineer,  which  it  was  obvious. 
upon  the  bill  itself,  he  had  repudiated  and 
would  not  assent  to."  The  extent  of  the 
engineer's  authority  was  not  discussed  by 
the  higher  court. 
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has  been  ordered  bj  his  principal  shall 
be  carried  out,  and  to  make  the  necea- 
saty  contracts  for  its  performance.' 


It  is  well  settled  that,  except  in  so  far 
IS  special  circumstances  may  operate  so 
as  to  enlarge  hia  ordinary  authority,'  an 


architect  or  other  a^ent  exercising  simi- 
lar functions  "has  no  power  to  change, 
alter  or  modify  that  contract,"'  or  to 
enter  into  a  subsidiary  agreement  for 
the  performance  of  work  in  excess  of 
that  covered  by  tlie  contract' 

It  has  beea  held,  however,  that  this 
doctrine  does  not  apply  where  the  evi- 
dence shows  that ' '  the  architect  was  also 


■Id  Henderson  Bridge  Co.  v.  McGratb 
(1889)  134  U.  Sl  280,  33  L.  ed.  934,  10  Sup. 
Ct.  Rep.  730,  the  original  plan,  wbkh  pro- 
rided  for  several  strebchea  of  trestling  where 
(he  railroad  leading  to  the  hridge  to  be 
constructed  under  the  main  contract  crouied 
river  bottwne,  was  changed  by  the  company, 
■o  as  to  omit  the  treitlea  and  substitute  a 
continuous  embankment  with  culverts.  This 
alteratkni  necesaitated  a  different  system  of 
surface  drainage,  and  it  was  detennined 
that  the  borrow  pits  should  form  a  drainage 
ditch  on  one  side  of  the  embankment  for 
abont  two  thirds  of  its  length.  One  Hurl- 
bert,  who  had  supervision  of  the  work  in 
the  field,  was  directed  to  have  the  modifica- 
tions carried  ont.  The  plaintiffs'  claim  was 
founded  in  part  on  the  theory  that  the 
ditch  required  under  the  new  plans  was 
extra  work,  not  included  in  their  contraet, 
and  that  Hnrlbert  promised  that  they 
would  be  paid  for  it  at  the  same  price  that 
they  had  bid  for  excavation,  and  that  it 
would  be  estimated  from  the  top  of  the 
ground  downwards.  The  contention  that 
this  promise  bound  the  defendant  was  sus- 
tain^ With  regard  to  another  contested 
item,  which  had  reference  to  the  value  of 
certain  extra  pile  work,  the  court  said  that, 
aa  the  action  was  on  a  quantum  meruit,  the 
question  whether  Hurlbert  had  authority  to 
roake  u  contract  as  to  the  payment  of  the 
piles  was  immaterial. 

'  Such  a  situation  may  conceivably  arise 
with  reference  to  the  provision  commonly 
inserted,  that  if  any  dispute  shall  arise  re- 
specting the  true  construction  of  or  mean- 
ing of  the  drawings  or  specifications,  the 
same  shall  be  decided  by  the  architect,  and 
bis  de«NOn  shall  be  final  and  conclusive. 
See  Fitj^iald  v.  Moran  (1894)  141  H.  Y. 
419,  36  N.  E.  608.  There,  however,  the 
actual  ground  upon  which  it  was  held  that 
a  plasterer  could  not  enforce  a  mechanics' 
lien  was  that  be  had  departed  from  the 
specjfications  as  to  the  composition  of  the 
plaster,  and  that  a  letter  in  which  the  archi- 
tect had  complained  of  his  noncompliance 
with  the  contract,  and  directed  him  to  fol- 
low the  instructions  of  the  superintendent 
of  the  manufacturer  of  the  cement  used  in 
the  mixture,  could  not  be  construed  as 
an  authority  to  follow  those  instructions  in 
respect  of  a  matter  fixed  by  the  spedfica- 

7  Mallard,  S.  &  Co.  v.  Moody  (18B8)  106 
Ga.  400,  31  S.  E.  45  (said,  with  reference  to 
a  certificate,  that  ths  contract  had  been 
fully  complied  with);  Adlard  v.  Muldoon 
(1887)   45  111.  193  (instruction  disapproved 
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which  proceeded  on  the  assumption  that  an 
architect  was  entitled  to  agree  that  certain 
departures  from  the  specifications  should  be 
set  off  against  cjttra  work) ;  Mcintosh  v. 
Hastings  (1892)  156  Mass.  344,  31  N.  E. 
288  (where  the  actual  point  decided  was, 
that  the  principal  was  not  bound  to  pay 
the  extra  cost  of  furnishing  mortar  in  a 
way  not  contemplated  by  the  contract). 

In  Boyd  v.  Newark  (1869)  19  N.  J.  Eq. 
378,  where  the  actual  point  determined  was 
that  the  street  inspector  and  committee  of 
the  defendant  city  "had  no  power  to  dis- 
pense with  tlie  contract,  or  anything  that 
it  required  in  terms,"  the  following  remarks 
were  made  by  Zabriskic,  Ch.,  arguendo: 
"An  architect  to  whom,  by  the  contract, 
everything  was  to  be  referred,  could  not 
hold  that  a  brick  house  was  a  eompliauce 
with  a  contract  to  build  one  of  marble;  or 
that  steps  of  blue  flag  were  bmwn  stone 
steps;  or  that  a  wall  12  inches  thick  com- 
plied with  a  contract  to  make  one  of  10 
inches.  He  could  determine  whether  tiie 
marble  front,  the  brown  stone  steps,  or  the 
IS-inch  wail  were  put  up  in  a  workmanlike 
manner,  but  could  dispense  with  no  sub- 
stantial matter  expressly  required  by  the 
contract.  Such  approval  would  not  entitle 
the  contractor  to  recover  at  law." 

See  also  Cooper  v.  Langdon  (1841)  9  Mees. 
&  W.  60,  162  Eng.  Reprint,  27,  1  Dowl,  N.  8. 
39E,  11  L.  J.  Exch.  N.  S.  222,  where,  in  an 
action  of  assumpsit  on  an  agreement  to 
build  a  house  according  to  certain  drawings 
and  to  the  satisfaction  of  the  plaintiff,  a 
plea  averring  in  substance  that  the  defend- 
ant had  deviated  from  the  drawing  by  the 
direction  of  plaintiff's  architect  was  held 
authority  on  the  part  of  the  archi- 


» Starkweather  v.  Goodman  (1880)  48 
Conn,  lOi,  40  Am.  Rep.  1S2  (changes  in 
plans  increased  cost  of  house)  j  Campbell  v. 
Day  (1878)  90  IlL  S6S  (subcontractor  re- 
placed defective  piers);  Watts  v.  Metcalf 
(1002)  23  Zy.  L.  Rep.  2189,  66  S.  W.  824 
(architect  not  authorised  to  bind  owner  by 
agreement  to  pay  subcontractor  if  he  went 
on  and  finished  certain  work,  after  the  con- 
tractor had  thrown  it  up) ;  Benton  County 
V.  Patrick  (1878)  64  Miss.  240  (commis- 
sioner appointed  in  behalf  of  a  county  to 
supervise  the  building  of  a  courthouse  could 
not  bind  the  county  by  contract  for  extra 
work);  Day  v.  Kckens  (3ounty  (13BB)  53 
S.  C.  46,  30  S.  E.  681;  Sehauen-Blair  Co. 
Marble  t  G.  Works  v.  Sisters  of  Charity 
(1914)   77  Wash.  266,  137  Pac.  46B  (sab- 
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the  agent  of  the  owner,  and  represented 
him  in  the  erection  of  the  building,"* 

In  a  case  where,  besides  the  contract 
between  the  employer  and  the  builder, 
there  is  a  contract,  of  which  the  latter 
IS  not  informed,  between  the  employer 
and  the  architect,  to  the  effect  that  the 
outlay  shall  not  exceed  a  given  snm,  and 
the  builder  is  by  the  contract  subject  to 
the  orders  of  the  arcliitect  as  to  what 
works  he  shall  execute,  the  questions 
whether  certain  extra  works  executed 
by  him  are  worth  the  allied  amount, 
and  whether  certain  works  are  or  are 
not  included  in  the  contract,  are  quea- 
tions    between    the    architect    and    the 


builder,  and  not  between  the  employer 
and  the  builder,  as  in  the  ordinary  case, 
where  no  such  contract  exists.  Under 
such  citcumstancea,  therefore,  the  bnilder 
cannot  "be  bound  by  an  undertaking 
that  he  would  abide  by  the  deeiaion  of 
the  architect  on  alt  such  questions,  inas- 
much as  that  undertaking  had  been  en- 
tered into  by  the  builder  at  a  time  when 
he  was  ignorant  of  the  contract  between 
the  architect  and  the  employer,  and 
when  he  supposed  that  the  decision  of 
the  architect  would  be  impartial,  un- 
biased, and  not  one  in  whicii  he  had 
himself  a  strong  pecuniary  interest."" 


wntractor  who,  under  the  inBtnirtions  of 
the  architect,  went  on  with  his  work  after 
the  default  of  the  contractor,  was  held  not 
to  be  entitled  to  enforce  a  mechanics'  lien) ; 
Smith  V.  Board  of  Education  (1915)  76 
W.  Va,  239,  85  S.  E.  513  (architect  not  au- 
thorized to  change  plana  aa  regards  mateiial 
of   wainscoting) . 

In  Merrill  v.  Worthington  (1808)  155  Ala. 
281,  48  So.  477,  the  question  whether  recov- 
ery could  be  had  for  extra  grading  on  a 
street  was  held  to  be  for  the  jury,  where 
the  evidence  tended  to  show  that  the  em- 
ployee in  pursuance  of  whose  directions  it 
was  performed  had  been  stated  by  the  de- 
fendant, when  speaking  to  the  claimant,  to 
be  his  "superintendent,"  whom  he  had  plaoed 
in  charge  of  the  work,  and  whose  orders 
would  be  "the  same  as  if  they  came  from 
himself."  It  was  also  laid  down  that,  after 
the  introduction  of  such  evidence,  testimony 
as  to  what  the  superintendent  had  said  t( 
the  claimant  was  competent. 

Reference  may  also  be  made  to  Rex  v 
Peto  (182IJ)  1  Younge  &  J.  37.  148  Enj.  Re- 
print, 577,  where,  in  an  action  brought  by 
the  Crown  upon  the  bond  given  by  a  con- 
tractor for  the  performance  of  a  building 
contract,  which  reserved  to  the  obligee  the 
power  of  directing  by  its  surveyor  "addi- 
tions or  omissions,"  it  was  held  that  the 
obligor  must,  on  a  plea  of  performan 
quoad  those  parts  in  which  no  orders  wi_  _ 
given  by  the  surveyor  to  vary  and  deviate 
from  the  original  plan,  show  an  authority 


1  the  a 


T  addition.  Alexander,  C,  B.,  said : 
"la  it  possible  that  this  clause  waa  intended 
to  give  to  tlie  surveyor,  a  person  who  ought 
to  be  in  general  but  an  overlooker  of  the 
owner,  to  see  that  the  work  is  accurately 
performed,  a  power  to  vary  the  whole 
scheme  of  the  building?  or  if  it  were  so 
intended,  that  it  could  have  been  expressed 
in  such  tanguageT  In  sound  construction,  it 
should  he  limited  to  that  to  which  the  con- 
dition had  confined  it,  namely,  to  such  extra 
works  as  ma;  be  done,  or  something  which 
is  to  be  omitted;  but  it  cannot  refer  to  the 
substitution  of  one  thing  for  another,  more 
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especially  anything  so  important  as  the 
making  the  foundation  on  which  the  whole 
validity   and   security   of   the   building   de- 

8  Thomas  v.  Stewart  (1892)  132  H.  Y. 
580,  30  N.  E.  577.  There  the  agreed  case 
was  that  one  K.  was  employed  by  the  de- 
fendant  as  his  architect  and  servsjit,  to 
superintend  the  work  of  erecting  his  house, 
and  that  the  defendant  told  one  of  the  con- 
tractors that  everything  was  left  with  the 
architecL  The  fact  that  the  change  was 
made  "without  the  knowledge  or  consent  of 
the  owner,"  as  found  by  the  court,  was  held, 
when  the  context  was  considered,  to  import, 
"without  his  personal  knowledge  or  con- 
sent." This  decision  was  treated  tiy  the  ap- 
pellate diviuon  as  a  controlling  precedent  in 
a  case  where  the  changes  were  made  by  the 
direction,  or  with  the  consent,  of  an  archi- 
tect who,  as  the  defendant  admitted,  was 
employed  by  him  "to  supervise  the  construc- 
tion of  the  building  in  all  of  its  details." 
Schnaier  v.  Nathan  (19D0)  49  App.  Div.  298, 
83  N.  Y.  Supp.  38. 

In  Loeb  Foundry  Co.  v.  Stout  (1895)  61 
IlL  App.  166,  the  right  of  the  plaintiff  to 
recover  for  work  and  labor  in  replacing  a 


the  work  of  erecting  the  building." 

See  also  Gibson  County  v.  Motherwell 
Iron  &  Steel  Co.  (1869)  123  Ind.  366,  24 
N.  E.  115,  where,  however,  the  actual  ratio 
decidendi,  though  not  specified  in  the  opin- 
ion as  distinctly  as  it  might  have  been,  waa 
apparently  the  fact  of  the  final  acceptance 
of  the  building  in  question  by  the  princi- 
pals, ratber  than  the  extent  of  the  archi- 
tect's authority  as  their  representative. 

Compare  also  Powell  t.  lUng  Lumber  Co. 
(11)16)  168  H.  C.  632,  84  S.  E.  1032,  where 
it  was  held  that  an  agent  appointed  by  a 
nonresident  contractor  to  oversee  the  work 
of  erecting  a  building  was  not  a  mere  fore- 
man, but  the  local  "superintendent"  of  his 
principal,  and,  aa  such,  authorised  to  bind 
the  contractor  to  pay  for  materials  fur- 
nished lo  a  subcontractor. 

Lord    Romillf    in    Rimberley    t.    Dick 
9]  L.  R.  13  £q.  (Eng.)  20. 
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,.„  pointed  out  in  one  of  them,  the  in- 
ability of  such  an  employee  to  recover 
for  extra  work  ordered  by  a  subordinate 
engineer  may  also  be  predicated  on  the 
general  ground  that  there  is  "nothing 
in  the  general  duties  of  an  engineer  that 
■wonid  authorize  him  to  employ  others  to 
do  the  work  on  the  road,  which  by  ex- 
press contract  belonged  to  the  contractor 
to  do.  If  he  could  do  this,  he  might  have 
rescinded  the  entire  contract  with  .  .  . 
[the  principal  contractor],  and  let  the 
work  to  others.'" 


fi  49.  Saxe  dewcrlpUon  of  agent.  Au- 
thorag  conaidered  vrith  reteiVHce  to 
expr«am  attptdattona  ae  Ut  extra  viorit. 

a.  Civil  engineer  In  service  of  raiHtiaif 
company. 
The  following  statement  of  doctrine 
with  regard  to  contracts  for  railroad 
work  is  found  in  a  standard  treatise. 
"Where  the  contract  contains  express 
provisions  that  no  allowance  shall  be 
made  against  the  company  for  extra 
work,  unless  directed  in  writing,  under 
the  hand  of  the  ei^neer,  or  some  other 
person  designated,  or  unless  some  other 
requisite  formality  be  complied  with,  the 
party  who  performs  extra  work,  upon 
the  assurance  of  any  agent  of  the  com- 
pany that  it  will  be  allowed  by  the 
company,  without  the  requisite  formal- 
ity, must  loot  to  the  agent  for  com- 
pensation, and  cannot  recover  of  the 
company,  either  at  law  or  in  equity.' 
This  statement  of  the  law  has  been  ap- 
proved in  a  leading  New  York  ease. 

In  all  the  eases  in  which  the  doetnne 
thus  enunciated  has  been  applied,  the 
claimant  was  a  subcontractor,  and,  as 


ft.  Architect  <w  other  agent  mtperviBina 
the  construction  of  a  building. 
The  general  statement  in  subseo.  (a), 
supra,  with  regard  to  the  effect  produced 
by  restrictive  provisions  in  cases  where 
the  principal  is  represented  by  a  oiril 
engineer,  is  also  expressive,  mutatis  mu- 
tandis, of  the  manner  in  which  such 
provisions  operate  in  cases  where  the 
claim  has  reference  to  extra  work  done 
npou  a  building  by  the  order  of  an 
architect  or  other  aeent  appointed  to 
supervise  its  erection.* 


1  Redf.  RailwavB,  6th  ed.  pp.  431,  433. 

■  Woodruff  V.  Rochester  &  P.  R.  Co.  (1388) 
108  W.  Y.  3fl,  U  N.  E.  832.  There  the  plaiu- 
tiffs,  who  were  subcontractors,  after  having 
■ubetantially  completed  a  certain  euttmg, 
ex<a.vated  a  large  amount  of  earth  which 
bad  caved  into  it  at  four  differeut  timea.  In 
an  action  brought  to  recover  the  expense  of 
this  work  the  plaintifTs  claimed  that  they 
did  it  under  contract  with  the  defendant 
and  for  its  benefit.  The  evidence  produced 
by  them  tended  to  show  that  they  iM  the 
work  upon  the  request  of  the  engineer  in 
charge  ot  the  work,  and  under  an  agreement 
made  with  them  by  which  such  work  was 
taken  outside  of  their  contract  with  the 
priocipal  coDtractors.  The  court  said;  "It 
is  not  pretended  that  they  were  clothed 
with  any  speoial  authority  so  to  do;  and  it 
cannot  be  inferred  or  presumed  that  while 
they  were  in  the  employment  of  Brown, 
Howard,  &,  Company  they  had  any  Buthor- 
ily  to  bind  the  defendant  by  any  contract 
which  they  should  make.  It  is  true  that  we 
do  not  know  the  precise  relations  which 
existed  between  Brown,  Howard,  4;  Com- 
pany and  the  defendant  except  that,  in  a 
general  way,  they  were  a  construction  com- 
pany engaged  under  some  contract  with  the 
defendant  in  the  constmction  of  its  road. 
It  cannot  be  supposed  that  a  construction 
company  was  organized,  not  as  contractors 
to  build  the  defendant's  road,  but  as  agentr 
to  take  charge  of  and  manage  its  construc- 
tion for  the  defendant,  with  power  to  bind 
it  by  their  contracts  and  cngBgements. 
Such  a  relation  between  the  conatruction 
company  and  the  defendant  would  be  quite 
extraordinary,  and,  we  think,  unusual.    . 
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But  we  will  go  still  further.  If  it  be  as- 
sumed that  Brown,  Howard  &  Company,  in 
some  general  and  undefined  way,  could  be 
treated  as  the  general  agents  of  the  defend- 
ant for  the  construction  of  the  road  so  that 
it  would  be  bound  by  their  contracts  with 
Thompson  &.  Company,  we  should  still  reach 
the  same  conclusion.  In  that  event  the  de- 
fendant would  be  responBible  to  Thompson 
4  Company  for  all  the  work  embraced 
within  their  contract  according  to  the  terms 
thereof,  and  in  no  other  way."  It  was 
pointed  out  that,  assuming  the  work  in 
question  to  have  been  "extra  work,"  it  was 
provided  in  the  plaintiffs'  contract  that  no 
claim  should  be  allowed  for  such  work 
"unless  the  same  should  be  done  in  pursu- 
ance of  a  written  order  from  the  engineer 
in  charge,  and  the  claim  made  at  the  first 
settlement  after  the  work  was  executed.'' 
The  court  then  proceeded  as  follows:  "If 
these  engineers  were  the  agents  of  the  de- 
fendant, tbey  were  its  agents  with  special 
powers  simply  to  do  the  engineering  work 
and  to  superintend  and  direct  as  to  the 
execution  of  the  contract.  But  they  had  no 
power  to  alter  or  vary  the  terms  of  the 
contract,  or  to  create  obligations  binding 
upon  the  defendant,  not  embraced  in  the 
contract."  The  court  cited  with  approval 
the  following  decisions,  in  which  the  right 
of  recovery  for  extra  work  ordered  by  enw- 
neers  was  denied:  Thayer  v.  Vermont  C.  R. 
Co.  (1852)  24  Vt.  440;  Vanderwerker  v. 
Vermont  C.  E.  Co.  (1856)  27  Vt  125;  Her- 
rick  V.  Belknap  (1884)  27  Vt  673. 

•Thayer  v.  Vermont  C.R.Co.  (Vt)  supra. 

*Baltimore  Cemetery  Co.  v.  Cobum  (1864) 
7  Hd.  202,  it  was  stipulated  in  a  written 
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.'  case  the  supreme  court  of 
Michigan  seems  to  have  committed  itself 
to  the  adoption  of  &  general  doctrine  to 
the  effect  that,  wlieie  an  architect  is  ex- 
pressly declared  in  tlie  contract  to  he 
the  "agent"  of  the  owner  for  the  pur- 


poses of  the  work,  he  has  implied  au- 
thority to  dispense  with  a  provision  ot 
the  type  now  under  discussion,  whenever 
the  performance  of  the  contract  wi]l  be 
serionsly  delayed  unless  the  extra  work 
is  carried  out.'    On  the  other  hand,  the 


contract  for  the  building  of  a  gnteway  to  a 
cemetery  "that  sbould  aiiy  alteration  be 
contemplated  from  the  prcBeiit  design  it 
may  be  done,  provided  the  parties  before- 
hand agree  upon  the  price  and  indorse  it 
upon  the  contract,  and  unless  Bueh  agree- 
ment be  also  entered,  it  is  to  be  tp.ken  to 
be  an  agreement  to  make  the  alteration 
without  any  change  in  the  price  of  the  orig- 
inal contract."  An  action  to  recover  for 
work  performed  in  constructing  two  win- 
dowH  not  specifled  in  the  original  plan  was 
held  not  to  be  maintainable  for  two  rea- 
sons: (1)  because  this  work  involved  an 
"alteration"  and  the  agreement  and  price 
therefor  had  not  been  indorsed  upon  the 
contract,  and  I'i]  because  the  architect  ap- 
pointed to  superintend  the  work  according 
to  the  plan,  with  such  alterations  as  the 
parties  might  agree  upon,  had  no  power  to 
bind  the  owners  by  promising  in  their  name 
to  pay  for  this  alteration. 

In  Stuartv.  Cambridge  (1878)  125  Mass. 
102,  where  the  written  contract  provided 
that  any  additions  to  or  deviations  from  the 
plans  and  specifications  should  be  directed 
in  writing  by  the  comniittee  or  architect, 
and  that  "no  alterations  or  additions  were 
to  be  paid  for  unless  so  directed  in  writing," 
the  plaintilTs  offered  to  show  that  they 
drove  the  piles  and  did  the  work  in  respect 
of  which  the  suit  was  brought,  under  the 
direction  of  the  defendant's  architect,  who 
was  the  agent  of  the  defendant,  and  that, 
when  they  contended  that  the  work  was  not 
included  in  their  contract,  he  told  thera  "to 
go  ahead  and  do  the  work  as  he  directed, 
and  they  would  be  paid  for  it."  Held,  that 
this  evidence  was  rightly  excluded.  The 
court  said:  "No  evidence  was  offered  of 
any  waiver  of  this  provision  by  the  defend- 
ant, or  of  any  authority  in  the  architect  to 
waive  it.  This  clause  was  intended  to  prO' 
tect  the  defendant  against  claims  for  extra 
work  under  alleged  oral  directions  or  con- 
tracts. If  the  t-vidence  offered  can  be  con- 
strued to  show  an  oral  promise  by  the 
architect,  founded  upon  a  suBicient  consid- 
eration, to  pay  for  the  work,  it  was  made 
without  authority,  and  in  not  binding  upon 
the  defendant."  For  a  recent  case  in  which 
this  decision  was  followed  with  reference  to 
a  clause  providing  that,  "if  extra  work  is 
required,  a  price  for  the  same  mu?t  be 
agreed  upon,  and  approved  in  writing  by  the 
architect,  before  such  work  is  done,  see 
Burns  t.  Thorndike  (1917)  228  Mass,  552, 
117  N.  E.  7aO.  There  it  was  also  held  that 
a  subsequent  oral  approval  by  the  architect 
waa  not  sufficient  to  bind  the  owner. 

In  Ahem  v.  Boyce  (1885)  19  Mo,  App. 
552,  where  the  action  was  brought  to  re- 
cover  the    value    of   labor   performed   and 
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material  fnmished  in  repairing  a  bridge,  the 
grounds  upon  which  the  admission  of  evi- 
dence as  to  the  performance  of  extra  work 
by  the  plaintiff,  and  its  value,  was  held  er- 
roneous, were  thus  stated;  "Before  a  party 
can  recover  for  work  done,  he  must  show 
that  it  has  been  done  upon  request  of  tho 
party  sought  to  be  charged.  Here,  the  re- 
quest, by  the  terms  of  the  agreement,  had 
to  be  evidenced  in  a  certain  manner;  namely, 
by  writing,  signed  by  the  contractor  and  tha 
superintendent.  It  is  true  that  such  con- 
tract proviBions  may  be  waived,  hut  there  is 
not  a  particle  of  evidence  in  this  case,  either 
that  the  plaintiff  waived  it,  or  that  tho 
superintendent  bad  any  power  to  waive  it." 
In  Leafgreen  v.  Yablonsky  (1913)  178  lU. 
App.  IB,  it  was  held  that  a  lien  for  excava- 
tion work  not  included  in  a  written  contract 


paid  for,  without  a  written  agreement  made 
and  approved  by  the  owner." 

See  also  Gray  v.  La  Socift^  Francaise  de 
Bienfaisance  Mutuelle  (1901)  131  Cah  566, 
83  Pac.  848  (contractor  not  entitled  to  re- 
cover cost  of  raising  foundation  of  build- 
ing);  L'Hommcdieu  v.  Winthrop  (1901)  69 
App.  Div.  192,  69  H.  Y.  Supp.  381  (recovery- 
denied  on  the  ground  that  the  architect  had 
no  power  except  by  "provision  in  writing" 
to  vary  the  specification  of  the  contract  as 
to  the  constituents  of  the  stucco  to  be 
used). 

In  Coker  v.  Young  (1900)  2  Fost.  &  F.  98 
(Nisi  Prius  case).  Hill,  J.,  agreed  with  the 
view  of  counsel  that,  so  far  at  regards 
alterations  which  a  surveyor  is  empowered 
to  order,  an  oral  allowance  sutBccs,  if  a 
certificate  is  not  expressly  required  by  the 
contract. 

«ln  Teakle  v.  Moore  (1002)  131  Mich. 
427,  91  N.  VV.  636,  one  of  the  conditions 
attached  to  the  general  speciflcations  fur- 
nished to  the  coiitractor  before  they  made 
their  bids  read  as  follows:  "The  owner  and 
architects  shall  have  full  power  to  make 
any  alterations  during  the  progress  of  the 
work  which  they  may  deem  necessary  or 
advisable,  and  such  alterations  shall  not 
affect  or  make  void  the  contract.  No  claim 
for  extra  work  shall  be  considered  unless 
the  price  for  the  same  shall  have  been 
agreed  upon  in  writing  between  the  owner 
and  architects  prior  to  the  commencement  of 
'.he  same."  No  such  condition  was  attached 
o  the  "carpenter  specifications"  which  gov- 
erned the  contract  entered  into  by  the  plain- 
tiffs.   The  various  contractors  were  to  erect 
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Xcw  York  court  of  appeals,  relying  upon 
tbe  fundamental  consideration  that  "the 
rcstrietiona  upon  the  authority  of  the 
architect  are  for  the  protection  of  the 
owner,"  has  taken  the  position  that  his 
"agency  so  far  as  it  relates  to  making 
alterations,  or  directing  that  extra  work 
should  be  done,  is  limited  to  such  orders 
as  he  shall  give  in  writing.'"  The  pres- 
ent writer  ventures  to  express  the 
opinion  that  the  latter  of  these  views  is 
the  sounder  one.  Even  if  it  should  be 
BSsnuaed  that  the  architect  becomes,  by 
Wrtoe  o£  a  stipulation  of  this  character, 
the  general  agent  of  the  owner  with  re- 


gard to  the  control  of  the  work, — a 
theory  for  whioh  there  is  authority,  so 
far  as  regards  contracts  which  do  not 
embrace  any  restrictive  clauses,''  the 
theory  that  hia  powers  are  circumscribed 
pro  tanto  by  any  special  provisions 
which  may  be  inserted  in  the  contract 
would  seem  to  be  more  in  harmony  with 
accepted  principles  of  construction. 

g  so.   Indepemlpnt  contraelitr  an  agent 
of  principal  employer-. 

The  doctrine  is  well  settled  that,  ex- 
cept in  so  far  as  his  remedial  rights  may 
have  been  enlarged  by  a  special  stipiJa- 


sucb  scalTolding  as  their  work  made  neces- 
sary. The  claim  of  the  plaintiffs  was,  that 
the  work  which  should  have  been  done  prior 
to  their  work  was  delayed;  that,  for  the 
purpose  <A  haatening  this  work,  thej  were 
requested  by  the  architects  to  build  a  large 
scaffold,  which  could  be  used  by  the  other 
oontractora,  but  which  was  not  necessary  to 
enable  plaintiffs  to  perform  their  contract; 
and.  in  reply  to  their  inquiry  a«  to  who 
would  pay  (or  it,  they  were  aasured  that 
the  defendant  would  do  so.  The  defendant 
argued  that,  aa  each  contractor  had  agreed 
to  ftimish  his  own  «caffotding,  the  architects 
vt>rc  not  Buthorixed  to  make  sueh  a  pramiB«. 
But  this  contention  wh«  rejected.  The  court 
*aid  "Scott  &  Company  were  the  aupervis- 
ii.g  architects.  They  were  described  in  all 
II^  contracts  as  'acting  ae  agents  of  said 
owner.'  The  plaintiffs'  contract  provided 
that  their  work  should  be  completed  by 
October  Ist.  It  is  CTident  from  the  situa- 
tion when  the  roof  fell  that  the  work  neces- 
sary to  be  done  before  the  carpenter  work 
could  be  completed  was  delayed.  The  archi- 
tects were  acting  for  the  owner  in  all  the 
rontracts.  It  is  perfectly  apparent  that  if, 
instead  of  each  contmctor  putting  up  and 
taking  down  such  scaffolding  as  he  might 
[leed,  a  scaffold  should  be  built  that  would 
answer  the  needs  of  alt  the  contractors,  it 
would  save  expense  and  expedite  the  work. 
W'f-  tliiiik  the  architects,  for  the  purpose  of 
accomplishing  this,  might  arrange  that  the 
i-arpenters  should  -put  up  this  scaffold,  that 
Air.  Moore  should  pay  them,  and,  by  agree- 
ment with  the  other  contractors,  the  cost 
should  be  prorated  among  them,  and  de- 
ducted from  the  amount  to  be  paid  upon 
ihcir  several  contracts.  Had  the  roof  not 
latlen,  just  this  would  have  been  done,  and 
no  question  raised." 

Sin  Langley  v.  Rouss  (1906)  186  N.  Y. 
■201,  77  N.  E.  1168,  7  Ann,  Cas.  210,  revers- 
ing (1905)  106  App.  Div.  225,  94  N.  Y.  Supp. 
108,  the  contract  contained  the  following 
provisions:  No  alteration  should  be  made  in 
the  work  as  specified,  except  upon  the  writ- 
ten order  of  the  architect.  But  no  extra 
work  will  be  allowed  in  any  case  unless 
itemized  estimate  ia  submitted  by  contrac- 
tor, and  architect's  order  in  writing  ia  given 
for  the  same.  A  verdict  for  the  plaintiff 
was  set  aside  on  the  ground  that  the  charge 
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of  the  trial  judge  renting  to  the  architect  s 
authority  to  waive  such  provisions  of  the 
ontmet  was  erroneouB.  The  court  said: 
Where  contracts,  including  plans  and  sped- 
fieations,  Involve  a  great  amount  of  detail, 
and  the  merits  of  claims  for  alterations  and 
cTtra  work  are  difficult  to  determine  and 
adjust  after  the  work  is  completed,  a  pro- 
vision requiring  the  contractor  to  submit 
itemized  estimates  of  the  expense  of  pro- 
posed alterations  or  extra  woric,  and  that 
the  order  of  the  architpct  therefor  should  he 
in  writing,  is  reasonable  and  tends  to  a 
more  definite  nndorstanding  and  avoids  con- 
trovcraiea.  The  contractor  is  not  required 
to  make  changes  or  perform  extra  work 
unless  he  first  receives  written  authority 
therefor;  and  the  contract  is,  therefore, 
neither  unreasonable  nor  severe,  and  it 
should  be  enforced^  An  agent  cannot  en- 
large his  own  powers  by  waiving  the  limita- 
tions thereon.  ...  A  building  contract 
which  makes  an  architect  an  agent  of  the 
owner,  and  limits  his  authority  in  regard 
to  alterations  and  extra  work,  as  in  this 
case,  is  entirely  different  from  a  contract 
providing  that  the  contractor  shall  not  be 
paid  for  alterations  or  extra  work  unless 
the  same  are  ordered  in  writing  by  the 
owner.  A  partv  to  a  building  or  other  con- 
tract can  waive  a  provision  therein  inserted 
for  hia  benefit  (Solomon  v,  Vailette  (1807) 
!52  N.  T.  147,  46  N.  E.  324;  Dunn  v.  Steub- 
ing  (1890)  120  M.  Y.  ii32,  24  N.  E.  316; 
Eagle  Iron  Works  v.  Farley  (1903)  83  App. 
Div.  82,  82  N.  Y.  Supp,  503],  but  it  ia  an 
elementary  rule  that  an  agent  for  a  party 
is  bound  by  the  terms  of  hia  agency,"  The 
precedent  relied  on  was  the  Woodruff  Case 
(see  note  1,  supra),  Thomas  v.  Stewart 
[1892)  132  N.  Y.  580,  30  N,  E,  577  (see  !  40, 
note  9,  supra),  and  Schnaier  v,  Nathan 
(1900)  49  App.  Div,  208,  63  H.  Y.  Supp.  SB, 
in  which  the  authority  of  an  architect  em- 
ployed by  the  owner  as  his  agent  and  repre- 
sentative in  the  erection  of  a  building  was 
held  to  extend  to  giving  verbal  consent  to 
deviations  from  the  written  contract,  were 
distinguished  on  the  ground  that  the  con- 
tracts in  question  contained  no  limitation 
on  the  architect's  authority. 

iSee  Thomas  v.  Stewart  (1802)  132  N.  Y. 
580,  30  K.  B.  577,  S  48,  note  0,  supra. 
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tion  or  by  gtatnte,  a  persou  by  whom 
services  have  been  performed  in  pureu- 
ance  of  an  agreement  with  an  inde- 
pendent contractor  cannot  hold  the 
principal  employer  liable  for  his  com- 
pensation.' The  nonliability  thus  predi- 
cated IB  simply  one  of  the  incidents  of 
the  peculiar  juristic  position  of  an  inde- 
pendent contractor,  who,  although  he 
comes  within  the  scope  of  the  term 
agent"  in  its  widest  connotation,'  is 
not  deemed  to  be  an  agent  in  such  a 
sense  as  to  affect  the  contractee  with 
liability  in  respect  of  contacts  made  or 
torts  committed  by  him  in  the  course  of 
the  work  undertaken  bv  him.  In  other 
words,  the  relationship  in  which  he 
stands  to  the  contractee  is  of  such  a 
nature  that  prima  facie  the  persons 
whom  he  employs  to  perform  services 
1  The  earliest  authority  for  this  doctrine 
seeina  to  be  Bramah  v,  Abingdon,  an  unre- 
ported case  to  which,  during  the  argument 
of  eounse]  in  Patwrsoii  v.  Gandaaequi  (1812) 
15  East,  62,  104  Eng,  Iteprlnt.  768,  Lord 
Ellenborough  referred,  as  one  which  had  de- 
cided that  the  defendant  was  not  liable  for 
goods  ordered  by  a  surveyor  with  whom  he 
had  contracted. 

In  Fairbanks  v.  Mothersell  (1871)  60 
Barb.  (N.  Y.)  40fi,  it  was  observed :  "As  the 
law  now  18,  in  regard  to  the  separate  prop- 
erty of  married  women,  they  may  make 
special  contracts  with  their  huabands  and 
let  jobs  to  them  of  particular  work,  such  as 
building  and  the  like,  the  same  as  though 
they  were  strangers;  and  in  such  a  case, 
where  the  transaction  is,  in  all  respects,  in 
good  faith,  and  the  husband  employs  the 
men  on  his  work  in  his  own  name,  and  for 
his  own  benefit,  as  contractor  or  jobber,  and 
in  no  respect  on  the  wife's  credit,  the  labor 
ers  80  employed  would  have  to  look  to  tht 
huHband  for  pay,  and  could  not  make  the 
wife  liable,  the  same  as  in  any  other  case 
where  a  jobber  employs  laborers  for  himself, 
to  work  on  his  job." 

In  Corbett  v.  Schumacker  (1876)  83  111. 
403,  where  the  actual  derision  was  that  the 
leader  of  a  band,  who  had  contructed  to 
furnish  the  defendant  with  fifteen  n 
to  play  at  a  fair,  was  entitled  to  i 
an  action  for  the  amount  due  for  their 
services,  the  court  made  the  following  re- 
marks! "If  ft  contractor  engagea  with  a 
railroad  company,  or  any  other,  to  furnish 
one  hundred  or  more  hands  to  work  on  the 
company's  railroad,  and  he  does  furnish 
them,  would  he  not  have  his  action  against 
the  company,  and  would  it  not  be  absurd 
to  hold  that  each  man  so  working  under  the 
contract  had  a  right  of  action  against  the 
company?  Wherein  is  the  difTerence?  The 
only  difference  is,  appellee  was  a  contractor 
to  furnish  muaie." 

Compare  also  Wright  r.  Terrv  (1887)  23 
Fla,  160,  2  So.  fl,  where  it  was'held  that  a 
contract  for  the  driving  of  logs  at  a  certain 
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are  not  bronght,  by  reason  of  that  em- 
ployment, into  privity  with  the  con- 
tractee. 

The  effect  of  the  doctrine  above  stated 
is,  on  the  one  hand,  that  a  claim  for 
compcrisation  in  respect  of  services  ren- 
dered by  a  subcontractor  cannot  be  en- 
forced against  the  principal  employer 
unless  the  plaintiff  produces  afHrmstive 
proof  that  the  contractor  was  acting  as 
the  defendant's  agent  with  r^ard  to  the 
hiring  of  the  subcontractor;*  end,  oa  the 
other  hand,  that,  in  an  action  broi^ht  to 
recover  such  compensation,  it  is  error  to 
exclude  any  evidence  which  tends  to 
establish  that  fact.* 

The  purport  of  some  cases  which  have 
been  decided  with  reference'  to  the  doe- 
trine  is  stated  in  the  footnote.' 


rate  per  thousand  feet  board  measure  did 
not  constitute  the  contractor  an  agent  to 
employ  men  for  the  latter, 

*  "One  who  is  employed  to  do  any  act  for 
the  benefit  of  another  is  an  agent."  Storv, 
Agency,  g   1. 

An  agent  is  "one  who  acts  for  or  in  the 
place  of  another."  Wynegar  v.  State  (1901) 
157  Ind,  577,  62  N.  E.  38;  Rowe  v.  Rand 
(1887)   in  Ind.  206,  12  N.  E.  377. 

For  similar  definitions,  see  Anderson's 
Iaw  Diet.,  quoted  in  Crowley,  C.  1  Co.  v, 
Sumner  (1901)  BT  111.  App.  304;  Katxen- 
stcin  v.  Raleigh  ft  G.  R.  Co.  (1881)  84  N.  C. 
988;  Peters  v.  St.  Louis  &  8.  F.  R.  Co,  160 
Mo.  App.  721,  13]  S.  W.  917. 

"In  one  sense  they  [stevedores]  may  be 
said  to  be  agents  of  the  owner."  Willes. 
J.,  in  Murray  v.  Currie  (1870)  L.  R.  6  C.  P. 
(Eng.)  24,  40  L.  J.  C.  P.  N.  S.  26,  23  L.  T. 
N.  S.  657,  19  Week.  Rep.  104. 

"An  agent  is  a,  substitute  for  another. 
Here  White  &  Son.  contractors,  were  the 
substitutes  of  Davids,  who  caused  the  house 
to  be  built."  Davids  v.  Harris  (1848)  0 
Pa.  501. 

*  See  cases  cited  in  note  5,  infra. 
*In  Finkelstein  v.  Waldo  (1897;  Sup. 
App.  T.)  21  Misc.  460,  47  M.  Y.  Supp.  690, 
reversing  (1897)  20  Misc.  701, 46  N.  Y.  Supp. 
886,  where  recovery  tor  work  performed  in 
painting  the  defendant's  houses  was  sought 
on  the  ground  that  it  was  done  on  the  order 
of  one  Converse,  and  that  he  was  the  de- 
fendant's agent  respecting  the  work,  the  de- 
fendant Jellied  the  agency  of  Converse,  and 
in  defense  undertook  to  prove  thst  she  had 
contracted  with  Converse  for  the  work,  and 
paid  him  for  it;  all  of  which  evidence  wss 
excluded  under  exception.  The  written  con- 
tract with  Converse,  and  his  receipts  for  the 
payments  made  thereon,  were  also  offered 
by  the  defendant,  and  excluded.  Held  that 
the  exclusion  of  this  evidence  was  error. 
(a)  Contractor  not  acting  as  agent  of  the 
principal  employer. 

sin  Hampton  v.  Glamorgan  County  Coun- 
cil I191T]  A.  C.  (Eng.)   13,  affirming  (1910; 
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C.  A.)  113  L.  T.  N.  S.  112,  a  contract  by 
whioh  one  Shail  igreed  to  build  a  sohool  in 
accordance  vitb  the  speciflcationa  and  direc- 
tions of  the  defendant's  architect  for  the 
lump  sum  of  £13,600,  included  the  follan 
ing  ap«ciftcation ;  "Provide  the  sum  of  £450 
for  a  low-preisure  heating  apparatus."  A 
hot-water  engineer  Bubmitted  a  echeme  to 
the  architect  for  the  heating  of  the  school 
for  £391,  and  by  the  direction  of  the  archi- 
tect thie  scheme  vas  accepted  by  th? 
builder.  During  the  progress  of  the  work 
^bail  paid  to  the  engineer  £200  on  account, 
but  he  was  unable  to  pay  the  balance.  Shail 
having  become  bankrupt,  the  engineer  sued 
the  defendant  for  the  balance,  alleging  by 
hia  statement  of  claim  that  the  wnrk 

done  and  the  goods  supplied  under  a   

tract  which  was  pleaded  alternatively  as 
having  been  made  by  the  architects,  or  hj 
Shail  acting  on  behalf  of  the  defendants.  It 
was  held  that,  having  regard  to  the  Ian 
guage  of  the  contract,  the  plaintiff  must  be 
taken  to  have  contracted  with  Shail  as 
principal,  and  not  as  agent  of  the  defend- 
ants, and  that  the  action  consequently  could 
not  be  maintained.  Lord  Lorebum  said ; 
"Had  Shail  that  authority,  as  is  argued,  as 
to  this  £450  item  I  My  Lords,  there  is  no 
evidence  of  it,  unless  the  terms  of  the  con- 
tract which  deal  with  provisions  confer  that 
authority.  They  do  not  do  so  in  terms. 
Do  those  words  do  bo  by  implication?  It  is 
said  that  they  merely  required  Shail  to 
advance  the  sum  of  £450  to  the  Glamorgan 
county  council  it  that  was  needed.  If  that 
be  the  true  construction,  I  do  not  see  why 
Shail  was  to  be  paid  for  doing  that  work 
at  all,  because  he  was  merely  n  lender  of 
money  in  connection  with  that  work,  and  yet 
the  contract  says  that  he  is  to  do  the  work, 
and  he  undertakes  to  do  it.  He  contracted 
also  that  he  was  to  be  paid  for  it  aa  part 
of  the  whole  £13,fl00,  provided  that  he  was 
re<iuired  to  do  it,  and  that  he  did  do  it,  or 
got  it  done.  That  also  is  not  consistent 
with  his  duty  being  only  the  duty  of  ad- 
vancing money.  It  is  consistent  only  with 
the  Tiew,  which  I  think  is  the  true  view, 
that  he  waa  the  contractor  a«  to  this  heating 
apparatus,  and  employed  a  subcontractor. 
Accordingly,  I  think  he  was  not  an  agent  of 
the  county  council  to  employ  the  plaintiff, 
but  he  was  the  principal  himself,  ajid  the 
plaintiff  was  the  other  principal  to  this  Bub- 
<-ontract."  Lord  Haldanc  said:  "Prima 
facie  the  only  relation  between  the  appel- 
lant and  Shail  was  that  of  two  parties  deal- 
ing as  princrpals;  there  is  nothing  in  that 
i-ontmct  which  establiBhcs  a  relation  of  pri- 
vity between  Hampton  (the  appellant)  and 
the  respondents,  and  there  is  nothing  in  the 
iMurse  of  dealing  which  displaces  the  infer- 
ence that  that  is  not  only  the  true  construc- 
lion  of  the  contract,  but  the  position  in 
which  the  parties  left  themselves."  Both 
Ijord  Lorebum  and  Lord  Shaw  expreesod 
their  disapproval  of  the  law  as  laid  down, 
with  reference  to  a  similar  contrBCt  in  Crit- 
tall  M^.  Co.  V.  London  County  Council 
nail;  K.  B.  D.)  76  J.  P.  (Eng.)  203,  where 
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Channel!,  J.,  thus  stated  his  theory  as  to 
the  relationship  of  specialists  to  the  em- 
ployer of  the  contractor:  "In  the  case  of 
these  provisional  items,  however,  it  does 
seem  that  the  contract  made  to  procure 
them  is,  in  point  of  fact,  a  contract  in  which 
the  building  owner  is  the  real  principal; 
because  if  it  is  a  good  contract  he  gets  the 
benefit  of  it;  if  it  is  a  bad  contract,  he 
suffers  the  Iobs.  He  is  the  person  who  is 
interested.  The  builder  is  nut  in  tfie  least 
interested.  He  gets  no  more  if  it  is  a  good 
contract,  and  no  less  if  it  is  a  bad  one.  He 
simply  has  his  accounts  settled."  Lord 
Lorebum  declared  that  there  is  no  "differ- 
ence of  principle  as  between  a  prime  cost 
item  and  any  other  item  in  respect  of  which 
one  person  is  to  find  and  supply  goods  for 
the  beneflt  of  another,  which  makes  it  any 
more  or  any  less  likely  that  there  is  a  con- 
tract between  the  person  who  supplies  the 
goods  and  the  person  who  ultimately  enjoys 
the  benefit  of  the  goods." 

Two  other  decisions  which  seem  to  have 
proceeded  upon  the  general  theory  that, 
under  a  contract  of  this  character,  a  privity 
between  the  subcontractor  and  the  owner  of 
the  building  is  created  by  the  order  of  the 
architect,  were  not  referred  to  In  the  House 
of  Lords;  but  they  have  presumably  been 
discredited  by  its  judgment,  in  so  far  as 
they  depend  upon  that  theory — Hobhs  v. 
Turner  (1002;  C.  A.)  16  Times  L.  R.  (Bug.) 
236,  affirming  (1901)  IT  Times  L.  R.  83; 
H.  Young  &  Co.  V.  White  (1911)  76  J.  P. 
(Eng.)  14,  28  Times  L.  R.  67.  Whether 
they  are  susceptible  of  being  distinguished 
with  reference  to  the  particular  stipulations 
of  the  contracts  involved  is  possibly  a  ques- 
tion still  open  for  discussion. 

In  United  States  v.  Driscoll  (1877)  9« 
U.  S.  421,  24  L.  ed.  847,  one  Ordway  con- 
tracted with  the  United  States  to  furnish 
granite  from  certain  quarries  at  specified 
1,  and  deliver  it  in  Washington  at  such 
might  be  required.    It  i 


necessary  to  cut.  dress,  and  box,  at  the 
quarry  or  quarries,  all  the  granite  in  such 
manner  as  should  be  directed;"  that  the 
United  States  should  pay  him  the  full  cost 
'  such  labor,  etc,  and  also  the  insurance 
the  granite,  increased  by  15  per  cent 
Buch  cost;  that  he  should  furnish  such 
number  of  men  as  might  be  deemed 
iBary  for  the  proper  prosecution  of 
work  by  the  United  States;"  and 
that,  in  default  of  delivery  at  the  times 
required  by  the  United  States,  he  should 
pay  8100  for  each  day  thereafter.  Held, 
that  a  laborer  who  had  worked  under  the 
contractor  for  ten  hours  a  dav  was  not  en- 
titled to  recover  from  the  United  Stntes 
compensation  in  respect  of  the  two  hours 
by  which  such  a  day's  work  exceeded  that 
fixed  by  statute.  The  court  said:  "It  is 
clear  that  there  was  no  privity  between  the 
appellee  and  the  United  States.  Ordway 
employed  him  and  was  to  pay  him,  and  did 
pay  him.  The  United  States  had  no  intereat 
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in  the  rate  or  amount  paid,  save  that  the 
sum  BO  paid,  with  15  per  cent  in  additiou, 
was  to  be  p&id  to  Ordway.  The  fact  that 
Ordwsy  procured  the  appellee's  receipts, 
preaented  his  own  vouchcra  to  the  govern- 
ment, and  received  bis  pay  before  paying  bis 
hands,  is  immaterial  as  regards  the  rights 
of  the  parties.  It  was  a  convenience  to  the 
contractor,  and  safe  for  the  government. 
The  hands  trusted  the  former,  and.  if  he 
had  failed  to  pay  them,  the  loss  would  have 
been  theirs."  The  opinion  was  also  ex- 
pressed that  the  stipulation  as  to  the  pen- 
alty was  "iueongruous  with  the  idea  of  Ord- 
way's  being  an  agent,  and  not  a  contractor." 
In  McKenna  v.  Stayman  Mfg.  Co.  (1908; 
Sup.  App.  T.)  112  N.  y.  Supp.  1099,  where 
the  plaintiff  sought  to  hold  the  defendant 
responsible  for  sen'ices  rendered  to  the 
Underwriters'  Engineering  &  Construction 
Company,  on  the  tneory  that  the  latter  com- 
pany was  the  agent  and  the  defendant  an 
imdiaclosed  principal,  recovery  was  denied 
on  the  ground  that  a  perusal  of  a  written 
contract  (not  set  out  in  the  opinionl  on 
which  the  claim  was  baaed  did  not  disclose 
that  it  was  the  intention  of  the  parlies  that 
the  defendant  should  prescribe  not  only 
what  the  engineering  conipaiiy  should  do, 
but  also  the  manner  of  doing  it.  nor  did  it 
appear  that  the  engineering  com]iany  agreed 
to  give  its  time  exclusively  to  the  defend- 
ant. "It  was  therefore  not  a  servant  (Sin- 
ger Mfg.  Co.  V.  Rahn  (1889)  132  XT.  S.  518, 
33  L.  ed.  440,  10  Sup.  Ct.  Rep.  173).  aud 
much  less  an  agent,  as  every  servant  is  an 
agent,  though  the  ronvcrse  in  law  be  not 
true.  The  contract  as  a  whole  e.ihibits  in- 
dependence rather  than  dependence  on  the 
part  of  the  engineering  company  (Uppiiig- 
ton  V.  New  York  (1901)  165  N,  Y,  233,  63 
L.R.A.  650,  59  X.  E.  91.  9  Am.  Xeg.  Rep. 
115),  and  therefore  an  absence  of  obligation 
as  undisclosed  principal  on  the  part  of  the 
defendant." 


the  e 


r  for  s 


s  rendered  by  a  constable  to  'a  collection 
aieiicy,  the  defendant  contended  that  the 
praintiir,  as  a  constable  in  serving  said 
writfi,  was  informed  by  the  writs  as  to  who 
was  the  principal;  that  the  defendant  was 
the  agent  of  the  creditor  or  principal  dis- 
closed in  each  writ;  and  that  the  defendant 
had  exonerated  himself  from  any  liability 
by  reason  of  having  disclosed  the  name  of 
the  principal,  through  its  appearance  upon 
the  writ;  especially  since  he  made  no  ex- 
press agreement  to  pay  the  fees  claimed. 
But  this  theory  as  to  the  effect  of  the  de- 
fendant's contract  with  his  cmpinyr  was 
rejected.  The  court  said:  "It  is  undisputed 
that  be  advertised  himself  as  a  collector  of 
bills,  and  that  he  carried  on  the  business  of 
collecting  bills.  What  was  his  contract  with 
the  creditors  who  gave  liim  their  bills  for 
collection  T  What  was  his  authority  as  to 
the  employment  of  atforneya  to  sue  or  of 
officers  to  serve  the  writa  ?  There  is  no  evi- 
dence as  to  such  contract,  or  as  to  the 
L.E.A,I918F. 


authority  from  those  who  gave  him  their 
bills  lo  collect.  His  contract  with  those  who 
employed  bim  to  collect  bills  and  his  author- 
ity can  only  be  inferred  from  the  nature  of 
the  employment.  ...  In  our  opinion  k 
collection  agency,  in  taking  steps  for  the 
collection  of  accounts,  in  the  absence  of  ft 
special  contract  limiting  its  liability — and 
no  such  contract  is  here  claimed — is  an  in- 
dependent contractor,  and  is  liable  to  those 
whom  it  employs  in  the  business  of  making 
collections,  iVe  see  no  reason  for  a  distinc- 
tion in  this  respect  whether  the  employee 
is  an  attorney  or  a  constable." 

In  Campbell  v.  Day  (1878)  90  111.  363, 
where  subcontractors  ou  a  bui'ding  sought 
to  recover  for  work  done  in  replacing  defec- 
tive work  under  the  direction  of  the  super- 
vising architect,  it  was  argued  without 
success  that  the  principal  employer  should 
be  held  responsible,  for  the  reason  that  he 
had  seen  the  plaiatiU's  at  work  and  hurrried 
them  on.  The  court  said;  "When  .  .  . 
appellees  saw  them  [plamtjffa]  at  any  par- 
ticular work,  they  were  authorized  to  as- 
sume they  were  at  work  under  Darcy,  as 
his  subcontractors  or  servants;  and  whether 
the  work  was  of  one  kind  or  another  could 
make  no  diffeieuce  to  thcni.  They  had  put 
the  whole  matter  in  Carry's  hands,  surren- 
dered to  him  the  entire  possession,  and  in 
tlie  absence  of  notice  that  he  had  abandoned 
the  work,  they  could  have  no  reason  to  sus- 
pect that  anybody  there  engaged  was  not 
under  him.  .  .  .  The  evidence  clearly  shows 
that  appellees  all  the  time  supposed  the 
change  in  the  piers  was  being  done  by 
Darcy  or  under  his  direction,  and  that  they 
never  gave  any  authority  to  have  it  done 
by  others,  nor  did  the  architect  suppose  that 
he  was  making  H  contract  with  Burkhardt 
&  Sherwin.  In  what  he  did  and  said  he 
assumed  they  were  acting  under  Darcy,  and 
this,  also,  seems  to  have  been  Darcy'a  under- 
standing. It  was  incumbent  on  Burkhardt 
&  Sherwin,  if  they  intended  to  charge  ap- 
pellees, to  have  notiRed  them  before  they 
commenced." 

(h)  Contractor  acting  as  agent  of  the  prin- 
cipal employer. 

In  Carolina  Hardware  Co.  v,  Raleigh  Bkg. 
&  T.  Co.  (1915)  189  W.  C.  744,  S6  S.  E.  70«. 
the  right  of  the  plaintiff  to  recover  against 
the  principal  employer  for  materials  fur- 
nished to  the  contractor  was  affirmed  on 
grounds  thus  stated:  "The  evidence  re- 
l>ortcd  by  the  referee,  in  our  opinion,  is 
sufficient  to  justify  his  Honor  in  finding 
fiom  that  evidence  that  when  the  trust 
company  saw  that  its  building  would  not 
be  completed  and  that  its  contractor  had 
broken  down,  its  officers  authorized  the  con- 
tractor to  purchase  the  necessary  material 
to  complete  the  building  and  agreed  to  pay 
for  it.  It  is  not  necessary  that  this  con- 
tract should  have  been  made  directly  with 
these  plaintilTs.  If  the  facts  be  true,  aa 
reported  by  the  referee  and  found  by  his 
Honor,  then  Carr  was  constituted  agent  of 
the  trust  company  and  duly  authoriied  to 
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9  St.  Effect  of  decisiona  summarized 
trith  reference  to  the  descriptions  of 
iporh  in  gueatlon. 

In  order  to  increase  the  utility  of  the 
forgoing  review  of  the  authorities, 
which  -shows  their  purport  under  a 
classification  based  upon  the  nature  of 
the  functions  discharged  bj"  the  employ- 
ing agent,  it  has  been  deemed  advii>able 
to  append  in  a  footnote  a  summary,  by 


meaus  of  which  the  practitioner  will  be 
enabled  to  trace  all  the  cases  relating'  to 
each  particular  description  of  services 
for  which  claimants  have  aong-ht  to  re- 
cover compensation.  For  the  purposes 
of  such  a  summary  a  brief  mraaoiandiun, 
indicating  the  points  decided  and  the 
sections  in  which  tlie  facts  involved  and 
the  rationale  of  the  deciaioos  are  stated, 
will  be  suffioieat,' 


piirchatip  the  nmtprial  necesnary  to  complete 
tbr  building.  The  benefits  to  accrue  to  the 
trust  company  were  sufficient  conBlderation 
to  support  such  new  a^ecmcnt.  When  that 
agreement  waa  made,  the  trust  cumpanj- 
undertook  to  complete  the  building  itsplF. 
Carr  then  became  ita  agent,  and  not  an  in- 
dependent contractor," 

See  also  Seattle  Lumber  Co.  v.  Sweeney 
(1900)  43  Wash.  1,  85  Pac.  677,  where  the 
existence  of  an  actual,  ai  well  aa  a  statu- 
tory, agency,  was  held  to  be  inferable  from 
evidence  the  effect  of  which  ia  atated  in 
{  50,  note  5,  infra. 

In  a  Newfoundland  case  it  waa  held  that 
the  "Bupplier  and  receiver"  of  a  fishery  Toy- 
aje  was  not  the  principal  o(  the  person  who 
made  the  voyage  and  hired  the  ficrvants, 
and  consequently  the  latter  waa  liable  for 
their  wages.  Greeley  v.  Monroe  ( 189 1 ) 
Hewfoundl  Rep.  464. 

Serrices  in  procnrins  sale  of  real  propeitr. 

*  Authorited  employment  by  president  of 
corporation,  j  22,  note  3;  by  general  man- 
ager of  mercantile  corporation,  i  24,  note  2; 
by  general  manager  of  building  and  loan 
aaaoeiation,  t  24,  note  4;  by  general  man- 
ager of  corporation  engaged  in  selling  real 
estate,  i  24,  note  It;  by  departmental  man- 
ager, I  25a,  note  I- 

Onauikorixed  employment  by  president 
of  company,  |  22,  note  Q. 

Serrices  in  procniing  sale  of  personal  prop- 

Aulhorised  employment  by  president  of 
corporation,  i  22.  note  .1;  by  president  ap- 
pointed as  genera)  roanager  of  eorporation. 
{  24,  note  20;  by  person  superintending 
work  for  nonresident  contractor,  |  47, 
note  9. 

nKaulhorixed  employment  by  president 
of  corporation,  i  22,  niitcs  li  and  6;  by  gen- 
eral manager,  |  24,  note  29. 

Services  in  relation  to  the  purchase  of  real 

property. 

Authorieed  employment  by  general  mno- 
■ger  of  colonisation  company,  |  24,  note  6- 
Services  of  agent  In  procniinc  loan. 

Dnauthorited  employ iqent  by  prendent 
of  corporation,  {  22,  note  0. 
Services  in  procnrlns  contractor  for  can- 

stmction  wodc 

Unau^orused  unployment,  |  10,  note  1. 
L.R.i.l918F. 


Services  in  procuring  invegtors. 

Authorised  employment  by  general  man- 
ager of  corporation,  |  24,  note  3. 
Legal  services. 

AWIiorixed  employment  by  general  agent 
in  reapeet  of  real  catate  tranaactiona,  ||  1-2, 
note  1 ;  bv  person  appointed  as  attorney  in 
eminent  domain  procccdinga  for  the  expro- 
priation of  the  principal,  J  3,  note  2;  by 
general  agent  of  insurance  company,  |  8, 
notes  1  nnd  2;  by  anolhcr  attorney,  g  9, 
nutoa  1-3;  by  general  counsel  of  corpora- 
tion, i  9,  notes  4  and  S;  by  agent  appointed 
to  procure  contracts  for  street  work,  S  11, 
note  1 ;  by  wife  of  defenilont,  S  19,  note  2 
{necessaries)  ;  by  husband  appointed  as 
general  agent  in  renpect  of  the  management 
of  his  wife's  aeparate  estate,  8  18,  note  4; 
by  brother  of  defendant,  i  20,  note  1 ;  by 
president  of  corporation,  J  22,  note  3;  by 
treasurer  of  parish,  J  30.  note  1. 

rjnauf/i orijcd  cmplonuent  by  agent  for 
sale  of  real  property,  j  3,  note  3;  oy  local 
agent  of  foreign  brewing  corporation,  |  5, 
note  4;  by  agent  appointed  to  sell  machin- 
ery on  commiasion,  i  5.  note  6;  by  agent  to 
collect  rent,  i  7,  note  1;  by  husband  of  de- 
fendant, i  19,  note  1;  by  president  of  com- 
pany, S  22,  note  5;  hy  acting  president  of 
bank,  i  22,  note  6;  by  agent  having  exclu- 
sive charge  of  business  of  loaning  money  on 
real  estate,  J  23,  note  4;  by  general  man- 
ager of  real  property  owned  1^  individual, 
S  23,  note  6;  hy  t«'easurer  of  corporation, 
I  30,  note  2. 

Medical  and  similar  services  rendered  to  in- 
jured employees  of  individuals. 
Aufhorizi:d  employment  by  clerk    (under 
circumstHncea  as  proved),  i  44,  note  4. 

UnaulJiorined  employment  by  general 
manager,  {  23,  note  7;  by  foreman,  I  29, 
note  2;  by  local  agent  of  stagecoftoh  pro- 
prietor, S  42,  note  I ;  by  clerk,  §  44,  note  3. 
Medical  and  similar  services  rendered  to  in- 
jured employees  of  lailroad  companies. 
Authorized  employment  by  president  and 
vice  president,  j  22, 'note  3;  by  general  man- 
ager, 9  24,  nolea  14,  16,  and  17;  by  general 
auperintendeiit,  |  26,  notes  2  and  3;  by  divi- 
sion superinteadetit,  {  27,  notes  7  and  9; 
by  conductor  ( under  circumstanoBS  as 
proved),  g  37,  note  2. 

nnauthorited  employment  by  foremsn, 
I  29,  note  2;  by  treasurer,  1  30,  not«  3; 
by  secretary,  |  31,  note  It  by  trainioaater. 
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I  36,  note  1;  by  yardmagter,  J  38a,  note  1, 
by  conductor,  S  37,  notes  1  and  3;  by  chief 
surgeon,  {  40,  note  1;  by  local  physician 
regularly  or  specially  employed,  )  10,  notes 

Medical  WTTlcei  rendered  to  employees  of 
coiporatione  other  than  those  operatinK 
railroad*. 

Authoruod  employment  by  president,  | 
22,  note  3;  by  general  manager,  i  24,  notes 
20,  21,  and  26;  by  aseiatant  manager,  f  26, 
note  2 ;  by  superintendent  ot  power  house, 
I    27,    note    12;    by    chief   surgeon,    |    40, 

Unaulkorizeii  employment  by  general 
manager,  g  24,  notes  20,  21,  22;  bv  general 
super  in  teadent,  j  26,  notes  E  to  7;  by  de- 
partmental superintendent,  {  27,  note  11; 
by  foreman,  i  28,  note  2;  by  secretary,  i 
31,  note  2. 

Uedtcal  serrlcea  rendered  to  pasaeugers  in- 
jured on  railroad  trains;. 
Authorised  employment  by  general  man- 
ager, I  24,  note  15;  by  general  supen.i- 
tendent  (where  injury  was  canned  by  negli- 
gence), §  26,  qusere;   by  claim  agent,  j   32, 

Unautkorixed  employment  by  attorney, 
g  9,  note  6;  by  general  BUperintendent.  i  26, 
note  4;  by  division  superintendent,  S  27, 
not«  8;  by  foreman,  §  29,  note  2;  by  sta- 
tion master,  j  33,  note  1;  by  conductor, 
S  37,  note  1;  by  inspector  of  police,  S  38, 
note  1;  by  inspector  on  street  railway 
( under    circumstances    as    proved ) ,    |    30, 

Medical  setrices  rendered  to  paiMngers  in- 
jured on  stagecoaches. 

Aulkoriztd    employment   by    local    agent. 

Medical  services  rendered  to  travelers  in- 
jured by  railroad  trains. 

Cnautkoritcd  employment  by  superin- 
tendent of  the  operation  of  trains,  B  27, 
note  7;  by  division  superintendent,  i  27, 
note  10.  -^    •       . 

Medical  services  rendered  in  an  emergency. 

The  effect  of  an  emergency   in  enlarging 
the  ordinary  powers  of  agents  is  discussed 
in   S  52,  infra. 
Medical  services  tendered  to  married  women. 

Liability  of  husband,  S  19, 


Vnauthorized  employment  by  husband  of 
defendant,    i    IS.   note    1;    by   president    of 
corporation,  j  22,  note  5;  by  building  com- 
mittee,  t  46,  note   1. 
Services  of  civil  engineer. 

AaihorUed   employment  by   president   of 
corporation,  |  22,  note  6, 
Services  of  surveyor. 

Vnautkorized    employment    by    president 
of  corporation,  f  22,  note  6. 
Services  of  scientific  expert. 

Autkori£ed     employment     by     president, 
{  22,  note  6. 
Services  of  accountant. 


Services  with  regard  to  inveDtiona. 

Avthorized   employment  by   president   of 
anufacturing  company,  5  22,  notes  3  and  5, 
Services  in  educating  children. 

Atilhtfrized    employment   by    wife,    {    10, 


2  (neccB- 

Medical  services  rendered  to  animals. 

Unauthorized  employment  by  freight 
agent  of  railroad  company,  i  34,  note  1, 
Services  rendered  in  procnring  patents. 

Autkarixed  employment  by  general   sup- 
erintendent, I  26,  note  12. 
Services  of  architect 

Authorised  employment  by  two  directors 
of  A  corporation,  with  knowledge  of  the 
whole  board,  |  21,  note  1;  by  general 
manager  of  sanitarium  association,  {  24, 
note  2S. 
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Work  and  labor  generally. 

Authorised     and     vnauthorieed     employ- 
ment by   independent  contractor,  8  50. 
Work  and  labor  on  buildings. 

Authorized  employment  by  husband  of 
defendant,  i  IB,  notes  6-12,  by  wife  of  de- 
fendant, I  10,  note  2  (neceesaries) ;  by  em- 
ployee licensed  to  occupy  nouse,  i  13,  note 
1 ;  by  general  manager  of  mine.  S  24,  note  8. 

Unauthorized  employment  by  bud)and  of 
defendant,  S  18,  note  1 ;  by  son  of  defend- 
ant,   g   20,    note   1;    by   care   taker,    {    12, 
note   1. 
Work  and  lalMr  on  railroads. 

Authorized  employment  by  president  of 
railroad  company,   S  22,  note  3- 

Unauth(rrized    employment    by    president 
of  railroad  company,  |  22,  notes  5  and  9t 
by  civil  engineer  in  charge  of  conatruction, 
55  47(a),  48U),  49(a). 
Work  and  labor  on  telegraph  line. 

Unauthorized    employment    by    foreman. 
5  29,  note   1. 
Work  and  labor  in  mines. 

Authorized  employment  by  general  man- 
ager of  mining  company,  5  24,  note  7. 
Work  and  labor  on  ships. 

Authorised     and     unauthorised     employ- 
ment by  master  of  ship,   g   15. 
Work  and  labor  on  machinery. 

Authorized  employment  by  agent  ap- 
pointed to  purchase  a  machine,  g  6,  note  I. 

Unauthorized  employment  by  an  indi- 
vidual director  of  a  corporation,  %  21,  note 
2;  by  agent  to  look  after  the  property,  and 
consummate  a  prospective  sale,  5  3i  note  I ; 
by  agent  appointed  to  lease  the  property, 
5  4,  note  1. 
Logging  operations. 

Authiyrieed  emptoyment  by  "woods  super- 
intendent"   of    lumber    company,    MabtiN' 
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g  52.  Enlargement  of  authority  consW- 
ered  with  refef^nce  to  the  enforee- 
ahititv  of  claims  fottnded  on  medtcat 
and  Blmltar  aentlce«. 


I  Sla.  Qeneratlv- 

The  well-settled  doctrine  that  the  or- 
dinary powers  of  an  agent  with  respect 
to  the  making  of  contracts  may  some- 
times be  enlarged  by  the  supervention 
ot  an  emergency  necessitating  immediate 
action  has  frequently  been  applied  in 
cases  of  the  type  reviewed  in  the  present 
monograph.  So  far  as  rcgiards  !;ome  of 
the  illnstrative  mlings,  it  will  be  suffi- 
eieut  to  refer  the  reader  to  the  earlier  sec- 
tion in  which  their  effect  is  stated.'  But 
the  decisions  relating  to  claims  of  one 
particular  description,  viz.,  those  based 
on  medical  and  similar  services  readei-cd 
to  injured  persons,  are  sufficientlj'  nu- 
merous and  important  to  call  for  special 
treatment. 


a.  Conlracta  made  by  aoent*  o/  indU 
vid\tal  etnplo)t*r. 
In  a  case  where  an  action  to  recover 
for  medical  services  rendered  to  an  em- 
ployee in  a  laundrj-  operated  by  a  part- 
nership was  held  not  to  be  maintainable, 
the  court  did  not  hesitate  to  hold  that 
"in  those  avocations  of  life  unaccom- 
panied by  dangers,  an  employer  is  not 
liable  for  the  services  of  a  physician 
summoned  by  his  manager  or  foreman  or 
other  servant  to  attend  an  employee  in 
a  case  of  sudden  illness  or  injury,  what- 
over  his  moral  obligation  may  be.  " 
There  is  nothing  in  the  opinion  to  show 
what    classes    of    occupations    wercre- 


BALE  T.  LoBDeLi.-E)i^T  Mn.  Co.  ante,  1 
I  f  ^7,  note  i) ;  by  general  manager  of  uon- 
rcsident  principal.   |    23,   note   3. 

Vnavthorized  employment  by  Geld  super- 
iatendeiit  of  lumber  company,  {  27,  note  B. 

Tfaiealiing  of  wheat. 


Service*  in  i«s«id  to  wrecked  ahipi. 

Authorieed  employment  by  general  man- 
ager of  BteamBhip  company,  i  24,  note  9. 

Sertice*  in  unloading  goods  from  railway 

'  Attlhoriifd   emplo3Tnent   by   division    su- 
perintendent of  company,  i  27,  note  3. 


Services  in  conveyins  mails. 


Service*  In  traaaporting  gooda. 

Unauthorietd  employment  by  manager  of 
tugboat,  1  28,  note  1. 
Services  in  preparation  of  plctuies. 

J-utAorieed  employment  l^  agents  of  ex- 
ecutive committee  managing  details  of  pub- 
lic celebration,  f  45. 

Serricea  in  famiabing  board  and  lodging. 

Authorised  employment  by  person  auper- 
intending   work  for  contractor,   f   47,   note 
10  by  general  agent  of  absent  manufacturer, 
f  23,  note  2. 
Servioea  in  regard  to  aAveitiaiag. 

Authorized  employment  by  local  agent  of 
a  foreign  mercantile  company.  |  5,  note  1 ; 
by  financial  agent  appointed  to  promote 
■ale  of  corporate  stock,   f  d,  note  3;   by 
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president  of  TOrporation,   I  28,  note  S;   by 
manager  of  hotel;  I  23.  note  1. 

Unaathorited   employment   by   agent   for 
sale  of  merchandise,  J  5,  note  2. 
Services  in  procnrlne  detection  of  crlminali. 

Authorized  employment  by  general  man- 
ager of  railway  corapanv,  9  24,  note  6;  by 
general  manager  of  hotel,  |  24,  note  10; 
by  assistant  manager  of  hotel,  j  2S,  note  1; 
by  superintendent  of  a  railway  company 
having  general  charge  of  the  operation  of 
the  road,  |  27,  note  2. 

Ouaiathorized    emplovment    by    auperm- 
tendent   of   trucking    in    meroantila   estab- 
lishment, f  27,  note  5;  by  station  agent  of  , 
railway   company,   i    33,  note   6;    by  route 
agent  of  express  company,  |  41. 

Seivicea  of  nndertakeia. 

Unauthorized  employment  by  clerk  of 
railroad  company,  {  44,  note  1. 

I  Lonisville  ±  N.  R.  Co.  v.  Vaughan's 
Transfer  Co.  )ia09)  Ky.  123  S.  W.  253 
IS  33,  note  n)  ;  Hill  v.  Coates  (1907;  Sup. 
Ct.  App.  T.}  34  Misc.  536,  69  N.  Y.  Supp. 
984  (j  12,  note  1)  ;  Pacific  Bank  v.  Stone 
(1898)    121   (B  22,  note  6). 

I  Holmes  v.  McAllister  (1900)  123  Mich. 
493,  48  L.R.A.  396,  82  N.  W.  22U.  ■  ftd 
court  said:  "An  employee  in  a  bank, 
store,  or  shop,  or  upon  a  farm,  may  become 
suddenly  very  ill,  or  in  some  way  seriously 
injured,  so  that  some  foreman  or  other  em- 
ployee might  properly  deem  immediate 
medical  attendance  necessarr,  and,  in  the 
absence  of  the  employer,  summon  a  physi- 
cian. Is  the  employer  liableT  We  are  cited 
to  no  authority  which  so  holds.  It  is 
doubtful  whether  such  an  employer  would 
be  liable  if  he  himself  sent  for  the  physi- 
cian to  attend  one  of  his  employees.  It  is 
unnecessary  upon  this  point  to  express  an 
opinion." 


lyGoogle 


86        AXNO.— LIABILITY  FOR  SERVICES  OF  OXE  EMPLOYED  BY  AGENT. 


garded  as  coming  within  the  vague 
woids  which  are  italicized.  Bat  it  la  not 
easy  to  concede  that  this  description  is 
applicable  to  any  kind  of  industry,  what- 
ever it  may  be,  which,  like  the  one  in 
which  the  injared  person  was  in  this 
instance  employed,  ia  carried  on  by 
steam- operated  machinery. 

In  another  case,  where  recovery  was 
denied  for  services  performed  by  a  doc- 
tor who  had  been  called  in  by  the  fore- 
man of  a  manufacturer  to  treat  an  in- 
jured employee,  and  then  employed  by 
the  general  manager  of  the  concern,  the 
court  made  tlie  following  remarks : 
"Whether  or  not  such  an  extreme  case 
might  arise  as  would  justify  or  require 
the  court  to  impose  on  individual  em- 
ployers a  duty  analogous  to  that  imposed 
on  railroad  companies,  it  is  unnecessary 
for  us  to  determine.  There  are  here  no 
facts  showing  any  emergency,  save  the 
necessity  for  the  immediate  services  of 
a  surgeon.  No  necessity  for  action  by 
the  employer  is  shown.  It  does  not  ap- 
pear but  that  the  injured  person  was 
possessed  of  abundant  means  to  provide 
for  himself,  nor  does  it  appear  that  he 
lacked  friends  and  relatives  both  able 
and  willing  to  provide  for  him.'"  The 
responsibility  to  which  railroad  com- 
panies had  been  held  to  be  subject  was 
declared  to  be  referable  to  the  consid- 
eration that  they  occupy  "a  peculiar 
position  with  reference  to  snch  matters, 
■  exercising  quasi  public  functions,  clothed 
with  extraordinary  privileges,  carrying 
their  employees  necessarily  to  places  re- 
mote from  their  homes,  subjecting  them 
to  unusaal  hazards  and  dangers."    The 


views  thus  expressed  were  approved  ia 
two  subsequent  cases,  involving  the  lia- 
bility of  companies.* 

The  reason  assigned  in  one  ease  for 
the  disallowance  of  a  claim  in  respect 
of  medical  services  rendered  at  the  re- 
quest of  a  surgeon  who  had  been  pre- 
viously engaged  by  the  defendant  to 
treat  an  injured  employee  was,  that  the 
action  could  not  be  maintained  either  on 
the  ground  of  "substituted  ^ency"  or 
on  the  ground  of  emeigency.* 

b.   Contracts  made  by  manaffing  agents 
of  roflvay  compantea. 

An  examination  of  §§  24  to  27,  supra, 
will  show  that  nearly  all  the  cases  in 
which  claims  of  this  description  were 
involved  have  been  considered  and  de- 
termined with  reference  merely  to  the 
question  whether  the  contraets  under 
discussion  were  within  the  scope  of  the 
ordinary  powers  of  the  em.ployiiig 
agents.  Cases  decided  in  this  point  of 
view  do  not  cast  any  light  upon  the 
theory  entertained  by  the  courts  with 
regard  to  the  qualifying  effect  of  th« 
element  of  an  emergency. 

In  a  New  York  ease,  in  which  it  was 
held  that  the  employment  of  a  suigeon 
to  treat  a  child  who  had  been  struck  by 
a  moving  car  was  not  within  the  ordi- 
nary powers  of  a  superintendent  who 
controlled  all  matters  connected  with  the 
operation  of  trains  (see  §  27,  anpra), 
the  contention  "that  the  emergency  of 
the  case  and  the  benefit  resulting  to  tlve 
defendant  from  the  employment"  justi- 
fied the  act  of  that  officer  was  raised 
and  rejected.*  


•  Chaplin  v.  Freeland  (1893)  7  lad.  App. 
676,  34  N.  E.  lOOS.  In  the  preceding  year 
the  same  court  had  declined  to  determine 
whether  or  not  the  rule  aa  to  the  effect  of 
an  emergency  applied  to  private  employ. 
era.  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Mylott 
I1S92)   6  Ind.  App.  438,  33  N.  E.  135. 

•  New  PitUbuTgh  Coal  &,  Coke  Co.  (IBOO) 
25  Ind,  App.  282,  88  N.  E.  87;  Cushman  v. 
Cloverhtnd  Coal  &  Mia.  Co.  (19081  170  Ind, 
402,  16  L.R.A.(N.S.)  1078.  127  Am.  St. 
Rep.  391,  84  N.  E.  750.  See  note  7  to  thU 
eection,  infra. 

*Bond  V.  Hurd  (1004)  31  Mont.  314,  78 
Pac.  579,  3  Ann.  Caa.  569.  The  court 
said:  "Presumptively,  plaintiff,  when  he 
was  employed,  asHumed  that  he  was  a 
competent  phyiician,  and  capable  of  tak- 
ing care  of  tlie  chbb  for  which  he  waa 
emplnyed  without  assistance.  If  he  con- 
cluded that  aaeistatice  was  required,  before 
Srocuring  the  same  it  wan  bU  duty,  if  he 
nired  to  hold  defendant  liable  for  the 
payment  of  tbe  bills  of  an  ansistant,  to 
communicate  with  him  and  obtain  hia  con- 
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sent  to  the  employment.  He  knew  where 
defendant  resided,  and  knew  of  the  tele- 
graphic correaptHidenee  between  him  and 
Williams,  and  could  have  communicated 
with  him.  If  the  plftintifT  had  the  righfto 
employ  Miller  and  make  the  defendant  lia- 
ble for  hia  services,  he  would  have  had  a 
like  right  to  employ  as  many  other  phy- 
aicians  as  he  mignt  have  deemed  necessaiy, 
and  compelled  defendant  to  have  paid  them 
all." 

•  Stephenson  v.  New  York  £  H.  R.  Co. 
(1853)  2  Duer  (».  Y.)  341.  The  court  of 
common  pleas  reasoned  thus:  *'No  emer- 
gency arose  which,  but  for  this  employment, 
would  have  interrupted  or  prevented  tbe 
running  of  defendant's  cars.  If  the  injury 
was  not  caused  by  the  negligence  of  its  ser- 
vants, contracting  to  pay  for  eipensw  to 
which  they  could  not  be  subjected  by  law 
would  be  no  bene&t  to  the  company.  If 
caused  by  such  negligeni:e,  this  employ- 
ment would  not  exonerate  them  from  any 
liahility  which  would  otherwise  have  at- 
tached.   The  principle  sought  to  be  invoked 
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On  tbe  other  band,  the  liability  of  a 
lailroad  company  for  medical  services 
rendered  to  an  employee  at  the  request 
of  its  general  superintendent  has  been 
affirmed  in  Alabama  on  the  gronnd  that 
snrh  an  ofBcial,  "having  saperviaion  of 
the  general  management  and  operation 
of  the  road,  including  the  employment, 
discharge,  and  control  of  employees, 
may,  in  an  emergency,  make  any  con- 
tracts connected  with  or  necessary  to 
runmng  the  trains.'"* 

c.  Managing  agents  of  eorporatton* 
othtrr  than  nHUcav  pompotUes. 

The  doctrine  that  the  ordinary  pow- 
ers of  agents  belonging  to  this  category 
may  be  enlarged  by  an  eraei^ency  has 
been  nnreservedly  accepted  by  one  of 
the  courts  which  hold  (see  §  24,  supra) 
that  the  employment  of  a  doctor  to  at- 
tend on  an  injured  person  is  not  within 
the  scope  of  those  powers.^  By  another 
of  those  eonrts  it  has  been  accorded  a 
recognition  of  an  extremely  qualified 
nature  in  a  case  where  the  services  in 
question  were  rendered  to  a  workman  in 
a  mine.  The  court  declined  to  lay  it  down 
absolutely  that  "a  case  cannot  arise  with 
a  mining  or  manufacturing  company,  or 
ercn  with  an  individual,  wherein  the 
facts  may  be  so  unnanal  and  extreme  as 
to  impose  upon  the  employer  a  duty  ana- 
logous to  that  imposed  on  railroad  com- 


has  no  application  to  thp  facU  of  tliiR 
case."  The  latter  part  of  this  etatement  is 
in  harmony  with  the  eeneraJ  views  tx.- 
presaed  a  few  years  previously  by  the  Eng- 
lish court  of  exchequer  in  Cor  v.  Midland 
Counties  R.  Co.  (1849)  3  Exch.  ZBB,  164 
Enj.  Reprint,  844,  18  L.  J.  Eich.  N.  S.  85, 
"■   ''"^,  65   (gee  {  33,  note  1,  supra,  which, 


court.      But  that   .     .,   ...   __   __.    __   __  __ 

lates  to  the  effect  of  an  emergency  in  en- 
larging the  normal  powers  of  an  agent,  has 
been  overruled  bj  the  later  decision  of  the 
exchequer  cfa amber  in  Langan  v.  Great 
Western  R.  Co.  (1874)  30  L.  T.  N.  S. 
(Emg.)173.     See   note    10    to    this    section, 

•a  Sevier  v,  Birmingham,  S.  ft  T.  River 
R.  Co.   (ISSO)  92  Ala.  288,  9  So.  405. 

8  See  Journal  k  T,  Co.  v.  Lones  (1914) 
130  TewL  209,  169  8.  W.  TOO,  where  the 
actual  point  determined  was  that  the  man- 
ager ol  a  newspaper  company  wss  not 
authorized  to  impose  upon  it  a  liability  for 
medical  services  rendered  to  an  injured  em- 
ployee after  the  emergency  created  by  the 
accident  had  expired. 

7  Cuahmnn  v.  Cloverland  Coal  A  Min.  Co. 
(1908)  16  L.RA.(N.a)  1078,  170  Ind.  402, 
127  Am-  St.  Rep.  391,  84  N.  E.  709.  The 
L.R.A.1918F. 


'  panics.*"  But  the  express  ruling  that 
"the  averment  that  the  iujared  party's 

wounds  were  so  severe  as  to  create  an 
emenrency  for  the  immediate  attention 
of  a  physician  and  surgeon  in  order  to 
save  life  is  but  pleading  the  baldest  con- 
clusion" indicates  that  this  general  eon- 
cession  as  to  the  effect  of  an  emergency 
was  not  intended  to  embrace  the  very 
class  of  cases  which  have  usually  been 
viewed  as  appropriate  for  the  applica- 
tion of  the  doctrine  here  under  discus- 
sion. The  serious  nature  of  the  injuries, 
and  the  consequent  risk  of  death  or  per- 
manent incapacity  to  which  the  injured 
persons  would  have  been  exposed  if 
medical  treatment  had  been  postponed, 
are  precisely  the  circumstances  which,  in 
most  of  the  cases  bearing  upon  the  sub- 
ject, have  been  assumed  to  constitute 
sufficient  grounds  for  afGrming  the  re- 
sftonsibility  of  the  defendants.*  It  is, 
moreover,  extremely  difficult  to  allow 
any  decisive  weight  to  the  particular 
reason  which  was  addaced  in  support  of 
the  theory  of  the  court,  via.,  that  the 
conditions  incidental  to  work  on  rail- 
roads and  in  mines  arc  so  essentially 
diverse  that  a  different  standard  of  re- 
sponsibility may  and  ought  to  be  ap- 
plied, according  as  the  person  treated  by 
the  claimant  was  engaged  in  one  of 
these  descriptions  of  industry  or  the 
other.'     For  the  purposes  of  its  aif^- 


actual  r&tio  decidendi  was  that  a  complaint 
was  demurrable  which  averred  that  the 
plaintiff  had  been  engaged  by  the  superin- 
tendent  of  a  mine  to  attend  on  a  servant, 
and  that  thin  contract  had  been  ratilied  by 
the  president  and  general  manager,  but 
which  did  not  alle^  any  facts  ahowing  the 
existence  of  a  special  emergency  which  im- 
poaed  upon  the  mining  company  the  duty 
of  employing  a  doctor.  This  decision  was 
followed  in  Sourwine  v,  McBov  Clay  Works 
(1808)  42  Ind.  App.  358,  86  N.  E.  782. 

a  That  the  supreme  court  of  Indiana  it- 
self was  in  this  case  unmindful  of  its  ear- 
lier views  concerning  tbe  nature  of  an 
emergenoT  is  apparent  from  the  statement 
in  Terra  Haute  ft  I.  R.  Co,  v.  Brown  (1880) 
107  Ind.  336,  8  N.  E.  218,  that  such  "an 
overwhelming  emergency  might  ariee  as 
would    create    a    necessity    for    immediate 

■I'lOTt  to  save  life,  or  prevent  great  bodily 

In    all    tbe    cues    cited    in    subaee.    (d), 
infra,   not   excluding  those  of  the  Indiana 
eonrts,  this  conception  of  tjie  nature  of  an 
"emergency"   was    aaaumed    to   be   the   ap- 
propriate one. 
">  The   remarks   made   in   this   cmmectioB 
re  as  follows:      "This  exception  relatiqg 
railroads  has  no  bearing  on  the  question 
before  us.     Tbe  appellee  is  a  eoal  mining 
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raent  in  this  point  of  view  it  is  assumed 
by  the  court  that,  in  respect  of  his 
ability  to  procure  medical  attendance 
pi-omptly,  either  on  liis  own  initiative, 
or  by  the  help  of  relatives  or  fiiends,  a 
raili'oad  employee  is  always  more  un- 
favorably situated  than  a  miner.  That 
such  an  assumption  cannot  warrantabiy 
be  entertained  as  a  basis  for  a  general 
rule  is  at  once  apparent  when  we  advert 
to  the  notorious  fact  that  a  large  part 
of  the  labor  in  the  mines  of  this  country 
is  performed  by  men  who  have  no  family 
ties,  and  are  constantly  moving  from 
l)l8ce  to  place. 

d.   Subordinate  agents  of  railway 

companies. 
By  most  of  the  courts  which  have  ex- 
pressed an  opinion  upon  the  jKiint  it  has 
been  held  that  subordinate  agents  of  a 
railway  company,  who,  under  ordinary 


circumstances,  are  not  empowered  to 
bind  it  by  contrMts  for  medical  attend- 
ance on  its  servants  or  passengers,  have 
an  implied  authority  to  make  such  oon- 
traete  in  its  behalf,  in  cases  where  there 
is  an  tu^ent  necessity  for  the  immediate 
employment  of  a  physician  or  surgeon 
to  attend  to  servants  or  passengers  who 
have  been  injured  by  conditions  or  oc- 
currences incident  to  the  operation  of 
the  road.  The  earliest  illustration  of 
this  doctrine  is  furnished  by  a  case  in 
which  the  English  court  of  exchequer 
chamber  upheld  a  verdict  against  a  rail- 
way for  the  cost  of  board,  lodging,  and 
other  necessaries  which  the  plaintiff,  an 
innkeeper,  had,  at  the  request  of  a  sub- 
inspector  of  the  railway  police,  whose 
duty  it  was  to  attend  at  the  scene  of  an 
accident,  supplied  to  certain  injui-ed  per- 
sons who  had  been  carried  into  the  inn 
after  an  accident.'**     As  is   shown   by 


company,  a  strictly  private  corporati 
Ita  business  ii  stationary.  Its  cniploT 
perform  their  duties  in  one  general  working 
place,  near  their  homes,  family,  friends, 
and  acquaintances,  and  have  all  the  facil- 
ities for  hastily  Bunimonin^  medical  and 
other  aid,  in  time  of  pressing  emergency, 
as  may  be  possessed  by  ibe  corporation. 
There  is  no  greater  or  different  reaion  for 
holding  a  private  mining  corporation  re- 
sponsible for  supplying  medical  aid  for  its 
emp1(»ees  than  appertains  to  all  kinds  of 
manufacturing  bodies;  and  we  perceive  no 
reason  why  either  class  of  corporations, 
under  ordinary  circumstances,  Sliould  be 
required  to  furnish  their  workmen  with 
m^ical  service  any  more  than  they  should 
be  required  to  furnish  them  with  dinner. 
.  .  .  It  is  not  averred  that  the  injured 
employee  was  unable  to  help  himself,  or 
that  he  bad  no  money  or  credit  or  family 
or  friends  present  to  give  hira  assistance, 
nor  is  it  ciiown  by  the  complaint  that  there 
existed  any  other  reason  why  he  was  not 
able  and  competent  to  speedily  summon  a 
physician  as  the  company."  In  this  pass- 
Hge  the  court  reiterates,  in  slightly  changed 
language,  the  arguments  previously  ad- 
vanced by  the  court  of  appeals  in  Cbaplio 
V.  Freeland  (18S3|  7  Ind.  App.  S76,  34 
N.  E.  1007  (see  subsec.  la),  supra),  and 
adopted  in  New  Pittsburgh  Coal  &,  Coke 
Co.  V.  Sbaley  (1900)  2a  lad.  App.  iSt.  58 
N.  B.  87,  in  which  a  counterclaim  founded 
on  a  contract  made  by  tlic  manager  of  a 
coal  company  for  the  treatment  (S  an  in- 
jured employee  was  disallotred. 

MLangan  v.  Great  Western  R.  Co.  (1874) 
30  L.  T.  N.  8.  {Bng.)  173.  There  the  pas- 
sengers in  question  were  carried  into  plain- 
tiff s  inn,  partly  by  Uie  help  of  the  station 
master  of  the  station  where  the  collision 
took  place.  The  subinspector  ordered  some 
brandy  to  be  given  to  one  of  the  injured 
peraonfi,  and,  in  reply  to  a  question  of 
plaintiff's   as    to   who   would    pay    for    the 
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maintenance  of  the  injured  persons,  replied, 
"Don't  trouble  yourself  about  that;  we'll 
see  that  all  is  right."  Bramwell,  B.,  said: 
"Surely  it  is  reasonable  to  say  that  the 
person  who  is  chief  in  office  where  the  acci- 
dent takes  place  should  have  authority  to 
do  those  things  which  must  be  done  at 
once,  and  which  are  presumably  for  the 
benefit  of  the  company.  Take  the  case  of 
a  number  of  bystanding  laborers  who  are 
asked  to  clear  the  linej  that  is  not  a  mat- 
ter of  absolute  necessity,  but  it  is  presum- 
ably for  the  benefit  of  the  company,  lake 
the  case  of  a  person  in  a  state  of  collapse, 
to  whom  a  glSKs  of  brandy  may  be  of  vital 
importance,  could  there  not  be  authority 
to  pledge  the  company's  credit  for  thatT 
And  here  the  question  of  quantum  is  not 
raised.  If,  at  the  outset,  Locke  [the  sub- 
inspector  of  police]  had  said  that  he  was 
going  to  pledge  the  company's  credit  for 
sIk  or  seven  weeks'  maintenance  of  the 
sufferers,  it  may  be  that  he  would  thereby 
have  exceeded  his  authority.  K  it  were 
his  duty  to  report  what  he  had  done,  the 


itinued  to  keep  the  persons  injured  be- 
yond a  certain  time,  she  must  do  so  at  her 
own  expense.  I  do  not  deterroine,  there- 
fore, whether  the  question  of  quantum,  if 
it  were  raised,  would  be  determined  for 
or  against  the  railway  company.  I  go  on 
the  ground  that  under  the  circumstances 
of  the  case  there  was  a  necessity  for  im' 
mediate  action,  and  there  was  no  one  to 
direct  what  should  be  done  but  Locke." 
Denman,  J.,  said:  "I  think  be  [the  in- 
apector]  had  authority  to  do  what  was 
reasonable  in  the  case  of  injured  pernons. 
and,  ex  necessitate  rei,  to  take  them  to  a 
place  of  security,  and  there  have  them 
properly  attended  to  till  the  arrival  of  a 
doctor.  I  do  not  say  that  it  necessarily 
follows  that  ha  would  have  authority  to 
give   orders  for.  the  supply  of  every  poa- 
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the  extracts  from  the  jadgments  whieh 
are  quoted  in  the  footnote,  the  rationale 
of  this  verj'  important  decision  was  that 
the  emergency  created  hy  the  circum- 
stances operated  so  as  to  invest  the  sub- 
inspector  with  an  enlarged  authority 
which,  for  a  certain  time,  at  least,  after 
ihe  accident,  extended  to  the  pledging 
of  the  company's  credit  for  the  cost  of 
snch  necessaries  as  might  be  required 
for  the  maintenance  of  the  passengers. 
Having  r^ard  to  the  broad  ground  upon 
which  the  right  of  recovery  was  affirmed, 
and  the  language  used  by  the  judges, 
this  ease  seems  to  have  virtually  over- 
ruled  the  earlier  one  in  which  it  was 


held  that  neither  a  station  master  nor  a 
guard  was  empowere<l  to  employ  a  sur- 


leading  case,  enibodyiug,  as  it  does,  the 
deliherate  conclusions  of  a  coui't  of  er- 
ror, should  liave  almost  entirely  escaped 
the  notice  of  the  American  judges  who 
have  had  occasion  to  consider  the  effect 
of  an  emergency  in  enlarging  the  pow- 
ers of  subordinate  agents  (see  §  1,  su- 
pra). But  a  doctrine  of  a  substantially 
similar  purport  and  scope  has  been  in- 
dependently evolved  in  several  of  the 
states."  In  some  of  the  cases  in  which 
this  doctrine  was  recognised,  the  right 


■ible  thing  that  might  bo  comfortable  to 
persons  under  these  ciTcumetftnces.  It  de- 
pends very  mucb,  I  think,  on  the  condition 
of  the  personB  taken  in."  Grove,  J.,  argued 
thiu:  "Locke  naa  for  tbis  district  tlie 
superior  officer;  and  what  was  hia  dutyF 
'To  attend  on  the  spot'  when  an  accident 
occurred.  That  cannot  mean  that  he  is  to 
attend  there  for  the  purpose  of  looking  on. 
but  that  he  i«  to  do  n'hst  he  conaiders  best 
under  bhe  circumstances  for  the  interests 
of  the  company,  and  to  repair,  as  far  as 
possible,  the  evil  consequences  of  the  acci- 
dent. ...  It  is  necessary  that  the 
persons  injured  should  be  removed;  and  is 
it  nob  part  of  bis  duty,  in  the  interests 
of  the  company,  to  take  the  injured  peraong 
to  some  place  where  they  can  be  reasonably 
atended  to?  And  is  it  not  a  necessary 
consequence  of  this  duty  to  take  them  away 
that  tbey  should  have  what  is  immediately 
necessary  for  tbeir  sustenance,  what  is 
necessary  to  keep  up  life  and  to  restore 
animation  or  strength  to  the  limbs,  bo  far 
aa  it  can  reasonably  be  done!"  Cleasby,  B., 
viewed  the  circumstances  from  a  different 
standpoint,  remarking  that  the  fact  of  the 
company's  having  allowed  the  plaintiff  to 
continue  the  performance  of  the  services 
after  the  inspector  had  made  his  report 
was  evidence  of  his  having  been  originally 
invested   witli   authority  to  make   the  con- 

HCoK  v.  Midland  Counties  R,  Co.  (1846) 
3  Exch.  208,  154  Eng.  Reprint,  B44,  IB  L.  J. 
Kxch.  N.  S.  65,  13  Jur.  66.     See  !  33,  note 

(a)  Contract  made  by  condnctor. 

la  In  Alabama  it  has  been  stated,  ar- 
guendo, that  a  contract  made  by  a  conduc- 
tor would  be  binding,  provided  that  "excep- 
timial  circumstsjices  justified  it.  and  pre- 
vented communication  with  higher  oHi- 
cials."  Sevier  v.  Birmingham,  H.  k  T. 
River  R.  Co.   1 18110)  92  Ala.  2o8,  Q  So.  406. 

In  St-  Ut\xis,  A.  &  T.  K.  Co.  v.  Hoover 
(ISOO)  S3  Aik.  377,  13  S.  W.  10B2  (pas- 
aenger  injured).  It  was  laid  down  that, 
where  a  person  is  injured  at  a  point  distant 
from  the  company's  chief  offices,  "and  there 
ia  urgent  necessity  for  the  employment  of 
a   enrgeon   to   render   professionat    services 
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to  an  injured  employee,  the  conductor,  if 
ha  is  the  highest  agent  of  the  company  on 
the  ground,  haa  authority  to  bind  the  cor- 
poration by  the  employment  of  a  surgeon 
to  render  the  services  re<]uired  by  the 
emergency."  Thia  decision  was  followed  in 
Arkansas  Southern  R.  Co.  v  Loughbridge 
(18981    65   Ark.   300,   45   S.   W.   B07    (em- 

floyee  injured),  and  Bonnette  v.  St.  Louis, 
.  M.  &  S.  R.  Co  1 11)08)  87  Ark.  107,  16 
L.R.A.(N.S.)  J080,  12S  Am.  St.  Rep.  30, 
112  S-  W.  220  (trespasser  run  over  by 
train).  In  the  latter  case  the  dismissal  of 
the  complaint  was  held  erroneous,  for  the 
reason  that  the  esistenca  of  an  emergency 
was  sliced.  The  court  took  the  position 
that  'before  su/Hcient  time  had  intervened 
to  ascertain  whether  the  accident  was 
caused  by  the  negligence  of  the  company, 
he  [the  conductor]  certainly  had  at  least 
the   implied  authority  to   protect   his   com- 

Kny  by  doing  what  might  be  necessary  to 
iSen  the  damages  in  the  event  it  should 
be  afterwarda  ascertained  that  the  company 
was  liable.  This  authority  would  be  sum- 
cieot  to  bind  the  company  for  hie  contract 
with  the  Burgeon,  but  not  for  the  surgeon's 
contract  with  others.' 

In  Chicago  4  A.  R.  Co,  v.  Davis  (1900) 
94  IlL  App.  54.  the  court  said:  "The  rule 
is  well  settled  in  this  state  that  where  an 
accident  happens  to  an  employee  of  a  rail- 
road company,  and  local  surgeons  of  the 
company  are  not  in  the  vicinity,  and  the 
condition  of  the  injured  man  requires 
prompt  medical  attention,  that  the  repre- 
sentative of  the  company  in  authority  at 
the  time  and  place  of  the  injury  has  the 
right  to  employ  medical  assistance-"  Of 
the  two  cases  cited  bv  the  court,  however, 
only  one,  Indianapolis  &  St.  L.  R.  Co.  v. 
Morris  (1673)  07  111.  21)5.  is  a  precedent  in 
point  The  other.  Toledo,  W.  &  W.  R.  Co, 
V.  Rodrigues  (1868)  47  IIL  188,  BS  Am. 
Dec.  484,  involved  merely  the  ordinary 
powers  of  a  general  superintendent. 

In  Chicago  Con  sol.  Traction  (^.  v. 
Mathews  11904)  IIT  111.  App.  174,  where 
a  man  injured  hy  a  live  trolley  wire  waa 
attended  hy  a  surgeon  called  in  by  the  con- 
ductor of  a  street  car.  the  court  eaid:  "We 
are  inclined  to  the  vieiv  that  when  one  is 
thus  hurt,  and  the  condition  of  the  injured. 
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of  recovery  was  affirmed  with  respect  to 
aervicea   performed    for   tlic   benefit    of 


I  trespassers."    That  this  position  is  logi- 
I  eally  indicated,  whatever  is  deemed  to 


party  requires  prompt  medical  attendaiioe, 
and  no  surgeon  of  the  company  is  obtain- 
able, the  representative  of  the  company  in 
authority  at  the  time  and  place  of  the  acci- 
dent has  a  right  to  employ  a  physician,  and 
thus,  for  the  time  being,  at  least,  to  bind 
the  company  to  pay  for  his  reasonable  ser- 
vices." In  view  of  the  earlier  decisiaoB  the 
hcsitatbK  linkage  tlius  used  by  the  court 
is  somenhat  singular. 

In  the  following  Indiana  dedsiona  it  has 
been  held  that  a  conductor  possesses  this 
temporary  authority  whenever  he  is  the 
highest  agent  of  "the  company  who  is 
present  at  the  spot  where  an  accident  oc- 
curs: Terre  Haute  &  I.  It.  Co.  v.  McMurray 
(1884)  98  Ind.  358,  49  Am.  Rep.  752; 
Louisville,  N.  A.  t  C.  R.  Co.  v.  Smith 
fl8a9)  12  Ind.  353,  6  L.R.A.  320,  22  N.  E. 
77S;  Hunt  V.  Illinois  C.  R.  Co.  (1904)  163 
Ind.  106,  71  N.  E.  195,  16  Am.  Nee.  Rep. 
313;  Toledo.  St.  L.  &  K.  C.  R.  Co.  v.  Mvlott 
(1802)  a  Ind.  App.  438,  33  N.  E.  '136: 
Evanaville  &  R.  R.  Co.  v.  Freeiand  (1892) 
4  Ind.  App.  207,  30  N.  E.  803. 

In  Gaudreau  v.  Canada  Atlantic  R.  Co. 
(1003)  Rap.  Jud.  (Juebec  24,  C.  S.  337,  the 
court  cited  the  Langan  Case,  note  ID,  su- 
pra, aa  a  controlling  authoritv;  but  the 
right  of  recovery  was  predicated  main" 
the  ground  of  ratification.  See  S  87,  nr 
infra.  See  also  the  casea  cited  in  not 
infra,  in  which  recovery  was  denied  merely 
on  the  ground  that  the  injured  per  son  i 
were  trespassers. 

The  general  principle  that  the  esistenct 
of  an  emergency  nmiiiifiea  the  ordinary 
powers  of  a  railway  company's  amenta  with 
regard  to  the  making  of'  contracts  fot 
medical  attendance  was  recognised,  argu. 
endo,  in  Holmes  v.  McAllister  (1900)  123 
Mich.  403,  48  L.R.A.  306.  82  N,  \V.  220. 

It  may  be  mentioned  in  passing  that  the 
theory  adverted  to  in  tlie  Boniiette  Case 
(Ark,)  Biipra,  which  virtually  involves  an 
imputation  to  the  railway  company  of  an 
absolute  duty  to  give  proper  attention  to 
an  injured  person,  was  applied  in  North- 
ern C.  R.  Co.  V.  State  (]S«8|  29  Md.  421, 
90  .4m.  Dec.  64S,  where  the  action  was  one 
of  tort  for  the  recovery  of  damages  in  re- 
spect of  the  death  of  a  man  who  had  been 
struck  by  a  train,  and  who  was,  under  cir- 
cumstances evincing  a  truly  revolting  cal- 
lousness on  the  part  of  the'  trainmen,  sim- 
ply carried  into  a  shed,  and  left  there  in  a 
helpless  and  insensible  condition.  The  court 
said:  "If.  in  removing  and  locking  up  the 
unfortunate  man,  though  apparently  dead, 
negligence  was  committed,  whereby  the 
death  was  caused,  there  is  no  principle  of 
reason  or  justice  upon  whicli  the  defendant 
can  be  exonerated  from  rcBponsibilitv,  To 
contend  that  the  agents  were  not  acting  in 
the  course  of  their  emploj-ment  in  so  re- 
moving and  disposing  of  'the  psrtv  i,?  to 
contend  that  the  duty  of  the  defendant  ex- 
tended  no  farther  than  to  have  cast  off  by 
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the  wayside  the  helpless  and  apparently 
dead  man,  without  taking  care  to  ascertain 
whether  he  was  dead,  or,  if  alive,  whether 
his  life  could  be  saved  by  reasonable  assist- 
ance, timely  rendered.  For  such  a  rule  oE 
restricted  respoDsibility  no  authority  has 
been  produced  and  we  apprehend  none  can 
be  found."  It  Eteems  clear  that  a  court 
which  accepts  the  doctrine  propounded  in 
this  case  with  regard  to  the  duty  of  a  rail- 
road company  to  care  for  a  person  who  has 
been  injured  by  a  train  cannot  eonsistenHv 
refuse  to  hold  the  company  liable  for  such 
medical  or  surgical  attendance  as  the  em- 
ployees operating  the  train  may,  in  the  ex- 
ercise of  a  reasonable  discretion,  determine 
to  be  nece.tsary  for  the  purpose  of  mitigat- 
ing, at  least,  the  ^rst  effects  of  the  injury. 
For  another  decision  which  bears  upon  the 
same  phase  of  the  question,  see  \azno  &, 
M.  Valley  R,  Co,  v.  Bvrd  (lOOBt  89  Mils. 
309,  42  So.  286,  where  a  passenger  waa 
injured. 

(b)  Contract  made  by  foiemon. 
In  Aimone  r.  Chicago,  M.  4  St.  P.  R.  Co, 

(1013)    182  IlL  App.  502,  where  the  injiu^ 

treated  by  the  claimant  was  sustained  by 
a  laborer  working  in  a  gang  aupervieed  by 
a  foreman,  the  court  said  that,  if  it  were 
a  fact  that  the  foreman  was  the  highest 
officer  of  the  company  on  the  ground,  "he 
had  authority  to  employ  the  claimant  to 
perform  such  temporary  service,  by  way  of 
nrst  aid.  as  the  occasion  requir^;"  and 
that,  in  this  point  of  view,  recovery  might 
lie  had  for  the  services  rendered  in  treat- 
ing the  injured  man  in  the  defendant's 
yard,  and  for  such  services  as  the  evidence 
might  show  were  neceasariiy  performed  be- 
fore the  claimant  had  time  to  communicate 
with  authorized  agents  of  the  defendant. 

(c)  Contract  made  by  station  master. 
In   Vandalia  R.  Co.   v.  Bryan    (1915)    60 

Ind.  App.  223,  110  N.  E.  218,  the  authority 
of  a  station  master  to  engage  surgeons  to 
perform  operations  necessary  to  save  the 
life  of  a  trespasser  who  had  been  run  over 
by  a  train  was  affirmed, 

"In  Bonnette  v.  St,  Louis,  L  M.  ft  R.  R. 
Co.  (1908)  87  Ark.  197,  16  L.R.A.(N,S,) 
1081.  128  Am.  St,  Rep.  30,  112  S.  W.  220, 
the  court  remarked  that  "if  the  duty,  and 
the  consequent  liability  for  failure  to  dis- 
charge that  duty,  grow  out  of  the  obliga- 
tions which  the  impulses  of  our  common 
humanity  would  augvest  and  impose  under 
such  circumstances,  then  we  do  not  see  that 
the  status  or  relationship  of  the  party  in- 
jured to  the  party  producing  the  injury 
could  affect  the  question  of  the  appellee's 
-ight  to  recovery," 

In  Vandalia  R.  Co.  v.  Bryan  (lud.j  supra, 
the  fact  that  the  person  treated  was  a  tres- 
passer was  declared  to  have  "no  bearing^ 
upon  the  extent  of  the  authority  of  a  con- 
ductor to  engage  the  plaintiff.  "  The  coart 
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be  the  tme  rationale  o£  the  doctrine 
(sec  §  53,  infra),  would  seem  to  be  rea- 
sonably clear.  Bat  in  other  cases  the 
i-ircumstaiice  that  the  injured  person 
was  a  trespasser  has  been  held  to  con- 
Rtitate  a  bar  to  the  maintenance  of  the 
action." 

The  doctrine  illustrated  by  the  cases 
which  are  reriewed  under  the  preceding 
[lacagiaph  has  been  held,  so  far  asi  serv- 
ants are  concerned,  to  be  applicable  only 
as  regards  cases  in  which  the  injuries 
treated  were  sustained  while  t)iey  were 
entra^ed  in  the  line  of  their  duty,  and 
within  the  scope  of  their  employment.'** 

In.  eases  decided  in  New  York  and 
Texas  the  theory  as  to  the  implied  ea- 


lai-genient  of  the  noi-mal  authority  of 
subordinate  agents  of  railroad  com- 
panies has  been  rejected.  But  in  neither 
of  these  coses  was  there  any  thorough 
examination  of  the  questions  involved," 

e.  SuborAinate  agenta  of  corpor^tott* 
other  than  railway  cwmpanfes. 
Some  cases  proceed  upon  the  doctiine 
that  a  foreman  appointed  by  a  company 
other  than  one  operating  a  railroad,  to 
supervise  and  control  a  gang  of  work- 
men, is  impliedly  authorized  to  engage  a 
doctor  to  treat'  one  of  them  who  has 
sustained  an  injury  which  requires  im- 
mediate attention."  This  doctrine  would 


»aid  that  it  was  not  for  the  station  master.  I 
who  had  hired  the  claimant,  "to  inveetigate 
vfaether  appellant  was  liable  to  the  injured 
person  before  undertaking  to  aid  him." 

KAdama  v.  Southern  R.  Co.  (18991  125 
IT,  C.  565,  34  S.  E.  642  (company  not  liable 
to  doctor  summoned  by  conductor  to  attend 
on  men  who  were  injured  through  derail- 
mrnt  of  train  on  which  they  were  stealing  a 
ride).  Willi  v.  International  &  G.  N.  R. 
Co.  (1905)  41  Tex.  CiT.  App.  58,  92  S.  W. 
•liZ  (companT  not  liable  to  doctor  who,  at 
request  of  conductor,  treated  a  man  who 
was  run  over  by  train). 
(d)  Contract  made  by  claim  agent. 

In  Scullm  V.  Routh  (19171  126  Ark.  571. 
1»1  S.  \V.  218,  Uie  power  of  ut  agent  of 
this  description  to  engage  a  surgeon  wher- 
ever it  is  impoBsible  to  procure  one  of  those 
regularly  retained  by  the  company  was 
affirmed  with  special  reference  to  the  rules 
promulgated  ad  hoc  by  the  company  of 
which  the  defendant  was  receiver.  But  the 
court  also  rettarded  the  case  aa  beinc  within 
the  »eope  of  the  doctrine  appliea  in  the 
earlier    cases    cited    in   eubd.    (a)    of    tais 

(e>  Contract  made  by  assistant  engineer. 

The  implied  authority  of  an  employee  of 
this  description  was  rteognized  in  the  case 
riled  in  the  note  14ti,  infra,  but  limited  to 
the  extent  there  stated. 

14*  In  Carson  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1917)  —  Iowa,  -.  104  N.  W.  747. 
wliere  the  claim  of  a  surgeon  summoned 
[iv  an  assistant  engineer  in  cliarge  of  grad- 
ing worit  to  operate  upon  a  wounded  lab' 
orrr  was  disallowed  on  the  ground  that  the 
nound  was  inflicted  while  he  was  laid  off 
on  a  rainy  day,  and  was  at  a  considerable 
distance  from  the  company's  premises.  The 
evidence  showed  that  the  bills  of  surgeons 
previously  called  in  uoder  similar  circum- 
klRDCes  had  been  paid,  but  on  all  these 
occasions  the  servant  Imd  been  injured 
while  he  wag  actually  at  work. 

li  VoorhecB  v.  New  York  C.  &  H.  R, 
Co.  (1909)  129  App.  Div.  780,  114  K. 
Supp.  242.  affirmed  (without  opinion) 
(1910)   198  N'.  T.  558,  92  N.  E.  1105,  wliere 
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the  plaintifT  had  been  summoned  by  tha 
xuperin  ten  dent  of  a  hospital  to  treat  an  in- 
jured employe"  of  the  defendant,  tha  court 
declined  to  follow  llie  decisions  in  other 
B  which  proceeded  upon  the  ground 
t  uijr  emplojee  present  when  the 
emergency  ariaes  may  summon  a  physician 
I  the  responsihility  of  the  employer. 
A  doctrine  of  similar  purport,  but  re- 
ferred to  different  considerations,  was  ap- 
plied in  Houston  &  T.  C.  Co.  v.  Watkins 
11878)  1  Tex.  App.  Civ.  Gas.  (White  &  W.) 
147,  where  a  judgmeM  in  favor  of  a  claim- 
ant who  had  been  called  in  by  the  defend- 
.  roadmaster  was  reversed  for  rcftsons 
thus  stated:  "It  is  a  fact,  to  which  this 
court  will  not  close  its  eyes,  that  in  emer- 
ncies  every  person  connected  with  the 
ad  can  open  communication  with  the 
ipcrintendent  and  oitirers  in  less  time 
...an  it  has  taken  us  to  write  this  sentence. 
Having  officers  charged  with  the  duty  of 
seeing  to  it  that  the  necessary  attention 
is  rendered  to  the  injured  in  case  of  acci- 
dent, this  court  will  not  infer  that  any 
and  every  employee  has  authority  to  bird 
the  company  by  "employinp  physicians  and 
Burgeons  whenever  they  please  or  think  it 
jiroper  to  do  so."  So  far  as  it  relates  to 
the  implied  power  of  the  employing  agent, 
this  decision  has  been  virtually  overruled 
by  the  later  ease  (see  note  14,  supra)  in 
w'hich  it  was  taken  for  granted  by  the 
same  court  that  the  action  would  have 
been  maintainable  if  the  injured  peraon 
had  not  been  a  trespasser, 

IS  In  Salter  v,  Nebraska  Teleph.  Co. 
(1907)  79  Heb.  373.  13  L,R,A,(N.K,)  545, 
112  N.  W.  890,  tlie  following  statement  (rf 
principles  was  tornuilated  in  the  headnote 
written  by  the  court:  "When  a  serious 
injury  requiring  immediate  medical  or  sur- 
gical services  is  incurred  by  the  employee 
of  a  company  engaged  in  a  business  danger- 
ous to  its  employees,  and  the  injury  is 
received  at  a  place  distant  from  the  home 
of  the  injured  party,  any  general  officer  of 
the  company  then  present  may  engage  such 
medical  or  surgical  treatment  and  care  aa 
the  case  requires,  and  bind  the  company 
for    the   reasonable   value   thereof,   witliout 
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clearly  not  be  accepted  in  an  unquali- 
fied form  by  any  conrt  which  takea  the 
position  that  it  is  only  in  cases  involv- 
ing the  liability  of  railroad  companies 
that  the  normal  powera  even  of  manag- 
ing agents  are  deemed  to  be  susceptible 
of  eiilai^cment  by  an  emergency,  in  the 
sense  in  which  that  expression  is  com- 
monly used." 


e  B2a.  Same  aubject.  lAmitm  of  the  en- 
larged authority  as  predicated. 
By  all  the  courts  which  have  accepted 
the  doctrine  concerning  the  effect  of  an 
emeigency  in  enlarging  the  powera  of  an 
agent  the  position  has  been  taken  tiiat 
this  enlai^jement  is  predicable  only  with 
respect  to  the  period  during  which  the 
emergency  subsists.'  In  this  point  of 
view  it  follows  that  the  principal  can- 
not be  held  liable  for  services  rendered 
after  the  emei^oncy  has  expired,*  exee]>t 


any  proof  on  the  part  of  the  party  furnish- 
ing suth  treatment  and  (.«re  that  Burh 
general  officer  of  the  company  had  Bpccial 
authority  to'  make  Buuh  contract,  or  that 
Euch  action  on  bia  part  came  within  the 
general  scope  of  his  power  and  duties.  In 
case  of  serious  injui^  to  an  employee  un- 
der the  eircumstancea  above  set  out,  if  no 
general  oHieer  of  the  ctHnpanj  is  present, 
the  lijghest  ofScer,  or  person  higliest  in 
authority  then  present,  may  bind  the  com- 
pany for  such  services  as  the  emergency 
may  demand." 

In  Texas  Bldg,  Co.  v.  Albert  (IfllO)  57 
Tex.  Civ.  App.  638,  123  S.  W.  716,  it  was 
laid  down  that  a  foreman  who  had  been 
intrusted  witli  the  snpprvision  and  control 
of  a  crew  of  workmen  sent  out  from  the 
defendant's  main  office  to  erect  a  building 
in  a  distant  town  had  implied  authority, 
in  a  cose  where  prompt  ftotion  was  de- 
manded, to  engage  a  doctor  to  attend  on 
an  injured  workman.  As  to  the  ratio 
decidendi,  see  {  53,  infra. 

In  Rich  V,  Edison  Electric  Co.  (1912)  18 
CaL  App.  354.  123  Pae.  230,  the  court,  ar- 
guendo, treated  the  rule  as  heing  well 
established,  "that  even  subordinate  em- 
ployees of  a  corporation,  who,  under  ordin- 
ary pircumstantes,  are  not  empowered  to 
bind  the  corporation  by  contract,  neverthe- 
less possess  power,  where  an  urgent  neces- 
sity exists  for  immediate  employment  by 
reason  of  injuries  incident  to  the  opera- 
tions of  the  corporation,  to  employ  medi- 
cal help  to  alleviate  the  condition' of  per- 
sona so  injured."  But,  having  regard  to 
the  decisions  as  a  whole,  including  those 
which  relate  to  the  powers  of  managing 
agents,  it  ia  clear  that  no  more  can  be 
asserted  than  that  this  rule  is  supported 
by  some  precedents. 

"See  Indiana  cases  referred  to  under 
BubsecB.  (a)  and  (e),  supra.  At  first  sight 
it  might  appear  tliat  the  doctrine  enounced 
in  those  caaes  indicates  a  departure  from 
that  laid  down  in  an  earlier  case  in  which 
it  was  declared  that  "railroads  are  under 
precisely  the  same  obligation  in  respect  to 
procuring  medical  and  surgical  aid  for 
their  employeea  as  other  employers  under 
like  circumstances;  and  the  authority  of  a 
railroad  employee  is  not  different  in  that 
respect  from  the  authority  of  one  employed 
by   any  other  corporation   or  person   when 

f laced  in  a  like  situation."  Terre  Haute  & 
.   R.   Co-   V.   Brown    (1886)    107   Infl.   336, 
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8  N.  E,  218.  But  in  this  passage  the 
court  was  merely  formulating  a  general 
rule  applicable  to  ordinary  cases,  and  not 
to  those  m  which  there  is  an  emergency. 

1  For  decisions  of  this  purport,  see  Bed- 
ford Belt  R.  Co.  V.  McDonald  (1805)  12 
Ind.  App.  820,  40  N.  E.  821  (statement  re- 
iterated in  same  case  (1887)  17  Ind.  App. 
492,  (to  Am.  St.  Rep.  172,  46  N.  E.  1022); 
fiodshaw  V.  J.  N.  Struck  &  Bro.  (1000)  109 
Ky.  285,  61  LJLA.  668,  68  S.  W.  781  (rule 
affirmed  in  a  case  where  power  of  employee 
waa  denied  even  as  regards  the  time  im- 
mediately after  the  accident) ;  Holmes  v. 
McAllister  (1900)  123  Mich.  494,  48  L.R.A. 
396,  82  N.  W.  220  (similar  decision). 

In  Ohio  Sl  U.  K.  Co.  v.  Early  (1894)  141 
Ind.  73,  28  L.R.A.  645,  40  N,  E.  257,  the 
court  remarked  that  the  obligation  ot  fur- 
nishing medical  assistance  is  one  whii-h 
"arises  out  of  strict  necessity  and  urgent 
exigencr,  where  immediate  attention  tliere- 
to  is  demanded  in  order  to  save  life  or 
prevent  great  injury.  [It]  ,  .  .  arises 
with  the  emergency  and  with  it  expires." 
For  similar  language,  see  Toledo,  St.  L.  ft 
K.  C.  R,  Co.  T.  Mylott  (1893)  6  In*.  App. 
448,  33  N.  E.  135. 

■  In  Ohio  &  M.  R.  Co.  V.  Early,  note  1, 
supra,  it  was  held  that  the  conscious  and 
deliberate  choice  which  an  injared  em- 
ployee, while  in  possession  of  bis  mental 
faculties,  had  made  respecting  the  time 
when,  place  where,  and  person  by  whom  he 
would  be  treated,  relieved  the  master  of 
any  liability  for  failure  to  provide  other 
treatment,  and  that  no  liability  on  the  part 
of  a  railroad  company  for  failure  to  pro- 
vide for  an  injured  brakeman  was  shown, 
where  thi-  evidence  was,  that  tlie  beat 
medical  treatment  which  could  be  obtained 
at  the  little  town  where  he  was  injured 
was  procured;  that  he  was  removed  as  soon 
as   possible,   with   his   intelligent  and   i 


provided  for 
were  awaiting  him;  that  he  insisted  on 
being  taken  still  further,  to  the  town 
where  he  lived ;  and  that  he  died  aoon  after 
reaching  the  place,  from  loss  of  blood  sua- 
tained  while  he  was  on  the  way, 

A  surgeon  who,  at  the  direction  of  the 
conductor,  amputates  the  leg  of  an  em- 
ployee injured  in  an  accident  to  a  con- 
struction  train   by   which   a   large   number 
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npoa  the  grounds  of  express  authoriza- 1 
tion,  ratiiicatioQ,  or  ci^toppel.* 

For  the  purposes  of  tliis  doctrine  it  I 

are  injured,  there  being  0DI7  one  surgeon 
of  the  conlpuiy  preBent,  who  is  unable  to 
attend  to  a.11  the  wounded,  is  entitled  to 
nimpensation  therefor,  but  not  for  ser- 
T'lipf  rendered  after  the  emergencr  feaBCii. 
Ei-8n»rille  &  K.  R.  Co.  v.  Freelcind  (1892) 
4  Ind.  App.  SOT,  30  N.  E.  SO3  (damages 
measured  on  the  baaU  thus  indicated). 

In  Terre  Haute  &  I.  R.  Co.  v.  Brown 
(18fl6)  107  Ind.  337,  8  N.  E.  218,  it  was 
held  that  the  temporary  powers  poaaeased 
by  a  conductor  in  an  emergency  do  not 
entitle  him  to  confer  upon  a  surgeon  en- 
^ged  by  bim  authority  to  employ  aasittt- 
ante  at  the  company's  eTpenae;  and  that, 
if  the  surgeon  first  engaged  finds  it  "neces- 
sary or  convenient  to  call  in  other  assist- 
ants." they  must  look  to  him  for  their 
compenaation. 

In  Louisville,  N.  A.  &  C.  R.  Co.  v.  Smith 
(1-S89)  121  Ind.  353,  6  L.R.A.  320,  22  N.  E. 
T7'>.  the  court  thus  discujised  the  remedial 
riglita  of  a  doctor  who  had  been  called  in 
tu  assist  one  engaged  by  a  conductor :  "The 
coniluctor      .  had    authority    to   do 

what  the  emergency  demanded,  in  order 
to  preserve  his  injured  fellow  employee 
from  serious  harm;  but  he  had  no  author- 
ity to  do  more.  VVhen  the  company  had 
procured  the  services  of  a  competent  sur- 
zeoit,  it  did  all  that  it  was  morally  or 
legally  bound  to  do,  and  the  conductor 
could  not  impose  upon  it  any  greater 
obligation.  We  hold  that  the  conductor  did 
have  authority  to  at  once  employ  the  sur- 
gical aid  demanded  by  the  urgency  ot  the 
occasion;  but  we  hold,  also,  that  .his 
antbority  did  not  extend  beyond  this  limit. 
.  .  .  It  is  immaterial  whether  Dr.  Judah 
(the  surgeon  first  employed]  was  called  by 
a  brakeman  or  by  the  conductor  in  person; 
for,  if  he  was  called  by  the  direction,  ex- 
press or  implied,  of  the  conductor,  or  if 
the  conductor  confirmed  what  had  been 
done,  he  could  not  subsequently  employ 
another  surgeon.  It  is  possible  that  Dr. 
Smith  [the  second  surgeon  celled  in]  may 
be  entitled  to  compensation  for  one  visit, 
that  made  in  obedience  to  the  telegram, 
for  it  may  be  that  he  had  a  right  to  act 
upon  it  at  once;  but  when  he  found  the 
injured  man  attended  hy  a  competent  sur- 
geon be  bad  no  right  to  continue  to  give 
the  case  attention  and  charge  the  company. 
He  was  bound  to  know  that,  when  the 
•gent,  who  possessed  limited  special  author- 
ity, had  procured  the  services  of  a  com- 
Ctcnt  surgeon,  his  authority  was  ex- 
ulted; and  if,  with  this  knowledge,  he 
continued  to  give  the  injured  man  atteu' 
tion,  he  did  it  at  the  eipeage  of  some  other 
person    than   the   aeent's   principal." 

In  Vandalia  R.  Co.  v.  BryMi  (ISIS)  00 
Ind.  App.  223,  110  N.  E.  218,  the  two  de- 
cisions last  cited  were  erroneously  cited  in 
imppoK  of  a  ruling  to  the  effect  tlMt,  "If  the 
condition  of  the  patient  and  the  emergeuey 
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would  Bcem  that,  irrespective  of  the 
actual  condition  of  the  injured  person, 
the  eniei^ncy  is  deemed  to  subsist  ouly 

of  the   case   mode   additional   surgical   and 
medical    aid   abeolutely   necessary,      .     . 
the  doctor  engaged     ...     to  perfMin  the 

necessary  services  would  be  justified  in 
calling  the  necessary  additional  aid,"  and 
lonsequently  k  entitled  to  recover  for  their 
Hcrvices  as  well  es  for  hia  own.  The  former 
case  is  manifestly  a  specific  authority 
against  the  doctrine  thus  laid  down.  The 
latter  involved  merely  the  extent  of  a  con- 
ductor's powere.  The  effect  of  the  actual 
ruling  ill  the  Bryan  Case  itself,  where  the 
action  was  brought  to  recover  for  the  whole 
of  the  services  rendered  during  a  period 
of  about  six  weeks  by  the  plaintitT  and  the 
otl>er  surfi^eons  whom  he  had  calicd  in  to 
assist  him.  is  indicated  by  the  following 
extract  from  the  opinion;  "It  seems  to  us. 
however,  that  all  of  the  better  reasoned 
cases  have  limited  tlie  recovery  of  physi- 
cians empl(^-ed,  as  was  appellee  in  this 
case,  to  what  should  be  termed  as  emer- 
gency or  first  aid  services,  and  no  more. 
And  in  all  such  casps  an  emergency  exists 
where  the  exigencies  are  of  so  pressing  a 
nature  that  immediate  action  must  be 
taken  to  relieve  the  injured  party  from 
his  present  suffering,  or  preserve  his  life; 
and  when  suth  services  have  been  rendered, 
the  emei^ncy  authorizing  tlie  original  em- 
ployment ceases  to  exist,  and  there  is  no 
further  liability  for  medical  services  unless 
such  further  liability  arises  by  reason  of 
Bomo  additional  contractual  relation  be- 
tween the  parties.  It  is  the  inability  of 
the  injured  party  to  obtain  medical  aid 
for  iiimself  that  gives  rise  to  the  emer- 
gency. .  .  .  We  have  held  that,  under 
the  tacts  of  this  case,  appellant  is  liable  to 
appellee  for  emergencv  first  aid  services 
rendered,  and  what  shall  constitute  first 
and  emergency  services  is  a  question  of 
fact  for  the  jury;  and  an  there  was  no  evi- 
dence introduced  from  which  the  value  of 
such  services,  independent  of  the  value  of 
all  services  rendered  by  appellee  and  the 
other  physicians,  can  be  ascertained,  wo 
are  required  to  reverse  the  judgment." 

Compare  also  the  remarks  of  Bramwell, 
B.,  in  Langan  v.  Great  Western  R.  Co., 
I  62.  note  10,  supra,  concerning  the  limits 
of  the  employing  agent's  authority  to 
pledge  the  defendant's  credit. 

■  The  first  of  these  qualiii cations  was  the 
only  one  specified  in  St.  Louis,  A.  &.  T.  R. 
Co.  V.  Hoover  (1890|  53  Ark.  377,  13  S.  W. 
iOB2>  hut  the  other  two  should  manifestly 
be  included  in  any  statement  which  pur- 
ports to  be   complete. 

The  same  criticism  is  applicable  to  tha 
remark  in  Holmes  v.  McAllister  (1900)  123 
Mich.  494,  48  L.II.A.  396,  iZ  K.  W.  220, 
that  "if  tbe  physician  desires  to  hold  the 
employer  responsible  for  snbsequent  aer- 
vieaebs  must  make  a  special  contract  witfa 


lyGoogle 


Si 


AKXO,— LIABILITY  FOR  SERVICES  OF  OXE  EMPLOYED  BY  AflKXT. 


for  such  time  as  may  be  needed  for  com- 
municating the  facts  to  the  principal, 
or  his  representative,  and  ascertaining 
whether  he  will  consent  to  defray  the 
expenses  of  treatment  in  tlie  future.  If 
he  refuses  his  consent,  his  liability,  in  so 
far  as  it  has  been  created  by  the  emer- 
gency, is  ordinarily  devested  when  the 
doctor  in  attendance  on  tlie  injured  per- 
son is  informed  of  the  refusal,  or,  if  the 
person  has  no  money  to  defray  the  cost 
of  future  treatment,  when  the  cose  has 
been  reported  to  the  public  authorities 
whose  dnty  it  is  to  take  care  of  the 

In  a  case  where  a  brakeman  whose 
injury  was  sustained  in  a  town  in  which 
the  railroad  company  had  a  competent 
sui^eon  of  its  own,  and  ample  facilities 
for  treating  his  injury  were  available, 
had  been,  at  his  own  request,  removed 
to  another  town,  in  which  he  desired  to 
be  for  the  reason  that  he  had  many 
fri ends '  there,  it  was  held  that  the  con- 
ductor's enlaiged  authority,  as  predi- 
cated from  emei^euey  arising  from  the 
accident,  did  not  extend  to  the  making 


of  a  contract  for  the  board  and  lodging 
of  the  brakeman  at  a  hotel  in  the  latter 
town,'  The  court  remarked  that,  even 
if  the  company  was  responsible  for  the 
injury  in  question,  "its  responsibility 
for  any  service  not  comprehended  within 
an  emergency  is,  as  to  such  employee,  to 
be  recovered  as  a  part  of  his  damages." 
In  the  case  cited  below,  the  limits  of 
the  agent's  enlai^ed  authority  were  con- 
sidered with  reference  to  the  language  of 
the  specific  rules  promulgated  by  the 
defendant.* 


By  some  courts  a  basis  for  the  doc- 
trine as  to  the  effect  of  au  emergency 
has  been  found  in  the  dictates  of  "hu- 
manity and  justice,"  which  are  assumed 
to  impose  upon  the  principal  an  abso- 
lute juristic  duty  to  see  that  the  injured 
person  shall  immediately  receive  sucU 
attention  as  will  relieve  his  suffering, 
and  mitigate  the  ulterior  consequences 
of  his  injury.*    In  most  of  the  cases  in 


«In  Salter  v.  Nebraska  Tele  ph.  Co.  (1007) 
79  Neb.  375.  13  L.R.A.(N.S.l  545,  112 
N.  W.  600,  tie  court  stated  its  views  in 
the  headnote  written  by  it:  "While  not 
attempting  to  formulate  any  general  rule 
to  determine  what  constituteB  emergency 
treatment  for  which  a  company  will  be 
liable  under  employment  made  by  an  officer 
or  agent  of  known  limited  authority,  it 
ought  generally  to  extend  for  a  time  suffi- 
cient for  tile  party  employed  to  communi- 
cate with  the  company,  and,  if  it  decline 
to  be  further  responsihle.  for  notice  to  the 
proper  poor  authorities,  if  the  injured  party 
is  entitled  to  public  care."  In  that  case 
the  trial  judge  had  directed  a  verdict  for 
the  plaintiRa  for  the  full  amount  oF  their 
claim  for  iervices  rendered  to  the  injured 
servant  during  the  whole  time  he  was  in 
the  hospital,  and  refused  to  admit  evidence 
offered  to  show  that  the  defendant  had  in- 
formed them  that  it  would  not  be  reaponai- 
ble  (or  any  services  except  the  iirat  treat- 
ment.    The  verdict  was  set  aside. 

The    above    case    was    distinguished    in 


jured  employee  had  been  taken  to  a  hospital 
bv  a  eurgeon,  with  the  express  sanction  of 
the  employer.  It  was  held  that,  under  the 
circumstances,  it  waa  an  implied  condition 
of  the  contract  that  the  employer  "could 
only  terminate  his  liability  to  the  hospital 
by  removing  tlie  patient,  or  when  he  could 
be  dismiaeed  by  the  hospitAl  wibhont  seri- 
ous danger  to  his  life  or  health,  or  by 
■howing  that  the  injured  man  bad  means 
out  of  which  the  hospital  could  and  should 
have  collected  its  pay." 

See  also  Vandalia  R.  Co.  r.  Bryan  (1915) 


60  Ind.  App.  223,  110  N.  E,  218,  where  the 
court  approved  an  instruction  to  the  effect 
tiiat  the  defendant  would  not  be  liable  to 
the  tlaimant  for  any  servicea  undertaken 
after  he  had  been  notified  that  the  defend- 
ant  would   not   be   liable   for   any   further 

SHun't  v.  Illinois  C.  R.  Co.  (IflOl)  183 
Ind.  106,  71  N.  E.  195,  16  Am.  Ncg.  Rep. 
313.  Compare  the  analogous  facts  involved 
in  the  Early  Case,  note  2,  supra. 

BScullin  V.  Routh  (1017)  126  Alk.  S71. 
191  S.  W.  218  The  rules  of  the  railroad 
company  of  which  the  defendant  was  re- 
ceiver authorized  the  employment  of  the 
nearest  surgeon  to  administer  Iirat  aid  ami 
care  to  the  patient,  until  the  company's 
surgeon  could  take  charge  of  him.  A  sur- 
geon engaged  by  the  company's  clainv 
agent  to  attend  on  an  injured  servant  waa 
awarded  his  fees  not  only  for  services  ren- 
dered immediately  after  the  accident,  but 
also  in  respect  of  twenty-eight  subsequent 
vteits  to  the  patient.  The  ratio  decidendi 
was  that  the  burden  of  proving  that  a  Bur- 
geon of  the  company  could  have  taken 
charge  of  the  case  at  the  time  when  these 
visits  were  paid  rested  upon  the  defendant, 
and  that  no  affirmative  evidence  on  this 
point  had  been  adduced  by  him. 

I  The  leading  case  with  regard  to  this 
theory  is  Terra  Haute  4,  I.  R.  Co.  v,  Mc- 
Murray  (18S4)  98  Ind.  358,  49  Am.  Rep. 
752,  where  the  court  argued  as  follows: 
"Assuming,  as  wa  may  justly  do,  that  tbere 
are  occasions  when  the  exigency  is  so  great, 
and  the  neoeseity  so  pressing,  that  the  cobt 
ductor  stands  tempcorarily  as  the  represen- 
tative of  the  company,  with  authority  ade- 
quate   to    the    urgent   and    immediate    de- 
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which  this  theory  has  beau  adverted  to, 
the  services  in  question  had  been  ren- 
dered to  an  employee  of  the  defendant. 
Bat  there  appears  to  be  do  satisfactory 
ground  npon  which  it  can  be  maintained 
that  a  duty  so  broad  as  tliat  predicated 
is  not  applicable  in  respect  of  other 
classes  of  persons  also,  such  as  passen- 
gers on  the  railroad  trains,  oi  invitees. 
The   obvious   objectioa  to  explaining 


tbe  doctrine  of  this  footing  is  that  the 
common  law  does  not,  as  a  general  rule, 
regard  the  considerations  thus  relied 
upon  as  giving  rise  to  any  obligation  of 
a  higher  degree  of  validity  than  that 
whicli  is  designated  by  the  vague  terra, 
"moral,"  and  that  the  courts  by  which 
such  considerations  have  been  invoked  in 
cases  of  the  type  now  under  discussion 
have  not  prodneed  any  definite  reasons 


manda  of  the  occasion,  we  inquire,  What 
is  such  an  emergency  a  a  will  clothe  him 
with  thia  authority  and  put  him  in  tbe 
position  designated?  Suppose  that  a  loeo- 
motive  ia  overturned  npon  its  engineer,  and 
lie  is  m  immediate  danger  of  great  bodily 
harm, — would  it  not  be  competent  for  the 
ctmductor  to  hire  a  derrick,  ot  a  Ufting 
apparatus,  if  one  were  near  at  hand,  to 
iLlt  the  locomotive  from  the  body  of  the 
enginttert  Surely  aomeone  owes  a  duty  to 
a  man,  imperiled  as  an  engineer  would  be  in 
the  caae  supposed,  to  release  him  from 
peril,  and  is  there  anyone  upon  whom  this 
duty  can  be  ao  juatly  put  as  upon  hia  em- 
ployerT  The  man  must,  in  tbe  case  sup- 
posed, have  assistance;  and  do  not  the 
plainest  principles  of  justice  require  that 
the  primarj'  duty  of  yielding  asBistance 
should  devolve  upon  the  pm|iIoyer  rather 
than  on  strangers?  An  employer  does  not 
stand  to  his  servants  as  a  stranger,  he 
owes  them  a  duty.  Tlie  cases  all  agrre  that 
some  duty  is  owing  from  the  master  to  the 
servant,  but  no  case  that  we  have  been 
able  to  find  defines  the  limits  of  thia  dtity. 
Granting  the  existence  of  thi^  f^cncrat 
duty, — and  no  one  will  deny  that  such  a 
duty  does  exist, — the  inquiry  is  na  to  its 
character  and  extent.  Suppose  the  axle  of 
a  car  to  break  because  of  a  defect,  and  a 
brakeman's  leg  to  be  mangled  by  the  de- 
railment consequent  upon  the  breaking  of 
the  axle,  and  that  he  is  in  imminent  danger 
of  bleeding  to  death  unless  surgical  aid  is 
Eummoned  at  once;  and  suppose  the  acci- 
dent to  occur  at  a  point  where  there  is  no 
station,  and  when  no  oflicer  superior  to  the 
ronductor  is  present, — would  not  the  con- 
ductor have  authority  to  call  a  surgeon! 
Is  there  not  a  duty  to  the  mangled  man 
that  someone  must  discharge!  And  if  there 
be  such  a  duty,  who  owes  it,  the  employer 
or  a  stranger?  Humanity  and  justice  unite 
in  afErralng  that  someone  owes  him  this 
duty,  since  to  assert  the  contrary  is  to  af- 
llrm  that  upon  no  one  rests  tbe  duty  of 
calling  aid  that  may  save  life.  If  we  con- 
cvde  tbe  existence  of  thia  general  duty, 
then  the  further  search  is  for  the  one  who 
in  justice  owes  the  duty;  and  surely  where 
the  question  comes  between  the  employer 
and  a  atranger,  the  just  rule  must  be  that 
it  rests  upon  tbe  former." 

In  Ohio  &  M.  K.  Co.  v.  Early  (1804)  141 
Ind.  73,  29  L.ILA.  546,  40  N.  K  2S7,  the 
court  observed  that,  "where  .  .  ,  [an] 
employee  has,  by  unforseen  accident  to  him, 
while   engaged   in  the  line  of  his   duty   as 
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such  employee,  been  rendered  helpless,  the 
dictates  of 'humanity,  duty,  and  fair  deal- 
would  seem  to  demand  that  it  [the  rail- 
way company]  should  fumieh  medical  as- 
sistance." To  the  same  general  effect,  see 
Louisville,  X.  A.  i  C.  R.  Co.  v.  Smith 
S)    121  Ind.  353.  8  LR.A.  320,  22  X. 

rS;  and  Tippecanoe  I.oan  &  T.  Co.  v. 
Cleveland,  C.  C.  i  St.  L.  R.  Co.  (ini4)  87 
Ind.  App.  644,  104  N.  E.  886,  106  N.  E.  739 
(where  the  actual  point  under  discussion 
waa  whether  the  defendant  company  was 
liable  for  the  death  of  the  person  in  quea- 

In  Sevier  v.  Birmingham  S.  &.  T.  River 
R.  Co,  {1800)  02  Ala.  258,  9  So.  405,  the 
court  observed;  "Humanity  .  .  .  im- 
i  upon  the  company  engaged  in  such 
hazardous  business  [i.  e.,  as  the  operation 
■   a  railroad]   a  moral  obligation  when   a 

mon  in  its  employment,  without  fault  on 

I  part,  ia  injured  while  rendering  service, 
provide  such  assistance  as  may  be  neces- 
sary to  prevent  loss  at  life,  or  irreparable 
injury.  This  much  is  demanded  by  human- 
ity, fair  dealing,  and  the  conservation  of 
the  interests  of  the  company."  There  seems 
to  be  some  inconsistency  in  the  position  of 
court,  as  thus  explained.  In  the  first 
■nee  of  this  passage  "humanity"  is 
specified  as  the  sole  basis  of  the  moral  ob- 
ligation predicated;  in  the  aeeond  the  es- 
istence  of  that  obligation  is  referred  to  an- 
other consideration  also,  via.,  the  "inter- 
ests'' of  the  company.  Did  the  court  intend 
merely  to  assert  the  proposition  that  "hu- 
manity," like  "honesty,"  is  the  "beat  pol- 
icy ?"  Or  is  its  lan^age  to  be  construed 
as  reflecting  the  conception  which  was  re- 
lied upon  by  Bramwell,  B.,  in  the  Langan 
Case?  So  far  as  the  report  shows,  l^at 
case  had  not  been  brought  to  the  notice  of 
the  court. 

In  Bonnette  v.  St.  Louis,  I.  M.  4  8.  R. 
Co,  (190«)  87  Ark.  197.  16  L.R.A.(N.S.) 
1081,  12B  Am.  St.  Bep.  30,  112  S.  W.  220. 
it  was  remarked  that  ''the  rationale  of  the 
doctrine,  whether  in  the  case  of  a  stranger 
and  trespasser,  or  of  an  employee  or  pas- 
senger, is  fouod  in  the  duty  imposed  by 
the  dictates  of  common  humanity."  But 
the  court  did  not  express  any  definite 
opinion     as     to     the     correctness'    of     thia 

In  Chicago  Consol.  Traction  Co.  v. 
Mathews  (1904)  117  HI  App,  174,  the  court 
laid  down  that  "humanity,  common  hon- 
esty, and  fair  dealing,  if  not  strict  justice, 
require  the  company  to  pay." 
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for  treating:  b,b  exceptional  the  class  of 
ca^ps  now  under  discussion. 

Tlic  preferable  theory  seems  to  be  that 
"whicli  refers  the  doctrine  to  the  more 
practical  and  juridically  unimpeachable 
conception  that,  in  order  to  fnlfi!  his 
duty  to  protect  the  interests  of  hia  prin- 
cilMil,  the  agent  is  not  merely  entitled, 
but  bound,  to  take  such  measn1-(<!i  as  are 
calculated  to  keep  down  the  damegea  for 
which  it  may  possibly  be  found,  npon 
further  investigation,  that  the  principal 
is  liable.*  In  this  point  of  view  the 
position  may  reasonably  be  taken  that 
any  subordinate  agent  who  is  present 
when  an  injury  is  sustained  should  be 
regarded  as  competent  to  pledge  the 
credit  of  the  principal  for  the  expense 
of  such  temporary  arrangements  as  may 
be  necessary  for  the  safety,  health,  and 
welfare  of  the  injured  person  during 
such  time  as  may  elapse  before  the  prin- 
cipal himself  or  his  managing  agent  is 
apprised  of  the  circumstances.  If  this 
explanation  of  the  doctrine  is  accepted 
as  correct,  the  notion  that  the  doctrine  is 
applicable  only  in  cases  in  which  the 
principal  is  a  railroad  company  must  ob- 
viously be  discarded.  The  existence  of 
the  implied  authority  of  the  subordinate 
a^ent  will,  whatever  may  be  the  nature 
of  the  principal's  business,  depend  sim- 
ply npon  two  questions  of  fact;  \-iz., 
(1)  whether  there  was  or  was  not  an 
uigcnt  necessity  for  the  performance  of 
the  services  upon  which  the  claim  is 
founded;  and  (2)  whether  it  was  or  was 
not  feasible  to  obtain  immediate  instruc- 
tions from  the  principal  or  his  managing 

In  one  case  the  liability  of  the  princi- 
pal was  affirmed  on  the  ground  that  the 
implied  authority  of  the  agent  extended 
to  doing  "not  only  such  things  as  might 
be  incident  to  the  work  in  hand,  but  all 
things  that  might  be  necessary  for  the 
advancement  of  the  master's  interests;" 
and  that  it  was  "to  the  master's  interest 
that  the  servant  should  have  medical 
attention,  to  the  end  that  he  might  be 
thQ  better  enabled  to  perform  the  mas- 
ter's service."'  The  obvious  objection 
to  relying  upon  this  consideration  is  that 
it  is  relevant  as  regards  only  a  portion 
(and  that  much  the  smaller  one)  of  the 
accidents  which  create  a  necessity  for 
immediate  treatment.  It  is  clear  that,  in 
the  very  nature  of  the  case,  the  injuries 
sustained  must  ordinarily  be  of  such  a 

■  See  passage  quoted  in  g  1,  supra,  from  | 
the  judgment  of  Bramwell,  B.,  in  Langan 
T.  Great  Western  R.  Co.  (1874;  Exch.  Ch.)  | 
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serious  nature  that  .the  possibility  of  the 
servant's  resuming  the  performance  of 
his  duties  cannot  warrantably  be  re- 
garded as  a  factor  in  the  situation. 

III.  Effect  of  Mechanietf  Lten  Eoim. 

i  B3a.   OenerallH. 

The  question  whether  a  lien  created 
by  laws  of  this  description  can  be  en- 
forced in  respect  of  work  performed 
under  a  contract  made  by  an  agent  of 
the  owner  of  the  property  which  it  is 
sought  to  charge  is  determinable  with 
relation  to  different  considerations,  ac- 
cording to  the  nature  of  the  phraseology 
employed  for  the  purpose  of  detintng  the 
scope  of  the  enactment  on  which  the 
plaintiff's  claim  is  based. 

A  portion  of  the  cases  belonging  to 
the  category  discussed  in  the  present 
monograph  have  been  reviewed  in  the 
note  appended  to  Bclnap  v.  Condon,  23 
L.E.A.(N.S.)  601,  relating  to  the  power 
of  a  lessee  or  vendee  to  subject  the 
owner's  interests  to  a  lien. 

The  circumstances  under  which  the 
separate  property  of  a  married  woman 
may  be  subjected  to  a  lien  on  the  ground 
that  the  contract  in  pursuauce  of  which 
work  was  perfonned  or  materials  fur- 
nished by  the  claimant  was  made  with 
her  husband,  acting  as  her  agent,  are 
discussed  in  the  note  appended  to  Milli- 
gan  V.  Alexander,  A.  Ij.  R.  — . 

g  54.  Enactments  not  provtdlng  spe- 
cifically for  contrary*  made  by  agent* 
of  tite  oiCTier. 

In  one  group  of  atatntes  the  words  of 
the  defining  clauses  do  not  upon  their 
face  show  any  intention  on  the  part  of 
the  li^slatures  to  provide  a  remedy  for 
elaimanta  whose  services  were  rendered 
at  the  request  of  persons  other  than  the 
owners.  In  cases  turning  upon  the  ef- 
fect of  such  statutes  the  courts  have 
uniformly  assumed  that  they  are  to  be 
construed  with  due  regard  to  the  gen- 
eral principle  expressed  in  the  maxim, 
Qui  facit  per  alinm,  facit  per  se,  and 
consequently  that  contracts  made  with 
the  authorized  agents  of  the  owners  are 
as  much  within  their  purview  as  ooa- 
traets  made  with  the  owners  themselves. 
This  is  the  rationale  of  decisions  ren- 
dered with  reference  to  statutes  con- 
taining .   provisions     of     the     following 

30  L.  T.  N.  S.  (Eng.)  176. 

» Texas  BIdg.  Co.  v.  Albert  (IDIO)  67 
Tex.  Civ.  App.  638,  123  S.  W.  718. 
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(1)  Provisions  which  create  npon  the  i 
property  in  respect  of  which  the  work 
is  performed  &ii  absolute  lien  in  favor  of 
eert&in  cUsses  of  persons.*  | 


(2)  Provisitms  which  oreate  a  lien 
' '  for  the  payment  of  all  debts  eontraoted 
for  work  or  materials.* 

(3)  PiDvisiona  which  create  a  lien  in 


lln  Porch  v.  Agnew  Co.  (1905)  70  N.  J, 
Eq.  328,  61  .4t].  7ii,  affirmed  in  (1906)  7! 
K.  J.  Eq.  306,  85  Atl.  485,  the  contention 
that  certain  kitchen  equipment  in  a  hotel 
w«B  not  ordered  by  competent  authority 
from  the  defendant  was  held  to  be  refuted 
by  endence  which  Bbowed  that  the  detail  of 
the  woric  was  arranged  and  ordered  by  a 
person  who  was  the  defendant's  secretary 
and  aifio  one  of  its  e^cutive  officers  in 
charge  of  the  bnilfLing,  that  its  president 
waa  in  almost  daily  attendance  there  while 
Ihi-se  fixtures  wereheing  installed,  and  that 
they  were  accepted  and  used  by  the  com- 
pany when  it  started  in  businesa  In  the 
following  July. 

In  Owen  v.  Xorthrup  (1872)  30  Wis.  482, 
the  undisputed  evidence  showed  that  Wil- 
son, the  person  for  whom  the  work  in  ques- 
tion waa  done,  had  contracted  to  purchase 
a  factory,  owned  by  the  defendant,  but  situ- 
ated in  a  town  about  20  miles  away  from 
the  one  where  he  resided;  that  Wilson,  wish- 
ing to  have  a  house  somewhat  closer  to  the 
factory  than  the  one  he  was  occupying,  ap- 
plied to  the  defendant  for  assistance,  -which 
was  promised  and  given;  that  the  defend- 
ant furnished  Wilson  with  the  plan  of  a 
house,  together  with  an  estimate  of  the 
probable  cost;  that,  although  he  had  fre- 
quently been  in  the  town  where  the  building 
waa  being  erected  while  the  work  waa  in 
progress,  he  had  never  inspected  it  or  issued 
any  orders  regardine  itj  and  that  Wilson 
bought  the  materialH,  made  the  contract, 
supervised  the  construction,  and  transacted 
all  the  business  with  respect  to  the  build- 
ing. It  was  held  that,  as  bearing  upon  the 
disputed  fact  of  Wilson's  agency,  the  con- 
tract relations  between  him  and  the  defend- 
ant, respecting  the  foundry,  their  agree- 
ment, if  any,  as  to  the  house  and  lot,  the 
bargain  tor  or  proposed  purchase  by  him  of 
the  lot,  the  price  to  be  paid  nnd  all  the 
business  transactions  which  then  existed  be- 
tween him  and  the  defendant,  and  which 
were  connected  with  and  led  to  the  building 
at  the  house,  were  admissible  in  evidence, 
and  ought  to  have  been  submitted  to  the 
jury. 

In  Lcismann  v.  I.oveIy  (1978)  45  Wis. 
420,  it  was  held  that  the  question  whether 
one  Hts  was  authorized  by  the  defendant 
to  make  a  contract  with  the  plaintiff  for 
the  removal  of  stumps  from  her  land  should 
have  been  submitted  to  the  jury,  the  evi- 
dence being  that  he  was  her  aon-m-law,  liv- 
ing upon  the  farm  npon  which  the  work 
was  done;  that  she  lived  with  and  was  sup- 
ported by  bim,  hut  that  he  carried  on  the 
farm  without  any  orders  or  directions  from 
her;  that  he  managed  it  la  his  own  way, 
bad  all  he  could  make  therefrom,  and  ren- 
dered no  account  of  the  profits.  The  court 
laid:  "The  evidence  is  as  consistent  with 
the  theory  that  he  managed  the  farm  in  the 
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character  of  a  tenant,  paying  the  rent  by 
way  of  supporting  the  defendant,  as  that  he 
was  her  agent  in  its  management.  Now,  if 
he  was  carrying  on  the  farm  as  a  tenant, 
and  made  the  contract  in  question  for  his 
own  convenience  and  benefit,  or  if  be  made 
the  contract  as  a  principal,  and  not  as  the 
autboriied  agent  of  the  defendant,  then  she 
would  not  be  bound  by  his  coatntct,  nor 
could  her  property  be  subjected  to  a  li«i  for 
the  work  done  upon  it.  .  .  .  Besides,  Pits 
might  have '  been  agent  for  the  defendant 
for  some  purposes,  and  still  uot  authorised 
to  make  the  contract  for  removing  the 
stumps." 

In  Wheeler  v.  Hal!  (1877)  41  Wis.  447, 
the  right  to  a  Jien  was  held  to  be  shown  by 
a  complaint  which  alleged  that  the  peti- 
tioner's work  was  done  for  the  defendant 
James  Hall,  and  with  the  knowledge,  appro- 
bation, and  consent  of  the  defendant  Lucy 
Hall,  who  was  then  the  owner  of  the  legal 
title  to  the  premises  in  question;  that  the 
same  were  in  the  actual  occupation  of 
James  Hall;  that  both  he  and  Lucy  Hall 
(his  sister)  participated  in  the  management 
and  control  of  the  businesa  of  running  and 
operating  the  mills  upon  which  the  work 
was  performed;  and  that  su«h  work  was 
performed  upon  articles  of  machinery  which 
were  fixtures  to  the  premises.  In  Lauer  v. 
Bandow  (187S)  43  Wis.  666,  28  Am.  Rep, 
5T1,  it  was  stated  that  the  judgment  in  this 
case  "went  upon  the  ground  that  it  suffi- 
ciently appeared  in  the  complaint  that  he 
[the  brother]  acted  as  the  agent  of  the 
sister,  as  well  as  in  hia  own  behalf,  in  pro- 
curing the  work  to  be  done."  This  is  not 
as  clearly  stated  in  the  opinion  as  it  should 
have  been. 

lln  Goodfellow  v.  Manning  (1892)  148 
Pa.  96,  23  Atl.  1002,  it  appeared  that,  after 
one  Willis,  who  had  entered  into  a  written 
agreement  with  defendant  to  erect  the 
building  in  question,  hnd  thrown  up  the 
work,  Albright,  the  architect,  made  a  verbal 
contract  with  the  defendant  to  assume 
Willis's  responsibility  under  the  contract, 
and  to  finish  the  building  according  to  its 
terms,  and  thereafter  contracted  with  the 
plaintiff  to  do  certain  work  for  the  defend- 
ant towards  completing  the  house  in  ques- 
tion, by  inviting  proposals  for  such  work, 
which  were  made  in  writing,  and  began: 
"We  will  complete  house  for  Mr.  E.  N. 
Manning,  at  Elm,  Pa.,  at  following  terms," 
and  which  wera  duly  signed  by  plaintiff, 
and  returned  with  the  indorsement,  "Ac- 
cepted Aug.  21,  1890,  Harrison  Albright, 
architect."  The  testimony  was  conflicting 
as  to  whether,  at  the  time  said  proposals 
were  made  and  accepted,  the  plaintiff  had 
any  knowledge  that  Albright  occupied  any 
other  relation  to  defendant  than  that  of 
agent  or  architect,  and  as  to  whether  de- 
fendant afterwards  ratified  the  contract.    U 
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(4)  Provisions  which  create  a  lien  in 
respect  of  work  performed  "at  the  re- 
quest of"  the  owner  of  the  property  in 
question.  The  reasons  assigned  in  the 
case  cited  below,  for  enforcing  in  favor 
of  a  contractor's  servant  the  lien  given 
by  an  enactment  of  tliis  purport,  are,  it 
seemB,  equally  applicable  as  regards  the 
claim  of  subcontractors.* 

9  SS.   Bnacttnenta  expre»aly  applicable 
to  dlatma  founded  on  contracM  ntade 
■uHth  an  Offent  of  tft«  ott-net;. 
lu  anotlier  gronp  of  statutes  the  lau- 

guaee  used  is  such  as  to  cover  explicitly 


the  case  of  services  rendered  at  the  n- 
queat  of  persons  acting  as  the  agents  of 
the  owners.  The  i-ight  of  claimants  to- 
enforce  liens  on  the  ground  that  th^ 
were  employed  by  persons  who  had  au- 
thority to  enter  into  the  contract  of 
employment  on  behalf  of  the  owners  in- 
volves the  detenuinatiou  of  a  questicm 
of  fact.  That  question  has  been  con- 
sidered with  reference  to  provisions  of 
the  following  description : 

(1)  Provisions  which  create  a  lien  in 
respect  of  work  performed  under  a  «m- 
tract  made  by  an  "  agent ' '  of  the  owner.* 

(2)  Provisions  which  create  a  lien  in 
respect  of  work  performed  under  a  con- 


also  appeared  that  plaintiff  knew  there  had 
been  a  contract  between  defendant  and 
WilliB  for  the  erection  of  the  house  in  ques- 
tion, but  not  its  terms.  Held,  that  the 
court  below  had  properly  Buhmitted  to  the 
jury  the  question  whether  Albright  had  au- 
thority to  make  the  contract  aa  Manning's 
agent,  and  whether  Manning  ratified  it  after 
it  was  made,  and  also  whether  it  was  made 
subject  to  the  terms  of  the  original  contract 
with  Willis,  or  was  entirely  independent  of 
it.  It  may  be  well  to  point  out  that  the 
contract  here  under  review  was  made  before 
the  passage  of  the  Statute  of  1S91,  which 
declares  contractors  to  be  "agents"  of  the 

.Compare  also  Weber  v.  Weatherby  (1871) 
34  Hd.  656,  where  the  vendee  of  the  house 
in  question  was  held  to  have  arted  as  the 
vendor's  agent  with  regard  to  the  ordering 
of  a  furnace,  the  reasonable  inference  being 
that  if  it  was  put  into  the  bouse  with  the 
defendant's  knowledge,  and  without  his  ob- 
jection, it  was  done  with  his  sanction  and 
approval.  This  decision  was  followed  in 
Blake  V.  Pritcher  (IS77)  46  Md.  <1S3. 

■  In  Williams  v.  Uncompahgre  Canal  Co. 
(1888)  13  Coh>.  460,  22  Pac.  SOB,  a  lien  was 
allowed  for  work  performed  at  the  instance 
of  the  president  and  treasurer  of  the  de- 
fendant company.  The  contention  actually 
rejected  was  that,  on  the  evidence,  the  plain- 
tiff's immediate  employers  were  principal 
contractors,  and  that  he  himself  was  conse- 
qnently  a  subcontractor. 

Hn  Pilz  V.  Killingsworth  (Iggi)  20  Oi. 
432,  26  Pac.  305,  the  ezactment  under  dis- 
cussion was  not  the  general  Mechanica'  Lien 
Law  of  Oregon  but  the  special  provision  in 
fi  3676  of  Hill's  Code,  by  which  it  is  de- 
clared that  "any  person  who  shall,  at  the 
request  of  the  owner  of  any  lot  in  any  in- 
corporate city  or  town,  grade,  fill  in,  or 
otherwise  improve  the  same,  or  the  street 
in  front  of  or  adjoining  the  same,  shall 
have  a  lien  upon  such  lot  for  his  work  dune 
and  materials  furnished  in  grading,  etc." 
The  court  thus  etat«d  its  position:  The 
contract  authorized  the  contractor  "to  do 
all  acts  necessary  and  proper  to  enable  him 
to  fulfil  his  conitract     It  must  have  been 
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understood  that  this  work  was_  not  wholly 
to  be  done  by  the  contractor  with  his  own 
hands.  He  wag  fully  empowered  to  employ 
such  assistance  as  might  he  necessary  to 
enable  him  to  complete  his  contract.  The 
consent  of  the  owner  to  the  employment  of 
laborers  by  the  contractor  is  a  necessary 
and  inevitable  impliialion  from  the  con- 
tract under  which  the  work  was  done.  We 
think  a  fair  and  reasoiialile  construction  of 
the  section  under  consideration  is,  that 
when  a  person  is  employed  by  the  owner 
of  a  lot  in  an  incorporated  city  or  town, 
to  grade,  fill  in,  or  otherwise  improve  the 
same,  and  he  employs  laborers  to  assist 
him  in  performing  the  work,  that  the  ser- 
vices of  such  laborers  must  be  considered 
as  having  been  rendered  at  the  request  of 
the  owner."  Compare  the  Innguage  used 
in  Parker  v.  Bell  (1858)  7  Cray  (Mass.l 
429,  cited  in  J  55,  note  2,  infra.  As  to  the 
second  ground  ilpon  which  the  lien  wan 
held   to   be   enforceable,   see   j    56,   note    6. 

(a)  Lien  enforceable. 

Hn  Central  Trust  Co.  v.  Condon  (ISOoi 
14  C.  C.  A.  314,  31  U.  S.  App.  387.  67  Fed. 
S4  (decided  with  reference  to  the  Tennes- 
see statute),  the  right  of  an  assistant  en- 
gineer to  enforce  a  lien  on  a  railroad  was 
aSirmed  on  the  ground  that,  in  hiring  him, 
the  principal  contractor  had  acted  as  the 
agent  of  the  railroad  company.  Referring 
to  the  assistant  engineers  as  a  class,  the 
court  said:  "The  amount  which  they  did 
receive  was  paid,  it  is  true,  by  Eager  [con- 
tractor] ;  but  we  have  found  that  it  was 
the  duty  of  the  company,  under  the  con- 
tract, to  pay  the  engineering  expenses.  In 
j'ajing  and  employing  these  men,  therefore, 
Eager  was  not  arranging  and  paying  for 
work  to  be  done  by  bim  under  the  contract, 
hut  he  was  pro  tantu  acting  as  agent  for 
the  company  in  arranging  and  paying  for 
hich  was  imposed  by  the  contract  on 


the  c 


'l^^y- 


la  Libbey  v,  Harney  (1913)  41  App.  D.  C. 
20a.  the  rljfbt  to  enforce  a  lien  for  mate- 
rials supplied  was  afTumed  on  the  ground 
that  the  agency  of  the  architect  wio  or- 
dered  them   was   shown   1^   the   record    U> 
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p  l)cen  "of  that  ((Mieral  chuacter  which 

o  plaintiffd,  in  hia  dealings 
ilh    them,   that   he   was,   at   least,   appar- 


i[iiild  iodicatc  to 


«utlj  acting  within  the  bi 


In  th«  foliowing  caxes  an  architect  was 
held  or  assumed  to  be  an  "afrent"  of  the 
owner:  Thomas  v.  Stewart  (1R92)  132 
N.  T.  680,  30  N.  E.  9T7;  Fitisgerald  v. 
Moran  (1894)  141  IT.  Y.  419,  3ft  N.  E.  008; 
Srhnaier  v.  Nathan  <ig00}  40  App.  Div. 
298.  63  ir.  Y.  Snpp.  38. 

See  also  White  Lake  Lumber  Co.  v.  Riib- 
wll  (1887)  22  Neb.  12B,  3  Am-  St,  Rep. 
2(12,  34  N.  W.  104,  where  a  lien  for  mate- 
rialn  was  enforced  on  the  jrround  that  the 
oontrai^  to  furnish  them  had  been  made 
with  nine  who,  as  the  evidence  (not  stated) 
nhowed,  was  acting  a*  the  agent  of  hli 
daughter,  the  defendant, 
(b)  Uen  not  enfoiceable. 

In  Central  Trust  Co.  v.  Condon  (Fed.) 
iupra  (decided  with  reference  to  the  Ten- 
n»i>ee  etatute),  the  right  of  a  subcontrac- 
tor to  enforce  a  lien  for  work  dune  on  part 
uf  a  railroad  under  a  contrat^t  with  tlie 
president  of  the  railroad  couipany 
denied  oil  the  ground  that  such  n  contract 
was  unauthorized,  in  view  of  the  fact  that 
a  contract  for  the  conatruction  of  the  whole 
road  bad  previously  been  let  by  the  board 
of  directors. 

In  Stout  V.  McIa^hlLn  (1887)  38  Kan. 
120.  15  Pac.  002,  the  disallowance  ol  a 
claim  for  a  lim  upon  a  mill  was  held  to 
be  iiistified  by  evidence  to  the  effect  that 
certain  new  machinery  supplied  by  the 
elaimanta  had,  without  the  authority  or 
knowledge  of  the  miUowners,  been  shipped 
tu  them  in  pursuance  of  an  order  sent  by 
a  pcraoii  who  had  contracted  for  a  lump 
i^um  to  furnish  all  the  material  necessary 
for  making  certain  changes  in  the 
The  upecial  contention  that,  as  claimautH 
bad  estAbliahed  the  fact  of  the  custom  of 
charging  up  to  the  millowner  the  goods 
when  ordered  by  millwrights  who  were  re- 
pairing mills  throughout  the  country,  and 
(•iving  the  agent  a  commission  on  the  sale 
i-f  tlie  goods,  this  custom  of  trade  auper- 
iiedt^.  as  far  a«  they  were  concerned,  the 
contract  made  by  the  defendants 
the  millwright  without  their  knowledfje. 
K«9  rejectfd,  for  the  reason  that  the  de- 
fendants were  not  shown  to  have  had  any 
knowledge  of  the  custom  alleged,  and  that 
the  partieK  had,  bj  entering  into  a  definite 
contract,  left  nothing  to  he  interpreted  by 
the  law*  of  trade. 

In  Watts  V.  Metcalf  (1902)  23  Ky.  L. 
Rep.  3189,  6a  S.  \V.  824,  it  was  held  that 
an  architect  was  not  the  owner's  "a)(cnt" 
ill  rcrtfiei^t  of  a  promise  to  pay  a  subcon- 
trac'lor,  for  work  perfornied  afier  the  con- 
trai'l-or  had  abandoned  the  contract. 

in  ^teade  Plumbing.  Ueating  &  Lighting 
Co.  V.  Irwin  flfiOO)  77  Neb.  38fl,  100  N.  W. 
301.  Ill  N.  W.  63S,  it  was  held  that 
wontaji  who  had  been  merely  empowered  by 
her  brother,  a  resident  of  another  state, 
to  collect  the  rents  accruing  from  certain 
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property,  and  pay  them  over  to  a  desig- 
nated person,  had  no  authority  to  bind  him 
bv  a  contract  for  improvements  on  the 
property,  and  to  lubject  his  interest  therein 

Maaaa'v.  Jarvis  (1897;  K.  Y.  City  Ct.) 
_J  Uisc.  687,  46  ».  Y.  Supp.  544,  where  the 
contract  declared  that  the  architect  should 
have  no  power,  except  by  "permission  ^  in 
writing,''  to  vary  the  terms  of  a  provision 
in  the  contract  regarding  the  con«tituenta 
of  the  stucco  to  be  used,  it  was  held  that 
lien  could  be  enforced  for  extra  work 
done  in  pursuance  of  an  order  which  he 
had  given  without  auch  permission. 

On  the  ground  that  the  contract  drawn  by 
defendant's  architect  related  only  to  the 
plana  and  his  compeniiatioD  and  mutters 
relating  thereto,  in  case  defendant  pro- 
ceeded with  the  construction  of  the  build- 
ing in  question,  it  was  held  in  Litberlnnd 
V.  Cohn  Real  EsUta  Co,  11009)  54  Or.  71, 
100  Pac,  1,  102  Pac,  303,  that  one  who 
claimed  as  a  principal  contractor,  and  not 
as  a  subcontractor  relying  on  the  statutory 
"agency"  of  the  contractor  (see  note  6, 
inniL),  was  not  entitled  to  enforce  a  lien 
on  the  theory  that  the  architect  was  thft 
owner's  agent  as  regards  making  a  contract 
for  the  erection  of  the  building. 

In  Nicholatone  Oty  Co.  v.  Smalley  (ISOOV 
21   Tex.  Civ.  App.   210,  51   S.  W.  527,  the- 

Juestion  whether  a  cor|)oration  organized 
ar  the  erection  of  buildmgs  and  the  accu- 
mulation and  loan  of  funds  for  the  pur- 
chase of  real  estate  in  cities,  towns,  and 
villages,  was  boimd  h^  the  action  of  on* 
Nichols,  who,  acting  m  pursuance  of  tlis 
authority  conferred  by  a  written  instru- 
ment signed  by  a  portion  of  the  stockhold* 
ers,  had  entered  into  a  contract  with  plain- 
tiff for  the  improvement  of  the  corporate 
Siroperty,  waa  resolved  in  Cavor  of  tne  de- 
endant  on  the  following  grounds:  That 
the  instrument  was  never  so  acted  upon  as 
by  its  own  term-"  to  bind  the  company; 
that,  although  Nichols  waa  chairman  of  the 
executive  committee,  and  as  such,  in  a 
sense,  an  agent  of  the  company,  this  did 
not  authorize  him  to  make  improvements; 
that  without  such  authority  no  lien  on  the 
land  OT  its  dxtures  could  arise  from  his 
contract;  that  neither  the  individual  direc- 
tors nor  a  majority,  however  great,  of 
storkholdera,  acting  separately,  could  thus 
bind  the  corporation. 

For  a  case  in  which  a  lien  was  disallowed 
the  ground  that  an  agent  appointed  t 


a  deal  for  its  sale,"  had  e 

powpr.  see  Dal7  v.  Arksdelphla  Mill.  Co, 
llOiei  128  Ark.  405.  180  S.  W.  1053,  the 
efTect  of  which  is  stated  in   S  3.  supra. 

On  the  ground  that  the  promoters  of  a 
company  were  not  its  "agents,"  it  waa 
held  in  David  v.  JJaysville  Creamery  Asso- 
(189S)  83  Ho.  App.  477,  that  they  could 
not  charge  property  to  be  acquired  by  tt 
with  a  mechanics'  Uen. 

Compare  also,  Doolittle  v,  Ooodrich 
(1882)  13  Meb.  296,  13  X.  \V.  400.  where  a 
judgment  in  favor  of  a  materia^Mi  waa 

,ogle 


100      ANNO.— LIABILITY  FOE  SERVICES  OP  ONE  EMPLOYED  BY  AGENT. 

tract  made  with  a  person  "having  an- 
thority  from  or  rightfully  actiDg  for" 
olosed  principals  are  exempt  from  the 
operation   of   an    enactment   containing 


(3)  Provisitms  which  create  b  lien  in 
respect  of  work  performed  under  a  con- 


reversed  on  the  ground  that  the  testimony 
did  not  show  that  the  contractor  wbh  the 
agent  of  the  defendant, 
the  owner.'  The  contention  that  tindia- 
» The  following  reasons  assigned  in 
Parker  v.  Bell  (1856)  7  Qray  [Haaa.)  429, 
for  holding  an  enactment  of  this  tenor  to 
be  applicable  to  laborers  hired  aa  servants 
by  a  contractor,  would  seem  to  be  equally 

?:rtinent  in  respect  to  subcontrafitora ! 
ha  (Contract  "authorised"  the  contractors 
"to  do  all  acts  necesiiary  and  proper  to  en- 
able them  to  fullll  their  contract,  and  to 
complete  the  tenement  to  be  erected.  It 
was,  of  course,  understood  between  the  par- 
ties that  this  work  was  not  to  he  wholly 
and  in  every  part  done  by  the  contractors 
with  their  own  hands.  They  were  fully 
empowered  to  employ,  in  the  execution  of 
the  contract,  the  necessary  workmen,  and 
to  cause  their  labor  to  be  faithfully  applied 
in  fulfilment  of  its  provisions.  The  consent 
of  the  reapondente  to  such  employment  of 
laborers,  and  such  application  of  their 
labor,  ia  a  necessary  and  inevitable  implica- 
tion from  the  contract  under  which  the 
house  was  to  be  erected."  There  the  im- 
mediate employers  of  the  petitioners  were 
a  firm  with  whom  one  Pratt  had,  with  the 
knowledge  and  consent  of  Bell,  his  co- 
tenant,  made  an  agreement  in  writing  for 
the  erection  of  a  dwelling  house  on  their 
lot  of  land. 

This  ease  was  followed  in  Morse  v.  School 
Dist  (185S)  3  Allen  (Haai.)  307,  where 
the  petitioners  were  employed  to  perform 
work  on  a  school  house  by  a  party  with 
whom  the  duly  chosen  building  ct 
of  the  school  district  had,  in  the 
of  its  deleaated  powers,  made  a  contract 
by  which  fie  undertook,  for  a  stipulated 
compensation,  to  fltiiah  a  certain  addition 
to  the  building.  The  court  said:  "The 
building  committee  of  the  district  were  left 
wholly  unrestricted  as  to  the  manner  in 
which  they  should  proceed  in  executing  and 
completing  the  work,  which  they  were  in- 
structed to  cauae  to  be  performed  without 
delay.  They  had  therefore  a  right  to  em- 
ploy Davis  to  do  it;  and  it  is  wholly  im- 
material whether,  in  their  contract  with 
him,  they  came  under  a  personal  obligation 
for  the  compensation  to  be  paid  to  him,  or 
imposed  a  direct  liability  therefor  upon  the 
party  for  whom  the  work  was  to  be  done, 
and  who  was  to  continue  to  be  the  owner 
of  the  building  when  the  proposed  enlarge- 
ment of  it  should  be  completed.  The  work 
having  been  ordered  and  directed  by  the 
district  in  the  improvement  of  Its  own 
property,  and  being  done  under  a  lawful 
contract  made  for  that  purpose,  was  neces- 
sarily done  with  its  consent  and  under  its 
authority.  Ah  soon,  therefore,  as  Davis 
had  entered  into  an  agreement  with  the 
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committee  for  that  purpose  he  was  author- 
ized by  the  district,  as  the  owner  of  the 
land  on  which  the  building  atood,  to  pro- 
ceed in  the  construction  of  the  proposed 
addition  to  the  achoolhouse,  and  for  that 
purpose  to  employ  such  persons  to  render 
the  service  thereon  as  might  be  requisite 
and  necessary  to  complete  it." 

In  Carolina  Hardware  Co,  v.  Raleigh  Bkg. 
&  T.  Co.  (iei5)  leg  N.  C.  744,  83  &  E. 
706,  one  of  the  findings  of  the  trial  Jud^^e 
was  that,  in  order  to  procure  the  comple- 
tion of  the  building  on  which  the  plaintiff 
claimed  a  lien  for  materials  furnished  and 
work  done,  the  defendant  agreed  with  the 
principal  contractor  that  he  wonld  pay  for 
all  materials  thereafter  pun^ased.  The 
right  of  the  plaintiff  to  enforce  the  lien 
was  affirmed  on  grounds  thus  stated:  "The 
material  furnished  by  these  plaintiffs  he- 
cane  the  direct  obligations  of  the  trust 
company,  and  not  those  of  the  original  con- 
tractor. It  is  immaterial  whether  the 
plaintifis  knew  of  the  new  agreement  made 
m  August,  3912  althoi^h  it  ia  found  that 
they  had  knowledge  of  it.  The  liability  of 
the  agent  is  not  exclusive.  Although  the 
plaintiffs  extended  credit  to  Carr  in  ignor- 
ance of  the  fact  that  he  was  acting  for  the 
trust  company,  the  plaintiffs  had  the  right 
to  hold  the  undisclosed  principal  liable  when 
disrovered." 

■  Paine  v.  Tillinghast  (ISS6)  52  Conn. 
532.  The  court  said:  "The  language  is 
broad  and  comprehensive,  .  .  .  Much  of 
the  business  of  repairing  buildings  in  cities 
and  large  towns  is  under  the  supervision  of 
agents,  and  in  many  instances  probably  the 
mechanic  or  dealer  in  snp'plies  knowe  only 
the  agent.  They  know  that  the  statute  on 
its  face  gives  them  a  lien  on  the  building, 
and  they  rely  on  it  quite  as  much  as  or 
more  than  tttey  do  on  the  personal  re- 
sponsibility of  the  agent.  To  construe  the 
statute  as  not  applying  to  an  undisclosed 
principal  would  make  it  operate  as  a  snare, 
and  would  deprive  parties  of  the  benefit 
which  the  statute  evidently  intended  they 
should  have.  To  apply  and  enforce  the 
statute  in  a  case  like  this  works  no  injus- 
tice. Every  owner  of  real  estate  knows  the 
law.  When  he  employs  an  agent  to  con- 
struct or  repair  a  building  he  knows  the 
liability  he  mcurs  under  the  Lien  Law,  and 
may  easily  protect  himself  and  it  is  not 
unreasonable  to  require  him  to  do  so,  while 
it  would  be  a  hardship  to  require  me- 
chanics, when  the  owner  la  unknown,  tc 
know  the  terms  of  the  agency,  and  to  aa- 
ccrtain  the  nature  and  extent  of  the  private 
instructions  to  the  agent.  We  conclude, 
tJierefore,  that  the  peculiar  principles  of  the 
law  of  aegncy  which  relate  to  undisclosed 
principals  must  yield  to  the  [troviaioa*  of 
the  statute." 
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tract  made  with  &  persoa  "anting  by 
the  aathority"  of  the  owner.* 

(4)  Provisions  which  create  a  lien  in 
respect  of  work  performed  under  a  con- 
tract with  "one  whom  the  owner  had 
authorized  or  permitted"  to  make  it.' 

As  the  Heti  created  by  enactments  of 
the  type  discussed  in  this  section  "is 
a  special  one,  in  favor  of  a  epecial 
class,  it  is  but  reasonable  that  those 
who  claim  it  should  he  required  to  know 
when  they  contract,  that  the  person 
(cith  whom  they  eontmct  has  power  to 
create  it  so  as  to  bind  the  property. 
The  title  being  on  record,  the  mechanic 
is  chargeable  with  notice  that  tlie  agent 
is  not  the  owner,  and  having  that  notice, 


while  dealing  with  a  person  not  having 
the  title,  or  being  clothed  with  the  evi- 
dences of  title,  he  should  ascertain  the 
soQEce  and  extent  of  the  aathority  be* 
fore  contraeting;  and,  failing  to  do  so, 
he  should  bear  the  consequences  of  hU 
negligence."'  But  the  operation  of  this 
principle  is  obviously  modified  pro  tanto 
wherever  the  circumstances  are  such  as 
to  call  for  the  appUcation  of  the  general 
doctrine  of  the  law  of  agency,  that  a 
limitation  which  does  not  aEEcct  the 
nature  and  character  of  the  authority 
couferred  by  the  principal,  but  simply 
oircumBoribes  its  exercise  in  some  par- 
ticular respect,  does  not  afEeet  the  reme- 
dial rights  of  third  persons  who  have  no 
notice  of  the  limitation.^     With  refer- 


*In  Schindler  v.  Green  (1M5)  7  Cat 
Irfurep.  229  82  Pae.  341,  the  evident^  held 
tB  be  sufficient  to  entitle  the  plaintilT  to  a 
lien  for  work  done  in  the  house  of  the  de- 
feodants  waa  aa  follows:  That  the  parties 
fay  whom  the  contract  was  signed  were  t|)« 
diu^htsre  of  the  defendants  and^iived  witlT. 
them;  that  the  person  who  di6w  the  cuii'- 
iract  and  who  supervised  and  superiii- 
teoded  the  work  waa  a  brother  of  the  de- 
fendants; that  the  other  defendant  could 
sign  his  name  only  with  a  mark;  and  that 
both  defendants  had  actual  knowledge  of 
the  agreement  between  plaintiff  and  their 
daughters;  and  thsy  had  actual  notice  that 
the  work  was  being  performed,  and  that 
the  plaintiH  was  performing  it. 

Compare  also  Grenfell  Lumber  Co.  v.  Peck 
'1918)  2fl  Gal  App.  347,  165  Pae.  1012  (in- 
Tolring  tne  claim  of  a  materialman),  where 
the  endence  was  held  to  be  sufficient  to 
•upport    the    finding   that   the    defendant' 


building  of  a  bam  on  his  farm,  and  in  the 
directing  the  plaintiff  to  deliver  to  the 
tenant  of  the  farm  the  lumber  necessary 
therefor,  had  by  the  defendant's  acts  and 
«>nduct  been  so  held  out  as  his  agent  in 
the  buBiness  as  to  warrant  the  plaintiff  In 
so  regardhiK  him. 

Sin  Hough  V.  CoUins  (1898)  176  IlL  188, 
i3  N.  E.  847,  the  conclusion  that  Collins 
vas  entitled  to  a  lien,  as  having  performed 
labor  on  a  buildbg  under  a  contract  made 
with  a  "person  authorized  by  the  owner" 
■nd  not  with  a  mere  contrsilor,  was  held 
to  be  properly  drawn  from  evidence  which 
^bawed  that  his  immediate  employers,  Dorn 
&  Company,  superintended  the  conHtructinn 
and  management  of  the  building  in  qiies- 
ticm;  that  the  flrat  contract  made  between 
(hem  and  the  defendant.  Hough,  showed 
that  he  simply  desired  their  "aid  and  as- 
wstance,"  for  which  they  were  to  get  no 
rvrnpensation ;  that  Dorn  told  various  par- 
ties during  the  progress  of  Collins'*  work 
that  he  was  amiply  actio g  aa  Houp-h'H 
agent;  that  Hough  also  said  Dora  was  his 
agent  in  the  construction  of  that  buildlngj 
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that  Hough  had  not  paid  Dorn  &  Company 
money  on  their  pretended  contrprt-,  that, 
according  to  the  architect's  teethnuny  all 
of  the  other  contracts-  fof!  plaptst jitg,  pfomb- 
iijg,  elc/Wri  nndo  directly 'with  the  own- 
MS,  tbtOll^h  DoTB-ii"  Company,  their  agents, 
and  ''his  '  own  relations  with  Hough  were 
'tiirou!;h  his  agents,  Dom  i.  Companv. 

In  Burns  v.  I^ne  (1887)  23  111.  App.  504, 
a  judgment  aubjecting  the  defendant's 
property  to  a  lien  for  work  performed 
under  a  building  contract  made  with  her 
father  was  held  to  be  warranted  by  evi- 
dence to  the  following  efTect:  "That  a  day 
or  two  previous  to  the  signing  of  the  con- 
tract ahe,  with  her  father  and  mother,  had 
n  rnnveraation  with  the  claimant,  in  which 
prominent  part]  that  after  the 
.  .  IS   made,   and   before   the  work 

began,  she  gave  inatructions  as  to  how  ahe 
wanted  the  house  built;  that  she  went  with 
her  father  and  the  claimant  to  look  at  the 
ground  on  which  it  was  afterwards  built; 
that  she  waa  frequently  present  during  the 
progress  of  the  work,  making  objections, 
giving  directions,  and  complaining  at  delay; 
especially  that  she  furnished  the  money 
with  wh'ich  to  pay  a  part  of  the  contract 
price  and  promised  to  pay  the  balance;  and 
that  before  it  was  completed  she  moved 
into  the  house  with  her  parents  and  was 
still  occupying  it. 

In  Leafgreen  v.  Yablonsky  (1913)  178  HI 
App.  1ft,  it  was  held  that  a  lien  for  eTtra 
work  done  by  the  order  of  the  iupertn- 
tcndent  of  construction  could  not  be  en- 
forced becaoae  the  contract  expressly  pro- 
vided that  no  such  work  "wotild  be  paid 
for  without  a  written  agreement  made  and 
approved  by  the  owner." 

sBaxter  v.  HutcWngs  (1868)  49  III.  U9 
(lien  claimed  for  materials  furnished  to  de- 
fendant's son). 

T  Paine  v.  Tillinghast  (1S89)  52  Conn. 
532,  where  it  waa  unsuccessful  I  y  contended 
by  the  defendant,  a  married  woman,  that, 
as  the  power  she  had  conferred  upon  her 
brother  to  attend  to  the  making  of  certain 
repairs  needed  on  her  property,  and  to  act 
according  to  his   judgment,  was  restrlcteit 
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enee  to  the  Kansas  statute,  one  of  those 
which  includes  a  provision  of  the  tjpc 
specified  under  par.  (1),  supra.,  it  has 
been  laid  down  that,  if  the  evidence 
Bhows  that  claimant  looked  to  the  agent 
for  hia  remnneration,  he  cannot  enforce 
a  lien  upon  the  principal's  property.' 

The  following  remarks,  made  with  ref- 
erence to  the  Massachusetts  statute,  are 
doubtless  pertinent  in  respect  of  all  the 
enactments  mentioned  in  this  section: 
"It  is  merely  to  the  extent  of  the  labor 
actually  performed  by  the  petitioners 
that  the  lien  upon  the  estate  was  cre- 
ated. This  will  include  not  only  the 
work  done  with  their  own  hands,  but 
also  that  which  was  contributed  by  their 
apprentices;  but  it  excludes  from  the 
amount  so  to  be  secured  all  the  chaises 
for  "the  Jabor  which  was  performed  by 
theic-'jqtfrnepilM  or  laborers  in  their 
cmployrob})^  -  3'Ji«,\Teaa«n  is  obvious. 
.  .  .  The  appreiitW  .earps  Bq-ff&gti.£qr 
liimself,  and  therefore' *he  l>*i'T5aVft"  vt 
lien,  for,  having  no  cliam  for  peft'ontfL* 
compensation,  he  has  no  occasion  for 
security;  but  the  labor  which  he  per- 
forms belongs  to  his  master,  in  whose 
favor  the  lien  arises  the  same  as  if  he 
had  himself  executed  the  work.  It  is 
otherwise  with  the  journeyman.  He 
earns  wages;  he  is  entitled  to  payment 
for  labor  performed,  and  therefore  he 
may  have  in  his  own  behalf  a  lien  upon 
the  land  upon  which  he  has  wrought."* 

A  Hen  otherwise  valid  and  enforceable 
is  not  extinguished  by  an  unsatisfied 
judgment  agninst  an  agent  who  has 
made  himself  personally  liable  on  the 
contract.^* 

In  any  ease  in  which  the  remedial 
riglits  of  the  claimant  depend  upon 
whether  the  contract  was  made  by  hia 
employer  in  the  capacity  of  an  agent  or 


of  a  principal,  the  question  of  fact  thus 
presented  is  determinable  froDi  sncli  rel- 
evant evidence  as  may  be  offered  on  one 

side  or  the  other." 

g  86.   Enactmenta   apedpealty  appHeO' 
ble  to  the  claim*  of  aHbc^ftUractors. 

In  a  third  group  of  statutes  the  ter- 
minology adopted  evinces  explicitly  an 
intention  on  the  part  of  the  legislature 
to  provide  a  remedy  in  rem  for  the  pro- 
tection of  subcontractors.  The  cases 
which  bear  upon  the  subject  of  the  pres- 
ent monograph  have  been  decided  with 
reference  to  the  following  classes  of 
provisions : 

(1)  Provisions  which  create  a  lien  in  re- 
spect of  work  performed  under  an  agree- 
ment with  an  "agent"  of  tlie  owner,  or 
with  a  "contractor  or  subcontractor." 
The  operation  of  these  provisions  so 
far  as  they  involve  the  construction  of 
tHe.wg^d  "agent"  has  been  discussed 
■oodej  iJaV.(^)  of  the  preceding  section. 
fhe  (jfttcKof  extending  the  scope  of  the 
lien  so  as'  to  cover  work  done  for  a 
"contractor"  or  "subcontractor"  is  ob- 
viously to  create  a  special  kind  of  con- 
structive agency,  and  thus  to  supersede 
pro  tanto  the  general  rule  which  is  con- 
trolling apart  from  statute,  viz.,  that  the 
employees  of  a  contractor  cannot  hold 
the  principal  employer  liable  for  their 
remuneration.  The  consequence  which 
follows  iu  tliis  point  of  view  is  that,  "in 
contemplation  of  law  the  owner  of  the 
building,  by  employing  a  person  to  do 
the  work,  does  thereby  cloth  him  with 
authority,  not  to  bind  him  individually 
and  to  an  anlimited  extent,  as  an  ordi- 
nary agent  might  do,  but  so  far  as  the 
procuring  of  materials  and  labor  may  be 
necessary  to   complete  his  contiuct."' 


I  that  he  nhnuld  not  expend 
niore  than  $600,  the  plaintilT,  a.  materlnl- 
man,  rould  not  enforce  a  lien  for  more  than 
tliat  amount. 

I  Such  a  doctrine  seems  to  be  a  warrant- 
able dedui-tion  from  that  applied  in  Doane 
V.  Bever  11901)  63  Kan.  468,  65  Pac.  083, 
wliere  it  was  laid  down  that  "if  the  plain- 
tifTa  chose  to  make  Schwartz  their  debtor 
and  to  sell  their  pooda  upon  hie  credit,  the 
mere  fact  that  thej  were  to  be  uaed  in 
betterments  upon  the  premiaeB  of  the  de- 
fendant Bever  would  not  entitle  them  to  a 
lien  thereon." 

» Parker  v.  BeU  (1866)  7  Gray  (Hsh.) 
429. 

loDlekBon  v.  Corbett  (1876)  11  Mev.  277. 

"  In  Union  Trust  Co.  v.  Branch  Mint  Op- 
erating Co.  (1612)  2S  S.  D.  549,  134  N.  W. 
65,  involving  the  right  to  enforce  a  miner's 
lien   on   a  mine  which   was   being  operated 
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by  the  Branch  Mint  Operating  Company, 
under  a  contract  with  the  owners,  thi> 
Branch  Mining  &  Milling  Cianpany,  it  wa- 
held  that,  under  a  finding  to  the  effei'l 
that  all  of  said  labor  was  performed  and 
materials  furnlBlied  under  contracts  ramU- 
with  the  former  company,  and  by  its  ntncer<! . 
in  its  name  and  behalf,  and  oatcnsiHy  ftir 
a  person  claiming  to  act  aa  the  agi-nt  of 
the  latter  company,  it  followed  tliat  tin- 
contractors,  knowing  of  the  contract  under 
which  the  lessee  company  was  working  tin 
mine,  contracted  with  it  as  principal  and  in 
its  behalf. 

1  Morrison  v.  Hancock  (18BT)  40  Mo.  561 
(where  the  claimant  was  a  materialman!. 

The  preciae  scope  of  the  theory  stated  in 
the  text  ia  further  indicated  by  the  Ian  - 
gnagp  uaed  in  Deardorft  v.  Everhartt  j  188 1 1 
74  Mo.  37,  where  an  Instruction  given  at 
the  request  of  a  materialman  was  declared 
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property  in  relation  to  wliich  the  work  is 
done  an  absotute  lien  in  favor  of  "enb- 
QOntractors. "  Under  a  provision  of  this 
tenor  the  "right  of  lien  is  confined  to 
work,  labor,  and  material  required  by  the 
principal  contract.  To  tliat  extent,  by 
force  of  the  statute,  the  ownPr  makes  the 
piincipal  contractor  his  ageut  to  bind  his 
property,  but  no  further."  '  If,  in  point 


Bat  this  doctrine  is  subject  to  the  quati- 
fication  that  a  person  employed  by  the 
eontractor  cannot  establi^  a  lien,  if  it 
is  -shown  that  the  full  contract  price  was 
t>aid  to  the  contractor  before  the  owner 
|jad    any    knowledge    of    the    plaintiff's 

(2)   Provisions  which  create  upon  the 


prmnrauB,  as  being  inconaistent  with  the 
prupoKitinn  that  "the  relation  of  principal 
and  agent  ie  not  eatablished  by  the  etatuta 
betw<-eii  the  owner  of  the  real  ertate  and 
tl*  rantrartor.  If  the  latter  was  the  agent 
of  the  former,  not  only  the  property  im- 
proved would  be  subject  to  the  lien  of  the 
materialman,  hut  the  owner  would  be  per- 
sonally liable  for  the  debt." 

In  Minesh  v.  Ktotts  (1B06)  ISO  Iowa,  B30, 
107  X.  W.  425,  where  the  plaintiffs  "claimed 
■.IS  principal  contractore"  a  lien  in  respect 
of  labor  and  tnatcrial  furnished  for  the  im- 
provement of  the  defendant's  house,  the 
•In'endant'B  contention  was  that  she 
iracted  with  one  Cross  for  the  entire  Job 
at  a  certain  price,  and  was  therefore  not 
liable  for  any  sum  in  excess  thereof.  Xlte 
conctusion  arrived  at  was  tbat  this  conten- 
tion was  not  supported  by  the  evidence, 
and  that  Cross  undertook  only  to  furnish 
■  ertain  labor  and  material  for  tiie  resson- 
ahle  value  thereof  and  to  superintend  the 
improvement.  "By  employing  hi'—  --  -"-- 
did,  Mrs.  Stotte  made  Oroes  her  „ 
the  purchase  of  the  neoessary  material  and 
the  employment  of  the  necessary  labor, 
a^ide  from  tie  carpenter  work,  which  he 
undertook  himself,  to  carry  out  her  plan 
fur  the  improvements.  And  his  contract 
with  ttte  materialmen  and  laborers  was  her 
•oDtraet  in  law."  See  also  A.  E,  Shorthill 
Co.  V,  iEtna  Indemnity  Co.  (IBIO)  —  Iowa, 
— .  124  N.  W.  813,  where  the  court,  in  dis- 
puseinp  the  right  of  a  materialman  to  a 
lien,  observed:  "In  the  theory  of  mechan- 
ics* lien  etatutoi  he  was  endowed  by  the 
ouner,  in  enterin);  into  the  building  con- 
tract, with  authority  to  bind  said  owner 
to  the  est«nt  of  the  material  furnished 
him,  aa  such  contractor,  necessary  to  com- 
plete the  contract."  1'he  actual  point  de- 
cided was  that,  after  the  owner  had,  in  the 
exercise  of  a  reaerved  right,  terminated  the 
employment  of  the  contractor  and  com- 
pleted the  building,  the  relation  of  agency 
under  the  statutes  ceased,  and  that  the 
■absequent  supply  of  materials  and  labor 
inpoaed   no  obligation  upon  him. 

■  Henry  v.  Hinds  (1885)  18  Mo.  App.  407 
(claim  in  reepect  of  extra  work).  The 
court  aaid:  "By  the  express  provision  of 
the  statute,  his  [the  contractors]  right  to 
tbe  lien  depends  and  rests  upon  the  exist- 
ence of  a  contract  between  him  and  the 
property  owner.  That  his  subcontractor, 
vbo  never  saw  nor  communicated  witSi  the 
owner,  can  ocenw  in  this  respect  a  better 
position     than     the     principal     contractor. 


every  dictate  of  justice.  Such  a  right  can- 
not stand  on  the  doctrine  of  principal  and 
agency.  Deariiorff  v.  Everhartt  {Mo.l 
supra.  He  who  deals  with  a  special  agent 
must  take  notice  of  the  extent  of  his 
authority  and  the  limitations  upon  his 
ofHce.  .  .  .  The  only  rational  basis  for 
tlie  legislation  giving  the  subcontractor  a 
lien  against  the  property  owner  is  the 
principle  of  substitution  by  which,  it  would 
seem,  the  party  substituted,  by  operation 
of  law,  could  occupy  no  better  situation 
than  he  for  whom  he  is  substituted." 

tSiebrecht  v.  Hogan  (18SS)  00  Wla.  437, 
76  N.  W.  71.  There  a  judgment  In  favor 
of  a  subcontractor  who  claimed  a  lien  for 
extra  work  was  reversed  on  the  ground 
that  the  instrncttons  given  to  the  jury  em- 
bodied "the  theory  that  t^  right  of  the 
suboontraotor  to  a  lien  included  charges 
for  all  work,  labor,  and  material  furnished 
to  the  principal  contractor,  without  regard 
to  the  principal  contract,  and  aJl  danuiges 
to  such  subcontractor  by  reason  of  negli- 
gence of  the  principal  contractor  or 
breacli  of  contract  on  his  part."  'X'be 
court,  after  making  the  statement  quoted 
in  the  text,  continued  thus;  "The  sub- 
contractor's right,  at  every  point,  is  refer- 
able to  the  principal  contract  aa  originally 
made  or  subsequently  modiiled.  That 
forms  the  basis  for  all  operations;  bence, 
as  to  everything  outside  of  it,  for  which 
the  principal  contractor  would  not  be  en- 
titled to  a  lien  against  tho  owner,  the  sub- 
contractor cannot  acquire  a  lien  to  the 
prejudice  of  such  owner,  whatever  his 
rights  may  be  against  the  principal  con- 
tractor personally.  That  is  the  clear  in- 
tent of  tie  statute.  The  whole  theory  of 
il  is  that  the  owner  consents  to  what  is 
required  to  carry  out  the  principai  contract, 
and  makes  hif  property  liable  therefor  in 
accordance  witAi  the  stntutc,  wliith  is  made 
a  part  of  the  contract,  the  same  as  if  actu- 
ally embodied  in  it.  But  if  the  subcon- 
tractor, by  mistakes,  increases  the  cost  of 
the  building  to  him,  or  by  reason  of  negli- 
B  or  breeches  of  contract  with  a  sub- 
contractor in  the  second  degree  increases 
h  cost,  that  cannot  be  said  to  have  been 
itcmplated  by  tl;e  owner  and  consented 
to  by  him."  'The  rule  thus  laid  down  was 
approved  In  Seeman  v.  Biemann  (1600)  108 
Wu.  366,  84  N.  W.  490,  but  held  to  be  in- 
applicable under  the  evidence  in  the  record. 
For  cases  in  which  tbe  rule  was  applied 
for  the  benefit  of  materialmen,  see  Taylor 
>.  Dall  Lead  &,  Zinc  Co.  (1907)  131  Wia. 
146,  111  N.  W.  400;  W.  H.  Pipkom  Co.  r. 
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of  fact,  he  was  anch  an  ^ent,  the  lien 
attaches  to  the  property,  "not  by  reason 
of  the  contract,  for  the  lien  is  not  the 
creature  thereof,  but  it  is  by  virtue  of 
the  statute."  * 

(3)  Enactments  which  provide  that  a 
contractor  or  subcontractor  shall  be  held 
to  be  the  "agent"  of  the  owner  as  for 
the  purpose  of  the  enforcement  of  the 
lien.     The  effect  of  provisions  of  this 


type  is  to  produce  a  epeoies  of  statutory 
agency  which  is  wholly  independent  of 
tlie  actual  intentions  of  the  principal, 
and  in  this  respect  is  analogous  to  the 
description  of  conatmctivc  agency  which 
arises  under  the  proiision  referred  to  in 
pars.  (1)  and  (2),  supra.'  Most,  if  not 
all,  of  these  enactments,  are,  by  their 
express  terms,  applicable  to  persons  who 
supply  materials  to   contractors.*     But 


Tratnik    |1915)    161  Wis.  Bl,  A.  L.  R.  - 
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Ah  to  the  effect  of  statutes  of  thia  tenor, 
sea  generally  Jones,  Liena,  33  1283  et  seq.; 
PhilJipa,  Mechanics'  Liens,  SS  57  et  seq.; 
Rockel,  Mecbanics'  Liena,   g§   54  et  seq. 

IBeach  V.  Huntsman  (190B1  42  Ind.  App. 
205,  85  N.  E.  523. 

Compare  also,  Pomeroy  v.  White  Lake 
Lumber  Co.  (1891)  33  Neb.  243,  49  N.  W. 
1131,  where  it  ia  laid  down  in  the  syllabus 
written  by  the  court,  that  the  right  of  a 
mateTialman  to  a  lien  upon  a,  building  does 
not  result  from  the  contractor  being  an 
agent  of  the  owner,  but  from  having  fur- 
nished HU<4i  contractor  materials  which 
were  used  in  the  erection   of  the   building. 

•  In  f<niith  v.  Wilcox  11903)  44  Or,  323, 
74  Pac.  708,  76  Pac.  710,  the  court  said: 
"To  facilitate  the  acquirement  of  the  lien, 
however,  the  statute  has  made  the  original 
contractor  an  agent  of  the  owner  while  in 
charge  of  the  construction.  Necesaarily,  he 
is  given  the  primary  control  thereof.  He 
may  authoriie  some  other  person  to  euper- 
intend  or  take  the  management  of  the 
work,  or  the  parties  may  agree  that  an 
architect  or  a  special  builder  aball  be  in 
charge,  but  unless  there  is  some  such  pro- 
vision to  ahift  the  supervision,  he  ia  neces- 
sarily intrusted  with  it.  Being  in  entire 
charge,  therefore,  of  the  construction,  he 
ma;  subject  the  building  to  a  lien  by  the 
employment  of  any  person  to  perform  labor 
or  furnish  materials  therefor.  A  subcon- 
tractor,  as  we  have  seen,  la  within  the 
range  of  such  employment,  so  that  he  is 
manifestly  within  both  the  letter  and 
spirit  of  the  statute.  The  principle  upon 
which  mechanics'  liens  are  upheld,  where 
they  are  given  to  persons  other  than  those 
contracting  directly  with  the  owner,  is 
that  the  contractor  becomes,  for  the  pur- 
pose of  the  statute,  an  agent  of  the  owner, 
and  thus  do  all  such  persons  indirectly  con- 
tract with  the  owner."  The  authority  cited 
for  this  proposition  was  Osborn  v.  Logus 
(1894)  28  Or.  302,  42  Pac.  997,  in  which 
the  special  point  was  decided  that  "whether 
the  person  for  whom  the  labor  is  done  or 
to  whom  the  materials  are  furnished  was 
an  agent  under  the  statute,  or  bad  author- 
ity to  bind  the  owner,  and  entitle  the  lab- 

of  pleading  and  proof  at  the  trial,"  and 
that  the  fact  of  agency  consequently  need 
not  be  stated  in  the  notice  of  lien. 

In  Litherland  v.  Cohn  Real  Estate  Co. 
(1909)  64  Or.  75,  102  Pac.  303  (for  earUer 
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appeal,  involving  merely  a  point  of  prac- 
tice, eee  (1909)  54  Or.  71,  100  Pac.  1),  the 
remarks  of  the  court  in  Smith  v.  Wilcos: 
(Or.)  supra,  were  approved.  But  the  actual 
ratio  decidendi  was  that  the  atatutory  pro- 
vision was  not  applicable  to  the  claim  of  a 
principal  cpn tractor. 

In  Pilz  V,  KiilinjTsworth  (1898)  20  Or. 
432,  28  Pac.  305,  the  second  ground  as- 
signed for  the  decision  was,  that  the  provi- 
sion of  the  general  Mechanics'  Lien  law 
as  to  the  statutory  agency  of  the  contrac- 
tor was  by  implication  to  be  read  into  the 
special  enactment  as  to  liens  for  work  done 
in  the  grading  of  streets. 

In  Hobba  v.  Spiegeiberg  (IS84)  3  N.  H. 
357,  5  Pac.  629,  it  was  laid  down  that,  hr 
force  of  the  statuto,  the  owner  of  a  build- 
ing ia  "in  privily  with  every  laborer  who 
works  upon  it." 

In  Seattle  Lumber  Co.  v.  Sweeney  (1906) 
43  Wash.  1,  85  Pac  677,  where  the  sub- 
contractor had  taken  over  the  work  of  con- 
structing the  building  in  question,  after 
the  principal  contractor  had  aljaconded,  a 
person  who  had  supplied  materials  both  be- 
fore and  after  the  new  arrwigement  went 
into  operation  was  held  to  be  entitled  to  a 
lien,  on  the  ground  that,  u  the  eubeontrac- 
tor  had  been  authorized  to  construct  the 
building,  and  the  owner  had  made  no  pro- 
vision for  materials,  the  aubcootractor  was 
by  implication  invested  with  the  power  to 
procure  them,  and  waa  consequently  the 
actual,  as  well  as  the  statutory,  agent  of 
the  owner  for  this  purpose. 

The  general  provision  in  3  5710  of  the 
Idaho  Rev.  Codes  waa  applied  in  Hill  v. 
Twin  Falls  Salmon  River  Land  &,  Water 
Co.  (1912)  22  Idaho  274,  126  Pac.  204  (lien 
declared  in  favor  of  man  who  had  hauled 
materials  to  he  used  in  a  dam). 

Under  i  5112  of  those  Codes,  the  con- 
tractor who  constructs  a  sidewalk  ia  made 
the  agent  of  the  owner  of  the  abutting  lots 
for  the  purpose  of  the  provisions  of  the 
chapter  in  said  Codes  providing  for  me- 
chanics' and  materialmen  B  liens.  Shaw  v. 
Johnatoa  (1910)  17  Idaho,  676,  107  Pac. 
399. 

The  Oregon  cases  were  approved  in  Cribh 
V.  Caskey  (1910)  4  Alaaka,  264. 

9  Fix  cases  in  which  enactments  of  this 
tenor  were  construed,  see  Valley  Lumber  &, 
Mfg.  Co.  V.  Nickerson  (1907)  13  Idaho,  683, 
93  Pac.  24;  Hill  v.  Twin  Falls  Salmon  River 
Land  ft  Water  Co.  (1912)  22  Idaho,  274, 
125  Pac.  204;  Peerless  Pacific  Co.  V.  Rogers 
(1016)  81  Ot,  61,  158  Pac  271. 
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their  protectiDn  does  not  extead  to  per- 
sons who  perform  work  and  labor  in 
preparing  the  materials  for  the  material- 
man.'' 

There  is  explicit  anthority  for  the  doc- 
trine that,  when  used  in  connection  with 
a  clanse  relating  to  the  supply  of  taa- 
lerials,  a  provision  which  creates  a  statu- 
torj-  agency  confers  upon  the  contractor 
merely  the  limited  powers  of  a  special 
agent,  who  is  competent  "to  bind  the 
proy^rty  benefited  for  the  payment  of 
the  reasonable  valne  of  snch  material 
only  as  is  ordinarily  snfficient  properly 
to  construct  the  building  in  accordance 
with  the  plans  and  specifications  thereof, 
or  ill  pursuance  of  the  agreement  entered 
into  between  the  owner  and  contrac- 
tor."* Ifntatia  mutandis,  this  doctrine 
iit  presamably  applicable  to  cases  where 
a  lien  in  respect  of  labor  is  claimed. 

In  PaeiRc  Rolling-Mill  Co.  t.  Hamilton 
(18941  61  Fed.  476  {decided  with  reference 
to  the  Washington  statute),  the  court  held 
that  a  person  who  had  refused  to  dea.1  with 


liability  of  the  acting  manager,  was  not  a 
"rontractor"  In  such  a  sense  as  to  be  its 
"agent"  in  respect  of  a  claimant  from 
vhom  he  had  purchased  materials. 

7  In  Baker  v.  Yakima  Valley  Canal  Co. 
(1913)  77  Wash.  70,  137  Pac.  342,  there 
vaa  held  to  be  no  basis  in  the  facts  for 
declaring  a  statutory  agency  In  favor  of 
laborers  who  bad  screened  sand  and  gravel 
for  &  man  who  had  agreed  to  supply  them 
to  a  contractor.  The  court  quoted  the  state- 
ment that  "a  subcontractor  is  one  who 
takes  from  the  principal  contractor  a 
f|>ecific  part  of  the  work,  and  the  term 
does  not  include  laborers  or  materialmen." 
Young  Hen's  Christian  Asso.  v.  Gibson 
(1910)  5B  Waah.  307,  108  Pac,  768. 

•  Fitch  y.  Howitt  (1898)  32  Or.  396,  52 
Pac.  192. 

1  The  failure  to  satisfy  this  prerequisite 
waa  one  of  the  grounds  upon  which  it  was 
held  in  Linn  v.  Alameda  Min.  &.  Mill.  Co. 
(1909)  17  Idaho,  4S,  104  Pac.  668,  that  no 
action  could  be  maintained  in  respect  of 
work  performed  in  prospecting  a  mine, 
under  a  contract  made  with  the  agent  of 
a  company  which  had  previously  secured 
an  option  upon  the  stock  of  a  large  share- 
holder in  the  defendant  company,  and  ex- 
ercised it  before  the  plaintiff's  claim  was 
{treaented.  The  court  said:  "The  fact  that 
tbo  Alameda  Company  [vendor]  may  have, 
after  the  work  was  completed,  paid  Mayo- 
&u^>  ft  Company  [purchaser]  for  some  ~ 
all  of  the  money  they  had  expended 
woric  they  had  caused  to  he  performed 
tbrongh  tha  BuoeeM  tunnel  would  not  of 

LJl.i.l918P. 


IV,  Bight  of  recovery  oonaldered  tv<A 
reference  to  the  gueation  vrhethef  the 
contract  of  employment  waa  adopted 
by  the  principal. 

%  S'i.  Generally. 
A  portion  of  the  cases  in  which  the 
right  of  a  claimant  to  hold  the  principal 
liable  on  the  ground  of  a  ratification  of 
an  unauthorized  contract  has  been  dis- 
cussed with  reference  to  claims  for 
remuneration  on  account  of  work  per- 
formed illustrate  gome  of  the  general 
conditions  precedent  to  a  recovery  upon 
this  footing;  viz.,  that  the  party  with 
whom  the  claimant  dealt  should  have 
been  professedly  acting  as  the  agent  of 
the  defendant,  or  that  the  claimant 
should,  under  the  circumstances,  have 
been  jnstHied  in  believing  him  to  be  such 
an  agent;'  and  that  the  defendant  shonld 
have  had  knowledge  of  all  the  material 
circumstances  incidental  to  the  making 
and  perfonnance  of  the  contract  upon 
which  the  action  is  brought;"  and  that, 

itself  obligate  them  to  pay  anyone  else,  nor 
would  it  mislead  anyone  who  had  already 
performed  labor  on  the  faith  of  Mayo's 
credit,  nor  would  it  create  any  element  of 
estoppel  against  ths  Alameda  Company,  or 
impose  any  liability  against  them  for  other 
debts  of  Mayo-Sachs   &,  Company  that  had 


E.  740,  the  fact  of  a  husband's 
having  paid  for  work  done  under  a  contract 
made  with  his  wife  was  held  not  to  import 
ratiflcfttion  by  him  as  principal,  the  evi- 
dence being  that  she  had  contracted  in  her 
own  behalf. 

In  Woodman  v.  Wicker  (1004;  Sup. 
App.  T.)  88  N.  T.  Supp.  411,  where  it  was 
held   that  the   lower   court   was  warranted 


"the  use  msde  by  the  defendant  of  the 
plaintiff's  last  report  cannot  be  considered 
as  a  ratjfleatian  of  the  acts  of  Cullen  as  de- 
fendant's acent,  for  the  reason  that  there 
is  nothing  m  the  testimony  from  which  it 
can  legitimately  be  inferred  that  Cullen 
ever  had  authority  from  the  defendiuit  to 
act  as  his  agent." 

Aa  to   the  general    doctrine,    see    Story, 
Agency,  %  251-2. 
(a)  Batiflcation  inferable. 

■  In  Re  Berkcbile  (1905)  1-14  Fed.  572.  a 
ivife's  knowledge  and  ratification  of  a  build- 
ing contract  made  by  her  husband  with  the 
plaintiff,  and,  without  her  cognisance,  as- 
signed to  her,  was  held  to  be  inferable  from 
the  fact  that,  while  the  work  was  in  pro- 
gress, she  made  certain  assignments  of 
money  due  or  to  become  due  upon  the  con- 
In  Central  R.  ft  Bkg.  Co.  v.  Cheatham 
(1887)  85  AU.  292,  7  Am.  St.  Rep.  48,  4  So. 
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828,   evidence  that  oircularB  offering  a 
ward  were  posted  _at_  various  jilaeeB  on  the 


line  of  the  railroad,  by  direction  of  >»■  cm- 
]>loyee  who  was  under  the  control  of  the 
superintendent,  and  remained  posted  for 
several  months  and  untU  after  the  per- 
formance of  the  service,  was  held  to  be 
pro))er  to  go  to  the  jury  as  tending  to  show 
that  the  ofTcera  of  the  defendant  company 
were  cognizant  of  the  auperintendent'a  act 
in  offering  the  reward. 

In  Pittaburgh,  C.  &  St.  L.  R.  Co.  v.  Wool- 
ley  (IS/tt)  12  Bush.  (Ky.)  451,  requisite 
notice  was  inferred  where  the  employment 
of  nn  assistant  counsel  was  reported  to  the 
director  who  had  autboriied  Ruch  employ- 
ment, and  also  to  another  agent  of  the  de- 
fendant, who  had  some  connection  with  the 
litigation  in  question. 
^"  Crane  v.  Roaa  (1012)  168  Hich.  623, 
13.1  N.  W.  83,  the  direction  of  a  verdict  in 
favor  of  a  married  woman,  sued  by  a  broker 
for  his  commisaion  on  a  sale  of  her  land 
"*"i    held    


.,  --- — -.   — ■    the   ground    that 

trierc  waa  evidence  tending  to  show  that  she 
had  knowledge  of  the  agreement  between 
her  huaband  and  the  plaintiff,  relating  to 
the  sale  or  eichange  of  her  property,  that 
jheacquieaced  therein,and  that  her  husband 
had  assumed  to  act  for  her  reappcting  her 
property,  with  her  knowledge  and  consent 
In  Shepherd  v.  Mackoul  (1813)  3  Campb. 
(Eng.)  326,  where  the  defendanfn  wife  was 
indicted  for  keeping  a  disorderly  Houkg,  and 
en.proyed  the  plaintilT  to  defend  her,  the 
jury  were  thus  directed  by  r«rd  Ellenbor- 
ough;  "As  the  defendant  knew 
proved  of  the  business  his  wife  ca 
and  was  aware  of  the  prosecution,  without 
p^ressing  any  diaaent  to  the  plaintiffs  de- 
fending her,  I  think  a  promise  may  be  fairly 
inferred  on  the  part  of  the  defendant  to  pay 
the  plaintiff  for  his  labour  in  eonductinir  the 
nefenae," 

See  kIso  Crockett  v.  Chattahoochee  Brick 
Co.  (I8SM)  95  G«.  640,  2!  S.  E.  42,  where  it 
"  r'.2  ■*"*"  ■"  tlie  syllabus  of  the  court 
that  if  an  architect  asaumes  to  act  as  agent 
of  the  owner,  and  purchases  material  upon 
the  credit  of  the  owner,  with  his  full  knowl- 
'■dge  and  assent,  the  latter  thereby  ratifies 
the  assumed  agency  of  the  aichitect,  and  is 
bound  for  the  price  of  the  material  thus 
purchased. 

<b>  Ratification  not  inferable. 

Sevier  r.  Birmingham,  5.  &  T,  River  R. 

Co.  (1880)  92  Ala.  258,  9  So.  406  (managing 
agent  of  railroad  companv  not  notifl^of 
emp  oyment  of  physician  by  a  subordinate 
until  after  the  phyaician'a  services  had  been 
rendered);  Findlay  v.  Hildenbrand  (19091 
17  Idaho,  413,  ea  L.R.A.(N.S.)  400,  105  Pac. 
700  (none  of  defendant's  acta  showed  that 
he  had  been  informed  of  the  nature  of  the 
contract);  McLaren  v.  Hall  (]8fl8)  28  Iowa, 
297  (instruction  erroneous  which  ignored 
the  necessity  of  proving  knowledge  by  a 
wife  of  a  contract  made  with  her  huaband)  i 
Thiel  Detective  Service  Co.  v.  Seavey  ( 1906) 
lis  Mich.  074,  108  N.  W.  1080    (general  I 


manager  ol  compaDy  knew  that  the  woit 
of  auditing  its  books  was  being  done,  but 
had  no  knowledge  that  it  waa  being  done 
under  a  contract  made  in  behalf  of  the  com- 
pany); Grant  v.  Duluth,  M.  &  N.  R.  Co. 
(1896)  66  Minn.  349,  69  N.  W.  23  (no  evi- 
dence of  knowledge  on  the  part  of  director* 
of  the  company  that  the  president  had  as- 
sumed to  make  the  contract  in  question); 
Holmea  v.  Board  of  Trade  (!8B3)  81  Mo. 
137  (essentiality  of  knowledge  affirmed  by 
court  in  commenting  on  statement  of  law 
by  trial  judge  in  action  for  legal  aervices 
rendered  at  the  instance  of  one  of  the  de- 
fendants' directors);  Scott  v.  New  York 
Filling  Co,  (1910)  70  H.  J.  L.  231,  75  Atl. 
772  (no  knowledge  shown  on  the  part  of 
the  company,  or  of  its  board  of  directors, 
that  the  secretary  had  attempted  to  make 
any  alteration  in  the  contract) ;  Woodruff 
-  Rochester  &  P.  R.  Co.  (1888)  108  N.  Y. 
,  14  N.  E.  832  (no  auflicient  proof  that  de- 
fendant had  any  knowledge  of  the  alleged 
agreement  made  with  plaintiff  by  its  engi- 
neers as  to  certain  earthwork,  or  that  it 
knew  that  the  earth  in  question  had  been 
removed  from  the  cut  on  its  account  and 
outside  of  the  contracts  which  had  been 
made  for  the  conatruetion  of  the  road); 
Twelfth  Street  Market  Co.  v.  Jackson 
(1883)  102  Pa.  269  (fact  that  the  directors 
of  the  defendant  company  entered  into  a 
contract  with  the  owner  of  the  ground  rent 
of  the  land  on  which  its  building  stood  w.is 
held  not  to  amount  to  a  ratification  of  its 
president's  employment  of  a  broker  to  pro- 
cure a  person  to  pay  oft  the  rent,  because 
there  was  no  evidence  that  such  employ- 
ment was  known  to  the  directors);  in  Su- 
derman-Dolson  Co.  v.  Eodgera  (1907)  47 
Tex.  Civ.  App.  67,  104  S.  W,  103  (an  agree- 
ment by  which  the  foreman  of  a  construc- 
tion company  stipulated  that,  as  part  of 
the  consideration  for  the  use  of  a  doctor's 
premises,  he  abould  be  employed  as  he  regu- 
lar physician  for  the  company's  workmen 
at  a  salary  guaranteed  to  amount  to  a  speci- 
fied sum  was  not  known  to  the  company 
until  the  lease  had  expired  and  the  prem- 
isea  had  been  abandoned). 

That  circumatancca  may  ariae,  however, 
in  which  a  want  of  complete  knowledge  on 
the  principal's  part  will  not  be  a  bar  to 
recovery,  is  indicated  by  Galvano  Type  En- 
graving Co.  V.  Jackson  (1905)  77  Conn.  664, 
00  Atl.  127,  where  one  aspect  of  the  evi- 
dence given  in  an  action  against  a  commit- 
tee which  had  been  formed  to  manage  a 
public  celebration,  and  bad  delegated  to  two 
of  ita  members  the  task  of  making  arrange- 
ments for  the  preparation  of  souvenirs,  waa 
thus  commented  upon;  "The  fact  that  Bab- 
cock  and  Sperry  did  not  report  to  the  lie- 
fendajits  the  terms  of  their  agi'ecment  with 
the  plaintiff  until  said  official  program  or 
souvenir  waa  printed  and  sold,  and  that  the 
defendants  did  not,  although  knowing  said 
work  was  being  done,  have  other  informa- 
tion as  to  the  terms  of  the  agreement,  nor 
ask  for  such  report  or  information,— 


(general '  ing  that  auch  report  and  inform*tion  ought 
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if  the  party  by  whom  the  contract  is 
sUe^'ed  to  have  been  ratifted  was  himself 
an  agent,  the  contract  should  have  beon 
one  which  he  had  authority  to  make.* 

Other  cases  eneniplify  the  application 
of  the  doctrine  that  the  failure  of  a.  prin- 


cipal to  state  his  position  explioitly  with 
regard  to  the  extent  of  the  agent's  au- 
thority to  bind  him  in  the  premises  may, 
under  ceri:ain  circumstances,  justify  the 
inference  of  a  ratification.* 

It  has  been  laid  down  that  "the  eri- 


to  liave  be*n  given  in  pursusnee  of  the  rules 
regulating  the  conduct  of  the  executive  com- 
mittee,—cannot  preTcnt  the  plaintiff  from 
reoovering  the  judgment  rendered  in  tliif 
■ttion.  Such  failure  by  the  defendants  ti. 
fuliow  and  enforce  their  own  rules  cannot 
reiifve  the  defendants  from  their  liability 
to  li.     I. 

»Iii  C:':r„ll  r.  Manganese  Steel  Safe  Co. 
(l;iO.-.t  n  1  Md.  252,  73  Atl.  608,  two  of  the 
p-jinta  .ieU'iTiiined  were,  firat,  that,  even  if 
the  l.i  -  ,  go  of  a  letter  written  by  the  de- 
feniluni  -t  stxielmy  waa  aaaunied  to  be  such 
as  would  have  importad  on  its  face  a  ratiii' 
cntioD  of  the  transaction  under  disciiasion, 
th(-re  was  no  specific  evidence  in  the  case 
that  the  writer  had,  ma  secretary,  any  au- 
thority to  ratify  it,  and,  secondly,  that  no 
presumption  can  be  entertained  that  the 
secretary  of  a  corporation  haa  power  either 
lo  appoint  agenta  or  to  ratify  appointments 
previoiinly  made  without  authority. 

In  Uright  V.  Mctairie  Cemetery  Asso, 
(1887)  33  U.  Ann.  58,  no  legal  ratification 
of  a  contract  made  hy  the  defendant's  presi- 
dent for  lejial  services  waa  held  to  have  been 
established  where  the  only  evidence  offered 
fonsiated  of  sundry  bills  of  costs  and  other 
charges,  made  in  the  name  of  the  associa- 
tion, approved  by  plaintiff,  as  its  counsel. 
and  paid  by  the  president,  and  there  was 
nothing  to  show  that  the  presiilcnt  was 
tiiereto  authorized  by  the  board  of  directors, 
or  that  tbpy  ever  approved  or  ratified  his 
condurt  in  that  particular, 

*In  Toledo,  W.  A  W.  R.  Co.  v.  Prince 
(1869)  50  ni.  26,  the  court  argued  thus: 
"Although  a  railway  company  is  under  no 
legal  obligation  to  provide  medical  attend- 
ance for  persons  injured  in  its  service,  yet 
this  wonid  be  so  unreasonable  a  thing  to  do, 
where  the  wounded  employee  is  dependent 
upon  his  daily  labor  for  support,  that  a  jury 
Hill  generally  find,  even  upon  somewhat 
alight  evidence,  that  the  act  of  the  station 
agent  in  employing  the  surgical  skill  neces- 
sary to  save  human  life  was  ratified  by  his 
superiura  In  this  case,  however,  the  sta- 
tion agent  reported  the  case  to  the  general 
superintendent  a  few  days  after  the  acci- 
dent, and  he  testified  that  he  heard  no 
complaint  in  regard  to  his  action  until  he 
afterwards  presented  the  bills  for  pa3'mcnt. 
If  the  Huperintendent  desired  to  save  the 
loinpany  from  being  held  respoiisible,  lie 
should,  ou  receiving  the  report  of  the  ease, 
have  dissented  from  the  action  of  the  sta- 
tion agent,  and  directed  hini  to  apprise  the 
surgeon  of  such  dissent,  instead  of  allowing 
the  latter  to  continue  hid  services  under  the 
belief  that  he  was  in  the  employment  of 
the  company." 

In  Cairo  &  St.  Ia  E.  Co.  v.  Uahoney 
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(1876)  82  111.  73,  26  Am.  Rep.  299.  a  ratifi- 
.ation  by  the  general  euperin  ten  dent  of  the 
employment  of  a  surgeon  by  a  station  agent 


■fter  the  employee   nad   been   injured,   the 

iuperintnident  inquired  of  the  station  agent 
iiow  the  man  was  getting  along;  that,  while 
he   had   had   informntion   in   regard   to   the 

■haracter  of  tlie  injury  and  the  treatment 
by  the  surgeon,  no  objection  whatever  waa 
interposed  or  complaint  made  by  him  in 
reference  to  the  act  of  the  station  agent; 
and  that,  afterwards,  a.  few  weeks  subse- 
quently, in  a  conversation  with  the  surgeon, 
the  superintendent  informed  htm  that  the 
pay  would  be  all  right. 

In  Chicago  Consol.  Traction  Co.  v.  Mn- 
thewB  (1904)  117  111.  App.  174,  where  the 
plaintiff,  a  surgeon,  attended  an  injured 
person  at  the  request  of  the  conductor  of 
a  street  ear,  and  on  the  tollowinR  day  rom- 
munieated  with  the  defendant's  superintend- 
ent, and  asked  a^  to  a  continuation  of  his 
services,  a  confirmation  of  the  contract  of 
employment  was  held  to  be  a  permissible 
inference  from  the  fact  of  the  superintend- 
ent's having  failed  to  make  a  direct  reply 
to  the  plaintifPs  question. 

In  Terre  Haute  &  I.  R.  Co.  v.  StocfcwelT 

(IftSS)  lis  Ind.  98,  20  N.  E.  650,  where  the 
evidence  showed  that  a  conductor  of  a  rail- 
way train,  acting  as  the  agent  of  the  com- 
pany, employed  the  appellee  to  render  the 
medical  services  in  question,  tliat  when  the 
services  were  rendered  the  appellant  had 
full  knowledge  of  all  the  tacts,  and  that  the 
appellee  was  never  discharged  by  the  appel- 
lant, the  court  thus  stated  its  conclusions: 
"We  are  of  the  opinion  that  if  the  services 
were  rendered  under  the  employment  as 
stated,  and  with  a  full  knowledge  of  all 
the  facta  at  or  about  the  time  of  the  acci- 
dent or  employment,  and  that  the  appellant 
permitted  the  appellee  to  go  on  and  render 
services  after  it  had  acquired  such  knowl- 
edge, it  thereby  became  liable  for  the  serv- 

In  Stewart  v.  New  York  C.  &  H.  R.  R.  Co. 
{1916)  62  Pa.  Super.  Ct.  234,  one  of  the 
grounds  upon  which  it  was  held  that  a  doc- 
tor was  raititted  to  recover  for  aeiviccs  ren- 
dered to  an  injured  rnilroad  employee  at 
the  request  of  an  assistant  traiiimiisier  \ifts 
that  the  evidence  showed  that  the  doctor 
had  made  reports  about  the  case  to  the 
train m lister's  office;  that  a  district  claim 
agent  directed  the  doctor  to  give  the  patient 
attention  and  to  send  the  bill  to  the  com- 
pany) that  a  bill  waa  afterwardft  furnished 
to  the  company;  and  that  a  letter  was  re- 
ceived from  the  claim  agent,  in  which  ho 
objected  that  the  bill  was  eicesaive,  but  did 
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dence  neeeBa&ry  to  establiali  a  ratifica- 
tion by  the  wife  of  a  contract  made  by 
her  liusband  t^a  her  agont,  must  be  of  a 
stronger  and  more  satisfactory  character 
than  that  required  to  establish  a  ratifi- 
oation  by  the  husband  of  the  act  of  the 
wife  as  hia  ^ent,  or  than  as  between 
independent  parties."*-*  That  this  doc- 
trine would  not  be  accepted  by  every 
oourt  is  indicated  by  the  difference  of 
opinion  concerning  the  analogous  ques- 


tion as  to  the  qnality  of  the  evidenca 
required  for  the  purpose  of  proving  that 
a  husband  was  acting  aa  his  wife's 
agent. 

In  a  case  where  the  claimant  never 
nnderstood  that  he  was  being  employed 
by  the  alleged  agent  on  behalf  of  the 
defendant,  there  is,  of  eoune,  no  room 
for  the  operation  of  the  doctrine  of  rati- 
fication.' 


not   deny   the   company's   liability   for  the 

aer vices  rendered. 

In  Hall  V.  New  York,  N.  H.  *  H.  R.  Co. 
(ISOG)  27  B.  I.  525,  66  Atl.  278,  the  plaintiff, 
a  physician,  was  summoned  by  a  station 
agent  to  attend  an  injured  servnnt.  He 
procured  h  trained  nurse  for  his  patient,  and 
the  foUowinK  day  prepared  a  report  of  the 


claim  agent  of  defendant,  together  with  the 
company's  physicisn,  visited  the  patient, 
but  the  plaintiff  remained  in  charge  of  the 
case.  The  plaintiff  sent  several  bills  to 
the  defendant  for  his  professional  services. 
The  defendant  remained  silent  throu^out 
the  proceedings.  Held  that  the  question 
whether  the  defendant  had  ratified  the  em. 
ployment  of  the  plaintiff  was  for  the  jury. 
Evidence  that  the  defendant  had  paid  for 
services  rendered  in  other  cases  in  which 
the  plaintiff  had  been  called  in  by  its  ata' 
tion  agents  and  other  officials  at  times 
subsequent'  to  the  commencement  of  the 
services  for  which  the  action  was  brought 
was  held  to  be  inadmissible  on  the  issue 
of  ratification. 

In  Ward  v.  J.  Samuels  &.  Bro.  (191S)  37 
R.  I.  43S,  93  Atl.  649,  the  evidence  showed 
that  the  superintendent  of  the  defendants 
knew  that  the  plaintiff  had  taken  the  case 
in  question  with  the  expectation  of  treat- 
ing the  patient  as  long  as  medical  attention 
should  be  required  in  the  case;  that  he  was 
Gontinuing  such  treatment;  and  that,  under 
the  circumstances,  the  plaintiff  would  prob- 
ably regard  the  treatment  as  rendered  on 
account  of  the  defendant  and  to  be  charged 
to  it.  The  court  said:  "These  facts  being 
known  by  its  responsible  agent,  having  the 
duty  to  act  upon  them  himself,  or  to  report 
tbem  to  the  defendant,  it  became  the  legal 
duty  of  the  defendant  to  early  apprise  the 
plaintiff  of  the  true  condition  of  a^aire,  to 
explain  the  extent  of  the  authority  of  Mr. 
Solomon  and  the  limit  that  it  intended  to 
place  vipon  its  own  liability.  If,  in  these 
circumstances,  Mr,  Solomon  and  the  de- 
fendant remained  silent,  the  defendant  will 
not  be  permitted  now  to  deny  its  liability." 

In  Gaudreau  v.  Canada  Atlantic  R.  Co. 
{1903)  Rap.  Jud.  Quebec,  24  C.  8.  367,  the 
liability  of  a  railway  company  for  medical 
services  rendered  at  the  request  of  a  con- 
ductor to  a  man  who  had  been  struck  by  a 
train  st  a  crossing  was  affirmed  on  the 
ground  that,  although  the  accident  and  the 
employment    of    the    claimant    had    been 
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promptly  reported  to  the  general  manager 
of  the  company,  six  weeks  elapsed  before 
a.  disavowal  of  the  conductor's  assumed  au- 
thority was  sent  to  the  claimant,  who  had, 
in  the  meantime,  performed  several  opera- 
tions. Corroborative  evidence  of  ratifies. 
tion  was  also  found  in  the  fact  that,  several 
weeks  after  .this  disavowal  wss  sent  the 
defendant's  traveling  passenger  and  freight 
agent  was  specially  appointed  to  attend  to 
all  the  wants  of  the  wounded  man,  and, 
having  put  himself  into  communication  with 
the  claimant,  proceeded  to  work  in  common 
with  him  with  the  avowed  object  of  saving 
the  patient's  life  and  securing  his  early 
recovery. 

A  simple  denial  of  liability  is  not  evi- 
dence of  a  ratification.  Rice  v.  New  York 
C.  &  H.  R.  R.  Co.  (1907)  195  Mass.  607,  SI 
N.  E.  286. 

For  other  illustrative  cases,  see  Sevier  v. 
Birmingham  S.  A  T.  River  R,  Co.  (1890)  92 
Ala.  268,  9  So,  406  (managing  agent  of  rail- 
road company,  when  notified  of  the  em- 
ployment of  a  physician  by  a  subordinate 
to  attend  on  an  injured  person,  should,  if 
he  desires  to  relieve  the  company  of  re- 
sponsibility, notify  the  physician  to  that 
effect);  Indianapolis  ft  St.  L.  R.  Co.  v. 
Morris  (1873)  67  111.  296  (mansging  oflScers 
of  railroad  company,  when  notified  that 
conductor  had  taken  an  injared  brakeman 
to  plaintiff's  house  to  be  cared  for,  did  not 
notify  plaintiff  that  the  company  would  not 
be  responsible  for  the  expenses) ;  Toledo,  W. 
*  W.kCo.  V.  Prince  (1869)  60111.26  (gen- 
eral superintendent  of  railroad  company, 
when  he  was  notifted  that  a  station  agent 
had  employed  plaintiff  to  treat  an  injured 
servant,  did  not  dissent  from  the  act) ;  Fer- 
guson V.  Majestic  Amusement  Co.  (1916) 
171  N.  C.  685,  89  S.  E.  45,  Ann.  Cas.  19i7C, 
389  (owner  of  theater,  who  had  engaged 
plaintiffs  under  contract  terminable  only  on 
two  weeks'  notice,  allowed  tbem  to  con- 
tinue playing  for  a  week  and  a  half  before 
he  notified  them  that  they  must  aubmit  to 
alteration  in  the  contract  or  leave  at  tho 
end  of  the  week);  Jones  v.  Jones  (1913)  72 
Wash.  517,  130  Pac.  1125  (married  woman 
knew  that  associate  connsel  was  actively 

i|>agcd  on  a  case  on  her  behalf). 

4-t  McLaren  v.  Hall  (1868)  26  Iowa,  306. 

B  Fish  ft  H.  Co.  V.  New  England  Home- 

ako  Co.   (1911)   27  S.  D.  221,  130  N.  W. 

1  (defendant  used  surveyor's  notes  and 
plate). 
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In  other  instances  the  question  of  rati-  I  specific  testimony  having  reference  solely 
fixation  has  been  determined  from  a  to  the  partieolar  facts  of  tlie  case  tinder 
consideration   of  the    effect    of  certain  [  review.' 


(a)  KeccTeiy  aHowed. 


pair  of  a  eteainfr  contained  a  clause 
Tiding  that  no  new  work  of  any  kind  done 
on  the  steamer,  and  no  work  of  any  kind, 
■honld  be  cansidered  as  extra  work  unleei 
a  separate  estimate  in  writing  shoald  be 
made  for  the  eame  before  its  commence- 
ment, and  submitted  bj  the  contractor  to 
tlie  respondent  company,  and  the  signature 
of  the  clittirman  of  the  board  of  directorB 
obtained  thereto.  After  commeneing  the 
performance  of  the  contract,  the  oontractor 
found  that  the  condition  of  the  steamer 
was  much  worse  than  had  been  anticipated, 
and  tbat  it  was  impracticable  to  go  on 
with  the  work  according  to  the  contract. 
After  a  conference  between  the  libellant, 
the  master  of  the  steamer,  the  president 
of  the  respondent  company,  and  the  govern' 
ment  inspector,  the  extra  work  made  neces- 
sary by  this  condition  was  done.  The  con- 
clusion of  the  trial  judge,  that  there  was 
not  safHcicnt  evidence  in  the  record  to  sus< 
tan  the  contenton  tbat  the  company  had 
ever  formally  abrogated  the  written  con- 
tract, or,  in  view  of  the  said  clause  as  to 
eitra  work,  had  ever  authoriied  the  liliel- 
tant  to  do  the  work  as  charged  tor  by  him, 
or  acquiesced  in  or  ratified  what  he  did, 
eo  a*  to  become  liable  therefore,  was  dis- 
approved. The  court  said :  "While  this 
work  was  being  done.  President  Wittc  was 
frequently  at  the  steamer,  and  saw  for 
himself  what  was  being  done;  the  evidence 
being  tbat  he  would  drive  down  about  once 
a  week.  His  own  superintendent,  specially 
devigiiated  by  him  fjir  the  purpose  of  look- 
ing after  the  work,  was  there  all  the  time. 
The  secretary  of  the  company  and  its  sup- 
erintendent, Mr.  Armine  Witte,  were  fre- 
quently there,  as  were  also  Messrs.  Lapao 
and  Thompson,  two  directors  of  the  com- 
pany. In  all,  six  officers  of  the  company, 
several  of  whom  had  full  knowledge  of  all 
that  waa  being  done,  and  all  of  them 
abundant  oppcvtunity  to  see  what  was 
done,  and  they  one  and  all  stood  by  and 
allowed  the  work  chained  tor  to  be  done 
and  services  performed,  and  the  respondent 
company  acquiesced  therein  by  weekly  sup- 
plying, according  to  the  contract,  sums 
necessary  to  pay  oH  the  employees  for  the 
labor  performed.  Under  these  circum- 
stances, the  work,  in  our  opinion,  should 
be  paid  for.  .  ,  .  When  the  president 
of  the  company,  upon  being  told  that  t^e 
contract  could  not  be  performed  so  as  to 
make  the  steamer  seaworthy,  without  re- 
placing the  rotten  material  discovered  in 
ner  bnll,  directed  Pregnail  to  go  on  witii 
the  contract,  and  had  his  raperlntendent 
overlook  and  direct  the  rcplaciag  cd  the 
rotten  knees  and  timbers,  JPrcgnall,  from 
his  own  words  and  conduct,  had  a  right  to 
nnderstand  that  the  ptesidBOt  consented  to 
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his  doing  the  necGsaary  extra  work,  no 
matter  what  the  president  may  have  bad 
in  his  mind,  undisclosed  to  Pregnall,  with 
regard  to  the  effect^!  the  contract," 

In  Brong  v.  Spence  (1S98)  50  Neb.  fiSS, 
77  N.  W.  64,  the  evidence  showed  that  Mrs. 
Brong  owned  an  BO-acre  farm,  which  slie 
had  leased  to  Spencei  that  she  instructed 
her  husband  to  cause  the  well  upon  it 
to  be  repaired;  and  tbat,  after  consulting 
with  Spence,  he  was  induced  to  make  witb 
one  Bwain  a  written  contract  for  a  newr 
tubular  well,  by  which  it  was  provided  that 
Swain  should  receive  7E  cents  per  lineaK 
foot  for  sinking  the  wril,  be  furnished  with> 
a  sufficient  supply  of  "water  to  enable  him 
to  prosecute  the  work,  and  have  his  meu 
boarded  and  lodged  while  the  work  should 
be  hi  progress.  The  defendants  insisted 
that  Mrs.  Brong,  having  read  the  contract,. 
acquiesced  in  Its  terms  onlv  upon  being  as- 
sured by  her  hnsband  that  Spence  had 
agreed,  m  consideration  of  the  new  vtiU 
being  put  down,  to  fumish  board  and  lodg- 
ing for  the  men,  feed  for  the  team,  and  fur- 
nish all  necessary  help.  But  this  issue  waa- 
detcrmined  by  the  jury  in  favor  of  tit* 
plaintiff.  Discussing  the  question  whether' 
Mrs,  Brong  waa  bound  by  the  agreement 
between  her  husband  and  Spence,  flie  court 
said:  "She  undoubtedly'  ratified  the  con- 
tract with  Swain  with  a  full  knowledge  of 
its  provisions.  This,  of  course,  mcluded  a 
ratification  of  the  engagement  in  regard  to 
fuTuiahing  water  and  boarding  and  lodging 
the  men.  To  perform  the  obligations  im- 
posed by  the  Swain  contract,  Spence  waa 
employed,  with  her  knowledge  and  oonsent. 
'"-  was,  it  is  true,  misinformed  as  to  the 
.ngement  between  Spence  and  her  hus' 
band,  but  that  was  not  the  plaintiff's  fault, 
and  we  do  not  see  why  it  should  prevent 
him  from  recovering  for  services  rendered 
and  accommodations  furnished  for  Mrs. 
Brong's  benefit  and  in  fulfilment  of  the 
contract  with  Swain." 

In  Cunningham  v,  Massena  Spring  &  Ft. 
C.  R.  Co.  (1892)  e3  Hun,  439,  44  N.  Y.  8,  R. 
7^,  18  N.  ¥.  Supp.  600,  the  action  was 
brought  to  recover  a  balaaee  claimed  to  be 
due  for  constructing  a  portion  of  defend- 
ant's railroad,  onder  a  verbal  contract  made 
with  one  Foster,  president  and  general 
manager  of  defendant,  and  afterwards  in 
part  reduced  to  writing.  The  evidence  held 
to  show  a  right  of  recovery  was  that,  after 
the  contract  was  made,  ground  was  broken 
by  the  plaintiff  in  the  presence  of  twelve 
or  fifteen  of  the  defendant's  directors;  that 
Foster  then  and  there  pointed  him  out  as 
the  contractor  who  was  to  build  the  road; 
that  he  went  on  with  the  work  in  purau- 
ance  of  the  contract  made  with  Foster; 
that  the  defendant  not  only  furnished  ma- 
teriala  neceaaary  to  be  «sea  in  said  work. 
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US  B  contractor  by  a  Teaolution  pagged  »t  t 
meeting  of  defendnnfa  directors.  Tha  gen 
era!  rule  was  laid  down  that,  "where  s 
party  does  work  or  furaialiea  materiBls  tt 
a  corporation  under  a  contract  with  one 
asfiuming  to  act  aa  its  agent,  to  the  knowl- 
edge of  its  officers,  without  dissent  on  th« 
Jjart  of  the  corporation,  it  will  be  held  to 
have  ratified  the  contract,  and  to  be  liable 
thereunder." 

In  Hill  V.  Coats  (1801;  Snp.  App.  T.)  34 
MiRc,  535,  88  H.  Y.  Supp.  964,  the  defend- 
ant wrote  a  letter  acknowledging  the  re- 
ceipt of  the  plaintiff's  bill  for  certain 
plumbing  work,  and  stated  that  he  had  ob- 
tained the  opinion  of  another  plumber  as 
to  the  value  o(  the  work,  who  considered 
$40  an  outside  price  for  it.  'lie  letti 
eluded;  "I  am,  therefore,  willing  i 
this  sum  provided  you  iviH  give  me 
eeipt  in  full  tor  the  work,  but  do  i 
tend  to  go  Iwyond  this  figure.  Under  the 
circumstances,  I  cannot  but  expect  that 
yon  will  modify  jour  estimates  to  suit  the 
caae."  Commenting  upon  the  letter  the 
court  pointed  out  that  it  "did  not  resist 
payment  of  the  plaintiff's  claim  on  any 
theory  of  unauthorJEed  employment,  but 
merely  because  of  exceasive  charge,  and  pro- 
ceeded as  follows:  "The  defendant  could 
not  take  a  position  inconsigtent  with  a  dis- 
olaimer  of  ratification,  and  then  deny  lia- 
bility after  the  plaintiff's  refusal  to  accede 
tn  am  terms.  He  was  under  no  obligation 
to  write  or  to  pay,  and  his  silence  eounld 
not  iiave  been  construed  into  an  acceptanct 
of  the  work.  ...  A  reasonable  construc- 
tion cf  the  entire  letter  justifies  this  para- 
piirasa:  'I  accept  the  work.  1  do  not  in- 
tend to  question  the  claim  you  allege 
against  me,  except  as  to  its  amount;  that 
IS  exorbitant,  and  I  refuse  to  pay  more 
than  «40.' "  ^' 

In  Rosewater  v.  Olen  Tcleph.  Co.  (1903) 
81  App.  ffiv.  275,  80  K.  Y.  Supp.  880,  -where 
the  plaintiff  was  an  expert  who  had  fur- 
nished on  afBdavit  to  be  used  by  the  defend- 
ant in  legal  proceedings,  the  right  of  recovery 
was  thus  discussed  under  one  of  its  aspects: 
I'The  president  of  the  defendant  in  this  case 
in  its  name  obtained  numerous  affldavitg 
for  use  by  the  defendant  in  that  action. 
The  defendant  paid  the  bills  so  incurred  by 
its  president  in  every  case  except  the  bill  of 
the  plaintiff.  The  defendant's  attorney  gave 
directions  in  regard  to  the  affidavits  bo  pre- 

gared  and  to  be  prepared  by  the  defendant 
)r  use  in  that  action.  .  .  .  The  defendant 
should  also  be  deemed  by  its  acta  to  have 
ratified  and  approved  his  efforts  in  its  be- 
half in  sustaining  the  construction,  safety, 
and  practicability  of  the  subways  so  owned 
by  it." 

In  Alexander  t,  Bank  of  Rutland  (18S2) 
24  Vt.  222,  the  court,  adverting  to  the  fact 
that  other  persons  hired  by  the  employing 
agent  in  the  same  work  were  paid  by  the 
defendant,  said:  "Its  effect  might  possibly 
have  been  lessened,  if  not  destroyed,  if  it 


ag  it  does,  it  is  a  direct  ratiflcation  ri  Bor- 

dick's  agency  in  making  such  employments, 
and  of  their  obligation  to  pay  those  thus 
employed." 

In  Johnson  v.  Welch  (1886)  42  W.  Va.  18, 
24  S.  E.  SBC,  a  contract  made  with  the 
building  committee  of  a  church  for  the  erec- 
tion of  a  church  building  was  held  to  have 
been  ratified  as  a  result  of  their  having 
proceeded  with  the  work,  and  received  com- 
pensation therefor  from  the  pastor,  repre- 
senting the  church. 

See  also  Union  Surety  &  G.  Co.  v.  Tenney 
(1902)  200  IlL  349,  65  N.  E.  6SS,  affirming 
(1902)  102  111.  App.  95  (company  approved 
and  directed  negotiations  carried  on  by  its 
vice  president);  Reupke  v.  D.  H,  Stuhr  t 
Son  Grain  Co.  (1005)  126  Iowa,  032,  102 
X.  IV.  fl09  (ratiflcation  shown  by  evidence) ; 
Fritz  V.  Chicago  Grain  &  Elevator  Co. 
(1907)  136  Iowa,  639,  114  N.  W.  103 
owners  of  elevator  met  parties  with  whom 
agents  Lad  been  negotiating  with  a  view  to 
its  sale,  concluded  a  bargain  for  its  sale, 
and  made  a  bill  of  sale  for  it) ;  Harnett  t. 
Garvey  (1873)  4  Jones  4  S.  (M.  Y.)  326 
(evidence  being  conflicting,  jury  was  erro- 
neously instructed  that  It  did  not  prove 
ratification);  Cincinnati,  N.  0.  &  T.  P.  It, 
Ashurat  (1910)  —  Ky.  — ,  124  S.  W. 

(h)  Recovery  denied. 

One  of  the  syllabi  written  by  the  court 
for  Findlay  v.  HildenbmnH  (1909)  17  Idaho, 
403,  29  L.R.A.(N.S.)  400,  105  Pp.c.  790 
[work  on  mining  claim),  is  as  follows: 
"Wbere  a  person  assumes  to  act  as  agent 
in  making  a  contract,  and  the  person  with 
whom  Bucb  contract  ig  made  proceeds  to  a 
performanoe  of  the  same  under  protest  from 
the  principal,  and  during  such  performance 
is  advised  and  notified  by  the  principal  that 
such  person  is  not  in  his  employ,  and  thfit 
no  one  had  authority  to  employ  him,  and 
that  he  does  not  desire  or  need  his  services, 
the  mere  fact  that,  after  the  cessation  of 
such  tabor,  the  principal  pays  to  such  person 
an  amount  which  he  deems  such  service  is 
worth,  will  not  alone  amount  to  a  ratifica- 
tion of  the  contract  made  by  the  person 
assuming  to  act  as  such  agent,  and  will  not 
support  an  action  based  upon  such  contract, 
upon  the  ground  that  the  contract  was 
ratified." 

In  Carroll  v.  Uanganese  Steel  Safe  Co. 
(1909)  in  Md.  252,  73  Atl.  665,  one  of  the 
grounds  upon  which  recovery  was  denied 
was  that,  even  if  a  certain  letter  amounted 
to  such  an  acceptance  of  the  plaintiff's  ser- 
i  as  to  have  entitled  him  to  coniitensa- 
under  his  agreement  or  otherwige,  if  he 
had  secured  the  contract  for  the  sale  of  the 
article  in  question,  it  could  not,  standing 
by  itaelf,  be  construed  as  having  a  similar 
operation  upon  services  rendered  by  Mm  a 
year  thneafter  in  relation  to  another  and 
different  transaction. 

In  Syring  v.  Zelanaki  (1809;  Snp.  Ct.)  77 


had  appeared  that  the  payment  was  made  ».  J.  L.  4M,  71  All.  1119,  it  was  held  that 
on  the  account  of  Burdick.  But,  standing  |  a  ratification  by  the  dof  endaat  of  a  contract 
L.R.A.1B18F. 
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recovery  unless  he  can  show  that  the 
person  by  whom  he  waa  employed  was, 
iu  respect  of  the  employment,  acting 
professedly  aa  the  agent  of  the  defend- 
ant,^ and  that  the  defendant,  when  he 
accepted  the  benefits  of  the  contract, 
hod  knowledge  of  all  the  material  cir- 
cumstances.* 


Where  the  acceptance  of  the  benefits 
of  a  contract  of  employment  made  by 
an  agent  in  excess  of  his  authority  is 
relied  upon  as  a  ground  for  imputing 
liability  to  the  principal,  it  is  clear  that, 
nii.Jer  the  elementary  rules  of  the  law 
of  agency,  the  claimant  is  debarred  fi-om 


work  could  not  be  inferred  from  ... 
d'Tce  that  on  one  ortHsion,  while  tlic  work 
was  in  progress,  he  said  to  the  plaintiff: 
"My  wife  is  boas.  Anything  as  far  as  the 
wife  goes  that's  all  right.  You  will  get 
your  money." 

In  Blcccker  v.  Sataop  E.  Co.  (1891)  3 
Wash.  77,  27  Pac.  1073,  where  the  defendant 
liad  indi-rsed  on  the  bill  rendered  for  the 
services  of  a  tugboat  and  for  dainiigca  siis- 
lained  by  it,  the  following  wonj.i;  "Pay. 
m"nt  refused  until  matter  of  freight  and 
!'•='  of  cargo  of  steamer  Quickstep  is  ad- 
jn.itcd,"  it  was  held  that  this  entry  could 
not  be  construed  as  a  ratifleation  of  the  con- 
tract, or  as  an  acknowledgment  of  liability 
for  damages. 


1041,  whore  a  selling  agent  of  a  manufai 
tiu-pr  agreed  with  n  purchaser  that  the 
gonds  would  be  advertised  in  the  plaintiff 
■-ompany'fi  newspaper,  and  subsi'quently 
mnde  aimngemt'nta  for  the  insertion  of  the 
advert  iseiiicnt,  it  was  held  that  no  recovery 
could  be  had  upon  evidence  which  merely 
showed  that  some  unidentified  party  in  the 
defendant's  office  had  revised  the  proof  ot 
the  first  advertisement,  and  that,  when  a 
bill  therefor  was  prpscntcd  to  the  defend- 
ant's president,  he  at  once  declared  that  his 
mmpany  had  nothing  to  do  with  it,  and 
that,  if  it  had  been  inserted  by  the  agent. 


port  unity  repudiated  the  transaction, 
wiiit  not  bound  thereafter  to  run  after  the 
plaintiff,  and  reiterate  the  disclaimer.  It, 
after  this  repudiation  of  the  first  bill,  the 
plaintiff  chose  to  go  on  and  repeat  the  ad- 
vert i. so  meat,  it  did  so  at  its  poril." 

The  syllabus  written  by  the  court  for 
McMiehciL  V.  Brown  (11)11)  10  Ga.  App.  500, 
73  S.  E.  8G1,  is  as  follows:  A  parol  ratifi- 
cation by  an  owner  of  land  of  an  unauthor- 
ized written  contract  made  by  an  agent,  to 
pay  a  stipulated  price  for  improvements  to 
be  made  on  the  land,  will  not  be  effective 
to  bind  the  principal  when  the  improvements 
were  made  before  the  ratification  took  place, 
and  the  tenant  has  not  acted  on  such  rati- 
flcAtion  to  hia  injury. 

"The  fact  that  the  defendant  condoned 
any  misconduct  on  the  part  of  his  wife  by 
receiving  her  back,  and  resuming  cohabita.^ 
tion  with  her,  is  not  a  ratification  by  him 
of  her  employment  of  counsel  while  she  waa 
Uving  apart  from  him  without  his  fault. 


and  docs  not  render  him  liublc  to  pay  for 
the  services  then  rendered."  Peaks  v.  May- 
hew  (1901)  94  Me.  578.  48  Atl.  172. 

lln  Savings  Bank  v.  Benton  (1859)  3 
Met.  (Ey.)  240,  wtiere  the  claimant  had 
been  engaged  as  counsel  by  Sandford,  a  co- 
defendant  of  the  bank,  tjic  court  thus 
stated  its  conclusions:  "If  it  [the  bank] 
bad  couuael  of  its  own  employed,  and  tlie 
plaintilT  had  not  been  employed  bv  it,  but 
had  been  employed  only  by  Sandlord,  and 
the  bank,  through  its  president,  knew  of 
that  employment,  then,  although  the  plain- 
filFs  services  may  have  been  beneficial  to 
the  bank,  and  received  and  accepted  by  it, 
yet  it  would  not  thereby  incur  any  liability 
to  pay  for  them.  To  impose  auch  a  liability 
upon  it,  under  the  circumstances  of  the  cas^ 
it  must  have  been  apprised  that  it  was 
looked  to  by  the  plain tiS'  for  compensation 
for  his  servicea,  and  afterwards  received 
them  without  informing  him  tiiat  it  would 
not  pay  for  them." 

In  Lauer  v.  Bandow  (187S)  43  Wia.  55a, 
2S  Am.  Rep.  671,  the  statement  in  Wheeler 
V.  Hall  (1S77)  41  Wis.  447,  that,  "if  one 
accepts,  or  knowingly  avails  himself  of,  ser- 
vices done  for  him  without  his  authority  or 
request,  he  should  be  held  to  pay  for  them," 
was  thus  criticized:  "This  proposition,  of 
the  liability  of  one  for  work  done  upon  the 
express  contract  of  another,  appears  to  be 
an  unfortunate  misconception  of  the  text  of 
Mr.  Chitty,  cited  to  support  it,  and  danger- 
ous doctK'ne  in  itself.  ...  It  seems  to  me 
very  unfortimate  that  the  opinion  appears 
to  hold  that,  if  the  work  were  done  upon 
the  express  contract  of  the  brother,  a«  prin- 
cipal, not  as  the  sister's  agent,  his  contract 
would  bind  her  personally,  and  charge  her 
realty  for  his  personal  debt,  because  she 
was  benefited  by  it." 

Compare  also  the  cases  cited  in  S  G7,  note 

>  In  Bright  V.  Canadian  Inf ernationnl 
Stock  Yard  4  A.  Co.  (1895)  83  Hun,  482.  32 
IT.  Y,  Supp.  71,  where  a  broker  who  Imd 
been  employed  by  the  president  of  the  de- 
fendant company  to  sell  its  stock  sued  for 
his  commissions,  the  court,  after  remarkitig 
that,  if  the  claims  were  enforceable,  "it 
must  be  upon  the  theorv  that  the  defendant 
has  received  the  fruit  ol  the  plaintiff's  labor, 
and  is,  consequently,  liable  m  respect  to  a 
contract  of  which  it  had  no  knowledge," 
proceeded  thus;  "Unless  the  pWnfiff  can 
show  that  he  was  employed  to  do  the  things 
he  did,  certainly  the  defendant,  in  ignorance 
of  any  liability  arising  from  his  interven- 
tion, cannot  he  held  bound  to  an  agreement 
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In  one  case  ve  find  an  unqaalified 
statement  which,  on  its  face,  imports 
that,  among  the  material  circumatanoes 
contemplated  by  the  latter  of  these  pre- 
reqniBitea,  the  conrt  did  not  inclnde  the 
fact  of  the  agent's  having  undertaken  to 
make,  in  his  representative  capacity,  the 
contract  with  reference  to  which  the  ser- 
vices in  question  were  performed;'  but 


the  phraseology  used  seema  to  reflect 
merely  a  lack  of  judicial  predsion.* 
However  this  may  be,  it  would  aeem 
clear  that  proof  of  this  fact  is,  in  any 
possible  point  of  view,  a  condition  pre- 
cedent to  the  maintenance  of  the  action.' 
Whether  such  proof,  when  taken  iii 
combination  with  the  fact  of  the  ulti- 
mate acceptance  of  the  benefita  of  the 


ia  respect  to  which  it  was  abostutely  ignor- 
ant. The  plaintiff  hie  failed  to  show  any 
employment  upon  the  part  of  the  defendant 
which  was  essential  to  hia  cause  of  action. 
And  when  it  is  stated  that  the  defendant 
has  not  returned  that  which  it  received 
under  its  contract  with  the  parties  with 
whom  it  negoUated  and  contracted,  Jt  is 
clear  that  the  rule  has  no  application  to  the 
facts  in  the  case  at  bar.  How  could  it  re- 
turn I  In  what  way  could  it  restore  the 
situation  T  That  depended  upon  the  will  of 
other  parties,  and  the  defendant  could  be 
held  to  its  contract  by  the  other  parties." 

See  also  Harris  v.  San  Diego  Flume  Co. 
(1891)  87  Cat  526,  26  Pae.  758  [defendant 
knew  nothing  of  the  arrangement  made  by 
its  superintendent  for  the  employment  of 
the  plaintiff  as  a  broker  to  procure  the  ser- 
vices of  a  contractor  for  the  construction  of 
its  flume) ;  Pacific  Bank  v.  Stone  (1898)  12J 
CaL  202,  S3  Pac.  634  (no  evidence  showing 
that  the  directors  had  any  knowli^dge  what- 
ever of  the  specific  contract  sued  upon,  or 
of  its  terms,  or  that  its  rice  president  bad 
entered  into  it);  Harper  v.  Goodall  (1881) 
10  Daly  (H.  T.)  289  (husband's  ratitlcation 
of  wife's  contract  not  inferable) . 

Compare  also  the  cases  cited  in  |  57,  note 

*"Tbe  general  rule  is  that  an  agreement 
by  an  officer  or  agent  of  a  corporation  who 
assumes  to  act  in  its  behalf  can  be  enforced 
against  the  corporation  where  it  has  re- 
ceived the  benefit  of  the  agreement."  Davies 
V,  Harvey  Steel  Co.  (1&96)  a  App.  Div.  166, 
39  M.  T.  Supp.  791. 

*In  another  part  of  the  opinion  it  was 
explicity  mentioned  that  "the  (act  that  the 
hiring  of  the  plaintiff  was  known  to  the 
defendant  was  abundantly  proved;"  and 
this  was  also  the  state  of  the  evidence  in 
Cunningham  v.  Massena  Springs  &,  Ft.  C.  R. 
Co.  83  Hun,  439,  18  H.  Y.  Supp.  600,  one  of 
the  cases  relied  upon  as  a  precedent. 

»In  Grant  v.  Duluth,  M.  &  N".  R.  Co. 
(1896)  66  Mian.  340,  69  N.  W.  23,  where  a 
subcontractor  sought  to  enforce  a  claim  for 
labor  performed  in  reliance  upon  a  promise 
of  the  defendant's  president  to  see  that  be 
waa  compensated,  if  he  continued  to  work, 
one  of  the  contentions  advanced  by  counsel 
was  that  the  action  was  maintainable  on 
the  ground  that  a  ratification  of  an  tmau- 
thorized   contract   is    inferable   where   the 

eineipal  knowingly  accepts  and  retains  the 
neftts  thereof.  But  the  applicability  of 
this  doctrine  to  the  case  was  denied  for  the 
following  reasons;  "The  defendajit  had  let 
a  contract  to  Wolf  ft  King  for  the  entire 

L.R.A.1018F. 


construction  of  this  road.  It  had,  so  far  as 
the  directors  knew,  no  contiactual  relation 
with  plaintiff.  The  work  of  construction 
continued,  so  far  as  appears,  after  the  mak- 
ing of  the  alleged  contract  between  Merritt 
and  plaintiff,  precisely  as  it  had  before;  the 
defendant  dealing  wholly  with  Wolf  ft  King, 
and  the  plaintiff  deaUng  with  the  latter, 
just  as  any  subcontractor  would.  We  are 
unable  to  conceive  how  the  acts  of  the  de- 
fendant in  accepting  the  completed  road 
and  settling  with  Wolf  ft  King,  in  ignor- 
ance, so  far  as  appears,  of  Merritt's  promise 
to  plaintiff,  can  be  construed  as  an  implied 
ratification  of  Merritt's  act.  Wh^t  the  com- 
pany accepted  and  retained  was  the  fruits 
of  the  contract  with  Wolf  A  King,  and 
nothinff  else." 

In  Holmes  v.  Board  of  Trade  (IS83)  81 
Mo.  137  (action  for  legal  services),  an  in- 
struction which  asserted  the  proposition 
"that  the  acceptance  and  use  by  the  defend- 
ant of  the  work  performed  by  the  plaintiffs 
will  alone  suffice  to  render  the  dpfendant 
liable  to  the  plaintiffs  for  the  value  thereof" 
was  disapproved  for  the  reason  that  it  was 
a  declaration  of  law  under  which  the  de- 
fendant would  be  liable  although  it  did  not 
know  that  the  agent  had  professed  to  em- 
ploy the  plaintiffs  on  its  behalf. 

In  Thayer  v.  Vermont  C.  R.  Co.  (1852)  24 
Vt.  440,  where  a  aubcontractor  had  per- 
formed certain  extra  work  under  the  direc- 
tions of  an  engineer  of  a  railroad  company, 
the  question  whether  the  defendants  were 
liable  for  his  compensation  waa  thus  dis- 
cussed: "He  had  no  general  contract  with 
defendants.  Their  contract,  for  all  this 
work,  was  with  Belknap.  .  .  .  This  labor, 
then,  so  far  as  the  company  was  concerned, 
comes  within  this  contract  with  Belknap; 
he  was  bound  to  perform  it,  if  required  so 
to  do  by  the  engineer,  and,  of  course,  could 
obtain  compensation  under  his  contract. 
But,  notwithstanding  this,  they  might  em- 
ploy someone  else  to  do  it,  or  they  might 
adopt  the  act  of  someone  else,  doing  it. 
This  could  not  be  claimed  upon  the  mere 
ground  that  it  was  beneficial  to  defendants. 
One  cannot  compel  another  to  become  his 
debtor,  even  by  doing  him  good.  And  if 
this  were  merely  the  performance  of  Bel- 
knap's contract,  it  would  really  inure  to  his 
benefit.  There  must  be  shown  something 
which  amounts  to  a  consent  of  the  company 
to  have  the  plaintiff  do  it  upon  their  credit. 
The  fact  that  the  president  and  other  of- 
ficers of  the  company  passed  along  while 
the  work  was  doing,  and  might  have  known 
that  plaintiff  waa  doing  it,  and  it  was  bene- 
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enatraet,  should  be  t^arded  as  anfficieut 
lo  raise  a  presotnption  o£  ratification,  is 
a  question  to  which  the  authorities  do 
not,  as  they  stand,  furnish  a  definite  oi 
eonsistent  answer,  and  which  may,  per- 
haps, demand  a  diiEerent  answer,  accord- 
ing to  the  nature  o£  the  functions  which 
the  employing  agent  was  hired  to  dis- 
ehsrge. 

Id  §§  12  and  13  of  the  note  to  Brdtmbl 
T.  Ntgben,  Lit.A.  — ,  — ,  it  was  shown 
that,  so  far  aa  r^axds  snbagents  en- 
gsged  to  perform  services  with  respect 
to  the  coosummation  of  business  trans- 
actions of  the  same  description  as  those 
Tbich  the  f^«nts  themselves  were  ap- 
pointed to  handle,  the  oases  which 
bear  upon  the  effect  of  the  principal's 
uteptanee  of  the  benefits  of  a  con- 
tract procured  by  the  claimant  are  ex- 
tremely conflicting.  The  present  writer 
ventured  to  express  a  preference  for 
the  view  that  an  adoption  of  the  con- 
tract by  the  principal  cannot  warrant- 
ably  be  inferred  from  the  mere  fact  of 
sneptanee,  even  where  it  also  appears 
that,  previous  to  the  acceptance,  he  knew 
that  the  claimant  had  been  hired  by  the 
agent.  The  consideration  mainly  relied 
npon  as  a  reason  for  this  preference  was 
thia:  that  it  is  not  unreasonable  to  talce 
the  position  that  the  principal,  when  he 
ttsccrtains  that  a  subagent  of  this  char- 
acter has  been  employed,  is  entitled  to 
presume  that  he  was  employed  by  the 
agent  merely  as  an  assistant  or  snbsti- 
tate,  and  was  consequently  looking  to 
the  agent  alone  for  his  compensation. 
The  situation  was  deemed,  for  the  pur- 


pose of  the  disouBsion,  to  be  Bubstaa- 
tially  similar  to  that  which  has  been 
presented  in  the  cases  by  which  the  doc- 
trine has  been  established  that  Liability 
for  the  compensation  of  a  subcontractor 
hired  by  an  independent  contractor  en- 
gaged for  the  performance  of  a  definite 
piece  of  work  cannot  be  imputed  to  the 
principal  employer  on  the  mere  ground 
that  he  was  aware  of  the  hiring  and  of 
the  services  rendered  in  pursuance  of  it.* 
This  consideration  and  this  analogy 
would  seem  to  be  equally  relevant  in  a 
portion  of  the  cases  discussed  in  the 
present  monograph,  viz.,  those  in  which 
the  intermediate  employer  was  an  agent 
appointed  for  the  purpose  of  consum- 
mating some  particular  transaction  or 
set  of  transactions,  and  the  character  of 
those  transactions  is  such  as  to  indicate 
that  he  is  expected  to  handle  them  in 
person.  Under  such  ci re uni stances  the 
principal  is  apparently  justified  in  act- 
ing upon  the  supposition  that  anyone 
whom  he  may  hire  to  assist  him  is  hired 
by  him  upon  his  own  responsibility,  and 
■for  his  own  convenience.  In  tliis  point 
of  view  the  fact  of  the  principal's  hav- 
ing received  the  benefit  of  the  serv-ices 
pcrfonncd  in  pursuance  of  the  hiring 
would  not  of  itself  warrant  the  inference 
that  he  intended  to  assume  responsibil- 
ity for  the  compensation  of  the  subem- 
ployee.  The  theory  thus  su^ested, 
although  it  was  not  in  terms  propounded 
in  the  case  which  is  reviewed  in  the 
footnote,  seems  to  be  in  accord  with  the 
language  of  the  court,  as  well  as  with 
the  decision  actually  rendered.'' 


Bnal,  and  made  no  objection,  could  amount 
to  bat  little,  unless  knowledge  was  brought 
home  to  them  that  plaintin^  was  doing  it 
upon  the  credit  of  the  company.  They 
■nuld  naturally  suppose  he  was  doing  it 
for  Belknap  Ithe  principal  contractor!,  or 
that  in  some  way  it  was  being  done  under 
BtQmap'g  contract  with  the  company,  so 
lar  as  they  were  concerned,  as  they  had 
nude  no  other  contract.  They  would  scarcely 
be  required  to  inquire  into  tite  terms  of  the 
tontract  between  Belknap  and  his  workmen 
CPT  subcontractors,  and  no  inference  could 
fwriy  be  made  against  them  as  to  having 
made  a  new  contract  with  some  third  per, 
ton,  upon  that  ground,  as  it  seems  to  us." 

•See  3  50,  supra. 

Tin  Swayue  v.  Union  Mut.  L.  Ins.  Co, 
(1890)  —  Tex.  Qv.  App,  — ,  49  S.  W.  518, 
Uk  defendant,  a  nonresident  corporation 
npreieoted  in  Texas  by  RotMrtson,  an  at- 
twney  at  law,  held  a  mortgage  on  certain 
pvp^ty.  In  punaance  of  an  agreement 
between  him  and  one  Imbodcn,  who  was 
later«ited  in  having  the  mortgage  fore- 
do«ed  in  order  that  a  sale  of  th«  property, 
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which  he  had  negotiated  with  one  Crowl, 
might  be  conHummated,  the  papers  neces- 
sary for  an  intervention  in  receivership  pro- 
ceedings then  pending  with  regard  to  the 
property,  and  for  the  foreclosure  of  the 
mortgage,  were  forwarded  to  Imboden.  It 
waa  also  stipnlated  that  Imboden  should 
employ  such  eounael  as  might  be  required. 
Plaintiff,  having  been  employed  in  pursu- 
ance of  this  arrangement,  sued  the  defend- 
ant tor  his  remuneration.  The  cronnds 
upon  which  the  court  of  appeal  held  that 
he  was  not  entitled  to  recover  were  thus 
stated;  "Nor  can  it  be  said,  under  the  cir- 
cumstances, that  the  company  would  l>e 
bound  on  account  of  the  alleged  ratification 
in  accepting  the  benellts  of  the  service  ren- 
dered by  appellant.  It  waa  not  within  its 
power,  after  the  service  had  been  rendered, 
to  reject  such  benefits.  Ratification  as  a 
result  of  taking  the  benefits  of  an  nnau- 
thoriied  transaction  implies  the  power  of 
election  to  take  or  not  to  take;  that  is  to 
Bay,  when  the  principal  discovers  that  the 
agent  has  exceeded  bis  authority,  he  cannot 
then,  without  being  bound,  hold  on  to  bene- 
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But  in  the  great  majority  of  the  cases 
witli  wliicli  we  arc  now  oonppmed  a  dif- 
ferent eonclu^ion  is  apparently  indicated 
by  tho  fact  that  the  services  in  question 
were  of  sneh  a  nature  that  the  principal 
<^oii!(l  not  have  contemplated  their  per- 
formance by  the  agent  himself.  Wher- 
ever this  situation  is  presented,  it  is  not 
unreasonable  to  take  the  positiou  that 
the  principal,  when  he  learns  that  the 
subemployee  is  lioinsr  work  which  will 
benefit  liis  ]n-oT>crty  or  his  hnsiness,  is 
huiind  to  i)resume  that  the  agent  entered 
into  the  conti-net  of  employment  on  his 
beijalf,  and  with  the  intention  of  creat- 
ing a  privity  between  him  and  the  sub- 
employee.     In   this   point   of   view   the 


ronpluaioii  would  seem  to  bo  irresistible 
thnt,  if  he  allows  tho  aubcmployee  to 
proceed  with  the  worf:,  and  ultimately 
avails  himself  of  its  fruits,  he  should 
prima  facie  be  taken  to  have  adopted 
the  contract  of  employment.  The  cases 
are,  on  the  whole,  in  harmony  T^ith  a 
doctrine  of  ■  this  purport.  In  some  of 
tliem  the  acecptanee  of  the  benefits  of 
the  work  was  treated  as  an  element  in- 
porting  that  the  contract  was  ratified  in 
such  a  sense,  and  to  such  an  eictent,  as 
to  invest  the  claimant  with  the  right  of 
maintainini:  an  action  upon  it.*  More 
frequently  it  has  been  regarded  as  the 
foundation  of  a  liability  enforceable  in 
a  suit  on  a  quantum  meruit.* 


fits  derived  from  the  unauthorised  transac- 
tion,  when  it  is  within  bis  power,  by  a 
repudiation  of  the  unauthurizfd  act,  to  re- 
store such  benefits  to  the  one  whom  they 
have  buen  acquired.  Besides,  in  this  case 
it  appears  that  the  service  of  appellant 
was  rendered  with  the  underataniling  on 
the  part  of  Robertson  (defendant's  attorney 
and  agent  for  collection  of  debt;  who  had 
sent  the  pleadings  to  Imboden]  that  he 
vae  acting  in  the  inU'rest  of  Imbodon  and 
under  iiidc[)endeiit  employment  by  Imboden, 
and  that  seltlement  wss  made  with  Imbo- 
den upon  this  basis,  without  any  reason  to 
suspect  on  the  part  of  Robertson  that  np- 
pcllant  was  looking  to  him  or  the  company 
for  his  fee.  It  waa  the  duty  of  appellant 
to  know  the  extent  of  Imbodcn's  autboiity 
ia  employing  him,  and,  if  not  satiefied  with 
Imboden  as  bia  employer  or  pnymaster,  to 
apprise  the  company,  through  l\obertson,  of 
that  fact;  at  Ii^ast  before  thn  settlement 
with  Imboden  was  made."  The  affirming 
judgment  of  the  supreme  court  (1899)  92 
Tei,  575,  50  S.  W.  566,  proceeded  upon 
grounds  thus  stated;  "If  in  fact  appellee 
did  not  employ  appellant,  and  Imboden  hud 
no  authority  to  do  so  on  its  behalf,  but 
employed  him  for  the  purpose  of  forward- 
ing the  interests  of  himself  and  Crowl,  ap- 
pellant undcrt-tanding  that  Crowl  was  to 
pay  his  fee,  the  mere  f.iet  that  appellee  per- 
mitted him  to  represent  it  In  the  suit  in 
conjunction  with  its  own  counsel  would  not 
render  it  liable  as  a  matter  of  law." 

>In  Fister  v.  La  Rue  (1853)  15  Barb. 
(N.  Y.)  323,  where  a  claim  for  the  salary 
of  a  school-teacher  was  founded  on  a  con- 
tract made  by  a  single  trustee,  the  court 
said:  "It  is  well  settled,  at  least  in  this 
country,  that  where  a  person  is  employed 
for  a  corporation,  by  one  assunuiig  to  act 
in  its  behalf,  and  goes  on  and  renders  the 
services  according  to  the  agreement,  with 
the  knowledge  uf  its  officers,  and  without 
notice  that  the  contract  is  not  recognized 
as  valid  and  binding,  such  corporation  will 
be  held  to  have  sanctioned  and  ratified  the 
contract,  and  be  compelled  to  pay  for  the 
services,  according  to  the  agreement." 

In  Arkansas  Southwestern  R.  Co.  T.  Dick- 
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inson  (1900)  73  Aik.  4S3.  lis  Am.  St.  Rep. 
51,  05  S.  W.  802,  the  liability  of  a  railway 
rompnny  for  the  payment  of  certain  re- 
wards offered  by  its  general  manager  was 
affirmed  on  the  ground  that  knowledge  of 
the  fnets  was  imputable  to  its  general 
manager. 

sin  Goodwin  v.  Union  Screw  Co.  (1867) 
34  N.  H.  378,  the  court  said:  "Tbe  defend- 
ants would  be  liable  in  a  quantum  meruit, 
in  the  absence  of  any  special  bargain  for 
services  of  tbe  plain tifr,  performed  for 
them  with  the  knowledge  of  the  directors 
and  general  managers  of  the  corporation, 
and  he  might  recover  a  nuantum  meniit  on 
the  general  counts  of  his  declaration.  Even 
if  the  special  bargain  made  with  tbe  p1a.in- 
tilT  WHS  unauthorized  and  not  binding  on 
the  defendants,  they  are  stiti  liable  to  pay 
him  what  his  work  was  worth,  and  on  tliat 
groiiiid  also  the  nonsuit  was  properly  re- 
fu."cd." 

In  Hooker  v.  Eagle  Dank  (1881)  30  H.T. 
93,  86  Am.  Dec.  361,  the  grounds  upon 
which  an  architect  was  held  to  be  entitled 
to  recover  for  services  rendered  in  the 
preparation  of  plans,  etc,,  for  a  building, 
were  thus  stated:  "It  is  not  necessary,  in 
order  to  charge  a  corporation  for  services 
rendered,  that  the  directors,  at  a  formal 
meeting,  should  either  have  formally  au- 
thorized or  ratified  tbe  employment.  .  .  . 
If  an  officer  employs  a  person  to  perform  a 
service  for  the  corporation,  and  it  is  per- 
formed with  the  knowledge  of  the  dircctois. 
and  they  receive  the  bcneflt  of  such  servire 
without  objection,  the  corporation  is  liable 
upon  an  implied  assumpsit." 

In  Potter  v.  New  York  Infant  Asylum 
(1887)  44  Hun  (N.  Y.)  367,  where  ™rtouB 
officers  of  defendants  hud  actual  notice  thnt 
plaintilTs  were  for  several  months  engaged 
in  legal  work  for  the  corporation  under  tlic 
supervision  of  their  president,  the  court 
said:  "The  conduct  of  defendants  can  be 
explained  in  two  ways.  Either  they  bad 
confidence  in  the  discretion  and  good  judg- 
ment of  their  president  and  were  willing  to 
abide  by  his  acts,  or  they  confided  in  their 
supposed  inability  to  contract  liabilities 
without  ft  formal  reaotBtton  (d  the  board, 
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»a.d  vere  willins  pitintlff's  serTicea  ghould 
ECMitiaue  to  the  benefit  of  defeadanti,  with- 
...t  any  curn^spuiLiliDg  liability.  In  eitbor 
•-n-tc  7ood  mor&la  require  that  the  laborer 
shnuld  receive  hia  birp." 

In  Bnlpt  V.  New  York  &  N.  J.  Bridge  Oo. 
(IPJt9)  40  App.  Div.  245,  6S  K.  Y.  Siipp.  18, 
ich?rc  tbe  plaintiff  -waa  awarded  compensa- 
tion for  piepariii^  certftin  drawings  of  a 
bridge,  and  attending  to  otber  mattere,  the 
imfurce ability  of  hia  claim  wa^  predic 
upon  the  ground  that  "this  work  waa  i 
and  performed  at  the  particular  instance 
and  request  of  the  vice  president  and  sec- 
retary of  the  defendant,  and  as  it  operated 
fiir  the  direct  benefit  of  the  defendant,  it 
muat  be  held,  to  that  extent,  to  have  rati- 
fied and  Accepted  the  benctitE  arising  there- 
from. I'nder  hu^  ciroimstancea  liaMlity 
would  nttach  for  the  fair  and  reasonable 
value  of  suiJi  scrvicea  and  the  use  of  the 
pUnB,  lidiogTophs,  ond  drawings,  uiid"rthe 
prineipleenunciatedin  the  cases  hereinabove 
cited." 

In  Siiltan  v.  Bailey  (1908;  Sup.  App.  T.) 
85  ».  Y.  Supp.  332,  where  the  plaintiff,  an 
attorney  retained  in  a  foreelosnre  suit  by 
a  person  tsho  asaumcd  to  act  as  the  de- 
fendant's ttgent,  consented  to  the  diacon- 
tiniiance  of  the  suit,  on  the  understanding 
thnt  n  new  loan  should  be  sabstitnted,  and 
that  his  fees  should  tie  paid  out  of  the  pro- 
eeedo.  tbe  court  waa  of  opinion  that,  while 
there  waa  no  support  for  the  claim  that 
tbe  serrices  in  suit  were  accepted  by  the 
defendant  with  knowledge  of  the  fact  that 
tbe  attorney  was  acting  in  her  interest, 
enough  was  ahown  to  clurge  her,  aa  pritt- 
ripal,  upon  the  promise  that  the  fees  should 
be  paid  from  the  new  loan.  It  waa  declared 
tlu.t  tbe  defendant  adapted  the  agent's  acts 
when  concluding  the  loan,  '^or  sha  could 
not  accept  the  benefit  of  the  agency  aa- 
mined  [without]  taldng  the  burdens  of 
tliat  inatrumfntaiity;  and  the  promise  to 
tlie  attorney  waa  ahsohitely  essential  to 
the  transaction  concluded  by  the  assumed 
agent's  efforts."  A  nonsuit  \ras  therefore 
pronounced  erroneous. 

In  Heinie  v.  South  Green  Bay  Land  ft 
Dock  Co.  (laoi)  lee  Wis.  BB,  85  N.  W.  146, 
the  evidence  under  which  the  plaintiff  was 
held  to  be  entitled  to  enforce  the  individual 
liability  of  the  stockholders  of  a  land  com- 
pany for  the  oompensation  of  a  surveyor 
was  thas  stated  by  the  court:  "There  is 
no  question  bat  that  all  of  the  defemiiints, 
with  the  possible  exception  of  Ho II man, 
knew  tbe  work  was  being  done.  Tiiay 
aided,  assisted,  and  directed  ita  progress. 
They  were  present  at  different  times  as  it 
waa  being  carried  on.  They  knew,  or  must 
be  presumed  to  have  known,  that  the  divi- 
sion of  the  land  into  lota  and  blocks  waa 
in  furtherance  of  the  oatenaiblo  purpose  of 
the  corporation.  The  plaintiff  came  to 
them  with  a  letter  from  Marks.  The  work 
he  entered  upon  was  neccaaary  in  order  that 
tbe  property  might  be  developed  aa  con- 
tcmpV.ted.  The  drcrunstancea  were  amply 
■efficient  to  pnt  the  defendants  npon  in-. 
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(luiry  as  to  tbe  wurce  of  pfauiitiff's  author- 
ity to  do  the  work.  Aa  omcers  of  the  com- 
pany they  directed  hia  operations,  and  it  is 
now  too  late  for  them  to  say  that  they 
had  no  knowledge  of  the  contract,  even  if 
that  fact  should  be  considered  a  defense 
The  fact  that  they  had  a  aecret  agreement 
with  Marks  that  no  corporate  liability 
should  be  incurred  until  he  had  provided 
BufBcient  funds  to  pay  does  not  relieve  the 
defendants  from  liability,  if  in  fact  tbe 
work  was  done  for  the  corporation.  A 
stranger  dealing  with  the  corporation  with- 
out notice  of  such  agreement  cannot  be 
affected  by  it.  Aa  offlcera  and  directora  of 
the  company  they  were  chargeable  with 
some  degree  ot  diligence  in  the  management 
of  corporate  affairs,  and  they  cannot  stand 
idly  by,  knowing  the  corporation  was  re- 
ceiving the  benefit  of  plaintiff's  labor,  and 
escape  liability  under  the  statute  on  the 
plea  that  they  did  not  know  tbe  terms  of 
his  contract." 

See  also  National  L.  Ins.  Oo.  v.  Headriek 
(191«)  —  im.  App.  — ,  112  N.  B.  669, 
(recovery  allowed  for  legal  services  ren- 
dered at  the  request  of  the  general  manager 
of  an  insurance  company's  railroad  accident 
department]  i  Seevers  v.  Cleveland  Coal  Co. 
(1918)  ■—  Iowa,  ^,  169  N.  W.  194  (one 
ground  for  allowing  the  plaintiff's  claim 
for  eommisnon  on  sales  was  that  the  de- 
fendant had  had  the  advantage  of  the  con- 
tracts made  by  him,  and  sold  the  lands  in 
question  to  the  purchaser  found  by  him); 
Germania  Safety  Vault  t  T.  Co.  v.  Hargja 
(1901)  23  Ky.  L.  Rep.  874,  64  S.  W.  61fl 
(TBoovery  allowed  for  services  of  counsel 
appointed  by  dirpctor  of  defendant) ;  Ver- 
rill  V.  Parker  (1875)  65  Me^  578  (wife  held 
liable  to  contractor  engaged  by  her  hus- 
band, "because  the  labor  was  done  on  her 
property  and  for  her  benefit,  and  expended 
before  her  eyes");  Tmiler  v.  Minneapolis 
Cedar  ft  Lumber  Co.  (1015)  128  Minn.  296, 
ISO  N.  W.  914  (corporation  accepted  and 
profited  by  services  of  counsel  employed  by 
president) ;  Southgata  v.  Atlantic  ft  Fae.  It. 
Co.  (1875)  61  Mo.  89  (railway  company 
availed  itself  of  plaintiff's  services  aa  coun- 
sel for  several  years);  Silver  v.  Missouri, 
K.  ft  T.  R.  Co.  (1907)  las  Mo.  App.  402, 
102  S.  W.  621  (general  rule  laid  down  that, 
"if  the  service  waa  performed  for  defendant 
under  circumatancea  and  conditions  which 
showed  that  defendant  must  have  known 
the  service  was  for  it,  and  not  another,  it 
would  be  liable");  Prindle  v.  Wasfaingtun 
L.  Ins.  Co.  (1893)  73  Hun,  448,  26  N.  Y. 
Supp.  474  (defendants  must  have  known  that 
plaintiff  was  acting  as  their  counsel  in  re- 
spect ot  certain  arfions) ;  Lozier  Motor  Co. 
v.  Ziegler  (1909;  Sup.  App.  T.)  116  M.  Y. 
Supp.  134  (acceptance  of  benefits  of  eon- 
tre!ct  made  by  chauffeur) ;  Blorwera  t. 
Southern  R.  Co.  (1906)  74  8.  C.  221,  64 
S.  E.  368  (railway  oompany  held  to  be 
chaiigMible  with  notice  that  mails  were  be- 
ing transported  by  someone  between  two 
atations  in  the  sane  city);  Thomas  v.  Sccm- 
gale   [l«ie)    90  Wa^  ISS,  I&S  Pac.  847 
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A  portion  of  the  caaee  decided  upon 
the  latter  footing  have  had  relation  to 
contracts  which  did  not  contain  any  spe- 
cific stipulation  concerning  the  rate  of 
Tcmuneration ;  but  where  such  a  stipula- 
tion wafl  a  part  of  the  contract,  it  is 
perhaps  permissible,  as  a  matter  of 
juristic  theory,  to  regard  the  asserted 
right  of  recovery  aa  being  referable  to 
one  or  other  of  two  conceptions;  viz., 
that  of  an  incomplete  ratification, 
amounting  to  a  recognition  of  the  eon- 
tract  merely  in  so  far  as  it  purported 
to  create  a  privity  between  the  principal 
and  the  claimant,  or  that  of  a  new  obli- 
gation brought  into  existence  at  the  time 
when  the  benefits  of  the  services  are  ac- 
cepted. 

In  one  case  it  was  laid  down  broadly 
that  the  doctrine  under  which  the  prin- 
cipal is  charged  with  liability  as  a  result 
of  his  having  accepted  the  benefits  of 
the  contract  of  employment  is  not  ap- 
plicable to  "cases  where  a  third  person 
has  expressly  contracted  to  do  the  work 
in  question,  and  the  defendant  was  not 


informed  that  plaintiff  was  working  di- 
rectly for  defendant  and  looking  to  him 
for  compensation.  Not  knowing  these 
conditions,  it  cannot  be  said  that  de- 
fendant knowingly  accepted  work  done 
for  him. '  "•  Having  regard  to  the  facts 
with  reference  to  which  this  statement 
was  made,  the  decisifm  cannot,  it  is 
manifest,  be  harmonized  with  the  theory 
above  su^ested,  that  the  effect  of  an 
acceptance  of  the  benefits  of  the  work 
for  which  compensation  is  claimed  may 
properly  be  treated  aa  a  matter  depend- 
ing upon  the  question  whether  the  ser- 
vices which  the  hiring  agent  himself 
undertook  to  perform  were  or  were  not 
of  the  same  character  as  those  covered 
by  his  contract  with  the  anbemployee. 

The  decisions  are  conflicting  with  re- 
gard to  the  question  whether  an  accept- 
ance of  the  benefits  of  the  contract  is  to 
be  deemed  an  element  importing  ratifi- 
cation, where  the  work  was  of  such  a 
nature  that  its  material  results  had  he- 
come  a  part  of  the  principal's  real  prop- 
erty or  of  something  affixed  thereto.^* 


(married  woman  liable  for  legal  sen 
rendered  by  coiineel  employed  by  her  hus- 
band in  litigation  to  e«tablieh  interest  in 
eommonity  lands);  Wheeler  v.  Hall  (1877) 
41  Wis.  447  (rule  Tecogniied  in  a  case 
where  the  actual  evidence  was  that  the 
plaintifT  had  been  employed  by  the  defend- 
ant's   brother   'with    her    approbation    and 

In  Gibson  Countv  v.  Motherwell  Iron  ft 
Steel  Co.  (1889)  123  Ind.  364,  24  N.  E.  116, 
an  architect  having  the  full  supervision  of 
the  construction  of  a  courthouse  ordered  a 
change  in  the  work  which  caused  an  in- 
crease in  the  expense,  and  the  building, 
when  completed,  was  aceepted  by  the  de- 
fendants. Held,  that  the  county  became 
liable  for  this  extra  work. 

Compare  also  Libbey  v.  Harney  (1813) 
41  App.  D,  C.  B05  (defendant  held  liable  for 
materials  purchased  by  architect);  French 
Gas  Saving  Co.  v.  Desbarats  Advertising 
Agency  (1912;  K.  B.)  —  (juebec,  — ,  1 
D.  L.  R.  136  [defendant  liable  for  goods 
supplied). 

10  Alabama  Western  R-Co.  v.  Buah  (1913) 
182  Ala.  U3,  d2  So.  89  (subcontractor  not 
entitled  to  recover  for  extra  work  per- 
formed by  the  direction  of  the  defendant's 
engineer). 
(a)  Cases  denying  the  right  of  recovery. 

"In  Woodruff  v.  Rochester  ft  P.  B.  Co. 
(1887)  108  N.  y.  3S,  14  N.  K.  832,  the  court, 
in  discussing  the  right  of  a  subcontractor  to 
recover  for  extra  work  ordered  by  the  de- 
fendant's engineer,  said:  "It  is  true  that 
after  the  road  was  completed  it  took  poa- 
seadon  thereof,  as  it  had  the  right  to  do, 
and  that  in  that  way  it  had  the  benefit  of 
the  work  done  by  the  plaintiffs;  but  that 
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was  no  ratification  of  the  contracts  made 
by  the  engineers,  and  did  not  make  it  re- 
sponsible for  such  work  unless  it  in  some 
wav  agreed  to  pay  therefor." 

In  Hill  V.  Coates  (1001;  Sup  App.  T.) 
34  Misc.  636,  69  N.  Y.  Supp.  964,  the  court, 
referring  to  certain  repairs  carried  out  by 
the  plaintiff  in  the  plumbing  of  a  houae, 
observed;  "There  could,  of  course,  be  no 
ratification  by  an  implied  acceptance  through 
silence,  inasmuch  as  the  repairs  became  part 
of  the  freehold,  thus  precluding  restitution." 

In  McLaren  v.  Hall  (ISSS)  26  Iowa,  297, 
where  an  instruction  which  embodied  the 
theory  that  the  defendant  was  hable  simply 
because  she  accepted  the  work  done  under 
a  contract  made  with  her  husband  was  held 
erroneous,  the  court  said:  "'Where  work 
done  upon  the  real  estate  of  another  lie- 
comes  part  of  such  real  estate  aa  the  work 
progresses,  the  owner  cannot  do  otherwise 
than  accept  it.  Such  an  acceptance  from 
necessity  cannot  properly  be  relied  upon  aa 
evidence  showing  a  contract." 

In  Moyle  v.  Congregational  Soc.  (1897) 
16  nUh,  09,  60  Pac.  806,  the  court  dedared 
that  "it  does  not  follow  that  because  the 
church  used  the  building  after  its  comple- 
tion, thereby  unavoidab^  having  the  bene- 
fit of  the  work  and  materials  furnished,  the 
church  would  therefore  be  liable  for  the 
value  thereof." 

In  Linn  v.  Alameda  Min.  ft  Mill.  Co. 
(1009)  IT  Idaho,  45,  104  Pac.  668,  the  work 
in  question  had  been  done  through  a  tunnel 
of  a  mine  adjacent  to  that  of  the  defend- 
ant, and  ita  sole  object  was  to  enable  a 
prospective  purchaser  to  satisfy  himself 
with  regard  to  the  value  of  the  defendant's 
property,  on  which  he  had  obtained  an 
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An  vxamination  of  the  footnote  will 
shon-  that  there  is  a  preponderance  of 
tnthorify  in  favor  of  the  view  that, 
onder  sach  circumstances,  liability  ia  not 
imputable  to  him,  because  the  altema- 
tire  of  rcstitutioa  ia  no  longer  open  to 
him.  Bat  it  may  be  tliat  this  considera- 
tion is  not  necessarily  conclusive  -  as 
regards  all  cases.  In  the  final  analysis, 
the  rationale  of  the  imputation  of  lia- 
bility to  the  principal  on  the  ground  of 
his  having  accepted  the  benefits  of  a 
contract  which  to  his  knowledge  had 
been  entered  into  by  his  agent  is  his 
failure  to  make,  after  obtain)>ng  such 
knowledge,  an  explicit  election  between 
the  repudiation  and  adoption  of  the  con- 
tract. It  ia  not  apparent  why  a  doctrine 
which  rests  upon  this  basis  should  not 
be  controlling,  irrespective  of  the  nature 
of  the  subject-matter  with  relation  to 
which  the  services  in  question  were  ren- 
dered. The  impossibility  of  restitution 
may  be  an  adequate  reason  for  denying 


loeavexy  in  respect  of  that  part  of  the 
woric,  U  any,  which  had  already  been 
completed  when  the  principal  was  in- 
formed of  the  olaimant's  employment. 
But  it  is  submitted  that,  so  far  aa  work 
done  afterwards  is  concerned,  this  factor 
is  entirely  irrelevant,  for  the  simple  rea- 
son that  the  failure  of  the  principle  to 
repudiate  tiie  contract  operates  so  as  to 
render  it  his  personal  obligation  for  all 
purposes,  and  to  the  same  extent  as  if 
it  had  been  originally  made  by  himself. 

6  S0.  Eetoppel  as  a  ground  impiUina 
liabnity  to  tft«  principal. 
The  doctrine  that  the  principal 's  silent 
acquiescence  in  the  performance  of  work 
under  a  contract  made  with  his  agent 
will,  in  some  states  of  the  evidence, 
operate  so  as  to  preclude  him,  on  the 
ground  of  estoppel,  from  denying  his 
liability  for  the  compensation  due  in  re- 
spect of  those  services  has  been  recog- 
niEcd  in  a  few  eases.^    This  doctrine  is, 


option.  Commenting  on  thi«  state  of  the 
eridence,  the  court  said:  "The  work  wai 
not  done  for  the  development  or  permsnent 
improvement  of  the  company's  property.  It 
may  or  may  not  have  resulted  in  improving' 
the  property.  White  it  demonstrated  that 
the  property  is  of  some  value,  this  work 
done  through  the  Succeas  tunnel  cannot  be 
of  any  permsnent  use  to  the  Alameda  prop- 
erty unless  they  can  secure  the  right  to 
work  the  property  through  the  Success  tun- 
nel 'So.  2.  It  is  of  such  a  character  that 
the  thing  recPived  cannot  be  retu.Tied  or  be 
of  any  jioBBibte  benefit  to  the  one  who  did 
the  work,  and  so  he  cannot  suffer  on  ac- 
count of  mere  failure  to  rptiim.  We  do 
not  mean  to  be  undtTstood  as  holding  that 
the  Alameda  Company  could  not  obligate 
itself  to  pay  this  claim.  On  the  contrary, 
it  could  undoubtedly  assume  this  debt  and 
obligate  itself  to  pay  the  same,  but  not 
under  the  law  of  ratification.  This  was 
clearly  the  debt  of  another.  The  credit 
was  not  extended  to  the  Alameda  Company, 
but  was  given  to  Mayo  and  his  firm."  But 
the  consideration  relied  upon  in  tlie  earlijer 
part  of  the  extract,  that  the  work  could 
not  be  "of  any  permanent  nse"  to  the  de- 
fendants' property,  seems  to  be  somewhat 
irrelevant.  It  is  submitted  that  the  signifi- 
cance of  the  element  of  benefit  conferred 
and  received  docs  not  depend  upon  the  per' 
manency  of  the  effects  produced, 
(b)  Cases  affitmint  the  tight  of  ncovery. 

In  Jefferson  Hotel  Co.  v.  Brumbaugh 
<1»09)  94  C.  C-  A.  270,  168  Pea.  867,  the 
conclusions  of  the  court  were  thus  summed 
up:  "We  are  convinced,  first,  that  the  hotel 
company  cannot  now  deny  the  general  au- 
thority of  its  agent  Elwood  t  S<ma  to  order 
and  contract  for  these  extras  after  having 
allowed  them  to  be  done  under  such  orders, 
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without  protest  at  the  time  when  done, 
and  being  now  in  the  possession  and  enjoy- 
ment of  them;  second,  that  under  such 
circumstances  it  has  bpcome  immaterial 
whether  the  technieal  requirements  of  the 
contract  as  to  these  extras  being  ordered 
in  writing  was  strictly  carried  out  or  not, 
be  cause  it  must  be  held  to  have  bven 
waived;  third,  that,  after  careful  examina- 
tion of  the  evidence,  the  items  allowed  as 
extras  were  in  fact  extras  and  not  'changes' 
under  the  terms  of  the  contract;  and,  finally 
that  the  compensation  allowed  therefor  was 

In  Crowley  v.  Genesee  Min.  Go.  [1B80)  66 
Cal.  273,  4  Mot.  Min.  Hep.  71,  one  of  the 
grounds  assigned  for  the  decision  in  favor 
of  a  claimant  who  had  done  work  in  a  mine 
WHS  that  the  defendant  had  derived  benefit 
therefrom. 

In  W,  H.  Stubbins  Co.  v.  World's  Colum- 
bian Exposition  Go.  (1003)  110  ItL  App. 
210,  it  was  held  that  the  defendant's  ac- 
ceptance operated  so  as  to  render  it  liable 
for  certain  extra  work  done  in  pursuance 
of  a  verbal  direction  of  the  superrising 
architect,  although  the  contract  provided 
that  the  contractor  expressly  waived  all 
claim  for  any  allowance  of  extra  work  un- 
less it  should  have  been  furnished  upon  a 
written  order. 

In  Whitcomb  v.  Oiler  (1913)  41  Okla. 
331,  1S7  Pac.  709,  the  right  to  recover  for 
work  done  upon  a  furnace  at  the  request 
of  a  person  who  was  allowed  by  the  defend- 
ant to  occupy  the  premises  free  of  rent  was 
predicated  on  the  grounds  that  Btatemcnts 
of  the  claimant's  account  had  been  sent  to 
the  defendant's  agent,  and  afterwards  to 
defendant  himself,  and  that  he  not  only 
had  not  repudiated  the  act  of  his  agent  in 
ordering  the  repairs  to  be  made,  but  had 
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of  course,  applicable  oaly  to  the  author- 
ized contract  of  one  who  was  for  some 
purposes  the  i^cnt  of  the  defendant,  and 
not  to  the  nnauthorized  eontract  of  one 
who  was  not  this  agent  for  any  purpose.' 

T.  Bight  of  recovery  caiwldered  irllh 
reference  to  the  question  of  liability 
as  between  principal  and  agent. 

The  cases  involving  the  question 
wliether  a  contract  of  employment  was 
in  point  of  fact  made  with  a  husband  or 
his  wife  as  principal  are  reviewed  in 
§  18,  BUpra. 


I  eo,  Olatmant  employed  under  aealed 

eontract. 
Some  cases  involving  claims  for  work 
and  labor  illustrate  the  operation  of  the 
technical  rule  that  "the  ngcnt  of  an 
individual  or  coi-poration,  covenanting 
under  his  seal,  for  the  act  of  his  princi- 
pal, although  he  describes  himself  as 
contracting  for  and  on  behalf  of  his 
principal,  is  liable  on  his  express  cove- 
nant, whether  he  had  the  authority  of 
the  person  whom  he  thus  professes  to 
bind  or  not."  •  In  the  case  in  which  this 
rule    was    formulated    the    court    relied 


by  Mb  passive  conduct  availed  himacif  of 
the  plKintiff'8  material  and  labor  in  ina 
ing  those  repairs  which,  if  the  furnHce 
to  be  longer  used,  were  a  necessity. 

Hn  Starkweather  v.  Goodman  (1880)  48 
Conn,  101,  40  Am.  Rep.  152,  it  whs  laid 
down  that  an  estoppel  against  insisting 
upon  a  certain  restrictive  stipulation  as  to 
payment  for  extra  work  on  a  house  was 
not  created  against  the  owner  by  the  fact 
that,  "when  the  house  was  nearly  completed 
be  received  in  silence  a  statement  of  work 
and  materials  not  specified  in  the  written 
contract,  which  included  some  which  he  had 
not  ordered;  for  these  had  been  \s'T(nif;ht 
into  the  building  and  were  then  beyond 
possibility  of  withdmwal,  .  ,  .  howevei 
strongly  the  defendant  might  have  pro- 
tested against  payment  for  them." 

In  Louisville  &  N.  R.  Co.  v.  Vaughn 
Transfer  Co.  (1600)  —  Ky.  — ,  123  S.  W, 
263,  the  plaintiff  was,  in  circumstances  of 
emergency,  employed  by  a  station  agent  of 
the  defendant  railroad  company  to  carry  a 
portion  of  the  mails  to  the  depot  of  another 
company,  and  with  the  knowledge  and  ac- 
quiescence of  the  defendant's  superintend- 
ent, continued  to  perform  this  work  for 
about  three  yeara  Held,  that,  under  such 
rircum stances,  the  defendant  would  not  be 
permitted  to  avail  himself  of  the  plaintiff's 
services  or  permit  him  to  remain  under  the 
impresaion  that  he  should  be  rewarded,  and 
not  pay  him.  Commenting  on  the  exclu- 
mon  of  certain  evidence,  which  tended  to 
show  that,  after  Vaughn  began  to  work,  a 
ruling  was  made  by  the  postoftice,  permit- 
ting or  requiring  all  mail  to  be  taken  to 
the  postoihce,  the  court  said  "There  is  no 
evidence  that  X'nughn  was  ever  notified  of 
this  ruling,  and  it  was  manifestly  the  duty 
of  Logsdon  [the  superintendent],  who  tes- 
tified that  he  knew  of  it,  to  tell  Vaughn 
that  it  was  not  necessary  to  carry  the  mails 
from  one  depot  to  the  other  ...  As  hia 
employment  in  the  first  instance  was  au- 
thorised, it  was  the  duty  of  the  company 
to  notify  him  when  his  services  were  not 
needed.  Having  failed  to  do  this,  they 
should  pay  him  a  reasonable  price  tor  hia 
lakrar.  U'hen  an  ugunt  or  servant  wlio  has 
no  authority  to  regularly  employ  persons 
does  so  in  an  emergeiicy,  witliout  notifying 
the  person  so  employed  how  long  he  is  ex- 
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pected  to  render  service,  such  person  may 
continue  until  notified  to  stop,  or  until  the 
labor  for  vhich  he  was  employed  ia  fin- 
In  Schwartz  v.  Saunders  11867)  46  TO. 
18,  the  liability  of  a  married  woman  tor 
work  performed  by  a  building  contractor 
in  pursuance  of  a  contract  made  with  her 
husband  was  affirmed  for  the  reason  that 
the  contract  "was  made  with  her  full 
knowledge,  approbation,  and  consent,  .  .  . 
and  she  did  not  disclose  her  interest.  She 
knew  very  well  what  was  going  on  and 
she  took  no  steps  to  prevent  it,  and  ought 
now  to  be  estopped  from  objecting  or  set- 
ting up  her  right  to  defeat  tbe  plaintiff." 

In  NaUonal  L.  Ins.  Co.  v.  Hcadrick  (1016) 
—  Ind.  App.  — ,  112  N.  B.  fi59,  it  was  laid 
down  that  "knowingly  accepting  benefits  of 
an  unauthorised  employment  amounts  to  a 
ratification  of  such  contract  of  employment, 
and  is  in  the  nature  of  an  estoppel  to  deny 
the  authority  to  make  such  contract."  But 
clearly  "ratification"  and  "estoppel"  are  en- 
tirely distinct  grounds  for  the  imputation 
of  liability. 

■In  Daly  v.  Arkadelpfaia  Mill.  Oo.  <Idl6) 
126  Ark.  405,  189  S.  W.  1053,  the  court;, 
after  adverting  to  the  fact  that  the  person 
who  had,  as  a  prospective  purchaser,  been 
allowed  by  the  owner's  agent  to  occupy  the 
property,  had  no  authority  to  enter  into 
contracts  for  improvements  on  the  defend- 
ant's property,  added:  "The  case,  therefore, 
is  not  like  that  of  the  owner  who  stands  by 
and  eipressly  consents  to  or  siluntly  ac- 
<;uiesccB  in  contracts  for  iniproi'ements 
entered  into  by  mcchanicH  or  materialmen 
with  one  who  claims  to  be  his  agent,  or  one 
who  represents  himself  to  be  the  owner, 
without  repudiating  the  agency  or  revealing 
his  own  identity  as  the  owner  and  disclos- 
ing the  condition  of  Ma  title.  Of  course,  in 
such  eases  the  owner  would  be  estopped 
from  denying  the  agency  or  setting  up  his 
legal  title  to  the  injury  of  those  who  had 
been  thus  misled  by  his  conduct  in  the 
premises.  But  such  is  not  this  lusc,  and  the 
doctrine  of  estoppel  cannot  be  invoked 
ag.iinst  the  appellant." 

1  Hopkins  v.  Mchaffy  (1824)  11  Serg.  t 
JL  (Pa.)  126.  The  authorities  cited  were 
Chltty  on  Tleading,  p.  24,  and  Tippets  v. 
Walker  (IBOS)  4  Hasa.  S9S  (committee  ap- 
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upon  the  doctrine  that  there  is  a  "sub- 
stantisl  difference  between  the  covenant 
of  an  agent  who  describes  )iimsel£  as 
contracting  for  his  principn!,  and  the 
covenant  of  a  principal,  lhrouj,''h  the 
mctins  and  by  the  iastrunicntality  of  an 
a^nt.  The  first  ia  the  individual  covo- 
Daot  of  the  agetitj  the  second  is  the 
individual  co^'enant  o£  the  principal." 
It  was  held  that  the  covenant  in  question 
bolong:ed  to  the  second  of  these  cate- 
ijorips,  and  that  the  defendant  was  per- 
Mnalljr  liable.* 

i  91.    Claimant   employed   tinder  writ- 
ten  oontract   not  aealed. 
The  question  whether  liabiiity  in  re- 


spect of  eompensation  for  services  ren- 
dered in  pursuance  of  a  written  contract 
not  under  seal  should  be  imputed  to  the 
principal  or  agent  is  determinable  with 
reference  to  the  followin;-  elementary 
principles;  that  the  intention  of  tlie  pur- 
ties  ' '  must  be  detemiinod  by  the  lan- 
guage of  the  contract,  wit)>  reference  to 
its  subject-matter  and  conteniporaneouB 
oironmstances ; '"  that,  in  constming  the 
contract,  "the  intent  of  the  parties  is 
to  be  ascertained  from  the  language  em- 
ployed, unless  there  is  some  ambiguity 
in  a  material  part  of  the  contract,  the 
explanation  of  which  requires  proot 
of  the  attendant  facts  and  oircum- 
stauces;'"  that,  if  the  agent,  in  exe- 


r">int«d  by  the  directors  of  a  turupike 
jiration  were  held  to  be  personaily  liable 
nn  a  covenant,  under  their  bands  aad  seals, 
to-pay  money  to  one  who  contracted  to  malte, 
part  of  the  turnpike). 

See  also  Parks  v.  S.  4;  L  Tump.  Road  Co, 
11^30)  4  J.  J.  Uarah.  (Ey.)  466  (instni' 
ni"nt  signed,  "R,  Winchester,  agent  for  tht' 
T.  R,  Company,"  was  the  act  and  deed  ol 
Winchester,  and  not  of  the  company,  which 
consequently  was  not  liable  for  the  coat  of 
the  construction  woric  for  which  it  pro- 
vided); In  Banncn  v.  McCahill  (1890)  56 
Hun,  MO,  30  H.  T.  S.  R,  306,  8  N.  Y.  Supp. 
9IS  (defendant  not  liable  on  sealed  con- 
tract, signed  by  her  husband,  by  which  the 
plaintifl  was  employed  to  perform  masonry 
work  on  a  building) ;  Quigiey  v.  De  Haas 
(1876)  82  Pa.  267  (agenU  contracting  un- 
der tbeir  own  individual  seals  for  construc- 
tion worlc  held  to  be  individually  liable). 

^Gibson,  J.,  thought  it  "somewhat  re- 
markable that  the  distinction  between  a 
parol  and  a  sealed  contract  was  not  aken 
in  Randall  v.  VanVechten  (1821)  19  Johns. 
(».  Y.)  60,  10  Am.  Dec  193,  and  that  the 
authorities  cited  to  prove  that  an  agent 
nbo  personally  covenants  in  behalf  of  his 
princip*!  ia  liable  only  in  the  event  of 
there  being  no  recourse  to  the  principal  di- 
rectly prove  the  reverse."  In  the  case  thus 
criticised  a  contract  was  made  by  certain 
persooa,  by  name,  pnrporting  to  be  "a  com- 
mittee of  the  corporation  of  the  city  of 
.Albany,"  on  the  one  part,  and  the  plaintiff, 
on  the  other  part.  It  was  sealed  by  the 
committee  with  their  seals.  Held,  that  they 
were  not  personally  bound  by  the  contract, 
--  't  w«a  authorized  by  the  corporati  ' 


contract  in  an  action  of  assumpsit.  In 
Stery  on  Agency,  7th  ed.  |  277,  the  ^neral 
principle  embodied  in  this  derision  is  said 
to  be  "that  the  agents  are  not  affected  by 
any  personal  responsibility  under  such  a 
contract,  although  it  is  made  under  tbeir 
own  seals,  if  the  corporation  iaelf  has  oon- 
ferred  on  them  a  due  authority  to  make  the 
contract  on  tbeir  bebaU."  But  the  remarks 
of  the  teamed  Judge  show  that  be  was  not 


entirely  satisfied  as  to  the  correctness  of 
the  conclusion  arrived  at. 

1  Hinsdale  v.  Partridge  (1841)  14  Vt.  B47. 

*De  Remer  v.  Brown  (IBOl)  165  N.  Y. 
410,  59  N.  E.  129,  affirming  |180Q)  36  App. 
Div.  634,  65  N.  Y.  Supp.  367. 

Id  Campbell  v.  Nicholson  (1846)  12  Rob. 
(La.)  428,  the  defendants,  as  a  committee 
appointed  for  the  purpose  by  the  New  Or- 
leans Samaritan  Society,  made  with  tlie 
plaintiffs,  who  were  physicians,  a  contract 
in  writing,  by  which,  in  considerstian  of  a 
specified  sum  per  diem,  they  obliged  them- 
selves to  receive  all  the  patients  that  might 
be  sent  to  their  infirmary  by  the  society,  to 
give  tbem  proper  medical  treatment,  and 
to  provide  for  them  a  sufficient  department 
"which  at  all  times  should  be  subiect  to  the 
inspection  of  any  committee  appointed  for 
the  purpose,  etc."  Held,  that  tbe  defend- 
ants were  not  liable  for  the  payment  of  tbe 
stipulated  compensation. 

In  Richmond,  F,  k  P.  R.  Co.  v.  Snead 
(1869)  IS  Gratt.  (Va.)  3M,  100  Am.  Dec. 
670  (action  of  assumpsit  for  hire  of  alaves), 
the  plaintiffs  ^ve  in  evidence  the  following 
document,  which  was  "proved  to  bo  in  tbe 
handwriting  of  Robinson,  tbe  president  of 
tbe  [defendant]  company,  and  which  was 
given  by  him  to  one  of  the  platntiifs  upon 
a  settlement  for  the  work"  upon  which  th» 
claim  was  fouuded;  "Due  Joseph  H.  Snead 
and  Benjamin  E.  Smith  $484,  in  full,  of 
labor  performed  on  cottage  lot  of  the  rail- 
road company,  the  same  payable  on  demand, 
with  interest  from  date.  [Signed]  Ed.  Rob- 
inson." As  it  did  not  distinctly  sppcar, 
from  tlie  terms  of  this  paper,  wtiether  it 
was  designed  to  acknowledge  a  debt  due  by 
Robinson,  who  signed  the  paper  in  his  own 
name,  or  by  tbe  company,  whose  ofiicer  and 
agent  he  was,  and  l^>on  whose  lot  the  work 
is  stated  to  have  been  dtoie.  parol  evidence 
of  tbe  consideration,  and  of  the  origin  of  the 
paper,  was  held  to  be  admissible  to  explain 
its  meaning  in  this  respect.  It  was  proved 
on  tbe  part  of  tlie  plaintiffs,  among  other 
tilings,  that  Robinson  hired  the  hands  of  the 
plaintiffs  for  a  certain  amount  per  diem  for 
each  of  tbem;  that  during  two  months  the 
'---^a  work«d  under  the  direction  of  one 
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cutiiig  the  contract,  uses  his  own  name 
and    not    that    of    his    principal,    he    it 

Thompson,  a,  leetion  master  upon  the  rail 
road  of  the  defendants;  that  the  hands  were 
subsequently  turned  over  to  the  control  and 
niariftgument  of  the  plaintiff  Smith,  who 
made  all  the  contracts  tor  work  done  by 
them  and  kept  the  accounts;  that  they  were 
seen  at  work  under  the  direction  of  Thomp- 
son, the  section  master,  sometimes  upon  the 
railroad  of  the  defendants  and  sometimes 
upon  the  cottage  lot,  the  property  of  de- 
fendants; that  some  of  the  first  work  done 
by  tlie  hands  of  the  plaintifTa  was  paid  for 
by  the  dcfendaats;  and  that  between  1SS2 
and  1856  one  Taylor  was  employed  by  said 
Robinson  to  do  work  upon  the  cottage  lot 
of  the  defendants,  for  which  work  he  waa 

faid  by  defendants.  It  was  further  proved 
hat  the  plaintiff  Smith,  when  about  to  re- 
move to  another  county,  was  advised  by 
Snead  to  go  down  to  Richmond  and  settle 
the  accounts  with  the  defendants;  that 
Smith  went  down  accordingly,  and  when  he 
returned  told  Snead  that  be  had  taken  a  njgte 
with  interest,  but  that,  in  consequence  of 
the  action  of  Thompson,  he  Iwd  been  com- 
pelled to  lose  about  $100.  Held,  that  the 
circumstances  thus  proved  showed  that  the 
work  in  question  had  been  done  for  the  de- 
fendants, and  that  the  claim  of  the  plain- 
tiffs against  them  was  consequently  en- 
forceable. 

1  This  rule  is  taken  for  granted,  or  form- 
ally stated,  in  all  the  cases  cited  under  the 
present  section. 

In  Kelner  v.  Baxter  (1966)  L.  R.  2  C.  P. 
(Eng.)  174  (1B7),  Byles,  J.,  referred  to 
Ueriel  v.  Wymondsold  (1662)  Hardr.  205, 
145  Eng.  Reprint,  454,  where,  upon  a  bill  in 
equity,  the  caae  was  this:  The  plaintiff 
had  agreed  with  two  of  the  defendants   ' 

Kve  their  streets  in  Putney,  and  they, 
half  ot  the  parish,  agreed  to  pay  him  for 
them,  which  agreement  waa  put  into  writ- 
ing. The  work  having  been  done  according 
to  the  agreement,  the  plaintiff  preferred  hia 
bill  against  those  with  whom  he  had  agreed, 
and  against  others  of  the  parish  who  liad 
agreed  with  the  undertakers  for  the  parish 
to  pay  their  shares.  And  per  Curiam: 
"The  plaintiff  must  have  relief  against  the 
undertakers,  especially  in  this  case,  because 
the  written  agreement,  which  is  his  evi- 
dence, is  in  the  hands  of  one  of  the  defend- 
ants; and  the  undertakers  must  take  their 
remedy  against  the  rest  of  the  parish." 

In  Queensbury  v.  Gullen  (1787)  1  Bro, 
P.  C.  3B6,  1  Ene.  Reprint,  646,  affirming 
(17S1)  1  Bro.  Ch.  101,  28  Eng.  Reprint, 
1011,  the  headnote  is  as  follows:  Where 
A,  B,  and  C,  on  behalf  of  themselves  and 
otlier  members  of  a  club,  enter  into  articles 
with  D  to  provide  necessaries  for  the  use 
and  accommodation  of  the  club,  they  are 
personally  bound  by  such  articles;  and  D 
is  not  obliged  to  resort  to  any  of  the  other 
members  for  satisfaction  of  his  demands. 
No  judgment  is  reported,  but  from  the  argu- 
ment  of  eounsel,  as  stated,  it  is  dear  that 
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I  prima  facie  personally  liable;'  that 
I  the  mere  fact  of  hia  being  designated, 

the  ratio  decidendi  was  that  the  terms  of 
the  contract  imported  presumptively  a  per. 
sonal  undertaking  on  the  part  of  the  ilc. 
fendants,  and  that  the  extraneous  evidence 
showed  that  the  credit  was  given  to  them, 
and  not  to  the  club. 

In  Craig  v.  Fry  (J886)  68  CaL  636,  9  Pac. 
660,  the  defendants,  acting  on  behalf  of  the 
L.  Company,  and  the  plaintiff  and  two 
other  persons,  acting  on  behalf  of  the  S. 
Compai^,  entered  into  a  contract  by  vliit-h 
the  S.  Company  covenanted  that  the  plain, 
tiff  should  perform  certain  work  for  the 
defendants,  m  consideration  of  which  the 
defendants  promised  to  pay  the  plaintiff  a 
stipulated  amount.  In  an  action  brought 
to  recover  a  balance  alleged  to  be  due  to  the 
plaintiff  on  the  contract  price,  it  was  held 
that  the  plaintiff  could  maintain  the  action 
without  joining  the  other  parties  of  the 
.second  part  as  plaintiffs;  that  the  S.  Com- 
pany was  not  a  necessary  party  plaintiff, 
nor  the  Li.  Company  a  necessary  party  de- 
fendant; and  that  the  defendants  were  per. 
sonallv  liable  on  the  contract. 

In  Sadler  v.  Young  (1908;  Err.  &  App.) 
78  N.  J.  L.  694,  76  Atl.  890.  the  plaintiff 
entered  into  the  following  agreement  in 
writing  with  the  defendant:  "It  is  agreed 
between  James  C.  Young  and  B.  F,  ^dler 
that  B.  F.  Sadler  devote  his  entire  time  to 
the  sale  of  property  at  Port-au-peck  and 
Deal,  New  Jersey,  for  which  James  C.  Young 
agrees  to  pay  B.  K.  Sadler  26  per  cent  com- 
mission and  $100  per  week;  this  agreement 
to  t>e  and  remain  in  effect  ten  weeks. 
(Signed)  B.  F.  Sadler,  James  C.  Young." 
Held,  that  the  case  luid  been  improperly 
taken  from  the  jury. 

In  O'Rorke  v.  Geary  (1903)  207  Pa-  240, 
66  Atl.  641,  the  parties  to  a  contract  for 
building  a  bridge  were  described  as  follows: 
"D.  P.  O'Rorke,  of  Altoona,  Pennsylvania. 
party  of  the  first  part,  and  D.  J.  G^ry,  for 
a  bridge  company  to  be  organized  and  i 


part  "desires  to  build  across  the  Allegheny 
river  and  in  accordance  with  speciflcations 
and  plans  .  ,  .  heretofore  submitted  to 
the  party  of  the  first  part  by  the  party  of 
the  second  part,"  and  that  an  estimate  was 
to  be  made  on  a  certain  day,  and  76  per  cent 
was  to  be  paid  monthly  on  the  estimate  "hj 
the  party  of  the  second  part."  The  contract 
concluded  as  follows:  "In  witness  whereof 
we  have  hereunto  set  our  hands  and  seals." 
etc.;  bnt  it  was  signed  only  by  plaintiff 
and  defendant,  without  any  seal  or  scroll. 
Held,  that  the  defendant  was  personally 
bound. 

In  Hinsdale  v.  Partridge  (1841)  14  Vt. 
647,  where  the  action  was  brought  to  re- 
r  for  the  board  ol  certain  cadets,  the 
contention  of  the  defendant,  that  the  par- 
ties actually  liable  were  the  parents  of 
those  cadets,  was  rejected  for  reasons  thus 
stated  I     "The  terms  hara  made  use  of  ara 
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either  in  the  bod;  of  the  contract  or 
after  his  signature,  by  the  term  ' '  agent, ' ' 
or  by  some  other  descriptive  expression 
of  a  similar  purport,  is  not  of  itself  suf- 
ficient to  relieve  him  of  such  liability;* 
that  no  recovery  can  be  had  against  him 


if  the  claimant  was  affijcted  with  notice, 
either  from  the  terms  of  the  contract 
itself,  or  from  some  other  source  of  in- 
formation, that  it  was  made  by  him  in 
his  representative  capacity;'  that  the 
presumption  as  to  his  personal  liability 


untloiibtedly  vel[  calculated  to  iuduce  a  be- 
lief that  the  defendant  did  intend  to  aasume 
■  personal  obligation.  The  contract 
titled,  'Articles  of  agreement  between  Alden 
i^rtridge  and  Theodore  Hinsdale.'  The 
plaintiff  was  to  fumisb  board  to  all  the 
•sdets,  *and  the  toid  Parbidge  is  to  paj 
the  aaid  Hinsdale  at  the  rate  of  $1.72  per 
veck  for  each.'  'No  payment  is  to  be  oon 
ftidered  due  until  the  end  of  the  quarter. 
It  is  then  provided  that  if  the  parents  oi 
guardians  neglect  to  pay  the  bills  of  the 
radets  in  season,  the  defendant  is  not  to 
pay  out  of  Ma  own  funds,  except  for  the 
nifes««ry  eipensea  of  the  house.' 
end  of  the  year  the  bills  of  those  who  have 
failed  or  become  insolvent  are  not  to  be  paid 
by  said  Partridge,  except  such  proporti 
IH  he  may  have  received,  to  be  averaged 
their  whole  bills.'    'And  in  case  of  final  lota 


stipulation  found  in  the  contract  imposing 
the  risk  of  any  ultimate  lose  upon  the  plain- 
tiff, it  would  aeem  natural  to  conclude  that 
other  losses  were  to  fal!  upon  the  defend- 
sot.     'Expressio  nnius  exclusio  altcrius.' " 

Compare  also  Lambert  v.  Knott  (1826) 
6  Dowl.  &.  R.  (Eng.)  122,  where  overseers 
who  concurred  in  an  order  for  supplies  to  a 
workhouse  under  their  control  were  held 
personally  liable  for  the  value  thereof. 

*In  Partridge  v.  Hollinshead  (18S8)  106 
G«,  278,  30  S.  E.  787,  the  addition  of  the 
words  'building  committee"  to  the  names 
of  the  signing  parties  was  held  not  to  nega- 
tive their  persimal  liability  on  a  conatruc- 
tion  contract. 

In  Simonda  v.  Heard  (183B)  23  Pick. 
(Haas.)  120,  34  Am.  Dec.  41,  a  committee 
chosen  by  a  town  to  rebuild  a  bridge  en- 
tered into  a  contract  for  that  purpose,  in 
which,  after  describing  themaelvea  as  a  com- 
mittee of  auch  town,  "said  committee" 
agreed  to  pay  the  contractor  a  certain  sum 
when  the  work  should  be  compTctcd.  The 
oontract  was  signed  by  the  membera  of  the 
committee  with  their  own  names  eimply. 
Held,  that  they  were  personally  responsible 
OD  such  contract. 

In  Landyskowski  v.  lark  (1896)  108 
Mich.  500,  ee  N.  W.  371,  where  an  action 
was  held  to  be  maintainable  for  damages 
resulting  from  the  breach  of  a  contract  for 
the  ronstruction  of  parochial  buildings,  de- 
fendants, who  were  described  in  the  instm- 
ment  as  the  trustees  and  building  committee 
of  the  church,  and  as  acting  by  authority 
of  the  bishop  of  the  diocese,  agreed  for 
themselves,  their  heira,  executors,  and  ad- 
min istratora,  to  pav  the  contract  price,  and 
ngned  as  individuals,  except  that  one  added 
to  his  signature  the  title  "president"  and 
-r" 


another  the  title  " 
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retary." 


In  Sollins  v.  Phillips  (1861)  6  Minn.  463, 
Gil.  373,  where  the  plaintiff  agreed  to  raft 
certain  logs,  and  the  defendants  agreed  to 
pay  him  for  doing  so,  and  to  furnish  him 
with  money  and  supplies,  the  contract  pur- 
ported to  be  "between  a  P.,  party  of  the 
first  part,  and  J.  R.,  J.  G.  R.,  J.  C,  and 
G.  H.,  as  agents,  authorised  by  the  log  own- 
ers, parties  of  the  second  part."  It  also 
appeared  from  the  contract  that  the  logs 
were  marked  witli  the  several  marka  of  the 
owners.  The  defendants,  with  the  exception 
of  G.  H.,  signed  the  instrument  with  their 
own  names,  with  the  addition  of  the  word 
"agent"  to  eaeh  name.  Held,  that  the  whole 
tenor  of  the  instrument  indicated  that  the 
employment  was  a  personal  one,  and  so  un- 
derstood between  the  parties. 

For  a  case  in  wliich  the  terms  of  a  writ- 
ten contract  were  held  to  show  that  the 
employee  who  hired  the  plaintiff  as  a  serv- 
ant executed  it  as  an  agent  and  not  as  a 
principal,  see  Noe  v.  Gregory  (1877)  7  Daly 
(N.  Y.)   283. 

S  In  8un  Printing  &  Pub.  Asso.  v.  Moore 
(1901)  183  n.  S.  642,  46  L.  ed.  366,  22  Sup. 
Ct.  Rep.  240,  where  a  contract  for  the  hire 
of  a  yacht  to  be  used  in  collecting  news  dur- 
ing the  Cuban  War  was  held  to  be  that  of 
the  principals,  the  decision  proceeded  upon 
the  ground  that,  while  the  agent  was  re- 
ferred to  in  the  body  of  the  first  of  the  two 
writings  under  review  as  an  individual,  he 
signed  the  agreement  "for  the  Sun  Printing 
k  PubUahing  Associaticoi.''  This  was  held 
to  be  "a  disclosure  of  the  principal  and  an 
apt  manner  of  expressing  au  intent  to  bind 
such  principal." 

In  Bellinger  v.  BenUey  (1874)  1  Hun 
[IT.  Y.)  662,  14  Thomp.  &.  C.  71,  where  the 
contract  upon  which  the  action  was  brought 
purported  to  be  made  by  the  trustees  of  a 
cheese  mnjmfarturing  corporation,  the  con- 
elusion  of  the  court  that  it  was  not  binding 
upon  them  personally  was  based  on  reasons 
thus  set  forth!  "The  contract  is  for  the 
benefit  of  the  corporation  upon  its  face.  It 
stipulates  for  the  use  of  the  corporate 
property,  the  cheese  factory,  by  the  plain- 
tiffs, in  the  manufacturing  of  cheese — tlie 
particular  business  of  said  corporation — in 
the  factory  of  said  company.  The  plaintiffs 
agreed  to  manufacture  and  make  cheese  at 
the  said  factory,  during  the  season  of  mak- 
ing cheese  in  1870.  The  proofs  show  that 
the  affairs  of  said  corporation  were  to  be 
managed  by  three  trustees,  and  that  ths 
trustees  named  in  the  said  agreement  were 
such  trustees  tor  the  year  1870,  and  two  of 
I  were  authorized  by  the  by. laws  tocon- 
stitute  a  (juorum  for  the  transaction  of 
busionss,  and  two  of  them,  in  fart,  signed 
the  agreement.  This  nude  it  a  valid  con- 
tract  of   the  coTporatitn.     The  plaintiSa 
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cannot  be  overcome  by  parol  evidence 
in  eases  where  it  is  created  by  unambig- 
uous words  in  the  eoutract  itself;*  and 


tbat  such  evidence  is  admissible  for  the 
purpose  of  showing  tiiat  ft  third  party 
]!<  also  liable  as  an  undisclosed  principal.^ 


knew  that  the  defendants  were  contrnctijip 
for  tlie  corporation;  one  of  them  ftaa  a 
stockholder  and  the  other  bis  son.  The  fac- 
tory was  on  the  land  of  the  elder  Bellinger, 
one  of  the  plaintiffs,  and  was  leased  to  the 
corporation  by  him  for  the  use  of  such  fac- 
tory, and  he  was  t.  stockholder  in  said 
contpany." 

In  Collier  v.  Myers  (ie06i  Sup.  App.  T.) 
52  Misc.  110,  101  H,  Y.  Supp,  859,  the  plain- 
tiff was  an  actress.  Defendants  were  the- 
atrical booking  agents,  and  had  been  theat- 
rical managers.  They  sent  for  W.  P.  L^wis, 
an  actor,  and  offered  to  plaintiff  and  her 
troupe  at  a  specified  rate  per  week,  an  en- 
gagement, which  was  accepted  by  her.  De- 
fendants then  drew  up  an  agreement,  part 
of  which  was  a  general  printed  form  of  the- 
atrical employment,  and  part  written  in 
typewriting,  to  suit  the  individual  case, 
Tlie  agreement  in  the  printed  part  provided 
that  the  party  of  the  first  part  should  de- 
duct from  the  salary  of  the  party  of  the 
second  part  a  6  per  cent  commission  for 
Myers  and  Keller,  the  defendants.  The 
agreement  was  aigned,  not  by  Qliekinan,  the 
designated  party  of  the  first  part,  but  by 
defendants,  with  nothing  to  indicate  that 
they  signed  in  a  representative  capacity. 
The  plaintifTs  name  was  signed  by  Lewis, 
with  addition  "per  W.  P.  L."  Plaintiff  was 
discharged  after  the  first  performance  by 
one  Schwartz,  acting,  as  her  witnesses 
stoted,  for  detendnnts.  and  not  (or  Glick- 
man,  whom  plaintiff  and  her  representative 
never  saw.  Held,  that  an  action  brought 
against  the  defendantH,  as  principals,  to  re- 
""     r  damages  fur  a  breach  of  thi 
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In  Johnson  v.  Welch  (1896)  42  W.  Va.  18, 
24  S.  E.  585  (action  for  materials  furnished 
and  tabor  performed),  a  proposition  for  the 
building  of  a  church  was  addressed  to  the 
building  committee,  and  accepted,  over  their 
individual  signatures,  by  the  defendants, 
Welch  and  Boggess,  who  were  members  of 
the  committee.  A  verdict  for  the  defend- 
ants was  sustained  on  the  ground  that  "the 
plaintiffs  concluded  no  contract  with  them 
as  individuals  when  they  accepted  tiie  bid." 

sin  Chandler  r.  Coe  (1874)  54  H.  H.  661, 
the  plaintiff,  who  brought  suit  for  labor 
performed  under  a  contract  signed  by  one 
L.  E.  Dunn  in  his  own  name,  relied  upon 
the  ground  that  the  real  contracting  parties 
were  the  defendants,  carrying  on  biisinesa 
in  the  name  of  Dunn,  who  acted  as  their 
^ent  in  making  the  contract,  and  so  in- 
formed the  plaintiff  at  the  time  of  making 
it.  Id  other  words,  the  plaintiff's  position 
was  not  merely  that  Dnnn  was  the  agent 
of  the  defendants,  duly  authorized  to  make 
the  written  contract  'in  their  behalf,  and 
that  the  plaintiff  understood  this  at  the 
time  when  the  contract  was  made,  but  that 
it  was  the  contract  of  the  defendants,  carry- 
ing on  business  in  the  name  of  Dunn.    The 
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court  said:  "It  is  very  clear  tliat  if  tb.' 
defendants  carried  on  business  in  the  nami- 
of  L.  K.  Dunn,  and  Dunn  executed  this  con- 
tract in  bis  own  name  as  their  agent,  it  ib 
binding  upon  them  whether  he  did  or  did  not 
inform  the  plaintiff  of  his  agency.  .  .  . 
But  it  is  indispensable  for  the  plaintiff  to 
prove  that  the  defendants  adopted  the  name 
of  L.  E.  Dunn  as  their  business  name."  Af- 
ter adverting  to  the  general  rule  which  de- 
clares that  a  written  contract  cannot  be 
contradicted  or  varied  hy  parol  evidence,  the 
court  cintinued  thus:  "If  the  evidence  ia 
that  it  was  understood  by  the  parties  that 
the  contract,  which  was  executed  by  the 
agent  in  his  own  name  for  his  principal,  was 
the  contract  of  the  principal,  and  not  of  the 
agent,  .  .  .  it  is  plain  that  this  does 
contradict  and  vary  what  is  written.  II 
allows  the  agent  to  show  by  parol  evidence 
that  the  contract  was  not  drawn  up  as  the 
parties  intended;  that  it  contains  not  the 
agreement  which  they  actually  made,  but 
something  else.  It  is  therefore  inadmissible. 
as  all  the  authorities  hold.  Our  conclusion, 
therefore,  is,  that  where  there  is  a  written 
contract  not  under  seal,  executed  in  the 
name  of  an  agent,  parol  evidenoe  la  ad- 
missible for  the  purpose  of  charging  an  un- 
known principal,  but  not  for  the  purpose  of 
char^'ing  a  known  principal,  and  that  it  is 
inadmissible  for  the  purpose  of  discharging 
the  agent  whether  the  prindpal  was  known 
or  unknown." 

In  De  Remer  v.  Brown  (1001)  165  N.  Y. 
410.  SO  N.  E,  120.  affirming  36  App.  Div, 
634,  56  N.  Y,  Supp,  367,  the  essence  of  thf 
'  ract  upon  which  the  plaintiff  was  held 
led  to  recover  was  that  the  plaintiir 
should  perform  and  furnish  certain  work 
and  materials  according  to  specifications 
which  were  a  part  of  the  contract,  and  that 
the  defendants  should  pay  for  such  work 
and  materials  the  prices  or  sum  mentioned 
therein.  The  contention  of  the  defendantH. 
that  they  were  the  agents  for  some  undis- 
closed principal  or  syndicate,  or  for  the  pro* 
moters  of  the  undertaking,  who  were  in- 
tending to  form  a  corporation  to  build  the 
ditch  or  canal  in  question,  and  consequently 
that  they  were  not  liable,  although  the  con- 
';  was  made  in  their  names  and  with  no 
knowledge  upon   the  part  of  the  plaintiff's 


language  of  the  written  agreement  n 
only  plain  and  unambiguous  as  to  who  were 
the  principals  and  who  was  to  pay  the 
plaintiff's  firm  for  the  labor  and  materials 
furnished,  but  the  other  proof  in  the  case 
shows  quite  conclusively  that  the  defend- 
ants Intended  to  become  such  principals." 
'Chandler  y.  Coe  (1874)  64  N.  H.  661 
J  preceding  note) ;  Weber  v.  Collini" 
(18Q7)  130  Ho.  601,  41  S.  W.  24S  (husband 
held  liable  on  building  contract  signed  by 
his  wife);  Meyera  y.  Eilgen  (1»1S)  177  Ho. 
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I  S3,    craliiumt    employed   undvr    Mill 

contract   made   By   aaent   profeaaedly 

acting  for  a  disclosed  printrfpal. 

The  ^neral  rule  of  the  law  of  agency 

which  is  applicable  to  this  sitaation  is 

thus    stated   by  Judge  Story    {A^ncy, 

§  261);    "When  a  man  is  known  to  be 

acting    and    contracting  merely   as   the 

agent  of  another,  who  is  also  known  as 

the  principal,  his  acts  and  contracts,  if 


he  poBEesses  full  anthority  for  the  pur- 
pose, will  be  deemed  the  acts  and  con- 
tracts of  the  principal  only,  and  will 
involve  no  personal  responsibility  on  the 
part  of  the  agent,  unless  the  other  cir- 
cumstanaes  of  the  case  lead  to  the  con- 
olusioQ  that  he  has  either  expressly  or 
impliedly  inenrred,  or  intended  to  incur, 
SQch  personal  reBponaibiiity. "  ' 

In  a  subsequent  section  of  the  same 


App.  724,  160  S.  W.  589  (holding  that  it 
W8B  a  qucition  for  the  jurr  whether  the 
plaintifT  looked  to  the  defendant  or  the 
rompany  of  whitli  he  was  president  for  the 
payment  of  the  commlsaions  Btipulnted  un- 
der a  contract  ngned  by  him). 

See  sIho  the  case  cit«d  in  j  21,  note  5,  of 
the  monograph  appended  to  Bbittmel  v. 
Ktgrbit.  L.R.A.  — ,  — . 

iThid  passage  is  quoted  in  McCarthy  v. 
Hughes  (1»13)  38  R.  L  86,  88  Atl.  984, 
Am.   Cas.    1915D,   28. 

In  Haskett  v.  Unaell  (1914)  181  Mo. 
Apj).  4aU,  64  S,  W.  851,  an  instruction 
givct.  at  the  request  of  plaintifTs,  by  which 
the  jury  were  directed  to  Bnd  lor  plain- 
tiffs, unless  th^  believed  from  the  eri- 
dence  that  one  Pratt  authorized  defendant 
to  employ  plaintiffs  to  do  the  work  on 
Pratt's  account,  and  that  plaintiffs  "ac- 
«p(ed  said  employment,  and  agreed  to  do 
said  work  on  the  account  of  said  I.  E. 
Pratt,  and  to  charge  the  said  L  E.  Pratt 
therewith  instead  of  this  defendant,"  was 
held  crrotieouB,  for  the  reason  that,  in 
order  to  make  good  his  defense,  it  was  only 
necessary  for  defendant  to  show  that  he. 
in  entire  good  faith,  diadosed  the  name  of 
Ills  principal,  and  that  he  was  acting  for 
tiip   Inttcr  in  the  premines. 

In  Davenport  v.  Rutledge  (1S18)  —  Tex, 
Civ.  App.  — ,  187  8.  W.  988,  it  was  h^ld 
that  tiie  liability  of  tbe  defendant  for 
medical  services  rendered  to  her  minor 
child  couid  not  he  inferred  from  findings 
which  showed  merely  that  she  consented 
that  the  claimant  should  treat  the  child, 
and  that  she  verbally  agreed  thereafter  to 
pay  his  bilL  The  rationale  of  the  decision 
ID  respect  of  the  tatter  of  these  findings 
was,  that  she  would  not  be  bound  person- 
ally for  the  default  of  her  husband  by  such 
vcrtial  promise  to  pay  his  debt. 

For  a  cnse  in  which  it  was  held 'that  a 
husband  acting  as  agent  for  his  ivife  was 
not  personally  liable,  see  Rauer's  Law  & 
Callection  Co.  v.  Berthiaume  (1B13)  21  Cal. 
App.  870,  132  Pac.  596,  833. 

In  BonyngB  v.  Field  (1880)  81  N.  Y.  15B, 
affirming  (1879)  12  Jones  ft  S.  681,  it  was 
laid  down  that  the  rule  stated  in  the  text 
"applies  to  the  relationship  of  attorney  and 
rlient,  Bnd  except  to  a  certain  class  of  offi- 
cers who  are  not  within  the  general  rule, 
attorneys  cannot  be  held  personally  re- 
sponsible for  services  of  this  kind,  rendered 
in  a  suit,  unless  there  is  a  special  obliga- 
tion to  that  effect."  The  charges  of  stenoe- 
raphers  were  held  to  be  within  the  principle 
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thus  laid  down.  The  earlier  cases  cited  as 
authorities  for  the  applicability  of  the  rule 
to  this  class  of  agents  were;  Jvidson  v. 
Gray  (1854)  II  if.  T.  408  (services  of 
stenographer  in  taking  down  the  testi- 
mony); Sheridan  v.  Genet  (1878)  12  Hun 
(N.  Y.)  flttO  (services  of  stenographer) ; 
Covell  V.  Hart   (1878)   14  Hun  (M.  Y.)   252 


of  sn  extended  partnership,  employed  the 
plaintilT  to  examine  the  partnership  books). 
As  to  the  nonliability  of  an  attorney  for 
the  fees  of  public  officers  employed  with 
reference  to  the  legal  proceedings  in  which 
his  client  is  interested,  see  Mayberrv  v. 
Mansfield  (1848)  9  Q.  B.  754,  115  Eng.'  Re- 
print, 1465,  16  K  J.  Q.  B.  N.  8.  102,  11 
Jur.  60;  Preston  v,  Preston  (1844)  I  Donji!. 
(Mich.)  292;  Howell  v.  ICini.ey  (1845)  'l 
How.  Pt.  (N.  Y.)  105;  Wires  v.  Brigg-. 
(1B33)  S  Vt.  101,  28  Am.  Dec.  284;  6 
C.  J.,  "Attorney  and  Client."  p.  623.  In 
Judson  V.  Gray  (1804)  11  H.  Y.  409,  it  was 
declared  that  the  earlier  New  York  deci- 
sions were  "in  conflict  with  principle,  and 
with  the  whole  current  of  authorities  else- 
where on  the  subject." 

It  te  in  the  power  of  a  merchant  abroad 


procure  repairs  to  be  done  upon  a  ship 

I,  without  making  himself 

pense,   leaving  tlie  person 


consigned 


employed  to  hia  remedy  again 
This  may  be  done  by  disclosing  hia  princi- 
pal, and  stating  expressly  that  he  himself 
is  not  to  be  looked  to  for  payment.  In 
eneh  a  case,  if  it  sliould  appear  that  the 
woi-k  was  necessary  for  the  safety  of  the 
ship  and  the  prosecution  of  the  voyage,  a 
duty  would  be  imposed  upon  tbe  owner  to 
pav,  which  could  be  enforced  by  action  at 
law,"  James  ».  Bixby  (J814)  11  Mass.  34. 
Under  the  doctrine  of  the  maritime  law. 
the  master  of  a  ship  is  personally  bound 
by  a  contract  made  by  himself  for  the  tnp- 
ply  of  repairs  or  neceassries  to  tbe  ship, 
unless  he  takes  care  expressly  to  warn  the 
creditors  to  look  only  to  the  security  of  the 
ship  and  its  owner's.  Husacv  v,  Christie 
(1807)  9  East,  426,  103  Eng. 'Reprint.  636. 
13  Ves.  Jr.  599,  33  Eng.  Reprint,  417,  il 
Bevised  Rep.  58G.  When  the  contract  is 
made  under  circumstances  which  show  that 
credit  was  given  to  the  owners  alone,  there 
is  no  right  of  action  against  the  master 
upon  such  contract.  Hoskine  v.  Slayton 
(1737)  Cas.  t.  Hardw.  376,  95  Bnc.  Re- 
print, 244.  See  generally  Abbott,  8h^ 
I  ping,    I4tb   ed.    p.    185.     Th«   preaumptiou 


no,  Cookie 
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treatise  (p.  279),  the  learned  author  lays 
it  down  that  "in  all  oases  o£  this  sort, 
the  question  generally  is,  to  whom  credit 
is  given,  whether  to  the  principal  or  to 
the  agent.  If  to  the  latter,  then  he  is 
personally  resjjonsible,  even  aithoagh  he 
may  be  known  to  be  acting  for  his  prin- 
cipal.'" 

Having  regard  to  these  oriteria,  it  is 
manifest  that  for  services  rendered 
nnder  a  contract  of  employment  made 
by  him  an  agent  may,  on  the  ground  of 
the  actual  or  implied  intention  of  both 
parties  to  the  contract,  be  deemed  to 
have  incurred  a  personal  liability  when- 
ever the  evidence  justifies  one  or  other 
of  these  two  conclusions: 


(1)  That  he  expressly  promised  to 
pay  the  remuneration  of  the  person  em- 
ployed by  him.' 

(2)  That,  either  by  language  not  im- 
porting an  express  promise  or  by  his 
conduct  in  relation  to  the  transaction  in 
question,  he  led  the  person  ao  employed 
to  suppose,  on  wairantable  grounds,  that 
he  was  to  be  responsible  for  the  remu- 
neration.* Some  of  the  reported  cases  . 
exhibit  the  circumstances  under  which 
the  personal  liability  of  the  agent  has,  ia 
this  point  of  view,  been  directly  afBrmed 
or  denied  in  actions  brought  against  the 
agent  himself.'  In  other  oases  the  prin- 
cipal was  the  defendant,  and  the  exis- 


entertained  under  this  doctrine  is,  it  will 
be  observed,  precisely  the  opposite  of  that 
which  ia  associated  with  the  general  rule 
stated  in  the  text. 

a  In  Sharp  v.  Swayoe  (1808)  1  Penn. 
(DeL)  210,  40  Atl.  113,  an  action  on  a  con- 
tract for  labor  and  materials,  the  court 
instructed  the  jury  in  accordnnce  with  the 

•  In  Scott  v,  Mesaick  (1827)  4  T.  B.  Mon. 
(Ky.)  635,  a  land  owner  placed  money  in 
the  hands  of  Scott  to  pftj  for  the  erection 
of  a  building,  and  appointed  him  her  agent 
to  employ  workmen.  He  accordingly  con- 
tracted with  Measick  to  do  the  stone  work 
of  the  building,  and  promised  to  pay  him 
therefor  at  a  certain  rate  per  perch.  Hold, 
that  under  these  circumsUinceB,  Scott  was 
personally  liable. 

"If  an  agent  should  retain  an  attorney 
for   his   principal,    and   should    promise    to 

fay  him  his  fees,  he  would  be  personally 
iable."  Story,  Agency,  7th  cd.  {  260,  citing 
Paley,  Agency,  by  Lloyd,  378. 

In  Simonds  v.  Heard  (1839)  23  Pick. 
(Masa)  120,  34  Am.  E>ec.  41,  one  of  the 
grounds  on  which  the  members  of  a  build- 
ing  committee  were  held  personally  liable 
on  a  written  construction  contract  was  that 
it  included  an  express  stipulation  on  their 
part  to  pay  for  the  work. 

In  Bell  V.  Teague  (1887)  86  Ala.  211,  3 
8o,  SSI,  where  an  action  on  the  common 
eounta,  and  on  a  special  count  to  enforce 
a  contractor's  lien,  wae  brought  against  the 
general  superintendent  of  an  association,  it 
nas  held  tbat  the  trial  judge  had  properly 
refused  to  give,  at  the  request  of  the  de- 
fendant, instructians  which  declared  that 
the  plaintiff  could  not  recover  if  the  jury 
believed  from  the  evidence  that  the  defend- 
ant, aa  the  agent  of  the  association,  con- 
tracted with  plaintiff  for  the  building  of 
said  house,  and  that  plaintiff  knew  at  the 
time  that  defendant  was  thus  acting,  or 
was  in  poesesaion  of  such  facts  as  were 
sufficient  to  put  him  cm  inquiry  as  to  the 
capacity  in  which  defendant  was  acting. 
The  court  said:  "The  entire  hypothesis 
of  the  charge  requested  by  the  defendant 
.  .  .  may  be  true,  and  yet,  in  one  aspect 
of  the  evidence,  the  plaintiff  may  be  en- 
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titled  to  recover.  It  withdrew  from  the 
consideration  of  the  jury  the  proof  tending 
to  show  that  the  defendant  'contracted  in 
his  own  name,  and  on  his  personal  credit." 

In  Hovey  v.  Pitcher  (1850)  13  Ko.  191, 
where  the  action  was  brought  to  Tccover  a 
reward  offered  for  the  Hpprehension  of  a 
criminal,  a  judgment  for  the  plaintiff  waa 
reversed  on  the  ground  that  the  trial  judge 
had  erroneously  instructed  the  jury  in  lan- 
gusge  which  declared,  without  any  quali- 
neat  ion,  that,  if  the  defendant  had  dts- 
closed  his  agency  and  ^ven  the  name  of 
his  principal,  he  would  aot  be  personally 
liable. 

tin  Savings  Bank  v.  Benton  (18G9)  2 
Met.  (Ky.)  240,  an  instruction  which  im- 
ported that  the  defendant  bank  was  liable 
for  the  legal  services  rendered  in  pursuance 
of  a  contract  with  its  president,  imless  the 
jury  believed  not  only  that  the  plaintiff 
had  been  employed  by  Sandford,  and  not 
by  the  l>ank,  but  also  tbat  the  plaintifl' 
looked  alone  to  Sandford  for  pay  for  his 
services,  was  held  to  be  erroneous,  as  the 
liability  of  the  defendant  depended  upon 
the  plaintiff  himself,  without  any  regard 
to  the  understanding  of  the  bank  on  the 
subject. 
(a)  Liability  on  the  part  ef  the  agent  af- 

»In  Moody  v.  Tenney  (1882)  3  Allen 
(Masa)  327,  an  action  to  recover  the  price 
ot  work  done  at  the  request  of  the  di'i.iiiJ- 
atit,  the  defense  was  that  the  defendant 
acted  only  as  agent  of  a  corporation,  on 
whose  credit  the  work  was  performed. 
Held,  that  plaintiff  might  introduce  evi- 
dence to  show  that  the  defendant  paid  to- 
other workmen  employed  by  him  in  the 
same  service  the  amount  of  their  bills. 
which  were  made  out  against  blm  person- 
ally. 

In  Spencer  v.  Tozer  (1870]  16  Minn.  146, 
Gil.  112,  where  Toier,  one  of  the  building 
committee  of  a  church,  had  contracted  with 
Spencer  for  the  performance  of  work  on 
the  church,  the  inference  that  it  was  the 
undcrstaoding  of  both  parties  that  the 
credit  waa  in  fact  given  to  him  waa  held 
to  be  deducible  from  the  following  eircum- 
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•taocee:  That  the  lumber  upon  which  th« 
work  wBa  done  was  Beat  to  Spencer's  shop 
by  tiefendant;  that  he  acted  throughout, 
i.s  far  OB  appears,  without  reference  to  his 
oul leagues,  either  eommitteeraen  or  tr\u- 
•eea ;  that  it  did  not  appear  that  the 
church,  whether  incorporated  or  not,  had 
any  property  or  funda,  or  means  of  pay- 
In  Robs  v.  McAnaw  (1607)  72  Ho.  App. 
99,  the  liabilitj'  of  an  attorney  for  work 
performed  in  printing  a  eecond  abetraet  of 
the  record  in  a  caae  which  had  been  diB- 
missed  because,  owing  to  his  inadvertence, 
a  [lortion  of  the  record  waa  aussing,  waa 
■flimied  on  the  ground  that,  according  to 
the  testimonv  of  the  plaintilT,  the  d^endast 
rpi|ueated  hini,  when  he  (defendant)  or- 
dered the  printing  of  the  tecond  abstract 
and  brief,  "to  look  to  him — defendant— for 
payment  therefor i  tltat  he  had  made  an 
error  and  purposed  to  pay  for  his  own 
'mistake*." 

In  Foster  v.  Jleekd  (1898;  Sup.  App.  T.) 
18  ilbc.  461,  41  H.  Y.  Supp.  650,  a  finding 
in  favor  of  the  plaintiff,  whose  assignor 
had  rendered  profeesional  eei vices  as  a 
physician  to  the  defendant's  deceased  father, 
waa  held  to  be  warranted  by  evidence  to 
this  effect:  That  the  defendant  called  upon 
Dr.  Kennedy,  and  said;  "Doctor,  I  want 
Tou  to  come  and  attend  to  my  father.  He 
had  a  doctor  who  was  not  satisfactory;" 
that  doctor  thereupon  visited  the  father, 
and  rendered  the  services  for  which  com- 
pensation was  claimed;  that  after  the  death 
of  the  patient,  the  doctor  sent  his  bill  to 
the  defendant,  who  replied  that  the  estate 
should  be  charged  with  the  amount;  and 
that  the  defendant  told  him  to  send  the 
bill  against  the  estate  to  his  brother,  and 
that  he   (the  defendant)   would  see  it  would 

»ee  also  Boynton  v.  Brannum  (1911) 
—  Aik.  — ,  136  a  W.  679  [where  the  evi- 
dence, not  reported  in  detail,  was  held  to 
be  sufficient  to  support  a  finding  that  an 
agent  made  the  contract  in  his  individual 
capacity )  ;  Hub  Pub.  Co.  v.  Richardson 
(1891)  56  Hun,  636,  13  N.  Y,  Bupp.  669 
(action  maintainable  against  defendants 
ott  contract  made  for  printing  prospect 
uaea  of  company  which  they  were  promot- 
ing) ;  Presybyterian  Church  v.  Manson 
(1826)  4  Rand.  (Va.)  197  (general  affirma- 
tion of  rule  as  to  effect  of  giving  credit  to 
the  agent). 

Compare  also,  Wilson  v.  Zulueta  (1849) 
14  Q.  B.  406,  117  Eng.  Reprint,  159,  I-l  Jut. 
3B6,  19  L.  J.  Q.  B.  N.  S.  46,  where  the 
intention  of  the  parties  that  an  agent  resi- 
dent in  England  should  be  personally  liable 
for  the  wages  of  a  servant  on  behalf  of  a 
reaident  in  Cuba  was  inferred  from  a  atipu- 
latioo  in  the  cootract,  providing  that  the 
principal  should  be  at  liberty  to  confirm 
the  employment  or  to  discharge  him  upon 
his  arrival  in  Cuba-  The  ratio  decidendi 
was  that,  under  any  other  construction  of 
the  contract,  the  servant  w«uld  be  left  en- 
tirely without  a  remedy  agftiaet  aayoo^  in 
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case   the   prinoipal    declined    to   adopt   tb< 
transaction. 

The  rule  of  the  English  court  of  chancery 
is  that  a  London  agent  employed  by  a  coun- 
try solicitor  is  presumed  to  give  credit  to 
the  latter,  and  not  to  his  client.  Farewell 
V.  Coker  (1728)  2  P.  Wms.  460,  24  Enj.  Re- 
print, ei4  (client,  after  having  paid  hie 
solicitor,  was  not  bound  to  pay  clerk  in 
chancery  employed  by  the  latter);  Waller 
V.  Holmes  (1860)  1  Johns.  &  H.  239,  70 
Eng,  Reprint,  735,  30  L.  J.  Ch.  N.  S.  24,  6 
Jur.  N.  S.  1.187.  3  L.  T.  N.  S.  289,  9  Week. 
Rep.  32  (client  havinfp  paid  his  solicitor, 
London  agent  had  no  hen  on  documents  of 
client  whi(;h  had  come  into  his  hands  ia  the 
course  of  the  suit). 

In  Ex  parte  Edwards  (1881)  L.  R.  7  (1 
B.  Div.  (Eng.)  155,  the  court  of  Queen's 
bench,  exercising  that  summary  jurisdic- 
tion over  its  ofncers  which  is  not  circum- 
scribed by  technical  rules,  adjudged  that 
the  town  agent  of  a  country  solicitor  should 
not  be  allowed  to  retain,  as  payment  of  a 
debt  owed  to  him  by  that  solicitor,  the  pro- 
ceeds of  a  judgment  recovered  by  a  client 
of  the  solicitor.  The  decision,  it' is  ap^pre- 
hended.  must  have  been  the  same  even  if  it 
had  been  rendered  with  reference  to  the  gen- 
eral law  of  agency ;  for,  under  the  circum- 
stances, it  would  aeem  reasonably  clear  that 
the  person  to  whom  credit  in  respect  of  the 
business  was  jfivcn  by  the  town  agent  was 
the  country  solicitor,  not  the  client. 
(b)  Liability    on   the   part   of    the    agent 

negatived. 

In  Pochin  v.  Pawlcy  (1789)  1  W.  Bl.  670, 
_  J  Eng,  Reprint,  361,  the  facts  and  the  con- 
clusion arrived  at  are  thus  stated  in  the 
report:  Action  of  asaumpsit  against  the 
surveyor  of  a  turnpike  road  by  a  farmer, 
employed  by  order  of  the  commissioners  to 
repair  the  road.  At  Ijciceeter  Assiies, 
Aston,  J.,  wBs  of  opinion  that  there  was  no 
evidence  of  any  contract  with  the  surveyor 
personally  and  the  plaintiff;  but  that  the 
contract  wsb  made  with  the  commissioners, 
and  that  the  surveyor  was  only  their  ser- 
vant or  messenger,  and  therefore  he  would 
have  nonsuited  the  plaintiff:  but  he  re- 
fused to  be  nonsuited,  and  a  jury  of  farm- 
gave  a  verdict  for  the  plaintiff.  And 
,  on  a  motion  for  a  new  trial,  the  court 

unanimously   of   opinion    with   Mr.   J 

Aston;  and,  though  they  held  that  the  com- 

'  loners  could  not  be  personally  sued, 
J  too  numerous,  yet  their  treasurer 
might.  In  a  note  we  find  the  following 
criticism:  This  is  a  false  report,  and  is  so 
reported  to  give  an  ostensible  but  false  rea- 
son for  setting  aside  the  verdict. — MS8. 
Serj.  Hill,  who  refers  to  Horsley  v.  Bell 
(1T78)  2  Ambl.  770,  27  Eng.  Reprint,  494, 
1  Bro.  Cb.  101,  note,  28  Eng.  Reprint,  1112, 
where  it  is  said  that  in  the  principal  case 
it  was  held  that  the  action  must  be  against 
commissioners.  He  refers  also  to  1 
_  Cas.  Abr.  24  (D)  21  Eng.  Reprint,  846; 
Meriel  v.  Wymondsold  (1661)  Hardr.  206, 
146  Eng.  Reprint,  464,  1  Eq.  Cas.  Abr.  308 
(B),  21  Eng.  Bepiint.  1066.   See  alao  Eaton 
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T.  Bell  (1821)  5  Bam.  £  Aid.  34,  lOS  Eng. 
Reprint,  1106;  3  Geo.  IV,  chap.  12B,  {  74. 

In  Owen  r.  G<M>ch  (1T97I  2  Eap.  (Eng.) 
56T.  the  defendant  gave  the  plaintiff,  a 
paper  hanger,  an  order  for  work  to  be  done 
in  the  houae  of  one  Tip}jel.  the  plaintiff 
Ueinjc  informed,  when  the  order  was  given, 
that  the  work  whs  on  'lippel's  account,  and 
the  entry  upon  the  plamtiiT's  hook  being 
"Mr.  Tippel,  by  order  of  Gooch."  The  con- 
tention that,  an  the  person  for  whom  the 
work  was  done  may  have  been  unknown  to 
the  plaintiff,  but  the  defendant  was  known 
to  him.  the  work  must  be  deemed  to  have 
lieen  ordered  on  his  credit,  was  rejected  by 
Lord  Kcnyon,  who  said;  "Wherever  an 
order  ia  given  by  one  person  for  another, 
and  he  informs  the  tradeaman  who  the  per- 
BOn  ia  for  whose  use  the  goods  are  ordered, 
he  thereby  declares  hiraeeVf  to  be  merely  an 
fluent,  and  there  is  no  foundation  for  hold- 
ing faint  to  be  liable." 

in  Great  Lakes  Towing  Co.  v.  Worthing- 
ton  (190e|  147  Fed.  926,  the  evidein^e  held 
to  be  insufficient  to  show  any  peraonal  lia- 
bility on  the  part  of  the  defendants  for  ser- 
vices rendered  in  respect  of  a  stranded  ves' 
set  was  ihuB  stated:  "Reapondenta  had  no 
interest  in  either  the  vessel,  cargo,  or 
freight.   They  were  marine  insurance  agentB, 

Sure  and  simple,  a  fact  which  was  quite 
imillar  to  per»ons  interested  in  naviga- 
tion on  the  Lakes,  There  is  no  Batiafactorj 
evidence  that  lihellant,  in  furnishing  the 
services  and  incurring  any  expense,  did  bo 
upon  the  personal  credit  of  Worthington 
&  Sill.  On  the  contrary,  their  presumed 
knowledge  of  the  busioesB  of  the  respond- 
ents, the  letter's  connection  with  the  sub- 
ject-matter, together  with  the  atendant  cir- 
cumstances, were  indicative  of  their  repre- 
sentative relation." 

In  Rosenthal  r.  Myers  (1H73)  26  La.  Ann. 
463,  where  the  plaintiff,  after  having  read 
a  letter  received  by  the  defendant  from  a 
correspondent  who  desired  to  have  the  rite 
of  circumcision  performed  on  two  children 
in  another  state,  agreed  to  do  this,  it  was 
held  that,  as  the  defendant  had  acted 
merely  aa  the  agent  of  the  parents  of  the 
two  children,  and  exhibited  his  authority, 
and  had  neither  done  nor  said  anything  by 
which  he  obligated  himself  to  pay  the  plain- 
tiff any  sum,  no  action  (or  compensation 
could  he  maintained  against  him. 

In  ImhofF  V.  Houae  (1SD3)  36  Neb.  26, 
63  N.  W.  1032,  a  verdict  for  the  plaintiff  in 
an  action  brought  against  Imhoff  to  recover 
compensation  for  certain  survey  work  was 
held  not  to  be  warranted  by  evidence  which 
showed  that  the  defendant  wax  general  man- 
ager of  a  railroad  company  previously  or- 
ganized; that  the  contract  of  hiring  was 
made  by  him  in  pursuance  of  the  instruc- 
tion of  the  directors  to  employ  someone  to 
make  a  preliminary  survey  of  the  proposed 
line;  that  the  plaintiff  was  informed  of 
these  facts  Irefore  the  contract  was  entered 


pany  and  repeatedly  pressed  for  payment. 


In  Bonynge  v.  Field  (1880)  81  H.  Y.  159, 
where  an  action  brought  against  a  firm  of 
attorneys  for  the  fees  of  stenograpliers  u'bb 
iield  not  to  be  maintainable,  the  exclusion 
of  evidence  offered  as  to  previous  dealings 
of  the  plaintifTs  assignors  with  the  defend- 
ants, when  the  assignors  performed  wot1( 
on  like  retainers,  furnished  bills  to  the  de- 
fendants, and  received  from  them  payment 
for  said  billa,  was  approved  for  the  reason 
that  "what  had  been  done  on  other  occa- 
Bions  would  not  show  that  the  contract  was 
in  reference  to  this  transartion,  and  render 
the  defendants  liable  for  the  plaintifTs 
claim  in  this  case." 

In  Buck  V.  Amidon  (1871)  4  Dalv 
(M.  Y.)  1Z6,  41  How.  Pr.  870.  it  was  held 
that  "a  person  who  brings  a  message  to  a. 
surgeon  from  the  attending  physician  of  a 
patient,  requesting  him  to  come  and  per- 
form an  operation  upon  the  patient,  is 
[not]  by  the  mere  delivery  of  such  a  mes- 
sage,  chargeable  with  the  obligation  of  pay 
ing  the  surgeon  for  his  services.  He  is  a 
mere  agent,  and  nothing  more,  imleas  he 
communicates  the  message  in  such  a  waj', 
or  docs  or  says  Bomethin"  that  fairly  war- 
rants the  surgeon,  before  he  undertaSes  the 
aervice.  in  supposing  that  he  ia  the  person 
who  is  to  pay  for  it;  and  in  this  respect  St 
can  make  no  difference  that  the  bearer  of 
tlie  message  happens  to  be  a  brother  of  the 
patient."  The  coneluaion  that  it  was  the 
patient,  and  not  tiie  defendant,  that  lie 
looked  to  for  the  payment  of  hia  bill.  wn« 
also  held  to  be  indicated  affirmatively  by 
the  following  facts:  That  he  made  it  out 
to  the  patient  and  sent  it  to  the  brother 
in  New  York,  because,  to  use  his  own  words. 
he  supposed  that  he  was  "the  proper  chan- 
nel" to  send  it  through;  that  after  eislit 
finvs  had  elapsed  without  its  being  paid, 
he'  sent  a  letter,  not  to  the  defendant,  but 
to  the  patient,  and  advised  him  that  he  had 
waited  a  reasonable  time  without  hearinj; 
from  him;  and  that  in  nis  next  letter  he 
wrote  to  the  patient,  declining  the  amount 
offered  by  him,  and  expressing  tlie  hope  that 
there  would  be  no  further  delay  in  settling. 

In  Balmford  v.  Peffer  (1900;  Rup. 
App.  T.)  31  Misc.  715,  M  N.  T.  Supp.  271, 
it  was  held  that  an  action  for  aervices  ren- 
dered by  an  undertaker  shonld  have  been 
dismissed,  where  the  following  facts  were 
shown  by  the  testimony  of  the  plaintiff 
himself:  Tfaat,  at  the  suggestion  of  the 
husband  of  the  deceased,  he  had  gone  tfl 
the  house  of  the  husband's  aunt  to  obtain 
a  guaranty  of  the  payment  of  his  bill;  that 
he  there  met  the  defendant,  who  informed 
him  that  her  mother  was  ill,  and  could  not 
be  seen,  but  "she  would  do  as  well;"  and 
that,  after  a  conversation,  he  came  to  an 
agreement  with  her  concerning  the  amount 
to  be  charged,  and  was  directed  "to  go  <m 
and  do  the  work,  and  forward  the  bill  to 
her  mother."  It  was  considered  to  ha  clear, 
even  from  the  plaintiff's  version  of  this  con- 
versation, that  each  of  the  parties  under- 
stood that  the  defendant  was  acting  merely 
aa  a  repreaentatln  of  Iwr  mother,  and  that 
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FTcdit  wtu  given  to  tbe  latter.  The  Rubae- 
quent  acts  of  the  ptaintilT  rontirnied  this 
view,  for  he  sent  a  bill  to  the  defendant's 
mother,  gave  her  a  receipt  for  a  payment 
on  aor»iint,  and  made  several  attempts  to 
sentre  the  payment  of  the  balance. 

In  Title  Guarantee  &  T.  Co.  v.  Sage 
{Iflllj  146  App.  Div.  578,  131  H.  Y.  Supp. 
■278,  one  of  ihe  grounds  upon  which  it  was 
held  that  the  plaintiff  could  not  recover  for 
SCTTires  rendered  in  saarching  title  was, 
'hat  itp  correBpondence  with  the  defendant 
indicated  that  he  waa,  to  ita  knowledge, 
actin;;  aii  a^ent  in  the  interest  of  a  peraon 
who  waa  aiwut  to  make  a  mortgage  loan, 
and  that  the  title  policy  was  to  be  fur- 
nished, to  enable  the  defendant  to  determine 
th«  title. 

In  JohoBon  v.  Armatrong  (IS92)  83  Tex. 
325.  2fl  Am.  St,  Rep.  648,  18  S.  W.  564.  the 
grounds    npon    which    the   liability   of   the 

firesident  -  and  financial  agent  of  Fort 
\"orth  University  was  denied  were  thus 
stMtMi:  "It  dearly  appears  that  plaintitrs 
kneiv  that  the  building  was  intended  for  a 
pulilic.  and  nut  for  a  private,  purpoee.  The 
evidence  doew  not  in  so  manv  words  show 
that  they  knew  that  the  bu'ildinfi  was  to 
be  tonxtnieted  by  an  e.tistinfj  mrporation, 
ao  «e  to  apprixe  them  that  .luhnson  had  a 
principal  capable  of  being  bound  by  the  con- 
tract. But  it  does  show  tliat  there  waa  in 
fact  such  a  corporation  and  principal,  and 
the  cimuQstancea  that  crere  known  to  plain- 
tifla  were  nufficient  to  put  them  upon  in- 
qairj.  The  inquiry  that  it  waa  their  duty 
to  make,  under  the  circumetancea  of  thta 
case,  would  have  developed  a  responsible 
principal,  and  it  is  difficult  to  conclude  that 
plaiatilTs  did  not  have  actual  knowledge 
that  they  were  dealing  with  a  corporation, 
notwitlu landing  the  fact  that  thej  did  not, 
at  the  time  of  making  the  contract,  inquire 
for  or  get  that  information  from  Johnson, 
the  aj;ent." 

In  Cheeny  v.  Clarlt  (1330)  3  Vt.  431.  23 
Am.  Dec  219,  the  right  of  the  plaintiff  to 
recover  for  work  done  upon  a  meetinghouse 
at  the  requeat  of  a  building  committee 
appointed  by  the  voluntary  association 
formed  to  erect  it  was  denied  for  reaaons 
thus  stated:  "Tbey  [the  committee]  were 
appointed  by  the  body  of  the  aubacribers 
to  execute  a  mere  truat;  were  buund  to  act 
luider  the  direction  and  control  of  the  sub- 
acribefs,  and  liable  to  be  removed  at  their 
pteaaure;  and  it  appears  that  orb  of  them 
waa  in  fact  removed,  and  another  person 
appointed  in  hia  place.  The  plaintiff  was 
one  of  the  subacribera  by  whom  the  de- 
fendants were  appointed)  and  in  the  ab- 
cence  of  any  eipreas  contract  or  undertak- 
ing, he  can  have  no  legal  or  equitable  right 
to  look  to  the  personal  socority  or  liability 
of  the  defendanta,  and  hold  them  answer- 
able out  of  their  private  funds,  for  work 
done  by  him  for  the  benefit  of  the  aufaecrib- 
<TB  generally." 

In  Abbott  V.  Cobb  (1845)  17  Vt.  693,  it 
was  held  that,  where  a  member  of  a  volun- 
lary    aasociation,    formed    for    building    a 
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meetinghouse,  was  appointed  one  of  the 
building  committee,  and  acted  as  such  iu 
making  rontrarts  and  procuring  materials 
for  the  building,  be  was  not  individually 
liable  to  pay  for  services  for  which  iie  thus 
contracted  with  one  who  knew  that  he  was  ' 
an  agent,  that  the  contract  was  for  the 
benefit  of  the  association,  and  that  it  was 
entered  into  by  the  defendant  merely  aa  an 
agent. 

See  also  'Harper  v.  Independence  De- 
velopment Co.  (IBIO)  13  Arix.  176.  108  Pac. 
701  (oiSicer  of  company  employed  plaiutilT 
to  do  work  in  mine) ;  Chase  v.  Debolt 
(1S4S)  7  111.  371  (verdict  against  agent  was 
set  aside  on  the  ground  that  the  evidence 
clearly  preponderated  in  favor  of  the  con- 
clusion that  plaintiR  knew  that  defendant 
was  merely  an  agent  of  the  person  for 
whom  the  work  in  question  was  to  be  per- 
formed) ;  Meiners  v.  Munson  (1876)  63  Ind. 
138,  reversing  (1873)  1  Wilaon  Super.  Ct. 
46B  (evidence  showed  that  person  who  in- 
stalled a  lightning  rod  gave  credit,  not  to 
the  defendant  husband,  but  to  his  wife); 
Batchekler  v.  McKenney  (1863)  36  Me.  566 
<Do  ar.ttMi  maintainable  by  one  who  had,  at 
the  request  of  the  defendant,  taken  care  of 
nne  Robbins,  an  insane  parson);  Teele  v. 
Otis  (1877)  66  He.  326  {right  of  an  nttor- 
iiey  to  rerover  compensation  was  not  estab- 
lished by  evidence  which  merely  showed 
that  he  had  received  from  the  defendant  a 
letter  in  which  the  Itater  requested  him  to 
attend  to  certain  suits  against  the  eon  of 
the  writer,  and  referred  to  the  beneficial 
services  which  the  plaintiff  had  already  ren- 
dered in  the  matter) ;  Brong  v.  Bpence 
11898)  66  Neb.  638,  77  N.  W.  54  (instruc- 
tion to  the  effect  that  the  jury  were  to  find 
for  the  plaintiff,  and  against  both  defend- 
ants.— husband  and  wife, — if  they  found 
from  the  evidence  that  the  husband  waa 
acting  aa  the  agent  of  his  wife  in  making 
with  the  plaintiff  the  contract  In  question 
for  the  bc«rd  and  lodging  of  two  workmen 
employed  by  a  contractor  for  the  drilling 
of  a  well,  was  held  erroneous) ;  ITnderhill 
v.  Smith  (1906;  Sup.  8p.  T.)  62  Misc.  349, 
102  H.  y.  Supp.  142  (action  brought  to  re- 
cover for  servioes  rendered  as  an  appraiser 
of  a  fire  loss,  and  also  for  services  of  an 
umpire  in  the  same  matter,  which  claim 
was  assigned  to  the  plaintiff,  was  held  not 
to  be  maintainable  against  the  person  who 
represented  the  assured  in  adjusting  the 
loss);  Johnson  v  Armstrong  (1892)  63  Tex. 
326,  29  Am..  St.  Rep.  648,  IB  B.  W.  694 
(architect  prepared  plans  and  apecifications 
for  building);  Lambert  v.  Phillipa  (1909) 
tOS  Va.  632,  64  6.  B.  946  (iastruction  in 
action  brought  to  recover  the  value  of  cer- 
tain work  and  labor  done  and  materiala 
furnished  by  plaintiffs  as  plumbers  was  dii- 
apfvoved  on  the  ground  that  it  was  not  so 
framed  as  to  make  it  plain  to  the  jury 
that,  if  they  believed  the  evidence  tJiat  de- 
fendant  wae  the  agent  of  the  narty  having 
the  improvement  made,  and  that  he  made 
full  disclostire  of  kia  principal  to  the  plain- 
tiff, then  the  legal  preeumptitm  wm  that 
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tence  or  nonexiatenoe  of  the  agent's  per- 
sonal liability  is  a  matter  of  implication 


I  from  decisions  declaring  that  the  action  | 

I  was  or  was  not  maintainable.*  j 


the  credit,  was  given  to  the  prhicipal,  and 
not  to  the  H^entl. 

CompBre  also  Beenon  v.  Lang  (1877)  85 
Pa.  197,  where  it  was  held  that  three  per- 
soiiH  who  had  been  chosen  by  the  creditors 
of  a  corporation  and  elected  directors  of 
the  company,  and  charged  with. the  mnnape- 
meiit  of  its  hnnmess  for  tlie  benefit  of  tlie 
creditors,  conld  not  be  msidc  liable  as  part- 
ners for  supplies  furnished  them  and  uspd 
in  the  conduct  of  the  corporation  businesa. 
(c)  Liability  on  the  part  of  the  principal 

affirmed. 

a  In  Mammoth  Min.  Co.  v.  Salt  Lake 
Foundry  A,  Mach.  Co.  (18631  151  U.  S.  447. 
38  L.  ed.  229,  14  Sup.  a.  Rep.  384,  the  de- 
fendant minin;;  company,  in  support  of  its 
contention  that  the  work  in  question  was 
done  for  one  Butler  Johnstone  and  one 
Bowers,  and  not  for  the  defendant,  or  upon 
its  credit  urged  that  the  principal  error  of 
the  courts  bolow  consisted  in  ignoring  the 
operation  of  certain  written  contracts.  The 
flrat  of  these  contracts  provided  for  the  sale 
of  all  but  a  small  portion  of  the  defendant's 
stock  to  Bowers,  and  the  second  was  a 
modification  of  the  first.  By  these  con- 
tracts, Bowers  agreed,  among  many  other 
things,  to  build  smelting  furnaces  and  refin- 
ing works  and  machinery  at  his  own  eic- 
Knse;  and  it  was  claimed  that  under  them 
■wers  and  Johnstone  obtained  poBseFtsion 
of  the  company's  properties  and  a  rif>ht  to 
work  its  mines,  but  upon  their  awn  sole 
credit,  and  not  that  of  the  company.  But 
the  court  took  the  position  that  the  find- 
ings involved  the  conclusion  that  the  plain- 
tiff had  no  notice  of  the  existence  of  the 
contracts,  and  was  not.  therefore,  bound  by 
any     limitation    therein    contained.      "The 

Juestion  remained  the  same:  Did  plaintilf 
urnisb  the  materials  and  labor  to  per 
acting  in  the  name  of  the  company, 
upon  the  belief  that  its  contract  was 
the  company!  and  aa  the  trial  court  found 
that,  it  necessarily  found  that  plaintiff  was 
unaffected  by  these  contracts." 

In  Wilson  Sewing  Mach.  Co.  v.  Boyins 
ton  (1874)  73  IB.  634,  the  conclusion 'that 
the  plaintiff  supposed,  and  had  the  right  to 
auppose,  from  the  conduct  of  the  highest 
officer  and  the  manager  of  the  defendant 
company,  that  he  was  dealing  with  the 
company,  and  that  the  company  was  his 
employer,  and  the  one  upon  whose  credit 
his  services  as  architect  were  rendered,  was 
held  to  be  warranted  by  evidence  which 
showed  that  the  managing  officers  of  the 
company  engaged  him  to  make  plans  for  a 
building  to  be  used  for  the  company's  busi- 
ness, and  that  the  fact  on  which  the  defense 
relied,  viz.,  that  the  work  was  to  he  done 
for  the  company's  president  personally,  had 
never  been  communicated  to  the  plaintiff. 

In  Kruse  v.  Selffert  &.  W.  Lumber  Co, 
(ISgO)    108  Iowa,  8S2,  79  N.  W.   118,  the 


and  the  agent  who  hired  the  claimant,  there 
an  arrangement  under  which  the  agent 
to  do  all  the  work  and  pay  for  the 
necessary  assistance  out  of  money  furnished 
Ly  it,  and  to  be  alone  responsible  for  the 
wages  of  the  men  engaged  by  him.  The 
evidence  showed  that  the  claimant,  one  of 
the  men  so  engaged,  repeatedly  statnd  that 
he  was  working  for  the  agent,  and.  when 
the  latter  was  discovered  to  be  a  defaulter, 
said  he  had  lost  all  his  wages.  In  an  ac- 
count of  the  wages  due  him,  he  cliar^ 
them  to  the  agent,  and  after  the  letter's  de- 
falcation, took  his  note  for  the  amount. 
Letters  written  by  him  to  the  agent  indi- 
cated that  he  looked  to  him  alone  for  pair. 
Not  being  dependent  on  his  wages,  he  paid 
little  attention  to  collecting  them,  and  tea- 
'■■fled  thnt.  in  taking  the  agent's  note,  he 
did  not  intend  to  discharge  the  company. 
Held,  that  a  finding  that  the  services  had 
been  performed  for  the  company,  and  not 
for  its  agent  individually,  was  warranted. 
The  fact  that  the  memoranda  of  account* 
made  by  the  claimant  did  not  show  an  ac- 
count with  the  company,  but  with  its  agent, 
was  considered  to  be  merely  i>rima  facie 
evidence  that  the  plaintiff  relied  on  the 
agent's  responsibility.  It  was  also  held  that 
the  taking  of  the  individual  note  of  the 
agent  in  settlement  for  the  services  ren- 
dered to  the  company  was  not  conclusive 
evidence  that  it  was  accepted  in  payment 
of  the  claim,  or  that  the  person  rendering 
the  services  did  not  have  a  claim  a^inst 
the  corporation  therefor.  The  claimant 
might  testify  as  to  the  intent  with  which 
he  took  the  note. 

In  aarke  v.  Watt  (1913;  Sup.  App  T.) 
83  Misc,  404,  145  N.  T.  Supp.  145,  wbere 
the  action  was  brought  to  recover  for  cer- 
tain advertisements  of  defendant's  business 
in  the  magazine,  published  by  plaintiff's  as- 
signor, the  written  contract  introduced  in 
evidence  did  not  disclose  the  name  of  the 
defendant,  but  purported  to  be  made  be- 
tween the  plaintiff's  assignor  and  the  "H. 
B.  Kohler  AdverttBing  Agency."  _  Accord- 
ingly, as  the  court  pointed  out,  it  ahowed 
upon  its  face  that  it  was  an  agency  that 
was  making  the  contract,  that  the  advcstiA- 
ing  contracted  for  was  tor  the  benefit  of 
some  other  person  than  that  agency,  and 
consequently  that  the  plaintiff's  assignor 
was  entitled  to  assume  that  there  was  an 
undisclosed  principal  other  than  the  adver- 
tising agency.  But  before  the  contract  waa 
executed  the  H,  B.  Kohler  Agency  sent  to 
plaintiff's  assignor  a  letter,  stating  that  it 
could  give  him  a  "worth-while  contract" 
for  one  of  its  clients,  the  "National  Authors 
Institute,"  the  name  under  which  defendant 
was  doing  business.  The  uncontradicted 
evidence  of  one  witneas  showed  that  defend- 
ant was  not  ignorant  of  the  employment  of 
plaintiff's  assignor  by  the  Kohler  Agency, 
and  that,  hafore  the  completion  of  the  ad- 
j  vertising,  he  requested  the  full  amount  of 
I  the  bill  of  plaintiff,  eommeutiug  upon  this 
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etatc  of  tarts.  The  court  saidr  "There  li 
nn  proof  in  the  eaae  that  plaintiff  charged 
the  work  to  the  Kohler  Agency,  nor  It 
there  w,uy  aflirmiitive  proof  that  plabltill 
^ve  credit  solely  to  tho  Kohler  Agency, 
'there  are  letterg  from  the  plaintiff  to  the 
&geocy,  it  ia  true,  dcrmandlng  paymrnt; 
but  they  do  not  indicate,  and  are  not  aurB- 
cient  in  our  judgment  to  establish  alTirma- 
tiTely  that  the  plaintifT  charged  the  work 
to,  and  looked  exclusively  to,  the  Kohler 
Agency  for  hi?  pay.  As  a  matter  of  fact, 
the  uncontradicted  evidence  of  the  witness 
Latham,  detailing  the  conversations  with 
defendant,  rather  negatives  nuch  a  propo- 
sition, and,  taking  the  uncontradicted  evi- 
dence of  the  witness  Latham  and  the  facts 
disclosed  by  the  record,  we  are  of  the 
opinion  that  the  ease  is  fairly  within  the 
rule  laid  down  in  the  case  of  Foster  v. 
Persch  (1877)  68  N.  T.  400.  and  that  the 
judgment  [for  the  principal]  should  be  re- 
in Alerander  t.  Bank  of  Hutland  (18S2) 
24  Vt  222,  the  defendants  requested  one 
Burdick  to  perform  some  building  work. 
On  the  groiud  that  he  had  other  engage- 
ments, he  declined  to  undertake  it.  iTicy 
next  inquired  if  "he  could  not  see  to  the 
;^tting  out  the  stone  and  doing  the  job;" 
Burdick  replied  "that  he  knew  men  whom 
he  could  employ  to  do  the  work,  and  would 
see  to  it  aa  much  as  he  could  witliout  ne- 
glecting his  business  on  the  railroad."  This 
offtT  the  bank  accepted.  It  was  held  that 
the  arrangement  resulting  from  the  accept- 
ance was  that  he  should  employ  the  men, 
as  hetter  knowing  those  beat  qualilied  and 
competent  for  the  work,  and  that  he  under- 
touk  simply  to  exercise  his  beat  judgment 
in  employing  men  for  them  to  do  that  work, 
and  to  ace  to  the  manner  in  which  it  was 
di^ne,  if  his  other  engagements  would  allow. 
On  the  other  hand,  it  appeared  the  plain- 
tiff must  have  had  the  same  underafanding 
at  lhi»  time  of  his  employment,  for  BurJi<k 
informed  him  that  the  bank  wanted  the 
wiitk  done,  and  the  purposes  and  objects  for 
wbii-h  the  stone  was  wanted,  and  directed 
him,  when. he  ^ot  through,  to  make  out  and 

B-eaent  his    bill,    and   it    would    be    paid. 
eld,  that  the  work  was  not  done  upon  the 
credit  of  Burdick,  but  of  the  bank. 

In  Richmond,  F.  4  P.  E.  Co.  v,  Sncad 
(1809)  19  Gratt,  (Va.)  354,  100  Am.  Dec. 
fi70,  one  of  the  grounds  on  which  the  court 
■fllrtned  plaintiffs'  right  to  recover  for  the 
services  of  elavea  hired  out  to  the  deEexid- 
ant  railway  company  under  a  written  con- 
tract signed  by  its  president  (see  i  61, 
note  2,  supra)  was  thus  discussed:     "Wliat- 


or  intended,  without  the  knowledge  and  as- 
sent of  the  plaintiffs,  the  work,  as  we  have 
seen,  was  done  upon  a  lot  belonsing  to  the 
di'fendftnta;  it  was  done  under  the  direction 
of  an  agent  and  servant  of  the  defendants, 
while  they  were  engaged  in  making  im- 
provements on  the  said  lot;  the  plaintiffs 
understood  and  believed  that  their  contract 
was  with  the  defendants,  and  therefore  gave 
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credit  to  them  alone;  and  they  were  justi- 
fied in  thus  giving  credit  to  the  defendants 
by  the  fact  that  the  defendants  had  paid 
them  for  part  of  the  labor  of  the  same 
slaves,  and  had  not  notified  them  that  they 
would  he  liable  no  loiiger,  even  (or  work 


37  Am,  Hep,  I 


224, 
.  i"N.  W.  155,  the  court,  in 
a  verdict  against  the  principal 
on  the  ground  that  there  was  some  cvideni'e 
to  support  it,  approved  the  rule  laid  down 
in  Champion  v.  Dotyjl872)  31  Wie.  100. 
that  charging  the  service  in  the  plaintilTs 
books  to  the  agent  is  not  conclusive  that 
the  credit  was  given  to  him,  but  might  be 

In  Cannon  v.  Henry  (1800)  78  Wia.  167, 
23  Am,  St,  Rep.  309,  47  N.  W.  186,  a  find- 
ing that  the  promise  of  an  agent  of  con- 
tractors to  pay  the  board  bills  of  the  labor- 
ers employed  by  a  subcontractor  was  made 
on  behalf  of  the  contractors  was  held  to  be 
sustained  by  evidence  which  did  not 
show  that  he  named  his  principals,  the  de- 
fendants, as  the  parties  who  were  to  pay 
the  bills,  but  merely  that  he  said  he  would 
pay  them,  or,  what  is  the  same  thing,  would 
see  them  paid. 

(li)  LiabUlty  on  the  part  •!  tbe  prindpcl 

negattved. 

In  James  v.  Blxby  (1814)  II  Hau.  34, 
where  plaintiff  in  New  York  was  employed 
by  the  agents  and  consignees  there  of  the 
owners  of  a  vessel  who  resided  in  Boston, 
to  make  repairs  upon  her,  the  decision  that 
the  plaintiff  could  not  maintain  an  action 
against  tbe  owners  for  his  labor  and  ex- 
penses in  making  the  repairs  was  referred 
to  considerations  thus  stated:  "The  facts 
in  the  present  case,  so  far  from  showing 
any  expectation  of  charging  the  defendants 
as  owners,  prove  that  no  such  intention 
existed  until  after  a  loss  had  accrued  by 
the  failure  of  the  Russells,  who  were  thV 
consignees.  They  applied  to  the  plaintiir 
to  do  the  work;  and  when  it  was  done,  the 
bill  was  presented  to  them,  and  credited  in 
their  books  in  a  rimning  account  with  the 
plaintiff.  They  charged  the  defendants 
with  the  amount,  as  money  paid  by  them, 
or  for  which  they  were  liable;  and  before 
any  demand  by  the  plaintiff  on  the  defend- 
ants, the  Kussetls  had  paid  to  the  plaintiff, 
by  cash  and  their  promissory  notes,  the 
whole  amount  due  to  him,  including  the 
sum  now  attempted  to  be  fixed  on  the  de- 
fendants. It  was  not  until  the  promissory 
notes  were  returned  upon  the  plaintiff,  that 
be  appears  to  have  entertained  any  thought 
of  cnlling  upon  tho  defendants.  It  is  im- 
possible to  liavc  stronger  evidence  of  an 
intention  originally  to  look  to  tlie  RussellR, 
who  employed  him,  for  the  pay  for  his 
work.  The  ground  upon  which  it  Is  ex- 
pected to  maintain  this  action  is.  that  the 
owners  of  a  ship  are  in  all  cases  liable  for 
repairs  or  work  done  upon  her,  and  that, 
bein^  so  liable,  no  transactions  with  the 
consignee  or  agent,  short  of  actual  pay* 
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Reference  may  also  be  made  to  some 
casps  in  which  the  controversy  was  not 
wl I  other  the  claimant  wa«  entitled  to 
hold  the  agent  oi  the  prinwpal  respon- 


sible, but  whether  he  performed  the 
services  in  question  on  the  credit  of  the 
agent,  or  in  the  expectation  of  being 
remnnerated  out  of  n  certain  fund.'' 


ment,  will  discharge  them.  .  ,  ,  This 
^neral  doctrine  is  probably  true;  and  the 
rjiiefition  is  only  as  to  its  applioition  to  the 
prpsent  demand.  Where  labor  ia  performed 
upon  a  Bhip,  or  any  other  chattel,  the  pre- 
sumption would  naturally  and  legally  be 
tliat  it  was  done  not  only  for  the  benefit 
hut  at  the  request  of  the  owner;  and  ao 
implied  proraifle  to  pay  would  arise  which, 
in  law,  would  charge  the  owner  for  a  rea- 
sonable compensation  for  the  work  and 
labor  performed.  But  thia  implication  of 
law  may  be  avoided  by  showing  that  there 
was  an  express  contract  for  the  work  and 
the    compensation,   or   that   the   work 


I   upo 
without  a 


the 


redit   of   another 


person ; 


I  of  resorting  to  the 
y..in-ifj  111  which  case,  if  any  remedy  e\- 
Utcil  at  all,  it  might  he  lost  by  such  delay 
in  pftllinK  upon  the  owner  as  would  auhject 
iiim  to  loBs  and  inconvenience.  .  .  .  GeO- 
eriiliy,  the  merchant  who  sends  his  ship  to 
a  (iHtant  port  conaij[ns  or  addresses  her  to 
Romo  merchant  there  with  whom  he  expects 
to  have  an  account,  and  whose  bills  for 
dii^hurscments  and  other  expenses  he  is 
ohli'jcd  to  honor,  without  waiting  to  inquire 
wliclher  the  numerous  hills  from  which  the 
ar™unt  is  made  up  have  been  paid.  It 
would  be  mJBchicvoiiB  in  the  highest  degree 
that  merchants,  before  they  accept  bills,  or 
otherwise  make  payments  of  accounts  ren- 
dered by  their  factors  abroad,  should  hub- 
r)end  these  operations  until  they  received 
the  vouchers  of  the  several  payments  made 
by  their  consignees;  yet  this  would  be  the 
conae<luence  of  their  liability  to  pay  the 
various  artisans  who  are  usually  employed 
about  a  ship  upon  her  return  from  a 
voyage,  and  who  look  to  their  immediate 
employers,  and  have  the  means  of  knowing 
their  credit,  and  of  coercing  speedy  pay- 
ment, if  neccsaary.  Under  such  circum- 
stances we  think  there  cannot  be  an  implied 
promise  of  the  owners  of  a  ship  to  pay  the 
persons  wiio  have  been  engaged  in  repair- 
ing her." 

See  also  Butcher  t.  Harvie  Drug  Co, 
(1903)  70  App.  Div.  631,  80  K.  Y.  Supp.  !. 
where  the  decision  of  the  trial  judge,  de- 
claring the  defendant  company  iiaWe  on 
the  ground  that  its  president  had  acted  on 
its  behalf  in  employing  the  plaintiff  to 
render  certain  legal  services  in  respect  of 
the  purchase  of  some  of  its  stock,  wa9  set 
aside  as  being  clearly  against  the  weight  of 
evidence,  not  stated  in  detail. 

In  Banner  v.  SIcCahill  (1890;  Sup. 
App.  T.)  30  IT.  Y.  S.  R.  305,  8  N.  Y.  Supp. 
916,  one  of  the  erounds  on  which  the  court 
denied  the  liability  of  the  defendant  for 
work  done  in  pursuance  of  a  written  con- 
tract made  with  her  husband  was  that 
"all  his  [the  plaintiff's]  dealings  were  with 
the  defendant's  husband.  The  credit  was 
given  to  him,  all  payments  were  received 
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from  him,  the  contract  waa  made  by  him, 
and  the  work  ordered  by  him." 

In  Covington  v.  Newberger  (18881  99 
S.  C.  SS3,  e  S.  E.  206,  where  the  plaintilT, 
an  hotel  keeper,  sought  to  hold  tfae  defend- 
ant liable  for  the  board  and  lodging  of 
one  Davis,  bis  traveling  salesman,  who  nad, 
at  various  times  during  a  period  e^ttending 
over  about  twenty  months,  stopped  at  the 
hotel,  recovery  was  denied  on  the  ground 
that  there  wa's  no  evidence  of  any  expresa 
agreement  or  promise  on  the  part  of  tbe 
defendant  to  pay  the  debt,  nor  any  evi- 
dence that  he  knew  of  ita  existence  till 
the  action  was  instituted;  and  that,  while 
all  the  reasonable  and  necessary  expenses 
of  such  an  agent  (whether  he  is  furnished 
with  the  money  by  his  principal  to  pay 
tiiem  or  not],  as  he  travels  through  the 
country,  might  be  an  implied  charge, 
against  his  principal,  as  a  necessary  inci- 
dent to  the  business  of  the  agency,  "thia 
must  be  within  tlie  limits  and  subordinate 
to  well-known  cuntom," — the  general  cus- 
tom, under  the  circumstance  in  question, 
being  that  "transient  patrons"  were  ex- 
pected to  pay  cash  for  their  bills.  The 
court  expressed  the  opinion  that  if  lh» 
plaintiir  "intended  to  hold  the  defendant 
answerable  for  the  board  bill  of  Davis,  it 
was  manifestly  his  duty,  in  the  absence  of 
any  agreement,  to  notify  him  of  the 
failure  of  Davis  'to  pay  cash,'  in  accord- 
ance with  custom.  Wharton,  Agency  A, 
Agents,  Ef  134  and  137.  The  long  and 
continued  failure  of  Davis  to  pay  cash, 
according  to  the  general  custom,  ought  to 
have  put  the  plaintiff  on   inquiry." 

In  Carter  v.  Howard  (18061  39  Vt  106, 
the  liability  of  the  defendant  for  the  fee 
of  a  doctor  who  had  attended  his  wile  waa 
denied  on  the  ground  that  tbe  claimant's 
services  had  been  rendered  on  the  credit  of 
the  wife,  and  that  the  husband's  "I coal 
duty  as  husband  to  pay  for  doctoring  bis 
wife,  in  case  the  doctoring  had'been  done 
upon  the  credit  of  that  duty,  would  not 
preclude  the  plaintiff  from  ignoring  such 
credit  and  performing  the  services  upon  tlie 
credit  of  some  other  parson." 

In  Porter  v.  Terrell  (1907)  2  Ga.  App. 
280,  68  S.  E.  493,  the  liability  of  a  married 
woman  was  denied  on  the  ground  that 
"such  contract  as  plaintiff  had  was  with 
her  husband  only;  the  account  was  charged 
to  him,  and  he  made  all  the  payments 
therein." 

iln  Horstey  v.  Bell  (1779)  2  Ambl.  770, 
27  Eng.  Reprint.  404,  the  facts  were  as  fol- 
lows: A  statute  was  passed  to  make  a 
brook  navigable-  The  defendants,  amongst 
a   great   many   other   persons,   were   named 

C'ertain  tolls  were  to  be  paid  by  vessels 
which  should  navigate  on  the  brook,  and 
the  commissioners  were  empowered  to  bcr- 


n,  Google 
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B  83.  Same  attbiect  further  di»euaaed. 
Otber  general  doctrines  of  the  law  o£ 
agency  are  illustrated  by  the  cases  in 
which  the  personal  liability  of  an  agent 
has,  irrespective  of  his  actual  intention, 
been  aflirmed  or  denied  on  the  ground 
that  one  of  the  following  sitnstione  was 
or  was  not  predicable: 


(1)  That  some  artifice  or  deception 
was  used  by  him  in  m&kiug  the  oon- 
treet.* 

(2)  That  he  made  the  contract  as 
agent,  but  at  a  time  when  there  was  no 
existing  responsible  principal.' 


row  money  on  the  toll*.  Ltirge  inbacrip- 
tioQB  were  made,  and  the  work  was  hegun. 
The  commissioners  appointed  a,  treasurer 
■nd  a.  surveyor.  The  defendants  wore,  or 
Tepreaented,  all  the  acting  pommiBBionera, 
who  employed  the  plaintilT  to  make  cut* 
on  difierent  parta  of  the  brook,  and  to  do 
vorks  in  proaecution  of  the  acheme,  at 
certain  pricpa  and  f^va  orders  for  tbat 
purpose  at  tlleir  aereral  meetiaga.  Several 
orders  were  made  at  different  meetingi,  and 
by  such  of  the  defendanta  sa  were  preaent 
•t  those  meetings,  but  none  of  the  defend- 
anta  were  pre^nt  at  all  the  meetings,  or 
joined  in  all  the  orders;  bnt  every  one  of 
them  was  preient  and  joined  in  making 
aotne  of  the  orders.  One  of  the  queations 
discussed,  viz.,  were  the  defends nta  per- 
wnally  liable,  their  contention  being  that 
they  were  exercising  a  public  truEt,  and 
tbat  the  credit  nua  given  to  the  under- 
taking itself,  not  personally  to  th^n,  and 
that  the  remedy  was  therefore  in  rem,  waa 
answered  adversely  to  the  defendants.  The 
eaae  was  argued  in  the  court  of  chancery 
before  Lord  Thurlow,  who  was  assisted  by 
two  justices  of  the  court  of  King's  bench, 
A  part  of  the  Lord  Cbancellor'a  judgment  la 
reported  in  a  note  to  Cullen  v.  Queena- 
berry  (1781)  1  Bro.  Ch.  101,  28  Eag.  Re- 
print, 1011.  Lord  Thurlow,  Ch.,  said: 
"Who  would  make  a  contract  on  the  credit 
of   tolla,   which    it   is   in  the   power  of   ttie 

Then,  upon  whose  credit  muat  the  contract 
bel  Certainly  that  of  the  comio issitoiers 
who  act.  It  is  their  fauit,  if  they  enter 
into  contracts  when  they  have  not  money 
to  amswer  tben.  They  have  made  them= 
selvea  liable  by  their  own  acts.  If  the 
plaintiff's  claim  be  in  rem,  how  is  be  to 
come  in!  Not,  surely,  before  the  sob- 
aeribera;  and  if  after  them,  he  will  stand 
a  bad  chance  if  be  is  to  wait  to  see  whether 
there   is  any  remainder" 

In  Traatonr  v.  Fallon  (18G7)  12  La.  Ann. 
25,  the  defendant*  were  appointed  a  "Per- 
manent Committee"  to  forward  a  scheme, 
proposed  at  a  pnblic  meeting  of  the  citizens 
of  New  Orleans,  for  establishing  a  railway 
aeroBs  the  Isthmns  of  T^nantepea,  and 
in  that  capacity,  as  their  minutes  showed, 
they  decided  that  Traatour  should  be  en- 
gaged to  obtain  full  information  about  t}ie 
Pacific  coaat,  and  that  the  funds  raised  by 
snbacription  among  the  citiKena,  and  exist- 
ing in  the  treaaurer's  hands,  should  be 
applied  for  that  purpose.  Commenting  on 
tbia  eridenop,  the  court  said:  "The  burden 
ot  proof  as  to  the  terms  of  the  contract  is 
upon  tbe  plaintifi.     .     .     .     W*  Had  no 
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evidence  whatever  of  «,D  engagement  on  the 
part  of  tbe  defendants  in  their  personal 
capacities,  to  pay  the  plaintiff  anything. 
Indeed,  the  argoment  of  his  counsel  seems 
to  waive  thia  point  and  to  rest  wholly  upon 
the  assumption  that  their  personal  liability 
flows  as  a  legal  consequence  from  their 
having  aeaamed  to  act  for  an  irresponaibla 
principal.  The  extract  we  have  already 
made  from  the  minutes  of  tbe  Permanent 
Committee  ia  tlie  written  evidence  of  their 
original  contract,  introduced  by  Trastour 
himaalf.  This  repels  every  inference  of  a 
personal  obligation  sasumed  by  the  mem- 
bera  of  the  committee.  It  recites  the  esti- 
mated cost  of  the  work  for  which  Trastour 
was  employed,  and  doaignatea  the  special 
fund  which  was  to  meet  the  cost.  If  the 
committee  bad  appropriated  that  fund 
otherwise,  they  would  have  become  liable 
themaelvea  to  Trastour  for  the  amount 
thus   diverted  from   bia  use.  The 

minutea  of  tbe  Permanent  Committ«e,  and 
the  lettera  of  the  defendants  Fallon  and 
Benjamin,  relied  upon  by  the  plaintilT  aa. 
proofs  of  his  contract,  all  show  that  he 
had  no  right  to  look  to  the  members  of 
the  committee  paraonally  for  a  reward. 
ilis  own  letters  advance  no  auch  preten- 
sion, even  at  a  time  when  he  had  gone  in 
debt  beyond  the  sum  appropriated  to  him, 
and  he  was  most  pressed  for  money.  And 
the  hopes  held  out  to  him  occasionally  by 
Fallon  and  Benjamin,  aa  testified  to  by 
some  of  his  witncssea,  are  evidently  pEcdi- 
oated  upon  the  presumed  auccess  of  tbe 
project  of  a  company,  or  at  leaat  upon  the 
expectation  that  an  indemnity  would  be 
procured  by  our  government  from  the  gov- 
ernment of  Mexico,  far  what  was  aupposad 
by  the  committee  to  be  a  breach  of  national 
faith  and  a  vioiation  of  vested  rights;  and 
that  some  portion  of  this  Indemnity  would 
be  appropriated  to  the  plaintiff  as  a  re- 
compense  for  his  akill  and  enterprise  de- 
voted to  the  furtherance  of  a  brilliant  but 
unaucceaaful  project." 

t  Trastour  v.  Fallon  (1867)  12  La.  Ann. 
2fi  (no  evidence  tbat  defendants  misled  or 
deceived  plaintiff).  For  facts  of  case,  aee 
i   62,  note  T,  aupra. 

sin  Hub  Pub.  Co.  v.  Richardson  (1881) 
5B  Hon,  826,  13  N.  Y.  Bupp.  886,  the  de- 
fend snta  were  held  liable  for  the  cost  of 
publishing  the  proapectusea  of  a  company 
which  they  were  promoting.  The  authori- 
ties relied  npon  were  Kelner  v.  Baxter 
(18B6)  L.  R.  2  C.  P.  (Eng.)  174.  38  h.  3. 
G.  P.  N.  S.  94,  12  Jur.  N.  S.  1016,  16  L.  T. 
N.  S.  213,  16  Week.  Rep.  278  (sale  nnder 
written  contract);   Scott  r.  Ebury  (1S07> 


n,  Google 


132      ANNO.— LIABILITY  FOR  SERVICES  OP  ONE  EMPLOYED  BY  AGENT. 


In  some  cases  of  the  class  discussed 


''rtlie  present  monograph,  tlie  courts  linve 
-    applied  or  recognized,  arguendo,  the  doc- 
trine  that    an    agent   who   exceeds   hia 
Q  I  authority  in  making  a  contract  on  be- 


L.  R.  2  C.  P.  (Eng.)  255.  38  L.  J.  C.  P. 
N.  8.  161.  16  L.  T.  N.  S.  806,  J5  Week. 
Rep.  517  (money  advanced  to  promotera). 
Ill  tlic  former  of  ttieie  clises  the  true  rule 
WHS  declared  by  Bylea,  J.,  to  be,  "that  per- 
Bons  who  contract  as  agsnta  are  generally 
personally  responsible  where  there  is  na 
other  person  wbo  is  reapoDsible  as  princi- 
pal." 

In  Spencer  v.  Toser  (1870)  IS  Hinn.  1«, 
Oil.  112,  where  the  action  was  brought 
against  'ioier,  one  of  the  building  commit' 
tee  of  a  church  who  had  employed  Spencer 
to  do  some  work  upcm  the  church,  the  de- 
fense that  plaintiff  knew  that  the  work 
was  to  be  done  for  the  church  was  rejected, 
partly  for  the  reason  that  there  was  no 
aflirmstive  etidence  to  show  that  it  was 
anything  but  a  voluntary  religious  society, 
and  as  such  not  a  responsible  principal. 

In  MCartee  r.  Ohambera  (1831)  6  W^d. 
(N.  T.)  M»,  22  Am.  Dec.  666,  it  appeared 
that  at  a  meeting  of  master  and  journeymen 
boatbuilders,  held  in  New  York  for  the  pur- 
pose of  making  arrangements  to  celebrate 
the  completion  of  the  Erie  canal,  the  defend- 
sntB  were  appointed  a  committee  of  ar- 
rnngemcnte,  who  appointed  ait  agent  to  em- 
ploy men  to  build  boat^  to  be  uned  in  the 
procession.  The  plaintiff,  the  defendants, 
and  the  seventeen  persons  named  in  the 
plea,  were  all,  or  most  of  tliem,  present  at 
the  meeting  when  the  conunittee  was  ap- 
pointed, and  the  plaintiff  was  a  principal 
mover  in  the  bus  mess.  The  plaintiff  as- 
sisted in  the  building  of  the  boats,  and 
there  was  evidence  of  hia  being  employed  by 
the  agent,  although  at  the  same  Cime  there 
was  room  to  doubt  whether  his  services 
were  not  gratuitous.  The  conclusions  of 
the  court  were  thus  stated:  "There  is  noth- 
ing to  warrant  the  conclusion  that  the 
workmen  employed  by  the  agent  looked  to 
the  association ;  that  is,  all  the  njaEiier  and 
journey  men  boatbuilders.  for  their  pay. 
The  committee  employed  the  workrapn,  and 
they,  if  anybody,  must  be  lp((ailv  rpapon- 
sible.  The  association,  as  it  is  called,  was 
nothing  more  than  a  public  meeting  of  a 
certain  class  of  mechanics,  for  a  special 
purpose,  who  designated  a  committee  to 
carry  into  effect  what  hnd  been  resolved 
upon.  The  committee,  and  not  the  indi- 
viduals composiug  the  meeting,  are  the  re- 
sponsible persons  in  such  cases." 

In  Fredendnll  v.  Taylor  (ises)  23  Wis. 
5.38.  90  Am.  Dec.  203.  where  the  action  was 
brought  to  reco\'er  for  work  performed  in 
constructing  a  tauk,  the  defendants,  Taylor 
and  Kriese,  were  both  members  of  the  com- 
mittee appointed  by  the  f^tate  Firemen 'a 
Association  to  make  the  necessary  arrange- 
ments for  holding  its  annual  tournament.  In 
contracting  with  the  plaintiff  they  did  not  act 
personally,  the  committee  having  delegated 
its  authority  to  a  subcommittee  composed 
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of  Spencer  and  Leitch.  But  these  persons, 
in  making  the  contract,  were  acting  as 
agents  of  tlic  committee,  so  that  the  liabil- 
ity of  the  whole  committee  was  the  same  as 
though  all  had  acted  in  making  the  con- 
tract. The  grounds  upon  which  it  was  held 
that  the  trial  judge  had  improperly  directed 
a  verdict  in  favor  of  the  defendants  were 
thus  stated:  "It  is  oonceded  that  the  St&te 
Firemen's  Association  was  not  incorporated 
at  this  time,  and  had  no  legal  BXistence,  so 
that  it  could  contract  or  be  aned  as  suofa. 
And  where  such  is  the  case,  a  committee 
which  assumes  to  contnut  for  servioes  for 
such  an  irresponsible,  intangible  association 
must  become  personally  liable,  else  there  is 
no  liability  whatever.  One  professing  to 
act  as  agent,  if  he  does  not  bind  his  prin- 
cipal, binds  himself.  Dennison  v.  Austin 
(1802)  16  Wis.  336.  And  it  can  make  bo 
difference  that  the  reason  why  he  does  not 
bind  his  principal  is  because  the  principal 
for  whom  he  professes  to  act  has  no  exist' 
ence."  The  case  was  considered  to  be  in- 
distinguishable in  principle  from  U'Cartea 
V,  Chambers  (N.  Y.)  supra.  On  the  second 
appeal  (1870)  20  Wis.  28S,  the  court  H;!atn 
relied  upon  the  proposition  that  the  liabil- 
ity of  the  defendants  sprang  "from  the  fact 
that  there  was  no  responsible  body  or  cor- 
poration behind  them,  which  thoy  could 
bind,  and  against  which  the  plaintiff  could 
have  had  his  remedy.  When,  therefore, 
Spencer  was  acting  in  the  name  ot  the  as- 
sociation by  the  direction  of  these  delcnd- 
ants,  he  was,  for  all  purposes  of  this  action, 
acting  in  their  nameei,  and  binding  them 
personally  by  his  contract;  and  when  they 
ratified  his  "acts  or  contract,  although  in 
form  as  officers  of  the  aasociation.  it  was, 
legal  effect  and  operation,  as  individuals, 
and  not  aa  olBcers." 
In  Chilcott  V.  Washington  State  Colon- 
(1906)   46   Wash.   148,  88  Pac. 


ng  that  the  company  had.  when  organized, 
accepted  the  benefits  of  the  contract  and 
adopted  it. 

It  may  be  useful  in  this  oonneetion  to 
idvert  to  the  somewhat  analogous  doctrine 
that  the  mpmbers  of  official  bodies  nho 
covenant  in  their  own  names,  but  profess- 
<dly  in  a  corporate  character,  are  deemed  to 
lave  covenanted  as  individuals,  if  they 
fere  not  entitled  to  covenant  as  a  corpora- 
tion, Furnivalt  v.  Coombs  (18431  6  Mann. 
&  G.  736,  134  Eng.  Reprint,  75Q,  0  Scott, 
N'.  R.  622,  12  L.  J.  C.  P.  N.  S.  265,  7  Jur, 
3BB,  where  C,  D.,  K.,  and  F.,  "churchwar- 
dens and  overseers  of  the  poor  of  the  parish 
of  Z.,  for  themselves  and  for  their  suc- 
cessors, churchwardens  and  overseers  of  the 
said  parish,  and  their  assigns."  covenanted 
with  A.,  that  they,  the  said  churchwardens 
of  the  poor,  their  s 
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half   of   a    disclosed    principal    renders  I 
himaelf  prima  facie  personallj  liable.' ! 


This  presumption  ia  rebutted  if  it  ap- 
pears that  the  claimant  had  knowledge 


etc      An    eipresB    proviio    that    the    deed 
should   not   be   conntrocd  an   impoainf;   any 

jierfional  liability  upon  the  signer*  was  dis- 
r^ardcd   oh   being   repugnant   to   the   cove- 

(•)  Written  contract*. 

ISarage  v.  R\x  (1S38)  6  H.  H.  263 
(nelectnen  who  had  been  appoiated  a  com- 
mittee to  lay  out  money  voted  for  the  re- 
pair of  a  road  were  hcld'linble  on  a  promis- 
iory  note  executed  by  thpm  in  their  "offi- 
cial capftcity''  for  the  cost  of  the  work); 
JohDBon  V.  Welch  (1696I  42  W.  Va.  IB,  24 
S.  E.  585  (liability  of  agent  dnied  in  view 
of  fai'ts  proved). 

In  Woodei  v.  Dennett  (1837)  9  M.  H.  55, 
where  the  aigner  of  a  contract  to  pay  for 


because  he  could  not,  alone,  lawfully 
•a  agent,  the  court  declared  hini  to  be  lia- 
liable  on  the  groiinil  that,  while  an  action 
on  the  case  might  have  been  maintained 
against  him  fur  asBuming  to  act  without 
authority,  "this  it  not  a  neceeaary  course 
where  the  instrument  or  contract,  rejecting 
what  the  person  assuming  to  act  ai  sf^nt 
wa«  not  authorized  to  put  to  it,  contains 
hia  personal  obligation.  It  the  defendant 
used  apt  words  by  which  to  charge  himxeif 
on  a  peraona)  contract  to  pay,  this  action 
may  well  be  maintained.  Having  no  other 
authority,  he  must  be  understoM  in  such 
ease  to  have  contracted  on  his  individual 
aceount." 
(b)  Oral  contracts. 

In  Dale  v,  Donaldson  Lumber  Co.  (ISSS) 
48  Ark.  188,  3  Am.  St.  Rep,  224,  2  S.  W. 
703.  an  employee  acting  aa  secretary,  treas- 
urer, and  business  manager  of  a  lumber 
company,  was  held  personalty  liable  lor  ser- 
vices which  a  doctor  had  rendered  at  his 
request  to  a  laborer  who  had  been  shot  in 
a  private  brawl. 

The  syllabus  prepared  by  the  court  for 
ShoUa  v.  Kreamer  (I88S)  26  Heb.  556,  42 
N.  W.  724,  id  ail  follows:  W.,  who  was 
temporarily  abaent,  was  the  owner  of  a 
frame  building  on  the  lot  of  an  owner  who 
was  about  to  commence  an  excavation  for 
the  purpose  of  rebuilding,  and  who  had 
given  out  his  intention  to  tear  thi?  frame 
building  down  unlean  it  was  immediately 
removed.  S.,  a  friend  of  W.,  applied  to  K., 
engaged  in  removing  frame  buildings,  and 
employed  him  to  remove  the  building  to  a 
designated  lot,  informing  him  that  he  wan 
acting  for  W.,  who  had  a  chattel  mortgage 
on  the  building  and  was  amply  able  to  pay; 
but  that  if  he  did  not,  he,  S.,  would  see 
that  he  hnd  his  pay.  On  these  terms.  K, 
mored  the  huildintr  to  the  extent  of  his  con- 
tract, and  went  aftpr  W.  for  his  wages;  hut 
not  finding  him  at  his  place  of  bosiness, 
and  getting  no  satisfaction  for  his  labor, 
med  S.  SB  principal.  Betd,  that  B.  was 
lUble. 
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In  Bentley  v.  Dognett  (1881)  61  Wis. 
^24.  37  Am.  Rep.  827.  8  >«'.  W.  I6G,  the 
court  remarked,  arguendo,  that  if  the  party 
rendering  the  service  knew  that  the  agent 
had  been  supplied  by  his  principal  with  the 
money  to  pay  for  the  service,  and  had 
been  forbidden  to  pledge  the  credit  of  his 
principal  for  such  service,  he  would  l>e  held 
to  have  rendered  it  upon  the  nolc  credit  of 
the  agent. 

See  also  Laaater  v.  Cmtchfteld  (1909)  92 
Ark.  535,  123  S.  W.  394  (employment  to 
survey  land) ;  Dale  v.  Donaldson  Lumber 
Co.  (Ark.)  supra  (physician  employed  to 
attend  on  servant) ;  Bellinger  v.  Bentlty 
(1874)  1  Hun  (M.  Y.)  662  (arguendo);  Ed- 
wards V.  Annan  (1910)  —  Tei.  Civ.  App. 
— .  127  S  W.  2flfl  (architect);  Hoyce  ▼. 
Allen  (1866)  28  Tt.  234  (employment  of 
counsel). 

In  Terre  Haute  A  I.  R,  1^.  v.  Brown 
(1886)  107  Ind.  336  8  N.  E.  218,  it  was 
held  that,  if  a  surgeon  employed  by  a  rail- 
way conductor  in  an  emergency  to  attend 
on  an  injured  servant  flnds  it  convenient 
or  necessary  to  engage  other  surgeons  to 
assist  him,  they  must  look  to  him  for 
their  compensation. 

In  Hopkins  v.  Mehaffy  (1824)  11  Serg.  &, 
R.  (Pa.)  120,  Gibson,  J  ,  observed,  arguendo, 
that  where  the  contract  is  by  parol,  the 
agent  "is  liable  only  where  he  had  no 
authority  to  bind  his  principal."  That  thia 
statement  is  wanting  in  precision  appears 
from  the  cases  cited  in  the  preceding  see- 
In  Bay  v  Cook  (1860)  22  W.  J.  Tj.  343, 
where  an  overseer  of  the  poor  was  held  to 
be  personally  liable  for  the  fees  of  a  physi- 
cian with  whom  he  bad  made  a  contract 
to  attend  on  paupers,  the  court  proceeded 
upon  a  general  rule,  thus  formulated:  "If 
an  agent,  either  public  or  private,  exceeds 
his  authoritv  in  making  a  contract,  he  is 
personally  liable  for  its  periormances,  tor 
the  law  will  esteem  him  aa  acting  in  his 
individual  capacity  rather  than  suffer  tlie 
contract  to  fall"  Thia  decision  waa  fol- 
lowed in  State.  Timken.  Prosecutor,  v. 
Tallmailge  (1891)  54  ».  J.  L,  117,  22  All. 
006,  where  a  mayor  of  a  city,  who  had 
officially  promised  to  pay  a  reward  for  the 
apprehension  of  a  fugitive  municipal  em- 
ployee, was  held  to  be  pfrsonalty  liable  on 
the  ground  that  he  bad  no  power  to  bind 
the  corporation  by  such  a  promise.  But 
the  more  generally  accepted  doctrine  is 
that  the  circumstance  of  a  public  agent's 
having  exceeded  hin  authority  in  making  a 
contract  is  not  of  itself  sufficient  to  render 
him  personally  liable  to  the  other  party. 
See  Stoiy,  Agency,  S  302;  Mechem,  Pub. 
Otr.  a  806  et  seq.j  Clark  t  S.  Agency, 
!l  576  et  seq. 

In  Noyes  v.  Loring  (1887)  66  Me.  408,  a 
caae  in  which  a  collector  of  taxes  had, 
without  being  authorized  to  db  so,  directed 
plaintiff   to  publish   an   advertisement,   thn 
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of  the  fact  that  the  agent  was  exceeding 
his  authority,' 

The  precise  jariatic  footing  apon  which 
the  personal  liability  of  the  agent  is 
aflfii-med  ie  a  matter  coneeming  which 
there  has  been  much  difference  of  opin- 
ion. See  note  to  Haupt  v.  Vint,  34 
L.R.A.(N".S.)  518.  Whatever  may  be  the 
appropriate  theory  with  regard  to  cases 
which  do  not  involve  the  elements  of  a 
positive  representation  on  the  part  of 
the  agent,  and  reliance  thereon  by  the 
ether  party,  it  is  manifest  that,  wherever 
these  elements  are  present,  the  agent's 
liability  may  be  enforced  on  the  ground 

The  doctrine  under  discussion  has  been 


held  to  be  applicable  to  a  case  in  whicb 
the  claimant  was  employed  by  the  agent 
of  a  foreign  corporation  which  had  not 
complied  with  the  statutory  prerequisites 
to  the  transaction  of  business  in  the 
state  in  which  the  action  is  brought,* 
The  predication  of  personal  liability 
under  such  circumstances  has  also  been. 
referred  to  the  conception  that  it  is  a 
reasonable  inference  that  the  agent,  be- 
ing aware  of  the  incapacity  of  his  prin- 
cipal to  do  business,  "would  not  and  did 
not  make  a  contract  with  the  pI&intifE 
in  the  name  of  this  corporation  in  viola- 
tion of  the  statutes,  .  .  .  and  therefore 
that  he  made  the  contract  in  his  own 
name.'"     But    the    preferable    theory 


effect  of  the  decision  was  merely  tliat  he 
could  not  be  held  liable  in  an  action  of 
ftsaumpait.  The  brgader  question  aliovg  re- 
ferred to  was  not  dJBcusBed. 

■  In  SH-earingen  v.  Bulger  (1915)  117 
Ark.  557,  179  S.  W.  328,  the  building  com- 
mittee of  B,  church,  who  were  to  have  plana 
prepared  for  hd  edilice  not  to  exceed 
$50,000  in  coat,  employed  the  plaintiif,  an 
architect,  who  prepared  plans  for  a  more 
expensive  building:  hut  it  was  proved  that 
the  plaintiffs  knew  that  they  were  exceed- 
ing tlieir  autliority.  The  court,  taking  the 
position  that  they  were  not  personally 
liable  under  these  circum  stances,  diaap- 
proved  an  instruction  inconsistent  with  the 
statement  in  the  text,  and  added;  "This 
is  true,  aleo,  concerning  the  question  of 
ratification;  for,  if  appellees  poasesaed 
knowledge  of  the  fact  that  appellants  had 
e.'iceeded  the  authority  actually  conferred 
upon  them  by  their  principal,  ratitication 
by  paymeut  of  a  portion  of  the  agreed 
price  did  not  render  appellants  personally 
responsible.  On  the  conljary,  any  payment 
made  by  the  church,  with  knowledge  of  the 
fact  that  the  authority  conferred  had  been 
exceeded,  constituted  ratification  which  re- 
lieved appellants  from  existing  personal 
liability  by  reason  of  havine  exceeded  tlie 
authority  of  their  principaJ  without  the 
knowled^  of  appellees.  This  results  from 
the  fact  that  the  principal  and  agent  can- 
not both  be  liable  on  the  contract,  and,  if 
the  former  is  liable,  the  hitter  ia  not." 

See  generally.  Story,   Agenw,   {)   284   et 

n,;  Mechem,  Agency,  Sg  1269  et  seq. 
Noyes  v.  Loring  (1S6T)  55  He  409  (ac- 
tion on  the  case  for  deceit,  and  not  action 
of  assumpsit  upon  the  contract,  held  to  be 
the  appropriate  remedy  against  a  collector 
-of  taxes  who  had,  without  being  authorized 
to  do  BO,  directed  the  plaintiffs  to  publish 
an  advertisement  requesting  taxpayers  to 
pay  their  taxes  to  him  forthwith,  ajid 
charge  the  price  of  such  puhlication  to  the 
town);  Teele  v.  Otia  (1B7T)  60  He.  320; 
Wright  V.  Baldwin  (1873)  61  Mo.  269; 
Plumb  V.  Milk  I1B54)  19  Barb.  (H.  T.) 
74  (defendant  "might  be  made  liable  in 
fraud  for  the  false  representation  of  au- 
thority, knowing  it  to  be  false) ;  New  York 
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Bank  NoU  Co.  v.  McKcige  (1B98)  31  App. 
Dir.  188,  62  H.  Y.  Supp.  597  (action 
brought  to  recover,  as  damages  for  the 
false  representation  of  the  defendant,  made 
to  the  plaintiff  company,  the  amount  which 
it  had  expended  upon  a  contract  for  the 
engraving  and  printing  at  certain  bonda, 
before  it  was  notiSed  to  atop  work  upon 
it). 

*In  Lasher  v.  Stimson  (ISfll)  145  Pa.  30. 
23  Atl.  552,  it  was  found  by  a  special  ver- 
dict that  the  company  wliich  tlie  employ- 
ing agent  represented  bad  not  complied 
with  the  provisions  of  the  act  of-  assembly 
of  April  22,  1ST4,  but  "was  nevertheless 
carrying  on  the  business  of  the  manufac- 
ture and  sale  of  soap  or  washing  compound 
within  the  state  of  Pennsylvania,"  and  that 
the  plaintiff  was  not  infoimed  that  the 
company  was  a  foreign  corporation,  "or 
that  it  was  a  corporation  st  all."  Dis- 
cussing the  question  whether,  upon  tha 
facts  so  found,  the  agent  was  liable  for 
the  value  of  the  work  done  and  goods  lur- 
niahed  on  hJB  order  on  behalf  of  the  com- 
pany, the  court  aaid:  ''It  is  clear  that 
the  company  could  not  authorize  him  to  do 
business  for  it  in  thia  state,  and  that  he 
must  be  regarded  as  cognizant  of  its  utm- 
compliance  with  the  terms  prescribed  by 
our  statute,  and  of  its  consequent  incapac- 
ity. When  a  person  assumes  to  act  for 
another,  knowing  that  he  is  not  authorized 
to  do  so,  he  becomes  personally  liable  to 
the  party  with  whom  lie  deals  for  or  on 
account  of  his  idleged  principal.  .  . 
The  appellant  was  not  charged  with  the 
duty  oE  inquiring  whether  the  Sudsena 
company  was  a  foreign  corporation,  and  if 
so,  whether  it  had  complied  with  the  laws 
whicb  allowed  it  to  transact  buHinesa  here, 
when,  as  the  special  verdict  finds,  he  did  not 
know  'that  it  was  a  corporaUon  at  all.'  A 
citizen  of  this  state  who  has  a  business 
transaction  with  another  as  agent  of  a 
foreign  corporation  may  rely  on  the  repre- 
sentation of  the  agent  as  to  his  authority, 
without  leleaeing  him  from  his  common- 
law  liability  as  principal,  if  it  turns  out 
that  his  action  was  unauthorised." 

SBoynton  t.  Brannum  (1911)  —  Aik.  — , 
136   S.   W.  979    (action  for  breach  of   coo- 
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seems  to  be  fhat  whiah  imputes  liability 
to  the  agent,  as  a  matter  of  law,  and 
disregards  altogether  the  clement  of  his 
intention,  actual  or  Implied. 

As  the  principal  is  prima  facie  liable 
where  a  contract  of  employment  is  en- 
tered into  by  an  agent  professedly  acting 
in  that  capacity,  the  onus  of  proving 
that  the  agent  exceeded  his  authority 
lies  on  the  person  employed  if  he  seeks 
to  recover  against  the  agent  upon  that 
ground.* 


g  OS.  Claimant  employed  by  agent  who 
did  not  diaclose  hte  agency. 
Other  cases  illustrate  the  general  role 
that  "a  person,  .  .  .  though  making  an 
agreement  for  another,  makes  himself 
personally  liable  thereon  if  lie  contracts 
in  his  own  name  without  diselosing  his 
principal,  although  the  other  party  to 
the  contract  may  suppose  that  he  is  act- 
ing  as   agent."'    Under  euoh    cirouni- 


tr-ii-t     in    stopping    the    work    ot    cutting 

•Plumb  V.  Milk   (1854)   10  Barb.   (H.  Y.J 

Tl.  The  court  said:  "What  waa  the  con- 
tract   ot    the    defendant  T      He    contracted 

tbat  he  had  authority  from  Alida  Milk  to 
make  a,  contract  that  abould  bind  her  to 
pay  for  carding  the  wool  and  dressing  the 
doth.  He  did  not  contract  to  paj^,  himself; 
but  if  he  had  no  authority  tu  bind  Alida, 
the  law  saj9  be  shail  pay.  The  plaintiff, 
then,  to  recover  against  him,  must  show 
a  breach  of  agreement;  to  wit,  the  want  of 

IDeBeraer   v.   Browa    (1901)    165   H.  T. 
419,  39  N.  E.  129. 


for  work  done  in  a  building  by  his  direc- 
tions, it  was  declared  to  he  immateria!  that 
tile  plaintiff  knew  that  the  building  was 
to  be  UKcd  as  a  club. 

In  Brigham  v.  Herrick  (1899)  173  Mass. 
4m.  53  N.  E.  906,  the  plaintiff  was  cm- 
ployed  as  superintendent  of  aewer  construc- 
tion in  a  city  by  a  person  who  assigned  hja 
interest  in  the  contract  undpr  which  the 
work  was  done  to  a  third  person  of  whom 
the  defendant  was  agent.  The  defendant 
went  on  with  the  work,  but  did  not  dis- 
cloM  his  agency  to  the  plaintiff,  who  con- 
tinued to  work  in  the  same  capacity.  The 
defendant  consulted  the  plaintiff  in  regard 
to  the  work,  and  paid  him  some  money. 
Held,  that  A  was  entitled  to  treat  B  as  a 
principal,  and  to  maintain  an  action. against 
liim   for  the  balance  due  for  his  aervicea. 

In  Ha^kett  v,  ftiaell  (1914)  181  Mo.  App. 
48ft.  164  S.  W.  flSl,  the  refusal  of  the  trial 
judge  to  direct  a  verdict  for  the  defendant 
wad  held  to  be  proper,  as  the  plaintiffs' 
evidence  went  to  show  that  the  defendant 
had  employed  them  to  do  certain  plaster- 
ing work,  and  had  not  disclosed  bis  alleged 
principal  or  indicated  that  he  contracted 
otiierwise  than  on  his  (,wn  behalf,  until 
after  the  contract  had  been  entered  into 
and  when,  according  to  plaintiffs,  nearl; 
all  of  the  work  had  been  done.  "This  would 
not  be  a  timely  diacloaure," 

In  Bradley  v.  Dodge  (1873:  N.  Y.  C.  P.) 
4-5  How.  Pr.  fiT,  the  defendant  called  at  the 
otli(«  of  a  physician,  and,  finding  him  ab- 
wnt,  left  h«  buajncHR  card  with,  "Call  or 

Mrs.  D, ,  at  No,  789  Broadway,"  written 

upon  it,  in  the  hands  of  a  clerk,  requesting 
faini   to   band   it  to   the   pbyaician,   and   to 
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tell  him  to  "come  as  soon  as  possible." 
Held,  that  the  defendant  had  rendered  him- 
self liable  tor  the  payment  of  the  physi- 
s  bill  in  attending  upon  Mrs.  D.,  in 
pursuance  of  the  message. 

In  Good  V,  Rumaey  (1900)  60  App.Div. 
280,  63  H.Y.  Supp.  081,  the  dismiaeal  of  the 
complaint  in  an  action  brought  against  an 
ttorney  for  work  done  by  the  plaintiff  as 
D  accountant  was  held  to  be  error,  for  the 
cason  that,  even  assuming  it  could  be  held 
that,  from  certain  information  given  by  the 
defendant  to  the  plaintiff  at  the  time  when 
the  latter  was  employed,  the  plaintiff  was 
bound  to  infer  that  the  defendant  was  act- 
ing as  attorney  for  one  Barae,  a  diatinct 
admixsion  in  a  subnequent  letter  that  he 
was  acting  for  another  client,  and  not  for 
Bartie,  waa  evidence  which  would  juatify  a 
finding  of  the  jury  that  the  defendant  did 
not  disclose  to  the  plaintiff  the  principal 
for  whom  he  was  in  fact  acting. 

In  Brackett  v.  Van  Court  (1915)  69  P«. 
Super,  Ct,  370,  the  court,  relying  on  Eieh- 
baum  T.  Irona  (1842)  6  Wattn  &  S.  (Pa.) 
07,  40  Am.  Dec,  ,')40  (where  the  members 
of  a  committee  appointed  by  a  political 
meeting  to  provide  a  free  dinner  for  the 
partv  were  held  to  be  personally  liable  for 
the  "bill),  held  that  a  person  emploved  by 
a  protective  committee  for  the  bondholders 
of  a  corporal io 
their  agency,     - 


disclosed' 
__  _jtitled  to  maintain  an 
individual  members  of  the 
commit te~e  to  recover  the  e.vpenses  incurred 
in  the  course  of  his  employment.    The  tact 

that  the  claim  was  -"^'-  '■"   '   "'  -"- 

penses,   and  not   of 
ipecially  adverted  ( 


respect  of  c 
vieea  rendered,  was 
But  it  wonid  seam 
t^at  a  claim  of  the  latter  description  would 
also  have  been  enforceable  on  the  aame 
footing. 

See  also  Boynton  v.  Brannum  (1911)  — 
Ark.  — ,  130  9.  W.  979  (emplo\'ment  to  cut 
timber);  Geiselman  v.  Roddinghaus  (19101 
158  ni.  App,  310  (shelling  com);  Mace  v. 
MiChesney  (1012)  170  lU,  App,  454  (person 
employing  appraiser  to  value  uninsured 
building  which  had  been  destroyed  by  Are 
did  not  diaoloBfl  that  a  third  person  w-  -  '■^~ 


personally  liable  for  work  performed 
bv' another  attornev) ;  Beidleman  v.  Kellr 
(1906;  Supp.  App.  T.)  51  Mise,  51,  99  M.  Y. 
Supp;  007  (dismissal  of  complaint  in  action 
for  aen'ices  rendered  in  installing  bell  call 
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stances  the  credit  is  presumed  to  have 
been  given  to  the  agent  himself.'  The 
agent  is  not  relieved  of  liability  unless 
he  discloses  not  merely  the  feet  of  his 
being  an  agent,  but  also  the  name  of  his 
principal.*  Nor  is  it  sufHcient  that  the 
pci-son  dealing  with  the  agent  should 
have  had   "the  means   of  ascertaining 


the  name  of  the  principali  If  so,  the 
neglect  to  inquire  might  be  deemed  suf- 
ficient. He  must  have  actual  knowl- 
ed)^e.  "*  Nor  is  the  operation  of  the 
rule  aftected  hy  the  circumstance  that 
the  agent  did  not  intend  to  assume  a 
personal  liability.' 

For  a  general  discussion  of  the  right 


syKtem,  etc.,  and  making  repairs  in  hotal, 
waa  held  erroaeous  for  the  resson  that 
there  was  absolutely  nothing  in  the  evi- 
dence to  Biig(>eBt  the  existence  of  the  Hotel 
Company,  alleged  to  be  the  prioeipBl,  or 
that  the  plaintilT  had  the  remotest  reason 
to  Buppose  that  defendant  was  acting  as 
ngent  for  any  such  company) ;  Scbmerler 
V.  Barasch  [1008;  Supp.  App.  T.)  113  V.  Y. 
Supp.  746  (defendant  contracted  to  for- 
ward plaintilTs  watch  to  Europe)  i  Jabloa 
V.  Traynor  (1912;  Supp.  App.  T.)  78  Misc. 
532,  135  M,  y.  Supp,  545  (work  on  a  build- 
ing); Kneeland  v.  Coatsworth  (IBSO;  Buf- 
falo Super,  a.)  29  N.  Y.  S.  R.  84*,  S  N.  Y. 
Kupp.  41S  (repairs  in  house);  Deming 
Invest.  Co.  v,  IdcGrady  (1910]  —  Okla.  — , 
157  Fac  734  (agent  of  forei^'n  corporation, 
being  informed  that  the  employeee  of  a 
contractor  were  apprehensive  about  their 
wages,  told  them  to  finish  the  work  and 
they  would  be  paid] ;  Hauser  v.  Layne 
(1910)  —  Tex.  Civ.  App.  — ,  131  S,  W.  1158 
(work  done  In  diggmg  well] ;  Royce  v. 
Allen  (1850)  28  Vt.  234  (employment  of 
counsel  by  perscm  who  was  acting  as 
agent  of  a  third  person  in  the  prosecution 
of  a  lawsuit);  Curtis  v.  MiUer  (1914)  73 
W.  Va.  481,  60  L.R.A.(N.S.)  601,  80  S,  E. 
776  (tiurveying  land);  and  the  cases  cited 
in  i  23,  note  1,  of  the  mont^raph  appended 
to  Brutmei.  t.  Ntoren,  L.R.A.  — ,  -^. 

»  Story,  Agency,  S  286. 

For  cases  in  which  this  presumption  was 
corroborated  by  evidence  that  the  agent 
exprasBly  promised  to  pay  for  the  services 
of  the  person  employed  by  him.  see  Nelson 
V.  Andrews  [1897;  Supp.  App.  T.)  19  Misc. 
923,  44  M.  y.  Supp.  384;  Curtis  v.  Miller 
(W.  Ta.)  supra. 

•  For  eases  in  which  the  agent  was  held 
liable,  see  Nelson  v.  Andrewx  (If.  Y.)  supra 
(employee  of  the  defendant  teatiQed  tliat 
before  the  plaintiff  was  engaged  to  do  the 
work,  he  told  him  that  defendant  was  the 
agent  ot  the  estate) ;  Nichols  v.  Weil 
{1900;  Supp.  App,  T.)  30  Misc.  441,  62 
M.  Y.  Supp.  477  (defendant  informed  plain- 
tiff that  he  was  not  the  owner,  but  the  at- 
torney for  the  owner  of  the  house  on  which 
the    work    was    doue)  j     Curtis    v.    Miller 


Am.  Rep.  51,  quoted  in  DeRemer  v.  Brown 
(1901)  166  W.  Y.  4)0,  59  N.  E.  129.  where 
the  theory  of  defendants'  count'el,  that  the 
words  '"as  agreed  upon  here,"  contained  in 
the  defendants'  letter  which  conferred  upon 
their  agent  authority  to  sign  the  construc- 
tion contract  in  questiMi,  imposed  upon  the 


plaintilTs  firm  the  duty  of  ascertaining  all 
that  had  been  previously  discuased  or  con- 
sidered between  Kellogg  and  the  defend- 
ants, and  constituted  constructive  notice  to 
the  plaintiff's  Arm  of  all  such  matters,  waa 
held  to  be  untenable  in  view  of  the  eon- 
tract   and   of   the   attendant  circumstances- 

For  other  cases  within  the  scope  of  this 
monograph  in  which  this  doctrine  was 
affirmed,  see  Nelson  v.  Andrews  (IT.  Y.) 
supra;  Good  v.  Rumsey  (1900)  50  App. 
Div.  284,  63  ».  Y.  Supp.  981;  Cabre  v. 
Sturges  (1856)  1  Hilt.  (H.  Y.)  160;  Curtla 
V.  Miller  (W.  Va.)   supra. 

See  also  i  23.  note  4,  of  the  monograph 
appended  to  Brlticel  t.  Niroasir,  L.R.A- 
— ,  ^,  and  Story,  Agency,  i  554. 

In  Rollins  v.  Phelps  (1860)  5  Hiiui.  493. 
Gil.  373,  it  was  urged  that,  as  the  logA 
which  the  plaintiff  had  been  employed  to 
haul  were  marked,  the  plaintiff  could  re- 
sort to  the  books  of  the  surveyor  general, 
and  there  ascertain  to  whom  the  marka 
belonged.  But  the  court  said:  "The  law 
in  force  at  the  time  of  this  contract  on  the 
subject  of  marks  was  i  16  of  chapter  I& 
of  the  Laws  of  1854,  This  section  only 
makes  it  the  duty  of  the  surveyor  general 
to  keep  a  book  for  the  record  of  marks, 
and  to  record  such  as  are  filed  with  him. 
These  marka  may  or  may  not  have  been 
recorded,  from  anything  that  appears;  but 
we  are  not  willing  to  allow  the  force 
claimed  for  these  marks,  even  had  it  ap> 
peared  that  they  were  duly  recorded.  A 
party  is  not  obliged  to  follow  up  every 
channel  of  information  to  discover  a  princi- 
pal, when  contracting  with  parties  who  are 
willing  to  place  themselves  in  the  position 
of  principals,  as  these  defendants  have  done 
by  the  contracL" 

The  fact  that  the  plaintiff,  while  pre- 
viously engaged  upon  other  work,  had  beea 
paid  by  the  checks  of  the  alleged  principal, 
does  not  necessarily  affect  him  with  notice 
that  he  is  an  employee  of  the  same  party 
in  respect  of  the  work  for  which  Bc  is. 
seeking  to  recover  compensation.  Phillips 
v.  Hine  (1901)  61  App.  Div.  429,  70  M.  Y. 
Supp.  593   (work  on  buildings). 

in  Hauser  v.  Layne  (19l0j  —  Tex.  Civ. 
App.  — ,  131  S.  W.  1166,  it  was  held  that 
an  instruction  which  laid  it  down  that 
the  plaintiffs  could  not  recover  it  they 
knew  or  could  have  known  by  inquiry,  that 
the  well  in  question  was  to  be  bored  for  a 
certain  company,  was  not  open  to  excep- 
tion on  an  appeal  taken  by  the  agent  froni 
a  judgment  m  favor  of  the  plaintiffs. 

I  Royce  v.  Allen    (1866)   2S  Tt.  236. 
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of  a  person  coatracting  with  an  agent  to  I  has     been     discovered,     see     Mcchciu, 
hold  th«  principal  responaible,  when  he '  Agencj,  §§  1731  et  scq.° 


*For  i?aBeB  falling  within  the  scope  of 
the  present  monograiph  in  whh^fa  thU  right 
wfta  affirmed,  see  Maxcy  Mf^.  Co.  v.  Burn- 
hsm  <18ST)  89  H&  53S,  5G  Am.  St.  Rep. 
436,  36  Atl.  1003;  Fowler  v.  Seamiui  (1899) 
40  M.  T.  692;  McCraw  v.  Godfrey  {1673; 
».  T.  C.  PL)   14  Abb.  Pr.  N.  B.  397;  Keller 


V.  Haug  (1906;  Hupp.  App.  T.)  96  N.  Y. 
Kupp.  1058:  I>ngeB  v.  Melrose  Iran  Co. 
(1913;  Supp.  App.  T.)  UO  M.  Y,  Supp.  302; 
tiirtU  V.  Miller  (1914)  73  W.  Va.  481.  50 
LR.A.(N.S.)  601,  80  S.  E.  774;  Stovel  Co.  v. 
Detremand  (1914)  —  Manitoba,  — ,  20 
D.  L.  R.  483.  C.  B.  L. 


A.I..\B.\MA  SUPREME  COVRT. 

MRS.  S.  HERTZ,  Appt., 


ADVERTISER  COMPANY. 


(— Ala.- 


,  78  So.  7M.) 


Nectlgeuce  —  nnaafe  lureiolaes  —  trmp. 
1.  Tlw  owner  of  a  building  used  for  busi- 
nesa  purposes  is  not  guilty  of  maintnining 
a  trap  by  arranging  the  entrance  through 
a  vestibule  a  few  feet  higher  than  the  buai- 
neas  floor,  with  a  door  opening,  directly  onto 
the  steps  leading  frran  the  vestibule  down 
to  the  floor,  which  wilt  render  him  liable 
for  injury  to  a  cu8t4»ier  who  falls  down  the 
Htepa    in   attempting   t«   pass   through   the 

For  other  naaet,  see  Negligence,  I.  o,  1,  in 

Dig.  1-52  A'.  tS. 
Same  —  atwionce  oC  licht. 

'2.  Failure  to  light  a  vestibule  and  Bt«pe 
leading  dowa  therefrom  to  busineas  offices 
to  which  the  public  are  invited,  between 
which  and  the  vestibule  is  a  door  at  the  top 
of  the  steps,  it  n^ligence  which  will  render 
the  owner  of  the  building  liable  for  injuries 


to  a  customer  proxbnaMy  caused  by  the 

absence  of  light. 

Fwr  other  case*,  »e«  NegUgtace,  I.  c,  1,  in 
Dig.  i-5S  AT.  B. 

Same  —  paaalas  tlirough  door  —  differ- 
ent levela  ol  floors. 

3.  A  nustomer  attempting  to  enter  a  busi- 
ness office  through  a  vestibule  separated 
from  the  office  by  a  door  is  ncgllfrcnt  In 
opening  the  door  and  passing  through,  with* 
out  aseertainiDK  whether  or  not  the  fioor  on 
the  opposite  uAt  of  the  dooi  is  on  tite  same 
leveL 

For  other  ea*e».  Me  NegUgwce,  II.   a,  in 

Dig.  ISt  N.  S. 
E^Tldence  —  otber  fteoldent. 

4.  In  an  action  to  hold  the  owner  of  a 
building  liable  for  injury  received  by  a  cus- 
tomer in  fulling  down  steps  leading  from  a 
vestibule  to  the  oflice  floor,  evidence  is  not 
admissible  that  others  fell  down  the  steps 
at  about  the  time  of  plaintifTs  injury,  if 
conditions  as  to  lights  are  not  shown  to 
have  been  the  same  at  the  timea  of  the 
reapective  accid^iti. 

For  other  cases,  see  Si>idenoe,  XI.  it,  in  Dig. 
l-5t  N.  B. 

(AfH-il  18,  1918.) 


Note.  —The  case  of  Hertz  v.  Advkgtisbb 
Co.,  like  most  other  cases  involving  the  lia- 
bility of  the  owner  for  personal  injury  sus- 
tained on  his  premises,  turns  mainly  upon 
the  particular  facts*  and  situation  involved. 
It  ia  clear,  o(  course,  as  stated  in  the  opin- 
ion, that  the  own«'  of  premises  will  be 
liable  to  one  exi^aasly  or  impliedly  invited 
thereon,  who  is  injured  in  consequence  of 
a  trap  or  pitfoU,  but  the  avoidance  of  traps 
and  pitfalls  is  not  the  full  measure  of  the 
owner's  duty  towards  such  invitees,  though 
it  does,  approximately  at  least,  measure  his 
duty  towards  trespasser!  or  bare  licensees. 
Ilie  statement  which  the  opinion  quotea 
from  Shearman  ft  Redfleld  on  the  Law  of 
Negligence  (|  704),  to  the  effect  that  "the 
oceupaat  of  land  is  bound  to  uaa  ordinary 
care  and  dilisence  to  keep  the  premises  in 
a  safe  condition  for  the  access  of  persons 
who  come  thereon  by  his  invitation,  express 
or  implied,  for  the  transaction  of  business, 
or  for  any  other  purpose  beneficial  to  him," 
expresses  in  general  terms  the  measnre  of 
the  owner's  duty,  though  perhaps  strict, 
teehnical  accuracy  would  require  the  use 
of  the  term  "reaaonably,"  or  "ordinarily," 
before  the  word   "safe.       For  a  discussion 
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of  a  similar  distinction  with  respect  to  the 
duty  of  the  master  to  a  servant  respecting 
the  premises,  see  note  to  Armour  &  Co.  v. 
Russell,  6  L.R.A.(N.S.)   602. 

Cases  presenting  facts  more  or  less  analo- 
gons  to  those  inrolved  in  the  Hbbtz  Cask 
are  cited  in  the  notea  to  McDermott  v.  Salla- 
way,  21  L.R.A.(N.a.)  456,  and  Smith  v. 
Johnson,  L.R.i.l915F,  672,  on  the  duty  of 
a  store  or  shop  keeper  toward  customer,  an 
to  condition  of  premises.  The  note  in  22 
L.R.A.(N.S.)  730,  appended  to  the  rase  of 
Hoyt  V.  Woodbury,  referred  to  in  the  Hsien 
Case,  eitea  the  case  .of  Sears  v.  Merridc. 
176  Mass.  2S,  65  N.  E.  476,  4  Am.  Heg.  Rep. 
58,  which  involved  a  state  of  facts  somewhat 
amilar  to  that  in  the  Hoyt  Case. 

The  plaintiff  in  the  Hestz  Cahe  having 
been  found  guilty  of  contributory  negligence 
in  walking  through  the  door  without  dis- 
covering  the  presence  of  the  steps  leading 
down  to  the  lower  level,  reference  is  here 
made  to  the  notes  to  Steger  v.  Immen,  24 
L.ILA.(N'.9.)  246;  Spedi  v.  Northern  P.  E. 
Co.  24  L.R.A.(N.S.)  249.  ajid  lllinoia  C.  R. 
Co.  V.  Sanderson,  L.R.A.1917D.  892,  as  to 
contributory  negligence  in  walking  through 
doorway  leading  to  place  of  danger. 
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APPEAL  hj  plaintiff  from  i.  judgment  of 
tie  Circuit  Court  for  Montgomery 
County  in  fnvor  of  defendant  in  an  a.( 
brought  to  recover  damages  for  persona 
juries  alleged  to  have  been  caused  bj 
fendant'B  negligence.     Affirmed. 

Statement  by  Mayflcld,  J.: 

The  case  made  hy  tbe  record  U  thua 
etated  by  counsel  for  appcHant; 

"Appellant  sued  appellee  for  damagei 
casioned  by  a  fall  she  received  while  upon 
the  premisee  of  appellee  bj  invitation;  the 
fall  l>cing  due  to  the  alleged  negligence  of 
defendant  in  failure  to  use  proper  care 
diligence  to  keep  tbe  building  reason 
safe  for  plaintiff.  The  defendant  pleaded 
not  guilty  and  contributory  negligence. 

"The  evidence  offered  by  plaintiff  tended 
to  prove  that  plaintiff  had  busineaa  to 
transact  with  defendant,  and  for  that  pu) 
pose  (and  after  an  expreas  invitation  ove 
the  phone)  went  to  defendant's  premises  o 
the  night  of  March  8,  1016.  That  she  ei 
tered  these  premisee  from  the  Lawrence 
street  entrance,  through  which  the  public 
waa  invited  and  accustomed  to  go.  That 
upon  leaving  the  public  street  she  entered 
defendant's  vestibule  that  was  on  grade  or 
level  with  the  street.  A  door  from  this 
vestibule  opened  into  the  office.  As  the 
door  woe  opened  there  was  a  flight  of  steps 
leading  abniptly  down  into  the  office.  It 
was  dark  in  this  place,  and  as  plaintiff 
opened  the  door  (the  door  opening  to  the 
inside  of  the  office  away  from  the  vestibule 
and  over  tbe  steps)  she  fell  down  the  steps 
and  received  most  eerious  injuries.  This 
condition  of  the  premises  was  to  plaintiff 
unknown  until  after  her  fall.  During  tbe 
trial  of  the  case  plaintilf,  after  proving  tbe 
condition  of  the  premises  to  have  been  the 
same,  undertook  to  pro\'e  by  the  witnesses 
Jones  and  Leak  that  they  each  fell  at  the 
place  plaintiff  felt,  and  about  the  same  time 
plaintiff  fell.  The  trial  court  refused  to 
permit  the  introduction  of  this  evidence, 
to  which  plaintiff  duly  excepted.  Rec. 
pp.  12-14.  After  the  evidence  waa  closed, 
at  the  request  of  defendant  in  writing  the 
court  gave  sixteen  charges.  To  the  giving 
of  each  plaintiff  excepted.  Ree.  pp.  18-22, 
25-87." 

Brief  of  appellee  states  the  cose  ■«  fol- 

"The  complaint  claims  $25,000  damages 
for  personal  injuries  received  by  plaintiff 
while  on  defendant's  premises,  the  com- 
plaint alleging  in  viuious  terms  that  d«- 
fendant  was  negligent  in  reapect  to  main- 
taining its  premises  in  a  reasonably  safe 
condition,  and  that  plaintiff,  white  on  said 
premises  by  invitation,  received  personal  in- 
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juries  OS  a  proximate  consequence  of  sucb- 
n^ligence.  The  defenses  were  the  general 
issue  and  contributory  negligence. 

"The  Advertiser  Company  is  a  corpora- 
tion engaged  in  the  business  of  publiahing  s 
newspaper  in  the  city  of  MiHitgomery;  it» 
place  of  business  ia  on  the  southeast  oompr 
of  Dexter  avenue  and  LawTenee  street.  The 
building  fronts  on  Dexter  avenue  and  runs 
back  about  110  feet  on  Lawrence  street. 
There  is  a  decided  slope  on  Lawrence  street, 
the  rear  of  the  building  being  about  2^ 
feet  higher  tJian  the  front.  The  bufiinesa 
offices  of  the  defendant  are  on  the  first  flour 
of  the  building;  the  printing  preaees  are  in 
the  cellar;  the  editorial  rooms  and  working 
rooms  are  on  the  second  and  third  floors. 
On  the  first  floor  the  offices  of  the  various- 
officers  and  employees  are  partitioned  off  by 
fixtures  similar  to  banking  flzturee,  with 
mahogany  basee  and  glass  panels. 

"There  is  a  wide  entrance  to  the  buBine^s- 
offices  of  the  defendant  on  the  comer  of 
Dexter  avenue  and  Lawrence  street,  having 
a  vestibule  and  a  double  door.  On  tbe  Law- 
r^ce  street  side,  to  the  rear  of  the  buildiog^ 
there  ia  an  ouUr  entrance  leading  into  a 
vestibule  8  or  10  feet  wide  and  4  or  5  feet 
deep.  To  the  right  of  this  'reetibule  a  flight 
of  steps  leads  to  the  second  floor,  and  to  tbe 
left  of  the  stairway,  after  passing  through 
the  vestibule,  there  Is  an  entrance  leading 
doivn  to  the  business  .  offices  on  the  first 
floor.  It  is  18  inches  frfim  the  level  of  the 
floor  in  the  vestibule  to  the  level  of  the  iloor 
in  the  rear  of  the  biisineus  uflices  on  the 
first  floor  of  the  building,  and  there  are 
two  ordinary  steps  from  the  vestibule  down 
to  this  floor.  At  the  head  of  the  short  flight 
of  steps  is  a  door  opening  from  the  vesti- 
bule in  towards  the  rear  of  flic  offices. 
These  business  offices  of  the  defendant  are 
lighted  with  a.  series  of-500-watt  Mazda  or 
Tungsten  electric  lamps,  suspended  from 
beams  in  tile  ceiling,  and  there  is  a  drop 
light  in  the  vestibule.  Defendant's  witnesses  ■ 
testified  that  on  the  nigkt  of  the  accident  1i> 
Mrs.  Ileriz  all  of  these  lights  were  burning. 
Plaintiff's  witnesses  testified,  however,  that 
as  dark  in  the  vestibule  and  in  the 
space  to  the  rear  qf  the  offices  on  the  first 
floor  into  whicli  the  door  from  the  vestibule 
opened.     Bee.  pp.   14-18. 

'The  door  opening  from  the  vestibule  into 

!  rear  of  the  business  offices  was  put  there 

order  that  the  employees  might  go  froni 

the  first  floor  up  to  the  operating  depnrt- 

s  on  the  second  and  third  floors  without 

{  out  on  the  streeL     Rec.  p.   14.     This 

door  was  used  by  the  employees,  and  left 

unlocked  far  most  of  the  time.     There  was 

sign  over  Ute  Lawrence  street  eutrutee 

that  it  was  for  employees  only,  and  ther» 
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wu  testimony  that  tlie  public  had  been  M- 
cuetomed  tA>  use  this  eutruioe,  although 
defendjoit'a  teatimon;  was  to  the  tSout  Umt 
it  w*8  deaigned  primarily  for  and  used 
maial;  b;  ita  employees. 

"At  about  8  o'clock  on  the  uight  of  March 
S,  I9ie,  plaintiff,  in  oomptuiy  with  another 
lady  and  iicr  daughter,  went  with  Mr.  WoIfT, 
in  the  latter'a  automobile,  from  the  apart- 
moit  house  where  the  plaintiff  lived,  down 
town,  intending  to  go  to  a  picture  show. 
Ur.  Wolff  stopped  his  aiilomobile  at  the 
eidenralk  on  Lawrence  street,  near  the  Law- 
rence street  entrance  (o  the  defendant's 
building,  which  was  directly  aerobe  the 
street  from  the  Ln^'rence  street  entrance  to 
the  postofHce.  PlnintifT  wished  to  go  into 
defendant's  offices  in  order  to  see  about  an- 
swers to  on  advertisement  which  she  had 
inserted  in  the  Advertiser.  Plaintiff  had 
bem  in  tlip  defendant's  offices  on  the  fitat 
floor  of  the  building  several  times  before, 
always  going  through  the  wide  entrance 
faoing  Dexter  a.Tenue.  She  had  also  been  to 
the  aecond  floor  of  the  building  on  two  oc- 
casions, passing  through  the  vestibule  and 
ascending  tJu  Sight  of  stairs  to  the  right  of 
the  veetibule,  but  she  hod  never  been 
through  the  door  leading  from  the  vestibule 
down  into  the  rear  of  the  offices. 

"Hr.  Wolff  got  out  of  the  automobile  and 
w«nt  aicroes  the  street  to  the  postoflice.  Mrs. 
Hertz  also  got  out  of  the  car,  entered  the 
Testibule  shore  described;  went  on  to  the 
door  leading  down  into  tJie  officeK,  took  hold 
of  the  doorknob,  'and  as  soon  as  she  started 
in  Bh«  fell.  She  fell  in  a  heap,  and  her 
ankles  turned  under  her.  It  was  dark  in 
where  she  fell.  Her  feet  crumpled  up  under 
her.  She  remembered  she  just  opened  the 
door  and  fell  in  a  heap  on  the  floor,  and  h«r 
feet  were  caught  under  her  body.  .  .  ,  She 
did  not  know  any  steps  were  there.  She 
had  never  noticed  any  steps  in  theie.'  Rec. 
p.  10.  '.  .  .  That  she  BUpposed  that  her 
idea  was  that  the  floor  that  she  was  un  was 
the  same  level  as  the  floor  on  the  other  side.' 
Rec  p.  11.  As  the  result  of  her  fall,  the 
plaintiff  received  severe  injuries. 

"The  case  was  subniitted  to  tLe  jury, 
which  returned  a  verdict  in  favor  of  the 
defendant,  and  judgment  was  entered  ac. 
cordingly." 

The  negligence  allied  and  relied  upon 
for  a  recovery  was  the  construction  of  and 
maintenance  of  dangerous  premises.  Some 
coiutta  allied  this  negligence  in  very  gen- 
eral terms;  others  were  special.  The  de. 
fenses  were  the  general  issue  and  contribu. 
tory  nf^ligence,  which  were  pleaded  in  short 
by  consent. 
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hlessrs.  Hill,  HUl,  WbiUnR,  A  StMn, 

for  appellant: 

It  was  proper  to  show  that  others  fell 
down  the  same  steps  at  t^Mut  the  time 
plaintiff  fell,  as  tending  to  show  that  tiie 
place  was  dangerous. 

Perrine  t.  Southern  Bitulithie  Co.  100 
Ala.  as,  66  So.  705 1  Southern  R.  Co.  v. 
Posey,  124  Ala.  4SS,  26  So.  914;  Birming- 
ham V.  Starr,  112  Ala.  98,  20  So.  424; 
Binuingbam  Union  R.  Co.  v.  Alexander,  93 
Ala,  133,  9  So.  525. 

The  obligation  assumed  by  defendant  was 
that  the  premises  were  in  a  reasonably  safe 
condition,  so  that  the  person  there  by  ita 
invitation  shall  not  be  injured  by  them  or 
in  their  use. 

1  Thomp.  Neg.  I  968 1  Montgomery  A  E. 
R.  &..  v.  Thompson,  77  Ala.  466,  64  Am. 
Eep.  72;  East  Tennessee,  V.  &  G.  E.  Co.  v. 
Watson,  94  Ala.  634,  10  So.  228;  Alabama 
O.  S.  R.  Co.  V.  Godfrey,  156  Ala.  202,  130 
Am.  St.  Rep.  76,  47  So.  186. 

Plaintiff  was  not  required  to  look  out  tor 
pitfalls. 

Alabama  6.  S.  R.  Co.  v.  Godfrey,  166  AU. 
202,  130  Am.  St.  Rep.  76,  47  So.  186;  Wat- 
Bon  V.  Oxanna  Land  Co.  92  Ala.  320,  8  So. 
770;  Evans  v.  Alahama.Gaorgia  Syrup  Co. 
176  Ala.  86,  66  So.  629;  Birmingham  t. 
Tayloe,  105  Ala.  170,  18  So.  576. 

It  was  error  to  charge  the  jury  that,  if 
they  were  reasonably  satisflod  that  plain- 
tiff's own  negligence  proximately  contributed 
to  the  injury,  there  could  be  no  recovery. 

Jlontgomery  Light  &  Traction  Co.  v.  Hai- 
ris,  107  Ala.  236,  72  So.  545. 

Messrs.  Bushloo,  Williams,  A  Cna- 
Shaw   and   Stelner,    Crniu,   A   Well,   for 

Where  the  evidence  is  uncontradicted,  and 

is  not  susceptible  of  adverse  inference,  the 
question  of  contributory  negligence  vel  non 
is  for  the  court,  and  not  the  jury. 

Hunter  v.  Louisville  k  N.  R.  Co.  150  Ala. 
SBi,  9  L.R.A.(K,S.)  848,  43  So.  802;  Colum- 
bus 4  W.  R.  Co.  V.  Bradford,  86  Ala.  674, 
6  So.  90;  Wilson  v.  Louisville  *:  N.  R.  Co. 
85  Ala.  289,  4  So.  701 ;  Tuscaloosa  Water- 
works Co.  v.  Herren,  131  Ala.  81,  31  So, 
444;  Binningham  R.  &  Electric  Co.  v. 
Baker,  126  Ala.  135,  28  So.  87;  I.«uiBvilIe 
ft  N.  E.  Co.  V.  Poaroe,  142  AJa.  680,  3ft 
So.  72. 

It  is  negligence  per  se  for  one  to  walk  or 
step  into  a  dark  place  which  is  unfamiliar 
to  him. 

Rochrbacher  v.  Gillig,  203  N.  Y.  413,  9« 
W.  E.  733;  Brugher  v.  Buchtenkirch,  167 
N.  Y.  153,  80  N.  E.  420;  Brown  v.  Asso- 
ciated Operating  Co.  165  App.  Div.  702,  151 
N.  V.  Supp.  631;  Piper  v.  New  Tork  C.  * 
H.  R.  R.  Co.  158  IT.  Y.  224,  41  L.R.A.  724, 
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06  Am.  St.  Bep.  E59,  SO  >T.  E.  851,  4  Am. 
N^,  Hep.  331;  Pattiaon  v.  Livingston 
Amusement  Co.  156  App.  Div.  363,  141  N.  Y. 
Supp.  538;  Ridley  v.  NationHl  Casket  Co, 
181  N.  Y.  Siipp.  444;  Illinois  C.  R.  Co.  v. 
SanderBon,  175  Ky.  11,  L.R.A.1917D,  890, 
192  S.  W.  880;  Steger  t.  Immeo,  15T  Mich. 
4P4,  24  L.R.A.(N.S.)  B4fl,  122  N.  W.  104: 
Gaffney  v.  Brown,  150  MaM.  479,  23  N.  E 
233;  Uaase;  v.  Seller,  45  Or.  267,  77  Fac 
397, 16  Am.  Neg.  Sep.  653;  Sauter  v.  Hinde, 
183  III.  App.  413;  Bodton  v.  Heradon,  147 
Ky.  181,  143  S.  W.  1011. 

A  party  going  from  one  room  to  another 
in  a,  building  acts  upon  his  peril  in  asi 
ing  tliat  the  floor  on  both  sides  of  the  door 
is  at  the  same  level. 

Ware  v.   Evangelical   Baptist   Benev.   k 
Missionary  Soc.   181  Mnaa.  285,  63  N.  E. 
885;  Hoyt  v.  Woodbury,  2M  Mass.  343,  22 
L.R.A.(N.S.)    730,  86  N.  E.  772;  Dailey  v. 
Dialler,  115  App.  Div.  102,  100  N.  Y.  Supp, 
«79!   Brugher  t,   Buchtenkirch,   167   N.  T. 
153,  60  N.  E.  420;   Weller  v.  Conaolidated 
Gaa  Co.  IBS  N.  Y.  B8,  139  Am.  St.  Rep.  798, 
91  N.  E.  286;  Speck  v.  Northern  P.  R.  C 
108  Minn.   435,   24   L.R.A.|N.S.)    249,   11 
N.  W.  497,  17  Ann,  Cas,  480;  McNaughti 
V,    Illinois   C.   R.   Co.    136   Iowa,    177,    113 
S.  W.  844. 

In  order  for  testimony  of  similar  acci- 
dents to  be  admissible,  the  conditions  as  to 
time  and   place  must  be  shown  to  be  the 

Southern  R.  Co.  v.  Lefan,  195  Ala.  296, 
70  So.  249;  Perrine  r.  Southern  Bitultthic 
Co.  190  Ala.  96,  66  So.  705. 

MayHeld,  J.,  delivered  the  opinion  of  the 

It  has  been  often  said  by  this  court  that 
there  is  a  general  rule  of  society,  crystal- 
lized into  law,  which  imposes  a  duty  on  the 
owner  or  controller  of  premises,  on  which 
t)ie  public  is  expressly  or  impliedly  invited 
to  enter,  that  it  shall  be  so  constructed  and 
kept  as  to  be  free  from  trape  and  pitfalls, 
and  that  the  owner  or  controller  must  re- 
spond in  damages  for  all  injuries  sulTered 
by  the  public  in  consequence  of  a  breach  of 
this  duty.  The  proposition  was  thus  for- 
mulated by  Stone,  Ch,  J.,  which  Iu,s  been 
repeatedly  followed  by  this  and  other  courts: 
■"There  is  a  common  duty  resting  on  all 
persons,  artificial  as  well  as  natural,  who 
own  real  estate  on  which  the  public  is  ex- 
pressly or  impliedly  invited  to  enter,  that  it 
■haU  be  kept  free  from  traps  and  pitfalls; 
and,  it  this  duty  be  neglected,  and  injury 
results  therefrom  to  any  person,  the  person 
suffering  by  such  trap  or  pitfall  may  re- 
«OTer  damages  for  the  injury.  This  is  a 
general  rule  of  society,  crystallised  into  law. 
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It  partakes  of  the  nature  of  a  public  nui- 
sance done  or  suffered,  which  inflicts  special 
injury  on  an  individual.  To  a  suit  for  such 
injury  it  Is  no  defense  that  the  injury  was 
not  intended,  Htnnan  conduct  must  be 
tesf«d  by  its  known  general  or  ordinary 
consequences."  Montgomery  &  E.  R.  Co.  t. 
Thompson,  77  AJa.  466,  64  Am.  Rep.  72. 

This  rule,  however,  does  not  apply  to 
places  strictly  private,  nor  to  places  to 
which  the  public  ar«  not  expected  or  ex- 
pressly or  impliedly  invited  to  go.  The  rule 
also  varies  as  to  the  liability  of  owners  and 
proprietors  as  for  constructing  and  main- 
taining such  premises,  and  as  to  the  dutj 
the  landlord  owes  to  the  tenant  as  to  such 
dangerous  premisesi  but  these  cxceptioDS 
and  limitations  are  not  Important  in  this 

We  agree  with  the  trial  court  in  this  caaa 
that  the  evidence  fails  to  show  that  the 
defendant  was  guilty  of  culpable  n^ligence 
in  constructing  a  "trap"  or  "pitfall"  un  its 
premises,  within  the  meaning  of  the  above 
rule  of  law.  If  it  was  guilty  of  any  negli- 
gence, it  was  as  to  the  maintenance  of  safe 
pTeraises,  as  to  those  who  were  on  its  prem- 
ises by  express  or  implied  invitatimi,  in  that 
it  failed  to  properly  light  the  entrance  ves- 
tibule, and  the  entrance  into  its  building  at 
or  near  the  place  where  the  plaiutifT  fell. 
The  rule  of  law  under  which  this  defmdant 
is  to  be  held  liable  to  this  plaintiff,  if  at  all, 
is  thus  stated  in  Shearman  ft  Redfidd  tm 
the  Law  of  N^ligence;  "The  occupant  of 
land  is  bound  to  use  ordinary  care  and  dili- 
gence to  keep  the  premises  In  a  safe  condi- 
tion for  the  access  of  persons  who  ocone 
thereon  by  his  invitation,  eiprosa  or  im- 
plied, for  the  transaction  of  business,  or  for 
any  other  purpose  beneficial  to  him;  or,  if 
his  premises  are  in  any  respect  dangerous, 
he  must  give  such  visitors  sufficient  warning 
of  the  danger  to  enable  them,  by  the  use  of 
ordinary  care,  to  avoid  it.  The  extent,  how- 
,  of  liis  legal  obligation  is  to  use  ordi- 
nary care  and  prudence  to  keep  his  premises 
such  condition  that  visitors  may  not  be 
unnecessarily  or  unreasonably  exposed  to 
danger;  and  the  mere  faft  that  one  is  in- 
jured while  on  the  premises  is  no  evidence 
of  n^ligence  on  the  part  of  the  proprietor." 
I  704. 

This  same  rule  of  law  has  been  announced 
in  the  following  cases  decided  by  this  court: 
"The  principle  is  well  settled  that  if  au 
occupier  of  premises,  either  directly  or  by 
implication,  induces  another  to  come  upon 
them,  he  thereby  aasuoies  an  obligation  that 
such  premises  are  in  a  reasonably  safe  con- 
dition, BO  that  the  person  there  by  bis  invi- 
tation shall  not  be  injured  by  them,  or  in 
their  use  for  the  purpose  for  which  the 
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InviUtion  wu  oztended.  Campbetl  v.  Luns- 
lord,  83  Al*.  512,  3  So.  522,  13  Am.  Neg. 
Caa.  164;  Uontgomery  ft  E.  R.  Co.  v. 
Thompson,  77  Ala.  457,  54  Am.  Rep,  72; 
O'Brien  v.  Tftttun,  84  AU.  188,  4  So.  158; 
Sloae  Iron  k  Steel  Co.  y.  Knowlea,  129  Ala. 
410.  30  So.  584;  Lake  Shore  ft  M.  I^.  R.  Co. 
T.  Bodemw,  139  lU.  696,  32  Am.  St.  Rep. 
£18,  29  N.  E.  692;  Alabama  Steel  ft  Wire 
Co.  T.  Clements,  146  Ala,  286,  40  So.  971. 

The  case  most  in  point  nhich  we  have  ez- 
smined  is  that  of  Hoyt  v.  Woodbury,  2(» 
llaas.343,22  L,R,A,(N.S.)  730,  86 N.  E.  772, 
which  supportB  our  holding  that  there  is 
ncfgligence  shown  aa  to  the  conatruction  o£ 
the  pranisea.  In  that  case  the  af&rRiatJTe 
charge  was  directed  tor  the  defendant; 
there  being  no  queeticn  aa  for  failure  to 
IK-operlf  light.  The  langiia^  ia  so  clear 
the  t^iinion,  and  the  fai^s  are  so  simiL 
that  we  quote  in  part  what  Justice  Riigg 
said  in  that  case;  "The  ruling  of  the  pre- 
siding judge,  directing  a  verdict  for  the 
defendant,  should  be  supported  on  th 
ground  that  there  was  no  evidence  of  n^li 
geaiM  on  the  pajt  of  the  defendant.  He 
owned  a  lot  of  land  on  a  slight  hillside,  and 
it  abutted  upon  a  street  which  descended 
the  hill.  He  had  a  right  to  improve  his 
real  estate  in  any  reasonable  way.  He  chose 
to  msinlain  upon  it  a  block  with  two  stores 
separated  by  an  mtrance  to  upper  stories. 
The  problem  which  confronted  him  in  doing 
this  was  Bo  to  arrange  the  means  of  arcess 
to  thene  three  entrancea  as  to  adapt  them  to 
the  varying  grade  of  the  adjacent  sidewalk. 
Thia  could  have  been  done  in  an;  one  of  sev- 
eral different  ways.  But  it  obviously  must 
have  been  done  in  some  way.  So  long  as  the 
present  physical  conflguration  of  this  com- 
monwealth continues  to  exist,  substantially 
the  same  difficultiea  will  confront  those  who 
undertake  to  erect  atructurea  for  the  uae  of 
the  public.  Methods  may  change,  and  f  scili- 
ties  of  access  may  grow  better,  but  the  sit- 
uation of  the  buildings  abutting  upon  hilly 
streets  will  abide.  Persons  entering  this 
building  were  charged  with  knowledge  that 
they  were  not  entering  from  a  perfectly  level 
sidewalk,  and  that  generally  the  floors  of 
buildinga  are  not  of  precisely  the  same  ele- 
vation as  the  sidewalk,  even  where  it  is 
leveL  Customers  entering  or  leaving  stores 
cannot  be  unmindful  of  these  almost  uni- 
versallj  prevailing  conditions." 

Whether  or  not  the  vestibule  or  steps 
down  which  plaintiff  fell  were  properly 
lighted  on  the  occasion  in  question  was  dis- 
pnted,  and  the  queetion  was  submitted  to 
the  jury.  Neither  the  court  nor  the  jury 
were  authorized  to  say  or  find  that  tjiere 
was  any  negligence  in  the  construction  or 
maintenance  of  the  building  or  premises, 
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unless  it  was  in  the  failure  to  btxe  it  prop- 
erly lighted,  on  the  evening  of  the  accident. 
The  evidence  was  without  dispute  that  the 
building,  including  the  part  where  the  in- 
jury occurred,  was  properly  equipped  with 
electric  lighting  apparatus.  The  only  dis- 
pute in  the  evidence  was  as  to  whether  or 
not  the  lights  were  burning  on  the  occasion 
of  the  accident.  Plaintiff's  evideice  tends 
to  show  they  were  not,  while  defendant's 
shows  that  they  were  lighted.  It  was  there- 
fore open  for  the  jury  to  find  this  question 
either  way. 

It  this  issue  was  found  in  favor  of  plain- 
tiff, and  that  such  failure  proximately  con- 
tributed to  her  injuries,  and  she  herself  was 
not  guilty  of  any  negligence  which  proxi- 
mately contributed  thereto,  she  would  be 
entitled  to  recover.  On  the  other  hand,  if 
the  Lghts  were  burning,  and  the  premiaea 
properly  lighted,  then  there  was  no  n^li- 
genoe  whatever  shown  on  the  part  of  defend- 
ant, and,  of  course,  no  liability;  or,  if  the 
plaintiff  was  guilty  of  contributory  n^li- 
gence,  then  she  could  not  recover,  though 
the  jury  should  find  that  the  defendant  was 
guilty  of  negligence  as  to  the  lights.  We 
are  of  the  opinion  that  the  undisputed  evi- 
dence showed  plaintiff  to  have  been  guilty 
of  negligenoe  which  proximately  contributed 
to  her  injury,  and  that  the  general  affirma- 
tive charge  should  have  been  givoi  for  the 
defendant. 

If  the  premises  were  properly  lighted, 
then,  of  course,  there  was  no  negligence, 
except  her  own;  and  if  they  were  not  prop- 
erly lighted,  she  should  have  been  more 
careful  in  going  out  of  the  vestibule  into 
the  main  office  building.  She  had  no  right 
to  assume  that  the  floor  of  the  office  build- 
ing was  on  the  same  level  as  the  floor  of 
the  vestibule.  There  was  a  door  between 
the  two  apartments,  and  this  of  Itself  wa* 
a  warning  to  those  entering,  who  were  not 
acquainted,  to  ascertain  whether  the  floor  to 
the  main  building  was  on  a  level  with  the 
vestibule  and  the  sidewalk,  or  whether  it 
was  reached  by  ascending  or  descending 
steps.  She  is  shown  not  to  have  exercised 
the  slightest  d^ree  of  care  to  ascertain 
what  was  beyond  the  door  which  separated 
the  vestibule  from  the  floor  of  the  main 
office.  Her  own  evidence  shows  that  this 
door  was  shut,  that  she  herself  opened  it, 
and  stepped  or  walked  right  through  as  if 
the  floors  were  on  a  level,  and  fell  down  the 
steps  in  consequence  of  her  own  negligence 
in  failing  to  ascertain  whether  or  not  there 
were  steps  or  stairs  connecting  the  two 
floors.  We  find  a  number  of  cases  very 
similar,  and  in  every  instance,  under  like 
conditions,  the  plaintiff  has  been  held  to 
have  been  guilty  of  contributory  negligence. 
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and  it  fleemi  to  us  there  could  be  no  doubt 
about  the  porrertneae  of  the  dedaioo.  The 
court  of  appeals  of  New  York,  in  a  very 
similar  caae,  aaid  of  like  conditions:  "The 
presence  of  stainvaya  leading  either  to 
higher  or  lower  stories  must  be  expected  in 
hallwnya,  and  we  know  of  no  reason  or  cua- 
torn  which  juatiAes  one  entering  a  atrange 
houae,  in  aaauming  that  tlic  hall  will  con- 
tinue nt  the  same  level.  This  short  flight 
of  stepB  constituted  no  reasonable  source  of 
danger  to  anyone  who  took  proper  precau- 
tions to  see  where  he  was  stepping.  It  was 
in  no  way  similar  to  a  hatchway  or  elevator 
shaft,  nor  even  to  the  nsual  steep  flight  of 
steps  leading  into  a  collar."  Brugher  v. 
Butrhtenkirch,  167  N.  Y.  166,  137,  60  N.  E. 
421. 

The  courts  of^  Massachusetts  have  fre- 
quently made  similar  rulings.  A  recent 
decision,  after  reviewing  similar  caaes,  thus 
summed  up  the  doctrine:  "It  ifl  a  matter  of 
common  observation  that  in  entering  and 
leaving  stores,  halls,  railway  car  atations 
and  platforms,  office  buildings,  and  other 
Iniildings  and  places,  and  private  houses, 
adjoining  surfaces  are  frequently  at  differ- 
ent levels,  and  the  difference  in  level  has  to 
be  overcome  by  one  or  more  steps  of  greater 
or  less  height,  or  by  some  other  device.  The 
same  thing  happens  in  the  interior  of  build- 
ings and  structures.  We  cannot  think  that 
such  a  construction  is,  of  itself,  defective  or 
negligent.  There  is  nothing  in  the  nature 
of  things  which  requires  that  the  floor  of  a 
room,  which  is  entered  from  a  hall  or  cor- 
ridor, especially  in  a  building  like  the 
Tremont  Temple  Building,  should  be  on  the 
Bame  level  as  that  of  the  hall  or  corridor." 
[Ware  v.  Eviuigelical  Baptist  Benev.  &  Mia- 
eionary  Soc.  181  Mbsh.  B85,  63  X.  E.  885.] 

The  English  courts  have  held  to  the  same 
doctrine;  and  so  liavo  luaJiy  other  American 
courts.  The  Iowa  court  holds  to  the  sami 
doctrine,   and  of  a  aimilar  case  it  said 


"The  fact  that  a  door  is  there  is  a  warning 
that  it  is  the  means  of  exit  or  of  entrance 
from  or  to  aome  ot^er  apartment,  and  k 
way  up  or  down  stairs,  or  to  a  baggageroom, 
or  to  a  closet;  and  no  one  has  the  right  to 
assume,  without  knowledge,  or  its  equiva- 
lent, the  character  of  the  place  to  which  it 
affords  access."  McXaughton  t.  Illinois  C. 
R.  Co.  138  Iowa,  ISO,  113  N.  W.  845. 

In  speaking  of  similar  arrangements  at 
a  railway  station,  the  English  court  said; 
"There  was  nothing  to  show  that  the  door 
and  the  steps  beyond  were  more  than  ordi- 
narily dangerous,  and  it  was  necessary  and 
proper  that  something  of  the  sort  should  be 
there  for  the  convenient  use  of  the  station 
by  the  company.  It  would  be  difficult  to  to 
arrange  every  part  of  a  station  aa  to  render 
it  impoasible  for  careless  people  to  meet 
with  injury,"  McNaughton  v.  TUmois  C.  R, 
Co.  136  Iowa,  182.  113  N.  W.  846. 

It  therefore  follows  that  the  trial  court 
should  have  given  the  affirmative  charge  for 
the  defendant.  It  is,  for  this  reason,  un- 
necessary to  treat  separately  other  aaatgn- 
ments  of  error,  insisted  upon;  if  erroin, 
they  were  necessarily  without  possible  in- 

The  proffered  evidence  of  plaintiff  to  show 
that  others  had  fallen  down  the  stepa  was 
properly  diaallowod.  It  waa  not  shown  that 
the  conditions  were  the  same,  Uiat  is,  as  to 
lights  or  absence  thereof,  so  as  to  rwider 
such  evidence  admissible  for  any  purpose; 
it  had  no  tendency  to  show  negligence  on 
the  part  of  defendant,  or  due  care  on  the 
part  of  plaintiff.  Moreover,  in  tliis  particu- 
lar, it  the  conditions  were  the  same,  then  it 
would  necessarily  appear  that  the  perscma 
who  fell  wtre  aJso  guilty  of  negtigence. 

We  find  no  error,  and  the  jndgroont  of  the 
trial  court  roust  be  affirmed. 

Anderson,  Ch,  J„  and  Somervllle  a.iid 
Tliomfts,  J  J.,  concur. 


portion  of  the  loss  and  subrogating  the  in- 
surer to   his  claim  against  the  wrongdoer 
to  the  extent  of  the  sum  paid. 
For  other  case*,  see  Action  or  Suit,  1.  o,  *» 
Dig.  1-58  N.  B. 

(Sayre,  J.,  dissents.) 

(May  9,  IftlS.l 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Moi^ran  County 
in  favor  of  defendant  In  an  action  biought 
to  recover  damages  for  injuries  to  plaintiff's 

NoUi.  —  As  to  whether  one  who  destroys  i  of  action  is  in  the  insurer,  see  annotation 
insured  property  may  defeat  an  action  by  following  this  case,  post,  145,  and  reference* 
the  owner  upon  the  ground  that  the  right  [  therein  tO  annotations  on  ielat«d  questions. 
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JOHJr  W.   WYKER,   Appt., 

TEXAS  COMPANY. 

(—Ala.  — ,  7»So.  7.) 

Inaumiice  —  subroKatlon   of    insurer  — 
action  against  ivroiigdoer. 

One  whose  automobile  is  insured  against 
accident  does  not  lose  his  right  of  action 
against  a  person  negligently  injuring  it,  by 
accepting  from  his  insurer  settlcnient  of  a 


dbyGoogIc 


WYKER  v.  TEXAS  CO. 


149 


automobile  resulting  from  a  coUiaion  with 
defendant's  team,  alleged  to  have  been 
oiiwd  by  the  negligence  of  its  semuit. 
Revereed. 

Statement  by  Gardner,  J.: 

^uit  by  appellaiit  agHJtiat  appellee  to 
recover  damages  in  the  sum  of  $600,  result- 
ing from  a  collision  of  plaJctilTB  aAitomobile 
with  a,  teajn  of  the  defendant  company.  The 
(\}Ui8ian,  it  la  alleged,  waa  cauaed  by  tha 
negligent  conduct  of  the  agent  or  aervnnt  of 
the  defendant,  acting  within  the  line  and 
Acupe  of  hi*  employment,  in  and  about  the 
t,  charge,  or  ciHitrol  of  aaid  t 


Plaintiff's  testimony  tended  to  show  that, 
at  the  time  of  the  accident,  he  had  owned 
for  only  a  few  days  the  Cadillac  car,  which 
wa^  damaged.  That  he  went  to  defenilant'e 
place  of  business,  where  it  was  engaged  in 
ilie  sale  of  gasolene  and  oil  to  the  public, 
for  the  purpose  of  aupplying  his  car  with 
g»!!oIcne.  As  he  was  about  to  leave  defend 
ant's  place  of  businesa,  after  securing  the 
supply,  the  team  of  the  defendant  company 
{ two  mules  attached  to  a  wagon  ]  was 
standing  next  to  the  platfutm  of  the  pliuit, 
to  the  left  of  plaintilT,  going  out.  That  de- 
fendant stopped  his  car  as  he  neiired  the 
wagon,  and  asked  the  driver  of  the  team, 
who  was  standing  on  the  platform,  as  to 
passing  the  team,  and  the  driver  replied 
'■C-ome  on;  they  won't  move."  Thereupon 
plaiatitT  drove  ahead  and,  just  as  he  got 
beside  the  team,  the  mules  whirled  the 
tongue  of  the  wagon  and  hit  the  eide  of  thi 
ear,  causing  the  damagea  entitnerated  in  thi 
testimony,  which  we  deem  unnecoaeary  to 
here  set  out.  PlaintiS  statea  that 
neeesaary  for  him  to  pass  this  team  in  order 
to  get  out  from  defendant's  place  of  buai- 
nesa.  The  driver  waa  not  in  the  wagon  at 
the  lime,  but  was  standing  on  the  platfui 
about  4  or  S  feet  from  the  team,  and  did 
not  have  the  lines  in  his  hand,  and, 
as  plaintiff  knows,  myde  no  effort  to  get 
hohl  of  the  team.  Plaintiff  further  teatiti«d 
tliat  his  cai',  before  tl>e  aeeident,  was  w< 
S3, 150,  and  immediately  afterwards  its 
scalable  value  was  $1,650,  and  that  he 
damaged  in  the  sum  of  $500. 

Upon  cross*examination  of  this  witness, 
be  was  asked,  over  the  objection 
plaintiff,  if  he  had  not  been  paid  a 
money  for  damages  done  to  the  car;  and  if 
the  insurance  ctHnpany,  in  consideration 
thereof,  had  not  obtained  hii 
cover  the  damages  against  the  Texas  Com- 
pany. The  defendant  then  ofTered 
dence  a  release  ei(^ed  by  the  plaintiff,  to 
the  .Ktna  Accident  k  Liability  (Jompany,  in 
words  and  figures  as  follows; 
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In  consideration  of  S200,  to  me  paid  by 
the  jEtna  Accident  &  Liability  Company, 
the  receipt  whereof  is  hereby  acknowledged, 
I  hereby  release  and  forever  discharge  the 
said  company  from  all  liability  under  policy 
No,  GA-ai629,  for  or  on  account  of  loss  or 
damage  to  the  automobiles  described  in  the 
above  policy  (including  their  machinery  or 
equipment) ,  which  occurred  on  or  about  the 
9th  day  of  April,  1915,  at  Decatur,  Alabama. 

■  In  consideration  of  the  payment  of  this 
a,  I  hereby  subrogate  the  said  ^Ctna  Ac- 
cident &  Liability  Company,  to  the  amount 
of  such  payment,  to  all  rights  of  recovery 
tor  such  loss  or  expense  against  the  persons, 
flrms,  corporations  or  estates,  which  have 
paused  or  contributed  to  said  losses;  and  I 
hereby  further  agree,  upon  demand,  to  exe- 
cute all  documents  required  of  me,  and  to 

operate  with  said  company  in  prosecuting 
all  actions  to  efTect  such  recovery." 

Plaintiff  objected  to  the  Introduction  of 
this  release  upon  the  ground  that  the  same 
is  illfgtti,  irrelevant,  and  immaterial,  and 
that  the  matters  set  up  therein  are  res  inter 
alios  acta,  and  matters  in  which  the  defend- 
ant is  not  interested.  The  court  overruled 
the  objection,  and  plaintiff  reserved  excep- 
tion theri'to, 

le  court  gave  the  affirmative  charge  at 
the  defendant's  requeat,  resulting  in  a  ver- 
dict and  judgment  for  the  defendant,  from 
which  plaintiff  prosecutes  this  appeal. 


Gardner,  J,,  delivered  the  opinion  of  the 

It  appears,  from  the  foregoing  statement 
of  the  caae,  the  plaintiff  claimed  damages 
in  the  sum  of  $500,  as  a  result  of  a  collision 
of  his  car  with  the  team  of  the  defendant 
company;  and  plaintiff  insisted  in  his  testi- 
mony that  his  ear  was  damaged  in  said 
sum.  Upon  cross-examination,  over  the 
plaintiff's  objection,  deftndant  introduced  a 
release  executed  bj  the  plaintiff  to  the  -Etna 
Accident  &,  Liability  Company,  releasing 
and  discharging  aaJd  company  from  all  lia- 
bility under  the  policy  o£  insurance  oa  said 
car,  for  the  damages  which  occurred  on  this 
occasion.  This  release  waa  in  consideration 
of  the  8um  of  $200,  and  further  stipulated 
that  the  insurance  company  waa  subrogated, 
to  the  amount  of  such  payment,  to  the  right 
of  recovery  of  the  plaintiff  for  such  loss  or 
expense  against  the  persons  who  caused  or 
contributed  to  said  loss.  The  rights  of  sub- 
rogation therefore,  as  set  forth  in  said 
release,  aje  limited  to  the  amount  of  the 
payment  of  S200.  Said  release  is  here  con- 
atmed  as  merdy  subrogaUng  the  insurance 
company  for  recovery  of  the  limited  sum  so 
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expended  by  it,  and  not  ea  a  transfer  of  the 
plaintiff's  right  of  action  for  the  damages 
siiffered. 

In  the  csae  of  Birmingham  R.  Light  &  P. 
Co.  V.  ^tna  Acci.  k  Liability  Co.  184  Ala. 
tiOl,  64  So.  44,  the  action  was  originally 
brought  in  the  name  of  the  insurance  ' 
paiiy,  the  c'ompany  having  paid  in  fiill  the 
damages  suffered  by  the  owner  of  the  auto- 
mobile. It  therefore  appeared  that  the  in- 
Hiirance  company  was  the  only  party  who 
had  siilTered  any  loss.  As  to  whether  or  not 
the  cause  of  action  could  have  been  prose- 
cuted under  these  circumstances  by  the  in- 
surance company,  in  its  own  name,  wai 
luooted,  but  not  decided.  It  was  there  held 
that,  as  a  matter  of  course,  the  company 
had  the  right  to  amend  the  complaint  by 
adding,  as  the  nominal  plaintiff,  the  n 
<if  the  owner  of  the  ear,  and  proceed  with 
the  cause  a«  thus  amended,  in  the  name  of 
the  owner,  for  the  use  of  the  company. 

Ill  (he  case  of  Coffman  v.  Louiaville  &  N. 
R.  Co.  J84  Ala.  474,  63  So.  527,  was  pre- 
Rented  a  situation  somewhat  analogous  to 
that  liere  under  consideration,  in  that  the 
amount  of  insurance  paid  the  owner  did  not 
ei[ital  the  value  of  the  property  damaged, 
and  therefore  did  not  cover  the  full  loss  to 
tlie  owner.  It  was  there  held  that,  when 
property  which  is  insured  against  toss  by 
fire  is  biimeil,  through  the  actionable  wrong 
of  another,  the  insured  and  insurer  are,  in 
contemplation  of  law,  in  so  far  as  the  loss 
is  eoncemed,  one  person,  and  that  the  in- 
sured may,  for  hie  own  benefit  and  for  the 
benefit  of  the  insurer,  sue  the  wrongdoer 
for  the  loss  caused  by  the  wrong.  In  that 
case  it  was  also  stated  that  the  subrogation 
agreement,  similar  to  that  here  involved, 
had  no  bearing  upon  the  issues  in  the  cause, 
and  was  of  ito  value  as  evidence. 

In  Alabama  G.  S.  R.  Co.  v.  H.  Altman  Co. 
191  Ala.  429,  67  So.  589,  in  diacussing  the 
status  of  nominal  and  beneficial  plaintiffs, 
the  court  said;  "In  all  such  cases  the  rights 
and  status  of  the  equitable,  beneficial,  or 
use  plaintiff  are  fixed  by  the  rights  and 
status  of  the  nominal  plaintiff;  the  nominal 
and  use  plaintiffs,  in  such  cases,  being  re- 
garded as  one  person." 

In  Southern  Garage  Co.  v.  Brown,  1ST 
Ala.  484,  66  So.  400,  it  was  said  that  the 
only  effect  of  bringing  the  suit  to  the  use  of 
the  insurance  company  was  to  declare  a  use 
for  the  compuiy,  and  operated  merely  as  an 
estoppel  on  the  part  of  the  plaintiff  to  deny, 
as  against  the  company,  its  rights  to  the 
proceeds. 

In  the  case  of  Long  v.  Kansas  City,  H.  A 
B.  E.  R.  Co.  170  Alfl.  836,  54  So.  82,  it  was 
held  that  the  question  as  to  who  will  be 
entitled  to  the  proceeds  of  the  recovery,  the 

L.R.A.iei8F. 


insurer  or  the  insured,  la  a  matter  between 
them,  and  constitutes  no  defense  in  an  a^- 
tion  of  damages  against  the  wrongdoer. 

In  Southern  R.  Co.  v.  Blunt  (C.  C.)  165 
Fed.  268,  in  discussing  the  question  in 
whose  name  the  cause  of  action  should  be 
brought  in  cases  of  this  character,  where 
the  owner  was  reimbursed  by  the  insurance 
company  only  partially  for  the  loss  bus- 
tained,  it  was  said:  "If,  from  the  pleadings. 
it  appeared  that  the  Transportation  Mutual 
Insurance  Company  had  paid  to  the  plain- 
tiff only  a  part  of  the  loss,  they  would  be 
jointly  interested  in  the  recovery  from  the 
indemnitors.  Blunt  &  Ward,  and  the  plain- 
tiff could  maintain  the  action  in  its  own 
name  and  recover  the  full  amount  of  the 
loss.  As  to  the  amount  paid  by  the  insur- 
ance company,  it  would  become  a  trustee 
for  said  company.  If  the  insurance  com- 
pany had  paid  the  plaintiff  all  of  the  loss. 
then  this  suit  should  be  by  the  iniiurance 
company  alone,  in  the  name  of  the  railway 
company  as  the  nominal  plaintiff  for  the 
use  of  the  insurance  company.  If  only  a. 
part  of  the  loss  had  been  paid  by  the  in- 
surer,  the  insured  would  be  entitled  to  the 
residue;  and  how  the  money  recovered  is  to 
be  divided  between  them  is  a  question  which 
interests  them  alone,  and  in  which  the  de- 
fendanta  are  not  eoncemed." 

The  question  was  again  discuBsed  in  Webb 
V.  Southern  R.  Co.  (D.  C.)  236  F(h3.  5T8, 
where  several  authorities  are  collated. 

The  exact  question  here  presented  doea 
not  aeem  to  have  been  previously  deter- 
mined by  this  court,  hut  we  are  of  the 
opinion  that  the  logic  of  our  cases,  as  above 
cited,  as  well  as  those  noted  in  the  author!' 
of  other  jurisdictions,  sustain  the  view 
that,  in  a  case  of  this  character,  where  the 
owner  has  been  reimbursed  by  the  insurance 
company,  only  partially,  tor  the  loss  suf- 
fered, and  the  latler  ther(*y  subrogated  to 
the  rights  of  the  owner  only  to  the  ext«nt 
of  the  payment  of  auch  partial  loss,  the 
t  of  action  is  in  the  owner,  and  be  ma^ 
muntain  the  suit  in  hia  own  name;  and 
that  the  question  of  the  distribution  of  the 
proceeds  of  recovery  in  auch  eases  is  a 
matter  concerning  only  the  owner  and  the 

nurance   company,    and    with    which    the 

rongdoer  is  not  eoncemed. 

The  release  here  offered  in  evidence  was 
introduced  for  the  evident  purpose  of  dis- 
closing that  the  plaintiff  had  entirely  parted 

th  his  right  of  action,  and  that  be  could 
not,  therefore,  maintain  the  sniti.  The 
record  shows  that  this  was  the  view  ac- 
cepted by  the  trisl  court.  What  we  h»T« 
herein  stated  is  sufficient  to  diacloee  our 
opinion  that  this  release  was  inadmisaible 
for  such  ptupose— and  what  is  here  said  <w 
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this  question  is  conttned  to  that  particular 
purpose— and  the  objection  thereto  should 
have  been  sustained. 

We  are  also  of  the  opinion  that  the  eri- 
dence  waa  sufficient  for  HubmiaBion.  to  the 
jur}-  upon  the  question  of  negligence  aa 
allied  in  the  complaint,  and  that  tie  court 
committed  error  in  giving  the  affirmative 
charge  for  the  defendant. 


For  the  errors  indicated,  the  judgment  ia 
reversed,  and  the  cause  remanded. 


Anderson,  Ch.  J.,  and  HcClellan,  Hay- 
Held,  SonierTlIIe,  and  Thomaa,  31.,  ooa- 


Say  re,  J.,  disaenta. 


Annotatioa  —  May  one  who  dastroy*  insured  property  defeat  an 
action  by  the  owner  upon  the  ground  that  the  rigbt  of  action 


note  (23  L.U.A.(N.S.)  870),  in  which  it 
IB  stated  that  all  of  the  authorities  are 
in  accord  upon  the  proposition  that,  in 
the  absence  of  statutes  requiring  actions 
to  be  brought  by  the  real  party  in  in- 
terest, the  owner  of  insured  property 
which  hna  been  destroyed  by  another 
has  a  right  of  action  for  such  destruc- 
tion, regardless  of  whether  or  not  he  has 
been    reimbursed    for    his    loss   by   the 

The  same  conclusion  was  reached,  in 
the  following  later  cases:  Long  v.  Kan- 
aas  City,  M.  ft  B.  R.  Co.  (1911)  170  Ala. 
635,  54  So.  62  (action  by  insured  against 
railroad,  through  the  neglinrence  of  which 
his  property  had  been  destroyed);  Coff- 
nian  v.  Louisville  &  N.  R.  Co.  (1913) 
184  Ala.  474,  63  So.  527  (suit  by  prop- 
erty owner  for  hia  own  use,  and  that  of 
insurer,  to  recover  from  railroad,  which 
was  claimed  to  have  caused  fire).  In 
the  first  case,  the  court  said:  "If  A 
negligently  or  intentionally  bums  B's 
house,  and  B  sues  him  for  damages, 
surely  A  cannot  defeat  this  action  by 
pleading  and  showing  that  C  had  paid  B 
the  full  value  of  hia  house,  under  a  con- 
tract of  insurance  between  B  and  C,  ns 
to  which  A  is  a  perfect  stranger.  It  is 
no  concern  of  A's  that  C  may  be,  by 
contract  or  otherwise,  snbM^ated  to  the 
rights  of  B  in  the  matter.  The  question. 
To  whom  will  the  damages  belong  when 
recovered  1  is  one  in  which  the  defend- 
ant has  no  interest.  It  docs  no  even 
affect  the  measure  of  his  liability;  and 
is  not  a  proper  issue  in  the- suit  by  B 
against  A.  The  insurance  of  the  prop- 
erty is  a  mere  indemnity,  and  insurer 
and  insured  are  regarded  as  one  person. 
Thc  mere  fact  that  the  insurer  has  paid 
the  insured  cannot  affect  the  action 
against  the  wrongdoer  who  has  de- 
stroyed or  injured  the  property,  the 
subject  of  the  insuiance.  ...  If  the 
owner  has  recovered  of  the  wrongdoer 
full  value  of  the  property  or  dam- 


This  note  supplements  the  note  on  the 
above  question,  appended  to  Illinois  C. 
Ro.  Co.  V.  Hicklin,  23  LJl.A.(N.S.)  870. 

As  to  who  must  bring  the  action 
against  the  party  causing  the  loss,  in 
eases  in  which  the  insurer  has  made 
good  the  loss  to  the  insured,  and  been 
subrogated  to  the  latter'a  rights,  see 
note  to  Cunningham  v.  Seaboard  Air 
Line  R.  Co.  2  L.RA.{N.S.)  921. 

For  right  of  insurer  which  has  paid 
the  loss  as  against  insured  who  has  te- 
eovered  against  or  settled  with  third 
persons  responsible  for  the  loss,  see  note 
to  Shawnee  F.  Ins.  Co.  v.  Coagrove,  41 

L.R.A.(N.s.)  na. 

As  to  settlement  between  insured  and 
tort-feasor  as  affecting  insurer's  righf 
to  subrogation,  see  note  to  Fire  Asso.  of 
Philadelphia  v.  Wells,  L.R. A.1916A,  1280. 

For  effect  of  discharge  of  person  pri- 
marily liable  for  a  loss  of  insured  prop- 
erty, or  of  a  contractual  provision  giving 
him  benefit  of  insurance  upon  insured's 
right  of  action  against  insurer,  see  note 
to  Brown  V.  Vermont  Mut.  F,  Ins.  Co. 
29  L.R.A.(N.S.)  698. 

As  to  construction  and  eSect  of  stat- 
ute ^vii^  one  who  is  responsible  for  the 
destruction  of  property  by  fire,  the  bene- 
fit of  insurance  effected  by  owners,  see 
note  to  Farren  v.  Maine  C.  R.  Co.  52 
L.R.A.(N.S-)  203. 

It  will  be  noted  that  in  Wtker  v. 
Texas  Ca  ante,  142,  where  the  insured 
had  been  reimbursed  by  the  insurer,  only 
partially,  for  the  loss  suffered  by  reason 
of  damage  to  his  property  by  a  third 
person,  and  the  insurer  had  been  subro- 
gated to  the  insured's  rights  only  to  the 
extent  of  the  payment  of  the  partial 
loss,  the  right  of  action  against  the  one 
eaoaiug  the  damage  to  the  property  was 
held  to  be  iu  the  insured,  and  he  was 
held  entitled  to  maintain  an  action  in 
his  own  name. 

This  decision  is  in  harmony  with  the 
general   rule  laid   down  in  the  former 
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ages,  or  if  the  insurer,  in  the  name  of 
the  owner,  has  so  recovered,  and  a  sec- 
ond action  should  be  brought  by  either 
or  both,  against  the  wrongdoer,  he  eoald 
then  plead  the  former  recovery ;  but,  un- 
til there  has  been  one  recovery  against 
him,  he  cannot  defeat  the  action  by  the 
owner  against  him  for  the  wrongful  de- 
struction of  the  property,  by  showing 
that  the  insurer  had  paid  the  owner  the 
value  of  the  property.  The  payment  is 
not  made  by  the  insurer  for  the  benefit 
of  the  wrongdoer,  but  is  made  in  accord- 
ance with  the  contract  of  insurance.  The 
owner,  of  eomse,  has  paid  the  insurer 
for  the  insurance  or  indemnity ;  and 
whether  this  be  more  or  less  than  the 
damages  for  which  the  wrongdoer  is  lia- 
ble ia  no  coneorn  of  the  latter." 

And  in  Alaska  Pacific  S.  S.  Go.  v. 
Sperry  Flour  Co.  (1917)  94  Wash.  227, 
162  Pao.  26,  it  waa  held  that  an  employer 
who  had  been  compelled  to  pay  for  an 
injury  to  an  employee,  and  had  been  in- 
demnified by  an  insurer,  was  the  real 
patty  in  interest,  within  the  meaning  of 
Rem.  &  Bal.  Code,  §  179,  in  an  action  to 
recover  against  the  one  through  whose 
negligence  the  employee  was  injured. 
The  court  said:  "There  is  a  fatal  fal- 
lacy in  the  reasoning  which  concludes 
that  the  insured  is  made  whole  upon 
payment  of  the  loss  to  him  by  the  in- 
surer, in  that  the  premiums  are  not  re- 
funded to  the  insured,  so  paid  by  him 
to  the  insurer  for  the  jwlicy  of  insur- 
ance, and  these  premiums,  if  paid  over 
some  length  of  time,  would  aggregate  a 
oonaiderable  sum  of  money.  Nor  does  it 
seem  that  a  wrongdoer  should  not  re- 
spond for  his  wrongful  acts  in  daiiiages 
to  the  insured,  and  thereby  profit  by 
reason  of  the  sagacity  of  the  insured  in 
keeping  his  property  protected  by  insur- 
ance. It  is  not  a  necessary  corollary 
.  that  appellant,  by  being  allowed  to  re- 
cover in  this  case,  would  derive  double 
damages,  since  tho  insuj-ance  company 
might  have  a  right  of  action  against  ap- 
pellont  for  the  money  so  recovered. 
(See,  as  to  that  suggestion,  note  in  41 
L.B.A.(N.S.)  719.]  In  any  event,  tho 
answer  to  this  contention  is  that  he  re- 
covers but  once  for  the  wrong  done  him 
by  the  tort-feasor,  and  once  upon  his 
insurance  policy,  by  virtue  of  a  contract 
with  the  insurer,  to  which  the  tort- 
feasor is  in  no  way  privy." 

And  in  Swift  &  Co.  v."Wabash  R.  Co. 
(1910)  149  Mo.  App.  526,  131  S.  W.  124, 
it  was  held  tliat  the  insured  was  not 
precluded  by  the  statute  requiring  ac- 
tions to  be  prosecuted  iu  the  name  of 
L.R.A.UI16F. 


the  real  party  in  interest,  from  roam- 
taining  an  action  against  one  responsible 
for  the  fire  which  destroyed  its  prop- 
erty, where  it  appeared  that  the  insured 
received  the  full  value  of  the  property 
from  three  insurance  companies,  and 
executed  three  assignments,  to  the  ex- 
tent of  the  payment  made  by  each,  of 
the  insured 's  claim  against  the  tort- 
feasor, the  court  holding  that  the  wrong- 
ful act  gare  tIbo  to  bat  one  baMlity,  and 
that  the  legal  right  to  sue  remained  In 
the  insured,  which  was  entitled  to  main- 
tain an  action  in  its  name  for  the  bene- 
fit of  the  insurers. 
In    Southern    Oarage    Co.    t.    Brown 

(1914)  187  Ala.  484,  65  So.  400,  where 
an  action  was  brought  in  the  name  of 
the  owner  of  an  automobile,  for  the  use 
of  the  insurer,  to  recover  against  one 
who  was  alleged  to  have  caused  damage 
to  the  automobile,  it  was  held  that  the 
only  effect  of  bringing  the  suit  for  the 
use  of  the  insurer  was  to  declare  a  use 
for  the  latter,  and  that  the  defendant 
had  no  concern  with  that,  and  the  plain- 
tifE  was  not  bound  to  advance  proof  on 
the  subject. 

And  in  Louisville  &  N.  R.  Co.  v.  Morse 

(1915)  143  aa.  110,  84  S.  E.  428,  where 
the  insurers  had  paid  to  the  owners  of 
property  destroyed,  an  amount  for  insur- 
ance not  exceeding  the  value  of  the 
property,  and  the  insured,  in  instituting 
an  action  to  recover  against  the  tort- 
feasor in  an  equal  sum.  made  the  insurer 
the  usee  of  the  suit,  this  was  held  not  to 
furnish  a  ground  of  complaint  to  the 
tort-feasor,  whether  the  insurer  would 
have  been  entitled  to  recover  under  the 
doctrine  of  subrogation  or  not. 

In  Pittsbujgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Childs  (1915)  183  Ind.  464,  108  N.  E. 
583,  where  an  insurer  had  paid  a  prop- 
erty owner  a  part  of  his  loss,  and  the 
insurer  and  insured  joined  aa  plaintiffs 
in  an  action  against  the  one  causing  tho 
destruction  of  the  insured  property,  the 
insurer  seeking  to  recover  the  amount 
it  had  paid,  it  was  held  that  they  might 
properly  join  as  plaintiffs. 

In  Webb  V.  Southern  R.  Co.  (1916) 
235  Ted.  578,  where  a  suit  was  brought 
by  a  property  owner  to  recover  against 
one  who  had  negligently  caused  the  de- 
struction of  property,  a  part  only  of 
which  was  covered  by  insurance,  it  was 
hold  that  a  statute,  which  provided  that 
in  all  cases  where  suits  were  broi^bt  in 
the  name  of  the  person  having  the  legal 
right,  for  the  use  of  another,  the  bene- 
ficiary should  be  considered  as  the  sole 
party  on  the  record,  had  no  applici^ion. 
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althoogh  the  insnrera  had  paid  to  the  I  tanto,  to  such  share  in  the  judgment  re- 
«xtent  of  the  insurance.  The  court  said  covered  for  the  loss  as  was  equal  to  the 
that  the  only  r^ht  the  insurance  com-  amount  paid  by  them  under  their  poU- 
pantes  had  was  to  be  subrogated,  pro  I  cies.  J.  T,  W. 


AIiAB&HA  BCPREMB  COCBT. 

ASHLAND    OIL    MILL    ft    FERTILIZER 
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Erid«niw  —  exclusion  —  rorm  of  action. 

I.   Eridence  cannot  be  exoUided  under  a. 
complaint  containing  counts  in  trover  and 
detinue,  on  the  theory  that  the  action  is  in 
detinue. 
For  elfc«r  ea«M,  ae»  Aitdawe,  XIII.  «,  i» 

Dig.  l-5i  ».  S. 


Sale  —  statement  on  gin  ticket  —  effect. 

2.  The  owner  of  a  cotton  gin  uannot  efTect 
a  purchase  of  the  seed  by  placing  on  the 
ticket  issued  to  farmers  to  indicate  the 
atnonnt  of  seed  delivered  at  the  gin,  a 
statement  tliat  the  seed  left  ia  sold  to  the 
gin  company,  and  that  the  ticket  is  not 
n<%otiabt& 
For  other  caaea,  tee  Bailment,  I.  tn  Dig. 

ISZ  N.  8. 

(May  9,  1918.) 

APPEAL  by  defwdant  from  a  Judgment 
of  the  Circuit  Court  for  Clay  County  in 
plaiutttT's  favor  in  an  action  brought  to 


Vote.  — Where  one  with  whom  goods  are 
depodited  is  not  bound  to  restore  the  specific 
goixls,  but  faaa  an  option  to  return  them  in 
kind,  the  transaction  ia  ordinarily  to  be  re- 
garded as  a  sale  rather  than  as  a  bailment, 
since  its  practical  affect  must  alwa^  be  to 
operate  as  a  traiiafer  of  the  title  to  the 
goods  deposited.  An  exception  to  this  doc- 
trine, arising  out  of  the  custom  of  trade  and 
the  understanding  of  the  parties,  exists  in 
the  case  of  grain  deposited  in  a  warehouse 
or  elevator  to  be  commingled  with  other 
grain  there  deposited.  In  such  case  the 
transaction  is  r^arded  aa  a  mere  bailment, 
though  it  is  not  coBtcstplated  that  the  de- 
poeitary  shall  retum  uie  identical  grain 
stored,  but  only  an  equal  amount  of  the 
nme  Idnd  and  grade.  See  3  R.  C.  L.  pp. 
7S-7.5,  6  C.  J.  1008,  1097.  This  e:(ception 
WDuId  seem,  for  similar  rc^ainne,  to  extoni! 
to  cases  where  cotton  sent  to  the  gin  has 
hecn  coomiiagled  with  the  Hnt  or  seed  of 
oihcra  in  the  operatitm  of  gimiing. 

That  whero  cotton  is  delivered  to  another 
to  be  ginned,  for  a  specified  price,  there  is 
a  bailment  for  hire,  has  been  held  in  a 
number  of  cases,  in  which,  however,  it  ducH 
not  appear  that  the  depositor  wa^  not  to 
receire,  in  its  altered  form,  the  identical 
cotton  deposited.  Pattison  v.  Wallace,  1 
Stcvr.  (Ala.)  48;  Maxn-ell  v.  Bason,  1  Stew. 
(Ala.)' 514;  HacknevT.  Perry.  142  Ala.  628, 
44  So.  1020;  Ccmeord  Variety  Works  v. 
Beckluun,  112  Ga.  242,  37  &.  E.  3B2;  Mo- 
Donald  V.  Hardar,  —  Oa.  App.  — ,  95  S.  £. 
320;  Broiissard  v.  Declouet,  S  Mart.  N.  S. 
■2oO;  Batcaville  Gin  Co.  v.  Wliiften,  90  Miss, 
210,  50  .So.  608;  Bryan  v.  Fowler,  70  N.  C. 
596;  Foster  v.  Taylor,  2  Brev.  348;  M'Caw 
▼.  Kimbrel,  4  M'Cord,  L.  220;  Robinson  v. 
Southern  Cotton  (»1  Co.  —  S.  C.  — ,  93 
S.  EL  395)  WoUer  r.  Parker,  5  Coldw.  476; 
JteUon  V.  Taylor,  11  Lea,  2M,  47  Am.  Rep. 
-2S1,  I  Am.  N^.  Caa.  833, 

And  where  cotton  is  delivered  to  a  com- 
press company  for  compression,  for  hire,  thp 
transaction  constitutes  a  bailment.    Sea  Ins. 
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Co.  T.  Vicksbui^,  8.  4  P.  R.  Co.  17  L.R.A. 
(N.  S.)  925,  86  a  C.  A.  544,  159  Fed.  676; 
Loeb  Gompreaa  Co.  t,  Bromberg,  —  Tex. 
Civ.  App.  — ,  140  S.  W.  476. 

In  Phcenix  Cotton  Oil  Co.  v.  Pettua,  — 
Ark.  — ,  203  S.  W.  39,  where  persona  taking 
seed  cotton  to  be  ginned  received  a  ticket 
on  which  was  marked  the  bale  number  and 
gin  weight,  reading:  "Baled  cotton  claim 
Licketi  On  return  of  this  ticket,  properly 
iudorsedj  we  will  deliver  one  bale  cotton 
ginned  for  [the  name  of  the  party].  All 
cotton  left  at  gin  is  at  owner's  risk  of  loss 
or  damage  by  iire  or  otherwise.  Phcenix 
Cotton  Oil  Co.,"  it  was  held  that  the  con- 
tract evidenced  by  such  ticket  cMablished 
the  relationship  of  bailor  and  bailee,  for 
liire,  between  the  parties. 

In  First  State  Bank  v.  Barnett,  48  Tei. 
Civ.  App.  82,  106  S.  W.  1S2,  where  it  ap- 
peared that  the  owner  of  a  public  cotton 
gin  charged,  aa  compensation  for  ginning, 
40  oente  per  hundred  pounds  for  each  100 
pounds  of  lint  produced,  and  gave  his  cub- 
tomecH  all  of  the  ^eed  out  of  :Ute  cotton 
ginn^,  allowing  64  pounds  of  cotton  seed 
to  every  100  pounds  of  seed  cotton,  and 
tliat,  as  the  cotton  was  ginned,  the  seeds, 
if  the  owner  deaired,  weie  caught  aa  they 
came  frwn  the  gin  and  delivered  to  the 
owner,  but,  generally,  that  they  were  run 
from  the  gin  into  a-  large  seed  house,  and 
the  customers  given  seed  out  of  this  house 
at  the  rate  above  mentioned,  it  waa  held 
that  the  transaction  was  a  bailment,  rather 
than  a  sale  of  Ihe  seed;  that  tlie  fact  tlMt 
Uie  seed  from  a  cviutoraer's  cotton  was  per- 
mitted hy  hint  to  lie  run  inlo  the  seed  house, 
and  there  commingled  with  the  tteinl  of  other 
parties,  so  that  it  was  impossible  for  the 
identical  seed  to  again  be  delivered  to  him, 
did  not  convert  what  would  otherwise  have 
been  a  bailment,  into  a  sale;  and  that  the 
fact  that  64  pounds  per  100  poimds  of  seed 
cotton  was  adopted  as  the  qiuintttj  each 
cuRtomcr  should  receive  did  not  alter  the 
nature  of  the  relations  ol  the  parties. 
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of   certain   cotton   eeed. 
AArmed. 

Statement  by  Gardner,  J.: 

Appellee  (plaintiff)  sues  appellant  (de- 
foidant)  for  15,308  pounda  of  cotton  seed, 
and  alao,  under  a  separate  count,  tor  the 
conversion  of  said  seed.  The  complaint  wsa 
afterwards  amended  by  adding  counts  A,  B, 
and  C,  ivhich  are  the  common  counts  for 
money  due  hy  account,  merchandise,  goodi, 
and  chattels,  sold  by  the  plaintiff  to  the  dfr 
fendant,  and  on  an  account  stated;  it  being 
sllegetl  that  al!  these  different  counta  an 
out  of  the  BHiue  transaction,  and  relate 
the  same  subject-matter.  There  waa  verdict 
and  judgment  for  the  plaintiff  in  the  sum  ol 
$487.51,  and  from  this  judgment  the  defend- 
ant prosecutes  this  appeal 

The  teatimony  for  the  plaintiff  tended  to 
ahow  that  the  defendant  company  was  in 
possession  of  the  cotton  seed,  the  aubjeet- 
in&tter  of  this  suit,  onder  &  replevin  bond, 
and  demand  had  been  made,  before  bringing 
suit,  for  said  seed,  which  demand  was  re- 
fused. Evidence  was  also  offered  to  show 
the  value  of  the  seed  at  the  time  and  plara 
of  the  demand  and  converaion.  The  t«Bti' 
mony  further  tended  to  show  that  plaintiff 
had  bought  these  seed  from  a  number  of 
formers,  who  had  carried  their  cotton  to  the 
defendant  company  to  be  ginned,  and  after 
the  cotton  was  ginned  the  seed  were  blown 
into  the  seed  hnuse,  and  the  farmer  given  a 
ticket  aa  evidence  of  (he  amount  of  cotton 
seed  due  him.  The  defendant  company  h&d 
these  tickets  printed,  which  were  in  the 
following  form; 

3S5.    Scale  Ticket.    Ashland,  Alabama, 

,  iBia. 

Ashland  Oil  JUll  *  Fer-    Oroes 

tiliser  Co.  Tare 


Driver. Toll 

Net  Seed  Cot ... . 
'Accoimt Net  lbs.  seed 

lbs.  pr  per  ton  amt. 

Seed  left 

Soed  Settled 

Seed  left  at  gin  and  seedhouse  ue  sold  to 
Ashland  Oil  Mill  4  Fertiliiior  Co.,  BJtA  sub- 
ject to  settlement  on  or  before  January  15th 
after  date  of  ticket  and  at  ruling  prices 
paid  by  said  company  on  day  of  settlement. 
Subject  to  five  per  cent  shrinkage. 

Not  n^otiable. 
[Signed]    Ashland  Oil  Mill  i.  Fertilizer  Co., 
By ,  Weigher. 

The  plaintiff  had  purchased  the  seed,  the 
eubject-matter  of  this  litigation,  from  vari- 
ous farmera,  and  they  had  delivered  to  him ' 
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ticketa  representing  the  amount  of  seed  im 
defendant's  poeseasion;  the  total  amount 
purchased  by  the  plaintiff,  as  represented  by 
these  tickets,  beijig  15,30S  pounds.  The  evi- 
dence shows  that  pl.iintifT  demanded  of  the 
manager  of  defendant  oil  mill  company  the 
seed,  as  represented  by  the  tickets,  prior  to 
the  iuatitutton  of  thte  suit^  and  the  said 
manager  refused  to  deliver  the  aeed,  but 
admitted  he  had  them  in  his  poasessioD. 
Plaintiff  then  tendered  to  defendant  com- 
pany $10  in  money  as  storage  charge  for 
said  aeed,  and  defendant  still  refused  to 
deliver  the  seed,  or  to  give  any  InformaUon 
aa  to  what  the  storage  charges  were,  if  any. 
The  manager  of  the  defendant  company  of- 
fered to  pay  plaintiff  $53  per  ton  for  aaid 
seed  on  the  day  of  demand,  but  seed  were, 
in  fact,  on  that  day,  worth  $58  per  ton. 
That  at  the  time  he  (plaintiff)  donanded 
the  seed,  the  majisger  said,  "You  can  hav? 
your  seed  lesa  6  per  cent  shrinkage  or  stor- 
age," and  plaintiff  answered,  "I  will  pay 
you  your  money  for  the  storage." 

One  of  the  farmers  who  sold  B<»ne  of  the 
aeed  to  plaintiff  teetiOed  that  he  Uit  some) 
cott<m  at  the  defemdant's  mill,  aa  represented 
by  the  ticket  which  was  offered'  in  evidence, 
with  the  blanks  Ailed  out  aa  to  tlie  amount 
of  seed  cotton,  lint  cotton,  and  the  net 
of  seed,  together  with  the  nanne. 
This  witness  stated  that  he  did  not  sell  the 
the  oil  mill,  but  when  he  left  the 
mill  he  was  given  a  ticket,  and  that  he  aub- 
aequently  sold  the  aeed  to  the  plalDtiff.  Htt 
further  testified  that  the  ticket  was  givok 
to  him  by  the  weigber  at  the  scales,  but  he 
had  made  no  arrangonenta  with  the  oil  mill 
take  a  ticket  like  this  before  the  scett 
i  blown  in,  or  before  they  gave  me  the 
ticket;''  that  he  made  no  arrangement  with 
ill  to  allow  a  reduction  cm  the  seed 
of  6  per  cent  shrinkage,  "or  any  otber  agree- 
ment of  that  kind."  It  was  agreed,  in  eub- 
stanoe,  that  the  testimony  concerning  the 
tickets  of  the  other  fanners  who  sold  the 
seed  in  question  to  the  plaintiff  would  be 
"le  same  aa  was  the  testimony  of  this  wit~ 

The  manager  for  the  defendant  e<mipMiy 
teetifled  that,  when  the  seed  were  demaadect 
of  him,  he  stated  he  would  deliver  the  aeeil 
teas  5  per  cent  ahrinkage,  or  would  pay  th^ 
market  value,  less  5  per  cent,  and  take  the 
seed;  that  he  did  not  refuse  to  let  plainUff 
have  the  seed,  but  told  him  that  he  would 
'deliver  them  at  any  time,  leas  the  5  per 
cent  shrinkage,"  or  would  buy  than  at  the 
market  price,  lesa  6  per  cent.  He  fnrther 
stated  that  he  did  not  refuse  to  deliver  the 
seed,  if  plaintiff  would  settle  according  to 
the  terms  of  the  ticket ;  that  the  ticketa  had 
been  printed,  and  he  did  not  know  tkkt  he 
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bad  mids  vny  Terbal  ftgreenMnt  with  tti« 
fnrmerB,  and,  in  fact,  bad  tunde  no  agree- 
ment,  except  as  etaUd  on  the  tickle;  th»t 
the  defendant  irae  paid  for  the  baf^ng, 
^nning,  and  ties,  and  then  bought  the  seed 
aiTording  to  tbe  terms  of  the  ticket;  that 
fome  of  tbe  aeed  had  been  in  atorage  for 
same  time,  and  mom  for  a  very  short  time. 
Ihcre  was  no  eridence  tending  to  show  how 
much,  if  uiy,  seed  would  shrink,  and  vhAt 
was  the  aetuai  shrinkage  charge  or  storage 

There  were  aome  chargaa  refused  t«  the 
defendant.  A  written  charge  was  given  at 
the  request  of  defmdant,  and  read  to  the 
jury,  but  this  charge  is  not  set  out  in  the 

Messrs.  Lackey  A  Rowland  for  appel- 
lant. 

Messrs.  Riddle  A  Riddle,  for  appellee; 

The  measure  of  damages  in  an  a^itioa  for 
the  conversion  of  property,  which  is  of  fluc- 
tuating value,  may  be  the  highest  market 
valae  between  the  date  of  the  conversion 
and  the  trial,  and  it  is  competent  to  prove 
the  highest  market  value. 

McGowsn  V.  Lynch,  151  Ala,  4S8,  44  So. 
573;  Ryan  v.  Young.  147  Ala.  ««0,  41  So. 
954;  Mall  V.  Nix,  150  Ala.  *ZS,  47  So.  335. 

Cnder  no  circumstances  can  a,  bailee  set 
up  title  another  does  not  assert,  and  keep 
for  himself  the  goods  as  his  own. 

Croaswell  v.  Lehman,  54  Ala.  36S,  25  Am. 
Rep.  «S4. 

Tbe  appellant  ia  estopped  from  setting  up 
any  claim  to  the  aeed  involved  in  this  suit. 

Thompson  v.  Sanborn,  11  N.  H.  201,  38 
Am.  Dec.  490;  Traun  v.  KeitTer,  31  Ala. 
136;  Formby  v.  Hood,  119  Ala.  Z31,  24  So. 
359;  Herzberg  Bros.  v.  Hollis,  110  Ala.  400, 
24  So.  S42;  Ashuret  v.  Ashurst,  110  Ala. 
219,  24  So.  760;  Sullivan  v.  Conway,  81 
Ala-  154,  60  Am.  Rep.  142,  1  So.  047;  Pow- 
ers V.  Harris,  68  Ala.  410. 

Appellee  was  entitled  to  the  affirmative 
charge. 

Riddle  v.  Blair,  148  Ala.  463,  42  So.  560, 
163  Ala.  314,  51  So.  14,  3  Ala.  App.  204,  57 


Gardner,  J.,  delivered  the  opinioH  of  the 

It  is  flrst  insisted  by  counsel  for  appel- 
lant that  the  court  erred  in  refusing.  In  the 
oral  instruction,  to  charge  the  jury  tJiat,  if 
they  found  for  the  plaintiff  under  tbe  first 
count  of  the  complaint,  they  must  And  for 
tbe  specific  propnty  sued  for,  or  its  alter- 
nate value.  Gridently,  counsd  intend  to  in- 
sist upon  Uie  failure  at  the  couK,  In  the 
oral  charge,  to  use  this  speeifte  liaguage,  as 
there  is  nothing  in  the  record  to  indicate 
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any  refusal  of  the  court  to  do  so.  No  charge 
refused  to  tlje  defendant,  aa  found  in  the 
record,  has  reference  to  that  matter,  and  no 
exception  was  reserved  to  any  portion  of 
the  oral  charge  of  tbe  court  Clearly,  there- 
fore, this  insistence  is  without  merit. 

It  is  next  urged  that  reversible  error  wm 
committed  in  overnilitig  the  objection  to  the 
question,  "What  is  the  highest  market  price 
of  cotton  seed  in  Aahlacd  since  this  auit 
was  filed  I"  The  ground  of  the  objection  is 
single,  and  was  as  follows;  "This  action 
was  in  detinue,  and  the  value  of  the  jn^p- 
erty  at  the  time  of  the  filing  of  the  suit  is 
the  metsnre."  Count  1  of  the  complaint  is 
in  trover,  and  there  was  no  error,  therefore, 
in  overruling  this  objection.  McOowan  v. 
Lynch,  161  Ala.  458,  44  So.  573. 

Aa  to  tike  other  charges  refused  to  the 
defaidant,  the  argiunent  proceeds  upon  the 
assumption  that  the  plaintiff  has  brought 
suit  upon  what  ia  cajled,  in  this  record,  the 
"scale  tickets,"  and  as  the  same  were  marked 
nonnegotiable,  and  not  transferred  in  writ- 
ing, therefore  the  plaintiff  is  without  title, 
and  cannot  maint«in  the  action.  In  eur 
opinion,  this  is  a  misconception  of  the  evi- 
dence presented.  We  think  the  testimony 
clearly  shows  that  these  tickets  were  mere 
evidences  of  the  amount  of  seed  in  the  pos- 
bcssion  of  the  defendant  company,  of  which 
the  said  company  was  the  bailee.  Riddle  v. 
Blair,  148  Ala.  461,  42  So.  500;  id..  103 
Ala.  314,  N  So.  14.  The  evidence  shows. 
without  dispute,  that  the  plaintifT  purcliased 
the  seed,  which,  being  peraonal  property 
wae,  of  course,  subject  to  a  verbal  sale,  and 
no  writing  was  necessary  to  pass  the  title. 
Riddle  v.  Blair,  supra. 

The  evidence  further  shows,  without  dis- 
pute, that  the  original  owner  of  the  seed 
left  the  same  at  the  defendant's  mill,  and 
subsequently  sold  the  seed  here  in  question 
to  plaintiff;  that  he  made  no  agreement  of 
sale  whatever  with  the  defendant  company, 
or  agreement  as  to  deduction  for  shrinkage, 
or  any  agreement  of  like  kind.  After  the 
seed  were  stored  the  farmers  were  merely 
handed  these  tickets  in  tbe  printed  form,  as 
indicated  in  the  statement  of  the  case.  It 
does  not  appear  that  their  attention  was 
directml  to  the  matter  printed  at  the  bottom 
of  the  tit^t,  or  that  they  had  any  informa- 
tion as  to  the  same.  Indeed,  the  testimony 
of  the  manager  tor  the  defendant  company, 
to  tbe  effect  that  he  offered  to  buy  tbe  seed 
from  the  plaintiff,  less  the  E  per  cent,  tends 
very  strongly  to  show  that  it  was  not  eon- 
aidered  that  any  sale  had,  in  fact,  been 
made.  For  the  purpose  of  making  a  eale  or 
valid  contract,  there  must  be  a  meeting  of 
the  minds  of  the  oontracting  parties,  and 
clearly  what  waa  here  done,  under  the  un- 
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dispi^ted  eridence  in  this  eaae,  created 
iMitlier  a  sale  gr  any  bindiog  contract  aa  to 
R  deduction  for  slirinkage.  The  cuo  of 
Tabler  v.  Sheffield  Land,  Iron  A  Coal  Co.  79 
Ala.  377,  68  Am.  Rep.  603,  cit«d  by  counael 
for  appellant,  ia  without  eppllcatiun  to  the 
instant  case,  as  ia  readily  disclosed  by  an 
examination  of  that  autliority. 

We  do  not  treat  the  refused  charges  sepa- 
rately, as  what  we  have  here  said  sufficiently 
indicates  that  no  error  was  committed  in 
their  refusal. 

Tliere  remains   onlj   one   other   question 


argued  in  biief,  relating  to  tbe  objection  t» 
a  question  asked  on  cross-esaminatiou, 
which  we  consider  aa  entirely  free  frcon 
prejudicial  error  oa  not  to  oall  for  separate 
treatment  her^  tlunigh  it  has  been  given 
careful  consideration  in  ooDsult»tion. 

We  find  no  reverdbla  error  in  the  record, 
and  the  judgment  appealed  from  will  be 
affirmeiL 

Affimied. 

Anderson,  Ch.  J.,  and  MayBeld  and 
Somervlllei  JJ>,  concur. 
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LON  GREGORY 

WILLIAM  NELSON,  Appt 

(103  Kan.  102,  173  Pac.  414.) 

Iilbe)  and  slander —  Impntatlon  of  lar- 
ceny. 

1.  One  who  makes  an  imputation  that  an- 
other has  committed  larceny  or  an  oSense 
involvinf;  moral  turpitude,  which  is  not  true 
nor  privileged,  cannot  escape  liability  for 
the  slander  by  stating,  in  connection  with 
it,  the  facta  or  information  upon  which  his 
belief  or  opinion  of  guilt  is  based. 

For  other  cases,  see  lAbel  and  Blander,  II.  b, 

in  Dig.  1-52  N.  8. 
Appeal  —  Instruction  —  preJiIBlcc. 

2,  On  an  CTtamination  of  the  record,  it  is 
held,  that  an  instruction  in  conflict  with  the 
rule  stated  in  paragraph  1  has  not  been  ren- 
dered immaterial  error  by  the  special  find- 
ings returned  by  the  jury. 

For  other  cases,  see  Appeal  and  Error,  VII. 
k,  4.  i»  Dig.  1-5S  N.  S. 

(June  8,  1918.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Sedg«'ick  County 
granting  plaintiff  a  new  trial  in  an  action 
brought  to  recover  damages  for  an  alleged 
slander.     Affirmed. 

The  facts  are  stated  In  the  opinion. 

Messrs.  B.  L.  Holmes,  Charlee  O. 
Tanker,  W.  E.  Holmes,  and  Jolin  W. 
Adams,  for  appellant: 

If  simply  an  opinion  or  suspicion,  which, 
of  course,  precludes  the  idea  of  a  charge  of 

Hcaxlnates  bj  Johitstom,  Ch.  J. 

Note. —  The  eflect  of  staling  the  facts 
Upon  which  the  charge  is  made,  to  limit  the 
ordinary  meaning  of  the  words  upon  which 
an  action  for  libel  or  slander  is  based,  is 
discussed  in  the  annotation  following  this 
case,  post,  152; 

L.R.A.1918F. 


misconduct,  or  a  conclusion  from  the  facta 
stated,  ia  given,  such  opinion  and  CMiclusion 
cannot  be  made  the  basis  of  an  action  of 
slander. 

Williams  v.  Cawley,  18  Ala.  206 1  Van- 
Rensselaer  v.  Dole,  1  Johns.  Cas.  279;  Mc- 
Carty  v.  Barrett,  12  Minn.  404,  Gil.  398; 
25  Cjc  298;  18  Am.  &  Eng.  Enc.  Law,  987. 

The  facts  show  a  privileged  situation. 

Mueller  v.  Radebaugb,  70  Kan.  307,  SS' 
Pac.  flI2;  Miller  v.  Niickolls,4L.R.A.(N.S.) 
14B,  note;  25  Cyc.  391;  Taylor  v.  Chambers, 
2  Ga-  App.  178,  53  S.  E.  369;  Eamea  r. 
Whittaker,  123  Mass.  342;  Cristraan  v. 
Cristman.  36  111.  App.  567 ;  Chapman  v. 
Batlle,  124  Ga.  574,  52  S.  E.  812;  Hancock 
V.  Blackwell,  139  Mo.  440,  41  S.  W.  205; 
18  Am.  A  Eng.  Ene.  Law,  1038;  State  v, 
Wilcoi,  90  Kan.  80,  132  Pac  982;  Newell, 
Slander  &  Ubed,  2d  ed.  p.  500;  Coleman  v. 
MacLennan,  78  Kan.  711,  20  L.R.A.(N.S.) 
381,  130  Am,  St.  Rep.  390,  08  Pac.  2S1. 

Messrs.  Stanley,  Slanler,  &  Heeler  for 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  to  recover  damages  ia/r 
slander.  The  general  verdict  and  special 
findings  of  the  jury  were  in  defendant's 
favor.  The  defendant  appeals  from  tlie 
order  of  the  trial  court  granting  plalntilT  a. 
new  trial,  wliich  was  made  upon  the  sole 
ground   that   one   of   the   instructions   was 


The  petition  set  forth  certain  statements 
alleged  to  have  been  made  by  defendant  to 
several  persons,  falsely  accusing  plaintiff  of 
having  committed  unlawful  and  criminal 
acts  against  dafendaut'a  property.  Defend- 
ant's answer  was  a  general  denial,  and  he 
further  alleged  that  unlawful  acta  were,  in 
fact,  committed  against  hia  property;  that 
ho  consulted  with  the  county  attorney,  who 
directed  him  to  make  an  investigation  as  to 
who  committed  tbe  wsUj  that,  if  defendant 
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iDu}«  any  of  the  statements,  or  statements 
uimilar  to  those  charged  in  the  petUtun,  the; 
were  privileged  communicaliims,  spoken  tmly 
ta  those  in  the  eniplu^  of  or  BBsisling  de- 
fendant, and  were  made  to  carry  out  the 
infitructiona  of  the  county  attorue;,  and  in 
an  honest  effort,  without  malice,  to  deter- 
mine who  had  conuuitted  the  wionga  and 
crimes  referred  to.  The  facu,  a«  found  by 
the  jury,  were  that  defendant's  engine  was 
moved  and  damaged,  same  feed  burned,  a 
horse  killed,  a  cow  stolen,  and  a,  water  tank 
punctured  with  diot;  that  ae  soon  as  these 
(tepredatiiMis  commenced,  and  from  time  to 
time  thereafter,  he  consulted  with  the 
county  attorney,  and  was  advised  by  him 
to  «acertain  and  secure  evidence  against  the 
guilty  parties,  and  to  use  hia  friends 
employ  detectives  for  that  purpoaei  that 
defendant  undertook  to  carry  out  the  county 
attorney's  inatructions,  and,  in  so  doing, 
mmde  the  atatements  complained  of,  without 
aay  malicious  purpose  to  injure  plaintiff. 
The  instruction  cwnplaioed  erf  K»e  that,  if 
defaidaut's  property  was  destroyed  as  al- 
iened, and  thereafter  he  went  to  the  persous 
meotioned  in  the  petition,  and  "did,  without 
malice  or  the  intent  to  falHely  accuse  plain- 
tifl,  state  t«  such  persons  truthfully  all  of 
the  facts  and  information  which  the  defend- 
ant had  in  his  posseaeion,  and  did  recite  all 
such  facts,  and  state,  oi  make  it  fairly 
appear  from  hia  statement  that  he,  the  de- 
fendant, was  merely  giving  hia  opinion  or 
Buapiciona  that  the  plaintiff  was  guilty  of 
the  acts  charged,  because  it  was  bis  conclu- 
sion from  the  facts  recited  that  ttie  plaintiff 
was  guilty,  then  the  utterance  of  such  al- 
lied Blanderous  words  could  not  be  the 
basis  of  a  cause  of  action  for  slander.  Un- 
der auA  oircumstances,  the  persona  hearing 
such  worda  would  have  no  right  to  Iielieve 
that  defendant  changed  plaintiff  with  such 
acta,  but  merely  that  it  was  defendant's 
opinion  that  such  facts  indicated  or  showed 
that  the  plaintiff  wait  guilty  of  the  acts 
rharged.  The  effect  of  this  would  not  be 
the  charging  plaintiff  with  the  cummiaaion 
(if  such  acta,  but  merely  that  theae  facts  led 
dcfendant'a  mind  to  thia  conclusion." 

The  court  rightfully  concluded  that  the 
instruction  incorrectly  stated  the  law  ap- 
plicable to  the  case.  It  conveys  the  idea 
that  one  may  charge  anotlter  with  a  felony 
of  which  he  is  not  guilty,  without  liability, 
if,  in  connection  with  it,  he  states  the  facts 
and  information  in  hia  posaeasion,  and  if  he 
makes  it  appear  that  his  opinion  a.t  to  the 
guilt  of  the  accused  is  based  upon  the  facts 
stated.  Here,  there  waA  no  attempt  to  al- 
lege or  prove  the  truth  of  the  criminal 
chalice  which  bad  been  made  against  plaia- 
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tiff,  and  the  presumption  must  be  that  they 
were  untrue.  Charges  of  criminal  acta,  such 
as  are  alleged  in  the  petition,  are  of  them- 
aelves  actionable  and,  prima  facie,  imply 
malice.  One  who  makes  a  false  charge  of 
larceny  or  other  crimes  of  that  grade  againat 
another  cannot  eacape  responsibility,  by  the 
mere  sta,tement  of  the  grounds  of  his  opin- 
ion. An  untrue  imputation  of  crime,  not 
privileged,  la  actionable,  and  one  who  makea- 
it  should  be  sure  that  his  charge  is  based 
upon  reliable  information  and  upon  sufB- 
cient  facts.  Nothing  is  said  in  the  inatruc- 
tiou  as  to  the  extent  of  the  defendant's 
knowledge,  or  the  sufficiency  of  the  facta 
upon  which  he  based  his  charge  of  guilt. 
The  effect  of  a  slanderous  charge  based  upon 
insufficient  information  may  be  aa  injurious, 
to  the  reputation  and  standing  oE  the  ac- 
cused, aa  if  it  were  founded  on  good  and 
BufScient  grounds.  The  defendant  cannot 
defeat  the  action,  or  escape  tlie  consequences 
of  a  slanderous  charge,  by  showiog  that  he 
did  not  intend  to  make  the  charge  which 
he,  in  fact,  made;  nor  can  he  avoid  liability 
for  the  false  imputation  of  crime,  by  the 
fact  that  it  is  an  expression  of  opinion. 
Johnson  v.  St,  Louis  Dispatch  Co.  2  Mo. 
App.  505;  Gendron  v.  St.  Pierre,  73  N.  H. 
419,  02  Atl.  966;  25  Cyc.  360-361.  ^If  in- 
famouB  and  false  ohargea  might  be  pre- 
ferred and  justified  by  the  mere  statement 
of  the  fact«  upon  which  the  author  based 
his  opinion,  there  would  be  lilUe  redress 
for  slander,  and  injuries  to  reputation  and 
character.  The  remedy  would  be  of  little 
benefit,  if  one  might  falsely  charge  anothsr 
with,  larceny  by  adding  that  he  baaed  hia 
charge  on  the  fact  that  he  found  tracka  lead- 
ing from  the  place  where  the  property  was 
kept  to  the  home  ot  the  party  charged,  or 
that  he  found  tracks  which  appeared  to  be 
made  with  shoes  of  the  siie  ivorn  by  such 
party.  If  the  slanderous  words  used  are 
calculated  to  induce  the  auditors  to  think 
the  person  charged  has  committed  the  crime, 
the  injury  has  been  inflicted,  and  the  author 
is  liable.  Ot  course,  if  the  statement,  in  its 
entirety,  shows  that  no  crime  was  com- 
ted,  OS  if  it  had  been  said  that  a  per- 
hod  killed  one  whom  the  auditors  knew 
living,  or  if  there  is  an  imputation  of 
rime  of  which  a  person  could  not  be 
guilty,  and  of  which  one  hearing  the  state- 
ment must  know  that  he  could  not  by  any 
posslbilitv  be  giiilfy,  no  action  would  lie, 
Newell.  Slander  t  Libel,  3d  ed.  page  129. 
To  austain  the  instruction  the  defendant 
refers  to  the  rule  stated  in  25  Cyc.  298; 
"Although  the  words  spoken  amount  of 
themselves  to  a  charge  of  larceny,  yet,  if 
accompanied  wiflk  a  sp^nflcttlcai  ot  act* 
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upon  which  the  charge  is  based,  which  show 
thiit  no  Biicli  crime  was  commitlctl,  the  per- 
Bon  of  whom  the  words  were  spoken  has  no 

That  rule  applies  to  cases  where  alt  the 
alleged  slanderous  words,  taken  together, 
show  that  the  act  characterized  as  a  crime 
was  not  in  fact  a  crime,  and  is  wholly  in- 
applicable to  CBBBB  where  the  statement  spe- 
ciftcallf  imputes  a  crime,  and  where  the 
author  fortifies  the  statement  with  a  recital 
of  the  facts  which  led  him  to  malce  the 

It  is  fnrther  contended  that  the  special 
findings  of  the  jury  rendered  the  error  in  tho 
instructions  immaterial.  The  jur;  found,  in 
effect,  that  the  property  of  defendant  was 
lost  and  destroyed  as  alleged;  that  he  had 
consulted  ttie  county  attorney  in  respect  to 
the  loss  and  injury,  and  on  his  advice  had 
endeavored,  through  detectives,  to  ascertain 
who  were  the  guilty  parties;  and  that  the 
statements  ranrerning  plaintiff  were  made 
in  an  honest  effort  to  carry  out  tho  instruc- 
tions of  the  county  attorney.  The  defend- 
ant had  pleaded  the  matter  oF  privilege  in 
his  answer,  but  that  defense  was  not  sub- 
mitted to  the  consideration  of  the  jury,  and 
K  does  not  appear  that  the  defendant  re- 
quested an  instruction  on  the  i>ubject.  It  is 
true,  as  defendant  contends,  that  it  is  the 
duty  of  every  one  to  assist  in  the  detection 
of  crime,  and  to  that  end  he  should  com- 
municate to  the  proper  officer  what  he  knows 


regarding  the  commission  of  a  crime.  Uuel- 
ler  T.  Radebaugh,  79  Kaji.  300,  M  Pac.  912. 
Statements  in  themselves  slanderous  are 
protected  as  privileged  if  made,  in  good 
faith,  in  prosecuting  an  inquiry  into  a  sus- 
pected crime.  In  this  ease,  there  was  testi- 
mony that  the  defendant  uttered  the  slan- 
derous words  to  a  number  of  persons  other 
than  the  county  attorney,  and  did  not,  at 
the  time  of  such  utterance,  qnectkui  them 
as  to  their  knowledge  of  the  eommissicoi  of 
the  crime,  or  aa  to  who  might  have  com- 
mitted the  offense.  Whether  the  defoidant 
had  acted  in  excess  of  the  privitege  which 
the  law  accords  was  a  question  in  the  ease, 
and,  as  we  have  seen,  the  law  relating  to 
privilege  was  not  given  to  the  jury.  Instead 
of  submitting  that  defense,  the  court  in- 
structed the  jury  that,  if  the  defendant 
uttered  and  published  the  statements  charg- 
ing the  plaintiff  with  having  committed  a 
crime,  the  utterance  of  such  statmnent  con- 
8titut«d  slander  per  se,  and  that  they  should 
find  against  the  defendant.  In  the  same 
connection,  the  jury  were  instructed  that 
the  defendant  had  failed  to  allege  or  prove 
any  justification  for  the  slanderous  words, 
if  "they  were,  in  fact,  uttered.  The  jury 
might  have  returned  very  different  findings 
if  the  law  of  privilege  had  been  stated,  and 
if  the  erroneous  instruction  had  not  been 
given.  Because  of  the  erroneous  instnic- 
tion  the  trial  court  properly  granted  a  new 
trial,  and  its  judgment  is  afltrmed. 


Annotation  —  Libel  and  slander :  e£Fect  of  stating  the  facts  <q>on 
ivhich  charge  is  made  to  limit  the  ordinarj  meaning  of  the 
words  used. 


In  line  with  the  general  rule  that 
words  are  not  slanderous  or  libelous  un- 
lesB  they  convey  an  express  imputation 
of  some  crime  or  offense  involving  moral 
turpitude,  or  subjection  to  ridicule  or 
disgrace,  etc.,  it  is  the  rule  that  where, 
as  part  of  the  slander  or  libelous  cliargc, 
the  facta  arc  stated  upon  which  the 
charge  ia  based  or  which  serve  to  ex- 
plain it,  and  those  facts  or  explanatory 
matter  show  that  the  words  were  not 
□Bed  in  their  ordinary  meaning,  and 
were  not  intended  to  impute  the  commis- 
sioQ  of  an  offense  involving  moral  tur- 
pitude or  crime,  or  to  subject  a  person 
to  ridicule  or  disgrace,  etc.,  the  entire 
statement,  construed  aa  a  whole,  does 
not  constitute  actionable  slander  or  libel, 
without  snch  explanatory  matter,  the 
obarge  would  be  slanderous  per  se.  Ivey 
T.  Pioneer  Sav.  ft  L.  Co.  (1897)  113  Ala. 
349,  21  So.  531;  Jones  v.  Bush  (1908) 
L.R.A.101BF. 


131  Oa.  421.  62  S.  E.  279;  Miller  v. 
Johnson  (1875)  79  lU.  58;  Walford  v. 
Herald  Printing  &  Pub.  Co.  (1893)  133 
Ind.  372,  32  N.  E.  929 ;  MoCaleb  v.  Smith 
(1897)  22  Iowa,  242;  Deitchman  v. 
Bowles  (1915)  166  Ky.  285,  179  S.  W, 
249;  Beams  v.  Beams  (1915)  138  Ky. 
818,  129  S.  W.  298;  Hawn  v.  Smith 
(1844)  4  B.  Mon.  (Ky.)  385;  Trabue  v. 
Mays  (1835)  3  Dana  (Ky.)  138,  28  Am. 
Deo.  61;  Brite  v.  Gill  (1825)  2  T.  B. 
Mon.  (Ky.)  66,  15  Am.  Dee.  122,  s.  c. 
on  subsequent  appeal  (1827)  6  T.  B. 
Mon.  130;  Blackburn  v.  Clark  (1897)  19 
Ky.  L.  Rep.  659,  41  S.  W.  430;  Ma- 
cauley  v.  EIrod  (1892)  14  Ky.  L.  Rep. 
525;  Wing  v.  Wing  (1876)  66  Uo.  62, 
22  Am.  Rep.  548;  Fausett  v.  Clark 
(1878)  48  Md.  494,  30  Am.  Rep.  481; 
Randall  v.  Evening  News  Asso.  (1894) 
101  Mich.  561,  60  K.  W.  301;  Cock  v. 
Weatlierby     (1845)     6    Smedes    ft    M. 
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(MlaL)  333;  HaU  v.  Adkins  (1875)  59 
Ho.  146i  BridgmsD  v.  Armer  (1894) 
37  Uo.  App.  528;  Norton  t.  Ladd 
(1830)  5  K.  H.  203,  20  Am.  Dec  573; 
()=den  T.  Riley  (1833)  14  N.  J.  L.  18«, 
25  Am.  Dec.  513;  Dester  y.  Taber  (1816) 
12  Johns.  (N.  T.)  239;  PhillipB  v.  Bar- 
ber (1831)  7  Wend.  (N.  T.)  439;  Demp- 
^v  V.  Paige  (1855)  4  E.  D.  Smith 
(N.  T.)  218;  Barnes  v.  Crawford  (1894) 
113  N.  0.  76,  20  S.  E.  386;  Idol  v.  Jones 
(1829)  13  N.  0.  (2  Der.  L.)  162;  Brown 
V.  MycTB  (1883)  40  Ohio  St.  99;  StitzeU 
V.  Revnolda  (1871)  67  Pa.  54,  5  Am. 
Rrp.  398;  FHndley  v.  Bear  (1822)  8  Serg. 
&  R.  (Pa.)  571 ;  Pegmm  v.  Styron  (1830) 

1  Bail.  L.  (8.  0.)  595;  Delaney  v.  Kaetel 
(1892)  81  Wia.  353,  51  N.  W.  559;  Eaton 
V.  White  (1847)  2  Pinney  (Wis.)  42; 
Lemon  v.  Simmons  (1888)  57  L.  J.  Q.  B. 
N.  S.  (Eng.)  260,  36  Week.  Rep.  351; 
Campbell  v.  Ritchie  [1907]  S.  C.  (Scot.) 
1097;  Ward  v.  McBride  (1911)  24  Out 
U  Rep.  565. 

Bat,  as  pointed  ont  in  Oregobt  t. 
Nelson,  ante,  150,  the  foregoing  rale 
has  no  application  to  cases  where  the 
words  used  are  actionable  per  se,  and 
the  explanatory  matter  or  facte  npou 
which  the  charge  is  based  have  the  ef- 
fect of  indicating  the  basis  for  the 
<rhar^,  and  fortifying  or  affirming  the 
same,  rather  than  of  showing  that  the 
words  were  not  used  according  to  their 
ordinary  import. 

For  example,  where  the  reasons  for  a 
charge  of  the  commission  of  a  criminal 
offense  do  not  serve  to  explain  away  the 
a«ca.sstion,  bnt,  in  reality,  accentuate  it, 
or  merely  tend  to  show  the  grounds  for 
a  belief  in  the  truth  of  a  chaise,  the 
Ktatement  of  such  facts  does  not  relieve 
the  slander  of  its  actionable  character. 
Johnson  V.  St.  Lonis  Despatch  Co.  (1876) 

2  Ho.  App.  565;  Morgan  v.  Rice  (1889) 
35  Mo.  App.  591. 

In  Oendron  v.  St.  Pierre  (1905)  73 
K.  H.  419,  62  AtL  966,  a  statement  of  a 
suspicion  that  the  plaintiff  caused  his 
wife's  death  in  order  to  realize  upon 
msarance  wbioh  he  held  upon  her  life, 
accompanied  by  a  statement  of  facts 
tending  to  show  that  the  plaintiff  pnr- 
posely  neglected  to  care  for  his  wife 
when  she  was  ill,  was  properly  found  to 
be  aetionablc. 

And,  in  Haynes  v.  Clinton  Printing 
Co.  (1897)  169  Mass.  512,  48  N.  E.  275, 
LJI.A.1918F. 


a  statement  that  there  is  a  suspicion 
that  the  plaintiff  is  guilty  of  murder, 
followed  by  a  statement  of  the  facts 
upon  which  the  statement  is  based,  and 
the  further  statement  that  there  are 
many  who  think  that  no  case  can  be 
made  against  the  plaintiff,  and  that  it 
is  even  doohted  if  the  death  of  the  per- 
son alleged  to  have  been  killed  can  be 
positively  established,  was  held  to  be 
slanderous  as  tending  to  injure  the  plain- 
tiff's repntation  and  standing. 

In  Myers  v.  Dresden  (1876)  40  loira, 
060,  the  action  was  based  upon  a  charge 
that  the  plaintiff  was  a  thief,  and  that 
he  stole  lumber  of  the  defendant,  and 
it  was  shown  that  the  charge  was  made 
in  a  c(»iversation  relative  to  a  trespass 
by  the  plaintiff  upon  the  lands  of  the 
defendant  when  the  former  ptilled  down 
and  carried  away  certain  buildings 
thereon,  and  that  those  who  heard  the 
charge  knew  that  it  related  to  this  mat- 
ter, and  it  was  held  that  the  qnestion 
whether  or  not  the  words  related  to  this 
transaction  and  were  so  understood  was 
properly  submitted  to  the  jury,  and  a 
finding  against  the  defendant  wptta  this 
point  would  not  be  disturbed. 

In  Parker  v.  McQueen  (1847)  8  B. 
Mon.  (Ey.)  16,  a  charge  that  the  plain- 
tiff stole  property  of  the  defendant, 
followed  by  an  explanation  of  the  oir- 
eumstances  upon  which  the  charge  was 
baaed,  was,  however,  held  to  be  slander- 
ous, where  the  intent  of  the  plaintiff  in 
temporarily  assuming  control  over  the 
property  of  the  defendant  was  a  test  as 
to  whether  or  not  he  intended  to  steal 
it,  since,  under  such  circumstances,  Ian- 
goage  used  by  the  defendant,  in  effect, 
attributed  to  the  defendant  a  felonious 
attempt. 

So,  where  the  defendant  charged  the 
plaintiff  with  having  inclosed  her  land 
with  his,  and  deprived  her  of  the  use 
thereof,  and  followed  the  charge  by  call- 
ing the  plaintiff  a  stinker  and  a  thief, 
and  used  the  further  language,  "You 
stole  my  land,  yon  stole  my  money," 
neither  the  Btatement  of  facts  nor  the 
language  used  had  the  effect  of  qoalify- 
ing  the  ordinary  meaning  of  the  chaise 
that  the  plaintiff  had  stolen  the  defend- 
ant's money,  and,  hence,  it  was  action- 
able. Hamlin  v.  Fantl  (1903)  118  "Wia. 
594,  95  N.  W.  956.  A.G.S. 
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NegHgencB  —  imputed  —  driver   of   t6- 
hlcie. 

1.  In  an  action  for  damans  received  in 
a  cuJtJBioii  nt  a.  street  crossing  between  an 
auto  in  which  the  plaintiRa  were  riding 
aa  gueats  and  an  auto  of  the  defendant,  the 
evidence  Bustaine  the  jury'a  flnding  that  the 
chaulTNir  of  the  defendant  was  negligent. 
The  Diligence,  if  any,  of  the  driver  of  the 
other  car,  wae  not  imputable  to  the  plain- 
tiff!; and  the  finding  of  the  jury  against 
the  defendant  upon  the  issue  of  contribu- 
tory negligence  is  suBtained  by  the  evidence. 
For  other  caaet,  see  Euidenee,  XII.  d;  Seg- 

ligence,  11.  e,  in  Dig.  ISS  X.  8. 
HlKhway  —  reciprocal   rights. 

2.  The  relative  rights  of  vehicles  in  a 
street  are,  in  general,  eaual  and  reciprocal, 
escept  as  fixed  by  positive  law,  and  the 
driver  of  each  is  under  obligation  to  act 
with  due  regard  to  tie  rights  of  others. 
The  court  did  not  err  in  so  charging  the 
jury  relative  to  the  rights  of  the  aatoa  at 
the  crossing;  nor  did  it  err  in  refusing  the 
defendant's  oiler  to  prove  a  general  custom 
over  (he  counfrj,  and  in  the  city  whore  the 
collision  occurred;  that,  at  street  interaec- 
tions,  traffic  on  main  thoroughfares  has  the 
right  of  way,  and  trnaic  coming  onto  such 
thoroughfares  from  side  streets  must  exer- 
cise special  care  and  caution  to  avoid  col- 
lisions. 

For  other  cases,  see  Evidence,  XI.  6;  Negli- 
gence, I.  d,  in  Dig.  1-53  N.  S. 

Headnotes  by  DniEtL,  C. 


Evidence  —  opinion  —  wheel  tracks. 

3.  The  court  did  not  err  in  permitting  a 
witness,  for  whose  testimony  a  foundation 
was  laid,  to  testify  as  an  expert  on  rebuttal 
as  to  wheel  tracks  on  the  pavement  at  the 

CI  ace  of  the  collision,  the  morning  after,  and 
is  opinion  of   the  movements  of  the  car, 
which  they  indicated. 
For  other  case»,  see  Evidence,  VII.  n,  in  Dig. 

1-58  ff.  B. 
Appeal  —  nonprejudicial  e 


4.  The 


gave     ; 


in  at  ruction, 


J  nested  by  the  plaintiffs,  to  the  effect  thsit 
tie  burden  of  proving  contributory  negli- 
gence was  upon  the  defendant,  and  that  the 
presumption  was  that  the  pUintiffs  were  in 
the  exei'cise  of  due  care.  The  statement  as 
to  the  presumption  is  disapproved;  hut  the 
giving  of  it  was  not  prejudicial,  and  should 


lult  ii 


rial. 


For  other  cases,  sec  Appeal  and  Error,  VII. 

m,  4,  a,  (S),  in  Dig.  1-52  K.  8. 
DaniaRcs  —  permanent  Injur;r. 

5.  Damages  cannot  be  awarded  as  for  a 
permanent  injury  unless  there  is  reason - 
able  certainty  that  it  will  be  permanent. 
A  charge  to  "the  effect  that  the  plaintiff  is 
entitled  to  damages  compensating  her  for 
pain  and  suffering  up  to  the  time  of  the 
trial,  "and  for  any  pain  and  suffering  which, 
under  the  evidenw,  you  believe  she  will  sua- 
tnin  in  the  future  as  the  result  of  the  acci- 
dent," correctly  states  the  rule. 

For   other   eases,   see   Damagee,   III.   i,   X; 

Trial,  III.  b,  2,  in  Dig.  1~SS  K.  8. 
Trial  —  verdict  —  excess. 

6.  The  verdicts  are  not  excessive. 

For  other  riases,  see  Damages,  III,  i,  i,  in 

Dig.  1-5B  X.  B. 
Apiieal  —  misconduct  ot  counsel. 

T.  There   was   no  misconduct   of   counsel 
calling  tor  a  new  trial. 
For  other  cases,  see  Appeal  and  Error,  TIT. 

m,  5,  in  Dig.  1-5S  N.  8. 

(July  12.  1918.) 


Note.  —  The  question  whether  the  negli- 
gence of  a  person  operating  an  automobile 
18  imputable  to  a  paHsenger,  sn  as  to  pre- 
clude a  recovery  against  a  third  person  for 
the  injury,  is  considered  in  the  note  to 
Rebillard  v,  JlinneapoJis.  St.  P.  A  S.  Ste. 
M.  R.  Co.  L.R.A.1915B.  953;  and  see  later 
cases,  Lynn  v.  Goodwin,  L.R.A.1913B,  588; 
Anthony  v.  Kiefner.  L.R.A.1915F,  876; 
Knoxville  R.  &.  Light  Co.  v.  Vangilder, 
L.R.A.1B16A,  1111;  St.  Louis  4  S.  F.  R. 
Ca  V.  Bell,  L.R.A.1917A,  543;  Jacobs  v. 
Jacobs,  L.R.A.1917F.  2E3;  Hardle  v.  Bar- 
rett, L.R.A.1917F,  444;  Farmers'  Bank  4.  T. 
Co.  V.  Henderson,  L.R.A.IBISC.  646,  and 
Avery  v.  Thompson,  L.R.A.191BD,  206. 

For  rules  of  the  road  governing  vehicles 
at  intersection  of  streets  or  when  turning 
across  street,  see  note  to  Molin  v.  Wark,  41 
L.R.A.IN.S.)  346.  For  other  rules  of  the 
road,  see  L,R.A.  Indexes,  under  the  title, 
"Negligence,"  subtitles,  "On  highways,  pri- 
Tate  ways,  or  waters, — rule  of  the  road." 
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The  point  made  in  the  opinion,  that  the 
rule  which  places  upon  the  defendant  the 
burden  of  proving  contributory  negligence 
on  the  part  of  the  plaintiff  does  not  rest  on 
an  affirmative  presumption  of  care  on  the 
part  of  the  plaintiff,  is  further  discussed 
and  exemplified  at  page  1097  of  the  note  to 
Oklahoma  City  v.  Reed,  33  L.R.A,(N.S.) 
1085,  on  the  general  subject  of  the  burden 
of  proof  as  to  contributory  negligence.  The 
converse  proposition,  that  a  presumption  of 
nfgligence  on  the  part  of  the  defendant  doea 
not  relieve  the  plaintiff  of  the  burden  of 
proof  in  that  regard,  is  discussed  and  ex- 
emplified in  the  notes  to  Cleveland,  C  C.  & 
St.  L.  R.  Co.  V.  Hadtey,  16  L-R.A.(N.S. ) 
S27,  and  Hughes  v.  Atlantic  City  A  S.  R. 
Co.  L.aA.1918A,  »80,  under  the  title,  "Re- 
lation of  doctrine  res  ipsa  loquitur  to  bur- 
den of  proof." 

On  excessiveness  of  verdicts  in  actions 
for  personal  injuries  other  than  death,  see 
note  to  Padrick  v.  Great  Northern  B.  Co. 
L.R.A.1915F,  30. 
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jl  PPBAL  b-  defendant  from  orders  of  the 
fl  District  Court  for  St.  Louia  County 
tJenfuig  motions  for  a  new  trial  in  acliona 
brought  to  recover  damages  for  personal  in- 
juries, alleged  to  have  been  caused  by  the 
niflig«nce    of    defendant's    chaulTeur.      Af- 

The  facta  are  stated  in  the  Commiaaion- 
et'«  opinion. 

Mesarfl.  Washburn,  Ballef,  «  Mitchell, 
for  appeUant: 

The  damages  were  excessive,  and  appear 
to  hare  been  given  under  the  inSuence  of 
paaaiou  and  prejudice. 

Kennedf  v.  Chicago,  M.  &  St.  P.  R.  Co. 
57  Minn,  asr,  58  N,  W.  878;  Thompson  v. 
Chicago.  St.  P.  A,  K.  0.  R.  Co.  71  Minn.  98, 
73  X.  W.  707;  Bredeaon  v.  C.  A.  Smith 
Lumber  Co.  91  Minn.  317,  97  N.  W.  977,  15 
Am,  Xeg.  Rep.  348;  Murphj  v.  South  St. 
Paul,  101  Minn.  341,  112  N.  W.  259;  Reick 
V.  Great  Northern  R.  Co.  129  Minn.  14,  151 
X.  W.  408;  Brennan  v.  Minnesota,  D. 
W.  R.  Co.  130  Minn.  314,  L.R.A.1916F,  1 
153  N.  W.  611. 

The  opinion  evidence  of  witness  Buchani 
was  not  admissible  at  any  time,  and  it  w 
panicularlj  error  to  admit  it  in  rebuttal  at 
the  eloae  of  the  case. 

Hamberg  v.  St.  Paul  F.  jc  M.  Ins.  Co. 
Minn.  335,  71  N.  W.  388;  Akin  v.  St.  Croix 
Lunsber  Co.  SS  Minn.  119,  92  N.  W.  537; 
Moore  v.  Townseud,  70  Minn.  fl4,  78  N.  W. 
SSO.  6  Am.  Neg.  Rep.  95;  Carlson  v.  Mars- 
ton,  68  Minn.  400,  71  N.  W.  398,  3  Am.  Neg. 
Bep.  556. 

The  court  erred  in  its  inatructions  to  the 
jury  as  to  the  damages  to  be  allowed  the 
plaintiffs  for  future  pain  and  suffering. 

Lllerault  v.  Mtmieapolia,  69  Minn.  261. 
72  N.  W.  73;  McBride  v.  St.  Paul  City  Jt! 
Co.  72  MiBn.  291,  75  N.  W.  231;  Olson  v. 
Chicago,  hf.  &  St  P.  R.  Co.  94  Minn.  241, 
102  N'.  W.  440;  White  v.  Milwaukee  Citv 
B.  Co.  61  Wis.  536,  60  Am.  Rep.  124,  21 
X.  W,  524;  Hardy  v.  Milwaukee  Street  R. 
Co.  SO  Wis.  183,  61  N.  W.  771,  7  Am.  N^. 
Cia.  283. 

Defendant  is  entitled  to  a  new  trial  on 
the  ground  of  misconduct  of  counsel. 

AthertOQ  r.  Defree»,  129  Mich.  364,  SS 
X.  W.  886;  Barton  v.  Bruley,  119  Wis.  326, 
«  X.  W.  815;  Hood  v.  Chicago  &  X.  W.  R. 
Co.  9o  Iowa,  331,  64  X.  W.  261 ;  Hocks  v. 
■Sprangera,  113  Wis.  123,  87  N.  W.  1101,  80 
S.  W.  113;  Coaselmon  v.  Dunfee,  172  X.  Y. 
507,  65  K.  B.  104;  English  v.  Ricka,  117 
Tenn.  73,  95  S.  W.  180;  Rudiger  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  101  Wis.  282,  77 
S.  W.  170;  Courier  Printing  &  Pub.  Co.  v.  j 
Wilson,  3  Xeb.  (Unot.)  136,  80  N.  W.  1120; 
UacCarthy  v,  Whitcomfa,  110  Wis.  113,  85 
X.  W.  707;  People  v.  Dorthy,  156  N.  Y.  237,  | 
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ri  N.  E.  800;  Xolan  t.  Brooklyn  City  i  N. 

.  Co.  87  N-  Y.  63,  41  Am.  Rep.  346,  9  Am. 

eg.  Cas.  624. 
I^ren  as  between  master  and  servant,  the 

lie  as  to  presumption  seems  to  be  limited 

>  cases  where  there   are  no   eyewitnesses, 

id  the  servant  is  killefl, 
Labatt,  Mast.  &  S.  2d  ed.  §   1609;   Wig- 
ore,  Ev.  S  2510;  2i)  Cyc.  649. 

It  was  error  for  the  court  to  exclude  the 
questions  to  the  witness,  traffic  commis- 
o(  the  city,  and  the  offer  to  prove 
going  to  tthow  that  traffic  on  a  main  thoi^ 
oughfare  has  the  right  of  way  over  traffla 
coming  from  a  side  street  onto  such  main' 
thoroughfares. 

Elmer  v.  ftfutual  S.  S.  Co.  114  Minn.  2S7, 
130  N.  W.  1104,  Ann.  Caa.  1912B,  1062. 

Messrs.  Betijamin  M.  Goldberg,  Harry 
E.  Boyle,  and  Jeese  L.  Cohen,  for  re- 
spondents : 

The  doctrine  of  imputed  negligence  does 
not  apply  in  Minnesota. 

Follman  v.  Mankato,  35  Minn.  522,  60 
Am.  Rep.  340,  29  N.  W.  317;  Cotton  v. 
Willmar  A  S.  F.  H.  Co.  99  Minn.  368,  S 
L.R.A.(N.S.)  643,  116Am.  St.  Rep.  422,  100 
X.  W,  83.1,  0  Ann.  Cas.  935:  McDonald  t, 
Meaaba  R.  Co.  137  Minn.  275,  163  N.  W. 
298. 

The  verdicts  were  not  exces«ve. 

Kitman  t!  Chicago,  B.  &  Q.  R.  Co.  113 
Minn.  330,  ]M  X.  W.  844;  Theiaen  t.  Darst, 
138  Minn.  353,  165  X.  W.  128;  Powera  t. 
Wilson,  138  Minn.  407,  165  X.  W.  231. 

Rebutting,  as  it  does,  the  testimony  of 
Oscar  Johnson,  as  to  the  speed  at  which  be 
traveling  and  as  to  the  time  when  he 
saw  the  Beck  car,  evidence  of  Ray 
Buchanan  was  competent,  and  seems  to 
demonstrate  quite  clearly  that  Johnson  did 
lot  have  proper  control  over  his  ear,  while 
unning  it  at  a  high  rate  of  speed. 

Minnesota  i  D.  Cattle  Co.  v.  Chicago  ft 
X.  R.  Co.  108  Minn.  470,  122  X.  W.  493; 
38  Cvc.  1343;  Waterman  v.  Chicago  ft  A.  R. 
Co.  82  Wis.  615,  52  N.  W.  247,  1136;  Palon 
■.  Great  Northern  K,  Co.  129  Minn.  101, 
51  N.  W.  894;  Owens  r.  Chicago  0.  W.  H. 
Co.  113  Minn.  48,  128  X.  W.  1011;  Akin  t. 
St.   Croix   Lumber   Co.   83   Minn.    110,    02 
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The  instructions  to  the  jury  as  to  the 
damages  to  be  allowed  plaintilTs  for  future 
pain  and  suffering  were  correct. 

L'Herault  v.  ItIinneai>oliB,  68  Minn.  261, 
72  X.  W.  73;  McBride  V.  St.  Paul  City  R. 
Co.  72  Minn.  291,  75  N.  W.  231 ;  Olson  v. 
Chicago,  M.  4  St.  P.  R.  Co.  94  Minn.  241, 
102  N.  W.  44B;  Johnson  v.  Northern  P.  R. 
Co.  47  Minn.  430,  50  N.  W.  473. 

The  various  questions  put  to  Oscar  John- 
son, as  he  took  the  stand  on  cross- examina- 


IW 


MINNESOTA  SUPBEME  COUHT. 


tiou,  w«r«  perfeeUj  proper  as  impeachiDg 
quMtiona,  and  that  was  their  purpoee,  re- 
gardlesB  of  tiie  fact  of  whether  or  not  it 
wai  so  stat«d. 

Thompson  t.  Bankera  Mut  Casualty  Ins. 
Co.  128  Minn.  474,  101  N.  W.  180,  Ann.  Cas. 
1916A,  277;  Brennan  t.  Minnesota,  D.  A.  W. 
B.  Co.  130  Minn.  314,  L.  E.  A.  191SF,  11, 
163  N.  W.  611. 

Actions  of  the  chauffeur  Johnson,  imme- 
diately preceding  the  accident,  and  his 
entire  conduct,  indicated  plainly  negligence 
in  itself,  and  therefore  proof  of  any  custom 
would  not  excuse  liability  on  defendant'e 
part 

Minneapolis  Sash  &  Door  Co.  v.  Metropol- 
itan Bank,  76  Minn.  144,  44  L.R.A.  504,  77 
Am.  St.  Hep.  809,  78  N.  W.  980;  Larson 
Ring,  43  Minn.  88,  44  N.  W.  1078;  Braaflat 
V.  Minneapolifl  A  N.  Elevator  Co.  BOMinn. 
369,  96  N.  W.  920;  Kmpey  v.  Lovell,  117 
Minn.  521,  134  N.  W.  280;  12  Cyc. 

Usage  and  custom  are  not  binding  upon 
plaintiffs,  in  the  absence  of  evidence  of  ac- 
tual knowledge  of  the  subject. 

Flatt  T.  D.  M.  Osborne  k  Co.  33  Minn.  98, 
22  N.  W.  440;  Thompson  v.  Minneapolis  & 
St.  L.  R.  Co.  35  Minn.  428,  29  N.  W.  143; 
Knapp  V.  Nortbem  P.  K.  Co.  —  Minn.  — , 
166  N.  W.  409. 

Mr.  J.  A.  P.  Neal  also  for  respondents. 

Dlbell,  C,  filed  the  following  opinion: 
Two  actions  for  damages  for  personal  in- 
juries received  in  an  automobile  collision,  in 
one  of  which  Laura  V.  Carson  was  the 
plaintiff,  and  in  the  other  her  husband 
George  H.  Carson,  both  against  Henry  C. 
Turrish,  were  tried  together.  There  were 
Terdicts  for  the  plaintiffs,  and  the  defendant 
appeals  from  the  orders  denying  his  motions 
for  a  new  trial. 

I.  The  plaintiffs  were  riding  in  an  auto- 
mobile in  Duluth,  as  guests  of  a  Mr.  and 
Mrs.  Beck,  and  were  injured  in  a  collision 
with  the  BUto  of  the  defendant,  driven  by 
his  chauffeur.  The  defendant  and  hie  family 
had  attended  the  theater,  he  and  his  wife 
had  been  driven  home,  and  the  chauffeur 
was  returning  alone  for  some  of  the  family 
who  had  stopped  at  the  club.  He  was  going 
westerly  on  East  Fourth  street  The  car  in 
which  the  plaintiffs  were  riding  was  going 
north  on  IVenty-first  avenue  east,  wbitb  in- 
tersects Fourth  street  at  right  angles.  Mis. 
Beck  was  driving.  The  two  cars  cnine  into 
collision  at  the  crossing  near  the  northeast- 
erly corner.  The  Beck  car  was  struck  near 
the  wind  shield  on  the  right  fide.  It  was 
at  11:15  p.  M,  of  October  14,  1916,  and  the 
night  was  clear.  The  claim  of  the  plaintiffs 
is  that  the  defendant's  chauffeur  was  driv- 
ing at  a  Diligent  rate  of  speed,  and  that 
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his  negligence  wa«  the  proximate  cause  of 
the  injury.  The  evidence  satisfactorily  sus- 
tains the  finding  of  the  jury  to  that  efft-r!. 
and  a  recital  of  it  would  serve  no  uBcful 

purpose. 

The  plaintiffs  were  the  guests  of  the 
Becks,  and  the  negligence  of  Mrs.  Beck,  if 
any,  was  not  imputable  to  them,  but  their 
personal  negligence,  contributing  to  the  in- 
jury, would  prevent  a  re<«very.  Chriatiwrn 
V.  St.  Paul,  138  Minn.  456,  165  N.  W.  273; 
McDonald  v.  Mcsaba  R.  Co.  137  Minn.  275, 
163  N.  W.  298,  and  casea  cited.  The  ques- 
tion of  the  contributory  negligence  of  the 
plaintiff  was  submitted  to  the  jury,  and  the 
verdicts  for  the  plaintiffs  necessarily  in- 
clude a  finding  for  the  plaintiffs  on  this 
issue.  There  is  no  fault  to  be  found  with 
it,  and  the  evidence  is  not  worth  while 
discussing. 

2.  The  defendant  predicates  error  upoir 
the  charge  of  the  court  as  follows:  "The 
I'clative  rights  of  vehicles  in  a  public  high- 
way are  etiual  and  reciprocal.  One  has  n(> 
more  right  than  the  other,  and  each  is 
obliged  to  act  with  due  regard  to  the  move- 
ments of  others  entitled  to  be  upon  the 
afreet.  The  driver  of  neither  vehicle  ia 
called  upon  to  anticipate  negligence  on  the- 
part  of  the  driver  of  the  other  vehicle." 

And,  in  connection  with  this,  it  is  urged 

that  it  was  error  (o  sustain  an  objection  to 

the  following  offer  of   proof;      "Defendant 

offers  to  prove  by  the  witness  now  on  the 

stand  that  it  is  the  uniform   custom   ant) 

practice  in  this  city,  as  well  as  generally 

er  the  country,  that  traffic  on  main  thor- 

ighfares  and  main  streets  has  the  right  of 

ty  over  traffic  coming  from  side  stj'eets  or 

'enucs,  onto  such  main  thoroughfares,  and 

that  traffic  coming  from  Bide  street*,  imto 

main  thoroughfares  and  streets,  is  Teqiiireil 

to  exercise  special  care  and  caution  to  avoiiT 

collisions  with   traffic  on  main   thorough- 

Thesetwo  mattera  are  conveniently  argued 
together  by  counsel,  and  we  consider  thent 
together. 

It  was  in  evidence  that  Fourth  street  is  a 

■called  main  thoroughfare,  and  that 
Twentyfirat  avenue  east  is  a  so-called  side 
itreet.  'ITicy  are  in  a  residential  district. 
Fourth  street  is  well  paved,  and  carries  the 
double  tracks  of  the  street  railway.  Twenty- 
me  was  recently  sspbalted,  come« 
to  Fourth  street  from  the  south  on  an  up- 
grade, and  leaves  it  on  an  upgrade  aa  it 
goes  north.  They  arc  much-uned  streets, 
but  there  is  no  congestion  of  traffic  on  them. 

The  charge  as  to  the  refatiTe  rights  of 
vehicles  is  in  general  accord  with  our  deoi- 
Dunnell'a  Dig.  k  Silpp.  (Mtnn.l 
i  4166,  and  cases  cited.    The  streets  belong 
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to  the  public  for  purposes  of  travel.  The 
roart  has  been  averse  to  giving,  hj  ita  deci- 
sions, an  nrbitrary  right  or  a  priority  in 
right  of  use  to  one  over  another.  It  has 
Applied  the  general  principle  btated  to  the 
rights  of  the  public  and  a  street  railway, 
due  regard  being  had  lo  the  character  of  the 
niliray  use.  Dunnell's  Dig,  &  Supp.  ( Minn. ) 
i  9013,  and  cases  eited.  All  users,  pedes- 
trians, drivers  of  horse-drawn  vehicles, 
chauffeurs,  and  motormen  must  reepect  the 
reciprocal  rights  of  others,  and  must  exer- 
cise due  care  to  avoid  injuring  them;  and 
Ibe   factors  to  he  considered   in  measuring 

Tfa«  propriety  of  th«  proffered  proof  of 
custom  has  had  careful  attention.  That  on 
an  issue  ot  negligence  a  known  custom  or 
usago  may,  in  a  proper  easR  be  proved,  as 
bearing  upon  negligence  or  the  absence  of 
it,  is  not  to  he  questioned.  Dunnell's  Dig. 
&  Supp.  (Minn.)  |{  7049,  T050.  So,  in 
O-Xeit  V.  Potts,  130  Minn.  353,  153  N.  W. 
656,  10  N.  C.  C.  A.  562,  it  was  held  proper 
to  show  a  practice  among  drivers  of  autos 
to  extend  the  hand  to  the  side  before  stop- 
ping, aa  a  signal  to  cars  following.  The 
quration  presented  hy  the  oSer  of  proof,  is 
different.  It  was  sought  to  show  that  main 
street  traffic  has  a  right  of  way  over  side 
3tr«>t  traffic,  something  more  than  an  equal 
right  at  the  crossing,  and  that  the  side 
street  traffic  is  bound  to  exercise  "special 
care  and  caution  to  avoid  collisions  with 
traffic  on  main  thoroughfares."  In  effect,  it 
was  sought  to  establish  something  approxi- 
mating a  rule  or  law  of  the  road,  though  w« 
do  not  UDderatand  counsel  to  claim  that  the 
cuj^om  for  which  he  contends  gives  an  arbi. 
trary  right,  though  a  substantial  advantage. 
We  think  the  ruling  was  correct.  Indeed,  it 
i*  the  rule  in  many  jurisdirtions,  that  (he 
vehicle  firat  at  the  crossing,  without  negli- 
Rmrc,  has  the  right  ot  wav  across.  Klgin 
Dairv  Co.  v.  Shepherd,  183  Ind.  46fi,  108 
S.  e".  ZM.  109  N.  E.  353;  Mayer  v.  Mellette, 
—  Ind.  App.  — ,  114  N.  E.  241 ;  Kew  Jcrsev 
Electric  R.  Co.  v.  Miller,  59  N.  J.  L.  423,  36 
Atl.  883,  39  Atl.  64S,  1  Am.  Neg.  Hep.  476; 
F.arle  t.  Consolidated  Traction  Co.  64 
S.  J.  L.  673,  48  Atl.  613,  8  Am.  Neg.  Rep. 
308,  98  Ati.  315;  Knoi  v.  North  Jersev 
Street  R.  Co.  70  N.  J.  L.  347,  67  Atl.  4E3, 
85;  BabinowitB  t.  Hawthorne,  80  N.  J.  Jj. 
1  Ann.  Cas.  164;  McClimg  v.  Pennsylvania 
Taiimeter  Cab  Co,  aS2  Pa.  478,  97  Atl,  694; 
Yuill  V.  Berryman,  94  Wash.  458,  162  Pac. 
513;  Bohrens  v.  Dry  Dock,  E.  B.  4  B.  R. 
Co.  53  Hun,  571,  8  N.  Y.  Supp.  224,  afGi-med 
in  125  N.  Y.  702,  28  N.  E.  752;  Toledo  Elec- 
,  trie  Street  Co,  v.  Westetihuber.  12  Ohio 
C.  D.  22;  Rupp  t.  Keebler,  175  HI,  App. 
«19;   18  R.  C.  L.  p.  278,  I  230;  notes  in  I 
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Ann.  Cas.  104,  and  L.R.A.1917D,  ««C,  693; 
Babbitt,  Motor  Vehicles,  (  382;  Berry  Auto- 
mobiles, I  140;  Huddy,  Automobiles,  S  84d; 
14  Decen.  Dig.  Mun.  Corp.  i  705  (2).  Such 
cases  KB  these  arc  not  In  hostility  to  the 
principle  of  equality  of  right  in  the  streets. 
As  a  part  ot  such  equality,  they  suggest  the 
right  of  the  one  first  at  a  crossing  to  use  it. 
Tn  none  is  the  right  an  absolute  one,  exer- 
ciseable  arbitrarily,  or  irrespective  of  other 
tonditions  present,  or  without  regard  to  the 
rights  and  safety  of  others.  It  is  little,  if 
any  tiling,  more  than  a  convenient  and 
usually  fair  rule  ot  guidance  for  traveleraj 
and  in  no  sense  ia  it  a  flsed  test  of  negli- 
gence. It  must  be  exercised  with  decent 
respect  to  the  rights  of  others,  and  with  due 
r^ard  to  the  character  of  the  travel  and 
other  conditions  present.  Some  cases  seem 
not  to  adopt  a  specific  rule,  perhaps  have 
had  no  occasion  for  doing  so  in  the  cases 
before  them,  and  are  content  to  leave  the 
general  question  of  negligence  to  be  deter- 
mined from  all  the  facta  surrounding.  See 
Hennessey  v.  T*ylor,  189  Mass.  583,  S 
L.R.A.{N.S,)  345,  78  N.  E.  224,  4  Ann.  Cm. 
398,  19  Am.  N^.  Rep,  285;  Gilbert  t. 
Burque,  72  N.  H.  521,  57  Atl.  927,  18  Att. 
Neg,  Rep.  496;  Koester  v.  Decker,  22  Misc. 
353,  40  N,  y.  Supp,  276;  Weidner  v.  Otter, 
171  Ky.  167,  188  S.  W.  335;  Virgilio  v. 
Walker,  254  Pa.  241,  98  Ati.  815;  14  Decen. 
Dig.  Mua.  Corp.  J  705  (2)  ;  Dunnell's  Dig. 
&  Supp.  (Minn.)  {g  4186  et  seq.  Doubtless, 
the  character  ot  the  crossing,  the  topog- 
raphy, the  character  ot  the  vehicle,  the 
nature  and  extent  of  the  traffic,  and  the  fact 
that  one  is  prior  in  time,  and  one  or  the 
other  must  yield,  are  practical  considera- 
tions. In  some  states  there  are  traffic  regu- 
lations, established  by  statute  or  ordinance, 
giving  a  ri){ht  of  way.  We  recently  had 
under  consideration  an  ordinance  which  gave 
traffic  on  a  specified  street  the  right  of  way 
over  traffic  on  a  specified  intersecting  street. 
Bruce  v.  Ryan,  138  Minn,  264,  164  N,  W. 
982.  In  some,  the  right  of  way  is  given  to 
traffic  on  north  and  south  streets,  or  on  cast 
and  west  streets,  or  is  made  to  depend  on 
the  right  or  left  approach  of  the  drivers, 
and  in  some  the  right  is  based  on  the  char- 
acter ot  the  traffic.  See  notes  in  KR.A. 
1015D,  1021.  and  L,R.A.1917D,  623;  1< 
Decen.  Dig.  Mun.  Corp,  i  703  (IK  Our 
statute  now  requires  a  driver  to  yield  to  one 
approaching  the  intersection  from  hie  right. 
Laws  1917,  chap.  119,  S  22  (Gen.  Stat 
Supp.  1917,  i  2552).  It  ia  clear  that  there 
is  no  universal  custom  that  trafHc  on  main 
thoroughfares  has  the  right  ot  way,  and 
that  side  street  traffic  must  yield  and  exer- 
cise special  care.  It  is  contrary  to  the  cases. 
They  recognize  a  rule  inconsistent  witb  it. 
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We  do  not  understand  that  there  ia  hoatility 
between  the  cases  suggesling  that  (he  one 
first  at  the  croasing  h&a  prjoiitj,  and  those 
wbkli,  nithout  mentioning  the  queatio 
firat  arrival,  require  of  all,  care  appropriate 
to  the  situation  and  commeneurate  with  the 
dangers.  Nor  are  we  now  concerned 
theiie  matters,  except  as  they  bear  upon  the 
custom  Bouglit  to  be  pi'oved  by  the  defend 
ant.  It  seema  quite  clear  that  the  Beck  cai 
WAS  there  first,  but,  upon  the  record,  W( 
are  not  concerned  with  that  question.  W( 
may  note  that  there  waa  no  offer  to  prove  a 
particular  custom  at  this  crossing,  of  which 
the  two  drivers  or  either  of  them  was  cog- 
uizant. 

The  court  was  right  in  its  general  state' 
mciit  of  equality  of  right  at  the  crossing, 
and  in  refusing  the  oHered  proof  of  a  custom 
giving  the  right  of-way  to  the  traffic  on  the 
street  and  requiring  special  care  on  the  part 
of  traffic  coming  onto  the  street  from  the 

3.  A  vituesa  who  had  conaiderable  famil- 
iarity with  autofl,  their  make,  equipment, 
operation  and  driving,  was  at  the  acene  of 
the  collision  the  morning  following.  He 
testified  as  to  the  wheel  marks  which  be 
found  on  the  pavement,  and  gave  his  opinion 
of  what  they  indicated  relative  to  the  move- 
ment of  the  defendant's  car.  The  witnesa 
was  sufGciently  qualifled  to  give  an  opinion. 
The  conditions  were  so  nearly  as  at  the  time 
of  the  accident  that  it  was  not  error  to 
receive  bis  testimony,  and  it  might  be  of 
value  to  the  Jury.  It  bad  a  tendency  to 
contradict  the  testimony  of  the  chauffeur  as 
to  the  movements  of  his  car,  and  was  re- 
ceivable in  rebuttal. 

4.  Upon  the  request  of  the  plaintifFs  this 
instruction  was  given :  "The  burden  of 
proving  contributory  negligence  on  the  part 
of  the  plaintiffs,  or  either  of  them,  in  this 
action,  is  upon  the  defendant.  The  pre- 
sumption is  that  the  persons  injured  were 

*in  the  exercise  of  due  care  at  the  time  of 
the  injury." 

Counsel  were  unfortunate  in  incorporat- 
ing a  statement  of  presumption  of  due  care 
on  the  part  of  the  plaintiffs.  The  burden  of 
proof  of  want  of  due  care,  which  ia  simply 
contributory  negligence,  waa  upon  the  de- 
fendant. There  was  no  presumption  that 
cither  the  plaintiffs  or  the  defendant  were 
negligent.  There  was  no  presiunption  that 
eittier  was  not  at  fault,  except  in  the  sense 
that  the  burden  of  proving  fault  was  on  the 
other.  Where  there  is  evidence  bearing  on 
the  question  of  contributory  negligence,  and 
the  burden  of  proof  is  put  upon  the  defend- 
ant, where  it  belongs  in  this  state,  there 
should  not  be  added  a  statement  that  it  is 
presumed  that  the  plaintiff  was  In  the  exer- ' 
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cise  of  due  care.  The  statement  of  the 
burden  of  proof  gives  the  law  for  the  guid- 
ance of  the  jury,  and  the  plaintiff  is  not 
entitled  to  the  statement  of  a  presumption. 
When  death  results,  and  especially  where 
there  is  uo  direct  evidence,  and  in  some 
etatea  only  then,  the  presumption  is  recog- 
nized, and  for  very  evident  reasons,  and  is 
considered  in  determining  whether  the  ver- 
dict is  sustained.  The  general  doctrine  is 
well  eatablisbed  in  Minnesota.  Dunnell's 
Dig.  t  Supp.  (Minn.)  i  7032,  and  cases. 
And  it  is  lield  proper  to  state  the  presump- 
tion in  the  charge  to  the  jury.  Baltimore- 
4,  P.  B.  Co.  v.  Landrigan,  191  U.  S.  461,  48 
L.   ed.   262,   24   Sup.   Ct   Rep.   137;   Teiaa 

4  P.  B.  Co.  V.  Gentry,  163  U.  S.  353,  41 
L.  ed.  1S6,  16  Sup.  Ct.  Rep.  1104;  Northern 
P.  R.  Go.  V.  Spike,  57  C.  C.  A.  384,  121  Fed. 
44;  Hutchinson  v.  Richmond  Safety  Gate 
Co.  247  Mo.  71,  152  S.  W.  52.  And  see 
genera Uv,  Tiffany,  Death  by  Wrongful  Act, 

5  180;  1  Thomp'.  Neg.  S|  305-402;  S  Enc. 
Ev.  807;  2  Jones,  Ev.  {  186;  Wigmore,  Ev. 
{  2610.  The  question  of  tiie  propriety  of 
mentioning  a  presumption  in  the  charge  does 
not  seem  often  to  have  arisen  in  other  than 
death  cases.     A  similar  inatruction  to  that 

n  in  the  case  before  ua  baa  been  sus- 
tained, though  without  particular  conaidera- 
tion.  Baltimore  &,  O.  R.  Co.  v.  McKeniie. 
81  Va.  71.  It  has  also  been  held  erroneous. 
Rapp  V.  St.  Joseph  ft:  I.  R.  Co.  106  Mo.  423, 
17  S.  W.  487,  12  Am.  Neg.  Caa.  180;  Mo- 
berly  v.  Kajisaa  City,  St.  J.  4  C.  B.  R.  Co. 
08  Mo.  183,  11  S.  W.  569.  And  it  has  been 
disapproved,  but  the  giving  of  it  held  nob 
ground  for  reveraal.  Central  R.  Co.  v. 
Smith,  74  Md.  212,  21  Atl.  706,  3  Am.  N««. 
Cas.  715.  The  general  charge  fully  covered 
'ssential  features  of  the  proof  of  negli- 
gence and  contributory  negligence.  A  very 
favorable  instruction  was  given  at  Ihe  de- 
fendant's request.  We  cannot  believe  that 
the  j(«-y  were  misled,  and  no  criticism  or 
suggestion  was  made  at  the  time.  And,  on 
the  whole,  the  claim  of  contributory  negli- 
gence of  the  plaintiffs,  who  were  guests,  wus 
aa  we  view  the  evidence,  and  from  a 
practical  standpoint,  a  very  live  question. 
We  disapprove  the  particular  portion  of  the 
instruction,  but  hold  that,  considering  the 
immediate  conneption  in  which  it  was  given, 
the  cliarge  as  a  whole,  and  the  issuea  for 
trial,  it  could  not  have  misled,  and  should 

>t  result  in  a  new  trial. 

6.  Tn  referring  to  the  damages  suatained 
by  Mrs.  Carson  the  court  instructed  the 
jury:      "She  is  entitled  to  damages  which 

ill  fairly  compensate  her  for  the  pain  and 

iffering  which  she  has  etistained  up  to  this 
time,  and  for  any  pain  and  suffering  which, 
under  the  evidence,  you  believe  ahe  will  bus- 
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tain  in  the  fnture,  as  the  reaalt  of  th« 
accident  that  we  have  under  consideration. 
You  should  allow  her  such  damnge  as  will 
fairly  compensate  her  for  any  permanaut 
injuries  wiiich  she  has  Huetsined." 

Il  is  the  settled  law  in  this  jurisdiction 
that,  to  justify  au  award  of  dawagee  as  for 
pprraanent  injuries,  there  muat  be  a  reason- 
able certainty  that  they  will  be  permanent, 
itnd  not  a  mere  chance  or  probability. 
L'Herault  v.  Miniieapolia,  89  Minn.  2BI,  72 
N.  W.  73;  McBrido  v.  St.  Paul  City  R.  Co. 
72  Minn.  291,  75  N.  W.  233 ;  Olson  v.  Chi- 
wgo,  M.  t  St.  P.  R.  Co.  84  Minn.  2il,  102 
X.  W.  449.  Counsel  for  the  defendant  ex- 
cepted to  the  charge  of  the  court,  called  at- 
tention to  the  reasonable  certainty  lule,  and 
referred  to  the  charge  as  if  it  were  one 
authorizing  a  recovery  for  such  suffering  as 
Mrs.  Carson  "might  sustain"  in  the  future. 
Evidently,  this  waa  in  misapprehension  of 
the  langviage  of  the  court,  for  the  words 
used  were  "will  sustain,"  and  not  "might 
tfudtnin.''  The  reason  of  the  reasonable  cer- 
tainty nile  is  that  uncertain  and  specTilative 
damagea  are  not  recoverable.  The  word 
"■ill"  is  one  of  certainty,  and  the  word 
"may"  in  one  of  speculation  and  uncertainty. 
This  is  indicated  in  Olson  v.  Chicago,  M.  & 
St.  P.  R.  Co.  supra,  where  it  was  suggested 
that  a  correct  charge  waa  like  the  one  given 
in  the  case  at  bar>  and,  even  there,  it  was 
held  that  the  use  of  "may,"  inalead  of 
"will,"  waa  not  misleaifing  under  the  facts 
of  the  case.  The  charge  of  the  court  was 
correct.  Tha  only  complaint  that  can  be 
made  is  that  the  court  did  not  go  farther, 
and  say  that  it  must  be  reasonably  certain 
that  the  suffering  would  be  permanent. 
This  was  not  specifically  asked,  and  there 

6.  The  verdict  for  Mrs.  Carson  was  for 
tS,125,  of  which  we  may  assume  t\25  was 
for  the  loss  of  clothing,  and  that  for  Mr. 
Carson  was  for  $2;000,  The  defendant 
claims  that  they  are  excessive. 

Mrs-  Carson  was  severely  bruised,  there 
were  some  superficial  scalp  wounds,  one 
thumb  was  broken,  there  was  a  gash  2Vj 
inches  down  across  the  eyebrow,  her  nose 
was  flattened,  her  right  eye  was  injured, 
■nd  apparently  she  is  in  a  neurasthenic  con- 
dition. She  was  uncoUBcious  for  a  day  or 
ko,  and  was  in  the  hospital  for  two  weeks. 
She  claims  that  she  has  suffered  much  and 
it  still  lulTering.  There  is  some  facial  din- 
Ggurement,  the  extent  of  which  the  record 
dues  not  make  nearly  so  definite  as  it  might. 
The  most  important  injury  is  to  the  eye. 
From  the  testimony  of  the  physicians,  the 
jury  m^it  conclude  that  the  double  vision, 
with  which  it  is  conceded  she  is  affected,  is 
■nbatantiBlly  permanent,  cannot  be  cured  or 
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improved  by  an  operation,  nor  practically 

corrected  by  the  use  of  glasses,  Mr.  Carson 
sustained  some  injury,  but  the  record  leavua 
it  indefinite.  He  did  not  make  luuch  use  of 
n  physician.  lie  claims  to  have  pain  in  his 
hips,  and  his  osteopathist  aficriben  it  to  an 
injury  to  the  pelvic  bones.  He  claims  that 
it  disables  him  from  work.  He  is  tlie  man- 
ager of  a  wholesale  drug  house.  The  extent 
of  interference  with  his  work  is  not  diown. 
There  is  no  evidence  as  to  the  value  of  his 
time,  and  no  specific  claim  is  made  for  the 
value  of  lost  time.  He  incurred  expenses 
for  the  care  of  his  wife,  ajnoimting  to  some- 
thing like  3200.  The  Carsons  were  each 
forty  years  of  age,  and  had  three  (^ildren. 
Mrs.  Carson  waa  usually  able  to  perform 
her  household  dutiea  It  appearn  that  they 
were  accustomed  to  be  t<^ther  much,  and 
to  attend  entertainments  and  social  gather- 
ings. If  all  that  the  jury  might  find  as  to 
the  conditions  of  Mrs.  Carson's  eye,  and  at- 
tendant injuries,  including  facial  disfigure- 
m«it,  is  taken  as  established,  a  very  great 
deal  of  value  personal  to  herself  is  taken 
out  of  life,  and  her  husband  sufteTB  ap- 
preciably the  loss  of  her  society  and  com- 
panionship, for  which  he  is  entitled  to 
compensation.  Quite  likely  the  parties 
exaggerate  their  injuries.  The  doctors  may 
be  mistaken.  Often  there  is  marked  im- 
provement at  the  end  of  litigation.  These 
were  const  derations  present  with  the  jury. 
The  verdicts  seemed,  to  the  trial  court, 
large.  So  do  they  to  us.  The  trial  court, 
in  much  better  position  than  we  to  deter- 
mine the  question,  thought  they  should  not 
be  disturbed.     The  record   does  not  justify 


7.  There  is  a  claim  of  misconduct  of 
counsel  for  the  plaintiffs.  On  the  cross- 
examination    of   the   chauffeur   relative   to 

convictions  in  the  municipal  court,  counsel 
incorporated  suggestions  that  he  was  a  reck- 
less and  careless  driver.  That  the  purpose 
of  showing  convictions  was  to  anect  credi- 
bility was  not  suggested.  Objections  were 
sustained.  3nd  counsel  was  persistent  in 
repeating  questions  instead  of  excepting  to 
the  rulings  and  making  his  record.  Appar- 
ently some  of  the  testimony  should  have 
been  received.  There  was  also  an  inainua- 
tim  that  the  chauffeur  had  been  discharged 
I  former  employer.  There  was  a  con- 
is  effort  to  get  to  the  jury  the  sugges- 
that  he  was  a  careless  and  reckless 
driver.  It  was  not  long  continued,  and  does 
seem  to  have  been  considered  at  the 
time  very  important.  While  objectionable, 
and  subject  to  criticism,  it  was  not  <d  a 
character  catling  for  a  new  triaL 
Orders  affirmed. 
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KOBTH  DAKOTA  SUPREME:  COURT. 

JOHN  McCARTT  et  ri. 


(—  N.  D.  — ,  167  N.  W.  603.) 

Iilmltatlon  ot  actions  —  mortgage  - 
celeratlon  clause. 

1.  Where  an  acceleration  clause  i 
mortgage  provides  that,  upon  the  default 
of  tlie  mnrtgaRor,  it  ahall  be  legnl  fur  the 
mortgageo  to  declare  the  whole  sum  secured 
bj  the  mortffsge  to  b«  due,  the  entire  debt 
does  not  become  due,  upon  the  failur 
pa;  an  inataltnent  note,  so  as  to  stntt  the 
Statute  of  Limitations  running  against  the 
action  to  foreclose,  in  the  absence  of  a 
declaration  to  that  effect  by  the  holder  o( 
the  mortgage. 

FoT  other  caaes,  tee  Limitation  of  Acttotu, 

U.  b,  in  Dig.  ISi  S.  8. 
Sftoie  —  what  governH. 

2.  For  tbe  purpose  ot  applTing  the  Stat- 
ute ot  Limitations,  tbe  cmuae  of  action  to 
foreclose  «  mortgage  is  to  be  considered  in- 
dependent!;, and  is  not  afTected  b;  the  Sta.t- 
ut«  of  Limitations,  bnrring  an  action  to 
Miforce  a  personal  liability  upon  the  notes 
secured  by  the  mortgage. 

For  other  caseg,  see  Limilaliort  of  Actiont, 

I.  c,  in  Dig.  I-S2  N.  8. 
Same  ^  when  action  at^rnes. 

3.  AVhere  a  miirtgage  ia  gi^^n  to  secure 
•n  entire  debt,  which  is  represented  by  in- 
stalment notea,  falling  due  at  difTervnt  dates, 
and  where  it  does  not  appear  that  the  holder 
of  the  mortgage  elected,  uniler  the  accelera- 
tion clause,  to  treat  the  whole  sum  as  due 
upon  the  default  in  the  payinent  of  one  of 
the  notes  first  maturing,  the  cause  of  action 
to  foreclose  the  mortgage  for  the  entire  debt 
will  be  held  to  have  first  accrued  jipon  the 
maturity  of  the  last  note. 

For  other  caaet,  Bee  Limitation  of  Actions, 

II.  6,  in  Dig.  ISi  K.  8. 

Statute  —  construction  —  constltutlon- 
atUy. 

4.  Where  the  language  of  a  statute  is  ap- 
parently susceptible  of  an  interpretation 
which  would  render  it  unconstitutional,  as 
authoriiing  the  taking  of  property  without 
due  process  of  law,  if  possible,  the  statute 
will  be  so  construed  as  to  lender  it  consti- 
tutional, and  to  this  end  it  may  be  given 
a  limited  application. 

For  other  cases,  see  Slntutea,  U.  a,  in  Dig. 

1~5S  N.  e. 
Attorney  —  lien  —  forcclosarc. 

6.  Section   6876,  Comp.  Laws   1S13,  con- 
'  atrued,  and  held,  not  to  authorize  the  fore- 


closure of  an  attorney's  lien  by  adrertiae- 
ment,  under  the  provisions  of  i  8125,  Comp. 
Laws  ]913. 
For  other  caia»,  eee  Altomejft,  II.  c,  £,  in 

Dig.  ISi  N.  S. 
Subrogation  ^  to  attorney'a  lien. 

0.  The  purchase,  at  a  void  foreclosure 
sale,  of  papers  which  are  subject  to  an  at- 
torney's   lien,    is   held,    under    the   •' 


of  this  case,  to  entitle  the  purchaser, 
in  equity,  to  the  benefit 
which  the  lien  is  based. 


!  purchase 


I,  8«a  Bubrogatian,  1.  in  Dig. 


(Robinson,  J.,  dissents  in  part.) 


Headnotes  br  Bibdzell,  J. 

Note.  —  Aft  to  effect  of  acceleration  pro- 
vision in  mortgage  or  note  to  start  the  Stat- 
ute of  Limitations  running,  see  annotation 
following  this  case,  post,  169. 


(January  17,  ISIS.) 

ROSS    APPEALS    from    a    judgment    of 
the    District    Court    for   Pierce   County 
favor  of  plaintiffs  in  an  action  brought 
to    foreclose    a    mortgage    on    certain    real 
estate,    plaintiff    McCartv    appealing    from 
much  of  the  judgment  as  ordered  pay- 
ment of  certain  of  the  proceeds  of  tbe  sale 
to  defendant  Styles,  as  assignee  of  an  at- 
torney's lien,  and  defendant  Styles  appeal- 
ing  from   so   much  as   demanded   a  review 
and   trial   de  novo  of  certain  questions   of 
fart.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Harold  B.  Nelson  and  .\lbert: 
i.  Coger,  for  plaintiff  McCarty: 
An   attorney's  lien   is   strictly  dependent 
upon  continuity  of  possession. 

Heard  v.  Cherry,  145  Ky,  80,  140  S.  W. 
5»i  Pollock  v.  Aikens,  4  S.  D.  374,  57  N.  W. 
I ;  Wisconsin,  L  1  N.  R.  Co.  v.  Given.  09 
Iowa,  581,  29  K.  W.  611;  Howe  v.  Mutual 
Fund  Life  Asso.  115  Iowa,  285,  88 
N.  W.  338;  2  Mechem,  Agencr,  2d  ed. 
i   2272. 

The  acknowledgment  of  the  mortgage  by 
Goodsman  was  a  re-execution  and  redelivery 
of  tlic   mortgage. 

Lloyd  v.  Gates,  143  Ala.  231,  111  Am. 
St.  Rep.  39.  38  So.  1022;  McOendon  v. 
Equitable  Mortg.  Co.  122  Ala.  384,  £9  So. 
30;  Chivington  v.  Colorado  Springs,  0  Colo. 
S97,  14  Pac.  212;  First  Nat.  Bank  v.  Glenn, 
10  Idaho,  224,  109  Am.  St.  Rep.  204,  77 
Pac.  623;  Currier  v.  Clark,  145  Iowa,  613, 
124  N.  ^V:  622;  Grlbben  v.  Clement.  141 
Iowa,  144,  133  Am.  St.  Rep.  157,  119  N.  W. 
59G;  Godsev  V.  Virginia  Iron,  Coal  ft  Coke 
Co.  20  Ky"  L.  Rep.  G57,  82  S.  W.  386; 
Meazels  v.  Martin,  93  Kv.  60,  18  B.  W. 
1028;  Duff  v.  Wynkoop,  74'  Pa.  300;  North- 
■cBtom  Loan  *  Bkg.  Co.  v.  Jonascn.  11 
.  D.  508,  79  N.  W.  840;  Newton  v.  Emer- 
jn,  68  Ten.  142,  18  S.  W.  348;  Clough  v. 
Clough,  73  Me.  4S7,  40  Am.  Rep.  S80;  Bart- 
lett  V.  Drake.  100  Mass.  176,  97  Am.  Dec 
1  Am.  Rep.  101;  Adams  v.  Field,  21 
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Vt.  267;   Harwell  v.  Zimneriiuui,  167  Ala. 
473,  47  So.  722. 

Goocbman'B  absence  from  North  Dakota, 
after  the  mortgage  had  been  uigned, 
before  October  27th,  1804,  when  tie  deed 
from  GoodBman  to  the  Haddook  bank 
recorded,   tolled   the   statute. 

Colonial  t  U.  S.  Mortg.  Co.  v.  Northwest 
Tbresher  Co.  U  N.  D.  147,  70  L.R.A.  814. 
116  Am.  St.  Rep.  642,  103  N.  W.  915,  8 
Ann,  Cos.  1160;  Paine  v.  Dodds,  14  N.  D. 
1S9,   116  Am,  St,  Rep.  874,  103  N.  W.  931. 

Persons  who  are  the  real  defendants  in 
a  suit  at  equit;,  and  who,  as  soil:?! 
I'onduct  and  control  the  defense  in  the  c 
of  the  nominal  defendant,  are  bound  hy 
the  decree  rendered,  as  fully  aa  if  they 
were  formal  parties;  as  the  term  "party" 
inrludes  those  who  are  strictly  interested 
in  the  subject -matter  of  the  suit,  know  of 
it?  pendency,  and  have  the  right  to  control 
and  direct  and  defend  it. 

Parsona  v.  Urie,  104  Md.  238,  8  L.E.A. 
N'.S.)  550,  64  Atl.  927,  10  Ann.  Caa,  278; 
[laltjmore  v.  United  R.  &  Electric  Co.  108 
Md-  64,  la  l..B.A.(N.S.)  1009,  69  Atl.  436; 
Kaye  v.  Louisville,  13  Ky.  L.  Rep.  114,  14 
:>.  W.  679;  Sturdivant  Bank  t.  Wilson,  87 
Mo.  App.  534;  Glide  v,  Dwyer,  83  Cal,  477, 
-i3   Pac.   706. 

Campbell  never  bad  an  attorney's  lien, 
and   Styles  did  not  and  could  not  buy   it. 

Thornton,  Attorneys  at  Ijiw,  5§  272,  S7R, 
570;  Jackson  v.  American  Cigar  Box  Co. 
141  App.  Div.  195,  128  N.  Y.  Supp.  58; 
Duboii'a  Appeal,  38  Pa.  231,  80  Am,  Dec. 
478;  Clark  v.  Sullivan,  3  N,  D,  280,  65 
X.  \V.  733;  Lown  v,  Cassclman,  25  N.  D. 
44,   141   N.  W,  73, 

Jfr.  Asa  J.  Styles,  in  propria  persona: 

By  the  payment  of  the  principal  obliga- 
tions, all  of  the  pledged  notes  were  re- 
leased  from   the  lien   of  the  pledges. 

31    Cyc.   851,  853. 

The  fact  that  a  mortgage  is  given  to 
secure  the  payment  of  an  entire  sum, 
which  U  payable  in  instalments,  does  not 
prevent  the  running  of  the  Statute  of 
Limitations  against  each  instalment  as  it 
becomes    due. 

George  v.  Butler.  26  Wash.  456,  57  L.R,A. 
3!W,  90  Am.  St.  Rep,  756,  67  Pac.  263; 
Presidio  County  v.  Noel- Young  Bond  & 
^toek  Co.  212  U.  8.  75,  53  L,  ed,  400,  29 
Sup.  Ct-  Rep,  237;  25  Cyc.  1106;  Dai-ia  v. 
Harrington,  53  Ark.  5,  13  B.  W.  216; 
De  Uprey  ».  De  Uprey.  23  Cal,  352;  Wash- 
ington Loan  &  T.  Co,  v.  Darling,  21  App. 
D.  C-  132;  Bumham  v.  Brown,  23  Me.  400; 
Baltimore  &  H.  de  0.  Turnp,  Co.  v.  Barnes, 
e  Harr.  &.  J.  67;  Wood  v.  Cullen.  13  Minn, 
394.  Gil.  365;  Berry  v.  Doremns.  30  N.  J.  L. 
390;  Mason  v.  New  York,  E8  Hun,  116; 
Pelton   T.   Bemis,  44  Ohio  St.   61,  4  N".  E. 


714;  Adelbart  College  v.  Toledo,  W.  &  W. 
R.  Co.  5  Ohio  S.  &  C.  P.  Dec,  14,  3  Ohio 
N.  P.  15;  Bush  V.  Stowcll,  71  Pa.  208,  10 
Am.  Rep.  694;  Overton  v.  Tracey,  14  Serg, 

6  R.  311;  Miles  V.  Kelly,  —  Tex.  Civ.  App. 
— ,  25  S.  W.  724;  Morrill  v.  Smith  County, 
—  Tex.  Civ.  App.  — ,  33  S.  W.  899;  25  Cyc. 
pp.  1089,  note  51,  1107;  Clark  v.  Iowa  City, 
20  Wall.  583,  22  L.  ed.  427;  Amy  v. 
Dubuque,  98  U.  S.  470,  25  L.  ed.  228; 
Griffin  v.  Macon  County,  2  L.R.A.  353.  36 
Fed.   885;   Westeott  v.   Whiteside,  63  Kan. 

49,  64  Pac.  1032;  Paine  v.  Dodds,  14  N.  D. 
197,  118  Am.  St,  Rep.  674,  103  N.  W.  031, 

The  acceleration  clause  in  the  mortgage 
gave  the  holder  the  right  to  begin  fore- 
closure at  once,  on  default  in  the  earlier 
notes,  and  the  statute  commenced  to  run 
from  that  date,  and  both  the  earlier  and 
the  later  notea  are  all  outlawed, 

Boyd  V.  Buchanan,  176  Mo.  App.  58,  162 
S.  W'.  1075;  Central  Trust  Co.  v.  Meridian 
Light  4  R.  Co.  100  Miss,  431,  51  L.RJu 
(N.S.)  161,  63  So.  675,  64  So.  216;  Hemp  v. 
Garland,  4  Q.  B.  610,  114  Eng.  Reprint,  994, 
3  Gale  &  D.  402,  12  U  J,  Q.  B.  N.  S.  134, 

7  Jur.  302;  Reeves  v.  Butcher  [1891]  2  Q,  B. 
509,  60  L.  J.  Q.  B,  N.  S.  619,  86  L.  T.  N.  8. 
329,  39  Week.  Bep.  826;  First  Nat.  Bank  v. 
Peck,  8  Kan.  660;  Ryan  v.  Caldwell,  106 
Ky,  643,  60  S.  W.  968;  Wheeler  4,  W.  Mfg. 
Co.  V.  Howard,  28  Fed,  741 ;  Harrison  Mach. 
Works  V.  Reigor,  64  Tex.  89;  Dodge  v.  Sig- 
nor,  18  Tex,  Civ,  App.  46.  44  S.  W.  926; 
Singleton  v.  Heriott,  3  Rich.  L.  321;  Snyder 
v.  Miller,  71  Kan.  410.  60  L.R.A.  260,  114 
Am.  St.  Rep.  489.  80  Pac.  970;  Pierce  v. 
Shaw,  51  Wis.  318.  8  N.  W.  209:  Ran 
Antonio  Real  Estate  Bldg.  &  L.  Asso.  v. 
Stewart,  94  Tex.  441,  86  Am.  St.  Rep.  884. 

61  S.  W.  386;  Manitoba  Mortg.  4  Invest. 
/.  Daly,  10  Manitoba  L.  R.  425;  West- 
V,  Whiteside,  63  Kan.  49.  64  Pac.  1032; 

Lycoming  F.  Ina,  Co.  v.  Batcheller  &  Sona. 

62  Vt.  149,  19  Atl.  982;  Hunt  v.  Roberln, 
45   N,    Y.    691;    Parks    v.    Cooke.  .3    Bush. 

I;   Noell  V.  Gaines,  68  Mo,  040;   Salmon 

Clagett,    3    Bland,    Ch.    179;    Green    v. 

Frisk,  25  S.  D.  342,  126  N.  W.  579;   Morre 

Sargent,  112  Ind,  484,  14  N.  E.  4S6; 
McFadden  v.  Brandon.  8  Ont.  L.  Rep.  610; 

■mond  V.   Hermosa   Ice  Co.  9   S.  D.   387, 

N.  W.  678;  Central  Tnist  Co.  v.  Meri- 
dan  Light  A  R,  Co.  —  Miss.  — ,  51  L.R.A, 
(\'.S.)    156,   64   So.   216,   106  Miss.   431,  63 

50,  575;  Spesard  v,  Spesard,  75  Kan.  87, 
88  Pac.  576;   Buchanan  v,  Berkahire  L.  Ina. 

»  Ind.  610;  White  v.  Miller,  62  Minn. 
367, 16  L.R,A,  873,  54  K.  W.  736;  Rosmnssen 
Levin,  28  Col.  449,  65  Pac.  04;  Banzer  v. 
Richter,  68  Misc.  192,  123  N.  Y,  Supp, 
Malcom  V,  Allen,  49  N.  Y.  448; 
Brownlee  v.  Arnold.  60  Mo.  79;  Kelly  v. 
Kershaw,  5  Utah,  2»6,  14  Pae.  1104. 
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An  attorney's  lien  may  be  foreoloAed  by 
advertiBement  undpr  i  6878,  N.  D.  Comp. 
Lawg,  and  this  lien  foreclosure,  under  that 
Bection,  traiiBferred  to  Htjles  tlie  title  to 
the  notes  and  mortgage. 

Black  T.  Minneapolia  £  X.  Elevator  Co. 
7  N.  D.  129,  73  N.  W.  90;  Mitehell  v.  Mon- 
■reh  Elevator  Co.  15  N.  D.  495.  107  N.  W. 
lUSo,  11  Ann.  Cae.  1001 ;  Si-hliMser  v.  :Mooree, 
18  X.  D.  185,  112  X.  W.  78;  ffonset  v. 
Walden  Farmers  Elevator  Co.  31  X.  D.  382, 
153  X.  W.  1012;  (!art.  S.  &.  Co.  v.  Clements, 
4  X.  D.  650,  62  N.  K.  640;  Grove  v.  Great 
Xorthem  Loan  Co.  17  K.  D.  352,  138  Am. 
St.  Rep,  707.  lie  S.  W.  345. 

Tlie  judgmifnt  is  not  mi  stained  by  the 
findiugB  of  fact  or  eonclusionfl  of  law. 

[Second  Nat.  Bank  v.  First  Xat.  Bank,  : 
X.  D.  50,  76  X.  W.  504. 

Mr.  Paul  Campbell,  in  propria  persona 
It  is  conclusive  on  all  parties  to  this 
action,  that  there  was  a  debt,  and  a  lien 
securing  same,  on  the  four  McCarty  notes 
and  the  mortgage,  and  a  pledge  of  the 
Finch  note,  making-  it  subject  to  the  lien 
to  the  extent  of  any  eurplus  over  the 
amount  of  the  pledge. 

Xoble  V.  Mcintosh.  23  X.  D.  59,  135  N.  W. 
663;  Powers  v.  First  Xat.  Bank,  15  N.  D. 
466,  109  X.  W.  381;  Tee  v.  Xoble.  23  X.  D. 
228,  135  K.  W.  789:  Boschker  v.  Van  Beek, 
10  N.  D.  104,  122  X.  W.  338;  Cotton  v. 
Horton,  22  N.  D,  5,  132  X.  W.  225;  Farmers 
Secur.  Bank  v.  Martin.  20  N.  D.  278,  L.R.A. 
1016D,  432,  150  X.  W.  572. 

BIrdzell,  J.,  delivered  the  opini<»i  of  the 

This  is  an  action  for  the  foreclosure  of 
a  mortgage  on  ISO  acres  of  land,  securing 
the  payment  of  ?700  and  interest.  Judg- 
ment was  entered  in  the  district  court  of 
Pierce  county  in  favor  of  the  plaintitl,  but 
it  was  ordered  that  certain  of  tbe  proceeds 
of  the  foreclosure  »alc  be  paid  to  the  de- 
fendant Styles,  as  assignee  of  an  attorney's 
lien,  existing  in  favor  of  the  defendant 
Campbell.  The  defendant  Styles  appealed 
from  the  judgment,  demanding  a  review  and 
trial  de  novo  of  certain  questions  of  fact, 
which  are  set  forth  in  seventy -set  en  speci- 
fications. The  plaintiff  McCarty  also  ap- 
pealed, specifying  errors  in  the  holding  of 
the  trial  court,  sustaining  the  attorney's 
lien  of  defendant  Campbell  and  entering 
judgment  therefor  in  favor  of  Styles  aa 
asaignea.  The  defendant  and  respondent 
Campbell  moves  to  dismiss  the  latter  ap- 
peal as  to  him,  upoa  the  ground  that  there 
has  been  no  settlement  of  the  statement 
of  tbe  case. 

The  facts  necessary  to  an  understanding 
of  the  questions  involved  in  this  matter 
are  as   follows: 


In  1006  Styles  purchased  from  a  bank, 
of  which  his  brother  was  cashier,  a  quarter 
section  of  land,  subject  to  an  encumbrance 
of  $500  in  the  shape  ot  a  mortgage  owned 
by  the  Union  Central  Lite  Insurance  Com- 
pany. It  dei'eloped  later,  however,  that, 
in  addition  to  the  mortgage  mentioned,  the 
former  owner  of  the  land,  one  Charles  W. 
Ooodsman,  had  given  the  mortgage  in  ques- 
tion in  this  suit  to  secure  the  payment  of 
five  promissory  notes,  aggregating  S700. 
These  notes  and  mortgage. ran  to  Theodore 
P.  Scotland  &.  Company.  Soon  after  the 
discovery  by  Styles  of  the  Scotland  &  Com- 
pany mortgage,  he  brought  an  action  (Feb- 
ruary, 19071  to  <iuiet  his  title  as  against 
the  mortgagee.  In  that  action  the  validity 
of  the  Scotland  &  Company  mortgage  wan 
upheld  by  the  judgment  of  the  trial  court. 
which  judgment  was  affirmed  by  this  court 
in  Styles  v.  Theo.  P.  Scotland  &  Co.  2:i 
X.  D.  460,  134  N.  W.  708. 

In  the  action  to  quiet  title,  the  defend- 
Lt  Scotland  &  Company  was  represented 
by  Paul  Campbell,  a  party  defendant  in 
action.  Campbell  had  obtained  posses- 
of  all  the  above -mentioned  notes,  and 
introduced  them  in  evidence  to  substantiate 
his  client's  claim.  Not  having  been  fully 
paid  for  his  services  he  later  claimed  an 
,ttorney's  lien  upon  them. 

In  August,  1912,  McCarty  attempted  to 
foreclose  the  mortgage  in  suit  by  adver- 
claiming  to  be  the  owner  of  thv 
entire  obligation  secured  thereby.  In  Sep- 
iber,  a  restraining  order  was  obtained. 
restraining  further  foreclosure  proccedingii 
under  the  advertisement.  This  order  was 
t>ased  upon  three  affidavits,  setting  forth, 
among  other  defenses,  Campbell's  lien. 
Nothing  further  having  been  done  by  way 
of  realizing  upon  the  securities,  Campbell 
started  foreclosure  proceedings  under  his 
lien  in  August,  1013.  After  six  days'  pub- 
ished  notice,  tbe  lien  was  foreclosed,  by 
advertisement,  by  the  sale  of  alt  of  the 
va  August  28,  1913,  at  which  sale 
Styles  became  the  purchaser,  the  amount 
paid  by  him  being  J173.17.  On  October  18. 
1013,  or  soon  thereafter,  the  exact  date 
being  immaterial,  this  action  was  begun 
by  McCarty  and  Finch,  Van  Slyek,  4  Mc- 
Conville,  for  the  foreclosure  of  the  mort- 
gage in  question.  The  complaint  alleges 
assignment  from  Theodore  P.  Scotland 
&  Company  to  John  McCarty  of  all  of 
the  notes,  excepting  a  (100  note,  as  ot  July, 
1S07,  and  an  assignment  of  the  SlOO  note 
to  Finch,  Van  Slyck,  A  McConville,  as  of 
October  1,  1904,  It  also  disputes  Camp- 
bell's lien,  and  alleges  the  facts  with  refer- 
tfae  forecloaure  thereof.  The  de- 
fendants Styles  and  Campbell  answered 
separately.      The    answer    of    tha    former 
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coven  flfUen  printed  psgee,  and  sets  forth 
five  defenses  to  tha  kctitm.  (In  reality, 
it  U  an  argument  o(  the  esse.)  Briefly 
8l«ted,  the  defenses  Bet  forth  are  •  reliant 
upon  the  title  (ecured  through  the  fora- 
cLoBure  of  the  attorney's  lien,  an  esti^pel 
as  a^inat  the  plaintiffs  to  .forecloae  th« 
mortgage  on  the  ground  that,  in  the  pre- 
viouH  suit  of  Scotland  &,  Company  against 
Styles,  the  notes  and  mortgage  had  been 
held  to  be  the  property  of  Scotland  &,  Com- 
pany; also,  tbat  the  defendants  in  this 
i-ase  are  not  precluded,  by  the  former  Judg- 
ment, from  showing  that  the  mortgage 
ititeK  is  void,  by  reason  of  not  having  been 
exeouted  by  the  mortgagor. 

The  answer  of  Campbell  denies  the  con- 
sideration for  the  alleged  aasignment  of 
tbe  9100  note  from  Scotland  &  Company 
to  Fineb,  Van  Slyck,  &  McConvflle,  and 
alleges  that  the  assignment  of  the  four 
nat«a  to  McCarty  was  an  aHsignment  ts 
him  as  trustee  for  the  benellt  of  the 
creditors  of  Scotland  &  Company;  also, 
tbat  the  Finrh,  Van  Slyck,  &  McConviUe 
aasignaient  was  collateral  to  indebtedness 
urhiclt  was  aftcrwardfl  fully  paid;  that  the 
poasession  of  the  notes  was  not  delivered 
to  the  assignees;  that  plaintiffs,  by  reason 
of  their  knowledge  and  acquiescence  in  his 
defense  of  the  suit  against  Scotland  & 
Company,  are  precluded  and  estopped,  as 
Bfiainst  him  and  bis  successor  in  interest, 
Ui  duspute  the  rights  which  Styles  obtained 
as  purchaser  at  the  lien  foreclosure  sale. 

The  findings,  oouoluaiona,  and  judgment 
of  tbe  trial  court  are  in  aocord  with  the 
qneatioDB  and  principles  discoBBed  in  a 
nHnpcebensive  memorandum  decision  which 
was  rendered  in  disposing  of  the  case,  and 
tbe  questions  which  arise  on  Styles's  ap- 
peal are  foreshadowed  in  that  opinion.  The 
learned  trial  judge  considered  that  four  quea- 
tiaaa  were  involved:  First,  "What  is  the 
effect  of  the  judgment  and  decree  entered 
in  tbe  case  of  Styles  v.  Theo.  P.  Scotland  & 
Company,  described  in  finding  of  fact  No. 
at"  Second,  "Has  the  Statute  of  Limita- 
tiona  run  aince  said  judgment  and  decree 
wna  entered,  bo  as  to  bar  thb  foreclosure, 
•ought  in  the  complaint!"  Third,  "Did 
defendant  Campbell  have  a  tien  on  the 
personal  property,  to  wit,  the  notes  and 
mortgage  sought  to  be  foreclosed  in  this 
actsont"  Fourth,  "If  such  an  attorney's 
lien   existed,  wae  it  loredosedt" 

While  tlie  appellant  Styles  asks  for  a 
review  of  seventy- seven  speciUcations  of 
facta,  tbe  mere  enumeration  of  which  cor- 
era  tbirty-Uvee  pa^es  of  his  brief,  the  real 
questioaa  involved  in  this  appeal  aie  those 
relating  to  the  propriety  of  Um  adverse 
dedaioa  of  the  trial  court,  upon  the  four 
discuMed    in    the    memorandum 


decisiiHi,  and  the  correctness  of  certain 
findings  of  fact  necessary  to  sustain  the 
decision  and  judgment  thereunder.  In  the 
argument  of  the  appellant  Styles,  the 
errors  assij^ed  are  grouped  under  nineteen 
heads,  and  the  legal  propositions  therein 
raised,  which  merit  disruaiiion,  will  be  con- 
Hidered  in  tbe  order  appealing  to  us  as 
roost  lexical,  and  with  such  brevity  as  is 
consistent  with  a  romprehenoive  review  of 
the  real  (jucHtions  prcfented  on  the  record. 
It  ia  claimed  that  the  pUintilTa  action 
is  barred  by  the  Statute  of  LimitationH. 
In  support  of  this  contention  the  appellant 
Styles  invites  our  attention  to  the  fact 
that  two  of  the  notes  secured  by  the  mort- 
gage in  question  fell  due  October  1,  1903. 
This  action  was  not  commenced  until  October 
18,  IB13,  or  soon  thereafter.  The  mort- 
gage was  given  to  secure  a  debt  of  S700, 
which  was  represented  by  ftve  promiasory 
notes,  dated  August  21,  1003,  the  amounts 
and  maturity  of  which  are  aa  follows: 
$260,  October  1.  1903;  iAO,  October  1,  IB03; 
8100,  October  1,  J9CH;  850,  October  1,  1905; 
and  £250,  October  1,  1B06.  The  mortgage 
securing  these  notes  contains  an  accelera- 
tion clause  as  follows:  "And  tbe  BSid 
Charlie  Goodaman  does  covenant  aud  uorce 
.  .  .  to  pay  said  sums  of  money  above 
specified  at  the  time  and  in  the  manner 
above  mentioned.  .  .  .  And  if  default 
be  made  by  the  party  of  the  first  part  in 
any  of  the  foregoing  provisions,  it  shall  be 
legal  for  tbe  party  of  the  second  part,  its 
successors  and  assigns,  or  its  attorney,  to 
declare  tbe  whole  siun  above  specified  to 

The  mortgage  also  contains  a  provision, 
empowering  the  mortgt^e  to  sell  the 
premises,  under  the  statute,  in  cose  of  de- 
fault in  the  payment  of  any  part  of  the 
money  due  upon  the  notes.  The  argument 
is  that,  inasmuch  as  the  mortgagee  liad  a 
right,  immediately  upon  the  default  in  the 
payment  of  the  first  noteo,  to  foreclose  the 
mortgage,  and,  having  allowed  more  than 
tbe  statutory  period  to  elapse  aince  the 
first  default  before  bringing  this'  action, 
the  action  ia  barred  by  the  statute.  Comp. 
Uws,  1913,  i  7374.  That  this  contention 
is  unsound  appears  clear  to  us,  after  con- 
sideration of  the  many  authorities  cited 
by  counsel.  The  acceleration  clause  only 
gives  to  the  mortgagee  a  right,  upon  de- 
fault ia  any  part,  to  declare  the  whole 
debt  due.  It  is  clear  that  such  a  pro- 
vision does  not  operate  automatically  to 
make  the  whole  sum  due,  as  a  matter  of 
law.  It  may  well  be,  as  contended  by 
counsel,  that  it  is  not  necessary  for  the 
mortgagee  to  take  any  afiirmative  steps 
whatsoever,  hefore  bringing  an  action  or 
initiating  foreclosure  proceedings,  but  from 
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ttiie  it  docB  not  follow  that  there  most  not 
be  an  exercise  of  the  option  before  the 
action  or  tlie  right  to  furedoae  matures. 
The  bringing  of  an  action  is,  in  itself,  a 
sufficient  declaration  that  the  remainder 
of  the  amount  claimed  is  due,  but  iTith- 
out  the  brin^in);  of  an  art  ion.  and  without 
other  eridence  of  an  exercise  of  the  option, 
it  cannot  be  said  that  a  cause  of  action 
has  accrued.  It  is  one  thing  to  say  that 
the  bringing-  of  an  action  is  a  sufficient 
determination  of  an  option  to  declare  the 
whole  sum  due  (Doolittle  v.  Nurnberg,  27 
N.  D.  521,  147  N.  W.  400).  and  quite 
another  thin^;  to  ^ay  that  the  option  must 
be  held  to  have  been  exercised,  in  the  absence 
of  auj  evidence  whatever  of  an  electiMi. 
The  logic  of  the  appellant,  if  applied  to  a 
possible  situation  where  more  than  ten 
years  might  elapse  between  the  first  de- 
fault and  the  maturity  of  the  last  notes 
Hecured  by  the  mortgage,  would  require  a 
holding  that  the  right  to  foreclose  the 
mortgage  upon  the  nonpayment  of  the  last 
notes  was  barred,  before  the  arrival  of  the 
date  of  maturity  fixed  therein. 

The  authorities  generally  will  be  found 
to  support  the  foresbuift  conclusion,  where 
the  acceleration  clause  is  similar  to  that 
in  the  case  at  bar.  8ee  27  Cjc  1101;  also 
Ball  V.  Jameson,  151  Cal.  606,  \2  L.R.A. 
(N.e.)  1190,  121  Am.  St.  Hep.  137,  91  Pae. 
518,  and  numerous  cases  cited  in.  the  L.R.A. 
note  to  the  above  case.  The  authorities, 
however,  are  divided  as  to  the  elTect  of  a 
default,  where  the  acceleration  clause  is 
absolute,  AS  distinguished  from  optional 
(see  the  L-B.A.  note,  supra);  but,  as  we 
are  not  dealing  with  an  acceleration  clause 
which  is  absolute,  we  express  no  opinion 
as  to  which  is  the  proper  rule.  Nor  are 
we  concerned  with  such  a  question  as  was 
before  the  supreme  court  of  Missouri  in 
Boyd  V.  Buchanan,  176  Mo.  App.  66,  162 
S.  W.  107S  (cited  by  appellant),  where  the 
stipulation  was  that  "on  failure  to  pay 
any  instalment  of  interest  when  due,  the 
holder  _.  .  .  may  collect  the  principal 
and  interest  at  once."  It  was  held,  in 
the  latter  case,  that  the  cause  of  action 
accrued,  within  the  language  of  the  Statute 
of  Limitations,  at  once,  upon  the  default, 
and  it  will  be  observed  that  the  accelera- 
tion clause  said  nothing  about  an  option 
to  declare  any  sum  due.  This  case  is  readily 
dbtinguishable  from  the  case  at  bar,  and 
the  acceleration  clause  involved  therein 
may  properly  be  classified  as  absolute. 
The  same  is  true  of  the  acceleration  clause 
involved  in  the  case  of  Central  Trust  Co. 
T.  Meridan  Light  &  R.  Co.  106  Mies.  431, 
51  LJt.A.(N.S.)  151,  63  So.  576;  also  Cen- 
tral Trust  Co.  T.  Meridan  Light  ft  R.  Co. 
—  Miss.  — ,  64  So.  216. 
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In  holding  that  the  Statute  of  Limit*- 
tiouB  does  not  bar  the  action  to  fMrecloee 
the  mortgage,  we  do  not  dispose  of  the 
whole  question  of  the  statute,  as  presented 
by  Sty  lee's  appeal.  As  to  the  first  two 
notes,  amounting  to  t300,  it  is  not  qaee- 
tioned  that  more  than  ten  years  elkpsed 
between  the  date  of  their  maturity  and  the 
bringing  of  this  action.  The  question  as  to 
the  running  of  the  Statute  of  Limitations, 
as  to  the  sum  represented  by  these  notes, 
introduces  considerations  not  applicable  to 
the  attempt  to  invoiie  the  statute  as  to 
the  whole  debt.  It  is  a  well-settled  rule 
in  this  jurisdiction  that  the  Statute  of 
Limitations,  barring  actions  on  notes,  and 
the  statute  barring  the  remedy  of  fore- 
closure, are  to  be  applied  independently. 
A  mortgage  may  be  foreclosed,  for  in- 
stance, after  the  Statute  of  Limitations 
has  barred  an  action  on  the  notes  for 
which  the  mortgage  is  security.  See  S«t- 
terlund  V.  Beal,  12  N.  D.  122,  95  N.  W. 
SIR;  and  this  rule  has  the  support  of  the 
decided  weight  of  authority.  See  Jones, 
Mortg.  S  1204;  also  numerous  cases  cited 
in  the  note  in  96  Am.  St.  Rep.  664.  It  has 
even  been  held,  in  this  iurisdiction,  that, 
in  the  absence  of  a  special  Statute  of  Um- 
itations  barring  foreclosure  by  advertise- 
ment, such  proceedings  were  not  barred  by 
the  ordinary  Statute  of  LinitatioDB,  ap- 
plicable to  civil  actions;  and  that  a  fore- 
closure by  advertisement,  in  the  absence 
of  a  special  Statute  of  Limitations,  may  be 
resorted  to  years  after  an  action  on  the 
note  would  be  barred.  Clark  v.  Beck,  14 
N.  D.  287,  103  N.  W.  766.  It  is  tnie,  con- 
vereelf,  that  an  action  to  foreclose  may  be 
barred,  while  the  legal  remedy  of  the 
creditor  to  collect  the  debt  remains.  Col- 
onial ft  U.  S.  Mortg.  Co,  T.  Northwest 
Threshing  Co.  14  N.  D.  147,  70  UViJi.  814. 
116  Am.  St,  Rep.  642,  lOS  N.  W.  915,  8  Ann. 
Cas.  1100.  Thus,  the  sole  question  pre- 
sented by  the  invocation  of  the  Statute 
of  Limitations  as  to  the  first  two  note^ 
resolves  to  this:  For  purposes  of  fore- 
closure and  the  application  of  the  Statute 
of  Limitations  thereto,  must  the  aocnisl 
of  the  right  to  foreclose  be  controlled  by 
the  maturity  of  a  portion  of  the  obligations 
for  which  the  mortgage  is  security,  or,  in 
the  absence  of  a  declaration  of  an  option, 
may  the  mortgagee  be  considered  as  stand- 
ing upon  the  singleness  of  bis  cause  of 
action  to  foreclose?  in  which  case  it  will 
be  deemed  to  have  first  been  perfected  when 
the  whole  debt  matures.  The  mortgage 
is  given  to  secure  the  entire  debt  of  9700, 
and  the  fact  that  the  indebtedness  is  repre- 
sented by  instalment  notes,  maturing  at 
ditTerent  dates,  cannot  affect  the  creditor's 
right  to  stand  upon   the  einglsoess  of  his 
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ranse  of  action  to  foTeclose  for  the  non- 
pajment  of  tbe  entire  debt,  when  all  of 
it  shatl  )>eoome  due,  in  case  the  mortgagee 
baa  Dot  elected  to  treat  it  all  aa  doe  upon 
the  default  in  the  paymmt  of  an  install 
ment.  Since  it  does  not  appear  that  the 
itolder  of  the  mortgage  declared  the  whole 
^um  due,  it  muat  be  aseumed  that  he 
elected  to  treat  hia  cause  of  action  to  fore- 
rloGC  tbe  mortgage  aa  a  single  cause,  which 
was  being  held  in  abeyance,  awaiting  the 
maturitj-  of  the  entire  debt.  It  follows 
that  the  right  to  foreclose  the  mortgage 
for  the  n«npa;rment  of  the  entire  debt  of 
¥7'K)  and  interest  did  not  arise  until  the 
maturity  of  the  last  note  on  October  I, 
1906,  and  that  the  foreetosure  action  was 
not  barred  as  to  any  portion  of  such  in- 
debtedness.   See  27  Cyc.  1660. 

Before  passing  to  tbe  next  question  to 
be  considered,  it  is  proper  to  remark  tbftt 
there  ia  the  graveat  doubt  in  tbe  minds  of 
the  members  of  the  court  aa  to  whether 
the  cause  of  action  for  the  foreclosure  of 
the  mortgage,  in  any  event,  can  be  con~ 
^idered  as  having  arisen  upon  the  maturity 
of  the  first  notes.  It  was  established  as  a 
fact,  in  tha  case  of  Styles  v.  Theo.  F. 
Scotland  &  Co.  supra,  22  N.  D.  469,  134 
S.  W.  708,  that  the  Goodsman  mortgage 
was  executed  and  redelivered  on  October  6, 
1904,  more  than  a  year  Hubsequent  to  the 
maturity  of  the  first  notes;  also  that 
Ooodsioui  did  not  obtain  a  receiver's  re- 
ceipt fcpr  tbe  land  covered  by  tbe  mortgage 
until  November  4,  1003;  also  that  Qoods- 
mau  left  the  state  in  November,  ISOS,  and 
deeded  tbe  land  to  Styles 's  grantor  in 
October,  1904.  But  we  have  preferred  to 
consider  the  propositions  advanced  by  coun- 
sel, under  the  most  favorable  interpretation 
poaeible  of  the  facts  in  the  instant  case. 

This  brings  us  to  a  consideration  of  the 
foreclosure  of  the  attorney's  lien,  for  the 
purpose  of  ascertaining  what  right  Styles 
derived  therefrom.  This  lien  was  fore- 
ekised  by  a  sale  of  the  notes,  pursuant  to 
a  notice  published  iii  conformity  with  the 
requirements  of  I  812S,  Comp.  Iaws,  1913, 
governing  the  foreclosure  of  chattel  mort- 
gages by  advertisement.  The  legality  of 
this  method  of  foreclosure  is  assailed  by 
the  respondent  McCarty,  who  contends 
that  the  statutory  provisions,  governing 
foreclosure  by  advertisement,  are  not  ap- 
plicable to  the  foreclosure  of  an  attorney's 
lien,  arising  by  operation  of  law.  Section 
liSTS,  Comp.  Iaws,  1013,  ia  relied  upon  by 
tbe  appellants  aa  authority  for  the  pro- 
i-eedinga  taken.  Section  68TS,  Comp.  Laws, 
1913,  is  the  ilrst  of  two  sections  which 
rampriee  chapter  100  of  the  Civil  Code. 
This  chapter  deals  with  the  matter  of  the 
"Filing  and  Foreclosing  Liens  on  Personal 
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Property."  Section  8878  Is  as  follows : 
"Upon  default  being  made  in  the  payment 
of  a  debt  secured  by  a  lien  upon  personal 
property,  such  lien  may  be  foreclosed  upon 
the  notice,  and  in  the  manner  provided  for 
the  foreclosure  of  mortgages  upon  personal 
property,  and  the  holder  of  such  lien  thall 
be  entitled  to  the  possession  of  the  prop- 
erty covered  thereby  for  the  purpose  of 
forei^losing  the  same.  The  costs  and  fees 
for  such  foreclosure  shall  be  the  same  as 
are  provided  in  i  8132,  A  report  of  such 
foreclosure  shall  be  made  in  the  manner 
set  forth  in  {  8128;  provided,  that  when 
the  lien  has  not  been  filed  in  the  office  of 
any  register  of  deeds  then  a  report  of  such 
sale  shall  be  filed  in  the  office  of  tbe  regis- 
ter of  deeds  of  the  county  wherein  the 
property  is  sold.  !<uch  liens  may  also  be 
foreclosed  by  action  as  provided  in  chapter 
29  of  the  Code  of  Civil  Procedure." 

The  appellants  argue,  with  much  force, 
that  the  foregoing  provision  autbomea  the 
foreclosure  of  all  liens  enumerated  in  the 
preceding  chapters  of  the  Civil  Code,  by 
advertisement,  as  well  as  by  action,  and 
the  language  of  the  section,  when  con- 
sidered alone,  is  apparently  ausceptible  of 
such  interpretation.  But  when  the  section 
examined  in  the  light  of  the  other 
statutory  provisions  reepertlng  liens  and 
their  enforcement,  and  with  due  regard  to 
the  fundamental  constitutional  requirement 
of  due  process  of  law,  it  becomes  quite 
apparent  that  the  statute  in  question  can- 
not properly  be  coustrued  aa  authorizing 
the  foreclosure  of  an  attorney's  lien  in  this 
manner.  Of  the  liens  provided  by  statute, 
there  can  be  no  doubt  that  mechanics'  liens 
and  miners'  liens  can  be  foredosed  only  by 
action  (see  S!  e826-«841,  Comp.  Lawb, 
1913).  Of  the  remaining  liens,  those  for 
the  service  of  sires,  for  furnishing  seed, 
for  threshing,  and  for  performing  farm 
Ubor,  become  effective  only  upon  filing  in 
the  office  of  the  reaister  of  deeds  a  state- 
ment of  the  service  rendered,  or  upon 
the  furnishing  of  the  thing  which  affords 
the  basis  of  the  lien.  See  !i  6849,  6852. 
6856,  6858,  Comp.  Laws,  1913.  The  other 
liens  are  the  lien  for  keeping  stock,  the 
lien  of  a  vendor  of  real  property  for  the 
unpaid  purchase  price,  the  lien  of  a  vendor 
of  personalty  for  the  unpaid  purchase  price, 
the  lien  of  a  purchaser  of  realty  for  the 
Bmotmt  paid,  which  arises  in  cases  of  fail- 
ure of  consideration,  liens  for  improvements 
on  personalty,  factor's  lien,  banker's  lien, 
Kcaman's  lien,  officer's  Hen,  innkeeper's  lien, 
attorney's  lien,  and  blacksmith's  and  ma< 
chinist'fl  lien  for  repairs.  Poreclosnro  by 
advertisement  is  expressly  excluded  in  the 
case  of  the  liens  on  real  estate,  and  it 
may  safely  be  said  that  tlie  procedure  la 
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wholly  inapprepriate  a»  to  the  lien  of  a 
vendor  of  persoiialtj.  Section  8878  ia  not 
tppKmble  to  the  latttr.  because  the  pro- 
yiaioii  giving  the  lien  makes  it  enforceable 
in  like  manner  ae  if  the  property  were 
plcUged  to  th'j  vendor  for  the  prife,  and, 
for  the  foreclosure  of  a.  pledge,  actual 
notice  ie  required.  Com  p.  Laws,  lfil3, 
i  6788,  As  to  the  remaining  liena.  they 
are  for  the  moat  part,  it  not  entirely,  de- 
pendent on  posfestiion,  end  are  of  the  char- 
nct.er  of  those  that  coiildnot  have  been 
foreclosed  at  the  common  "law,  either  by 
Mile  upon  notice  or  Iiy  suit  in  equity.  Sec- 
tion 6878  was  doubtless  enacted  for  the 
purpose  of  giving  to  the  bolder  of  any  of 
the  various  liens  enumerated,  a  right  w'hich 
would  not  exist  except  for  the  statute,  viz., 
the  right  to  realize,  out  of  the  property 
subject  to  the  lien,  the  amount  for  which 
the  property  ia  held. 

It  will  be  noted  that  the  statutory  liens. 
with  respect  to  their  origin,  are  of  two 
general  clasaea:  Those  in  which  either 
actual  or  constructive  notice  to  the  owner 
of  the  property,  of  the  amount  claimed, 
and  to  third  parties,  is  required  to  be  given 
before  the  lien  becomes  operative, 
those  in  which  no  such  notice  need 
given.  The  attorney's  lien  upon  papers 
of  his  client  in  bis  possession  falls  within 
the  latter  class.  As  to  liens  of  the  second 
elms,  our  basic  inquiry  is,  I*  the  remedy 
of  foreclosure  by  advertisement  available  t 
Without  expressing  any  opinion  as 
applicability  of  this  remedy  to  liens  of  the 
first  class,  we  do  not  hesitate  to  express 
the  conviction  that  it  is  not  available 
holders  of  liens  of  the  second  cUss. 
dealing  with  this  question,  it  should  be 
remarked,  at  the  outset,  that  the  remedy 
of  foreclosure  by  advertlBement  is  a  harsh 
remedy,  and  one  readily  capable  of  being 
abused  to  the  di8advanta<;e  of  tba  one 
whose  property  is  held  by  the  creditor.  A 
lien  of  the  class  under  con  side  rat  ion  arises 
by  operation  of  law,  and  no  notice  what- 
ever is  required  to  perfect  it.  There  need 
not  even  be  a  notice  that  any  balance  is 
owing  to  the  attorney.  The  firtt  and  only 
notice  required  by  law,  if  the  contention 
of  the  appellant  Styles  is  correct,  iij  the 
notice  of  sale  which  is  required  to  be  pub- 
lished for  six  days  under  9  812o,  Comp. 
UwB,  1913.  It  will  readily  be  seen  that 
this  interpretation  of  the  statutes  would 
result  in  transferring  the  property  of  a 
client,  which  had  been  intrusted  to  the  at- 
torney, to  the  purchaser  at  a  foreclosure 
sale,  not  only  with  remarkable  facility,  but 
without  any  notice  of  any  hearing  of  any 
sort  for  the  purpose  of  determining  the  j 
amount  of  indebtedness  for  which  the  lien 
is  claimed.  | 
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It  ia  true  that  t  0678,  Comp.  Iaws,  1913, 
makes  provision  for  the  releasing  of  an 
attorney's  lien,  upon  the  execution  of  a 
bond  in  double  the  amoiuit  claimed,  or  in 
such  sum  as  may  be  fixed  by  a  judge, 
]  which  procedure,  if  taken,  would  leave  the 
!  attorney  to  a  suit  on  the  bond  to  deter- 
mine the  amount  recoverable  for  his  ser- 
vices; and  that  it  is  also  provided  that  the 
lien  will  be  released,  upon  the  failure  of 
the  attorney  to  furnish  a  bill  of  particulars 
of  services,  within  ten  days  after  a  demand 
therefor.  But  there  is  nowhere  any  re- 
quirement that  the  lienor  shall  serve  notice 
of  his  claim  or  lien.  Such  being  the  con- 
dition of  the  statutory  law  with  respect 
to  the  lien  of  an  attorney,  the  fundamentnl 
constitutional  requirement  of  due  process 
\vould  not  be  satisfied  by  a  statute  that 
purported  to  authorize  the  transfer  of  title 
to  such  papers,  at  a  sale  to  be  conducted 
upon  six  days'  published  notice.  It  is 
essential  that,  at  some  time  previous  to 
such  a  Ana!  cons  lun  mat  ion.  there  shall  have 
been  a  reasonable  notice  of  an  appropriate 
hearing,  in  which  the  extent  and  validity 
of  the  claim  could  have  been  determined 
at  the  election  of  the  debtor  party.  How- 
ever apropriate  such  a  procedure  may  be, 
as  applied  to  liens  for  a  fixed  sum  or  for  a 
claim,  of  which  the  lienee  has  had  either 
actual  or  constructive  notice  before  the  lien 
arises  (Martin  v.  Hawthorne,  6  N.  D.  GS. 
63  N.  W.  895),  we  are  satisfied  that  it 
can  have  no  proper  application  to  a  lien  of 
the  character  in  question. 

As  hereinabove  pointed  out.  It  is  mani- 
fest  that   the   broad    language   of   i    6878, 
Comp.  I*wa,   1S13,  cannot,  with   propriety, 
be  construed  as  prescribing  a  procedure  to 
be   followed    in    foreclosing   all   liens    upon 
personal  property,  for,  as  will  be  seen  upon 
examination,   the   statutes  authorizing   cer- 
tain liens,  such  as  mechanics'  and  miners' 
liens,    are     complete     in     themselves,     and 
authorise    foreclosure   by   action;    and    the 
lien   of   a   vendor   of   personalty,   which    is 
provided    for    in    the   chapter    immediately 
preceding  section   6878.  is  enforced   in  like 
IS    if   the   property    were    pledged 
for   the   price.      As    to   such    liens,   section 
687S   is  therefore  clearly   inapplicable,  and, 
order  that   it  may   not  be   open  to   the 
istitutional  objection  of  violating  the  re- 
Huirement   of   due   process,   it   is   necessary 
construe   it  as   not   applicable   to   those 
IS.   whose    foreclosure   by   advertisement 
would   amount   to   a   legblative   authoriza- 
take  the  property  of  a  lienee  with- 
out due  process  of  law. 

It  may  be  remarked  in  passing,  that  the 
statutory  provisions,  governing  foreclosure 
of  mortgages  upon  personal  property  by 
advertisement    show   upon   their    face   that 
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they  were  sDacted  in  the  light  of  the  cus 
torn,  accord inf;  to  which  the  mortgagee' 
property  remains  in  the  poasession  of  the 
mortgagor,  and  that,  while  six  days'  pub- 
lished notice  is  all  that  is  required  to  fore- 
iTose  the  mortgage  by  Bale  of  the  property, 
ihe  mortgagee  must  first  obtain  posnesaion 
of  the  property.  ThiB,  in  ilself,  will 
dinarily  operate  to  apprise  the  mortgagor 
of  the  approaching  foreclosure,  and  will 
pire  lum  an  opportunity  to  enjoin  the  con- 
lem plated  sale,  if  any  reasons  exiat  there- 
fcr.  and  to  remit  the  creditor  to  his  right 
of  forecloBure  by  action.  Obvioiinly,  when 
ibis  procedure  ia  undertaken  with  respect 
to  property  already  in  the  poBscasion  of 
ihe  one  foreclosing,  the  likelihood  that 
notice  will  reach  the  lienee  ia  much  less 
than  in  the  case  of  mortgaged  personalty. 
being  of  the  opinion  that  the  attorney's 
lien  waa  never  legally  foreclosed,  the  quea- 
lion  as  to  the  right  acquired  by  Styles  aa 
purchaser  at  the  aale  remains  to  be  con- 
sidered. The  trial  court  held  that  Styles 
'■tood  in  the  position  of  an  assignee  of  the 
attorney's  Hen.  While  this  position  is  con- 
tc-ted  by  the  respondent  McCarty,  and 
ohile,  in  his  appeal,  he  seeka  to 
reversal  of  this  ruling,  we  are  not  prepared 
to  say  that  the  conclusion  ia  not  warranted 
and  the  result  juatiiled,  upon  a  proper  ap- 
plication of  equitable  principles.  In  a  sense, 
this  whole  controversy  arose  over  the 
fruits  of  the  litigation  in  the  former  case 
of  Styles  T.  Theo.  P.  Scotland  &  Co.  22 
N".  D.  4«9,  134  N.  W.  708.  and  it  is  equit- 
able to  require  that  thoae  who  reap  the 
Vnefits  of  that  litigation  should  pay  there. 
irom  a  proper  fee  to  the  attorney,  through 
whose  efforts  the  suit  was  successfully  ter- 
minated- Where  all  the  equities  of  a  canse 
are  presented  to  a  court  possessed  of  equity 
powerp,  in  order  to  accomplish  justice,  the 
™«rt  may  deal  with  a  given  subject-matter 
within  its  control,  reftardless  of  the  strictly 
le^ial  aspects  of  the  case.  It  matters  little 
whether  the  abortive  foreclosure  can  be 
ivn^idered  sufficient,  from  a  legal  stand, 
point,  to  constitute  Styles  the  assignee  of 
Campbell's  lien,-  it  is  but  juat  that  Styles 
should  have  the  benefit  of  the  reasonable 
i-laim  of  Campbell,  who  no  longer  asserts 
it  as  against  him.  As  we  view  the  record, 
Campbell's  claim  appears  rcaaonable  and 
iust.  and  we  do  not  feel  warranted  in  dis- 
turbing the  findings  of  the  trial  court 
regarding  it. 

In  view  of  the  oonclusiona  reached  upon 
the  merits  of  this  case,  it  ia  unnecessary 
to  discuss  the  questions  presented  by  the 
motion  of  the  respondent  Campbell.  Neither 
i'  it  necessary  to  consider  separately  the 
juestions  preaented  by  McCarty 'a  appeal, 
11  they  affect  the  respondent  b'tylea.     The 
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judgment  of  the  trial  court  ia  in  all  things 
affirmed,  without  costd  to  cither  party, 
except  as  follows:  Appellant  McCarty  shall 
pay  to  respondent  Campbell  $60,  coata  of 
this  appeal,  and  the  appelkint  Styles  shall 
pay  to  McCarty  $50,  a  like  sum  as  costs. 

Robinson,  J.,  diaaenting  in  part: 
Char  lea  Goodsman  owned  the  land  in 
queation,  a  quarter  section  in  21  —  153—72, 
To  secure  ilW  and  interest,  accordinj;  to 
Sve  promissory  notes,  GoodBman  mortgajred 
the  land  to  Theo.  B.  Scotland  Company. 
The  mortgage  is  dated  November  24,  100.3, 
and  is  acknowledged  and  recorded  October 
5,  1904,  ASa  Styles  adjuircd  the  Coods- 
man  title,  and  brought  a  suit  to  test  the 
validity  of  the  mortgage;  and  it  was  held 
valid.  22  N.  D.  469,  131  N.  \V.  708.  In 
that  groundless  suit,  Paul  Campbell  was 
stained  as  attorney  for  the  mortgagee,  and 
he  put  in  evidence  the  mortgage  notes, 
whii:h  were  obtained  for  that  purpose  from 
parties  who  held  them  aa  collateral,  though 
re  was  no  reason  for  obtaining  the  notes 
putting  them  in  evidence.  After  the 
trial,  Campbell  secured  possession  of  the 
notes  by  an  order  directing  the  clerk  of 
the  court  to  deliver  them  to  him.  Then 
he  claimed  a  lien  on  the  notes  for  $US.30, 
and  sold  the  notes  to  Styles  under  an  at- 
tempted foreclosure  of  hia  lien.  On  October 
25,  1909,  the  mortgagee  made  to  the  plain- 
tiK  John  McCarty  an  assignment  of  the 
mortgage  and  the  notes.  In  August,  1912, 
he  attempted  to  forecloae  by  advortiae- 
meut.  By  order  of  the  court,  a  atop  was 
put  to  auch  foreclosure,  on  allidavita  of 
Aaa  Styles,  Charles  Goodaman.  and  Paul 
Campbell,  claiming  that  Styles  had  a  valid 
defense  as  the  owner  of  the  land  and  the 
owner  of  the  mortgage.  The  complaint  is 
dated  October  18,  1913.  In  August,  1916, 
a  judgment  was  duly  entered  directing  the 
sale  of  the  land  to  pay  the  mortgage  debt, 
and  that  the  alleged  attorney's  lien  be  flrst 
NatiaRed  from  the  proceeds  of  the  sate. 
This  is  an  action  to  foreclose  a  mortgage 
bich  the  court  has  adjudged  to  be  valid. 
22  N,  D,  469.  134  N.  W.  708.  The  action 
not  barred  by  the  Statute  of  Limitations, 
it  was  commenced  within  ten  years  after 
the  debt  matured  and  came  due.  The  facts 
stated  show  the  defendant  Asa  Styles  has 
interest  in  or  lien  upon  any  of  the 
mortgage  notes.  Styles  appeals,  and  Mc- 
Carty appeals  from  the  part  of  the  judg- 
ment  in    regard   to   the   attorney's' lien. 

By  his  appeal.  Styles  seeks  to  question 
and  relitigate  the  validity  of  the  mortgage, 
but  that  question  has  been  fairly  decided 
against  him.  Styles  pleads  tl»t  the  action 
'as  barred  because  it  was  not  commenced 
within  ten  years  after  the  cause  of  action 

.v)Osl( 


108 


NORTH  DAKOTA  SUPREME  COURT. 


aocrued.    The  rause  of  action  did  not  anrue 
until  ten   years  after  the   last  three  notes 
became  due,  and  the  action  was  commeneed 
in   Ot-tober.   1913.     It   is  also  claimed  that 
Styles  is  the  owner  of  the  notes  and  mort- 
gage, under  a  pretended  foreplosure  of  the 
attorney's    iien,    as    if    it    were    a    chattel 
mortgage.      Of   course,   that   is 
sense.      The   only   real   queatlon 
appeal  of  McCarty.    He  claims  that  neither 
Styles  nor  Paul  Campbell  ever  had  a   li 
on   the  notes,  and  that  the  court  erred 
decreeing  that   the  lien   claimed   ehould   be 
paid  from  the  sale  of  the  mortgaged  prem- 
ise*.    Certainly,  there  was  no, 
putting  the  notes   in   evidence^ 
giving  them  to  the  attorney. 
employed   by   the   owner   of   the   collateral 
notes,   and   he   had   no   claim 
action  against  them  on  their  notes,  and  his 
claim  was  not  improved  by  transferring  it 
to   Styles.     The  judgment  should  be 
fled  by  striking  out  all  that  relates  to  the 
attorney's    lien,   and,   as    so    modified,    the 
judgment  should  be  afhrmed. 

A  petition  for  rehearing  having  been 
flled,  Blrdiell,  J.,  on  April  12,  1918,  handed 
down  the  following  additional  opinion: 

The  appellant  Styles  has  called  to  the 
court's  attention  J  8078  of  the  Compiled 
I*ws  of  1913.  The  aeition  is  as  follows: 
"Tn  case  of  mortgage  given  to  secure  the 
payment  of  money  by  instalments,  each  of 
the  instahnents  mentioned  in  the  mortgage 
shall  be  taken  and  deemed  to  be  a  separate 
and  independent  mortgage,  and  the  mort- 
gage for  each  of  such  instalments  may  be 
foreclosed  in  the  same  manner  and  with 
like  effect  as  if  a  separate  mortgage  was 
given  each  of  such  instalmente  and  a  re- 
demption of  any  such  sale  shall  have  the 
lilce  effect  as  if  the  sale  for  such  instal- 
ments had  been  made  upon  a  prior  inde- 
pendent mortgage." 

It  is  contended  that  the  above  section 
operates  to  mature  the  cause  of  action  for 
the  foreclosure  of  the  mortgage  as  to  each 
instalment,  at  the  maturity  thereof.  Con- 
ceding this  to  be  the  effect  of  the  statute, 
it  does  not  follow  that  it  matures  the 
cause  as  to  the  entire  amount.  Where  a 
mortgage  is  given  to  secure  an  entire  sum, 
it  will  give  rise  to  a  cause  of  action  to 
foreclose  the  lien  for  the  entire  amount, 
only  when  the  amount  becomes  due,  or  is 
declared  due  under  the  acceleration  clause. 
This  cause  of  action  may  be  treated  by  the 
mortgagee  as  being  single  and  indivisible, 
notwithstanding  one  or  more  defaults  af- 
fecting instalment  notes.  The  effect  of  a 
statute  such  as  that  quoted  above  is  merely 
to  secure  to  the  holder  or  holders  of  instal- 


ment notes  the  right  to  foreclose  the  lien^ 
of  the  mortgage  applicable  to  each  note, 
by  enabling  such  holder  or  holders  to  exer- 
cise the  power  of  sale,  and  to  give  a  right 
of  redemption  from  any  such  sale  in  like 
manner  as  if  the  instalments  represented 
successive  mortgages.  The  section  has  no 
application  whatsoever  to  the  right  of  fore- 
closure for  the  entire  amount  of  the  mort- 
gage lien. 

Considerable  argument  is  expended  in  aa 
effort  to  demonstrate  that  a  right  to  fore- 
close the  mortgage  is  barred  by  the  Statute 
of  Limitations,  by  reaaon  of  the  fact  that 
more  than  ten  years  elapsed  between  the 
bringing  of  the  action  and  the  maturity  of 
the  first  instalment  note.  Throughout  this 
argument,  counsel  has  apparently  lost  si^ht 
of  the  rule  followed  in  the  main  opinion, 
to  the  effect  that  the  SUtute  of  Limita- 
tions applicable  to  a  cause  of  action  on  & 
note,  and  the  statute  applicable  to  a  cause 
of  action  for  foreclosure,  operate  independ- 
ently of  each  other.  We  are  not  concerned 
here  with  a  cause  of  action  upon  the  notes. 
The  action  that  is  before  us  is  one  for  the 
foreclosure  of  the  lien  of  a  mortgage,  in 
which  the  mortgagor  has  covenanted  for  a 
lien  to  secure  the  payment  of  an  entire 
a.  This  cause  of  action  did  not  mature, 
pointed  out  in  the  main  opinion,  until 
within  ten  years  prior  to  the  bringing  of 
this  suit. 

In  the  petition  for  rehearing,  counsel  also 
contend  that  the  plaintiffs  and  respondents 
are  precluded  from  maintaining  this  suit 
by  reason  of  the  finding  in  the  previous 
suit  of  Styles  v.  Theo.  P.  Scotland  i.  Co. 
22  N.  D.  460.  134  N.  W.  70g,  that  Scothind 
&  Company  were  the  owners  of  the  notes. 
"■  ■  motion  overlooks  the  effect  of  the 

other  findings  in  the  same  case.     The  court 
that  action  held  that  the  mortgage  was 
luipaid,  and  determined  the  amount  aa  well 
the  nature  of  the  lien.     Stylea  t.  Theo, 
Scotland  &   Co.   22  N.  D.   469-479,   134 
N.  W.  708.    It  would,  of  course,  have  been 
petent  for  the  appellant  to  have  shown 
this   action   that   be   had   discharged    a 
portion  of  this  lien,  or,  if  a  portion  of   it 
was  held   by  someone  not  a  party  tt>  the 
proceeding,  he   could   have  had   such   party 
joined.    His  argument,  however,  stops  short 
of  this,  and  seeks,  by  technicality,  to  mag- 
nify the  effect  of  the  previous  findings  of 
ownership  in  favor  of  Scotland  &  Companr. 
A  finding  of  ownership  in  Scotland  &  Com- 
pany certainly  would  not  be  rea  judicata  as. 
against  the   interest   of   a   stranger  to   the 
proceedings,   acquired   before   the   suit   was- 
instituted. 

The  petition  for  rehearing  ia  denied. 
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Annotation  —  Effect  of  acceleration  provision  in  mortsase  or  note 
to  start  the  Statute  of  Limitations  running. 


The  earlier  cases  upon  the  above  ques- 
tion are  covered  in  the  notes  to  Hall  v. 
Jameson,  12  L.R.A.(N.S.)  1190;  Lovell 
T.  Gosa,  22  L.R.A.(N.S.)  1110,  and  Cen- 
tral Trust  Ca  v.  Meridan  Light  &  E.  Co. 
51  L.R.A.(N.S.)  151. 

Tlie  decision  in  McCarty  v.  Goodsuan, 
ante,  160,  that,  where  an  acceleration 
rianse  of  a  mortgage  merely  gave  the 
mortgagee  the  right,  in  case  of  default, 
to  declare  the  wiiole  sum  due,  the  Stat- 
ute of  Limitations  did  not  commence  to 
nin  from  a  default  in  a  payment,  in  the 
absence  of  an  exercUe  of  the  option  by 
tlie  niortgagee,  is  in  accord  with  the  rule 
laid  down  in  eases  in  the  earlier  notes, 
in  which  the  contract  simply  gave  the 
creditor  the  option  to  declare  the  prin- 
cipal sum  due  in  case  of  default. 

Aa  stated  in  the  note  in  12  L.R.A. 
(\,  S.)  1191,  it  is  held  by  many  courts, 
where  the  provision  is  absolute,  that  the 
statute  commences  running  from  the 
date  of  a  default,  and  some  of  the  fol- 
lowing cases  support  that  conclusion. 

In  Boyd  V.  Buchanan  (1914)  176  Mo. 
App.  56,  162  S.  W-  1075,  where  a  note 
secured  by  a  mortgage  provided  that,  on 
failure  to  pay  any  instalment  of  interest, 
when  due,  "the  holder  hereof  may  col- 
lect the  principal  and  interest  at  once," 
it  vas  held  that,  upon  a  default  in  the 
payment  of  interest,  a  canae  of  action 
accrued  on  the  note,  and  set  in  motion 
the  Statnte  of  Limitations.  The  court, 
in  this  case,  refused  to  regard  the  note 
as  merely  giving  the  holder  an  option  to 
liectarc  the  whole  sum  due  upon  a  de- 
fault. 

In  Boss  V.  Kemp  Lumber  Co.  (191S) 
—  N.  M.  — ,  L.R.A.1918C,  1015,  170  Pac. 
54,  the  Statute  of  Limitations  was  held 
to  commeace  to  run  against  a  oaose  of 
action  on  a  note,  secured  by  a  mortgage, 
upoti  default  in  the  payment  of  interest, 
where  the  note  provided  that,  "in  case 
of  a  default  in  the  payment  of  any 
tercst  payment,  then  the  whole  principal 
som  shall  become  due  and  collectable,  it 
being  held  that  the  contract  of  the  par- 
ties was  absolute,  and  not  merely 
optianal. 

And  in  Harrison  Mach.  Works  v. 
Eeigor  (1885)  64  Tex.  89,  where  two 
notes  contained  provisions  that  a  failure 
to  pay  one,  when  due,  should  mature 
both,  it  was  held  that,  upon  default  in 
the  payment  of  the  note  falling  due  ilrst, 
a  cause  of  action  accrued  on  the  second, 
and  that  the  Statute  of  Limitations 
LJtA-19l8F. 


eommenoed  running  from  that  time,  as 
the  contract  of  the  parties  was  absolute 

In  Brinsmado  v.  Johnson  (1915)  192 
Mo.  App.  684,  179  S.  W.  967,  where  a 
bond  recited  that  it  was  snbject  to  the 
terms  of  a  mortgage,  which  contained  a 
provision  that  in  case  of  default,  if  a 
majority  of  the  bondholders  should  no- 
tify the  trustee  of  their  election,  the 
whole  of  the  principal  secured  should  be 
declared  due  and  payable  by  him,  it  was 
held  that  the  two  instruments  should  be 
read  together,  and  that  a  default  having 
occurred,  and  a  majority  of  t!ie  bond- 
holders having  elected  to  declare  the 
principal  due,  the  indebtedness  on  the 
obligation  matured,  and  a  cause  of  ac- 
tion then  accrued  on  account  thereof, 
and  that  a  contract  of  guaranty,  exe- 
cuted to  a  bondholder,  also  became  ef- 
fective and  enforceable  at  that  time,  and 
that  the  Statute  of  Limitations  then 
commenced  to  run,  so  that  an.  action  on 
the  contract  of  guaranty,  for  the  inter- 
est provided  for  in  the  bond,  was  barted, 
where  it  was  not  brought  within  the 
statutory  period,  computed  from  that 
time;  and  this  was  held,  although  the 
contract  guaranteed  the  payment  of  the 
coupons  "as  they  became  due." 

There  is  a  dictum  in  Standard  Dry- 
Kiln  Co.  y.  Ellington  (1916)  172  N.  0. 
481,  90  S.  E.  564,  that,  where  a  debt  is 
due  by  instalments,  with  a  provision  that 
upon  failure  to  pay  one  instalment  the 
whole  debt  shall  become  due,  the  provi- 
sion is  for  the  benefit  of  the  creditor, 
and  that  a  mere  default  will  not  operate 
to  accelerate  the  maturity  of  the  debt, 
so  that  the  debtor  can  take  advantage  of 
it  in  oompating  the  period  of  limitation. 
J.  T.  W. 
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BlUa   and   notes  —  telegrapblc   accept- 
ance of  obeck. 

1.  A  telegraphic  acceptance  of  a.  check  ie 
sufficient,  under  a  statute  providing  that 
accept^ce  muet  be  in  writing  gigned  by 
the  drawee,   but  making  an   uncoaditional 
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promise  to  accept  Hie  equivalent  uf  actual 

actepl  anpe. 

for   olhfr   casts,   see   Checks,   III.   in 

J^2  K.  S. 
Same  —  acrccnient   to   accept   check  — 

departure. 

2.  The  addition  of  the  n-orda,  "with  ex.," 
lo  a.  check  drawn  by  a  depositor  on  hit 
bank,  ivitlioiit  naming  a  place  on  which  the 
exchange  is  to  be  paid,  is  mere  surplusage, 
Hod  nut  a  departure  from  the  terms  of  the 
l>ank"s  promise  to  pay  a  check  for  the 
Hinijiint  named  in  the  inslnimenf.  _ 

for   ofAcr  cases,   sec   Cliecks,   III.   in   Dig. 

1  .-,2  .V.  iS. 


f^iime  —  roller  of  bunk. 

3.  ^Vhcn  a  bank  ansners,  "We  will  pay, 
a  question  as  to  whether  or  not  it  will  pay 
a  described  check,  the  court  should  not  in- 
dulge in  overreflitnn.bnt  of  reasoning  to  dis- 
cover potsible  grc.t.r.d  upon  which  to  relieve 
it  from  perfurniiace  uf  its  obligation. 
For   other  coses,   ate   Checks,  111.   in  Dig, 

1-52  X.  S, 

(June  27,  1018,) 

APPEAL  by  defendant  from  a  judgment 
of  the  r>iHtrict  Court  for  Cedar  C-ounty 
in  ptaintilf'e  favor  in  an  action  brought  to 
recover  on   an   acceptance  of  a  draft.     Af- 

The  facts  are  slated  in  the  opinion. 
Mr.  J.  C.  France  for  appellant. 
Messrs.  Iiegselt  &  McKemey  and  C.  O. 
Boling  for  appellee. 

Weaver,  J.,  delirered  the  opinion  of  the 

On  June  14,  1914,  one  Lon  Fraaeur  drew 
and  delivered  to  one  II.  I.  Ball  a  check  on 
the  defendant  bank  as  follows: 

Tipton,  Iowa,  June  4,  1914. 
City  National  Bank 
Pay  to  the  order  of  H.  I.  Ball  81,035.00, 
ten  hundred  thirty-five  and  no/100  dollars 
with  ex.  IT, 

Lon  Fraseur. 

Thereafter  on  the  same  day  Ball  indorsed 
and  delivered  the  check  to  the  plaintiff,  but 
before  paying  any  money  thereon,  and  be- 
fore giving  Ball  credit  for  the  same,  plain- 
tin  tel^rapbed  an  inquiry  to  the  defendant 
as  follows: 

Fairfield,  Iowa,  June  4,  1914. 
City  National  Bank,  Tipton,  Iowa. 

Will  you  pay  check  for  ten  hundred 
thirty-five  dollars  signed  Lon  Fraseur  for 
catllet  j^^^  gj^j^  Savings  Bank. 

chedc,  sea  annotation  following  this  case, 
post,  172,  and  references  therein  to  annota- 
tions on  related  questions. 


Tipton,  Iowa,  June  4,  1914. 
Iowa  State  Savings  Bank.  Fairfield,  Iowa. 

We  will  pay  check  for  ten  hundred  thirly- 
flve  dollars  signed  Lon  Fraseur. 

City  National  Bank. 

PlaintiH  received  the  telegram,  and,  relying 
thereon,  paid  Ball  tile  full  amount  thereof. 
$I,03C.  Thereupon  plaintilf  promptly  fur- 
warded  the  instrument  to  its  correspondent. 
the  Cedar  County  Ktale  Bank  at  Tipton,  foi- 
collection.  On  the  following  day  the  lanl- 
natned  bank,  having  received  the  check,  pre- 
sented it  to  the  defendant  for  payment,  but 
was  refused  on  the  ground  that  "payment 
had  been  ordered  stcipped."  The  check  ia 
still  unpaid,  and  is  the  property  of  the 
plaintiff.  A  second  presentation  and  de- 
mand were  made  on  June  8,  1914,  and  met 
again  with  refusal.  Thereafter,  this  action 
was  begun. 

The  petition  sets  out  the  facts  substan- 
tially as  above  related,  and  demands  a 
recovery  of  the  amount  of  the  check,  with 
interest  and  protest  fees.  Defendant  de- 
murred to  the  petition  on  the  ground  that 
it  fails  to  state  a  cause  of  action,  in  that 
the  check  does  not  operate  as  an  assignment 
part  of  the  funds  to  the  credit  of 
Lon  Kraseur  in  the  defendant  hank;  that 
the  petition  shows  on  its  face  that  defend- 
ant never  accepted  the  check,  and  without 
acceptance  defendant  cannot  be  held  liabli* 
thereon;  and  that  the  check  does  not,  in 
terms,  conform  to  the  offer  or  acceptance. 
The  demurrer  was  overruled,  but  the  plain- 
tiff thereafter  amended  its  petition  by  al- 
leging that,  neither  at  the  time  paynient  of 
the  dieck  was  demanded  nor  at  any  time 
the  commencement  of  this  action, 
did  plaintiff  demand  payment  of  any  ex- 
change on  the  check,  and  it  avers  that  the 
words  "with  ex.,"  were  not  intended  to  re- 
quire the  bank  or  any  party  to  the  check 
pay  exchange  in  any  amount.  A  motion 
strike  this  amendment  being  denied,  de- 
fendant answered,  denying  indebtedness  anil 
denying  acceptance  of  the  check,  but  admit- 
ting the  tel^raphic  correspondence  »h 
pleaded.  The  cause  waa  tried,  submittal, 
and  decided  upon  an  agreed  statement, 
which  seta  forth  the  facts  as  we  have  here- 
inbefore recited  them.  Judgment  was  ren- 
dered for  the  plaintilf  as  prayed,  and 
defendant  appeals. 

I.  The  first  assignment  of  error  argued 
by  counsel  tor  appellant  is  based  upon  thi- 
proposition  that  the  record  shows  no  accept- 
ance of  the  check,  and  that  without  accept- 
ance appellant  cannot  be  held  liable  in  thin 
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Tf  there  eoiild  be  no  valid  acceptanrp 
txo«pt  by  irriting  and  signing  the  formal 
words  upon  the  face  of  the  instrument,  the 
oxception  would  have  to  be  sustained;  but 
lIliB  is  not  the  Uw.  Olir  Negotiable  Instru 
merits  Statute  provides  that  a  bill  of  ex- 
I  tiange  does  not,  "of  ilaelt,"  operate  as  an 
iissignment  ot  the  funds  in  the  hands  of  the 
drawee,  available  for  the  payment  thereof, 
und  that,  until  there  ie  an  acceptance,  the 
•Irawee  is  not  liable  on  the  bill  (Code  Supp, 
S  340Ual27),  and  further  provides  that  the 
iioccptanee  must  be  in  writing,  signed  bv  the 
lirawea  (Code  Supp.  g  3060aI32)  ;  but  it 
nunrhere  makes  it  neceseary  that  such  ac- 
(^ptance  shall,  in  alt  caaea,  be  written  upon 
tlic  bill  itself.  On  the  contrar}',  it  recog- 
nizes the  validity  of  an  acceptajiee  written 
on  pajier  other  thsji  the  bill,  and  an  action 
mn  be  maintained  thereon  against  the 
drawee,  in  favor  of  one  to  whom  it  is  shown, 
anil  who,  on  faith  thereof,  receives  the  bill 
for  value  (Code  Supp.  |  3060al34).  It  also 
makes  the  unconditional  written  promise  of 
the  payee  to  accept  a  bill  before  it  is  drawn 
the  equival«)t  of  an  actual  acceptance,  in 
favor  of  every  person  who.  on  faith  thereof, 
r«<eives  the  bill  for  value.  Code  Supp. 
I  3060al3B.  Precedents  to  this  effect  are 
rery  numerous,  but  the  clear  and  explicit 
terms  of  the  statute  make  (heir  citation  un- 
necessary. The  record  before  us  shows  the 
express  promise  of  the  appellant  to  pay  the 
che^  ot  Lou  Fraseur  for  51,035,  and  that 
the  appellee,  on  faith  of  suck  promise,  did 
receive  the  check  for  value. 

The  only  question  presented  by  the  appeal 
which  is  open  to  argument  is  the  otic  wbirh 
i«  considered  in  the  following  paragraph. 

II.  The  defense  moat  confidently  relied 
upon  ia  that,  while  appellant  did  promise  to 
pmy  Frascur's  check  for  $1,035,  the  check 
actually  drawn  and  presented  for  payment 
does  not  conform  to  the  terms  of  the  prom- 
ise, in  that  the  language  of  the  Instrument 
■o  presented  concludes  with  the  words  "with 
ex."  The  theory  of  counsel  in  this  respect 
■eema  to  be  that  the  promise  to  pay  was 
made  with  reference  to  a  check  for  $1,035 
only,  and  that  the  acceptance  of  the  check, 
aa  dravrn.  would  impose  upon  the  draue^e  an 
additional  liability  for  exchange,  and,  be- 
cause of  this  unauthorized  requirement,  ap- 
pellant   waa    under    no    legal    liability    to 

That  a  drawee  can  be  held  liable  only  in 
accordance  with  the  terms  of  his  acceptance 
or  promise  to  accept  is  undeniably  true,  and 
the  inquiry  here  is,  therefore,  whether  the 
addition  to  the  check  of  the  words,  "with 
ex.,"  is  such  that  the  appellant's  acceptance 
thereof  would  impose  upon  it  any  liability 
in  excess  of  its  promise  to  pay  the  sum  of 
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91,035.  In  support  of  its  contention,  appel- 
lant relies  largely  upon  the  decision  of  this 
court  in  Lindiev  v.  First  Nat.  Bank,  78 
Iowa.  e2Q,  3S1,"2  L.H.A.  700,  H  Am.  St. 
Rep.  254,  41  N.  W.  381.  In  that  case  one 
Barro  telegraphed  to  defendant  bank,  direct- 
ing it  to  transmit  $2,000  by  telegraph  to 
plaintiff  at  Los  Angeles,  California,  and  to 
charge  same  to  his  account.  To  this  the 
bank  answered  that  it  would  pay  Barro's 
draft  upon  it  for  ?2,000.  Thereupon  Barro 
drew  his  draft  on  the  bank  for  $2,000,  with 
exchange  on  New  York,  and  delivered  it  to 
Lindley  in  payment  of  a  debt.  On  presenta- 
tion, the  bank  refused  to  pay,  and  Lindley 
brought  suit.  It  was  held  that  plaint!^ 
could  not  recover,  because  the  draft,  as  pre- 
sented, requested  that  the  sum  named 
therein  should  be  paid  in  New  York  or  in 
New  York  exchange,  which  provision  was 
not  in  conformity  to  its  promise.  Without 
in  any  way  questioning  the  soundness  of 
this  precedent  as  applicable  to  cases  involv- 
ing a  similar  state  of  facts,  we  regard  it  as 
clear  tJiat  it  does  not  control  the  question 
now  before  us.  There  is  nothing  in  this 
check  requiring  the  appellant  to  pay  it  else- 
where than  over  its  own  counter,  to  the  law- 
ful holder  presenting  it  tor  payment,  or  to 
pay  it  otherwise  than  in  lawful  money  of 
the  realm.  Had  the  payee  himself  presented 
the  check,  and  demanded  not  only  the  sum 
of  Sl,035  therein  named,  but  also  an  addi- 
ticHial  sum  as  exchange  on  some  other 
named  city  or  town  not  mentioned  in  the  in- 
strument, no  one  would  for  a  minute  argue 
that  the  bank  was  under  any  legal  obliga- 
tion to  pay  such  exchange.  "Exchange"  is 
generally  incident  to  bills  Issued  or  drann 
for  the  transmission  of  money  from  one 
place  to  another,  end  is  supposed  to  repre- 
sent the  cost  of  drawing  the  bill  and  trans- 
mitting the  monev  to  the  designated  place 
to  meet  it.  FlaggV.  School  Dist.  4  N.  P.  30. 
26  L.R,A.  3«3,  58  N.  W.  499:  Nicely  v.  Com- 
mercial Bank.  15  Ind.  App.  503,  57  Am.  St. 
Rep.  245,  44  N.  E.  572.  It  is  very  apparent, 
then,  that  the  obligation  of  n  bank  to  pay 
its  own  depositor's  check  in  the  usoal  course 
of  business  is  to  pay  the  same  over  its  own 
counter — a  draft  whirh  negatives  the  idea 
of  any  charge  or  expense  for  exchange — and 
if  the  words  "with  ex.'  appear  in  the  check 
they  are  surplusage  and  have  no  effect  what- 
ever to  increase  the  liability  of  the  paying 
bulk  on  account  of  its  previous  promise  to 
certify  or  accept  a  check  for  the  sum  of 
money  speciflcaily  named  in  such  promiae. 
The  words,  "with  ex.,"  without  naming  a 
place  on  which  the  exchange  is  to  be  paid, 
being  surplusage,  constitute  no  departure 
from  the  terms  of  tlie  promise,  and  their 
insertion  in  the  check  will  not  relieve  the 
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dmwee  from  liability  on  his  promise  to  pay. 
The  correctmeaa  of  this  view  is  expressly 
atated  by  thia  court,  in  Culbertaon  v.  Nel- 
son, 93  Iowa,  194,  27  L.R.A.  222,  57  Am, 
St.  Sep.  266,  ei  N.  W.  854,  where,  in  speak- 
ing of  a  note  or  bill  dated  in  New  York  and 
payable  in  New  York,  "witli  current  ex- 
change on  New  York,"  we  said:  "The 
quoted  words  were  super  flu  ouo  and  surplus- 
age." In  the  same  case,  we  quote  approv- 
ingly Hill  V.  Todd,  29  111.  101,  and  Clauser 
V.  Stone,  29  III.  114.  81  Am.  Dec.  299,  in 
both  of  which  it  was  held  that  the  inclusion 
of  the  words,  "with  exchange,"  in  a  promis- 
sory note,  without  designation  of  the  place 
on  which  the  exchange  is  to  be  drawn,  was 
without  l^al  meaning  and  was  to  be  ignored 
as  surplusage.  The  same  rule  is  found  illus- 
trated in  First  Nat.  Bank  v.  Muskogee  Pipe 
Line  Co.  40  Okl.  603,  L.R,A.1916B,  1021, 
139  Pac  1136;  North  Atchison  Bank  v. 
Garretaon,  2  C.  C.  A.  145,  4  U.  S.  App.  557, 
61  Fed.  168.  The  promise  of  the  appellant 
was  to  pay  the  check  of  ita  depositor  for  a 
stated  amount,  and  the  check  was  drawn 
and  n^otiated  on  the  faith  of  such  promise 
and  for  the  amount  so  mentioned,  neither 
more  nor  less.  There  was  nothing  in  the 
promise  to  suggest  that  payment  was  to  be 
made  elsewhere  than  at  the  drawee's  own 
place  of  buaiuesB,  and  there  is  nothing  in 
the  check  drawn  upon  it  to  suggest  or  re- 
quiie  its  payment  elsewhere.     Indeed,  the 


refuaid  to  pay  the  check  was  grounded 
»lely  on  the  alleged  fact  that  "payment 
had  been  stopped,"  presumably  by  the 
drawer,  and  it  is  only  when  suit  is  brought 
that  this  defense  is  raised.  We  are  satisfied 
that  the  check  was,  in  every  l^al  essential, 
conformity  with  appellant's  promise. 
We  think  it  not  very  material  whether 
the  conceded  facta  cimstitute,  in  every  tech- 
nical sense,  an  acceptance  of  the  check  or 
promise  to  accept,  or  whether  we  treat  the 
act  BJid  promise  of  the  appellant  as  amount- 
ing to  a  certification  of  the  check.  The 
question  put  to  appellant  by  appellee  w««, 
"Will  you  pay."  etc.  The  answer  was  in 
unequivocal  terms,  "We  will  pay,"  eli- 
When  this  promise  was  acted  upon,  the  lia- 
bility of  the  promisor  was  not  that  of  a 
surety  or  grantor.  The  appellant  became  at 
once  the  principal  dd)tor  of  the  plaintifT, 
and,  while  it  had  the  right  to  insist  that  the 
check  drawn  upon  it  should  be  such  as  it 
promised  to  pay,  the  courts  should  not  in- 
dulge in  over -refinement  of  reasoning,  to 
discover  plausible  ground  upon  which  to 
relieve  it  from  the  performance  of  its  fairly 
assumed  obligationa 

There  is  no  reversible  error  in  the  record, 
and  the  judgment  below  is  affinned. 

Preston,  Ch.  J.,  and  Gaynor  ftnd  Stov 


AnnotBtion  - 


■  Liability  of  bank  upon  claimed  contract  of  accept- 
ance extrioMc  to  check. 


The  earlier  cases  on  thia  question  are 
discussed  in  the  note  to  First  Nat.  Bank 
V.  Commercial  Sav.  Banlj,8L.R.A.(N.S.) 
1148. 

Tlic  detention  o£  a  bill  of  exchange  or 
check,  by  drawee,  as  an  acceptance 
thereof,  is  discussed  in  the  note  to  Wis- 
ner  v.  First  Nat.  Bank,  17  L.R.A.(N.S.) 
1266. 

The  effect  of  the  certification  of  a. 
postdated  check  is  discussed  in  the  note 
to  Sweusoii  Bros.  Co.  v.  Commercial 
State  Bank,  L.R.A.1917F,  1099. 

The  right  of  the  holder  of  a  check  to 
maintain  an  action  thereon  against  the 
bank  is  discussed  in  the  note  to  Ballard 
V.  Home  Nat.  Bank,  L.RA.1916C,  164. 

The  effect  of  extrinsic  promise  to  sign 
or  indorse  a  note  or  bill  is  discussed  iu 
the  note  to  Petty  v.  Gacking,  33  L.R.A. 
(N.S.)  175. 

It  is  well  settled  that  a  bank  may 
render  itself  liable  upon  a  contract  of 
acceptance  extrinsic  to  the  check  or 
draft.  It  is  provided,  by  some  statutes, 
L.R.A.191SF. 


that  an  acceptance  written  on  a  paper 
other  than  the  bill  itself  does  not  bind 
the  acceptor,  except  in  favor  of  a  person 
to  whom  it  is  shown,  and  who,  on  the 
faith  thereof,  receives  the  bill  for  value. 
Neb.  Rev.  Stat.  1913,  §  5451,  cited  in 
Swenaon  Bros.  Co.  v.  Commercial  State 
Bank  (1915)  98  Nob.  702,  L.B.A.1917F, 
1096,  154  K.  W.  233. 

In  the  absence  of  a  statute  Tequiriag 
a  written  acceptance,  an  oral  acceptance 
is  good.    3  R.  C.  L.  1302,  §  536. 

In  First  Nat.  Bank  v.  San  Juan  State 
Bank  (1916)  —  T«x.  Civ.  App.  — ,  189 
S.  W.  745,  a  bank  upon  which  a  check  was 
drawn  was  held  liable  thereon,  upon  its 
oral  statement,  over  the  telephone,  in 
answer  to  an  inquiry  in  regard  to  the 
clieck,  that  the  check  was  good  and  that 
the  bank  would  pay  it. 

Some  statutes  require  the  acceptance 
to  be  in  writing. 

The  Negotiable  Instruments  Law  ao 
requires.  In  cases  decided  under  the 
statutes,  it  is  held  that  an  oral  accept- 
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ance  is  invalid.  Van  Bnskirk  v.  State 
Bank  (1905)  35  Oolo.  142,  117  Am.  St. 
R^-p.  182,  83  Pac.  778  (telephone  conver- 
sation) ;  Itarabo  v.  First  State  Bank 
0912)  88  Kan.  257,  128  Pac.  182  (tele- 
phone convetsation) ;  Ewin^  v.  Citizens 
N'at.  Bank  (1915)  162  Ky.  561, 172  S.  W. 
9S5  (Negotiable  Instruments  Law  pro- 
vides that  the  aeceptfttioe  mnat  be  in 
KTiting  and  si^ed  by  the  drawee) ;  Sn- 
perior  N'at.  Bank  v.  National  Bank 
(1916)  96  N«b.  833, 157  N.  W.  1023  (cer- 
tification of  check  over  telephone) ;  First 
N'at.  Bank  v.  School  Dist.  (1911)  31 
Okl».  139,  39  L.R.A.(N.S.)  655,  120  Pac. 
614  (holdinf^  that  the  taking:  by  the  bank 
of  the  check,  and  retention  of  the  same, 
with  the  statement  to  the  holder  that 
the  bank  wontd  give  him  credit  for  said 
amount,  did  not  amonnt  to  an  accepts 
ance)  ;  Ballen  v.  Bank  of  Kremlin  (1913) 
:17  OUa.  112,  44  L.R.A.(N.S.)  621,  130 
Pac.  539. 

See  Iowa  State  Sat.  Bank  t.  City 
N'at.  Bans,  ante,  169. 

In  Hanna  v.  MBCroi7  (1914)  19  N.  H. 
18.1,  141  Pac.  996,  an  oral  acceptance  of 
a  negotiable  order  directed  to  the  cashier 
of  a  bank  is  held  ineffectual  to  bind  the 
bank.  It  is  further  held,  in  this  case, 
that  an  acceptance  is  not  made  ont  by 
stamping  the  order  paid  and  isaoin^ 
cashier  checks  therefor,  which  are  re- 
tained by  the  bank  until  a  garnishment 
proceeding  previously  b^an  had  been 
determined. 

The  qneation  in  most  cases  is  whether 
what  has  taken  place  between  the  bank 
and  the  holder  of  the  cheek  amonnts  to 
a  contract  of  acceptance.  This,  of  course, 
depends  upon  the  facts  in  the  indiridoal 
case. 

In  the  following  eases  there  was  held 
to  be  a  binding  acceptance: 

In  Wells  T.  Western  U.  Teleff.  Co. 
(1909)  144  Iowa,  605,  24  L.R.A.(N.8.) 
1045,  138  Am.  St.  Eep.  317,  123  N.  W. 
371,  a  case  involving  a  forged  telegram, 
purporting  to  be  sent  to  the  payee  of  a 
cheek,  by  the  bank  on  which  the  cheek 
was  drawn.  It  is  stated  that  a  telegram 
dated  and  directed  to  the  agent  of 
the  payee  of  the  cheek,  saying:  "We 
will  honor  Barnes  draft  for  $8,972," 
amounted  in  law  to  an  acceptance  of  the 
cheek,  from  which  the  bank  eould  not 
recede,  if  the  message  had  been  au- 
thentic. 

A  demurrer  to  a  petition  in  an  action 
asaiBSt  the  drawee  bank,  on  the  theory 
that  there  had  been  an  acceptance,  was 
overmled  in  First  Nat  Bank  v.  Pitat 
Nat.  Bank  (1913)  210  Tod.  542,  where 
L.R.A.1018F. 


the  drawee  bank,  in  response  to  an  in- 
quiry as  to  whether  it  would  pay  the 
check,  replied:  "Forward  your  checks. 
They  will  undoubtedly  be  taken  care  of 
by  the  company  when  presented." 

'See  Iowa  State  Sav.  Bank  v.  Ctty 
Nat.  Bank,  1B9. 

In  the  following  eases  there  was  held 
not  to  be  a  binding  acceptance: 

In  Carmichael  v.  Tishomingo  Bkg.  Co. 

(1917)  —  Mo.  App.  — ,  191  S.  W.  1043, 
the  holder  of  a  draft,  drawn  by  one  bank 
upon  its  account  with  another,  wired  the 
drawee  bank  as  foilows:  "Will  you  pro- 
tect checks  amounting  to  $3,700  drawn 
on  you  by  the  TishorainRO  Banking  Co., 
signed  by  James  H.  Faircloth,  presi- 
dent." To  this  telegram  the  drawee 
bank  replied  as  follows:  "Answering 
telegram;  cannot  certify  by  wire;  ae- 
count  amply  good  now."  To  this  the 
holder  of  the  draft  responded:  "Wire 
received;  we  are  foiwarding  checks 
amounting  \o  $3,700  for  credit."  This 
was  held  not  to  be  an  acceptance  of  the 
checks. 

In  Colcord  v.  Bsnco  De  Tamanlipas 

(1918)  181  App.  Div.  295,  168  H.  T. 
Supp.  710,  a  bank  to  which  a  draft  was 
offered  telegraphed  to  the  drawee  bank 
as  follows:  "Please  telegraph  us  imme- 
diately if  Tou  will  pay  a  draft  signed  .  . . 
f or  .  .  .  dollars."  In  reply  to  this  tele- 
gram the  drawee  bank  replied  as  follows: 
"Draft  .  .  .  for  .  .  .  dollars  is  good." 
This  was  held  not  to  be  an  acceptance 
binding  upon  the  hank. 

In  Elliott  V.  First  State  Bank  (1911) 
—  Tex.  Civ.  App.  — ,  135  S,  W.  159, 
there  was  held  to  be  no  acceptance  of  a 
check  by  the  drawee  bank,  where,  in 
reply  to  a  telegram  as  to  whether  it  would 
pay  the  cheek,  the  drawee  bank  tele- 
graphed that  the  drawer  of  the  check 
"has  deposited  with  us  $1,790  (the 
amount  of  the  check)  to  pay  check 
drawn"  by  himself  in  favor  of  a  named 


person. 


W.  A.  E. 


■VERMONT  SUPRESIE  COCBT. 

ALBERT  PACKETT 


MORETOWN  CREAMERV  COMPANY, 
Impleaded,  etc.,  Appt. 


Worhmen'a    cotnpeDsatlon  —  effoot    of 

finding. 

1.  A   finding   of   fact   by   the   loduitrial 
Accideat  BoartI  as  to  whidi  of  two  persona 
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was   employer   of   an   injured   employee 

binding  on  the  courts,  on  appeal. 

For  other  cases,  arc  Appeal  and  Error,  TIL 

I,  i,  in  Dig.  1-52  N.  B. 
Master  and  servant  —  workmen's  < 

ponHation  —  employee  of  Independent 


2.  A  creamery  company  which  lets  the 
conatvuction  of  a  building  for  use  ii 
buijincrts  to  an  indepen<lent  contractor  is  not 
liable  for  injury  to  an  employee  of  the  latter 
during  the  performance  of  the  work,  imder 
a  statute  providing  that  employer  includes 
the  owner  or  other  person  who  is  virtually 
the  proprietor  of  the  business,  but  who,  by 
reason  of  there  being  an  independent 
tractor,  is  not  the  direct  employer  of 
workman,  since  the  creamery  company  is 
not  the  virtual  proprietor  of  the  business 
in  which  the  injury  occurred. 
For  other  cases,  see  Master  and  Servant,  II. 

a,  6,  in  Dig.  ISt  N.  S. 


(January  17,  1917.) 

APP15AL  by  defendant  JIore*own  Cream- 
ery Company  from  an  award  and  order 
of  the  Industrial  AtTident  Board  in  favor  of 
applicant  against  it,  in  a  proceeding  under 
the  Workmen's  Compcnaaiion  Act,  to 
cover  compensation  for  injuries  sustained 
by  applicant  while  employed  in  the 
of  a  building.  Order  vacated  and  award  act 
afiide. 

The  facte  are  stated  in  the  opinion. 

]Ue»irs.  Fred  H.  Tliomns  and  Dunnett 
&  Shields,  for  a)ipellniii: 

There  is  no  liability,  unless  the  relation 
of  employer  on  the  one  hand  and  workman 
on  the  oljier  hand  exists. 

UphoiT  V.  Industrial  Bd.  271  111.  312, 
L.E.A.1916E.  329,  111  S.  W.  128,  Ann.  Can. 
1017D,  1,  13  N.  C.  C.  A.  80;  Lawton  v. 
Morgan,  Fliedner  4  Boyrc.  66  Or.  292,  131 
Pac.  .114,  134  Pac.  1037;  Gibbons  v.  Cbapin, 
147  111-  App.  575;  Spiers  v.  Elderslie  S.  S. 
Co.  11009]  S.  C.  1259,  46  Scot.  L.  R.  893; 
Luckwill  V.  Auchen  S.  S.  Co.  |19!3]  W.  C. 
&  Ins.  Rep.  167,  108  L,  T.  N,  S.  52,  12 
Asp.  Mar.  L.  Cas.  286,  6  B.  W.  C.  C.  51; 
Zugg  V.  Cunningham  [1908]  S.  C.  827; 
Brine  v.  May  [1013]  W.  C.  &  Ins.  Rep.  148, 
»  B,  W.  C.  C,  134;  Hockley  v.  West  London 
Timber  &  Joinery  Co.  [ISU]  3  K.  B.  1013. 
W.  N.  330,  83  L.  J.  K.  B.  K.  S.  1520,  58  Sol. 
Jo.  705,  7  B.  W.  C.  C.  652. 

Taylor,  J.,  delivered  the  opinion  of  the 

This  is  a  proceeding  under  the  Vermont 

pensatitm  Acts,  see  annotation  following 
Claremont  Country  Club  v.  Industrifti  Com- 
mission, post,  179,  and  references  therein  to 
Annotations  on  related  questions.  I 
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WorkmHi's  Compensation  Act,  No.  164, 
Acts  1915.  From  the  facts  certified  by  the 
Industrial  Accident  Board  it  appears  that 
the  Moretown  Creamery  Company  is  en- 
gaged in  the  creamery  busineaa  in  different 
parts  of  the  state,  and  employs  on  an  aver- 
age twenty  men.  W.  C.  Flynn  was  a  con- 
tractor and  builder  at  the  time  in  question, 
and  ordinarily  employed  less  than  ten  men. 
A  short  time  before  the  injuty  complained 
of  the  creamery  company,  by  its  manager. 
entered  into  a  verbal  contract  with  Flynn 
to  erect  for  it  a  new  creamery  building.  By 
the  terms  of  the  contract,  Flynn  was  1o 
erect  the  building,  and  was  to  be  paid  there- 
for a,  reasonable  price  by  the  creamery  com- 
pany. Flynn  employed  most  of  the  help, 
including  Packett,  and  paid  them  by  cbeckii 
draivn  to  liis  order  by  the  manager  of  the 
cresmery  company.  The  checks  were  for  the 
exact  amount  due  each  man,  and  were  in- 
dorsed over  by  Flynn.  While  Padiett  was  at 
work  clapboarding  the  building,  the  staging 
on  which  he  was  working  gave  way,  and  he 
fell  to  the  ground,  receiving  the  injury  com- 
plained of. 

The  creamery  company  denied  liability, 
on  the  ground  that  Packett  was  in  the  em- 
ploy of  Flynn  who,  if  anyone,  it  says,  should 
be  held  liable  to  make  compensaticoi  for  the 
injury.  The  board  found,  and  so  certiHed. 
that  Packett  waa  not  working  for  the  cream- 
ery company,  but  was  employed  by  Flynn ; 
and  that  Flynn'a  contract  with  the  company 
was  not  a  contract  of  hiring,  within  U>o 
meaning  of  the  act.  It  held  that  Packett 
titled  to  compenBation  from  the 
creamery  company,  and  made  an  order  fix- 
ing tha  compeuaation  to  be  paid.  The 
petition  was  dismissed  as  to  Flynn,  and 
continued  as  to  the  Travelers'  InBurance 
Company,  pending  payment  of  the  award  by 
the  creamery  company.  The  creamery  com- 
pany brings  its  appeal  to  this  court,  whivli 
preaenta  for  review  the  questions  of  law  cer- 
tified up  bv  the  Industrial  Accident  Boanl. 
Acts  1915,'No.  164,  g  37. 

The  finding  that  Packett  was  not  work- 
ing for  the  creamery  company,  but  was  em- 
ployed by  Flynn,  settles  his  st4tus  as  a 
workman,  fio  far  as  it  was  a  question  of 
fact.  Dale  v.  Saunders  Bros.  218  N.  Y.  59, 
112  N.  E.  571,  Ann.  Cas.  lOlSB.  703.  The 
board  held  that  H  9  and  58  (a)  of  the  act 
''impose  upon  the  principals  all  obligations 
resting  upon  employers  for  compensation 
due  to  thrir  employees."  Section  9  pro- 
vides: "Xo  contract,  rule,  regulation,  or 
device  whatsoever  shall  operate  to  relieve 
the  employer  in  whole  or  in  part  from 
any  liability  created  by  this  act."  [Laws 
1915.  p.  277.] 
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.Section  58  defines  cortftin  terms  used  ii 
The  act,  and,  at  siiUiiviBion  (a),  reads; 
" 'Kmpioyer,'  unless  ulhei'wiie  stated,  in 
iliidea  wij  body  of  persons,  corporate  oi 
unincorporated,  public  or  private,  and  the 
It-yul  reprcseiilativc  of  a  deceased  employer. 
It  iJicludBfl  the  owner  or  leasee  of  premiscB, 
..r  orher  peraon  who  is  virtually  the  pro- 
|irielor  or  operator  of  the  business  there 
iiirried  on,  but  who,  by  reason  of  lliere 
Vinw  an  independent  contractor, 

■  >iher  reason,  is  not  the  direct  employer  of 
(iie  workmen  there  employed.  If  the  em- 
].!<iyer  ia  jnHured  it  includes  hii  inourer  ao 
iar  as  applicable." 

I'lider  the  Vermont  Workmen'i  Compen- 
-.ation  Act,  a  neceaaary  requisite  to  liability 
I'  the   relation  of  employer  and  workman, 
ivithin   the  contemplation  of  the  act.     The 
h'ltdin;;  of  the  board  amounts  to  a  holding 
ihat   the  creamery  company  was  Packeti 
cmploj'er,  as  the  term  is  used  in  the  ai 
The  qucaliciB  would  not  seem  to  be  direct 
affected    by    S    0,    which    merely    provides 
.ifiainst  evaiiion  of  liability  by  an  employi 
It  mrns  on  the  construction  lo  be  given 
;hc    dcfinilion    of    an    employer    found 
■>  .IS  ( »)  1  but  a,  proper  interpretation  of  this 
--^'t'tion    involves   on  _e:(araination   of   other 
provisions,  and   a  just   appreciation  of  the 
"pirit  and  purposes  of  the  act.    An  inati 
live  ilise<i:4siun  of  the  scope  and  purposes  of 
Workmen's  Compenaaiion  Acts  will  be  found 
in  Powers  v.  Hotel  Bond  Co.  SQ  Conn.  143, 
fl3  At  I.  245. 

The  act  provides  that  it  shall  apply  to  all 
jiuliHc  and  all  industrial  employment,  as 
defined  in  the  act;  but  shall  not  apply  to 
domestic  aervanta  or  to  employers  who  regu- 
larly employ  not  to  exceed  ten  employees, 
'inless  such  employer  elects  to  come  within 
the  provisionn  of  the  act.  Section  4.  The 
term  "employment"  is  defined,  in  the  chbp 
of  private  employers,  as  inchiding  employ- 
ment only  ina  traJe  or  occupation  which  ia 

■  arried  on  by  the  employer  for  the  sake  of 
pecuniary  gain.  Section  SS  (e).  The  right 
lo  compensation  ie  conferred  upon  work- 
men, who  receive  person^  injury  by  accident 
arising  out  of  and  in  the  course  of  aueh 
imployment.  Section  4.  The  term  "work- 
man" is  defined  a«  ayDODymouB  with 
"employee,"  and  as  meaning  any  person  who 
has  entered  into  the  employment  of  or 
Korics  under  contract  of  service  or  appren- 
ticeship with  an  employer.  It  does  not  in- 
clude a  person  whose  employment  is  purely 
cisual,  or  not  for  the  purpose  oF  the  em- 
ployer's trade  or  business.  Section  58  (b). 
The  art  compels  an  employer  to  secure  com- 
pensation to  his  workmen,  either  by  work- 
men's compensation  or  guaranty 
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or  by  a  surety  bond,  unless  excused  there- 
from by  the  board  on  a  satisfactory  showing 
of  Ills  financial  responsibility.  Section  45. 
In  case  of  default  iti  the  luattcr  of  security, 
the  employer  may  be  enjoined  from  carry- 
ing on  his  business  while  the  default  con- 
tinues. Section  4S.  The  insurance  carrier, 
as  well  as  the  employe]',  is  made  liable  to 
pay  the  compensation  awarded.  Section  4, 
It  ia  provided  that  every  policy  of  insur- 
ance, and  every  guaranty  contract  covering 
the  employer's  liability,  shall  cover  the  en- 
tire liability  of  the  employer  to  the  em- 
ployees, secured  by  the  policy  or  contract, 
and  shall  contain  a  provision  enabling  the 
employees  to  enforce  the  liability  of  the  in- 
surance carrier  in  their  own  names,  either 
by  filing  a  separate  claim  against  the  car- 
rier or  by  making  the  carrier  a  party  to  the 
original  claim.  Section  49.  It  is  required 
that  every  such  policy  and  contract  shall 
contain  a  provision  that  the  insurance  car- 
rier shall  be  subject  to  and  bound  by  the 
findings  and  awards  of  the  board  against 
the  employer,  for  the  payment  of  compensa- 
tion under  the  provisions  of  the  act. 
Section  60. 

With  this  general  view  of  the  proriaions 
of  the  act  in  mind,  we  come  to  the  inquiry 
whether  the  creamery  company,  as  the  owner 
of  the  building  which  was  being  erected, 
while  not  the  direct  employer  of  Packett,  by 
reason  of  Flynn's  being  an  independent  con- 
tractor, was  "virtually  the  proprietor  or 
operator  of  the  business  there  carried  on;" 
in  other  words,  the  business  in  which 
Packett  was  then  employed,  out  of  and  in 
the  course  of  which  he  received  his  injury. 

Apart  from  the  requirement  of  S  63  (a), 
that  the  rule  that  statutes  in  derogation 
of  the  common  law  are  to  be  strictly  con- 
siriied  shall  have  no  application,  the  act, 
being  remedial  in  character,  should  be  lib- 
erally construed,  to  effectuate  the  manifest 
purpose  of  the  statute. 

It  was  the  evident  intention  of  the 
legislature  to  make  the  person  or  persons, 
company  or  corporation,  that  for  practical 
purposes  was  ths  proprietor  or  operstor  of 
the  business  being  carried  on,  the  employer, 
LS  the  term  is  used  in  the  act.  though  not 
letually  the  employer  of  the  workmen  by 
■eason,  among  others,  of  there  being  an  in- 
dependent contractor  who  was  the  direct 
Tiployer. 

In  view  of  other  provisions  of  %  58  pres- 
ently to  be  noticed,  it  is  clear  that  the  . 
clause  of  subsection  (a),  "who  is  virtually  * 
the  proprietor  or  operator  of  the  business 
there  carried  on,"  was  intended  to  qualify 
the  words,  "owner  or  lessee,"  as  well  as  the 
words  "other  peraon." 
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It  is  important  to  note  &t  the  out&et  what 
the  business  was  tliat  was  "there  carried 
on."  Beyond  question,  jt  whs  no  more  than 
the  erection  of  a  building  for  the  ultimate 
use  by  the  company  as  a,  creamery.  Was 
the  creunery  company,  in  the  purview  of 
the  act,  the  proprietor  or  operator  of  this 
businesst  Subsections  (b)  and  (e)  of  i  E8 
shed  light  upon  this  question.  It  is  only 
nnploj'ment  in  the  trade  or  occupation  car- 
ried on  by  the  employer  for  the  sake  of 
pecuniary  gain  that  is  within  the  contem- 
plation of  the  act,  and  it  does  not  apply 
when  the  employment  is  cssusl,  or  not  con- 
nected with  the  employer's  trade  or  business. 
This  negative  provision  would  be  meaning- 
lees  if,  as  to  all  work  being  done  by  SJi 
independent  contractor,  the  owner  should  be 
held  to  be  "virtually  the  proprietor  or 
operator." 

The  true  test  is,  Did  the  work  being  done 
pertain  to  the  business,  trade,  or  occupation 
of  the  creamery  company,  carried  on  by  it 
for  pecuniary  gain!  If  so,  the  fact  that 
it  was  being  done  through  the  medium  of 
an  independent  contractor  would  not  relieve 
the  company  from  liability.  The  finding  of 
the  boajd  is  that  the  creamery  company, 
at  the  time  of  the  injury,  was  engaged  in 
the  creamery  business.  There  is  nothing  to 
show  that  the  company  was  engaged  in  the 
business  of  erecting  buildings,  unless  such 
is  the  elTeot  of  the  fact  thst  Flynn  was 
erecting  for  it  a  building,  under  a  contract 
which  made  him  an  independent  contrai^tor 
and  not  an  employee.  But  such  is  not  the 
reasonable  interpretation  of  employment 
"for  the  purpose  of  the  employer's  trade  or 
business,"  and  "in  a  trade  or  occupation 
.  .  .  carried  on  .  .  .  for  the  sake  of 
pecuniary  gain."  It  would  be  quite  as  rea- 
sonable to  say  that  Flynn  was  engaged  in 
the  creamery  business,  in  contemplation  of 
the  act,  SB  that  the  creamery  company  was 
engaged  in  the  businesB  of  erecting  build- 
ings. As  well  say  that  a  farmer  who  lets 
a  contract  to  build  a  barn  or  comcrib  on 
Ills  premises  is  engaged  in  the  business  of 
contractor  and  builder,  or  that  the  business 
of  the  contractor,  while  thus  engaged,  is 
that  of  fanning. 

The  absurdity  to  which  this  construction 
leads  plainly  indicates  that  the  legislature 
intended  no  such  result,  but  only  to  charge, 
as  proprietor  or  operator  of  the  business 
being  carried  on,  those  engaged  thereto  in 
the  usual  course  of  their  business,  trade,  or 
occupation.  Thus  the  creamery  company 
might  conduct  its  business  of  manufactur- 
ing butter  in  such  a  manner  as  to  make 
it  virtaKlly  the  proprietor  of  the  buaiuess, 
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though  another  employed  and  paid  the 
workmen.  Flynn  might  have  sublet  a  por- 
tion of  the  work  under  this  contract,  in  stirh 
a  manner  as  to  have  been  the  employer,  in 
contemplation  of  the  act,  of  the  workmen 
hired  and  paid  by  the  subcontractor.  But 
the  creamery  company  did  not  thus  become 
the  "employer"  of  the  workmen  engaged  by 
Flynn  in  erecting  the  building.  Packett  wa? 
employed  by  Flynn,  both  directly  and  in 
legal  contemplation.  For  analt^ous  cases 
supporting  these  conclusions,  see  UpholT  v. 
Industrial  Bd.  271  111.  312,  L.R.A.ISISE, 
329,  111  N.  E.  12B,  Ann.  Gas.  1817D,  1,  13 
N.  C.  C.  A.  80;  Dale  v.  Saunders  Bros.  21S 
N.  Y.  59,  112  N,  E.  571;  Borgey  v.  Massaro 
Mscaroni  Co.  218  K.  Y,  410,  113  N.  E.  407; 
Comerford's  Csae,  224  Msss.  571,  113  N.  E. 
460;  Kennedy  t.  Kaufman,  —  N.  J.  L.  — , 
91  Atl.  99;  Blood  T.  InduBtrisI  Acci.  Com- 
mission,  30  Cal.  App.  274,  157  Pac.  1140; 
Western  Indemnity  Co.  v.  Industrial  Acci. 
Commission,  172  Cal.  768,  15§  Pac.  1033; 
Don  Ion  Bros,  v.  Industrial  Acci.  Commis- 
sion, 173  Cat.  250,  159  Pac.  T15;  Westi-rn 
Indemnitv  Co.  v.  Pillsburv,  172  Cal.  807, 
159  Pac.  721 ;  Luckwill  v.  Auchen  S.  S.  fo. 
108  L.  T.  N.  S.  52  11913]  W.  C.  &  Inn. 
Rep.  167,  12  Asp.  Mar,  L.  Cas.  280,  0  B.  IV. 
C.  C.  61. 

The  security  feature  of  the  act  makes 
weight  for  the  conclusion  we  have  reached. 
The  act  makes  the  liability  of  the  insurance 
carrier  coextensive  with  that  of  the  em- 
ployer. We  may  assume  that  the  contract 
of  insurance  conforms  to  the  requirements 
of  the  act.  It  would  be  unjust  to  the  in- 
surance company  to  attempt  to  extend  it,s 
agreement  to  pay  the  compensation  awarded 
to  the  employees  of  the  creamery  company, 
for  injuries  sustained  in  its  business,  to 
every  imdertaking  of  the  company  outside 
the  usual  course  thereof.  However,  if  the 
creamery  company  was  Pickett's  employer 
while  engaged  in  clapboarding  the  bnildinf;, 
it  would  equally  be  the  employer  of  men  set 
to  work  by  the  contractor  blasting  tor  a 
foundation,  if  such  work  was  required  by 
the  contract ;  and  it  would  follow  that  the 
ineuranee  company  would  be  liable,  in  that 
view  of  the  act,  to  moke  compensation  on 
an  exceedingly  hazardous  risk,  and  one  not 
contemplated  when  the  policy  was  sold. 

We  hold  that  the  industrial  accident 
board  was  without  authority  to  make  the 
award  appealed  from,  and  that  it  should 
be  set  aside  and  held  for  naught. 

Order  vacated,  award  set  a«idc,  and  claim 
dismissed,  with  costs.  Let  the  judgment  be 
certified  to  the  Industrial  Accident  Board. 
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(174  Ctl.  395,  laS  Pac.  209.) 


I    compensation  —  iu]ury    to 
caddy  —  lltibllltr  or  club. 

1.  A  club  which,  for  the  convenience  of  Ufa 
DieinberB.  provides  caddiea  who  are  hired 
and  supervised  by  its  own  employee,  i»  the 
employer  of  •,' caddy  injured  while  in  the 
perfomiajice  of  his  duHea,  within  the  opera- 
tion of  the  Workmen's  Compensation  Act. 
■ItliDugh  the  club  member  ntilii^ing  the  serv- 
ices of  K  caddy  directs  his  activities  while 
so  doing,  and  furnishes  the  compensation 
therefor. 
For   other  eatet,   tee   Mattw  and  Bervanl, 

1.  b,  in  Dig.  ISS  N.  B. 

Same  —  periodic  employment  —  eRect. 

2.  One  employed  a«  caddy  by  a  club  doea 
not  loee  his  character  of  employee  within 
the  operation  of  the  Workmen's  Compensa- 
tion Act.  by  the  fact  that  he  reports  for 
duty  and  is  employed  only  on  specihed  days. 
For  other  catei,   tee   Matter  and   ServanI, 

II.  a,  1,  in  Dig.  1-5B  N.  B. 
Same  —  lajury    to    minor  —  compensa' 
tlon  —  probable  earnings. 

3.  An  award  of  compensation  to  an  in- 
jured caddy  is  not  erroneous,  because  taking 
into  consideration  the  eaming<i  of  a  flrst- 
elasB  caddy  and  what  he  might  earn  if  he 
pursued  the  vocation  after  reaching  msjor- 
ity,  under  a  statute  providing  that  it  the 
injured  employee  is  a  minor,  and  his  inca- 
pacity is  permanent,  his  average  weekly 
earnings  shall  be  deemed  to  be  the  weekly 
mm  that,  under  ordinary  circumstances,  he 
would  probably  be  able  to  earn  after  attain- 
ing the  age  of  twenty-one  years  in  the  occu- 
pation In  which  he  was  employed  at  the 
time  of  injury,  if  he  had  not  been  injured. 
for  other  etuet,   tee   Master   and  Servaut, 

II.  a,  1,  m  Dig.  l^Z  X.  B. 

(February  9,  1917.) 

PETITION  for  a  writ  of  review  to  annul 
an  award  by  the  Industrial  Accident 
Commission  to  claimant,  in  a  proceeding  by 
him  under  the  Workmen's  Compensatii 
Act  to  recover  compensation  for  injuries 
sustained  while  in  the  employ  of  the  peti- 
tioner Country  Club.     Affirmed. 

The  facta  are  stated  in  the  opinion. 


Note.  —  Upon  the  question  who  are  em- 
ployers within  the  meaning  of  the  Compen- 
sation   Statutes,   see   annotation    following 
^   thie  case,  post,  170,  and  references  therein 
to  annotations  on  related  questions. 
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Messrs.  Itedman  A  Alexander,  for  peti- 

The  finding  of  the  Commission  that  the 

claimant  was  an   employee   of   the   club   is 

lupported   by   and   contrary   to   the   evi- 

Boswell  V.  Laird.  S  Cat.  469,  es  Am.  Dec. 

345,  10  Mor.  Min.  Rep.  616;  Pay  v.  German 
General  Benev.  Soe.  163  Cal.  118,  124  Pac. 
14;  Brown  v.  Smith.  66  Ga.  274,  22  Am. 
;.  Rep.  456,   12  S.  E.  411. 

The  evidence  is  insufficient  to  justify  the 
nount  awarded  by  the  Commission. 

The  award,  being  unsupported  by  the  evi' 
dence.  should  be  let  aside. 

Great   Western    Power   Co.   v.    Kllsbury, 

1    ChI.    69,    L.R.A.ltll6A,   281,    161    Pac. 

36.  n  N.  C.  C.  A.  483;  Reck  v.  Whit- 
tlesberger,  181  Mich.  463,  148  N.  W.  247, 
Ann.  Cas,  Htl6C.  771,  5  N.  C.  C.  A.  917; 
International  Harvester  Co.  y.  Industrial 
CommiasLon,  167  Wis.  167,  146  N.  W.  5  K. 
C.  C.  A.  822;  Buckley's  Case,  218  Mas*. 
3S4,  105  N.  E.  979,  5  N.  C.  C.  A.  613,  Ann. 
Cas,  19ieB,  474. 

Mr.  Christopher  M.  Bradley,  for  r»- 
spondent: 

The  applicant  before  the  Commission 
was  an  employee  of  the  Claremont  Country 
Club. 

Walker  v.  Crystal  Palace  Football  Club 
[1910]  1  K.  B.  87,  79  L.  J.  K.  B.  N.  S.  229, 
101  L.  T.  N.  S.  645,  26  Times  L.  R.  71,  54 
Sol.  Jo.  65,  3  B.  W.  C.  C.  53,  Ann.  Cas. 
1913C,  2S;  Dewburst  v.  Mather  [1908]  2 
K.  B.  734,  77  L.  J.  K.  B.  N.  8.  1077,  24 
Times  L.  R.  SIB,  99  L.  T.  N.  S.  668,  52  Sol. 
Jo.  681,  1  B.  W.  C.  C.  328. 

The  amount  awarded  by  the  Commission 
is  justified  bv  the  evidence 

Kilberg  v.'Vitch,  171  App.  Div.  89,  156 
N.  Y.  Supp.  971. 

Henshaw,  3.,  delivered  the  opinion  of 
the  court; 

Review  to  annul  an  award  of  the  Indus- 
trial Accident  Commission.  On  March  7. 
IB15,  Raymond  Harris,  a  boy  fourteen  years 
of  age,  while  caddying  for  a  member  of  the 
Claremont  Country  Club,  leaned  against  the 
handrail  of  a  bridge  spanning  a  small 
creek  on  the  golf  courae  of  the  club.  The 
rail  gave  wsy,  and  the  boy  fell  backward 
into  the  creek,  suffering  a  permanent  injury 
to  one  of  his  elbows.  He  filed  his  claim  for 
compensation  with  the  Industrial  Accident 
Commission.  The  Claremont  Country  Club 
and  its  insurer,  the  .£tna  Life  Insurance 
Company,  answered,  denying  only  the  fact 
of  employment.  The  Commission,  after 
hearing,  awarded  the  applicant  $1,170  in 
addition  to  his  outlay  for  medical  attend- 

The  principal  contention  of  pcUtioBan  Is 
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that  the  boy  was  not  an  eraploree  ol  the 
Countrj  Club  witliin  the  moaning  of  the 
provieions  of  the  Code  and  the  terms  of  the 
Workmen's  Compensation  Act  {Stat.  1913, 
p.  279).  llie  undisputed  fauts  are  that  the 
club  owns  and  maintains  a  golf  linlta  for 
the  pleasure  of  aueh  of  its  memhers  aa  de- 
sire to  indulge  in  the  game.  Tlie  general 
control  over  this  aport  is  vested  in  appro- 
priate committees,  ne  lee  ted  from  the  c!uh 
members.  Many  golfers  liave  desired  and 
do  desire  the  services  of  attendants  to  carry 
their  golf  bags,  to  aid  in  the  search  for  the 
ball,  and  to  perform  other  like  familiar  ser- 
vices. For  these  members,  the  club  pro- 
vides caddies,  and  over  ihem  is  a  paid  em- 
ployee known  ae  the  eaddy  master.  The 
club  also  maintains  a  eaddy  luiuse.  which 
is  the  station  of  the  caddies  until  their  ser- 
vices are  requisitioned.  The  caddies  are 
graded  into  three  classes,  based  on  their 
records  and  abilities  in  the  service,  the  beat 
lielonging  to  class  A.  the  next  best  to  class 
B,  and  the  bej^inners  and  least  efficient  to 
Class  C.  A-class  cadilies  are  paid  ttU  cents, 
B-ctass  caddies  50  cents,  and  C-class  caddies 
40  cents  a  game.  A  player  requisitioning  a 
caddy  may  not  designate  the  boy  whose 
services  he  desires.  Ili:^  request  is  made 
to  the  caddy  master,  who,  under  a  system, 
summons  the  caddy  whose  turn  it  is  to 
serve.  The  cady  is  sup])lied  with  a  card, 
whereon,  at  the  conclusion  of  the  game,  the 
member  makes  his  report  to  the  caddy  mas- 
ter, with  remarks  touching  the  service  and 
qualifications  of  the  boy,  and  from  time  to 
time  the  caddy  master  regrades  his  caddies 
in  accordance  with  these  reports.  At  the 
close  of  the  game  the  player  hands  to  the 
caddy  master,  with  his  report,  the  amount 
earned  by  his  caddy,  and  this  amount  Is 
immediately  delivered  by  the  caddy  master 
to  the  boy.  Thus  each  player  pays  the 
caddy,  and  the  indirect  method  of  payment 
through  the  caddy  master  is  apparently  de- 
signed for  the  twofold  purpose  of  conve- 
nience in  making  change,  and  as  a  check 
on  "tips"  or  donations  by  the  members  to 
the  caddy,  in  excess  of  the  actual  amount 
earned.  The  boys  arc  taken  on  by  the  club 
through  the  caddy  master  or  Greens  Com- 
mittee, and  the  caddy  master  or  Greens 
Committee  is  empowered  to  discharge  a 
caddy,  or,  in  other  words,  to  forbid  him  to 
frequent  the  golf  links  and  seek  and  secure 
employment.  Upon  the  other  hand,  while 
actually  caddying,  the  control  of  the  activi- 
ties of  the  boy  are  wholly  with  the  member 
using  him,  and  the  club,  as  a  club,  has,  of 
course,  no  means  of  knowing  what  particu- 
lar orders  or  directions  a  member  may  give 
to  bis  caddy,  nor  what  unusual  or  danger- 
ous duties  he  may  call  upon  him  to  perform. 
For   these   reasons,   petitioners   argue   that 

L.R.A.1918F. 


the  caddies  are  not  employees  of  the  club, 
and  that  ''all  that  the  club  does  is  to  afTord 
boys  who  wish  to  serve  as  caddies  an  op- 
portunity for  employment  by  the  members 
of  the  club  who  play  golf."  For  this  posi- 
tion, petitioners  believe  Ihey  find  full  sup- 
port in  !  2000  of  the  Civil  Code,  in  Bos- 
well  V.  Laird,  8  Cal.  409,  66  Am.  Dec,  345, 
10  Mor.  Min.  Rep.  616;  in  Fay  v.  German 
General  Benev.  Soc,  163  Cal.  118,  !24  Pae. 
844,  and  Brown  v.  Smith,  88  Ga.  274,  22 
Am.  St.  Rep.  466,  12  S.  E.  411.  Touching 
9  2009  of  the  Civil  Code,  petitioners  insist 
that  the  status  of  the  caddy  ia  that  of  K 
servant,  as  he  is  employed  to  render  per- 
sonal service,  and  that  if  it  be  concerted 
that  he  would  be  a  servant  of  the  club, 
while  rendering  personal  service  at  the  di- 
rection of  the  club,  the  relationship  ceases 
entirely  when  he  is  actually  engaged  in 
caddying  for  a  member,  since,  by  virtue  of 
that  engagement,  he  no  longer  is  "entirely 
under  the  control  and  direction"  of  the 
Claremont  Country  Club,  but  is  entirely 
under  the  control  and  direction  of  the  mem- 
ber, who  thus  becomea  "his  master."  But 
such  refinement  of  reasoning  makes  no 
stronger  appeal  to  tis  than  it  has  to  other 
courts.  Section  1065  of  the  same  Cade  has 
a  bearing  upon  the  matter,  and  that  defines 
a  contract  of  employment  (under  which,  of 
course,  the  relationship  of  employer  and 
employee  necesfarily  arises)  to  be  '*a  con- 
tract by  which  one,  who  is  called  the  em- 
ployer, engages  another,  who  is  called  the 
employee,  to  do  something  for  the  benefit 
of  the  employer,  or  of  a  third  person."  The 
reasoning,  we  say,  makes  no  stronger  ap- 
peal to  us,  because  the  language  of  f  2009 
was  never  intended  to  mean,  for  example, 
that  a  housemaid,  directed  to  give  personal 
attention  and  service  to  a  guest  within  th« 
house,  ceased,  for  that  reason,  to  be  an  em- 
ployee or  servant  of  the  householder.  No 
more  do  waiters  in  restaurants  and  cafOa 
who,  while  attending  to  the  requirements 
of  the  patrons,  and  in  contract  bound  to 
comply  with  all  the  reasonable  requests  of 
those  patrons,  cease  to  be  employees  of  th« 
owners  of  the  particular  establishment. 
Nor.  indeed,  is  the  method  of  compensation 
determinative.  Taking  the  single  ease  of 
waiters,  it  is  a  well-known  fact  that,  in 
some  establishments,  they  receive  no  wage 
from  their  employers,  and  are  dependent 
entirely  upon  the  "tips"  which  they  receive 
from  the  persons  they  serve;  and  it  is 
equally  a  well-known  fact  that,  in  some  in- 
stances, this  system  ia  carried  to  such  an 
extent  that  the  waiters  themselves  pay  the 
employers  to  obtain  the  employment.  So. 
here,  it  is  not  of  consequence  that  the 
members  should  pay  to  the  caddy  directly 
the  amount  he  has  earned,  or  pay  it  indi- 
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rectly  through  the  medium  of  the  caddy 
■KasteT.  The  employment  uid  diarharge  of 
the  caddy  during  all  of  the  time  when  he 
ia  not  actually  in  t^e  lervice  of  a  member 
is  wholly  under  the  control  of  the  Cauulry 
Club,  and  this  ia  the  determinative  fact  in 
the  mattfT.  Id  certain  of  its  features  the 
oaae.  then,  ia  not  dissimilar  to  Gaines  v. 
B«rd.  67  Ark.  «I5.  38  Am.  St.  Rep.  iW.  ii 
S.  W.  570.  where  it  is  held  that  a  bathroom 
attendant,  aeleeted  and  subject  to  be  dis- 
chai^ted  by  the  owner,  and  performing  Mr- 
vic«  for  him  in  keeping  the  bathrooms  and 
'  the  adjacent  halls  clean,  is  his  servant,  not- 
withstandii^  the  fact  that  he  paid  such  at- 
tendant no  compensation,  and  the  only  com- 
pensation which  he  received  wan  the  dona- 
tions from  the  patrons  under  whose  control 
he  was,  while  performing  »ervice  for  tliem. 
The  foregoing,  we  think,  will  certainly 
show  the  inappoeiteneaa  of  such  authorities 
as  Brova  v.  Smith,  SO  Ga.  274.  22  Am.  St. 
Kep.  4j6,  1-2  S.  E.  411.  where  the  holding 
id  merely  that,  where  a  master  has  hired 
Lis  servant  to  another,  giving  the  other 
the  complete  and  al»olute  control  and  direc- 
tion of  the  servant,  with  the  exclusive  right 
to  discharge  him,  the  original  master  is  not 
liable  for  hU  negligence.  Wherefore,  upon 
this  point,  our  own  casee,  above  cited,  deal- 
ing with  the  general  features  of  the  rela- 
tionship of  employer  and  employee  and 
maeter  and  servant,  do  not  call  for  rpvipw, 
for  these  caddies  are  employed  by  the  club, 
are  controlled  by  the  club,  and  the  service 
which  they  render  simply  happens,  from  its 
nature,  to  be  directed  to  contribute  to  the 
convenienoe  and  pleasure  of  the  individual 
members  of  the  club. 

The  fact  that  the  injured  boy  reported 
for  dot;  and  was  employed  only  on  specific 
daja  does  not  militate  at  all  against  the 
proposition  that  he  was  an  employee.    Dew- 


hnrst  V.  Mather  [1B08]  2  K.  B.  754,  77 
L.  J.  K.  B.  N.  S.  1077,  24  Times  L.  R.  810, 99 
L.  T.  ^■.  S.  588,  52  Sol.  Jo.  281,  1  B.  W. 
C.  0.  328. 

The  final  comptaitit  of  petitioners  is  that 
the  amount  of  tlie  aivard  is  not  justified  by 
the  evidence.  Elements  of  uncertainty  in 
this  evidence  are  pointed  out  by  the  peti- 
tioners, as  that  it  wa^i  based  upon  the  earn- 
ing cu  parity  of  a  fi  rati  class  caddy,  and 
there  was  uo  assurance  that  the  injured 
boy  would  become  a  "class- A"  caddy;  also, 
that  there  was  no  assurance  that,  when  he 
attained  his  majority,  lie  would  pursue  the 
vocation  of  a  caddy;  and  as  little  assur- 
ance that,  if  he  did  pursue  the  vocation, 
that  lie  would  follow  it  every  day  instead 
of  only  on  Saturdays  and  Sundays,  ns  he 
was  then  doing.  These  statements  are  un-  ■ 
questionably  true,  but,  nevertheless,  the 
law  itself  takes  knowledge  of  them,  and  de- 
tines  the  duties  of  the  Industrial  Accident 
Commission  under  the  indicated  circum- 
stances. The  evidence  did  show  that  the 
basis  of  the  award  was  within  the  earning 
capacity  of  good  caddies.  The  act  itself 
(SUt.  1913,  !  17,  chap.  176)  provides  u 
follows:  "Tf  the  injured  employee  is  a 
minor,  and  his  incapacity,  whether  total  or 
partial,  is  permanent,  hie  average  weekly 
earnings  shall  he  deemed,  within  the  limits 
Tixed,  to  be  the  weekly  sum,  that  under  or- 
dinary circumstances,  he  would  probably  be 
to  earn  after  obtaining  the  age  of 
twenty-one  years,  in  the  ocupation  in  which 
he  was  employed  at  the  time  of  the  injury, 
if  he  had  not  been  injured.'' 

And  it  is  held,  supporting  such  a  law, 
that  it  is  proper  to  take  into  consideration 
the  increased  wage  which  a  minor  may  be 
fairly  e.\pectcd  to  earn.  Kilberg  v.  Vitch, 
171   App.  Div,  gy,  158  X.  Y.  Supp.  971. 

The  award  is  therefore  atKrmed. 


Annotatioii  —  Who  arc  onployers  within  the  meaning  of  the  Com- 
pensation Statute*. 


The  general  subject  of  Workmen 's 
Compensation  Acts  is  treated  in  anno- 
Utions  in  Ii.R.A.1916A,  23,  and  L.R.A, 
1917D,  80.  For  later  cases  and  annota- 
tions on  Workmen's  Compenaation  Stat- 
utes, Gonault  the  L.R.A.  Indexes  for  vol- 
omes  subsequent  to  L.II.A.1917D,  under 
the  title,  "Workmen's  Compenaation." 

The  question,  Who  are  "Employers," 
is  treated  on  pages  113  and  245  of  the 
annotation  in  L.R.A,1916A,  and  an  page 
143  of  the  annotation  in  L.R,A.19I7D. 
The  present  annotation  is  confined  to 
rases  handed  down  subsequent  to  the 
preparation  of  the  latter  annotations. 

As  to  the  applicability  of  Compensa-  I 
L.R.A.191SF. 


fion  Statutes  to  states,  counties,  cities, 
districts,  and  charitable  and  other  pnblic 
institutions,  and  their  employees,  see  an- 
notation to  Griswold  t.  Wichita,  post, 
190. 

As  to  who  are  employees,  within  the 
meaning  of  the  Compensation  Statutes, 
see  annotation  to  State  ex  rel.  Nienabor 
V.  District  Ct.  post,  201.  As  to  the  ap- 
plication of  Workmen's  Compensation 
Statutes  to  employment  that  is  casual, 
or  not  in  tlic  usual  coui-se  of  the  em- 
ployer 's  business,  see  annotation  to 
Marsh  V.  Groner,  post,  215.  As  to  ex- 
trahazardous employment,  and  other  oc- 
cupations expressly  included  in  the  Com- 
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pensation  Act,  see  annotatioD  to  F.  W. 
Hochspeier  t.  Indastriat  Bd.  post,  230. 
The  Compensation  Statutes  usually 
define  the  term  employer  with  comiider- 
able  particularity,  so  that  there  are  but 
few  cases  in  which  the  courts  have  to 
determine  whether  or  not  the  person  or 
company  sought  to  be  held  liable  for 
compensation  is,  in  fact,  an  employer, 
within  the  meaning  of  the  statute. 
Nevertheless,  there  are  a  few  cases  in 
which  this  question  has  been  before  the 
court.  The  cases  are  grouped  under 
headings  indicative  of  the  cases  under 
them. 
IndiTldaal  atember  of  p&rtnerahlp  mm 

One  who  suffers  personal  injuries 
while  working  for  a  partnership  cannot 
maintain  an  action  for  compensation 
against  a  member  of  the  partnership, 
alone,  on  the  allegation  that  the  indi- 
vidual defendant  was  the  employer. 
Dupre  V.  Coleman  (1918)  —  La.  — ,  78 
So.  241.  This  decision  is  based  npon  the 
general  principle  that  the  employee 
coald  be  considered  as  an  employee  of 
the  partnership  only,  and  not  of  a  mem- 
ber of  the  partnership. 
Appltoatloii  to  amployan  kavins  IIbl- 

ited  a.tuaber  of  mnplDTaea. 

The  provision  of  the  statute,  that  only 
employers  employing  more  than  a  desig- 
nated number  of  employees  are  within  its 
operation,  has  been  held  to  apply  to  tlie 
usual  condition  of  the  business  or  trade, 
and  not  to  unusual  conditions. 

Thus,  a  farmer  does  not,  by  periodi- 
cally employing  more  employees  at 
threshing  time  and  similar  occasions, 
bring  himself  within  the  operation  of 
the  Compensation  Act,  applicable,  by  its 
terms,  to  every  employer  of  four  or  more 
employees  in  a  common  employment; 
and  this,  notwithstanding  the  employee 
was  injured  while  working  in  connec- 
tion with  more  than  four  men,  in  the 
common  employment.  Kellcy  v.  Hay- 
lock  (1916)  163  Wis.  326,  L.R.A.]916E, 
628,  157  N.  W.  109i.  So,  a  master 
plumber,  having  less  than  five  regular 
employees  in  the  plumbing  business,  is 
not  liable  for  injuries  to  one  of  them, 
although,  at  the  time  of  the  injury,  he 
was  at  work  on  a  house  on  which  there 
were  also  at  work  a  number  of  carpen- 
ters .employed  by  a  master  carpenter, 
who,  together  with  the  plumber  and  a 
master  mason,  had  entered  into  an 
agreement  to  construct  several  houses, 
each  to  furnish  at  cost  the  labor  and  . 
materials  of  bis  trade,  but  each  to  have  | 
L.R.A.igi8F. 


.  fall  control  of  his  workmen ;  and  each 
of  whom  had  an  established  business  in 
his  trade,  aside  from  the  joint  adven- 
ture. Coadv  V.  Igo  <1916)  91  OoniL  54, 
98  Atl.  328.     In  this  case  it  does  not 

'  appear  that  the  employment  of  more 
than  the  statutory'  number  of  men  had 
anything  to  do  with  the  accident.  It 
was,  in  fact,  conceded  that  the  em- 
ployee's injury  arose  out  of  and  in  the 
course  of  his  employment,  in  the  re- 
spondent's M^lar  individual  business, 
the  facts  showing  that  he  suffered  acute 
gas  poisoning,  while  attempting  to  locate  ' 
a  leak  in  the  gas  pipes  of  the  employer's 

On  the  other  hand,  musicians  em- 
ployed in  an  amusement  hall,  the  dura- 
tion of  whose  employment  each  day  and 
the  place  where  they  are  to  play  are 
nnder  the  control  of  the  proprietor  of 
the  hall,  are  employees  of  such  pro- 
prietor, and  are  to  be  counted  in  deteiv 
mining  the  number  of  employees,  to 
ascertain  whether  or  not  the  Compensa- 
tion Act  is  applicable,  although  such 
musicians  are  furnished  by  the  leader 
twice  each  week,  and  he  stipulates  the 
amount  of  compensation  thev  are  to  re- 
ceive. Bovle  V.  Mahoney"  (1918)  92 
Oonm.  404,  103  Atl.  127. 

InlBbllltT   of   (enaral   or   speoiBl   e^- 

A  question  which  frequently  arises 
under  the  Compensation  Acts  is,  Which 
of  two  persons  is  liable  for  compensation 
for  injuries  to  a  workman,  who  is  ad- 
mittedly the  employee  of  one  or  the 
other  of  themt  A  number  of  oases  of 
this  kind  have  been  set  out ;  but  it 
should  be  noted  that  this  question  is  not 
peculiar  to  Compensation  Statutes,  and 
is  most  ■  frequently  settled  by  reference 
to  eommon-law  principles.  Those  prin- 
ciples are  discussed  and  exemplified  in 
an  extensive  note  in  37  L.R.A.  33. 

These  cases  differ  so  in  the  facts  pre- 
sented, that  it  is  impossible  to  arrange 
them  in  any  logical  manner. 

A  club,  which,  for  the  convenience  of 
its  members,  provides  caddies,  who  are 
hired  and  supervised  by  its  own  em- 
ployee, is  the  employer  of  a  caddy  in- 
jured while  in  the  performance  of  his 
duties,  within  the  operation  of  the 
Workmen's  Compensation  Act,  although 
the  club  member  utilizing  the  services  uf 
a  caddy  directs  his  activities  while  so 
doing,  and  furnishes  the  compensatioii 
therefor.  Ci.AREifONT  Couktsy  Club  v. 
Industrial  Acci.  Commission,  ante,  177. 

A  motormaa  must  be  held  to  be  coa- 
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tinnously  in  the  employ  of  an  intemrbau 
railway,  although,  for  a  portion  of  hia 
time  each  day,  he  operates  his  car  upon 
the  lines  of  a  street  I'ailway  eompany, 
and  the  latter  company  pays  his  wages 
tor  such  time,  where  he  has  made  but 
one  contract  of  employment,  and  the 
wa^zcs  are  paid  by  t)ie  street  railway 
Miiij>any  by  virtue  of  a  contract  between 
the  two  companies,  to  which  the  motor- 
man  is  in  no  wise  a  party.  Chicago  &  I. 
Traction  Co.  v.  Industrial  Bd.  (1918) 
282  m.  230,  118  N.  E.  464. 

A  contractor  engaged  in  installing  a 
dnst-arrester  system  in  the  plaikt  o£  a 
m&uufactnring  company,  to  whom  an 
employee  of  the  company  was  loaned  for 
such  work  of  installation,  and  who  had 
full  ccKitrol  of  sach  laborer  while  so  em- 
ployed, is  liable  for  compensation  for  in- 
juries resulting  in  the  laborer's  death, 
where  the  company's  sole  connection 
with  the  laborer  was  its  liability  to  pay 
him  his  wages.  Arnett  v.  Hayes  Wheel 
Co.  (1918)  —  Mich.  — ,  166  N.  W.  957. 
The  court  said  that  the  fact  that 
son  employed  and  paid  a  servant  does 
not  conclusively  show  that  he  was  s 
servant  of  snch  persons,  where  it  is  fur- 
ther shown  that  the  employee  was  actu- 
ally nnder  the  control  of  another  person 
during  the  process  of  the  work. 

A  machinist  sent  by  a  machine  shop 
to  repair  machinery  at  the  plant  of 
third  party  is  not  an  employee  of  such 
third  party,  Texas  Bef.  Co.  v.  Alexan^ 
dcr  (1918)  —  T«.  Civ.  App.  — ,  201 
S.  W.  131. 

A  workman  employed  by  the  Public 
Service  Commission  in  the  work  of  con- 
stmcting  a  subway  for  the  city  of  New 
York  is  entitled  to  compensation  from 
the  city  for  injuries  received  in  the 
course  of  his  employment,  since  the  city 
was,  nnder  the  statute,  engaged  in  the 
hazardous  employment  of  subway  con- 
stmetion;  and  the  mere  fact  that  the 
employee  was  engaged  by  state  officials 
does  not  prevent  the  recovery  of  com- 
pensation, where  such  state  official  a 
were,  by  statute,  made  the  agenta  of  the 
city  in  r^ard  to  the  work  in  question. 
SextoD  V.  Pnblie  Serviee  Commission 
(1917)  180  App.  Div.  Ill,  167  N.  Y. 
Sapp.  493. 

In  Hadden  t.  Stanton  (1017)  177  App. 
Div.  938,  163  N.  Y.  Supp.  1118,  the  ap- 
pellate divisitw,  without  opinion,  unani- 
mously affirmed  an  award  of  compensa- 
tion to  an  employee,  who  was  in  the 
special  employ  of  the  respondent  at  the 
time  of  the  injury,  although  the  respond- 
L.R.A.1918F. 


ent  paid  the  wages  earned  by  the  em- 
ployee to  the  lattcr's  general  employer. 

A  man  I'uniislied  to  a  street  car  com- 
pany by  a  detective  bureau,  as  a  strike 
breaker,  who  was  injured  while  riding  in 
the  car  as  a  guard,  is  an  employee  of 
the  railway  company  rather  than  of  the 
detective  bureau,  and,  if  injured,  cannot 
maintain  an  action  for  damages,  since 
his  remedy  is  under  the  Compensation 
Act.  Murray  v.  Union  R.  Co.  (1918) 
183  App.  Div.  209,  170  N.  Y.  Supp.  601. 

An  employee  engaged  to  operate  a  lo- 
comotive, by  a  firm  engaged  in  grading 
a  railroad,  is  entitled  to  compensation 
from  the  firm  for  injuries  received  while 
assisting  the  railroad  in  the  work  of 
laying  rails,  where  the  railroad  was  per- 
forming the  work  at  the  request  of  the 
contracting  firm,  the  track  being  neces- 
sary for  it  to  carry  on  the  work  which 
it  had  contracted  to  do.  Georgia  Cas- 
ualty Co.  v.  Industrial  Acci,  Commis- 
Mon  (1917)  —  Cal.  — ,  165  Pac.  704,  re- 
affirmed on  writ  of  review  in  (1918)  — 
Cal.  — ,  170  Pac.  625. 

This  question  ffequently  arises  where 
an  employee  of  a  company,  or  persona, 
doing  a  general  teaming  bnsiness,  ia 
loaned  with  his  team  to  anirther  person, 
who  thus  becomes  his  speciil  employer. 
In  a  number  of  cases,  it  has  been  held 
that  the  employee  remains  an  employee 
of  the  general  employer,  and  cannot  hold 
the  special  employer  liable  for  compen- 
sation. 

Thus,  a  teamster  whose  contract  of 
employment  was  exclusively  with  the 
general  employer,  who  alone  was  respon- 
sible for  his  wages,  cannot  recover  com- 
pensation from  the  city,  where  the  latter 
hired  from  the  general  employer,  horaes, 
cart,  and  driver  to  carry  material  from 
one  place  to  another,  as  its  officers  might 
direct,  the  driver  being  left  to  deal  with 
the  horses  in  his  own  way.  Re  Clancy 
(1917)  228  Mass.  316,  117  N.  E.  347. 

So,  a  workman  is  not  an  employee  of 
the  foreman  of  the  general  employer, 
merely  because,  at  the  time  that  he  was 
injured,  he  was  driving  a  team  which 
belonged  to  the  foreman  personally, 
where  he  received  the  same  pay  that  he 
would  have  received  had  he  been  work- 
ing without  the  team,  and  the  foreman 
made  no  profit  out  of  the  workman's 
w^es,  and  the  workman  was  controlled 
and  directed  by  the  foreman  precisely 
as  were  the  other  workmen,  who  were 
admittedly  employees  of  the  general 
employer.  Yolo  Water  &  P.  Co.  v.  In- 
dustrial Acci.  Commission  (1917)  - 
App.  — ,  168  Pac  1146. 
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On  the  other  hand,  an  employee  in  the 
general  employment  of  an  ice  company, 
who  was  injured  while  at  work  for  a 
coal  company,  to  which  he  bad  been 
loaned,  with  horses  and  wa^on,  has  been 
held  to  have  no  claim  for  compensation 
against  the  ice  company,  where  he  took 
his  directions  from  an  employee  of  the 
coal  company,  although  he  was  still  in 
the  general  employment  of  the  ice  com- 
pany. Scribner's'Casc  (1918)  —  Mam. 
— ,  119  N.  E.  651.  The  court  said:  "The 
transaction  between  the  two  companies 
amounted  only  to  a  loan  of  the  ice  com- 
pany's servant  to  the  coal  company,  the 
servant  became  the  employee  of  the  lat- 
ter for  the  time  bein^,  and,  on  the  evi- 
dence, he  must  be  found  to  have  as- 
sented to  this,  although  remaining  in 
the  general  employment  of  the  ice  com- 

Under  the  New  York  statute,  however, 
either  the  general  employer,  or  the 
special  employer  to  whom  his  services 
had  been  contracted  by  the  general  em- 
ployer, ntay  be  held  liable  for  conijjensa- 
tion,  for  injuries  received  by  the  em- 
ployee while  working  for  the  special 
employer.  DeNover  v.  Cavanangh  (1917) 
221  H.  T.  273,  116  N.  E.  992 ;  Dale  v. 
Saunders  Bros.  (1916)  218  N.  Y.  59,  112 
N.  E.  571,  Ann.  Cas.  1918B,  703. 

So,  where  one  is  in  the  general  em- 
ploy of  another,  and  is  injured  while  he 
is  working  under  the  direction  of  a 
apectal  employer,  he  may  look,  so  far  as 
the  provisions  of  the  Compensation  Law 


are  applicable,  to  the  general  employer, 
or  to  the  special  employer,  or  to  both, 
for  compensation  for  injuries  due  to  oc- 
cupational hazards.  DeNoyer  v,  Cava- 
naugh  (H,  Y.)  supra. 

So,  an  employee  of  one  engaged  in  the 
general  teaming  business,  wlio  is  injured 
while  doing  teaming  for  a  third  ijci-son, 
has  a  remedy,  under  the  Workmen's 
Compensation  Act,  against  such  third 
person,  so  that  an  action  for  damages 
cannot  be  maintained,  although  there 
may  be  some  doubt  whether  the  injured 
employee  was  the  servant  of  the  said 
third  person.  Lee  v.  Cranford  Co. 
(1918)  —  App.  Div.  — ,  169  H.  Y.  Supp- 
370. 

And,  in  Nolan  v.  Cranford  Co.  (1915) 
171  App.  Div.  959,  155  N.  Y.  Supp. 
1124,  afHrmed  in  (1916)  219  N.  Y.  581, 
114  N.  E.  1074,  an  award  was  uphold 
against  a  special  employer,  where  the 
general  employer  had  but  one  employee, 
and  was  himself  an  employee  of  the 
special  employer,  and  was  not  carrying 
on  the  business  of  teaming,  except  in  the 
sense  that  he  furnished  the  truck  and 
team  of  horses,  with  the  driver,  to  the 
special  employer. 

The  court  will  not  disturb  a  finding  ot 
the  Commission  as  to  who  was  the  em- 
ployer of  the  injured  employee,  when 
there  was  some  evidence  to  sustain  the 
finding.  Sullivan  v.  Preston  (1917)  177 
App.  Div.  110,  163  N.  Y.  Supp.  692. 

^^  W.  M.  G. 


KANSAS  SUPREME  COURT. 

a.  fi.  GRAY 

BOARD  OF  COUNTY  COMMISSIONERS 
OP  SEDGWICK  COUNTY,  KANSAS, 
et  al.,  ApptB. 

(101  Kan.  195,  1SS  Pac.  S6T.) 

Workmen's  compensation  —  par|iose  of 

act. 

1.  The  general  purpose  of  the  Workmen's 
Compensation  Act  is  to  provide  for  compen- 
sation to  workmen  injured  in  hazardous  em- 

Headnotes  by  West,  J. 


Note. —As  to  applicability  of  Compen- 

sation  Statutes  to  states,  counties,  cities, 
diatricta,  charitable  and  other  public  ineti- 
tutiona,  and  their  employees,  see  annotation 
to  Griswold  v.  Wichita,  post,  190,  and  refer- 
ences therein  to  annotations  on  related 
questions. 

L.R.A.1918F. 


ployments,  carried  on  for  the  purpose  of 

business,  trade,  or  gain. 

For   other  caaes,   tee   Hosier   and   Servant, 

II.  a,  I,  in  Dig.  ISt  N.  S. 
Same  —  road    work  —  applicabtllty    of 

statute. 

2.  A  county,  in  resurfacing  a  county  road, 
is  not  engaged  in  traiie  or  business  within 
the  terms   or  operation   of  the  Workmen's 
Compensation  Act. 
For  other  coses,  see   Master   and  iSertvinf, 

//.  a,  1,  in  Dig..l-5X  H.  8. 

(Johnston,  Ch.  J.,  dissents.) 
(June  9,  1817.) 

APPEAL  by  defendants  from  an  order  ol 
the  District  Court  for  Sedgwick  County 
overruling  a  demurrer  to  a  petition  filed 
under  the  Workmen's  Compensation  Act, 
to  recover  compensation  for  injuries  sus- 
tained by  plaintiff  whila  in  defendMit't 
employ. 
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Tlie  facts  are  statetl  in  the  opinioD. 

^I(«ars.  Robs  McCormick,  Glenn  P<Mr- 
ter,  and  H.  C.  Castor,  for  appellant: 

The  county  is  not  an  employer,  within 
the  meaning  of  the  Woriimea's  CoinpeaBa- 
tioa  Act. 

Agler  Y.  Michigan  Agri.  College,  181  Mich. 
559,  148  N.  W.  341,  5  N.  C.  C.  A.  897; 
Superior  v.  Industrial  Commisiion,  100  Wis. 
541,  162  N.  W.  161,  8  N.  C.  C.  A.  963; 
Shawnee  County  v.  Jaoobs,  79  Kan.  77,  21 
L.R.A.(N.8.)   209,  99  Pac.  817. 

The  amendment  of  the  original  Act  of 
1911,  to  include  county  and  municipal  work, 
does  not   make  the  county   liable. 

The  building  of  a  county  road  by  the 
rounty  itself  is  not  a  business,  nor  a  busi- 
ness for  trade  or  gain,  but  a  function  of 
the  gov  eminent. 

PfefTerle  v.  Lyon  County,  39  Kan.  436, 
18  Pnc  50«;  SilTer  v.-Clay  County.  78  Kan. 
i30,  91  Pac  6£;  Udey  v.  WinSeld,  97  Kan. 
270,  165  Pac  43;  Knoll  v.  t^alina,  98  Kan. 
42«.  157  Pac.  1167;  Griswotd  t,  WichiU, 
M  Kan.  602,  poet,  187,  lfl2  Pac,  276,  Ann. 
Cas.   1917D,  31. 

Messrs.  J.  Graliam  Campbell  and  Ray 
Campbell,  for  appellee; 

The  county  was  sn  employer  ivithin  the 
meaning  of  the  act. 

Mackay  v.  Commission  of  Port  of  Toledo, 
77  Or.  611.  162  Pac.  250;  Allen  v.  Millville, 
87  X.  J.  L.  350,  95  Atl.  130,  0  N.  C.  C.  A. 
749,  Udey  v.  Winlield,  87  Kan.  279.  155 
Pac.  43;  Knoll  v.  Salina,  98  Kan.  428,  157 
Pac.    1167. 

The  county  is  made  liable  by  the  amend- 
atory Act  of  1913,  which  includes  county 
or  municipal  work  in  the  kinds  of  employ- 
ment  determined   to   be   especially   hazard - 

Griswold  v,  Wichita,  90  Kan.  502,  post, 
187,  162  Pac.  276,  Ann.  Cat.  1017D,  31; 
Brown  v.  Decatur,  188  III-  App.  147. 

The  operation  of  a  Band  pit  by  a  county 
ii  a  proprietary  function. 

Griswold  r  Wichita,  eupra;  Pfefferle  v. 
Lyon  County,  39  Kan.  432,  18  Pac,  500; 
La  Clef  V.  Concordia,  41  Kan.  323,  13  Am. 
St.  Kep.  285,  21  Pae.  272;  Bowden  v.  Kan- 
sas City,  69  Kan.  587,  66  L.B.A.  181,  105 
Am.  St.  Rep.  187,  77  Pac.  573,  1  Ann.  Cas. 
955.  IS  Am.  Nag.  Rep.  339;  Freeman  v. 
Chauute,  63  Kan,  573,  66  Pac.  647;  Josupeet 
r.  Niagara  Falls,  70  Misc.  638,  127  N.  Y. 
Supp.  527;  Agler  v.  Michigan  Agri.  College, 
181  Mich.  658,  14B  N.  W.  341,  5  N.  C.  C.  A. 
S97;  State  ex  rel.  Nortiifield  v.  District  Ct. 
131  Minn.  362,  165  N.  W.  103,  Ann.  Cas. 
1917D,  866.  11  N.  C.  C.  A.  366;  Popke  v. 
Waupaca  County,  cited  in  8  N.  C  C.  A. 
960. 

L.R.A.!»18P. 


Wesl,    J.,   delivered   the   opinion   of   the 

The  plaintilT  was  employed  by  the  county 
commiht.iQner9,  to  work  with  his  team, 
hsulini;  gravel  for  use  on  a  county  road 
in  Sed^^vick  county,  which  the  board  and 
engineer  were  grading  and  surfaeing.  While 
thus  engaged  hix  foot  slipped,  and  was 
caupht  under  the  wlieels  of  his  loaded 
wagon  and  injured.  He  sued  the  county 
under  the  Workmen's  Compensation  Act. 
A  demurrer  to  the  petition  was  overruled, 
and  the  county  appcBls,  averring  that  it 
was  not  an  employer  enyaged  in  trade  or 
bUBtness,  within  the  tetma  of  the  statute. 

The  general  ncheme  of  this  legislation 
has  been  to  enable  those  engaged  in  oper- 
ating hazardous  industries  to  compensate 
workmen  injured  therein,  and  add  the  cost 
to  the  price  of  tlie  product,  thus  extending 
the  burden  to  the  consumer. 

Assuming,  without  deciding,  that  haul- 
ing gravel  from  the  gravel  pit  to  place  on 
a  public  highway  is  within  the  act,  on  the 
theory  that  the  employment  is  "on,  in  or 
about  a  .  .  .  mine  or  i^uarry"  (Gen. 
.SUt.  1915,  G!  5900.  5903,  defining  "mine;" 
§  5003,  suIkI.  D,  definins  '"quarry"),  the 
question  arises  a^  to  whether  the  county 
was  an  employer  engaged  in  its  trade  or 
biisinec's.  Section  6000  provides:  "This 
act  shall  apply  only  to  employment  in  the 
course  of  the  employer's  trade  or  busincBs 
on,  in  or  about  a  railnay,  factory,  mine 
or  quarry,  electric,  building  or  engineering 
worti,  laundry,  natural  gas  plant,  county 
and  municipal  worl;.  and  all  employments 
wherein  a  process  requiring  the  use  of 
any  dangerouu  e:iplosive  or  inllamniable 
materials  is  carried  on,  whicii  ia  conducted 
for  the  purpose  of  busineBS,  trade  or  gain. 

This  section  seems  to  cover,  first,  em- 
ployment in  the  course  of  the  employer's 
trade  or  business,  in  certain  places  or  kinds 
of  work,  and,  second,  all  employments 
dangerous  in  the  way  mentioned,  and  con- 
ducted for  the  purpose  of  businesa,  trade, 
or  gain.  The  words  "county  and  municipal 
work"  were  added  by  the  legislature  of 
1913,  and  if  applied  only  to  the  case  of 
one  who  contracts  to  do  county  or  munici- 
pal work  and  employs  workmen  therein, 
are  clear  enough.  But  r Tinning  through 
the  entire  lanjniage  are  the  two  ideas,  not 
only  of  an  employment  in  certain  classes 
of  work,  but  an  employment  therein  fay  an 
employer  in  the  course  of  his  trade  or  busi- 
ness, conducted  for  a  profit.  The  provi- 
sions  of  the  statute*  of  various  other  states 
are  quoted,  showing  that  in  many  of  them 
the  clear  use  of  terms  has  left  the  matter 
ai   to   municipalities   free   from   doubt,   but 
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they  do  not  aid  much  in  the  conatrur'tion 
of  the  statute  before  as.  As  applied 
thi«  oiBe  the  amended  provision  la^j  be 
thuB  read;  "This  act  ahsll  apply  only  tc 
employment  in  the  course  ot  the  employer's 
trade  or  buainesa  on,  in  or  about  .  . 
county  and  munidpal  work,  and  all  em- 
ployments  wherein  a  process  ...  is 
carried  on,  which  [employment)  is  con- 
ducted for  the  purpose  of  bueinesB,  trade 
or  gain;  each  of  which  employments  (all 
those  previously  mentioned)  is  hereby  de- 
termined to  be  especially  danfieroua  .  .  . 
and  as  to  each  of  which  employments  it  is 
deemed  necessary  to  establish  a  new  sys- 
tem of  compensation  for  injuries  to  work- 

If  engaged  in  county  work  in  the  course 
ot  employer's  trade  or  business  for  proBt, 
the  workman  is  within  the  statute,  whether 
the  work  is  actually  ha/irdoua  or  no' 
work  being  deemed  and  declared  dan; 
Agricultural  pursuits  and  employ  met 
cident  thereto  are  declared  ii  on  hazardous 
and  exempt.  In  amending  the  section,  it 
was  the  intention  to  add  county  and 
municipal  work,, and  exclude  agricultural 
work,  thus  changing  the  kinds  ot  employ- 
ment to  which  the  act  was  to  apply.  It 
was  a  change  in  employments,  not  in  em- 
ployers. Before  the  amendment,  a  con- 
tractor doing  county  or  municipal  work 
was  not  within  the  statute,  unless  engaged 
in  doing  work  actually  hazardous.  Now 
such  work  u,  in  effect,  made  hazardous  by 
being  declared  so,  and  brought  within  the 
operation  of  the  act.  The  deBnition  of 
"employer"  was  left,  aa  before,  to  include 
"any  person  or  body  of  peraona,  corporate 
or  incorporate,  and  the  legal  representa- 
tives of  a  deceased  employer  or  the  receiver 
or  trustee  of  a  person,  corporation,  aaaocia- 
tion  or  partnership."  iGen.  Stat.  1915, 
i  5803,  subd.  h.)  But  persons  corporate 
or  incorporate,  in  order  to  be  employers 
within  the  act,  must  employ  the  workmen 
in  the  course  of  their  trade  or  business, 
terms  which  do  not  naturally  or  properly 
Apply  to  a  county  in  the  administration 
«f  its  affairs.  "Business"  has  been  held 
ta  be  synonymous  witli  "calling,"  "occupa- 
tion," or  "trade,"  and  defined  as  "any  par- 
ticular occupation  or  employment  engaged 
in  for  ■  livelihood  or  gain."  Topeka  y. 
Jones,  74  Kan.  164,  8(1  Pac.  182,  87  Fac. 
1133. 

Under  the  provisions  of  S  8765  of  the 
General  Statutes  of  1915.  the  county  en- 
gineer or  t«WDship  trustee  was  required  to 
keep  certain  roads  in  repair,  and  authoriEcd 
to  enter  upon  adjoining  land  and  carry 
away  gravel,  the  expense  thereof  to  be 
Allowed  by  the  highway  com 
paid  by  the  board  ot  county 

L.R.A.I918F. 


when  such  matter  U  used  upon  a  couutj 
or  state  road.  Counsel  in  his  brief  asks: 
"When  Sedgwick  county  undertook  to  oper- 
ate a  sand  pit  and  to  build  or  resurface 
the  North  Lawrence  avenue  road  by  direct 
employment  of  labor,  instead  of  by  coo- 
tract,  the  county  doing  the  identical  work 
that  a  contractor  is  now  doing  on  the 
South  lAwrence  avenue  road,  was  it  exer- 
cising a  governmental  function  I" 

In  Pfeiferle  v.  Lyon  County,  39  Kan.  432, 
18  Pac.  508,  it  was  said  of  counties: 
"They  are  usually  denominated  quasi  cor- 
porations, and  their  principal  functions  are 
governmental  and  political,  and  not  private 
or  ot  a  strictly  corporate  character.  Coun- 
ties are  principally  mere  political  subdi- 
visions of  the  state,  mere  instrumentalitieis 
of  the  state  government,  brought  into  ex- 
istence merely  for  the  purpose  of  aiding 
and  assisting  the  state  in  promoting  jus- 
in  preserving  peace,  quiet  and  good 
order  in  the  state,  and  of  promoting  the 
welfare  and  happiness  of  the  dtizeus  tha:^- 
of;  and  these  objects  are  the  ones  which 
counties  are  designed  to  subserve  when 
they  are  authorized  to  build,  own,  and  keep 
county  jails.  These  objects  do  not  par- 
at  all  of  a  private  character;  and 
are  not  engaged  in  as  business  trans- 
ins,  nor  for  the  purpose  ot  increasing 
the  wealth  of  the  county  as  an  organixa- 
jn."     (p.  436.) 

In  Silver  v.  Clay  County,  76  Kan.  228, 
SI  Pac.  55,  it  was  held  that  coimties  aret 
:  auxiliaries  to  the  state  government, 
partake  of  the  state's  immunity  from 
liability,  and  are  in  no  sense  business  cor- 
porations. In  that  caae  damages  were 
,'ht  for  the  abandonment  ot  a  highway 
and  the  removal  of  a  bridge.  In  the 
ion  it  was  said  that,  since  the  organiza- 
of  the  state,  it  has  been  the  duty  of 
counties  and  townships  to  maintain  public 
roads  and  bridges.  In  Shawnee  County  v. 
Jacobs,  78  Kan.  78,  21  L.R.A.|N.S.|  209,  9« 
Pac.  819,  it  was  held  that  a  county  en- 
gaged in  building  a  bridge  upon  a  public 
highway  acts  as  a  subdivision  of  the  state 
government,  and  is  not  liable  for  the  negli- 
gent performance  of  such  work,  iwless  ex- 
pressly made  so  by  statute.  In  the  opinion, 
t  was  said:  "The  duty  of  bailding  bridges 
nd  maintaining  the  public  highway  has 
devolved  upon  the  counties  and  townships 
of  this  state  since  Its  organisation.  In 
performance  of  this  duty  the  county  acta 
n  agency  of  the  state,  and  is  no  more 
liable  for  its  acts  while  so  engaged  than 
the  state  itself  would  have  been  if  doing 
e  same  work."  {p.  81.) 
In  Griswold  v.  Wichita,  B9  Kan.  502, 
post,  187,  162  Pac.  277,  Ann.  Cos.  1017D,  31, 
ction   to   recover   for   the  death   of   a 
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policeman  killed  in  the  dJBchargc  of  his 
duties,  in  holding  that  the  deceased  was 
not  a,  workman,  as  defined  bj  the  Com- 
[lenAatioQ  Act,  and  in  speaking  of  the 
Amendment  of  1913  adding  the  words 
"county  and  municipal  work,"  it  was  said 
''that  it  maj  have  been  the  intention  of 
the  legislature  to  relieve  any  doubt  that 
might  exist  as  to  the  application  of  the 
act  to  the  county  and  municipal  work, 
which  is  conducted  for  the  purpose  of 
business,  trade  or  gain,"  "provided  the 
nature  of  the  work  is  such  as  to  render 
it  especially  dangerous  and  hazardous  to 
life  and  limb  of  the  workmen  engaged 
therein."  (p.  504.)  It  was  also  said  that 
Ihe  theory  of  the  act  is  that  the  employer 
may.  without  loss  to  himself,  distribute 
the  burden  upon  the  consumers  which  con- 
stitute the  public  "Many  good  reasons 
might  be  suggested  tor  including  within 
ihe  Bcope  of  the  act  workmen  employed  in 
hazardous  enterprises  by  cities  engaged  in 
rondutrting  a  business  for  profit,  as  electric 
Ijjsht  or  waterworks  plants,  because  a  city, 
like  any  private  individual  engaged  in  trade 
or  busineea,  could  pass  on  to  the  public  at 
large  the  burden,  by  adding  to  the  cost  of 
the  service.  But  where  a  city  is  engaged 
merely  in  the  exerdse  of  its  governmental 
functions,  we  think  it  clear  that  the  work- 
man, no  matter  how  hazardous  his  employ- 
ment, would  not  come  with  the  spirit  and 
purpose  of  the  Compensation  Act  any  more 
than  the  clerks  and  stenographers,  in  the 
case  of  Udey  t.  Winfield,  B7  Kan.  279,  1S5 
Pac.  43.     So  that,  even  though  a  policeman  ! 


be  regarded  nx  a  workman  !n  the  employ 
of  the  city,  and  notwithstanding  the  per- 
formance of  his  duties  places  him  at  times 
in  a  dangerous  and  hazardous  situatioD, 
■till,  the  employer,  the  city,  is  not  en- 
ga)^  in  trade  or  business,  and  therefore 
a  policeman  is  not  within  either  the  spirit 
or  letter  of  J  S  of  the  act,  which  limits 
its  application  to  persons  employed  for  the 
purpose  of  the  employer's  trade  or  busi- 
ness,    eo  Kan.  504." 

The  distinction  between  cities  and  coun- 
ties was  pointed  out  in  Beach  v.  Leahy.  11 
Kan.  23,  and  referred  to  in  Fisher  v.  Dela- 
ware Twp.  87  Kan.  874,  ilf,  41  L.R.A. 
(N.S.)  1074,  125  Pac.  94,  Ann.  Gas.  1914A, 
S54,  and  Haddock  v.  McDonald,  9S  Kan. 
626,  159  Pac  403.  Cities  have  been  held 
liable  for  certain  acts  or  omissions,  from 
which  counties  are  relieved,  and,  in  view 
of  the  unvarying  rule  to  relieve  the  latter 
from  all  liability  not  expressly  imposed  by 
statute,  it  would  be  a  departure  to  hold 
the  defendant  county  liable.  In  Udey  v. 
Winfleld,  supra,  and'  Knoll  v.  Salina,  98 
Kan.  428,  157  Pac.  1167,  the  question  be- 
fore us  was  not  raised.  It  is  now  pre- 
sented for  the  Srst  time.  It  must  he  held 
that  the  county  was  not  engaged  in  trade 
or  business,  so  as  to  bring  this  case  within 
the   application   of   the   Compensation   Act. 

The  order  overruling  the  demurrer  to  tha 
petition  is  reversed,  and  the  cause  re- 
manded,  with  directions  to  suataiil  such 
demurrer. 

Johnston,  Ch.  J.,  dissents. 


ARAN  ZOULALIAN 


)  Mass.  102,  119  N.  E.  686.) 


Charity  —  hospital. 

1.  A  hospital  for  the  care  of  indigent  and 
other   sick  and  iniirm   persons,   and  in  no 


manner  directly  or  indirectly  for  privat* 

profit,  is  a  public  charity. 

For  oilier  eaaes,  tee  Charitiea,  I,  b,  in  Dig. 

l-ZZ  N.  S. 
Workmen's    compenaailon  —  right    of 

employees  of  <duirltles. 

2.  The  rule  that  a  public  charity  is  not 
liable  for  negligent  injiiriea  to  eraployeea  is 
not  changed  by  the  Workmen's  Compensa- 
tion Acts,  unless  a  plain  intent  to  effect  the 
change  is  manifest. 
For  ottifr  ca»ea,  see  Charitie*,  II.  «,  in  Dig. 

t-B2  N.  B. 


Note. — As  to  the  applicability  of  Com- 
pensation Acts  to  states,  counties,  cities, 
districts,  charitable  and  other  public  insti- 
tutions and  their  employees,  see  annotation 
to  Griswold  T.  Wichita,  port,  190,  and  refer- 
ences   therein    to    annotations    on    related 

The  liability  of  charitable  lnstitiiti<ais, 
at  common  law,  for  personal  injuries,  is 
treated  in  the  notes  to  Parrigan  v.  Perear, 
T  L.R.A.(N.S.)  481-.  Bruce  v.  Central  M.  E. 
Church,  10  L.R.A.(N.S.)  74;  Thornton  v. 
Franklin    Square   Bouse,   22    L.R.A.(N.8.) 

LR.A.lffl8F. 


486 ;  Hordern  v.  Salvation  Army,  32  L.R.A, 
(N-S.)  82;  Basabo  v.  Salvation  Army,  42 
L.R.A.(N.S.)  1144;  and  SchloendorfT  V.  So- 
ciety of  Kew  York  Hospital,  52  L.R.A. 
(N.S.)  505;  and  see  later  cases.  Tucker  v. 
Mobile  Infirmary  Asao.  L.R.A.1015D.  1167; 
Nicholson  v.  Atchison.  T.  4  S.  F.  Hospital 
Asao.  L.R.A.1016D.  1029;  Loeffler  v.  Shep- 
pard  4  E.  P.  Hospital,  L.R.A.1917T),  967; 
Gamble  v,  Vanderbilt  University,  L.R.A. 
J918C,  875,  and  Cook  v.  John  N.  Norton 
Memorial  Infirmary,  L.R.A.I918E,  047. 
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Master  and  servant  —  obrloux  danger 

ussiiiiiptlon  or  risk. 

3.  One  who  imdiTiakpa  to  operate  a  buzz 
pl&ner  without  a  giinrri,  the  ilaiig^r  of  which 
18  obvioua,  nsBiime*  Uie  rt^k  either  at  uom- 
moii  law  or  under  the  Einplojera'  Liability 
Act,  even  tiioiigh  Ite  ia  unable  to  underetanil 
KngliHti,  and  is  inexperienced. 
For  other  cases,   see   Master   and  Servant, 

II.  h,  2,  in  Dig.  1-32  A'.  S. 

(May  22,   1B18.) 

EXCEPTIONS  by  plaintiff  to  rulirga  of 
Superior  Court  for  Middlesex  County 
made  during  the  trial  of  an  ai'tion  hruup:ht 
to  recover  damages  for  peraonal  injuries 
received  by  plaintilT  while  in  the  employ  of 
defendant,  which  resulted  in  a  verdict  in 
itfl  favor.    Overruled, 

The  facts  are  stated  in  the  opinion. 

Hr.  George  P.  Beckford  for  plaintifT. 

Mr.  Oacar  Storcr,  for  defendant: 

A  charitable  corporation  is  not  liable 
for  torts  of  ita  servants. 

McDonald  v.  Massachusetts  General  Hos- 
pital, 120  Mass.  432,  21  Am.  Rep.  52S;  Ben- 
ton v.  City  Hospital,  140  Mass.  13,  54  Am. 
Rep.  438,  1  N.  E.  8.16;  Thornton  v.  Frank- 
lin Square  House,  20«  Mass.  465,  22  L.R.A. 
(N.S.)   486,  8B  K.  E.  OOn. 

Defendant  is  a  charitable  corporation. 

New  England  Sanitarium  v.  Stoncham, 
206  Mass.  33S,  91  N.  E.  385;  McDonald  v. 
Massachusetts  General  Hospital,  and  Thorn- 
ton T.  Franklin  Square  House,  supra. 

Orosby,  J.,  delivered  the  opinion  of  the 

This  is  an  action  for  personal  injuries, 
received  by  the  plaintiff  while  in  the  em- 
ploy of  the  defendant,  and  at  work  on  a 
buzz  planer. 

The  defendant  is  a  corporation  organiied 
"for  the  purpose  of  founding  a  hospital  or 
charitable  asylnm  ...  for  the  care  and 
relief  of  indigent  or  other  sick  or  infirm 
persons  .  .  .  and  in  no  manner,  directly 
or  indirectly,  for  private  profit  or  dividend 
paying,  to  anyone."  It  is  plain  that,  the 
objects  of  the  corporation  being  benevolent 
and  charitable,  it  must  be  held  to  be  a 
valid  public  charity,  Conklin  v.  John  How- 
ard Industrial  Home,  224  Mass.  222,  112 
N.  E.  606;  Thornton  v.  Franklin  Square 
House,  200  Mass.  46.5.  22  L.R.A.(X.S.)  48B, 
86  N.  E.  903;  Farrigan  v.  Pevear,  193 
Maas.  147,  7  L.R.A.(X.S.)  481,  118  .Am.  St. 
Rep.  484.  78  N.  E.  855,  8  Ann.  Cas,  1109, 
and  cases  cited.  In  New  England  Sanita- 
rium V.  StiHieham.  205  Mass.  335,  1)1  N.  E. 
386,  it  was  held  that  the  defendant  in  the 
case  at  bar  was  a  charitable  corporation 
and,  aa  such,  was  exempt  from 
under  Rev.  Laws,  chap.  12,  |  5,  cl. 

L.R.A.1918F. 


It  is  the  contention  of  the  plaintilT  that 
the  defendant  iij  within  the  provisions  of 
the  Workmen's  Compensation  Act  (Stat. 
1011,  chap.  Tol.  and  acts  in  amendment 
thereof)  ;  but  we  are  unable  to  agri'C  with 
this  contention.  While  it  is  provided  by 
5  2  of  port  1,  that  "the  provisions  of  !  1 
shall  not  apply  to  actions  to  recover  dam- 
ayes  tor  personal  injuries  sustained  by 
domestic  servants  and  farm  laborers,"  it 
does  not  follow  that  all  other  employees 
who  may  be  injured  in  the  course  of  their 
employment  are  within  the  terms  of  the 
act.  Undoubtedly  the  rules  of  law  declared 
by  this  court,  relating  to  persons  Injured 
while  in  the  employ  of  charitable  institti- 
tions,  may  be  changed  by  the  legislature, 
still,  that  such  change  was  made  by  the 
Workmen's  Compensation  Act  is  not  to  be 
inferred,  in  the  absence  of  a  plain  inten- 
tion on  the  part  of  the  legislature  to  that 
effect. 

It  lias  often  been  held  that  certain  per- 
sons or  claasea  of  persona  are  excepted,  bj- 
implication,  out  of  a  statute  expressed  in 
general  words,  the  rule  being  that,  where 
the  words  of  a  law,  in  their  common  and 
ordinary  significance  are  sufficient  to  include 
Buch  persona  or  classes  of  persons  "tbe  virtual 
exception  must  be  drawn  from  the  inten- 
tion of  the  legislature,  manifested  by  other 
parts  of  the  law;  from  the  general  pur- 
pose and  design  of  the  law;  and  from  tlie 
subject-matter  of  it,"  Bradford  v,  French, 
no  Mass,  365,  367;  McCall  v,  Parker.  13 
Met.  372,  381,  46  Am.  Dec,  735. 

It  never  haa  been  held  in  this  common- 
wealth that  a  charitable  institution  was 
liable  for  negligence;  on  the  other  hand, 
it  has  been  expressly  held  that  such  insti- 
tutions are  not  liable  for  the  negligence 
of  their  servants  or  agente.  McDonald  v. 
Massachusetts  General  Hospital,  120  Mass. 
432,  21  Am,  Rep.  629;  Farrigan  v.  Pevear, 
supra,  and  cases  cited. 

In  Com.  V.  Rumford  Cliemical  "Works,  16 
Gray,  231,  n-t  page  232.  this  court  naid: 
"But  it  ia  never  to  be  presumed  that  the 
legislature  intended  to  make  any  innova- 
tions upon  the  common  law,  further  thau 
is  absolutely  required  upon  a  just  interpre- 
tation of  the  provisions  of  its  positive  en- 
actments. And  this,  it  is  said  by  Chan- 
cellor Kent,  bas  been  the  language  of  the 
courts  in  every  age,  I  Kent,  Com,  6th 
ed.  464.  In  the  deciaiona  of  our  own,  it 
has  often  been  recognized  as  an  established 
rule  that  a  statute  is  not  to  be  construed 
as  a  repeal  of  the  common  law,  unless  the 
clearly  expressed," 
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of  Stat.  1911,  chap,  761,  this  court,  in 
numerous  decisions,  had  uniformly  held 
that  a  charitable  institution  vai  not  liable 
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for  personal  iajuries  due  to  the  negligence 
uf  lis  dervants  or  agents;  and  it  is  to  be 
at^uraetl  that  the  le^iaUture  Iiad  the  exist- 
in°  law  in  mind  when  the  statute  was 
f«?<^eil.  We  ara  of  opinion  that,  consider- 
ing the  statute  as  a  whole,  together  with 
its  manifest  purpose  and  the  objects  sought 
tu  t>e  accomplished  by  it,  it  was  not  in- 
lended  thereby  to  change  the  law  aa  it 
previouHly  stood,  and  include  employees  of 
iliarilable  inatitutiona.  Hyde  v.  Gannett, 
115  MtLsH.  177,  55  N.  E.  691.  The  cti'^es 
riled  by  the  plaintiS  were  decided  under  tlie 
English  Workmen's  Compensatioii  Act,  and 
cannot  affect  the  question  whether  Stat. 
1911,  cbap.  751,  applies  to  a  valid  public 
elwrity. 

The  presiding  judge  submitted  to  the 
jury  certain  questions  to  be  answered  by 
tbem,  the  fourth  of  which  was  as  follows: 
"Was  the  danger  in  operating  b,  buzz 
planer  without  a  guard  on  obvious  danger, 
that  could  be  seen  by  reasonable  observa- 
tion on  the  part  of  the  plaintifll"  The 
tluwer  was  in  the  affirmative.  This  finding 
makes  it  plain  that  the  plaintitT  Is  pre- 
cluded from  recovery,  either  under  the 
Empk^ers'  Liability  Act  or  at  common 
law,  apart  from  the  fact  that  the  defend- 


ant is  a  diaritable  corporation.  As  the 
jury  have  found  tliat  the  danger  of  oper- 
ating the  planer  witliout  a  guard  was 
obvious,  and  I'ouid  be  eeen  by  reaBonable 
observation  un  the  part  of  the  plaintiff, 
he  must  be  held  to  have  assumed  the  risk, 
even  tlioujih  lie  was  unable  to  speak  or 
imderstand  the  English  language,  and  was 
inesperipnced.  It  ia  clear  that  rtny  instruc- 
tions or  warnin<;  of  the  danger  would  not 
have  informed  him  of  anything  whi<;l)  was 
not  plainly  lo  be  seen;  he  was  a  carpenter, 
und  there  is  nothing  in  the  record  to  show 
t-hat  he  was  not  a  man  of  average  intelU- 
Kence.  Chmiel  v.  Thorndike  Co.  182  Mass. 
W-Z,  IJ5  S.  E.  47;  Sullivan  v.  Simples  Elec- 
trical Co.  178  llass.  36,  59  N.  E.  645;  Rob- 
inska  V.  Lyman  Mills,  174  Mass.  432,  75 
Am.  St.  Rep.  384,  54  N.  E.  873,  fl  Am.  Neg. 
Rep.  571;  Stuart  v.  West  End  Street  R.  Co. 
163  Mass.  381,  40  N.  IC.   180. 

Although  the  plaintiff  is  not  entitled  to 
rewvet,  for  the  reasons  previously  stated, 
we  do  not  mean  to  intimate  that  the  de- 
fendant could  be  held  liable  for  its  negli- 
gence, or  for  the  negligence  of  its  servants 
or  agents;  these  quextione  need  not  be  con- 
Kidered   in   view  of  the  contiuiilon  reached. 

Exceptions  overruled. 


KANSAS  sttprssie:  codrt. 

RINDA  E.  GRISWOLD  et  al.,  Appts., 

CITY  OF  WICHITA. 

(9fl  Kan.  602,  162  Pac.  270.} 

Workmen's   oompensntlon  —  police   «t- 

1.  Tbe  Woricmen'a  Compenantion  Act  doea 
not  apply  to  the  case  of  a  police  oi&eei  of 
a  city  who  is  lulled  in  the  discharge  of  his 

For  other  eatea,  see  Master  and  Servant, 

II.  a,  1,  in  Dig.  l~5i  N.  8. 
Same  —  olttcer  as  workman. 

2.  A  police  officer  of  a  city  of  tie  first 
elaas  is  not  a  "workman,"  as  defined  by  the 
Compensation  Acts. 

For  olher  cases,  see  Master  and  Servant, 
II.  a,l,  in  Dig.  1-52  y.  B. 

(January  6,  1017.) 

Headnotes  by  Pobtee,  J. 


Note. — As  to  the  applicability  of  Com- 
penaation  Acts  to  gtat«a,  counties,  cities, 
districts,  charitable  and  other  public  insti- 
tutiiMis,  and  thear  employees,  see  annotation 
following  this  case,  post,  ISO,  and  references 
therein  lo  annotations  on  related  quest! 

L.R.A.191SF. 


APPEAL   by   plarntiffs   from   a  Judgment 
of    the    District    Court    for    Sedgwick 

County  siiBtftining  a  demurrer  to  the  peti- 
tion in  an  action  brought  under  the  Work- 
men's Compensation  Act,  to  recover  com- 
penwition  for  the  death  of  plainlilTs'  in- 
testate while  in  the  discharge  of  bis  dntles 
as  a  policeman.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Earl  Blake.  W.  A.  Ayres,  and 
C.  A.  McCorkle,  for  appellants: 

A  policeman  Jh  under  the  protection  of 
the  Workmen'e  Compensation  Act  of  the 
state  of  Kansas. 

BIynn  v.  Pontiac,  185  Mich.  35,  161  N.  W. 
G81,  a  N.  C.  C.  A.  793;  Sibley  v.  State,  89 
Conn.  882,  L.R.A.1B16C,  1087,  96  Atl.  161; 
Western  Indemnity  Co.  v.  Pillsbury,  170 
Cal.  686,  liil  Pac.  39g,  10  N.  C.  C.  A.  1; 
MtNicol's  Case,  216  Mass.  497,  L.R.A.1916A, 
306,  102  N.  E.  6B7,  4  N.  C.  C.  A.  522; 
Reithel's  Case.  222  Mass.  163,  LJtA..1916A, 
304,  109  N.  E.  961,  11  N.  C.  C.  A.  235; 
Milwaukee  v.  AHhoff.  158  Wis.  68,  L.B.A. 
1916A,  327,  145  N.  W.  238,  4  N.  C.  C.  A. 

no. 

Messrs.  James  A.  Conly  and  J.  A.  Brn- 
bacher,  for  appellee: 

None  hut  persons  actually  in  the  employ, 
acting   in   the  course  of  their  employment 
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in  the  trade  or  busineta  of  their  employer, 
can  claim  the  benefit  of  the  act. 

Hane7  v.  Cofran,  94  Kan.  334,  148  Pac. 
1027,  Ann.  Caa.  1917B,  680;  Peters  v. 
Lindsbor?,  40  Kan.  654,  20  Fac.  490;  Bl;nn 
V.  Pontiac,  185  Mich.  35,  161  N,  W.  881; 
8  N.  C.  C.  A.  793;  McRoberts  v.  National 
Zinc  Co.  93  Kan.  S66,  144  Pac.  247;  Udey 
V.  Winfleld,  97  Kan.  279,  166  Pac.  43. 

Porter,  J.,  delivered  the  opinion  of  the 

This  action  was  brought  under  the 
Workmen'a  Compensation  Law,  to  recoTcr 
for  the  benefit  of  the  family  of  a  police- 
man, who  was  killed  while  in  the  discharge 
of  his  duty.  The  court  autitained  a  de- 
murrer  to   the  petition,  and  the  plaintiffa 

Prwilc  Griswold,  the  deceased,  waa  a  cap- 
tain of  the  police  force  of  the  city  of 
Wichita;  he  waa  kilted  by  a  pistol  ahot 
Cred  by  some  peraon  who  had  broken  into 
a  store  building  in  the  nighttime,  and 
whom  he  waa  attempting  to  arrest.  The 
amount  sued  for  ia  S3,600,  the  maximum 
amount  of  recovery  under  the  Workmen'a 
Compenaation  Act,  in  view  of  the  salary 
or  eamlnga  of  the  deceased  during-  the  year 
preceding  his  death. 

The  aote  question  to  be  determined  is 
whether  thia  action  can  be  maintained 
under  the  Compensation  Act.  The  exact 
question  has  never  been  decided  by  this 
court.  In  Udey  v.  Winlleld,  97  Kan.  279, 
165  Pac.  43,  the  action  was  by  the  widow 
for  the  beaent  of  herself  and  children,  to 
recover  damages  for  the  death  of  her  hus- 
band, who  was  killed  while  working  in  an 
electric  light  and  water  plant  controlled 
and  operated  by  the  city  for  proBt.  The 
city  had  not  elected  to  come  within  the 
proviaions  of  the  Compenaation  Act,  but  it 
was  contended  that  it  was  within  the 
terms  of  the  act,  by  reason  of  having  Qteen 
persona  in  the  employ  of  its  light  and 
waterworks  department.  In  order  to  show 
that  fifteen  persons  were  thus  employed, 
it  was  neecsaary  to  include  mere  clerical 
employees  in  the  ofTiee  of  the  city  clerk. 
It  was  held  that  to  includp  such  employees 
waa  not  within  the  letter  or  spirit  of  the 
statute,  because  they  were  not  engaged  in 
the  hatardoua  enterprise  of  operating  the 
light  and  waterworks  system.  In  the  opin- 
ion it  was  said:  "Assuming,  without  de- 
ciding, that  a  rounic^l  corporation  like 
the  defendant,  if  employing  the  requbite 
number  of  persons  in  such  plant  should 
be  deemed  to  be  an  employer  within  the 
meaning  of  the  act  in  question,  it  muat  ba 
held  that  the  testimony  failed  to  show 
that  fifteen  persons  were  thus  employed." 
(p.  281.) 

L.R.A.19I8F. 


The  city,  in  that  case,  made  no  claim  of 
exemption  on  the  ground  that,  in  operating 
its  electric  light  and  water  system,  it  waa 
exercising  governmental  instead  of  propri- 
etary functions  and  so  the  court  found 
it  unnecessary  to  determine  that  queetion. 

The  plaintiff's  contention  ia  that  the 
.Compensation  I^w,  as  originally  adopted 
(Laws  of  1911,  chap.  218)  liaa  been  broad- 
ened in  its  scope  by  the  Amendment  of 
1913,  in  which  the  legislature  extended 
its  appliration  to  "county  and  municipal 
work."  Section  2  of  chapter  216  of  the 
Laws  of  1913,  so  far  as  it  applies  to  the 
question,  reads:  "Application  of  the  act. — 
This  act  shall  apply  only  to  employment 
in  the  course  of  the  empkiyor's  trade  or 
business  on,  in  or  about  a  railway,  factory, 
mine  or  quarry,  electric  building  or  engin- 
eering work,  laundry,  natural  gaa  plant, 
county  and  municipal  work,  and  all  em- 
ployments wherein  a  process  requiring  the 
use  of  any  dangerous  explosive  or  inflam- 
mable materials  is  carried  on,  whicli  is 
conducted  tor  the  purpose  of  busineaa, 
trade,  or  gain;  each  of  which  employments 
ia  hereby  determined  to  be  especially  dan- 
gerous, in  which  from  the  nature,  condition  a 
or  means  of  prosecution  of  the  work 
therein,  extraordinary  risk  to  the  life  and 
limb  of  the  workman  engaged  therein  are 
inherent,  necessary,  or  subatantially  un- 
avoidable, and  as  to  each  of  which  employ- 
ments it  is  deemed  necessary  to  establiah 
a  new  aystem  of  compensation  for  injuriea 
to  workmen." 

This  section  amended  S  6  of  the  original 
act,  by  the  addition  of  the  words  "county 
and  municipal  work-"  Coimsel  for  plain- 
tiffs insist  that  the  deceision  in  the  present 
case  depends  on  whether  the  amendment 
is  to  be  given  a  narrow  or  a  broad  con- 
struction by  the  courts,  we  have  uniformly 
held  it  to  be  our  duty  to  give  to  the  Com- 
pensation Act  a  broad  and  liberal  interpre- 
tation, for  the  purpose  of  carrying  out  its 
wise  and  beneficent  purposes;  but  the 
court  has  also  recognized  Its  limitations  in 
this  respect.  In  Menke  v,  Hauber,  99  Kan. 
171,  !60  Pac.  1017,  it  was  said  in  the  opin- 
ion: "This  cotu-t  has  always  recogniKed 
the  obligation  resting  upon  it  to  give  to  the 
Compensation  Law  a  liberal  construction, 
in  order  to  carry  into  eHect  the  provisions 
of  the  legislature;  but  we  have  no  right 
to  extend  its  construction  to  cover  enter- 
prises and  industries  not  within  the  scope 
and  intent  of  the  law."     (p.  17S,) 

The  precise  conteuti<»i  of  plaintiffs  ia 
that  the  original  act  waa  broad  enough  to 
include  workmen  employed  in  bnilding  and 
engineering  work,  whether  the  employer  was 
a  person,  county,  or  corporation,  municipal 
or  privat«;  and  therefore  it  is  argued  that 
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wlwii  tbe  li^Ulatnre  by  th«  Amendment 
of  1013,  kdded  the  worcU  "ommty  and 
tnf»ieipal  vioTk,"  the  piiT|K)se  must  h&ve 
been  to  extend  tbe  application  of  tJie  law, 
Hid  th*t,  hj  s  liberal  iaterpretatiuo,  we 
should  hold  it  ivaa  tbe  intention,  to  include 
all  employees  of  the  city  whose  work,  for  auy 
ea&on,  becomes  especially  dangerous.  It  may 
have  been  the  intention  of  the  lej^islature 
to  TEinove  any  doubt  that  might  exist  as  to 
Ihe  application  of  the  act  to  county  and 
municipal  work,  ''which  is  conducted  for 
the  purpose  of  business,  trade,  or  gain," 
provided  the  nature  of  the  work  ia  such  as 
tu  render  it  eHpecially  dangerous  and  haz- 
ardous to  life  and  limb  of  the  workmen 
engaged  therein.  Whatever  the  purpose  of 
the  legi*latu(e  in  including  the  words, 
"county  and  municipal  work,"  we  think 
it  is  clear  that,  constituting  Sf  2  and  4 
of  the  Act  of  1913,  together  with  the  well- 
known  purpose  and  objects  sought  to  be 
attained  hy  the  enactment  of  the  Com- 
penHation  l4tw,  it  was  not  tbe  intention 
to  extend  the  application  of  the  law  to  the 
case  of  a,  policeman  killed  in  the  discharge 
of  his  duty.  Section  4  of  the  act  defines 
■"workman"  as  follows:  '"Workman"  means 
any  pernon  who  has  entered  into  the  em- 
ployment of  or  works  under  contract  of 
service  or  apprenticeship  with  an  employer, 
but  does  not  include  a  person  who  is  em- 
ployed otherwise  than  for  the  purpose  of 
the  employer's  trade  or  business.," 

The  defendant  is  a  city  of  the  first  class, 
governed  by  the  Commission  Act.  The 
statute  relating  to  appointive  officers  in 
dties  of  the  Brst  cUhb,  under  the  commia- 
iion  form  of  government,  provides  for  the 
appomtment  of  a  captain  of  police,  and 
such  assistantB  and  other  oificers  as  the 
commiasionera  may  deem  necessary  for  the 
best  interest  of  the  city.  The  same  section 
provides  that  "no  such  officer  shall  be  ap- 
pointed until  hia  term  and  salary  shall 
have  been  fixed  by  ordinance"  (Gen.  Stat. 
1904,  S  1304)  and  that  the  terms  of  all 
appointlTe  officers  shall  expire  with  the 
term  ot  office  of  the  board  appointing 
them.  (Qen.  Stat.  1909,  S  437,  art.  26, 
chap.  17.)  It  has  been  held  that  a  police- 
man, in  performhlg  his  duties.  Is  exercising 
the  rights  of  sovereignty,  and  represents 
tbe  state  and  not  the  city,  inasmuch  as 
the  state  requires  the  city  to  appoint  him, 
and  because  hie  duties  are  those  of  a  public 
nature.  In  Peters  v.  Lindsborg,  40  Kan. 
854,  20  Pac.  490,  it  was  said:  "Tbe  police 
officers  of  a  city  are  not  regarded  m  the 
»erv*nts  or  agents  of  the  city;  their  duties 
are  of  a  public  nature;  their  appointment 
is  made  by  the  city  as  a  convenient  mode 
of  exercising  a  tunotion  of  government; 
their  duties  are  to  presMve  tht  good  order 
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and  provide  for  the  safety  of  the  people  of 

the  city."     (p.  666.) 

In  Haney  v.  Cofran,  94  Kan.  3S2,  at  page 
334,  146  Pac.  1028,  Ann.  Cas.  191TB,  S60, 
it  was  said  in  the  opinion  "There  Is  no 
end  of  authority  that  a  policeman  is  a 
public  officer  (citing  cases).  In  many  re- 
spects a  policeman  is  a  municipal  oOicer, 
but  in  other  and  important  respects  the 
legislature  and  the  courts  have  raised  him 
out  of  tbe  class  of  a  mere  subordinate  or 
employee,  like  a  fieldman  of  a  local  depart- 
ment of  health  (Jagger  v.  Green,  90  Kan. 
Ifi3,  133  Pac.  174},  oi  a  cell  house  man  at 
the  penitentiary  (Jones  v.  Botkin,  92  Kan. 
242,  139  Pac  1198)."     (p.  3»4.) 

The  primary  purpose  in  the  enactment 
of  the  Compensation  Acts  has  he«n  con- 
sidered in  former  decisions.  In  McRoberts 
V.  National  Zinc  Co.  S3  Kan.  364,  366,  144 
Pac.  248,  it  was  said:  "In  the  enactment 
of  the  Comp  en  nation  law,  the  legislature 
recogniited  that  the  common-law  remedies 
for  injuries  sustained  in  certain  haiardotia 
industries  were  inadequate,  unscientific,  and 
unjust,  and  therefore  a  subatitute  was  pro- 
vided by  which  a  more  equitable  adjust- 
ment of  such  loss  could  be  made,  under  a  sys- 
tem wbicli  was  intended  largely  to  eliminate 
controversies  and  litigation,  and  place  the 
burden  of  accidental  injuries  incident  to 
such  employments  upon  the  industries 
themselves,  ot,  rather,  upon  the  consumers 
of  the  products  of  such  industries."  (p. 
306.) 

See  also,  Menke  v,  Hauber.  supra.  The 
theory  is  that  the  employer  who  obtains  a 
profit  from  the  labor  of  workmen  may  very 
easily  add  to  the  cost  of  the  manufactured 
good.i  a  limited  amount  to  cover  the  coat 
of  compensation  to  the  workmen  injured 
in  certain  hazardous  employments,  and 
thus,  without  loss  to  himself,  the  burden 
may  he  distributed  upon  the  consumers 
which  constitute  the  public.  Many  good 
reasons  might  be  suggested  for  including 
within  the  scope  of  the  act  workmen  em- 
ployed in  hazardous  enterprises,  by  cities 
engaged  in  conducting  a  businesa  for  profit, 
as  electric  light  or  waterworks  plants,  be- 
cauae  a  city,  like  any  private  individual 
engaged  in  trade  or  business,  could  pass  ou 
to  tbe  public  at  large  the  burden,  by  add- 
ing to  the  oost  of  the  service.  But  where 
a  city  is  engaged  merely  in  tha  exercise 
of  its  governmental  functums,  wa  think  it 
clear  that  tbe  workman,  no  matter  how 
hamrdouB  hia  employment,  would  not  coma 
within  the  spirit  and  purpose  of  the  Com- 
pensntion  Act,  any  more  than  the  «l«rfcfl 
and  stenogrftphers  in  the  case  of  Udey  t. 
Wfaifleld,  97  Kan.  279,  155  Pac.  43.  '  Bo 
Uiat,  even  though  a  policeman  be  regwrd«d 
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M  t.  workmftn  in  the  emplov  of  the  c^ity, 
and  notwithstanding  the  performance  of 
hiB  dutiea  places  him  at  timeit  in  a  danger- 
ous and  hazardoiiH  situHtion,  atill  the  em- 
ployer, the  city,  itt  not  engaged  in  trade 
or  busine«8,  and  therefore  a  policeman  is 
not  withm  either  the  spirit  or  letter  of  i  2 
of  the  act,  which  limits  its  application  to 
peraong  employed  for  the  purpose  of  the 
employer's  trade  or  business. 

In  operating  electric  light  and  power 
plants  and  waterworks  systems,  cities  are 
enga^d  in  the  exercise  of  their  proprietary 
functions,  while,  in  enforcing  the  laws  of 
the  state  against  crime,  they  are  exercising 
a  purely  governmental  function.  This 
propoeitioa  is  so  elementary  as  not  to  re- 
quire the  citation  of  authority. 

One  or  two  cases  are  cited  from  other 
courts   construing   Compensation   Acts,   the 


language  of  which  differs  niateriallj  from 
our  statute.  It  is  not  contended  that  any 
of  the  cases  are  directly  in  point,  and  a 
diacueaion  of  them  would  be  of  no  benefit. 

There  may  be,  as  suggested  in  the  briet 
of  the  defendant,  good  reasons  why  a 
policeman,  sheriff,  or  other  police  oftieer,  is 
the  dischari^e  of  his  duties,  should  be  pro- 
tected; but  this  presents  a  question  for 
the  legislature,  and  not  for  the  oourti".  The 
legislature  might  see  fit  to  provide  a  pen- 
sion for  the  family  of  a  policeman,  killed 
in  the  diacharse  of  his  duties.  It  could 
not  do  so  under  the  Compennation  Ijik, 
without  a  very  wide  departure  from  the 
theory  and  purpose  upon  which  that  law 
was  enacted,  aa  expressly  declared  in  the 
act  itself. 

The  judgment  sustaining  the  demurrer 
to  the  petition  muat  be  affirmed. 


Annotation  —  Applicability  of  Compensation  Acts  to  states,  coun- 
ties, cities,  districts,  charitable  and  other  public  institutions, 
and  their  employees. 


The  general  subject  of  ■\Vorkinen'H 
Compensation  Acts  is  treated  in  anno- 
tations in  L.R.A.1916A,  23,  and  L.R.A. 
1917D,  80.  For  later  cases  and  annota- 
tions on  Workmen's  Compensation  Stat- 
utes, consnU  the  L.R.A.  Indexes  for 
volumes  subsequent  to  L.R.A.I917D, 
under  the  title,  "Workmen's  Compen- 
sation. ' ' 

As  to  who  are  employers  within  the 
meaning  of  the  Compensation  Statutes, 
see  annotation  to  Ciaremont  Country 
Club  V.  Industrial  Acci.  Commission, 
ante,  179. 

As  to  wlio  are  employees  within  the 
meaning  of  the  Compensation  Statute, 
.sec  annotation  to  State  ex  rel.  Nionaber 
V.  District  Ct.  post,  201. 

As  to  the  liability  of  charitable  insti- 
tutions at  common  law  for  jiersonal  in- 
juries, see  references  in  the  footnote  to 
ZouLALiAN  V.  New  En-Olaxd  Sanitorium 
&  Benev.  Asso.  ante,  185. 

Whether  or  not  a  county,  city,  or 
other  manicipa)  district  or  political  sub- 
division is  within  the  operation  of  the 
Compensation  Statute  depends  primarily 
upon  the  langTiage  of  the  particular  stat- 
ute involved,  and  also  upon  the  particu- 
lar work  in  which  the  employee  was 
engaged  at  the  time  of  his  injury.  As 
the  statutes,  in  this  respect,  differ 
widely,  and  aa  the  employees  were  en- 
gaged in  various  occupations  at  the  time 
of  their  injuries,  it  is  impossible  to  lay 
down  any  general  rules  governing  this 
question.  The  eases,  however,  will  be 
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grouped,  so  far  as  possible,  according  to 
the  principle  involved,  so  as  to  show  the 
present  trend  of  judicial  opinion. 

Klacellaneoiia  euployeei. 

Under  the  English  acts,  public  bodies 
may  be  employers,  such  as  the  central 
body,  constituted  under  §  1  of  the  Un- 
employed Workmen's  Act  1905,  which 
has  provided  temporary  -work  for  a 
workman.  Porton  v.  Central  (Unem- 
ployed) Body  [1908]  W.  N.  (Eng.)  242, 
25  Times  L.  R.  102;  Gilrov  v.  Mackic 
[1909]  S.  C.  466,  46  Scot.  L.  It.  325. 

And  the  word  "employer"  covei-s  the 
Sidney  Hariwr  Trust  Commission  ere. 
Re  Ryan  (1911)  11  N.  S.  W.  St.  Rep.  33. 

The  Michigan  statute  is  compulsory  as 
to  the  state,  each  county,  city,  township, 
incorporated  village,  and  school  district, 
but  it  has  been  held  that  this  provision 
is  not  broad  enough  to  inclade  the  state 
board  of  agriculture;  consequently,  an 
employee  of  the  Agricultural  Collie, 
who  was  employed  'by  such  state  board 
of  agriculture,  is  not  within  the  act, 
where  the  state  board  has  not  elected  to 
come  within  the  provisions  thereof.  Ag- 
ior  V.  Michigan  Agri.  Collie  (1914)  ISl 
Mich.  559,  148  N.  W.  341,  5  N.  C.  C.  A. 
397. 

Clerical  employees  in  the  office  of  a 
city  clerk  are  not  employees  of  the  city, 
aa  contemplated  by  §  6  of  the  Kansas 
act,  merely  because  the  city  condueta  a 
light  and  power  plant  Udey  v.  Winfield 
(1916)  97  EaiL  279, 155  Pae.  43. 
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A  municipal  street   railway  ia  liable 
for  compensation  to  injured  employ* 
uoder  the  Saskatchewan  act.     Canadian 
Northern    R.    Co.    v.    Green    (1916)    — 
Saak.  — ,  30  D.  L.  B.  546. 

Counties  may  be  included  in  the  opera- 
tion of  the  Workmen's  Compensation 
Act,  under  a  title,  "An  act  Providing 
for  the  Protection  and  Safety  of  Work- 
men in  All  Places  of  Enployment. ' ' 
Lewis  &  Clark  Countv  v.  Industrial  Acci. 
Board  (1916)  52  Mont.  6,  L.R.A.1916D, 
628,  155  Pac.  268. 

A  sheriff  is  not  an  employee  of  the 
state,  within  the  meaning  of  the  Work- 
mea's  Compeosation  Act,  which  renders 
the  state  liable  for  injuries  to  its 
ployeea,  but  defines  an  employee  as 
person  who  has  entered  into  or  woi 
under  contract  of  service  with  an 
ployer.  Sibiev  v.  State  (1915)  89  Conn. 
682.  L.R.A.1916C,  1087,  96  Atl.  181. 

A  sheriff  is  not  an  emplf^eo  of  a 
county  vithin  th«  meaning  of  the  Cali- 
fornia act,  since  he  is  not  in  sei'vicc 
"under  any  appointment  or  contract  of 
hire."  Mono  County  v.  Industrial  AccL 
Commission  (1917)  175  Oal.  752,  167 
Pac.  377.  It  was  also  held  that  ofBcers, 
sacb  OS  sherifiEs,  were  not  included  within 
the  Compensation  Act,  merely  because 
the  act  was  silent  as  to  them,  and  a  pre- 
Tions  act  had  expressly  excluded  them. 

PoUoemcn. 

Under  the  Wisconsin  act,  polieemen 
are  deemed  employees,  and  a  village 
marshal  is  to  be  considered  a  policeman 
and,  consequently,  within  the  protection 
of  the  Wisconsin  act.  Kiel  v.  Industrial 
Commission  (1916)  163  Wia.  441,  158 
N'.  W.  68. 

That  a  police  officer,  an  employee  of  a 
village,  was,  at  the  time  of  his  injury, 
engaged  in  enforcing  the  state  law,  docs 
not  prevent  him  from  being  the  em- 
ployee of  the  village,  so  as  to  relieve 
the  latter  from  liability  for  such  injury. 
West  Balem  v.  Indnstrial  Commission 
(1916)  162  Wia.  57,  L.R.A.1918C,  1077, 
155  N.  W.  929. 

A  policeman  who  is  not  appointed  for 
a  re^lar  term  of  office  is  an  employee, 
within  the  meaning  of  Uie  Minnesota 
act,  Trhieh  excepts  city  officials  who  have 
been  appointed  or  elected  for  a  regular 
term  of  office.  State  ex  rel.  Duluth  v. 
District  Ct  (1916)  134  Minn.  26,  158 
N.  W.  790. 

The  Iowa  act,  by  an  amendment  ef- 
fective  Jnly  4,  1917,  excludes  from  its 
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list  of  bcuericiaries,  officers  and  em- 
ployees of  cities  who  are  entitled  to  re- 
tirement on  pension.  Tn  Dickey  v. 
Jackson  (1917)  —  Iowa,  — ,  165  N.  W. 
387,  it  was  held  that  a  i-ccovery  of  com- 
pensation by  a  policeman,  for  injuries 
received  prior  to  that  time,  did  not  au- 
thorize the  trustees  of  the  police  pension 
fund  to  remove  him  from  the  pension 
roll. 

The  English  statute  expressly  pro- 
vides that  the  term  "workman"  does 
not  include  a  member  of  the  police  force. 
Sudell  V.  BIflckbum  Corp.  (1910)  3 
B.  W.  C.  C.  (Bng.)  227. 

A  policeman  who  is  an  appointed  of- 
ficial, and  is  required  to  take  an  official 
oath  of  office,  is  not  an  "employee" 
within  the  meaninff  of  the  Michigan  act, 
but  is  an  "official"  of  the  city  and  out- 
side the  protection  of  the  act.  Bl3Tin  v. 
Pontiac  (1915)  185  Mich.  35,  161  N.  W. 
681,  8  N.  C.  C.  A.  793. 

So,  in  Griswold  v,  Wichita,  ante, 
187,  it  was  held  that  a  police  officer  of 
the  city  is  not  a  "workman,"  within  the 
meaning  of  the  Compensation  Act.  The 
court  said  that,  in  the  employment  of 
policemen,  the  city  was  engaged  merely 
in  the  exercise  of  government  functions, 
and,  no  matter  how  hazardous  the  em- 
ployment, the  workman  so  employed 
would  not  come  within  the  spirit  and 
purpose  of  the  Compensation  Act.  The 
court  said:  "So  that,  even  though  a 
policeman  be  regarded  as  a  workman  in 
the  employ  of  the  city,  and  notwith- 
standing the  performaiiee  of  his  duties 
places  him  at  times  in  a  dangerous  and 
hazardous  situation,  still  the  employer, 
the  city,  is  not  engaged  in  trade  or  bnsi- 
nesSt  and  therefore  a  policeman  is  not 
within  either  the  spirit  or  letter  of  §  2 
of  the  act,  which  limits  its  application  to 
persons  employed  for  the  purpose  of  the 
employer's  trade  or  business." 

A  policeman  in  a  city  not  accepting 
the  Workmen 's  Compensation  Act  is  not 
within  the  protection  of  the  act,  merely 
because  the  city  maintains  a  free  wagon 
bridge,  where  the  injuries  were  in  no 
wise  caused  bv  the  bridge.  Marshall  v. 
Pekin  (1916)  276  HI.  187,  114  N.  E.  497. 

FlremM. 

A  capt^n  in  the  fire  department  of 
the  city  of  Saginaw  is,  in  the  contem- 
plation of  the  Michigan  act,  an  official 
of  the  city  coming  within  the  exception, 
and  is  not  entitled  to  compensation  for 
injuries  received  while  acting  in  the 
scope  of  his  employment.  McNally  v, 
Saginaw  (1917)  —  Mch.  — ,  163  N.  W. 
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1015.  The  conrt  said,  however,  that  it 
could  not  be  held  that  all  persons  in  the 
service  of  the  city,  in  any  capacity,  re- 
gardlesa  of  the  nature  of  their,  duty, 
could  be  made  oHicers  within  the  mean- 
ing of  the  act,  by  reason  o£  appointment 
of  the  city  council  or  commission,  and 
the  requirement  that  they  take  an  oath 
of  office. 

A  hoseman  who  is  a  member  of  the 
pei-msnent  fire  force,  and  wlio  was,  by 
civil  service  rule,  classified  as  in  the 
"official  Her\ice,"  but  not  in  the  "labor 
service,"  is  not  included  in  the  "labor- 
era,  workmen,  and  mechanics,"  in  the 
employ  of  the  city,  to  whom  tlie  Massa- 
chusetts act  was  extended  by  chapter 
807  of  the  Laws  of  1913.  Devnev's 
Case  (1916)  223  Mass.  270,  111  N'.'E. 
788. 

A  fireman,  who  is  not  appointed  for  a 
regular  term  of  office,  is  an  ein))loyee, 
within  the  meaning  of  the  Minnesota 
act,  which  excepts  city  officials  who  have 
been  appointed  or  elected  for  a  reuular 
term  of  office.  State  ex  rel.  Duluth  v. 
District  Ct.  (1916)  134  Minn.  26,  158 
N.  W.  790. 
ScihiMi  jBBlton. 

The  fact  that  a  janitor  of  a  school 
building-  had  been  apiwinted  as  a  person 
within  "the  official  service,"  under  the 
civil  service  rules,  by  force  of  a  statu- 
tory provision  applicable  to  the  city  of 
Boston  alone,  is  not  decisive  of  the  ques- 
tion whether  he  is  within  the  class  of 
' '  laborers,  workmen,  and  mechanics, " 
for  injuries  to  whom  compensation  must 
be  made  by  municipalities  acceptinjf  the 
Massachusetts  act.  White's  Case  (1917) 
226  Mass.  517, 116  N.  K.  181. 

A  janitor  of  two  schoolhouses  may  be 
found  to  be  within  the  class  defined  as 
"laborers,  workmen,  and  mecbauies, ' ' 
for  whose  injuries  a  city  accepting  the 
Compensation  Act  is  liable  in  compen- 
sation, where  the  evidence  shows  that 
he,  with  hifl  own  hands,  did  all  the  work 
of  cleaning,  heating,  washing  windows, 
care  of  yards,  sidewalks,  and  lawns,  in 
ease  of  the  two  schoolhouses,  and  that 
the  work  in  question  inclndcd  every- 
thing, from  keeping  the  water-closets 
clean  to  running  the  steam  boiler  in  one 
building  and  the  furnace  in  the  other. 
Ibid. 
Election  ottcara. 

The  relationship  of  employer  and  em- 
ployee does  not  exist  between  a  city  and 
an  election  officer,  so  that  he  is  entitled 
to  compensation  for  injuries  received 
while  carrying  returns  from  his  district 
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to  the  proper  officer.  Los  Angeles  v. 
State  Industrial  Acci.  Commission  (1917) 
—  Oal  App.  — ,  169  Pac.  260.  The  court 
said  that  there  was  no  power  of  direc- 
tion given  to  or  left  in  the  city  regard- 
ing the  performanee  of  the  duties  of  an 
election  officer,  and  that  it  bad  no  right 
or  power  to  provide  means  to  secure  the 
safety  of  the  officer,  which  it  could  re- 
quire him  to  take  advantage  of,  and 
therefore  it  was  without  right  to  safe- 
guard its  interests.  The  city  might  fur- 
nish an  entirely  safe  means  of  transpor- 
tation to  the  election  officer,  in  order  to 
enable  him  to  transport  the  election  re- 
turns from  the  polling  place  to  the  city 
hall,  but  it  was  without  power  to  com- 
pel him  to  use  such  means;  and  he  might 
elect  the  most  dangerous  and  hazardous 
means  affording  such  transportation,  and 
the  city  would  be  without  power  to  re- 
duce the  possibility  of  damage  accruing 
by  reason  of  a  claim  for  compensation 
for  injuries  which  might  result. 
Enploreai    ensac^d    im    aanstraotins 

pBbllo    ImpravenieBtB. 

Under  the  New  York  statute,  as  it 
was  prior  to  the  Amendment  of  1916, 
the  state,  in  carrying  on  the  maintenance 
and  repair  work  of  state  roads,  not  be- 
ing engaged  in  business  for  gain,  was 
not  liable  for  comywnsation  to  an  in- 
jured cniplovee.  Allen  v.  State  (1916) 
173  App,  Div.  455,  160  N.  T.  Supp.  86. 
The  court  said:  "It  is  tree,  of  course, 
that  where  the  state  contracts  for  work 
of  a  hazardous  nature,  as  defined  in  the 
statute,  the  contractor,  who  carries  on 
the  work,  is  called  npon  to  provide  for 
these  accidents,  for  he  ia  carrying  on 
the  business  for  pecuniary  gain,  but  he 
is  enabled  to  include  this  charge  in  his 
contract  price  of  the  work  to  be  per- 
formed ;  but  no  such  power  is  given  to 
the  Highway  Commiaaion  in  carrying  on 
the  work  of  maintaining  the  highways, 
and,  as  it  is  not  engaged  in  this  wortc 
for  the  purposes  of  pecuniary  gain,  it 
cannot  he  that  the  state  is  to  become  an 
insurer  of  its  employees,  under  condi- 
tions where  such  insurance  would  not  be 
required  of  an  individual,  association,  or 
corporation. ' ' 

But  the  Amendment  of  1916  added  to 
3  2,  which  defines  the  various  groups  to 
which  the  statute  was  applicable,  group 
43,  which  provided  that  any  employment 
enumerated  in  the  forcgoii^  groups,  and 
carried  on  by  the  "state  or  a  munici- 
pal corporation  or  other  subdivisions 
thereof,"  notwithstanding  the  defliiition 
of  the  term  emplf^mant  in  subdivision  5 
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of  §  3  of  the  chapter,  should  be  em- 
braced irithiii  the  statute. 

And  in  Lanigan  v.  Saugertiee  (1917) 
180  App.  Div.  227,  167  N.  T.  Snpp.  654, 
a  town,  represected  by  its  superintend- 
ent of  highways,  was  held  to  be  an  em- 
jjloyer,  and  the  work  of  road  buildtcig 
carried  on  by  it  was  held  to  be  a  hazard- 
ous employment,  so  that  the  tows  was 
liable  for  compensation  to  an  employee 
injured  while  engaged  in  such  work. 

A  city,  in  eonstnieting  a  lateral  sewer, 
to  be  paid  for  entirely  by  property  own- 
ers and  in  no  part  by  the  city  at  large, 
is  not  engaged  in  an  enterprise  involv- 
ing any  element  of  gain  or  profit,  and 
therefore  is  not  within  the  terms  and 
o|>eration  of  the  Eansaa  act.  Roberts  v. 
Ottawa  (1917)  101  Kan.  228,  165  Pac. 
869. 

A  similar  decision  was  rendered  in 
Redfem  v.  Eby  (1918)  —  Kan.  — ,  170 
Pac.  800.  The  court  said;  "A  sewer  ia 
neither  constructed  nor  operated  by  a 
city  for  the  purpose  of  business,  trade, 
or  gain.  Sewers  are  paid  for  by  taxa- 
tion. In  operating  sewers,  there  is  no 
sale  or  purchase  of  any  property  or  com- 
modity; neither  is  there  any  trade  nor 
gain.  In  constructing  sewers,  cities,  in. 
their  corporate  capacity,  do  not  engage 
in  trade,  within  the  meaning  of  the 
Workmen's  Compensation  Act,  and  do 
not  receive  any  gain  or  profit." 

So,  a  county  engaged  in  resurfacing  a 
eounty  road  is  not  engaged  in  trade  or 
business,  ^-ithin  the  terms  or  operation 
of  the  Compensation  Act,  Gail  v.  Sedg- 
wick County,  ante,  182. 

By  the  express  terms  of  the  Illinois 
statnte,  townahips  are  subject  to  its 
lerms  and  provisions,  and,  if  engaged  in 
any  of  the  hazardous  occupations  ap- 
pointed in  the  statute,  they  are  conclu- 
sively presumed  to  have  elected  to 
pro%'ide  and  pay  compensation  under  the 
aet,  nnlesa  they  have  elected  to  the  con- 
trary. Consequently,  it  was  held  in  Mc- 
Lai^lin  v.  Industrial  Bd.  (1917)  281 
m.  100,  117  N.  E.  819,  that  a  township 
wonld  be  liable  for  injury  to  an  em- 
ployee, injured  while  at  work  on  a  road, 
irhich  work  necessitated  the  use  of  ex- 
pit^ives,  but  for  the  fact  that  the  in- 
jured employee's  connection  with  the 
woric  was  merely  easnal. 
Samltarr  dlatrlota. 

A  sanitary  district  eng^ed  in  an 
extrahazardons  entployment  is  under 
the  Illinois  act ;  but  the  protection  of 
the  act  does  not  extend  to  employees 
engaged  in  departments  not  hazardous, 
L.RA.1918F.  1 


the    districts   not    having   accepted    the 
act.     Sanitary   Dist.   v.    Industrial   Bd. 
(1917)  282  m.  182,  118  N.  E.  475. 
Raelamatloa  dlatrlota. 

A  reclamation  district  is  not  an  em- 
ployer, within  the  meaning  of  §  13  of 
the  California  act.  Bettenconrt  v.  In- 
dustrial Acci.  Commission  (1917)  175 
OaL  559,  168  Pac.  323.  The  California 
statnte  provides  that  the  term  ' '  em- 
ployer" shall  include  the  state,  each 
county,  city  and  county,  city,  school  dis- 
trict, etc.  It  also  provides  that  each 
county,  city  and  county,  city,  school  dis- 
trict, or  other  public  corporation  may 
insure  against  this  liability  for  compen- 
sation, and  the  premium  thereof  shall  be 
a  proper  chaige  against  the  general  fund 
of  each  division  of  the  state.  The  court 
held  that  a  reclamation  district  is  not  a 
political  subdivision  of  the  state,  and 
has  no  general  fand,  and  has  no  power 
to  raise  money  for  benefit  of  lands 
within  the  district. 
Emploreea  of  ebaritable  Imatltatloaa. 

The  Massachusetts  act  does  not  apply 
to  employees  of  oharitable  institutions, 
notwithstanding  the  statute  is  silent  as 
to  such  employees,  and  expressly  pro- 
vides that  it  shall  not  apply  to  domestic 
servants  and  farm  laborers,  where  it  is 
the  rule  of  the  state  that  charitable  in- 
stitutions are  not  liable  for  negligence 
of  their  servants  or  agents,  since  a 
change  in  the  policy  of  the  state  toward 
such  institutions  will  not  be  inferred,  in 
the  absence  of  a  plain  intention  on  the 
part  of  the  legislature  to  that  effeet. 
ZouiALiAN  V.  New  Enolakd  Sana- 
TOBiuu  &  Bkkbv.  Asso.  ante,  186. 

W.  M.  G. 


RE  ET.I2A  S.  HUifPHREY. 
EMPLOYERS'   LIABILITY    A.'iSURANCB 

CORPORATION,  Limited,  Appt. 

(227  Mass.  166,  116  N.  E.  412.) 


Workmen's     oompensBtlon  —  wife     as 

employee. 

A  woman  cannot  be  an  employee  of  her 
husband  within  the  Workmen's  Uompei'™- 
tion  Act  providing  that   "employee"   Hliall 

Note.  —  Aa  to  who  are  "employees"  within 
the  meaning  ol  the  Compensation  Statutes, 
see  annotation  to  State  ex  rel  Nienaber  v. 
District  Ct.  post,  201,  and  references  therein 
to  annotations  on  related  questiona. 
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include  every  person  i»  the  service  of  ao- 
other  under  eontracr. 

For  other  cases,  see  Master  and  Servant, 
II.  a,  1,  in  Dig.  J-5S  X.  S. 

(Ma;  25,  1917.) 

APPEAL  by  the  insurer  from  a  decree  of 
the  Superior  Court  for  Suffolk  County 
in  favor  of  claimant  in  a  proceeding  under 
tlie  \\'ork men's  Compensation  Act  to  re- 
cover for  an  injury  received  from  falling  on 
ice.     Iteverawi. 

The  fait-i  are  stated  in  the  opinion. 

^Messrs.  Sawyer.  Hardy,  Slone,  &  Mor- 
rison and  CJny  Gieaeon.  for  appellant, 

Mr.  Arthur  V.  Harper,  for  appellee: 

(  bimant  received  an  injury  in  the  course 
of  iL»ii  ariMine  out  of  her  employment. 

MadJen"s  Case,  222  Maw.  4!i7,  L.B,A. 
imiiD,  1(HI0,  111  N.  E.  379;  1  Cooley, 
Itriufs   on   Ins.   610. 

Rajcg,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

l-)]ha  M.  Humphrey  acted  as  cashier  and 
bookkeeper  for  her  husband,  who  was  con- 
dueling  a  store  business.  They  lived  to- 
gether in  a  house  near  the  store.  She  was 
injured  nithln  the  J.lot  of  land  occupied 
by  the  store,  while  going  to  the  home. 
iSbe  received  regular  wages  from  her  hus- 
band, who  was  a  "subscriber"  under  the 
Workmen's  Compensation  Act.  Her  service 
be.^nm  ut  the  time  when  her  husband  and 
his  brother  as  copartners,  were  carrying  on 
the  business,  but  the  husband  subsequently 
acquired  the  interest  of  his  brother,  and 
she  continued  her  work  as  before.  The  ques- 
tion is.  whether  a  wife  can  be  an  employee 
of  her  husband,  under  the  Woriiraen'B  Com- 
pensation Act.  It  is  provided  by  Stat. 
1911,  chap.  751,  pt.  6,  S  2,  that  "'employee' 
shall  include  every  person  in  the  service  of 
another,  under  any  contract  of  hire,  express 
or  implied,  oral  or  written,"  with  excep- 
tions not  hers  material.  Plainly,  a  wife 
working  foe  her  husband  is  not  within  the 
scope  of  this  definition.  Obviously,  one  can- 
not be  an  employee  without  a  contract. 
That  is  rei'ogni^ted  by  tlie  words  of  the 
act.  Employment  presupposes  a  contrac- 
tual relation.  A  married  woman  cannot 
make  a  contract,  express  or  implied,  with 
her  husband.  Kev,  Laws,  chap.  153,  fS  2 
and  4;  Woodward  t.  Spurr,  141  Mass.  283, 
284,  6  N.  E.  521 ;  National  Bank  v.  Delano, 
186  MasB.  424,  70  N.  E.  4'14.  A  married 
woman  cannot  make  a  valid  contract  with 
a  partnership  of  which  her  husband  is  a 
member.  Edwards  v.  Stevens,  3  Allen,  3I&; 
Fowle  V.  Torrey,  135  Mass.  87.  The  cir- 
cumstance that,  in  the  case  at  bar,  the 
wife    began    working    for    the    partnership 
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composed  of  her  husband  and  Lis  brother, 
is  immaterial.  It  is  clear,  also,  aside  from 
the  definition,  that  the  Workmen's  Com- 
pensation Act  does  not  purport  to  extend 
the  obligations  of  the  employer  to  persons 
who  were  not  employees  at  common  law. 
or  outside  the  act  (except  in  the  imusiial 
case,  provided  for  in  pt.  3,  3  17.  See  White 
V.  George  A.  Fuller  Co.  226  Mass.  1,  114 
N.  E.  829).  It  is  mainly  a  substitute  for 
other  common-law  and  statutory  remedies. 
for  those  persons  who  rightly  are  included 
within  the  descriptive  phrase  of  employees 
at  common  law.  This  is  clear  from  the 
several  sections  of  part  1  as  to  "Modifica- 
tion of  Remedies."  Manifestly,  a  wife 
cannot  be  an  employee  of  her  husband  out- 
side the  Workmen's  Compensation  Act. 
She  cannot  be  an  employee  of  her  husband 
under  the  terms  of  that  act. 

There  is  no  ground  for  the  application 
of  the  doctrine  of  estoppel  against  the 
insurer.  Estoppel  can  result  only  from 
words  or  conduct  which  have  induced  an- 
other to  change  his  position  to  his  harm, 
and  which,  to  a  reasonable  person,  ousht 
to  have  seemed  likely  to  produce  tliat  re- 
sult. Tyler  v.  Odd  Fellows'  Mut.  Relief 
Asso.  145  Mass.  134,  138,  13  N.  E.  360: 
Huntress  v.  Hanley,  195  Mass.  23S,  241,  80 
N.  E.  94B.  The  record  is  utterly  devoid 
of  evidence  upon  which  to  base  a  finding 
of  such  conduct  on  the  part  of  the  insurer. 

It  becomes  unnecessary  to  determine 
whether  the  wife  sustained  injuries  ariein.? 
out  of  and  in  the  course  of  her  work  in 
aid  of  her  husband.  The  decree  must  bo 
reversed,  and  a  new  decree  be  entered  to 
the  effect  that  there  is  no  claim  against 
the  insurer. 

So  ordered. 
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(175  Cal.  91,  165  Pac.  15.) 

Workmen's    compensation  —  child     as 
employee  of  fntiicr. 

1.  A  minor  doing  such  work  as  hia  father 
directs  him  to  {lo  about  the  father's  place, 
and  receiving  such  sums  as  his  father  gives 
him,  without  any  contract  of  employment 
between  them,  is  not,  where,  by  statute,  the 

Note.  —  Ab  to  who  are  employees  within 
the  meaning  of  the  Compensation  Statutes, 
see  annotation  to  Stat*  ex'  rcl.  Nienaber  v. 
District  Ct.  post,  201,  Eind  references  therein 
to  annotations  on  related  questions. 
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father  It  entitled  to  Ihe  services  of  the 
minor,  an  employee  within  the  meaning  oi 
the  Workmen's  Compenaatinn  Act,  »o  sh  to 
render  the  father's  insurer  liable  for  injury 
arising  out  of  aervioes  which  he  waa  render, 
lug  to  Lhe  father. 
For  Qther  easet,   see   Ua»ter  and  Bemant, 

n.  a,  I,  in  Dig.  1-5S  N.  B. 
Parent    and    child  —  emftuclptitloii  — 

payment  ot  iiioiicy. 

2.  A  son  IB  not  emancipated  by  the  fact 
that  his  father  pays  him  money  from  time 
to  time  for  services  performed. 
For  other  cases,  Bee  Parent  and  Child,  I. 

Dig.  1-52  X.  S. 


(May  9,  1917.) 

PKOCEEDING  by  petitioner  to  reriew 
an  award  of  the  Industrial  Commisaitm 
to  respondent  Rieck,  in  a  proceeding  under 
the  Workmcm'a  Compensation  Act  to  recover 
compensation  for  injuries  anstained  by  him 
while  in  the  employ  of  his  father.  Award 
annulled. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Redman  A  Alexander,  for  petl- 

The  relationship  between  Bieck,  Sr.,  and 
Rieok,  Jr.,  was  that  of  father  and  nndnan- 
cipat^  minor  son.  The  relationship 
not  that  of  employer  and  employee,  and  the 
service  performed  by  the  son  was  not  under 
a  contract  of  hire. 

T^abatt,  Mast.  AS.  |  B3C;  Schouler,  Don. 
Rel-  5th  ed-  |  MTa;  Arnold  ».  Noiton,  S5 
Conn.  92;  CaTstens  v.  Pillsbury,  172  CaL 
572,  158  Pac.  218;  Stnrdivant  v.  PilWiury, 
172  Cal.  581,  158  Pac  222. 

There  is  no  proof  that,  at  the  time  of  the 
accident,   Rieck,   Jr.,   was   performing   ser- 
vices  growing   out  of   his  employment,   or 
that   the  accident  arose  out   nf   or  in 
coiirse  of  the  employment,  or  that  the 
jury  was  proximately  cauned  thereby. 

Puckhftber  v.  Southern  P.  Co.  132  CaL 
36S,  81  Pac.  480;  Coronado  Beach  Co.  v. 
Pillsbury,  172  Cal.  682,  L.R.A.1916F,  1184, 
158  Pac.  212,  12  N.  C.  C.  A.  78B;  Qreene  v. 
Shaw  11912]  2  Ir.  R.  430,  40  Ir.  L.  T.  18, 
5  B.  W.  C.  C.  573;  Kitcherham  v.  Johannes- 
bnrg  [1911J  A.  C.  417.  27  Times  L.  R.  504, 

4  B.  W.  C.  C.  31 1 ;  Rodger  v.  PaiRley  School 
Bd.   [10121   S.  C.  584,  49  Scot.  L.  R.  413, 

5  B.  W.  C.  O.  547;  Milliken's  Case,  216 
Mass.  253,  L.R.A.1916A,  S.37,  103  K.  E.  898, 
4  N".  C.  C.  A.  512:  McNichol's  Case,  216 
Mass.  497,  L.R.A.I»16.\,  306,  102  N.  E. 
697,  4  N.  C.  C.  A.  522;  Bryant  v.  Fissell, 
84  X.  J.  L.  72,  8«  Atl.  458,  3  N.  C.  O.  A.  685. 

Mr.  Christopher  M.  BraUiey,  for  re- 
t'pondents : 

7f either  the  relationship  of  the  parties 
nor  the  minority  of  the  son  makes  it  I^ally 
impossible  for  them  to  enter  into  a  eontraet 
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of  hire,  creating  the  relation  ot  employer 
and  employee,  within  the  meaning  of  the 
Workmen's  Compensation,  Insurance,  and 
Safety  AcL 

Geary  v,  Geary,  87  Wis.  248,  30  JT.  W. 
001;  yriermuth  v.  Frtermiith,  46  Cal.  42; 
Miller  v.  Miller,  16  HI.  2116;  Freeman  v. 
Freeman,  65  111.  106;  Neiah  v.  Gannon,  !»3 
III.  App.  243:  Smith  v.  Denman,  48  Ind.  63; 
Ililbish  V.  Hilbish,  71  Ind.  27;  Harrison  v, 
Hnrriaon,  124  Iowa,  325,  100  N'.  W.  344; 
Saunders  v.  Saunders,  00  Mc.  284,  38  Atl. 
172;  Reando  v.  MisplHV.  90  Mo.  251,  59  Am. 
Rep.  13,  2  S.  W.  405;  DeCnmp  v.  Wilson, 
31  N.  J.  Eq.  856;  Green  v.  Roberts.  47  Barb, 
"  ;  Morrissey  v.  Faucett,  28  Wash.  62.  68 
Pac.  352;  Broderick  v.  Broderick,  28  W.  Va. 
378;  Byrnes  v.  Clark,  57  Wis.  13,  14  N.  W. 
816;  Geary  v.  Geary,  67  Wis.  248,  30  N.  W. 
601;  Wessinger  v.  Roberta,  87  S.  G.  240,  45 
S.  B.  169;  Murdock  v.  Murdovk.  7  Cal.  Sll; 
Smith  V.  Myera,  19  Mo.  433;  Stansbiiry  v. 
Stanabury,  20  W.  Va.  23;  Murrell  v.  Stud- 
still,  104  Ga  604.  30  S.  E.  750;  Cowan  v. 
Musgrave,  73  Iowa,  384.  35  N,  W.  496-, 
Davis  V.  Gallagher,  55  Hnii.  593,  9  X.  T. 
Supp.  11;  Diabrow  v.  Durand.  54  N.  J.  L. 
343,  33  Am.  St.  Rep.  678,  24  Atl.  645; 
Full*  V.  Mowry,  18  R.  I.  424,  28  Atl.  606; 
Andnis  V.  Poster,  17  Vt.  55«;  Spencer  v. 
Spencer,  181  Mass.  471,  63  X.  K  047;  Wood 
V.  James,  15  Cal.  App.  263,  114  Pac.  587 1 
29  Cyr.  1629,  1631;  Mathias  t.  Tingey,  39 
UUh,  561,  38  L,B.A.(N'.S.)  749,  118  Pac. 
781;  Officer  v.  Swindlehurst,  41  Mont.  126, 
108  Pac.  583;  Snyder  v.  Free,  114  Mo.  360, 
21  S.  W.  847. 

The  injury  arose  out  of  and  in  the  eonrse 
of  the  employment,  and  while  (he  injured 
man  was  performing  service  incidental  to 
his  employment. 

Western  Grain  t  Sugar  Products  Co.  v. 
Pillsbury,  173  CbI.  135. 169  Pac.  423;  llcile- 
man  Brewing  Co.  v.   Shaw,   181   Wis.  443, 

154  N.  W.  631;  De  Faiio  v.  Goldsohmidt 
Detinning  Co.  87  X.  J.  L.  317.  88  Atl.  705. 
4  J3".  C.  C.  A.  716;  Fitzgerald  r.  I>»ier 
Motor  Co.  187  Mich.  660,  1;)4  X.  W.  67; 
Von  Kite's  Case,  223  Ma«.  56.  I^.H..-\.iniCD. 
641,  111  N.  E.  606,  12  N.  C.  C.  A.  551;  Papi- 
nnw  V.  Grand  Trunk  R.  Co.  189  Mich.  441, 

155  N.  W.  B45.  12  N.  C.  C.-.^.  2*3. 


Henehaw,  J.,  delivered  the  opinion  of 

the   court: 

Review  of  an  award  of  the  Industrial 
Accident  Commission.  Arthur  Rieck  was 
vered  on  his  father's  ranch,  uncon- 
iB,  and  with  a  fractured  skull.  He  was, 
le  time,  a  minor  of  the  age  of  nineteen 
J,  who  was  living  with  his  parents  at 
their  home  on  the  ranclt.  He  did  such  work 
the  ranch  aa  he  was  directed  to  do  by 
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his  father.  Ho  one  was  ui  cyevitneis  to 
his  accident,  but  the  evidence  points  with 
strong  probabiht;  to  the  fact  that,  while 
riding  a,  horse  to  round  up  mules  in  a  fiel^ 
■  «ni  the  ranch,  he  was  thrown  tnd  struck  on 
his  head.  The  evidence  unquestionably, 
then,  supports  the  Commission's  findings 
that  his  injury  arose  out  of  the  services 
which  he  was  rendering  to  his  father.  The 
vital  question  is,  whether,  under  the  evi- 
dence, he  was  an  employee  within  the  mean- 
ing of  our  law.  The  case  arises  under  the 
demand  of  the  father  against  the  petitioner, 
for  the  payment  of  medical  and  other  ex- 
penses incurred  bf  the  father,  and  growing 
out  of  this  injury  to  his  son.  The  .^tna 
Life  Insurance  Company  had  issued  its 
policy,  protecting  the  father  against  such 
claims  on  the  part  of  his  employees.  This 
present  claim  wo  pressed  upon  the  ground 
that  the  son  was  such  an  employee,  and  the 
CommiBBion  so  held,  making  its  award  a<^ 
cordingly. 

Section  197  of  our  Civil  Code  provides 
that:  "The  father  and  mother  of  a  legiti- 
mate unmarried  minor  child  are  equally 
entitled  to  its  custody,  services  and  earn- 
ii^iJ."  . 

In  this  class  belongs  Arthur  Rieck,  and 
unquestionably,  unless  there  had  been  some 
legal  chsjige  in  the  status  of  father  and  son, 
each  and  both  were  subject  to  the  provisions 
of  this  Code  section,  and  the  provisions  of 
I  196  of  the  same  Code,  which  declares 
that:  "The  parent  entitled  to  the  custody 
of  a  child  must  give  him  support  and  educa- 
tion suit«ble  to  his  circumstances." 

Section  14  of  the  Compensation  Act  de- 
fines an  employee  as  a  "person  in  the  service 
of  an  employer  as  defined  by  f  13  hereof 
under  txty  appointment  or  contract  of  hire 
or  apprenticeship,  express  or  implied,  oral 
or  written,  including  aliens  and  also  includ- 
ing minors."     [Stat.  1913.  p.  2B4.] 

In  this  connei^tion  S  1965  of  the  Civil 
Code  defines  a  contract  of  employment  in 
the  following  language:  "The  contract  of 
employment  is  a  contract  by  which  one,  who 
is  called  the  employer  engages  another,  who 
is  called  the  employee,  to  do  something  for 
the  benefit  of  -the  employer,  or  of  a  third 

The  evidence  upon  this  matter  (that  of 
the  father)  is  as  follows: 

Q.  What  was  the  agreement  or  arrange- 
ment iwtween  you  and  your  son,  with  refer- 
ence to  his  employment? 

A.  There  was  really  no  arrangement;  he 
is  not  of  age,  and  simply  works  for  what  I 
tell  him,  and  there  was  no  contract  or  agree- 
ment whatever  between  us;  he  does  what- 
ever I  tell  him  to  do.    ... 

J,„R,A.I918r. 


Q.  Your  hook  does  not  ahow  any  pay 
ments  made  to  him  by  check  or  cash! 

A.  I  have  no  record  of  that  at  all.  He  is 
not  of  age.  His  wages  belong  to  me.  I 
don't  have  to  pay  him  any  wages.     .  .  , 

Q.  How  does  it  happen  that  you  never 
had  any  charge  against  Felix  in  this  book! 

A.  He  is  my  son,  and  I  am  supposed  to 
furnish  him  everything  until  he  is  of  age. 

It  would  seem  that  this  taw  and  this 
evidence  were  conclusively  determinative  of 
the  matter,  against  the  award  of  tlie  Com- 
mission. But  the  argument  in  support  of 
the  award  is  that  a  minor  is  invested  with 
the  power  to  make  a  contract  of  hiring 
under  jj  33  and  34  of  the  Civil  Code;  that 
i  14  of  the  Compensation  Act  above  quoted 
includes,  in  its  definition  of  ranployees, 
minors;  that,  from  the  evidence,  the  Com- 
mission was  justified  in  finding  an  implied 
contract  of  service;  that  auch  an  implied 
contract  of  service  will  support  this  award;, 
that  this  implied  contract  of  service  need 
not  be  for  a  fixed  wage,  but  may  be  upon 
the  basis  of  the  usual  payment  for  such 
services,  or  upon  the  expectaticms  of  the 
parties;  that,  therefore,  any  testimimy 
which  warrants  the  inference  that  services 
were  rendered  under  such  expectations,  and 
were  accepted  by  the  other  party  with 
Icnowledge,  actual  or  oonatructive,  of  such 
expectations,  is  sufficient  to  establish  the 
relationship  of  employer  and  employee; 
and,  finally,  that  herein  it  is  "notable"  that 
both  father  and  son  are  insisting  that  the 
relationship  existed,  while  it  is  only  an  out- 
standing third  party— the  insurance  cran- 
pany— which  is  denying  it. 

It  is,  indeed,  notable  that  father  and  son 
have  combined  in  their  demand  against  the 
insurance  c<»npany,  but  it  has  not  the 
slightest  persuasive  value,  as  tending  to  es- 
tablish the  relationship  which  they  claim  io 
have  existed.  Their  interests  in  this  par- 
ticular action  are  identical,  and  together 
they  are  working  for  a  common  end.  But, 
aside  from  this,  the  fault  aad  fallacy  of  re- 
spondents' argument  will  at  once  become 
apparent,  when  it  is  pointed  out  that  the 
reasoning  upon  which  respondents  rely,  and 
the  authorities  which  they  bring  to  the  sup- 
port of  that  reasoning  (where  the  relation- 
ship between  parent  and  minor  child  is  in- 
volved) ,  all  have  to  do  with  the  case  of  an 
emancipated  child,  who  has,  by  virtue  of 
that  emancipation,  liecome  entitled  to  con- 
tract for  himself. 

We  need  not  here  enter  into  any  lengthy 
discuBSiou  of  what  acts  or  omissions  will 
effectuate  the  emancipation  of  a  child,  for 
the  simple  reason  that  no  emancipation  can 
be  here  asserted,  and  the  father's  testimony, 
showing  rather  an  unusually  clear  concep- 
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tion  of  his  rights  and  correspond ing  duties, 
it  an  Absolute  denial  of  emtuicipati 
"Ihsro  woB  no  contract  or  agreement  what- 
ever betwGsn  ub."  "He  does  whatever  I  tell 
fcim  to  do.  ...  HiB  wages  belong  to  mt 
I  don't  hare  to  pay  him  any  wages."  .  . 
"He  JB  my  son,  and  I  am  supponed  to  fui 
Bish  him  everything  until  he  is  of  age." 

Sofllce  it,  upon  the  question  of  emanripa- 
tion,  to  qnote  from  our  own  ease  of  Laek- 
man  v.  Wood,  26  Cal.  147,  and  to  refer  to 
25  Cyc.  1B72.  In  LacltmaM  v.  Wood,  it  is 
said:  "The  power  ot  a  father  to  emancipat* 
his  minor  child  cannot  be  questioned;  nor 
can  there  be  aay  doubt  as  to  the  effect  of 
sueh  emancipation  upon  the  relations  of  the 
persona  who  are  parties  to  it.  The  child  ia 
(reed  by  emancipation  from  parental  con- 
trot;  be  can  claim  his  earnings  thereafter, 
as  against  his  father,  and  is  in  all  respects 
tiis  own  man.  Emancipntton  is  defined  as 
an  act  by  which  a  person,  who  was  once  in 
tlie  power  of  another,  is  rendered  free,  and 
tbe  adjudged  cases  ahow  that  the  doctrine 
of  emancipation,  as  actually  adminiBt«red, 
is  not  leas  camprehensive  Uian  the  deflni- 


Nor,  finally,  does  the  fact  that  the  father 
from  time  to  time  gave  tbe  son  smsll  amns 
of  money,  even  though  botli  father  and  son 
should  testify  that  these  sums  were  on  He- 
count  of  payment  of  wages,  at  all  militate 
against  the  incontrovertible  fact  that  the 
son  had  not  been  emancipated.  A  son  nine- 
teen years  of  age  waa  surely  entitled  to  soma 
apending  money,  and,  as  his  earnings  be- 
longed wholly  to  his  father,  it  would  be 
strange,  indeed,  if  his  father  did  not  give 
him  such  sums  fcr  his  own  purpoaea.  Many 
fathers  are  called  upon  ti  do  the  same  thing, 
and  many,  to  encourage  theii  «onB  to  form 
habits  of  industry  and  frugality,  and  "to 
learn  the  value  of  money,"  make  these  dona- 
tions dependent,  to  a  greater  or  leas  extent, 
upon  the  conduct  and  services  of  the  child. 
But  such  payments,  in  no  sense,  work  an 
emancipation  of  the  child  himself.  Schouler, 
Dom.  Eel.  5th  ed.  J  207;  Arnold  v.  Norton, 
25  Conn.  92. 

The  award  is  therefore  annulled. 


CLABENCE  E.  LESUER,  Deceased, 

CITY  OP  LOWELL. 

JOSEPH  B.  LESUER  et  al.,  Qaimants, 

Appta. 


(227  Mass.  44,  UA  N.  E.  ' 
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Workmen's   compensAtion  —  teacher   of 
mechanics  —  laborer. 

A  teacher  in  an  occupational  school  who 
iaatructs  in  mechanics  by  actual  demonatra- 
tion  in  tbe  repair  of  automobiles  is  not  a 
laborer,  woilcman,  or  mechanic,  within  the 
meaning  of  the  Workmen's  Compensation 
Act. 


[May  24,  1017.) 

APPEAL  by  claimants  from  a  decree  of 
the  Superior  Court  for  Middlesex  County 
dismissing  their  claims  and  affirming  an 
order  of  the  Industrial  Accident  Board 
denying  them  compenaation,  in  a  proceed- 
ing under  the  Workmen's  Compensation  Act 
tc  recover  tor  the  death  of  their  son.     Af- 

Xote.  —As  to  who  are  employees  within 
tbe  meaning  of  the  Compenaation  Statutes. 
Bee  annotation  to  State  ei  rel.  Nienaber  v. 
District  Ct.  post,  201,  and  references  therein 
to  annotations  on  related  qneations. 
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The  facts  are  stated  in  the  opinion. 
Measrs.  Qna.  Howard,  A  Rogers,  Mel- 
vln  G.  Rogers,  and  Stanley  E.  Qua,  for 

Decedent  was  a  laborer,  workman,  or 
mechanic,  within  the  meaning  of  the  statute. 

Devney's  Case,  223  Mass.  270,  111  N.  E, 
783;  Highlower  v.  Slaton,  54  Ga.  108,  21 
Am.  Rep.  273^  Lumes  v.  Armstrong,  162 
Iowa,  327,  49  L.R.A.(N.S.)  661,  144  N.  W. 
1,  Ann.  Cas,  1916B,  511;  Com.  v.  John'  T. 
Connor  Co.  222  Mass.  290,  L.R.A.1916B, 
1236,  110  N.  E.  301;  Claghom  v.  Sausay.  61 
Ga.  570;  Watt  v.  Miahawaka  Paper  &  Pulp 
Co.  53  Ind.  App.  682,  OS  N.  K.  1029)  Jack- 
atm  V.  State,  56  Tex.  Criro.  Rep.  557,  117 
8,  W.  818;  Terry  v.  McDaniel,  103  Train. 
415,  46  L.R.A.  559,  53  S.  W.  732;  Stats  v. 
Dieleoschneider,  44  La.  Ann.  1116,  11  So. 
823;  Oarrebrant  v.  Continental  Ina.  Co.  7S 
N.  J.  L.  577,  12  L.R.A.(N.S.}  443,  «7  Atl. 
90;  Waite  v.  Franciola,  90  T^m.  191,  IS 
S.  W.  116;  Merrigan  v.  English,  9  Mont 
113.  6  L.R.A.  837.  22  Pac.  464;  New  Orleans 
V.  Bayley,  36  La.  Ann.  545;  Re  Osbom,  104 
Fed.  780;  New  Orleans  v.  Legman,  43  La. 
Ann.  1180,  10  So.  244;  People  ex  rel.  Beck 
T.  Buffalo,  18  Misc.  633,  42  N.  Y.  Supp. 
646;  Maxon  v.  Perrott,  17  Mich.  332,  97 
Am.  Dec.  161 ;  Smith  v.  Osbotim,  63  Iowa, 
474,  6  N.  W.  681;  Oliver  v.  Macon  Hard- 
ware Co.  68  Ga.  249,  68  Am.  St.  tttp.  SOO, 
26  S.  B.  403. 
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Mt.  William  D.  lUean,  tor  appellee: 

The  slatiitory  p)iras»,  laborew,  workmen, 
antl  mpclianicj.  delinee  one  wliuse  occupation 
is  principally  the  exercise  of  manual  labor, 
with  or  uithout  the  assistance  of  machinery 
and  tools. 

State  UK  rel.  lyes  v.  MartindaJe,  47  Kan. 
147,  27  Pac.  852;  Whitcomb  v.  Reid,  31 
Miss.  567,  66  Am.  Dec.  579;  Gulf  A  B.  Val- 
ley R,  Co.  V.  Berry,  31  Tex.  Civ.  App.  408. 
72  S.  W.  1049;  Williams  v.  Alcorn  Electric 
Light  Co.  98  Miss.  468,  53  So.  958,  Ann. 
Cas.  1913B,  137. 

Lesuer  was  a  teacher,  and  not  a  laborer, 
workman,  or  meriianie. 

1  Ops,  Att.  Gen.  11;  Demev'B  Case,  223 
Mass.  270,  111  N".  E.  788, 

Pieroe,  J.,  delivered  the  opinion  of  the 

The  employee  was  a,  teacher,  employed  at 
an  annual  salary,  in  the  automobile  depart- 
ment of  Lowell  Industrial  aJid  Vocational 
School,  maintained  by  the  city,  under  Stat. 
1911,  chap.  471.  It  was  his  duty  to  instruct 
boys  in  mechanics,  Kngliah.  arithmetic,  and 
civics.  The  method  of  teaching  by  an  in- 
Btructor  in  automobile  repairing  ia  described 
specifically  in  the  bill  of  exceptions,  as  fol- 
lows: An  automobile  is  brought  in,  and  the 
boys  given  their  directions  in  taking  it 
apart  and  putting  it  together  again.  The 
teacher  gives  them  oral  instructions  as  to 
what  to  do;  the  boys  do  tJie  work.  He 
directs  them.  Occasionally,  when  the  auto- 
mobile is  put  together  or  taken  apart,  he 
takes  hold  and  gives  them  an  idea  how  it  is 
done;  where  it  is  possible,  he  instructs  in 
all  kinds  of  automobile  repairing  and,  at 
times,  gires  a  practical  demonstration  him- 
self as  to  how  the  thing  is  done.  The  school 
hoilrs  were  from  8:30  iu  the  morning  to  3:30 
in  the  afternoon.  The  teachers  were  ex- 
pected to  stay  after  that  timn,  to  get  their 
records  and  prepare  the  work  for  the  next 
day.  If  there  was,  at  the  hour  of  dismissal, 
an  incompleted  piece  of  work,  it  waa  within 
the  discretion  of  the  teacher  to  go  on  and 
complete  it.  In  such  instances,  it  was  the 
custom  of  the  teacher  to  ask  the  boya  if 
they  would  like  to  stay  and  Jo  it,  and  some 
of  the  boys  were  so  interested  that  they 
would  Bt»y  around  and  help.  To  give  boys 
practice  in  machine  work,  latheg  were  used 
in  the  repair  work,  and  it  was  the  duty  of 
the  teacher  to  see  that  these  machines  were 
kept  in  order. 

The  accident  happened  at  4:16  in  the 
afternoon,  and  waa  the  conse<]uentia1  result 
of  some  unknown  act  or  omission  of  a  boy 
while  engaged  in  welding.  Tliis  proceeding 
ia  brought  by  the  father  and  the  adminis- 
tratrix of  the  deceased  employee,  to  recover 
the   compensation   provid^   by   tbe   Work- 

L.R.A.1618P. 


men's  Compensation  Act  (Stat.  1B11,  clia.p. 
7SI,  and  amendments  thereof),  the  defend- 
ant city  having  accepted  Stat.  1913,  chap. 
807,  which  provides  that  "laborers,  work- 
men, end  mechanics"  employed  by  it  ahall 
be  within  the  protection  of  the  Workmen's 
Compensation  Act. 

The  only  question  now  presented  i», 
whether  the  deceased  waa  a  laborer,  work- 
man or  mechanic,  within  the  meaning  of 
Stat.  1913,  chap.  807.  Upon  the  facta,  the 
vocation  of  the  employee  was  that  of  a 
teacher  cliarged  with  tlie  duty  of  impartiug 
to  his  pupils,  through  precept  and  demon- 
stration, knowledge  of  the  use  of  various 
tools  and  machines,  and  of  the  practical  ap- 
plication of  them,  sufficient  to  fit  the  hoy 
to  be  practical  automobile  repairers.  The 
words  of  the  stAtute,  as  applied  to  cities, 
manifestly  are  not  intended  to  embrace  all 
persona  of  whatever  rank  in  the  service  of 
a  municipality,  but  are  used  in  a  restrictive 
sense,  designed  to  distinguish  certain  well- 
known  classes  of  aervanta  from  other  classes. 
The  word  "mechanic,"  as  used  in  the  stat- 
ute, connotes  a  manual  occupation;  a  per- 
formance of  mechanical  labor,  or  work  at 
one  of  many  constructive  trades,  as  a  prin- 
cipal means  of  livelihood.  It  seems  plain 
that  the  work  performed  by  a  profesaor  or 
instructor  in  a  polytechnics!  or  occupational 
institute,  in  teaching  and  demonstrating  the 
theoretical  and  practical  use  of  mechanics 
as  applied  to  the  use  of  tools,  appliances, 
and  machinery,  is  not  that  of  a  laborer, 
workman,  or  mechanic,  because  the  efficiency 
of  the  instructor  depoida  in  degree  upon  his 
skill  in  the  use  of  tools.  Devney's  Case.  22.1 
Maes.  270,  111  N.  E.  788.  See  White's  Case, 
226  Mass.  617,  U«  N.  E.  481. 

Decree  affirmed. 


MINNESOTA  SUPREME  OOUKT. 


Workmen's    coinpenaa,tlon  —  eniplo)-r« 

on  th  refill  Ins  machine. 

An  employee  of  one  who  owns  a  8t«am 
thresher  and  threahea  grain  for  farmers  un- 


Headnote  by  Hallak,  J. 


Note.  —  As  to  who  are  "employees"  within 
the  meaning  of  the  Compensation  Statutes, 
see  annotation  to  State  ex  rel  Nienaber  t. 
Diatrict  Ct.  post,  201,  and  references  therein 
to  annotations  on  related  questions. 
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der  contract  ii,  while  employed  about  the 
tKrpaliing  machine  in  the  course  of  thresh- 
ing ^ain  upon  a  fHrni,  a  "farm  laborer," 
nnti  IB  excepted  from  the  operation  of  the 
<'rtfnpensation  Act. 

for  other  catcs.  tee  Master  and  Servant, 
II.  a,  X,in  Dig.  1~S2  N.  B. 

(June  26,  1918.) 

PBTmON  for  a  writ  of  certiornri  to 
r«»icw  a  judgment  of  the  District  Court 
(or  Watonwan  County  denying  relator's 
claim  for  compenaation  under  the  Work- 
men's Compenaation  Act     Affirmed. 

The  facta  are  atated  in  the  opinion. 

llr.  Herbert  T,  Park  for  relator. 

Mr.  C.  J.  Klde,  for  reapondpnts ; 

Plaintiff  fails  to  bring  himselC  within  the 
''ompeneation  Act,  imd,  consequently,  ig  not 
entitled  to  recover,  and  for  the  further  rea- 
son that  the  accident  did  not  arise  out  of 
or  during  the  course  of  hia  employment. 

Dillard  v.  Webb,  55  AIb.  408;  Rajner  v. 
.Sligh  Furniture  Co.  L.R.A.lBieA,  IBl,  note 
SI;  Proctor  V.  Cumiaky,  6  Sc.  Sena.  Cas,  5th 
series.  832;  Slycord  v.  Horn,  —  Iowa, 
162  K.  W.  249;  Clem  t.  Chalmers  Motor  Co. 
L.R.A.19ieA,  365. 

Hallant,  J.,  delivered  the  opinion  of  the 

Defendant  Joseph  Mero  owned  a  s 
ihresher.  Defendant  Wolford  Mero, 
brother,  operated  it  They  went  about  the 
4.-ountry  thTeihing  grain  for  farmerB,  as  the 
owners  and  operators  of  steam  threshera 
uauallj  do.  There  were  seven  men  in  the 
crew.  Plaintiff  was  employed  as  "separator 
man."  Wolford  was  not  always  on  the  work 
and,  during  his  absence,  plaintiff  was  in 
charge^  It  was  his  duty  to  keep  the  machine 
running,  to  save  tha  grain,  and  "to  repair 
anything  that  went  wrong  with  the  machine 
that  he  could."  Repairs  were  made  "at  odd 
boun,"  at  noon  hours,  and  on  rainy  days, 
when  this  could  be  done,  "so  aa  not  to  Uj 
up  the  machine  and  stop  the  work  during 
working  hours."  "A  good  many  times  those 
needed  repairs  were  made  .  .  .  before  or 
after  starting  the  machine  in  the  morning 
or  evening."  Plaintiff  was  never  expressly 
authoiiied  to  do  this  repair  work  before 
starting  time  in  the  morning.  One  after- 
noon, while  threshing  for.  a  farmer,  the 
straw-  blower  became  out  of  order.  Either 
Wolford  or  plaintiff  was  able  to  fli  it  with 
The  u»e  of  a  few  bolts.  Wolford  tells  what 
passed  between  them  as  follows:  *-Mr.  Bykle 
lame  to  me,  and  said  that  he  had  to  have 
vttae  bolts  to  fix  the  blower  with;  and  I 
says,  'All  right,  we  will  go  and  see  what 
si):ed  bolts  it  will  take  to  flx  it  with';  and 
Ko  we  went  to  the  side  of  the  machine  and 
lotdced  at  the  Mower,  and  I  says  to  him,  1 
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have  to  go  to  town  vriyway  to  get  scone  meat 
to  take  home,  and  I  will  get  the  bolts,  and 
when  I  come  in  the  morning  I  will  Ax  the 
blower.'"  Work  usually  started  in  the 
morning  at  «  o'clock  or  earlier.  Wolford 
did  get  the  holta  and  returned  at  ft.10  in 
the  morning.  In  the  meantime  phuntiff  had 
procured  the  bolts  from  the  farmer  and,  with 
the  help  of  the  farmer's  hired  man,  made 
the  repair  before  6  o'clock  in  the  morning. 
As  he  was  about  to  leave  the  work  he  made 
a  misstep,  and  fell  from  the  deck  of  the 
separator  and  was  injured,  He  aska  com- 
pensation under  the  Compenaation  Act  The 
court  denied  him  relief. 

We  entertain  no  doubt  that,  under  the 
facts  as  teatifled  to  by  defendant,  plaintiff 
was  injured  by  an  accident  "arising  out  of 
and  in  the  course  of  his  employment,"  as 
those  words  are  used  in  the  first  section  of 
the  Compenaation  Act.  Gen.  Stat.  1913, 
i  810S.  The  doubtful  question  arises  over 
the  construction  of  the  eighth  aection.  Gen. 
Stat  1013,  i  8202,  which  provides  that  tlie 
act  shall  not  apply  to  "farm  laborers." 

In  White  V.  Loades,  178  App.  Div.  230, 
164  N.  Y.  Supp.  1023,  it  was  held  that  a 
man  who  is  traveling  throdgh  the  country 
with  a  machine,  stopping  from  place  to 
place  to  thresh  groin  and  heane  tor  farmers, 
for  a  compensation,  is  not  engaged  in  farm- 
ing and  his  employees  are  not  farm  laborers, 
within  the  Workmen's  Compensation  Law  of 
"ew  York. 

On  the  other  hand,  it  was  held  in  Slycord 
Horn,  —  Iowa,  ~,  162  K,  W,  249,  that  a 
an  going  about  the  country  with  a  com 
shredder,  shredding  com  for  farmers  under 
contract,  is  doing  farm  work  and  hia  em- 
ployees are  farm  laborers.  We  know  of  no 
other  pertinent  decisions. 

We  think  the  better  rule  is  to  hold  that 
plaintiff  is  a  "farm  laborer."  The  fact  that 
plaintiff  was  not  in  the  employ  of  the  owner 
of  the  farm  is  not  controlling.  The  impor- 
tant question  is;  What  is  the  nature  of  the 
work!  The  work  ia  done  upon  a  farm.  It 
is  done  upon  farm  crops.  The  purpose  of 
growing  the  crops  is  to  provide  food  for  con- 
sumption or  market.  Threshing  is  as  neces- 
~y,  in  order  that  the  farmer  may  consume 
market  the  crop,  aa  is  sowing  or  harvest. 
Surely,  the  man  who,  years  ago,  threshed 
grain  with  a  ftail,  was  doing  farm  labor,  as 
much  as  the  man  who  cradled  the  grain.  So 
who,  now,  threshes  beans  with  a 
tldil.  The  fact  that  more  complicated  me- 
chanical devices  are  uaed  in  this  oaae  does 
change  the  character  of  the  woric.  Much 
farm  work  is  done  by  the  use  of  complicated 
machinery.  There  are  tractor  plows,  self- 
binders,  and  even  combination  harvester- 
threshers,  by  means  of  which  harvestissand 
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threahing  are  done  as  one  operation.  These 
and  other  operations  may  be  done  for  others 
by  one  who  is  able  to  own  the  more  compli 
lated  and  expensive  machinerj'.  But  it  ii 
all,  nevertbe)eBB,  farm  work,  and  the  em 
ployee  who  doea  such  work  is  a  "fami 
laborer,"  within  th«  meaning  of  the  Com- 
pensatioQ  Act. 

Any  other  rule  would  be  impractieal,  and 
would  lead  to  diBcrimtnations  that  could  not 
be  tolerated.    This  caae  lIlustrateB  it.    Sup- 


pose the  farmer's  hired  man,  who  was  help- 
ing plaintifl,  had  also  fallen.  Both  were- 
doing  the  same  work.  Surely  the  hired  man 
WHS  then  a  "farm  laborer."  It  cannot  be 
said  that  one  was  a  "farm  laborer,"  and  tlie 
other  was  not. 

We  conclude  that  plaintiff  was  a  "fann 
laborer,"  and,  by  the  exception  contained  in 
{  8202,  ie  excluded  from  the  operation  of 
the  act. 

Judgment  affirmed. 


MINNESOTA  SVPREHB  COURT. 

STATE      OF      MINNKSOTA      EX      REL, 
GEORGE  B.  NIE-VABER,  Plff.  in  Certio 


DISTRICT  COURT  OF  RAMSEY  COU-NTY 
«t  al. 

(138  Minn.  410,  165  N.  W.  268.) 

W'orkmen'B    cami>en8atlon  —  Toluntarf 

asslatAnt  of  servant. 

1.  Relator  was  engaged  in  the  retail  sale 
and  delivery  of  coaJ  and  other  fuel;  one  of 
his  wagone  loaded  with  eoti  for  delivery  to 
a  purchaser  became  mired,  and  the  team 
hitchxd  thereto  was  unable  to  remove  it; 
the  driver  in  charge  thereof  requested  plain- 
tiff, who  was  passing  the  scene,  to  aasist  in 
releasing  the  wagon,  and  in  complying  with 
the  reijueat  plaintiff  was  injured. 

It  is  held,  that,  though  not  otherwise  in 
relator's  employ,  plaintiff  was  its  servant 
and  employee  in  rendering  the  asslatanee 
stated;  that  the  driver  in  charge  of  the 
wagon  HO  mired  had  implied  authority  to 
employ  him  for  the  t«mporarv  purpose,  and 

ElaintifT  ie  entitled,  for  the  injury  aufTered 
y  him  in  rendering  the  assistance,  to  ap- 
propriate relief  under  the  Workmen's  Com- 
pensation Act  (Gen.  Staf,  1913,  chap.  84a). 
For  other  catet,  tee  Matter  and  Servant, 

1.  a;  II.  «,  J,  in  Dig.  1-52  N.  B. 
DMUMges  —  Injnry  to  aervaiit. 

2.  The  compensation  allowed  by  the  trial 
<«urt  is  within  the  evidence  and  justified  by 
1he  statute. 

For  other  cate*,  aee  Damages,  III.  t,  in  Dia. 
1-5S  y.  S. 

(Brown,  Ch.  J.,  diasenta.) 

(November  30,  1917.) 

CERTIORARI  by  relator  to  review  a  judg- 
ment of  the  District  Court  for  Ramsey 
County  awarding  compensation  to  claimant 

Headnotes  by  Browk,  Ch.  J. 

Note.  —  Aa  to  who  are  "employeea"  within 
the  meaiiinjf  of  the  Compensation  Statutes, 
see  annotation  following  this  case,  post,  201, 
and  references  therein  to  annotations  on 
related  queationa. 

L.R.A.1018F. 


in  a  proceeding  by  him  under  the  Work- 
men's Compensation  Art.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Raymond  N.  Caverlf,  for  plaintitT 
in  certiorari  r 

A  person  who  works  for  another  of  his 
own  volition,  or  at  the  request  of  an  em- 
ployee of  the  person  sought  to  be  held  aa  an 
employer,  where  there  is  no  proof  that  said 
person  was  acting  as  the  employer's  repre- 
sentative, cannot  establish  the  relation  of 
employer  and  employee  between  the  person 
for  whom  the  service  was  done  and  himself. 

28  Cvc.  1085;  Wagen  v.  Minneapolis  ft  St. 
L.  R.  Co.  80  Minn.  82,  82  N.  W.  HOT; 
Church  v.  Chicago.  M.  4  St.  P.  K.  Co.  SO 
Minn.  218,  16  L.R.A.  861,  52  N.  W.  647- 

Mr.   C.   B.    Schmidt,   for  defendants   in 


The  question  of  relationship  of  msster  and 
servant  rests  upon  the  contract  expressed 
or  implied. 

Caron  v.  Powers- Simpson  Co.  98  Minn. 
193,  104  N.  W.  889. 

Authority  of  the  servants  to  employ  others 
may  be  implied. 

Halluptsolc  V.  Great  Northern  R.  Co.  Hi 
Minn.  44fl,  26  L.R.A,  739,  57  N.  \V.  144: 
Meyer  v.  Kenyon-Rosing  Machinery  Co.  9.3 
Minn.  329,  104  N.  W.  132,  IS  Am.  Heg.  Rep. 
603. 

It  is  an  employee's  implied  duty  to  exer- 
cise reasonable  care  to  preserve  from  injury 
the  property  of  his  employer,  and,  in  an 
effort  to  that  end,  he  is  not  a  mere  vol- 

United  States  Cement  Co.  v.  Koch,  42 
Ind.  At^.  251,  85  N.  B.  490;  Cannon  v. 
Fargo,  138  App.  Div.  20,  122  N.  Y.  Supp. 
570;  Marks  v.  Racheet«r  R.  Co.  41  App.  Div. 
66,  68  N.  Y.  Supp.  210;  Geibel  v.  Elwell,  19 
App.  Div.  2Sfi,  46  N.  Y.  Supp.  76;  Yongiie 
V.  St.  Louis  ft  S.  F.  R.  Co.  133  Mo.  App. 
141,  112  8.  W.  985;  St.  Louis  ft  S.  F-  R. 
Co.  V.  BagweU,  33  Okla.  189,  40  LRA. 
(N.S.)    1180,  121  Pac.  320. 

A  Workmen's  Ckimpenaation  Act  is  re- 
medial in  nature,  and  ii  to  be  liberally 
construed  in  favor  of  the  workman. 


no,  Cookie 


STATE  EX  KEL.  NliKABER  v.  DISTRICT  COURT. 


201 


State  «x  rel.  Virginik  t  K.  X*ke  Co. 
District  Ct  128  Minn.  43,  ISO  N.  W.  211, 
7  N.  G.  C.  A.  1070;  State  ex  re!.  Garwin 
Difitrict  CL  129  Minn.  159,  161  N.  W.  SIO, 
S  N.  C.  C.  A.  10S2;  State  ex  rel.  Northfield 
V.  District  Ct  131  Minn.  SCS,  IBS  N.  W. 
103.  Ann.  Cm.  1017D,  866,  11  N.  C.  C.  A. 
364. 

Brown,  Ch.  J.,  delivered  the  opinion  of 

Certioroji  to  review  a  judgment  in  prO' 
ceedinga  under  the  Workm^'t  Compensation 
Act. 

The  facta  are  not  in  dispute,  and  are  ai 

Relator,  defendant  in  the  proceeding,  was, 
at  the  time  in  question,  engaged  in  the  coaJ 
and  fuel  business  in  the  city  of  St.  Paul, 
and  in  the  conduct  thereof  hnd  in  hii  em- 
ploy drivers,  who,  with  teams  and  wagons 
owned  by  relator,  carted  and  delivered  coal 
and  other  fuel  to  customers  residing  in  vari- 
ous ptu-ts  of  the  city.  On  June  fl,  1917,  one 
•if  relator's  wagons,  losdwi  with  coal  for 
delivery,  became  so  mired  in  the  mud  of  one 
of  the  outlying  streets  that  the  horses  were 
unable  to  move  it  Plaintiff  was  in  the 
employ  of  the  city  aa  a  street  aprinkler, 
driving  his  own  team.  In  the  course  of  his 
work  he  came  up  to  the  mired  load  of  coal, 
and,  «t  the  request  of  relator's  driver,  at- 
tempted to  assist  in  getting  the  same  out  of 
the  mud.  To  thftt  end  he  hitched  his  team 
in  front  of  the  team  attached  to  the  coa! 
wagon,  and,  in  urging  the  horses  forward, 
one  of  them  stepped  upon  and  crushed  and 
^riously  injured  plaintiff's  foot  and  ankle. 

The  trial  eourt  found,  on  the  facts  stated, 
th«t  relator's  driver  bad  implied  authority, 
in  the  onergency  confrcmting  him,  to  employ 


plaintiff  for  the  service  stated,  and  that,  by 
the  employment,  plaintiff  became  for  the 
time  being  an  employee  of  relator  and  enti- 
tled to  the  benefit  of  the  statute.  Compen- 
sation was  awarded  accordingly. 

The  majority  of  the  court  concur  in  the 
conclusi(»i  of  the  trial  court.  The  driver  of 
the  coal  wagon  waa  engaged  in  the  discharge 
of  the  duties  of  his  employment,  was  ron- 
fronted  with  an  emergency,  relief  from  which 
required  assistance,  and  was  within  his  im- 
plied authority  in  employing  plaintiff  to 
render  the  necessary  help.  Tlie  service  ren- 
dered, though  casual,  standing  alone,  was  in 
the  usual  course  of  relator's  business,  and 
therefore  within  the  statute.  Paul  v.  Nik- 
kei, I  Cal.  I.  A.  C.  648 ;  Ginther  v.  Knicker- 
bocker Co.  !  CaL  T.  A.  C.  438.  As  to  the 
implied  authority  of  the  driver,  and  the 
relation  thereby  created  between  plaintiiT 
and  relator,  see  Gunderson  v.  Eastern  Brem- 
ing  Co.  71  Misc.  619,  130  N.  Y.  Siipp.  785; 
Brooks  V.  Central  Sainte  Jeanne,  228  U.  S. 
888,  57  L.  ed.  1025,  33  Sup.  Ct.  Rep.  700. 
The  compensation  swarded,  namely,  W  per 
week  during  the  period  of  disability,  not  ex- 
ceeding 300  weeks,  is  within  the  evidence, 
and  the  assignments  of  error  dialleoging 
the  same  are  not  sustained. 

From  the  conclusion  that  plaintiiT,  by  the 
facts  stated,  became  an  employee  of  r^ator 
within  the  meaning  of  the  Compensation 
Act,  and  therefore  entitled  to  compensation 
for  the  injury  received  by  him,  I  respect- 
fully dissent.  In  my  view  of  the  matter,  in 
assisting  relator's  driver  out  of  the  mire, 
plaintiff  acted  the  part  of  the  Good  Samari- 
tan, a  kindly  volunteer,  and  not  as  an  em- 
ployee of  relator  within  the  meaning  of  the 
Compensation  Act. 

Judgment  affirmed. 


Annotation  —  Who  are  "  employeet "  within  the  meaning  of  the 
Compensation  Statute*. 


The  grenerel  subjeet  of  Workmen's 
Compenution  Acts  ia  treated  in  anno- 
tations in  L.R.A.1916A,  23,  and  L.R.A. 
1917D,  80.  For  later  oas«fi  and  anno- 
tations on  Workmen 's  Compensation 
Statutes,  consult  the  L.R.A.  Indexes  for 
volumes  subsequent  to  L.R.A.IOIZD, 
under  the  titJe,  "Workmen's  Comp^nsa- 

The  question,  Who  are  "employeea" 
within  the  meaning  of  the  Compensation 
Statutes,  is  discussed  in  the  annotations 
in  L.tLA.1916A,  on  pages  115  and  246, 
and  in  the  annotation  in  L.R.A.1917D, 
psg«  145.  The  present  note  is  supple- 
mentary, and  deals  only  with  oases  de- 
cided  Bubsegnent  to  the  preparation  of 
I..R.A,1IH8F. 


the  earlier  annotations,  except  that  some 
of  the  earlier  cases  are  cited  in  the  pres- 
ent annotation,  when  necessary  to  show 
the  present  state  of  the  law. 

As  to  who  are  employers  within  the 
meaning  of  the  Compensation  Statutes, 
see  annotation  to  Claremont  Country 
Club  V.  Indnsttial  Acci.  Commission, 
ante,  179.  Aa  to  applicability  of  Com- 
pensation Statutes  to  the  states,  coun- 
tiea,  cities,  districts,  and  charitable  and 
other  public  institutions,  and  their  em- 
ployees, see  annotation  to  Griswold  v, 
Wichita,  ante,  190.  As  to  what  em- 
ployment is  casual,  and  not  in  the  usual 
course  of  the  employer's  business  within 
the  meaning  of  the  Workmen's  Compen- 
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Ration  Acts,  see  annotation  to  Marsh 
Groner,  post,  215.  Aa  to  applicability 
of  Compensation  Statutes  to  minora,  see 
annotation  to  Roszek  v.  Bancrle  &  S. 
Co.  post,  209.  As  to  extrahazardous 
employments  and  other  occupations 
pressly  included  in  Workmen's  Compen- 
sation Acts,  see  annotation  to  F.  W. 
Hochspcier  v.  i^ndustrial  Bd.  post,  230. 
Employeea  iBtermitteatly  •uployfld. 

The  intermittent  character  of  the  em- 
ployment is  not,  of  itself,  sufficient  to 
ei^clade  it  from  the  purview  of  the  Cali 
fomia  statute.  Walker  v.  Industrial 
Aeei.  Commission  (Oal.)  post,  212. 

So,  one  employed  as  caddy  by  a  club 
does  not  lose  his  character  of  employee, 
within  the  operation  of  the  Compensation 
Act,  by  the  fact  that  he  reports  for  duty 
and  is  employed  only  on  specified  days. 
Claremont  Country  Club  v.  Industrial 
Acoi.  Commission  (Oal)  ante,  177. 
Farsoaa  employed  by  employnea. 

Wholesale  dealers,  who  eng^ed  a 
trackman  to  carry  goods  for  them  to  a 
pier,  are  liable  for  eompenaation  for  in- 
juries to  a  man  engajjed  by  the  truck- 
man to  help  him  unload  the  goods  in 
question,  whore  they  knew  that  help  was 
necessary  to  do  the  onloading,  and  regu- 
larly furnished  the  money  to  pay  for 
such  help.  Vance  v.  Peter  A.  Fra:iee  ft 
Co.  (1917)  —  App.  Div.  — ,  166  S.  Y. 
Snpp.  1117,  nnaniraoosly  affirming,  with- 
out opinion,  the  award  of  the  Commis- 

So,  the  driver  of  a  team  who,  at  the 
request  of  one  whose  team  had  become 
mired  and  unable  to  draw  out  its  load, 
bitches  his  team  to  the  wagon  in  an  at- 
tempt to  get  the  same  oat  of  the  mad, 
and  is  injured,  is  entitled  to  compensa- 
tion from  the  owner  of  the  team  that 
was  mired,  since  the  driver  of  that  team 
had  implied  authority  to  employ  the 
neeeasary  assistance  to  extricate  his 
team.  State  ex  rel.  Kiekabek  v.  Dis- 
trict Ct.  ante,  200. 

And  the  owner  of  property,  and  not 
his  agents,  is  liable  for  compensation  for 
injury  received  by  one  who  was  em- 
ployed by  the  ^ent  to  work  upon  the 
property,  with  the  owner's  consent,  ox- 
press  or  implied.  Opitz  v.  Hoertz  (1917) 
IW  Mich.  626,  181  N.  W.  866. 

But  an  employee  to  do  a  specific  piece 
of  work  for  a  fixed  snm  is  not,  by  rea- 
son of  such  employment,  the  agent  of 
the  employer  to  hire  snch  labor  as  he 
may  see  fit,  in  carrj-ing  out  the  work,  so 
as  to  make  employees  bo  hired  the  em- 
L.R.A.I9I8P. 


ployeea  of  the  owner  of  the  property, 
and  entitled  to  compensation  from  him. 
Kackcl  v.  Serviss  (1917)  180  App.  Div. 
54,  167  N.  T.  Sapp.  348. 
Employee!  iajnred  while  oK  dmty. 

The  term  "employee,"  as  used  in  the 
West  Virginia  act,  properly  interpreted. 
does  not  include  an  employee  who  was 
injured  while  off  duty,  by  the  negligence 
of  another  employee  in  the  course  of  his 
employment.  Cox  v.  United  States  Conl 
&  Coke  Co.  (1917)  80  W.  Va.  295,  L.R.A. 
1916B,  1118,  92  S.  E.  559.  Such  an  em- 
ployee is  not  entitled  to  compensation 
out  of  the  state  compensation  fund,  but 
may  have  a  right  of  action  for  n^li- 
gence.  The  question  presented  by  this 
case  is  somewhat  similar  to  that  pre- 
sented in  the  cases  deciding  whether  or 
not  the  injury  from  which  the  employee 
suffered  arose  out  of  and  in  the  course 
of  the  employment.  Aa  to  the  earlier 
cases  passii^  upon  the  question.  What 
injuries  "arise  out  of  and  in  the  course 
of,"  the  employment,  see  the  annotation 
in  L.R.A.1916A,  at  pages  40  and  232,  and 
the  annotation  in  L.B.A.1917D,  at  page 
145. 
Fe^rm  l«b<irara> 

Employees  commonly  known  as  farm 
laborers,  who  are  engaged  in  the  ordi- 
nary work  of  farming,  are  expressly  ex- 
cluded by  the  provisions  of  many  of  the 

A  men  employed  on  a  farm,  who  docs 
all  kinds  of  farm  work,  is  a  "farm  la- 
borer," within  the  meaning  of  the  Mas- 
sachusetts statute,  and  is  not  within  the 
protection  of  the  act,  although  the  far- 
mer who  employs  him  carries  on  otiier 
busineaa,  Keancy's  Case  (1914)  217 
Mass.  5,  104  N.  E.  438,  4  N.  C.  C.  A.  556. 
at  one  employed  aa  the  keeper  of 
hunting  preserves,  whose  duty  it  is  to 
apprehend    trespaaaers    and    to    protect 

lid  game  from  poachers,  is  not  engaged 
"farm,  dairy,  t^ricaltural,  viticultn- 
ral,  or  hortioaltural  labor,  in  stock  or 
poultry  raising,"  although  the  acta  of 
the  poachers  in  hunting,  if  permitted, 
would  expose  domestic  animals  to  the 
danger  of  being  accidentally  shot.  0.  L. 
Shafter  Estate  Co.  v.  Industrial  Acci. 
CommisMon  (1917)  175  CaL  ^2,  166 
Pao.  24. 

And  in  Raney  v.  State  iDdnatrial 
Acci.  Commission  (1917)  85  Or.  199,  166 
Pac.  623,  it  was  held  that  an  ensil^e 
cutter  is,  in  effect,  a  feed  mill,  and 
within  the  operation  of  the  Oregon  stat- 
ute, and  the  faot  that  the  operation  of 
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it  is  merely  incidental  to  farming,  the 
bosiaeas  in  which  the  employer  ia  gen- 
erall;  eogaged,  does  not  make  auch 
operation  any  the  less  dangerouB. 

The  New  York  and  Indiana  conrte 
have  held  that  an  employee  of  the  owner 
of  a  threshing  outfit,  who  goes  from 
farm  to  farm  threshing  wheat,  oats,  and 
other  grain,  for  the  various  farmers,  ia 
not  a  farm  or  agricultural  laborer,  out- 
side of  the  application  of  the  Compensa- 
tion Act.  White  v.  Loades  (1917)  178 
App.  Div,  236,  164  N.  Y.  Snpp.  1023; 
Vincent  v.  Taylor  Bros.  (1917)  180  App. 
Div.  818,  168  N.  Y.  Supp.  287;  Re  Boyer 
(1917)  —  Ind.  App.  — ,  117  N.  E.  507. 

The  busineag  of  threshing  grain  was 
not  inclnded  in  the  hazardoos  employ' 
ments  en  tuner  at  ed  in  the  New  York  stat- 
ntes,  when  the  decisions  of  the  New 
York  conrts  were  handed  down.  A  re- 
covery was  allowed,  however,  in  'the 
White  Case,  because  the  injury  was  re- 
ceived while  the  employee  was  engaged 
in  operating  a  vehicle,  that  is,  while 
patting  the  threshing  machine,  which 
was  mounted  on  wheels,  into  the  bam; 
in  the  Vincent  Cajc,  however,  the  em- 
ployee was  injured  while  feeding  bnn- 
dles  of  grain  into  the  threshing  machine, 
and  the  award  of  compensation  was  re- 
versed, aa  not  being  within  the  operation 
of  the  statute,  the  court  rejecting  the 
contention  of  the  applicant  that  the 
operBition  of  a  threshing  machine  was 
"milling  bnsiness."  In  the  Boyer  Case, 
the  employe  was  held  entitled  to  an 
award  under  the  Indiana  statute,  since 
that  statute  applies  to  occupations  gen- 
erally, not  being  restricted  to  specified 
hazardous  occupations,  but  excludii^ 
merely  a  few  designated  cases,  including 
"farm  or  agrioaltural  laborers." 

On  the  other  hand,  the  Iowa  court  has 
held  that  an  applicant  must  be  found  to 
be  a  "farm  or  other  laborer  engaged  in 
agricultural  pursuits,"  eipressly  ex- 
eluded  from  the  operation  of  the  Iowa 
statote,  where  he  was  the  employee  of 
the  owner  of  a  oom  shredder,  who  vras 
engaged  in  the  busiuesB  of  operating  the 
said  machine  for  profit,  going  from  farm 
to  farm.  Stycord  v.  Horn  (1917)  — 
Iowa,  — ,  162  N.  W.  249.  The  court  said 
that  no  authorities  were  cited  by  either 
party  on  this  point;  and  the  decisions 
of  the  Indiana  and  New  York  cases  are 
subsequent  in  point  of  time.  The  Indi- 
ana court  cites  both  the  New  York  and 
Iowa  cases,  and  expressly  adopts  the 
position  taken  by  the  New  York  court. 

The  Minnesota  court  has  also  held 
that  an  employee  of  one  who  owns  a 


steam  thresher,  and  threshes  grain  for 
farmer  nnder  contract,  is,  while  em- 
ployed about  the  threshing  machine,  in 
the  course  of  threshing  grain  upon  a 
farm,  a  ' '  farm  laborer, ' '  and  is  ex- 
empted from  the  operation  of  the  Com- 
gensation  Act.  State  ex  kel.  Btkle  v. 
iiSTsiOT  Ct.  ante,  198.  The  court  cites 
both  the  New  York  and  Iowa  cases,  and 
adopts  the  position  taken  by  the  court 
in  the  latter  case. 

OSeen  and  atookholdera  of  oorpoca- 
tion  a*  employeea. 
Although  a  man  may  own  95  per  cent 
of  the  stock  of  the  company,  he  and  the 
company  are  separate  individuals,  and 
he  may  be  an  employee  of  the  company 
within  the  meaning  of  the  New  York 
act.  Kennedy  v.  Kennedy  Mfg.  &  En- 
gineering Co.  (1917)  177  App.  Div.  56, 
163  H.  Y.  Supp.  944,  I'cvereed  on  rehear- 
ing (1918)  —  App.  Div.  — ,  168  N.  Y. 
Supp.  1114.  And  an  insurer,  who  treats 
the  claimant  as  an  employee,  and  in- 
cludes his  salary  in  the  pay  roll,  as  the 
basis  for  the  premium  to  be  paid  by  the 
employer,  cannot  subsequent^  deny  that 
he  was  an  employee. 

So,  in  Eeddv  v.  National  Excavating 
&  Foundation  Co.  (1917)  178  App.  Div. 
943,  164  N.  Y.  Supp.  1110,  the  appellate 
division,  without  opinion,  unanimously 
affirmed  an  award  of  the  commission,  in 
which  Lyon,  commissioner,  said  that  the 
question  in  the  case,  which  was  answered 
in  the  affimiative,  was  as  follows:  "Can 
a  man,  who  has  been  successful  in  busi- 
ness, and  who  lias  acquired  skill  and 
reputation  in  that  business,  but  who  has 
met  with  business  reverses,  so  that  he 
is  unable  to  transact  business  in  his  own 
name,  incorporate  a  company  in  which 
such  good  will  ,as  he  has  gathered  to 
himself  by  his  past  success  in  bnsiness, 
and  his  skill  and  experience,  can  be 
availed  of,  and  place  himself  in  the  posi- 
tion of  an  employee  in  that  corporation, 
in  such  wise  as  to  he  covered  for  com- 
pensation under  the  terms  of  the  New 
York  Compensation  Lawt"  10  N.  T. 
S.  D.  E.  621. 

So,  too,  compensation  cannot  be  de- 
nied to  one,  simply  because  he  happened 
to  be  the  president,  or  other  executive  or 
managing  officer,  of  a  corjwration  that 
employs  him,  and  that  fact  alone  is  not 
sufficient  to  eliminate  hiin  from  among 
those  regarded  as  employees,  within  the 
meaning  of  the  Compensation  Act.  Re 
Raynes  (1918)  —  Ind.  App.  — ,  118 
N.  E.  387.  The  court  said  that,  in  a 
general    way,    an    employee 
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Compensation  Act  is  one  whose  remu- 
neration is  popularly  designated  as 
wages  rathcc  than  salary;  whose  com- 
pensation for  services  is  not  munificent ; 
who  may  reasonably  be  presumed  to  be 
dependent  on  his  wages  for  the  support 
of  himself  and  family,  and  whose  wife 
and  young  children  may  reasonably  be 
presumed,  without  proof,  to  be  depend- 
ent upon  him  for  support;  whose  labor 
is  manual  or  of  a  like  degree  of  indus- 
trial or  commercial  importance  as 
manual  labor  when  viewed  from  the 
standpoint  of  individual  accomplish- 
menta. 

In  passing  upon  the  facts  of  the  case 
at  bar,  the  court  said:  "If  the  corpora- 
tion is  great  and  powerful,  with  exten- 
sive financial  reaourees,  if  an  official  is 
a  large  stockholder,  and  his  time  is  occu- 
pied in  the  dischai^  of  the  usual  duties 
of  his  office,  and  liis  salary  is  fixed  be- 
cause of  the  discharge  of  such  duties, 
it  would  seem  apparent  that  he  could  not 
be  refrarded  as  an  employee  under  such 
an  act.  But,  in  aiiothci-  corporation  of 
humbler  proportions,  suth  aii  official 
might  serve  in  a  dual  capacity ;  that  is, 
as  an  officer,  and  also  as  a  workman.  It 
is  not  unreasonable  to  conceive  of  a 
ease,  where  the  dischat^e  of  the  official 
duties  would  constitute  but  a  small  j>or- 
tion  of  the  services  rendered  by  him  to 
the  corporation." 

But  the  president  and  principal  exec- 
utive officer  of  a  corporation  which  cm- 
ploys  workmen  in  a  hazardous  occupa- 
tion, who  cams  $75  a  week,  whose  salary 
is  not  interrupted  by  the  accident,  and 
whose  stock  dividends  for  the  preceding 
year  amounted  to  $30,000,  cannot  be 
considered  as  an  employee,  within  the 
meaning  of  the  Kew  York  act.  Bowne 
V.  S.  W.  Bowne  Co.  (1917)  221  H.  T.  28, 
116  N.  E.  364.  The  eoui-t  said:  "Con- 
ceding that  a  corporation  may  employ 
its  officers  as  workmen  to  handle  lum- 
ber, operate  lathes,  or  set  brakes,  or  to 
act  as  superintendents  and  foremen,  it 
must  also  be  conceded  that  the  higher 
executive  officers  of  a  corporation  are 
not,  as  such,  its  employees,  in  the  ordi- 
nary use  of  the  word,  nor  are  they  ex- 
pected to  perform  manual  labor.  .  .  . 
A  workman,  in  a  broad  sense,  Ir  one 
who  works  in  any  department  of  physi- 
cal or  mental  labor,  but,  in  common 
speech,  is  one  who  is  employed  in  man- 
ual labor,  such  as  an  artificer,  mechanic, 
or  artisau;  while  an  employee,  in  a  broad 
sense,  is  one  who  receives  salary  or 
wages  or  other  compensation  from  an- 
other,  ■  .  ■  but,  in  common  speech,  the 
LJt.A.lS)18F. 


term  is  usually  applied  to  clerks,  labor- 
ers, etc.,  and  not  to  the  higher  officers 
of  a  corporation.  The  statutory  defini- 
tion sx>eaks  of  one  'in  the  service'  of  an 
employer.  In  a  broad  sense,  the  oEficers 
of  a  corporation  serve  it,  but,  in  com- 
mon speech,  they  are  not  referred  to  fts 
its  servants  or  employees." 

Under  the  rulings  of  the  court  of  ap- 
peals, a  son  is  not  an  employee  of  his 
father  within  the  meaning  of  the  Com- 
pensation Act,  where  the  son  was  the 
practical  manager  of  the  business,  and 
did  not  receive  a  stated  salary,  but  drew 
from  the  business,  with  the  consent  of 
the  father,  from  time  to  time,  such 
moneys  as  he  desired,  the  amount  for 
the  year  preceding  his  death  exceeding 
$10,000.  Re  Howard  (1917)  221  N.  T. 
605,  117  N.  E.  1072,  reversing,  without 
opinion,  a  judgment  of  the  appellate  di- 
vision reported  in  (1917)  176  App.  Div. 
940,  162  N.  Y.  Supp.  1124,  in  which  the 
appellate  division,  without  opinion, 
unanimously  affirmed  an  award  of  the 
compensation  commission. 
Members  of  m  partmerakip. 

Under  the  English  act,  it  has  been 
held  that  one  member  of  a  partnership 
is  not  entitled  to  compensation  for  in- 
juries received  while  working  for  the 
partnership.  Ellis  v.  Ellis  [1905]  1 
K.  B.  (Eng.)  324,  74  L.  J.  K.  B.  N.  S. 
229,  53  Week.  Rep.  311,  92  L.  T.  N.  S. 
718,  21  Times  L.  R.  182. 

One  of  the  partners  cannot  be  an  em- 
ployee of  the  partnership,  so  that  be  or 
his  dependents  would  be  entitled  to  com- 
pensation for  injuries  received  by  him 
while  working  for  such  partnership. 
Cooper  V.  Industrial  Acci.  Com.  (1918) 
—  OaL  — ,  171  Pac.  684.  The  court 
said:  "The  law  relative  to  compensa- 
tion, as  between  master  and  servant,  or 
cmployar  and  employee,  for  injunes  suf- 
fered by  the  latter,  contemplates  two 
persons  standii^  in  this  opposed  rela- 
tion, and  not  the  anomaly  of  one  person 
occupying  the  dual  relation  of  master 
and  servant,  employer  and  employee, 
plaintiff  and  defendant,  or  person  en- 
titled to  a  judgment  or  award  in  his 
favor  and  person  bound  to  pay  a  part 
thei-eof  out  of  his  own  proportionate 
share  of  the  partnership  property,  and 
the  balance,  amounting  possibly  to  the 
whole  thereof,  out  of  his  own  individual 
estate. ' ' 
TeBchera. 

A  teacher  in  an  occupational  school  is 
not  a  laborer,  workman,  or  mechanic, 
within  the  meaning  of  the  Massachusetts 
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act,  although  he  utetrncts  ia  mechanicE 
by  aetnal  demonstration  in  the  repair  of 
antomobilee-  IiEsuer  v.  Loweu,,  ante, 
197. 

This  decision  might  be  criticized  upon 
the  groand  that  it  turns  upon  a  fine 
definition  of  terms,  and  ignores  the  fact 
that  the  employee  was  subjected  to  pre- 
cisely the  same  dangers  as  he  would 
have  been  subjected  had  he  been  a  regu- 
lar mechanic  ot  workman,  earning  his 
wages  by  the  use  of  his  hands,  rather 
than  by  instructing  others.  The  decision 
does  not  reflect  a  liberal  construction  of 

BtBtn>  mm  emplorea  aa  dependent  npoa 
k^ovnt  of  VAEM  rseelTed. 

The  English  act  provides  that  the  term 
"workman,"  aa  used  therein,  does  not 
inclade  any  person  whose  remuneration 
exceeds  £250  a  year.  And  it  has  been 
held  that  a  retired  master  mariner,  who 
was  employed  to  take  charge  of  ships  in 
port  in  the  absence  of  their  captains,  at 
wages  amounting  to  aboot  £130  a  year, 
and  who  was  then  employed  to  go  abroad 
to  take  cha^e  of  a  vessel  and  sailed  it 
to  a  certain  port,  and  then  possibly 
home,  and  whose  wages  while  going  to 
the  foreign  port  were  £10  per  month, 
and  whose  wages  while  in  command  of 
the  vessel  would  be  £20  a  month,  with 
board  amounting  to  about  £4  and  10 
shillings  per  month,  and  whose  employ- 
ment in  going  for  the  vessel  and  bring- 
ing it  home  would  not  exceed  six  months, 
is  an  employee  within  the  meaning  of 
the  Compensation  Act,  so  that  his  de- 
pendents are  entitled  to  recover  compen- 
sation for  his  death  while  in  charge  of 
the  vessel,  although,  at  that  particular 
time,  he  was  earning  more  than  £250 
per  year;  since  his  earnings  for  the  en- 
tire year  are  to  be  taken  into  considera- 
tion in  determining  whether  or  not  the 
wages  exceed  £250  a  year.  Griffith  t. 
Penriiyn  Caafle  [1917]  1  K.  B.  (Eng.) 
474,  86  L.  J.  K.  B.  N.  S.  449,  116  L.  T. 
X.  S.  169,  10  B.  W.  C.  C.  114. 
EBiplar«e«  paid  ttf  oitaimlMlon  or  by 

The  fact  that  an  employee  is  paid  a 
commission  does  not,  in  itself,  constitute 
the  relationship  of  independent  con- 
tractor. Easton  v.  Industrial  Acci.  Com- 
mission (1817)  34  Oal.  App.  321,  167 
Pac.  288. 

So,  the  mere  fact  that  an  employee 
engaged  in  the  work  of  selling  property 
is  paid  l^  commission  upon  the  amonnt 
of  his  sales  does  not  create  the  relation- 
ship  of  indepeixdmt  eontractor.  Brown 
ULAA918F. 


V.  Industrial   Acci.  Commission    (1917) 
174  Oal.  457,  163  Pac.  634. 

And  a  traveling  salesman,  selling  the 
wares  of  his  employer  on  a  commission 
basis,  with  a  guaranteed  net  return  of 
so  much  per  week  for  his  services,  is  an 
employee,  wtthtn  the  meaning  of  the 
New  York  act.  Gumett  v.  L.  P.  Boss 
Co.  (1917)  —  App.  Div.  — ,  167  N.  T. 
Supp.  1102,  unanimously  afQrming,  with- 
out opinion,  the  award  of  the  Commis- 

Tbe  fact  that  an  employee  is  paid  in 
proportion  to  the  amount  of  work  he 
does  does  not  constitute  him  an  inde- 
pendent contractor,  so  as  to  be  outside 
the  application  of  the  Wisconsin  act. 
Komula  v.  General  Acci.  F.  &  Life  Assur. 
Corp.  (1917)  165  Wis.  520,  162  N.  W. 
919. 
WiTcs,     cliildren,     and     member*     of 

famllr. 

A  wife  cannot  be  an  employee  of  her 
husband,  within  the  meaning  of  the 
Massachusetts  act,  so  as  to  render  his 
insurer  liable  for  injuries  to  her;  siuee 
employment,  under  the  act,  presupposes 
a  contractual  relationship,  and  a  mar- 
ried woman  cannot,  under  the  laws  of 
Massachusetts,  make  a  contract,  express 
or  implied,  with  her  husband.  Re 
Humph  RET,  ante,  193. 

A  minor  doing  such  work  as  his  father 
directs  him  to  do,  about  the  father's 
place,  and  receiving  such  sums  as  his 
father  gives  him,  without  any  contract 
of  employment  between  them,  is  not,  in 
a  case  where,  by  statute,  the  father  is 
entitled  to  the  services  of  the  minor,  an 
employee,  within  the  meaning  of  the 
Compensation  Act,  so  as  to  render  the 
father's  insurer  liable  for  injury  arising 
out  of  sen'ices  which  the  boy  was  ren- 
dering to  the  father.  ^Etka  L.  Ins.  Co. 
V,  IND0BTKIAL  Acci.  Commission,  ante, 
194. 

No  contract  of  employment  can  he  in- 
ferred between  a  father  and  his  son, 
thirteen  years  of  age,  where,  when  the 
hoy  went  to  work,  there  was  nothing  at 
all  said  aboat  his  wages,  and  he  was 
injured  a  short  time  after  he  began  to 
work,  but  before  any  wages  had,  in  fact, 
been  paid  to  hira.  Hillestad  v.  Indus- 
trial Ins.  Commission  (1914)  80  Wash. 
426,  141  Pac.  913,  Ann.  Cas.  1916B,  789, 
6  N.  C.  C.  A.  763. 

The  exclusion  of  "members  of  the  em- 
ployee's family  dwelling  in  his  house" 
from  the  class  of  employees,  as  defined 
in  the  Connecticut  statote,  does  not  have 
the  effect  of  rendering  the  statute  in- 
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applicable  to  an  employee  of  a  partner- 
ship, althoug:h  he  may  be  a  aoa  of  one 
of  the  partners,  and  a  member  of  his 
fatlier's  family,  residing  in  the  latter's 
house.  McNamara  v.  MoNamara  (1917) 
91  Conn.  380,  100  Atl.  31. 

The  English  statute  expressly  provides 
that  the  term  "workman"  does  not  in- 
clude a  member  of  the  employer's  fam- 
ily, dwelling  in  his  house, 

Thas,  a  son,  twenty- six  years  of  age, 
who  is  employed  by  his  father,  lives 
with  him,  and  pays  his  board  and  lodg- 
ing, is  a  member  of  the  father's  family, 
dwelling  in  liis  house,  and,  consequently, 
is  not  a  workman,  M'Dougall  v.  M 'Don- 
gall  [1911]  S.  C.  426,  48  Scot  L.  R.  315, 
4  B,  W.  C.  C.  373. 

_  So,  a  son  living  in  the  same  house  with 
his  father,  and  employed  by  him  to  aid 
in  carrying  out  a  contract,  cannot  re- 
cover from  the  principal,  since  be  could 
not  recover  from  the  contractor,  his 
father,  under  the  definition  of  workman 
contained  in  the  act.  Marks  v.  Came 
[1909]  2  KL  B.  (Eng.)  516,  78  L.  J.  K.  B. 
N.  S.  863,  100  L.  T.  N.  S.  950,  25  Times 
L,  B.  620,  53  Sol.  Jo.  561,  2  B.  W,  C.  C. 
186. 

Imdep«iide&t       ««ntr*ot«r*,       labooK- 
traotara,  aad  tlielr  •Mployeci. 

Cases  merely  determining  whether  or 
not  a  person  is  an  independent  con- 
tractor, or  an  employee,  have  not  been 
taken,  as  these  cases  are  determined  by 
principles  of  general  law,  which  are  in 
no  wise  controlled  by  the  Compensation 
Statute, 

Independent  contractors  are  not  em- 
ployees within  the  meaning  of  the  Com- 
pensation Acts,  and  no  compensation  is 
recoverable  for  injuries  suffered  by 
them.  Brown  v.  Industrial  Acci.  Com- 
mission (1917)  174  Oal.  457,  163  Pac. 
664;  Easton  v.  Industrial  Acci.  Commis- 
sion (1917)  34  Cal.  App.  321,  167  Pac. 
288;  Columbia  School  Supplv  Co.  v. 
l«wis  (1917)  —  lEd.  App.  — ,  115  N.  E. 
103;  Zeitlow  v.  Smock  (1917)  —  Ind. 
App.  — ,  117  N.  E.  665;  Sugar  Valley 
Coal  Co.  V.  Drake  (1917)  —  Ind.  App. 
— ,  117  N.  E.  937;  McAllister's  Case 
(1918)  229  Mass.  193,  118  N,  E,  326; 
Carleton  v.  Foundrv  &  Mach.  Products 
Co.  (1917)  —  Mich!  — ,  iro  N.  W.  816; 
Woods  V.  Tnpper  Lake  Chemical  Co. 
(1917)  221  N.  Y.  660,  117  N.  E.  1087; 
Komula  v.  General  Acci.  Fire  &  Life 
Assur.  Corp.  (1917)  165  Wie.  520,  162 
Jf.  W.  919. 

And  a  subcontractor  is  not  entitled  to 
compensation,  nnder  the  Indiana  statute. 


Mobley  v.  J.  S.  Rogers  Co.  (1918)  — 
Ind.  App.  — ,  119  N-  E.  477. 

And  employees  of  an  independent  con- 
tractor cannot  bold  the  principal  em- 
ployer liable  for  compensation,  under  the 
California  statute.  Fidelity  &  D.  Co.  v. 
Brash  (1917)  —  CaL  — ,  168  Pac.  890; 
nor  under  the  New  Tork  statute;  Kackel 
V.  Serviss  (1917)  180  App.  Div.  54,  167 
N.  Y.  Supp.  348. 

But  employees  of  a  contractor  can  re- 
cover against  the  subscriber,  if  the  em- 
ployee shows  he  was  at  work  on  premises 
under  the  control  and  management  of 
the  subscriber,  or  where  the  contractor 
had  agreed  to  perform  the  particular 
work,  and,  in  addition,  that  his  injury 
arose  out  of  and  in  the  course  of  the 
employment,  which  was  a  part  of  the 
subscriber's  trade  or  business,  and  not 
merely  incidental  or  ancillary  to  it. 
Comerford's  Case  (1918)  229  Maaa.  573, 
118  N.  E.  900. 

Some  statutes  expressly  make  the 
principal  employer  liable,  under  speci- 
fied circumstances,  for  injuries  to  em- 
ployees of  contractors  and  subcontract- 
ors. If  a  subcontractor  employs  another 
in  respect  to  the  work  which  is  the  sub- 
ject of  the  contract,  the  rights  of  tbe 
employee,  under  the  Wisconsin  act,  are 
not  affected  by  the  invalidity  of  the  sub- 
contract. Wausau  Lumber  Co.  v.  Indus- 
trial Commission  (1917)  166  Wia.  204, 
164  N.  W.  836. 

Under  the  Illinois  statute,  it  is  the 
duty  of  the  principal  contractor  to  see 
to  it  that  a  subcontractor  insures  his 
liability  to  pay  the  compensation  pro- 
vided by  the  act,  or  he  himself  becomes 
liable  to  pay  such  compensation;  and  he 
does  not  become  free  from  liability, 
merely  by  insisting  and  demanding  re- 
peatedly that  the  subcontractor  take  out 
insurance,  nor  even  by  advancing  to  him 
the  money  with  which  to  pay  for  the 
insurance,  where  the  subcontractor  fails 
to  take  out  such  insurance.  .  Butler 
Street  Foundry  &  Iron  Co.  v.  Industrial 
Bd.  (1917)  277  HI.  70, 115  N.  E.  122. 

But  the  owner  of  a  building,  upon 
which  a  contractor  is  doing  work,  does 
not  become  liable  for  compensation  for 
injuries  to  one  of  the  contractor's  em- 
ployees, for  failure  to  require  the  con- 
tractor to  take  out  insurance  in  accord- 
ance with  the  terms  of  the  Illinois  act, 
where  the  contractor  had  already  taken 
out  such  insurance.  Houlihan  v.  Solz- 
bei^r  &  Sons  Co.  (1917)  282  HI  76, 118 
N.  E.  429. 

The  burden  of  proof  of  showing  that 
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the  relatiooship  of  employee  and  em- 
^iloyer,  rather  than  that  of  iudependeot 
cootraetor,  existed  &t  tbc  time  the  in- 
jury was  received,  ia  upon  the  petitioner, 
and  it  is  therefore  nnneccgsary  for  the 
employer,  relying  upon  such  a  defense, 
to  introdnee  any  evidence.  Zeitlow  v. 
Smock  (1917)  —  Ind.  App.  — ,  117  N.  E. 
665. 

Whether  or  not  the  applicant  was  as 
employee  within  the  protection  of  the 
statnte,  or  an  independent  contractor,  is 
a  question  of  fact,  and  not  subject  to 
review  if  the  evidence  is  confiicting;  but 
where  the  evidence  is  undisputed,  and  is 
reasonably  susceptible  of  but  a  single 
inference,  the  question  of  what  relation 


is  shown  to  exist  ia  a  qaestion  of  law. 

ibid. 

Where  there  is  substantial  evidence  in 
support  of  a  finding  that  the  deceased 
workman  was  an  employee  of  a  sub- 
contractor, the  finding  must  prevail. 
Wauaau  Lumber  Co.  v.  Industrial  Com- 
mission (Wis.)  supra. 

A  finding  by  the  commission  that  the 
relationship  of  employer  and  employee 
existed  between  the  parties,  rather  than 
the  relation  of  independent  contractor, 
will  not  be  disturbed,  where  the  court  is 
satisfied  that  the  evidence  sustained  the 
conclusion.  Gorter  v.  Industrial  Acci. 
Commission  (1917)  —  CaL  App,  — ,  169 
Pac.  262.  W.  M.  G. 
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BAUERLE  ft  STARK  COMPANT. 

(282  lU.  537,  118  N.  E.  991.) 

Workmen's  comi>ensatlan  —  minor  em- 
ployed withont  permit. 
A  minor  employed  without  the  necessary 
permit  ia  not  an  employee,  and  therefore 
compensation  for  injiiriea  to  him  cannot  be 
made  under  the  Workmen's  Compensation 
Act,  but  must  be  adjusted  in  a  common-law 
action  for  damages. 

For  orter  cases,   see  Master  and  Servant, 
It.  a,  1,  in  Dig.  ISt  N.  8. 

(February  SO,  1918.) 

APPEAL  by  plaindfl  from  a  judgment  of 
the  Appellate  Court,  Firat  District, 
versing  a  judgment  of  the  Superior  Court 
for  Co<dc  County  in  his  favor,  in  an  acticai 
brought  to  recover  damages  for  perscoial 
injuries  alleged  to  have  been  caused  by  de- 
fendant's violation  of  the  Child  Labor  Act. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesars.  David  K.  Tone,  Frank  A. 
Rockliold,  and  WeTtnouth  Klrkland,  for 
appellant: 

It  is  not  compulsory,  but  elective,  that 
the  servant's  constitutional  right  to  aut 
damages  and  have  his  case  tried  by  a  jury 
ia  only  taken  away,  where  the  servant, 
a  part  of  his  contract  of  hiring,  volimtarity 
elected     to     relinquish     his     constitutional 


Note. —  As  to  applicability  of  Compem 
tiott  Statutes  to  minors,  see  annotation  f 
lowing  this  case,  post,  S09. 


Deibeikis  v.  Link-Belt  Co.  261  111.  454, 
104  N,  E.  211,  Ann.  Caa.  19I5A,  241,  5  N.  C. 
C.  A.  401. 

Plaintiff's  contract  of  luring  to  woric  on 
the  sandpaper  machine  in  questimi  was  un- 
lawful—prohibited by  a  penal  statute — and 
therefore  he  is  not  deprived  of  his  right  to 
sue  for  dEmiagea,  because  he  has  voluntarily 
relinquished  that  right  as  a  part  of  his 
contract  of  hiring. 

Hetsel  V.  Wasson  Piston  Ring  Co.  89 
N".  J.  L.  201,  L.R.A.lfll7D,  7S,  98  Atl.  30«! 
Lostutter  v.  Brown  Shoe  Co.  203  111.  App. 
517. 

Messrs.  Pylle,  Ryner,  &  Dale  for  ap- 
pellee. 

Farmer,  J.,  delivered  the  opinion  of  the 

Appellant,  Aloity  Roszek  { hereafter  called 
plaintifT),  by  his  father  as  next  friend, 
brought  suit  against  appellee,  the  Baiierle  ft 
Stark  Company  ( hereafter  called  defend- 
ant), in  the  superior  court  of  Cook  county. 
The  declaration  alleged  the  defendant  on 
March  2,  1914,  was  engaged  in  the  manufac- 
ture of  sewing  machines,  and,  in  the  prose- 
cution of  such  busineas,  was  operating  sand- 
paper machines,  with  rollers  and  gears; 
that  plaintiff  on  anch  date  was  fifteen  years 
of  age,  and,  wmtrary  to  the  statute,  was 
employed  by  defendant  to  work  at  and 
about  such  a  machine;  and  that,  while  so 
working,  plaintiff's  right  hand  was  caught 
bet\veen  the  rollers  of  said  machine  and  in- 
jured, to  the  damage  of  plaintiff  in  the  sum 
of  $10,000.  During  the  trial,  an  amendment 
to  the  declaration  was  added,  that  plaintiff 
was  otherwise  disabled,  both  internally  and 
externally.  Defendant  filed  a  plea  of  the 
general  isaue,  and  also  a  special  plea  setting 
I  up  the  defense  that  plaintiff  could  not  main- 
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tain  his  ution  at  Inn,  brcniiBe  the  parti 
were  operating  under  the  provisions  of  the 
Workmen's  Coinxienaatioii  Act  of  lUii 
Plaintiff  filed  a  demurrer  to  the  speciaJ 
plea,  which  was  sustained.  A  trial  was  ~ 
before  a  jury,  which  resulted  in  a  verdict 
and  judgment  in  favor  of  plaintiff  in 
sum  of  *3,000.  Defendant  perfected  an 
peal  to  the  appellate  court  for  the  first 
district,  where  the  judgment  of  the  superior 
court  was  reversed,  on  the  ground  the 
superior  court  was  without  jurisdiction,  and 
that  plaintiff's  sole  remedy  was  under  the 
Workmen's  Compensation  Act.  The  appel- 
late court  granted  a  certificate  of  impor- 
tance, and  the  cause  has  been  brought  to 
this  court  by  appeal. 

It  is  not  controverted  that  plaintiflf 
less  than  sixteen  years  of  age  at  the  tim 
the  injury;  that  his  right  hand  was  caught 
.in  the  rollers  of  the  machine  he  was  operat- 
ing, and  his  fingers  crushed,  necessitating 
the  amputation  of  the  third  finger  at  the 
second  joint  and  leaving  the  little  finger 
stiff;  that  defendant  was  operating  undc 
the  Workmen's  Compensation  Act,  and  that 
plaintiff  had  never  elected  not  to  be  bound 
by  the  provisions  of  said  act.  Plaintiff 
tended,  and  offered  evidence  to  prove,  that 
as  a  result  of  the  injury  an  infection  set 
necessitating  plaintiff  being  taken  to  a  h< 
pital;  that  he  became  seriously  ill;  that 
lung  trouble,  fever,  and,  later,  tuberculosis, 
developed  in  regular  sequence  after  the  in- 
jury, and  as  a  result  thereof.  The  question 
to  be  determined  is  whether  or  not  the  par- 
ties were  operating  under  and  bound  by  the 
provisions  of  the  Workmen's  Compensation 
Act.  If  they  were,  then  the  superior  court 
did  not  have  jurisdiction.  It  is  admitted 
defendant  was  operating  under  the  act. 
Plaintiff  was  a  minor  fifteen  years  of  age, 
and  had  not  elected  not  to  be  bound  by  the 

Paragraph  2  of  g  6  of  the  Workmen's 

Compensation  Act  (Kurd's  Rev.  Stat.  1916, 
p.  1274),  provides;  "Every  person  in  the 
service  of  another  under  any  contract  of 
hire,  eitpiess  or  implied,  oral  or  written, 
including  aliens,  and  minors  who  are  legally 
permitted  to  work  under  the  laws  of  the 
state,  who,  for  the  purpose  of  this  act,  shall 
be  considered  the  same  and  have  the  same 
power  to  contract,  receive  payments  and 
give  quittances  therefor,  as  adult  em- 
ployees." 

The  Child  Labor  Act  (Kurd's  Rev.  Stat. 
1016,  p.  1239),  by  1  ZO,  provides  no  child 
under  the  age  ot  fourteen  years  shall  be 
employed  in  certain  named  occupations, 
which  include  manufacturing  establish- 
ments. Paragraph  20c  provides  that  no 
cliild  under  sixteen  years  of  age  and  over 

L.R.A.1918F. 


■  fourteen  shall  be  employed  in  various  lines 
of  industry  mentioned,  including  manufac- 
turing establishments,  unless  there  is  flrtt 
produced  and  placed  on  file  in  such  estab- 
lishmeiits,  and  accessible  to  the  state  fac- 
tory inspector,  an  age  and  school  ceitificate, 
as  prescribed  in  1  20d.  Paragraph  20j  of 
said  act  provides  no  child  under  the  age  of 
sixteen  years  shall  be  employed  at  certain 
kinds  of  work  (naming  them) ,  among  which 
is  operating  or  assisting  in  operating  sand- 
paper machinery. 

Plaintiff  was  over  fourteen  years  of  age 
at  the  time  of  the  injury;  hence,  was  old 
enough  to  be  employed  by  defendant.  He 
was  under  sixteen  years  of  age,  however, 
and  was  not  old  enough  to  be  employed  in 
operating  sand-paper  machines.  Plaintiff 
contends  he  was  not  "legally  pMmitted  to. 
work"  at  such  employment,  and,  for  thac 
reason,  is  not  an  "onployee,"  a£  de&ied  by 
!  6  before  set  out.  A  penalty  is  provided 
against  any  person,  firm,  corporation,  agent, 
manager,  superintendent,  or  foreman  ot  any 
firm  or  corporation  for  a  violation  of  the 
Child  Labor  Law. 

Plaintiff  was  between  the  ages  of  fourteen 
and  sixteen  years,  and  might  legally  be  em- 
ployed in  a  manufacturing  establishment, 
though  not  to  work  with  certain  appliances 
or  machinery,  including  sand-paper  ma- 
chines ;  but  he  could  not  be  legally  employed 
without  the  permit,  required  by  law  of 
minors  between  the  ages  of  fourteen  and 
sixteen  years.  No  such  permit  was  obtained 
by  plaintiff,  authorizing  his  employment  in 
defendant's  factory  for  any  purpose,  and,  a» 
we  understand  the  definition  of  employees 
made  subject  to  the  Workmen's  Compensa- 
tion Act  by  S  5  of  said  act,  it  embraces  only 
minors  who  are  legally  permitted  to  work, 
A  minor  under  the  age  of  fourteen  years 
could  not  lawfully  be  employed  to  work  in  a 
manufacturing  establishment,  and  if  em- 
ployed contrary  to  law,  and  injured  while 
so  employed,  he  could  not  be  regarded  as  an 
employee  within  the  provisions  of  the  Worit- 
men's  Compensation  Act.  The  same  rule 
applies  where  a  minor  between  the  ages  of 
fourteen  and  sixteen  yeara  is  working  with- 
out a  permit  having  been  obtained.  In  both 
cases,  the  employment  is  unlawful. 

Both  phases  of  this  question  have  been 
passed  upon  by  the  supreme  court  of  Wis- 
consin, under  a  statute  Bubstantially  identi- 
cal with  I  5  of  the  Workmen's  Compensa- 
tion Act  of  this  state.  In  Foth  v.  Macomber 
ft  W.  Rope  Co.  161  Wis.  649,  164  N.  W.  369, 
11  N.  C,  C.  A.  599,  the  plaintilT  was  of  an 
age  wbere  he  could,  subject  to  the  require- 
ments of  the  Child  Labor  Law,  be  employed 
in  defendant's  factory  tor  some  purposes. 
While  it  is  not  expressly  so  stated,  we  un- 
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derffind   from  tlie   atatemcnt  of  the 

ind  from  the  opinion,  that  he  trw  lawfully 

Mnployed  by  defendant,  but  that,  at  the 

(ime  of  hie  injury,  he  was  engnged  at  work 

he  was  prohibited  from  being  employed  to 

do.    He  aaed  defendant  for  damages  in  an 

iclion  at  law,  anij  one  of  the  defenseB  inter- 
posed was  that  he  was  legally  permitted  to 

fnrk  fnr  hire  imder  the  laws  of  Wi 

■lid  was.  therefore,  subject  to  thp  proTiaions 

of  the  Workmen's  Compensation  Act,  not' 

withstanding  he   was   injured   while   doing 

worit  he  could  not  legally  be  employed  ox 

prnnitted    to   do.      This   defense   wu    bub- 

tiined.  and  the  plaintiff  was  held  not  to  bo 

mtitled  to  recover  in  an  action  at  law. 
In  Steti  T.  F.  Mayer  Boot  ft  Shoe  Co.  163 

Wig.  151,  158  JT.  W,  971,  Ann.  Cas.  1918B. 

•75,  the  plaintiff  was  a  boy  between  four- 
teen ana  sixteen  years  of  age.     The  statute 

n(  Wiseonaln    forbade   the   employment   of 

fhildren  of  that  age  in  any  factory  or  work- 
shop, unless  there  was  first  obtained  from 

the  commissioner  of  labor  or  other  speeifled 
persona,  a  written  permit  authorizing  the 
KOployment  of  such  child.  Plaintiff  was 
employed  by  defendant  without  such  permit 
having  been  obtained,  and,  while  so  em- 
ployed, received  injuries,  on  account  of 
nhich  he  brought  a  suit  in  an  action  at  law 
to  recover  damages.  Defendant  contended 
that  the  Workmen's  Compensation  Act  ap- 
plied, and  that  the  suit  at  law  could  not  be 
maintained.  The  court  held  contrary  to 
detaudaiit's  eontemtion,  basing  ita  holding 
«n  the  grovind  that,  no  permit  for  the  em- 
ployment of  plaintiff  hftTing  been  obtained, 
be  waa  not  legally  permitted  to  work,  and 
that,  his  employment  being  unlawful,  he 
<rei  not  within  Um  provisiona  of  the  Work- 
Annotation  —  Applicability   of   Compentation   Statutes  to  minon. 


men's  Compensation  Act.  We  do  not  under- 
stand that  case  to  overrule  or  modify  the 
Foth  Case.  In  the  Steti  Case,  the  court 
referred  to  the  Foth  Case  as  having  been 
correctly  decided,  because  in  that  case  the 
minor  was  legally  employed  and  permitted 
to  work  in  the  employer's  factory,  though 
not  to  work  at  the  machine  by  which  he 
was  injured;  while  in  the  Stetz  Case  the 
employment  was  unlawful  for  any  purpose, 
because  no  permit  had  been  obtained  ta 
required  by  law. 

In  this  case,  the  plea  did  not  aver  that 
any  permit  had  been  obtained,  authorizing 
plaintiff's  employment  tor  any  purpose,  and. 
as  we  understand  the  record,  the  proof 
shows  no  such  permit  was  obtained.  Wifh- 
such  permit,  he  was  no  more  legally 
lifted  to  work  in  defendant's  factory 
than  would  be  a  minor  unde  fourteen  years 
of  age.  In  the  one  case,  a  minor  is  not 
legally  permitted  to  work  at  all,  wbile,  in 
other,  he  ia  only  Ic^Blly  permitted  to 
work  upon  obtaining  the  permit  required  by 
the  Child  Labor  Law.  If  plaintiff  was  not 
legally  permitted  to  work,  he  is  not  em- 
braced within  the  pruviaiona  of  the  Work- 
a  Compensation  Act,  and  hia  action  to 
rer  damages  was  properly  brought. 
American  Car  ft  Foundry  Co.  v.  Armeatiaut, 
214  III.  609,  73  N.  G.  7«a;  Strafford  t. 
Republic  Iron  ft  Steel  Co.  236  111.  371,  20 
L.R..\.(N'.S.)  876.  128  Am.  St.  Rep.  128,  87 
N.  E.  358;  Beaucliamp  v.  Sturgea  ft  B.  Hfg. 
Co.  250  111.  303,  95  N.  K.  204. 

Hie  judgment  of  the  appellate  court  ia 
reversed,  and  the  judgment  of  the  auperior 
;  is  affirmed. 


The  general  subject  of  Workmea's 
CompeosatioQ  Acta  is  treated  in  anno- 
tations in  L.R.A.1916A,  23,  and  L-R.A. 
I9I7D,  80.  For  later  cases  and  annota- 
tions on  Workmen's  Compensation  Stat- 
utes, consult  the  L.R.A.  Indexes  for 
voloines  Bubaequent  to  Li{..A.191TD,  on- 
<Jer  the   title  "Workmen's  Compensa- 

Aa  to  who  are  employers  within  the 
meaning  of  the  Compensation  Statute, 
see  annotation  to  Claremont  Country 
Clirf)  T,  Industrial  Acci.  Commisaion, 
«nte,  179.  As  to  the  applicability  of 
eotnpensfttioQ  statutes  to  the  states, 
coimtiea,  cities,  and  charitable  and  other 
public  institutions,  and  their  employees, 
see  annotation  to  Griswold  v.  Wiciiita, 
ante,  190.      As  to  who   are   employees 


within  the  meaning  of  the  Compensation 
Statute,  sec  annotation  to  State  ex  rel. 
Nicnabet  v.  District  Ct.  ante,  201.  As 
to  what  constitutes  casual  employment 
not  in  the  usual  course  of  the  employer's 
business,  within  the  meaning  of  the 
Compensation  Act,  see  annotation  to 
Marsh  v.  Groner,  post,  215,  As  to  ex- 
trahazardous employments  and  other 
occupations  expressly  included  in  the 
Workmen's  Compensation  Act,  see  anno- 
tation to  F.  W.  Uochspeier  v.  Industrial 
Bd.  post,  230. 

The  New  Jersey  act  applies  to  minors, 
unless  notice  to  the  contrary  be  ^ven 
by  or  to  the  parent  or  guardian  of  the 
minor.  This  provision  relative  to  parents 
and  guardians  is  not  nn constitutional,  as 
depriving  minor  employees  of  the  equal 
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protection  of  the  law.  Young  v.  Sterling 
Loatiier  Works  (1917)  —  N,  J.  — ,  102 
Atl.  395.  A  notice  that  an  employer 
elects  not  to  conte  under  the  provisions 
of  the  act  is  not  suflicient,  where  it  is 
posted  in  the  works  or  given  to  the 
minor  workman  in  his  pay  envelop. 
Troth  V.  Millville  Bottle  Works  (1916) 
89  N.  J.  L.  219,  98  Atl.  435.  But  where 
the  parent  or  guardiBu  of  the  minor 
actually  sees  the  posted  notice  or  the 
notice  in  the  pay  envelop,  then  the  legal 
requirements  as  to  notice  are  fulfilled, 
and  an  action  at  common  law  may  be 
maintained  for  injuries  to  the  minor. 
Brost  V.  Whitall-Tatnm  Co.  (1916)  -89 
N.  J.  L.  531,  L.E.A,1917D,  71,  99  Atl. 
315. 

The  Wisconsin  statute,  however,  ex- 
pressly provides  with  reference  to  the 
election  of  employees  to  be  bound  by 
the  Compensation  Acts,  that  minors 
shall  be  considered  the  same  and  shall 
have  the  same  power  of  contracting  as 
adult  employees.  And  it  has  been  held 
that  a  minor  who  neither  gives  to  the 
employer  nor  files  with  the  Industrial 
Commission  any  notice,  electing  not  to 
be  subject  to  the  provisions  of  the  Com- 
pensation Act,  is  within  its  provisions, 
and  cannot  maintain  an  action  for  dam- 
ages. Lutz  V.  Wilmanna  Bros.  Co. 
(1917)  166  Wis.  210,  164  N.  W.  1002. 

And  in  Mooominee  Bay  Shore  Lumber 
Co.  v.  Industrial  Commission  (1916)  162 
Wis.  344,  156  N.  W.  151,  it  was  held 
that  a  minor  need  not  be  represented  in 
comjwnsation  proceedings  by  a  guardian. 
The  court  said:  "It  is  quite  significant 
that  minors,  mentioned  for  the  purposes 
indicated,  are  not  only  empowered  to 
contract  to  the  same  extent  as  adults, 
but  are,  for  all  such  purposes,  to  be  con- 
sidered the  same  as  adults.  This  is  a 
pretty  plain  li^slative  declaration  that 
a  guardian  to  represent  a  minor,  in  mat- 
ters within  tlie  jurisdiction  of  the  Indus- 
trial Commission  under  the  Workmen's 
Compensation  Law,  is  not  essential." 

So,  too,  it  has  been  held  that  the  West 
Vii^nia  act  applies  to  minors  the  same 
as  to  adults,  where  such  minora  have 
been  legally  employed.  Rhodes  v.  J.  B. 
B.  Coal  Co.  (1916)  79  W.  Va.  71,  90 
S.  E.  796. 

A  minor  who  is  employed  under  the 
statutory  age,  or  employed  without  the 
necessary  permit,  is  not  an  employee 
within  the  meaning  of  the  Compensation 
Statutes,  and,  if  he  is  injured  by  negli- 
gence attributable  to  the  employer,  an 
action  for  damages  for  such  injuries 
may  be  maintained. 
L.KA.19I8F. 


Thus,  a  minor  employed  without  tho 
necessary  permit  is  not  an  employee 
under  the  Illinois  act,  but  may  maintain 
a  common-law  action  for  damages. 
RoszEK  V,  Baueblk  &  S.  Co.  ante,  207. 

And  in  Mess  me  r  v.  Industrial  Bd. 
(1918)  282  HI.  562,  118  N.  E.  993,  tha 
supreme  court  of  Illinois  reversed  an 
award  in  favor  of  the  claimant,  who  was 
a  minor  between  the  ages  of  fourteen 
and  sixteen  years,  and  who  mig'ht  have 
been  legally  employed  in  the  establish- 
ment, but  for  the  fact  that  he  had  not 
secured  the  necessary  permit  to  work. 

So,  too,  the  Minnesota  act  was  In- 
tended to  exclude  from  its  operation 
minors  whose  employment  is  prohibited 
by  law,  and,  consequently,  such  a  minor 
has  a  common-taw  action  for  damages, 
for  injuries  caused  by  the  negligence  of 
the  employer.  Westerlund  v.  Kettle 
River  Co.  (1917)  137  Minn.  24,  162 
N.  W.  680.  After  stating  that  the  lan- 
guage, "minora  who  are  legally  per- 
mitted to  work  under  the  laws  of  the 
state,"  was  intended  to  exclude  from 
the  act  minors  whose  employment  is  pro- 
hibited by  law,  the  Minnesota  court 
said:  "In  the  absence  of  lepalation  to 
the  contrary,  all  minors  may  lawfully 
engage  in  such  employments  or  work  as 
their  age  and  capacity  fit  them,  and  in 
this  respect  are  'legally  permitted' 
to  work,  though  their  contracts,  exeei>t 
as  to  necessities,  are  voidable  at  their 
election.  In  fact,  we  have  no  statute 
expressly  permitting  the  employment  of 
minors,  and  the  use  of  the  words,  'le- 
gally permitted  to  work,'  was  not  in- 
tended as  a  reference  to  permissive 
legislation.  But  we  have  statutes,  and 
have  had  for  many  years,  known  as  the 
Child  Labor  Laws,  by  which  the  employ- 
ment of  minors  of  certain  age  is  ex- 
pressly prohibited,  in  specified  classes  ot 
employment  deemed  detrimental  to  their 
moral  welfare  and  dangerous  to  their 
life  or  limb.  And,  in  making  use  of  the 
language  quoted,  it  is  apparent  that  the 
legislature  intended  to  preserve  the 
status  of  minora,  in  respect  to  their  em- 
ployment in  dangerous  occupations,  and 
to  remove  them  from  the  Compensation 
Act,  when  employed  in  violation  of  law. 
No  other  construction  of  the  statute  e-an 
be  adopted,  that  would  not  be  in  discord 
with  our  whole  legislative  policy  upon 
the  subject." 

So,  in  Hillestad  v.  Industrial  Ins.  Com- 
mission (1914)  80  Wash.  426.  141  Pae. 
913,  Ann.  Cas.  1916B,  789,  6  N.  C.  C.  A. 
763,  it  was  held  that  there  could  be  no 
recovery  of  compensation  for  injuries  to 
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m  miaor  who  iras  employed  in  viotatitm 
of  th«  statate,  forbidding  smptoyiaent  of 
nuBora  otider  a  oertain  age  in  any  fac- 
tory, mill,  workshop,  or  store. 

So,  an  action  at  common  law  may  be 
maintained  for  injimes  to  a  child  em- 
ployed nnder  the  statutory  age,  is  viola- 
tion of  the  New  Jersey  atatntc,  since  the 
Compensation  Act  applies  only  where 
there  is  a  valid  contract  of  hiring.  Het- 
zel  V.  Wasson  Piston  Ring  Co.  (1916) 
89  N.  J.  U  201,  L.II.A.1917D,  75,  98  Atl. 
:tl)ij. 

A  release  by  the  guardian  of  a  minor, 
of  any  clsioi  which  the  minor  might 
Lave  under  tlie  Worlcmen'a  Compensa- 
tion Act,  does  not  preclude  a  recovery 


at 


the  I 


not  within  the  provisions  of  the  Com- 
pensation Act,  because  employed  under 
the  statutory  age.  Stetz  v.  F.  Uavcr 
Boot  &  Shoe  Co.  (1916)  163  Wia.  151, 
156  N.  \V.  971,  Ann.  Cas.  1D18B,  675. 

On  the  other  hand,  in  Ive  v.  Faul 
(1917)  179  App.  Div,  567,  166  H.  Y. 
Supp.  85S,  it  was  held  tliat  the  fact  that 
a  minor  was  employed  in  violation  of 
the  I«,bor  Law  furnished  no  defense  to 
tlie  employer  against  the  payment  of 
compenaation,  nor  did  it  to  the  insur- 
ance company,  whose  contract  provided 
that  it  should  pay  any  sum  due  or  to 
become  due  from  the  employer  because 
of  the  Compensation  Act,  although  the 
contract  of  insurance  also  provided  that 
the  [>olicy  should  only  cover  employees 
who  were  l^ally  employed. 

And,  trnder  the  Wisconsin  statate, 
"minors  who  are  legally  permitted  to 
work,  nnder  the  taws  of  the  state,"  are 
embraced  within  the  act,  and  cannot 
maintain  actions  for  damages,  although, 
at  the  time  of  the  injury,  they  were  do- 
ing work  not  permitted  by  law.  Foth  v, 
ifacomber  &  W.  Rope  Co.  (1915)  161 
Wis.  549.  154  N.  W.  369,  U  N.  C.  C.  A. 
.599;  Lutz  v.  Wilmanns  Bros.  Co.  (1917) 
166  Wis.  210,  164  N.  W.  1002. 

So,  in  Pettee  v.  Noyes  (1916)  133 
Miim.  109,  157  N.  W.  995,  the  court  said 
that  the  provision  by  which  the  statute 
was  made  applicable  to  minors,  "who 
were  legally  permitted  to  work  xmdet 
the  laws  of  the  state,"  had  no  applica- 
tion to  a  student  elevator  operator,  who 
was  injured  while  operating  the  elevator 
alone,  and  who  was  properly  employed, 
but  who  was  not  entitled  to  operate  the 
elevator,  because  he  had  no  license  for 
that  work. 

Bat  the  Itlinois  appellate  court, 
Lostntter  v.  Brown  Shoe  Co.  (1916) 
I.R.A.10I8F. 


m.  App.  51S,  held  that  the  provision  in 
the  Illinois  act,  as  to  "minors  who  are 
legally  permitted  to  work  under  the  laws 
of  the  state,"  ineiades  only  minors  who 
may  legally  jierform  the  work,  under  the 
laws  of  the  state,  at  which  they  are  em- 
ployed. The  court  went  on  to  say:  "It 
does  not  appear  reasonable  that  minors, 
because  they  are  legally  permitted  to 
work  at  some  kind  of  worit  under  the 
laws  of  the  state,  that  therefore,  under 
the  provisions  of  the  Workmen's  Com- 
pensation Aot,  they  may  also  be  em- 
ployed at  work  which  is  unlawful  nnder 
the  Child  Labor  Act."  The  court  called 
attention  to  the  fact  that  the  supreme 
court  of  Wisconsin  had  placed  a  some- 
what different  construction  upon  similar 
language  concerning  the  employment  of 
minors,  but  stated  that  the  construction 
there  adopted  appeared  to  he  contrary 
to  the  well-rcco'p'nized  rule  of  construc- 
tion prevailing  in  Illinois. 

The  West  Virginia  act  abrc^atea  the 
right  of  action  which  a  parent  has  for 
the  loss  of  services  of  a  minor  child,  and 
substitutes  a  mode  of  compensation 
therefor.     Adkins  v.  Hope  Engineering 

6  Suppiv  Co.  (1917)  —  W.  Va.  — ,  94 
S.  E.  506. 

But,  under  the  Massftchnsetts  act,  it 
has  been  held  that  the  fact  that  a  minor 
has  received  full  coiiipcnsatioo,  under 
the  act,  for  his  injuries,  does  not  aSect 
the  riffht  of  a  parent  to  recover  for  his 
loss  because  of  the  child's  injury;  and 
it  was  also  held  that  the  provision  that 
the  insurer  shall  pay  a  part  of  the  med- 
ical expenses  made  necessary  by  injury 
to  an  employee  does  not  take  away,  by 
implication,- the  parent's  remedy  for  his 
own  loss  in  the  shape  of  an  injury  to  the 
minor,  although  the  parent  could  not  re- 
cover expenses  whicb  be  bad  not  been 
compelled  to  pay,  but  which  had  been 
paid  by  the  insurer.  King  v.  Viscoloid 
Co.  (1914)  219  MasB.  421,  106  N.  E.  988, 

7  N.  C.  C.  A.  2M,  Ann.  Cas.  1916D,  1170. 
A  misrepresentation  as  to  the  name 

and  age  of  an  employee,  made  at  the 
time  of  entering  the  employment,  does 
not,  in  the  absence  of  any  proof  that  the 
employer  was  induced  to  enter  into  the 
contract  upon  such  roisreprentation,  oon- 
stitnte  such  a  fraud  as  will  opcrateto 
relieve  him  from  the  statutory  obligation 
to  mate  compensation  in  a  ease  arisii^ 
wider  the  statute ;  especially,  where  it 
does  not  appear  that  there  was  any 
causal  connection  between  the  misrepre- 
sentation and  the  injurv,  Havey  v.  Erie 
i  R.  Co.  (1915)  87  N.  J.  L.  444,  95  AtL 
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124.  The  employee  in  this  case  was,  in 
fact,  18,  and  it  does  not  appear  that  he 
was  below  the  working  age. 

In  the  case  of  the  death  of  a  minor, 
the  New  York  oommiseion  properly 
takes  into  consideration  the  fact  that, 
under  normal  conditions,  his  wages 
would  probably  have  increased.  Kilbei^ 
V.  Vitch  (1916)  171  App.  Div.  89,  156 
N.  T.  Supp.  971.    The  court  held  that 


the  provision  of  §  60  of  the  act,  that  all 
questions  of  dependency  shall  be  deter- 
mined as  of  the  time  of  the  accident, 
does  not  relate  to  the  right  of  the  com- 
mission to  consider  the  probable  earn- 
ing capacity  of  a  minor,  when  hurt,  bat 
simply  is  a  command  to  the  commission 
to  take  into  consideration  only  the  cir- 
cnnistanoes  at  the  time  of  the  accident. 
W.  M.  G. 


PEARL  P.  WALKER 
INDUSTRIAL  ACCIDENT  COMMISSION. 


Workmen's    compensation  —  elTect 
finding  bf  Commission. 

1.  A  finding  by  the  InduBtrial  Accident 
CommiBBion  on  conflicting  evidence  is  bind- 
ing on  the  courts. 

For  other  coies,  see  Courts,  I.  e,  1,  in  Dig. 

ISZ  N.  B. 
Same   —   InMrmlttent      employment   — 

usual  course  ot  bnslneas. 

2.  The  employment  at  intervals  by  a 
boarding  house  keeper  of  assistants  for  the 
chambermaid,  in  keeping  the  houBe  clean  by 
taking  up  carpets  and  cleaning  walls  and 
windows,  is  in  the  usual  course  of  businesB, 
within  the  meaning  of  the  Workmen's  Com- 
potB&tion  Act,  so  aa  to  entitle  one  injured 
while  BO  employed  to  compensation  under 
that  act. 

For  other  caaes,   »ee   Matter  and  BervoMt, 
II.  a,  1.  in  Dig.  I-S2  N.  S. 

(March  19,  1918.) 

CERTIORARI  to  review  an  award  ot  the 
Industrial  Accident  Commission  to  ap- 
plicant, for  an  accidental  injury  sustained 
by  him  while  in  petitioner's  employ.  Award 
aifirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Webster,  Webster,  A  Blewett, 
for  petitioner: 

The  employment  of  Robinson  was  not  in 
the  usual  course  of  the  business  or  occupa- 
tion of  the  petitioner. 

Kelly  V.  Buchanan,  47  Ir.  h.  T.  229;  Ren- 
nie  V.  Reid,  1  B.  W.  C,  C.  324;  Hayes  v. 
Thompson  [1913]  W.  C.  £  Ins.  Rep.  161,  6 
B.  W.  C.  C.  ISOj  Pearce  v.  Londtm  &  8.  W. 
R.  Co.  [1900]  2  Q.  B.   100,  69  L.  J.  Q.  B. 

Not«.  —  As  to  casual  employment  not  in 
the  usual  course  of  the  employer's  buainess, 
within  the  meaning  of  the  V^'o^k^len'E  Com- 

Sensation  Act,  see  amiotation  to  Marsh  v. 
roner,  post,  215,  and  references  therein  to 
annotations  on  related  questions. 

L.R.A.19I8F. 


N.  S.  68.1,  *8  Wet*.  Rep.  599,  82  L.  T.  N.  S. 
473,  16  Times  L.  R.  336;  Dempster  v.  Hun- 
ter, 4  Se.  Sess.  Cas.  5th  series.  680,  39  Scot, 
L.  R.  395,  9  Scot.  L.  T.  450;  Maryland 
Casualty  Co.  v.  Pillsbury,  172  Cat.  748,  158 
Pac.  1031. 

Messrs.  Christopher  M.  Bradley  and 
Warren  H.  Plllsburr,  for  respondent 
Com  mi  ax  ion : 

Upon  Robinson's  evidence,  he  was  em- 
ployed to  perform  service  regularly  and 
periodically  needed  in  the  usual  course  of 
operating  a  lodging  house. 

London  ft  L,  Guarantee  A  Acci.  Co.  v. 
IndiiNtrial  Acci.  Commission,  173  Ca).  642. 
161  Pac.  2;  Maryland  Casualty  Co.  v.  Pills- 
bur,v,  172  Cal.  74R,  158  Pac.  1031. 

Mr.  Has  Orimm  for  respondrait  Robin- 


SIosB,  J,,  delivered  the  opinion  of  the 

Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.  The  peti- 
tioner. Pearl  P.  Walker,  conducted  at 
Stockton  a  lodging  house  containing  seven- 
teen rooma  The  applicant,  Louis  J.  Robin- 
son, was  employed  by  Miss  Walker  to  da 
certain  work  in  cleaning  the  house,  and. 
while  so  occupied,  met  with  an  accidental 
injury  which  destroyed  the  sight  of  one  of 

Section  14  of  the  Workmen'a  Compensa- 
tion Act  excludes  from  the  benefits  of  the 
law  any  person  "whose  employment  is  both 
casual  and  not  in  the  usual  course  of  the 
trade,  business,  profession,  or  occupation  of 
his  employer,"  The  Commission  found  that 
Robinson's  emptoymait  was  casual,  but  that 
it  was  in  the  usual  conrse  of  the  business  or 
occupation  of  the  petitioner.  It  is  con- 
tended, and  this  is  the  sole  point  made,  that 
there  was  no  evidence  to  support  the  latter 
part  of  this  finding. 

Our  authority,  with  respect  to  the  Com- 
ission's  conclusions  on  questions  of  fact. 
goes  no  further  than  to  permit  the  annul- 
ment of  SJi  award  where  the  Commission '^4 
ttnding  of  a  fact  is  without  any  evidence 
whatever  to  support  it.  Where  there  is  a 
conflict  in  the  testimony,  or  where  opposing 
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inferences    may   reasonably   be   drawn,   the 
Conimission  ib  the  Dnal  arbiter. 

The  evidence  embodied  in  the  mcord  indi- 
<«te3  tliat  it  was  a  neoeMiry  part  of 
petitioner'a  buHtneas  to  keep  thu  rooms  and 
hallways  of  her  lodging  bouse  in  a  state  of 
cleanlinees  and  good  order.  A  ^tambermaid 
was  empli^red  continuously.  The  maid  was, 
however,  not  able  to  do  aJl  the  work,  and 
hpr  efforts  had  to  be  BUpplenMuted  by  a 
man  ca.lled  in  from  time  to  time.  The  work 
fur  which  Bobitiaoa  wac  engaged  waa  the 
taking  ap  of  carpets  or  mMting,  and  the 
cleaning  of  walla,  transoms,  windowa,  and 
curtains.  Miss  Walker  herself  testilied  that 
»be  wns  in  the  tkabit  of  employiAg  someone 
lo  do  that  kind  of  work  occaaionally,  and 
the  chambermaid  stated  that,  ever  since 
Rnbiuson'u  injury,  another  man  had  been 
doing  similar  work  off  aad  on.  This  teeti- 
monr  warranted  the  conclusion  that  the  em- 
plo^-ment  of  Bobinaon  was  in  the  "usual 
murae  of  the  buBineas"  of  the  petitioner. 
The  case  is  not  like  those  cited  by  petitioner, 
in  which  occasional  repairs  or  overhauling 
were  held  not  to  be  covered  by  this  phrase. 
Various  ctteee  of  tbia  kind,  inpolving  a  con- 
Ftructinn  of  the  English  act,  were  reviewed 
by  us  in  London  &  L.  Guarantee  k  Acci.  Co. 
T.  Industrial  Acci.  CommiBHion,  173  Cal. 
642.  161  Pac  2,  and  we  there  said:  "In 
casea  arising  nnder  that  act  the  expression 


['course  of  bininess  of  the  employer'}  is 
held  to  cover  the  normal  operations  which 
form  part  of  the  ordinary  business  carried 
on,  and  not  to  include  incidental  and  occa- 
tioaat  operations,  having  for  tbeir  purpose 
the  preaervation  of  the  premiaes  or  the 
applianoea  used  in  the  buainesa." 

it  would  not  be  questioned  that  the  chani' 
bermaid,  in  doing  the  cleaning  which  fell 
within  her  province,  was  engaged  in  normal 
opcrationH  forming  part  of  the  employer's 
ortlinary  businesa.  There  was  no  essential 
diHereuce  in  chsrscter  between  her  work 
and  that  done  by  RobinsoD.  One  was  as 
necessary  in  the  conduct  of  the  business  as 
the  other,  and  neither  was  incidental,  in  the 
aense  in  which  that  term  was  ueed  in  the 
paaaage  just  quoted.  The  only  distinction 
is  that  the  maid's  work  was  done  daily, 
while  that  of  the  man  was  called  for  at 
intervals.  But  the  interniitlent  character 
of  the  employment  is  not,  of  itself,  sufficient 
to  exclude  it  from  the  purview  of  the 
statute,  tiection  14  does  not  except  employ- 
ments that  are  casunl  simply,  but  those 
that  ara  both  casuitl  and  not  in  the  usual 
course  of  the  busineas. 

The  award  is  affirmed. 

We  concur:  Angellottt,  Ch.  ^.;  Wil- 
bur, J.;  MelviD,  J.;  Victor  E.  Shavr, 
Judge  pro  tem;  Richards,  Judge  pro  tem. 


PENNSYLVANIA    SCPRGHS   COURT. 

SHERIDAN  N.  MARSH,  Appt., 

IDA  ORONER. 

(2S8  Pa.  47.1,  102  Atl.  127.) 

Workmen's  compenaatlon  —  business  — 
remodeling  residence. 

A  married  woman,  in  remodeling  her 
family  residence,  is  not  engaged  in  bueinesa 
within  the  meaning  of  a  Workmen'a  Com- 
pensation Act,  excluding  from  its  operation 
persons  whose  employment  ia  casual  in  char- 
acter and  not  in  the  r^ular  course  of  busi- 
ness of  their  employer,  and  therefore  is  not 
liable  for  injury  to  a  plasterer  who  is  in- 
jured by  fall  of  a  scaffold  while  engaged  in 
■  job  of  a  couple  of  days'  duration  on  the 
jimperty,  although  the  entire  work  on  the 
reriidence  extends  over  the  greater  part  of 

For  other   t 


(MoBChiisker,  J.,  dissents.) 

(Jime  30,  1917.) 

Kote.  — As  to  employment,  oaaual,  and 
not  in  the  usual  course  of  the  employer's 
busineas,  within  Compensation  Statutes,  see 
umotation  following  this  case,  post  216. 
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APPEAL  by  claimant  from  a  judgment  at 
the  Court  of  Common  Pleas  for  North- 
ampton County  setting  aside  an  award  by 
the  Workmen's  Compensation  Board,  in  a 
proceeding  under  the  Workmen'a  Compenaa^ 
tion  Act  for  compensation  for  injuries  aua- 
tained  while  in  the  employ  of  defendant. 
Afllrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Everett  Kent  and  Prands  H. 
Bohlen  for  appellant. 

Mr.  Jl.  W.  Paft  for  appellee. 

Stewart,  J-,  delivered  the  opinion  of  the 

This  case  arises  under  the  Workmen'a 
Compensation  Act  of  June  2,  1015  (P.  L. 
736),  and  is  brought  here  on  appeal  from 
the  court  of  coounon  pleas  of  Northampton 
county.  It  was  there  considered  on  appeal 
from  an  order  of  the  Workmen'a  Compen- 
sation Board,  awarding  a  claimant — here, 
the  appellant — certain  compensation  for  in- 
juries auelained  In  the  employment  of  this 
appellee.  The  court  there  held,  revoking 
and  setting  aside  the  order  of  the  compen- 
sation board,  that  the  claimant's  injury  was 
not  received  while  he  was  engaged  in  the 
buainess  of  hia  employer,  and  that  therefore 
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he  was  not  entitled  to  compenBation  tmder 

The  appeal  bringa  the  same  question  be- 
fore «a,  and  to  that  we  are  confined.  The 
material  facta  are  few  and  Himple.  The  de- 
fendant is  a  manied  woman,  residing  with 
her  husband  in  a  house  owned  by  herself. 
In  the  course  of  enlarging  and  remodeling 
her  dwelling,  she  engaged  the  claimant  to 
do  some  plastering  work  about  the  premises 
which,  to  complete,  would  require  at  moat  a 
couple  of  days.  Claimant  had  been  engaged 
in  the  work  for  only  a  few  hours,  when  the 
BCaifolding  on  which  he  was  standing  gave 
way  and  with  it  he  fell  to  the  ground  and 
was  injured.  Further  statement  of  facts  is 
unnecessary,  except  to  say  that  there  ia  not 
B  suggestion  in  the  case  that  the  defendant, 
the  employer,  in  remodeling  her  house,  had 
any  other  object  in  view  than  to  make  the 
house  more  convenient  and  attractive  for 
her  own  and  her  family's  comfort  and  en- 
joyment; nor  is  it  anywhere  suggested  that, 
aside  from  this  work  and  her  household 
duties,  she  had  anything  of  business  char- 
acter to  engage  her  time  or  attention. 
Admittedly,  she  had  never  been  engaged  in 
trade,  it  is  the  contention  of  the  appellant 
.  that  the  mere  circumstance  of  her  being  en- 
gaged in  such  work  as  the  remodeling  and 
enlarging  of  her  house,  the  time  consumed 
in  this  woi-k  extending  over  the  best  part  of 
a  year,  constituted  her  a  person  engaged  in 
r^ular  business,  and  made  her  liable,  under 
the  act,  for  compensation  to  any  employee 
who  might  be  injured  while  engaged  upon 
meh  work. 

It  ia  an  indispensable  condition  to  his 
recovery  under  this  act.  Ihat  the  claimant 
show  that  he  received  his  injury  while  en- 
gaged in  the  regular  course  of  the  business 
of  his  employer.  Section  101  of  the  act 
reads:  "The  term  -euiployee,'  as  used  in 
this  act  is  declared  to  be  synonymous  with 
servant,  and  includes  all  natural  persons 
who  perform  services  for  another  for  a  vain- 
able  consideration,  extlusive  of  persons 
whose  employment  is  casual  in  character 
and  not  in  the  regukr  course  of  the  busi- 
ness of  the  employer." 

VVe  derive  from  this,  by  necessary  impli- 
cation, that  only  such  employers  are  made 
liable  under  the  act  as  are  themselves  en- 
gaged in  regular  business.  Tliis  must  be  so, 
if  any  effect  whatever  is  to  be  given  the 
exclusion  clause.  Without  attempting  to 
elaborate  further  this  proposition,  we  pro- 
ceed at  once  to  inquii-e  as  to  the  actual 
situation  here.  Do  the  facts,  as  we  have 
indicated  them,  show  that  the  employer,  the 
&ppellue,  was  engaged  in  any  regular  busi- 
ness, within  the  meaning  of  that  term  as 
used   in   the   acti     If   they   do,  or   can   be 
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reBBonaJ>ly  bo  conBtrued,  then  tlie  case  was 
improperly  decided  against  the  claimant;  if 
otherwise,  he  could  have  no  right  to  recover, 
since  the  act  ezpreasly  excludes  all  not  em- 
ployed in  the  course  of  the  tegular  busineas 
of  the  employer.  If  the  employer  have  no 
r^ular  busineas,  it  follows  that  the  OO' 
ployee  was  not  injured  within  the  condition 
prescribed.  What  gives  rise  to  the  quefltion 
is  the  indeflniteneas  and  want  of  precision 
of  meaning  of  the  word  "buBinesa,"  as  it 
occurs  in  the  act.  It  is  a  word  which  em- 
braces a  wide  variety  of  subjects,  and,  being 
without  a  taehnieal  or  precise  meaning,  ex- 
cluding any  other,  it  may  convey  an  entirely 
different  meaning  in  one  connection  from 
what  it  imports  when  used  in  another.  In 
such  cases,  when,  as  here,  no  lielp  can  be 
derived  from  the  context,  and  none  from  the 
use  of  the  same  word  in  other  aections  of 
the  act,  the  interpreter  has  no  other  recourse 
than  to  the  presumption  that  the  word  was 
used  in  the  popular  sense,  if  that  be  found 
agreeable,  that  is,  not  contradictory  to  the 
object  and  intention  of  the  lawmaker. 

Statutes  are  presumed  to  employ  words 
in  their  popular  sense,  and,  when  the  words 
used  are  susceptible  of  more  tlkan  one  mean- 
ing, the  popular  meaning  will  prevail. 
\Miere  the  meaning  involves  no  absurdity, 
and  is  not  in  conflict  with  the  other  parts 
of  the  act,  it  is  the  only  one  that  can  be 
presumed  to  have  been  intended,  and  there 
is  no  room  for  construction.  Cooiey,  Cons. 
Lim.  pL  68.  There  are  few  words  more 
current  in  our  speech  than  the  word  "busi- 
ness;" few  that  include  a  greater  variety 
of  subjects,  and  yet  none  which,  in  popular 
speech,  has  greater  or  more  marked  single- 
ness in  denotement.  When  one's  business  is 
the  subject  of  common  speech,  no  one  can  be 
in  doubt  as  to  the  reference.  It  would  be 
a  very  exceptional  person — we  do  not  know 
how  to  otherwise  describe  him — who  would 
not  understand  that  the  reference  is  to  the 
habitual  or  regular  occupation  that  the 
party  was  engaged  in,  with  a  view  to  win- 
ning a  livelihood  or  some  gain.  These  ob- 
jects are  necessarily  implied,  when  one's 
business  is  spoken  of.  Eliminate  them,  live- 
lihood and  gain,  and  it  is  no  longer  business, 
but  amusement,  which  no  one  ever  confounds 
with  business.  What  we  have  said  as  to 
the  popular  understanding  of  the  word  busi- 
ness is  just  what  Webster  defines  it:  "Some 
particulaj  occupation  or  employment  habit- 
ually engaged  in  for  livelihood  or  gain." 

The  points  of  difference  between  the  em- 
ployment the  defendant  was  engaged  in,  and 
the  business  which  is  contemplated  by  the 
act  and  understood  in  common  parlance,  are 
so  marked  that  the  two  cannot  be  con- 
founded; one  cannot  be  the  equivalent  ot 
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the  other.  The  defendant's  eniploTiiieiit  was 
not  in  any  way  dependent  on  patronage;  it 
had  not  for  ita  object  profit  or  gain,  but  sim- 
ply her  own  personal  gratilication  and  com- 
rort;  it  was  not  regular  or  habitual,  but 
it  tenniiiat«d  with  the  completion  of  the  one 
thing  that  engaged  hm  attention  at  the 
time,  and  there  is  not  the  atight«at  indiea- 
tioQ  that  ahs  contemplated  resuming  or 
Joing  a  like  Berrice  for  another,  nor  indeed 
that  ahe  had  ever  attempted  anything  of  the 
kind  before.  Other  points  of  difference  can 
rendil;  be  inggeated,  but  these  are  qnit« 
sufficient  for  our  purposes.  Our  condnaion 
ia  that  Oie  defendant  waa  not  engaged  in 
■ny  buaineaa,  within  the  proper  meaning  of 
that  term  ma  used  in  the  set,  and  therefore 
the  claimant,  when  injured,  was  not  em- 
ployed in  the  manner  prescribed  by  the  ftct. 
Uia  employment,  like  that  of  Mb  employer. 


was  casual  in  character.  The  aaaignment  of 
error  is  therefore  overruled,  and  the  judg- 
ment of  the  court  below  is  affirmed. 

Moschslskcr,  J.,  dissenting: 

The  act  of  assembly  which  goTema  the 
present  case  excludes  from  its  operation  all 
"persons,  whose  employment  is  casual  in 
character,  and  not  in  the  regular  course  of 
the  business  of  the  employer."  The  major- 
ity, in  order  to  arrive  at  the  determination 
r^fhed  by  them,  in  effect,  change  this 
phraseology  from  "the  regular  courae  of  the 
business,"  to  "the  course  of  the  r^ular 
buaineaa,"  of  the  employer.  I  believe  in  as 
liberal  an  application  of  the  Workmen's 
Compensation  plan  as  possible;  and,  ainee  I 
see  no  warrant  in  law  for  making  this 
change,  which  unduly  narrows  the  act,  I 
note  my  dissent 
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The  greneral  subject  of  Workmen's 
Compensation  Aets  is  treated  in  annota- 
tions in  L.R.A.1916A,  23,  and  L.R.A. 
1917D,  80.  For  later  cases  and  annota- 
tions on  Workmen's  Compensation 
Statutes,  consult  the  L.R.A.  Indexes  for 
volumes  subsequent  to  L.R.A.1917D,  un- 
der the   title,   "Workmen's  Compensa- 

As  to  who  constitute  employers  within 
tiie  meaning  of  the  Comiieuaation  Stat- 
utes, see  annotation  to  Clareraont  Coun- 
try CInb  V.  Industrial  Acci,  Commission, 
ante,  179.  As  to  the  applicability  of 
Compensation  Statntea  to  states,  coun- 
ties, cities,  districts,  charitable  and  other 
public  institutions,  and  their  employees, 
see  annotation  to  Griswold  v.  Wichita, 
ante,  190.  As  to  who  are  employees 
within  the  meaning  of  the  Compensation 
Statutes,  see  annotation  to  State  ex  rel. 
Xicnabcr  v.  District  Ct.  ante,  201.  As 
to  applicability  of  Compensation  Stat- 
utes to  minora,  see  annotation  to  Roszck 
T.  Banerle  &  S.  Co.  ante,  209.  Aa  to  ex- 
trahazardous employments  and  other  oc- 
eapations  expressly  included  in  Work- 
men's Compensation  Acts,  see  annotation 
to  F.  W.  Hoohspeier  v.  Industrial  Bd., 
post,  230. 

The  earlier  eases,  passing  upon  ques- 
tions as  to  what  constitutes  casual  em- 
ployment, and  employment  for  the  pur- 
pose of  employer's  trade  or  business, 
vrill  be  found  in  the  annotation  in  L.R.A. 
I916A,  at  pages  96,  120  and  247,  and 
in  the  annotations  in  L.R.A.19I7D,  at 
pliges  147  and  151.     The  present  anno- 
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tation  is  supplementary  and  deals  only 
with  cases  handed  down  subsequent  to 
the  annotations  above  referred  to.  Al- 
tbouf^h  the  questions  as  to  what  con- 
stitutes casual  employment,  and  what 
constitutes  employment  for  the  em- 
ployer's trade  or  business,  under  some 
statutes,  are  distinct,  under  other  stat- 
utes, the  two  questions  arc  so  closely 
involved  that  it  has  been  considered  ad- 
visable to  brin^'  all  of  the  later  cases 
together  into  one  annotation. 

The  English  act  provides  that  the 
word,  "workman,"  shall  not  include  a 
person  whose  employment  is  of  a  casual 
nature,  and  who  is  employed  otherwise 
than  for  the  purpose  of  the  employer's 
trade  or  business.  A  somewhat  similar 
provision  is  found  in  many  of  the  Ameri- 
can statutes,  but  the  language  used  in 
some  of  these  is  susceptible  of  a  differ- 
ent const ract ion.  The  Eiifriish  courts 
have  constnied  the  phrase,  "whose  em- 
plovment  is  of  a  casual  nature,"  as  used 
m  their  statutes,  to  refer  to  the  kind  of 
sei'vice  done  by  the  cnipioyees,  rather 
than  to  the  duration  of  the  service. 
Some  of  the  American  statutes  exclude 
workmen,  "whose  employment  is  but 
casual;"  other  statutes  use  the  terms, 
"casnal  employment,"  and  "persona 
casually  employed."  A  number  of 
courts  have  seen,  in  this  change  of  lan- 
guage, a  leftislative  intent  to  give  to  the 
phrase  used,  a  different  meaning  than 
that  given  by  the  English  courts. 

The  view  of  these  courts  is  well  shown 
by  the  Federal  ciwuit  court  of  appeals. 


2ia    ANNO.— WORK-MEX'S  COMJ'EN'SATION  ACTS— CASUAL  ESII'LOVMENT. 


in  Western  U.  Teleg.  Co.   v.  Hickman 

(1918)  —  C.  C.  A.  — ,  248  Fed.  899,  ia 
which,  in  coAsti-uing  the  West  Vii^inia 
act,  the  court  said:  "The  English  Com- 
pensation Act,  which  aoiue  of  our  states 
have  closely  t'oUowed,  excepts  'a  person 
whose  employment  is  of  a  casual  nature, 
and  who  ia  employed  otherwise  than  for 
the  purpose  of  the  employer's  trade  or 
business. '  Construing  this  act,  the 
Ensflish  courts  have  hold  that  the  kind 
of  work  done  by  the  employee,  rather 
than  duration  of  service,  is  the  deter- 
mining factor.  If  the  work  pertain  to 
the  business  of  the  employer,  and  be 
within  the  scope  of  its  purpose,  the  em- 
ployment is  not  'of  a  casual  nature,' 
although  the  hiring  be  only  for  a  short 
period  of  time.  The  Connecticut  statute 
{Pub.  Acts  1913,  chap.  138)  is  practi- 
cally the  same  as  the  En<;!ish,  and  ac- 
cordingly the  supreme  court  of  that 
state  has  held  (Thompson  v.  Twiss 
(1916)  90  Conn.  444,  L.R.A.1916E,  506, 
97  Atl.  328)  that  the  nature  of  the  em- 
ployment was  measured  not  by  tennre 
of  service,  but  'by  the  character  of  the 
work. '  The  New  Jersey  statute  likewise 
exempts  those  'whose  employment  is  of 
a_  casual  nature.'  But  the  West  Vir- 
ginia act,  in  defining  exceptions,  uses 
the  terms  'casual  employment'  and  'per- 
sons casually  employed.'  The  equiva- 
lent exemption  of  persons,  'whoso  em- 
ployment is  but  casual,'  appears  in  the 
Compensation  Laws  of  Massachusetts 
(prior  to  the  Amendment  of  1914  [Stat. 

1911,  chap.   751,  as  amended  by   Stat. 

1912,  chap.  571]),  Illiuoia  (Laws  1911, 
p.  315,  as  amended  by  Laws  1913, 
p.  335),  Michigan  (Pub.  Acts  [Ex.  Sess.] 

1912,  No.  10),  and  Minnesota  (Geu.  Stat. 

1913,  §§  8195-82.30).  This  noticeable 
departure  from  the  language  of  tlie 
English  statute  indicates  a  legislative 
intent  to  broaden  tiie  exception,  and 
place  it  on  a  different  basis.  Its  appar- 
ent effect  is  to  make  exemption  depend 
not  on  the  nature  of  the  work  per- 
formed, hut  on  the  nature  of  the  con- 
tract of  employment.  If  the  hiring  be 
incidental  or  occasional,  for  a  limited 
and  temporary  purpose,  though  within 
the  scope  of  the  master's  business,  the 
employment  is  'casual,'  and  covered  by 
the  exception.  And  so  it  has  been  held, 
by  the  courts  of  states  whose  Compen- 
sation Acts  have  substituted  '  casual 
employment,'  or  words  of  the  same  im- 
port, for  the  'employment  of  a  casual 
nature,'  found  in  the  English  statute." 

The  Illinois  supreme  court,  in  Aurora 
Brewing  Co.  y.  Industrial  Bd.  (1917) 
L.R.A.1D18F.    . 


277  EL  142,  U5  N.  E.  207,  after  citing 
Gaynor's  Case  (1914)  217  Mass.  286, 
L.R.A.1916A,  363,  104  N.  E.  339,  4  N.  C. 
C.  A.  502,  said  that  it  was  pointed  out, 
in  the  Massachosetts  case,  that  a  British 
act  did  not  exempt  the  workman  whose 
employment  was  but  "casoal,"  bat  only 
one  whose  employment  is  "of  a  casual 
natnre,"  and  quoted  the  following  from 
the  Massachusetts  case:  "The  phrase' 
of  our  act  tends  to  indicate  that  the  ctm- 
tract  for  service  is  the  thing  to  be  an- 
alyzed, in  order  to  determine  whether  it 
be  casual,  while,  in  the  English  act,  the 
nature  of  the  service  rendered  is  the 
decisive  test."  The  Illinois  coart  went 
on  to  say  that  the  distinetiiHi  noticed 
applied  with  full  foroe  to  the  wording 
of  the  Illinois  act,  as  compared  with  the 
British  act. 

The  decision  in  Aurora  Brewing  Co.  v. 
Industrial  Bd.  (IlL)  supra,  was  to  the 
effect  that  employment  of  a  plasterer  by 
a  brewing  company,  to  plaster  the  ceil- 
ing of  a  room  in  a  building  which  the 
company  was  erecting  as  an  addition  to 
its  bottling  shop,  was  only  casual,  whcro 
the  work  was  to  continue  only  about 
three  days,  although  the  workman  had 
worked  for  the  brewing  company  at  va- 
rious other  times  for  short  periods. 

So,  in  Western  U.  Teleg.  Co.  v.  Hick- 
man (Fed.)  supra,  the  court  held  that 
an  employee,  who  was  employed  as  a 
lineman  for  a  job  of  brief  duration,  and 
costing  only  a  small  sum,  and  who  was 
hired  for  a  time  not  to  exceed  five  days, 
ia  a  casual  employee,  and  not  within  the 
protection  of  the  West  Vii^nia  statute, 
and,  consequently,  could  maintain  an 
action  for  damages  against  his  employer. 

The  Illinois  court  has  further  held 
that  there  can  be  no  recovery  cf  com- 
pensation for  the  death  of  an  employee 
engaged  in  the  work  of  repairing  nn 
ordinary  country  dirt  road,  where  the 
injury  was  caused  by  an  explosion  of 
dynamite  nsed  to  remove  a  stump  from 
the  road,  and  the  work  of  dynamiting 
would  continue  but  for  a  few  hours,  and 
it  was  not  contemplated  that  any  other 
use  of  explosives  would  be  necessary, 
since  the  employment  of  the  workmen 
with  the  explosives  was  bnt  casual.  Mc- 
Laughlin V.  Industrial  Bd.  (1917)  281 
m.  100,  117  N.  E.  819.  It  is  submitted 
that  the  court,  by  this  decision,  imposes 
a  serious  hardship  upon  the  employee. 
It  is  not  claimed  or  stated  in  any  way 
that  his  employment  was  "but  casual;" 
it  was  the  dangerous  character  of  the 
work  that  was  casual,  and  the  statute 
expressly  provides  that  the  term  "em- 
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ployee,"  does  not  inclade  "any  pcraoo 
whose  employment  is  but  casual." 

Although  a  casual  employee  of  a  i 
pany  had  been  promised  a  steady  job 
upon  B  certain  day,  and,  upon  the  morn- 
ing of  that  day,  he  was  found  injured  in 
the  alleged  employer's  place  of  baBiness, 
the  elaimant  for  compensation  most 
prove  that  the  promise  on  the  part  of 
the  employer  had  not  been  withdrawn, 
and  that  the  deceased  had,  in  fact,  en- 
tered upon  his  employment  under  the 
contract.  Baer's  Exp.  &  Storage  Co.  v. 
Industrial  Bd.  (1917)  282  Dl.  44,  118 
X.  E.  412. 

An  employer,  by  stipalating  in  the 
trial  court  that  both  the  applicant  and 
the  respondent  were  working  under  and 
snbject  to  the  Illinois  act,  does  not  waive 
the  r^fht  to  insist  that  the  employment 
was  only  casual.  Anrora  Brewing  Co. 
Industrial  Bd,  (Dl.)  supra. 

Under  the  California  statute,  which 
exclades  any  person  whose  "employ- 
ment is  cosaal,"  it  has  been  held  that 
an  employee  engaged  in  erecting  a  dwell- 
ing house,  who  has  worked  for  ovei 
three  months,  at  day's  wages,  is  not  a 
easnal  employee.  Armstrong  v.  Indus- 
trial Acci.  Commission  (1918)  —  OaL 
App.  — ,  171  Pac.  321. 

Employees  of  employers  conducting  an 
amusement  park  and  amusement  hall, 
who  were  engaged  in  repairing  the  boats 
and  keeping  the  machinery  in  order, 
whenever  called  upon,  and  keeping  the 
boats  in  operation  and  watching  and 
caring  for  the  property  generally,  all  of 
whom  were  drawing  pay  from  the  em- 
ployer, and  none  of  whom  had  any  other 
occupation,  were  not  engaged  in  "em- 
ployment of  a  casual  nature."  Boyle  v. 
Mahoney  (1918)  92  Conn.  404,  103  Atl. 
127. 

The  Wisconsin  statute  also  excludes 
"any  person  whose  employment  is  but 
easual,"  but  the  supreme  court  of  that 
state  has  given  the  phrase  a  different 
eonstmetion  than  that  given  to  it  by 
the  American  courts  cited  above.  In 
Hoi  men  Creamery  Asso.  v.  Industrial 
Commission  (1918)  —  WIb.  — ,  167  N.  W. 
808,  the  court  said  that  the  term  em- 
ployment, as  used  in  this  section,  refers 
to  the  nature  or  kind  of  service  rendered 
by  the  employee,  rather  than  to  the 
nature  of  his  contract  of  emptoj-ment, 
and  the  true  test  of  whether  the  service 
rendered  or  the  work  done  by  the  em- 
ployee is  of  a  casual  nature.  In  speak- 
ing of  the  definition  of  the  word 
"casual,"  as  given  in  the  Standard  Dic- 
tionary, the  court  said:  "The  first  or 
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primary  meaning  of  the  word  is,  'hap- 
pening or  coming  to  pass  without  design, 
and  without  being  foreseen  or  expected, 
accidental,  coming  by  chance. '  The 
secondary  meaning  is,  'coming  without 
regularity  or  at  uncertain  times,  occa- 
sional, incidental.'  Neither  of  these 
definitions,  alone,  exactly  fits  the  mean- 
ing of  the  word,  as  used  in  the  statute. 
As  therein  used,  it  implies  an  element  of 
chance,  or  lack  of  design  or  intention 
as  to  the  occasion  that  gives  rise  to  the 
employment,  but  not  as  to  the  hiring, 
or  ser\-ice  to  be  rendered,  when  such 
occasion  has  arisen.  Hence,  an  employ- 
ment that  is  only  occasional,  or  comes  at 
uncertain  times,  or  at  irregular  inten'als, 
and  whose  happening  cannot  be  reason- 
ably anticipated  as  certaio,  or  likely  to 
occur,  or  to  become  necessary  or  desir- 
able, is  hut  a  casual  employment,  within 
the  meaning  of  the  stntute.  It  is  one 
that  arises  occasionally  or  incidentally, 
and  is  not  a  usual  concomitant  of  the 
business,  trade,  or  profession  of  the 
employer. ' ' 

Under  this  construction  of  the  statute, 
it  has  been  held  that  compensation  is  re- 
coverable, where  the  injured  workman 
was  hired  to  make  some  repairs  on  a 
creamery,  consisting  of  mason  work  and 
plastering  the  inside  and  outside  of  the 
building,  and  started  to  work  at  about 
10  o'clock  in  the  forenoon,  and  was  in- 
jured at  3  o'clock  in  the  afternoon  of 
the  same  day  (Holmen  Creamery  Asso. 
V.  Industrial  Commission  (Wis.)  supra); 
and  where  a  workman  employed  in  a 
butcher  shop  as  a  helper,  generally  upon 
Saturday,  but  not  every  Saturday,  and 
upon  other  days  when  the  employer 
needed  extra  help,  or  when  some  regular 
employee  was  not  working  (Jordan  v. 
Weinman  (1918)  —  Wis.  — ,  167  N.  W. 
810) ;  and  where  a  workman  was  injured 
while  assisting  in  doing  the  cleaning  up, 
necessitated  by  special  repair  work  which 
had  just  been  completed  (F.  C.  Gross  & 
Bros.  Co,  V.  Industrial  Commission 
(1918)  —  Wis.  — ,  167  N.  W.  809). 

The  English  statute  excludes  from  the 
definition  of  "workman,"  a  person  who 
is  employed  otherwise  than  for  the  pur- 
poses of  the  employer's  trade  or  busi- 
rtess.  A  provision  of  a  similar  character 
is  included  in  the  American  statutes,  but 
the  precise  language  is  not  followed  in 
all  of  them,  and,  consequently,  different 

instructions  have  been  given  to  the 
phrases  used. 

In  the  Minnesota  statute,  it  is  pro- 
vided that  it  shall  not  apply  to  persons 
whose  employment,  at  the  time  of  the 
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injary,  is  not  "in  tlie  usual  course  of 

the  trade,  business,  profession,  or  occu- 
pation of  his  employer,"'  and  the  words, 
"usual  course,"  as  hcie  used,  are  to  bo 
regarded  as  more  restricted  than  the 
language  employed  in  the  Connecticut 
and  English  acts.  State  ex  rel.  Lennon 
V.  District  Ct  (1917)  138  Minn.  103, 164 
N.  W.  366. 

As  is  pointed  out  in  the  annotation  in 
L.R.A.1917D,  147,  it  is  immaterial,  under 
the  English  act,  that  the  emploj'ment  of 
an  employee  is  but  casual,  provided  it  is 
for  the  purpose  of  tlie  employer's  trade 
or  business;  while,  under  the  Massachu- 
setts and  Michigan  acts,  although  the 
same  phrases  are  used,  they  are  used 
disjunctively,  so  that  no  one  whose  em- 
ployment is  casual  can  recover.  In  the 
Illinois  act,  the  teiius  are  also  used  dis- 
junctively, and  the  construction  given  to 
the  statute  is  similar  to  that  given  by 
the  Massachusetts  and  Michigan  courts. 

Thus,  in  Aurora  Brening  Co.  v.  In- 
dustrial Bd.  (1917)  277  fll.  142,  115 
N.  E,  207,  the  court  said:  "It  seems 
quite  clear  that  the  British  act  is  broader 
in  scope  than  our  own  on  this  question. 
The  workman,  under  the  British  act,  can 
recover,  even  though  his  employment  is 
of  a  casual  natare,  if  his  employment  is 
for  the  purpose  of  the  employer's  trade 
or  business;  while,  under  our  act,  the 
two  clauses  are  joined  by  the  disjunctive 
'or,'  so  that  a  workman  cannot  recover 
if  his  employment  is  casual.  Neither 
can  he  recover  if  he  is  not  engaged  in 
the  usual  course  of  the  trade,  etc.,  of 
his  employer.  The  word  'or,'  in  our 
judgment,  cannot  be  understood,  in  the 
Illinois  act,  as  meaning  'and,'  as  has 
been  su^ested.  The  word  should  not  be 
given  any  but  its  ordinary  meaning,  un- 
less the  context  and  the  principal  pur- 
pose to  be  accomplished  by  all  the  words 
used  seem  to  demand  it.  Such  is  not  the 
ease  here.  Under  practically  the  same 
wording  of  the  Massachusetts  act,  the 
behest  court  of  that  state  has  held  that 
the  word  'or'  coald  not  be  construed  as 
meaning  'and.' 

The  Minnesota  statute,  however,  ia 
similar  to  the  English  act,  so  that,  in 
order  to  prevent  the  application  of  the 
Compensation  Act  to  an  injured  emr 
ployee,  it  must  be  shown,  both  that  his 
employment  was  casual,  and  also  that  it 
was  not  in  the  usual  course  of  the  em- 
ployer's bnainess.  State  ex  rel.  Ifien- 
aber  v.  District  Ct  ante,  200;  State  ex 
rel.  Lennon  v.  District  Ct.  (Uinn.) 
supra. 

There  is  considerable  difference  of 
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opinion  as  to  what  constitutes  work, 
within  the  phrase,  "usual  course  of  the 
employer's  business,"  or  within  similar 
phrases  used  in  the  Compensation  Acts. 

The  work  of  a  gamekeeper  cannot  be 
said  not  to  be  in  tlie  usual  course  of  the 
business  conducted  by  the  employer, 
where  the  latter  owned  a  large  ranch 
and  had  leased  hunting  privileges,  under 
terms  which  required  the  lessee  to  pro. 
vide  a  game  warden,  whose  duty  it  was 
to  prevent  unlawful  shooting  of  game  by 
trespassers.  0.  L.  Shafter  Estate  Co.  v. 
Industrial  Acci.  Commission  (1917)  175 
Oal.  522,  166  Pae.  24. 

A  chauffeur  who  was  injured  while  re- 
pairing a  touring  oar,  used  by  his  em- 
ployer for  pleasure,  is  not  within  the 
protection  of  the  Compensation  Act, 
merely  because  he  occasionally  operated 
a  motor  truck  in  furtherance  of  his  cm- 
plover's  business.  Wincheaki  v.  Morris 
(19"l7)  179  App.  Div.  600,  166  N.  T. 
Supp.  873. 

The  work  of  repairii^  tf  clamshell 
dredge  is  not  in  the  usual  course  of  the 
business  of  an  employer,  who  is  engaged 
in  leasing  certain  road-making  machin- 
ery and  outfits.  Stansbury  v.  Industrial 
Commission  (1918)  —  OaL  App.  — ,  171 
Pac.  698. 

The  work  of  loading  grain  onto  ears 
is  not  work  in  the  ordinary  course  of 
the  business  of  the  buyer,  where,  ordi- 
narily, the  grain  is  loaded  by  the  sellers, 
so  that  a  man  employed  by  the  buyer  to 
load  grain,  at  a  time  when  the  sellers 
were  not  there  to  do  the  work,  cannot 
i-ecover  compensation  from  the  buyer  for 
injuries  received  while  so  employed. 
Carter  v.  Industrial  Acci,  Commission 
(1917)  34  Oal.  App.  739,  168  Pac.  1065. 
It  is  submitted  that  the  court  has  taken 
a  wrong  view  of  the  statute.  Althoi^h 
the  work  of  loading  the  car  was  ordi- 
narily done  by  the  seller  and  not  the 
buyer,  nevertheless  the  work  was  neces- 
sary, in  order  to  further  the  very  busi- 
ness which  the  buyer  was  engaged  in. 
It  was  not  an  enterprise  entirely  dis- 
tinct from  that  in  which  he  was  ordi- 
narily engaged.  If  he  did  not  procure 
someone  to  load  the  grain,  his  business 
would  have  been  at  a  standstill.  It  is 
true  he  did  not  ordinarily  load  the  grain 
himself,  but  the  loading  woa  a  necessary 
incident  of  his  work.  The  eases  cited  in 
support  of  this  ruling  are  distinguish- 
able. In  Marj-land  Casual  tv  Co.  v, 
Pillsbury  (1916)  172  0(0.  748,  158  Pac. 
1031,  a  machinist  was  employed  by  a 
farmer,  merely  to  repair  a  tractor,  and 
it  was  held  that  the  repairing  of  ttttctois 
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was  not  Id  the  usnal  course  of  the  occa- 
pation  of  a  farmer.  This  decision  is 
tflearly  correct;  aa  is  said  by  the  court, 
it  was  uo  more  farm  labor  because  the 
work  was  done  on  the  farm,  than  it 
would  have  been  if  the  machine  had  been 
taken  to  the  machinist's  shop,  and  there 
repaired.  In  London  &  L.  Guarantee  & 
Acci.  Co,  V.  Industrial  Acei.  Commission 
(1916)  173  CaL  642,  161  Pac.  2,  it  was 
lidd  that  a  railway  section  hand,  who 
had  been  procured,  in  an  emergency,  to 
Sis^ist  the  owner  of  a  ranch  in  extin- 
iruishing  a  fire,  was  not,  whUe  so  en- 
gaged, employed  in  the  usual  course  of 
business  of  the  ranch.  So,  in  La  Grande 
Laundry-  Co.  v.  Pjllabury  (1916)  173 
CaL  777,  161  Pao.  938,  it  was  held  that 
a  carpenter,  hired  temporarily  by  a  laun- 
dry company  to  do  work  apon  the  house 
of  a  atoekholder,  was  not  engaged  in  the 
nsual  course  of  bosinesE  of  the  laundry 
company.  In  the  latter  case,  it  is  plain 
to  be  seen  that  the  carpenter's  work  had 
absolutely  no  connection  at  all  with  the 
work  of  the  laundry.  In  the  other  cases, 
while  the  work  in  which  the  injured 
employee  was  engaged  at  the  time  of 
his  injury  had  some  connection  with  the 
business  of  the  employer,  nevertheless, 
it  was  special  work,  the  necessity  for 
which  WHS  created  by  an  emet^ncy.  In 
the  Carter  Case,  the  work  of  the  grain 
buyer  could  never  have  prt^esaed  un- 
less the  grain  had  been  loaded  by  some- 
body in  some  way;  and,  when  the  per- 
sons who  usually  loaded  it  were  not 
present  to  do  so,  it  certainly  would  seem 
to  be  a  part  of  the  work  of  the  buyer  to 
see  that  it  was  loaded,  and  this  he  did, 
by  hiring  the  applicant  to  do  it. 

The  erection  of  a  temporary  shed  by 
the  defendant,  upon  a  farm  owned  but 
not  operated  by  him,  cannot  be  held  to 
be  an  employment  within  the  usual 
course  of  the  trade,  business,  profession, 
or  occupation  of  the  defendant,  so  as  to 
make  him  liable  for  compen^iation  to  a 
peraon  accidentally  injured  in  such 
erection,  while  casually  employed.  State 
ex  rel.  Lennon  v.  District  Ct.  (1917)  138 
Minn.  103,  164  N.  W.  366. 

In  Daly  v.  Bates  (1918)  —  App.  Div. 
— ,  169  N.  T.  Supp.  1090,  the  appellate 
division,  without  opinion,  affirmed  an 
award  of  the  commission  to  a  laundress, 
who  was  employed  in  the  laundry  of  a 
hotel,  it  being  held  that  a  iai^e  city 
hotel,  in  order  to  properly  care  for  the 
I'leaiiliness  of  its  table  and  bed  linen, 
and  the  needs  of  its  guests  in  the  way  of 
bathing  facilities,  clearly  operates,  as  a 
part  of  its  plant,  a  power  laundry,  and 
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work  done  in  sncli  laundrj-  falls  within 
the  compensation  rule. 

Section  68  of  the  Vermont  statute  pro- 
vides that  the  term  "employer"  shall 
include  the  owner  or  lessee  of  premises, 
or  other  person  who  is  virtually  the 
proprietor  or  operator  of  the  business 
there  carried  on,  but  who,  by  reason  of 
there  being  au  independent  contractor, 
or  for  any  other  reason,  is  not  the  direct 
employer  of  the  workmen  there  em- 
ployed. The  term,  "employment,"  is 
defined  as  including  employment  only  in 
a  trade  or  occupation  which  is  carried 
on  by  the  employer  for  the  sake  of  pecu- 
niary gain,  while  the  term,  "workmen," 
does  not  include  any  person  whose  em- 
ployment is  purely  casual,  or  not  for 
the  purpose  of  the  employer's  trade  or 
business.  Under  this  statute,  it  has  been 
held  that  the  work  of  eonstmcting  a  new 
building  for  a  creamery  company,  which 
is  being  carried  on  by  an  independent 
contractor,  does  not  pertain  to  the  busi- 
ness, trade,  or  occupation  of  the  cream- 
eiy  company,  carried  on  by  it  for 
jieonniary  gain,  so  as  to  make  it  liable 
to  an  employee  of  the  independent  con- 
tractor, who  was  injured  while  at  work 
upon  the  building.  Packett  v.  Moretown 
Creamery  Co.  (Vt.)  ante,  173. 

Whether  the  work  of  repairing  a 
building  is  work  in  the  ordinary  course 
of  the  business  of  the  owner  or  occu- 
pant of  the  building  lias  been  before 
the  courts  of  several  states,  and  there  is 
sharp  disagreement  in  opinion.  The 
courts  in  Michigan,  Pennsylvania,  and 
Kew  Torit  have  held  that  such  work  is 
not  within  the  usual  course  of  the  bnsi- 
of  the  owner;  while  the  courts  of 
California,  Wisconsin,  and  Connecticut 
have  taken  the  opposite  view. 

Thus,  the  owner  of  a  hotel  is  not  pur- 
suing his  business,  within  the  meanii^ 
of  the  Compensation  Law,  when  he 
causes  rooms  to  he  occasionally  painted 
and  decorated,  although  it  is  usual  to 
have  work  of  that  nature  done  from 
time  to  time.  Hoi  brook  v.  Olympia 
Hotel  Co.  (1918)  —  Mich.  — ,  166  N.  W. 
876.  The  court  said:  "It  would  seem 
that  occasionally  renovating  the  rooms 
of  a  building,  or  the  building  itself, 
owned  and  occupied  by  the  owner  as  a 
horae,  with  paint  or  paper  or  both,  is 
not  tlie  usual  course  of  the  trade,  busi- 
ness, profession,  or  occupation  of  the 
owner,  unless  he  is  himself  in  the  busi- 
ness of  painting  and  decorating." 

So,  a  married  woman,  residing  with 
her  husband  in  a  house  owned  by  her- 
self, who,  iu  the  course  of  enlaiging  and 
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remodeling  her  dwelling,  engaged  a  mai 
to  do  plastering  work  about  the  prem- 
iscs,  is  uot  liable  for  compensation  for 
injuries  received  by  the  workman  while 
BO  engaged,  since  the  injuries  did  not  oc- 
cur "in  the  regular  course  of  the  busi- 
ness of  the  employer,"  Mabsh  v, 
G BONER,  ante,  213. 

And  in  Peltoo  v.  Johnson  (1917)  179 
App.  Div.  949,  165  N.  T.  Supp.  1103,  the 
appellate  division  unanimously  reversed 
an  award  and  dismissed  the  claim  in 
case  in  which  it  was  sought  to  hold 
hotel  proprietor  liable  for  injuries  to 
carpenter  who  was  engaged  in  repairing 
his  hotel. 

On  the  other  hand,  the  California 
court  has  held  that  the  work  of  taking 
np  carpets  or  mattings,  and  of  cleaning 
walls  transoms,  and  curtains,  is  a  neces- 
sary part  of  the  business  of  keeping  the 
rooms  and  hallways  of  a  lodging  house 
in  a  state  of  eleanliness  and  good  order, 
so  that  an  employee,  injured  while  en- 
gaged in  that  work,  is  in  the  usual 
course  of  the  trade,  business,  profession, 
or  oconymtion  of  the  employer  who  con- 
ducted the  lodging  house.  Walker  v. 
Industrial  Accident  Commission,  ante, 
212. 

So,  one  employed  to  do  the  work  of 
cleaning  up,  atter  repairs  upon  an  indus- 
trial plant,  is  not  a  "casual  employee," 
and  such  employment  is  not  without  the 
naual  course  of  the  business  of  the  em- 
ployer. F.  C.  Gross  &  Bros.  Co.  v.  In- 
dustrial Commission  (1918)  —  Wis.  — , 
167  N.  W.  809.  The  court  said;  "Re- 
pairs about  an  industrial  plant,  whether 
such  repairs  are  what  might  he  called 
usual  and  to  be  anticipated,  or  are  of 
snch  a  nature  that  they  may  occur  bat 
once  in  a  long  indnstrial  life,  are  none 
the  less  repairs,  and  work  on  such  re- 
pairs, either  general  or  special,  is  neither 
casual  nor  without  t)te  usual  course  of 
the  business  of  the  employer." 

And  the  work  of  repairing  the  build- 
ing in  which  a  creamery  is  conducted  is 
a  part  of  the  business  of  the  proprietor 
of  the  creamery,  since  such  repairs  are 
essential  to  a  successful  prosecution  of 
the  business.  Holmen  Creamery  Asso.  y. 
Industrial  Commission  (1918)  —  Wis. 
~,  167  N.  W.  808.  The  court  said; 
' '  The  defendant  creamery  association 
was  engaged  in  the  business  of  conduct- 
ing a  creamery.  For  the  proper  conduct 
of  Bueh  a  business,  a  building  was  neces- 
BBry.  It  is  the  common  esporience  of 
mankind  that  buildings  need  repairs 
from  time  to  time.  Indeed,  it  is  so  com- 
mon  that  the  Income  Tax  Law  allows 
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for  the  deduction  of  repairs  from  rentals 
received,  and  all  business  concerns  of 
any  magnitude  provide  for  a  repair  ac- 
count, or  a  fund  to  meet  snch  expenses. 
It  is  in  evidence  that  the  claimant  here 
had  several  times  repaired  this  building. 
The  making  of  repairs,  therefore,  be- 
longs to  the  category  of  things  to  be 
expected  and  provided  for.  True,  re- 
pairs come  at  irregular  intervals,  and 
one  cannot  accurately  foretell  jnst  when 
they  will  be  needed.  But  needed  they 
wili  be  in  any  business  that  endures  for 
any  considerable  length  of  time.  They 
are,  therefore,  a  part  of  the  employer's 
business,  to  be  anticipated  and  met  when 
necessity  or  convenience  dictates.  Being 
an  essential  and  integral  part  of  every 
business  employing  material  things  in  its 
prosecution,  no  reason  is  perceived  why 
one  employed  to  make  them  should  not 
be  classed  as  an  employee  of  the  one  for 
whom  they  are  made.  They  are  essen- 
tial to  the  successful  prosecution  of 
every  business,  whose  implements  are 
subject  to  the  corroding  touch  of  tinie, 
and  a  usual  concomitant  thereof.  They 
are  foreseen,  provided  for,  and  made, 
when  necessary  or  convenient.  The  faet 
that  one  cannot  exactly  foretell  just 
when  they  will  have  to  be  made  is  im- 
material. 

Employees  of  an  amusement  park  and 
amusement  hall  company,  engaged  in  re- 
pairing the  boats  and  keeping  the  ma- 
chinery in  order,  whenever  called  upon, 
and  keeping  the  boats  in  operation,  when 
needed,  and  watching  and  earing  for  the 
property,  are  employed  for  purposes  of 
the  employer's  business.  Boyle  v.  Ma- 
honey  (1918)  92  Conn.  404,  103  Atl.  127. 
W.  M.  G. 
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Haatev  and  servant  —  contrlbntorr  nes- 
llgence. 

1.  The  common-law  doctrine  of  contribu- 
tory n^ligence,  except  in  the  case  of  em- 

Heaxlnotea  by  Brownk,  Ch.  J. 


Note.  —  As  to  extrahazardous  employ- 
enta  and  other  occupations  expresaJy  in- 
cluded within  the  Workmen's  Compensation 
Acts,  aee  annotation  to  F.  W.  Hocbspeter  v. 
Industrial  Ed.  post,  230,  and  referentea 
therein  to  annotations  on  related  queetions. 
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plojeea  of  railroad  compMuea,  and  peraona 
oi^aged  in  certMn  haurdoua  occupations, 
ia  in  force  in  thia  atate. 
For  otJk«r  catea,  see  Matter  and  Servant, 

II.  c,  1,  in  Dig.  1-52  N.  B. 
Same  —  effect. 

2.  Where  an  employee  is  ^ilty  of  aegW 
geoce  which  conlributeB  proximately  to  his 
mjur;j-,  he  cannot  hold  the  meuiter  liable  (or 
«ich  injury. 
For  other   cosfi.   see   JTihIbt  and  Servant, 

II.  e,  1,  in  Dig.  l-5i  N.  8. 
Same  —  care  required. 

3.  The  servant,  in  the  I«rformance  of  hi* 
duties,  is  bound  to  exercise  ordinary  care, 
or  that  de^ee  of  care  which  prudent  per- 
MMis  usually  exercise  under  similaj  circum- 
Btances;  and,  if  he  is  injured  by  failure  to 
fxercise  such  care,  his  master  u  not  liable, 
for  other   cases,   see   ilaater   and   Servant, 

II.  c,  1,  in  Dig.  ISi  11.  S. 

On  rehearing. 
Same  —  diving-  —  hazardous  occupation. 

4.  Divine  is  not  one  ot  the  haKardous  oc- 
cupations described  in  g  1,  chap.  0521,  Laws 
1913. 

for   otAer  ca»€S,   ate   Hatter  and   Servant, 
II.  c,  1,  in  Dig.  1-52  S.  S. 


5.  Where  a  person  is  employed  to  do  div- 
ing, and  he  goes  into  the  water  from  a  bai^ 
or  dredge  £>at  which  is  not  propelled  by 
Bteam,  the  occupation  is  not  a  hazardous 
one.  in  contemplation  of  chapter  6521,  Laws 
1913. 
For   other  cases,  see   Matter  and  Servant, 

II.  c,  1,  tn  Dig.  1-52  N.  8. 

(November  tS,  ISIT.) 

ERROR  to  the  Circuit  Conrt  for  Hills- 
borungh  Couoty  to  review  a  judgment 
in  favor  of  plaintiff  in  a  suit  to  rec 
damages  for  the  death  of  her  son,  while 
prrfanning  services  for  defendant  as  diver. 

llie  faeta  are  stated  in  the  opinion. 

Meaara.  Knight,  Tbompson,  A  Tnrner, 
and  W.  r.  Hlmea,  for  plaintiff  in  error: 

There  was  no  higher  duty  to  inspect  the 
diving  Buit  imposed  upon  the  dredging  com- 
pany than  upon  the  deceased,  and,  it  one 
was  u^ligent,  the  other  was  negligent. 
And  if  the  deceased  was  negligent  in  any 
appreciable  degree,  which  negligence  and 
want  of  care  upon  his  part  proximately  con- 
tributed  to  the  injuriea  received  by  him, 
BO  recovery  could,  of  oourse,  be  had. 

South  Florida  R.  Co.  v.  Weese,  32  Fla. 
212,  13  So.  436,  13  Am.  Neg.  Cae.  846; 
Flowers  v.  Louisville  *  N.  R.  Co.  66  Fla. 
M3.  46  So.  718;  Florida  C.  ft  P.  R.  Co.  v. 
Mooney,  40  Fla.  IT,  24  So.  148;  German 
.American  Lumber  Co.  v.  Brock,  66  Fla. 
i77.  4«  So.  741 ;  Atlantic  Coast  Line  R.  Co. 
T.  Rytand.  60  Fla.  101,  40  Bo.  24;  Weeting- 
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house,  C.  K.  ft  Co.  v.  CallRghaa,  lt>  I1.R.A. 
(N.S.)  301,  83  C.  C.  A.  669,  155  Fed.  307; 
Federal  Lead  Co.  v.  Swyers,  88  C.  C.  A.  547, 
161  Fed.  687-.  Portland  Gold  Min.  Co.  v. 
I>uke,  00  O.  C.  A.  160,  164  Fed.  180;  Mor- 
gan Constr.  Co.  v.  Frank,  86  C.  0.  A.  168, 
158  Fed.  B64;  Wholey  v.  British  ft  F.  S. 
8.  Co.,  158  Fed.  370;  Bailey,  Master's  Lia- 
bility for  Injuries  to  Servant,  p.  112i 
Southern  Turpentine  Co.  v.  Douglass,  61 
Fla.  426,  64  So.  386,  1  N.  C.  C.  A.  788. 

In  an  action  to  recover  damages  for  a 
negligent  injury,  where  it  clearly  appears 
that,  from  any  reasonable  aspect  of  the 
facts  and  circumstances  alleged  or  proven, 
actionable  negligence  cannot  be  imputed  to 
the  defendant  in  the  premiseB.  the  court 
should,  by  appropriate  procedure,  determine 
\  favor  of  the  defendant,  as  a 
matter  of  law. 

Southern  Exp.  Co.  v.  Williamson,  06 
Fia.  286,  UR.A.iei6C,  1208.  63  80.  438, 
7  N.  C.  C.  A.  365;  Girtman  Bros.  v.  Eaton, 
64  Fla.  OS,  69  So.  397,  2  X.  C.  C.  A.  660; 
AVade  v.  Louisville  A,  N.  R.  Co.  64  Fla.  277, 
45  So.  472;  Louisville  ft  N.  R.  Co.  v. 
Yniestra,  21  Fla.  700;  Duval  v.  Hunt,  M 
Fla.  86,  16  So.  876,  13  Am.  Seg.  Gas.  848; 
Atlantic  Coast  Line  R.  Co.  v.  Ryland,  90 
Fla.  190.  40  80.  24,  67  Fla.  143,  M  80.  746; 
Leynee  v.  Tampa  Foundry  A  Mach.  Co.  S8 
Fla.  491,  47  So.  918;  German- American 
Lumber  Co.  v.  Hannah,  60  Fla.  70,  30 
L.R.A.(N.S.)  882,  63  So.  510;  S.  G.  Chrls- 
'.  Russell,  03  Fla.  191,  69  So.  46, 
Ann.  Cas.  1B13C,  504;  Coronet  Phosphate 
Jackson,  66  Fla.  170,  61  So.  319; 
Perkins  v.  Morgan  Lumber  Co.  68  Fla.  603, 
67  So.   126;   Wauchula  Mfg.  ft  Timber  Co. 

Jackson,  70  Fla.  696,  70  So.  690;  South- 

n  Turpentine  Co.  v.  Douglass,  61  Fla. 
424,  64  So.  385,  1  N.  C.  C.  A,  788;  2  Bailey. 
Personal  Injuries,  2nd  ed.  if  394,  400,  402. 
pp.  1116,  1122-1126.  1134,  1136;  Gulf  C.  4. 
"  F.  R.  Co.  V.  Jackson.  12  C.  C.  A.  S07.  27 
V.  6.  App.  619.  66  Fed.  48;  Ingram-Dekle 
Lumber  Co.  v.  Geiger.  71  Fla.  300,  Tl  So. 
5.52,  Ann.  Cas.  1B18A,  971. 

Mr.  H.  &.  HniDpton  and  .K.  H.  King 
for  defendant  in  error. 

Browne,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This    is    a    suit    by    Susie    V.    Mitchell 

against    the    Atlas    Dredging    Company,   a 

for  damages  for  the  death  of 

Joseph  Mitchell,  who  was  drowned 

otherwise  acphyxiated.  in  a  diving  suit, 

while   attempting   to   perform   services   for 

the  defendant. 

The  declaration  alleges  that  the  services 
of  Joseph  Mitchell  were  engaged  by  the  de- 
fendant the  Atlas  Dredging  Company,  as  a 
diver  in  an  onderLsking  that  was  extremal; 
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h(LZB.rdouB  and  dangerous  and  that  defend- 
ant agreed,  ae  part  consideration  for  such 
services,  that  it  would  furnish  the  diviog 
BUit  for  use  by  said  Mitrhell,  but  negli- 
gently  and  carelessly  failed  to  inspect  and 
examine  the  saine.  so  as  to  disrover  certain 
defects  therein,  which  examination  thereof 
was  necessary  to  diecuvcr,  and  that  the  de- 
fendant knew,  or  in  the  ei:ercise  of  ordi- 
nary care,  by  proper  inspection,  would  hava 
knon-n,  that  the  diving  suit  was  unsafe  and 
out  of  repair,  and  that  Mitchell,  relying 
upon  the  obligation  of  the  defendant  t«  fur- 
nisr  a  safe  and  suitable  diving  suit,  put 
it  on  and  went  into  the  waters  of  Hills- 
borough Bay  as  a  diver,  and,  while  in  the 
disrhsrge  of  his  (iutios.  the  diving  suit,  by 
reason  of  its  bad  repair,  leaked  so  that  by 
the  inrushing  water  Mitchell  was  drowned. 

A  demurrer  to  the  declaration  was  OTer- 
ruled,  and  defendant  filed  pleas  of  "not 
guilty,"  of  contributory  negligence,  of  as- 
sumption of  risk,  and  denying  the  relation 
of  employer  and  employee  between  tlie  de- 
fendant and  the  plaintiff. 

Upon  issues  joined  the  parties  went  to 
trial  and,  after  verdict  and  judgment  for 
plaintiff,  the  defendant  comes  here  on  writ 
of  error. 

There  are  thirty -cijfht  assignments  of 
error.  These  relate  to  the  refusal  of  the 
court  to  grant  a  new  trial;  in  not  directing 
a  verdict  for  the  defendant,  after  the  plain- 
tiff had  closed  his  testimony;  to  the  admis- 
sion and  rcjeetioQ  of  testimony;  and  to 
charges  given  to  the  jury  on  the  request  of 
the  plaintiir.' 

The  defendant  in  error  makes  the  point, 
on  each  and  every  one  of  the  nasignments 
of  error,  that  they  are  not  noticed  in  the 
brief  of  the  plaintiff  in  error  and  not 
argued  hy  counsel ;  that  they  arc  all,  there- 
fore, abandoned,  and  consequently  there  is 
no  assignment  of  errors  for  this  court  to 
consider   or   determine. 

It  is  true,  the  plaintiff  in  error  does  not 
designate  each  assignment  of  error  argued 
by  him  by  its  number,  but  he  quite  fully 
argues  several  of  them,  and.  at  the  conclu- 
sion of  his  brief,  he  sa.vs;  "We  have  argiied 
the  firet.  second,  third,  fourth,  fifth, 
twelfth,  thirteenth,  fourteenth,  fifteenth, 
sixteenth,  and  seventeenth"  as^i^ments  of 
error.  While  we  think  that  It  is  a  better 
practice  for  attorneys  to  designate  the  as- 
signment or  assignments  of  error  to  which 
the  argument  is  directed,  we  do  not  find 
that  the  contention  of  the  defendant  in 
error,  that  none  of  the  assignments  are 
noticed  or  argued  by  the  plaintiff  in  error, 
IS  sustained  as  to  all  the  assignments.  He 
has  fully  noticed  and  argued  those  assign- 
ments of  error  which  relate  to  the  admis- 
sion of  certain  testimony  for  the  defendant 
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over  the  objection  of  the  plaintiff,  the  re- 
fuaal  of  the  court  to  direct  a  verdict  for 
the  defendant  after  the  plaintiff  had  closed 
his  testimony,  the  refusal  of  the  oourt  to 
permit  the  defendant  to  cross-examine  the 
witness  Gross,  and  the  refusal  of  the  court 
to  grant  the  defendant's  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  contrary  to  the  evi- 
dence and  not  supported  by  the  evidence. 

It  will  not  be  necessary  tj>  discuss  those 
assignments  which  relate  to  the  admission 
or  rejection  of  testimony,  or  excepiiunis  to 
ths  charges  given  or  refused  by  the  court, 
as  the  case  must  be  determined  on  a  more 
vita!  point,  the  contributory  negligence  of 
the  deceased. 

The  contention  of  the  plaintiff  below  is 
that  the  defendant,  agreed  to  furnish  a  div- 
ing suit  for  Mitchell  as  part  of  his  com- 
pensation, and  that  it  was  its  duty  to  fur- 
nish one  in  good  state  of  repair,  and  ra'e 
for  tlie  deceased  to  use,  but,  instead  of 
doing  this,  the  defendant  furnished  a  div- 
ing suit  which  was  unsafe  and  out  of  re- 
jiair,  and  that  the  defendant,  in  the  e\er- 
cisc  of  ordinary  care,  by  proper  iospootion, 
«ouId  have  known  it«  uosafe  coudiliun. 
This  theory  places  soliily  upon  the  deit'nd- 
ant  the  obligation  of  using  ordinary  cars 
to  discover  any  defects  in  the  suit  which 
rendered,  it  unsafe,  whereas,  with  regard  to 
obvious  defects,  the  law  makes  it  the  duty 
of  the  plaintiff  to  exercise  ordinary  pru- 
dence to  discover  them.  His  failure  to  <lr> 
BO,  when,  by  the  exercise  of  the  sliphte;.! 
nliservation,  he  would  have  observed  them. 
directly  contributed  to  hia  misfortune. 

It  is  claimed  that  the  defendant  lar- 
nished  an  unsafe  diving  suit  for  Mitchell 
to  use,  and  that  its  negligence  consisted  in 
not  esamining  or  propeily  inspecting  it. 
whereby  it  would  have  known  that  the  suit 
was  unsafe  and  out  of  repair.  The  defci'ta 
in  the  suit,  which,  piaintiiT  contends,  per- 
mitted water  to  enter  the  suit  and  caused 
Ihe  death  of  Mitchell  by  drownirp,  were 
the  absence  of  one  or  two  thumbscrews  or 
nuts  from  the  hack  of  the  collar,  where  tlie 
helmet  is  fastened  on,  and  a  chafed  or  wm-n 
place  and  a  hole  in  a  Ream  on  the  shoutJi-r. 
A  witness  for  the  plaintiff  testiiied  that  lie 
went  with  his  uncle  in  a  tmall  skiff  alon..'- 
side  the  barge  where  Mitchell  was  prep  tr- 
ing  to  do  the  diving,  and  that  he  got  out 
and  went  on  board,  and.  while  there,  saw 
parties  on  the  har^  bringing  the  suit  to 
Milchcll,  and  putting  it  on  liim.  He  no- 
ticed that  there  was  something  wrong  abi:iit 
it,  in  tliut  tlie;-e  was  one  or  two  thumb- 
screws or  butterily  nuts  missing  on  ihe 
back  of  the  collar,  and  that  there  was  a 
worn  or  chafed  place  on  the  shoulder;  that 
he  could  not  tell  whether  the  chafed  place 
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went  c1e«r  through  or  not;  that  he  was 
standing  8  or  10  feet  away  from  Mitchell, 
and  could  easily  see  the  chafed  or  worn 
place  OD  the  shoulder  and  the  absence  of 
the  thumbscrewe;  that  he  could  eaail;  eee 
that  these  nuts  or  thumbscrews  were  ofT, 
and  that  anyone  could  have  observed  it, 
and  could  have  seen  the  chafed  or  worn 
place  OD  the  shoulder;  that  Mitchell  him- 
»elf  could  have  seen  it  before  he  put  the 
hetmet  on ;  that  it  was  not  anj  of  hia  busi- 
ness to  notice  any  defecta  in  the  diving 
anit,  hut,  nevertheless,  he  saw  the  chafed 
place  on  the  shoulder  and  that  the  nuts 
were  missing;  that  his  uncle  remained  in 
the  ekiff  alongside  the  barge,  and  about 
S  feet  below,  and,  if  a  person  were  standing 
up  in  it,  his  head  would  be  even  with  the 
deck  of  the  barge;  that  his  uncle  noticed 
that  the  nuts  were  gone,  and  that  there 
was  a  worn  or  chafed  place  on  the  shoul- 
der, and  called  his  attention  to  it. 

Another  witness  testified  that  he  saw 
the  suit  the  day  after  Mitchell  died,  and 
that  one  or  two  of  the  nuts  were  gone,  and 
thnt  there  was  one  hole  that  he  could  put 
his  linger  in;  "It  was  in  a  chafed  place  in 
the  suit,  and  I  put  my  two  fingers  in  the 
hole  there."  He  said  the  suit  had  the  ap- 
pearance of  having  "been  worn  eonsiderahly, 
IT  had  had  hard  usage."  When  aslced  if 
the  holes  were  plainly  visible,  he  said: 
"Ves.  they  were  in  open  plain  view,  if  that 
is  what  you  mean;  that  is,  they  would  bo 
to  a  seafaring  man,  if  he  examined  it 
closely;  but  if  he  didn't  have  any  reason 
to  examine  it  closely  they  wouldn't  be;  no. 

At  the  conclusion  of  the  plaintiff's  testi- 
mony the  defendant  moved  the  court  to  di- 
rect a  verdict  for  the  defendant,  on  the 
in'oiinda  that  no  evidence  had  been  sub- 
mitted upon  which  the  jury  could  lawfully 
find  a  verdict  for  the  plaintiff,  because,  if 
there  were  any  defecta  in  the  diving  suit 
used  by  Mitchell,  they  were  patent  defects, 
open  to  casual  observation,  and  that  the 
defendant  was  not  responnlble  for  injuries 
received  through  such  defecta,  which  were 
rtjiially  open  to  the  observation  of  Mitchell, 
fie  being  a  diver,  as  to  the  defendant,  and, 
if  ifitchell  failed  to  observe  the  defects,  he 
icas  guilty  of  contributory  negligence  that 
pr'i.timately  contributed  to  hia  death. 

1  he  court  denied  the  motion,  and  the  as- 
signtnents  of  error  covering  the  ruling  of 
th>-  court  are  fully  diacu'^sed  in  the  plain- 
i iff  in  error's  brief. 

VTe  think  the  coiirt  erred  in  refusing  to 
irrant   the  defendant's  motion  and  direct  a 

Chapter  6220.  Acts  of  Iftll,  i  I  (Comp. 
l^ws  1914,  ;  1496),  amending  S  1490  of 
the  General  Statutes  of  I'JOO,  provides: 
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"Upon  the  trial  of  all  cases  at  law  in  the 
several  courts  of  this  state,  the  judge  pre- 
siding on  such  trial  shall  charge  the  jury 
only  upun  the  law  of  the  ease;  that  is.  upon 
some  point  or  points  of  law  ariaing  in  the 
trial  of  said  cause.  If,  however,  after  all 
the  evidence  shall  have  been  submitted  on 
behalf  of  the  plaintiff  in  any  civil  case,  it 
be  apparent  to  the  judge  of  the  circtiit 
court,  county  cotirt  or  court  of  record  that 
no  evidence  has  been  submitted  upon  which 
the  jury  could  lawfully  And  a  verdict  for 
(he  plaintiff,  the  judjje  may  then  direct  the 
jury  to  find  a  verdict  for  the  defendant." 

This  question  is  thus  presented:  "Was 
Lhere  evidence  upon  which  the  jury  could 
lawfully  find  a  verdict  for  the  plaintiflT" 

The  common-law  doctrine  of  contrilmtory 
negligence,  except  in  the  case  of  employees 
of  .railroad  companies,  and  persons  engaged 
in  certain  hazardous  occupations,  is  in 
force  in  this  state.  The  deceased  was  not 
an  employee  of  a  Tjiilroad  company,  and,  as 
diving  is  not  one  of  the  ha^Ardous  occupa- 
tions enumerated  in  chapter  6521,  Acts  of 
1013,  and  as  the  testimony  is  uneontro- 
verted  that  the  barge  from  which  Mitchell 
dived  to  his  death  was  not  propelled  by 
steam,  the  business  in  which  he  was  en- 
gaged does  not  come  within  the  provisions 
of  that  statute.  In  the  consideration  of  this 
case  we  roust  therefore  be  governed  by  the 
common -law  rule,  and  it  is  too  well  settled 
to  require  elaboration  that,  where  an  em- 
ployee is  guilty  of  negligence  that  con- 
tributes proximately  to  his  injury,  he  can- 
not hold  the  master  liable  for  such  injury. 
Coronet  Phosphate  Co,  v.  Jackson,  6.>  Fla. 
170,  81  So.  318.  In  South  Florida  R.  Co. 
V  Weese  32  Fla  212  13  So  436  13  Am 
Neg    Cas    845    thii  court  ^aid 

'But  the  law  is  veil  settled  that  a  mai 
ter  must  nut  e^po-e  his  servant  when  act 
ing  in  the  line  of  emplnment  to  dangers 
and  hazards  against  which  he  tnay  be  pro- 
tected by  reasonable  rare  and  diligence  on 
the  part  of  the  master  Among  the  pohi 
tive  duties  rpstin^  upon  the  master  to  the 
scrrant  ia  the  obligation  to  exercise  such 
reasonable  care  as  prudence  and  the  e^ 
i^'encies  of  the  iituat  on  require,  in  pro 
viding  the  servant  with  safe  machinery  and 
suitable  in<<t  rumen  tali  tics  and  a  reasonably 
safe  place  m  ^hiih  to  work  The  ne,'li 
gcncc  of  the  mastir  m  this  respect  ts  not 
one  of  the  perils  or  risks  assumed  by  the 
employee  lo  hit  contract  of  emplo%mcnt, 
and  he  has  the  riRht  to  insist  that  the 
maotcr  shall  ^tricth  eimplv  with  his  obli 
„'ation  in  this  rctjicct 

But,  wh  le  the  rule  just  announced  is 
clearly  estalihshed  it  is  also  \(e)l  sittled 
that  it  IS  a  complete  nn>,wer  to  the  claim 
for  damages,  resulting  from  a  failure  to 
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fumiah  suitable  instrumentalities  and  a 
Bafe  pla^^e  to  work,  that  the  injured  servant 
had  full  knowledge  of  the  situation,  and 
engaged  in  the  employment  or  continued 
therein  without  objection  or  protest,  and 
without  any  promise  or  assurance  on  the 
pnrt  of  the  employer  to  provide  better. 
Tliere  is  some  conflict  of  authority  on  this 
point,  but  we  think  it  can  be  safely  stated 
that  the  prevailing  judicial  view  is  that, 
where  a  servant  voluntarily  eujjages  in  a 
service  for  another  and  has  full  knowledge 
that  the  instrumentalities  he  is  to  use  and 
the  situation  in  which  the  service  is  to  be 
performed  are  dangerous,  and  the  danger 
therefrom  is  apparent,  and  he  makes  no 
protest,  and  his  employer  does  not  mislead 
him  in  any  way  as  to  these  matters,  he 
assumes  the  risks  ordinarily  incident  to 
that  employment,  and  cannot  recover  for 
injuries  resulting  therefrom." 

In  the  case  of  Florida  C.  &  P.  E.  Co.  v. 
Mooney,  40  Fla.  17,  24  So.  148,  the  court 
said:  "The  servant,  in  the  performance  of 
bis  duties,  is  hound  to  exercise  ordinary 
care,  or  that  degree  of  care  which  prudent 
persona  usually  exercise  under  similar  cir- 
cumstances, and,  if  he  is  injured  by  failure 
to  exercise  such  care,  his  master  is  not 
liable." 

See  also  Flowers  v.  Louisville  &  N.  H. 
Co.  55  Fla.  603,  46  So.  718;  German-Ameri- 
can Lumber  Co.  v.  Brock,  55  Fla.  577,  48 
So.  740;  Southern  Turpentine  Co.  v.  Doug- 
lass, 61  Fla.  424,  64  So.  385,  I  N.  C.  C.  A. 
788. 

At  the  close  of  the  plaintiffs  testimony, 
it  was  uncontroverted  that  the  diving  suit 
had  the  appearance  of  having  been  worn 
considerably,  and  had  had  hard  usage.  Thia 
should  have  warned  the  plaintiff  and  de- 
fendant of  the  necessity  of  an  inspection 
of  it,  hut  neither  did  so.  Mitchell  was  a 
diver,  an  occupation  which  requires  skill 
and  experience.  From  the  very  nature  of 
his  calling,  he  must  have  known  the  haz- 
ards incident  to  it,  among  which  are  drown- 
ing, or  being  otherwise  asphyxiated  because 
of  defects  in  the  suit,  or  the  air  pump,  or 
hose,  or  in  the  adjuBtment  of  its  parts,  in 
the  valves  for  the  outlet  of  air,  or  mishaps 
from  insufficient  weights  or  their  im- 
proper adjustment.  The  diving  suit  used 
by  Mitchell  did  not  belong  to  him  or  to 
the  Atlas  Dredging  Company,  but  to  the 
Edwards  Construction  Company.  From 
this,  we  may  assume  that  neither  Mitchell 
nor  the  defendant  knew  anything  of  its 
condition,  and  that  it  was  the  duty  of  both 
to  have  examined  it  to  see  if  it  were  safe 
to  use  it.  But  the  failure  of  the  defendant 
to  perform  its  duty  did  not  relieve  Mitchell 
from  his  duty  to  observe  defects  which  reu' 
dered  it  unsafe,  which  were  patent, — so  pat- 
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ent,    that    they    were    observed    and    com- 
mented on  by  bystanders. 

The  plaintiff's  case  rests  on  the  theory 
that  Mitchell's  death  was  caused  by  reason 
of  these  patent  defects  in  the  suit.  No 
question  of  inexperience,  or  directions  to 
incur  extra  hazards,  or  lack  of  knowled.ge 
of  the  danger  incident  to  using  a  diving 
suit,  particularly  one  as  imperfect  as  the 
testimony  discloses  this  one  to  have  been. 
is  presented  here.  The  occupation  of  a 
diver  using  a  diving  suit  and  apparatus  ia 
recognized  as  one  requiring  skill  and  expe- 
rience, carrying  with  it  a  knowledge  o( 
what  constitutes  a  safe  suit  and  apparatus, 
and  a  ready  ability  to  detect  their  defects. 
Thia  knowledge  and  skill  peculiarly  impose 
on  a  diver  the  duty  of  carefulness,  the  dis- 
regard of  which  is  negligence. 

The  defendant  was  entitled  to  a  directed 
verdict,  and  the  denial  of  his  motion  is 
error,  unless  the  error  was  cured  by  subse- 
quent testimony.     We  do  not  think  it  was. 

The  testimony  showing  Mitchell's  con- 
tributory negligence  was  strengthened  by 
the  plaintiff's  witness  Stafford,  who  testi- 
fied, after  the  court  had  denied  the  defend' 
ant's  motion  for  a  directed  verdict,  that  he 
saw  the  hole  in  the  seam  of  the  suit,  and 
that  it  was  big  enough  to  put  two  lin.ser^ 
through.  He  said:  If  a  person  "had  hold 
of  that  suit  and  couldn't  see  that  hole  in 
it,  tbcy  couldn't  see  a  brick  wall  10  feet 
off.  Anybody  that  wasn't  blind  couldn't 
help  seeing  it." 

It  is  uncontroverted  that  Mitchell  went 
after  the  diving  suit  himseU  on  the  day  he 
lost  his  life;  that  there  were  two  suit-t 
available,  and  he  selected  the  best  one;  he 
picked  out  the  dress,  the  pump,  the  hel- 
met, the  shoes,  the  life  line,  and  everything 
that  went  with  the  outfit;  he  got  some  myn 
to  help  use  the  pump,  and  took  them  to 
the  barge  from  which  the  diving  was  done, 
and  before  putting  on  the  suit  he  examined 
the  pump,  the  hose,  the  suit,  the  breast- 
plate, and  everything;  that  several  persona 
on  the  barge  with  Mitchell  saw  the  defects 
in  the  suit  before  Mitchell  put  it  ou;  that 
they  were  plainly  visible,  and,  as  one  of 
the  plaintiffs  witnesses  said,  if  a  man  ''had 
hold  of  that  suit  and  couldn't  see  that  hole 
in  it,  they  couldn't  see  a  brick  wall  10  feet 
off;"  and  that  Mitchell's  attention  was  ac- 
tually called  to  the  defect,  and  he  said  it 
was  all  right  and  did  not  amount  to  any- 
thing. These  undisputed  facts  show  con- 
clusively, to  our  minds,  that  Mitchell  was 
gros.tly  negligent,  and  that  he  assumed  dan- 
gerous rUks  which  directly  contributed  to 
his  death. 

It  is  true  the  defendant  sought  to  prove 
that  there  were  no  defects  in  the  diviiij^ 
suit  which  could  poaaibly  have  caused  the 
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death  ot  Mitchell,  bnt  it  is  absolutely  un- 
ran  trover  ted  that,  if  the  defects  existed, 
and  if  they  ransed  his  death,  they  wen 
snrh  patent  defects  that  the  failure  of 
Mitfhetl  to  observe  them  charKed  him 
conlributory  neglif;ence,  which  was 
proiimate  cauie  of  his  death. 

The  defendant   in  error  has  cited  Union 
P.  R.  Co.  V.  Daniels    (Union   P.  K.  Co. 
Snrder)    152  U.  8.   B84,  38  L.  «d.  6*7,   14 
Sup.  CL  Bep.  TSS,  which  holds  that,  where 
1  motion  b;  a  defendant  for  a  directed 
diet  is  denied,  and  defendant  excepts,  and 
he  then  proceeds  with  his  case  and  Intro- 
ducei  testimony  iH-hie  behali,  he  waires  the 
eiceptiMi,   and   th«  action  of  the  court  in 
denjing  the  motidb  for  a  directed  verdict 
cuDDt  be   assigned   as   error.     It    ia 
neceMary   for  us  to  decide  that   point, 
the  subsequent  testimony  strengthened  that 
theretofore   cdduMd,   showing   the   defend- 
ut'i  eontributory  negligence. 

The  motion  tor  s  new  trial  contained  a 
Dinaber  of  grounds  which  are  not  necessary 
to  notice  here,  as  those  whioi  attacked  the 
v*rdict  because  there  was  no  testimony  to 
sapport  it  entitled  the  defenduit  to  a.  new 
trial,  and  the  refusal  of  the  lower  court  to 
grant  the   motion   on  these  grounds   if 


>  reveret^,  and  i 


t  trial 


I'ajlor,  Wbltaeld,  EUls,  and  West.  JJ., 


A  petitJMi  for  rehearing  having  been 
filed,  Browne,  Cb.  J.,  on  January  II, 
19IS,  handed  down  the  folloning  additional 
apinion : 

All  the  points  raised  in  the  petition  for 
rehearing  were  carefully  considered  by  the 
eourt,  and  those  deemed  necessary  for  the 
proper  disposition  of  the  case  are  discussed 
in  the  opinion. 

A  mistake,  however,  was  made  in  the 
date  of  the  death  of  Mitchell,  and  upon  this 
Uie  defendant  in  error  baaes  the  thirteenth 
ud  fourteenth  grounds  of  her  petition. 

In  considering  this  case,  the  court  care- 
fillj  studied  the  teetimony  to  see  if  it  sup- 
ported the  allegations  of  the  declaration  by 
which  the  plaintiff  below  eoiight  to  bring 
^  case  within  the  provisions  of  chapter 
(521,  Acta  of  the  legislature  of  1913,  and 
found  that  the  enterprise  of  diving,  in 
wliich  the  deceased  was  engaged  at  the 
tine  of  hie  death,  is  not  one  of  those  enu- 
merated in  the  statute,  and  the  testimony 
ij  uncoDtroverted'that  the  dredge  boat  from 
"hirh  Mitchell  dived  to  his  death  was  not 
propelled  by  steam. 

Section  1  of  chapter  0521  provides: 
^That  this  act  shall  apply  to  persons,  flrnis 
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and  corporations  engaged  In  the  following 
hazardous  occupations  in  this  state; 
namely,  railroading,  operating  street  rall- 
wa?B>  generating  and  selling  electricity, 
telegraph  and  telephone  business,  express 
business,  blasting  and  dynamiting,  operat- 
ing automobilee  for  public  use,  boating, 
when  boat  is  propelled  by  steam,  gas  or 
electricity."    Comp.  Laws  1914,  |  3150b. 

To  bring  her  case  within  the  provisions 
of  this  act,  plaintiff  below  amended  her 
declaiation  so  as  to  read  that  the  dredge 
boat  was  "propelled  by  steam,"  but  offered 
no  testimony  to  support  the  eHegation.  It 
appears  from  the  testimony,  however,  that 
the  dredge  boat  or  bai^  was  towed  to  the 
plaee  where  he  went  into  the  water,  and  in 
answer  to  the  question,  "Could  it  propel 
itself  by  steam  or  otherwise!"  propounded 
to  Captain  Sullivan,  be  replied:  "No,  sir. 
There  was  only  hand  machinery  on  it,  and 
It  had  to  be  towed." 

All  the  charges  given  by  the  court  on  the 
trial  of  the  ease  were  on  the  request  of 
the  plaintiff  and  defendant,  and  neither  re- 
queBt«d  the  court  to  charge  the  jury  on 
this  statute,  and  it  was  not  discussed  in 
the  oral  argument  or  in  the  briefs  of  either 
party,  from  which  it  would  seem  that  the 
plaintiff  end  defendant  in  error  did  not  coO' 
aider  the  case  came  within  the  provisions 
of  chapter  6621. 

The  mistake  with  reference  to  the  date 
of  Uitchell's  death  has  been  corrected  in 
the  opinion. 

The  petition  for  rehearing  is  denied. 


NEW  YORK  COURT  OP  APPEAIA- 

RE  CLAIM  OF   EDNA  SAENGER,  Eespt. 
FELIX  A.  LOCKE  et  tl.,  Appta. 
(220  N".  Y.  556,  lie  N.  E.  367.) 

Workmen's   oompenaMloit  —  bautrdoua 
oooupQtIon  —  millinery   bualness. 

1.  Making  hats  and  feathers  in  the  mil- 
linery business  is  a  hazardous  employment 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act, 
For  other   cases,   see  Master  and  Servant, 

II.  a,  1,  in  Dig.  1-5Z  W.  ff. 
Same  —  Injury   to   fainting  entployee  — 
course  of  employment. 

2.  Injury  by  ammonia  thrown  by  mistake 

Note.  —  As    to    extrahazardous    employ- 
ments and  other  occupations  expressly   in- 
cluded within  the  Workmen's  Cumpcnaation 
Acts,  see  annotntion  to  F.  W.  Horhnpcier  v. 
Industrial    Bd.    post,    230,    and    re/ei-ences 
therein  to  annotati<ms  on  related  queatimu. 
I  to  what  injurien  "ariee  out  of  and  in 
:ourae  of  the  employment,"  see  the  anno- 
taXion  in  L.R.A.IDIOA,  at  pages  40  and  2.12, 
'  in  the  auioUUon  in  L.R.A.I9I7D,  114. 
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uf  a  fellow  emploTee  into  the  face  of  one 
who  hod  fainted  because  of  a  quarrel  with 
the  boaa,  for  the  purpose  of  reviving  her, 
does  not  arise  out  of  the  employment  within 
the  meaning  of  the  Workmen  s  CompenBa- 
tion  Act. 

for  other  cases,   see  Matter   and  ServanI, 
II.  a,  1,  in  Dig.  t-5i  S.  S. 

(May  X,  1917.) 

APPEAL  by  defendants  from  an  ordor  of 
the  Appellate  Division  of  the  Suprenta 
Court,  Third  Dcpartmeot,  aflinning 
award  of  the  State  Industrial  Commission 
to  claimant,  in  a  proceeding  by  ber  under 
the  Workmen's  ConpensatioB  Act  to 
«>ver  comprasation  for  injurle 
b'l'  her.  Reversed. 
The  facts  are  stated  in  the  iqtinlon. 
Mr.  Jolin  N.  CarUsIe,  and  Mr.  Alfrad 
W.  Andrem,  for  appeUanta: 

1'he  injuries  received  by  olaimajit  did  not 
flrisp  out  of  ber  enployment,  and  wi 
ordiiiarf  and  incident  to  her  employment. 
O'Neil  V.  Carley  Heater  Co.  218N.  Y.4li, 
L.lt.A.1917A,  349,  113  N.  K.  406;  DeFilippis 
V.  Fatkenberg,  ITO  App.  Dlv.  163,  166  N.  Y. 
Siipp.  TBI,  affirmed  in  SIQ  N.  Y.  581,  114 
N.  K.  1064:  QIatB  v.  Stumpp,  230  N.  Y.  71, 
114  N.  B.  1063;  Newman  v.  Newman,  218 
N.  Y.  32S.  113  N.  E.  332;  Heiti  v.  Ruppert, 
218  N.  Y.  152,  L.H.A.1917A,  344,  1)2  N.  E. 
750;  Fitzgerald  v.  W.  Q.  Clarke  ft  Son 
riJIdSl  2  K.  B.  790,  77  L.J.K.B.N.S.  1018, 
119  L  T.  N.  S.  101,  1  B.  W.  C,  C.  197;  Shel- 
don  V.  Needham,  111  L.  T.  N.  9.  72»,  30 
Times  L.  K.  690,  58  Sol.  Jo.  852,  7  B.  W. 
C.  C.  471;  Butler  v.  Burton -on -Trent  Union, 
lOe  L.  T.  N.  S.  824,  6  B.  W.  C.  C.  866; 
Rodger  V.  Paisley  School  Bd.  [1912]  S.  C. 
584,  49  Scot.  L.  R.  413,  6  B.  W.  C.  C.  547; 
Peel  V.  William  Lawrence  &  Bona,  106  L.  T. 
N.  S.  482,  28  Times  L.  R.  318,  B  B.  W.  C.  C, 
274. 

To  sustain  an  award  there  must  be  eome 
relation  between  the  hazardous  employment 
and  the  accident. 

Fogarty  v.  National  Biscuit  Co.  176  App. 
Div.  729.  161  N.  Y.  Supp.  937;  Peel  v. 
William  Lawrence  k  Sons,  supra;  Blade  v. 
Taylor,  8  B.  W.  C.  C.  85. 

The  statute  does  not  provide  insurance 
against  every  accident  that  may  happen. 

Heits  V.  Ruppert,  218  N.  Y.  148,  L.R.A. 
1917A,  344,  112  N.  E.  750;  DeVoe  v.  New 
York  SUte  R.  Co.  218  N.  Y.  318,  L.R.A. 
1917A,  260,-113N.E.  250;  Newman  v.  New- 
man,  218  N.  Y.  326,  113  N.  E.  332. 

Claimant  must  show  that  the  accident 
arose  because  aha  was  exposed,  by  the 
nature  of  her  employment,  to  the  peculiar 
danger  which  caused  the  injury,  and  that 
Buch  danger  arose  out  of  ber  employment,  j 

Willis,  Workmen's  Compensation  Acti, 
I..R.A.191SF. 


15th  ed.  1915,  p.  23;  Craske  T.  Wigau  tl0091 
2  K.  B.  636,  78  L.  J.  K.  B.  N.  S.  894,  101 
L.  T,  N.  S.  6,  25  Times  L.  B.  632,  53  SoL 
Jo.  5Q0;  Butler  v.  Burton -on- Trent  Union, 
106  L.  T.  N.  S.  824,  6  B.  W.  C.  U.  355; 
Clifford  v.  Joy,  43  Ir.  L.  T.  182,  2  B.  W. 
C.  C.  32;  Amys  v.  Barton  [1912]  1  K.  B.  40, 
ai  L.  J.  K.  B.  N.  S.  85,  106  L.  T.  N.  5.  «19, 
28  Times  L.  R.  28,  6  B.  W.  C.  C.  124; 
Bellam  v.  J.  Humphries  &  Sobs,  6  B.  W. 
C.  C.  53;  Warner  v.  Couchman  [1911]  1 
K.  B.  351,  80  L.  J.  L.  K.  B.  N.  S.  526,  103 
L.  T.  N.  S.  893,  27  Times  L.  R.  121,  55 
Sol.  Jo.  107,  1  N.  C.  C.  A.  61,  4  B.  W.  C.  C. 
32,  affirmed  in  House  of  Lords  [1911]  W.  N. 


A  wholly  unneceesary  or  unreasonable 
act  which  is  done  during  the  period  of  em- 
ployment cannot  be  regarded  ae  a  risk  of 
the  employment. 

Willb,  Workmen's  Compensation  Acta, 
15th  ed.  1915,  p.  3«;  Smith  v.  South  Nor- 
manton  Colliery  Co.  [1B03]  I  K.  B.  206,  72 
L.  J.  K.  B.  N.  B.  76,  67  J.  P.  381,  61  Week. 
Rep.  209,.  88  L.  T.  N.  S,  5,  19  Times  L.  R. 
"B;  M'Larm  v.  Caledonian  R.  Co.  [1811] 
C.  1075,  48  Soot.  L.  R.  886,  6  B.  W.  U  C 
492;  Horsfall  v.  The  Jura,  6  B.  W.  C.  C 
213. 

Mr.  E.  O.  Aiken,  with  Mr,  E,  E.  Wootl- 
bary,  Attorney  Oeneral,  for  the  State  In- 
dustrial Commission : 

The  injuries  received  by  the  claimant 
'ose  out  of  and  in  the  course  of  her 
nployment. 

HeitK  V.  Ruppert.  218  N.  Y.  148,  L.R.A. 
I17A,  344,  112  N.  E.  750;  Archibald  t. 
Workmen's  Compensation  Corar.  77  W.  V», 
448,  L.R.A.1BI8D,  191S,  87  8.  E.  7M;  Mc- 
Kinnon  v.  Hutcliinaon,  62  Scot.  L.  R.  691, 
8  B.  W.  a  C.  024;  Vennen  v.  New  Dells 
Lumber  Co.  161  Wis.  370,  L.R.AI916A,  273, 
154  N.  W  640.  Ann.  Gas.  1918B,  29S,  10 
N.  C.  C.  A.  729;  O'Neil  v.  Carlcy  Heater 
Co.  218  N.  Y.  414,  L.Ej1,1»17A,  349,  IIS 
N.  E.  406. 

No  break  in  the  employment  is  caused  by 
the    furnishing   of   assistance   t«   a   felloe 
workman    in    an    emergency    or    to   reecne 
m  from  danger. 

Waters  v.  William  J.  Taylor  Co.  218  N.  Y. 
248,  L.R.A.1917A,  347,  112  N.  E.  727; 
Dragowich  v.  Iroquois  Iron  Co.  209  in.  478, 
109  N.  E.  099.  10  N.  C.  C.  A.  475;  Yates  v. 
South  Kirby,  F.  &  H.  Collieries,  3  B.  W. 
C.  C.  418. 

Andrews,  J.,  delivered  the  opinion  of  the 

Felix  A.  Locke  was  engaged  In  the  mil- 
linery business  and  in  the  making  of  hats 
and  feathers  in  New  York  city.     This  was 
a  "hazardous  employment."  Edna  Saoiger 
of  bis  employees. 
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On  FebriuTf  11,  1916,  while  workiBg  ia 
the  millinery  department,  she  had  aome 
difference  with  her  boas  with  regard  to  ber 
work.  Ah  b.  reault,  "She  bacami!  nervous  and 
byatericftl  Eind  fainted.  Two  of  her  co- 
employees  rushed  to  get  water  and  am- 
monia. They  returned,  one  with  a  glaw  of 
ammoniB  Mid  one  with  a  glaia  of  water. 
In  smne  way  theac  glaBsee  became  mixed, 
and  the  ammonia  w*b  thrown  into  the  face 
of  Edna  Saenger,  causing  the  iojurieB  for 
which  an  award  was  nuwle  her. 

Clearly  the  injur ie»  eo  received  by  her 
were  accidental  and  aiose  in  the  caorae  of 
her  employment,  but  they  did  not  arise 
out  of  each  employment.  If  she  had  fainted 
because  of  fumes  present  in  the  worliroom, 
and,  ao  falling,  bad  injured  bwself,  a  dltTer- 
ent  question  would  have  hem  preeentod; 
but  the  claimant  fainted  because  of  her 
phyaical  condition,  and,  even  if  her  faint- 
nei>8  might  hare  been  said  t«  Iwve  reault«d 
from  a  quarrel  with  her  boas  with  t^^i^ 
to  her  work,  the  fainting  was  in  no  proper 
sense  connected  with  tbe  aeoideDt.  The 
accident  was  cansed  by  a  oo-enlployee  qiis- 
taking  the  two  glasxcs  containing  ammonia 
and  water  not  becauRe  the  ammonia  was 
eipoeed  and  an  error  arose  hh  to  its  nature 
or  use.  The  employee  who  obtained  it  knew 
precisely  what  it  was.  The  employer  bad 
not  furnished  the  ammonia  as  medicine  for 
his  employees  nor  had  he  authorized  in  any 
vay  its  use  by  them  aa  a  medicine.  A 
fainting  such  as  is  shown  in  this  cam,  and 
help   such  as  was  giren,  is  not  a  natural 


iuddeat  to  the  buBinesa.     It  hac  no  more 

connection  with  it  than  if  a  physician  had 
been  called  in  and,  having  been  handed 
glasHes  oS  ammonia  and  water,  had  made 
the  same  mistake. 

!n  DcFilippis  v.  Falkenberg,  170  App. 
Div,  153  N.  Y.  Supp.  TBI,  affirmed  in  219 
N.  Y.  581,  114  K.  E.  1064,  an  employee  was 
injured  by  being  struck  In  the  eye  by 
Eciasors  thrust  through  a  partition  by  a 
fellow  servant,  as  a  practical  joke.  Such 
an  injury  did  not  arise  out  of  the  employ- 

■ffhere  injuries  result  from  quarrels,  be- 
tween fellow  servants,  the  rule  Is  that. 
Where  the  quarrel  arose  out  of  matters 
pertaining  to  the  business,  then  the  acci- 
flent  arises  out  of  the  employment.  Where 
the  quarrel  is  an  independent  affair,  having 
no  connection  with  the  master'a  work,  then 
it  does  not.  Heitz  t.  Ruppert,  218  N.  T. 
148,  L.R.A.1917A,  344,  112  N.  E.  750. 

As  is  said  In  the  case  Ust  cited,  the 
injury  must  be  received  as  a  natural  inci- 
dent of  the  work.  It  must  be  one  of  the 
risks  connected  with  the  employment.  Bow- 
ing therefrom  as  a  natural  eonsequence, 
and  directly  connected  with  the  work.  Such 
is  not  this  case. 

The  order  of  the  Appellate  Division 
should  be  reversed,  and  the  claim  dismissed, 
with  costs  in  Appellate  Division  and  in  thla 
court  against  the  Industrial  Commission. 

Miscock,  Ch.  J.,  and  Chase,  Hogan, 
Oa»doM>,  and  Pound,  JJ.,  concur.  Mc- 
I.aDgblln,  J.,  not  voting. 
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F.  W.  HOCaSPEIEa,  Plfl.  in  Err., 
IXDUSTRtAL  BOAKD  OF  ILLINOIS  et  »1. 

(278  111.  623,  116  N.  E.  121.) 
Workmen's     compensation  —  award  — 

1.  Whether  or  not  a  chauffeur  is  engaged 
ia  carrii^  by  land  within  the  meaning  of 
a  Workmm's  Compmsation  Ant  is  a  ques- 
tion of  law,  the  decision  of  the  Industrial 
Board  upon  wliioh  may  be  reviewed  by  the 

For  other  rates,   aee  Master   and  Bervaat, 

II.  a,  1.  in  Dig.  ISi  W.  8. 
Same  —  hirer  of  automobiles  as  carrier 

by  land. 

2.  An    undertalier    maintaining   automo- 

Koce.  —  Aa  to  eztrolMaardonB  employ- 
meat  and  other  occnpations  espreeely  in- 
cluded within  Workmen's  CompeDsatiom 
Acta,  see  annotation  following,  tjua  cawi 
post,  230. 
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Wles  for  the  earri^e  ot  people  to  funerals 
doea  not,  by  letting  them  to  others  for  hire, 
become  a  carrier  of  passengers  by  land 
within  the  operation  of  the  Workmen's  Com- 
pensation Act,  and  therefore  no  allowance 
can  be  made  for  injury  to  a  chauffeur  while 
driving  a  car  hired  for  a  funeral,  under  the 
provisions   of   the   law   appUcable   to   such 


(April  19,  1917.) 

ERROR  to  the  Circuit  Court  for  Cook 
County  to  review  a  judgment  confirm- 
ing tbe  decision  of  the  Industrial  Board 
awarding  compensation  to  claimants,  in  a 
proceeding  .under  the  Workmen's  Compensa- 
tion Act  to  recover  compensation  for  the 
death  of  decedent.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  J.  Weldon  and  K.  J.  Folo- 
nie,  tor  plaintiff  in  error; 

The  business  of  an  undertaker  and  em- 
balmer  is  not  an  extrahazardous  business 
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within  the  provision  of  the  Compenution 
Act. 

UpholT  V.  Industrial  Bd.  271  111.  312. 
L.R.A.J616E,  32B.  Ill  N.  E.  128,  Ann.  Cm. 
1917D,  1,  13  C.  C.  A.  80;  Park er- Wash ing- 
ton  Co.  V.  InduHtrial  Bd.  274  III.  49S,  113 
N.  E.  976;  Surburban  Ice  Co.  v.  Industrial 
Bd.  a74  111.  630,  113  N.  E.  979;  Vaughan'a 
Seed  Store  v.  Simoiiini,  276  IlL  477,  114 
N.  £.  163,  Ann.  Cas.  ISISB,  713,  14  N.  C. 
C.  A.   1075. 

The  letting  of  vehicles,  together  with 
drivers,  hs  an  incident  of  such  vindertaking 
bueinese  is  not  the  business  of  carriage  by 
land,  under  the  provisions  of  the  Compensa- 
tion  AcL 

lbid.i  Storjr,  Bailm.  9th  ed.  i  691;  Hutch- 
inson, Carr.  3d  ed.  1  96;  Berry,  Auto- 
mobiles, 2d  ed.  g  741;  Moore,  Carr.  2d  ed. 
p.  954;  Schouler,  Bailm.  A  Carr.  1  623; 
6  C;c.  530;  Bricker  v.  Philadelphia  &  R.  B. 
Co.  132  Pa.  1,  ig  Am.  St.  Rep.  686,  18  Atl. 
983,  10  Am.  Heg.  Caa.  207. 

One  who  lets  conveyances,  with  drivere, 
bj  contract,  with  no  fixed  trips,  and  who 
gives  or  withholds  such  letting  at  his 
pleasure,  b  not  a  carrier  of  pasaengera. 

Story,  Bailm.  9th  ed.  t  691;  Hutchinson, 
Carr.  3d  ed.  S  90;  Berry,  Automobiles,  2d 
ed.  i  741;  Moore,  Carr.  2d  ed.  p.  064; 
Schouler,  Bailm.  &.  Carr.  i  523;  6  Cjc.  636; 
Bricker  v.  Philadelphia  A  R.  R.  Co.  132  Pa. 
1,  19  Am.  St.  Rep.  686.  18  Atl.  983,  10  Am. 
Neg.  Gas.  207. 

Messrs.  T.  H.  Ooen  and  Samnel  Fried- 
lander,  for  defendanta  in  error: 

The  question  of  whether  the  plaintitT  in 
error  whs  engaged  in  the  busineee  of 
'carriage  by  laud"  is  a  question  of  fact  for 
the  Industrial  Board,  and  not  reviewable  in 
this  court. 

People  ex  rel.  Muna  v.  McGoorty,  270  111. 
810,  110  N.  E.  791,  10  N.  C.  C.  A.  978; 
Armour  4  Co.  v.  Industrial  Bd.  273  ni. 
500,  113  N.  E.  13B;  Munn  v.  Industrial  Bd. 
274  III.  70,  113  N.  E.  110,  12  N.  C.  C.  A. 
652;  Victor  Chemical  Works  v.  Industrial 
Bd.  274  111.  11.  113  N.  S.  173,  Ann.  Caa. 
1918B,  627;  Parker-WaBhington  Co.  v.  In- 
dustrial Bd.  274  IlL  49S,  113  N.  E.  S76; 
Suburban  Ice  Co.  v.  Industrial  Bd.  Z74  III. 
630.  113  N.  E.  970;  Bloom  in  gt  on,  D.  A  C. 
K.  Co.  V.  Industrial  Bd.  276  111.  239,  114 
N.  E.  517,  13  N.  C.  C.  A.  400;  Deratur  R.  & 
Light  Co.  V.  hduafrial  Bd.  278  111.  372,  114 
N.  E.  916;  Illinois  Midland  Coal  Co.  v. 
Industrial  Bd.  277  111.  333,  115  N.  E.  627; 
Chicago  Dry  Kiln  Co.  v.  Industrial  Bd.  278 
IlL  656,  114  N.  E.  1009,  Ann.  Caa.  iglSB, 
«46. 

The  business  in  which  the  plaintifT  in 
error  was  engaged  and  in  which  deceased 
was  actively  employed  at  the  time  of  the 


accident    was    extrahazardous,    within     th» 
eaning  of  9  3  of  the  Compensation  Law. 
Parker-Washington  Co.  v.   Industrial  Bd. 

274  111.  498,  113  N.  E."976. 

Plaintiff  in  error  was.  at  the  time  of  the 
accident,   engaged   in   the   business   of    car- 
ige  by  land. 
Ibid.;  Vaughan'a  Seed  Store  t.  Simonini, 

275  III.  477,  114  N.  E.  165,  Ann.  Caa.  1918B, 
713.  14  N.  C.  C.  A.  1076. 

The   law  classiQcs   carriers  of  passengers 

1  common  and  private  carriers. 

a  Cyc.  864,  1  A,  note  7;    I  Michie,  Qw- 

ers,  i  2;  1  Moore,  Oarr.  Ed  ed.  |  4;  Payne 

Halstead,  44   111.   App.  97;   McQrsgor  t. 

QitI,  114  Tenn,  521,  108  Am.  St.  Rep.  919, 

SO  S.  W.  318. 

The  defense  of  ultra  vires  cannot  b«  in- 
terposed by  a  corporation  against  an  appli- 
cation for  compensation  by  an  employee, 
who  sustained  an  acidental  injury  arising 
of  and  in  course  of  hia  employment,  in 
the  pertormanca  of  his  duties,  in  oonnection 
with  the  business  of  the  employer,  not 
authorized  by   the  carrier. 

"0  Cyc  1152,  \  II,  notes  1-6,  p.  1166, 
1  2^  i  a,  1  II,  note  36,  p^  1157,  1163,  note 
72;  Heims  Brewing  Co.  v.  Flannery,  13T 
IlL  300,  27  N.  E.  286;  Bradley  v.  BalUrd, 
65  lU.  413,  8  Am.  Rep.  668,  Mar.  Min.  Rep. 
563. 

Farmer,  J.,  delivered  the  opinion  of  the 

Plaintiff  in  error,  F.  W.  Hoehspeier,  In- 
corporated, is  a  corporation  engaged  in  the 
imdertaking  business  In  the  city  of  Chicago. 
The  purpose  for  which  it  was  incorporated, 
stated  in  its  charter,  is  to  conduct  the 
business  of  undertaiciug,  operating  under- 
taking rooms,  'ionduct  and  manage  funerals, 
and  hire  and  operate  necessary  vehicles  and 
for  the  transportation  of  passengers, 
packages,  and  freight,  in  connection  there- 

'ith.  The  corporation  owned  besides  a 
hearse,  ambulance,  wagons,  and  teams,  three 
limousine  cars  to  be  used  in  carrying  pas- 
sengers to  funerals  and  burials.  A  chauf- 
feur or  driver  was  employed  for  e«ch  car. 
On  May  30,  1016,  Louis  Neumann,  the 
driver  of  one  of  the  cars,  was  directed  by 
plaintiff  in  error  to  take  his  car  and  operate 
it  in  carrying  passengers  to  a  burial.  cor> 
ducted  by  another  undertaker.  He  did  so, 
and,  while  returning  from  the  cemetery,  his 
car  collided  with  a  street  car,  injuring  him 
so  that  he  died  the  following  day.  Hiii 
widow  and  administrator  filed  a  claim  with 
the  Industrial  Board  against  plaintiff  in 
error,  for  compensation  under  the  Worli- 
men's  Compensation  Act.  A  hearing  waa 
had  before  a  committee  of  arbitration,  and 
an  award  made  of  fO  per  week  for  388 
weeks,  and  $8  a  week  for  one  weeli,  making 
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■  total  of  93,600.  The  plaiutitT  in  < 
filed  A  petition  with  the  Industrial  Board 
for  a  review  of  the  ftward  miide  b;  the 
rommittee  of  arbitration.  On  a  hearing, 
the  Industrial  Board  conflnned  the  award, 
■nd  plaintiff  in  error  sued  out  a  writ  of 
rtttiorari  from  the  circuit  court  of  Cook 
n)iantf,  to  review  the  decision  of  the  InduB- 
irial  Board.  The  circuit  pourt  conflrmed 
the  decbioD,  and  made  a  certiflcate  that 
Ihe  caae  is  one  proper  to  be  reviewed  b; 
the  supreme  court,  whereupon  this  writ  of 
error  was  sued  out. 

The  decision  of  the  Industrial  Board 
based  upon  its  finding  that  plaintiff  in  ( 
xas  engaged  in  the  occupation,  business,  or 
fnterprise  of  carriage  hj  land,  which  is 
<tne  of  the  occupations  termed  extrahaxard- 
oaa  by  clause  3  of  1  "b"  of  j  3  of  the 
Workmen's  Compensation  Act.  Defendants 
in  error  contend  that  whether  plaintiff  in 
error  was  a  carrier  by  land  is  a  question  of 
fact,  and  not  subject  to  review  by  this 
(ourt.  There  was  no  conflict  in  the  testi- 
mony, and  whether,  under  the  undisputed 
evidence,  plaintiff  in  error  was  engaged  in 
tba  occupation  or  business  of  "carriage  by 
IsDd,"  is  a  question  of  law.  It  is  not 
claimed  that  one  engaged  in  the  business 
of  undertaking  is  subject  to  the  provisions 
of  the  act,  in  the  absence  of  an  election  to 
rame  under  it.  The  contention  is  that,  by 
hiring  ita  cars  and  drivers  to  others,  plain- 
tbf  in  error  became  a  carrier  of  passengers 
by  land,  and  liable  to  provide  compensation 
to  injured  employees,  under  the  provisions 
of  the  act.  The  purpose  for  which  plain- 
tiff in  error  kept  cars  and  employed  drivers 
was  to  enable  it  to  carry  on  its  business 
of  undertaking  and  <'onducting  funerals. 
The  use  of  cars  and  vehicles  to  carry 
passengers  was  an  incident  to  that  business, 
sad  the  chauffeur,  while  engaged  in  driving 
rsrs  to  funerals  and  burials  conducted  by 
lilibitifT  in  error,  waa  not  engaged  in  any 
of  the  haurdous  occupations  enumerated 
in  the  statute.  Carrj^ing  passengers  on 
rach  oocasions  did  not  constitute  plaintiff 
is  error  a  carrier  by  land,  within  the  mean- 
ing of  the  statute. 

It  may  be  conceded  that  the  statute  ia 
not  limited  to  common  rarriers,  but  em- 
'irares  private  carriers  engaged  in  the 
'Tiipation  of  carrying  ppraons  or  property. 
>nd  liiat  is  the  effect  of  the  (teci»ion  in  the 
™»e  of  Parker- Washing  ton  Co.  v.  Indus- 
irisl  Bd.  E74  111.  4»R,  113  N.  E.  9T6.  That 
■in:  is  much  relied  on  hy  defendants  In 
iTTnr,  but  is  clearljr  distinguishable  from 
the  case  here  nnder  consideration.  In  that 
'Sie  compensation  was  claimed,  under  the 
Wsrfcnien's  Compensation  Act.  for  the  death 
of  an  employee,  who  was  engaged  In  driving 
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a  team  in  hauling  for  others  for  hhre.  He 
was  in  the  employ  of  the  Bessemer  Team- 
ing Company,  whose  business  was  hauling, 
with  wagons  and  teams,  goods  or  material 
for  hire.  The  Parker- Washington  Company, 
engaged  in  general  contracting  and  con- 
struction, employed  the  Bessemer  Teaming 
Company  to  haul  from  a  tunnel,  which  it 
(the  Parker- Washington  Company)  waa 
constructing,  a  large  quantity  of  crushed 
stone,  and  deliver  it  upon  certain  streeta 
for  use  for  paving  purposes.  The  driver 
of  one  of  the  teams  furnished  by  the  team- 
ing company  to  do  the  hauling  fell  from 
his  wagon,  receiving  fatal  inuriea.  The 
teaming  company  was  insolvent,  and  claim 
was  made  for  compensation  against  the 
Parker -Washington  Company,  which  was 
awarded,  and  the  award  was  conffrmed  by 
this  court.  While  it  is  not  expressly  so 
etated  in  the  opinion,  the  liability  of  the 
Parker- Washington  Compnofjon  the  ground 
that  it  was  engaged  in  the  occupation  of 
carriage  by  land,  arose  from  'the  fact  that 
the  teaming  company,  the  employer  of  de- 
ceased, was  engaged  in  the  occupation  of 
carriage  by  land.  That  company  was  em- 
ployed by  the  Parker -WashingtAn  Company 
to  transport  for  it  a  quantity  of  crushed 
stone  to  the  place  where  it  was  to  be  used. 
The  teaming  company  was  clearly  engaged 
in  the  business  or  enterprise  of  carriage  by 
land,  and  liable,  under  clause  3  of  H  ''b" 
of  S  3  of  the  Workmen's  Compensation 
Act,  to  provide  compensatiou  for  injury  to 
its  employees.  The  Parker- Washington 
Company  did  not  require  the  teaming  com- 
pany to  insure  its  liability  to  pay  compen- 
sation under  the  act,  and,  under  i  31,  the 
Parker -Washington  Company  was  jointly 
liable  with  the  teaming  company.  The 
latter  company  being  insolvent,  the  com- 
pensation waa  awarded  against  the  Parker- 
Washington  Company. 

In  Vaughan's  Seed  Store  v.  Simonini,  276 
111.  477,  114  N.E.  163,  Ann.Cae.  ISISB,  713, 
14  N.  C.  C.  A.  1075,  it  was  held  one  might 
be  engaged  at  the  same  time  in  two  dis- 
connected occupations,  one  of  which  is  in 
tlic  list  of  extrahazardous  employments  and 
the  other  not,  and  not  be  subject  to  the 
provisions  of  the  act  with  reference  to  the 
tatter  occupation;  that  an  injured  empkiyee 
engaged  in  the  latter  occupation  is  not  en- 
titled to  compensation  under  the  act,  al- 
though the  -employer  at  another  place  was 
engaged  in  another  enterprise  or  business 
which  required  him  to  provide  compensatlori 
for  injuries  to  employees  engaged  in  that 
buHineea.  The  business  of  operating  under- 
taking rooms  and  conducting  funerals,  for 
which  purpose  plaintiff  in  error  was  incor- 
porated,  is   not   an    employment   which   is 
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mentioned  in  tile  gtatute  aa  extrahaiardouH, 
und'  the  op«ration  of  cars  k«pt  tor  and 
driven  to  cf.rrj  persouB  to  funeraU  and 
bui'ials  condutrted  hy  plaintifl  io  errur  is 
an  incident  to  the  business,  and  would  not 
make  it  a  carrier,  so  as  to  bring  the  occu- 
pation or  business  under  the  provisioa:^  of 
the  statute.  If  plaintilT  in  error  was  bound 
to  provide  eompensiition,  under  the  Work- 
men's Compensation  Act,  for  tlie  dratli  of 
Neumann,  it  was  because  it  was  engaged 
in  another  occupation,  enterprise,  ar  buai- 
ness — that  of  carriage  b^  land.  Hochspeier 
testified  that,  in  addition  to  other  vehicles 
used  iii  its  business,  plaintiff  in  ?rrc)r  l^ept 
an  ambulance,  which  \vas  used  Tnr  i^arry- 
ing  patients  to  hospitals,  on  private  calla 
from  dortors,  and  three  limousine  cars.  A 
drtvei  was  employed  for  each  car.  When 
theae  cars  were  not  needed  for  use  by  plain- 
tiff in  error,  it  nss  cuetomary.  when  called 
for,  to  hire  them,  with  the  drivers,  to  other 
undertakpTS,  who  had  need  of  more  cars 
than  they  owned,  to  be  used  in  funerals  and 
bm'i&lB  conducted  by  the  undertakers  hiring 
them.  In  such  cases  the  driver  acted  under 
the  directions  of  the  undertaker  hiring  the 
ear,  kept  a  record  of  the  trip,  which  he 
turned  in  to  the  plaintifT  in  error,  who  col- 
lected from  the  person  hiring  the  ear  the 
amount  charged  for  its  use.  The  cars  were 
sometimes,  but  very  rarely,  used  for  wed- 

Aseuming  the  statute  Intended  to  embrace 
both  common  and  private  carriers,  plaintiff 
in  error  wae  not  a  common  carrier  of  pad- 
scngers,  and.  in  our  opinion,  it  was  not 
engaged  in  one  of  the  occupations  or  enter- 
prises enumerated  in  the  statute  as  extra- 
liazardouB.  Plaintiff  in  error's  limousine 
cars  were  not  permitted  to  be  used  to  carry 
passengers  generally.  Aside  from  rare 
occaaions,  when  they  were  used  for  wed- 
dings, they  were  only  permitted  to  be  used 
to  carry  paasengera,  when  requested  by 
other  undertakere.  and  when  not  needed  by 
plaintiff  in  error.  If  the  use  of  the 
for  burials  conducted  by  plaintiff  in  e 
did  not  make  it  a  carrier  of  paasengen 
land,  hiring  the  car  to  another  undertaker 
for  use  at  a  burial  did  not  make  it  such 
carrier.     The  reason  carriers  are  made  sub' 


ject  to  the  act  ia  because  the  occupfttioii  fs 
declared  to  be  extr^aEftrdoua.  The  use  of 
conveyances  to  carry  persons  to  fuDerala 
and  burials  is  an  aiciilent  to  the  undw- 
taking  busineee,  and  this  was  known  to 
the  legislature;  but  the  undertaking  busi- 
ness ia  not  one  of  the  occupations  brought 
under  the  provisions  of  tJie  act  as  on  extra- 
hazardous employment.  We  must  assume 
that  the  legislature  did  not  conaider  that 
business,  with  all  its  incidents,  which 
included  carrying  persons  in  vehicles  to 
funerals  and  burials,  an  extrahazardous 
occupation.  The  dangers  or  hazards  of 
using  the  cars  to  carry  persona  to  a  burial 
were  the  same,  whether  that  service  was 
performed  in  a  burial  conducted  by  plaintiff 
in  error,  or  some  other  undertaker,  to  whom 
the  car  had  been  hired.  Cars  were  not  kept 
by  plaintiff  in  error  for  the  purpose  of  hiring 
them  to  carry  passengers  to  funerals,  but 
were  only  occasionally  hired  to  other  under- 
takers for  that  purpose.  How  often  they 
were  let  to  other  undertakers  does  not 
appear,  but  the  proof  is  that  it  wae  a 
custom  among  undertakers  tliat.  when  one 
had  need  of  extra  cars  for  a  burial,  he 
would  hire  from  other  undertakers  the 
number  needed.  We  do  not  think  such  use 
of  plaintiff  in  error's  cars  brings  it  within 
the  provisions  of  the  statute  as  a  tarrier 
by  land,  and  aubjects  it  to  the  liability 
under  the  Workmen's  Corappnsation  Act, 
when  it  would  not  have  been  liable  under 
said  act  if  Neumann  had  been  driving  the 
car   to  a   burial  conducted  by   plaintiff   in 

In  our  opinion  the  Industrial  Board  bad 
no  jurisdiction  to  make  an  award  under  the 
Workmen's  Compensation  Act,  for  the  rea- 
son that  plaintiff  in  error  was  not  engaged 
in  an  occupation,  business,  or  enterprise 
which  brought  it  within  the  provisions  of 
that  act,  and  since  it  had  not,  by  afHrmative 
action  elected  to  come  under  the  act. 

The  award  of  the  board  is  set  aside,  and 
the  judgment  of  the  circuit  court,  afRrming 
it,  is  reversed. 

Judgment  reversed. 

Petition  for  rehearing  denied,  June  S, 
191T. 


Annotation  —  Extrahazardous  employment  and  other  occupations 
expressly  included  within  Workmen's  Compensation  Acts. 

Workmen's  Compensa- 


Th«  general  subject  of  Workmen's 
Compensation  Acts  is  treated  in  aouota- 
tions  in  L.B.A.1916A,  23,  and  L.R.A. 
1917D,  80.  For  later  cases  and  annota- 
tions on  Workmen's  Compensation  Stat- 
utes, consult  the  L.R.A.  Indexes  for 
volwmes  sgbseqaent  to  L.R.A.1917D, 
L.R^.1«18F. 


nnder  tbe  title  ' 
tion." 

The  qaeetion  as  to  what  eonstitntes 
exttabazaidous  employment  is  diacnssed 
in  the  annotation  in  LJt.AJ.916A,  at 
page  217,  and  in  the  annotslion  in  h-SLA. 
1S17D,  st  page  152.    Iho  present  aaao- 
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iation  deals  mereir  with  eases  handed 
down  anbseqaent  to  the  earlier  annota- 

As  to  who  are  "employerB,"  within 
the  meanii^  of  the  Compensation  Stat- 
utes, see  annotation  to  Claremont  ■Coun- 
ty- Club  V.  Industrial  Acei.  Commission, 
ante,  179,  As  to  applienbility  of  Com- 
pensation Acts  to  states,  eotiuties,  cities, 
districts,  charitable  and  other  pubiio 
institutions  ,8nd  their  eniployeea,  see  an- 
notation to  Griawold  t.  Wichita,  ante, 
190.  As  to  who  arc  "employees," 
within  the  meaning  of  the  Compensation 
Statutes,  see  anuotation  to  State  ex  lel. 
Xienaber  v.  District  Ct.  ante,  201.  As 
to  applicability  of  Compensation  Stat* 
ates  to  minors,  see  annotation  to  Roasefc 
T.  Baoerle  &  S.  Co.  ante,  209.  As  to 
employment  that  is  easuat,  and  not  in 
the  nsnal  course  of  the  employer's  busi- 
ness, within  the  meaning'  of  the  Compen- 
sation Acts,  see  annotation  to  Marsh  v. 
tironer,  ante,  2X5. 

The  English  Acts  of  1897  applied  only 
to  employment  "on  or  in  or  about"  rail- 
way's, factories,  mines,  ete.  The  cases 
construing  this  phrase  will  be  found  in 
the  annotation  in  L.R.A.1916A,  at  page 
193.  Althoogh  this  provision  of  the 
English  act  was  repealed  by  the  later 
Aet  of  1906,  the  same  phrase,  or  phr 
of  similar  character,  is  found  in  a  n 
ber  of  the  American  statntes,  in  defining 
the  application  of  the  statntes. 

Under  the  New  Hampshire  statute, 
bringing  within  its  operation  employees 
working  "on,  in  connection  with,  oi 
pnudniity  to"  hoisting  apparatus, 
any  machinery  propelled  or  operated  by 
■team  or  other  meiriianical  power,  one 
whose  employment  at  times  brought  him 
in  proximity  to  dai^erous  machinery  is 
within  the  protection  of  the  statnte, 
though,  at  the  time  of  the  aeeident,  he 
may  not  have  been  in  such  piriximity, 
and  his  injnry  was  not  cansed  by  sneh 
machinery.  Morin  v.  Nashua  Mfg.  Co. 
(1916)  ~  H.  H.  — ,  103  Atl.  312.  In 
this  case  it  was  held  tiiat,  where  an 
employee  worked  in  a  room  where  there 
was  a  movable  elevator,  nsed  for  raisii^ 
and  lowering  eases  of  goods,  which  was 
operated  by  hand  power,  and,  adjacent 
to  this  room,  was  a  stamping  room  con- 
taining B  power-driven  press  used  for 
printing  the  brand  or  trademark  an  the 
finished  goods,  and,  in  an  adjoining 
room,  there  were  power-driven  elevators, 
npon  wliieh  the  deceased  and  other  em- 
ployees rode  while  in  the  performance 
of  their  work,  he  was  within  the  proteo- 
ttow  of  the  statute.  The  court  said 
L.RJV.191RP. 


"Little  doubt  can  be  entertained  that 
the  hand  elevator  is  a  'hmating  appa- 
ratus,' within  the  meaning  of  the  stat- 
ute, and  that  the  stamping  machine  and 
the  power-driven  elevators  are  also  in- 
cluded in  the  statutory  language.  The 
fact  that  the  stamping  machine  had  not 
been  operated  for  three  weeks  before 
the  accident,  on  account  of  a  strike,  did 
remove  it  from  the  class  of  ma- 
chines whose  operation  involved  more  or 
less  danger  to  the  employee  in  the  im- 
mediate vicinity.  It  was  liable  to  be 
put  in  motion  at  any  time.  Its  operation 
was  not  permanently  discontinued.  The 
applicability  of  the  statute  to  a  particu- 
lar machine  does  not  depend  upon  its 
continuous  operation  while  employees 
are  at  work.  Its  liability  to  be  put  in 
motion  at  any  time  renders  it  a  danger- 
ous instrumentality,  installed  by  the 
manufacturer  for  use  in  his  miil  or 
factory. ' ' 

The  Kansas  act,  being,  in  its  tflUHS, 
limited  to  iojaries  occurring  "on,  in  or 
about"  a  factory  or  other  designated 
establishment,  does  not  authori.ae  a  re- 
covery against  the  owner  of  a  packing 
house,  on  account  of  injuries  received 
by  a  truck  driver  while  engaged  in  de- 
livering meat  to  customers.  Hicks  v. 
Swift  &  Co.  (1917)  101  Kan.  760,  168 
Pac.  906. 

And  an  employee  of  an  operator  of 
two  mines,  located  about  a  mile  apart, 
who  was  injured,  in  going  from  one 
mine  to  the  other,  while  oroesing  an  in- 
temrban  railway  which  separated  the 
mines,  and  was  located  about  30  yards 
from  one  of  them,  is  not  injured  "on  or 
in  or  about  a  mine,"  within  the  mean- 
ing of  the  Kansas  act.  Bevard  v.  Skid- 
more -Patterson  Coal  Co.  (1917)  101 
K«n.  207,  185  Pac.  657,  The  court  said : 
"The  court  concludes  that  the  word 
'ahont,'  as  applied  to  a  mine,  fixes  the 
locality  of  the  accident  for  which  com- 
pensation may  be  recovered,  and  that 
the  accident  mnsi  occur  in  sudi  close 
proximity  to  the  mine  that  it  is  within 
the  danger  sone  necessarily  created  by 
those  peculiar  hasarde  to  workmen, 
which  inhere  in  the  business  of  operat- 
ing the  mine.  If  the  accident  occur  ont- 
side  this  eone,  the  distance  from  the 
mine,  whether  very  near  or  very  far,  is 
immaterial.  In  this  ease,  the  workman 
was  a  messenger,  who  left  one  mine  on 
an  errand,  and  had  not  arrived  at  the 
other.  He  was  injured  on  the  premises 
of  the  railway  company,  which  lay  be- 
tween the  two  miDcs." 

Since  the  statntea,  whiob  are  made  sp- 
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plioable  to  certain  speeified  extrahazard- 
ouB  employments,  differ  widely  in  theii 
tenne  and  in  the  eonstractitHi  which  has 
been  given  to  them,  it  has  be«n  deemed 
advisable  to  group  the  oases  construing 
these  statutes  upon  this  point,  by  juris- 
dictions. 

In  Mueller  Con«tr.  Co.  v.  Indnstnal 

Bd.    (1918)    283    El    148,    post,    , 

118  N.  E.  1028,  in  s{>eaking  of  the  rea- 
sons for  having  the  Compensation  Act 
applicable  to  certain  industries  only,  the 
court  said:  "The  reason  for  the  classi- 
fication is  that  experience  has  ahowa 
that  those  engaged  in  each  occupations 
are  subject  to  special  risks  aad  haKaids, 
peeoliar  to  those  occupations,  not  com- 
mmi  to  other  employments,  and  that  it 
is  but  just  that  society  should  be  made 
to  bear  a  portion  of  the  burdens  arising 
from  the  accidental  injuries,  peculiar  to 
the  risks  of  those  employments,  as  a  part 
of  the  cost  of  such  business. ' ' 
Fkrlda. 

Diving  is  not  one  of  the  hazardous  oc- 
enpations  described  in  the  Florida  stat- 
ute, and  where  the  diver  goes  into  the 
water  from  a  barge  or  dredge  boat  which 
is  not  propelled  by  steam,  the  occopa- 
tion  is  not  a  hazardous  one.  Atlas 
Drbdoiho  Co.  v.  Mitchell  (Fla.)  ante, 
220. 

nusou. 

Au  employer  engaged  in  extrahaEard- 
Dus  employment  within  the  meaning  of 
the  Illinois  statute,  who  gives  no  notice 
of  his  election  not  to  be  bound  by  the 
aet,  must  be  presumed  to  be  under  the 
aet.  Mclaughlin  v.  Industrial  Bd. 
(1917)  281  HL  100,  117  N.  E.  819.  This 
includes  townships,  by  the  express  lan- 
guage of  the  act. 

An  ordinary  dirt  road  is  not  a  struc' 
tare,  and  the  r^ular  work  of  building 
or  repairing  such  a  road  is  not  extra- 
haeardoOB,  within  the  meaning  of  the 
Illinois  statute;  but  the  statute  will  ap- 
ply if,  at  the  time  the  accident  occurred, 
it  was  necessary,  in  such  work  and  re- 
pairs, to  use  dynamite  to  remove  a 
stomp.  Ibid.  Recovery  was  denied  in 
this  case,  however,  upon  the  ground  that 
the  employment  was  merely  casual. 

The  cleaning  and  washing  of  windows 
is  a  hazardous  basiness,  included  in  the 
"maintaining  and  repairing  of  stmc- 
turei^. "  Chicago  Cleaning  Co.  v.  Indus- 
trial Bd.  (1918)  283  EL  177,  118  N.  E. 
98e.  The  court  said:  "The  business  of 
washing  windows,  as  such,  in  large 
fities,  is  as  much  a  part  of  the  mainte- 
nance of  buildings  as  would  be  the  re- 
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placing  of  glass  in  windows,  the  paiuting^ 
and  decoratit^  of  the  buildings,  or  the 
repointing  of  the  outside,  where  the 
mortar  between  the  bricks  was  giving 
way. " 

Altltough  a  college  or  a  auiversity,  in. 
the  course  of  instruction,  and  for  that 
purpose  only,  uses  explosive  materials 
and  inflammable  fluids  in  its  chemical 
laboratory,  and  runs  a  foundry  in  which 
molten  metal  is  used,  it  is  not  engaged 
in  any  "occupation,  enterprisea,  or  busi- 
nesses" enumerated  in  the  Illinois  aet. 
North  V.  University  of  Illinois  (1916) 
201  m.  App.  449.  The  court  said :  ' '  The 
university  was  chartered  to  furnish  in- 
struction to  students  in  various  branches, 
of  learning.  Neither  the  general  nature 
and  character  of  the  work  of  educational 
instruction,  nor  the  methods  adopted  in 
giving  it,  can  properly  be  denominated 
an  'enterprise,'  as  that  term  is  usually 
defined,  .  .  .  Nor  would  they  be 
brought  within  the  definition  of  that 
term,  as  employed  in  the  statute,  merely 
by  the  incidental  use  and  handling  of 
the  materials  mentioned  in  the  statute." 

The  operator  of  a  retail  furniture 
store,  who  maintains  a  warehouse  for 
the  storing  of  his  furniture,  and  from 
which  distribution  of  the  furniture  is 
made  to  hia  customers,  operates  a  ware- 
house within  the  meaning  of  the  Illinois 
act;  and  an  employee  of  such  a  store  is 
within  the  protection  of  the  statute, 
when  injured  while  he  U  ei^aged,  with 
others,  in  attempting  to  remove  from 
street  car  tracks,  an  automobile  truck  ia 
which  they  had  been  delivering  furni- 
ture to  customers.  Freibel  v.  Chicago 
City  R.  Co.  (1917)  280  Hi  76,  117  X.  E. 
467.  In  connection  with  this  case,  see 
the  New  York  cases  eited  later  in  the 
uote,  which  holds  that  the  maintenance 
of  a  warehouse  by  a  retail  merchant  is 
not  warehousing  or  storage,  within  the 
meaning  of  the  statute.  Recovery  would 
be  allowed,  however,  by  the  New  York 
courts,  in  the  Friebel  Case,  upon  the 
ground  that,  at  the  time  of  the  injury, 
the  employee  was  engaged  in  operating  a 
vehicle. 

So,  a  storehouse  maintained  by  a 
packing  company  for  the  storing  and 
vending  of  its  commodities  is  a  ware- 
house, within  the  meaning  of  the  llliuoii^ 
statute.  Armour  &  Co.  v.  Industrial  Bd. 
(1916)  1B7  m.  App.  363.  The  court  re- 
jected the  contention  of  the  employers 
that  the  word  "warehouse,"  as  used  in 
the  act.  most  be  conHtraed  to  refer  only 
to  public  warehouses. 

But  the  maintenance  of  a  bottling  eta- 
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tioD  by  B  milk  company,  at  vhioh  milk 
was  deliTcred,  and  within  which  build- 
ing the  company  had  installed  machinery 
and  appliances,  used  by  numerous  em- 
ployees in  separating  and  bottling  milk 
and  cream,  and  canning  and  packing 
various  other  dairy  products,  is  not  the 
maintenance  and  operation  of  "ware- 
houses," within  the  meaning  of  the  Illi- 
nois statnte.  Bishop  v.  Bowman  Dairy 
Co.  (1916)  198  m.  App.  312. 

The  TUinois  supreme  court  has  ex- 
pressly repudiated  the  view  that  the 
business  in  which  the  employer  ia  en- 
gi^ed  is  not  the  test,  but  that  the  em- 
ployee 's  right  to  compensation  arises 
only  when  he  is  employed  in  some  line 
of  work  enumerated  in  the  statute;  that 
the  occnpation  and  employment  of  the 
employee,  the  nature  of  the  work  in 
which  he  is  eng^ed,  is  the  test,  and  the 
injury  must  be  sustained  in  connection 
with  and  incident  to  some  hasardons 
employment,  in  which  the  employee  ia 
engaged.  The  Illinois  court  bases  the 
applicability  of  the  statute  on  the  occu^ 
patioQ  of  the  employer,  and  permitt 
recovery,  althongh  the  employee,  when 
injored,  was  not  himself  engaged  in  the 
hazardous  work. 

Under  this  construction,  it  has  been 
held  that  a  blacksmith  is  within  the  pro- 
tection of  the  statute,  where  the  shop  in 
which  he  was  employed  was  operated  in 
«onneGtion  with  the  remainder  of  the 
employer's  plant,  and  he  was  required, 
in  going  to  and  from  his  work,  and  in 
going  to  the  office  to  receive  his  pay,  to 
pass  through  a  room  in  which  power- 
driven  machinery  was  operated,  al< 
though,  as  a  matter  of  fact,  there  was 
no  machinery  in  the  blacksmith  shop, 
and  he  was  injured  by  slipping  and  fall- 
ing onto  a  cement  floor,  while  he  was 
waiting:  in  line,  with  other  employees,  to 
receive  his  pay  envelop  at  the  ofBce  win- 
dow, as  he  WB3  passing  from  the  build- 
ing, Pekin  Cooperage  Co.  v.  Industrial 
Bd.  (1917)  277  DI.  53,  115  N.  E.  128. 

It  is  also  expressly  provided  in  the 
Illinois  statute,  that  hospitals  shall  be 
construed  to  be  employers,  and  that  any 
enterprise  in  which  statutory  or  munici- 
pal ordinance  regulations  are  imposed 
for  regulating  and  guarding  machinery 
or  appliances,  for  the  protection  and 
safeguarding  of  employees  or  the  public, 
shall  be  considered  extraharzardoua  en- 

Conseqnently,  a  hospital  is  engaged  in 
in  extrahazar^ons  business,  within  the 
Illinois  statute,  where  it  occupies  a 
»even-story  building,  equipped  with 
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freight  and  paasenger  elevators,  power- 
driven,  with  engines  and  high-pressore 
boilers,  and  a  system  of  electric  wiring 
and  apparatus  for  lighting  and  signals 
throug-hout  the  building,  the  installation 
and  maintenance  of  which  are  regulated 
by  a  municipal  ordinance.  Hahnemann 
Hospital  V.  Industrial  Bd,  <1918>  282 
IlL  316,  118  N.  E.  767. 

But  mnnicipal  sanitary  regulations,' 
applying  to  milk  vendors,  and  gen- 
eral vehicle  regulations,  applying  to  all 
vehicles  and  operators  of  vehicles,  do 
not  oome  within  the  meaning  of  the 
Illinoia  stgtute,  which  holds  that  it  shall 
apply,  wh^e  the  employer  is  engaged 
"in  any  enterprise  in  which  atatntory 
or  municipal  ordinance  regulations  are 
now  or  shall  hereafter  be  imposed  for 
the  regulating,  guarding,  use,  or  the 
placing  of  machinery  or  applianoea  or 
for  the  protection  and  saf^narding  of 
the  employees  or  the  pnblie  therein." 
Bishop  V.  Bowman  Dairy  Co.  (1916)  198 
UL  App.  R12. 

An  employee  of  a  sanitary  district, 
whose  duties  are  in  connection  with  the 
crib  maintained  by  the  district  in  the 
lake,  is  not  within  the  pioteetion  of  the 
Illinois  aet,  merely  faeeooae  the  distriet, 
at  a  point  30  miles  away,  is  eng^ed  in 
extrahazardous  employment,  namely,  the 
manufacture  of  elcclrieity  for  its  own 
use  and  for  sale,  maintaining  the  neces- 
sary dynamos  and  mBohinery.  Sanitary 
Dist.  V.  Industrial  Bd.  (1917)  282  UL 
182,  118  N.  E.  475. 

The  chauffeur  of  an  automobile,  let  by 
one  undertaker  to  another  for  use  at  a 
funeral,  is  not  within  the  protection  of 
the  Illinois  statute,  since  undertaking  is 
not  one  of  the  designated  employments, 
and  the  use  of  autoraohiles,  in  connec- 
tion with  the  conduct  of  funerals,  does 
not  constitute  "carriage  by  land;"  and 
the  fact  that  the  automobile  was  hired 
by  another  undertaker  is  immaterial. 
P.  "VV.  H0CU8PEIEB  V.  Industrial  Bd. 
ante,  227. 

or  is  a  milk  company  engaged  in 
"carriage  by  land,"  so  as  to  be  liable 
for  injuries  to  the  driver  of  one  of  its 
wagons,  under  the  Illinois  statute. 
Bishop    V.    Bowman    Daily    Co.     (HI-) 


The  Louisiana  statute  applies  to  per- 
sons, Arms,  and  corporations  engaged, 
among  other  named  hazardous  employ- 
ments, in  "railroading."  Myers  v.  Lou- 
is R.  &  Nav.  Co.  (1917)  140  La. 
937,  74  So.  256.  In  this  case,  a  recov- 
ery was    allowed,  where    the    employee 
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was  injured,  while  returning  from  taking; 
measaremcnta  of  t.  oar  which  he  waa  re- 
pairing, by  being  struck  by  the  swing- 
irtg  door  o£  a  car  on  aa  adjacent  track. 
New  Torli. 

The  New  Yorit  statute  applies  only  to 
certain  designated  hazardous  employ- 
ments which  are  set  oat,  in  the  original 
acts,  in  forty-two  separate  groups,  and 
there  is  a  considerable  number  o£  deci- 
sions, construing  this  branch  of  the  stat- 
ute. 

Among  the  occupations  deeignAted  as 
cxtraliazardoQs  is  the  occupation  of 
"storage  of  all  kinds  aad  storage  for 
hire."  The  word  storage,  as  so  used,  is 
not  properly  applied  to  merohandise, 
which  a  retail  merchant  has  on  hand  for 
immediate  sale  and  disposition. 

Thus,  in  Roberto  v.  John  F.  Schma- 
doke  (1917)  180  App.  Div.  143, 167  N.Y. 
Supp.  397,  it  was  found  that  a  retail 
coal  dealer,  who,  if  the  market  was 
right,  "would  store,  in  the  summer,  coal 
for  their  winter  supply,  which  coal 
would  be  sold  in  the  winter,"  might,  to 
that  extent  and  in  that  respect,  be  en- 
gaged in  atorin;^;  but,  even  if  that  were 
so,  it  wonld  have  no  application  or  rela- 
tion to  the  accident  in  question,  because 
at  that  time  the  supply  of  coal  was 
nearly  exhausted,  so  that  there  was  no 
hoarding  or  storing  of  coal. 

And  the  proprietor  of  a  retail  store 
does  not  eonduct  the  hazardous  business 
of  warehousing,  merely  because  he  keeps 
ft  supply  of  mateiials  in  the  basement, 
to  be  furnished  to  the  retail  department 
from  time  to  time  as  needed.  Walsh  v. 
P.  W.  Woolworth  Co.  (1917)  180  App. 
Div.  124,  167  N.  y.  Supp.  394. 

Ordinary  repair  work  on  buildings 
does  not  constitute  "structural  carpen- 
try" within  the  meaning  of  the  aet. 

Thus,  the  superintendent  of  an  apart- 
ment honso  is  not  engage*!  in  structural 
carpentry,  or  any  other  hazardous  em- 
ployment, within  the  meaning  of  the 
Kew  York  statute,  when  he  is  planing 
off  t be  top  of  a  door  to  prevent  it  being 
"bound  at  the  top."  R«  Schmidt  (1917) 
221  M.  y.  26,  116  N.  E.  382. 

So,  a  casual  engagement  of  a  carpen- 
ter by  the  hour,  to  repair  a  store  or 
oflioe,  docs  not  make  the  proprietor,  of 
the  store  or  oflico  one  engaged  iu  struc- 
tural carpentry.  Qeller  v.  Republic 
Novelty  Works  (1917)  180  App.  Div. 
762,  168  H.  Y.  Supp.  263. 

A  superintend  en  t  and  general  repair 
moil  of  a  building,  in  lifting  a  radiator 
from  other  radiators  located  in  the  store 
L.R.A.1918F. 


room  of  the  building,  is  not  engaged  in 
"plumbing,"  "suiitary  or  heating  en- 
gineering, installation  and  covering  of 
pipes  or  boilers,"  within  the  meaning  of 
the  New  York  act.  Kammer  v.  Hawk 
(1917)  221  N.  y.  378,  117  N.  E.  576. 

Nor  is  the  work  of  transporting  and 
setting  up  a  9,000-galloii  water  tank 
from  the  ralroad  to  a  position  on  the 
roof  of  a  building,  where  it  is  to  be  con- 
nected with  a  sprinkler  system,  the  in- 
stallation of  "bailers,  engines,  or  heavy 
machinery, ' '  within  the  meaning  of 
group  42  of  §  2  of  the  New  York  act. 
Moloney  v.  Levy  &  G.  Co.  (1917)  176 
App.  Div.  470,  163  H.  Y.  Supp.  505. 

An  employee  whose  sole  duty  to  bis  em- 
ployer is  feeding  bundles  o£  grain  to  a 
threshing  machine  is  not  engaged  in  the 
employment  of  milling)  and  the  mere 
fact  that  the  owner  of  the  macliine,  who 
takes  it  from  place  to  place  threshing 
out  grain  for  farmers,  at  SO  much  per 
bushel,  stated,  in  his  first  report  of  the 
injury,  that  he  was  engaged  in  "the 
milling  business,"  does  not  render  hun 
liable  for  compensation,  as  being  in  that 
business.  Vincent  v.  Taylor  Bios.  (1917) 
180  App.  Div.  818,  168  N.  Y.  Suh*.  287, 

The  making  of  butter  is  not  included 
iu  group  33  of  §  2  of  the  New  York  acts, 
designating  as  hazardous  employments 
the  following:  "Canning  or  preparation 
of  fmit,  vegetables,  fish,  or  food  stuffs; 
pickle  factories  and  sugar  refineries." 
Pardy  v.  Boomhower  Groce^  Co.  (1917) 
178  App.  Div.  347,  164  N.  Y.  Supp.  775. 
The  amendment  of  1916  added  to  group 
33,  the  words  "manufacturer  of  dairy 
products." 

The  operation  of  oil  and  gas  wells  wa.i 
not  included  as  a  hazardous  employment 
under  the  New  York  law,  as  it  stood 
prior  to  the  amendment  of  1916.  Till' 
burg  V.  McCarthy  (1917)  179  App.  Div. 
593,  166  N.  Y,  Supp.  878. 

In  Sexton  v.  Public  Service  Commis- 
sion (1917)  180  App.  Div.  111.  167  N.T. 
Supp.  493,  it  was  held  that  the  city  of 
New  York,  engaged  in  the  hacardous 
business  of  subway  construction,  is  lis- 
ble  in  compensation  for  injuries  to  em- 
ployee. 

Making  hats  and  feathers  is  the  mil- 
linery business,  and  is  a  hazardous  em- 
ployment.   Re  S^skoeA,  ante,  225. 

A  moving  picture  machine  is  not  au 
appliance  withiu  tlie  meaning  of  the 
New  York  act,  which  includes  as  hazard- 
oas  employments,  the  "construction,  in* 
stallation,  repair,  or  operation  of  elec- 
tric light  and  electric  power  line, 
dynamos,  or  appliances  and  power  trans- 
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mission  lines,"  ai)d  a  peraoa  injured 
nrliile  operating  sucb  machine  is  not 
within  the  protection  of  the  statute, 
where  the  operation  of  the  machine  by 
electricity,  or  the  preeeDce  of  electricity, 
had  nothing  whatever  to  do  with  cauwng 
the  injury  to  claimant.  BaUjom  v.  El- 
lintueh  (1917)  179  App.  Div.  548,  166 
N.  T.  Supp.  841. 

The  occupation  of  weighing  hides  on 
piers,  which  hides  had  constituted  eai- 
goes  or  parts  of  cargoes  unloaded  from 
vessels,  is  a  hazardous  employment, 
within  §  2,  group  10,  of  the  New  York 
act,  which  includes  the  handling,  on  any 
dock,  platform,  or  place,  of  materials 
unloaded  from  vessels.  Hiera  v.  John  A. 
Huli  &  Co.  (1917)  178  App.  Div.  350, 
161  ».  T.  Supp.  767. 

Group  41  of  the  New  York  acts  in- 
cludes the  operation,  otherwise  than  on 
tracks,  on  streets,  highways,  or  else- 
where, of  cars,  trucks,  wagons,  or  other 
vehicles,  and  rollers  and  engines,  pro- 
pelled by  steam,  gas,  gasoline,  electric, 
mechanical,  or  other  power,  or  drawn  by 
horses  or  mules. 

And  an  employee,  injured  while  in  the 
course  of  his  employment  in  unloading  a 
vehicle,  is  within  the  protection  of  the 
statute,  where  the.  unloading  of  the 
vehicle  is  an  incident  to  its  operation. 
Berg  v.  Hetzler  Bros.  (1917)  179  App. 
DLv.  551, 166  N.  Y.  Supp.  830. 

Aad  a  scraper  used  to  remove,  roughly, 
snow  from  a  field  of  ice,  preparatory  to 
marking,  cutting,  and  harvesting  the  jce, 
is  a  vehicle,  the  operation  of  which  is 
hazardous  within  the  meaning  of  the 
New  York  statute.    Ibid. 

So,  an  employee  of  an  employer  who 
is  carrying  on  the  business  of  operating 
a  steam  machine  for  the  threshing  of 
nuin  find  beans,  the  machine  being 
moved  from  place  to  place  for  custom 
work,  is  engaged  in  the  hazantoos  occu- 
pation of  operating  a  vehicle,  within  the 
ineaning  of  the  New  York  statute. 
White  T.  Loades  (1917)  178  App.  Div. 
236,  164  H.  T.  Supp.  1023.  But  a  thresh- 
ing machine,  after  the  horses  have  been 
detached  and  it  is  being  operated  as  a 
stationary  machine,  cannot  be  considered 
a  vehicle,  Vincent  v,  Taylor  Bros. 
(1917)  180  App.  Div.  818,  ,168  H.  Y. 
Supp.  287. 

An  employee,  injured  while  engaged 
in  spHtting  wood,  is  not  entitled  to  com- 
pensation upon  the  theory  that  he  was 
injured  in  the  operation  of  a  vehicle, 
merely  because  he  or  someone  else  may, 
tt  MMiie  future  time,  be  called  upon  to 
load  the  wood  in  a  wagon  and  deliver  it 


to  a  customer.  Casterline  v.  Gillen 
(1918)  182  App.  Div.  105,  16fl  N.  T. 
Supp.  345. 

AJthongh  an  injured  employeo  aeted 
as  street  commissianer  and  policeman, 
and  looked  after  the  lights,  streets,  and 
engine  house,  and  the  water,  electric 
poles,  and  everything  pertaining  to  the 
corporation,  he  cannot  recover  for  in- 
juries received  in  getting  off  of  a  truck, 
although  be  was  going  to  the  depot  to 
get  some  lead  for  use  by  the  corporation, 
where,  at  the  timej  the  truckman  was 
going  upon  another  errand,  intending  to 
atop  at  the  depot  upon  his  return,  and 
the  injured  employee  waa  riding  nprai 
the  truck  merely  for  his  own  conveni- 
ence, since  the  village,  as  employer,  could 
not,  at  the  time  of  the  injury,  be  held 
to  he  operating  a  vehicle,  within  the 
meaning  of  the  Now  York  statute. 
Spinks  V.  MarcellQS  (1917)  180  App. 
Div.  732,  168  N.  Y.  St«>p.  69. 

The  New  York  court  of  appeals  has 
held  that  an  employee  is  within  the  stat- 
ute, where  he  was  injured  in  a  non- 
baxardoua  employment,  provided  such 
employment  was  fairly  incidental  to  the 
hazard ons  business  conducted  by  the 
employer.  Thus,  in  Larsen  v.  Paine 
Drug  Co.  (1916)  218  N.  Y.  252, 1J2  N.  E. 
725,  the  court  said  that,  where  "an  em- 
ployee is  injured  while  performing  an 
act  which  is  fairly  incidental  to  the 
prosecution  of  a  business,  and  appro- 
priate in  carrying  it  forward,  and  pro- 
viding for  its  needs,  he  or  bis  dependents 
are  not  to  be  barred  from  recovery,  be- 
cause such  act  is  not  a  step  wholly  em- 
braced in  the  precise  and  charaeteristie 
process  or  operation  which  has  been 
made  the  basis  of  the  group  in  which 
employment  is  claimed." 

In  the  Larsen  Case,  it  appeared  that 
the  employer  waa  engaged  in  the  manu- 
facture of  drugs  and  chemicals.  The 
injured  employee  was  a  porter,  elevator- 
man,  and  handy  man  and,  at  tbe  time 
of  the  accident,  was  putting  up  a  small 
shelf  at  the  foot  of  the  elevator,  and 
lost  his  balance  and  fell  down  the  ele- 
vator shaft.  He  did  not  take  any  part 
in  the  actual  manufacture  of  drugs  and 
chemicals,  but  the  court  of  appeals  held 
that  he  was  entitled  to  an  award  under 
the  Workmen's  Compensation  Act. 

So,  a  night  watchman,  in  a  bakery, 
which  is  a  hazardous  business,  is  himself 
within  the  Compensation  Law.  Ft^arty. 
V.  National  Biscuit  Co,  (1917)  221  H.  Y.- 
20,  U6  N.  E,  346,  reversing  the  decision 
of  the  appellate  division  in  (1916)  176, 
App.  Div.  729,,  161  N.  Y.  Supp.  937. 
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And  assisting  in  procaring  men  and 
material  is  incidental  to  the  employment 
of  ft  foreman,  on  the  work  of  construc- 
tion, repair,  and  maintenance  of  high- 
ways and  bridges  within  a  town.  Lani- 
gan  T.  Saugerties  (1817)  180  App.  Div. 
227,  167  N.  Y.  Supp.  654,  affirmed  in 
(1918)  223  N,  Y.  685,  119  N.  E.  1053. 

So,  too,  an  employee  in  the  cost  and 
pay  roH  department  of  a  plant  mannfae- 
turing  photographic  cameras  and  sup- 
plies, who  was  injured  while  engaged  in 
sorting  time  cards,  is  within  the  protec- 
tion of  the  statate,  since  her  work  must 
be  considered  as  fairly  incidental  to  the 
hazardous  employment  mentioned;  and, 
consequently,  she  cannot  maintain  an 
action  for  damages,  although  her  work 
was  largely  clerical,  and  she  did  no  woi^ 
which  directly  entered  into  the  construc- 
tion of  the  cameras  and  supplies.  Joyce 
V.  Eastman  Kodak  Co.  (1918)  182  App. 
Div.  354, 170  N.  Y.  Supp.  401. 

The  installation  of  additional  ma- 
chinery, incidental  to  the  continued 
operation  of  a  mill  as  a  going  concern, 
is  furthering  the  business  of  the  mill,  so 
as  to  render  one  engaged  in  the  work  of 
installing  the  machinery  an  employee  en- 
titled to  compensation  for  injuries  re- 
ceived in  Bueh  work.  McNally  v.  Dia- 
mond Mills  Paper  Co.  (1918)  223  H.  T. 
83, 119  N.  E.  242,  reversing  the  appellate 
division  (1917)  178  App.  Div.  342,  164 
N.  Y.  Supp.  793.  The  court  said;  "The 
men  who  were  doing  this  work  were  not 
imfiroving  some  building  belonging  to 
their  employer,  bat  unrelated  to  the 
business.  They  were  furthering  the 
business  itself.  The  claimant's  position 
was  like  that  of  the  clerk  in  I^arsen  v. 
Paine  Drug  Co.  (1916)  218  H.  Y.  252, 
112N.  E.  725." 

Under  the  New  York  statute,  prior  to 
the  Amendment  of  1916,  an  employee 
eould  not  recover  unless  the  employer 
was  himself  engaged  in  one  of  the  desig- 
nated hazardous  employments,  and  it 
was  immaterial  that  the  employee's  in- 
jury was  received  while  he  himself  was 
engaged  in  a  hazardous  employment.  By 
S  2,  chapter  622,  Laws  of  1916,  the  stat- 
ute deRning  "employee"  was  amended 
to  read  as  follows r  "  'Employee'  means 
a  person  engaged  in  one  of  the  occupa- 
tions enumerated  in  §  2,  or  who  is  in 
the  service  of  an  employer,  whose  prin- 
cipal business  is  that  of  carrying  on  or 
oondncting  a  hazardons  emplojTnent"on 
the  premises  or  at  the  plant,  etc. 

This  amendment  apparently  has  the 
effect  of  bringing  within  the  New  York 
statnte  employees  who  are  engaged  in 
L.RJL.191BF. 


extrahazardous  employments,  although 
the  employer's  business  may  not  be 
such,  and  also  employees  in  the  service 
of  employers  carrying  on  hazardous  em- 
ployment, although  the  employee  is  not 
himself  actually  engaged  in  such  hazard- 
ous emplbyment;  the  latter  class  of 
employees  would  seem  to  be  within  the 
operation  of  the  statute,  by  the  con- 
struction given  by  the  court  of  appeals, 
provided  their  work  is  fairly  incidental 
to  the  hazardous  employment. 

Thus,  in  Dose  v.  Uoehle  litht^raphic 
Co.  (1917)  221  N.  Y.  401,  117  N.  E.  616, 
the  court  said:  "The  Amendment  of 
1916  was  intended  to  and  does  embrace 
an  additional  class  of  employees,  vSk., 
those  In  the  service  of  an  employer  car- 
rying on  a  hazardous  eraplojTnent,  even 
thoogh  such  employee  is  not  actually  en- 
gaged in  a  hazardous  employment." 

So,  in  Mulford  v,  A.  S.  Pettit  ft  Sons 
(1917)  220  W.  Y.  540,  116  N.  E.  344,  it 
was  held  that  an  employee  of  a  corpora- 
tion engaged  in  the  nonhazardoua  busi- 
ness of  dealing  in  lumber,  coal,  and  feed, 
who  was  injured  while  riding  a  motor 
cycle  about  the  country  for  the  purpose 
of  taking  orders  and  collecting  accounts, 
was  entitled  to  compensation,  since  he 
was  injured  through  the  operation  of  a 
vehicle,  which  is  a  hazardous  employ- 
ment in  the  provisions  of  group  41  of 
§  2  of  the  law. 

And,  under  the  Amendment  of  1916, 
a  collector  for  a  brewery,  who  was  shot 
and  killed  while  in  the  perfonnance  of 
his  duty  ai  a  collector,  in  a  saloon  away 
from  the  plant  of  the  employer,  was 
within  the  statute  since  the  business  of 
brewing  is  classified  as  hazardous,  al- 
though the  employee  was  not  himself 
connected  with  the  hazardous  .part  of 
the  business.  Spang  v.  Broadway  Brew- 
ing &  Malting  Co.  (1918)  182  App.  Div, 
443,  169  N.  Y.  Supp.  674. 

And  a  janitor  in  an  apartment  house, 
who  was  injured  while  cleaning  the 
windows,  which  is  classified  as  a  hazard- 
ous employment,  is  within  the  protectioa 
of  the  statute,  although  the  business  of 
the  employer,  operating  apartment 
houses,  was  a  nonhazardons  occupation. 
Zubradt  v.  Shopard  (1917)  180  App.  Div. 
20,  167  N.  Y.  Supp.  306. 

A  number  of  decisions  handed  down 
prior  to  the  Amendment  of  1916  may  be 

Employees  engaged  in  an  opMatioo, 
merely  incidental  to  an  occupation  which 
the  law  doea  not  regard  as  basardoDa, 
are  not  within  the  protection  of  the  New 
York    statate,    although    the    woric    in 
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nhich  the;  are  engaged  u  In  itself  baz- 
trioas.  TiUbnig  v.  McCarthy  (1917) 
179  App.  Div.  593,  156  N.  T.  Supp.  878. 
The  decision  in  Bacon  v.  McCarthy 
(1917)  —  App.  Div.  — ,  166  N.  Y.  Supp. 
380,  are  simiUr  to  the  Tillburg  C&ae. 

la  Re  FitEsimmonB  (1917)  177  App. 
Div.  938,  163  H.  T.  Sapp.  1116,  the  ap- 
pellate diTisioD,  without  opinion,  unani- 
monsly  afi&rmed  tha  deoision  of  the 
Indnstrial  CommiBaioti,  denying  compen- 
sation to  the  dependents  of  an  employee, 
vho  was  employed  as  a  nigbt  elevator 
man  in  a  building,  where  there  waa  no 
direct  pcoof  connecting  tbe  aeoident 
with  the  operation  of  tiie  elevator,  al- 
(hongh  tbe  operation  of  the  elevator 
would  be  considered  haaardons. 

It  has  been  held  that  the  hazardens 
«aiploymeiita  to  vfaieh  the  New  York 
atilate  aftplies  are  only  such  as  are  car- 
ried on  by  the  employer  for  pecuniary 
gain. 

Thus,  in  Unlford  v.  A.  8.  Pettit  ft 
Sons  (N.  Y.)  supra,  Pound,  J.,  in  hold- 
ing that  a  salesman,  who  was  injured 
while  traveling  around  the  country  oa  a 
motor  cycle,  taking  orders  and  collecting 
ueountB,  was  within  the  protection  <S 
the  statute,  when  injured  while  upon  the 
motor  cycle,  said:  "Of  coaree,  the  em- 
ployer in  this  case  was  jiot  in  the  busi- 
ness of  operating  a  motor- cycle  for  gain. 
Ita  business  was  not  the  operation  of 
motor  cycles  in  any  sense.  I  think,  how- 
erer,  that  'pecuniary  gain,*  as  used  in 
the  statute,  merely  means  that  the  em- 
ployer must  be  carrying  on  a  trade,  busi- 
ness, or  occupation  for  gain,  in  order  to 
come  within  the  act.  If,  in  that  con- 
nection, the  purpose  of  using  the  motor 
cfcle  is  profit,  that  is  enoogh." 

And  in  Dose  v.  Uoehle  Lithogrsphi 
Co.  (H.  Y.)  supra,  the  court  said:  "The 
if^late  division  held  that  the  injury 
to  Dose  did  not  arise  out  of  and  in  the 
rourae  of  an  employment  'carried  on  by 
the  employer  for  pecuniary  gain,'  that 
Dose  had  no  connection  whatever  with 
the  hazardous  employment  conducted 
.the  building,  that  his  injury  arose,  not 
ont  of  and  in  the  course  of  the  work  of 
lithographing  and  priotiog,  bnt  of  briok- 
Isying,  and  the  employment  of  brioklay' 
ing  was  not  carried  on  by  the  employer 
for  pecuniary  gain.  That  conclusion 
voold  render  meaningless  the  Amend- 
ment of  1916.  The  company  was  an  em- 
ployer of  workmen.  It  conducted  a 
huardons  business  for  pecuniary  gain, 
which  term,  as  used  in  the  statute, 
nerely  means  that  the  employer  must 
be  carrying  on  a  trade,  boslaesa  or  occu- 


pation  for  gain  in  order  to  come  within 
the  act-  Mulford  v.  A.  S.  Pettit  &  Sons 
(N.  Y.)  supra.  The  injury  received  by 
Dose  was  accidental,  and  sustained  by 
as  an  employee  in  the  service  of  the 
company,  which  carried  on  a  haaardous 
employment.  The  fact  that  he  was  em- 
ployed in  bricklaying,  which  was  not  car- 
ried on  for  pecuniary  gain  by  the  com- 
pany, is  untenable.  A  proper  conduct  of 
the  business  of  the  company  required  a 
suitable  plant,  machinery;,  tools,  etc.  The 
company  could  not,  in  justice  to  itself, 
its  business,  or  its  employees,  continue 
business  in  a  plant  wHch  was  actually 
unsafe,  or  in  danger  of  becoming  so. 
Dose  was  engaged  in  an  employment  in- 
cidental and  requisite  to  the  business 
carried  on  by  the  company,  and,  under 
the  law,  as  amended,  was  clearly  entitled 
to  compensation,"  _^ 

So,  in  Kammer  v.  Hawk  (1917)  221 
N.  Y.  378,  117  N.  E.  676,  where  the  avt- 
perintendent  and  general  rep^  man  of 
a  building  was  injured  while  handling  a 
radiator,  with  the  intention  o£  installing 
it  in  one  of  the  buildings,  the  court  eaid 
that  the  owner  of  the  building  operated 
the  steam-heating  plant  therem  for 
profit,  which  was  included  in  the  rent 
paid  by  the  tenants. 

And  the  owner  of  a  large  tract  of 
woodland,  who  cuts  and  sella  the  lumber 
upon  it  regularly,  is  engaged  in  forestiy 
and  Ii^ng  for  pecuniary  gain,  although 
that  work  may  be  incidental  to  his  main 
business  of  operating  a  country  club. 
Uhl  V.  Hkrtwood  Club  (1917)  221  W.  Y. 
588,  116  N.  E.  1000. 

The  New  York  statute  contemplates 
the  operation  of  vehicles  as  the  principal 
business  or  occupation  of  the  employer, 
for  pecuniary  gain,  and  does  not  con- 
template the  incidental  loading  of  a 
wagon,  by  an  employee  engaged  in  split- 
ting wood.  Casterline  v.  Qillen  (1918) 
182  App.  Div.  105,  169  H.  Y.  Supp.  345. 

In  a  number  of  decisions  under  the 
statute  prior  to  the  Amendment  of  1916, 
recovery  was  denied,  because  the  work 
in  which  the  employee  was  engaged  at 
the  time  of  his  injury  was  not  carried 
on  by  the  employer  for  pecuniary  gain. 

Thus,  in  Bargey  v.  Massaro  Macaroni 
Co.  (1915)  218  N.  Y.  410,  113  N.  E.  407, 
it  was  held  that  a  carpenter  and  builder, 
who  was  injured  while  repairing  tlie  fac- 
tory of  the  macaroni  manufacturer,  was 
not  entitled  to  compensation  as  beiiig 
engaged  in  the  construction,  repair,  and 
demolition  of  buildings,  since  the  com- 
pany did  not  cany  on  the  occupation  o£ 
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constructing,  repairing,  and  demolishing 
buildini^  for  pecmiiary  gain. 

This  decision  was  followed  in  Salomon 
V.  Bonis  (1917)  181  App.  Div.  672,  167 
N.  T.  Snpp,  676,  and  compensation  was 
denied  a  plaatcrer  w!io  waa  injured  while 
working  for  the  owner  and  ojiemtor  of 
an  apartment  house.  The  majority  opin- 
ion, apparently,  does  not  consider  the 
effect  of  the  Amendment  of  1916.  Jus- 
tice Lyon,  in  hia  dissenting  opinion, 
however,  called  attention  to  the  amend- 
ment in  question,  and  said  that  the  em- 
ployee was  enj^ged  in  the  hazardous 
occupation  of  repairing  the  plaster  iji 
one  of  the  hathrooma  of  the  employer's 
apartment  house,  and  that  these  repairs 
were  incidental  and,  in  fact,  indispens- 
able to  the  condact  of  the  nonhazardons 
business  of  operating  an  apartment 
liouse,  and  to  come,  therefore,  squarely 
within  the  decision  in  Mulford  v.  A.  S. 
Pettit  &  Sons  (1917)  220  W.  Y.  540,  116 
K.  E.  344,  and  he  further  stated  that  the 
Bni^gey  Case,  tt^ether  with  others  cited, 
i-clated  to  accidents  occarring  prior  to 
June  1,  1916,  the  date  when  the  above 
amendment  took  effect. 

In  McNally  v.  Diamond  Mills  Paper 
Co.  (1917)  178  App.  Div.  342,  164  N.  T. 
Snpp.  793,  it  was  lield  tliat  an  employee, 
injured  in  the  installation  of  heavy  ma- 
chinery in  a  paper  manufacturing  plant, 
could  not  recover  comi>ensation  from  the 
owner  of  the  plant,  although  the  ' 
ing  of  heavy  machinery  is  a  hazardous 
eniplo.vment ;  since  that  hazardous 
ployincnt  was  not  carried  on  by  the 
owner  of  the  plant  for  pecuniary  gain. 
This  decision,  however,  was  reversed  by 
the  court  of  apjjeals.  See  (1918)  223 
X.  Y.  83,  119  N.  E.  242,  cited  above. 

The  work  of  employees,  injured  while 
putting  a  fly  wheel  upon  an  engine,  for 
au  emploj'er  operating  oil  and  gas  wells, 
is  not  included-  in  the  opei-ation  anil  re- 
pair of  stationary  engines  and  boilpra, 
not  included  in  other  groups,  eince  the 
employers  were  not  en>faged  in  the  op- 
eration or  repair  of  stationany  engines 
for  pecuniary  gain.  Tillburg  v.  McCar- 
thy (1917)  179  App.  Div.  593,  166  H.  Y. 
Supp.  878. 

A  superintendent  of  an  apartment 
house,  while  engaged  in  planing  off  the 
toi>  of  a  door,  is  not  engaged  in  a  haz- 
ardous busincBS  which  the  employer  is 
carrying  on  for  gain.  Re  Schmidt 
<1917)  221  N.  Y.  26,  118  N.  E.  382. 

An  ensilage  cutter,  used  to  out  feed 
to  fill  a  silo,  to  furnish  food  for  cattle 

L.R.A.iei8F. 


kept  for  dairy  parposes,  is  a  feed  mill 
within  the  expi-ess  provisions  of  the 
Oregon  statute,  and  the  operation  ot 
such  machinery  is  a  hazardous  occupa- 
tion within  the  meaning  of  the  Oregon 
statute,  although  merely  incidental  to 
farming.  Raney  v.  Industrial  Aeei.  Cora- 
mission  (1917)  86  Or.  199,  166  Pac.  523. 
The  conrt  said:  "Where,  however,  a 
person,  engaged  in  farming,  operates  for 
himself  and  others  any  machine  or 
agency  that  the  statute  has  declared 
brings  such  employer  antomatieally 
within  the  hazardoua  oconpations,  nn- 
lesB  he  has  given,  in  the  manner  pre- 
Mribed,  notice  that  he  will  not  be 
governed  by  the  provisions  of  the  act. 
ho  ia  not  immune  from  making  to  the 
State  IndiHtrial  Aeeident  Commission 
the  small  contributions  whieh  the  law 
exacts  from  the  prodnot  of  bnainess  of 
that  kind,  in  order  to  create  a  fund,  as 
a  partial  compensation  to  the  laborers 
who  have  been  injured  by  suefa  means." 
WaaUiictoa. 

The  Washington  aupmne  eonrt,  in 
State  V.  Powlea  &  Co.  (1917)  94  Wasb. 
416,  162  Fac.  569,  held  that  the  Com- 
mission had  no  authority,  under  the  law, 
to  arbitrarily  declare  employment  in  a 
private  warehouse  to  be  extrshasardouR. 
when  the  order  of  the  Commission  could 
not  be  sustained,  either  by  reference  to 
the  law  or  by  proof  of  the  fact. 

But  the  statute  may  be  found  to  be 
applicable,  where  it  is  fairly  within  the 
findings  that  the  warehouse  was  the  su- 
perstructure of  a  dock  or  wharf,  and  the 
work  was  extrahazardous.  O'Brien  v. 
Industrial  Ins.  Dept.  (1918)  —  Wash. 
— ,  171  Pac.  1018.  And  the  oonrt  further 
said  that  it  would  presume  that  a  fnud 
is  or  will  be  collected  out  of  wfaioh  com- 
pensation may  be  paid. 

The  act  of  the  legislature  in  defining 
the  constroetion  of  telegraph  lines  as 
extrahsEardons  is  conclusive  of  the  fact, 
especially  where  judicial  notice  cannot 
be  taken  to  the  contrary.  State  v.  Postal 
Teleg.-Cable  Co,  (1918)  —  Wash.  — „ 
172  Pae,  902.  Tho  court  said:  "Wo 
of  the  opinion  that,  unless  the  courts 
may  take  notice  of  the  fact  that  an  oc- 
cupation is  not  hsEardoos,  it  is  within 
the  power  of  the  legislature  to  classify 
the  same  as  haKardons.  The  construe- 
of  telegraph  lines  has  been  declared, 
by  the  legislature  of  this  state,  to  be  an 
extrahaxardons  ocoapation.  We  are  of 
the  opinion,  therefore,  that  the  denial 
of  the  respondent  that  it  was  engaged  in 
an  extrahazardous  occupation  is  of  no 
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«(r?rt,  becanse  it  is  a  denial  of  a  legiala- 
tire  declaration," 

A  TMsel  upon  wtioh  a  boiler  factory 
ire3  doing  some  work  cannot  be  consid- 
ered the  plant  of  the  factory,  so  as  to 
take  BWay  the  right  to  maintain  an  ac- 
tion for  damages,  nnder  the  Washington 
stitate,  in  a  case  in  which  an  employee 
of  the  factory  was  injared  by  the  ne^i- 
gtDce  of  employees  of  the  owner  of  the 
vwsel.  Martin  v,  Matson  Nav.  Co. 
(1917)  244  Fed.  976.  The  negligent  em- 
ployee opened  a  valve,  permitting  a  flow 
of  hot  water  which  scalded  the  injnred 
employee,  and  the  conrt  said:  "If  the 
in j Dry  caosing  the  death  of  Brown  had 
heen  occasioned  by  reason  of  defect  in 


the  tools  and  appanrtna  fnmished,  and 
necosaary  for  the  execution  of  the  worft 
in  which  he  was  employed,  there  might 
be  reason  for  contending  that  the  'plant' 
accompanied  the  employee  t«  the  place 
where  the  facilities  of  the  enterprise 
were  to  be  employed,  and  that,  na  be- 
tween the  employee  and  employer,  the 
Compensation  Act  woald  be  oonclnsive. 
Bnt  no  reasonable  construction,  it  seems 
to  me,  can  be  placed  upon  the  language 
employed  by  the  legislature  and  the  gen- 
eral terms  of  the  act,  which  determines 
that  the  'plant'  aecompaniea  an  em- 
ployee, wherever  he  may  go  to  perform 
services  for  his  employer,  as  against  a 
third  party."  W.  M.  G. 


IIJ.INOIS  SCPKESn:  COCRT. 

PEOPLE  OP  THE  STATE  OF  ILLINOIS 


(263  m.  342,  119  N.  K  833.) 

Fal:)e   preunaea  —  torgety  —  effect. 

1.  That  forgery  iraa  conimitted  in  obtain- 
in)!  money  from  anulber  docs  not  neccKsarily 
prcTMit  the  one  securing  it  from  bring 
guilty  of  obtaining  money  by  means  of  the 
iiwifideni-e  game. 
Far  other  rates,  see  Fat&e  Pretense*,  in  Dig. 

I-S2  N.  B. 
Same  —  ftirged  Indorsement  on  genuine 

i.  The  plaoing  of  a  forged  indoraemait 
npoD  a  genuine  traveler's  cheek  for  the  pur- 
po«  of  obtaining  money  thereon  rendera  it 
1  false  or  bogus  check  within  the  meaning 
'•i  the  Confidence  Game  Statute. 
For  other  cases,  see  False  Pretenses,  in  Dig. 

ISi  V.  8. 
Same  —  reprcaentatton  as  to  ownership 

ot  check. 

3.  One  who  falsely  reprc^enta  himaelf  to 
be  the  <Mie  named  in  a  traveler's  check,  ud 
who  inducaa  another  to  caah  it  by  reMon  of 
Mirh  rcpreamitatiGais  and  tlie  similiLrity  of 
Ilia  forged  indorsement  on  the  check  to  tlie 
true  sigaature,  is  guilty  of  obtaining  money 
)ij  the  confidence  game. 

For  other  cases,  see  False  Pretenses,  tn  Dig. 

1-52  Jf.  B. 
Indictment  —  confitlence   game  —  Tarl- 

4.  That  tha  proof  sIlowb  the  money  aotu- 
aUy  obtained  to  be  leas  than  that  charged 
in  an  indictment   for   obtaining  money   by 

Note.  —  For  committing  forgery  as  af- 
fffting  the  offense  of  obtaining  money  or 
)mod»  by  falae  pretenses  or  confidence  gams, 
«e  annotation  following  thia  case,  post,  242. 


mcana  of  the  confidence  game  Is  not  a  fatal 

variance. 

For  other  eases,  see  Svtdtnee,  Xlll.  6,  in 

Dig.  1S8  V.  8. 
Criminal   law  —  safflclencj'   ot   Identlfl- 

5.  One  cannot  be  convicted  of  obtaining 
money  by  tha  eonfldenee  game  upon  evi- 
dence that  he  looked  like  or  was  of  the  type 
of  the  person  who  was  with  the  one  who 
actiiallv  procured  the  money. 

For   other   cases,   see   Evidence,   XII.   I,   in 

Dig.  1S2  N.  S. 
SajuG  —  atutomenia  out  ot  presence  of 

accused. 

6.  The  relationship  of  one  person  to  an- 
other, «lio  obtaina  money  by  the  mnfldence 
game,  cannot  be  establiBhea  by  RlBlement« 
of  the  clerk  o[  the  hotel  where  they  stopped, 
made  mit  of  the  former's  preswice,  that  the 
eonvieted  person  had  a  pal. 

For  other  eases,  se«  Evidante,  X.  d,  in  Dig, 

ISi  y.  S. 
8M«e  —  nuuerlaUtr  —  atatenent  hj  ac- 

7.  A  statement  at  the  time  of  his  arrcat 

by  one  on  trial  for  obtaining  money  by  the 
confidence  gane  by  the  use  of  IravelerH* 
checks,  on  wliicli  (he  indorseuicnt  ivag  ti>igeil 
by  another  who  aelunlly  secured  the  muncy, 
and  n'ho  was  at  the  time  accompanied  by 
another  person  alleged  to  be  acensed,  that 
similar  checks  foiuid  in  his  mom  iveic 
"phonies,"  is  immatcrini,  in  the  ahwncc  of 
any  evidence  to  identify  him  as  the  one 
prceentwhen  the  money  was  secured. 
For  other  eases,  see  Bvidenee,  X.  e,  in  Diff. 
1-52  N.  B. 

(AprU  17,  1918.) 

ERROR  to   the   Circuit   Court   lor   Sanga- 
mon   County    to    review    a    judgment 
convictiiig  defendants  of  obtaining  money 
by  means  of  the  confidence  game.    Reversed. 
The  facts  are  stated  io  the  opinion. 

,v)oale 
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Mr.  John  G.  Prledmeyer,  for  plMntifl 

The  ivurtB  of  thii  Btata  will  not  support 
m  conviction  in  a  crimin&l  case,  where  it 
appears  from  the  record  tb«t  the  conviction 
waH  secured  upon  prejudice,  or  ie  probably 
due  to  incompetent  evidence- 
Keller  V.  People,  204  IlL  604,  68  N.  £, 
612;  Moonej  v.  People,  111  HI.  388;  Clark 
V.  People,  111  in  404;  Campbell  v.  People, 
ISO  111.  9,  50  Am.  St.  Rep.  134,  42  N.  E. 
123;  Waters  v.  People,  172  U1.  367,  50  N.  E. 
143;  Pollard  v.  People,  60  111,  148. 

In  order  to  convict,  the  prosecution  must 
prove  beyond  a  reaaonabte  doubt,  not  only 
that  the  crime  was  committed  in  manner 
and  form  as  charged  is  the  iadictment, 
but  that  such  pereon  charged  is  the  identi- 
cal person  who  committed  the  crime. 

Lincoln  t.  People,  20  lU.  365;  Cunning- 
ham V.  People,  210  IlL  414,  71  N.  E.  380; 
Brisga  v.  People,  219  Dl.  330,  76  N.  E.  409; 
Kcins  V.  People,  30  111.  256. 

L'BmpbpH'H  conviction  was  brought  about 
by  forcing  him  to  be  tried  jointly  with  de- 
fendant Greenburg,  upon  much  incompetent 
evidence  aa  t«  him,  and  by  prejudicial 
argument  on  the  part  of  tha  state's 
attorney. 

Keller  v.  People,  204  III.  604,  68  N,  E. 
512;  Miller  v.  People,  38  III.  482. 

It  h  doubtful,  from  the  evidence,  that 
Campbell,  in  any  way,  aided,  assisted,  en- 
couraged, advised,  or  abetted  the  commb- 
eion  of  the  crime  charged. 

White  v.  People,  81  111.  333;  Watts  t. 
People,  204  lU.  233,  08  N.  E.  563;  White  v. 
People,  ISO  nL  143,  32  Am.  St.  Rep.  106, 
28  N.  E.  1083;  Lamb  v.  People,  06  Ul.  73. 

If  a  crime  waa  committed,  it  wae  forgery, 
and  not  confidence  game. 

Seattle  v.  National  Bank,  174  DI.  671,  43 
L.R.A.  654,  66  Am.  St.  Rep.  318,  51  N.  E. 
002;  People  v.  Wilmot,  254  111.  554,  08  N  E. 
973;  People  v.  Rosenberg,  267  III.  202,  108 
N.  E.   64. 

Mesflrs.  Eldward  J.  Brunda^,  Attorney 
General,  C.  F.  Mortimer,  Edward  C. 
FItcI),  Oscar  J.  Piittinc  and  John  P. 
Snt^g,  Jr.,  for  tlie  People.- 

Cooke,  J.,  delivered  the  opinion  of  the 

Frank  Dp.mpsey  lalias  James  E.  Camp- 
bell) and  Neii  J.  Grecnberg  (alias  Henry 
Russell)  were  iiidioted  and  convicted  in  the 
circuit  court  of  Sangamon  county,  for  the 
crime  of  obtaining  money  by  means  of  the 
i-onfidence  game.  Dempscy,  whose  true 
name  appears  to  be  .Tames  B.  Campbell, 
and  who  will  be  referred  to  hereafter  by 
the  name  of  Campbell,  has  sued  out  this 
writ  of  error  to  review  the  judgment  and 
record   of   the   circuit   court. 
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Tha  evidence  on  the  part  of  the  people 
tended  to  prove  that  Greenberg,  accom- 
panied by  another  man  of  the  type  uf 
Campbell,  on  May  7,  1917,  purchased  from 
the  Appel  Clothing  Company,  in  Springlie'd, 
an  overcoat  valued  at  ?18  and  a  grip  or 
handbag  valued  at  810,  and  presented  tu 
Martin  Maurer,  the  cleric  who  waited  upon 
him,  a  travelers  checic  or  circular  note  for 
S60,  payable  to  Henry  Ruaselt,  issued  by 
Thomas  Cook  &  Boat,  bankers,  of  Albany, 
New  Yort.  The  clerk  called  the  proprietor, 
Aaron  Appel,  who  questioned  Greenberg  as 
to  his  identity.  According  to  the  testimony 
of  Appel  and  Maurer,  Greenberg  represented 
himself  to  be  Henry  Russell,  produced  k 
letter  of  identification  showing  the  genuine 
signature  of  Russell,  and  indorsed  the  name 
of  Henry  Russell  on  the  back  of  the  $50 
check  or  circular  note  in  the  presence  of 
Appel,  who  thereupon  accepted  the  note 
and  gave  Greenberg  {22  in  rash.  The  note 
was  cashed  by  the  Appel  Clothing  Company 
at  a  bank  in  Springfield  and,  in  due  course, 
reached  Thomas  Cook  &  Sons,  who  refused 
to  pay,  upon  the  ground  that  the  indorse- 
ment was  a  forgery.  It  was  proven  that 
this  traveler's  check  or  circular  note  was 
issued,  with  others,  to  Henry  Russell  by 
Thomas  Cook  t  Sone,  and  was  lost  on 
February  17,  1917,  while  HusBell  was  on 
board  a  boat  bound  from  New  Orlesns  to 
Havana,  Cuba. 

One  of  the  contentions  of  plaintiff  in 
error  is  that,  if  a  crime  was  committed,  it 
was  forgery  and  not  the  conftdenee  game. 
Under  the  facts  proven,  there  a  no  question 
but  that  the  crime  of  forgery  was  com- 
mitted; but  it  does  not  necessarily  follow, 
from  that  fact  alone,  that  plaintiff  in  error 
and  Greenberg  were  not  guilty  of  obtaining 
money  by  means  of  the  confidence  game. 
People  V.  Zurek,  277  111.  621,  116  N.  E.  644. 

Plaintiff  in  error  contends  that  the  facta 
proved  did  not  show  a  violation  of  the 
Confidence  Game  Statute,  because  the  in- 
strument presented  to  and  cashed  by  the 
Appel  Clothing  Company  was  a  true  and 
genuine  instrument  for  the  payment  of 
money,  transferable  by  indorsement.  While 
it  is  true  that  this  was  a  true  and 
genuine  instrument  until  the  forged  signa- 
ture of  Henry  Russell  was  indorsed  thereon, 
I  also  true  that,  when  that  false  in- 
dorsement was  made,  it  bi^came  such  a 
false  or  bogus  check  as  is  contemplated  by 
the  statute.  It  could  be  negotiated  as  a 
true  and  genuine  instniment  only  when 
it  contained  the  true  indorsement  of  Henry 
RuBsell.  Greenberg,  by  the  presentation  of 
the  letter  of  identification,  which  was  loat 
by  Russell  at  the  same  time  he  lost  his 
traveler'a     cliecka    on     the    Havana     bokt. 


PEOPLE  T.  DEHFSET. 


241 


fenired  the  conffdeDce  of  Aaron  Appel.  and 
induced  him  to  believe  tlMt  he  wa«  Henry 
KosacIL  Seljing  solely  upoB  repreMiitft- 
tiona  thus  nuide  to  him,  uid  upon  the  fa,ct 
tiut  the  handwriting  of  Qreenberg  in  the 
indordemeDt  correapouded  with  the  hand- 
writing of  Henry  Rusaell  on  the  card  of 
iil«itiK»tion,  Appel  wag  induced  to  part 
with  bis  money.  The  facte  proven  here 
Flearly  eetablish  the  oime  of  olitalniag 
money  by  meane  of  the  confidence  gaihe. 

It  Ih  farther  contended  tlMrt  there  Is  a 
Tariance  between  the  indktn^nt  and  the 
proof.  The  indictment  cliargea  that  plain- 
tllT  in  error  and  Greeaberg  obtained  from 
ibe  Appel  dothing  Oompany  "fifty  (fSO) 
dailan,  of  the  value  of  flfty  («60]  ilollars, 
of  the  money  and  peraonal  goods  and  prop- 
nty  of  the  laid  the  Appel  Clothing  Com- 
pany, by  mtftDs  and  uae  of  the  confidence 
game."  The  proof  diaeloeea  that  Greenberg 
oenired  an  overeoat  of  the  value  of  $18,  a 
liand  aatchel  or  grip  of  the  value  of  (10, 
and  (22  in  money.  This  does  not  conati- 
tute  a  Tariance  from  the  charge  in  the  in- 
dictment. Uader  an  indictment  charging  a 
defendant  with  larceny  of  a  CHtaia  amount 
of  money,  the  amount  sti^en  is  not  re- 
ijuired  to  be  proved  as  charged  in  the  in- 
dictment. A  conviction  may  be  obtained 
bj  proving  a  different  amount  of  money 
•nd  of  different  value  from  that  charged 
in  the  hulietment.  People  v.  Clark,  ^6  111. 
14,  as  N.  E.  8M,  Ann.  Cas.  1913E,  214. 
The  proof  that  Greenberg  obUined  *22  in 
money  from  the  Appel  Clothing  Company, 
liy  meana  of  the  confidence  game,  is  auffi- 
ricnt  to  sustain  a  conviction  under  the 
indictmmt  In  this  case. 

Plaintiff  in  error  ioiiats  that  the  evidence 
■9  not  sufficient  to  sustain  hia  conviction, 
ind  this  contention  muat  be  sustained. 
(Ireenberg  was  positively  identified  aa  the 
m«u  who  "forged  the  traveler's  check  and 
i-ecured  the  money,  overcoat,  and  satchel 
from  the  Appel  Clothing  Company.  He 
waa  identified  by  .4ppel  and  Maurer,  the 
only  persons  present  who  had  an  oppor- 
lunity  to  see  him  at  the  time  of  this 
tranuBction.  They  also  are  the  only  per- 
sons who  attempted  to  identify  plaintiff  in 
error,  ajid  hia  conviction  must  be  sustained, 
if  It  all,  upon  their  testimony,  Maurer 
teatrfied  that  he  waited  upon  Greenberg, 
and  sold  him  the  overcoat  and  satchel, 
and  that  be  was  accompanied  by  a  man 
of  the  type  of  plaintiff  in  error.  He  was 
not  very  positive  of  his  identification  of 
flreenberg,  and,  aa  to  plaintiff  in  error, 
'Uted:  "But  as  to  the  other  man  I  can't 
■ay  at  all;  I  never  had  any  business  ttans- 
Mtioaa  with  the  other  man,  and  no 
to  pa;  any  attention  to  him  and 
legation   with  him." 


He  further  testified  that  he  would  not 
say  positively  that  he  had  ever  seen  plain- 
tiff in  orrm'  before.  Appel  testified,  and 
positively  identified  Qreenbei^  aa  the  person 
from  wbom  he  had  received  the  thedt  and 
to  whom  he  had  gicen  the  money.  He 
testified  that  the  man  with  Greenberg 
looked  like  plaintiff  la  error;  that  he  could 
not  tell  poeitively  who  the  second  man  was, 
aa  be  did  his  talking  with  the  one  who 
gave  him  the  check;  that  be  does  not  know 
whethra  plaintiR  in  error  was  there  at  nil; 
that  be  looks  like  the  man  who  was  there, 
but  that  he  would  not,  on  oath,  say  that 
he  was  positive  that  he  was  the  man,  be- 
cause he  might  be  in  error.  This  is,  in 
effect,  tbe  testimony  of  Appel  and  Maurer, 
ao  far  as  it  pertains  to  the  identification 
of  plaintiff  in  error.  This  certainly  ia  not 
Huflicient  evidence  on  which  to  sustain  a 
conviction  for  a  crime. 

Greenberg  and  plaintiff  in  error  were 
arrested  in  the  city  of  Chicago,  where  they 
were  stopping  together  at  a  hotel.  Plain-  . 
tiff  in  error  did  not  testify  on  the  trial, 
but  Greenberg  testified  that  they  were 
chance  acquaintances,  and  had  known  one 
another  but  a  few  days  before  their  arrest. 
Greenberg  was  arrested  as  a  auspicious 
character,  on  tbe  street,  and  the  otficer 
acompanied  him  to  the  hotel,  where  plain- 
tiff in  error  was  sick  in  bed  as  the  result 
of  a  protracted  debauch.  This  officer  testi- 
fied that,  when  he  arrived  at  the  hotel  with 
Greenberg,  he  took  him  to  the  desk,  where 
he  asked  the  manager  if  Greenberg  had  a 
pal,  and  the  manager  informed  him  that  he 
had,  and  gave  him  tbe  number  of  his  room. 

'  testimony  was  objected  to  and  the 
objection  should  have  been  sustained,  as 
conversation  was  out  of  the  presence 
of  plaintiff  in  error,  and  it  was  not  a  proper 
way  to  prove  to  the  jury  the  relationship, 
if  any,  that  existed  between  the  plaintiff 
in  error  and  Greenberg.  Greenberg  testified- 
that  he  had  taken  his  satchel,  which  was 
later  identified  as  the  one  purchased  with 
the  iHigua  check  from. the  Appel  Clothing 
Company,  to  plaintiff  in  error's  room  in 
order  to  administer  some  medicine  to  him, 
to  relieve  the  suffering  which  had  resulted 
from  his  drunken  condition.  Tbe  officer 
found  this  satchel  in  the  room  of  plaintiR 
in  error,  and  it  contained  aome  of  the 
checks  issued  by  Thomas  Cook  &  Sons  to 
Henry  Russell,  and  also  the  identincation 
card.  The  officer  testified  that  be  asked 
plaintiff  in  error  what  they  were  ,and  that 
plaintilT  in  error  answered  that  they  were 
'phonies."  Had  Maurer  and  Appel  been 
able  to  identify  plaintiff  in  error  as  the 
person  who  accompanied  Greenberg  at  tbe 
lime  tbe  money  was  secured  by  him  from 
the  Appel  CTothing  Company,  the  evidence 
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ot  tb«  Chickgo  pollM  officer  nould  be 
matitrial;  but,  without  tbe  identiltnitHHi  of 
plaintifF  in  error  as  the  pereoD  who  aocom- 
pknled  Oreenberg,  this  teatinoDy  is  unim- 
portaot.  It  it  posBible,  as  plaiotUt  in  error 
ctaime  to  be  the  trnth,  that  he  had  known 


The  evidence  (mIh  to  show,  beyond  a  raa* 
HODBble  doubt,  thOit  the  phitntiff  in  error 

was  the  person  who  accompanied  Greeaberg 
nl  the  time  he  iecnred  the  money  froBi  the 
.Vjipel  Clothing  CompHny,  or  that  he  was 
in  miy  way  iniplicated  in  the  perpetration 
of  thit   crime. 

The    judgment   of    the   Circuit   Court    ia 
reru&ed,  and  the  catue  remanded. 

Annotatkni  ~  Committtng  forgery  &»  affscting  the  offsna*  of  obtain- 
ing money  or  goods  by  false  pretenses  or  cfmfidenee  game. 


In  many  jnriadictiona,  the  use  of  a 
forged  or  nctitioua  inatmment  as  a  means 
of  obtaining  money  or  goods  from  an- 
other may  coiiBtitute  the  offense  of  ob- 
taining money  under  false  pretensea, 
even  thoagh  the  crime  of  forgery  ia  also 
committed.  Peopij:  v,  Dempsey,  ante, 
239;  Com.  v.  Coe  (1874)  115  Mass.  499; 
State  V.  Bourne  (1902)  88  Minn.  432,  90 
■  N.  W.  1108;  Tyler  v.  State  (1840)  2 
Humph.  (Tenn.)  37,  36  Am.  Dec.  298; 
Eeg.  V.  Prince  (1863)  38  L.  J.  Mag.  Cas. 
N.  S.  (Eng.)  8,  L.  R.  1  C.  C.  160, 19  L.  T. 
N.  S.  3«,  17  Week.  Kep.  179,  11  Cox, 
C.  C.  193. 

And  even  thot^li  the  false  instrument 
would  not  support  a  conviction  for  forg- 
ery, neverthclesa,  where  it  ia  used  as  a 
means  of  fraudulently  obtaining  money 
or  goods  from  another,  it  will  support 
a  conviction  for  obtaining  money  under 
false  pretenses.  State  v.  Stewart  (1900) 
9  N.  D.  409,  83  S.  W.  869 ;  Reg.  v.  Thorn 
(1841)  Car.  &  M.  (Eng.)  206,  2  Moody, 
C.  C.  210. 

In  Strong  v.  State  (1882)  86  Ind.  208, 
44  Am.  Rep.  292,  an  indictment  was  sus- 
tained for  obtaining  money  under  false 
pretenses  by  means  of  a  forged  receipt, 
showing  the  defendant  to  be  a  member 
of  a  benevolent  society.  The  question 
under  consideration  was  not  discussed. 

In  Texas  it  has  been  held  that  a  person 
may  bo  guilty  of  Swindling  and  forgery 
in  the  same  transaction,  and,  if  the  proof 
allows  that  it  may  bo  either,  the  prosecu- 
tion must  bo  for  forgery,  and  not  for 
swindling.  This  holding  is  based  npon  a 
statute,  whicli,  in  effect^  provides  that, 
where  a  person  is  guilty  of  obtaining 
property  by  swindling,  and  niso  of  some 
other  offense  known  to  the  law,  the  stat- 
ute relative  to  swindling  slioll  not  be  un- 
dei-stood  to  preclude  proaocntion  for 
snch  other  olTcnsc.  Scott  v.  State  (1891) 
40  Tex.  Grim.  Rep.  lOH,  48  S.  W.  523; 
Hirshfiold  V.  State  (1861)  11  Tex.  Crim. 
Rep.  207;  Witherapoon  v.  Slate  (1896) 
~  Tex.  Crim.  Rep.  — ,  37  S.  W.  433. 
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So,  where  a  person  ia  guilty  of  a  felony 
by  uttering  an  instmraent  with  a  ficti- 
tious signature,  he  is  not  indictable  for 
the  offense,  under  a  geneiftl  penal  act 
relating  to  cheating  and  swindKi^,  al- 
though he  is  also  gnilty  of  that  offeuae, 
there  being  a  specific  atatute  relative  to 
the  uttering  of  instruments  bearing  iie- 
titiouB  signatures;  for,  under  such  eir- 
cumstances,  indictments  shoold  be  based 
upon  a  Bpeoiflc  rather  than  a  gceerat 
statute.  Sharp  v.  State  (1910)  7  Oa. 
App.  605,  6T  S.  E.  699. 

It  has  been  held  that  uttering  a  forged 
check  on  a  bank,  in  which  tliere  were  no 
funds  to  the  credit  of  the  person  whose 
name  was  forged  tlieroto,  constitutes  the 
minor  offense  of  obtaining  goods  by  falac 
pretenses,  and  also  the  greater  crime  of 
foi^ery;  hence,  the  latter  includes  the 
former.  Wataon  v.  People  (1872)  64 
Barb.  (H.  Y.)  130. 

A  person  who,  with  knowledge  that 
goods  were  consigned  to  anotjier  person 
bearing  hia  name,  claims  the  goods,  and 
obtains  an  advance  thereon  by  endorsing 
a  pcnnit  for  the  delivei->'  of  the  goods  to 
the  person  making  the  advance,  is  gTiilty 
of  foi^ery,  and  not  merely  of.ohtaining' 
the  goods  under  false  pretenses.  People 
V,  Peacock  (1826)  6  Cow.  (N.  T.)  72. 

In  England,  it  has  been  held  that, 
where  a  person  obtained  goods  by  means 
of  u  forged  ordor,  he  is  not  indictable  for 
obtaining  goods  by  false  pretenses,  but 
the  prosecution  should  be  for  uttering 
the  foiled  instrument,  since  the  latter 
offense  is  a  felony.  Rex  v.  Evans  (1S33) 
5  Car.  &  P.  (Eng.)  553. 

This  difference  &mong  the  courts  oa 
the  question  may  be  explained  upon  the 
assumption  that,  where  the  prosecution 
may  be  for  obtaiuing  pro)>erty  by  false 
pretenses,  etc.,  the  two  offenses, — that  of 
obtaining  property  under  false  pre- 
tenses, and  foi^ery,— are  of  tlie  same 
grade;  although  the  cases  sustaining  tlie 
right  to  prosecute  for  obtaining  prop- 
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tity  by  tsUe  pretenses  do  not  make  & 
point  of  tiiia  fact,  and  it  does  not  appear 
from  the  n^rta  whether  oi  not  the  of- 
fenses are,  in  fact,  trf  the  Bame  grade. 

An  indictmeat  far  swindling  b.r  iii€ans 
of  a  foi^d  order  ia  not  sopported  by 
proofs  which  establish  the  crime  of  nt- 


terii^  a  forged  instrament,  but  vbieh 
shows  that  no  swindle  was  perpetrated, 
as  the  fraud  or  forgery  was  dineovered 
befoi-e  poss«esioa  of  the  goods,  sought  to 
be  secured  thereby,  was  pBrte<l  with. 
Hathevs  t.  fitate  (1870)  33  Tax.  102. 
A.  G.  S. 


MEW  MEXICO   SCPRBME  COURT. 

W.  T.  CHILTOJT 
85  MINING  COMPANY,  Appt 
(—  N.  M-  — ,  les  P»o,  1M6.) 

Pleading  —  ejectment  —  general  denial. 

Under  our  Cods  practice,  in  aetioni  in 
*j«tment  under  |  3484,  Code  IBlfl,  it  ia 
tMHicient,  a«  a  general  rule,  to  deny  the 
plaiDtill's  title,  and,  under  niteii  dttiial,  evi- 
<t«ice  of  any  matters  having  a  tendency  to 
ihow  that  the  plaintiff  waa  not  rested  with 
Ibe  title  or  right  of  poMeaaion  at  the  time 
of  the  TOmmencement  of  the  action  ia  ad- 
migsible. 
For  other  oaies. 

Dig.  l~St  N.  8. 

(NoTwnber  12,  1B17.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Qrant  UOunty 
orerruling  a,  motion  to  dismias  the  action 
lud  render  judgment  for  defeudant,  in  an 
action  m  ejectment  brought  to  recovei 
poiseasion  of  a,  mining  claim.    Reveraed. 

Slatement  by  Hanna,  Ch.  J. : 

Appellee  in  thb  court,  who  was  the  plain- 
tiff in  the  trial  court,  broufrht  this  action 
in  ejectment  against  the  appellant  company, 
lor  the  poaeession  of  the  Domino  mining 
daim,  as  described  by  him  in  his  complaint. 
It  is  alleged  in  the  complaint  that  the 
defendant  on  November  2,  1915,  made  ap- 
phcation  for  patent  in  the  United  States 
land  Office  at  Laa  Crutes,  New  Mexico,  for 
the  mining  claim  known  as  the  Jim  Crow 
mining  claim;  that  on  the  4th  day  of 
January,  1916,  the  plaintiff  filed  his  adverse 
'Uim,  which  is  now  pending  in  said  Land 
Office;  that  the  adion  instituted  in  the 
district  court  U  brouglit  in  hiipport  uf  said 
adrerse  claim.  This  action  is  therefore 
iiutiiuted  for  the  purpose  of  determining 
'.be  right  to  the  possession  of  the  minii)g 
cUhn  in  question,  aa   it  appears  from   the 

Headnote  by  Hanha,  Ch.  J. 

Mote.  —  Aa  to  what  defenses  niay  be 
proven  under  a  plea  of  the  general  issue  or 
»  general  denial  in  an  action  of  ejectment, 
we  annotation  foUoiving  (his  case,  post,  247. 


record  that  the  two  claims  in  question,  th* 
Domino  and  Jim  Crow  mining  claims,  oovw 
substantially  the  same  ground.  The  de~ 
fendant,  in  its  answer,  admitted  that  it 
is  a  corporation,  and  that  it  was  In  poa- 
s«saion  of  the  land  described  in  the  com- 
plaint and  called  the  Domino  mining  claim, 
so  far  as  it  ooDflicted  wiUi  the  Jim  Grow 
lode  raining  clalsi,  aad  bad  been  so  in 
possession  «(  aaid  daiw  long  prior  to  the 
date  of  the  allied  oiMtw;  that  it  was 
with  holding  poueasion  tbeieof  frtnn  the 
plaintiff,  but  d»ied  that  auch  witlihokking 
was  or  is  unlawful,  or  that  the  plaintill 
was  damaged  thereby.  It  admiUod  thB 
fact  of  its  applic»tion  for  tlu  patoit  for 
the  Jim  Crow  lode  mining  claim,  but  denied 
aU  other  allegationa  of  the  complaint,  and, 
by  way  of  further  anawK,  alleged  that  on 
April  1,  1897,  one  Sdwaid  C.  Belt  and  one 
J««eph  Young,  after  diacovary  of  the  vein 
of  mineial- bearing  quarts  in  .unappropri- 
ated, vacant  public  domain  of  the  United  . 
Statea,  then  and  there  located  the  saiac  as 
the  Jim  Crow  lode  mining  cUim;  fitrther 
alleging,  spedfLcally,  aa  to  the  performance 
of  conditions  necessary  to  constitute  a  valid 
locatiosL  under  the  law,  and  that  by  virtue 
of  such  acta  that  the  said  Belt  and  Young 
became  entitled  to  the  poaaeseion  of  said 
Jim  Crow  lode  mining  claim,  and,  there- 
after, by  virtue  of  varioia  mesne  convey- 
anoes,  tbe  defendant  became  the  owner  of 
and  entitled  to  posHesaion  of  said  claim; 
that  tlie  said  Belt  and  Young  and  the 
various  predecessors  in  titla  of  defendant, 
as  well  as  the  defendant  itself,  have,  ever 
since  the  year  of  the  location  of  the  said 
Jim  Crow  mininit  Claim,  caused  annual 
faiboT  or  aaeesament  work,  required  by  law, 
to  be  done  oa  the  said  claim,  and  now 
is  entitled  to  the  poaseasloD  of  said  Jim 
Crow  mining  claim.  The  plamtiff,  in  bis 
reply,  denied  all  the  allegations  of  the  so- 
called  separate  defense,  and  the  cause  was 
tried  by  the  conrt  without  jury. 

Briefly  stated,  the  evidence  discloses  that 
the  plaintiff  had  made  location  of  the 
so-called  Domino  claim  on  Juno  4,  1914, 
and  subsequently  filed  his  adverse  claim 
and  protest,  purporting  to  show  failure  to 
do  assessment  work  on  the  Jim  Crow  lode 
mining  claim   for   the  years   1912  to   1919, 
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iDt'luaive,  bv  Teuon  whereof  be  coDtenda  he 
was  entitled  to  relocate  the  property.  A 
motion  to  dieiniaa  the  plaJntilT'a  action  and 
render  judgmeot  for  defendant  was  over- 
Defendant  introduced  aa  a  witness  Bd- 
ward  C.  Belt,  one  of  the  original  locators 
of  the  Jim  Crow  claim,  who  testiSed  to 
tlie  location  of  said  claim,  after  which 
defendant  offered  in  evidence  the  records 
of  the  original  and  amended  location  notice 
of  the  said  Jim  Crow  minin^f  claim,  and 
the  records  of  the  several  conveyances 
tlirough  which  the  defendant  claimed  title. 
Objection  was  urged  to  these  instrmnents 
BO  olTered,  on  the  fn^und  that  they  wer« 
referred  to  in  the  answer,  and  were  the 
foundation  of  def^idanfa  defense,  and  that 
by  reason  of  the  fact  that  the  originals 
or  copies  thereof  were  not  filed  with,  or 
exhibited  in  said  answer,  as  required  by  the 
Code,  they  could  not  be  introduced 
deuce.  This  objection  was  sustained,  to 
which  a  proper  exception  was  served  by 
defendant. 

During  the  progress  of  the  trial,  it  fur' 
ther  appears  that  the  defendant  tendered 
an  amended  answer,  conta.ining  the  same 
denials  as  the  original  answer,  and,  by 
further  way  of  defense,  an  allegation  of 
ownership  of  the  laud  in  controversy;  and 
a  further  defense,  ia  a  cross  complaint, 
•  sought  ejectment  against  the  plaintiff,  alleg- 
ing that  It  was  entitled  to  possession  of 
the  premises  in  'question,  which  plaintiff 
had  entered  on  June  4,  1914.  The  trial 
court  denied  the  right  to  file  this  trial 
amendment  tendered  by  the  defenda'nt. 
Messrs.  'Wtlson  A  Walton,  for  appellant: 
Under  the  issues  raised  by  defendant's 
denial,  which  corresponds  to  the  general 
neue  at  common  law,  each  and  every  of 
the  intruments  in  writing  offered  by  de- 
fendant in  the  court  below  should  have 
been  received  in  evidence  by  the  court;  and 
•the  instruments  were  not,  nor  any  of  them, 
the  foundation  or  basis  of  its  defense. 

Jones  V.  Rush,  160  Mo.  364,  57  8.  W.  118; 
Dieckman  v.  Young,  S7  Mo.  App,  530;  Kirk 
V.  Kane,  87  Mo.  App.  274;  Weatbay  v. 
Millijinn,  74  Mo.  App.  179;  Cunningham  v. 
Roush,  157  Mo.  336,  57  S.  W.  789;  Hender- 
iion  V.  Wanamaker,  25  C.  C.  A.  181,  49  U.S. 
App.  174.  79  Fed.  738;  4  Sutherland,  Code 
PL  5  «381,  p.  3503;  7  Enc.  PI.  &  Pr.  340; 
21  Enc.  PI.  &  Pr.  731;  Monaghan  v.  Agri- 
cultural F.  Ins.  Co.  43  Mich.  238,  18  N.  W. 
797;  Nelson  v.  Brodhack,  44  Mo.  590,  100 
Am.  Dec.  328;  Mumford  v.  Keet,  154  Mo. 
46,  55  S.  W.  271;  Patton  v.  Foit,  166  Mo. 
97,  69  S.  W.  287;  RauBch  v.  United  Brethren 
in  Christ  Church,  107  Ind.  I.  8  N.  E.  25; 
Whipple  V.  Shewalter,  91  Ind.  114;  Boyd  v. 
Olvey,  82  Ind.  294;  Ragsdale  v.  Parrish,  74 
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Ind.  191;  Barrett  v.  Johnson,  2  Ind.  App. 
25,  27  N.  E.  983;  Smith  v.  Schweigerer,  129 
Ind.  303,  28  N.  £.  696;  McMannus  v.  Smith, 
53  Ind,  211;  O'Mara  v.  McCarthy,  46  Ind. 
App.  147,  90  N.  E.  330;  McLott  v.  Savery, 
II  Iowa,  323;  Brown  v.  Bio-wn,  45  Mo.  412; 
Lattonrett  v.  Cook,  I  Iowa,  1,  03  Am.  Dec. 
428 ;  Taylor  v.  Cadar  Rapids  ft  St.  P.  R.  Co. 
25  Iowa,  371;  Boardman  v.  Becicwith,  18 
Iowa,  292;  Lohman  V.  Revmond,  18  N.  M. 
226,  137  Pac.  375. 

Under  the  general  denial,  under  the  Code, 
in  an  action  to  recover  possession  of  realty, 
want  of  title  in  plaintiff,  or  title  in  defend- 
ant or  any  third  person,  may  be  shown. 

Bartleson  v.  Mimson,  105  Minn.  348,  117 
N.  W.  512;  Iba  v.  Central  Asso.  5  Wyo. 
365,  40  Pac  527,  42  Pac.  20. 

Messrs.  H.  D.  Terrall  and  G.  T.  Blaok 
for  appellee. 

Hanna,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  first  point  relied  upon  by  appellant 
is,  in  fact,  that  the  burden  of  proof  rested 
upon  the  plaintiff,  to  prove  by  a  preponder- 
ance of  evidence  that  the  ground  attempted 
to  be  located  by  him  as  the  Domino  mining 
claim  was,  at  the  time  of  the  attempted 
location,  unappropriated  mineral  land,  &nd 
open  to  location,  and  that  he  property 
located  the  same  by  doing  all  of  the  things 
required  of  him,  under  the  statutes  cover- 
ing the  location  of  mining  claims.  Tht 
second  point  relied  upon  by  appellant  ix 
that  there  was  insufficient  evidence  before 
the  trial  court  to  support  certain  flndingB 
of  fact,  and  conclusions  of  law  based  there- 
upon. Our  conclusion,  however,  makes  it 
unnecessary  to  pass  upon  these  proposition  a 
urged,  or  the  matters  presented  by  the 
third  and  fourth  points,  which  likewise  deal 
with  evidentiary  matters. 

The  fifth  point  relied  upon  ia  that  the 

urt  below  was  in  error  in  rejecting  the 
offer  of  the  location  notices,  proofs  of  labor 
and  deeds,  by  reason  of  the  fact  that  the 
defense  was  not  founded  on  these  instru- 
ments, and  that  therefore  it  was  not  neces- 
that  they  be  filed  with  the  answer  or 
incorporated  therein.  The  objection  of  the 
plaintiff  to  the  introduction  of  these  sev- 
eral instruments  was  based  upon  E  4146. 
Code  1916,  which  provides  that  "when  any 
instrument  of  writing  upon  which  tDe  action 
or  defence  is  founded  is  referred  to  in  the 
plcadin;;B,  the  ori;iinal  or  a  copy  thereof 
shall  be  filed  with  the  pleading,  if  within 
the  power  or  control  of  tha  party  wishing 
to  use  the  same,  and  if  such  original  or  n 
copy  thereof  be  not  filed  as  herein  required, 
or  a  sufficient  reason  given  for  failure  tn 
do  so,  such  instrument  of  writing  shall  not 
be  admitted  in  evidence  upon  the  triaL" 
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it  is  urged  tlutt  the  first  defnise  in  ha 
answer  speriflmllj-  denied  the  right  of  pot' 
fipsnion  of  the  land  in  controversy,  and  na- 
Uwfnl  detention  thereof  by  derendant.  and 
thst.  by  way  of  second  defense,  the  sev- 
eral steps  for  proper  lomtion  of  the  Jim 
L'row  mining  chtint  were  fully  set  out; 
that  the  denitil  of  the  riyht  of  poaaeision 
<>f  the  land  in  eontroversy  corresponds  to 
the  general  issue  at  common  law,  and  that, 
under  such  denial,  each  and  ail  of  the  uid 
inetruments  in  writing  should  have  been 
t«:eived  in  evidence  by  the  conrt,  and  that 
they  were  not,  or  any  of  them,  the  founda- 
tion  or    basil   of   its   said   defense. 

By  appellee,  this  contention  is  net  by 
the  argument  that  prbr  t«  tie  act  of 
March  21,  1907  (Iawb  190T,  chap.  107),  the 
Xew  Mexico  statutes  provided  that,  in 
ejectment,  the  defendant  might  plead  not 
guilty,  nnd  under  such  plea  give  in  evidanca 
any  testimony  showing  that  the  plaintitf 
is  not.  entitled  to  auch  possession,  or  that 
the  title  is  in  some  other  person,  but  that 
the  Act  of  1907,  referred  to,  chanfied  the 
form  of  pleading,  by  requiring  tluit  the 
defendant  shall  plead  to  the  complaint  by 
«  demurrer  or  an  answer,  and  that  the 
answer,  under  3  4115,  Code  1916,  roust 
tstn.  first,  a  general  or  speciHc  denial  of 
each  material  allegation  of  the  complaint 
introverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  aufllcient 
to  form  a  belief,  and,  second,  a  statement 
of  any  new  matter  constituting  a  defense 
or  counterclaim,  in  ordinary  or  concise  lau' 
^uage,  without  repetition.  Appellee  rites 
t  Sutherland,  Code  Pleading,  Practice  t 
Forms,  {  409,  to  the  effect  tliat  "under  the 
geneml  denial  aathorised  by  the  Code,  evi- 
dence of  a  distinctive  afflnnative  defense 
ia  not  admissible.  The  defendant  is  lim- 
ited to  contradicting  the  plaintilTs  proof, 
snd  disproving  the  case  made  by  him." 

Appellee  urged  that,  under  the  present 
!>tate  of  the  Code,  there  is  no  general  lasoe, 
and  that,  imder  a  general  denial  in  eject- 
ment, defendant  is  limited  to  rebutting 
proofs  of  plaintiff,  and  cannot  introduce 
evidence  thereunder  of  any  new  matter 
ranstituting  a  defense,  which  should,  under 
the  Code,  be  pleaded  speciflcally.  In  other 
vords,  it  is  contended  by  appellee  tliat  the 
defendant's  denial,  under  our  Code,  does 
not  correspond  to  the  general  issue  at  com- 
mon  law. 

Appellee  is  laboring  under  a  misappre- 
hension in  this  matter,  and  losea  sight  of 
the  fact  that,  in  ejectment,  plaintiff  must 
recover  upon  the  strength  of  hie  own  title, 
lather  than  the  weakness  of  hit  adversary's. 
Mr.  Sutherland,  in  his  work  on  Code  plead- 
in;,  under  the  title  "Ejectment,"  at  i  aSSl, 
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says:    "Title  in  the  defendant  need  not  l>e 


plaaded,  and  may  be  given  under  a  denial 
of  plaintiff's  title,  and,  if  pleaded,  such  an 
allegation  does  not  constitute  new  matter, 
and  is  only  equivalent  to  a  general  denial 
of  title  in  the  plaintitf."  citing  Marshall  v. 
Shafter,  32  Cal.   176. 

In  Warvelle  on  Ejectment,  i  190,  with 
reference  to  the  sufficienuy  of  pleadings  in 
ejectment  under  the  Code,  it  is  said:  "As 
previously  remarked,  the  tendency  of  mod- 
ern decisions  has  been  toward  a  relaxation 
qf  the  stringent  rules  that  formerly  pre- 
vailed. This  is  particularly  true  in  states 
which  have  Codes  of  Procedure,  and  in  a 
number  of  instances  it  has  been  held  that, 
in  respect  to  actions  conoeming  rights  in 
real  property,  a  general  allegation  of  owner- 
ship in  a  pleading  is  sufficient  to  admit 
proof  of  any  legal  title,  general  or  special. 
Hence,  in  ejectment,  it  ia  sufficient,  under 
decisions  for  the  plaintiff  to  allege 
that  he  is  the  owner  and  entitled  to  the 
of  the  land  demanded,  and  that 
the  aama  is  wrongfully  withheld,  without 
alleging  in  detail  the  particular  facts  on 
which  bis  claim  of  title  is  based.  It  is 
said  that  the  rules  which  require  the  plain- 
tiff to  aet  up  in  his  complaint  the  nature, 
ijuality  and  kind  of  ownerahip  are  too  nar- 
row and  technical  for  Code  pleading,  and 
that  the  rule,  as  first  stated,  should  prevail 
in  all  jurisdicUona,  where  the  statute  re- 
quires that  the  complaint  shall  contain  a 
plain  and  conciae  statement  of  the  facts 
constituting  the  cause  of  action,  without 
unnecessary  repetition.  The  reasoning  by 
which  these  decisions  are  supported  pro- 
ceeds upon  the  theory  tliat  ejectment  ia 
atrictly  a  possessory  action;  that  it  is  the 
'possessory  title'  which  is  important,  and 
that,  as  plaintiff  must  show  tlwt  he  is  en- 
titled to  immediate  possession  in  order  to 
is  comparatively  immaterial  in 
what  form  his  title  may  be." 

As   to   pleadings    by   the   defendant,  the 
same  author  says  at  i  205;     "The  Codes  of 
some  of  the  states  have  materially  changed 
'law  rule,  by  denying  the   de- 
fendant the  right  to  offer  in  evidence  any 
estate  in  himself  or  another,  or  any  licenae 
right  to  poaseseion,  unless  the  same  has 
been  specially  pleaded.     While  the  wiadom 
of  this  requirement  may  be  open  to  ques- 
its  authoritative  force,  in  the  states 
where  it  prevails,-  is  beyond  question,  and 
the  pleader  who  desires  to  avail  himself  of 
the   benefits   of   title   or  possessory   rights 
vested   in   the   defendant   must   specifically 
aver  them  in  his  plea  or  answer." 

In   support   of   this   last   statement,   the 
author  cites  Allen  v.  Higgina,  9  Wash.  446, 
43  Am.  St.  Rap.  S47,  37  Pac.  671,  and  Car- 
Johnson,  20  Uo.  lOS,  61  Ant.  Dec 
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SS3.  In  this  connection,  howefer,  it  it  t« 
be  noted  that,  under  the  Wsahingtoa  atat- 
ute  (Bsl.  Cctdee,  9  6609),  the  defendant  in 
ejectment  is  required  to  plead  the 
licenie  wberebir  he  holds  poBseraion;  the 
Statute  apecificallir  providing  that  a  gen- 
eral denial  contained  in  the  aniwer  will 
create  no  issue.  The  Missoiiri  case  also 
Eeems  to  turn  upon  a  statntory  proviBion, 
the  character  ot  which  ie  not  before  us,  a« 
the  statute  ia  not  referred  to.  The  court, 
however,  in  its  opinion  in  this  case  said; 
"If  the  same  facts  that  would  be  suiHcie^t 
to  compel  Bueh  conveyance  can  be  available, 
under  our  present  practice,  in  the  defenee  of 
an  ejectment  for  the  posHeHsioB,  they  must 
be  set  up  in  the  answer,  with  the  tame 
particularity  that  would  be  necessary  in  a 
bill  in  chancery." 

Mr.  Newell  in  his  work  on  Ejectment,  at 
page  248,  says:  "Under  the  modern  prac- 
tice it  is  sufficient  as  a  general  rule  to  d«iy 
the  plaintifTs  title,  and,  under  such  denial, 
evidence  of  any  matters  having  a  tendency 
to  show  that  the  plalntifT  was  not  vested 
with  the  title  or  right  of  poHsession  at  the 
time  of  the  commencement  of  the  action  is 
admissible,"  citing  Wicks  t.  Smith,  IS  Kan. 
508. 

The  opinion  In  the  Kansas  ease  is  by 
Judge  Brewer,  and  seems  to  be  well 
eidered.  It  is  pointed  out  that,  nnder  the 
Kansas  etatutc,  it  is  sufficient  for  the  de- 
fendant to  deny  generally  the  title  alleged 
in  the  petition.  Under  our  Code  practi 
a  similar  prorision  prevails,  permitting 
general  or  special  denial  of  the  material 
allegations  of  the  complaint  controverted 
by  the  defendant.  Vide  Code  1915,  i  4116. 
Another  case  following  the  same  rule  as 
laid  down  in  the  KanEias  case,  although 
going  eomewhat  further,  is  Bartleaon  v, 
Munaon,  105  Minn.  348,  117  N.  W.  612, 
In  the  last -mentioned  case  the  action  was 
for  forcible  entry  and  unlawful  detainer, 
but  the  court  held  that,  the  title  to  real 
estate  being  involved,  the  case  became,  in 
substance  and  effect,  an  action  in  eject- 
ment. In  passing  upon  the  point  under 
consideration  by  this  court,  the  supreme 
court  ot  Minnesota  said:  "When  a  com- 
plaint merely  alleges  title  in  the  plaintiff, 
the  defendant  may,  nnder  a  general  denial, 
prove  any  fact  the  existence  of  which  necek- 
sarily  negntivcs  the  allegation  that  the  title 
is  in  the  plaintifl;  but,  when  the  plaintiff 
sets  out  in  detail  the  specific  facta  on 
which  his  title  rests,  defendant,  nnder  a 
general  denial,  can  only  disprove  the  facts 
thus   speciflcally   pleaded." 

A  case  throwm^  a  great  deal  of  light 
upon   the   question    luidor   consideration 


motion  for  reheariog.  The  case  was  an 
acti<»i  in  ejectment  in  support  of  an  ad- 
verse claim.  The  facts  as  quoted  from  thia 
case  are  as  followB!  "The  plaintiff  in  error 
Died  an  adverse  elajm,  and  within  the 
period  required  by  the  statutes  of  the 
United  States,  comiDenced  this  suit  in  the 
district  court,  to  determine  the  question  of 
right  to  possession.  U.  S.  Rev.  Stat.  S  '2326. 
Comp.  St.  at  iei6,  i  4823.  All  the  material 
tvennents  requisite  in  such  a  case  were 
contained  in  his  petition,  including  an 
atlegatkiu  of  citizenship,  ownership  of  the 
ground  in  controversy,  and  right  to  its  pos- 
session, a  full  compliance  with  the  laws  of 
the  United  SUtes  and  this  sUte,  and  the 
rules  and  regulations  of  the  mining  district, 
the  i4»plicatioB  of  defendaat  for  patent,  SJid 
the  Sling  of  the  adverse  claim.  It  was  also 
averred  that  defendant  was  in  wrongful 
poasassion  of  the  land.  I'he  defendant  Bled. 
its  uiswer,  speciQcalty  denying  the  material 
allegations  of  tbs  petition,  e.-ccept  its  own 
corporate  esUtence;  and,  tor  a  second  de- 
fense and  cross  petition,  alleging  ownership 
and  right  to  poesession  in  itself,  as  well  as 
its  actual  possession,  a  full  compliance  on 
its  part  with  the  laws  and  rules  in  relation 
to  mining  lands,  and  ending  with  a  prayer 
that  its  title  to  said  real  estate  be  quieted 
as  against  the  plaintiff.  No  reply  was  filed 
to  this  seooud  defense,  and,  on  motion  of 
tho  defendant,  which  was  resisted  by  plain- 
tiff, the  court  rendered  judgment  upon  the 
pleadings,  assuming  tlie  allegations  of  the 
second  defeoae  to  be  admitted  in  default 
of  a  reply,  and  entered  a  judgment  in  favor 
of  defendant,  Hpecilltally  finding  as  true  the 
material  facta  alleged  in  said  defense.  Did 
n  thus  rendering  jud^'ment 
upon  the  pleading!  It  nay  be  asserted 
a  primary  proposition,  and  we  take  it 
be  considered,  that,  unless  a  reply  n'a» 
.iated  no  authority  for 
a  judgment.  If  this  suit  was  an 
ordinary  one  to  recover  possession  of  real 
estate,  the  plaintiff  alleging  ownership  and  - 
right  to  pgasessiou,  and  the  defendant  not 
only  denying  the  claims  of  plaintiff,  but 
averring  ownership  in  himself,  it  is  clear 
that  no  reply  would  have  been  required.  In 
such  a  case  these  allegations  of  the  answer 
would  amount  merely  to  a  denial  of  the 
ilaim  set  up  by  the  plaintiff.  Such  owner- 
ihip  could  have  been  shown  under  a  general 

In  the  first  report  of  this  Wyoming  case, 

found    in    5    Wfo.    3G6.    40    Fae.    62T,    the 

considerFd  at  some  length  the  ground^ 

upon    whieb    ownership    could    be    shown, 

under  a  general  denial.     After  considering 

provisioBS   of   diflerent   Codes   as   com- 


that  of  Iba  v.  Central  Asso.  B  Wyo.  3C6,  40 1  pared  with'  t^  Wyoming  Code,   the  court 
Pac.  527,  and  reported  in  42  Pnc.  20,  upon 'said:     "It  is  Apparent  tl)«ti  like  K  general 
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itnitX  in  replevin,  un4fr  the  Coi)*,  «  gen- 
eral dmiKl  In  an  action  for  the  roeovery 
of  realty  t)iereunder  is  sufScient  to  let  in 
■ny  le^l  defenie,  such  ns  paramount  title 
io  the  defendant,  or  in  a  tliird  person." 

It  appears  that,  in  the  Wyoming  ease 
Ihe  defendant,  as  in  the  ease  at  bar,  made, 
IS  a  matter  of  first  defense,  a,  general 
drnial,  and  for  a  second  defense  alleged  iti 
title.  The  conrt  held  that  under  the  Re- 
\bed  Statutes  of  the  United  states,  under 
vhirh  the  adverse  einim  was  brought  (U.  8- 
Rev.  Stat,  $  2326,  Comp.  St.-  at  lfll6, 
I  4623),  which  is  substantially  in  aeeord- 
tnce  with  t  SiOt,  Code  191»,  a  reply  la  not 
nquired.  Thia  dedsion  was  apparently 
upon  tha  ground  that  the  allegations  of  the 
fteani  gnrand  of  defense,  or  by  way  of 
(ross  complaint,  could  have  been  supported 
bj'  evidence  offered  under  a.  general  denial, 
and  llietefare  did  not  coutitute  new  mat- 
ter calling  for  a  reply. 

We  therefore  conctuda  that  under  our 
(.'•jde  ]H«etice,  in  actions  in  ejectment  under 

Annotation  —  Defense*  available  under  (enwral  denial  or  a  plea  of 
the  general  issue  in  action  of  ejectment. 


i  3464,  Coda  1915,  ft  is  aufficient,  as  a 
general  rule,  to  deny  the  ptaintifTs  title, 
and  under  such  denial,  evidence  of  any 
matters  having  »  tendency  to  show  Uiat 
the  plaintiff  was  not  vested  with  the  titla 
or  right  of  powasaion  at  the  tieia  of  the 
commeD cement  of  the  action  is  admissible. 

The  papers  In  question  being  admUaible 
under  a  geaieral  denial  contained  in  the 
answw,  it  would  not  be  necessary  that  they 
should  be  filed  with  the  pleadings.  It  also 
beromes  unnecewary  to  consider  the  fur- 
ther contentioQ  in  the  matter  of  the  alleged 
erroneous  action  of  the  trial  court  in  over- 
mling  the  application  for  leave  to  file  » 
trial  amendment.  By  virtue  of  our  con- 
clusion in  the  premises,  no  trial  amend- 
ment was  necessary. 

The  matters  herein  discussed  belag  suffi- 
cient fwr  the  purposes  of  this  an>eal,  foi 
the  reasons  given,  the  csuac  ia  reversed  and 
remanded  for  a  new  trial;  and  it  is  ao 
ordered. 

Parker  and  Roberts,  JJ.,  concur. 


The  qoeatioii  wlictber  a  given  defense 
18  or  is  not  available  in  an  action  in  tbe 
nature  of  ejectment  is  uot  witliin  tbe 
scope  o£  this  note,  which,  startUiB:  with 
the  aseninption  that  a  giveii  defense  ia 
available  under  a  proper  pleading,  deals 
solely  with  the  question  of  the  scope  ot 
the  issues  raised  by  a  plea  oi'  tbe  genei-nl 
i^uc  or,  OS  it  is  expressed  in  Code  states, 
by  a  general  denial. 

The  qnestion  as  to  what  the  defend- 
ant may  be  pormitted  to  prove  under 
snch  a  plea  involves  three  inquiries : 
First,  what  defenses  are  available  under 
a  plea  of  the  general  issue,  under  the 
Miminon-law  system  of  pleadinjj;  second, 
to  what  e^ctent  the  coiuujon-law  rules 
have  been  altered  by  the  various  local 
statutes,  regulating  actions  for  the  re- 
covery of  real  property^  and,  third,  to 
what  extent  they  are  affected  by  the 
Code  sjratem  of  pleading.  These  inquir- 
ies will  not  be  independently  treated,  but 

iMoody  V.  Atkinson  (1910)  IS6  AU,  SM, 
51  So.  621;  Bush  v.  Thomas  41011)  172 
Ala.  n,   96  So.  682. 

In  ejectment,  defendant  can  plead  only, 
"^'ot  guilty,"  end  the  Statute  of  Lrmita- 
linni.  Comming  v.  Butler  (1849)  fl  fl«. 
88. 

*  L'nder  the  New  Jersey  Ejeftmtmt  Act 
(Gen.  SUt.  page  1282),  the  defendant  i4 
tmSned  to  the  plea  of  not  gutltv.  See 
Pleasant  Cemeterv  fo.  v.  Erie  R.  Co."  1 1906) 
n  E.  J.  L.  100,  As  Atl.  192. 
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will  be  considered  in  connection  with  the 
admissibility  of  the  various  defenses 
which  it  has  been  sought  to  prove,  un- 
der plea  of  the  general  issue  or  a  general 

Owing  to  the  peonliar  character  of  the 
common-law  action  of  ejectment,  special 
pleading  was  not  ordinarily  allowed,  and 
the  only  plea  (apart  from  pleas  in  abate- 
ment) was  the  genei-al  issue.'  This  rule 
is,  in  some  states,  embodied  in  statutory 
form.*  It  follows  that  many  defense! 
were  allowable  ludcrr  a  idea  of  the  gen- 
eral issue,  in  ejectment,  which,  in  other 
forms  of  action,  were  required  to  be 
specially  pleaded;'  and  this  liberal  con- 
struction is  a  characteristic  of  its  stata- 
tory  substitutes  as  well,* 
PoaaeaaioM  aad  o«ater. 

Inasmuoh  as,  in  a  oonunou-law  acti<»t 
of  ejectment,  the  tenant  in  poasesmon 
was  required,  as  a  condition  to  being  ad- 

Suuh  was  also  the  ease  in  PemtsyWania, 
prior  tu  leoi.  See  Zeigler  v.  Fishei  (184«) 
3  Pa.  St.  366. 

*A  general  denial,  in  an  ejeetmrctit  Miit, 
is  a  favorita  plea  in  the  law,  and  ia  of 
unmual  breadta,  »pening  a  wider  doer  for 
defenesa  than  in  other  cases.  Llewellyn  t. 
Uewellyn  (leO«)  201  Mo.  303,  100  6.  W. 
40. 

*  The  abolition  of  the  fictions  and  tba 
ramnon- consent  rale,  fonnorly  in  ■••  in 
the  B4ti»n  of  ^ecftncnb,  in  .m  wanMT  !•• 
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mitted  to  defend,  to  enter  into  the  "eon- 
aent  mle,"  by  which  the  trath  of  the 
flctitioaa  avennents  of  tease,  entiy,  and 
ouster  was  admitted,  the  defendant,  un- 
der a  piea  of  not  gnilty,  wm  deemed  to 
have  admitted  hia  poBsession  of  tlie  loeiu 
in  qno;  and,  if  he  wished  to  diipute  the 
fact,  was  required  to  file  a  diBoiaimer.  It 
is,  accordingly,  a  rate  of  creneral  aeeep- 
tanee,  except  where  varied  by  statute, 
that  the  defendant  cannot,  nnder  a  plea 
of  the  general  iasne,  dispute  the  fa«t  of 
his  posaesaion.*  And  thia  doctrine  is,  in 
some  atatea,  found  in  atatntory  form.' 

BtricU  the  elTect  of  the  general  isaue  plea 
of  not  Riiilty.  Barbour  v.  Moore  (1894) 
4  App.  D.  C.  536. 

SGreer  v.  Menes  (1861)  24  Ho«.  (U.  S.| 
208,  16  L.  ed.  6fll;  Holman  v,  Elliott  (18S2) 
80  InS.  231;  Blake  v.  Dennett  (1801)  49 
He.  108;  Wymao  v.  Brown  (1863)  50  He. 
139;  Coffin  V.  Freeman  (1890)  82  Me,  677, 
20  Atl.  338;  Wallig  v.  WilkinBon  (1800| 
73  Hd.  128,  20  Atl.  787;  Mullen  v.  Brydon 
(1912)  117  Md.  554,  83  Atl.  1025;  French 
V.  Robb  (1902)  67  M.  J.  L.  260,  67  L.R.A. 
»66,  91  Am.  St.  Rep.  433,  51  Atl.  609; 
Jacobson  v.  Hayday  (1912)  83  IT.  J.  L.  637, 
83  AtL  902;  Ulsh  v.  Strode  (1860)  13  Pa. 
433;  Hill  V.  Hill  (1862)  43  Pa.  521;  Kirk- 
Und  V.  TbompBOD  (1866)  51  Pa.  2ia. 

In  a  common-law  action  of  ejectment, 
the  piea  of  not  guilty  is  the  equivalent  of 
the  "conaent  rule,"  which  requires  the  de- 
fenllant,  as  a  condition  to  controverting 
the  lessor's  title,  to  admit  the  truth  of  the 
fietitiouB  a.verments  of  lease,  entry,  and 
ouster.  Perolio  v.  Doe  (1916)  197  AU- 
660,  73  So.  197. 

Defendant  cannot  deny,  under  the  fifcn- 
eral  issue,  the  location  of  the  plaintifTB 
pretentions,  as  set  out  in  the  dei^laration. 
Tongue  v.  Nutwell  (1891)  17  Md.  212,  79 
Am.  Dec.  649. 

Nontenure  cannot  be  given  in  evidence, 
under  a  plea  of  the  general  issue  to  a  writ 
of  entry.  Higbee  v.  Rice  (1809)  6  Maia. 
344,  4  Am.  Dae  63;  Swan  v.  Stephens 
(186S)  99  Mass.  7;  Mills  v.  Pierce  (1819) 
2  If.  H.  9;  Graves  v.  Aoioskeag  Mfr.  (Jo. 
(1863)   44  IT.  H.  463. 

In  a  writ  of  entry,  if  th,-  iHininJ  la  not 
In  possession,  he  may  bar  the  action  by  a 

Elea  of  nontenure,  or  a  disclaimer;  and  if 
B  omits  to  avail  himself  of  that  defense, 
and  pleads  the  general  issue,  that,  in  law, 
amounts  to  an  admission  that  he  was  in 
possession  of  the  premises  when  the  action 
was  commenced;  and  he  is  estopped  by  his 
plea  to  deny  the  fact,  unless  he  gives  notice 
of  his  intsntion  so  to  do  by  a  statement 
in  writing,  setting  that  forth  as  matter  of 
defense,  according  to  the  stSitute  abolish- 
ing special  pleading  in  civil  actions,  and  the 
rule  of  court  in  relation  thereto.  Mass.  Stat. 
1896,  chap.  273;  Washington  Bank  v.  Brown 
(1841)   2  Met.   (Maw.)   2D3. 

To  a  writ  of  entry  to  foreclose  a  mort- 
gage, a  previous  entry  to  foreclose  is  not 
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It  has  hwi  held,  however,  that  the  statu- 
tory declaration,  that  the  plea  of  not 
guilty  in  an  action  of  ejectment  ahall  put 
in  isaue  the  title  of  the  lands  in  contro- 
veray,  and  ahalt  be  held  to  admit  the 
possession  of  the  defendant,  does  not 
constitute  such  a  pica  an  admission  of 
the  nature,  character,  extent,  or  duration 
of  the  defendant's  possession.'' 

But  in  some  .iuriadictiona,  in  which  the 
local  atatate  does  not  require  a  pica 
other  than  the  general  issue,  auch  plea 
ia  held  to  pat  the  possession  in  issue.* 

A  plea  of  the  general  issue  is  taken  to 

admissible  in  defense,  under  the  general 
issue,  to  show  that  the  tenant  was  not 
in  possession  of  the  demanded  [e*emisea. 
Devena  v.  Bower    (1856)    6  Gray    (Maaa.) 

A  statute  authorizing  the  defendant,  in 
all  civil  actions,  to  plead  the  general  issue. 
and  to  give  in  evidence  any  special  mat- 
ter in  defense  of  the  a^ion,  upon  fllinjf 
a  brief  statement  of  it,  does  not  take 
away  the  admission,  which  is  made  by  & 
plea  of  the  general  issue  in  a  real  action, 
that  the  defendant  is  in  possession,  claim- 
ing a  freehold.  Cochcco  Mfg.  Co.  v.  Whlt- 
tier    (lg3G)    10  N.  H.   305. 

BRing  V.  Kent  (1857)  29  Ala.  642;  Bern- 
stein v.  Humea  (1877)  60  Ala.  E82,  31  Am. 
Rep.  62;  Alexander  v.  Wheeler  (18811  69 
AU.  332;  Callan  ».  McDaniel  (1882)  72 
AU.  102;  Crosby  v.  Prldgen  (1884)  76  Ala. 
386;  Bvnum  v.  Gold  (1894)  106  AU.  427. 
17  So.  667;  Cochran  v.  Kimbrougb  (1908> 
157  AU.  464,  47  So.  709:  Dallam  v.  Sanchez 
(1009)  56  FU.  779,  47  So.  871;  Bass  v. 
Ramos  (1909)  58  FU.  161,  50  So.  945.  138 
Am.  .St.  Rep.  105;  Walters  v.  Sheffield 
(19IS)  ~  PU.  — ,  78  So  539;  Edwardsville 
R.  Co.  V.  Sawyer  (1899)  93  IIL  377;  Abrom- 
atis  V.  Amos  (1916)  127  Md.  394,  96  Atl. 
564;  Bernard  v.  Elder  (1874)   60  Miaa.  33ft. 

Under  i  295  of  the  Colorado  Civil  Oide. 
which  provides  that,  in  an  action  for  the 
recovery  of  possession  of  real  property,  if 
the  defendant  files  or  makes  any  other 
answer  or  defense  than  a  disclaimer  of 
right  of  poasession,  it  shall  not  be 
y  for  plaintiff  to  prove  bim  in  poa- 
session of  the  premises  at  any  time,  the 
plaintiff  is  not  required,  where  the  defend- 
ant tiles  a  general  denial,  to  offer  proof, 
either  of   the  possession   of   the  defendant 


Colo.  App.  464,  135  Pac.  127. 

Under  the  provisions  of  the  Tennessee 
Code,  the  plea  of  not  guilty  of  unlawfully 
withholding  the  premises  claimed  by  plain- 
tiff admits  that  the  defendant  is  in  possea- 
sion  of  the  premises  sued  for,  unless  he 
states  distinctly  upon  the  record  the  extent 
of  his  possession.  Lea  v.  Slattsrly  (1874> 
7  Bazt.  (Tenn.)  235. 

7GalUm  V.  Sanchez  (1909)  76  FU.  770. 
47  So.  871. 

■  Under  the  Missouri  praetioe,  a  geaarat 
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admit  ouster,*  as  well  as  poeaeBsian,  and 
for  the  8»nie  reason. 
Mfttten    In   akateneBt. 

Since  objections  not  taken  by  a  plea 
in  abatement  are  considered  waived,  a 
plea  of  the  general  issue  does  not,  ordi- 
narily, let  in  proof  of  matters  pleadable 
in  abatement,  such  as  want  of  jnrisdie- 
■  1  the  court,"  or  of  capacity  in  the 


plaintiff  to  s 


Altliough  it  has  beci 


lield  that  defendant  may  prove,  under 
the  general  issue,  that  plaintiff  is  an 
alien  enemy,**  this  was  because  the  plea 
of  alien  enemy  was  formerly  regarded  as 
one  in  bar  as  well  as  in  abatement,  for 
■  reason  which  does  not  now  exist.  See 
note  in  L.R.A.1918B,  at  p.  194.  It  is 
cloabtfiil,  therefore,  whether  sueh  de- 
fense wonid  now  be  regarded  as  avail- 
able, mder  a  plea  of  the  general  issue. 
The  death  of  the  plaintiff's  lessor  cannot 
be  taken  advantage  of  under  the  general 
issue.** 

Bat,  under  statutes  declaring  that  the 
plea  in  ejectment  shall  be  "not  guilty," 
the  defendant  is  allowed  to  give  in  evi- 
dence   matters    formerly    pleadable    in 


abatement,  such  as  the  death  of  a  plain- 
tiff," coverture  of  the  defendant,'*  or 
the  misnaming  of  the  township  in  which 
the  land  is  sitnate." 
Kattera  la  liar  —  In  cenaraL 

Under  the  common-law  system  of 
pleading,  and  in  the  statutory  actions  in 
many  of  the  states,  whatever  operates 
as  a  bar  may  be  given  in  evidence,  un- 
der the  general  issue,*'  provided  the  mat- 
ter existed  at  the  commencement  of  the 
suit." 

But,  under  the  Code  system  of  plead- 
ing, mere  denials  only  put  into  issue  the 
allegations  of  the  complaint,  and  new 
matter  must  be  specially  pleaded,"  un- 
less an  exception  to  the  general  rule  is 
created  by  special  Code  provision,  r^u- 
lating  the  pleading  in  real  actions. 

So,  where  statutes  exist  which  provide 
that  the  defendant  need  plead  only  the 
general  issue,**  or  which  require  no  plea 
whatever,*'  he  may  give  in  evidence  any- 
thing which  tends  to  defeat  the  light  of 
the  plaintiff  to  poascwion  ol  the  land  in 
controversy.  And  the  right  of  the  de- 
fendant to  show,  under  a  general  denial. 


I'nder  a  statute  which  provides  that  the 
defpodaut,  in  an  action  ol  treBpaRH  to  try 
titlr,  ehall  not  be  Tei)uired  to  put  in  any 
other  plea  than  that  of  "Not  guilty,"  such 
plea  adniils  nothinsr.  but  put«  m  isiue,  not 
only  the  title  nf  the  plaintLir,  but  also  the 
pOBBCBBion  of  the  defendant.  Stroud  v, 
t^ringfield   <18S6)   28  T«z.  M9. 

In  Vermont,  the  utatulory  plea  of  not 
piilty  in  manner  and  form  a^  the  plaintiti 
its  alleged  puts  the  plainlifT  upon  the  proof 
of  hia  whole  declaration,  including  poaxea- 
»ion.  and  thia  natural  effect  of  the  plea  la 
not  varied  bv  the  statute  relating  to  a  dU- 
ftaimer.  SUvens  v.  Griflith  (1831)  3  Vt. 
Ui. 

■  Tongue  v.  Nutwell  11861)  17  Md,  212, 
79  Am.  Dec.  849;  Clarke  v.  Hilton  (1883) 
75  Me.  426. 

!•  The  general  ianue  plea  of  not  guilty 
denies  the  whale  ground  of  action,  and  the 
only  exception  to  the  general  rule  ia  a  plea 
lo  the  jurindictlon  ol  the  court.  Barbour  v. 
Moore    (1894)   4  App.  D.  C.  535. 

II  Such  a  plea  aximits  the  right  of  a 
phintifT,  suing  in  a  repreaentative  rapacity, 
M  t«  do.  Clarke  t.  Clarke  (1874)  n  Ala. 
*W. 

"Jackson  ex  dem.  Johnaton  v.  Decker 
H814)  II  .Johna.  |N.  Y.)  418. 

U  Worthington  v.  Etcheaon  (1837)  S 
(-•ranch.  C.  C.  302.  Fed.  Caa  No.  18,053. 

HOosaer  v.  Hickenluper  (1876)  33  Phila. 
W-  Int.   (Pa.)   24. 

liBUek    v.   Tricker    (IflOO)    52   Pa.   438. 
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laStimmel  v.  Miller  (1800)  S  Pa.  Co.  Ct. 
128. 

n  Smith  V.  Cox  (1896)  115  AU.  603,  22 
^.  78 1  Edinburgh- A meriran  Land  Mortg. 
Co.  V.  Canterbury  (1910)  169  Ala.  444,  53 
So.  843;  Claraday  v.  Abraham  (1911)  174 
AU.  130,  58  So.  720;  Semple  v.  Cook  (1875) 
50  CaL  26;  Chicago,  R.  1.  4  P.  E,  Co.  v. 
Welch  11008)  83  Keb.  106,  118  N.  W.  1116; 
Martin  v.  Harvey  |J911)  89  Heb.  173,  130 
N.  W.   1039. 

I*  Jackson  ex  dem.  Johnston  v.  Decker 
(1814)  11  Johns.  (K.  Y.)  418;  and  aee  alao 
casea  cited  under  heading,  "Matters  ariaing 
aubBequently    to    commencement    of    auit," 

UMoaa  V.  Shear   (1866)   30  CaL  467. 

••Where  the  atstute  provides  only  for  a 
general  denial  in  proceMings  in  ejectment, 
under  such  plea  anything  can  be  ahown 
that  tends  to  defeat  the  right  of  the  plain- 
tiff to  the  posBeaBion  of  the  land.  Smith 
V.  Hobba   (1892)   49  Kan.  BOO,  31  Pac.  687. 

In  Kan  Baa,  a  defendant  in  ejectment, 
even  under  a  general  denial,  may  interpose 
any  defense  which  he  may  have,  either  legal 
or  equitable  in  its  nature,  tending  to  re- 
but the  right  of  the  plaintiff  to  the  poaaea- 
sion  of  the  premiaea,  or  tending  to  eatab- 
liah  the  right  of  defendant  to  poasesBioo. 
Kelso  v.  Norton  (1902)  65  Kan.  778.  93 
Am.  St.  Kep.  308,  70  Pa.  896. 

In  MisBiBsippi,  the  statute  only  allowa 
the  plea  of  not  guilty,  under  which  all 
mattpra  of  defense  mav  be  proved.  Hutto 
V.  Thornton   (1870)  44  MIsi.  166. 

■1  In  an  action  to  recover  real  estate, 
brought   under  the   proviaiooi  of  the  Acts 
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sny  legal  or  «qnitaMc  defense  be  may 
have,  IB,  in  some  JDriadiutions,  expressly 
declared  by  statute."  But  where  the 
statute  provides  that;  in  an  e.icotment 
action,  "the  defeudant  shall  not  be  al- 
lowed to  give  in  evidence  any  estate  in 
himself  or  another  in  the  property,  or 
any  license  or  right  to  the  poKRessioii 
thereof,  unless  it  may  be  pleaded  in  hia 
answer,"  an  answer  of  general  denial 
creates  no  issue.** 

of  May  13,  1852,  and  March  4,  1853  |2  Rev. 
Sti.t.  lS7e,  p.  662),  "coRcerniii)c  the  unlaw- 
ful detention  of  landa,"  which  do  not  con- 
template nor  provide  for  the  filing  of  any 
plcading  or  nnswer  by  the  defendant,  all 
matters  of  defense  may  he  0ren  in  evi- 
dence,  without  pleas.  BofTenberger  v.  Black- 
atone  (1877)  57  Ind.  288. 

■■  Under  the  Indiana  atatute,  a  defend- 
ant in  an  action  for  the  recovery  of  real 
property  may  show,  under  a  general  denial, 
any  legal  or  equitable  defense  he  may  have. 
Rowe  v.  Beckett  (1858)  30  lod.  154,  95 
Am.  Dec.  676;  Steele  v.  Downing  (187B: 
60  Ind.  478;  Webster  v.  Bebinger  (IBBO; 
70  Ind.  8;  Wood  v.  Ecbhouse  (1881)  79 
Ind.  SS4;  West  v.  West  (1888)  9«  Ind. 
.130:  Hogg  V.  Link  (1888)  90  Ind.  346;  Gasf 
V.  Peden  (1886)  108  Ind.  92,  8  N.  E.  722; 
Cincinnati,  I.  St.  L.  *  C.  R.  Co.  v.  Smith 
lieeO)  127  Ind.  461,  26  N.  E.  1009;  Ewing 
V.  Smith  (1R92)  138  Ind.  205.  31  N.  E.  464; 
Waters  v.  Lyon  (1894)  141  Ind.  170,  40 
N.  E.  682;  Smith  v.  Ameriein  CryBtal 
Monument  Co.  (1902)  29  Ind.  App.  308,  62 
N.   E.   1013. 

In  a  proceeding  in  the  nature  of  a  quo 
warranto,  filed  by  the  attorney  general  for 
the  recovery  of  certain  real  estate  alleged 
to  have  escheated  to  the  state,  in  which 
proceeding  it  is  provided  by  etatute  that 
"like  proceedings  and  judgments  fihall  be 
had  as  in  a  civil  action  for  the  recovery 
of  property,"  the  defendant,  under  a  gen- 
eral denial,  may  give  in  evidence  every  de- 
fense to  the  action  that  he  may  have, 
either  legal  or  equitable.  State  ex  rel. 
Att.  Sen.   V.   Meyer    (1678)   S3  Ind.   33. 

Under  the  provision  of  the  Oklahoma 
Code  of  Civil  Procedtire  ol  1890,  that  "the 
answer  of  the  defendant  may  contain  a 
denial  of  each  material  statement,  or  al- 
legation, in  the  complaint,  under  which 
denial  the  defendant  shall  be  permitted  to 
Sive  in  evidence  every  defense  to  the  action 
that  he  may  have,  either  legal  or  equit- 
able," all  defenses,  legal  and  equitable, 
may  be  proven  and  given  in  evidence,  under 
a  general  denial.  Hurst  v.  Saviryer  (1894] 
2  Olcla.  470,  37  Pac.  817. 

So,  under  i  6123,  Compiled  Laws  1909, 
which  provides:  "It  shall  be  sutiicient  in 
such  action  if  the  defendant  in  bis  answer 
deny  generally  the  title  alleged  in  the  peti- 
tion, or  that  he  withholds  the  possession, 
as  the  case  may  be,"  the  defendant,  under 
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—  want  of  Utle  In  pUlntM. 

Under  the  principle  aboTe  Uid  down, 
that  all  defenses  in  h&r  an  avAilable  ott- 
der  the  general  issue,  the  dcCendant  may 
make  proof  of  any  fact  tending  to  show 
that  the  plaintiff  has  no  title,"  sncli  as 
that  the  plaintiff's  survey  does  not  in- 
clude the  land  claimed )"  that  tlie  con- 
sideration of  a  deed,  upon  which  the 
plaintiff  bases  his  title  and  right  of  en< 
try,  was  illegal,"  or  that  it  was  procured 

a  general  denial,  may  make  any  defenae. 
legal  or  equitable,  that  will  etrenitthen  hia 
own  title  or  defeat  hii>  adversary's;  in  the 
»ame  manner  and  to  the  same  extent  as 
he  eould  do  if  the  facts  were  set  out  with 
all  the  circumstantiaL  minuteness  and  full- 
ness of  detail  that  they  UBualty  are  In 
equitable  actions.  Rowsey  t.  Jamf^son 
(1915)  46  Okla.  7B0,  140  Pac.  880;  Eller  v. 
Noah   (1017)   —  Oila.  ~.  168  Pae.  819. 

U  Allen  V.  Higgins  (18S4)  9  Waah.  446. 
43  Am.  St.  Rap.  847,  37  Pae.  671,  con- 
struing Washington  Code  of  Procedure, 
i  532. 

MStockton  V.  Knock  (1887)  79  CaL  425. 
15  Pac.  61;  Jacob  v.  Carter  (1893)  4  C«L 
Unrep.  fi43,  36  Pac.  381;  Fitigerald  v. 
Shelton  (1886)  9S  N.  C.  519;  Nicholson  v. 
Villepigue  (1913)  97  S.  C.  130,  81  S.  E. 
494;  Orleans  Countv  Grammar  School  v. 
Parker  (1853)  25  Vt.  61)6;  Meade  v.  Lawe 
(1873)  32  Wia.  261;  Fowler  v.  Scott  (1885) 
64  Wia.  509,  26  K.  W.  716. 

Under  a  plea  of  "Sot  guilty"  the  defend- 
ant may  show  any  facts  going  to  title, 
whether  in  denial  and  disproof,  merely,  of 
the  title  relied  on  by  the  plaintifi,  or  in 
support  of  a  superior  and  independent 
right,  however  acijuired,  in  the  defendant. 
Bynum  v.  GoM  (1894)  106  Ata.  427,  17  So. 
687. 

Under  a  general  denial,  the  defendant 
may  introduce  any  evidence  which  tends 
to  disprove  the  facts,  alleged  in  the  com- 
plaint,  showing  the  source  and  chain  of 
plaintifTs  title  and  right  of  possession. 
Bartleson  v.  Munson  (1908)  105  Hian.  348, 
117   N.   W.   612. 

■*  Defendant  In  an  action  of  trespass  to 
try  title  may  prove,  without  special  plea, 
that  the  plaintifTs  survey  does  not  include 
the  land  cUimed  as  in  controversy.  Dalby 
v.  Booth    (1866)    IB  Tex.  564. 

■a  Where  the  plaintiff  claims  title  under 
a  deed  from  the  defendant,  evidence  is  ad- 
missible to  show  that  the  consideration  of 
the  deed  under  which  the  plaintiff  bases 
his  title  and  rigfit  of  entry  was  illsgal. 
and  that  the  deed  waa,  therefore,  void. 
Sparrow  T.  Rhoades  (188B)  76  CaL  208,  1) 
Am.  St.  Rep.  197,  18  Pac.  245. 

Under  the  general  issue,  in  ejectment,  it 
is  competent  (or  the  defendant  to  ahon- 
that  a  deed  relied  on  by  the  pUtntSIT  was 
made  with  intent  to  defraud  creditors. 
Knox  v.  McFarran  (1878)  4  Colo.  68S. 


ANWO.— PLEADING— DBFENSES-GBNERAL  DENIAL  IN  EJECTMENT.    251 


by  fmud,"  or  that  it  was  ekampertoiu,** 
or  that  it  was  a  forgery,"  or  invalid  for 
any  other  reason,*"    He  may  attack  the 

"In  ejectment,  the  defendant  may  show 
that  the  claim  of  plaintiff  is  fraudulent 
and  bad,  and  thus  avoid  the  plaintifTe  title. 
Springer  t.  Kieinsorge  (I8H4)  83  Ho.  150 
IdietuinJ. 

Under  the  statutory  rales  of  pleading 
in  Xebraaka,  the  defendant  may  uhow 
fraud  in  the  deed  upon  which  the  plaintilT 
ri'Iiea,  without  plcftding  it.  Franklin  v, 
ECelley   (1973)   2  Keb.  79. 

I'nder  a  general  denial,  the  defendant 
may  show  a  deed  in  ptaibtltTi  eliain  of 
liik^  was  procured  bv  fraud  and  undue 
m«ana.     Staley  v.  House)   <ie»2)   35  Hob. 

160.  52  N.  W.  888. 

In  an  action  for  the  recovery  of  real 
estate,  the  complaint  in  which  u  in  the 
urdinary  form,  and  does  not  disclose  the 
ori;:in  of  plaintifTs  title,  the  defendant, 
under  the  xeoeral  denial,  may  prove  that 
the  title  offered  by  the  plaintiff  ia  void 
for  fraud.  Mather  v.  Hutchinson  (1869) 
is  Wfa.  27. 

It  ia  competont,  tinder  a  gBoeral  denial, 
to  allow  that  any  deed  in  the  chain  of  title 
of  the  plaintiR  ie  void  bacauae  made  con- 
tratT  to  statute,  oi  by  a  grantor  mentally 
inia[iable,  or  for  fraud  In  the  factum. 
Fiemin^  v.  Sexton  (1916)  172  H.  C.  260,  90 
S.  E.  247   (dictum). 

Defendant  may  prove,  under  a  general 
denial,  that  a  linlc  in  the  chain  of  plaintiff'a 
title  was  obtained  by  fraud  and  undue 
infiuencc.     Carr  r.  Mouzon   (1912)   B3  S.  C. 

161.  76  S.  E.  201,  Ann.  Cas.  I91*C,  731. 
«»Krauth   V   Hahn    (1901)    139   Ky.   8fl7, 

CS  S.  W.  18;  Keaton  v.  Sublett  (1900)  109 
Ky.  106,  58  S.  W.  528. 

He  may  show,  under  a  general  denial, 
tliat  the  instruments  ttnder  which  the 
plaiDtifT  claims  to  have  derived  title  and 
li^ht  to  poaseasion,  purporting  to  be  grants, 
ire  not  such  in  fact,  because  contrary  to 
tb«  atatute,  which  provide*  that  "every 
^nt  of  land  shall  be  absolutely  void  if. 
It  the  time  of  delivery  thereof,  sueh  land 
ibatl  be  in  the  actual  potsession  of  a  per- 
son claiming  under  a  title  adverse  to  that 
of  the  grantor."  Huehes  v.  Hughes  (1604) 
10  Misc.  ISO,  30  N.  Y.  Stipp.  B37,  reargu- 
nent  denied  in  (1895)  14  Misc.  63.  35  N.  Y. 
Snpp.  670. 

**He  Kay,  uod«r  a  general  denial,  show 
that  a  deed  of  trust,  on  which  plaintiff's 
ri^ht  to  posseasion  rcsta,  is  a  forgery,  or 
otherwise  void.  Patton  v.  Fox  (1S02)  169 
■•.  97,  69  S.  W.  287. 

I'nder  a  general  denial,  the  defendant 
may  show  that  a  deed  in  plaintiff's  chain 
oi  title  is  a  forgery.  Martin  v.  Harvey 
UBll)  88  Keb.  173,  130  N.  W.  1039. 

Where  title  to  real  property  is  alleged 
pneratly,  without  deiaigning  the  title,  the 
adverse  party  may  show,  under  the  general 
iuue,  tlut  a  deed  forming  a  link  in  the 
ffcain  of  title  relied  on  ia  a  forgery,  with- 
out special  pica,  to  that  effect.  Cnrast  v. 
OXkinnor  (ll>06)  41  Waih.  360,  83  Pac.  238. 
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validity  of  a  tax  title  nudfr  which  the 

plaintiff  elaiins." 
Wlien  the  strict  legal  title  i;>  not  ia- 

MUnder  a  ststutp  provtdinp,  in  relation 
(o  possessory  actions,  that  the  answer  to 
a  complaint  "shall  either  spucilically  or  gen- 
erally deny  the  roateriii'l  alle^lions  of  the 
complaint.     .     .  The  answer  may  also 

state  generally  as  in  the  complaint  the 
character  of  the  estate  in  the  premises,  or 
any  part  thereof  which  the  defendant 
claims,  or  any  right  of  poaseaaion  or  occu- 
pancy he  claims,"  the  defendant  may,  where 
the  plaintiff  cLiims  under  a.  trustee's  deed, 
show,  under  a  general  denial,  fraud  of  the 
trustee,  in  executing  the  trustee's  deed 
without  having;  first  sold  the  land  at  pub- 
lic auction,  as  required  by  the  deed.  Strat- 
ton  7.  Murray  (1014)  25  Colo.  App.  396, 
138  Pac.  1016. 

Under  the  general  issue,  defendant  may 
show  that  a  deed  of  trust,  under  which 
plaintiff  claintH,  was  delivered  as  an  escrow, 
and  not  absot'Dtely,  and  that  the  sale  there- 
under was  made  at  the  wrong  pUca.  OoH 
V.  Roberts  (1880)   72  Ka.  570. 

Under  a  statute  which  provides  that, 
"in  all  suits  where  the  defendant  relies  on 
a  denial  of  the  cause  of  action  as  set  forth 
by  the  plaintiff,  he  m^y  plend  the  general 
issue,  and  in  all  other  m-ies  the  defendant 
must  briefly  plead  specially  the  matter  of 
defense,"  the  defendant  in  ejectment  can- 
not, under  the  plea  of  not  guilty,  prove 
payment  or  satisfaction  of  the  mortgage 
under  which  the  plaintiff  claims  title. 
Slaughter  v.  Swift  (1880)  07  Ala.  494.  But 
in  Bvoum  v.  Gold  (1^94)  lOG  Ala.  427.  17 
So.  667,  it  is  said  that  the  court,  in  the 
foregoii^  eaaa,  aeeas  to  have  overlooked 
the  fact  that  the  only  cases  to  which  the 
plea  of  not  guilty  is  made  appropriate  by 
the  Code  are  actions  for  defamation,  or 
for  injuries  to  the  person  or  to  real  or  per- 
sonal property,  and  that  that  section  does 
not,  therefore,  apply  to  actions  of  eject- 
ment, or  the  statutory  action  for  the  re- 
covery of  land;  but  that  the  admissibility 
'  evidence,  under  the  pica  of  not  guilty, 
an  action  prosecuted  under  the  rtatnte 
the  recovery  of  land,  is  governed  by 
the  Code  provision  that  "the  general  isstie 
in  an  action  in  the  nature  of  ejectment  ii 
'Not  guilty.'  and,  under  it,  the  defendant 
may  give  in  evidence  the  same  matters 
which  may  be  given  in  evidence  under  such 
plea  in  an  action  of  ejectment." 

Where  the  plaintiff  claims  title  under  a 
patent  from  the  govemment,  defendant 
may  prove  that  the  patentee  was  dead  at 
the  time  the  patent  issued.  Collins  v. 
Brannin   (1825)   1  M«.  540. 

He  may  show  the  invalidity  of  any  con- 
vevance  produced  by  the  plaintiff,  ae  a  llak 
in"  his  chain  of  title.  Mobley  v.  Qnffin 
(1889)   104  H.  C.  112,  10  S.  E.  142. 

Any  deed  offered  as  a  link  in  a  chain  of 
title  is  thereby  exposed  to  attach  for  in- 
capacity in  the  maker,  or  because  it  was 
void  under  the  Statute  of  Frauds,  though  it 
may  not  have  been  mentioned  in  the  plead- 
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votv«d,  and  the  plaintiff  relies  npon  a 
right  to  recover,  founded  upon  naked 
possession,  the  defendant  may  defeat  a 
recovery  by  proving  that  the  premises 
were  abandoned  by  the  plaintiff  before 
the  alleged  entry  of  defendant;  and  he 
may  do  this  under  a  simple  denial  of  the 
plaiutifF's  right  to  the  posseesion.  In 
tinch  cases,  the  issue  is:  Was  the  plain- 
tiff entitled  to  the  possession  at  the  date 
of  defendant's  entiyt  and  anything 
which  shows  that  he  was  not  ia  but  mat- 
ter in  rebuttal,  and  competent  evidence 
for  the  defendant,  nnder  the  general 
issue." 

Where  the  plaintiff  relies  npon  title 
acquired  by  ^-irtne  of  an  adverse  posses- 
sion for  the  period  prescribed  by  the 
Statute  of  Limitations,  bnt  alleges  his 
seisen  generally  in  his  complaint,  with- 
ont  setting  out  the  statute  or  the  nature 
of  his  title,  the  defendant  need  not  plead 
an  exception  to  the  statute  upon  which 
be  relies.** 

He  may,  where  there  are  several  plain- 
tiffs, introduce  evidence,  under  the  gen- 
ral  issue,  disproving 
right  of  possession." 

ingB.  Helms  v.  Green  (lfl90)  106  R.  C 
251,  18  Am.  St.  Rep,  803,  11  S.  E.  470. 

Under  a  general  denial  in  an  action  of 
ejectment,  irhere  the  plaintiff  does  not  set 
out  his  Koiiree  of  title,  but  upon  the  trial 
relics  upon  a  tax  title,  it  is  competent  for 
the  defendant  to  introduce  in  evidence  any 
facts  wlii^h  might  show  or  tend  to  ahow 
that  the  plabitifT  had  no  right  of  entry 
when  the  suit  was  brought,  and  which 
rai^ht  tend  to  defeat  the  title  of  the 
plaintiff,  or  show  want  of  eonnideration  for 
the  deed  under  which  ulaintiff  claima  title 
and  right  of  entry.  Eastman  v.  Gurrey 
(1897}    15  HUh,  416,  49  Pac.  310. 

The  defendant  in  an  action  of  ejectment 
may  ahow,  williuiit  aetting  it  up  eapecialiy, 
any  matter  whii'h  would  defeat  the  plain- 
tifl'»  title,  or  render  the  deed  on  which  he 
relies  for  title  ineffectual  for  that  purpoBc, 
or  show  that  anch  deed  ought  to  inure  to 
the  benelit  of  the  defendant.  Begg  v.  Begg 
(1883)   66  Wi*.  536,  14  N.  W,  W2. 

n  Under  a  general  denial,  he  may  show 
payment  of  a  tax,  on  the  Bale  for  wliii'h 
plaintiff's  title  is  bnaed.  T.ain  v.  Shepard- 
turn   (1868)  23  Wia  224. 

Where  the  complaint  in  an  ejectment 
action  is  general  in  its  terma,  making  no 
relerence  to  the  character  of  the  title 
under  which  the  plaintiff  claims,  and  the 
plaintiff  relics  on  tax  deeds  to  recover,  the 
defendant  may,  under  a  general  denial,  in- 
troduce any  evidence  allowed  by  the  stat- 
ute, tp  show  the  invalidity  of  the  tax  dcedx 
or  the  title  acquired  under  them.  Roberts 
v.  Chan  Tin  Pen  (1883)  23  Cal.  259. 

ZaBj^.1{I1SF. 


A  general  denial  of  plaintiff's  owner- 
ship of  the  land,  when  the  allcfccd  title 
is  set  forth  specifically,  raises  no  issue, 
inasmuch  as  it  controverts  no  facts,  but 
only  a  legal  conclusion. •• 

Where  plaintiff  pleads  title  in  himself 
by  alleging  the  source  of  bis  title  the  de- 
fendant cannot,  under  a  general  denial 
in  his  answer,  prove  that  after  the  plain' 
tiff  acquired  that  title  he  conveyed  it  to 
a  third  party,  as  that  is  not  denial,  but 
confession  and  avoidance.**  But  where 
the  plaintiff  in  his  complaint  averred 
title  of  the  demanded  premises  in  him- 
self, and  the  answer  denies  the  aver- 
ment, the  defendant  may  show,  on  the 
trial,  that  the  plaintiff  had  devested  him- 
self of  the  title  before  the  commence- 
ment of  the  action,  by  executing  a  deo<t 
to  a  third  party." 
~  ovtBtaadlaK   title   la   tUrd   peraoB, 

Inasmuch  as  the  plaintiff  must  recover 
on  the  strength  of  his  own  title  and  not 
the  weakness  of  the  defendant's,  thp 
latter  may,  under  the  general  iaaue,  show 
an  outstanding  title  in  a  third  person." 
except  where  such  defense  is  not  ad- 
mitted by  the  local  statute^"  or  where 

MWillaon    v.   Cleveland    (1866)    30    Cal. 

1B2. 

»Palmer  v.  Low  <18Tat  08  D.  S.  1,  2.'> 
L.  ed.  60.  affiruiiug  (1872)  2  Sawy.  24S, 
Fed.  Cas.  No.   10,693. 

MCheaey  v.   Cheney    (1864)    26  Vt.   60ti. 

» Harvey  v.  DouglasB  (1904)  78  Ailt. 
221,  83  S.  W.  946;  Davia  v.  Beauchnmp 
11911)  SB  Ark.  404,  138  S.  W.  636. 

MKcnnedy  v.  McQuaid  (1894)  66  Minn. 
460,  68  N.  W.  36. 

n  Dyson  r.  Bradahaw   (18631  23  CaL  528. 

MMatkin  v.  Marx  (1892)  96  AU.  501, 
11  So.  633;  Bleidoran  v.  Pilot  Mountain 
Coal  *  Min.  Co.  (1890)  8»  Tena.  166.  204, 
IS  8.  W.  737;  Woods  V.  Bonner  (19flOl  «► 
Tenn.  411,  18  K,  W.  67;  Cowan  v.  ItttcliCT 
(1900)  —  Teaa.  ~,  69  8.  W.  689;  Towns- 
end  V.  Donner  (1869)  32  Vt.  183;  Hender- 
son V,  Wanamaker  (1897)  26  C.  C.  A.  181, 
49  V.  S.  App.   174,  79  Fed.  736. 

Under  a  statute  autliurizing  tb«  defend- 
ant, in  an  action  of  treapaaa  to  try  title, 
to  offer  in  evidence  any  matter  material 
to  his  defense,  nnder  the' plea  of  not  guilty, 
lie  may  give  evidence  of  a  superior  out- 
standing title  in  a  third  person,  although 
he  m«T  not  claim  thereunder.  Styles  v. 
Gray  (1863)  10  Tex.  603. 

MUpon  a  writ  of  entry  under  Uie  Uaine 
statute,  which  provides  that  "in  the  trial 
upon  such  writ,  on  the  general  insue,  if  the 
plaintitf  proves  that  he  ia  entitled  to  such 
estate  in  the  premtses  as  he  baa  alleged, 
and  had  a  right  of  entry  therein  when  ho 
lommenced  his  action,  he  shall  recover  tbp 
premises,  unless  the  tenant  prove*  a  better 
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he  is  reqnired  to  plead  spMifiesllr  the 
facts  eoastitating  hi§  defense.** 
-tltl*  Im  hlmaelf. 

A  fortiori  defendant  may  show  title  in 
himself  at  the  commencement  of  the  ac- 
tion,** as,  for  example,  that  he  is  en- 
titled to  poGseasioD  as  tenant  by  tlie 
curtesy;**  and  facts  which  make  his  title 
trood,  sach  a."  the  confirmation  of  a  deed 
nnder  which  he  clftima,  by  an  infant 
grantor,  after  becoming  of  age,**  or  that 
he  was  a  bona  fide  purchaser  for  value.** 
Id  some   jurisdictions,    however,   ha  is 

title  in  himself,"  title  in  a  third  p*rt]r  U 
•at  ui  available  defense  under  plea  of  the 
K«neral  inue.  Wvman  v.  Brown  (1868) 
M  He.  I3». 

••Under  the  Code  Bysteiu  of  plMiding, 
Ibe  defendant  may  prove,  under  a  general 
denial,  that  a  tkird  party  has  a  better 
ittk.  Piercey  v.  Sabin  (ISSS)  10  CaL  22, 
TO  Am,  Dec  S92. 

Under  the  Code  prorUion  wkich  requirei 


defense.-  an  outstanding  title  cannot  be 
gnm  in  evidence,  under  a  general  denial. 
MillhoDin   V.  Jones   (1856)    7  Ittl.  TI6. 

11  Marshall  v.  Shatter  (1867)  38  CaL  176; 
Brirck  v.  Tueker  (1771)  42  CaL  346;  Phil- 
lip-  V.  Hagart  (1B96)  113  Cat  662,  54  Am. 
St.  Rep.  3B9.  46  Par'.  843;  Hall  T.  Dodge 
<I8T7|  18  Kan.  277;  Armstrong  v.  Brown- 
tield  (1880)  32  Kan.  116,  4  Pac.  I8S;  How- 
Mn  V.  Roberts  (1899)  20  Ky.  L.  Bep,  1331, 
49  S.  W.  340;  Estes  v.  Long  (1S80)  71  Ho. 
fitSi  Hacev  v.  Stark  (1893)  lie  Ho.  481, 
21  S.  W.  1088;  Macey  v.  Pitillo  (1893) 
-  He.  — .  21  fl.  W.  1094;  Meyendorf  v. 
Frohner  (1879)  3  Hmit.  282.  G  Mor.  Min. 
Rep.  559;  Raymond  v.  Timeraon  (1866)  46 
Rtrb.  518;  Williama  v.  Bamett  (1879)  S2 
Ter  ISO;  Kalm  v.  OW  Teleg.  Min.  Co. 
■mi)  2  Utah,  174,  11  Mot.  Min.  Rep.  64S; 
Iha  V.  Central  Asso.  (1895)  6  Wye.  356,  40 
Pbp.  527,  42  Pac.  20. 

In  Kansas,  s  defendant,  for  the  purpose 
<if  defeating  plaintilTt  ai^tion  in  ejectment, 
■lay  show,  under  a  general  denial,  a  para- 
nmimt  title  in  himaeif.  provided  hi"*  title 
(irries  with  it  the  right  of  posseasion, 
whether  his  title  to  the  propertv  in  qiies- 
lion  is  legal  or  equitable,  and  whether  the 
pliintilTs  title  to  such  property  is  legal  or 
equitable.  The  statute  provide*  that  "it 
■ihall  be  sufficient  in  aueh  action  if  the  de- 
fendant in  his  answer  denies  generally  the 
title  alleged  in  the  petition,  or  that  he 
vitbholdn  the  poseegaion.  as  the  case  may 
be;  bat  if  he  denies  the  title  of  the  plain- 
tiff, poesession  by  the  defendant  shall  be 
tiken  as  admitted."  Clayton  v.  School 
Dijt.  11878)   20  San.  286. 

Defendant  may  show  a  title  alleged  to 
Imve  been  acquired  from  the  plaintiff  him- 
»lf.  thrau!;b  a  judicial  sale.  Brown  v. 
Brown     (1870)     45    Ho.    412;     Meyers    v. 
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reqttired   by    statute    to   plead    title   in 

himself,  as  a  condition  to  makfng  such 

defense.** 

—  Statnts  of  UmitaUan*. 

White,  as  a  general  proposition,  the 
Statute  of  Limitations  mnat  be  specially 
pleaded,  yet  this  is  not  the  case  in  ac- 
tions for  the  recovery  o£  land;  but,  in 
such  actions  the  bar  of  the  statute  may 
be  proved  under  the  general  issue,  sinoe, 
though  a  special  matter  in  its  nature,  it 
goes  not  only  to  defeat  the  pending  ac- 

Gale  (1870)  45  Ho.  416;  Davis  v.  Peveler 
(187T)   65  Ho.  189. 

Under  the  statutory  plea  of  the  general 
issue,  defendant  may  show  title  in  himself. 
Stewart  v.  Camden  ft  A.  R.  Co.  (1868)  33 
N.  J.  L.  116. 

Evidence  which  is  admissible  under  a 
plea  of  liberum  tenementnm  is  admissible 
under  the  general  issue.  FairQeld  v.  Brown- 
ing (1848)   1  InO.  322. 

*■  Fleming  v.  Sexton  (191S)  172  H.  C. 
260,  90  S.  G.  247. 

MMcCormic  v.  Leggett  (1862)  68  K.  a 
(8  Jones,  L.)   425. 

«4Bynum  v.  Gold  (1S94)  lOS  AU.  427,  17 
So.  687. 

41  Under  the  Illinois  statute,  the  plea  of 
not  guilty  does  not  put  in  issue  the  defend- 
ant's claim  of  title,  or  interest  therein,  but 
such  claim  must  be  set  up  by  special  plea, 
verified  bv  affidavit.  Qlos  v.  Spitser  (1907) 
226  III.  82,  80  N.  E.  743;  Phillips  v.  Oloe 
(1B12)  255  m.  68,  99  K.  E.  77. 

Under  the  provision  of  Kentucky  Civil 
Code,  5  125,  subsection  2,  that,  in  an  action 
for  the  recovery  of  land,  "the  answer  of  the 
defendant  must  state  whether  or  not  he 
claims  It  or  any  part  of  it,"  the  defendant 
cannot  set  up  a  claim  to  the  land,  nnlesa 
he  pleads  It.  Brent  v.  Long  (1896)  99  K». 
245,  35  8.  W.  640. 

Under  the  Oregon  statute,  which  provides 
that  "the  defendant  shall  not  be  allowed  to 
give  in  evidence  any  estate  in  himself  or 
Hnother  in  the  property  .  .  .  unless  the 
same  be  pleaded  in  his  answer,"  he  may, 
under  a  general  denial,  merely  introduce 
evidence  to  ehow  the  weakness  of  the  plain- 
tiifs  title  (Phillippi  v.  Thompson  (1880) 
8  Or.  428);  and  a  defendant  who  pleads 
no  right  or  title  mav  not  offer  evidence  of 
title.  Gallagher  v.  Kelliher  (Ifill)  68  Or. 
557,  114  Pac.  943.  115  Pac.  596;  Hall  v. 
Austin  (1864)  Deadv,  104.  Fed.  Cas.  No. 
5.925;  Start  v.  Starr  (1870)  1  Hawy.  15, 
Fed  Cas.  No.  13,307;  Thomburn  v.  Doacher 
(1887)  13  Sawy.  60,  32  Fed.  810.  Accord- 
ingly, the  defense  that  the  land  sought  to 
be  recovered  in  an  ejectment  action  was  a 
portion  of  a  public  road,  and  was  so  used 
up  to  the  time  of  defendant's  occupancy, 
is  not  available,  unless  pleaded.  Oregon  R- 
A  Nar.  Co.  v.  Hertzberg  (1894)  £S  Or.  218, 
37  Pac  1019. 
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tion,  but  to  establisli  title  in  the  defend-  I  contftined  in  &  tax  law.*^  The  defense 
ant."  And  the  rule  that  the  statute  need  has  been  held  admiesible,  where  the  onlji' 
not  be  pleaded  as  a  ilct'ense  applies  in  the  plea  required  by  the  statute  is  a  general 
case  of  a  special  Statute  of  Limitations  [denial,  or  "Not  guilty."**    Its  admisBi- 


MBynum  v.  Gold  (18&4)  106  Ala.  427, 
17  So.  607;  Vadeboncoeur  v.  Hannon  (1900) 
l&O  Ala.  617,  49  So.  282;  Smith  v.  Bschus 
I1BI5}  195  Ala,  8.  70  So.  281;  Trowbridge 
y.  Koyce  (17H9)  1  Root  (Conn.)  60;  Morris 
T.  Wheat  (1803)  1  App.  D.  C.  237;  McMil- 
lan V.  Fuller  (1014)  41  App.  D.  C  384; 
Wade  V.  Doyle  (1880)  17  Fla.  522;  Weia- 
koph  V.  Dibble  (1881)  18  Fla.  24;  Nesl  v, 
Spooner  (1883)  20  Fla.  38;  Payne  v.  Ormond 
(1871)   44  Ga.  514;   StubbleGeld  v.  Borders 

(1879)  02  ni.  270;  Dale  v.  FrUbie  (1877) 
59  Infl.  630;  Brown  v.  llaher  (1B7B)'  68 
Ind.  14;  Asher  v,  Howard  (1906)  122  Ky. 
175,  81  S.  W.  270;  Miller  v.  Beck  (1888) 
68  Hich.  70,  36  N.  W.  899;  X^arden  v. 
CirpenUr  (1SS8)  36  Hiai.  404;  Wilson  v. 
Willums  (1876)  52  Hiaa.  487i  B^H  ^■ 
Coata  (1870)   56  Hiia.  776;  Daan  v.  Tucker 

(1880)  58  Hiaa.  487;  Nelson  v.  Broadhack 
(1808)  44  Ho.  6g&,  100  Am.  Dec.  328; 
Bledeoe  v.  Simma  (1873)  53  Mo.  306;  HUl 
T,  Bailey  (1882)  76  Mo.  464,  a<flirnitng 
(1878)  8  Mo.  App.  85;  Fulkereaa  v. 
Mitchell  (18S4)  88  Mo.  11;  Caraubell  v. 
Laclede  Uasliclit  Co.  (1884)  84  Mo.  352, 
affirmed  in  (1886)  119  U.  S.  445,  30  L.  ed. 
469,  7  Sup.  Ct.  Rep.  278;  Fairbankg  v. 
Long  (1847)  91  Mo.  B28,  4  S.  W.  409; 
Holme*  V.  Kring  (1887)  S3  Ma.  452,  6  S.  W. 
347;  Stocker  v.  Green  (1880)  94  Ho.  280, 
4  Am.  St.  Rep.  382,  7  8.  W.  270;  Coleman 
V.  Drane  (1893)  116  Mo.  387,  22  8.  W.  801; 
CollhiB  T.  Pea»e  (1888)  140  Ho.  135,  47 
H.  W.  925;  HedgeH  v.  PoUard  (1880)  140 
Ho.  216,  60  S.  W.  888;  Johnaon  v.  Calvert 
(1014)  290  Ho.  442,  168  S.  W.  78;  Fink  v. 
DawBon  (1897)  52  Stb.  947,  72  N.  W.  1087; 
Oldig  V,  Fiak  (1887)  63  Neb.  166,  73  K.  W. 
661;  Hurray  v.  Rouine  (ISOO)  60  Neb.  94, 
82  N.  W.  318;  Freeman  v.  Sprague  (1880) 
82  N.  C.  360;  Farrion  v.  Hoiiaton  (1886) 
85  H.  C.  678:  Cheatham  v.  Young  (1893) 
113   N.   C.    161.   37   Am.   St.   Rep.   617,    18 

•  S.  E.  02;  Fleming  t.  Sexton  (1816)  172 
N.  C  260,  90  S.  K.  247;  Kyser  v.  Cannon 
(1876)  28  Ohio  St.  369;  Rhodes  v.  Gunn 
(1880)  36  Ohio  St,  387;  Hojran  v.  Kurt* 
(187BI  04  D.  S.  773,  24  L.  ed.  317. 

In  Taylor  v.  Horde  (1767)  1  Burr.  119, 
07  Eng.  Reprint,  190,  Lord  Manalicld  said: 
"Ejectment  ie  a  poBsesBory  remedy,  and 
only  competent  where  the  leHsor  of  the 
plaintiff  may  enter;  therefore,  it  is  alwayi 
neeeaaary  for  the  plaintiff  to  ahow  that  his 
leaaor  had  a  right  to  enter,  by  proving  a 
posseeaion  within  twenty  years,  or  aocount- 
lug  for  the  want  of  it  under  some  of  the 
exceptiona  allowed  by  the  statute.  Twenty 
years'  adverae  poaseaaion  is  a  poaitive  title 
to  the  defendant;  it  is  not  a  bar  to  the 
action  or  remedy  of  the  plaintiff  only,  but 
takes  away  hi«  right  of  paaseaaion.-  Every 
piainlilT  in  ejectment  must  ahow  a  right 
of  posaeaaion,  aa  well  as  of  property;   and 
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therefore  the  defendant  need  not  plead  the 
atatute." 

The  general  rule  ia  that  the  Statute  of 
Limitauona  uuat  be  pleaded,  and  the  rea- 
son therefor  ia,  that  all  defenses  of  confess 
8 ion  and  avoidance  muat  be  affirmatively 
pleaded.  In  their  very  nature,  they  can- 
not he  aptly  proved,  under  a  plea  which 
Hiraply  dentea  the  allegationa  of  the  plead- 
ing anewered.  But  this  rule  haa  no  appli- 
cation, where  the  canae  of  action  alleged  to 
be  barred  is  not  nt  out  in  the  declaration 
or    foraier    pleading.     Emory    t.    Keighan 


The  neceasity  of  pleading  the  Slatnte  of 
LimitationB  depeade  upon  tta  effect,  whether 
it  Merely  auspenda  the  remedy,  or  veata  in 
the  defendant  the  absolnte  title  to  the 
property.  If  the  latt«:,  there  ia  no  more 
necesaitv  of  pleading-  it  tkan  if  he  held 
plamtilT'a  title.  Nelson  v.  Brodback  [1869) 
44  Ho.  086,  100  Am.  Dec.  328. 

In  Bird  V.  Sellers  (1892)  113  Ho.  680,  21 
S.  W.  81,  it  it  Baid  that  it  ia  true  tint, 
in  some  iostancea,  there  is  a  diatinctioa 
made  by  law  writers  between  cases  where 
the  Statute  of  LimitatlMia  confers  abaolut<> 
title,  and  caaea  where  it  (»ly  operates  as 
a  Buapenaim  of  the  remedy;  but  that  there 
is  no  distinction,  where  the  title  to  re&l 
estate  ia  involved,  and  the  statute  ia  relied 
on  ai  a  defenee. 

Evidence  that  defendant's  grantor  had 
title  by  a^lverae  poaseeaion,  and  waa  in  ad- 
verse poaacsaion  wh«n  plaJntilTs  grantor  re- 
ceived lier  deed  from  the  tme  owner,  ia 
admissible,  under  a  genaral  deaiaL  StaT»ka 
v.  Smoker  (1911)  M  Conn.  SW,  BO  AU. 
788. 

In  ejectment,  where  tiie  plaintiff  relies 
upon  a  sale  made  under  a  mivrtgage,  after 
the  debt  was  barred  by  the  atatute,  the  de- 
fendant may  avail  himaelf  of  the  atatute 
aa  against  the  title,  under  the  general  issue. 
Kmory  v.  Keighan   (lU.)   aupra. 


In  i 


1  the 


incumbent  on  the  demandant  to 
prove  hia  seisin  within  the  time  limited  by 
law,  and  the  defendant  is  not  therefore 
required  to  plead  the  Statute  of  Limita- 
tioaa.  Ellis  t.  Murray  (1864)  28  Hiaa. 
129. 

«Bird  V.  Sellera  (1882)  US  Ho.  680,  21 
S.  W.  91. 

4>  Under  the  Kanaas  atatute,  which  pro- 
vides that  it  ahall  be  aufhcient  if  the  de- 
fendant deny  generally  the  title  alleged  in 
the  petition,  or  that  he  withholds  the  pos- 
sesaiou,  tlie  defendant  need  not  plead  the 
Statute  of  Limitationa  before  it  can  be 
interposed  as  a  defenae.  Taylor  v,  Dahley 
(1911)  83  Kan.  646,  112  Pac.  595,  21  Ann. 
Caa  1241;  Wiggins  v.  oPwell  (IBIS)  9e 
Kan.  478,  152  Pac.  769. 

In  Ohio,  in  an  action  for  the  recovery  of 
real    property    under   the    Code,   it    is   not 
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biKty  is  sometimes  affirmed  hy  atfttute,** 
ind  sometimes  denied." 

It  has  been  held  that  the  rule  that,  nu- 
tln-  s  plea  of  not  ^ilty,  in  an  action  of 
fjeftmeat,  the  dei'endant  may  prove  an 
adverse  posseaeion,  is  not  ehanged  by  a 
statute,  providing  that  if  the  defendant 
«is]ies  to  deny  poasesaion  of  the  prem- 
ises, or  wishes  to  deny  the  oomplaint  ad- 
versely to  the  plaintiff  or  to  hia  title,  it 
ntu.'it  be  done  by  special  jdea.''  Bnt  un- 
der a  fitatnte  raquiriag  defendant  to 
plead  an  estate  in  himself,  or  right  to 
possession,  the  defendant  cannot,  under 
a  general  denial,  introduce  affirmative 
evidence  to  show  title  in  himaelf  by  ad- 


Under  the  Code  system  of  pleading, 
"here  it  does  not  appear  upon  the  faee 
o(  the  complaint  that  the  action  is  barred 
by  a  Statute  of  Liniitationa,  the  objec- 
tion most  be  raised  by  the  answer." 
And  Code  provisions,  that  the  objection 
tbat    th«    action    was    not    eonimenccd 

ntrasnary  for  a  defendant,  relying  on  the 
Statute  of  Limitations,  Mpecially  to  aet  up 
Ihe  «Utute  In  his  answer.  Wintermute  ». 
UqntpDineTy  (IMO)   11  Ohio  St.  442. 

I'nder  a  statute  enacting-  that  "the  plea 
in  rjertment  shall  be  not  guilty,"  the  de- 
lendant  need  not  plead  the  Statute  of. 
Umitations.  Gallagher  v.  McNutt  (1817) 
J  ffrg.  4  R.   (Pa.)   409. 

**  Under  the  Indiana  statute,  the  Statute 
n{  Limitations,  or  any  other  legal  or  e^uit- 
tbk  defense,  can  be  given  in  evidence  un- 
der (he  general  denial,  without  pleading  it 
'pedallv,  in  act  tons  for  the  recovery  of 
TEal  estate.  Vail  v.  Hatton  (18(10)  14  Ind. 
*M;  Woodruff  v.  Oamor  (1883)  EO  lad. 
174]  Brown  v.  Fodder  (1882)  81  Ind.  461; 
Brawn  V.  Lee  (1882)  83  Ind.  698. 

"Under  the  statute,  in  (>iloradi>,  since 
ItTT,  the  Statute  of  Limitations  must  ba 
•p«ciallj  pleaded  in  an  ejectment  suit,  or 
tbe  defense  will  be  considered  waived. 
iliiTington  v.  Colorado  firings  Co.  (1886) 
9  Colo.  597,  14  Pac.  212. 

In  Te.xai!,  a  claim  of  title  under  the 
Statute  of  Limitations  is  required  by  law 
*(i  be  epecially  pleaded.  Custard  v.  Mus- 
pove  (1877)   47  Te«.  217. 

"Horn  V.  Carter  (1883)  20  FU.  45. 

KBrown  v.  Haiey  (1009)  56  Watfi.  218, 
!05  Pm.   478. 

OMeeks  V.  Hahn  (1862)  SO  Cal.  620; 
McCreery  v.  Duane  (1877)  52  C«L  262; 
All*n  V.  McKay  (1002)  6  CaL  Unrep.  993, 
"0  Pit  8. 

HHansee  v.  Mead  (1882)  27  Hun, 
IH.  T.)  182;  Orton  v.  Moonan  (1870)  25 
'is.  972;  Lawrence  t.  Kenney  (1873)  32 
Via  281;  Paine  v.  Comatock  (1888)  57 
Wii  159,  14  N.  W.  910. 

*P»lne  V.  Comstock  (Wia,!  supra. 

"Morrison  t.  Watson  (1886)  95  N,  C, 
^TB;  Johnson    t.   Adieman    (1864)    35   IlL 
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within  the  time  limited  can  be  taken  <Hily 
by  answer,  have  been  held  applicable  to 
aetioos  ia  the  nature  of  ejectment,"  the 
only  exeeptioa  being  where  the  £acts  by 
^ieh  the  statute  operates  as  a  bar  are 
anfficiently  stated  in  the  eon^laint.*' 

—  mlaeellamaovs. 

Under  a  plea  of  the  general  issue,  or 
a  general  denial,  the  defendant  may  set 
up  a  right  of  homestead  in  himself.** 

He  may  show  that  the  plaintiff  has  no 
present  right  to  the  possession ,'*'  or  that 
his  own  possession  is  lawful." 

—  eavltabie   def«Baea.> 

At  common  law,  an  equitable  defense 
was,  of  course,  unavailable  in  an  action 
o£  ejectment)  so,  wliere  it  was  made 
available  by  statute  the  question  arose 
whether  the  liberal  rale  which  let  in 
proof  of  matters  in  bar,  under  a  plea  o£ 
the  general  issue,  ahonld  be  extended  to 
let  in  equitable  defenses.  The  general 
rule,  both  in  Code  and  non-Code  states. 


ntry). 

Where  tie  complaint  merely  alleges 
plaJDtifl's  title  geuarally,  without  diaclos- 
ine  by  what  means  he  acquired  it,  the 
defendant,  under  a  general  denial  in  the 
answer,  may  allow  tliat,  by  reaeon  of  tho 
homestead  character  of  the  property,  the 
plaintiff  did  not  acquire  title  thereto  un- 
der an  execution  sale.  Kipp  v.  Bullard 
(1882)    30   Minn.   84.   14   N.   VV.   364. 

w  Carter  v,  Sca^gs  (1808)   38  Mo.  302. 

M  la  a  suit  in  the  nature  of  trespass 
to  try  title,  a  mere  poBaessorv  right  in  the 
defendant  may  be  given  in  evidence,  under 
the  general  issue.  Cooley  v.  O'Connor  (1871) 
12  Wall.   (U.  S.)   391,  to  L.  ed.  446. 

.He  may  show  a  right  of  poseession  in 
himaelf,  as  a  tenant  o{  the  plaint  itT. 
Roosevelt   v.   Hungate    (1884)    110   IlL  595. 

Or  of  one  tlirough  whom  plaintilT  claimi'. 
Cunningham  v.  Kouah  (1900)  157  Ho.  336, 
57  S..W.  769. 

A  defendant  need  not  set  up,  speciHcally, 
in  the  answer,  those  facts  which  meretv 
refute  the  claim  of  a  right  of  entry,  sudi 
as  an  outstanding  term.  Crowley  v. 
Murphy  (1895)  11  Misc.  G79,  32  n.  T. 
Hupp.   606. 

U  "As  to  what  constitutes  an  equitable 
defense,  the  better  view,  and  that  supported 
by  the  weight  of  authority,  seems  to  be 
that  any  state  of  facta  which  would  entitle 
the  defendant,  in  a  proper  case,  to  the 
reformation  of  an  instrument,  or  which 
would,  under  the  former  practice,  if  set  up 
in  a  bill  for  that  purpose,  invoke  the  aid 
of  a  court  of  chancery  for  relief  against 
the  claim  or  title  put  forward  by  the 
plaintiff,  would  be  a  defense  coming  within 
that  definition."  East  v.  Peden  (1880) 
108  lad.  02,  8  N.  £.  722. 
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is  that  an  equitable  defense  cannot  be 
proven  under  a  general  denial  or  plea  of 

the  geoeral  issue,  but  must  be  set  forth 
with  the  same  particularity  as  would  be 
required  in  a  bill  for  equitable  relief." 
But  in  some  states  it  has  been  hold  that, 
if  the  defendant  possesses  an  equity 
which  negatives  the  plaintiff's  right  of 
possesaion,  such  equity  may  be  proved 
'  under  a  general  denial,  as  it  is  a  mere 
defense  to  the  notion;  but  if  the  defend- 
ant seeks  aSnuative  relief,  such  as  to 


enforce  a  contract  which  does  not  give 
him  the  right  of  poasessiffli,  but  does  give 
him  a  right  to  demand  a  specific  execu- 
tion of  tlie  contract  by  the  plaintiff,  upon 
which  the  right  to  continue  in  possession 
of  the  premises  depends,  he  must  plead 
the  facts  entitling  him  to  such  relief." 
A  like  distinction  has  been  made  in  juris- 
dictions in  which  the  right  of  a  defend- 
ant to  avail  himself  of  an  equitable  de- 
fense, under  a  general  denial,  is  afUmied 
by  statute,"  and  in  jorisdietimu  where 


«•  Estrada  v.  Murphy  (1861)  19  CsL  248 
Lefltrade  v.  Barth  {1868)  19  CaL  680. 
Downer  v.  Smith  (1S64)  24  CaL  114;  Blum 
T.  RobertBon  (1864)  24  Cal.  127;  Cadiz 
Majors  (1R6T)  33  Cal.  288;  K?nyon 
Qumn  (1871)  41  CaL  325;  MeCauley  v.  Fi 
ton  (1872)  44  C»l.  355;  Tormey  v.  True 
(1S72)  4S  Cal.  105;  Miller  t.  Fulton  (1873) 
47  CaL  146;  Manley  v.  Howlett  (1880)  65 
CaL  94;  Kentfield  v.  Hayee  (1881)  67  CaL 
409;  Arguello  v.  Bouri  (1885)  S7  CaL  447, 
8  Pac.  4flj  Dondero  v.  O'Hara  (1906)  3  C»L 
App.  633,  86  Pac.  985;  Mitchell  v.  Moses 
(1911)  16  CaL  App.  694,  117  Pac.  686; 
Petty  V.  Maya  (1883)  IB  Fla.  652;  Free- 
man  v.  Brewster  (1897)  70  VlBB.  503.  72 
N.  W.  1068;  Kennedv  v,  DanLels  (1854)  20 
Ho.  104;  Carman  t.  iTohnton  (1B64)  20  Mo. 
108,  61  Am.  Dec.  593;  Le  Beau  v.  Armitafi^ 
<1870)  47  Mo.  138;  RuBsell  v.  Whitelv 
(1875)  89  Mo.  196;  Feller  v.  I*e  (1910) 
225  Mo.  319,  124  8.  W.  1129;  Lamme  y. 
Dodson  (1883)  4  Mont.  560,  2  Pac.  208; 
Ming  V.  Foote  (1890)  9  HonL  201,  23  Pac. 
615;  Upptalt  v.  Nelson  (1886)  18  Neb.  583, 
28  N.  W.  362;  Brady  t.  Hiisby  (1803)  21 
Nev.  453,  33  Pac.  801;  Talbert  v.  Rector 
(1892)  111  N.  C.  543,  16  8.  E.  322;  Patter- 
son V.  Gftlliher  (1898)  122  N.  C.  511,  29 
R.  E.  773;  Windley  v.  Swain  (1909)  160 
N.  C.  356,  134  Am.  St.  Eeo,  023,  63  R.  E. 
1067;  McClory  v.  Ricks  (1902)  11  H.  D.  38, 
88  N.  W.  1042;  Stewart  v.  Hoag  (1881) 
12  Ohio  St.  523;  Anderson  v.  Rasmussen 
(1884)   5  Wyo.  44,  36  Pac.  820. 

Where  plaintitfB  in  ejectment  claim  as 
pretermitted  heirs,  defendant  may  not 
show,  under  the  general  issue,  that,  thay 
have  received  advancements,  and  that  he 
lias  made  improvements  on  the  land.  Mc- 
Craclten  v.  McCracken  (1878)  67  Mo.  590. 

A  defendant  cannot  show  that  a  deed  in 
the  chain  of  his  adversary's  title,  absolute 
in  form,  was  a  mere  mortgage,  unless  he 
expresaly  pleads  it.  Locblear  v.  Bullard 
<19D3)    133  N.  C.  260,  45  S.  E.  580. 

«Da1e  V.  Hunnemau  (1881)  12  Neb.  221, 
10  N.  B.  711. 

In  Freeman  v.  Brewster  (1897)  70  Hinn. 
203,  72  N.  W.  1068:  Mitchell.  J.,  in  a  con- 
curring opinion,  said:  "t  think  the  follow- 
ing is  the  true  test  as  to  whether,  in  action 
of  ejectment,  a  defendant  can  prove  an 
equity  under  a  i;eneral  denial;  If  he  has 
an  equitable  estate,  whii'h,  an  it  exists  and 
without  any  aflirmative  relief,  defeats 
plaintifTg  claim  to  the  posscEHion,  it  may 
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be  proved  under  a  general  denial,  bein.? 
strictly  defensive  in  its  nature.  But  If  the 
equity  is  such  that  it  doe«  not  give 
the  oefendant  the  right  of  poesesaion  aa 
against  the  legal  title,  without  affirmative 
relief  enforcing  the  equity,  then  the  de- 
fendant must  plead  the  facts  entitlinjt  him 
to  such  relief,  the  matter  bein^  in  the 
nature  ot  a  counterclaim."  And  thU  state- 
ment of  the  law  is  cited  with  approval  in 
Travelers  Ins.  Co.  v.  Walker  (1899)  77 
Minn.  438,  SO  N.  W.  618. 

So,  if  the  defendant  holds  undn  a  con- 
tract which  does  not,  of  itself,  give  him 
the  right  of  noBaession,  but  duea  give  him 
the  right  to  demand  a  specific  performance 
of  the  contract  with  the  plaintiff,  upon 
which  his  right  to  retain  possesition  of  the 
premises  depends,  he  must  plead  the  facta 
entitling  bim  to  auch  relief.  Ibid. 
.  The  defendant  cannot,  under  a  general 
deuial,  prove  that  he  has  not  been  paid  the 
consideration  for  which  he  sold  the  land  to 
the  plaintiff.  Colviji  v.  Republican  Vallev 
Land  Asso.  (188S)  23  Neb.  7S,  9  Am.  St. 
Rep.  114,  36  X.  W.  361. 

A  defendant  in  the  actual  occupancy  of 
land  may  show,  under  a  general  denial,  that 
he  is  the  e(|ui table  owner.  Pinkham  v. 
Pinkham  (IBOl)  Ql  Neb.  338,  85  N.  W. 
286. 

In  an  acticm  of  ejectment  by  one  claim- 
ing under  the  husband's  purchase  ot  a  tilli- 
adverse  to  that  of  his  wife,  the  dcfen-ie 
that  Buclj  purchase,  inured  to  her  beiielit 
may  be  shown,  under  a  general  denial, 
Hickman  v.  Lmk  (1888)  97  Ho.  482,  10 
S.  W.  600. 

In  Indiana,  under  a  general  denial,  de- 
fendant may  eet  up  an  equitable  title 
(Tracy  v.  Kelley  (1876)  52  Ind.  535};  but, 
under  euch  an  anavrer  of  denial,  affirmative 
relief  cannot  be  granted,  and  the  defend- 
ant's title  quieted.  Emily  v.  Hardin  j; 
(1878)  53  Ind.  102;  Creceliua  v.  Mann 
(1882)    84  Ind.    147. 

But  a  defendant  is  not  compelled  to  be- 
come an  actor  and  ask  affirmative  rcliet 
by  wav  of  counterclaim.  He  may  relj- 
upon  the  facta,  as  an  equitable  defense  to 
defeat  big  adversarj-'s  claim.  East  v.  Pedin 
■1888)    108  lad.  92,  8  N.  E.  722. 

Under  a  statute  providing  that,  under 
the  general  denial  in  ejectment,  the  defejid- 
ant  shall  be  permitted  to  give  in  evidence 
every  defense  to  the  action  tluit  he  may 
have,  cither  legal  or  equitable,  the  defend- 
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M  other  plea  than  "Not  gniHy"  is  r»- 
quired  by  statute.*  It  has  been  held, 
in  Kansas  and  Texas,  that  the  effect  of 
the  statute,  providing  that  it  shall  be 
snfficient  for  the  defendant  to  make  gen- 
eral denial  or  plead  the  general  issue,  is 
to  let  in  equitable  defenses,  without 
farther  plea,**  unless  afSrmative  relief 
is  desired;**  but  a  contrary  riow  has 
beeu  taken  in  Ohio.'* 


^•■topp*L 

The  same  liberality  which  admits  evi- 
dence of  other  defenses,  onder  a  plea  of 
the  general  issoe  in  actions  of  ejeotment, 
operates  to  constitote  such  action  sn  ex- 
ception to  the  rule  that  an  estoppel,  to 
be  available,  most  be  pleaded."  While 
some  courts  have  held  that  the  defend- 
ant in  an  ejectment  action  may  not  avail 
himself  of  an  equitable  estoppel,  under 
a  plea  of  the  general  issue,**  they  have 


uit    nay    introduce    evidence    tendine    to 

tbow  a  mistake  in  the  description  of  the 
rail  Ciitate  contained  in  the  conveyance  un- 
der which  he  claims.  WIenke  v.  Deputv 
(19031  31  Ind.  App,  681,  «8  N.  E.  921. 

MScenoto  66  infra. 

M  Under  a  statute  providing  that,  in  an 
»dion  of  ejectment,  it  is  sufficient  for  the 
defendant  to  deny  generally  the  title 
illeged  in  the  petition,  the  defendant  may 
fboiT,  under  a  general  denial,  that  he  is 
the  eqnitable  owner  of  the  property.  Wicks 
r.  Smith  (1877)  18  Kan.  508;  Adam  v. 
Tohnson  (1901)  63  Ean.  SSO  {mem.)  «5 
?K.  862. 

In  an  action  to  recover  the  poHseBBion 
of  Und.  where  the  defendants  answer  is 
R  ^nenil  denial,  he  may  prove  a  parol 
sgreement  between  the  parties  for  a  divi- 
sion of  the  land  and  the  making  of  convey- 
uicea  to  each  other,  by  which  they  intended 
W  convey  the  respective  tract  according 
to  the  settlement,  notwithstanding  the 
dfeds  do  not  convey  the  land,  by  reason 
of  an  insufficient  description.  Anderson  v. 
C»nler  (1901)  10  Kan.  App.  167,  63  Pac. 
£86. 

Defendant,  Jn  an  action  of  trespass  to 
trj  title,  may  prove,  under  a  plea  of  "Not 
guilty,"  that  his  deed  to  the  plaintiff  on 
"liich  the  latter  relies,  although  absolute 
on  Its  face,  was  in  fact  a  mortgage.  Mann 
».  Falcom   (1860)   25  Tex,  271. 

••  Although  the  defendant,  in  an  action 
or  trespass  to  try  title,  is  not  required  to 
pot  in  any  other  plea  than  that  of  not 
piilty  in  order  to  avail  himself  of  an 
tquitable  defense,  yet,  if  he  wishes  to  as- 
Mrt  an  independent,  equitable  right  not 
involved  m  the  issue  as  to  title  directly  in 
oontroversy,  he  should  present  the  facts 
by  proper  averment,  and  bring  the  neces- 
MTT  parties  before  the  court  to  enable  it 
to  srant  the  relief  to  which  he  may  be 
ntitled-  Ayres  v,  Dnprey  (1864)  27  Tex. 
m,  86  Am.  Dec.  057. 

Under  the  plea  of  not  guilty,  the  defend- 
snt  in  an  action  of  trespass  to  try  title 
my  set  up  an  equitable  title  by  ^ay  of 
defense,  but  cannot,  without  some  further 
plea,  obtain  affirmative  equitable  relief 
iCiilhi  V.  Bennatt  (1877)  47  Tei.  165, 
luili  ts  avoiding  a  BherilT'B  deed  for  irregu- 
Iwity  tn  the  sale.  Rippetoe  v.  Dwycr 
11878)  49  Tex.  488. 

"In  Powers  v.  Armstrong  (1881)  36 
Obio  St.  357,  it  was  held  that,  ndtwith- 
iUnding  the  provision  of  |  659  of  the  Code, 
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it  shall  be  sufficient,  in  an  action  for  the 
recovery  of  real  property,  if  the  defendant 
in  his  anFtwer  deny  generally  the  title 
alleged  in  the  petition,  the  eeneral  require- 
ment of  i  92,  that  "a  statement  of  new 
matter  constituting  the  defense,  eounter- 
L-laim,  or  set-off"  shall  be  set  forth  in  ordin- 
ary, concise  language,  precludes  the  defend- 
ant from  showing,  under  a  general  denial, 
that  he  has  an  equitable  title  under  a  con- 
tract of  sale.  The  court  said:  "The  rules 
for  pleading  here  prescribed  relate  ""Iv  to 
cases  whore  the  right  of  the  plaintiff,  as 
alleged  In  his  petition,  or  the  fact  that  the 
defendant  witnholds  the  possess  ion  from 
the  plaintiff,  is  denied.  If,  however,  these 
facts  cannot  be  denied,  and  the  defendant 
relies  upon  new  matter  as  grounds  of  de- 
fense, as,  for  instance,  an  equitable  title 
and  right  of  possession  in  himself,  such 
new  matter  must  be  pleaded  in  his  answer, 
as  required  bv  H  62  and  93,  above  quoted." 

"Hagan  v:  Ellis  (1897)  39  Fla.  463,  63 
Am.  St.  Rep.  187,  22  So.  727:  McGill  t. 
Dartiat  (1916)  69  Fla.  587,  68  So.  755: 
Coram  v.  Falmer  (1912)  63  Fla.  118.  58  So. 
721 ;  Blackiston  v.  Smith  (1917)  —  Fla.  — , 
73  So.  839;  Mowers  v.  Evers  (1898)  117 
Mich.  93,  75  S.  W.  290;  Creque  v.  Sears 
(187B)  17  Hun  (B.  T.)  123  (semble);  Mc- 
Cormic  v.  Leggett  (1862)  53  N.  C  (8  Jones, 
I.,.)  425  (dictum);  Scarborough  v.  Woodley 
(1908)  81  S.  C.  320,  62  S.  E.  406;  Witiover 
V.  Orant   (1911)   93  S.  C.  190,  76  S.  E.  274.       , 

In  ejectment,  where  special  pleading  is 
not  allowed,  the  defendant,  in  support  of 
the  possession,  may  give  in  evidence  any 
matter  which  would  have  operated  as  a 
bar,  if  pleaded  by  him  by  way  of  estoppel, 
to  a  real  action  brought  tor  the  recovery 
of  the  same  premises,  or  to  an  action  of 
trespass  brought  to  try  the  right  to  the 
same  property.  Wood  v.  Jackson  (1831) 
8  Wend.   (N.  T.)   9. 

Under  a  Code  provision  that  "it  shall  be 
sufficient  in  such  action  if  the  defendant 
in  his  answer  denies  generally  the  title 
alleged  in  the  petition,  defendant  may 
prove  an  estoppel.  Fitch  v.  Walsh  (1613) 
n4  Neb.  32,  142  N.  E.  293,  Ann.  Cas.  1914C, 
1136. 

M  A  party  relying  upon  an  equitable 
estoppel  should  inform  the  adverse  party 
it  the  nature  of  the  cause  of  action  or  de- 
"cnse,  which  he  will  be  obliged  to  meet.  To 
lo  this,  he  must  plead  It  with  the  same 
'ullness  and  particularity  as  is  required  in 
cases  involving  like  subjects  of  inquiry,  in 
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limited  such  doctrine  to  casea  where  the 
plainttlt  has  act  np  the  title  oo  whioh  he 
relies. 89  Where  the  £onu  of  plea  is  pre- 
sei-ibed  by  statute,  the  facta  tending  to 
establish  an  equitable  estoppel  need  not 
be  Bpecially  pleaded.^ 

Estoppel  by  deed  may  be  shown,  Tinder 
a  plea  of  the  geuoral  issue.^' 
—  r«B  Judlrata. 

Under  the  common-law  or  statutory 
plea  of  the  general  issue,  a  former  re- 
covery may  be  given  in  evidence;"  but 
such  defense  is  not,  under  the  Code  sys- 
tem of  pleading,  let  in  by  a  general  de- 
nial," nor  is  it  available,  where  the  stat- 
ute requires  the  defendant  to  set  forth 
his  grounds  of  defense.''* 


—  Blatter*  axlalng  rotiseqiiently  to 
commeiteemeBt  of  suit. 
Although,  in  other  forms  of  action, 
matters  of  defense  arising  subsequently 
to  the  institution  of  the  suit  are  ordi- 
narily not  available,  unless  specially 
pleaded,  such  matters,  if  afleeting  the 
title,  have  frequently  been  let  in,  under 
the  general  issue  plea,  in  actions  in  the 
nature  of  ejeetment.  Thus  it  has  been 
held  competent,  under  a  plea  of  the  gen- 
eral issue,  to  show  failure  of  the  plain- 
tiff's title  after  the  institution  of  the 
suit,"  or  that  the  plaintiff  has  conveyed 
away  his  title."  But  under  the  Code 
system  of  pleading,  evidence  that  the 
plaintiff  has,  during  the  pendency  of  the 


suite  o£  equity.     Davis  v.  Davis   (1864)   28 
Cal.  23,  85  Am.  Dec.  157. 

Under  a  general  denial,  defendant  may 
not  introduce  pioof  for  the  purpose  of 
eHtablishina  an  estoppel  in  pau).  Bray  v. 
Marshall  (1882)  75  Mo.  327. 

An  estoppel,  in  order  to  be  available, 
miuit  be  pleaded.  Casler  v.  Gray  (1901) 
159  Mo.  588,  60  S.  W.  1032. 

09  Where  the  plaintifT  did  not  set  out  hia 
title,  it  is  not  necessary  to  plead  matters 
(■onstituting  an  estoppel.  Jackson  v.  Lodge 
(1868)  30  CaL  28. 

Ailhough  it  ia  true,  generally,  that  on 
estoppel  muBt  be  plea^decl  in  order  to  be 
available  as  a  defense,  the  rule  does  not 
appl^  to  Bjectment  suits  in  which  the 
parties  do  not  set  up  the  title  on  which 
they  rely.  Tyler  v.  Hall  (1891)  106  Mo. 
313,  27  Am.  St.  Rep.  337,  17  S.  W.  319. 

Where  the  plaintiff  does  not  state  the 
source  of  bis  title,  the  defendant  may, 
under  a  general  denial,  introduce  evidence 
of  an  equitable  estoppel.  Parker  v.  Dacres 
(1800)   1  Wash,  leo,  2*  Pac.  192. 

70  Under  a  statute,  providing  that  "the 
answer  of  the  defendant,  and  each,  if  more 
than  one,  must  set  forth  what  part  of  the 
land  he  claims  and  what  interest  he  claimB 
therein,  generally  and  without  the  facts 
constituting  the  right,  and  if  as  tenant, 
the  name  and  residence  of  his  landlord,  and 
need  state  nothing  more,"  the  facta  consti- 
tuting an  estoppel  in  pais  need  not  be 
specially  pleaded.  Phillips  v.  Blair  (1874) 
38  Iowa,  640. 

In  Texas,  the  defendant  in  an  action  of 
trespass  to  try  title  may,  under  a  plea  of 
the  general  utaue,  which  is  the  only  plea 
required,  prove  facts  tending  to  establish 
an  equitable  estoppel.  Ragadale  v.  Gohlkc 
(1871)  36  Tei.  286;  Johnson  v.  Bvler 
(1873)  38  Te«,  606;  Mayer  v.  Hanaey 
(1876)  40  Tei.  371;  Wright  v.  Doherty 
(1878)  60  Tes.  34;  McDow  v.  Kabb  (1S87) 
66  Tex.  154i  Guest  v.  Guest  (1889)  74 
Tex.  644,  12  8.  W.  831;  Eddie  v.  Tinnin 
(1894)  7  Xei.  Civ.  App.  371,  26  S.  W.  732; 
Parker  v,  Cockrell  (1805)  —  T«i.  Civ.  App, 
— ,  31  S.  W.  221. 

« Warren  v.  JackaonviUe  (1863)  15  lU. 
L.R.A.I918P. 


236,  58  Am.  Dec.  610;  Phillips  v.  Crist 
(1907)   33  Pa.  Super.  Ct.  445. 

TtPiercy  V.  Sabin  (1858)  10  CaL  22,  70 
Am.  Dee.  692;  Coffee  v.  Groover  (1883) 
20  Fla.  64,  reversed  on  other  grounds  in 
(1887)  123  C.  S.  1,  31  L.  ed.  51,  8  Sup.  Ct. 
Rep.  1;  McIOnnon  v.  Johnson  (1B09)  57 
FU.  120,  48  So.  910;  Brooke  v.  Gre^ 
(1899)  89  Hd.  234,  43  Atl.  38;  Bruner  v. 
Finley   (1006)   211  Pa.  74,  80  AtL  488. 

71  Under  the  Code  system  of  pleading, 
the  defendant  may  not,  under  a  general 
denial,  give  in  evidence  a  former  recovery. 
Piercy  v.  Sabin   (CaL)   supra, 

"The  Pennsylauia  Act  of  Mav  8,  1901, 
providing  that,  'in  addition  to  the  pFea  of 
'Not  guilty'  now  required  by  law,  the  de- 
fendant sliall  file  an  answer'  in  the  nature 
□f  a  special  plea  in  which  he  shall  set  forth 
hia  grounds  of  defense,  with  an  abstract  of 
the  title  by  which  he  claims,"  and  that  no 
evidence  shall  be  received  on  the  trial,  of 
any  matter  not  appearing  in  the  pleading. 
the  defendant  may  not  give  in  evident-e, 
without  pleading  it,  the  record  of  a  prior 
suit  in  equity,  claimed  to '  be  rec  adjudi- 
cata  of  the  matter  in  dispute.  Klick  v. 
Gernert   (1008)    220  Pa.  503,  69  Atl.   1034. 

ie  Doe  e>  dem.  Alexander  v,  Collins 
(1845)  T  Ala.  480  (obiter);  Etowah  Min. 
Co.  V.  Doe  (1900)   J27  Ala.  663,  20  So.  7. 

n  Burnett  V.  Roman  (1916)  192  Ala.  18S, 
68  So.  363;  Roman  v.  Lentc  (1915)  104 
Ala.  610,  69  So.  827;  Johnston  v.  Griswold 
(1875)   8  W.  Va,  240. 

When  matter  occurs,  pendini  the  suit, 
which  does  not  affect  the  title,  but  merely 
aUords  ground  for  on  objection  to  the  fur- 
ther prosecution  of  the  suit  as  it  is  then 
constituted,  aui^  matter  must  be  pleaded, 
oi  be,  in  some  mode,  specially  brought  to 
the  notice  of  the  court;   aa  when  a  party 


r  the  plaintiff  takes  pos- 
ig  sued  for.    But,  where 


of  the  thing  b 
the  matter  affects  the  title,  it  may  I 
given  in  evidence,  under  the  general  usn  . 
McCormic  v.  Leggett  (1662)  63  H.  C  (S 
Jones,   L.)    426. 

But  ia  Jenney  v.  Potts  (1879)  41  Midi. 
52,  1  N.  W.  808,  it  was  heM  that  proof  ot 
a  conveyaace  of  the  premise!  by  the  plain- 
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utioD,  conveyefl  the  property  to  another, 
is  in  admissible,  under  a  mere  denial  of 
the  allegations  in  the  complaint.'" 

A  sarrender  of  the  premises  to  one  of 
the  lessors,  during  the  pendency  of  the 
aait,  eannot  be  proven,  in  the  absence  of 
a  plea  pnis  darrein  continuance.™ 

Title  Required  by  the  defendant  after 
issue  joined,  to  be  available  most  be 
pleaded,"  except  where,  aa  in  the  case 


of  tittn  acquired  by  the  defendant  as  the 
original  purchaser  at  a  tax  or  execntioQ 
sale  the  title  relates  back,  by  operation 
of  law,  to  a  date  prior  to  the  institution 
of  the  ejectment  suit."  And  it  has  been 
held  that,  where  the  statute  proviclca  tliat 
"Not  guilty"  shall  be  a  sufficient  plea, 
defendant  may  show  title  in  himself,  un- 
der a  deed  made  after  the  i 
ment  of  the  salt.** 


tilT  to  another  peTson,  after  Usue  joined, 
van  not  admissible,  without  ipecial  notice 
in   the   nature  of  a  plea,  puia  darrein   can- 

n  Moss  V.  Shear  (1806)  30  Cal.  407. 

n  Jaekson  ex  dem.  Colden  v.  Rich  (ISIO) 
T  Johna.    (N.  Y.)    194. 

••A  conveyance  to  the  defendant  from 
strangers  to  the  plaintifTB  title,  made  after 
the  commencement  of  the  suit,  is  inadmis- 
sible, under  a  plea  of  the  general  issiiB. 
JmninjTB  v.  Dockham  (1804)  99  Uich.  253, 
58  N.  W.  60. 

Title  aoiuired  after  the  commencement 
of  a  suit  by  a  writ  of  entry  should  be 
pleaded  in  bar  of  the  further  maintenance 
of  the  actiOD.  Mowry  v.  Baldwin  (188G) 
•4  N.  B.  3,  4  Atl.  882. 

Title  acquired  by  the  defendant,  by  deed 
after  issue  joined,  must  be  pleaded  puis 
darrein  continuan™.  Jackson  en  dem. 
De  Forest  y.  Ramsav  (1824)  3  Cow.  (N.  T.) 
75.  15  Am.  Dec.  242. 

Defendant  may  not,  withoot  a.  p\ett  puis 
darrein  continuance,  tet  up  outstanding 
mortfragea,  made  by  the  party  plaintitT  and 
purcbased  by  one  of  the  defendants  after 
the  comraencement  of  the  suit,  Fitzpatrick 
T.  Fitzpatrick  (1859)  6  K.  L  Q4.  75  Am. 
Der-.  681, 

Defendant  cannot  offer  In  evidenre  a  tax 
deed   to   himaelf,   executed   after   the   com- 


of  the  action,  unless  he  has  set 
it  up  in  a  supplemental  answer.  McMinn 
V.  O'Connor  (1804)  27  CaL  240. 

Tax  deeds  issued  to  defendant  in  eject- 
ment, after  the  joinder  of  issue,  cannot 
be  introduced,  without  something  on  the 
record  in  the  nature  of  a  plea  puis  darrein 
continuance.  Hurd  t,  Ravmond  (1883)  60 
Mich.  369,  15  N.  W.  514, 

Evidence  that  the  defendant  in  eject- 
ment hae  purchased  an  outstanding  tax 
title,  baaed  upon  a  sale  for  taxes,  while 
the  Action  is  pending,  cannot  be  received 
under  a  general  denial.  Risher  v.  Madsen 
(1913)   94  Heb.  72,  142  N.  W.  700. 

<l  A  Bheriff's  deed  which  relates  back  to 
the  time  of  sale  of  the  property,  on  judg- 
ment and  execution  had  before  the  action 
was  brought,  may  be  given  in  evidence, 
under  the  general  issue.  Jackson  ex  dem. 
De  Forest  v.  Ramsay   (If.  Y.)   supra. 

A  tax  deed  in  the  hands  of  the  original 
purchaner,  althouah  taken  after  issue 
joined,  ia  admisBible  under  the  general 
isaue,  where  it  relates  back  to  the  day 
upon  which  the  party  was  entitled  to  it, 
and  surh  day  precedes  the  date  upon  which 
issue  was  joined.  Spratf  v.  Price  (1881) 
18FIa.  283. 

e2Hu;.'hcs  v.  Rose  (1909)  103  AU.  36.1. 
60  So.  899.  E  S.  O, 
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UEBAN  DE  HASQUK,  PItf.  in  Err., 


(—  Okla.  — ,  173  Pac.  73,) 

Intoxicating  liquors  —  receipt  by  priest. 
1.  Chapter  186,  Seaaion  La.W8  1917,  pro- 
hibiting the  receiving  of'liquore,  the  sale  of 
whieJi  is  prohibited  t^  the  laws  of  this  state, 
[niiu  a  cuRuiion  carrier,  does  not  make  it  an 
uHease  for  a  Roman  Catholic  prieat  to  re- 


Ileadnotes  |.y  Owes,  J. 


Xote.  ^The  applicability  to  wines  in- 
tended for  Bacramcotal  purposes,  of  regula- 
liims  in  relation  to  intoxicating  liquors,  ie 
treated  in  the  annota^on  followu^  this 
i-ast,  post,  206. 
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ceive  altar  wine,  to  be  used  solely  for  sacra- 
mental purposes  in  divine  worehip. 
KoT  oilier  cases,  see  Inlaalcaling  Liquors. 

III.  a,  in  Dig.  ISS  N.  8. 
Bame  —  iiacrnHicnlal   wine. 

2,  The  provisions  of  g  46,  art  25,  of  the 
Constitution,  pmhibiling  the  anie  and  trnns- 
portatimi  of  intoxicaljng  liquors,  does  not 
apply  to  altar  wine,  to  be  used  solely  for 
saorajLicnlal  purposes  in  divine  worship,  al- 
though such  wine  be  capable  of  use  aa  a 
beverage,  and,  if  drunk  in  sufficient  quanti- 
ties, will  produce  intoxication. 

For   other  oaaea,  tee  Intoxicating  Liquors, 

III.  a,  in  Dig.  J-58  N.  B. 
Statu M  —  within  letter. 

3.  A  thing  may  ))e  within  the  letter  of  the 
law  and  yet  not  within  the  law,  because  not 
within  its  spirit,  nor  within  the  intention  of 


lyGoogle 


•MO 
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Same  —  conetrDctlon  —  Intent. 

4.  Among  other  things  which  may  be  con- 
sidered in  determining  the  intent  ofthe  law- 
makera  is  the  evil  which  it  is  designed  to 
remedy;  and  therutore  this  court  properly 
looks  at  contemporaneous  events,  the  situa- 
tion as  it  existed,  and  as  it  was  pressed 
upon  the  intention  or  the  lawmakers. 
For  other  caaei  tee  Blalutes,  II.  a,  in  Dia, 

1-S2  N.B. 
Same  —  action  against  religion. 

6.  No  purpose  of  action  against  religion 
and  religious  institutions,  when  properly 
conducted,  can  be  imputed  to  any  legislative 

For  other  caaee  see  Statulea,  It.  a.  in  Dia 
1-52  N.  a.  •  n 

Same  —  intention  to  govern. 

6.  It  is  a  cardinal  rule  in  the  construc- 
tion of  constitutions  and  statutes  that  the 
int«ntion  of  the  lawmakers,  when  ascer- 
tained, must  govern,  and  that,  to  ascertain 
the  intMit,  all  the  various  portions  of  the 
I^islative  enaetmenta  upon  the  particular 
subject,  including  subHequent  enaptraents, 
should  be  construed  together  and  giveh  ef- 
fect as  a  whole. 

For  other  casee  see  Blaliite$,  II.  a,  in  Dig. 

1-5%  N.  S. 
Sanie  —  strict  Interpretation. 

7.  When  it  is  apparent  that  a  strict  in- 
terpretation of  a  parlieulsj  statute,  con- 
strued alone,  would  defeat  the  intention  of 
the  legislature  as  shown  by  other  li^isla- 
tive  enactments  which  relate  to  the  same 
subject,  and  which  have  been  enaeted  in 
pursuance  of  and  according  to  a  general 
purpose  in  accompli  si  ling  particular  rcaiiltH, 
the  suppression  of  a  particular  evil,  such 
construction  should  not  be  adopted. 

for  other  caseB,  see  Btatvtet,  II.  b,  in  Dig. 

1-52  y.  B. 
Same  —  practical  constrnctlon. 

8.  Construction  placed  on  the  laws  by 
officers  charged  with  the  enforcement  thereof 
in  tlie  discharge  of  their  duties,  at  or  near 
the  time  of  their  enactment,  which  has  long 
been  acquiesced  in,  is  a  just  medium  for 
their  judicial  interpretation. 

For  ofAer  cases  see  Blalules,  II.  a,  in  Dig. 
1-52  H.  8. 

{May  21,  191S.) 

ERROR  to  the  District  Court  for  Okla- 
homa County  to  review  s  judgment  in 
favor  of  defendant  in  an  action  for  a  writ 
of  mandamus  to  compel  it  to  accept  certain 
shipments  of  wine  for  transportation  and 
delivery,     Reversed. 

The  facts  are  stated  in  the  opinion. 

Measrs.  Wilson,  Tomerltn  A  Back- 
holts,  H.  F.  Higtiiey  and  Fulton,  Shirk 
A  Danner  for  plaintiff  in  error. 

Messrs.  J.  R.  Cottlngham  and  S.  W. 
Hayes,  for  defendant  in  error,  and  S.  F. 
Freellng,  Attorney  General,  for  the  State; 

That  an  act  will  result  in  an  injustice  or 
hardship   does   not   determine   the   validity 
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of  the  act.  Courts  are  not  called  upon  to 
correct  the  folKss  of  the  lawmaking  de- 
partment, to  supervise  their  mistakes,  or 
to  commend  them  because  of  their  wisdom. 

Delaney  v.  Plunkett,  —  Ga.  — ,  LJt.A. 
I91TD,  B26,  91  B.  E.  661 ;  Com.  v.  Herr,  £29 
Pa.  132,  78  AtL  S8,  Ann.  Cas.  1912A,  422. 

The  Constitution  of  tfae  United  States 
makes  no  provision  for  protecting  the  citi- 
zens of  the  respective  states  in  their  re- 
ligious liberties,  nor  does  it  impose  any 
inhibitions  in  this  respect  upon  the  statea. 
This  subject  is  left  exclusively  to  the  sup- 
ervision of  the  states,  by  'constitutional 
provisions  and  statutes  enacted  in  pursu- 
ance  thereof. 

Permoli  v.  New  Orleans,  3  How.  589, 
11  L.  ed.  739;  Brunswick-Balke-Collander 
Co.  r.  Evans,  228  Fed.  991;  Coyle  v.  Hmith, 
221  U.  S.  559,  65  L.  ed.  853,  31  Sup.  Ct. 
Rep.  888;  Spies  v.  Illinois,  123  U.  S.  186, 
31  L.  ed.  88,  8  Sup.  Ct.  Eep.  21,  22. 

In  the  exercise  of  the  police  power,  the 
state  may  prohibit  not  only  the  sale  and 
barter,  but  the  manufacture  of  intoxicating 
liquors  for  general  use  or  personal  use  and 
may,  without  consent  of  Congress,  prohibit 
the  bringing  into  a  state  by  carriers  of 
intoxicating  liquors  intendeii  for  personal 
use,  and  prohibit  the  receipt  and  poi^aession 
of  such  liquors  when  so  intended. 

Mugler  v.  Kansas,  123  U.  S.  623,  31  I.,  ed. 
205,  8  Sup.  Ct.  Rep.  273;  CUrk  DistiUing 
Co.  v.  Western  Maryland  R.  Co.  242  U.  S. 
311,  81  L.  ed.  326,  L.R.A.1917B.  1218.  37 
Sup.  Ct.  Rtp.  180,  Ann.  Cas.  1917B,  845; 
Crsne  v  Campbell,  Z45  U.  S.  304,  62  L.  ed. 
304,  38  Sup.  Ct.  Eep.  98;  Purity  KUract  & 
Tonic  Co.  V.  Lynch,  226  U.  S.  192,  57  L.  ed. 
184,  33  Sup.  (Jt.  Rep.  44;  Delaney  v. 
Plunkett,  —  Ga.  — ,  L.R.A.1917D,  926,  91 
S.  E.  581. 

It  was  unlawful  for  defendant  to  trans- 
port the  wine  because  all  citizens  of  the 
state,  without  regard  to  their  religious  be- 
lief or  mode  of  religious  worship,  are  pro- 
hibited from  committing  acts  which  tfae 
lawmaking  power  of  the  state  has  deemed 
essential   to  suppress   the  primary  evil. 

Reynolds  v.  United  States,  98  U.  S,  145. 
25  L.  ed.  244;  Davis  v.  Reason,  133  U.  S 
333,  33  L.  ed.  637,  10  Sup.  Ct.  Rep.  290, 
8  Am.  Crim.  Rep.  S»;  Com.  v.  Herr,  229  Pa. 
132,  78  Atl.  68,  Ann.  Cas.  I912A.  422;  Com. 
V.  Lesher,  17  Serg.  &  R.  165;  Stansbury  t. 
Marks,  2  Dall.  213,  1  L.  ed.  353;  State  v. 
Marble,  72  Ohio  St.  21,  70  L.R.A.  835,  106 
Am.  St.  Rep.  570,  73  N.  E.  1063,  2  Ann. 
Gas.  698;  Bloom  v.  Richards,  2  Ohio  St. 
387;  Owens  v.  State.  6  Okla.  Crim.  Rep. 
110,  36  L.R.A.(N.S.)  633.  116  Pac.  345, 
Ann.  Cas.  1913B,  1218;  Fealy  r.  Birming- 
ham, —  Ata.  —,   73   So.  296;    Xoncray   v. 
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Bd<^,  14  Id&ho,  eat,  90  I^e.  20;  Be  Fruee, 
93  Mich.  396,  6  Am.  St.  R«p.  810,  30  N.  W. 
72:  %at«  ex  rel.  Schwartz  v.  Powell,  fiS 
Ohio  St.  324,  41  LJt.A.  854,  41  N.  E.  079 1 
Sweeney  v.  Webb,  33  Tex.  dr.  App,  324,  76 
8.  W.  766. 

Owen,  J.,  delivered  the  opinion  of  the 

This  action  was  brought  by  plaintiff 
error,  in  the  district  court  of  Oklahoi 
county,  for  mandamus  to  compel  defendant 
in  error  to  accept  a  shipment  of  wine, 
tendered  by  plaintilT  in  error  at  Oklahoma 
City,  to  be  delivered  to  the  Reverend  John 
Van  Gaatel,  a  Catholic  priest  at  Guthrie, 
0(:lalioina,  and  to  compel  the  railway  com- 
pany to  accept  like  shipments,  transport 
and  deliver  the  same,  whenever  tendered, 
both  intrastate  and  intcrHtate.  The  action 
was  brought  by  plaintiff  in  error  on  behalf 
of  all  members  of  the  Roman  Catholic 
faith,  alleinnK  that  he  ia  a  Roman  Catholic 
priest,  and  chancellor  to  the  Catholic  diocese 
of  Oklahoma,  and  secretary  to  the  Right 
Reverend  Theopils  Meeraehaert,  Roman 
Catholic  bishop  of  Oklahoma.  He  a)leg«s 
a  part  of  bis  duties,  under  the  bishop, 
to  be  that  of  proriding  to  the  105  Catholic 
priests  and  their  congregations  within  the 
state  of  Oklahoma,  sufficient  altar  wine 
Tor  conducting  the  religious  services  of  the 
Roman  Catholic  Church,  known  as  the 
SacriAce  of  the  Mass. 

It  af^eara  from  the  agreed  statsment 
of  facts  that  the  package  tendered  was 
marked,  "For  SacramMital  Purposes,"  and 
contained  pure,  fermented,  unadulterated 
joice  of  the  grape,  commonly  known  as 
altar  win;,  manufactured  and  prepared  in 
the  particular  manner  prescribed  by  the 
church,  and  to  be  used  for  the  sole  pur- 
pose of  conducting  the  religious  servioe  of 
that  church,  known  as  the  Sacrilice  of  the 
Mass;  and  that  this  wine  is  capable  of 
being  used  as  a  beverage,  and  can  be  drunk 
tn   sufficient   quantities  to   produce   intoxi- 

It  appears  further  from  the  stipulation 
that  the  practice  of  the  Sacrifice  of  thu 
Mass  within  the  territorial  liinita  now  com- 
prising the  state  of  Oklahoma,  and  tb« 
x'be  I'f  this  fermented  altar  wine,  has  been 
observed  by  the  clergy  of  the  Roman 
Oatholii:  Church  in  the  celebration  of  [1i» 
Sacrifice  of  this  Mass,  continuously  sii\ce 
the  time  of  Coronado,  in  the  year  1S4C, 
and  was  a  practice  observed  within  tbiH 
territory  at  the  date  of  the  treaty  between 
the  Caited  States  of  America  and  the  Re- 
public of  France  (Act  April  30,  1803,  8 
8Ut.  at  Ii.  200,  art.  4),  by  which  the  terri- 
toty  of  Louisiana  was  ceded  to  the  United 
States  of  America.     And  it  appears  that 
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the  diocese  of  Oklahoma  oonaista  of  the 
priesthood  of  about  105  in  number,  and  in 
excess  of  42,000  members,  mora  than  100 
churches,  numerous  parochial  schools,   hos- 

charitabte  and  eleemosynary  and  educa- 
tional inetitutions,  owned,  controlled,  and 
operated,  both  for  gain  and  charitable 
purposes,  by  the  priesthood  and  sUterit  of 
charity,  and  members  of  the  Roman  Catho- 
lic Cburchesi  There  is  observed  and  eon- 
docted  within  these  institutions  this  re- 
ligious ceremony  and  auvice,  known  as  the 
SacriGce  of  tha  Mass,  and  that  for  such 
service  the  especially  prepared  and  fer- 
mented altar  wine  k  required  as  a  neces- 
sary part  of  the  worship. 

It  is  stipulated  to  be  the  faith  and  belief 
of  all  Catholics  that  the  use  of  the  fer- 
mented wine  is  a  necessary  part  of  this 
service  in  oommemoration  of  the  lAst  Sup- 
per, at  which  time  Christ  gave  wine  to  the 
Apostles,  saying,  "Drink  ye  of  this,  for 
this  is  my  Blood  of  the  New  Testament, 
which  shall  be  shed  for  many  unto  the 
remission  of  sins."  And  commanded  the 
Apostles  also,  "This  do  for  a  commemora- 

It  is  also  stipulated  that  this  socrifice, 
according  to  the  Roman  Catholic  faith,  is 
not  one  of  praise  and  prayer  merely,  but 
is  an  estonal  sensible  act,  signifying  the 
moat  profound  homage  to  Giod,  and  is  to  all 
Catholics  the  supreme  act  of  worship  and 
adoration ;  of  all  acta  the  most  acceptable 
to  Ood;  that  any  law  prohibiting  the  Sacri- 
fice of  the  Mass  does,  in  effect,  prohibit  all 
Catholics  within  the  state  of  Oklahoma 
from  worshiping  Qod  according  to  their 
faith  and  belief. 

The  shipment  was  refused  by  the  defend- 
ant in  error  for  the  reason,  as  claimed,  to 
do  so  would  be  in  violation  of  chapter  186, 
Seas.  Iaws  1917,  commonly  referred  to  as 
the  "Bone-Dry  Law."  Section  1  of  this  act 
reads:  "It  shall  be  unlawful  for  any  per- 
son in  tbie  state  to  receive  directly  or  in- 
directly any  liquors,  the  sale  of  which  are 
prohibited  by  tlie  laws  of  this  state,  from 
a  common  or  other  carrier." 

The  question  presented  is  whether  the 
laws  of  this  state,  prohibiting  the  sale  of 
intoxic«ting    liquors,    include    such    altar 

The  trial  court,  in  refusing  plaintiff  re- 
lief, held  the  general  language  found  in 
i  46,  art.  26,  of  the  Constitution  to  include 
such  wine.  That  section  reads:  '*The 
manufacture,  sale,  barter,  giving  away,  or 
otherwise  furnishing,  except  as  bereiuafter 
provided,  of  intoxicating  liquors  within  the 
state,  or  any  part  thereof,  is  prohibited  for 
a  period  of  twenty-one  years  from  tlie  dole 
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of  th«  ftdmiaftion  of  this  at*te  into  the 
Union.  .  .  .  Any  perion,  Individual  or 
corpor»te.  who  shall  manufacture,  sell,  bar- 
ter, give  away,  or  otherwiee  furnish  any 
intoxicating  liquor  of  any  kind,  including 
beer,  ale,  and  wine,  contrary  to  the  provi- 
siouB  of  this  section,  ...  or  who  shall 
ship  or  in  any  waj  convey  such  liquora 
from  one  place  within  this  state  to  another 
place  therein,     .     .     .     shall  be,"  etc. 

Counsel  for  defendant  in  error  urge  with 
muoli  force  that  the  general  terms,  "in- 
toxicating liquor  of  an;  kind,  iu eluding 
beer,  ale,  and  wine,"  as  used  in  the  Consti- 
tution, include  iadi  nine  as  may  be  used 
for  BBcramental  purposes.  To  give  weight 
to  this  argument  it  is  pointed  out  that, 
under  the  provisions  of  the  Constitution 
and  Enabling  Act,  lawful  purchases  might 
be  made  for  medicinal,  industrial,  and 
scientific  purposes,  under  certain  regula- 
tions. It  is  urged  that  because  sacramental 
wine  was  not  excepted  from  the  general 
terms,  it  must  be  held  to  be  included,  in- 
voking the  rule  announced  in  Lewis's  Suth- 
erland, Statutory  Construction,  J  705: 
"Where  the  legislature  has  made  no  ex- 
ceptions, the  courts  of  justice  can  make 
none,  as  thia  would  be  legislative." 

The  case  of  Uelaney  v.  Plunkett,  146  Ga. 
647,  L.R.A.191TD,  928,  91  8.  E.  691,  Ann. 
Ca».  l9nE,  686,  ia  relied  upon,  where  it 
was  held  that  when  the  state  undertakes 
to  suppress  what  it  ia  free  to  regard  as  a 
public  evil  it  may  adopt  such  medsures 
iiHving  reasonable  relation  to  that  end  as 
it  may  deem  necessary,  in  order  to  make 
its  action  effective.  And  that  a  trans- 
action which,  separately  considered,  may  be 
innocuous,  may  nevcrtheteas  be  included  in 
a  prohibition,  the  scope  of  which  ia  reijardcd 
a*  essential  to  accomplish  the  purpose  of 
the  act.  The  transaction  referred  to  in  that 
ease  waa  having  a  large  quantity  of  intoxi- 
cating liquor*  for  personal  use,  which  waa 
held  to  be  inclndcd  in  the  terms  and  pur- 
pose of  the  Prohibition  Statute.  We  are  not 
unmindful  of  thi)>  rule,  but,  in  our  opinion, 
it  has  no  application  here. 

The  cardinal  rule  of  constitutional  and 
statutory  construction  is  to  arrive  at  the 
intention  of  the  legielative  body.  Ex  parte 
Whitebouee,  3  Okla.  Grim,  Rep.  fi7,  104  Pac. 
372.  It  must  be  conceded  that  any  fer- 
mented and  intoxica.ting  wines  fall  witbiu 
the  general  terms  of  the  Cunstitulion.  But 
from  the  early  days  of  jurisprudcuce  it  has 
been  held  a  thing  may  be  within  the  letter 
of  the  law  and  yet  not  within  the  law, 
because  not  within  its  spirit,  nor  within 
the  intention  of  its  makers.  In  the  case 
of  Stradling  v.  Morgan,  1  Fowd.  206,  75 
Eng.  Reprint,  315,  it  waa  said:  "From  whi?h 
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cases  it  appeara  tiiat  fkt  aages  of  the  law 
heretofore  have  construed  statutes  quite  cou' 
trary  to  the  letter  in  some  appearance,  and 
those  statutes  which  comprehend  all  things 
in  the  letter  they  have  expounded  to  ex- 
tend but  to  some  things,  and  those  which 
generally  prohibit  all  people  from  doing  such 
an  act  they  have  interpreted  to  permit  ituma 
people  to  do  it,  and  those  which  include 
every  person  in  the  letter  they  have  ad- 
judged to  reach  to  some  persons  only,  which 
expositions,  iiave  always  been  founded  upon 
the  intent  of  tbe  legislature,  which  they 
have  collected,  sometimes  by  considering 
the  cause  and  necessity  of  making  tbe  act, 
.  .  .  So  that  they  have  ever  been  guided 
by  the  intent  of  the  legislature,  whieh  they 
have  always  taken  according  to  tbe  neces- 
sity of  the  matter  and  according  to  that 
which  is  consonant  to  reason  and  good 
discretion." 

A  guide  to  tbe  meaning  of  tha  section 
of  the  Constitution  is  found  in  the  evil 
which  it  was  designed  to  remedy;  and 
therefore  thia  court  may  properly  consider 
the  situation  as  it  existed,  and  as  it  was 
pressed  upon  the  attenticn  of  tbe  members 
of  the  Constitutional  Convention.  It  is  a 
matter  of  common  knowledge  that,  prior 
to  tbe  passage  of  the  Enabling  Act,  the 
use  of  intoxicating  liquors  among  the  In- 
dians was  the  fruitful  source  of  much 
crime.  The  Congress  of  the  United  Statea, 
recognizing  this  situation  and  to  suppresa 
this  traffic,  enacted  stringant  laws  against 
the  sale  and  importation  of  intoxicatin^f 
liquors  of  every  kind  in  the  Indian  country 
(Act  Cong.  July  23,  1892,  ciap.  234,  27 
Stat,  at  L,  260,  Gomp.  SUt.  1018,  3  4136aj 
Act  Cong.  March  1,  1S96,  chap.  145,  28  Stat. 
at  L.  093;  Act  Cong.  Jan.  30.  1897,  chap. 
109,  29  Stat,  at  L.  506,  Comp.  Stat.  1010, 
i  4137);  and,  in  order  that  this  traiiic 
might  not  be  resumed  on  tbe  coming  of 
statehood,  the  Enabling  Act  required  the  in- 
hibition found  in  {  40,  art.  25.  That  these 
provisions  might  extend  and  be  applied, 
throughout  tbe  entire  stato,  the  section  was 
eubmitted  to  the  people,  and,  on  its  adop- 
tion, became  a  part  of  our  consbitulionaL 
law.  All  this  legislation  had  but  one  pur- 
pose, to  conserve  the  morals  and  guarantee 
the  safety  of  the  public,  by  suppressing  the 
use  and  traibc  in  intoxicating  liquors  and 
prevention  of  kindred  and  resulting  evils. 
We  do  not  believe  that  the  members  of 
Congress  and  tbe  Constitutional  Convention, 
in  framing  this .  section,  had  in  mind  the 
sacred  use  of  wine  in  the  sacramental  ser- 
with  the  anppression   at 
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of  their  commoa,  ordiTiuy  UMge  and  mean- 
iag.  While  it  appears  the  altar  wine  in 
queatioQ  is  intoxicating,  {f  drunk  in  suffi- 
cient quantlticB,  yet  it  wn  hardly  be  mid, 
it  Beema  to  ua,  that  the  term  "intoifr-nting 
liquors,"  aa  commonly  uaed  In  Prohihition 
Statutes,  includes  such  wine  when  used  la 
divine  worBbip.  The  object  and  purpose  of 
PruhibitioD  Statutca  i»  to  prevent  the  in- 
tftDperate  use  of  into^ticating  liquDra,  with 
the  attcn<ling  and  conaequentiat  evitt.  The 
u£e  of  wine  in  this  Micred  service  forma  no 
part  of  this  evil. 

We  are  not  without  authority  in  consid- 
»ring  these  conditions.  In  the  case  of 
Henry  %-.   Tilson,   17   Vt.  479,  it  was  said: 

-^he  hintory  of  the  legislation,  in  the 
state,  in  reference  to  the  Bubject -matter  of 
a  particular  statute,  may  be  referred  to,  as 
tending  to  aid  io  the  construction  to  be 
ipven   to  the  statute. 

"Where  the  literal  interpretation  of  a 
■statute  would  lead  to  a  gross  atieurdity  of 
rp.triction,  the  court  will  extend  its  appli- 
cation to  casea  within  the  same  equity, 
though  at  the  expense  of  forcbig  the  con- 
struction of  the  worda." 

In  the  case  of  Margate  Pier  Co,  t,  Han- 
nam,  3  Bam.  3c  Aid.  260,  106  Eng.  Reprint, 
061,  Chief  Justice  Abbott  quoted  from  Lord 
Coke  as  follows:  "Acts  of  Parliament  are 
to  be  so  construed  aa  no  man  that  is  inno- 
cent or  free  from  injury  or  wrong  be,  by 
a  literal  construction,  punished  or  en- 
damaged," 

In  the  case  of  State  v.  Clark.  20  N.  J.  L. 
96,  Clark  was  indicted  under  a  statute 
which  made  it  a  crime  to  open  or  break 
down  any  fence  in  the  possession  of  an- 
other. He  ofTered  to  prove  a  legal  right  to 
enter  on  the  premises,  although  in  the  pos- 
session of  another.  The  lower  court  deniod 
him  that  right,  and,  in  reversing  the  eaae, 
it  was  held  that  the  purpose  of  the  act  woa 
to  prevent  trespass,  and  that,  while  he  had 
violated  the  letter  of  the  act,  be  bad  not 
violated  the  spirit.  It  was  said;  "If  a 
literAl  ronstruction  of  the  worda  of  a  stat- 
Dte  make  the  act  absurd,  it  must  be  bo 
construed  as  to  avoid  the  absurdity.  The 
literal  import  of  the  terms  and  phrases 
employed  will  be  controlled  by  the  objects 
which   the  a£t   was  designed   to  reach." 

In  the  cose  of  United  Rtatee  v.  Kirby, 
7  WalL  482,  19  L.  ed.  278,  Klrby  and  others 
were  indicted,  charged  with  violating  the 
United  States  statutes  against  obstructing 
the  passage  of  the  mail,  or  in  any  manner 
retarding  the  passage  of  the  mail  carrier. 
Farria,  a  carrier  of  the  mail,  was  arrested 
by  Kirby  and  others,  on  a  bench  warrant 
issued  out  of  the  circuit  court  of  Kentucky, 
and  taken  from  a  steamboat  carrying  the 
I'nited  States  nuiiL     He  pleaded  as  a  de- 

T.R.A.191SF. 


£63 

fenae  that  be  was  acting  In  obedience  to 
the  warrant.  Upon  demurrer  to  his  de- 
fense the  case  was  certified  to  the  Supreme 
Court.  The  queations  presented  were: 
"First  Whether  the  arrest  of  the  mall  car- 
rier, upon  the  btnch  warrants  from  the  cir- 
iiuit  court  of  Kentucky,  was,  under  the  cir- 
cumstances, an  obstruction  of  the  mail, 
witbin  the  meaning  of  the  act  of  CongreBs. 
Second.  Whether  the  arrest  was  obstructing 
or  retarding  the  passage  of  the  cor^w  of 
the  mail,  within  the  meaning  of  that  act." 

In  holding  the  delay  and  interference  in- 
cident  to  the  arrest  tUd  not  fall  within  the 
terms  of  the  act,  it  was  said;  "When  the 
acta  which  create  the  obstruction  are  within 
themselvee  unlawful,  the  intention  to  ob- 
struct will  be  imputed  to  their  author, 
although  the  attainment  of  other  ends  may 
have  been  his  primary  object.  The  statute 
has  no  reference  t«  acts  lawful  In  them- 
selves, from  the  execution  of  whkdi  a 
temporary  delay  to  the  mails  nnavoidably 
follows.  .  .  .  The  public  inconvenience 
which  may  oceasioaally  follow  from  the 
temporary  delay  in  the  transmiaston  of  the 
mall,  caused  by  the  arrest  of  its  carriers 
up<m  such  charges,  la  for  leas  than  that 
which  would  arise  from  extending  to  them 
the  immunity  for  which  the  counsel  of  the 
government  oontendi.  Indeed,  it  mky  be 
doubted  whether  It  Is  competent  for  Con- 
gresa  to  exempt  employees  of  the  United 
States  from  arrest  on  criminal  proceaa  from 
the  state  courts,  when  the  crimes  charged 
against  them  are  not  merely  mala  pro- 
hibita,  but  are  mala  in  s«.  But  whether 
legislation  of  that  character  be  conatitu- 
tional  or  not,  no  intention  to  extend  such 
exemption  should  be  attributed  to  Congrees, 
unless  clearly  utanifeeted  by  its  language. 
All  laws  should  receive  a  sensible  construc- 
tion. General  terms  should  be  eo  limited 
in  their  application  as  not  to  le*d  to  in- 
justice, optiression  or  an  absurd  ocnse- 
quence.  It  will  always,  therefore,  be  pre- 
sumed that  the  legislature  intended  excep- 
tions to  its  lanfniage  which  would  avoid 
results  of  this  choncter.  The  reaami  of 
the  law  in  such  cases  should  prevail  over  its 
letter." 

In  the  case  of  Reiche  v.  Smythe,  13  Wall, 
lee,  20  L.  ed.  eS6,  it  was  said:  "The  ntean- 
ing  of  general  words"  in  a  statute  mast  be 
restricted  "whenever  it  is  found  necMsary 
to  do  BO  in  order  to  carry  out  the  legisla- 
tive intention." 

In  the  case  of  £x  parte  Ellis,  11  Cat. 
222,  it  was  said:  "A  familiar  rule  in  the 
construction  of  statutes  is  to  give  elTert  to 
the  meaning  and  interpretation  of  the  law- 
maker.  This  may  be  gathered  from  the 
reason  of  the  statute;   'the  motives  which 
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led  to  tlie  making  of  It,  tha  object  In  con- 
templation At  the  time  the  act  wsa  passed.' " 
Tn  the  case  of  the  Church  of  the  Holy 
Trinity  v.  United  SUtea,  143  U.  S.  457, 
36  L.  ed.  22e,  12  Sup.  Ct.  Rep.  611,  the  act 
of  Congress  under  review  made  it  unlawful 
to  prepay  the  transportation  or  in  any  way 
assist  or  encourage  the  importation  or  im- 
migration of  any  alien  or  foreigner  into  tlie 
United  States,  under  contract  or  agreement 
to  perform  labor  or  servicea  of  any  kind  in 
the  U«ited  States.  The  plaintiff  in  error 
there  made  a  contract  with  an  alien  min- 
ister, residing  In  England,  by  the  terms  of 
\shich  he  was  to  remove  to  the  city  of 
New  York  and  enter  into  its  service  as 
lector  and  pastor.  It  was  claimed  this  con- 
tract was  forbidden  by  the  act  of  Congress. 
The  United  States  circuit  court  held  that 
the  contract  was  within  the  prohibition  of 
the  statute,  and  rendered  judgment  accord- 
in(0y.  The  judgment  was  reversed  by  the 
Supreme  Court,  holding  that,  while  the  con- 
tract was  within  the  letter  of  the  statute, 
it  was  not  within  the  statute,  because  not 
within  the  spirit  nor  within  the  intention 
of  its  makers.  The  Intention  of  the  act, 
it  was  held,  was  to  prevent  importation 
of  cheap,  unskilled  labor,  and  to  prevent 
the  practice  of  large  capitalists  in  this 
country  to  contract  with  their  agents 
abroad  for  the  shipment  of  targe  numbers 
of  ignorant  and  servile  laborers,  under  con- 
tract by  which  the  employer  agreed,  upon 
the  one  hand,  to  prepay  their  pEuisage, 
while,  oo  the  other  hand,  the  laborers 
agreed  to  work,  after  their  arrival,  for  a 
certain  time  at  low  wages.  The  effect  of 
this  was  to  break  down  the  labor  niarket, 
and  to  reduce  other  laborers  engaged  in 
like  occupations  to  the  level  of  the  aseiited 
immigrant,  and  was  never  intended  to  in- 
clude or  prevent  the  employment  of  a  min- 
ister to  conduct  religious  nervices.  Mr. 
Justice  Brewer,  in  delivering  the  opinion 
of  the  court,  said:  "But  beyond  all  these 
matters  no  purpose  of  action  against  re- 
ligion can  be  imputed  to  any  legislation, 
state  of  national,  because  this  is  a  religious 
people.  This  is  historically  true.  From  the 
discovery  of  this  continent  to  the  present 
hour,  there  is  a  single  voice  making  th' 
aflimiation.  The  commission  to  Chiistopht 
Columbus,  prior  to  his  sail  westward,  : 
from  'Ferdinand  and  Isabella,  by  the  Qraee 
of  Ckid,  King  and  Queen  of  Castile,'  and 
recites  that  'it  ie  hoped  that  by  Qod' 
assistance  some  of  the  continents  and 
islands   in   the  ocean   will  be   discovered, 

Coming  nearer  to   the  present   time,  ^ 
may  call  attention  to  the  provisions  of  si 
tion  3  of  the  Enabling  Act.  which  required 
our  Constitutional  Convention  to  provide  in 


the  Constitution  that  perfect  toleration  of 
religious  sentiment  shall  be  secured,  and 
that  no  inhabitant  of  this  state  shall  ever 
molested,  in  per»on  or  property,  on  ac- 
count of  his  or  her  mode  of  religious  wor- 
ship. And  this  provision  appears  as  9  Z, 
art.  1,  of  tha  Constitution.  In  the  coneti- 
<ns  of  the  various  states  we  find  the 
constant  recognition  of  religious  obligations. 
We  find  language  which,  either  directly  or 
by  clear  implication,  recognices  a  profound 
'enoe  for  religion,  and  an  assumption 
that  its  influence  is  essentia]  to  the  well- 
being  of  the  community.  The  preamble  to 
own  Constitution  is:  "Invoking  the 
guidance  of  Almighty  God,  In  order  to  se- 
and  perpetuate  the  blessing  of  liberty; 
to  secure  just  and  rightful  government;  to 
promote  our  mutual  welfare  and  happlneas, 
the  people  of  the  state  of  Oklahoma, 
do  ordain  and  establish  this  Constitution." 
The  happiness  of  any  people,  and  the 
good  order  and  preservation  of  any  govern- 
ment, must  esspntialty  depend  upon  piety, 
religion,  and  morality.  These  cannot  be 
generally  diffused  throughout  a  community, 
except  by  the  institution  of  the  public  wor- 
ihjp  of  Ood  and  of  public  instruction  in 
piety  and  religion.  We  should  not  impute  to 
the  framers  of  our  Constitution,  and  to  the 
members  of  Congreaa  who  enacted  the  En- 
abling Act,  the  intention  to  prevent  or  in- 
terfere with  public  worship  under  the  gen- 
eral terms  to  suppress  the  liquor  traffic. 

Mr.  Justice  Brewer,  in  the  Church  of  the 
Holy  Trinity  Case,  supra,  made  use  of  this 
illustration:  "Suppose  in  the  Congress  that 
passed  this  act  some  member  had  offered  a 
bill  which,  In  terms,  declared  that,  if  any 
Koman  Catholic  Church  in  this  country 
shauld  contract  with  Cardinal  Manning  to 
come  to  this  country  and  enter  into  it« 
services  as  pastor  and  priest;  or  any  Epis- 
copal Church  should  enter  into  a  like  con- 
tract with  Canon  Farrar;  or  any  Baptist 
Church  should  make  similar  arrengementa 
with  Rev.  Mr.  8purgeon;  or  any  Jewish 
Synagogue  with  some  eminent  rabbi,  such 
contract  should  be  adjudi^  unlawful  and 
void,  and  the  church  making  it  be  subject 
to  prosecution  and  punishment,  can  it  be 
believed  that  it  would  have  received  a 
minute  of  approving  thouglit  or  a  single 
votef  Yet  it  is  contended  that  such  was, 
in  effect,  the  meaning  of  this  statute.  This 
construction  invoked  cannot  be  accepted  as 
correct.  It  is  a  case  where  there  was  pre- 
sented a  definite  evil,  in  view  of  which  the 
legislature  used  general  terms  with  the  pur- 
pose of  reaching  all  phases  of  that  evil, 
and  thereafter,  unexpectedly,  it  is  developed 
that  the  general  huiguage  thus  employed 
is  broad  enough  to  reach  cases  and  acts 
which  tbe  whole  biatory  and  lif«  of  the 
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country  kStbi  eouM  not  hATa  b««n  inten- 
tioDAUy  legUUted  agaisat.  It  ia  the  dut; 
of  the  courU,  under  thoee  eircumstanCM, 
to  mj  that,  howSTer  brokd  the  language 
at  the  statute  ma.;  be,  the  act,  aIthoiig)i 
within  the  letter,  is  not  within  the  inten- 
tion of  the  legialature,  and  thereiore  can- 
not he  within  the  statute." 

Supjioae,  in  our  Coaetitutional  CoBven- 
tioQ,  some  membw  had  otTered  a  section 
which,  in  expieiH  terms,  declared  againat 
the  uae  of  wine  in  aacramental  Hrvices  b; 
uiy  churcb  within  this  ttate,  and  that  the 
transportation  and  use  of  such  wine,  eolsly 
fw  Boch  purpose,  would  subject  the  mem- 
bers of  that  church  to  prosecution  and  pun- 
ishment; can  it  be  believed  it  would  hare 
received  a  minute  of  approving  thought  or 
a  single  vote? 

We  have  here  a  case  wliere  there  was 
preeented  a.  deSnite  evil,  intoxication  aad 
mtemperance  incident  to  the  <»dinary  use 
snd  traffic  in  intoxicating  liquors,  In  view 
o!  which  the  memliers  of  the  Coaetitutional 
Convention  used  general  terms  with  the 
pnrpose  of  reaching  all  phasea  of  that  evil. 
The  gvieral  langnage  used  ia  broad  enough, 
in  its  literal  interpretatioD,  to  cover  such 
fermented  wine  used  for  sacramenta]  pur- 
poses, which  the  whole  history  and  life  of 
this  nation  affirms  could  not  have  been 
mtentionally  I^UIated  against.  In  the 
ordinary  transactions  of  life  we  find  Every- 
where a  clear  and  positive  recognition  of 
the  importance  and  necessity  of  public  wor- 
ship, and  the  fostering  in  every  way  poesi- 
ble  of  religious  institutions.  The  custou 
of  opening  sessions  of  deliberate  bodies  and 
most  conventions  with  prayer;  our  laws 
requiring  observance  of  the  Sabbath;  the 
general  cessation  of  all  secular  business,  the 
closing  of  courts  and  legislatures,  and  other 
similar  public  assemblies  on  tlie  Sabbath; 
the  various  churches  and  church  orgsnisa- 
tions,  which  abound  in  every  city,  town, 
and  oommunity;  the  multitude  of  charitable 
organisations  existing  all  over  the  country 
itnder  Cfaristhin  auxpices;  the  missionary 
■wrietiea  and  asiociations  which  receive  gen- 
eral support  in  aiming  to  establish  the 
Christian  religion  in  every  quarter  of  the 
jclobe — these,  and  many  other  matters  which 
m^ht  be  noticed,  are  emhlemB  of  Christian- 
ity, and  emphasize  that  "man's  chief  sod 
hi^est  end  is  to  glorify  God,  snd  fully  to 
enjoy  Him  forever."  That  he  may  do  so 
intelligently,  and  acoording  to  the  dictates 
of  his  own  conscience,  is  the  primary  pur- 
pose of  All  Chrifltian  civil  illation.  The  gen- 
eral terms  used  in  the  prohibition  section 
of  the  Constitution  should  not  be  construed 
to  prevent  religious  worship,  and  in  that 
manner  defeat  the  very  purpose  of  the  act, 
which  was  to  conserve  morality  and  religion 

L.R.A.19I8F. 


by   preventing   intemperance   and   in  toxica- 

The  well-lnown  rule  of  contemp«»neous 
construction  appUea  here.  The  aid  of  ctM- 
temporaneouB  construction  may  be  invoked, 
when  the  language  of  the  statute  is  doubt- 
ful and  cannot  be  mode  plam  by  the  help 
of  any  other  part  of  the  same  statute.  Un- 
der such  circumstanoeB,  the  court.may  con- 
sider wliat  was  the  construction  put  upon 
the  act  when  it  first  came  into  operation. 
1  Kent,  Com.  44S;  Lewit'e  Sutherland  Stat. 
Con.  472.  Upon  examination  of  the  various 
acts  of  the  legislature  since  statehood,  we 
And  that  sacramental  wines  were  expressly 
excepted  from  the  provisions  of  the  Act  of 
1907-1908  (Laws  of  1807-1908,  chnp.  69)  and 
in  each  sucoeeding  act.  From  this  it  appear* 
the  legislature  construed  the  provisions  of 
the  Constitution  ilot  to  include  wine  f<« 
sacramental  purposes.  The  exception  found 
ia  the  Act  of  1B07-8  is;  "The  provision  of 
this  act  shall  not  apply  to  ...  the  use 
of  wine  for  sacrament«l  purposes  fn  re- 
ligious bodies." 

The  language  in  the  Act  of  1610-11 
(Laws  1910-11,  chap.  70)  ia:  "The  provi- 
sions of  this  act  shall  not  apply  to  that 
( liquors)   for  sacramental  purposes." 

In  the  case  of  Creek  County  v.  Alexander, 
—  Okla.  — ,  1B9  Fac.  311,  it  was  held  that 
when  apparent  that  a  strict  interpretation 
of  a  partkalar  statute,  construed  atone, 
would  defeat  the  intention  of  the  legisla- 
ture, as  shown  by  other  legislative  enact- 
ments which  relate  to  the  same  subject, 
and  which  have  been  enacted  in  pursuance 
of  and  according  to  general  purpoaes,  in 
accomplishing  a  particular  result,  such  con- 
struction should  not  be  adopted.  The  aec- 
.tion  of  the  Constitution  and  acts  of  the 
legislature,  so  far  as  they  deal  with  the 
prnhibitinn  question,  were  eDacted  m  pur- 
suance of  and  according  to  the  general  pur- 
pose of  suppressing  the  evils  incident  to 
the  liquor  traffic,  and  to  prevent  the  in- 
temperate use  of  intoxi^^ating  liquors.  In 
the  ease  just  referred  to,  in  the  opuiion  by 
the  present  chief  justice,  it  was  said:  "It 
is  a  cardinal  rule  in  the  construction  of 
statutes  tliat  the  intention  of  the  legisla- 
tiu-e,  when  ascertained,  must  govern,  and 
that  to  ascertain  the  intent  all  the  various 
provisions  of  legislative  mactments  upon 
the  particular  subject  should  be  construed 
together  and  given  effect  as  a  whole.  .  .  . 
When  the  language  of  a  statute  is  dubious, 
the  court,  in  construing  it,  will  consider 
the  reason  and  intent  of  the  law  to  die- 
cover  its  scope  and  true  meaning.  .  .  , 
Subsequent  legislative  enactments  may  be 
considered  as  an  aid  in  the  interpretation 
of    the    prior    legislation   upon   the   tame 
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Another  juIb  of  oonitniction,  under  which 
WB  arrive  at  the  conclusion  th»t  preventioa 
of  the  uae  of  wine  in  the  MUTamental  aer- 
vice  WBB  not  intended,  is  the  eonitruction 
placed  upon  »  Htatute  by  offlciaJi  ch^i^ed 
with  the  duty  of  enforcing  the  statute, 
either  at  or  near  the  time  of  the  enact- 
ment, and  ia  a  juBt  medium  for  judicial  in- 
terpretatien.  Thi«  rule  was  recognized  by 
this  murt  in  the  caee  of  Hunter  t.  St«.te,  49 
Okla.  672,  1&4  Pac.  646,  where  Justice 
Hardy,  in  delivering  the  opinioD,  said:  "If 
there  were  any  d!oubt  of  this  being  the 
correct  conitruetioa  of  these  itatutes,  ud- 
lees  the  legiilative  intmit  to  the  contrary 
were  clearly  apparent,  the  fact  that  in  the 
Tarious  counties  officialB  charged  with  the 
enforcement  thereof,  from  the  date  of  the 
statute  until  the  present,  in  the  discharge 
of  their  duties  under  thti  Revenue  I«ws  of 
the  territory  and  etate,  have  given  luch 
statute  the  aame  construction  as  we  give, 
would  be  of  great  weight,  and  we  would 
not  disregard  Buch  construction  without 
the  most  cogent  and  persuasiTe  reasone." 

In  the  case  of  Kelly  v.  Hultnomah 
County,  18  Or,  306,  22  Pac  1110,  the 
supreme  court  of  Oregon  said;  "It  b  b«- 
lieved  that  the  construction  here  given  to 
these  provisions  is  the  same  they  received 
by  ttiose  cliarged  with  the  duty  of  their 
execution  ever  since  their  enactment,  and 
this,  of  itself,  would  be  sufficient  to  turn 
the  scale  if  the  question  were  doubtful.  In 
all  cases  where  those  persons  whose  duty  it 
is  to  execute  a  law  have  uniformly  given  it 
a  pedicular  construction,  and  that  con- 
struction has  been  acquiesced  in  and  acted 
upcm  for  a  long  time,  it  is  a  contemporary 
exposition  of  the  statutes  which  always 
oomtnands  the  attention  of  the  courts,  and 
will  be  followed  unless  it  clearly  and  mani- 
festly appears  to  be  wronif." 

In  1892,  by  an  act  of  Congress  (27  Stat. 
at  L.  260,  chap.  234,  Comp.  Stat.  1B16,  5 
4l3aa,  it  waa  made  a  crime  to  introduce, 
under  any  pretense,  any  ardent  spirits, 
wine,    or    intoxicating   liquors,    of   whatso- 


ever kind,  into  the  Indian  Territory.  In 
1S95,  by  aa  act  of  Congress  (28  Stat,  at  L. 
693,  ehap.  145),  it  was  provided  "that  any 
person,  whether  an  Indian  or  otherwise, 
who  shall,  in  said  territory,  manufacture, 
sell,  give  away,  or  in  any  manner,  or  by 
any  means  furnish  to  anyone,  either  for 
himself  or  another,  any  vinous,  malt,  or 
fermented  liquors,  or  any  other  intoxicating 
drinks  of  any  kind  wtiatsoever,  whether 
medicated  or  not,  or  who  shall  carry,  or 
in  any  manner  have  carried,  into  said  ter- 
ritory any  such  liquors  or  drinka,  .  .  , 
shall  be    •     .    .    punished,"  etc. 

It  must  be  admitted  the  terms  oS  this 
act  are  sufficiently  comprehensive  to  Include 
every  kind  of  fermented  and  intoxicating 
liquors.  In  the  case  of  Ex  parte  Webb,  22& 
U.  S.  663,  6Q  L.  ed.  1248,  32  Sup  Cf.  Rep. 
769,  this  act  was  held  to  be  in  full  force 
and  effect,  after  statehood,  in  that  portion 
of  the  state  formerly  known  aa  Lidian 
Territory.  lArge  sums  of  money  have  been 
appropriated  by  Congress,  since  statehood, 
for  the  purpose  of  enforcing  this  act  in  the 
eastern  portion  of  the  etate.  To  that  end 
special  prosecutors  and  enforcement  officers 
were  appointed,  and  many  prosecutioDS  bad 
in  the  United  States  courts.  Yet  in  no 
instance,  so  far  as  we  know,  has  any 
officer  cliarged  with  enforcement  of  that 
act  undertaken  to  apply  it  to  the  vme  of 
wine  for  sacramental  purposes. 

We  conclude  that  the  use  of  wine  for 
saca^mmtal  purposes  in  divine  worship  is 
no  part  of  the  evil  of  intemperance,  the  sup^ 
pression  of  which  is  the  object  and  piirpoa* 
of  the  Prohibition  Law  of  this  state,  and 
therefore,  the  general  term  "intoxicating' 
Uquors,"  as  used  in  i  46,  art.  25,  of  tbe 
Constitution,  does  not  include  wine  when 
used  solely  for  such  purpose. 

The  judgment  will  be  reversed  and  the 
case  remanded,  with  directions  to  grant  the 
relief  prayed  for. 

Sharp,  Ch.  J.,  and  Tnrner,  Hardy, 
Brett,  Ralney,  Hll«y,  and  Ttelnger,  JJ., 
concurring.     Kane,  J.,  not  participating. 


Annotation  —  Applicability  to  wines  intendad  for  sacramental  pur- 
poses, of  regulations  in  relation  to  intoxicating  liquors. 


A  search  has  disclosed  no  case  other 
thftn  Db  Hasql-e  v.  Atchtson,  T.  &  S.  F. 
R.  Co.  ante,  259,  dealing  with  the  ap- 
plicability of  Liquor  Laws  to  wines  in- 
tended for  Bacramental  purposes.  The 
ordinary  form  of  statute  or  constitu- 
tional provision  dealing  with  intoxicating 
liquors  expressly  excepts  wine  so  in- 
tended, from  the  operation  of  the  law. 
In  the  absence  of  such  an  express  pro- 


vision, a  question  of  construction  arises. 
The  constitutional  prohibition  involved. 
in  De  Hasque  v.  Atchison,  T.  &  S.  P. 
E.  Co.  applied  to  intoxicating  liquors 
generally,  and  made  no  exception  of 
wines  used  for  sacramental  purposes. 
The  court,  by  construction,  held  that 
such  an  exception  existed.  The  question. 
as  to  the  power  to  prohibit  the  tnmspor- 
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tation  or  possession  of  wines  intended 
for  sacramental  purpose  did  not,  there- 
fore, ariw.  It  has  been  held  that  a 
manicripality  is  without  power  to  pro- 
hibit or  regulate  the  sale  of  intoxicating 
tiqaor,  without  excepting  sales  for  me- 


dicinal, pharmaceutical,  or  Baorametital 
purposes,  ander  statutory  authority  to 
regulate  or  prohibit  sales  of  intoxicating 
liquor  except  for  the  above  purposes. 
Akerman  v.  Lima  (1S98)  8  Ohio  S.  &  C. 
P.  Dec.  430,  7  Ohio  N.  P.  82.    W.  A.E. 


AMY  L.  ASKEY,  Respt, 


(—  Wash.  — ,  172  Pftc.  887.) 

Erldcnce  —  death     certlflcate  —  prior 
disease. 

1.  A  denth  certificate  tiled  by  the  bene- 
ficiary with  a  life  InmiTance  compMiy  In 
proof  of  loBB  IB  not  evidence  of  any  diHease 
Biiffeml  by  insured  Beveral  years  prior  to 
destli. 

For  other  oasee,  see  Evidence,  IT.  e,  in  Dig. 

1-52  S.  S. 
Saoae —  teetimouy    as    to    condition    of 

Insured. 

2.  Nonexpert  teatimon;  of  relatives  of  an 
insured  is  admisaible  as  to  hia  physical  con- 
dition and  absence  of  indicationa  of  tuber- 
cular disease,  in  an  action  to  recover  on  the 

For  other  ctuei,  aee  Svidtnoe,  Til.  d,  wt  Dig. 

1-59  N.  8. 
Sain«   —   want     of     information     from 

phvalclan. 

3.  Upon  the  qaeititm  of  bad  faith  in  deny- 
ing exiatence  of  tubercular  diaeaae  in  an 
application  for  life  insurance,  evidence  of 
insured'a  wife  that  hia  physician  at  no  time 
imparted  to  her  information  that  inaured 
won  tubercuiar  ia  not  admisatble. 

for  other  cmea,  tee  Evidence,  XI.  t,  in  Dig. 

1-59  W.  B. 
Same  —  declarations  as  to  malady. 

4.  Upon  the  question  of  fraudulent  intent 
in  denvins  a  tubercular  condition  In  an  ap- 
plication tor  inBUrsncc,  evidence  of  declara- 
tions of  insured  at  the  time  he  changed 
climate  for  hia  health,  t^at  he  had  pneu- 
monia, are  admissible. 

For  other  casea,  gee  Evidenee,  X.  d,  in  Dig. 
ISZ  K.  8. 

Note.  —  Aa  to  sdmissibility  of  declara- 
tinns  of  insured  tending  to  show  good  faith 
regarding  statements  in  hia  application,  aee 
annotation  following  this  case,  poet,  271, 
and  references  therein  to  annotatirais  on 
related    questions. 

The  relevancy  of  evidence  as  to  character 
or  reputation,  on  the  taaue  of  fraud  or  dia- 
honeaty  in  a  civil  case,  ia  treated  in  the  note 
to  Great  Western  L.  Ins.  Co.  v.  Sparks,  49 
L.1LA.(N.S.)  T24,  and  see  Bubsecuent  caae 
of  Raemusson  v.  North  Coast  F.  Ins.  Co. 
L.R.A.1*1SC,  ll7e. 
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Same  —  character  for  truth. 

5.  Evidence  of  the  character  of  inaured 
as  to  truth  and  veracity  ir  admisaible,  where 
payment  of  a  life  policy  is  denied  becauae 
of  his  allied  fraud  in  making  false  repre- 
nentationa  as  to  his  health. 
For  othtr  oatet,  tee  Evidence,  XL  o,  in  Dig. 

l-5i  N.  S. 
Appeal  —  Inadmissible  evidence  —  non- 
prejudicial error. 

0.  The  sduiission  of  evidence  of  declara- 
tions by  a  man  to  his  wife,  that  his  physi- 
cian informed  him  he  had  atomach  trouble, 
is  nonprejudicial,  where  there  la  evidmce 
that  about  the  time  in  question  he  did  have 
trouble  with  his  stomach  and  appendix. 
For  other  caaea,  gee  Appeal  and  Error,  VII. 
m,  S,  a,  (3),  in  Dig.  1-5$  N.  B. 

(April  30,  1018.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  Comity 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amoimt  alleged  to  be  due 
on  a  life  insurance  policy.    Af&rmed. 

The  facts  are  stated  in  ths  opinion. 

Meaars.  H.  T.  Granger  and  Jamea  H. 
Mcintosh  for  appellant. 

!iIesBrB.  Bansman,  Oldham,  &  Ooodale, 
for  respondent: 

In  order  to  avoid  a  life  insurance  policy 
on  the  ground  of  misrepresentation,  the 
burden  is  upon  the  insurance  company  to 
prove  that  a  misstatement  was  made,  and 
that   it  was   knowingly   made,   with  intent 

Ley  V.  Metropolitan  L.  Ins.  Co.  120  Iowa. 
203,  01  N.  W.  SSBj  Quinn  v.  Mutual  L.  Ins. 
Co.  SI  Wash  543,  163  Pac.  32;  Brigham  v. 
Mutual  L.  Ins.  Co.  B6  Wash.  196,  163  Pac. 
380;  Goertt  v.  Continental  L.  Ins.  &  Invest. 
Co.  95  Waah.  368,  163  Pac  938. 

If  a  declaration  is  offered  for  the  pur- 
pose of  showing  intent,  knowledge,  or  state 
of  mind  of  the  declarant,  it  ia  relevant,  and 
therefore  admisaUjla  If  offered  as  evi- 
dence of  tlte  ultimate  fact,  it  is  not. 

Wigmorc,  Ev.  ££  266.  266,  172S;  Klein  v. 
Knights  &  Ladies  of  Security,  87  Wash. 
17e,  LRA.1S16B,  8ie,  161  Pac.  241;  Goertz 
V.  Continental  L.  Ins.  &  Invest.  Co.  96 
Wash.  368,  163  Pac  938;  Mutual  L.  Ins. 
Co.  V.  Hillmon,  146  U.  S.  286,  36  h.  ed.  706. 
12  Sup.  Ct.  Rep.  909.;  Towne  v.  Towne,  191 
111.  478,  61  N.  E.  426;  Rasmusson  v.  North 
Coast  F.  Ins.  Co.  83  Wash.  669,  L.R.A.1916C, 
1179,  145  Pac.  610. 
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Per  OurUm: 

The  respondent,  aa  beneficiary  in  a  policy 
of  Inauranoe  i«sued  by  the  appellant  upon 
the  life  of  hvr  husband  George  M.  Aekey, 
who  died  on  Auf^ist  0,  1916,  brought  suit 
to  r«<^>ver  thereon.  The  appell&nt  set  up 
ae  an  affirmative  defense  that  the  insured 
made  appliiiition  for  insurance  on  July  30, 
11115.  and,  in  response  to  the  question, 
"Have  you  ever  Buffered  from  any  ailment 
or  disease  of  the  heart  or  lunge?"  answered 
that  in  1911  he  autfered  a  severe  attack 
of  pueumotiia  for  several  weeks,  from 
whiL'h  be  had  recovered,  the  only  physician 
consulted  by  him  beinjr  Dr.  Klamke,  of 
Port  Gamble,  Washington.  To  the  <iuee- 
tiona  whether  he  had  ever  suffered  from 
''dii-case  of  the  stomach  or  intetttiiies,  liver. 
kidDejH  or  bladder,"  and  "Have  you  con- 
sulted a  physician  for  any  ailment  or  dis- 
ease not  included  in  your  above  answers?" 
his  resporiBe  was  "No."  The  answer  to  the 
complaint  then  sets  forth  that:  "The  de- 
fendant further  allugea :  That  the  eaid 
statements  in  said  application  were  false, 
and  were  known  by  the  said  George  M. 
A 9 key  to  be  false  at  the  time  the  said 
Btatements  were  made.  That  they  were 
material,  and  that  the  same  were  made  for 
the  purpose  of  deceiving  and  defrauding  this 
defendant  in  this:  That  the  said  Askey 
stated  tiiat  he  had  suffered  from  the  dis- 
ease of  pneumonia  in  1911,  and  that  be 
had  not  consulted  a  physician  for  any  ail- 
ment or  ditease  not  included  in  said 
answers,  whereas  in  truth  and  in  fact  the 
said  George  U.  Askey,  Buffered  in  1911  and 
1912  from  the  disease  of  tuberculosis,  and 
consulted  and  waa  treated  by  one  Ur. 
Klamke  for  tuberculosis  at  that  time. 
That  had  the  defendant  known  that  said 
statcmeuts  were  false  it  would  not  have 
issued  the  policy  sued  upon  io  this  cause. 
That  It  relied  upon  eaid  statements,  and 
belieied  the  same  to  be  true,  and  was  in- 
duced therebif  to  eKecute  and  deliver  the  »aid 
polii-y  of  life  insurance." 

Tlic  cause  was  tried  to  a  jury,  which 
returned  a  verdict  for  the  beneficiary  for 
the  amount  of  the  policy,  upon  which  judg- 
ment was  rendered  in  favor  of  the  respond- 
ent. The  insurance  company  appeals,  as- 
si^ninj;  as  errors  the  insufficiency  of  the 
evidence    and    the    Improper    admission    of 

(hir  statute  governing  contracts  of  insur- 
ance provides  that  "no  oral  or  written  mis- 
representation or  warranty  made  in  the 
negotiation  of  a  contract  or  policy  of  insur" 
ance,  by  the  assured  or  in  his  behalf,  shall 
be  deemed  material  or  defeat  or  avoid  the 
policy  or  prevent  its  attacking,  unless  such 
mitsrepresentation  or  warranty  ia  made  with 
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the  intent  to  deceive."    Bern.  Code,  }  9059- 
34. 

In  the  recent  case  of  Brigham  v.  Mutual 
U  Ins.  Co.  B5  Wash.  196.  163  Pac  380,  we 
held  that,  under  this  statute,  the  falsity 
of  representations  in  the  application  for 
insurance  would  not  defeat  the  policy,  un- 
less it  should  be  further  found  that  they 
were  made  with  intent  to  deceive  the  insur- 
ance company.  The  aSlrmative  defense  set 
up  in  this  case  imposed  the  burden  of  estab- 
lishing such  fraudulent  Intent  on  the  appel- 
lant. The  evidence  shows  that  the  insured, 
in  the  latter  part  of  the  year  1911,  while 
residing  at  Port  Gamble,  Washington,  was 
suffering  from  some  ailmmt,  which  he 
represented  in  his  application  for  insurance 
as  being  pneumonia.  On  the  advice  I>f  his 
attending  physician.  Dr.  Klamke,  he  went 
to  California  in  January,  1912.  He  ob- 
tained employment  there,  and  remained 
for  about  one  year  and  a  half  returniog  to 
Port  Gamble,  where  he  intermarried  with 
the  respondent  in  July,  1913.  He  autda 
application  to  appellant  for  insurance  on 
July  30,  1916,  being  at  that  date  twenty-six 
years  of  age.  A  careful  physical  evamln*- 
tion  of  him  was  made  by  the  appellant's 
medical  examiner,  who  found  no  indications 
of  tubercular  trouble,  An  analysis  of  bia 
urine  made  at  the  time  showed  indications 
of  albuminuria,  and.  on  that  account,  the 
appellant  would  not  issue  a  policy  unless 
the  applicant  agreed  that  his  age  for  pre- 
mium purposes  be  advanced  from  twenty- 
six  to  thirty-nine  years,  and  that  h«  would 
pay  the  increased  premium  exacted  for  the 
latter  age.  The  policy,  as  amended  to  this 
effect,  was  issued  on  September  27,  1915. 
The  insured  began  to  have  trouble  with  hia 
stomach  and  intestines  in  February,  1916, 
and  had  difficulty  in  retaming  his  food. 
In  the  latter  part  of  May,  1916,  he  waa 
operated  on  for  abscess  of  tha  appendix. 
He  never  regained  hia  health,  and  died  in 
loss  than  three  months  after  tho  operatioa. 
Among  the  proofs  •f  death  presented  to 
the  appellant  was  the  affidavit  of  l>r. 
Klamke,  in  which  he  stated  that  he  treated 
the  insured  for  "tuberculosis  of  the  lungs, 
flrst  time  in  1012  (1911);  sent  him  to 
California;"  that  the  immediate  -cause  of 
his  death  was  "general  tuberculosis,  lunga, 
larynx,  appendix,"  for  which  the  insured 
had  consulted  him  "four  years  ago."  ThU 
affidavit  of  Dr.  Klamke  is  the  only  evidence 
tending  to  show  that  the  insured  bad  suf- 
fered from  pulmonary  trouble,  other  than 
pneumonia.  If,  in  truth,  the  insured  had 
tuberculoeis,  there  is  no  evidence  showing 
that  he  had  knowledge  of  the  fact,  other 
than  the  natural  inference  that  one  really 
suffering  from  such  a  disease  would  prob- 
ably know  it.    Dr.  Klamke  wm  w)t  called 
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M  a  iritiiMi,  and  there  u  «o  proof  tluit  lie 
ever  informed  his  patient  that  he  wae  auf- 
ferjag  with  tnberntlotie. 

The  death  certlReate  filed  by  th*  reapond- 
«nt  was  not  proof  of  anj  disease  suffered 
bj  the  inaured  tour  or  ftve  years  prior  to 
death.  It  constituted  an  adrolasion  by  the 
respondent  that  the  statement  in  the  death 
certificate  was  probably  true.  Such  state- 
ment conatitnted  prima  facie  evidence, 
which  was  subject  to  refutation ;  and, 
eien  allowing  it  full  force  to  establish  the 
physical  condition  of  the  insured,  it  was 
not  proof  of  the  insured's  intent  to  deceive 
the  company.  The  weight  of  authority  ia 
that  the  proof  of  deatli  of  an  inaurpd  ia 
miiL-luBive  only  of  the  fact  of  death,  and 
ia  merely  prima  facie  evidence  of  any  atate- 
menta  contained  as  to  the  past  health  of 
the  insured.  Spencer  v.  Citizen's  Mut.  1^ 
Ins.  As30.  3  Misc.  458,  23  N,  V.  Supp.  178; 
John  Hancock  Mut.  L,  Ins.  Co.  v.  Dick,  117 
Miii.  SIB,  44  h.RJi.  848,  78  N.  W.  9; 
Fidelity  Mut.  Life  Asso.  v.  Ficklin,  74  Md. 
172,  Z\  AtL  680,  23  Atl.  197;  May,  Ina.  4th 
ed.  ;g  460,  465;  Mutual  Bun.  L.  Ins.  Co.  v. 
Newton,  22  Wall  32,  22  L.  ed.  793;  Mutual 
Ben.  L.  Ina.  tij,  y.  Higginbotham,  95  U.  S. 
3S0,  390,  24  L.  ed.  409,  .503.  See  also  Boy- 
Ian  V.  PrudentUl  Ins.  Co.  IS  Misc.  444,  42 
K.  Y.  Supp.  52,  wherq  the  testimony  of  the 
muther  of  the  assured,  con tradii' ting  the 
])h}'«ician'a  certiricate,  was  held  admissible 
as  proof  of  the  veracity  of  health  state- 
ments in  the  application  for  insurance,  and 
tuSicient  to  raise  an  issue  upon  that  fact. 

In  rebuttal  of  the  inference  of  George  M. 
Askey's  knowledge  of  hia  condition,  raised 
by  the  aflidavit  of  Dr.  Klamke,  there  is  the 
testimony  of  the  physician  of  the 
rumpany,  who  made  a  thorough 
tine  of  the  insured  and  found  no  indications 
of  tubercular  trouble.  There  is  also  the 
testimony  of  the  soliciting  agent  of  the 
iniurunce  company,  that  the  applicant  had 
no  appearance  of  consumptive  disease  and 
WIS  regarded  by  him  as  a  good  risk.  The 
vife  and  mother-in-law  of  the  insured  alao 
leslified  that  he  had  no  indications  of  pul- 
monary trouble.  In  view  of  the  evidence, 
it  19  apparent  that  the  appellant  failed  to 
'inclusively  establish  intent  to  deceivi 
the  part  of  the  insured.  Viewing  the 
denie  in  the  light  most  favorable  to 
appellant,  it  must  be  held  that  it  presented 
Mch  a  conflict  as  to  raise  a  question  for 
tlic  jury. 

The  appellant  contends  that  it  was  error 
OB  the  part  of  the  court  to  admit  tlie  tes- 
timony of  the  wife  and  mother-in-law  of 
the  insured,  as  to  his  phyaical  condition 
*sd  the  abaance  of  indications  of  tubercular 
diseaae.     Nonexpert  opinion  evidence  of  the 
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I^ysical  condition  and  a 
dividual  is  generally  held  to  be  admissible. 
Horwiti's  Jones,  Ev.  {  360;  Ferguson  v. 
Davia  County,  67  Iowa,  601,  10  N.  W.  906; 
Billings  V.  Metropolitan  L.  Ins.  Co.  70  Vt. 
477,  41  Atl.  518. 

We  have  held  such  evidence  competent 
upon  the  issue  of  intent,  in  the  case  of 
Coertz  v.  Continental  L.  Ins.  4  Invert.  Co. 
05  Wash.  3B8,  183  Pac.  938,  where  the 
testimony  of  acquaintances  and  asnocintes, 
who  had  adequate  opportunity  for  observa- 
tion, was  admitted  for  the  purpose  of  re- 
butting any  presumption  of  knowledge  on 
the  part  of  the  Insured  that  he  was  suffer- 
ing at  the  time  with  the  disease  from  which 
he  afterward  died. 

Objection  is  also  urged  against  the  admis- 
sibility of  the  testimony  by  the  respondent 
to  the  efTect  that  Dr.  Klamke,  at  no  time 
prior  to  her  marriage  nor  the  birth  of  her 
rhildren,  ever  imparted  to  her  information 
that  the  insured  was  tubercular.  We  think 
such  evidence  waa  inadmissible,  bat  con- 
stituted nothing  more  than  harmless  error, 
insufficient,  in  the  light  of  the  other  facta 
in  the  case,  to  warrant  the  grunting  of  a 
new  trial.  It  was  negative  eviiience  of  the 
HimsieBt  character,  neither  proving  nor  dis- 
proving any  of  the  iasucs. 

The  appellant  contends  that  the  court 
committed  prejudicial  error  in  allowing  the 
respondent  to  testify  that  the  inaured  told 
her,  just  prior  to  leaving  for  California  on 
account  of  his  health,  that  he  had  pneu- 
monia; that  this  evidence  naa  clearly 
hearsay,  and  lacks  the  elements  of  res 
geslff.  The  respondent  contends  that,  inas- 
much as  the  inaured  was  charged  with  mak- 
ing false  representations  as  to  hia  physical 
condition,  the  declaration  waa  admisaible,  in 
order  to  show  what  he  thought  was  the 
trouble  with  him,  and  hence  waa  evidence 
addressed  to  the  question  of  his  good  faitb, 
and  tending  to  show  want  of  knowledge  on 
his  part  that  he  was  afllicted  with  any 
tubercular  disease.  The  authorities  are 
somewhat  at  variance  upon  the  question  of 
the  admissibility  of  prior  declaration  a  of 
an  insured  in  an  action  by  hia  beneficiary, 
and   fine  distinctions   are   made   in   the   ad- 

.  mission  or  rejection  of  such  evidence,  each 
caae  often  being  governed  by  its  particular 

'  facta.  In  2  Bacon,  Life  A  Acci,  Ins.  4th  ed. 
S  836,  it  is  said:  "In  an  action  by  the 
assignee  or  bcncRciary  of  the  policy,  decla- 
rations and  admissions  of  the  assured  made 
at  a  time  prior  to  and  remote  from  the 
application,  and  disconnected  with  any  act 
or  fact  showing  hia  condition  of  health, 
are  incompetent  for  the  purpose  of  contra- 
dicting the  statements  made  in  the  appli- 
cation; but,  if  it  appear  otherwise  than  by 
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ttie  declarations  of  isaured  that  Bucb  state- 
ments were  untrue,  then  hia  prior  declara- 
tions are  admissible  to  show  tinonledge  on 
hia  part  of  the  faUitj  of  such  anewers; 
and  statements  made  by  the  assured 
shortly  prior  to  his  applicatioo  concerning 
liiit  health,  in  connection  with  facta  ex- 
hibiting  hia  then  state  of  health,  are  prob- 
ably admissible  upon  the  question  of  the 
truthfulnsas  of  the  answers  made  by  hUn 
in  such   application." 

^Vhile  the  last  clause  of  the  foregoing 
statement  would  seem  to  sustain  the  con- 
tention of  respondent,  the  authorities  cited 
as  supporting  it  are  addressed  to  declara- 
J-icns  in  contradiction  of  statements  in  the 
application  for  insurance.  In  the  present 
iBsc,  we  are  concerned  with  declarations  of 
tJie  insured  confirming  hia  application,  and 
testified  to  by  the  beneficiary  as  made 
directly  with  herself.  They  were  made  at 
a  time  when  the  decedent  was  not  con- 
templating insurance,  and  when  he  was 
sulTering  from  disease.  As  evidence  that 
the  insured  at  that  time  waa  Buffering 
with  pneumonia,  such  testimony  should  be 
closely  scrutinized,  coming  as  it  does  from 
the  party  in  interest.  But,  bearing  in 
mind  that  one  of  the  issues  is  the  good 
faith  and  lack  of  intent  to  deceive  on  the 
part  of  the  insured,  the  question  is, 
Should  the  evidence  be  admissible  for 
that  purpose!  While  the  general  rule  ia 
that  a  statement  made  by  the  insured  in 
liie  application  for  insurance  cannot  be 
impeached  by  evidence  of  his  prior  declara- 
tions, it  is  fairly  well  settled  that,  where 
there  is  substantive  evidence  of  tile  falsity 
of  such  statement,  proof  of  prior  declara- 
tions is  admissible  for  the  purpose  of 
showing  knowled(;e  of  auch  falsity.  Dil- 
leber  v.  Home  L.  Ins.  Co.  69  N.  Y.  236,  25 
Am.  Eep.  182;  Bawson  v.  Milwaukee  Mut. 
L.  Ins.  Co.  116  Wis.  841,  92  N.  W.  378; 
I'nion  Cent.  L.  Ins.  Co.  v.  Pollard,  04  Va. 
Ue,  36  L.R.A.  271.  64  Am.  Ht.  Rep.  T1S, 
26  S.  E,  421;  Hautthton  v,  Mtna,  L.  Ins. 
Co.  165  Ind.  32,  73  N.  E.  502,  74  N.  E. 
U13. 

If  such  declarations  arc  admissible  for 
the  purpose  of  showing  deceit,  they  ought, 
by  parity  of  rea^^^oning,  to  be  admissible 
to  show  good  faith.  This  principle  ia 
recognised  in  a  Canadian  decision,  where 
an  insured's  declaration,  prior  to  making 
an  application  for  insurance,  stating  his 
age,  was  admitted  in  evidence  for  the  pur- 
pose of  showing  good  faith  in  the  mis- 
titatement  of  his  age  in  the  application. 
Dilton  V.  Mutual  Reserve  Fund  Life  Asso, 
.*.  Ont.  h.  Rep.  434, 

The  question  is  one  of  first  impression 
in  tltiH  court,  and  seems  to  have  seldom 
;L.iisen  elsewhere.     The  rule  Is  stated  in  4 

L.R.A.lrt8P. 


Chamberlayne,  Ev.  (  2683,  m  follows  i 
"The  nature  of  the  issue  in  any  particular 
i-aae  may  render  good  or  bad  faith  con- 
stitueutly  relevant  as  component  parts  of 
the  right  or  liability  asserted  in  the  action. 
If  BO,  not  being  subject  to  direct  observa- 
tion, these  phases  of  the  mind  must,  like 
other  psychological  facta,  be  established 
circumstantially.  Among  facts  which  may 
properly  be  employed  in  airch  a  connection 
are  unsworn  statements." 

Section  2652  etatea  the  rule  in  other 
language,  as  follows:  "The  eJiiatence  of 
good  faith  or  its  opposite  may  l>e  proved, 
in  part  at  least  by  extrajudicial  state- 
ments, whenever  this  fact  is  relevant.  The 
only  effective  limits  which  can  be  set  to 
the  scope  of  such  declarations  are  those 
prescribed  by  probative  or  deliberative  rele- 

Horwitz's  Jones,  Ev.  after  discussing  the 
relevancy  of  collateral  facts  to  establish 
had  faith,  adds  in  i  146:  "But,  of  course, 
the  same  principle,  facta  apparently 
coUateral  may  be  proved,  if  they  show 
good  faith  or  prudence  or  the  knowledge 
or  information  on  which  a  person  has 
acted  when  such  fact  is  in  issue." 

^ee  also  Knights  of  Honor  v.  Dickson, 
102  Tenn.  255,  52  S.  W.  862,  where  it  U 
said;  "Falsehood  may  be  predicated  of  a 
misstatement  of  fact,  but  not  of  a  mis- 
taken opinion  as  to  whetlier  a  man  ha^ 
a  disease  when  it  is  latent  and  it  can  only 
be  a  matter  of  opinion.  As  to  what  a 
person  may  have  died  of  may  be  largely, 
.ot  altogether,  a  matter  of  opinion, 
about  which  attending  physicians  often 
diRBgree,  and,  as  to  such  matters,  their 
statement  made  can  only  be  treated  ai< 
representations  and  not  as  warranties;  and, 
if  made  in  good  faith  and  on  the  best  in- 
formation had  or  obtainable,  they  will  not 
itiate  a  policy,  if  incorrect,  and  not  wil- 
fully   untrue." 

This  rule  is  in  line  with  that  announced 
the  cases  holding  evidence  of  one's   in- 

nt  in  doing  an  act  may  be  shown  by 
his  prior  declarations.  See  Mutnal  L.  Irr. 
Co.  V.  Hlllmon,  145  C  S.  285,  36  L.  ed.  706. 
12  Sup.  Ct.  Rep.  e09.  Inanmuch  as  our 
statute  makes  the  insured's  intent  to  de- 
t  the  controlling  question,  in  avoiding 
a  policy  because  of  false  statements  ks  to 
health  made  to  the  insurer,  the  question 
of  good  faith  Is  a  very  material  one,  and 
ive  must  hold  that  prior  declarations  of  the 
nsured  which  tend  to  show  good  faith  are 
admissible  in  evidence. 

The  appellant  contends  tliat  tke  court 
erred  in  admitting  evidence  as  to  the  char- 
cter  of  the  insured  as  to  truth  anti 
eracity.  One  of  the  issues  wag  that  the 
insured    was    gnAty    of    fraud    upon    the 
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1  QiKkn^  f«lse  repre- 
aentatioiM  *a  to  hia  health.  An  exception 
to  the  general  rule  ag^itst  thi*  chaxactw 
of  toBtimoDy  in  civil  actions  ia  allcwed, 
vrtirre  fr»ud  la  imputed  againtb  &  man  de- 
iTAMd  »t  the  time  of  trial.  Bowemian  t. 
BoweraukD,  76  Htia,  4$,  27  N.  Y,  Supp.  579. 
Thia  court  has  applied  the  rule,  uader 
suek  cireamataDcet,  i«  tbe  caae  of  Raa- 
musBOD  V.  North  Coait  F.  Ina,  Co.  68 
Wash.  6«»,  LJl.A.iei6C,  3179,  145  Paa 
tilO,  declaring  anch.  evidence  admieuble, 
n-here  the  defense  was  that  the  insured  bad 
*wom  falsely  in  making  proofs  of  Iobi 
upon  a  fire  insurance  policy,  and  by  rea- 
BOB  of  hti  death  prior  to  trial  the  inaured 
was  unable  to  testify  in  denial  of  the 
('barge-  We  think  there  waa  no  error  in 
the  admiseton  of  character  evidence  under 
tbe  circumstancea  of  this  case. 

A  fnrther  contention  ie  made  that  the 
ivmrt  erred  in  permitting  the  respondent 
to  testify  that  her  husband  told  her  in 
February,  19ie,  that  Dr.  Klamka  informed 
him  lie  bad  atomach  trouble.  Tbe  objec- 
tion id  made  that  this  teBtimon;^  waa  in. 
competent,  irrelevant,  and  immaterial,  and 


that,  under  the  atatate  (Rem.  Codb,  I 
12U),  a  wife  cogid  not  teitify  to  com- 
muBications  made  to  her  by  kcr  husband 
during  marriage.  Whether  or  not  such 
tettiiaon;  was  improperly  admitted  on  any 
ground,  it*  admiaaion  waa  not  prejudicial, 
hiace  there  waa  evidenoe  that  the  deceased, 
at  the  period  testified  to,  did  Imve  trouble 
with  his  stomach  and  ^pendix,  undergoing 
an  operation  upon  the  latter  organ,  and 
that  be  continued  in  a  debilitated  condi- 
tion until  hia  death  a  few  monthe  later. 
The  nature  of  the  physical  trouble  prior 
tc  tbe  death  of  the  insured  having  been 
proved,  any  error  in  the  admission  of  testi- 
mony of  conversation  addressed  to  that 
fact  waa  harmlesB.  Tbe  effect  of  thia 
evidence  showing  death  following  an  opera- 
tion for  appendicitis  waa  to  rebut  the 
prima  facia  evidence  contained  in  the  proof 
of  death,  and  raise  a  conflict  in  tbe  evi- 
dence  for   the   determinatbn   of   the   jury. 

A  careful  examination  of  the  record 
leads  ua  to  the  conclusion  that  no  preju- 
dicial  error   occurred  in  the   trial 

The  judgment   is   affirm od. 

Petition  for  rehearing  denied. 


Annotatitm  —  AdmiasilMlity  of  dcclarationa  of  inaured  tending  to 
show  good  faith  regarding  atatementa  in  his  application. 


The  question  whether  evidence  is  ad- 
missible of  declarations  of  the  insured  to 
show  that  statemente  in  his  applioation 
for  insurance  were  made  in  bad  faith, 
is  treated  in  notes  to  Taylor  v.  Grand 
Lodge,  A.  0.  U.  W.  11  L.E.A.(N,8.)  92, 
and  Knights  of  Maccabees  v.  Shields, 
49  L.B.A.(N.S.)  853,  on  admissions  or 
statements  by  the  assured  outside  of 
his  application  as  evidence  against  his 
beneficiary. 

Research  has  disclosed  little  authority 
directly  on  the  question  indieated  in  the 
title  to  the  present  note.  In  A^zi  v. 
Kew  Yobk  L.  Ikb.  Co.  ante,  267,  it 
seems  that  a  correct  result  waa  reached 
on  th«  question  ,o£  the  ^missibility  of 
declarations  o£  the  insured,  teuding  to 
show  that  the  statements  in  his  applica- 
tion for  insurance  were  made  in  good 
taith.  However,  assuming  that  declara- 
tions of  the  insured  tending  to  show  bad 
Caitli  are  admissible,  where  there  is  sub- 
stantive evidence  of  the  falsity  of  state- 
Dicats  in  the  apj^ioation,  it  does  not 
seem  neeessarily  to  follow,  as  the  court 
reasons  IB  that  case,  that  declarations 
ai  the  insured  tending  to  show  good 
faith  are  eqtially  admissible.  In  the 
farmer  instance^  the  declaration  is 
against  the  interest  of  the  one  making 
LJLA.I918F. 


it,  white  in  the  latter  it  is  in  the  nature 
of  a  self-serving  declaration.  It  will  bo 
observed  that,  in  the  Askst  Cabs,  the 
court  states,  although  not  especially  em- 
phasizing this  fact,  that  the  declarations 
were  made  at  a  tjrae  when  the  decedent 
was  not  contemplating  insurance,  and 
when  he  was  suffering  from  disease. 
And,  under  the  circumstances  of  the 
case,  it  seenis  that  the  declarations  were 
properly  admitted  in  evidence  to  show 
the  good  faith  of  the  insured.  But  their 
admissibility  appears  to  be  beeaose  of 
the  exceptional  circumstances,  and  not 
because  of  any  general  rule  that,  since 
declarations  of  the  insured  are  admis- 
sible to  substantiate  a  claim  of  bad  faith, 
they  An  also  admissible  to  substantia;! e 
a  claim  of  good  faith. 

The  decision  in  the  Askei  Case  is  sup- 
ported by  Dillon  V.  Mutual  Reserve  Fund 
Life  Aaso.  (1903)  5  Ont  L.  Rep.  434, 
whidi  is  set  out  in  the  former  case. 
Tiiere  are  decisions  to  the  efEect  that, 
for  the  purpose  of  establisliiug  the  good 
faith  of  the  insured  in  making  the  state- 
ments in  his  application,  evidence  is  ad- 
missible of  information  which  he  had 
previously  received  from  his  physiman 
or  others.  See,  for  example,  Murray  v. 
Brotheriiood  of  American  Yeomen  (1917) 


2T8    ANNO.— EVIDENCB-DBCLARATION  OT  IN8UBBD  TO  SHOW  GOOD  PAITH. 

—  Iowa.  — ,  163  N.  W.  421,  and  Keefe 
V.  Supreme  Council,  C.  M.  B,  A.  (1899) 
37  App.  Div.  276,  56  N.  Y.  Snpp.  827. 
And  in  some  chsbb  the  language  of  the 
court  is  broad  enough  to  sanction  the 
admiasioQ  of  declarations  of  the  insnred 
in  support  of  the  cfaira  of  good  faith, 
although  it  is  not  dear  that  the  facts 
.  required  sneh  a  holding.  For  instance, 
in  Brown  v.  Greenfield  Life  Asbo.  (1899) 
172  Mass.  498,  53  N.  E.  129,  it  is  said 
that  evidence  as  to  applications  by  the 
insured  to  other  insurers  was  relevant 


and  competent  on  the  issue  whether  hia 
alleged  misrepresentationB  to  the  defend- 
ant were  made  with  aetnal  intent  to  de- 
ceive. Bnt  it  does  not  appear  whetlicr 
the  evidence  was  introduced  by  the  in- 
surance company  to  prove  bad  faith,  or 
by  the  beneficiary  to  show  the  good  faith 
of  the  insured. 

For  effect  of  honeet  mistake  in  answer 
as  to  health  of  inanred,  warranted  by 
him  to  be  troe,  itee  note  to  Supreme 
Lodge,  K.  L.  H.  T.  Psyoe,  15  L.B.A. 
(N.8.)  1277.  R.  E.  H. 


FLORIDA   SOPREME  COURT. 

STATE   OF  FLORIDA   EX    REL.    RAIL 
ROAD  COMMISSIONERS 

FLORIDA  EAST  COAST  RAILWAY 
COMPANY. 

(60  Fla.  480,  P.U.R.I916D,  lOS,  flS  So.  729} 

Carrier  —  public  control  —  amendment 

L  Where  a  railroad  company  has  had 
ample  opportunity  to  be  heard  on  amend- 
ments to  a  nile,  it  cannot  justly  complain 
that  the  notice  given  of  the  henring  did  not 
strictly  comply  with  the  Btatiife. 
For  other  cotes,  gee  Corners,  IV.  a.  in  Dig. 

I-B2  N.  a. 
Cktnstltntlonal     law  —  Axlnc     carriers' 

2.  In  oonferring  upon  the  Railroad  Cora- 
miBsion  authority  to  make  reasonable  and 
just  rates  to  be  charged  by  railroad  common 
carrierH  for  intrastate  transportation,  in- 
stead of  merely  conferring  upon  the  com- 
misBloners  authority  to  supervise  and  regu- 
late such  rates  as  may  initially  be  fl«ed  by 
the  carrier,  the  legislature  does  not  invade 
the  constitutional  right  of  "acquiring,  pos- 
seeaing,  and  protecting  property,"  nor  de- 
prive anyone  of  "property  without  due  pro- 
cess of  law." 

For  other  cases,  see  Constitutional  Law, 

II.  b,  i,  c,  in  Dig.  tSi  2f.  8. 
Same  —  control  of  private  property. 

3.  In  making  rates  the  oommissionerB  do 
not  assume  the  management  and  control  of 
the  property  or  bviaineaa  of  the  common  car- 
rier, but,  by  making  lawful  rates,  they  bu- 
pervise  and  remilate  the  rendering  of  the 
public  service,  '^for  the  correction  of  abuses 
and  to  prevent  unjust  discrimination   and 

Hesdnotee  by  Whitfield,  J. 


Note.  — For  exercise  of  rate-making  power 
as  illegal  interference  with  corporate  man- 
agement of  public  utility,  see  annotatitm 
following  this  case,  post,  277. 


charges,"  as  contemplated  by  the 
state  Gon«titution. 
For  other  casfs,  see  Carriers,  IV.  C,  S,  *b 

Dig.  1-^2  JV,  8. 
Elvldeuoe  —  burden   of  showing   unrea- 
son lib  leness  of  rule. 
i.  Where,  under  the  statute,  a  rule  duly 
promulgated   by   the   Railroad   Commiaaion 
IB  prima  facie  reasonable  and  just,  the  bur- 
den is  upon  the  carrier  to  clearly  show  by 
convincing  eridenoe  that  the  rule  is  invalid 
as  applied  to  it. 
For  other  case*,  see  Evidence,  II.  i,  in  Dig. 

1-52  N.  S. 
OonsUtnttonal   law  ^  iuterferenoe  wltli 
property  riglits. 

6,  Rule  19  of  the  Railroad  Commission 
niles  is  a  general  regulation  fixing  the  re- 
lation and  apportionment  of  existing  rates 
for  intrastate  freight  transportation  over 
two  or  more  distinct  railroads.  Tlte  gen- 
eral application  of  such  rule  to  the  respond- 
ent's intrastate  business  is  not  shown  to 
unlawfully  invade  the  respondent's  property 
rights.  If  the  application  of  the  rule  proves 
unlawful,  in  whole  or  in  part,  a  remedy  by 
appi'opriate  procedure  exists.  It  is  not 
shown  that  such  rule  will  result  in  unlaw- 
ful discrimination  with  reference  to  or  as 
affected  by  Federal  regulations  of  interstate 


(April  20,  1916.) 

PETITION  by  relator  for  a  writ  of  man- 
damus to  compel  respondent  to  observe 
rule  19  of  the  Railroad  Commission  rules. 
Writ   awarded. 

The  facts   are   stated  in   the  opinion. 

Mr.  r.  M-  HnAson,  for  relators: 

Rule   19  eliminates  diacrimination. 

Minnesota  Rate  Cases  (Simpson  v.  Sbep- 
ard)  230  U.  S.  362,  67  L  ed.  1G!I,  48  L.R.A. 
(N.S.)  1151,  83  Sup  Ct  Rep,  728.  Ann. 
CsB.  I9ieA,  IS;  Re  Wsleenburg  Coal  Field, 
2fl  Inters,  Com.  Rep.  85. 

Rule  19  promotes  freedom  of  commerce. 

Re  Walaenburg  Coal  Field,  supra;    Sea- 
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bokrd  Air  Line  R.  Co.  t.  Florida,  203  U.  B.  |««ch  railroad  intcrMt«d  in  the  ^ipment 
£61,  61  L.  ed.  17S,  27  Sup.  Ct.  Rap.  109. ;  its  luial  rat«,  lea*  10  per  cent,  in  the  case 
"   '      IB    permita    higher    interline    rates   of  BhipmentB  orer  two  roads,  and  leaa   20 


than   are   allowed  bj   the   Interstate   Com- 
■lerca  Commisaim. 

Sheridan  Chamber  of  CommerM  v.  Chi- 
(•so.  B.  A,  Q.  R.  Co.  86  Inters.  Con.  Rep. 
<U)ii  Missitsippi  River  Case,  28  Inters. 
Com.  Rqi.  47;  Re  Rates  on  Meats,  22 
Inters.  Com.  Rep.  160;  Re  RatM  on  Meats, 
23  Inters.  Com.  Rep.  OGS;  Baker  Commer- 
cial Club  T.  Or^on- Washington  R.  A  NaT. 
Co.  26  Intwa.  Com.  Rep.  281;  American 
Kat.  Live  Stock  Asso.  t.  Southern  P.  R. 
Co.  28  Intera  Com.  Rep.  37;  Washington 
UilL  Go.  *.  Norfolk  A  W.  R.  Co.  27  Inters. 
Com.  Rep.  546. 

General  rules  of  the  GommissionerB  ahould 
be  imiformljr  applicable  and  uniformly 
observed. 

StMte  ex  rel.  Railroad  Comra.  v,  Southern 
Teleph.  A  Constr,   Co.  65  Fla.  £70,  SI 
506;  SUte  ex  rel.  Railroad  Comrs.  v.  I 
board  Air  Line  R.  Co.  48  Fla.  120,  37  So. 
3t4;   SeaboMd  Air  Line  R.  Co.  t.  Florida, 
enpra. 

State  rates  vill  not  be  accepted  as  a 
standard  to  govern  interstate  rates. 

Re  Rates  on  Meats,  23  Intera.  Com.  Rep. 
65S;  Re  Rates  on  Meats,  22  Inters.  Com. 
Rep.  160;  William  t.  St.  Louis,  I.  H.  &  B. 
R  Co.  22  Inters.  Com.  Rep.  405;  Re  Mis- 
Biseippi  A  M.  Rivera,  21  Inters.  Com.  Rep. 
546;  Sanndera  v.  Southern  Exp.  Co.  18 
Intera.  Com.  Rep.  415;  Highland  Park  Mfg. 
Ca.  V.  Southern  R.  Co.  20  Inters.  Com.  Rep. 
87. 


WhltHcId,  J.,  delivered  the  opinion  ol 
the  court:  • 

Mandsmua  proceedings  were  iastiluted 
here  to  enforce  obaervance  bj'  the  respond. 
ent  of  the  following  rule  of  the  Railroad 
Commiasioners: 

"19.  On  intrastate  ahipments  of  freight, 
not  govened  by  rule  1,  which  aball  pa»a 
over  the  whole  or  portions  of  two  or  more 
roada  not  under  the  aame  control,  the  maxi- 
mum rate  charged  shall  be,  in  the  oaae  of 
ahipments  ao  passing  over  two  euch  roada, 
not  greater  than  the  sum  of  the  local  rates 
INI  Buch  freights,  leas  10  per  cent,  for  the 
distance  hauled  over  each  rosd,  and,  in  the 
rase  of  ahipmente  so  phasing  over  three  or 
more  such  roada,  not  greater  than  the  sum 
of  tbe  local  rates  on  such  freights,  lets  20 
per  cent,  for  tbe  distance  hauled  over  each 
road.  The  total  rate  thus  ascertained  on 
such  fretghta  from  the  point  of  ahipment 
to  the  point  of  deatination  shall  be  divided 
b  such  proportion  between  the  railroada 
over  which  such  freights  pass  aa  to  give  to 
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ahipments 
three  or  more  roada,  for  the  distance  such 
Shipment  ia  hauled,  conditioned  upon  the 
initial  line  delivering  the  traffic  to  the  de- 
livering line  at  its  nearest  junctioaal  point. 
"Nothing  in  this  rule  shall  be  construed 
to  prevent  the  total  of  any  joint  rate  mads 
under  this  rule  from  being  divided  in  such 
proportion  between  tbe  roada  interested  in 
the  aame  as  they  may  agree  upon,  but  a 
failure  to  ao  agree  between  the  roads  in- 
tereated  ahsll  in  no  way  atTect  the  total 
Joint  rate  to  be  charged  and  collected  on, 
or  work  delay  In  the  transportation  of, 
euch  freight,  or  be  a  subject  of  appeal  to 
the  Commiaaion  by  the  roads  at  interest." 
The  return  of  the  respondent,  in  effect, 
Bvera  that  the  rule  operates  to  discrimin- 
ate Bgainat  shippers  located  on  Its  tine, 
in  that  shipments  from  other  lines  would 
have  a  lower  rate  over  respondent's  line 
than  shipments  from  and  to  points  on  re- 
spondent's line  would  have;  that  the  en- 
forcement of  the  rule  would  be  unjust, 
unreasonable,  and  oppressive,  in  that  it 
would  greatly  reduce  the  entire  receipts  of 
the  carrier  below  the  already  unremuner- 
stive  point,  partjculara  being  given;  that 
the  present  ratca  are  reaaonable  and  jiiat 
to  the  shippers,  but  do  not,  in  fact,  afford 
a  reaaonable  compensation  for  the  services 
rendered,  and  the  enforcement  of  the  rule 
against  respondent  will  deprive  it  of  just 
compcn^iation  for  tbe  services  rendered,  and 
iolate  its  property  rights  under  the  or- 
ftnic  law.  A  demurrer  to  the  return  was 
verruled.  State  ex  rel.  Railroad  Comrs.  v. 
Florida  East  Coaat  R.  Co.  65  Fla.  424,  62 
So.   501. 

having  been  joined  on  tbe  answer 
to  the  alternative  writ,  and  the  rule  being, 
by  statute,  deemed  to  be  prima  facie  rea- 
sonable and  just,   the   burden  is   upon   tbe 
respondent   to   auatain,  by   clear   and   con- 
viocing  evidence,  ita  avermenta  of  facta  to 
show  that  the  application  of  rule  19  to  the 
buainesB  of   the  reapondent   will   cause   un- 
just  discrimiaatiun,  and  will  violate  prop- 
ty    rights    protected    bj    the    atate    and 
Federal   Constitutions.      See    State   ex   reL 
Railroad  Comrs.   v.  Louiaville   A  N.  R.  Co. 
62  Fla.  315,  67  So.  175. 
A  proffered  amendment  of  the  answer  or 
turn  to  the  alternative  writ  sets  up  that, 
though  notice  was  given  as  preliminary  to 
an  amendment  of  rule  19  relating  to  joint 
particulars  that  are  material  here, 
such  notice  was  not  in  compliance  with  the 
mandatory    requirements    of    the    (tatute. 
to  The  asserted  defeet  in  tbe  notice  given  to 
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tbat  it  did  not  stats  the  division  of  the 
joint   rate. 

The  statute  provides  thst  "before  apply- 
infr  joint  rates  to  roads  nob  under  joint 
tnanagement  and  control,  the  com mixs loners 
shall  give  thirty  days'  notice  to  the  own- 
ers, operators  or  lessees  ot  said  road,  of 
the  joint  rate  contemplated,  and  of  its 
divisions  of  the  same,  and  give  hearings  to 
roods  desiring  to  objec:t  to  said  rates." 

The  alternative  writ  alleges  that  on 
June  10,  I9l'i,  the  "railroad 
gave  due  and  lawful  notice 
all  railroads  and  railroad  companiea  doing 
intrastate  business  in  the  state  of  Florida 
that  they  would,  on  the  17th  day  of  July, 
1912,  take  under  consideration  the  mattei 
of  certain  proposed  amendments  to  thi 
said  rule  19;"  that  on  July  17,  1912,  at  the 
hearing  in  Tarllahassee,  "upon  motion  of 
the  Florida  Bast  Coast  Railway  Compan]' 
and  other  carriers  represented  at  said  hear- 
ing, it  was  ordered  that  the  time  for  con- 
sidering and  acting  upon  this  matter  he 
extended  for  thirty  days,  so  as  to  enable 
the  said  Florida  East  Coast  Railroad  Com- 
pany, and  the  other  carriers  who  might  sc 
elect,  to  prepare  and  file  such  further  sta- 
tistical information  as  they  might  deem 
necessary  to  properly  sustain  their  seTeral 
defenses." 

The  return  of  the  respondent  "admits 
that  there  was  a  hearing  on  said  pro- 
posed amendment  to  said  rule  19  at  Talla- 
hassee, Florida,  on  the  17th  day  of  July, 
1912,  as  set  forth  in  the  .  .  .  a" 
native  writ"  and  "aays  that  it  did 
put  said  rule  19  in  force  because  thit 
spondent  says  that  said  rule,  as  amended, 
was  unjust,  unreasonable,  and  beyond  the 
powers  of  the  railroad  commissioners  of 
Florida  to  make,  for  the  ,  .  ,  reasons" 
that,  in  its  operation,  the  rule  would  com- 
pel discriminations  and  violate  property 
rights  secured  by  the  state  and  Federal 
Constitutions. 

The  follffwing  provision  appears  in  rule 
19  as  originally  adopted,  and  alto  as 
amended  pursuant  to  the  notice  referred 
fo:  "Nothing  in  this  rule  shall  be  con- 
strued to  prevent  the  total  of  any  joint 
rate  made  under  this  role  from  being 
divided  in  such  proportions  between  the 
roads  interested  in  the  same  as  they  may 
agrea  upon,  but  a  failure  to  so  agree 
between  the  roads  interested  shall  in  no 
way  afTeot  the  total  joint  rate  to  be 
charged  and  collected  on  or  work  delay  in 
the  transportation  of  sueh  freight,  or  be 
a  subject  of  appeal  to  the  CommissioB  by 
the  roads  at   interest." 

As  the  amendment  considered  and  adopted 
pursuant  to  the  notice  given  makes  no 
change  in  the   rule   h  to  divisions  of   the 
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joint  nites  covered  by  the  ruls,  and  *■ 
the  respondent  had  ample  opportunity  to 
be  heeid  on  the  amendmeuts  to  the  rule 
that  were  proposed  and  adopted  after  full 
hearing,  it  cannot  now  complain  that  the 
notice  given  to  it  did  not  state  the  divi- 
sions of  the  joint  n,te,  merely  because  the 
statute  requires  that  feature  to  be  con- 
tained in  the  notice  given  of  a  contem- 
plated exerciae  of  the  express  powfer  "to 
make  reoBonable   and  juit  joint  raixa." 

The  Constitution  of  Florida  ordains  that 
"the  legislature  is  invested  with  full  power 
to  pass  laws  for  the  correction  of  abuaea 
and  to  prevent  unjust  discrinsination  and 
excessive  diargea  by  persona  and  corpora- 
tions engaged  as  common  carriers  in  trans- 
porting peraoas  and  property,  or  perfona- 
ing  other  awvices  of  a  publk  nature." 
Const.  §  30,  art.   16. 

In  conferring  upon  the  railroad  commie- 
sionsrs  authority  to  make  reasonable  and 
JDst  rates  to  be  ciiorged  by  raib'oad  com- 
mon carriers  for  intrastate  transportation, 
instead  of  merely  conferring  upoa  Uie  com- 
missioners authority  to  supervise  and  rcjcu- 
late  such  rates  as  may  initially  be  fixed  by 
the  carrier,  the  legislature  does  not  invade 
the  oonetitutional  right  of  "acquiring,  pos- 
sessing, and  protecting  property,"  nor  de- 
prive any  one  of  "property  without  due 
process    of    law."      The    burden    of    lawful 

igulation    is    assumed    by    the   carrier    in 

engaging  in  the  public  service  of  a  common 

State   ex   reL   Railroad   Comrs.    v. 

Florida  F^t  Coast  R.  Co.  67  Fhi.  622.  49 

So.  43. 

non  carrier  corporation  devotes  its 
property  to  the  public  service,  snbjoct  to 
charter  and  franchise  conditions  and  re- 
quirements, and  to  the  obligations  growin^f 
of  the  nature  of  the  business  undrr- 
taken,  including  the  duty  to  observe  lawful 
govemmental  regulations,  designed  to  cor- 
rect and  prevent  abuses,  unjust  discriminn 
1  excessive  charges,  and  to  secure 
safety,  convenience,  and  faimess  to  the 
public  to  be  served.  Govemmental  power 
to  regulate  public  service  does  not  include 
the  absolute  control  of  property  that  ia 
incident  to  ownership.  The  right  and  duty 
of  the  state  to  supervise  and  regulate  in- 
trastate common  carrier  aervice  in  the  inter- 
est of  the  public  do  not  authorize  an  invasion 
of  the  domain  ot  Federal  authority,  or  arbi- 
trary action  that  unlawfully  impairs  con- 
tracts rights,  or  Tiolates  the  property 
'igfats,  or  supersedes  the  privilegse  of 
iwnershlp  of  those  whose  jmiperty  la  used 
n  rendering  the  publto  service.  Oeorgia 
RaibHiad  &  Bkg.  Co.  v.  Smith.  128  U.  8. 
174,  text  179,  32  L.  ed.  377,  380,  »  Sup.  Ct. 
Rep.   47. 

In   making  rates  the  ccmttilHlMara  do 
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Mtt  BUDBe  the  maaagEment  and  control 
of  the  prapertj  or  bulinesa  of  Uie  comnuoa 
f«rrUr,  but,  by  m&king  lawful  rates,  llioy 
«Dptrvu«  and  regulate  the  Tendering  of  tbe 
paWic  service,  "for  the  correction  of  abuaea 
and  to  prevent  unjust  di scrim inat ion  and 
exreMire  ehar^es,"  as  contemplated  by  tbe 
»tat>  Constitution.  The  statute  expressly 
r«|iiircs  that  the  rates  made  by  tJie  com- 
miiisltiDerB  shall  be  reaionable  mad  just, 
uid,  if  tlie  carriers  were  permitted  to  initi- 
«Ie  rates,  they  would  likewise  have  to  be 
nasonafate  and  just;  therefore,  as  only  rea- 
MDsble  and  juat  ratea  may  be  lawfully 
prncribed  or  lawfully  charged,  evea  if  not 
premribed,  the  carrier  cannot  justly  com- 
plain because  the  ratex  are  initially  made 
b]r  a  govcmmoitat  agency,  since  no  more 
than  juat  and  reasonable  rates  are  lawful 
under  any  drcum stances,  the  burden  of . 
iarful  regulation  is  assomed  by  engaging 
iH  the  public  service,  and  the  rates  &.%sd  by  j 
ibe  govemtnental  agency  are  subject  to 
judicial  review,  iu  bo  far  as  they  affect 
rights  secured  by  law.  See  Louisville  ft 
N.  R.  Co.  V.  Garrett,  231  U.  8.  298,  68  L.  ed. 
229.  34  Sup.  Ct.  Rep.  48. 

The  teatimouy  In  the  case  taken  by  con' 
wnt  is  filed  for  the  conGideration  of  the 
i-ourt,  under  the  issnes  made  by  Uie  plead- 
in;a.  On  the  pleadings  and  under  the  stat- 
ute  makinf;  the  rule  prima  facie  reasonable 
■nd  just,  the  burden  is  upon  the  respond- 1 
fst  carrier  to  clearly  show,  by  convincing , 
evidence,  that  the  application  of  rule  19  to 
itn  intraetate  freight  transportation  busi- 
nws  would  result  in  unlawful  discriraina- 
tinn,  of  which  the  carrier  may  complain,  or 
■Duld  deprive  the  respondent  of  substan- 
tial property  rights  in  violation  of  organic 
law.  At  the  outset,  it  may  be  stated  that 
there  is  no  satisfactory  showing  that  any 
unjust  or  unlawful  discrimination  of  which 
the  carrier  may  complain  will  inevitably 
mult  from  the  enforeement  of  the  rule 
aftinst  the  respondent.  See  Intsrstate 
C«nimerce  Commission  v,  Chicago,  R.  I.  & 
P.  R.  Co.  2Itt  U.  S.  88,  lOe,  M  L.  ed.  (MS, 
937,  30  Sup.  Ot.  Rep.  «51. 

Should  (he  practical  operation  of  the  rule 
(suae  unlawful  discrimination  as  to  locall- 
'■'"i.  or  as  to  commodities,  or  otherwise, 
ihe  law  affords  adequate  remedies  to  those 
injured  thereby.  It  may  be  that  the  abso- 
lute and  uniform  terms  of  fhe  rule  will, 
h*csnM  of  pMuliar  eonditions,  result  in 
ualBTful  or  unjust  discriminations  in  some 
practical  applications,  and  such  Instances 
■aay  be  few  or  many;  but  the  railroad 
cununissioners  or  the  courts  may  remedy 
uy  unlawful  operation  of  the  rule  where 
substantial  rights  are  thereby  injured.  The  ' 
"-Wtitution  expressly  provides  that  unjust 
discriminations     shall    be    prevented,    and 
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I  abuses  corrected  in  tbe  rendering  ot  servica 
;  of  a  public  nature  in  this  state.  When 
duly  and  fairly  tested  by  experiment  and 
experience,  the  defects  in  the  rule,  if  any, 
may  be  remedied  in  due  course  of  law  at 
the  instance  of  anyone  having  rights  in 
the   premises. 

Rule  19  is  a  general  regulation,  fixing 
the  relation  and  apportionment  of  existing 
rat«s  for  intrastate  freight  transportation 
over  two  or  more  distinct  railroads,  its 
purpose  is  to  give  shippers,  as  near  as  may 
be,  the  benefit  of  similar  rates  for  intra- 
state freight  transportation  between  points 
in  the  stale  that  are  approximately  or 
practically  tha  same  distance  apart,  whether 
such  points  are  on  the  same  or  on  ditfer- 
ent  lines  ot  railroad.  Every  entire  trans- 
portation requires  a  haul  from  point  of 
origin  to  point  of  destination,  with  a  ter- 
minal service  at  each  end.  While  a  trans- 
portation of  freight  by  two  or  more  con- 
necting carriers  between  the  termini  re- 
c]uirea  a  transfer  to  each  connecting  car- 
rier, it  requires  only  two  terminal  services, 
one  by  the  initial  carrier,  and  one  by  the 
anal  carrier. 

As  the  terminal  service  at  each  end  of 
a  complete  transportation  is  ordinarily  a 
substantial  element  in  the  coat  of  the  re- 
ceipt, transportation,  and  delivery  of  freight, 
the  elimination  of  one  terminal  service  by 
each  carrier,  and  the  substitution  of  a  mere 
transfer  service  at  the  connecting  point, 
aJiould  ordinarily  reduce  the  cost  of  trans- 
portation to  each  carrier,  thereby  enabling 
the  entire  joint  transportation  service  to  be 
performed  for,  at  least,  some  appreciable 
amount  less  than  two  separate  transporta- 
tions with  four  terminal  services  would 
cost.  If  a  shipment  is  made  to  an  inter- 
mediate point,  and  then  resbipped  to  des- 
tination, {.wo  local  transportation  charges 
would  be  exacted;  and,  as  the  charge  is 
greater  in  proportion  for  a  shorter  distance 
than  for  a  longer  one,  a  charge  of  the  local 
rate  for  each  of  the  separate  hauls  between 
the  termini  would  moat  probably  be  greater 
than  for  a  single  haul  for  tbe  entire  dis- 
tance. While  a  long  haul  between  termini 
may  be  more  profitable  to  one  carrier,  even 
with  a  lesser  rate  in  proportion  to  the 
greater  distance,  yet  a  carrier  may  not 
reach  both  points,  and  in  order  to  give 
approximately  similar  rates  between  points 
on  two  different  lines  of  railroad  as  are 
given  between  points  that  are  both  on  one 
^ilroad,  but  practically  the  same  distance 
apart,  each  carrier  should,  in  .view  of  tike 
substitution  of  a  mere  transfer  service  for 
terminal  service,  and  for  the  general 
purpose  of  equalizing  rates  between  points 
in  the  state,  the  same  distance  apart,  yield 
something  from  ite  local  rate,  so  that  the 
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entire  charge  wm  be  ftpproxiniBtel;  th# 
Bflme  for  the  saine  distant^e  in  tlie  stKte, 
wliether  the  point  of  origin  and  the  point 
of  destination  are  on  the  same  line  of  rail- 
road or  not.  See  Seaix>ard  Air  Line  R.  Co. 
T.  Florida,  203  U.  S.  281.  51  L,  ed.  175,  27 
Sup.  Ct.  Rep.  109.  It  may  be  that  the  differ- 
ence  between  the  cost  of  a  mere  transfei 
to  or  from  connecting  carrier,  and  the  coat 
of  one  terminal  aerviee,  ii  not  so  great' 
the  reduction  from  loeal  rates  required  by 
the  rule;  but,  in  order  to  attain  a  degree 
of  equality  in  rates  to  the  different 
tions  of  the  state,  each  carrier  should  make 
a  reasonable  reduction  in  its  local  rate,  for 
a  portion  of  a  continuous  freight  tran> 
portatlon  that  requires  not  more  than  on 
terminal  service  on  its  tine.  If  the  uniform 
reduction  of  rates  required  by  the  rule  ii 
unjuet  and  unlawful  as  an  entirety,  the 
carrier  has  the  nieang  of  demon atratlng  it; 
and,  when  euch  demonstration  ia  made,  ap- 
propriate relief  is  a  matter  of  right.  Alien 
V.  St.  Louis,  1.  M.  ft  S.  R.  Co.  230  U.  S.  668, 
67  L.  ed.  1625.  33  Snp.  Ct.  Hep.  1030.  But 
no  such  demonstration  appears  in  this  case. 
Atlantic  Coast  Line  R.  Co.  v.  Florida,  208 
U.  a  256,  51  L.  ed.  174,  27  Sup.  a.  Rep.  108. 
If  the  rule  operates  unjustly  in  particular 
intitances,  owing  to  peculiar  circumstances, 
there  it  a.  remedy  afforded  by  due  couree 
of  low.  It  does  not  appear  that,  because 
of  rule  19,  a  joint  rate  for  a  given  distance 
over  two  lines  will  he  leas  than  a  singb 
rate  for  a  like  distance  o»er  one  line.  Each 
carrier  has  a  higher  mileage  rate  for  its 
share  of  the  joint  haul  than  it  would  have 
for  one  haul  the  entire  distance. 

The  burden  of  the  respondent's  conten- 
tion is  not  that  the  reduction  prescribed 
by  rule  IB  is  too  great,  but  that  no  reduc- 
tion at  all  should  be  required  of  it,  upon 
the  theory  that,  under  the  peculiar  circum- 
stancea  affecting  its  business,  any  reduction 
of  rates  whatever,  put  upon  the  respondent 
by  the  rule,  is  illegal,  because  it  would  un- 
lawfully invade  its  property  rights.  Tho 
circumstances  affecting  the  respondent's 
biiainesB  may  be  peculiar,  and  entitled  tc 
consideration  appropriate  thereto.  Florida 
East  Coast  R.  Co.  v.  United  States,  231 
U.  S.  187,  58  L.  ed.  1267,  34  Sup.  Ct.  Rep, 
887.  But,  in  view  of  the  purpose  of  the 
rule  and  the  duty  of  the  respondent  to  aid 
in  cqualiling  rates,  it  would  require  a  clear 
and  definite  showing  that  the  order  would 
inevitably     invada    reapondent'i    property 
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'  rights,  in  violation  of  tbe  CMutAntion, 
before  the  courts  will  relieve  it  entirely  of 
the  duty  to  observe  the  rule  which,  by 
statute,  is  deemed  to  be  prima  tacie  rea- 
sonable and  just.  No  audi  clear  anil 
specilic  showing  has  been  made  in  this  case. 
This  being  the  deflaite  conclusion  reached. 
it  ia  not  neMssary  to  discuss  the  character 
or  the  probative  force  and  legal  elTect  of 
the  evidence  produced  in  support  of  the 
avermenta  of  the  answer,  to  the  effect  that 
an  enforcement  of  the  rule  will  so  deplete 
respondent's  earnings  as  to  unlawfully  in- 
vade its  property   rights. 

The  evidence  does  not  show  the  costs  of 
the  respondent's  entire  intrastate  traffic,  to 
which  the  rule  applies,  or  the  receipts  from 
such  traffic,  or  the  cost  of  and  receipt* 
from  its  entire  intrastate  buiineee,  or  the 
proper  apportionment  of  and  the  fair  value 
of  the  property  used  in  rendering  its  intra- 
Btat«  service.  See  Northern  P.  R.  Co.  v. 
North  DakoU,  23fl  U.  S.  585,  59  L.  ed.  735, 
L.B.A.1917F,  1148,  P.U.K  1916C,  277,  35 
Sup.  Ct.  Rep.  420,  Ann.  Caa.  lOlSA,  1, 
decided  March  8,  1915.  See  also  Minnesota 
Rate  Cases  (Simpson  v.  Shepard)  230  U.  8. 
3S2,  S7  L.  ed.  1611,  48  L.R.A.(N.S.)  1151, 
33  Sup.  Ct.  Rep.  729,  Ann.  Cae.  ISlflA,  IS; 
Atlantic  Coaet  Line  R.  Co.  v.  Florida,  supra. 

Common  carrier  rate  regulations  are  re- 
quired to  be  Tcasonabte  with  reference  to 
the  mtire  trtUHc  affected  by  the  rates,  the 
carrier  being  entitled  to  a  fair  compensa- 
tion for  services  rendered,  and  the  public 
having;  a  right  to  reasonably  adequate  ser- 
vice, without  unjust  dlBcrlmination  or  ex- 
cessive charges.  General  uniformity  of 
eutting  rates  between  localities  in  the 
state  being  the  purpose  of  rule  19,  if  the 
attainment  of  such  uniformity  discloses  un- 
reasonableness in  the  respondent's  ntteJ, 
the  remedy  by  appropriate  procedure  exists. 
See  Northern  P.  R  Co.  v.  North  Da.kotB. 
216  U.  S.  679,  64  L.  ed.  624,  30  Sup.  Ct. 
Rep.  423.  There  is  nothing  in  the  evidence 
to  indicate  that  the  operation  of  rule  19 
will  result  in  unlawful  discriminations  iu 
localities,  or  otherwise,  with  reference  to 
or  as  affected  by  regulations 


A   peremptory  writ  will  be  awarded. 
Taylor,  Ch.  J.,  and  Shackleford,  Cock- 
rell,  and  filllB,  JJ.,  concur. 
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AnnotatioD  —  Exercise  of  rate-makint  power  as  illegal  interference 
with  corporate  management  of  public  utility. 

State  ex  rcl.  Railboad  Cours.  t. 
Florida  East  Coast  R.  Co.  ante,  272, 
»ppear3  to  be  the  only  reported  case 
passing  npon  the  question  as  to  whether 
tlie  rxercise  of  rate-making  power  is  an 
illegal  interference  with  corporate  man- 
(^PiJietit  of  a  public  utility. 

If  the  contention  that  the  regulation 
of  rates  is  illegal,  as  an  interference  with 
coriwrate  matiagemcnt,  should  be  upheld, 
it  would  revolutionize  the  present  theory 
of  state  regalation  of  utilities,  which  as- 
somes  that  the  state  has  full  control  over 
the  matter  of  charges  for  service,  pro- 
Tided  the  utility  is  permitted  to  earn  a 
reasonable  retufn,  or,  in  fact,  any  return 
above  the  point  of  confiscation. 

The  objection  against  regulations  other 
than  of  rates,  that  they  amounted  to  an 
ill^al  interference  with  the  corporate 
managemeat,  has  been  raised  in  a  variety 
of  c 


The  following  are  a  few  of  the  cases 
ia  which  this  question  has  been  passed 

—  People  ex  rel.  New  York  C.  &  H. 
R.  R.  Co,  V.  Public  Service  Commission 
(1915)  215  N.  T.  241,  P.U.R.1915D,  423, 
109  N.  E._252,  holding  that  a  public  serv- 
ice commission,  iu  passing  upon  the  rea- 
souablenosa  of  commutation  rates,  should 
not  be  influenced  by  the  question  whether 
their  adoption  would  be  a  wise  policy, 
since  the  question  whether  the  welfare 
of  the  road  will  be  beat  subserved  by  one 
policy  or  another  is  one  to  be  decided  by 
the  officers  and  stockholderB  of  the  cor- 
poration. For  annotation  on  power  of 
pnblic  serrice  conuniasion  to  regulate 
comtDntation  rates,  see  note  to  Pcnn8\'l- 
vania  R.  Co.  v.  Towers,  Ij.R.A.1918C, 
180; 

—  Pospichal  V.  Museoda  Mut.  Teleph. 
Co.  (1915;  Wis.)  P.U.R.1915A,  99,  hold- 
ing that  the  commission  has  no  jurisdic- 
tion over  the  relations  between  a  utility 
ofiicial  and  the  board  of  dij'ectora,  unless 
nch  relations  impair  the  service  or  cre- 
ate nnreaaonable  rates; 

—  Havre  De  Gr-ice  &  P.  Bridge  Co.  v. 
Towers  (1918)  —  Md.  — ,  P.U.R.1918D, 
■l^,  103  Atl.  319,  holding  that  the  com- 
mission cannot  treat  a  portion  of  sal' 
uies  paid  to  officers  of  a  utility  as  an 
un|>roper  charge  against  income,  unless 
there  has  been  a  flagrant  abuse  of  the 
power  of  the  direotora  of  the  corporation 
in  finng  guch  ealRries  on  the  ground  that 
it  would  be  an  interference  with  the 
financial  menagement  of  the  company; 
L3JL1V18F. 


—  Sparta  v.  Monroe  County  Teleph. 
Co.  (1917;  Wis.)  P.U.R.1917C,  507,  hold- 
ing that  the  commission  is  not  concerned 
with  the  amount  of  wages  paid  em- 
ployees, except  in  so  far  as  they  may 
be  reflected  in  unreasonable  rates  or  in- 
adeqaate  service; 

~  Havre  De  Grace  &  P.  Bridge  Co.  v. 
Towers  (Md.)  supra,  holding  that  the 
commission  had  no  power  to  require  a 
utility  to  set  up  and  maintain  a  depre- 
ciation reserve  account,  upon  the  ground 
that  it  amounted  to  an  unwarranted  in- 
terference with  the  financial  policy  of 
the  company; 

—  People  ex  rel.  Kings  County  Light- 
ing Co.  V.  Straus  (1917)  178  App.  Div. 
840,  P.U.R.1917F,  672,  166  H.  /.  Supp. 


i,  denying  rigbt  of  commission  to  re- 
quire, aa.  a  condition  to  authorizing  the 
issue  of  bonds,  that  the  utility  change  its 
system  of  accounting,  and  put  its  depre- 
ciation charge  upon  some  other  basia 
than  that  adopted  by  it; 

—  Re  Perry,  B.  D.  Co.  (1916;  Mass.) 
P.U.R.1916E,  830,  holding  that  the 
Massachusetts  Public  Service  Commis- 
sion has  no  jurisdiction  to  compel  a  com- 
mon carrier  to  change  its  method  of  dis- 
posing of  scrap  material ; 

—  Towers  v.  United  R.  &  Electric  Co. 
(1915)  126  Md.  478,  P.U.R.1915P,  474, 
95  Atl.  170,  holding  that  a  public  service 
commission  lias  no  power  to  require  that 
an  eiteosioQ  of  an  electric  railway  be 
constructed,  operated,  and  equipped  in 
a  specified  manner,  as  the  method  of 
construction,  operation,  and  equipment 
of  such  an  extension  is  a  matter  within 
the  honest  discretion  of  the  directors; 

—  Scribner  v.  Boll  Teleph.  Co.  (1917; 
Pa.)  P.U.R.1917E,  525,  holding  that  the 
division  of  territory  into  lociil  exchaugee 
or  zones,  for  the  purpose  of  furuishing 
telephone  service,  should  be  left  pri- 
marily to  the  judgment  and  experience 
of  the  company,  to  be  modified  or  cor- 
rected by  the  commission  only  when  any 
division  affects  disadvantageously  and 
unreasonably  the  service  to  the  public; 

—  Phinney  Ave.  Improv.  Club.  v.  Pa- 
cific Teleph.  &  Teleg.  Co.  (1915;  WaSh.) 
P.U.R.3915A,  98,  holding  that  a  public 
service  commission  cannot  order  the  dis- 
continaance  of  the  name  of  a  manufae- 
turing  city  as  a  telephone  prefix,  applying 
to  a  residential  district  of  a  neighboring 
city,  on  the  theory  that  the  refidents 
thei««f  are  ioconvenienoed  and  damaged 
thci-eby,  since  the  selection  of  a  Me- 

.odbyGoOtjIe 


ANNOTATION— EXEHOrSE  OP  RATK-MAEING  POWEB. 


phone  preAx  is  s  matter  of  btuinees  judg- 
ment, with  whioh  the  commission  has  no 
right  to  interfere  nnless  the  word  chosen 
is  offensive; 

—  State  ex  rel.  Railroad  Comn.  v. 
Atlantic  Coast  Line  R.  Co.  (1911)  60 
ria.  465,  54  So.  394,  holding  that  rail- 
road companies  may  be  required  to  make 
written  application  to  the  commission 
for  its  consent  to  discontinue  operating 
any  rcgnlar  passenger  train,  at  least  ten 
days  before  the  d  iscont  in  nance ;  tho 
court  saying  that,  "while  the  initial  dis- 
cretion as  to  the  operation  of  trains  is 
in  those  charged  with  the  management 
of  the  railroad  operations,  aueh  discre- 
tion is  subject  to  lawful  governmental 
regnlatioQ.  State  ex  rel.  Railroad  Comrs. 
V.  Florida  East  Coast  R.  Co.  (1909)  57 
ria.  522,  49  So.  43;" 

The  New  York  court  of  appeals,  in 
referring  to  the  statute  authorizing  the 
commission  to  regnlate  the  issuance  of 
securities,  aaidt  "We  do  not  think  the 
legislation  alluded  to  was  designed  to 
make  the  commissioners  the  financial 
manage js  o£  the  corporation,  or  that  it 
empowered  them  to  substitute  their 
judgment  for  that  of  the  hoard  of  di- 
rectors or  stockholders  of  the  corpora- 
tion as  to  the  wisdom  of  a  transaction, 
but  that  it  was  designed  to  make  the 
commissioners  the  guardians  of  the  pub- 
lic,  by   enabling  them   to  prevent    the 


issue  of  BtD<d:  and  baadn  Emt  otimr  tban 
the  statutory  purposes."  The  court  also 
said:  "While  as  we  have  stated,  the 
ownership  of  property  ordinarily  carries 
with  it  the  right  of  management,  the 
duty  devolves  upon  the  owner  to  so  man- 
age as  not  to  have  it  become  a  nuisance, 
or  unnecessarily  infringe  upon  the  rights 
of  others.  It  was,  therefore,  evidently 
the  legislative  intent  in  the  enactment  of 
this  provision  that  the  commissioners 
should  have  supervision  over  the  issuing 
of  long-time  bonds  to  the  extent  of  de- 
termining whether  they  were  issued  un- 
der and  in  conformity  with  the  provi- 
sions of  the  statute  for  the  purposes 
mentioned  therein,  or  whether  they  were 
issued  for  the  discharge  of  the  actual 
and  not  the  fictitious  debts  of  the  com- 
pany, or  whether  they  were  issued  for 
the  refunding  of  its  actual  obligations 
and  not  for  the  inflation  of  its'  stocks  or 
bonds.  Beyond  this,  it  appears  to  us 
that  the  power  of  the  commissioners  does 
not  extend,  unless  it  may  pertain  to  the 
power  to  determine  whether  an  obliga- 
tion should  be  classified  as  operating  ex- 
penses, and  as  to  wliethcr  such  expenses 
ahoaid  he  paid  by  obligations  running 
beyond  a  year."  People  ex  rel.  Dela- 
ware &  H.  Co.  V.  Stevens  (1909)  197 
N,  y.  1,  90  N.  E.  60.  To  the  same  effect 
is  People  ex  rel.  Biiighnniton  Liglit, 
Heat,  &  P.  Co.  v.  Stevens  (1911)  203 
N.  T.  7,  96  N.  E.  U4.  A.  L.  R. 
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NATIONAL  BANK  OF  COMMERCE, 
Plff.  in  Brr., 

C.  O.  FISH  et  al. 

(—  Okla.  — ,  169  Pac  1105.) 

Appeal  —  rejection  of  evidence. 

1,  Prejudicial  error  cannot  be  predicated 
upon  the  rejet^tioa  of  immaterial  testimony. 
For  other  ca»e»,  »e»  Appeal  and  Error,  VII. 

m,  3,  6,  in  Dig.  1-5S  N.  B. 
Same  —  rallas  affectins  cod«rendant. 

2.  Where  plalntilT  in  error  interposes  a 
demurrer  to  the  evidence  in  behalf  ot  ifa 
rodefendants  as  well  as  for  itaelf,  and  the 

Headnotes  by  Djlt,  C. 

Note.  — The  right  of  a  bank  remitting 
for  or  paying  a  forged  chedc  as  against  the 
depositor  or  correspondent  bank,  as  affected 
by  the  latter'e  negligence  in  failing  to  give 
notice  of  the  foi^ry,  is  treated  in  the  anno- 
tation following  this  case,  post,  282,  and 
Bee  referaocea  therein  to  annotationa  on 
rdated  queatioM. 
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demurrer  is  sustained  as  to  its  codefendnnta, 

it  is  in  no  position  to  complain. 

For  other  oaaee,  aee  Appeal  and  Error,  VII. 

g,  S,  in  Dig.  l~5Z  K.  B. 
Bank — parment  on  torged  in  dor  feme  nl. 

3.  When  a  depoBitor  issues  Ills  check  upon 
his  bulk  payahfe  to  pa^ec  or  onlcr,  il  is  the 
duty  of  the  bnnk  to  pay  same  to  the  pcrw«i 
named  in  said  chcrk  or  upon  his  genuine 
indorsement,  and  a  failure  so  to  do  is  at  the 
peril  of  the  bank. 

For  other  ciucs,  soc  Banle,  IV.  a,  S,  6,  (3), 

in  Dig.  1  -52  \.  S. 
Same  —  remedy  of  bank. 

4.  Where  a  bank  pays  the  check  of  its  de- 
positor upon  a  forged  indorsement,  it  has 
no  right  to  charge  same  nguinst  tlie  ercount 
ot  the  d^MMitor,  but  must  look  to  its  remedy 
upon  tlie  guaranty  of  the  paying  bank  or 
other  intermediate  indorsers,  unless  the  de- 
positor has  been  guilty  of  negligence  which 
induced  the  bank  to  pay,  or  having  learned 
of  such  forgery  in  time  that  notice  to  the 
bank  wonld  have  Mved  it  the  Iobb  and  failed 
BO  to  notify  it,  or  was  guilty  of  other  con- 
duct constituting  an  esluppel. 

For  other  coses,  see  Bankt,  IV.  a,  3,  5,  (SI, 
wt  Dig.  tSi  N.  8. 
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B*ldMlc«  —  nuBclenor- 

5.  Evidenca  examined,   and  held,   insuffi- 
cient to  establidi  a  defouBe  in  favor  of  plain- 


(H»r9,  1916.) 

ERROR  to  Uie  Superior  Court  foi  Logan 
County  to  review  a  judgment  in  favor 
of  plainti^  agunat  tbe  Bank  of  Commerce 
and  sustaining  demurrers  to  the  evidence 
KH  to  the  codefendanta,  in  an  action  brought 
to  recDvai  on  certain  forged  checks. 
Affirmed. 

Tiie    facts    are    stated    in    the   Commia- 


Mesara.  Tlbbetta  A  Green,  for  defeud- 

A  bank  which  pays  a  check  on  a  forged 
indorsement  cannot  charge  the  depositor's 
account  the  amount  bo  paid  out. 

6  Cyc  »8;  Zane,  Banks  &.  Bkg.  pp.  260, 
270;  HatUm  v.  Bolmes,  S7  Cal.  20S,  31 
Pa«.  1131;  Atbuita  Nat.  Bank  v,  Burke, 
61  Go.  597,  2  L.R^.  90,  7  S.  B.  738;  Ger- 
nuui  Sav,  Bank  v.  atizena'  Nat.  Buik,  101 
lows,  530,  63  Am.  St.  Rep.  399,  70  N.  W. 
769.  2  Am.  Nag.  Rep.  349;  First  Naf.  Bank 
V.  Tappan,  6  Kan.  460,  7  Am.  Bep.  668; 
Jordan  Marah  Co.  v.  NfttitHiaJ  Shawmut 
Bank,  201  Mm*.  367,  22  LJUA.(N.S.)  250, 
87  N.  E.  740;  Harmon  v.  Old  Detroit  Nat. 
BbdW,  1M  Hich.  73,  17  LJt.A.(N.a}  B14, 
120  Am.  St.  Rfip.  467,  116  N.  W.  817; 
Kaufman  v.  State  Sav.  BaJik,  151  Mich.  65, 
IS  Ut.A.(N.S.)  630,  123  Am.  St.  Rep.  259, 
114  N.  W.  863;  Union  Biscuit  Co.  v. 
Springfield  Grocer  Co  143  Mo.  300,  120 
S,  W.  996;  Star  F.  Ins.  Co.  v.  New  Hamp- 
t.hire  Nat.  Bank,  00  N.  H.  442;  Shipman  v. 
Bank  of  State,  126  N.  Y.  318,  12  LJLA. 
791,  22  Am.  St.  Rep.  821,  27  N.  £.  371; 
Armstrong  v.  Pomeroy  Nat.  Bank,  46  Ohio^ 
St.  512,  6  URA.  625,  15  Am.  St.  Rep.  655, 
22  N.  £.  866;  Jackeon  v.  National  Bank, 
92  Tenn.  154,  18  L.RA,  603,  36  Am.  St. 
Rep.  81,  20  S.  W.  802;  Brixton  t.  Deaeret 
Xat.  Bank.  5  Utah,  504,  18  Pac  43; 
Xational  City  Bauk  v.  Third  Nat.  Bank, 
lOO  a  C.  A.  656,  177  Fed.  136;  United 
States  V.  National  Exch.  Bank,  214  U.  S. 
.W2.  53  L.  ed.  1006,  2B  Sup.  Ct.  Rep.  665, 
10  Ann.  Cas.  IISI;  LeatJier  Mfrs'.  Nat. 
Bank  t.  Mercbaats'  Nat.  Bank,  128  U.  S. 
20,  32  L.  ed.  342,  9  Sup.  Ct.  Rep.  3;  First 
Nat.  Bank  v.  WMtmu,  94  U.  S.  340,  21 
L..   ad.  231. 

Day,  C,  filed  the  following  opinion: 
C.  O.  Fish  was  engaged  in  the  farm  loan 
business  at  Guthrie,  and  was  a  regular  de- 


poaitor  of  the  National  Bank  of  Commerce. 
It  seems  that  Fish  bad  an  arrangement 
with  one  J.  V.  Graham,  of  Pauls  Valley, 
Oklahoma,  whereby  Graham  would  procure 
appticatioits  for  farm  loans  and  forward 
to  Fish,  and  after  approving  the  applica- 
ticms  and  receiving  the  notes,  mortgages, 
and  atwtracta,  with  a  draft  of  the  borrower 
drawn  in  favor  of  Fish,  Fish  would  negoti- 
ate the  loans,  and  deposit  the  draft  for 
collection  with  the  National  Bank  of  Com- 
merce, and  thereafter  forward  to  Uie  bor- 
rower his  individual  check  drawn  on  said 
Bank  of   Commerce. 

Fish  received  from  Graham  implications, 
promissory  notes,  and  mortgages,  pur- 
ported to  have  been  executed  by  three  dif- 
ferent huHbands  and  wives,  respectively 
which  mortgages  purported  to  bear  the  file 
marks  of  the  register  of  deeds,  showing  due 
recordation,  and  purported  to  have  been 
acknowledged  by  each  respective  husband 
and  wife  before  said  J.  V.  Graham  as 
notary  public,  and  at  the  same  time  re- 
ceived drafts  drawn  in  favor  of  Flab  on 
his  Chicago  correspondent,  by  each  bor- 
rower, for   the  amount   of   bis  respective 

Upon  receipt  «f  these  loans  Fish  soU 
them  t«  his  Oiicago  correspondent,  indorsed 
the  drafts,  and  d^osited  the  proceeds  t« 
his  credit  in  the  National  Bank  of  Com- 
merce, and  thereafter  drew  his  individual 
checks  on  said  bank,  in  favor  of  each 
borrower,  for  the  amount  of  his  loan,  and 
forwarded  the  same  by  mail  to  the  said 
Graham  at  Pauls  Valley,  to  be  delivered  to 
the  respective  borrowers  wlio  resided  in 
that  vicinity.  When  Graham  received  the 
checks,  instsad  of  delivering  thcon  to  the 
borrowers,  he  forged  the  indorsement  of 
the  respective  payees  thereon,  and  then 
wrote  his  indorsement  thereunder,  and  Uien 
presented  two  of  these  checks  to  the  Pauls 
Valley  National  Bank  of  Pauls  Valley,  and 
the  other  to  the  First  National  Bank  of 
Wynnewood,  and  received  the  money  there- 
on. Upon  cashing  these  checks,  these  banks 
indorsed  them  and  guaranteed  all  prior 
indorsements,  and  in  due  course  they  were 
returned  to  the  National  Bank  of  Commerce 
at  Qttthrie  through  Kaneaa  City,  each  bank 
in  turn  placing  its  indorsement  upon  them. 
The  National  Bank  of  Commerce  paid  the 
checks  and  charged  aame  to  the  account  of 
Fish,  and  in  due  time  returned  same  to 
him  as  paid  checks.  Something  like  two 
years  after  the  loans  were  made  and  the 
checks  cdlshed,  it  was  disooTered  that  the 
entire  tranmction  was  a  forgery;  that 
Graham  had  forged  the  names  of  the  pur- 
ported borrowers  to  the  notes,  mortgi^es. 
drafts,   and   dieoks.      Some   months   before 
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the  discovery  of  tlie  forgeries,  Qraium  had 
Abeeonded,  leaving  no  property. 

Shortly  after  these  forgeries  were  discov- 
ered Fish  instituted  suit  against  the  three 
banks,  seeking  to  hold  the  National  Bank 
of  Cominoree  and  the  Pauls  Valley  National 
Bank  for  two  of  the  checks,  and  the 
National  Bank  of  Commerce  and  the  First 
National  Bank  of  Wynnewood  for  the  other. 
The  cftsea,  by  agreement,  were  consoli- 
dated, and  upon  the  trial  of  the  cause,  nhcn 
plaintiff  had  rested  his  case,  the  court  sua- 
tained  a  demurrer  to  the  evidence  as  to  the 
Pauls  Valley  National  Bank  and  the  First 
National  Bank  of  Wynnewood,  and,  at  the 
cloKe  of  all  the  testimony,  instructed  the 
jury  to  return  its  verdict  In  favor  of  Fish 
against  the  National  Bank  of  Commerce 
tor  the  amount  of  the  three  checks,  aggre- 
gating something  over  $3,700,  and  from 
such  verdict  and  judgment,  the  National 
Bank  of  Commerce  appeals,  making  0.  0. 
Fish  and  the  other  two  banks  parties  de- 
fendant in  error. 

Plaintiff  in  error  directs  its  complaint 
chiefly  to  questions  it  contends  are  materia' 
error,  as  follows:  The  exclusion  of  testi- 
mony, the  sustaining  of  the  demurrer  tc 
the  evidence  as  to  the  Pauls  Valley  National 
Bank  and  the  Firat  National  Bank  of 
Wynnewood,  and  the  directing  of  the  ver- 
dict for  plaintiff.  We  shall  discuss  theM 
questions  in  the  order  stated. 

Plaintiff  in  error  offered  to  prove  that, 
at  a  time  subsequent  to  these  forgeries, 
that  officers  of  the  Pauls  Valley  National 
Bank  wrote  to  Mr.  Fish  to  the  effect  thai 
they  desired,  in  the  light  of  recent  develop- 
ments a  9  to  the  business  methods  of 
Graham,  to  revoke  letters  of  recommenda- 
tion formerly  furnished  him  by  them,  and 
that  Mr.  Fish  replied  to  this  letter,  saying 
that  Mr.  Qraham  had  been  his  agent  down 
there  for  nearly  two  or  three  'years,  tliat 
Urah&m's  business  had  been  very  profit- 
able to  him,  and  that  he  waa  honest  and 
straight,  and  that  the  banks  did  not  have 
any  reason  to  write  such  a  letter,  etc.  We 
think  this  testimony  immaterial,  for  the 
reason  that  it  v  as  a  transttction  occurring 
subsequent  to  the  forgeries,  and  for  the 
further  reason  that  it  does  not  t«nd  to 
contradict  Fish's  testimony  that  li«  had 
confidence  in  Oraham,  but  tends  to  cor- 
roborate rather  than  impeach  it. 

The  record  discloses  that  one  of  the 
attorneys  for  plaintiff  in  emx  interposed 
the  demurrer  to  plaintiR'a  evidence  on  be- 
half of  the  ptaintilT  in  srror  ahd  Pauls 
Valley  National  Bank  and  the  First  Na- 
tional Bank  of  Wynnewood,  ita  codefend- 
ants,  and  this  demurrer  was  sustained  by 
the  court  as  to  said  codefendants.  Since 
the  trial  court  did  the  very  thing  requested 

L.R.A.igi8F. 


by  plaintiff  in  error,  tt  il  bi  ■(»  positioa 
to  complain. 

The  relation  betveen  bank  and  depoeitflr 
is  that  of  debtor  and  creditor.  When  «. 
depositor  issues  his  check  upon  his  bajik, 
payable  to  payee  or  order,  it  is  the  duty 
of  the  bank  to  pay  same  to  the  person 
named  in  said  cheek  or  upon  his  genuine 
indorsement,  and  a  failure  so  to  do  is  at 
the  peril  of  the  bank.  Jordan,  Marsh  Co.  v. 
National  Shawmut  Bank,  201  Maas.  3t»7.  22 
L.R.A.IN.S.)  260,  87  N.  E.  740;  Union  Bis- 
cuit' Co.  *.  Spruigfleld  Grocer  Co.  143  Mo. 
App.  300,  )2S  S.  W.  eiMti  Jat^Bon  v. 
National  Bank,  S2  Tenn.  164,  20  IS.  W.  S02, 
SB  Am.  St.  Rep.  Bl,  18  L.R-A.  663. 

The  reason  for  this  rule  is  readily  appar- 
ent.  The  depositor  cannot  icnow  the  sig- 
natures of  the  persons  to  whom  he  issuei 
checks,  and  is  not  called  upon  nor  expected 
identify  the  payee  or  his  signature; 
while,  on  the  other  band,  the  bank  may 
decline  to  pay  until  sufficient  proof  of  the 
identification  is  furnished.  It  is,  of  oourB«, 
impractical  for  banks  at  all  times  to  re- 
proof of  the  genuineaeos  of  the 
payee'a  indorsement,  so  a  custom  has  arisen 
among  banks  that  requires  the  bank  cashing 
thb  check  in  the  first  Instance  to  indorae 
same,  guaranteeing  all  prior  indorsements, 
and,  relying  upon  this  guaranty,  the  bank 
of  deposit  pays  without  further  question, 
and,  in  the  event  same  has  been  paid  upon 
a  forged  indorsement,  tbe  bank  of  deposit 
has  no  right  to  charge  same  agMset  the 
account  of  the  depositor,  but  must  look  to 
its  remedy  upon  the  guaranty  of  the  paying 
bank  or  other  intermediate  indorsera.  Un- 
less, of  course,  tbe  depositor  has  been  guilty 
of  negligence  wfalrh  induced  the  bank  to 
pay,  or  having  learned  of  the  forgery  in 
time  that  notice  to  the  bank  would  have 
saved  it  the  loss  and  failed  to  so  notify  it, 
or  waa  guilty  of  other  conduct  constituting 
an  estoppel.  5  Cyc.  S48;  Zaae,  Banks  & 
Bkg.  pp.  286-270;  Hatton  v.  Holmes,  97 
Cal.  208,  31  Fac.  1131;  Atlanta  Nat.  Buik 
v.  Burke,  81  Ga.  697,  2  LJt-A.  96,  7  S.  E. 
738;  Murphy  r.  Metropolitan  Nat.  Bank, 
191  Mass.  ISO,  114  Am.  St.  Rep.  695,  77 
N.  E.  803;  Shipman  v.  Bank  of  New  York, 
126  N.  Y.  318,  12  L.K.A.  791,  22  Am.  St. 
Rep.  S2I,  27  N.  E.  371;  Armstrong  v. 
Pomeroy  Nat.  Bank,  46  Ohio  St.  512,  6 
L.R.A.  826,  16  Am.  St.  Rep.  666,  22  N.  E. 
see;  National  aty  Bank  v.  Third  Nat. 
Bank,  100  C.  0.  A.  SEO,  177  Fed.  lie. 

The  only  allegation  and  proof  of  negli- 
gence against  Fish  was  the  sending  of  the 
checks  to  Graham  instead  of  to  the  payeca, 
and  tbe  failure  of  Fish  to  examine  the 
checks  when  returned  to  him  by  the  bank. 
The  checks  were  sent  to  Graham  for  deliv- 
ery to  the  payees,  and  Fish  had  a  right  to 
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pTMime  tk^  such  'would  be  done,  and  we 
nn  lee  no  negligence  in  thi^  Fiah  wu  not 
prnumed  to  know  the  signAtures  of  tlie 
pajeea,  nor  did  it  appear  that  he,  in  fact, 
luew,  M>  thKt  nn  examination  «f  tlie  checlu 
tfter  their  retim  to  him  would  not  have 
dificloaed  the  forgeries,  bo  we  can  see  no 
■iBt  of  Oftre  in  that  regard,  Qerman  Sav. 
Buk  T.  CitiMni-  Nat.  Bank.  101  Iowa,  630, 
U  Am.  St.  Rep.  399,  70  N.  W.  769,  2  Am. 
Ktg.  Rep.  349;  First  Nat.  Bank  r.  Tappan, 
8  Kan  4S6,  7  Am.  Rep.  MSj  Brixen  v. 
Dmtret  Nat.  Bank,  C  Utah,  004,  18  Pac. 
*3:  Grand  Lodge,  A.  O.  U.  W,  ¥.  State 
fiuk,  92  Kan.  876,  LJt.A.iei5B,  Sle,  142 
P»(.  974. 

The  record  further  discloaes  that  Fiah 
kimed  of  the  forgeriee  tome  two  or  three 
months  prior  to  hie  informing  plaintiff  in 
orsr  thereof,  but  prior  to  hie  learning  of 
Ibe  forgeries  Graham  had  absconded,  leav- 
ing no  property.  That  being  trne,  notice 
vould  have  been  without  avail,  and  we  are 
nubte  to  see  wherein  Flah  failed  ia  any 
duty  in   this. 

Plaintiff  in  error  alleges,  in  Its  answer, 
tkt  it  paid  these  checki,  relying  upon  the 
fnaranty  of  its  codefendants,  and,  if  the 
mdorsements  of  the  payees  had  not  been 
guariBteed  by  aome  reeponsible  person, 
it  Tonld  not  have  paid  them,  and,  that 
l<«Dg  true,  its  recourse  was  on  said  gnar- 
•itiea.  Barmon  v.  Old  Detroit  Nat.  Bank, 
15!  Mich.  73,  IT  L.R.A.(N.S.)  614,  128  Am. 
BL  Rep.  «7.  116  N.  W.  617. 

From  a  careful  examination  of  the  ori- 
iaux,  we  are  convinced  that  it  was  ineuffi- 
deiit  to  hare  supported  a  verdict  for  plain- 
tiff in  error,  and  the  trial  court  did  not 
•rr  in  directing  a  verdict  for  defendant  in 


Per  Carlam: 

Adopted   in  whole. 

A  petition  for  reliearing  having  been  filed, 
Tnraer.  J.,  on  December  11,  1917,  handed 
■lowD  the  following  additional  opinion: 

For  reversal,  it  is  again  urged  that  the 
wmt  erred  In  exchiding  evidence  offered 
W  defendants  to  prove  that,  by  letter  dated 
Frtniary  12,  1909,  certain  parties  connected 
*Hh  defendants  Pauls  Valley  National 
Bank  and  the  First  National  Bank  of 
Winnewood  had  made  certain  charges  (un- 
di'rlmied  by  the  record)  against  Grnham, 
■ed  had  notified  Fish  that  they  desired 
to  nltlidraw  former  letters  recommending 
^lum  to  him,  and  that  Fish  replied,  in 
fff«rt,  that  Graham  had  been  bis  agent  for 
too  or  three  years;  and  that  hi«  busineee 
>ud  been   profltablei   that  be  was  honest 


and  straight;  that  the  banks  had  no  reason 
for  writing  such  a  letter;  and  that,  unless 
tbey  made  good  their  dkarges,  they  mi^t 
get  into  trouble.  There  was  no  error  in 
excluding  this  evidence,  although  this  was 
on  cross-examination  of  Fish,  who,  on  direct 
examination,  luid  testified,  over  defendant's 
objection,  that  he  had  full  confidence  in 
Graham's  integrity;  this  for  the  reason  that 
the  pleadings  did  not  raise  the  iti:>ue  of  the 
negl^nce  of  E^sh  in  retaining  Graham  aa 
his  agent  during  the  time  the  forgeries 
were  committed,  and  hence  such  evidence 
was  without  the  issues,  and  irrelevant  and 
immaterial.  We  Bay  that  euch  testimony 
was  witliout  the  issues;  for,  turning  to  the 
pleadings,  they  disclose  that,  to  escape 
liability,  it  was  alleged  only  that,  after  the 
Spain  check  had  been  paid  by  the  drawee 
,  hank,  the  same  was  returned  to  plaintiff 
j  about  March  1,  1Q08,  that  plaintiff  failed 
to  notify  satd  defendant  that  the  indorse- 
ment thereon  was  forged  until  December, 
ie09,  and  that  in  the  meantime  Graham 
had  removed  himself  and  his  property  oat 
of  the  county,  and  placed  it  beyond  the 
reach  of  said  bank.  All  of  which  was 
denied  by  plaintiff,  who  alleged  that  said 
removal  took  place  long  before  he  discoT' 
ered  the  forgery.  Such  being  the  ittate  of 
the  pleadings,  we  fail  to  see  how  this  letter 
and  the  reply  thereto,  if  admitted  in  evi- 
dence, could  tend  to  evrai  put  plaintiff  oa 
his  guard  that  one  or  more  of  his  canceled 
checks  contained  the  forged  indorsement  of 
Graham,  much  less  tend  to  support  the 
allegation  that,  after  he  knew  It,  he  failed 
to  notify  the  payee  bank,  and  thereby 
deprived  it  of  an  opportunity  to  protect 
itself. 

It  is  next  contended  tbat  this  court, 
having  all  the  facts  before  it,  "should 
render  a  proper  judgment,  which  should 
run,  lirst,  against  the  banks  which  accepted 
and  paid  the  checks  with  the  forged  in- 
dorsements, thus  making  them  primaritv 
liable,  with  a  secondary  liability  upon  the 
.National  Bank  of  Commerce."  But  the 
state  of  the  record  will  not  permit  us  to 
do  so,  if  we  were  otherwise  inclined,  which 
we  are  not.  Pertinent  to  this,  the  record 
discloses  that,  at  the  instance  of  counsel 
for  the  National  Bank  of  Commerce,  the 
trial  court  sustained  a  demurrer  to  plain- 
tiff's evidence  in  favor  of  the  defendante 
Pauls  Valley  National  Benk  and  First 
National  Bank  of  Wynne  wood,  but  over- 
ruled it  as  to  the  National  Bank  of  Com- 
merce, and  rendered  judgment,  in  effect. 
that  plaintiff  take  nothing  as  against  the 
former,  but  have  judgment  against  the 
latter  bank,  which  alone  complains  and 
brings  the  case  here.  Now,  as  to  do  as 
requested  by  counsel  would  be,  in  effect. 
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to  hold  th&t  the  court  erred  in  sustaining 
counsel's  own  demurrer,  vre  decline.  Ba- 
Bides,  as  Rev.  Laws  1910,  i  4)18,  provides: 
"As  reepects  one  (mother,  indorsers'  are 
liable  prima  facie  in  the  order  in  which 
they  indorse,"  which  is  in  keeping  with 
the  genersl  ruls  stated  in  4  Am.  A  Sng. 
Enr.  Law,  2d  ed.  483,  thus:  "In  respect 
to  the  liability  of  indorflers  inter  se.  the 
rule  is  that  thej  are  prima  facie  liable  to 
each  other  in  the  order  in  whifh  their 
indori-ements  successively  appear,  each  in- 
dorscr  being  liable  to  all  succeeding  in- 
dorsers, but  not  to  preceding  ones,"  it 
would  seem  that  the  order  of  liability 
should  be  the  other  way,  and  night  have 


been  had  th«  National  Bank  of  Oommerf^. 
ID  a  cross  action  against  its  codefendants. 
prayed  for  alternative  relief  in  that,  should 
plaintiff  have  judgment  against  It  for  tbe 
amount  of  his  loss,  it  have  judgment  over 
against  them  as  prior  indoraeri  ol  tb« 
checks  for  the  amount  of  its  Iom;  but  such 
relief,  not  having  been  prayed,  and  tho«« 
codefendants  thereby  given  their  day  in 
court  to  defend  against  an  action  over 
against  them,  we  cannot  render  euch  judg- 
ment against  them  here, 

There  is  do  merit  in  the  remaining  con- 
tentions. 

All  tlie  Justices  concur. 


Annotation  —  Right  of  bank  remitting  for  or  paying  fm-ged  check 
as  against  the  depositor  or  correspondent  bank,  ax  affected  by 
the  tatter's  negligence  in  failing  to  give  notice  of  the  forgery. 


This  note  supplements  a  note  on  the 
same  subject  appended  to  McNeely  Ca 
V.  Bank  of  North  America,  20  LJl.A. 
(N.S.)  79. 

As  to  the  liability  of  a  bank  for  pay- 
ing an  altered  check,  where  aJteratlon 
was  facilitated  by  form  in  which  it  was 
draivn,  see  not*  in  L.R.A.1918B,  327. 

As  to  the  duty  of  a  depositor  having 
s  checking  account  with  a  bank,  to  ex- 
amine pass  book  and  vouchers  npon  re- 
turn from  tbe  bank,  see  note  in  L.B.A. 
1915D,  741.* 

As  pointed  out  in  the  note  first  re- 
ferred to,  in  considering  the  qnestion 
raised,  the  negligence  of  the  depositor 
or  the  correspondent  bank  is  assumed 
to  exist,  the  question  being,  in  efTect,  as 
to  whether  or  not  such  negligence,  in 
and  of  itself,  is  a  sufficient  giooud  for 
avoidance  by  a  bank  remitting  for  or 
paying  a  foiled  cheek  to  sustain  it  in 
charging  the  check  to  the  depositor  or 
oorrespondent  bank.  It  is  also  stated, 
in  the  note  referred  to,  that  by  the 
weight  of  authority  a  bank  cannot  charge 
the  amount  paid  on  a  fot^d  check 
against  tlie  account  of  a  depositor  or 
correspondent  bank,  unless  it  shows  that 
tbe  former  have  been  guilty  of  negli- 
gence in  discovering  or  giving  notice  of 
the  forgery,  and  such  negligence  has  mis- 
led it  to  its  injury.  This  is  also  the 
doctrine  of  the  cases  decided  subse- 
quently to  this  note:  Soala  v.  Miners'  & 
M.  Bank  (1918)  —  Colo.  — ,  171  Pao. 
752  (bank  ranst  be  misled  by  act  of  neg- 
ligence OD  the  part  of  the  depositor) ; 
Commercial  Bank  v.  Arden  (1917)  177 
Ky.  520,  L.R.A.1918B,  320,  197  S.  W. 
961  (no  groond  of  estoppel  exists  against 
L.R.A.1918F. 


depositor,  unless  he  did  or  said  some- 
thing which  induced  or  caused  the  bank 
to  pay  the  forged  check  drawn  against 
his  account,  when  it  would  not  other- 
wise have  done  so) ;  Morgan  v.  United 
States  Mort.  &  T.  Co.  (1913)  208  N.  Y. 
218,  L.E.A.19i5D,  741,  101  N.  E.  871, 
Ann.  Cas.  1914D,  462  (bank  may  escape 
liability  for  repayment  of  amount  of 
foiled  cheek  chai^ied  to  the  depositor's 
account,  by  showing  that  the  latter  has 
been  guilty  of  negligence  which  con- 
tributed to  such  payments,  and  that  it 
has  been  free  from  any  negligence) ; 
North  British  &  M.  Ins.  Co.  v.  Mer- 
chants' Nat.  Bank  (1914)  161  App.  Div. 
341,  146  K.  Y.  Supp.  720  (same  as  pre- 
ceding case) ;  Metallurgical  Securities 
Co.  v.  Mechanics  &  M.  Nat.  Bank  (1916) 
171  App.  Div.  321,  157  N.  T.  Snpp.  321 
(a  depositor  cannot  be  charged  with  fail- 
ure to  inform  a  bank  of  foigei^  of  the 
indorser's  signature  to  checks  signed  by 
him,  unless  the  bank  has  been  actually 
damaged  by  such  failure) ;  Figuers  v. 
Fly  (1916)  137  Tenn.  358,  193  B.  W.  117 
(where  foigery  is  that  of  signature  of 
payee,  the  bank  is  liable  to  repay  the 
amount  of  check  chained  to  the  depos- 
itor's Meount,  unless  it  shows  that  the 
latter  has  been  guilty  of  some  negligence 
or  fault  which  nusled  it) ;  First  N^at. 
Bank  v.  Farmers'  &  M.  State  Bank 
(1912)  —  Tex.  Civ.  App.  — ,  146  S.  W. 
1034  (where  the  negligence  of  the  remit- 
ting bank  in  not  ascertaining  tbe  forgei>' 
of  a  oheok  did  not  naturally  and  proxi- 
mately result  in  injury  to  the  receiving 
bank,  tbe  latter  is  liable  fox  tbe  amount 
remitted). 
U  baa  also  besD  lield  that,  where  a 
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bank  ia  goilty  of  n^igenm  in  p»yii^  a 
fof^ed  check,  the  drawer  is  estopped 
from  elaiioiiig  against  it,  only  wl)«re  hia 
OTm  negligence  in  directly  eonnected  with 
the  forgery.  New  York  Produce  Exch. 
Bank  v.  Honrton  (1909)  95  C.  C.  A.  251, 
169  Fed.  785. 

It  has  been  held,  however,  that,  where 
a  depositor  fails  to  inform  his  bank  of 
forgeries  as  soon  as  be  discovers  them, 
he  loses  his  right  of  action  against  the 
bank.  E^udlav  T.  Com  Exch.  Nat.  Bank 
(1911)  166  nl  App.  57.  And  in  Penn- 
sylvaniB  the  mle  obtains  that,  where  a 
depositor  fails  promptly  to  inform  the 
bank  of  the  forgei^r  of  his  name  to  a 
cheek,  he  mnst  be  regarded  as  having 
inthheld  from  it  a  substnbtial  right, 
TJthoiit  regard  to  what  might  or  might 
not  have  reanltcd  from  the  prompt  exer- 
eise  of  that  right;  for  it  ia  sufficient  to 
know  that  such  delay  on  the  part  of  the 
depositor  might  well  prejudice  the  bank, 
and  it  is  not  necessary  for  the  latter  to 
prove  that  it,  in  fact,  did  work  material 
harm  to  it.  Marks  v.  Anchor  Sav.  Bank 
(1916)  252  Pa.  304,  L.R.A.1916E,  906, 
97  Atl.  399  14  N.  C.  C.  A.  812,  following, 
in  this  regard,  McNeely  Co,  v.  Bank  of 
yorth  America  (1908)  221  Pa.  588,  20 
LK.A.(N.S.)  79,  70  Atl.  891.  And,  nn- 
der  this  mle,  it  has  been  held  that  a 
delay  of  a  week  or  two  weeks  by  a  de- 
positor, before  informing  a  bank  of  the 
forgery  of  his  name  to  a  check,  is  fatal 
to  his  right  to  hold  the  bank  for  the 
amount  of  the  cheek  idiarged  to  his  ac- 


eoaDt.  UumtT  v.  Real  Estate  Title  InB. 
&  T.  Co.  (1909)  39  Pa.  Snper.  Ct.  438. 

In  Hair  v.  Winnsboro  Bank  (1916) 
103  8.  0.  343,  88  S.  E.  20,  a  tharge  to  the 
jury  was  sustained,  which,  in  ^ect,  in- 
structed the  jurois  that  the  defendant 
bank  was  liable  to  repay  to  a  depositor 
the  amount  paid  by  it  on  a  seriea  of 
forged  checks  changed  to  the  depositor's 
account,  nnleaa  the  latter  was  guilty  of 
negligence,  either  in  discovering  the  foi^ 
ery  or  failing  to  inform  the  bank  within 
a  reas<HiBble  time  after  discoveiiog  it. 

In  Israel  v.  State  Nat.  Bank  (1909) 
124  La.  835,  50  So.  783,  it  is  held  that, 
where  a  depositor  did  not  inform  a  bank 
that  certain  checks  retnmed  to  him  were 
foi^ries,  although  he  was  put  npon  no- 
tice in  this  regard,  he  was  nevertheless 
entitled  to  recover  the  amount  of  tha 
forged  checks  whioh  the  bank  had 
chai^d  to  his  aceonnt  up  to  the  time  he 
had  notice  of  the  forgery;  but  he  could 
the  amount  of  the  forged 


In  this  regard  it  is  to  be  noted,  that 
the  Negotiable  Intrumcnts  Law  provides, 
in  effect,  that  where  delay  in  giving  no- 
tice to  a  bank  of  the  forgery  of  a  check 
exceeds  a  year  from  the  time  a  depositor 
receives  his  pass  book  and  canceled 
vouchers,  including  the  forged  checks, 
the  depositor  cannot  assert  any  claim 
against  the  bank  in  r^ard  thereto.  Shat- 
tuck  V.  Guardian  Trust  Co.  (1912)  204 
N.  T.  200,  97  N.  B.  517.  A.  G.  S. 
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HART  MINAHAN  et  al. 

(—  Wila.  — ,  173  Pac.  815.) 

Libel  —  manaslng   editor  —  llabllU?- 

^Vhere  the  managing  editor  o(  a  newa- 
[it^T  is  one  ot  the  officera  of  the  corpora- 
tion and  has  active  charge  and  control  of  the 
minagcment,  conduct,  and  policy  thereof,  he 
is  equally  liable  with  the  owner  for  the  pub- 
Uratiolt  of  a  lil>eluua  article,  and  thia  is 
line,  even  though  he  did  not  know  of  the 
publication,  for  it  is  his  duty  to  know,  and 
it  is  bis  duty  to  control  the  contentii  of  said 

Headiiot«  by  Hookeb,  C. 

Sote,  — As  to  liability  of  editor  or  mwi- 
■grr  of  newspaper  for  libel  published  with- 
ont  hie  knowledge,  see  annotation  following 
thii  case,  poet,  287. 
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CLblication,  and  he  cannot  avoid  responsl- 
lity  by  abandoning  the  same  in  the  hands 
of  his  employees,  and  escape  responsibility 

upon   the  theory  that  his  employees  acted 
without  his  knowledge  or  consent, 
for  other  caacs,  see  Lilel  and  Slander,  I.  «t 
Dig.  ISS  N.  S. 

<May  28,  1918.) 

ERROR  to   the  District  Court   for  Tulsa 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  rei^over 
damages   for   the   alleged  publication   of   a 
libeL     Affirmed. 
The    facts    are    stated    in    the    Commis- 


There  is  no  reason  upon  which  an  editor. 
any  more  tlian  any  other  individual,  can  be 
held  responsible  for  auch  a  tort,  when  it 
appears  that  he  was  actually  innocent  of 
all  complicity  in  it. 

Folwell  v.  Miller,  10  LJt.A.{N.S.).  332, 
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76  C.  C.  A.  4Se,  116  Fed.  406,  7  Ann.  Gai. 
455;  Gennan-Americui  Ins.  Co.  t.  Huntley, 
—  Okla.  — ,  161  Pac.  815, 

Meaara.  John  T.  Harrr  and  DaTidson 
A  WllUams,  for  defendants  in  eitoi'; 

Lorton  waa  peraonally  liable,  coettes- 
•ively  with  the  World  Publishing  Company. 

Folwell  V.  Miller,  10  LJUA.(N.a)  332, 
75  C.  C.  A.  489,  146  Fed.  4B6,  7  Ann.  Gu. 
465. 

The  managing  editor  ia  personally  liable 
for  UbelouB  publirations  in  his  paper, 
whether  or  not  be  knew  or  had  any  part 
therein  or  connection  therewith,  and  regard- 
leas  of  hlR  preBCDce  or  absence,  and  tbiH 
without  reference  to  his  executive  author- 
ity and  absolute  control  of  Bubordinates, 

25  Cyc.  420;  17  R.  C.  L.  S  138i  Danville 
Press  Co.  v.  Harrison,  99  111.  App.  244; 
Nevin  v.  Spieekemann,  1  Sadler  (Pa.)  400, 
4  Atl.  4S7;  Smith  t,  Utley,  92  Wis.  133, 
35  LJIJl.  621,  65  N.  W.  744;  Belo  v.  Fuller, 
84  Tex.  450,  31  St.  Bep.  76,  19  6.  W.  616. 

Hooker,  C,  filed  the  following  opinion: 
In  the  petition  filed  in  thia  cause  in  the 
lower  court  Mary  Minahsji  alleged  that  at 
all  times  mentioned  therein  she  was  the 
proprietress  and  manager  of  a  rooming 
house,  located  in  the  city  of  Tulsa,  aod  at 
the  same  time  the  World  Publishing  Com- 
pany, a  corporation,  was  the  owner  and 
the  publisher  of  two  certain  newspapers  to 
wit,  the  Tulsa  Daily  World,  a  morning 
publication,  and  the  Tulsa  Evening  Sun,  an 
afternoon  publication,  both  of  which  papers 
were  in  general  circuUtion  in  the  city  and 
county  of  Tulsa;  that  Eugene  Lorton  was 
the  managing  editor  of  both  of  said  papers, 
and  as  such,  among  other  things,  it  was 
his  duty  to  supervise  the  matters  printed 
and  published  in  each  and  all  of  said 
papers,  and  to  exercise  reasonable  diligence 
in  ascertaining  the  truthfulness  of  the 
articles  ed  published,  and  that  his  duties  to 
the  World  Publishing  Company  required 
him  to  ascertain  and  know  the  truthful, 
ncss  of  all  articles  published  in  said  papers; 
that  at  all  times  the  said  Mary  Minahan, 
plaintiff  below,  was  a  good  and  worthy 
citizen  of  the  city  of  Tulsa,  and  that  she 
conducted  a  clean,  law-abiding  rooming 
house,  and  in  alt  ways  behaved  and  eon- 
ducted  herself  as  a  good  woman  should; 
that  the  rooming  house  conducted  by  her 
enjoyed  a  good  reputation  as  a  moral  and 
law-abiding  place;  and  that  neither  she  nor 
ber  place  had  ever  had  any  suspicion  cast 
upon  them,  until  after  the  publication  of 
the  articles   complained  of  here. 

It  is  further  alleged  that  said  defendants 
wrongfully  maliciously,  and  wantonly,  and 
with  a  desire  and  intention  to  injure  her, 
the  said  Mary  Minahan,  and  her  good  name, 
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and  to  bring  her  into  public  disgrace  amoof 
her  neighbors  and  her  friends,  did,  on  the 
11th  day  of  July,  1914,  in  the  various 
editions  of  its  papers,  falsely,  wrongfully, 
and  maliciously,  and  in  total  disregard  of 
ber  rights,  publi^il]  of  and  concerning  her 
and  her  place  of  business  the  following 
libelous  and  defamatory  matt«r: 
Polio 

Landlady  Still  Refuses  InformatioD^Police 
Active,  Foul  Play  Is  Feared — 
Is  Bad  Result. 

The  deepest,  darkest  mystery  still  sur- 
rounds the  sudden  illness  of  Mrs.  Frank 
Fleek,  who  came  to  Tulsa  yesterday  after- 
noon in  company  with  her  husband  and 
registered  at  the  Minahan  rooms.  Death 
was  only  cheated  of  a  victim  by  the  rounici- 
pal  pulmotor,  operated  by  Jack  Breen  of 
the  Central  Fire  Station,  after  the  woman's 
lungs  had  been  refreshed  bj  artificial  air 
pumped  from  the  life-saving  service. 

From  what  the  woman  was  afllicted  with 
nould  not  be  learned  this  morning.  The 
Fteeks,  who  came  by  automobile  from 
Kansas  City  and  registered  at  the  Minahan 
rooms  without  the  knowledge  of  the  char- 
acter of  the  place  i(  is,  are  said  to  be 
wealthy.  Newspaper  reporters  again  tliia 
morning  were  refused  admittance  to  the 
rooming  house,  while  the  landlady  of  tlie 
place  reluctantly  gave  up  information  to 
tlia  police. 

Detectives  Busy. 

The  polifK  still  cling  to  the  theory  that 
there  is  something  back  of  the  case  that 
has  not  yet  been  given  out.  Detectives 
and  plain  clothee  officers  were  this  morninj; 
detailed  on  the  case.  If  the  landlady  con- 
tinues her  obstinate  and  defiant  mnnnor 
towards  the  police,  arrests  may  quickly 
follow. 

A  House  of  111  Repute. 

The  reputation  of  the  house  was  un- 
known to  the  F leeks  when  they  registered 
there  yeuterday  afternoon.  Police  officers 
this  moraing  gave  out  the  information  that 
of  the  most  notorious  houses  of 
ill  repute  in  Tulsa,  operating  under  the 
guise  of  a  "rooming  house."  Although  a 
definite  foundation  so  far  is  lacking,  the 
polii^e  are  working  on  the  theory  that  the 
sudden  illness  was  caused  by  foul 
means  employed  by  those  in  charge  of  the 
place. 

Last  night,  when  newspaper  reporters 
called  at  the  place,  they  were  met  by  th« 
landlady,  Mrs.  Minahan,  who  abruptly 
ordered  them  from  the  house  and  threat- 
ened bodily  injuiy  when  they  at  first  re- 
fused to  comply  with  liar  demaiula.     The 
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raporUn  were  formd  from  th*  pkce  when 
■ereral  burly  men  nttendojitfl  were  euoi- 
maned  by  Mrs.  MiDahBn. 

Reports  from  there  thus  moming  girl* 
wearing  even  less  clntbwg  were  awspimous 
in  the  resort  last  aight,  while  an  effort  waa 
being  made  to  reeuBntate  the  woman. 

Reports  from  there  this  morning  indicate 
that  the  womatt  win  reoover  if  «be  U  given 
the  neeeesary  protection. 

The  petition  here  st&ted  a.  cause  of  action, 
aad  Bought  to  recover  damagea  in  the  sum 
of  tlO.OOO  for  datnageB  to  her  reputation. 

To  thie  petition  the  World  Publishing 
Compaay  filed  an  answer,  in  which  it  ad- 
mitted that  it  was  the  owner  and  publiiher 
of  the  aforauiid  newspapere,  and  that  the 
articles  publiehed  in  them  were  printed  hy 
it  ui  good  faith,  upon  reliable  information 
fumiahed  it  through  its  reporters,  and  were 
publiahed  bj  it  upon  the  belief  that  the 
tame  were  true,  and  that  the  matters  and 
thioga  stated  thorein  were  in  fai-t  true,  and 
especially  denied  tliat  naid  articles,  or  any 
pari  thereof,  were  and  are  libelous  against 
the  plaintiff,  tlmt  naid  articles  were  pub- 
limbed  MB  items  of  general  news,  in  good 
faith,  without  any  malice  to  the  plaintiff 
or  any  intention  on  ite  part  to  injurs  or 
damage  plaintiff  in  her  reputation,  credit, 
or  business,  and  especially  denied  plaintiff 
had  been  injured  or  damaged  in  any  way 
i)y  reason  of  said  publicationa,  and  aaid 
answer  also  contained  a  general  denial. 

The  defendant  below,  Eugene  Lorton,  filed 
a  separate  answer,  in  which  he  admitted 
that  he  was  the  managing  editor  in  the 
employ  of  the  World  Publishing  Company, 
and  that  said  corporation  printed  and  pub- 
li-^hcd  the  aforesaid  newspaper  in  the  city 
of  Tulsa  at  the  time  Involved  here,  and 
denied  the  allegations  contained  in  the 
pbintifra  petition,  and  especially  denied 
that  eaid  articles  were  printed  or  pub- 
lished for  the  purpose  of  injuring  plaintilT 
in  her  reputation,  and  denied  that  the  same 
had  hurt   her  in  any  way  whatsoever. 

The  articles  published  were  libelous  per 
K,  and  the  evidence  in  this  case  was  alto- 
gether unwarranted  and  unjustified,  without 
■ny  foundation  to  support  it. 

The  evidence  for  plaintiff  below  estab- 
lishes that  Eugene  Lorton  was,  at  the  time 
of  thia  publication,  the  managing  editor  of 
the  Tulsa  Daily  World,  and  the  Tulsa 
Evening  Sun.  He  wu  also  the  vice  presi- 
dent of  the  World  Publishing  Company, 
and  one  of  the  business  managers  connected 
■rith  the  iuBtitution,  and  had  ths  authority 
to  hire  and  fire  its  employees,  and  the 
general  policy  of  the  papers,  together  with 
their  entire  business  affairs,  were  conducted 
and  operated  by  him,  either  personally  or 
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by  those  who  were  in  his  employ,  asd  un- 
der  his   aupervjjion. 

This  case  was  tried  to  a  jury,  and,  after 
hearing  the  entire  evidence,  a  vM^ict  was 
returned  in  favor  of  the  defendant  in  error 
against  the  World  Publishing  Company  and 
Eugene  Lorton  for  the  lum  of  9600;  and  to 
rsrerse  this  judgment  the  World  Publish- 
ing Company  and  Eugene  Lorton  have  ap- 
pealed to  this  court,  and  hare  assigned 
serernl  reaaons  why  the  judgment  should 
be  reversed. 

It  ta  urged  that,  in  view  of  the  fact  that 
the  petition  filed  herein,  and  on  which  thia 
cause  went  to  trial,  sought  to  recover  dam- 
ages caused  Mily  to  the  r^utation  of 
plaintiff  below,  cutam  part*  of  the  evi- 
dence which  defendant  in  error  was  per- 
mitted to  give  as  to  the  effect  that  said 
publications  had  upon  her  health  were 
prejudicial  to  the  rights  of  ths  platntiSi  in 
error.  Thia  contention  ie  not  well  talcen. 
The  court  in  its  inatruotiona  speeiflcally 
limited  the  right  of  recovery  to  injuries 
caused  to  the  reputation  of  plaintiff  below, 
and,  during  the  progress  of  the  trial,  the 
statement  was  many  times  made  to  the  Jury 
by  plaintiff  below  that  aba  sought  no  recov- 
ery for  damages  to  her  health  or  busineea, 
but  merely  to  her  reputation.  We  do  not  be- 
lieve that  the  plaintiflB  in  error  were  in 
any  way  prejudiced  by  the  introduction  of 
this  evidence,  and  this  view  is  strengthened 
by  the  size  of  the  verdict  and  the  entire 
absence  of  any  justification  for  the  publi- 

It  is  next  urged  that  the  admission  of 
the  evidence  of  one  Kersey,  who  was  the 
desk  sergeant  at  the  police  station  upon 
the  night  these  transactions  toolt  place  con- 
cerning which  thia  publication  was  made, 
was  error.  The  purpose  of  this  testimony 
was  to  show  the  conduct  and  demeanor  of 
the  reporters  in  the  employ  of  the  World 
Publishing  Company,  whose  ill-advised  acts 
caused  this  publication.  The  reporters  were 
agents  of  the  World  Publishing  Company, 
BJid,  while  in  the  employ  of  the  World  Pub- 
lishing Company  as  a  corporation,  were,  in 
a  sense,  under  the  supenisioa  and  manage- 
ment and  control  of  the  plaintiff  in  error 
Kugene  Lorton,  who  had  charge  of  the 
operation  of  these  papera.  This  teatimony 
was  competent,  and  neither  the  rights  of 
the  company  nor  of  Eugene  Lorton  were  in 
any  way  prejudiced  by  its   introduction. 

As  to  the  World  Publishing  Company, 
there  la  no  merit  whatever  in  ite  appeaL 
The  judi^ment  here  against  it  is  ridiculously 
small  for  the  injury  inflicted,  and  we  u»- 
hesitatlngly  affirm  the  judgment  of  the 
lower  court  as  to  it. 

It  is  contended  by  Bugena  Lorttm  ti>at 
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the  trial  court  committed 

fusing  to  permit  liim  to  establish  tha,t  he 

waa  not  In  the  city  at  the  -time  of  the 
publiration  of  the  articles  compLsined  of 
here,  but  that,  as  a  matter  of  fact,  he  wm 
awAy  on  his  vacation,  and  had  heen  for 
nojtie  dars  prior  thereto,  and  did  not  know 
of  the  publication  imtil  after  the  expiration 
of  several  da;e,  and  it  is  further  asserted 
that  the  trial  court  committed 
prejudicial  to  him  in  giving 
10.  which  was  as  follows,  to  wit:  "The 
noiirt  inatmcta  the  jury  that,  if  tbej  be- 
lieve from  the  evidence  in  this  case  the 
defendant  Lurton  had,  either  directly  or 
indirectly,  under  his  control  a  general 
supervision  and  management  of  the  edi- 
torial policy  and  news  columns  of  the  Tuisa 
Daily  World,  then,  in  that  event,  in  law 
he  would  be  equally  liable  with  the  World 
Publishing  Company  for  any  and  all  injury 
done  or  dama^  incurred  by  reason  of  the 
publication  therein  of  any  libelous  article. 


is  publl^ed  and  oontrolled  byaeorporation, 
one  who  fa  merely  an  officer  of  the  corpora- 
tion is  not  responsible  individually  fur 
libelous  publications  made  without  hid 
knowledge  or  consent,  but  it  is  otherwise 
where  sncfa  officer  is  the  general  manager 
of  the  paper  and  authoriced  by  the  directoTs 
of  the  corporation  to  control  its  policy." 

And  it  is  furttaur  held  that  "where  the 
general  manager  of  a  corporation  engK<:ed 
in  the  publication  of  a  newspaper  n  eg  1  ret  a 
to  control  his  employees  in  respect  to  what 
shall  appear  in  the  paper,  and  a  libel  ie 
published,  such  neglect  is  equivalent  to  a 
reckless  disregard  of  the  rights  of  others, 
eqiml  to  a  wilful  or  intentional  wrong,  and 
renders  both  the  manager  and  the  corpor- 
ation liable  to  be  mulcted  in  exemplary 
damages," 

In  the  body  of  the  opinion,  it  Is  said: 
"The  evidence  shows,  however,  that  Beard 
was  the  general  manager  of  the  publics- 
authorized  by  the  directors  to 


This  would  be  true  regardless  of  whether  control  the  policy  of  the  paper.  He  bad 
or  not  he  wrote  or  knew  of  the  article  altto  assumed  to  do  this,  and  had  employed 
before  it  was  published."  |  Robinson,  the  editor  who  published  the  libel. 

These  two  questions  can  be  considered  |  We  think  Beard  as  mudi  responsible  for 
upon  one  proposition,  ae  to  whether  one  the  publication  as  if  he  knew  tJie  libel  waa 
who  occupied  the  position  similar  to  that  about  to  be  published  and  did  not  prevent 
of  Eugene  LorliHi  here  is  responsible  for  it.  In  other  words,  a  person  cannot  avoid 
the  publication  made  in  his  absence.  Wa  lial.ility  by  putting  instruments  of  harm, 
think  this  evidence  establishes  the  fact  that  which  he  is  authorised  and  it  is  his  duty 
Lorton  was  the  representative  of  the  World  to  control,  into  the  hands  of  others,  and 
Publishing  Company,  and  in  fact,  so  far  then  by  abandoning  the  same  in  the  hands 
as  the  entire  management  of  the  Tulsa  of  Lis  agent,  be  heard  to  say  that  the  agent 
Daily  World  was  concerned,  he  was  the  aitcd  without  hia  knowledge  or  consent. 
World  Publishing  Company,  that  is,  he  con-  '  after  the  harm  has  been  accoropliehed." 
ducted  the  policy  of  the  paper,  supcnised  In  Smith  v,  Utley,  92  Wis.  138,  35  L.R.A. 
it,  managed  it  in  all  of  its  details,  employed  ,  G22,  65  N.  W.  74G,  the  supreme  court  of 
oi  assisted  in  employing  those  who  oper-  Wisconsin  said;  "The  law  is  well  settled 
ated  it,  and  that  his  functions  and  bis  that  the  managing  editor  of  a  newspaper 
duties  as  well  as  his  power,  as  testified  is  equally  liable  with  the  proprietor  and 
to  by  himself,  clothed  him  with  more  publisher  for  the  consequences,  in  a  civil 
authority  than  that  of  the  managing  editor,   action,    for   the    publication    of   a    libelous 

In  IT  R.  C.  L.  p.  385,  it  is  said:  "It  article;  and  this  is  so,  whether  he  knows 
has  been  held  that  the  managing  editor  of  of  the  publicaiion  or  not,  for  it  is  hia  busi- 
a  newspaper  is  equally  liable  with  the  ness  to  know,  and  mere  want  of  knowledge 
proprietor   and   publisher   in   a   civil  action    constitutes  no  defense." 


for  the  publication  of  a  libelous  article, 
whether  he  knows  of  the  publication  or 
not,  as  it  is  his  business  to  know;  and  the 
fact  that  he  is  only  editor  in  a  particular 
department,   and   lias 


In  Newell  on  Shtnder  and  Libel,   S   480, 

"The   proprietor   o(   a   newspaper    is    re- 
sponsible for  a   libel  appearing  in   ita   col- 
umns,   although    the    publication    may    be 
department  in  which  the  article  complained   made  in  his  absence  and  without  his  knowt- 
of  appears,  has  been  said  to  be  immaterial."  |  edge.    But  the  mere  fact  that  one  is  pre^i- 

In  25  Cyc.  429,  the  rule  is  stated  thus;  dent  of  and  a  stockholder  in  a  corporation 
"The  managing  editor  of  a  newspaper  is  publUhing  a  newspaper  does  not  render 
equally  liable  with  the  proprietor  for  the  i  him  liable  for  a  libel  therein, 
publication  of  a  libelous  article,  and  this  "As  to  the  liability  of  a  managing  editor 
whether  he  knows  of  the  publication  or  or  editor  in  chief  of  a  newspaper,  the 
not,  as  it  is  his  duty  to  know  the  cAntents  '  American  cases  are  not  in  harmony.  In 
of  all  articles  published."  I  Smith  v.  Utley.  B2  Wis.  133,  S5  L.R.A.  620, 

In  Danville  Press  Co.  v.  HarrUon,  98  HL  [  65  N.  W.  744,  it  was  held  that  the  manag- 
App.  244,  it  is  said:  "Where  a  newspaper '  ing  editor  of  a  newspaper  is  equally  liable 
L.B.A.1918P. 
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with  the  proprietor  and  publtaher  lar  the 
ronBequencei,  In  a  civil  action,  for  the 
publication  of  a  libelous  articlej  end  this 
IS  BO,  whether  he  knows  of  the  publication 
or  not,  for  it  ia  hia  bueincBs  to  know,  and 
mere  want  of  knowledge  constitutes  no  de- 
fense.' A  Himihu'  holding  was  made  in 
Hunt  T.  Bennett,  IB  N.  Y.  173. 

"  On  th«  other  hand,  the  United  States 
court  of  appeals  held,  in  Folwell  v.  Uiller, 
10  L.ILA.(N.S.)  332,  76  C.  a  A.  489,  U6 
Ked.  495,  7  Ann,  Cis.  4Sfi:  ,  .  .  A  p«r- 
KA  wlio  ia  general  mana^r  of  a  newspaper 
owned  bj-  a  corporati<»  and  la  autiioriaed 
bj  the  directors  to  ocmtTol  th«  potiey  of  the 
paper,  and  aSBumei  to  do  so.  and  employs 
■a  editor  who  publisbM  a  Ubel,  ia  Hable 

Anmotatum  —  Liability  of  editor  or  manager  of  newipaper  for  lib*l 
publiiliMl  without  torn  kavwlcdgo. 


therefor,  though  he  knew  notblng  of  the 
libel  before  its  publication,  and  had  flot 
authorized  it  to  be  publisbeit." 

See  also  Belo  v.  Fuller,  84  Tex.  460,  31 
Am.  Bt.  Rep.  75,  19  S.  W.  618;  Nevin  v. 
Bpieckermann,  1  B»dler  (Pa.)  400,  4  Atl. 
4B7. 

The  case  of  Folwell  v.  Miller,  supra,  is 
rolied  upon  by  the  plaintiff  in  error  as 
authority  for  nonliability.  A  careful  con- 
Bideration  of  the  facts  in  this  case,  in  our 
judgment,  removes  the  same  from  the 
doctrine  laid  down  in  Folwell  v.  Miller. 

For  the  reasons  above  Indicated,  the 
judgment  of  the  lower  court  Is  affirmed. 


The  present  note  is  anpplementaiy  to 
note  to  Folwell  v.  Miller,  10  L.E.A. 
{S.S.)  332,  which  case  ia  discussed  and 
distinpuisbed  in  World  Pub.  Co.  t. 
MiNAHAN,  ante,  283. 

The  different  results  reached  in  the 
cases  3ccm  to  depend  upon  the  relation 
deemed  to  exist  between  editor  and  pro- 
prietor. 

As  stated  in  Folwell  v.  Miller  (Fed.) 
Bupnt,  if  the  liability  of  the  editor  is 
eoexteneive  with  that  of  the  proprietor, 
it  is  not  affected  or  qualified  by  the  cir- 
cumstance that  the  publication  whs  made 
withont  any  personal  participation  on 
his  part.  The  Folwell  Case,  in  holding 
an  editor  not  liable  for  the  puhlicatiou 
of  a  libel  without  hia  knowledge,  at  a 
time  when  he  ia  absent  from  the  office, 
conaiders  that  the  responsibility  of  the 
editor  is  not  commensnrate  with  that  of 
the  proprietor,  but  that  the  relation  ia 
that  of  principal  and  agent. 

As  Bupportiug  the  view  that  an  edi- 
tor's liability  JB  coextensive  with  that 
of  the  proprietor,  the  Folwell  Cane  dis- 
eussea  Smith  v.  t'tlev  (1S96)  82  Wis. 
113,  35  L.B.A.  620,  65  N.  W.  744;  Watts 
V.  Eraser  (1837)  7  Ad.  &  El.  223,  112 
Eng.  Reprint,  45.5,  2  Nev.  &  P.  157, 
W.  W.  &  D.  451,  6  L.  J.  K  B.  N.  S.  226, 
1  .Tiir.  671 :  Ncviu  v.  Spieckonnaan 
(1SS6)  1  Sadler  (Pa.)  400,  4  Atl.  497 
and  Hunt  v.  Bennett  (18.59)  19  N.  T. 
173.  See  also  other  eases  in  note  in  10 
LJl.A.(N.S.)  332. 

In  Leuch  v.  Bei'ger  (1915)  161  Wia. 
564,  155  N.  W.  148,  the  court  observed 
that  it  wonld  not  be  inclined  to  extend 
the  rate  of  liability  r^ardless  of  knowl- 
edge, as  announeed  in  Smitt  v.  Vtley 
LJLA.1918F. 


(1896)   92  WU.  133,  36  L.R.A.  620,  65 
N.  W.  744,  to  a  oage  of  merely  nominal 

edit orahip,— one  where  a  person  held  the 
title,  bnt  did  not  exercise  the  functions 
appertaining  to  the  TXiaition;  and  the 
liability  of  an  editor  was  said  to  be  a 
question  for  the  jnry  in  the  Leuch  Case, 
where  it  was  admitted  that  the  editor 
and  hia  associate  published  the  news- 
paper, and  that  the  editor  hnd  immedi- 
ate charge  and  control  of  the  paper  and 
active  control  of  all  publications  of  it, 
but  testified  that  he  knew  nothing  about 
the  article  until  after  it  was  published. 
In  Wahlheimer  v.  Hardcnbei^h  (1916) 
217  N.  y.  264,  111  N.  E.  826,  reversing 
(1914)  160  App.  Div.  190,  146  N.  Y. 
Sopp.  161,  the  general  manager  and  aee- 
retary  of  an  unincorporated  association  . 
organized  to  gather  and  distribute  news 
was  held  not  liable  for  libel  published 
by  such  association.  If  he  was  the  prin- 
cipal, observed  the  court,  "if  the  busi- 
ness, regardless  of  the  name  under  which 
it  was  conducted,  was  in  fact  bis,  then  of 
course  the  reporters  were  his  servants, 
and  he  was  responsible  for  the  libel. 
But  we  find  no  evidence  that  he  ever  was 
the  prineipat.  lie  was  not  even  a  mem- 
ber of  the  aasooiation.  He  was  emfJoyed 
by  the  executive  eommittee ;  he  was  paid 
a  salary  for  his  services;  and  he  held  his 
position  at  the  pleasure  and  subject  to 
the  direction  of  his  employers.  Un- 
doubtedly he  had  large  dntiea  of  super- 
vision and  large  powers  of  control.  Bat 
the  basinesa  was  not  bis ;  the  reporters 
were  not  his  servants;  he  was  not  the 


was  not  the  principal,  could  not  be  held 
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on  the  theoiy   of  respondeat  superior. 

The  reporters  were  not  engaged  in  liia 
business;  they  were  in  the  service  of  the 
assocjation.  He  was  not  even  aa  editor. 
"It  was  not  his  duty  to  edit  or  to  ap- 
prove or  even  to  read  the  work  of  tlie 
reportera.  He  could  not  be  held  as  a 
joint  tort-feasor.  If  he  had  anything  to 
do  with  the  publication,  the  case  would 
be  different.  But  he  had  nothing  to  do 
with  it.  He  did  not  procure  it  or  par- 
ticipate in  it  or  know  anything  about  it. 
Yet  he  has  been  held  liable  for  damages, 
and  the  Jury  were  oven  told  that  the 
damages  might  be  punitive.  We  think 
there  is  no  sufficient  basis  on  which  such 
a  verdict  may  stand."  In  connection 
with  thia  case,  observe  also  the  reaaonine 
of  FoJwell  V.  Miller,  supra. 
.On  the  other  hand,  in  World  Pdb.  Co. 


V.  MtNAHAN,  ante,  283,  the  managing 
editor  of  a  newspaper  is  held  equally 
liable  with  the  owner  for  the  publication 
of  B  Ubelons  article,  even  though  he  did 
not  know  of  the  publication,  the  court 
stating  that  he  could  not  avoid  repponsi- 
bility  by  abandoning  the  same  i 


hands  of  his  employei 


escape  i 


sponsibility  upon  the  theory  that  Ins  em- 
ployees acted  without  his  knowledge  or 
consent.  See  also  cases  in  note  in  10 
L.K.A.(N;S.)  332. 

The  decision  of  Colbum  v.  Patmore 
(1834)  4  Tyrw.  677,  1  Cramp.  M.  ft  R. 
73,  149  Eng.  Reprint,  999,  3  L.  J.  Ench. 
N.  S.  317,  held  that  the  proprietor  of  a 
newspaper  in  which,  without  his  knowl- 
edge or  consent,  a  libel  was  inserted  by 
his  editor,  could  not  recover  against  the 
editor  the  damages  sustained  by  his  own 
conviction  ae  proprietor.  J.  D.  C. 


HEW  HEXIOO  SUPREMB  COCBT. 

BERNARD  BOES 
DAVID  HOWKLL,  Appl^ 
(—  N.  M.  — ,  173  Pac  990.) 

Plendlng  —  admission. 

1.  Matters    properly    pleaded    which    are 

not  denied  stand  admitted. 
For  other  cages,  see  Pleading,  I.  m.  in  Din 
ISS  N.  8.  '  ' 

Automobile— liability  of  owner. 

2.  One  who  keeps  an  automobile  for  the 
pleasure  and  eonvenience  of  himself  and  hJa 
family  is  liable  for  injuries  caused  bv  the 
negltgeut  operation  of  the  machine  while  it 
IB  being  used  for  the  pleasure  or  convenience 
of  a  member  of  his  family. 

For  other  ca»ea,  see  AMtomobilea,  II.  a. 
Dig.  1-5S  y.  S.  •         ■*- 

{Roberts,  J.,  dissents.) 


(May  28,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Chaves  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries 
sieged  to  have  been  caused  by  tbe  negli 
gent  operation  of  defendant's  automobile. 
Aflnmod. 

Mr.  O.  O.  Askren  for  appellant. 
Messrs.  J.  D.  Uell  and  R.  C.  Reld,  for 

Headnotea  by  Hanna,  Ch.  J. 

No(«.  —  As  to  liability  whore  automobile  I 
is  being  used  by  a  member  of  owner's  family, 
see  note  to  King  v.  Smythe,  post,  297.  | 


Matters  properly  pleaded  which  are  not 
denied  are  admitted, 

31  Cyc.  20T,  sjid  the  authorities  cited 
tliereunder;  Harden  v.  Atchison  A  N.  R. 
C<i.  i  Neb.  521;  Finkleatein  v.  Barnett,  16 
Misc.  488,  3B  N.  Y.  Supp.  981;  WaU  v. 
Livczay,  S  Colo.  495. 

Defendant  was  liable  for  the  injuries 
caused  by  the  negligent  operation  of  his 
automobile. 

Birch  V.  Abercrombie,  74  Wash.  486.  50 
L.R.A.  59,  133  Pac  1020;  Smith  v.  Jordan, 
211  Mass.  269,  97  S.  E.  761;  Parker  v.  Wil- 
son, 179  Ala,  361,  43  L.Rji.(N.S.)  87,  60 
So.  150;  Hiroux  v.  Baum,  137  Wis.  197, 
19  L.R.A.(N.S.)  332,  118  N.  W.  633;  Gutg- 
noB  V.  Campbell,  80  Wash.  643,  141  Pac. 
1031;  Berry,  Automobiles,  2d  ed.  |  663, 

Statement  by  Hauna,  Ch.  J,: 

By  the  complaint  filed  in  this  case,  which 
was  instituted  in  the  district  court  of 
Chaves  county,  tt  was  alleged  by  Bernard 
Boes,  against  defendant,  David  Howell,  thai 
clefendamt  was  the  owner  of  an  automobile. 
which  he  permitted  his  sons,  Guy  Howell 
and  John  Howell,  to  drive  and  operate  for 
their  pleasure  and  for  the  pleasure  of  de- 
fendant's family  and  for  his  busineu;  that 
on  the  23d  day  of  November,  191S,  wliile 
running  and  operating  defendant's  automo- 
bile, the  two  sons  of  defendant  passed  a 
wagon  wherein  plaintiff  was  driving,  com- 
ing up  from  behind  the  plaintiff  and  paas- 
ing  the  plaintiff  in  a  careless  and  reckless 
manner  at  a  high  rate  of  speed  and  giving 
no  warning  of  their  approach,  causing  the 
team  which  plaintiff  was  driving  to  mn 
away,  with  the  result  that  the  plaintiff  was 
injured:    By  hla  answer  defendant  admitted 
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that  ho  la  tk*  owner  of  sn  antomobile,  but  i  that  the  defendaDt  permitted  Mb  sons  to 
denied  tliat  on  tke  occasion  of  the  alleged  drive  and  operate  for  their  pleasure  and 
arrident  he  permitted  or  autboriced  Gwy  for  the  pleaeupe  of  defendiuitN  himily  the 
Howdl  or  Jotm  Howell  to  aee  or  drive  said  _  defendant's  ear.  The  fnet  that  lie  denied 
<ar.  All  of  the  other  material  allegations 
of  the  cranpUiitt  wwe  traveraed.  By  ftir- 
tber  defense  in  the  waj  of  new  matter  the 
defmdant  pleaded  contTibntorf  negligence. 
Tbe  facta  as  disclosed  b^  the  evidence  «t 
Uie  trial,  briefly  stated;  are  as  follows: 
On  Novaaber  es,  »1S,  plaintilT  and  his  son 
were  driving  toward  the  city  of  RoaWell, 
and  while  about  2  miles  east  of  that  point, 
tlie  sons  of  defoidant,  in  the  cv  la  qUee- 
tion.  accompanied  by  sereral  passengere, 
passed  than  on  tlu  left  side  of  the  road  at 
a  spead  of  IS  niles  or  more  per  hoar,  with- 
out l^Tilig  any  warning,  whid  fr^htcDcd 
the  t«am  of  plaintilT,  raniltlng  in  the  Ketk 
yelce  breaking,  which  let  tlie  wagon  tongue 
down,  and  the  beam  swerved  to  the  left  into 
a  bank  st  the  aide  of  the  road,  upsetting 
tbe  wvgon  and  injuring  the  plaintiff. 


Hann*,  Ch.  J.,  dellTered  the  o 
the  ooort: 

At  tlie  conclusion  of  plaintHfe 
defendant  moved  the  court  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  the  de- 
fendant for  the  following  reofions:  First, 
that  there  had  been  no  proof  that  the  per- 
son driring  the  car  was  tbe  agent  of  the 
iteTendanti  second,  if  such  proof  existed 
there  was  nothing  to  show  that  the  driver 
of  the  car  was  the  agent  of  the  defendant 
acting  within  the  scope  of  his  eraployment. 
A  fortlier  ground  pertaining  t*-  the  atlt^ed 
failure  to  prove  dtunsgeH  was  interposed, 
but  for  the  pnrpoaes  of  this  ease  does  not 
require  our  consideration.  In  this  connec- 
tion appellant  contends  that  at  the  conclu- 
lion  of  the  plaintllTB  case,  when  this  motion 
was  interposed,  the  plaintiff  had  proved, 
regard  to  liability,  only  that  the  car  which 
was  driven  at  the  time  of  the  acciilent 
<iwned  by  the  defendant,  and  that  his 
Ouy  Howell,  was  driving  the  name. 

By  plaintiff's  complaint  it  was  alleged 
that  the  defendant  is  the  owner  of  an  auto- 
mobile which  he  permits  his  sons,  Ouy 
liowell  and  John  Howell,  to  drive  and  oper- 
ate for  their  pleasure  and  for  the  pleasure  of 
»he  defendant's  family  and  for  his  iiusineaa. 
Oefendant's  answer  In  this  connection  was 
aa  follows:  "Defendant 'edmita  that  he  ie 
Ihe  owner  of  the  automobile,  but  denies  that 
'■n  the  occasion  of  the  alleged  aeeident  that 
he  permitted  or  authorized  Guy  Howell 
ii'tc  or  drive  said  car," 

It  does  not  appear  that  he  forbade  him 
to  drive  the  car  on  the  occasion  of  the  ac- 
cident or  on  any  other  occasion.    There  is  I  ot  the  owner 
no  denial  of  the  allegations  of  the  complaint  -  for  which  the 


thai  on  the  occHsion  of  the  acrident  he  per- 
mitted or  authorized  his  sons  to  drive  the 
s  not  a  sufficient  denial  of  the  allega-  , 
of  the  oomplalnt.  It  is  fundamental 
that  matters  properly  pleaded  which  are 
not  dented  atand  admitted.  31  Cyc.  20T. 
We  therefore  have  established  by  the  plead- 
ings that  the  defendant  was  the  owner  of 
the  automobile  in  question,  which  he  per- 
mitted his  sons  to  drive  and  operate  for 
their  plearore  and  for  the  pleasure  of  the 
defendant's  family.  A  question  is  raised  ai 
to  whether  or  not  there  is  sufflcioit  proof  to 
show  that  the  son  driving  the  car  at  the 
time  in  question  was  a  minor,  but  we  be- 
lieve that  this  ia  sufBciently  established  b; 
the  testimony  ot  a  vritness,  who,  when  testi- 
fying as  to  the  ages  of  the  boys  in  the  car, 
BOJd  that  they  ranged  from  aizteen  to  nine- 
teen years.  It  therefore  appears  that  a 
minor  son  of  the  d^endont  was  driving  the 
car  at  the  time  at  iite  accident,  and  that 
by  the  ponaisBion  of  the  defendant. 
Tumiug  to  Berry  on  Automobiles,  Bd  ed. 
I  653,  we  quote  from  the  text  as  follows; 
"The  rule  is  followed,  in  most  of  the  atate» 
In  which  ihe  qiieation  has  hem  decided,  that 
one  who  keeps  an  autoinobile  for  the  pleae- 
and  convenience  of  himsdf  and  his 
family  is  liable  for  injuries  caused  by  the 
negligmt  operation  of  the  machine  while 
It  is  being  used  for  the  pleasnre  or  cwi- 
venience  ot  a  member  ot  his  family." 

See  also  The  Law  Applied  to  Motor  Ve- 
hicles, Si  902,  903.  An  examination  of  the 
numerous  authorities  upon  the  question  of 
liability  in  theee  cases  discloses  that  the 
mere  existence  of  the  relation  of  parent  and 
child  ia  not  sufficient  to  raise  the  relatiow 
of  master  and  servant,  or  create  agency 
upon  the  part  of  the  child  so  as  to  render 
the  parent  liable  for  the  child's  negligence 
in  operating  the  former's  atitomobile.  In  a 
ease  note  found  in  60  L.E.A.(N.S.t  69,  fol- 
lowing the  case  ot  Birch  v.  Abercrombie,  a 
very  comprehensive  editorial  note,  WIp- 
ported  by  authority,  points  out  that  "the 
owner  of  an  automobile  who  maintains  It 
for  the  general  use  of  his  family  shonid  be 
held  liable  tor  its  negligent  operation  by  one 
of  .his  children,  whom  he  designates  or  per- 
mit.i  to  run  it,  where  the  car  is  occupied 
and  being  uaed  at  the  time  of  the  injury 
tor  the  pleasure  of  other  members  of  the 
owner's  family  than  the  child  driving  it. 
Under  such  Circumstances  the  latter  is  un- 
questionably acting  as  the  agent  or  aervaiit 
carrying  out  the  purpoaw 
r  was  bought,  as  muidi  M 
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:,  Google 
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if  the  gwner  had  hired  «  penon  outnd*  of 
the  funilj  to  act  m  ohftuffeur." 

In  the  cue  oi  Birch  y.  Abererombie,  n- 
ferred  to,  which  ie  *l«o  reported  in  7t 
Wash.  486,  50  L.R.A.(N.fi.)  M,  IS8  Pm. 
1020,  the  oourt  expreBsl;  held  thtX  "the 
Imrden  i»  upon  a.  parent  wboae  child  causea 
wi  iojury  while  drivii^  the  parent's  auto- 
mobile, to  oTeroooie  the  presumptioo  thnt 
the  child  w»s  driving  the  vehitda  tar  tha 

The  Waahington  eupretne  court  further 
said  in  the  aame  opinion:  "A  daughter, 
using  her  father's  automobile  for  har  own 
pleaaure,  ie  hia  servant  in  doii^  so,  if  he 
purchased  and  kept  tJie  automobile  for  the 
use  of  his  twnily," 

The  {:ieta  in  t^e  ease  referred  to 
closely  analogous  to  tha  facta  of  the  instant 
case.  See  also  Kayser  v.  Van  Neat,  12S 
.Minn.  277,  51  L.R.A.(N.S.)  »70,  148  N.  W. 
1091  i  Gi-iffin  T.  HuaseU,  lU  Qa.  275,  LJl.A. 
lOlttF,  21«,  87  S.  E.  10,  Ann.  Cka.  1017D, 
01)4. 

F<^owing  the  laat-Bientioned  e&aa 
L.R.A.  there  ia  aaother  ^rtensrve  noto, 
lecttng  later  authorities  and  enpplomenting 
the  note  in  SO  L.R.A.(N.8.)  60.  In  this 
note,  and  in  a  number  of  authorities  which 
we  liave  examined,  it  ia  pointed  out  that 
a  Bomcwhat  dilferent  question  arisea  where 
an  injury  ia  inflicted  by  the  nt^ligont  oper- 
ation of  an  automobile  purcdiased  for  the 
general  use  of  the  owner's  family  by  his 
child,  while  the  latter,  with  the  ezpret 
implied  permission  of  the  father,  is  using 
It  for  his  own  pleaaure  alone.  As  pointed 
out  in  tike  last-mentioned  note,  the  parent's 
liability  for  the  injury  caused  by  the  negli- 
gent opraatittti  of  the  car  by  one  of  his 
children,  whom  he  designatce  or  permits 
run  it,  is  clearer  in  a  caae  where  the  child 
was  at  the  time  driving  with  other  ■ 
bers  of  the  fsmily  than  where  driving  aJono, 
einoe  the  presence  of  other  members  of  the 
family  taids  to  ahow  thut  the  car  was 
ing  used  for  the  purpose  for  which  it  ^ 
intended,  and  that  the  operator  was  acting 
as  the  parent's  servant.  We  do  not  believe 
that  this  suggested  difficulty  haa  appUcation 
to  the  presmt  case.  Two  members  of  the 
defendant's  family  wm-e  in  the  car,  and,  so 
far  a«  tbe  reocrrd  diacloses,  tJie  car  was  not 
being  used  for  the  pleonure  of  one  member 
of  the  family  alone.  We  might  add  numer- 
ous authorities  to  tJiia  opinion,  but  we 
agree  with  the  view  expressed  by  the  Wash- 
ington court  in  the  case  of  Birch  v,  Aber- 
crombie,  supra,  which  we  will  quote  as 
follows:  "It  aeems  too  plain  fur  cavil  that 
a  father,  who  furniahea  a  vehicle  for  the 
customary  conveyance  of  the  membera  of 
fais  family,  makes  their  conveyance  by  Ulat 
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Tehicls  hie  aSair, — that  Ie,  Ui  fauaineaa, — 
and  auyone  driving  the  vehicle  for  that  pur- 
pose with  bis  conKnt,  express  or  implied, 
whether  a  member  of  his  family  or  another, 
is  hia  agent." 

There  are  other  aaeignnient*  of  error  in 
appellant's  brief,  but  they  are  primarily,  if 
not  entirely,  diepoaed  of  by  the  cc»oluBi<A 
at  which  we  have  arrived  in  tbia  (pinion. 

Finding  no  error,  therefore,  in  the  record, 
the  judgmait  of  the  trial  coori  ia  affirmed; 


Parioep,  J., 

B«bertai  J.,  diasanting: 

Tlie  majority  opinioa  follows  the  rule  aa- 
nounoed  in  the  case  of  Birdi  v.  Abercrwnbie, 
74  Waeh.  488,  50  IaE.A.(N.S.|  B9,  133  Pac. 
1080;  and,  if  the  doctrine  announced  by 
the  Waahington  court  in  that  ease  is  cor- 
rect, ooncededly  the  present  <Me  should  be 
aflirmed. 

While  it  ie  atated  in  the  majority  opinion 
that,  upon  the  Mcaaion  of  Uie  wcKUsit,  two 
sons  of  appellant  were  in  the  madtine,  one 
driving  and  the  other  a  passenger,  I  do  not 
understand  the  majority  to  hold  that  tbe 
son  who  waa  driving  the  machine  waa  the 
agent  of  the  father  because  he  waa  carrying 
another  member  of  tha  father's  family  in 
the  machine.  Some  courts  hold  that  while 
a  father  provide*  an  automobila  for  tbe 
pleasure  and  conveni«ice  of  the  members 
of  hie  family,  and  a  moaber  of  the  family 
acta  aa  chauffeur,  and  at  the  request  of  tbe 
father  or  with  his  consent  usee  the  machine 
to  carry  tbe  membera  of  the  family  on  busi- 
ness or  pleasure,  the  son  ia  acting  aa  chauf- 
feur and  ia  the  agent  or  aervant  of  tbe 
father.  The  facta  in  tbia  caae,  however,  in 
my  judgment,  should  not  bring  it  within 
auch  a  rule.  From  all  that  appears  from 
the  record  ths  son  who  wes  driving  tbe 
machine  waa  about  his  own  individual  bufi- 
icBB,  and  was  not  operating  the  maehine  at 
lie  request  or  for  tha  convoniuice  of  hit 
brother.  In  this  respect  the  caae  is  identi- 
cal with  that  of  Cohen  v.  Meador,  119  Va. 
420,  80  S.  E.  876,  Ann.  Cas.  lOUD,  375. 
Eliminating  this  incident  from  tbe  case  and 
stuting  the  law  ae  set  forth  in  the  majority 
opinion,  we  have  the  doctrine  announced 
that  "one  who  keepe  an  autconobile  for  ttu 
pleasure  and  convenience  of  himself  and  hit 
family  is  liable  for  injuries  caused  by  thi 
Q^ligent  operation  of  the  marine  while  i< 

being  used  for  the  pleaaure  or  convenicnci 
of  a  member  of  his  family," — which,  re 
stated  baldly,  holds  that,  where  a  fathei 
purchaaea  an  automolrile  for  the  otHivcnienet 

pleaaure  of  his  family,  he  is  liable  for  al. 
injuries  occasioned  by  the  negligent  opera 
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tkn  of  tta  MBe  hf  aaj  iMmber  •<  the 
fanul7,  although  Muji  nMnber  ait  tbt  tine 
of  tka  injury  wu  pursuing  Ub  om  buflincM 
or  plnmire,  likbiUt}'  ia  put  on  the  gnHind 
ik»t  thA  cliild,  or  member  of  the  fRmily.  !■ 
the  nrvBJBt  of  the  fatter,  DotwithBtandilig 
that,  at  the  time  th*  injury  is  inflicted,  the 
ahild,  or  member  of  the  funilj,  1*  puraaiag 
his  own  ends  or  pnrpoMa,  whether  of  btui- 
Dsn  Qr  pleMure.  1  cannot  give  my  ataent 
to  Hub  doctfine,  which,  il  foUonnd  to  Ub 
logical  concliiflicm,  wonid  rrader  the  parent 
liable  in  all  caeca  for  injuriee  resulting  f nMn 
the  m^gent  use  by  members  ot  hit  family 
of  iutnunctttalitiea  which  he  had  provided 
for  tlteir  pleasure  and  am)Man«nt>  If,  pei> 
chance,  a  pannt  ahonld  pnrchaae  a  bicyele 
for  the  pleaBUTB  and  amuaenKnt  of  hia  eoH, 
which,  bjr  reaaon  of  the  aegllgonoe  of  the 
eUM,  sbouU  Dccaaion  injury  to  another, 
the  parent  woold  be  liable.  The  same  tking 
weald  apply  to  a  golf  hall,  hsae  bell,  roltfT 
■kates,  and  a  fauujred  and  one  other  Ihlnga 
irtuch  devoted  parente  are  beguiled  into  iup- 
^ing  for  the  amuBemeDt  and  entwtftin- 
ment  of  tlMJr  progeny. 

It  haa  never  been  the  I«w  in  thie  oountry 
or  in  England  that  tlie  falter  i*  liable  fw 
the  torta  of  hie  diiJdren,  dtber  minora  at 
adults,  aimply  beoauw  ot  the  reiatituudiip 
of  parent  and  child,  and  the  majority  opin- 
ion in  tliiB  caae  and  fite  authoritlee  anpport- 
ing  it  do  not  place  the  liability  upcat  the 
ground  of  relationships  but  attempt  to  sua- 
tain  it  upon  the  theory  of  tlie  doctrine  of 
maater  and  eervant. 

Until  the  caaes  followed  by  the  opini<»i  in 
Uila  caae  announced  the  novel  dootrine  ap- 
plicable to  injuriee  oocationed  by  automo- 
bilea  driven  by  a  meniber  of  the  family,  it 
haa  always  been  accepted,  without  queatitm, 
that  a  maater  was  not  teaponsible  for  any 
act  or  tmiaaion  of  hie  servant  irtiich  wae 
not  imtaaeted  with  tba  buBiness  in  which  he 
■erred  hiro,  and  in  determining  wbether  a. 
partioutac  aet  i«  done  in  the  course  of  the 
servant'a  fnployiqant  it  is  proper  to  inquire 
wbetlMr  the  servant  was  at  the  time  en- 
gaged in  serving  ttte  master.  If  the  act  waa 
doan  whila  tte  soi'ant  waa  at  liberty  from 
Uia  Bcrvieas,  pursuing  his  own  ends  exolu- 
nvdy,  there  waa  no  queitian  but  that  the 
Blasts  waa  not  rMpoaaible,  even  though 
the  injuries  oomplainad  of  could  not  have 
beau  coamitted  without  the  facilities  ai- 
totiled  by  the  eervant'a  relati<Hi  to  bis  maa- 
ter. Ommtxim  v.  Doanckel,  SO  Mo.  104,  11 
Am.  Bep.  40S. 

Ab  aJOtoaiobile  ia  not  per  ee  a  dangervus 
^eney.  McNeal  v.  McKain,  33  Okla.  44S, 
41  Ui.A.(N.S.)  776,  126  Pac  742;  Lewis 
V.  AmorouB.  3  Ga.  App.  60,  SO  S.  E.  338; 
Shinkle  v.  JhIcCullou|^  110  Ky.  900,  lOS 
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iaa.  St.  Be^  B40,  77  B.  W.  106,  U  Am. 
Nag.  Rtv-  43i  CfaFiaty  v.  Elliott,  210  111-  81, 
1  I41.A.(NjS.)  216,  108  Am.  St.  Rep.  189, 
74  N.  E.  1035,  3  Ann.  Caa.  487;  Chicago  v. 
Bankar,  112  111,  App.  04i  Mclntyre  v.  Omer, 
166  Ind.  57,  4  L.R.A.(N,S.)  1130,  117  Am. 
St.  Rap.  350,  76  N.  E.  7S0,  S  Ann.  Caa. 
1087 1  Indiajia  Springa  Co.  v.  Brown,  165 
Ind.  4S6,  1  L.R.A.(N.S.)  23S,  74  N.  E.  «I5, 
q  Ann.  CftB.  658,  IS  Am.  Neg.  Rep.  392; 
SmitJi  V.  Jordan,  211  Mass.  260,  97  N.  E. 
761;  Hartley  v.  MiUer,  106  Mich..  115,  33 
L.R^.(N.S.)  81,  130  N.  W.  330,  1  N.  C. 
C.  A.  186;  Slater  v,  Advanre  Thresher  Ca 
07  Minn.  305,  5  L.R.A,(N.S.)  698, 107  N.  W. 
133;  DaUy  v.  Maxwell.  153  Mo.  App.  415, 
133  S.  W.  356)  Hall  v.  Compttm,  130  Mo. 
App,  676,  108  S.  W.  1122;  Danforth  V. 
FUher,  76  N.  H.  Ill,  21  L.R.A.(N.S.)  03, 
13B  Am.  St.  Rep.  670,  71  AU.  535;  Vincent 
V.  Crandftll  &  G.  Co.  131  App.  IJiv.  200,  115 
N.  Y.  Sitpp.  800;  Knight  v.  Lanier,  69  App. 
Div.  454,  74  N.  Y.  Supp.  899,  12  Am.  Neg. 
Rap.  157;  Steflen  v.  McNaughton,  142  Wis. 
49,  26  L.R,A.(N.S.)    382,   124  N.  W.   1018, 

19  Ann.  Cas.  1227;  Jones  v.  Hoge,  47  Wa-th. 
663,  14  L.R.A.[JJ.S.)  218,  125  Am.  St  Rep. 
915,  02  Pac.  433.  This  being  true,  an  auto- 
mobile wuuJil  be  in  the  sane  clasa  aa  a  horse 
and  buggy,  a  bicycle,  or  other  similar 
agency  provided  for  Uie  comfort,  conven- 
ieDce,  or  amuseqient  of  the  members  of  the 

The  following  cases  are  cited  in  the  notes 
referred  to  in  the  majority  opinion  as  sup- 
porting, directly  aod  indirectly,  the  position 
taken;  Denison  v.  McNorton,  142  C.  C.  A. 
631,  228  Fed.  401 ;  Stowe  v.  Morris,  147  Ky. 
386.  30  L.R.A.(N.S.)  224,  144  S.  W.  52; 
McNcal  V.  McKain,  33  Okla,  449,  41  L.R.A. 
(N.S.)  775,  128  Pa£,  743;  Campbell  v.  Ar- 
nold, 219  Mass.  160,  106  N.  E.  509;  Bourne 
V.  Whitman,  200  Maaa.  I5S,  36  L.R.A.  (N.S-> 
701,  05  N.  E.  404,  2  N.  C.  C.  A.  318;  Smith 
V.  Jordan,  211  Mass.  280,  97  N.  B.  761; 
Kayser  v.  Van.  Neat,  125  Minn.  277,  51 
L.R.A.{N.S.)  970,  146  N.  W.  1091;  Ploets 
T.  Holt  (1913)  124  Minn.  169,  144  N.  W. 
745;  r.uignon  v.  Campbell,  80  Wash.  643, 
141  Pac.  1031;  Swit!:er  v.  Sherwooil,  SO 
Wash.  19,  141  Pac.  181,  Ann.  Caa.  1917A, 
216;  Birch  v.  Abercrombie,  74  Wash.  486, 
50  L.H.A.(N.S.)  59,  133  Pac.  1020;  Allen 
V.  Bland  (1914)  —  Tei.  Civ.  App.  — ,  16S 
S.  W.  35;  Hazzard  v.  Carstaire,  244  Pa.  122, 
90  Atl,  556 ;  Moon  v.  Matthews,  227  Pa.  483, 

20  L.R.A.(N.S.)  850,  136  Am.  St.  Rep.  902, 
78  Atl.  219;  Cowell  v.  Saperaton,  149  App. 
niv.  373,  134  N.  Y.  Supp.  284,  ako  208 
N.  Y.  619,  102  N.  K  1100;  Davis  v.  Little- 
fleld,  97  S.  C.  171,  81  S.  E.  487;  Winn  v. 
Halida-y  (1015)  100  Miaa.  691,  69  So.  685; 
Mdiarg  V.  Adt  ( 1914)   103  App.  Div.  782, 
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148  N,  V.  Supp.  2*4  J  Carrier  v.  Dononn, 
88  Conn.  37,  S9  Atl.  894;  Hiroux  v.  Bamn, 

137  Wia.  197,  19  L.K.A.(N.8.)  332,  118 
N.  W.  633;  Lashbruok  v.  Patten,  1  Dut. 
317;  Winfrey  v.  Lazarua,  U8  Mo.  App.  388, 

128  S.  W.  276;  Daily  v.  MaxwelJ,  1S2  Mo. 
App.  loc  cit.  422.  133  S.  W.  351;  Marehall 
V.  Taylor,  168  Mo.  App.  240,  153  3.  W.  627, 
0  N.  C.  C.  A.  313;  Hays  t.  Hogan,  180  Mo. 
App.  237,  IflS  S.  W.  1125;  McWhirter 
Fuller,  —  Cftl,  — ,  170  Pac.  417.  The  ease 
of  Uutchins  v.  Haffner,  —  Colo.  — ,  L.E.A. 
lOlSA,  1008,  167  Pac.  See,  should  alu  be 
added,  as  should  Lewis  v.  Steele,  52  Mont. 
300,  157  Pac.  676.  A  reading  of  the  last 
expreaaion  of  the  anprerae  court  of  Massa- 
rhusetts  in  the  eaae  of  Smith  v.  Jordan,  211 
JIasa.  269,  97  N.  E.  761,  will  show  that  it 
floes  not  go  to  the  extent  claimed  for  it,  but 
ia  really  the  other  way;  nor  do  the  other 
two  casea  cited  support  appellee's  conten- 
tion. The  Texas  case  (Allen  t.  Bland 
(1914)  —  Tex.  Civ.  App.  — ,  168  S.  W.  35, 
ia  not  in  point.  There,  the  father  permitted 
hia  eleven -year- old  son  to  drive  the  auto- 
inubile,  and  the  case  turned  on  the  point 
that  the  father  was  liable  because  he  per- 
mitted an  inexperienced  and  incompetent 
hoy  to  operate  the  automobile.  In  the  Ken- 
Inoky  case  (Stowe  v.  Morris,  347  Kt.  386, 
39  L,R.A.(N.S.}  224,  144  S.  W.  52)  the  son 
wa«  not  operating  the  car  for  his  ovm  pur- 
pose, but  was  driving  at  the  request  and 
for  the  buainess  of  his  sister;  it  being  hia 
duty,  under  instruction,  to  drive  the  same 
at  the  requeat  of  other  members  of  the 
family.  Nor  are  the  Pennsylvania  eases, 
for  in  each  of  the  casea  cited  the  machine 
was  operated  by  a  hired  chaiiffeur  on  family 
husineaa.  Cajrier  v.  Donovan,  88  Conn.  37, 
89  Atl.  894,  the  Connecticut  caae,  ia  not  in 
point,  nor  ia  the  Wisconsin  caae  of  Hiroux 
V.  Baum,  137  Wia.  197,  19  L.R.A.(N".S.) 
.^32,  118  N.  W.  533.  The  MisBiasippi  case 
is  also  distinguishable,  as  shown  by  the 
later  case  of  Woods  v.  Clements,  113  Miss. 
720,  I..R.A.1817E,  357,  74  So.  422.  The  New 
York  cases  were  all  decided  by  inferior 
courts,  and  the  later  expresaion  by  the 
court  of  appeals  is  the  other  way.  The 
same  is  true  of  the  Missouri  casea.  The 
Oklahoma  case  ia  not  in  point  because  the 
son,  who  was  acting  as  chauffeur,  did  so  at 
the  request  of  his  siater,  taking  the  sister 
and  her  friend  (or  a  pleasure  ride.  Elim- 
inating these,  we  have  fairly  supporting  the 
majority  opinion  the  courts  of  Minnesota, 
Washington,  South  Carolina,  Colorado,  and 
Montana. 

On  the  contrary,  my  position  ia  BUpport«d 
hy  the  following  well-considered  cases  and 
authorities;  Parker  v.  Wilson,  17V  Ala. 
361,  43  i:^R.A.(N.S.)  87,  90  So.  160]  Riley 
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V.  RouA,  168  Mich.  8M,  97  LJtA.(N.8.> 
884,  134  N.  W.  14;  DanfiHth  v.  Fisher,  75 
N.  H.  Ill,  21  L.R.A.(N.S.)  03,  139  Am.  St. 
Rep.  670,  71  Atl.  S36;  Cunningham  v. 
Castle,  127  App.  Div.  680,  111  N.  Y.  Supp. 
1057;  Lota  v.  Hanlon,  217  Pa.  339,  lO 
L.R.A.(N.S.)  202,  118  Am.  St.  Rep.  92S, 
ee  Atl.  636,  10  Ann.  Cas.  731;  Cohen  w. 
Bwgenedit,  83  mac  £8,  144  N.  ¥.  Supp. 
300;  Maher  t.  Benedict,  123  App.  Div.  670, 
108  N.  Y.  Supp.  228;  Pattereoa  v.  Kates 
(0.  C.)  162  Fad.  481;  Slater  y.  .Advance 
Thresher  Co.  07  Minn.  806,  S  L,R.A.(N.S.> 
698,  107  N.  W.  133;  StsWartv.  Barudi,  lOS 
App,  Div.  677,  03  N.  Y.  Supp.  Ul;  BoyDolds 
V.  Budi,  187  Iowa,  601,  103  N-  W.  B4«,  18 
Am.  Neg.  Rep.  412;  Doron  v.  Thontaen,  76 
N.  J.  L.  764,  IB  L.R.A.<N.S.)  335,  131  Am. 
St  Rep.  677,  71  AU.  2M;  Garretxcn  v. 
Duonckel,  60  Mo.  104,  11  Am.  Rep.  405; 
Evans  v.  A.  L.  Duke  Automobile  Supply  Co- 
121  Mo.  App.  266,  101  8.  W.  1132;  Maddox 
V.  Brown,  71  Me.  432,  M  Am.  Kep.  330; 
Broadstrest  v.  Rail,  10  L.R.A.(N.S.)  033, 
BUd  notes,  188  lud.  192,  120  Am.  St.  Rep^ 
356,  SO  N.  E.  145;  How«  V.  Ldghbin,  75 
K.  E.  601,  76  Atl.  102;  ^>elman  v.  Delano, 
177  Mo.  App.  28,  183  S.  W.  300;  Linville  v. 
Nissen,  162  N.  C.  96,  77  B.  E.  1008;  Tanser 
V.  Read.  160  App  Div.  684,  146  N.  Y.  Supp. 
708;  McFarlans  v.  Winters,  47  Utah,  698. 
L.R.A.lSieD,  618,  166  I^e.  437;  Heiaaen- 
buttel  V.  Meagher,  1*2  App.  Div.  752.  147 
N.  Y.  Supp  1087;  B.  4  R.  Co.  v.  McLeod, 
—  Alberta.  — ,  7  D.  L.  R.  679;  Faxthingr  v. 
Strouse,  172  App.  Div.  623.  168  N.  Y.  Supp. 
~  ~  Loehr  v.  Abell,  174  Mich.  690.  140 
N.  W.  926;  Armstrong  v.  Sellers,  182  Ala. 
582,  62  So.  28;  Schumer  v.  Register,  12  Ga. 
App.  743,  78  S.  E.  781 ;  Roberts  v.  Schanr. 
83  Misc.  130,  144  N.  Y.  Snpp.  824;  Uni- 
versity of  Missouri  Bulletin.  Law  9eri<>a  S 
(Deo.  1S14)  p.  30;  Case  ft  Comment  (Axtg. 
1016)  p.  220;  28  Harvard  Law  Itov.  (Nov. 
1914)   p.  SI. 

Among  the  casea  relied  np^m  to  mpport 
the  liabiiitv  of  the  father  la  that  of  Haya 
-.  Hr^an,  I'SO  Mo.  App.  2S7,  166  8.  W.  1126. 
Phis  case,  however,  went  to  the  miprcme 
court  of  Miasmiri.  and  Uiat  court  repudiated 
the  doctrine  contended  for  and  held,  quoting 
from  the  syllabus:  "A  father  ia  not  liable 
for  the  negligence  of  a  minor  son  in  driving 
automobile  purchased  tot  On  um  of  the 
family,  solely  in  furtherance  of  the  child's 
business  or  pleasure,  and  permisaion 
of  the  father  is  immaterial."  279  Ho.  1, 
L.R.A.1018C,  715,  200  S.  W.  288. 

The  court  of  appeals  of  New  York,  in  the 
ise  of  Van  Blaricom  v.  Dodgson,  220  N.  Y. 
Ill,  L.B.A.1917F,  363,  116  N.  E.  443,  after 
stating  the  rule  as  announced  by  the  su- 
preme court  of  Washington,  aaye:     "Thfsj 
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ii  an  ftdvuiMd  propHltion  in  tka  Uw  of 
prineipaJ  Mid.  agmt,  tod  tte  quaatian  wMdi 
it  presentB  r«aily  reaolveB  itoalf  i«to  tke 
an«^  wbeUioT,  as  •  matter  of  eomnoa  mom 
•ud  ^ACtical  BzperiHiee,  we  ought  to  uqr 
that  a  p«rent  who  maintaina  Bome  article 
for  family  uu,  aad  occaeionallf  pennita  a 
<:aptU>le  son  to  use  it  for  hia  individual  oon- 
venience,  ought  to  be  regarded  as  having 
undertaken  the  occupation  of  entertaining 
tlie  latter,  and  to  have  made  him  hi*  agatit 
in  this  busincia,  although  the  act  l>«iDg  done 
is  aolei;  for  the  beneBt  of  the  aon.  That 
reallj  ia  about  all  there  is  to  the  question. 
Xot  much  can  ba  profitably  said  by  way  of 
amplificati<»i  or  in  debate  of  the  query 
whether  auch  a  liability  would  rest  upon 
reasonaJtle  priociplos,  or  whether  it  would 
preeeut  a  case  of  such  theoretical  and  at- 
tenuating agency,  if  any,  aa  would  be  be- 
yond the  recognition  of  sound  principles  of 
law  as  they  are  ordinarily  applied  to  that 
Tdationship.  The  question  largely  carries 
on  ita  face  the  answer,  whichever  way  to  be 
made.  .  .  .  But  it  laems  to  us  that  such 
a  theory  is  more  illusory  than  aubBtantiol, 
and  that  it  would  be  tar-fetched  to  hold 
that  a  father  should  become  liable  aa  prin- 
cipal every  time  he  permitted  a  capable 
''hild  to  use  for  hi*  personal  convenience 
»ome  article  primarily  kept  for  family  use. 
That  certainly  would  introduce  into  the 
family  relationship  a  new  rule  of  conduct 
which,  so  far  aa  we  are  aware,  has  never 
been  applied  to  other  articles  than  an  auto- 
mobile. We  have  never  heard  it  argued  that 
a  man  who  kept  for  family  use  a  horse  or 
wagon  or  boat  or  set  of  golf  sticks  had  ao 
enibarked  upon  the  occupation  and  biiaineaa 
of  fumiahing  pleasure  to  the  members  of 
bis  family  that,  if  aoms  time  he  permitted 
rate  of  them  to  use  one  of  those  aiticles  for 
his  personal  enjoyment,  the  latter  was  en- 
gaged in  carrying  out,  not  hi*  own  purposas, 
bat,  aa  agent,  the  business  of  his  father. 
It  seems  to  oa  that  the  present  theory  is 
Iar;gely  due  to  the  thought  that  becauae  an 
auttaaobile  may  b«  more  dangerous  when 
careleaalj  used  than  extg  of  the  other  ar- 
ticles mentioned,  there  ought  to  be  a  larger 
liabUity  upon  the  part  of  the  ownar,  and, 
to  this  end,  an  extension  of  the  doctrine  of 
principal  and  agent  in  order  prc^rly  to 
safeguard  its  use.  .  ,  .  And  in  the  pres- 
oit  (MSB  it  ia  in  effect  ai'guad  that  because 
the  use  of  an  automobile  upon  a  highway 
ma;  be  dangerous,  and  therefore  ia  a  prlvi- 
lci{B  subject  to  license  by  the  state,  the 
eourts  can  apply  *  different  rule  of  agency 
to  ita  use  than  would  or  eould  be  a^pUed 
to  OnB  eaae  ot  the  other  ariielei  which  have 
bean  aMntioned.  This  kindof  «rgument,'Ba 
it  ai^aars  to  oa,  Asshaea  the  Bondtrf  and 
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weakness  of  the  propoeition  which  is  being 
urged  upon  as.  It  seems  to  disoloBe  thi! 
idea,  as  an  •aaemtlal  part  ol  the  argument, 
that  because  an  autoroofcUe  la  diSeretit  than 
a  horse  or  boat,  some  advanced  rules  ought 
to  be  apftted  bo  it*  use.  Bat  the  mice  of 
principal  and  sgrait  are  not  thns  to  be 
formulated,  Iliey  are  believed  to  be  con- 
stant, and  not  variahle  In  raqioDfle  to  the 
supposed  exigenciee  of  some  particular  aitu- 
atjon.  Tho  queation  whether  one  persm  is 
the  agent  of  another  in  reelect  of  some 
transacticm  is  to  be  determined  by  the  fact 
that  he  represents  and  is  acting  for  him, 
rather  than  by  the  consideraticm  that  it  will 
be  inconvenient  or  unjust  if  he  is  not  held 
to  be  hie  sgent.  If,  contrary  to  ordinary 
rules,  the  owner  ot  a  car  ought  to  be  re- 
sponsible tor  the  cardeseneae  of  everyone 
whton  he  permits  to  use  it  in  the  lattcr's 
own  business,  that  liability  ought  to  be 
sought  by  legislation  ob  a  condition  of  issu- 
ing a  license  rather  than  by  some  new  and 
anomalous  slant  applied  by  the  courts  to 
the  principles  of  agency." 

This  opinion  says  about  til  that  can  be 
said  upon  the  subject.  If  the  lawmaking 
power  of  the  state  deems  it  necessary  that 
the  owner  of  an  automobile  should  be  made 
liable  for  injuriea  occasioned  by  its  n^li- 
gent  operation  by  membei-s  of  the  family,  it 
can  pass  appropriate  legislation  to  accom- 
plish such  end.  A  court,  however,  ia  not  a 
legislative  brancdi  of  the  government,  and 
should  not  oBSume  powers  not  vested  in  it 
by  the  CkinetitutiML 

For  the  foregoing  reasons,  I  dissent. 


TENNESSEE  SUPREME  COURT. 
SHERMAN  O.  KING,  Plfl.  in  Certiorari, 


V.  D.  SMYTHE. 
(—  Tenn.  — ,  204  S.  W. 
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Master  and  servant  — liability  ot  parent 
for  act  of  child  —  use  of  automobile. 
A  man  who  maintains  an  automobile  for 
the  pleasure  of  his  fsmily  is  liable  for  in- 
jury inflicted  by  its  negligent  uee  by  an 
adult  son,  who  is  a  merober  of  his  family, 
and  who  ie  using  the  cut  for  his  own  pleaa- 
ure   under   the  general   permiaaion   of   the 

For  other  cases,  tee  Parent  and  Child,  I.  in 
Dig.  1-52  S.  B. 

(June  17,  1018.) 
Note.  —  Aa  to  liability  where  automobile 
is  being  UBed  by  a  member  of  owner's  family, 
see  annotation  following  this  case,  post,  £07, 
and  references  therein  to  annotations  oA  le- 
laled  qiiesticns.    -  - 
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CBRTIOBARI  to  the  Court  of  Cinl  Ap- 
{M&la  to  review  &  judgment  rererBiiig  a 
judgment  of  the  Circuit  Court  for  Slielb; 
Count;  ia  plaintifT's  tayox,  in  to  actioa 
brought  to  recover  dunagee  for  injuries 
cauKd  hy  an  automobile  operated  bj  de- 
fendant's ion.    Bereraed. 

The  facta  are  Bbited  in  the  opinion. 

Mr.  Thomaa  H.  8tvn«KS  for  plaintiff  in 
certiorari. 

Meaers.  J.  T.  Settle,  John  K.  Bell,  and 
Vf.  U.  B«nUey,  for  defendant  in  certiorari: 

When  the  head  of  a  familj  purchases  an 
automobile.  Intending  it  to  be  used,  among 
other  things,  for  the  pleasure  of  the  mem- 
bers of  his  fEunily,  and  a  member  of  his 
family,  with  his  conaeait,  is  using  it  tor 
pleasure,  the  automobile  is  being  used  for 
the  purpose  for  which  it  was  bought,  and 
Ihe  driver  is,  in  that  sense,  the  agent  of  the 

I.ynde  T.  Browning,  2  Tenn.  C.  C.  A.  282; 
Uoodnian  v,  Wilson,  12B  Tenn.  464,  81 
L.R.A.(N.S.)  1118,  166  S.  W.  752;  Birch 
V.  Abercrombie,  74  Wash.  486,  60  L.R.A. 
(N.8.)  5»,  133  Pac.  1020;  Laahbrook  v. 
Patten,  1  Dew.  318;  Denison  v.  McNorton, 
142  C.  C.  A.  631,  228  Fed.  401;  Allen  t. 
Bland,  —  Tes.  Civ.  App,  — ,  168  S.  W.  36i 
Ivavaer  v.  Van  Nest,  J25  Minn.  277,  51 
I.,n.A.(N.S.)  970,  146  N.  W.  ItWl;  Smith 
V.  Jordan,  211  Mass.  269,  97  N.  B.  7«li 
Tklarshall  v.  Taylor,  168  Mo.  App.  240,  158 
S.  W.  527,  6  N.  C.  C.  A.  313;  Davis  v. 
Littlefleld,  97  S.  C.  171,  81  S.  E.  487;  Mo- 
Xeal  r.  McKain,  33  Ok\$L.  449,  41  L.EJL. 
(N.S,)  776.  126  Pac.  742;  Moon  v.  Mat- 
thews, 227  Pa,  488,  29  L.E.A.(N.S.)  856, 
136  Am.  8L  Bep.  902,  70  Atl.  219. 

L&naden,  J.,  delivered  the  opinion  of  the 

King  brought  this  suit  in  the  circuit  court 
of  Shelby  county  to  recover  damages  for  in- 
juries to  an  automobile,  occasioned  by  a 
collision  between  it  and  an  automcJiile 
owned  by  tlie  defendant,  being  driven  by 
his  son.  The  defendant  is  a  physician  and 
surgeon  in  the  city  of  Memphis,  and  his 
practice  is  confined  to  surgery  and  teach- 
ing surgery.  His  statement  of  tfae  rela- 
taonaliip  of  the  sen  to  himself  and  the  auto- 
mobile was  accepted  by  plaintiff  below,  and 
is  as  follows:  "I  waa  not  in  my  car  at  the 
time  of  this  accident,  and  no  member  of  my 
family  was  in  the  car  at  the  time,  except 
my  son  Frank  W,  Smythe.  At  the  time  this 
accident  occurred,  Frank,  my  son,  was  not 
on  any  of  my  hndneaa  nor  engaged  in  the 
performance  of  any  service  for  me.  Prank 
is  now  in  lus  twenty-fifth  year,  and  at  that 
time  was  a  year  younger  than  he  is  now. 
My  aon  ia  in  the  senior  class  at  the  Tewies- 
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see  University  Medical  Oollegv,  and  at  As 
time  of  the  actndent  he  waa  a  medical  stu- 
dent, and  reMding  at  my  Itome,  where  ke  is 
still  living.  He  is  not  employed  by  me — 
I  am  jutt  eimply  taking  care  of  Um  and 
trying  to  educate  him.  i  do  not  know  how 
he  happened  to  have  the  car  out  aa  thai 
night  or  that  particular  occasion.  He  fre- 
quently drives  out  in  the  evenings  alone  or 
with  his  friends  when  I  am  not  using  tl>e 
car.  He  is  at  liberty  to  use  my  car,  and  be 
don't  have  to  ask  me  for  permission  on  a 
specific  occasion.  If  he  had  any  duty  to 
perform  for  me,  I  would  direct  hfm  to  do 
it,  but,  generally  speaking,  my  chauffeur 
drives  me  and  my  family  when  w*  are  using 
the  car.  When  he  (Frank)  Is  using  the 
car  he  is  using  it  aa  his  own  business,  his 
own  pleasure,  and  not  mine.  My  son  lives 
with  me  as  a  part  of  my  family,  has  always, 
done  BO,  and  haa  never  had  any  hotne  ex- 
cept my  home.  At  the  time  of  this  acci- 
dent he  waa  and  has  alwaya  been  a  member 
of  my  family,  and  haa  been  a  student  at 
the  university.  I  have  eupported  him  and 
maintained  him,  as  he  had  no  chance  to 
make  a  living  himself.  I  own  and  maintain 
this  ear  for  my  professional  ptirposea  and 
for  the  pleasure  of  any  members  of  my 
family;  if  I  am  not  using  the  car,  of  coarse 
It  ia  at  their  disposal.  Generally  speaking, 
my  son  has  my  permission  to  use  my  car  if 
it  is  not  likely  to  be  aummoned,  and  he  un- 
derstands when  he  ia  out  visiting  I  h«v«  to 
keep  in  touch  with  him  so  as  to  be  able  to 
get  my  car.  I  would  not  deny  him  tbe  uaa 
of  the  car  if  he  wanted  to  go  out  to  the 
park,  or  some  place,  if  I  was  not  uring  it, 
and  it  was  the  same  with  any  oOiet  member 
of  my  famfly^if  I  was  not  using  the  ear, 
they  didn't  have  to  have  my  consent  for  a 
speciflc  occasion,  for  they  tuderstwid  it  is 
subject  to  their  use,  if  I  am  not  using  it. 
Re  was  not  iielng  my  ear  wrtHigfully  on  the 
occasion  this  accident  happened;  Uiat  is, 
he  had  a  right  to  use  it,  and  I  would  not 
object  to  his  using  it." 

liie  statement  of  Dr.  Smytiie  eontains 
Borne  conclusions  of  law  made  by  him,  but 
It  fairly  establishes  that  hia  son  wa«  a  mem- 
ber of  his  family,  was  provided  for  in  arery 
particular  as  other  members  of  th«  family, 
and  that  the  son  had  the  permiasion  of  the 
fatJier  to  use  the  automobile  upon  the  occa- 
Bion  of  the  accident.  It  can  make  no  differ- 
ence that  the  permiBsion  given  tite  wm  by 
the  father  waa  general,  and  not  particular. 
He  axpreSBly  eaya  that  the  aon  dM  not  need 
to  ask  him  for  Uie  car  if  ke  waa  not  using  It 
himself,  and  MbBitt«<By  he  wm  lot  usit^  it, 
or  wantidg  to  uw  it,  at  thta  partleular  titna. 
He  alao  states  that  tiM  aon  waa  not  upeai 
m  may  asryiM  lor  Uh^  but 
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vas  on  hiB  own  htafawML  TUj  is  a  eonclu- 
^ion  of  Isw.  The  K>n  waa  en  bk  awn  ple«>- 
ut«.  We  bIbo  think  tiatt  it  eax  make  no 
diflereace,  m>  far  aa  Uability  ia  maeemed, 
that  tbe  BOB  was  tb»  aaly  member  of  Um 
family  IB  the  car  at  the  time  of  the  colli- 
sion. The  car  waa  bou^t  and  maiataitied 
for  tlie,profeBBioDal  purpose*  of  the  defend- 
ant, and  tor  tfa»  pleaaare  ot  his  family.  This 
ran  only  naan  that  wfc«n  Ute  car  ia  noi  in 
iiw  by  tlie  defendant  fur  his  profesamal 
purpoeea,  and  Is  io  use  by  any  manber  of 
his  family  foi-  pleasure,  it  is  being  uaad  for 
line  of  the  purpows  for  which  it  was  bought 
and  maintained. 

Hence,  the  qiieetion  for  dedaion  in, 
Whetlier  defendant  li  liable  for  iweideKte 
occurring  by  reason  of  tlie  admitted  negli- 
gence of  hie  aon  while  driving  defendant's 
uitomobile,  bought  for  the  purposes  etated, 
by  defmdant's  permiiaion,  and  tor  tlie  son's 

Under  well-settled  principles,  the  defeod- 
ant'a  liability  must  depend  upon  whether 
the  Boa  operating  the  automobile  was  Ids 
nrriint  and  engaged  npon  his  buRiaeas  at 
the  time  the  n^ligence  oocurred.  Qoodmaa 
V.  Wilson,  189  Tenn.  484,  61  L.E.A.(N.8.) 
1116,  IM  S.  W.  752;  Kayeer  v.  Van  Nert, 
126  Minn.  277,  61  L.H.A.(N.8.)  970,  1« 
X.  W.  1091;  Hartley  t.  Miller,  1«6  Mich. 
115,  33  L.E.A.(N.S.)  Bl,  180  N.  W.  338, 
1  N.  C.  C.  A.  126;  McNeal  t.  McKain,  85 
OWa.  449,  41  L.K.A.(N.8.)  775,  126  Pac. 
742;  Birch  t.  Abercrombie,  74  Wash.  488, 
50  i:^R.A.(N.S.]  SO,  133  Pac  10EO;  OrifRn 
r.  RuBHcU,  144  Ga.  275,  L.R.A.1918P,  218, 
8T  8.  E.  10,  Ann.  Cas.  1B17D,  994;  Van 
Blaricom  ▼.  Dodgaon,  2E0  N.  Y.  Ill,  L.B.A. 
1B17F,  M3,  lis  If.  E.  448.  The  seleoted 
cuee  cited  are  elaborated,  annotated,  and 
•how  that  all  the  courts  apply  this  rule. 

Tlie  rule,  as  stated,  excludes  the  idea  that 
defendant  could  be  liable  for  the  torts  of  his 
•on  because  of  the  relationship  existing  be- 
tweui  them.  Uiridc  y.  SutAy,  74  Kan.  716, 
S7  Pac  1141,  11  Ann.  Caa.  388;  Chaatain 
r.  Johns,  120  O*.  977,  68  LJIA.  068,  48 
S.  E.  343. 

It  ia  also  well  established  that  an  auto- 
mobile ia  not  a  dangerous  agency,  bO  that 
its  owner  is  liable  for  injuries  to  travelers 
on  the  highways  inflicted  while  being  driven 
by  another,  irrespective  of  the  relationship 
of  master  and  servant,  ii  jnineipal  and 
^igent.  Jones  v.  Hoge,  47  Wish.  083,  14 
LR.A,(N.S.)  216,  126  Am.  BU  Kep.  916, 
K  Pac  433 ;  Qoodman  v.  Wilson,  supra. 

The  court  of  appeals  was  ot  opinion  that 
the  facta  stated  did  not  create  a  prima  facie 
laie  of  liability,  which  would  authoriie  a 
lubmiaaion  of  the  question  of  defendant's 
li^ility  to  a  jury,  and,  for  that  reaaon 
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alone,  diamiasad  the  suit.  The  question  ol 
the  parent's  liability  for  damages  occasioned 
by  his  autoiBobile  when  driven  by  a  mem- 
iMr  of  his  family,  with  hia  permissien,  and 
whicdi  he  bought  for  the  use  and  pleasure  of 
hia  family,  has  not,  so  far,  been  decided  in 
thia  state.  The  authorities  cited  above  all. 
diacnas  the  question,  and  the  annotator's 
notes  to  the  eaOes,  aa  wall  as  the  cases  them- 
selves, show  that  the  numerieal  weight  of 
authority  is  in  favor  of  the  parent's  lia- 
bility. In  a  reeoit  case  by  the  court  of  ep- 
peala  of  New  York,  tte  theory  of  liability 
ia  vigorously  oonbated  in  an  opinion  pre- 
pared by  Chief  Juatjce  HisciKk.  The  courts 
of  last  reaort,  in  many  atates,  auatain  lia- 
bility upon  the  theory  that  the  niemt)er  of 
the  family  is  upoa  Um  defendant'a  business, 
Bsd  ia  his  agent  for  the  purpoae,  when  driv- 
ing, for  pleaaure  in  a  ear  furnished  by  the 
father  for  the  pleaaore  and  entertainment 
d  hia  family.  It  it  said,  M^stantiaUy,  Uiat 
tiw  father  lias  made  it  his  business  to  enter- 
tain the  members  of  his  family,  when  he 
purdiases  ha  automobile  for  that  purpoee 
and  delivers  it  to  them  for  Budt  uae.  In 
many  easee,  it  is  said  tha;t  no  difference  can 
be  peroeived  betwcUi  such  a  oaae  and  a  case 
where  a  man  bnya  a  bitaineaa  trade  and  em- 
ploye a  chauffeur  to  drive  it  in  the  prose- 
cution of  bis  bueineea.  This  idea  is  cmn- 
bated  by  the  court  of  appeals  of  New  Yoric, 
in  Van  Blarioom  v.  Dodgson,  2X0  N.  Y.  Ill, 
L.HJV.1S17F,  MS,  116  N.  B.  443.  This  ease 
admits  that  the  numerical  weight  of  au- 
thority is,  perhaps,  against  the  opinion,  but 
says  the  views  therein  expreased  find  sup- 
port  flireetly  and  Indirectly  in  eeveral  cases 
eited.  We  hare' not  examined  all  of  those 
cues,  bat  we  have  examined  some  of  th«n, 
and  they  do  not  directly  support  the  opin- 
km.  Thvj  do  support  the  idea  expressed  in 
the  opinion  cDncerniitg  the  rule  of  agency, 
hut  they  do  not  dlaeuse  or  apply  the  rule 
in  the  ease  of  an  automobile  driven  by  the 
•an  of  defendant,  under  eonditiona  stated 
in  the  oases  which  the  opinion  combate. 
7%e  gist  of  the  reasoning  of  this  authority 
ia  ctmtained  in  the  fallowing  em^l)t:  "Tho 
propoaition  of  liability  urged  in  thia  ease, 
however,  goes  further.  It  aaaerts  that  the 
fattier  is  liaUe  for  aegfigHice  in  Oe  man- 
agement of  hie  automobile  by  an  adult  mm. 
When  the  latter  ie  pursuing  hia  own  exclu- 
sire  endf,  abeolutdy  detached  from  accom- 
modaticai  of  the  family  or  any  otlter  mem- 
tMT  thereof.  On  ita  face  a  propotitiiea  se«n» 
to  be  self-contrftdictory  whieh  aaaeits  that 
a.  person  who  i*  whi^y  and  exEhisively  en- 
gaged in  the  proeecutiun  of  hia  own  OM* 
1  ia  neverthaleas  engaged  aa  agwt  HI 
doing  MtUelhifig  for  sonleone  else.  It  has 
always   been   supposed  that   a  person  who 
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was  permitted  to  use  a  ear  for  hia  own 
ooromodation  waa  not  acting  «s  •(nnit  for 
the  Mcommodation  of  the  owner  of  the  car. 
Rellly  V.  ConnaWe,  214  N.  Y.  686,  L.R.A. 
1016A,  054,  108  N.  E.  863,  Ann.  Caa.  19ISA, 
956.  The  attempt  ia  made,  bowever,  to 
reconcile  these  apparently  eontradictoiy  fea- 
turea  of  this  propoaition  by  the  assertion 
that  tbe  father  had  made  it  hia  Uiainees  to 
fumtah  entertainment  for  the  members  of 
hie  family,  and  that,  therefore,  when  he  per' 
mitted  one  of  them  to  use  the  car,  even  foi 
the  latter'a  personal  and  aole  pleaaure,  auch 
one  waa  really  carrying  out  the  bueineas  of 
tbe  parent,  and  the  latter  thus  became  a 
princjpat,  and  liable  for  miacoaduct  This 
IB  an  advanced  propoaition  in  the  law  of 
principal  and  agent,  and  the  question  which 
it  presents  really  resolves  itself  into  the 
whethcTr  as  a  matter  of  common  sense 
practical  experience,  we  ought  to  say  that 
a  parent  who  maintaina  aome  article  for 
family  use,  and  occasionally  permita  a  ca- 
pable son  to  use  it  for  hia  individual  con- 
venience,  ought  to  be  r^arded  aa  having  on- 
dertaken  tbe  occupation  of  entertaining  the 
latter,  and  to  have  made  him  his  agent  in 
this  business,  although  the  act  being  done 
is  solely  for  the  benefit  of  the  son.  That 
really  is  about  all  there  is  to  the  question." 
It  seema  to  us  that  the  foregoing  reason- 
ing is  more  eonoemed  with  what  the  learned 
court  considered  pure  logic  than  with  the 
practical  administration  of  the  law.  If  a 
father  purchases  an  automobile  tor  the 
pleasure  and  entertainment  of  hia  family, 
and,  as  Dr.  Smythe  did,  gives  his  adult  son, 
who  is  a  member  of  hie  family,  permission 
to  itae  it  for  pleasure,  except  when  needed 
by  the  father,  it  would  seem  perfectly  clear 
that  the  son  is  in  the  furCberadce  of  thia 
purpose  of  the  father  while  driving  the  oar 
for  his  own  pleasure.  It  ia  immaterial 
whether  thia  purpose  of  the  father  be  called 
his  business  or  not.  The  law  of  agency  ie 
not  confined  to  trasinesa  trajosactions.  It  ie 
true  that  an  automobile  ia  not  a  dangerous 
instrumentality,  so  as  to  make  the  owner 
liable,  as  in  the  case  of  a  wild  animal  loose 
on  the  BtreMs;  bat,  as  a  matter  of  practical 
juatice  to  those  who  are  injured,  we  cannot 
close  our  eyes  to  the  (act  that  an  automo- 
bile pooseoaon  ekcessive  weight,  that  it  ia 
capable  of  ninntng  at  a  rapid  rate  of  speed, 
and,  when  moving  rapidly  upon  the  streets 
of  a  populous  city,  it  ia  dangerous  to  life 
and  limb  and  muat  be  operated  with  earo. 
If  an  inatrumentaiity  o(  ibia  kind  ia  placed 
in  the  hands  of  hia  family  by  a  father,  for 
the  family's  pleasure,  comfort,  and  enter- 
taiomait,  the  dictates  of  natural  juatioe 
ehould  require  that  the  owner  ^ould  be  re-J 
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^onaible  for  its  negligmt  operation,  be- 
cause  iHily  by  doing  so,  as  a  gateral  rule, 
oan  substantial  justiee  be  attained.  A  Judg- 
ment for  damages  against  an  infant  daugh- 
ter or  an  infant  son,  or  a  son  wiUkout  sup- 
port  and  without  property,  who  is  living 
as  a  member  of  the  family,  would  be  an 
empty  form.  The  father,  as  owner  of  the 
automobile  and  ae  head  of  tbe  family,  can 
prescribe  the  conilitiona  upon  which  it  may 
be  run  upon  the  roads  and  streets,  or  he  can 
forbid  its  use  altogether,  tie  muat  know 
the  nature  of  the  instrument,  and  the  proba- 
bility that  ita  negligent  operation  will  pro- 
duce injury  and  damage  to  others.  Wo 
think  the  practical  administration  of  jus- 
tice between  the  parties  ia  more  the  duty  of 
the  court  than  Uie  preservation  ot  some 
esoteric  theory  oonceming  the  law  of  prin- 
cipal and  agent  If  owners  of  automobiles 
are  made  to  understand  tliat  they  will  bo 
held  liable  for  injury  to  person  and  prop- 
erty occasioned  by  their  n^ligent  operation 
by  infanta  or  others  who  are  tinancially  irre- 
aponsible,  they  will  doubtless  exercise  * 
greater  d^ree  of  care  in  selecting  those 
who  are  pemiilt«d  to  gu  upon  the  public 
streets  with  auch  dangerous  inst  rumen  tali* 
ties.  An  automobile  cannot  be  compared 
with  golf  sticks  and  other  small  articles 
bought  for  the  pleasure  of  the  family.  They 
are  not  used  on  public  highways,  and  are 
not  of  the  same  nature  of  autumobiles. 

The  court  of  appeals  held  that  there  was 
no  evidence  to  support  the  verdict.  We 
think  this  was  error.  The  owneraliip  of  the 
automobile  by  defendant  Smythe,  and  the 
faict  that  it  waa  being  driven  by  a  member 
of  hia  family  with  his  permission,  coupled 
with  the  further  fact  that  the  automobile 
was  purchased  and  maintained  for  thia  pur- 
pose, among  others,  made  a  prima  facie  caae 
of  liability.  Many  cases  hold  that  the  own- 
ership of  the  automobile  merely  makes  a 
prima  facie  case  that  it  was  then  in  the 
possession  of  the  owner,  and  whoever  waa 
driving  it  was  doing  so  for  tlie  owner. 
Birch  V.  Abercrombie,  74  Wadi.  4S6,  SO 
L.R.A.(N.S.)  58,  133  Pac.  1020.  But  this 
caae  ia  not  left  to  auch  pj'csuniptLcin.  It  ia 
further  proven  that  the  avitomobile  waa 
being  driven  by  defendant's  aon,  with  de- 
feodant'a  permission,  for  the  son's  pleasure, 
and  that  defendant  bought  the  automobile 
partly  for  such  purpose. 

The  negligence  of  defendant's  son  and  the 
amount  of  damages  inflicted  are  not  in  dis- 
pute. The  only  question  miide  here  is  the 
liability  of  defendant  for  the  iojuries  sus- 
tained. Accordingly,  the  judgn'tnt  of  the 
Court  of  Civil  Appeals  ia  reversed,  and  that 
of  the  Circuit  Court  ia  affirmed. 
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AiuMrtntion  —  Liability  where  automobile  is  betng  u»»d  by  a  member 
of  owner's  family. 


This  annotation  supi^emcnts  that  to 
MeNeal  v.  MoKain,*!  L.E.A,(N.S.)  775; 
Bireh  v.  AJHicrombie,  60  L.B.A.(N.S.) 
59;  Griffin  v.  BnsaeU,  I*B~A.1916F,  223, 
and  Van  Blarioom  t.  Dodgson,  L.SJL 
1917F,  366. 

As  stated  in  the  prior  notes,  the  aono- 
tation  is  eonftned  to  cases  in  vhieh  the 
parent's  liability  is  diaonesed  or  decided 
vith  retemace  to  the  principle  of  agency 
or  respondeat  superior. 

As  to  liabiKty  of  owner  upon  the 
pronnd  of  dangerous  affeney,  or  of  neg- 
ligence in  introating  CM  to  incompetent 
or  negligent  p^ned,  for  injury  ii^Mted 
while  latter  is  operating  oar  for  his  own 
purpoees,  see  annotation  to  Nenbrand  v. 
Kmft,  L.R.A.lfil5D,  691;  Walker  v. 
KIopp,  I..R.A.1916E,  1295,  and  anrdiser 
T.  Solomon,  L.R.A.1917F,  384;  and  see 
the  later  case  of  Halverson  v.  Blosser, 
LJt.A.1918B,  498. 

As  to  liability  of  owner  for  injnries 
by  automobile  while  bein^  nsed  by  a 
serrant  or  third  person  for  his  own  bnsi- 
neas  or  pleasure,  see  annotation  to  Reilly 
V.  Connable,  L.R.A.1916A,  957. 

On  making  prima  facie  case  of  respon- 
sibility for  negligence  of  driver  of  auto- 
mobile by  proof  of  defendant's  owner- 
ship of  car  or  employment  of  driver,  see 
notes  to  White  Oak  Coal  Co.  t.  Rivonx, 
46  L..R.A.(N.S.)  1091,  and  West  v.  Kern, 
L.R.A.1918D,  924. 

As  to  validity  of  statute  making  owner 
liable  for  injnries  by  automobile  being 
used  by  another,  see  notes  to  Dangherty 
v.  Thomas,  45  L.R.A.(N.S.)  699,  and 
Stapteton  v.  Independent  Brewing  Co. 
L.R.A.1918A,  918. 

Where   pereat'i   *«tonabiIe   ia   betas 
driveii  by  ohUd  —  Keuerallj'. 

Sappleraenting  annotations  in  41  L.B~A. 
(K.S.)  775;  50  L.R.A.(N.S.)  59;  L.R.A. 
1916F,  223,  and  L.R.A.1917F,  366. 

As  indicated  in  the  prior  annotation, 
the  relation  of  parent  and  child  will  luiti 
of  itself,  render  the  parent  liable  for  the 
ehild's  negligent  optiiatioB  of  the  par- 
ent's ear;  bnt  the  child  may  beoouM  the 
parent's  servant  or  ^eat  in  operating 
the  ear,  and  thus  rmtder  the  parwit  liable 
for  the  child's  negl^ent  driving. 

It  wilt  be  noted  that  it  was  held 
KiHO  V.  Smithe,  ante,  293,  that  the  lia- 
bility at  a  parent  for  damage  caused  by 
his  antomobile,  while  being  driven  by  his 
■on,  depended  vpan  whether  the  son  was 
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the  parent's  servant  and  engaged  in  his 
business  at  the  time  of  the  accident. 

In  a  late  case,  it  was  held  that  no  pre- 
sumption arose  from  the  fact  that,  at  the 
time  of  an  accident,  a  son  was  driving 
his  father's  aotomobilc  that  the  son  was 
acting  within  the  scopo  of  his  anthority, 
which  cast  upon  the  father  the  bnrden 
of  showing  the  contrary.  Havb  v.  liogan 
(1917)  ~  Mo.  — ,  L.R.A.1918C,  715,  200 
S.  W.  286. 

Follovring  GrifRn  v.  Russell  (1915)  144 
Oa.  275,  L.R.A.1916F,  216,  57  6.  E.  10, 
Ann.  Cas.  1917D,  994,  the  court,  in 
Dougherty  v.  Woodward  (1817)  —  Ga. 
App.  — ,  94  S.  E.  636,  held  that  a  father 
is  not  liable  for  the  n^ligent  driving  of 
his  car  by  his  minor  son,  nnlesa  the  son 
was  acting  as  his  father's  servant;  and 
where  the  evidence  showed  that  the  de- 
fendant's son,  at  the  time  of  the  injuiy 
for  which  recovery  was  sought,  was 
asing  the  car  for  hia  own  purposes,  in 
inspecting  property  which  he  contem- 
plated baying,  it  was  held  that  a  verdict 
for  the  father  was  proper,  although  it 
also  appeared  that  the  defendant's  wife 
was  accompanying  the  son,  at  the  lat- 
ter'a  request. 

And  it  was  also  held  that  the  father's 
expressions  of  sympathy  to  the  parents 
of  the  person  injured,  and  his  statements 
that  he  would  do  the  right  thing  and  his 
Christian  duty  in  the  matter,  did  not 
amount  to  a  ratification  of  the  tort  or  an 
acknowledgment  of  his  liability  therefor. 

And  in  Knight  v.  Cossitt  (1918)  102 
Kan.  764. 172  Pm.  633,  the  evidence  was 
held  inanfficiont  to  establish  tic  relation 
of  master  and  servant  between  a  father 
and  son,  and  insufficient  to  support  s 
verdict  against  the  former,  where  the 
testimony  showed  that  the  father  and 
his  adult  son,  who  lived  with  liini,  to- 
gether owned  the  automobile  whicli 
caused  the  injui-j-  for  which  a  n-eovcry 
was  Bought,  and  that  when  used  for 
family  purposes  it  was  uanally  driven  by 
the  father,  but  sometimes  by  the  son; 
that  the  latter  drove  it  when  using  it  in 
his  business;  that  on  the  day  of  the  acci- 
dent the  father  was  away,  and  the  son 
took  the  car  to  go  down  town  on  hie 
business;  that  his  mother  got  into  the 
car  to  ride  down  with  him;  and  that 
oa  the  way  the  accident  occurred.  The 
wnirt  stated  that  the  only  evidence  to 
show  that  the  relation  of  master  and 
servant  existed  was  that  the  mother  got 
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into  the  «ar  to  ride,  uid  tkst  thU  was 
insu£Scieiit. 

In  Clark  v.  Sweanej  (1918)  —  W.  0. 
— ,  95  S.  E.  568,  where  recovery  was 
sought  for  an  injury  inflicted  by  the  de- 
fendant's automobile,  the  evidence  waa 
held  soSicient  to  demand  a  sabroission 
to  the  juiy  of  the  question  whether  the 
defendant's  son  was  acting  as  his  fath- 
er's agent,  or  servant,  there  being  teati- 
niony  that  the  defendant  owned  the  auto- 
mobile, that  it  was  bein^  driven  by  hi 
son,  whose  mother  was  in  the  car,  and 
that  defendant  came  ap  after  the  acci- 
dent and  ordered  the  sou  to  carry  his 
mother  home. 

In  Wilson  V.  Polk  (1918)  —  JT.  0.  — , 
95  8.  E.  849,  in  an  action  to  recover  for 
an  injury  infiioted  by  an  automobile 
owned  by  a  mother  and  driven  by  her 
son,  accompanied  by  his  father,  an  in- 
struction was  upheld  which,  in  effect, 
stated  that  if  the  scm  and  hie  father  were 
the  mother's  agents,  acting  in  her  em- 
ployment, and  she  had  sent  them  to  look 
after  her  business  and  they  were  guilty 
of  negligence,  she  would  be  liable;  but 
that  if  they  were  not  acting  as  her 
agents,  and  she  had  not  sent  them  on  her 
bosinesa,  and  she  was  not  with  them  and 
did  not  know  where  they  had  gone,  but 
knew  that  they  had  taken  the  machine 
and  gone  off  with  it,  hut  not  to  attend 
to  her  business,  their  negligence  could 
not  be  imputed  to  her.  It  was  also  held 
that,  although  the  evidence  as  recited  in 
the  statement  of  the  ease  was  not  very 
full  as  to  the  mission  the  father  and  son 
were  on,  it  could  not  bo  presumed  that 
the  jury  foond  that  they  were  on  the 
mother's  business,  without  evidence. 

The  court,  in  this  case,  stated  that 
from  the  argument  there  seemed  to  be 
some  misai^rohension  as  to  the  ruling 
in  I^ville  v.  Missen  (1913)  162  N.  C. 
101,  77  S.  E.  1096  (set  out  in  note  in 
50  L.R.A.(N.S.)  59),  and  said:  "The 
court  held,  in  that  case,  that  such  evi- 
dence was  rebuttable,  as,  in  that  in~ 
stance,  by  the  fact  that  the  son  liad  been 
forbidden  to  use  the  machine,  and  had 
taken  it  ont  and  was  using  it  contrary 
to  his  father's  wishes  and  without  hia 
knowledge,  and  that  the  mere  owner- 
ship of  the  automobile,  of  itself,  would 
not  make  the  owner  liable  for  personal 
injuries;  that  a  parent  was  not  ordinar- 
ily liable  for  such  tort  of  his  minor  son 
(subject  to  exception,  where  the  father 
permitted  a  child  of  tender  years  to  run 
his  automobile),  nor  would  the  owner  be 
liable  for  the  negligence  of  hia  son  or 
any  other  chauffeur  mnning  wa  antomo- 
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bile,  unless  at  the  time  driving  th«  ma- 
chine in  the  scope  of  his  employment  or 
implied  authority." 

In  Famham  v.  Clifford  (1917)  116  H«. 
299,  101  Atl.  488,  where  recovery  was 
sought  for  an  injury  caused  by  the  neg'- 
ligent  operation  of  the  defendant's  auto- 
mobile by  his  adult  son,  the  eonrt  found 
it  tmnecesaary  to  consider  the  contention 
that  there  was  no  evidence  showing  that 
the  ear  was  being  osed  in  the  fttther's 
business  at  the  time  of  the  accident,  it 
being  held  that  the  jury  were  justified  in 
finding  the  defenduit  liable  because  of 
his  admission  of  liability  to  the  husband 
of  the  plaintiff,  which  he  did  not  explain 
or  modify  while  testifying  as  a  witness 
in  his  own  behalf. 
Wh*v«  »  oar  is  pMrchai**  or  kopt  for 

OS*  of  famUr. 

Supplementing  annotations  in  50 
LJl.A.(K.S.)  60;  L.ILA.1916F,  225,  and 
L.R..A.1917F,  366. 

As  shown  by  the  prior  annotation, 
where  a  child  acts  as  chauffeur  for  the 
family,  of  a  car  kept  for  family  pur- 
poses, the  owner  is  generally  held  liable 
for  injuries  resulting  from  the  n^ligent 
operation  o£  the  car  by  the  child,  while 
he  is  driving  it  for  other  members  of  tlie 
owner's  family  who  have  permission  to 
use  it. 

Where,  however,  a  child,  or  a  member 
of  the  owner's  family,  is  driving  a  ear 
kept  for  family  use,  for  his  own  pur- 
Xmses  and  pleasure,  unaccompanied  by 
other  members  of  the  family,  there  has 
been  a  conflict  of  authority  as  to  the 
owner's  liability.  Some  of  the  courts 
hold  that  the  owner  cannot  be  held  li- 
able under  such  circuinstances,  sinoe  the 
driver  was  not  acting  as  his  servant  or 
agent,  while  others  hold  the  parent  liable 
1  what  may,  for  convenience,  be  termed 
the  family  purpose"  doctrine,  that  is, 
on  the  theory  that  the  car  was  beii^ 
used  for  the  purpose  for  which  it  was 
kept.  As  shown  by  the  foUowir^  cases, 
the  conflict  of  authority  still  erists. 

The  latter  view  was  adopted  in  KtNG 

SuTTBE,  ante,  293,  where  the  court 
reached  the  conclusion  that,  where  & 
father  purohasea  an  antMBobite  for  the 
pleasure  and  entertainment  of  his  fam- 
ily, and  gives  hia  adult  son,  who  is  a 
member  of  his  fnmily,  permission  to  use 
it  for  pleasure,  the  son,  in  so  using  it, 
is  acting  in  furtheranoe  of  the  purpose 
for  which  the  father  kept  the  oar,  and 
that  the  latter  wosld  be  liable  for  an 
injury  caused  by  the  son's  negligent. 
opcratioD. 

And  the  rule  boldii^;  ui.  owner  of  an 
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sntomobile,  kej^  ior  funily  porpoaea, 
liable  for  an  mjnry  resaltii^  while  the 
ear  was  being  used  by  a  member  of  tbe 
family,  was  adopted  in  Bobs  t,  Howsu. 
(1918)  —  N.  M.  — ,  ante,  288,  173  Pa«. 
966,  where  the  cnmer  of  an  automobile 
maintained  for  family  nse,  waa  held 
liable  for  an  injury  eaueed  by  it,  while 
being  used  by  his  two  sons. 

And  in  Crittenden  v.  Murphy  (1918) 
—  CaL  App.  — ,  173  Pac  595,  a  com- 
pltunt  was  held  to  state  b  cause  of  action 
against  a  mother  and  father,  where  it 
allied  that  the  defendanta  were  the 
owners  of  the  automobile  which  injured 
the  plaintifE;  that  it  was  purchased  for 
the  pleasure  and  comfort  of  the  defend- 
ants and  their  minor  son,  and  not  for 
business  pnrposes;  that  the  son  was  an- 
tborized  and  permitted  to  drive  the  eai 
for  himself  and  defendants;  and  that,  at 
and  immediately  prior  to  the  time  of  the 
accident,  the  son  was  drinng  the  anto- 
mobile  with  the  eoDse&t,  knowledge,  and 
penmssioD  of  defendanU,  and  waa  aet- 
ing  in  furtherance  of  and  not  apart  from 
the  service  and  control  of  the  defend- 
ants, and  within  pnipoaea  for  which  the 
oar  waa  purchased. 

The  eourt  stated  that  tlie  eaaes  art 
divided  as  to  the  parent's  liability,  where 
a  st«i  was  ai<Kie  in  a  machine  kept  for 
family  use,  and  not  engaged  in  per- 
fonoing  some  act  azpreaaly  for  the 
parent  at  the  time  an  injury  reattlted 
from  the  operatioa  of  the  car,  and,  af- 
ter quoting  from  Birch  v.  Abercrombie 
(1913)  74  Waafa.  486,  60  L.R.A.(N.S.) 
59,  133  Pae.  1030,  where  the  role  waa 
adopted,  holding  the  parent  liable  in 
sQch  cases,  on  the  theory  that  the  car 
was  foeingr  used  for  the  paixMse  for  which 
the  parent  kept  it,  and  in  furtherance  of 
the  very  purpose  of  ita  ownership,  and 
that  l^e  child,  in  using  it,  was  using  it 
in  the  parent's  busineaa,  as  his  agent, 
the  c«nirt  naidi  "We  are  satisfied  that 
the  mle  thus  laid  down  is  the  corrcet 
one,  not  oaly  because  of  the  fact  that 
the  nse  of  the  madune  by  the  atm  for  his 
own  pleasnre  was  contemplated  when  it 
was  pnrahased,  but  also  beoaose  of  the 
very  natore  of  the  antomcri^e  itself. 
While  it  is  tme  that  the  automobile  is 
not,  in  itself,  a  dangnions  instrament, 
nevertheless,  it  demanda  a  very  h^  de- 
Kne  of  care  and  skill  in  its  management 
upon  the  highway ;  and  it  must  be  reeogv 
nized  that,  in  the  hands  of  an  incompo- 
tent  or  reekleea  youth,  it  has  immense 
potentiality  for  harm  to  others.  There- 
fore, the  owner  owea  the  duty  to  the 
traveling  public  te  see  to  it  that  his  Mf, 
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when  driven  on  the  streets  with  his  per- 
Inisaion  and  for  the  purposes  for  wbieh 
the  ear  was  purchased,  should  be  driven 
oarefully  and  with  due  consideration  to 
their  rights;  and  the  owner  should  not, 
in  good  ciHisoience,  be  allowed  to  dis- 
claim hia  responsibility  on  the  gromid 
that  the  nse  thus  contemplated  and  aa- 
thorized  by  him  ia  pennisaive  only. 
When,  as  is  allied  in  the  complaint  in 
the  case  at  bar,  the  son,  with  his  parents' 
penoission,  takes  the  cor  out  and  drives 
it  so  recklessly  as  to  cause  it  to  run  off 
the  highway  and  to  strike  plaintiff, 
standing  on  the  sidewalk,  it  is,  in  effect, 
the  negligence  of  the  parents  in  permit- 
ting' the  reckless  stm  to  drive  that  is  the 
real  cause  of  the  injury.  And  we  find 
this  principle  recognized  in  the  statutes 
of  California,  for  4  19  of  the  Motor 
Vehicle  Act  of  1915  (Stat.  1915,  p.  406), 
which  was  in  effect  at  the  time  of  the 
accident,  provides  as  follows:  'No  per- 
son shall  allow  a  motor  vehicle  owned  by 
him  or  under  his  control  to  be  operated 
by  any  person  who  has  no  l^al  right  to 
do  so,  or  in  violation  of  the  provisions 
of  this  aet.'  The  complaint  in  the  case 
at  bar  certainly  shows  an  utter  disre- 
gard by  defeodant's  son,  of  the  rules  of 
the  road  laid  down  in  the  act  in  ques- 
tion. And  in  1917  the  legislature  went 
a  step  further,  in  an  amendment  to  $  24 
of  the  Motor  Vehicle  Act  (Stat  1917, 
p.  407,  }  18],  where  it  is  provided  that 
no  minor  shall,  in  any  event,  operate  an 
automobile  without  a  license,  and  that, 
aa  a  prerequisite  to  obtaining  such  li- 
cense, the  parent  or  guardian  of  such 
minor  must  join  in  the  application  there- 
for; and  it  ia  there  further  provided 
'that  any  negligence  of  a  minor,  bo  li- 
censed, in  c^eratiog  or  driving  a  motor 
vehicle  upon  the  public  highway,  whether 
as  chauffeur  or  operator,  shall  be  im- 
puted to  the  person  or  persons  who  shall 
have  signed  the  application  of  such 
minor  for  said  license,  which  person  or 

fiGrsoos  shall  be  jointly  and  severally 
iahle  with  such  minor,'  for  any  damages 
caused  by  such  n^ligence.  It  may  be 
noted  that  the  provision  just  quoted 
makes  the  parent  liable,  even  th<nigh  he 
neither  owns  nor  eontrols  the  machine 
driven  l^  the  minor,  and  to  that  extent 
it  creates  a  new  liability;  but,  for  the 
reaamis  above  set  fosth,  we  are  satis- 
fied that,  under  the  law  as  it  stood  at 
the  tine  of  tiia  aecddent  in  the  ease  at 
bar,  the  eomptaint  herein  stated  a  goed 
MM  of  aetion  against  the  defendants." 
In  Blair  v.  Broadwater  (1917)  —  Va. 
,  L.B.A,1«18A,  1011,  93  S.  E.  632,  how- 
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over,  it  waa  held  that  a  parent  was  not 
liable  for  an  injury  done  by  an  auto- 
mobile in  the  possesaion  of  his  minor 
daughter,  because  he  purchased  the  nu 
ehiiie  for  the  use  and  pleasure  of  hi 
family,  and  the  child  was  at  the  time 
using  it  for  her  own  pleasure,  on  1 
theory  that  the  latter  was  engaged 
the  parent's  bnsiness. 

And  in  Hays  v.  Ht^an  (1917)  —  1 
— ,  L.R.A.1918C,  715,  200  8.  W.  286,  it 
was  held  that  the  owner  of  an  anto- 
mobile,  maintained  for  the  use  and  pleas- 
ure of  his  family,  is  not  liable  for  in- 
juriBH  oaused  by  the  negligence  of  his 
son  in  driving  it,  if  the  son,  who  is  b 
member  of  hia  family  and  permitted  at 
tiniea  to  use  the  car,  has  it  out,  against 
orders,  for  his  own  pleasure  at  the  time 
of  the  accident,  as  he  is  not  the  servant 
or  agent  of  the  owner. 

And,  following  the  decision  in  Hays 
V.  Hogan  (Mo.)  supra,  it  was  held 
Bolman  v.  BuUene  (1918)  —  Mo.  — , 
200  S.  W.  1068,  that  the  owner  of 
automobile,  kept  for  his  family's 
was  not  liable,  on  the  theorj'  of  master 
and  servant,  for  an  injury  inflicted  by 
the  negligent  operation  of  the  car  by  his 
son-in-law,  who  was  using  the  car  for 
his  own  purposes,  although  he  lived 
the  defendant's  family,  and  used  it 
sometimes  with  and  sometimes  without 
the  defendant's  permission. 

And,  in  this  case,  where  it  appeared 
that  the  defendant,  on  the  particular  oc- 
casion, allowed  his  son-in-law  to  use  the 
car  to  go  to  a  certain  place  to  assist  a 
friend,  it  was  held  that  it  could  not  be 
said  that  he  was  engaged  in  the  de- 
fendant's business. 

And  it  was  also  held  that,  even  if  the 
son-in-law  was  acting  under  the  defend- 
ant 's  instructions  in  going  to  his  friend 's 
assistance,  he  could  not  be  held  liable 
for  the  injury  in  question,  which  was  not 
inflicted  while  he  was  performing  that 
en'and,  but  while  he  was  using  the  ma- 
chine to  go  on  another  errand   of  his 

In  Wilde  V.  Pearson  (1918)  —  Minn. 
— ,  168  N.  W.  382,  where  the  owner  of 
a  ear,  kept  for  family  use,  when  she 
went  away,  had  it  set  np  ou  blocks  in 
the  garage  for  the  winter  and  forbade 
her  dai^hrer  using  it,  and  in  her  absence 
the  daughter,  with  a  friend,  reaaspmbled 
the  machine,  and  the  friend  took  it  to 
meet  guests  for  a  party  arranged  by  the 
daughter,  and,  after  having  made  one 
trip,  returned  for  other  gnesl«,  and,  while 
on  his  way  and  driving  at  en  onlawfiU 
speed,  collided  with  a  pol^  wrecked  the 


machine  and  kiiled  one  of  the  ooenpants, 
who  was  not  an  invited  guest  !«  the 
party,  but  who,  at  the  i-equeet  of  one 
of  those  invited,  was  permitted  by  the 
driver  to  go  with  them,  it  was  held  that 
the  owner  of  the  ear  was  not  liable  for 
the  death  of  such  person,  as  the  car  was 
being  used  without  her  knowledge  or 
permission,  not  for  the  purpose  for  which 
it  was  kept,  and  not  in  her  service- 
In  Uphoff  V.  McCormick  (1918)  — 
Minn.  — ,  166  N.  W.  788,  the  evidence 
was  held  to  sustain  a  finding  that  the 
defendant's  automobile,  at  the  time  an 
injury  resulted  from  its  operation,  was 
being  used  with  his  authority  and  for 
family  purposes,  for  which  it  was  kept, 
there  being  testimony  that  at  the  time  of 
the  accident  his  son  was  retoxning  from 
a  dance,  that  his  sister  was  with  him, 
that  the  defendant  knew  that  they  were 
going,  and  that  the  machine  was,  from 
time  to  time,  used  for  family  purposes. 
WKare  oar  la  belas  Arlvan  br  •wa«r'a 
mpomae,  *t  rebttlv*  otker  th«M  «MId. 


As  appears  from  the  pnor  annotation, 
whore  one  owns  and  keeps  a  car  for 
family  use,  and  an  injury  results  from 
its  negligent  operation  while  it  is  being 
used  by  the  owner's  spouse,  the  owner 
has  been  held  liable,  nnder  the  "family 
purpose"  doctnne,  the  theory  of  which 
is  equally  as  applicable  where  a  aponse  is 
driving  alone  for  jdeasnre  as  where  a 
child  is  dmng  so. 

And  iu  Hutchius  v.  Hafhier  (3917) 
—  Oolo.  — ,  L.R.A.1918A,  1008,  167  Pac. 
i,  it  was  held  that  one  who  maintained 
automobile  for  the  pleaiiure  of  him- 
self and  wife,  who  had  general  permis- 
sion to  use  it  as  she  desired,  was  liable 
for  an  injury  negligently  iuflicte<l  by 
the  car  while  she  was  driving  foi  her 
own  pleasure,  since  she  was  his  agent  in 
carrying  out  the  purpose  for  whieh  the 

,r  was  purchased. 

In  McWhirter  v.  Fuller  (1918)  —  C«L 

-,  170  Pac  417,  it  was  held  that  proof 
that  the  oar  which  inflicted  an  injaiy 
owned  by  the  defendant,  and  was 
being  operated  by  his  wife  at  the  time 
of  the  accident,  with  his  express  consent 
and  permission,  established  a  prima  f  aei« 
case  anthoriaiing  an  inference,  in  the  ab- 
stmee  of  substantial  proof  to  the  con- 
trary, that  the  wife  was  using  the  ear  u 
the  agent  of  her  husband. 

But  in  Mast  v.  Hirsb  <1918>  —  Ho. 
App.  — ,  202  S.  W.  275,  a  husband  was 
held  not  liable  for  an  injniy  inflicted  by 
the  B^Ugeat  operstioo  of  his  antomobile. 
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«hpre  it  appeared  that  he  kept  the  oai 
for  the  use  of  himself  and  wife,  and  that 
at  the  time  of  the  accident  she  was  driv- 
ing  the  machine  for  the  pteasore  of  her- 
self and  her  relatives,  with  the  hnaband'a 
kaowledge,  but  not  at  hib  direction.  The 
court  called  attention  to  the  fact  that 
the  supreme  court  of  Miasonri,  in  Hays 
•7.  Uugan  (Mo.)  snpra,  had  disapproved 
Daily  V.  Majwell  (19U)  152  Mo.  App. 
415,  133  S.  W.  361  (set  out  in  the  earlier 
annotation),  and  with  reference  to  the 
■^anient  that  the  relatives  a«eompany- 
ing  the  wife  were  visiting  her,  and  that 
it  was  the  husband  'e  bneiness  to  provide 
eotertainment  and  pleasure  for  them,  the 
court  said  that  this  was  stretching  the 
string  whepchy  it  was  sought  to  tie  the 
esse  to  the  doctrine  of  master  and  serv- 
ant to  the  breaking  point ;  that,  whatever 
social  dnty  a  husband  may  owe  to  hin 
wife's  relatives,  the  defendant  was  not 
performiog  them  at  the  time  the  injury 
ooemred-  , 

The  court  further  said :  ''if  the  mem- 
ber of  the  family  (competent  to  mn  a 
car  and  to  exercise  the  care  required  by 
Btatute)  who  takes  the  car  oat,  though 
with  tbe  consent  of  the  husband  or 
btber,  is  on  hia  own  business,  or  pleas- 
ore,  the  husband  or  father  is  not  liable 
for  his  negligence;  but  if  such  memb 
under  the  direction  of  the  hnsband 
father,  express  or  implied,  is  performing 
a  duty  which  the  latter  owes,  a  Utility 
arises  for  negligence.  It  shonld,  how- 
CTcr,  be  borne  in  mind  that  a  member  of 
tbe  family  cannot  force  his  or  her  service 
on  the  husband  or  father  against  his  w" 
and,  however  conducive  to  the  henlth 
pleasure  of  tbe  member  of  the  family 
taking  out  the  car,  or  to  the  health  or 
pleasure  of  other  members  of  the  family 
whom  he  may  take  with  him,  therf  must 
appear  authority  from  the  father,  ex- 
press or  implied,  before  the  former  may 
be   called   his   serrant,   engaged  in   ' " 


In  Brenner  v.  Goldstein  (1918) 
App.  Div.  — ,  171  N.  T.  Snpp.  579,  it 
was  held  that  a  wife  waa  not  liable  for 
an  injury  inflicted  by  her  machine  while 
it  was  being  driven  by  her  hnsband  alone 
for  his  own  purposes,  the  only  evidence 
upon  which  her  Lability  could  be  predi- 
cated being  her  owner^ip  of  the  car. 
Prvsenec  of  member  at  family  la  e&i 

loBued  to   third  peraoa. 

Supplementing   annotation    in   L-R.A. 
1916F,  228. 

A  reference  to  the  prior  annotation 
ghowa  that  courts  have  refused  to  hold 
the  owner  «t  an  antottobile  liable  for 
ULA^lfflSF. 


injury  inflicted  by  the  negligent  opera- 
tion of  the  machine,  while  it  waa  being 
used  by  one  to  whom  it  had  been  loaned, 
althoi^  a  member  of  the  owner's  fam- 
ily was  in  the  car  at  the  time. 

And  in  Halverson  v.  Blosser  <1917) 
101  Kao.  683.  L.R.A.1918B,  498,  168  Pac. 
_  _  .1,  it  was  held  that  the  owner  of  an 
antomobile  was  not  liable  for  an  injury 
caused  by  it,  whare  he  -loaned  it  to  an- 
othef,  and  the  owner's  son,  on  his  own 
initiative  and  the  borrower's  invitation, 
acctHnpanied  the  latter,  and  was  operat- 
ing the  oaj;  when  the  injury  occurred,  as 
the  maahine  waa  eng^ed  in  the  borrow- 
er's bnaineBS. 
Wlme  antonolille  1*  lioijig  driven  "by 

ah>a>ea»  nsdar   ot4era   »f   member 

of  famUy. 

Supplementing  annotations  in  41  L.R.  A. 
(N.S.)  778;  50  L.R.A.(N.S.)  68:  L.R.A. 
1916F,  228,  and  L.R.A.1917F,  367. 

As  appears  from  the  earlier  notes, 
where  the  owner  of  a  car,  kept  for  family 

ie,  furnishes  a  chaufEeur  other  than  a 

ember  of  his  family,  he  b  ordinarily 
liable  for  an  injury  occurring  while  the 
chauffeur  is  driving  under  ordera  from  a 
member  of  the  family. 

In  Houseman  v.  Karicofe  (1918)  — 
Hlch.  — ,  167  N.  W.  964,  where  recovery 
waa  sought  against  a  father  and  mother 
who  owned  an  automobile,  which  had 
inflicted  an  injury  while  their  son,  an 
invalid,  was  nSing  it  with  his  friends, 
one  of  whom  was  driving,  it  waa  held 
that  there  was  testimony  from  which  the 
jnry  coiild  have  found  that  the  parents 
planned  the  trip,  for  which  the  car  -was 
being  used,  for  the  pleasure  of  their  son 
and  his  guests,  and  arranged  with  the 
one  who  was  driving  to  operate  the  car, 
and  that,  if  this  testimony  waa  accepted 
as  tme,  they  would  be  liable  on  the 
theory  of  master  and  servant. 

The  evidence  in  Potts  v.  Pardee  (1917) 
220  N.  Y.  431, 116  N.  E.  78,  waa  held  not 
to  justify  holding  the  owner  of  an  auto- 
mobile liable  for  an  injury  inflicted  by 
it,  where  it  appeared  that  she  was  a  mar- 
ried woman,  hut  that,  although  she  was 
in  the  car  with  her  husband  and  ehi!d_  at 
the  time  of  thp  accident,  it  was  being: 
driven  by  a  ohauffeor,  who  received  hia 
orders  from  her  husband  and  was  hired 
and  paid  by  the  latter. 

The  evidence  in  Penticoat  v.  Massey 
(1918)  _  Ala.  — ,  77  S.  W.  675,  was 
held  sufficient  to  authorize  the  jury  m 
finding  that  the  cbauifeur,  who  was  djsv- 
ing  theautomobile  which  killed  the  plain- 
tiff's diild,  was  in  the  emplt^  of  the  de- 
fendant in  ttw  operation  of  the  c«r  in 


oc^le 
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qaestion,  and  an  inatmction  to  find  for 
the  defendant  was  held  eironeoua.  The 
court  stated  that  if  it  waa  conceded,  as 
contended  by  the  defendant,  that  the 
legal  title  to  the  car  was  in  his  wife,  this 
would  have  no  material  bearing  on  the 
result,  as  there  was  evidenoe  authorizing 
a  finding  that  the  oar  was  in  the  defend- 
ant's poBsession,  and  waa  used  and  con- 
trolled by  him  for  the  pleasure  of  him- 
self and  family,  and  that  full  dominion 
and  control  of  it  were  in  him,  and  there 
was  also  oTideiice  that  the  ohanffBor  wm 
subject  to  the  defendant'^  ordera,  and 
that  the  latter  had  been  seen  to  pay  him 
and  the  defendant  testified  that,  while 
his  wife  paid  the  chauffeur,  it  was  out 
of  money  f umiahcd  by  him  aa  an  allow- 
ance for  such  purposes. 

The  evidence  in  the  case  was  also  suffi- 
cient to  take  the  quoation  to  the  jury  as 
to  whether  the  chauffeur  was,  at  the  time 
of  the  accident,  acting  within  the  scope 
oc  his  emjdoymeDt. 

Wiew,   eUld'a   ear   1.   beu«-   BM>d   by 

iBMaber  «f  tamllf. 

Where  a  ehUd  owns  a  car  and  keeps  it 
for  the  use  of  the  family,  it  appears  that 
the  owner  may  be  held  liable  for  an  in- 
jury caused  by  the  oar  while  it  U  being 
used  by  another  member  of  the  family 

Thus,  it  has  been  held  that  a  daughter 
who  kept  an  automobile  for  tlie  use  of 
her  mother  was  liable  for  an  injury 
cansed  by  the  negligent  operation  of  the 
car  while  it  waa  being  driven,  under  the 
mother  a  orders,  by  a  chauffeur  fur- 
nished by  the  garage  belonging  to  the 
company  of  which  the  daughter's  hus- 
band was  president.  Crouae  v.  Lnbin 
(1918)    260  Pa.  329,  103  Atl.  725,  the 


court  h^dii^  that  the  daughter  made  it 
an  element  of  her  business  to  provide 
recreation  for  her  mother,  and  that  the 
latter,  in  employing  the  chauffeur,  was 
acting  within  the  scope  of  her  authority, 
and  that  the  daughter  waa  responsible 
for  his  acta. 

In  De  Smet  v.  Niles  (1816)  176  App. 
Div.  822, 161  H.  T.  Supp.  566,  it  waa  held 
that  the  owner  of  an  automobile,  a  young 
man  twenty-two  yoara  of  age,  who  lived 
with  his  parents,  was  not  liable  for  an 
injniy  resulting  from  its  negligent  oper- 
ation while  being  driven  by  bis  brother 
at  the  request  of  their  mother,  to  take 
her  and  a  friend  for  a  ride,  although  the 
owner  had  told  his  brother  that  any  time 
his  mother  wanted  him  to  take  her  out 
he  could  take  her  in  the  car,  the  court 
holdii^  tbat  the  machine  was  not  bcir^ 
used  in  the  defendant's  busineas,  but 
solely  for  the  purposes  and  pleasure  of 
his  mother,  and  that  the  authority  given 
his  brother  did  not  render  the  defcndant 
liable.  "^ 

And  in  Quinn  v.  Neal  (1917)  19  Oa. 
App.  4S4,  91  S.  E.  786,  a  nonsuit  was 
h^d  properly  awarded  in  an  action  to 
recover  for  an  injury  caused  by  an  auto- 
mobile, there  being  nothii^  to  show  that 
the  machine,  which  was  driven  by  the 
minor  daughter  of  one  of  the  defendants, 
and  slater  of  tiie  other,  who  owned  the 
',  was  being  operated  with  tbe  consent 
of  either  defendant,  or  that  the  car  waa 
in  fact  btaag  used  in  eanying  on  or  aid- 
ing the  business  of  either  or  botb  of  the 
defendants,  although  there  was  testi- 
mony by  the  father  that  his  daughter 
had  been  in  the  habit  of  driving  to  hie 
office  at  lunch  time,  and  taking  him  home 
r.  J.  T.  W. 


OOE^KADO  SUPREME  COURT. 

AMKRICAN    SMELTING    A,    REPINING 
COMPANY,  Impleaded,  etc.,  Plff.  in  Err., 

FREDERICK  C.  HICKS  et  al. 

( —  Colo,  — ,  172  Pac.  1055.) 

Parties  —  notion      for     conversion     of 
stolon  ore. 

1.  The  one  who  stole  and  sold  the  ore  ia 
not  a  neceasajy  party  to  an  action  by  the 
true  owner  againgt  a  refining  companj 
which  bought  and  converted  to  its  own  use 


Note.  — Aa  to  joinder  ol  oTlgioal  coo- 
vertar  of  proptfty  with   nibsequcnt  pur- 
ehasu'  in  an  action  for  conversion,  see  amio- 
tation  followiag  this  eaa»,  post,  306. 
4..R.A.iei8F. 


the  stolen  ore,  for  the  proceeds  of  the  sale 

which  remain  in  its  posacesion. 

For  other  catet,  #m  Parties,  II,  a,  i,  •■•  Dia, 

1-52  N.8.  >  .    •  -v 

Trover  —  stolen  propertr  —  defonec. 

2.  That  one  who  stole  ore  amd  sold  it  to 
a.  reflniag  company,  which  converted  it  to 
its  own  use,  is  making  claim  for  the  pro- 
ceeds in  another  atate,  in  no  defenee  to  mi 
action  for  such  proceeds  by  the  true  owner 
against  the  reAning  companv. 
For  other  ctue»,  tee  Trover,  U.  im  Dig.  l^g 

N.B. 

(May«,  1S18.) 

ERROR  to  the  District  Court  for  Snmmlt 
County  to  review  a  jadgmeat  in  favor 
of  plaintiffs  in  an  action  brwght  to  r«eov«r 
fo>  ttw  Mnvflrskm  of  atolen  on.    AiBimed. 


AMERICAN  SHBZ.mfO  t  SSSft.  00.  ▼.  HICKS. 


The  fi>«ts  are  itated  in  tli«  opinion. 

Meflsra,  Henry  A.  Dubbe  and  mnry  O. 
Tidal,  fur  plaintiff  In  error: 

Th»  Wrigiita  are  indlapenHablA  partiM  to 
thi^  action. 

Tabor  v.  Bank  of  Lwdrille,  30  Cdo.  1, 
S3  Pac,  1060;  RumMf  t.  New  York  L.  laa. 
r-o.  5»  Colo.  Tl,  l*:  Pac.  S37;  McDougald 
V.  N'ew  RichiiiDnd  Holler  Milla  Co.  US  WU. 
121.  103  N.  W.  34t 

Tbe  WrighU,  tboagh  nominally  p^rtisa, 
vere  not  lerved  with  pzocaaa, 

WatkiDD  V.  Perry,  26  Colo.  An>.  42S,  130 
Pm.  551 ;  toaJaaj  Gold  Hinei  Co.  v.  Oreen, 
11  Colo.  App.  44T,  63  Pm.  B4S;  Mahr  v. 
Xonrich  .Union  F.  Ina.  Soc  127  N.  Y.  462, 
28  N.  E.  391)  Cadle  v.  MoLimanB.  23  Wyo. 
515,  1S3  Pao.  901;  Archuleta  v.  Ardiuleta, 
Si  Cobk  001,  123  Pac.  821;  Colorado  State 
Bank  t.  DftTidaoB.  7  Colo.  App.  01,  42  Pac 
SS7;  Deniaon  v.  Jmovm,  43  Colo.  4H,  96 
Pac  196;  PenncTer  y.  Neff,  06  U.  S.  714, 
24  L.  ed.  £66. 

Tbe  BuramoBa  pubUdied  does  not  jnatify 
the  judgment  entered,  end  the  judgment  1* 
omeoquently  void  for  that  reaeon. 

Blaclc,  Jiidgm.  2d  ed.  |  223;  Peabodj  v. 
Phdpei,  S  CiO.  2I3i  Netzorg  t.  Green,  26 
Tex.  Civ.  App.  119,  «2  S.  W.  789;  St«wart  v. 
Amlerawi,  70  Tex.  &SS,  8  S.  W.  20S. 

Ifeaare.  Ho(«n  A  Bonaer,  for  detend- 
•nts   in   error: 

The  l^Ulature  may,  in  ita  diecretton,  pro- 
vide for  aubetituted  Berrice  in  caae  of  neces- 
atj,  or  where  personal  notice  is  fot  any 
naoon  impracticable,  in  an  action  where  the 
cnntroverey  relatea  to  property  which  is 
within  the  jurisdiction  of  the  court,  and 
vith  K  reaaonable  exercise  of  such  l^sla- 
tiTe  discretion  the  courts  will  not  assume  to 
interfere. 

Sheplierd  t.  Ware,  46  Minn,  174,  24  Am. 
St  Rep.  212,  48  N.  W.  773;  McClyraond  v. 
Noble,  Si  Minn.  329,  87  Am.  St.  Rep.  354, 
87  N.  W.  838;  State  ex  rel.  Bonglas  v.  West- 
fall,  85  Minn.  437,  57  h.^A.  297,  89  Am.  St. 
Rep.  S71,  89  N.  W.  176;  Gassert  v.  Strong, 
38  Mont.  18,  99  Pac.  407;  Ampero  Min.  Co. 
V.  Fidelity  Trait  Cc  74  N.  J.  Eq.  I9T,  71 
AtL  60fi. 

The    alipaanwoe    of    the    VVrlf^ts    waa 

Everott  V.  Wilson,  34  Cdo.  476,  83  Pac 
311 ;  Balle  T.  BtUMe;  A  9.  Co.  6G  Colo.  97, 
133  Pm.  417,  Aim.  Caa.  1S14C,  6SE;  Mahr 
r.  Union  P.  B.  Co.  140  Fed.  021 ;  Mtmttwue 
V.  Marunda,  71  Nd>.  806,  99  N.  W.  e53. 

The  Wrights  were  not  indispensahla  par- 

0'^■eU  V.  Wolcott  Min.  Co.  27  L.R.A. 
IS.S.)  200,  98  C.  C.  A.  309,  174  Fed.  527. 


This  action  was  iaetitnted  by  tbe  Maid- 
ante  in  error,  hereafter  called  the  plainURi, 
against  S.  B.  and  M.  A.  Wright  and  the 
American  Smelting  &  Beflning  Company. 
The  Doaiplaint  alleges  that 'the  defoidants 
Wright,  by  means  uf  undeiground  workings, 
etc,  entered  upon  pisintifis'  property,  and  _ 
mined  and  carried  away  certain  ore;  that  it 
was  shipped  to  the  defendant  the  American 
Smelting  k  Kefloing  Company,  and  that  the 
proceeds  of  such  ore  were  then  in  the  hands 
of  said  company;  that  plaintiCTs  had  served 
the  company  with  notice  that  the  ore  was 
the  pcoperty  of  pUintifTs;  that  defendants 
Wright  are  claiming  tbe  proceeds  of  said 
ore;  and  that  tbe  defendant  Beflning  Com- 
psny  threatens  to  make  settlement  with  the 
Wrights  for  it,  etc,  unless  restrtuned,  etc. 
The  prayer  la  for  judgcnent  against  tbe 
Wrights  for  $100,000  damages,  and  that 
tbey  be  restrained  frran  further  trespass  on 
plaitttifTs'  property;  that  the  defendant  the 
American  Smelting  ft  Refining  Company  be 
restrained  from  making  settlement  witii  the 
Wrights  for  the  ore  taken;  that  it  be  de- 
clared to  hold  tbe  proceeds  of  said  ore  as 
trustee  for  the  use  of  plaintiffs,  and  to  pay 
such  proceeds  to  them,  etc.  That  portion  of 
tbe  findings  and  judgment  necessary  to  re- 
view is  against  the  American  Smelting  ft 
Refining  Company,  wherein  it  is  held  that 
ore  of  the  value  of  $449.45  was,  by  the  de- 
fendants  Wright,  unlawfully  taken  from  the 
property  of  plaintiffs  and  shipped  to  the 
Rellning  Company,  and  at  the  time  of  the 
commencement  of  this  action  was  in  Its  pos- 
session, had  been  converted  to  its  use,  and 
that  the  plaintiffs  are  entitled  to  the  pro- 
ceeds in  the  sum  of  $449.45. 

The  refining  company  bring  the  ease  here 

ir  review,  and  contends  that  the  court 
erred  in  its  findings:  (a)  That  service  of 
summons  was  legally  made  upon  the  Wrights 
by  publication i  (b)  that  the  proceeding  was 
in  rem;  (c)  that  it  had  jurisdiction  over 
the  refining  company  as  to  the  $449.45  in  its 
hands,  and  in  entering  the  default  of  the 
Wrights,  and  in  finding  that  these  ores 
shipped  to  the  Refining  Company,  amount- 
ing  to  $449.46,  were  the  property  of  the 
plaintiffs,  and  that  they  are  entitled  to  said 
moneys;  and  (d)  in  finding  that  plaintiffs 
weio  entitled  to  judgment  against  the 
WHe^iU  far  this  pr9pert7  in  the  hands  of 
Uie  nAnlng  company;  and  (e)  in  not  hold- 
ing that  there  was  no  service  of  •ummons 
Lpon  the  Wri^tn;  and  (f)  that  they  were 
Indispensable  parties,  and  that  the  court 
waa  without  jnrisdictien  to  enter  judgment 
i^inat  the  rellning  company  for  the  reason 
that  no  t^al  serviee  was  made  upon  the 
Wrights,  etc. 

The  plnhitlfla  maintain  that  th«  Wrl^te 
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ent^ed  «  general  aiipearaniM  nhtdt  gave  the 
court  jurisdiction  over  tbem;  that  if  thii 
position  is  not  sound,  that  the;  were  r«gu- 
iLirly  served  by  publication;  that  the  action 
is  in  rem,  uid,  for  this  reason,  that  the 
court  had  jurisdiction  to  proceed  in  so  far 
as  the  ore  and  the  proceeds  deTived  there' 
from  bj  the  refining  company  are  con- 
cerned ;  and  that  the  Wright*  were  not  in- 
dispensable parties,  as  between  the  plaintiiTa 
anil  the  refining  company,  to  this  action  for 
[inssesaion  of  the  ores  belonging  to  the 
plnintilTs,  or  their  value,  when  it  is  kl- 
Icgcd  and  was  established  by  proof  that 
they  were  wrongfully  and  unlawfully  taken 
from  plaintiffs'  mine  by  the  Wrights,  and 
wrongfully  and  unlawfully  delivered  to  the 
refining  company.  If  the  Utter  of  these 
contentions  is  sound,  the  others  need  not 
be  considered. 

As  l)clween  the  plaintiffs  and  the  defend- 
ant relining  company,  the  pleadings  all^e 
anil  ilie  pioofs  establish  that  certain  per- 
Biaia  (in  this  case,  the  Wrights)  wrongfully 
ftiid  unlawfully  took  from  plaintifTa'  mine 
certain  ores,  and  delivered  ijiem  to  the  de- 
fendant refining  company,  which  converted 
thciti  to  its  own  use;  that  It  has  paid  no  one 
for  (hem;  and  that  their  value  is  $449.48. 
In  such  circumstances,  we  cannot  agree  that 
the  Wrights  are  indispensable  parties  to  the 
H<:lioii  between  plaintiffs  snd  the  defendant 
lefining  company  in  order  for  plaintifTs  to 
lecover  the  value  of  their  ores.  Tabor  v. 
Bank  of  Leadville,  35  Colo.  1,  83  Pac,  1060, 
involved  the  validity  of  a  garnishee  sum- 
mons, issued  by  purported  authority  of  a 
void  judgment;  it  has  no  application  to  a 
case  of  this  kind.  The  judgment  here  for 
review  is  the  one  against  the  refining  com- 
pany for  its  conversion  of  the  plBiniifTs' 
property.  The  fact  that  others  assisted  in 
the  commission  of  the  tort  is  no  defense  to 
its  liability.  The  tact  that  the  Wrights  lay 
claim  to  the  proceeds  is  no  defense  to  the 
refining  company  for  the  conversion  of 
plaintiffs'  property.  The  contention  that, 
without  the  presence  of  the  Wrights  as  par- 
ties, there  can  be  no  Inquiry  concerning 
plainfiffB*  rights  against  the  defendant  re- 
fining company  for  the  conversion  of  their 
property,  is  not  well  takrni.  We  might  as 
well  say  that  A,  the  owner  of  a  cow  which 
had  been  stolen  by  B,  who  sells  it  to  C,  who 
converts  it  into  beef,  can  have  no  adjndioa- 
tion  of  his  claim  Against  C  for  Its  conver- 
oion,  without  finding  and  making  B,  the 
thief,  a  party  to  the  action.  To  bring  it 
nearer  to  this  case,  suppose  B  sells  a  stolen 
hoTM  t«  C,  to  be  paid  for  later,  and  A,  the 
owner,  brings  suit  against  C  for  posseasion 
or  its  value,  C  admits  having  received  the 
botm  tiom  B,  and  that  he  agreed  to  p^  B, 
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the  thkl,  for  it,  but  eaya  la  A  that,  notwith- 
standuBg  you  allege  and  have  proven  that 
the  horse  was  stolen,  that  it  is  yours,  and 
that  you  are  entitled  to  it  or  iU  value, 
nevertheless  the  thief,  B,  from  somewhere 
out  of  this  state,  daims  this  money;  hence 
I  cannot  be  made  to  pay  you  until  you  get 
the  thief  into  court  and  have  his  rights  de- 
termined againat  me,  pertaining  to  my  lia- 
bility to  him  for  selling  the  horse  to  me. 
This,  in  BUbatanea,  ia  tile  position  of  the  de- 
fendant refining  company.  It  admits  the 
receipt  of  the  ore,  its  conversion  by  it,  but 
says  that  the  Wrights  are  in  California,  and 
make  claim  there  against  it  ior  these  pro- 
ceeds, that,  as  it  does  businew  in  Califor- 
nia, they  may  sue  it  there,  and  unless  tha 
Wrights'  claim  against  them  ia  determined 
In  this  litigation.  It  may  be  oompctled  to 
pay  them  for  this  ore,  althou^  it  la  now 
compelled  to  pay  plaintiffs  for  it;  for  £hia 
reascoi,  as  the  Wrights  cannot  be  reached 
here,  that  the  plaintiffs,  in  order  to  have 
their  claim  adjudicated  against  the  refining 
Company,  must  go  where  the  Wright*  are, 
and  make  them  parties  to  the  actica.  If 
such  were  the  rule,  it  would,  in  many  cases, 
woric  a  denial  of  justice.  All  persons,  in 
some  degree,  must  be  held  reHponslble  for 
the  result  of  their  actions  in  dealing  with 
others.  Think  of  the  result  that  might  fol- 
low should  the  rule  contended  for  be  ap- 
plied to  tiansaotions  in  the  buying  and  sell- 
ing of  live  stock  at  the  large  centra's  of 
trade. 

The  act  complained  of  against  tlte  defend- 
ant refining  company  is  ex  delicto.  In  audi 
case,  the  liability  tor  conversion  is  joint  and 
several.  Carper  v.  Risdon,  19  Colo.  App. 
53G,  70  Pac  744;  Denver  Omnibus  ft  Cob 
Co.  V.  Qast,  64  Colo.  17,  129  Pac.  233.  In 
the  former  of  these  cases,  IB  Colo.  App.  at 
page  53S,  it  is  said:  "The  point  is  made 
that,  after  the  court  had  ordered  the  dia- 
mlssal  ag  to  Lindamann,  it  ooiild  not 
lawfully  render  judgment  against  Carper, 
because  the  complaint  charged  a  joint  con- 
version. For  a  joint  trespass,  the  liability 
of  the  trespassers  ia  joint  and  several.  This 
action  might  have  been  brought  in  the  flrat 
instance  against  Carper  alone;  or,  having 
been  brought  against  both,  there  might,  at 
any  time  befcre  jndginent,  have  been  a  dis- 
missal by  the  plaintiff  as  to  Dindemann, 
leaving  the  action  to  proceed  against  tbft 
other  defendant ;  and,  on  principle,  we  con- 
fesa  ouradves  unable  to  see  why  the  court 
might  not  do  what  could  have  been  done  by 
the  plaintiff,  or  why  it  is  not  competent  to 
either  court  or  jury,  in  an  action  for  a  tree- 
pass,  to  find  on*  defeodant  gaMy  and  an- 
other not  guilty." 
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We  tbink  tluB  dedaration  Bomewlut  Ap- 
plicable to  the  fiicts  hen. 

Section  84,  Revised  Code  IQOS,  provides 
that  "the  court  ahall  in  ever;  atage  of  an 
actiou  diaregard  unj-  error  or  defect  in  the 
pleadings  or  proceedings  which  ahall  not 
oflTei-t  the  subatontiaJ  righte  of  the  parties, 
and  no  judgment  aliall  be  reversed  or  af- 
fected liy  reason  of  aiich  error  or  defecL" 

Aa  heretofore  stated,  the  complaint  stales 
a  cituHe  of  action  in  favor  of  the  plainlifTs 
against  the  refining  company;  there  is  no 
coiileiition  that  it  was  not  tried,  or  that  the 
tesfinionf  did  not  sustain  it.  A  judgment 
was  rendered  thereon.  In  such  circum- 
stances, under  the  provision  of  the  Code  last 
cited,  it  should  not  be  reversed,  unless  it 
works  prejudicial  error  against  the  substan- 
tial rights  of  the  refining  company;  and, 
ina«miich  as  the  Wrights  were  not  indis- 
pensable parlies  to  this  contention,  all  por- 
tions of  the  case  concerning  them  oan  be 
eliminated  without  doing  an  injustice  to  the 
refining  company,  pertaining  to  the  issue 
presented  against  them  and  tried.  Hence, 
it  is  unnecessary  to  determine  whether  there 
n-as  service  of  summons  upon  the  Wrighta, 
whether  the  court  had  jurisdiction  over 
them,  or  whether  any  judgment  rendered 
against  them  is  valid  or  otherwise.  The 
f&ct  that  they  threaten  the  refining  com- 
pany with  suit  in  another  jurisdiction  to 
recover  the  value  of  this  ore  is  no  defenae 
to  its  paying  tho  plaintiffs  fur  it,  it  the 
all^fttiona  of  plaintiffs'  complaint  are  true; 
if  fiey  are,  that  fact  would  be  a  defense  in 
favor  of  the  refining  company  against  the 
Wrights  in  any  jurisdiction.  The  conten- 
tion of  the  refining  company  tliat  this  will 
not  relieve  it  from  being  harassed  with  liti- 
gation concerning  it  may  be  true.  One  an- 
swer to  this  is  that  the  refining  company, 
and  not  the  plaintiffs,  brought  about  the 
condition  whereby  it  may  be  liable  to  auoh 
on  attack,  by  purchasing  something  from 
the  Wrights  which  they  did  not  own,  and 
which  in  fact  belMiged  to  the  plaintifTs,  and 
which  they  did  not  give  the  Wrighta  or  the 
reflning  company  permission  to  take. 


Had  the  pleadiogs  lUsclQaed  tfaat  tha  m- 
tion  involved  contractual  relation  between 
the  plaintillB  and  the  Wrights  concerning 
this  property,  it  might  present  a  different 
question,  in  which  case  Rumaey  v.  New 
York  L.  Tna.  Co.  59  Colo,  71,  147  Pac.  337, 

ight  be  applicable.  In  that  case  the  re- 
cord discloses  that  Rnmsey,  then  of  Hono- 
lulu, secured  from  tJie  inanrano*  oompany 
»  fe,000  policy  upcu  his  life,  wherein  Ben- 
Smith,  4  Compsjiy,  also  of  Honrfulu, 
designated  as  the  beneficiary;  that, 
after  Rumaey'a  death,  his  wife  broui^t  suit 
in  Colorado  to  be  subseituted  as  the  bene- 
Ostary  and  t«  raooveE  the  vatue  <4  tha 
policy,  aeeking  to  isvoka  the  equitable  rule 
of  substitution.  She  admitted  that  she  had 
r  been  designated,  in  Hie  manner  pro- 
vided in  the  policy,  as  the  beneficiary,  and 
that  such  an  Indorsement  had  never  been 
made  on  the  policy,  or  on  the  books  of  tho 
company,  and  also  that  at  the  time  of  her 
husband's  death  Benson,  Smith,  ft  Company 
were  in  possession  of  the  policy,  were  the 
designated  beneflciariea  in  it,  and  that  the 
records  of  the  cranpany  thua  showed.  She 
contended  that  upon  account  of  certain  acta 
of  the  insurance  company,  and  alao  certain 
alleged  wrrtngfnl  acta  of  BensOTi,  Smith,  ft 
Compimy  in  refusing  to  surrender  the 
policv,  etc.,  that  under  the  equitable  rule 
of  substitution  she  should  be  treated  as  hav- 
ing been  substituted  during  the  life  of  her 
hueband  as  the  beneBciary,  inataad  irf  Ben- 
son, Smith,  ft  Company,  and  waa  entitled  to 
recover  the  amount  called  for  in  the  policy 
as  such  aubatitnted  Uaeftciarj  without 
making  Benson,  Smith,  ft  Company  a  party 
to  the  suit,  or  securing  from  thorn  tho  sur- 
render of  the  policy.  We  held,  under  such 
circumstances,  that  their  equities  and  rigUa 
as  a  beneficiary  could  not  be  determined  un- 
der the  equitable  rule  of  substitution,  in  an 
action  to  which  they  were  not  a  party. 
Such  an  issue  is  foreign  to  the  caaa  under 
consideration. 

The  judgment  is  afSrmed. 


Garrlgu 


a  and  Scott,  JJ.,  concur. 


AnnotAtion  —  Joinder  of  ongiiwl  converter  of  property  with  sub- 
sequent purchaser  in  an  action  for  conTersion. 


It  IB  settled  law  that  a  subsequent  pur- 
chaser of  property  frttm  someone  other 
than  the  tmo  owner  is  liable  for  tho  con- 
version of  the  property  if  he  refuses  to 
return  it  to  the  true  owner  on  demand. 
The  question  here  raised  is  based  on  this 
assumption  Bs  to  the  Uw.  It  is  cleaT 
that  it  is  not  nteces.sary  to  join  the 
OT^nal  eonverter  of  tho  property  with 
s  subsequent   pntchoser,  is   an  action 
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against  the  latter  for  the  wrongful  con- 
version of  the  property.  Auerioak 
Smeltinq  &  Rep.  Co.  t.  Hicks,  ante,  302 ; 
Harrison  ».  Hawley  (1894)  7  T«X.  CIt. 

App.  308,  26  S.  W.  765.  And  it  has  been 
held  tliat  these  parties  cannot  be  joined 
in  a  trover  action,  where  the  subsequent 
purchaser  purchased  bona  fide,  and  with- 
out knowle^e  that  the  selleir  was  not  the 
owner  of  the  propecty.    lArkini  t.  Eck- 
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I,  9i  Am.  Deo. 

If,  however,  the  suhaequent  porchasei 
of  property  had  knowledge  of  the  lack 
of  title  in  the  seller,  there  ia  a  joint 
wiongf  nl  act  upon  the  port  of  these  par- 
ties at  the  time  of  the  sale,  and  they  may 
he  joined  as  puties  defendant  in  a  trover 
action.  Eas  v.  Griffitli  <1895)  128  Ho. 
50,  30  S.  W.  343. 


An<t  see,  upon  this  point.  Smith  r. 
Bri^s  (1885)  64  Wifl.  497,  25  N.  W.  558, 
and  Smith  t.  Uot^n  (1887)  68  Wis. 
358,  32  N.  W.  135,  holding  that,  in  an 
action  to  recover  damages  for  the  wrong- 
ful cutting  and  converting  of  timber,  it 
is  proper  to  join  the  ori^oal  wrongdoer 
and  the  purchaser  fnim  him,  where  the 
latter  was  alleged  to  have  purchased 
with  knowledge  of  the  wrongful  cutting. 
A.G.  S. 
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JANS  NEABY,  Ap^, 

METROPOUTAN  LIFE  INSURANCB 
COMPANY  at  aL 

(92  Coon.  488,  103  Aa  «61.) 

Insaranoe  —  right  of  beneldair  — 
power  of  Inanrer  to  chnnge. 
A  beneficiary  with  an  insurable  interest 
who  joiUB  in  the  application  for  a  life  in- 
anranee  policy,  takei  the  policy  into  hia 
poBoeesion,  and  pays  the  proniums,  haa  an 
interest  which  can  be  defeated  by  change  ot 
beneficiary  only  in  the  manner  prescribed 
bv  the  policy,  even  though  tie  insurer 
claims  such  proviaion  is  solely  for  its  bene- 
fit and  attempts  to  waive  it. 
For  other  eaaet,  tee  ln»urance,  77.  h,  in  Dio. 

ISt  n.  a. 

(Wheeler,  J.,  dissents.) 
(AprU  30,  1S18.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Havat 
County  in  favor  of  defendant  Neary  in  an 
action  brought  to  recover  the  amount  al- 
\e^  to  be  due  in  a  life  insuranoe  policy. 
Alhrmed. 

Statement  by  Beach,  J.: 

The  action  ia  by  one  of  two  alleged  bene- 
ficiaries («  recover  on  a  policy  of  life  in- 
surance. An  order  of  interpleader  was 
entered,  and  upon  an  sgreed  statement  of 
facta  judgmrait  was  readered  in  faror  of 
Catherine  Neary. 

In  1913,  John  Neary  and  Catherine  his 
wife  joined  in  an  application  to  the  Metro- 
politan Life  Insurance  Company  for  inaur- 
ance  upon  the  life  of  John.    Ilie  policy  in 

Note.  — As  to  right  ot  original  beneficiary 
in  ordinary  life  policy  to  Insist  upon  com- 
pliance with  provisions  governing  change  of 
beneficiary,  see  annotation  following  this 
case,  post,  811,  and  refereneea  therein  to  an- 
notations on  rslatsd  questions. 
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queetion  waa  Issued  on  that  application, 
naming  Catherine  as  ibb  beneficiary.  Alt 
premiums  on  the  policy  were  duly  paid  by 
Catherine,  the  laat  payment  on  August  2, 

1916,  and  tlie  policy  itself  has  at  all  times 
been  in  the  posaeasion  of  Catherine.  The 
policy  provided  for  a  change  of  benefldary, 
and  that  the  insured  might  designate  a  new 
beneficiary  by  a  notice  in  writing  filed  at 
the  home  otRce  of  the  company  and  accom- 
panied by  the  policy  itself,  the  change  to 
take  effect  up<m  the  indorsement  of  the 
same  by  the  company  on  the  policy. 

On  July  28,  1915,  John  Neary  signed  and 
delivered  to  the  agent  at  New  Haven,  for 
tranamission  to  the  home  olfice  of  the  com- 
pany, an  application  for  a  change  of  benefi- 
ciary from  Ills  wife  Catherine  to  faia  mother 
Jane  Neary.  The  application  waa  for- 
warded to  and  received  by  the  home  office 
at  some  date  not  otherwise  shown  than  by 
the  following  indorsement  thereon:  "Re- 
corded in  policy  register.  J.  F.  B.  9/8/15. 
J.  F.  B."  It  waa  not  accompanied  by  the 
policy,  and  no  fiidoraement  of  any  change 
of  beneficiary  was  ever  made  on  the  policy. 
On  September  2,  19IS,  John  and  Jane  Joined 
in  an  application  for  a  loan  upon  the  policy, 
which  was  made  by  the  company's  check  to 
the  joint  order  of  John  and  Jane  Neery. 
John  died  September  12,  1916,  and  the 
amoimt  of  the  policy,  less  the  loan,  ia  ad- 
mittedly due  and  payable  to  the  rightful 
beneficiary. 

Messra  Charles  F.  Itot>erta  and  Georso 
£.  Beeiv,  for  appellant: 

Aji  betwe«i  Um  plaintiff  Jane  Neary,  and 
the  defendant  Catherine  B.  Neaiy,  the 
diange  of  beneficiary  was  ao  made  that  the 
fund  can  be  awarded  to  the  plaintiff. 

Fretmd  v.  Freund,  SIS  111.  189,  lOS  Am. 
St.  Hep.  EBS,  7fi  N.  B.  0S6i  Bispham.  £>|. 
I   168,   7tb  ed.  p.  BSl;   Joyce,  Ins.   Sd  ed. 

1917,  I  TH)  Holdvi  v.  Modem  Brotherhood. 
161  Iowa,  «73,  182  N.  W.  32&{  Ladiee  of 
Modern  Maccabees  v.  Daley,  IGQ  Mich.  542, 
ISl  N.  W.  11E7;  Row  v.  Bogera,  99  Ark. 
KM,  131  S.  W.  336;  Alqy  T.  CooUMrciiU 
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Tiarelers  Amo.  GO  Ind.  App.  249,  106  K.  E. 
S93. 

The  conrt  ii  Dot  bound  t«  awnrd  th«  prop- 
erly to  one  who  has  the  legal  title,  but  may 
BO  )«hape  its  jad^ment  and  dlstritnite  the 
fund,  as  to  do  complete  equity  between  the 

iUcIennan,  Interpleader,  p.  273. 

Mr.  Georf«  E.  Hnll  (or  appellee  Neary. 

Beacli,  J„  delivered  the  opinion  of  the 


It  is  not  claimed  that  the 
change  of  beneftciary  waa  completed  in  the 
manner  provided  (or  in  the  policy  by  aut- 
render  of  the  policy,  and  indoraement  ol  the 
chang«  thereon  by  the  company.  On  the 
contrary,  the  finding  is  that  the  pidicy  re- 
mained eoutinuoualy  in  the  poaaeauon  of 
tiie  original  bMieficiary,  Catherine,  who  paid 
aU  th«  premiuma  thereon  tai  was  new 
aaked  to  give  it  up.  She  had  no  knowledge 
of  any  desire  or  attempt  to  change  the  bene- 
fidary  until  she  went  to  the  company's  oEQce 
to  prepare  the  proofs  of  death.  The  plain- 
tifTs  claim  is  that  the  formolitieB  prescribed 
in  the  policy  tor  carrying  out  the  reserved 
right  of  changing  the  beneflciary  were  solely 
for  the  bcneAt  of  the  inaurance  company, 
and  that  it  might  and  did  waive  their  per- 
formttnce  by  treating  Jane  aa  the  substi- 
tuted bmeflciary  in  making  the  loan  of 
September  2,  1015. 

This  claim  is  based  on  the  auppoaition 
that  Catherine  had  no  l^^l  interest  in  the 
froitfl  of  the  policy,  but  merely  an  expec- 
tancy, of  which  she  could  be  deprived  with- 
«nt  notice.  It  ia  true  that  a  beneficiary 
named  in  a  death  benefit  certificate  isaued 
t^  a  fraternal  benefit  association,  and  pro- 
viding for  a  change  of  beneflciary,  takes 
nothing  more  than  a  mere  expectancy.  Su- 
preme Colony  IT.  0.  P.  P.  v.  Towne,  87  Conn, 
644,  «4S,  89  AU.  2S4,  Ann.  Cas.  1S16B,  181; 
Order  of  Scottiah  Clone  v.  Reich,  00  Conn. 
£11,  514,  97  AtL  863. 

But  that  is  not  necessarily  true  of  boie- 
flciaries  named  in  an  ordinary  life  insur- 
ance policy,  although  the  right  to  change 
the  beneficiary  in  a  prescribed  manner  is 
reserved.  "In  case  of  an  ordinary  policy 
[of  insarance],  the  right  of  the  person  for 
whose  benefit  a  policy  ia  issued  cannot  be 
defeated  by  the  separate  or  joint  acts  of 
the  assured  and  the  company,  without  the 
assent  of  the  beneficiary."  Maaonic  Hut. 
Ben.  Aaao.  v.  Tolles,  70  Conn.  537,  644,  40 
AtL  4fi0.  It  seema  logically  to  follow  that 
the  insertion  in  such  a  policy  of  a  provi- 
si<m  for  changing  the  beneficiary  in  a  pro- 
scribed manner  ought  not  to  extinguish  the 
interest  of  the  beneficiary,  but  to  qualify  it. 
The  later  decisions  so  hold.     Indiana  Kat. 

L.R.A.1018F. 


L.  Ins.  Co.  V.  McOinnis,  ISO,  Intl.  0,  45 
I-.R.A.{N.S.)  192,  101  N.  E.  289;  Fill^j-  v. 
niinoie  L.  Ins.  Co.  144  Pac.  257,  93  Kan. 
193,  L.ILA.1916D,  134;  Chriatman  v.  Ciirist- 
man,  1S3  Wis.  433,  157  N.  W.  1099.  More- 
over, companies  authorized  to  carry  on  a 
general  life  inaursnce  business  may  contract 
directly  with  a  beneficiary  who  has  an  in- 
surable interest  in  the  lifie  of  the  asauvcd; 
and  there  seens  to  be  no  reason  why  the 
interest  of  sueb  a  beneficiary  may  not  be 
absolute  or  qualified,  according  to  Uie  terms 
of  the  policy. 

In  this  case  the  wife,  having  fa  inaurablc 
interest  in  the  life  of  her  husband.  Joined  in 
the  application  for  a  policy  which,  on  its 
face,  provided  for  ths  preaantotinn  of  the 
policy  to  the  company  tor  indorsement,  be- 
fora  any  change  of  benedeiary  should,  be- 
come eflectiva.  She  took  the  {wlioy  into  her 
own  p<»ses8ion,  apparently  relying  on  that 
provision  for  her  protection,  and  paid  all 
the  preroiujBS.  Under  theaa  ciroamstanoee, 
she  had  an  uitereat  in  the  policy  of  whioh 
ahe  could  not  be  deprived,  except  in  the 
manner  preecribed  therein. 

Assiuning,  without  deciding,  that  she  was 
bound  to  deliver  up  the  policy  to  ths  as- 
sured on  demand,  the  finding  ia  that  no  such 
demand  was  made.  Whether  she  had  a  lien 
upon  the  policy  for  premiuma  advanced,  at 
least  to  the  extent  of  ita  oaah  aurrender 
value,  need  not  be  determined.  She  hod  a 
legal  interest,  as  diatinguiahed  from  a  mere 
expectancy,  of  which  she  could  not  be  de- 
prived, «icept  in  the  manner  prescribed  in 
the  policy,  and  therefore  the  proviaiona  as 
to  the  mode  of  changing  the  beneflciary 
were  not  solely  for  the  benefit  of  the  insur- 
ance company.  Even  if  th^  were  so  in- 
tended by  the  eompany,  they  hold  out,  on 
their  face,  an  Inducement  for  the  payment 
ot  prvniums  by  a  benefleiary  to  whom  the 
policy  1b  delivered.  In  the  long  run  the  pay- 
ment of  premiums  inures  to  the  benefit  of 
the  company,  and,  if  a  beneflciary  pays  pre- 
miuma on  the  faith  of  an  apparent  protec- 
tion afforded  by  the  terms  of  the  policy,  he 
ought,  equitahly,  to  be  protected  as  far  as 
the  terms  of  the  contract  will  protect  him. 

It  does  not  appear  from  the  finding 
whether  the  company  knew  that  the  pre- 
miums were  being  paid  by  the  beneficiary. 
It  did  know  that  ahe  joined  in  the  applica- 
tion ;  that  she  had  an  inaurable  interest  in 
the  life  of  the  asauredi  and  that  the  policy 
contained  provisions,  on  the  faith  of  which 
she  might  suppose  herself  to  be  protected 
in  paying  premiums.  Under  such  circum- 
stances it  ia  not  asking  too  much  of  insur- 
ance companies  to  see  that  the  t^rma  of  the 
policy  ore  complied  with  before  asaoiting  to 
a   change   of   beneficiary.     This   oonolusltHi 
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makes  it  unoeceasarj  to  pass  on  the  some- 
vhat  doubtful  question  whether  the  oom- 
pany  did,  in  this  case,  assent  to  aa  informal 
change  of  benenclary. 
There  is  no  error. 

In  this  opinion  Prentice,  Ch.  J.,  and 
Roraback  and  Shuinw»7,  JJ.,  concur. 

Wheeler,  J,,  diseenting: 

Tha  Metropolitan  Life  Insurance  Coni- 
pany  issued  its  policy  of  ordinsry  life  insur- 
ance upon  the  life  of  one  John  H.  Neary, 
upon  an  application  signed  January  17, 
1913,  by  him  and  his  wife  Catherine  E. 
Neary.  The  application  expresBly  provided 
that  "the  right  to  change  the  benefloiary 
hereby  designated  without  tha  consent  of 
«ttid  beneficiary  la  reacrvod."  The  policy 
provided  that  the  insured  reserved  "the 
riglit  of  revocation  of  the  beneficiary  named, 
and  the  right  to  designate  a  new  bene- 
ciary,"  The  assured  could  exercise  tbia 
right  by  filing  written  notice  of  such  change 
in  the  home  office  of  the  company,  together 
with  the  .policy  itself.  The  change  became 
effective  upon  the  company  indorsing  mich 
diange  of  beneficiary  upon  the  policy. 

On  July  28,  1915,  the  assured  signed  and 
delivered  to  the  agent  of  the  insurance  com- 
pany in  New  Haven  an  application  for  a 
change  of  beneficiary  from  his  wife  to  his 
mother,  Jane  Neary.  Upon  the  policy  regis- 
ter of  the  company  at  its  msin  office  is  in- 
dorsed: "Recorded  in  policy  register.  J.  F. 
B.   9/8/15.     J.  F.  B." 

On  September  2,  1916,  John  H.  Neary 
made  written  application,  signed  by  the 
pluntifT,  Jane  Neary,  for  a  loan  of  SS2  upon 
this  policy,  and  this  loan  was  duly  made 
and  a  check  given  for  the  same,  payable  to 
John  H.  and  Jane  Neary.  It  waa  the  prac- 
tice of  tha  company  to  make  loans  to  the 
insured,  and  not  to  the  beneficiary,  in  the 
application  for  which,  in  some  cases,  the 
'beneficiat?  joined.  The  court  reschcd  the 
f'onclusion  that  the  loan  was  insufDcient  to 
prove  a  waiver  by  -the  company,  because  it 
was  not  proved  Oiat  the  company  knew  of 
the  attempted  change  of  beneficiary  when  it 

The  application  fee  for  said  insurance  and 
all  premiums  thereon  were  paid  by  the  de- 
fondant  Catherine  E.  Neary,  and  she  always 
had  possession  of  the  policy  and  had  no 
knowledge  of  an  attempt  to  change  the 
bencflcinrj,  or  of  the  making  of  said  loan, 
until  after  the  doath  of  her  husband. 

The  member  of  a  muUia!  benefit  society 


nary  life  insurance  policy,  the  assured  may 
not  cliange  the  beneficiary  without  hia  con- 


sent. The  reason  tot  tiiis  distincticMi  ia 
found  in  the  fact  that  in  the  ordinary  ]if« 
policy  the  bencfleiary  has  a  vested  ri^t  in 
the  bcnefita  of  the  policy,  while  in  the  bene- 
fit certificate  the  beneficiary  has  no  vested 
right  in  the  proceeds,  merely  the  expectancy 
of  an  interest  in  case  the  assured  die  with- 
out having  changed  the  beneficiary.  Masonic 
Mut.  Ben.  Asso.  v.  Tolles,  70  Conn.  637,544, 
40  AU.  448;  C.  E.  Shepard  Jt  Co.  v.  New 
York  L.  Ins.  Co.  87  Conn.  500,  504,  89  Atl. 
180.  But  the  ordinary  life  policy  may  con- 
tain a  provision  reserving  the  right  to 
change  the  beneficiary,  and,  when  the  policy 
so  provides,  the  assured  may  exercise  bis 
right  to  change  the  beneficiary  at  will,  since 
the  beneficiary  has  no  vested  interest  in  the 
policy.  Townsend  v.  Fidelity  &  C.  Co.  163 
Iowa,  713,  721,  L.E.A.lfllSA,  100,  144  N.  W. 
574;  Waring  v.  Wilcox,  8  Cal.  App.  31T,  96 
Pac.  SIO;  21  Cyc.  893;  4  Cooley,  Briefs  on 
Ins.  p.  2762;  14  R.  CL.  i  554. 

In  Denver  L,  Ins,  Co.  v.  Crane,  19  Colo. 
App.  19],  73  Pac.  878,  the  court  said  of  an 
ordinary  life  policy;  "The  policy  provided, 
in  explicit  language,  that  the  insured  uiighf , 
without  the  plaintiff's  conss'Tit,  diminisli  the 
amount  of  the  insurance  or  ap]X)int  another 
beneficiary  in  her  place.  She,  therefore,  had 
no  vested  interest,  but  only  an  expectancy, 
which  might  at  any  time  be  defeated  by  the 
act  of  her  husband." 

May  on  Insurance,  i  399M,  thus  states  (he 
rule;  "In  those  companies,  however,  that 
expressly  permit  a  change  of  beneficiary 
without  consent  of  the  former  appointee,  the 
person  first  designated  acquires  no  vealiNl 
interest  during  the  life  of  the  insured,  but 
only  an  expectancy." 

Concerning  such  a  provision  in  a  life  pol- 
icy, the  court  said,  in  Hopkins  v.  North- 
western Lile  Asaur.  Co.  40  C.  C.  A.  4,  99 
Fed,  202:  "The  right  of  the  beneficiary  is 
inclioate,  and  a  mere  expectancy,  during 
such  lifetime,  and  does  not  become  vested 
until  the  death  of  the  insured  happens  with 
the  policy  unchanged." 

In  Hopkins  v.  Hopkins,  02  Ky.  324,  17 
S.  W.  8B4,  the  court  says:  "This  (rule  of 
the  straight  life  policy]  does  not  hold  true, 
however,  where  the  contract  of  insurance 
provides  that  the  insured  may  change  tlie 
beneficiary.  In  such  a  case,  it  vests  condi- 
tionally only.  The  right  of  the  one  named 
in  the  policy  is  then  subject  to  be  defeated 
by  the  terras  of  the  very  contract  niimiii[; 
him  as  the  beneficiary.  It  is  a  condition  uf 
the  contract,  and  his  right  is  therefore  sub- 
Since  a  policy  of  this  character  is  wholly 
the  property  of  the  assured,  it  can  be  taken 
by  his  cre<litor8  as  one  of  his  assets.  The 
court  so  holds  in  Re  Orear,  102  C.  C.  A.  78. 
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81.  30  X<Jl.A.(N^.)  MO,  ITS  F«d.  035: 
''t'nder  tUa  primaioii  the  insured  wsb  ub- 
n)ui*oeallf  gWan  the  right  tad  power  to 
rbinge  Um  boMllclmry  tn  «Bch  ptriioy,  with- 
out the  concurrenee  of  the  beneflciary 
nitned  m  the  policy  and  even  againet  the 
will  of  auch  beneficiary.  Not  only  ao,  but 
this  poirer  w««  one  wUcK  he  naiild  exerclw 
for  his  own  benefit.  To  illustrate:  Re  could 
hare  borrowed  money  and  have  changed 
the  beneficiary  bo  that  the  lander  would 
have  held  the  policy  aa  security  for  the  re- 

pajTnent  of  hia  money He  furtiler 

nmld  have  exercised  this  power  bo  as  to 
have  mode  the  policy  payable  to  his  own 
estate.  He  atill  further  could  have  (ocer- 
riied  this  power  by  naming  as  the  bene- 
ficiary some  trustee  for  all  his  creditors. 
This  being  bo,  the  policies  were 
property  wluch,  under  section  70,  eubdivi- 
uon  5,  abore  mentioned,  passed  to  tlic  trus' 
tee  upon  the  adjudication  of  Derr  as  a  bank- 
rupt."    Kb  Derr  (D.  C.)   182  Fed.  71S. 

The  policy  in  suit  was  an  ordinary  life 
policy,  which  reaerred  to  the  inaured  the 
right  of  changing  the  named  bentftciary.  It 
aliKi  gave  the  assured  a  right  to  secure  a 
loan  upon  the  policy  and  the  right  to  secure 
its  surrender  value.  Not  only  did  the  policy 
reserve  the  right  to  change  the  beneflciary, 
hut  the  application  (or  the  policy  expressly 
rewrved  in  the  assured  this  right,  and  the 
boieAciary  named  in  the  policy,  Catherine 
E  Neary,  who  is  a  defendant  in  this  action. 
Joined  in  signing  this  application. 

After  the  issuance  of  this  {wlicy  there 
was  no  moment  when  the  assured  could  not 
have  designated  a  new  beneficiary  by  com- 
plying with  the  conditions  of  the  policy  and 
filing  notice  of  such  change  at  the  home 
office,  accompanied  by  tiie  peUcy  itself  fi»- 
indorsement  thereon.  The  ben^ciary  eould 
not  stop  the  change.  The  ownership  of  the 
policy  was  in  the  assured,  and  it  could  have 
been  taken  by  his  creditors.  Tlie  interest  of 
the  flrat-named  beneflciary  was  a  contingent 
or  conditional  interest,  effective  upon  the 
death  of  the  assured  without  having  made 
such  change.  Her  interest  was  hence  a  mete 
expectancy  in  the  lifetime  of  the  assured. 

The  payment  of  premiums  by  the  bene- 
ficiary did  not  alTeet  the  contract  of  insur- 
ance entered  into  between  the  assured  and 
the  insurance  company.  It  did  not  deprive 
ihc  assured  of  the  ownership  of  thp  policy, 
cr  take  away  from  his  creditors  their  right 
l»  appropriate  its  benefits  to  Uielr  debt.  It 
<lid  not  vaat  in  the  btnefiolary  an  interest  in 
the  poli^.  The  paymmt  of  the  pmuums 
gave  the  beneflciary  the  right  to  have  the 
proceeds  of  the  poli^  applied  to  the  pay- 
nwnt  of  the  premium^  with  inteieat,  before 
the  prwoeeda  oouU  ba  diverted  daewher*. 

L.R.A.1S18F. 


Thai  la  the  only  proteotion  eitbet  law  er 
equity  will  give  to  the  first-named  benefi' 
dtxyj  She  will  be  made  whole.  Sha  eaonot 
secure  a  profit  on  her  investment,  if  any 
there  be. 

Under  the  terms  ot  the  policy,  the  assured 
could  exercise  his  right  to  designate  a  new 
beneficiary  by  filing  written  notice  of  such 
change  in  the  home  olSce  of  the  company, 
together  with  the  policy,  and  the  change  be- 
came effective  upon  the  company  indorsing 
such  change  of  beneficiary  upon  the  policy. 
Since  the  beneficiary  had  no  vested  Interest 
in  the  policy,  it  did  not  concern  her  whether 
the  policy  was  filed  with  the  company  and 
the  change  Indorsed  thereon.  Until  the 
death  of  the  assured  a  valid  change  might 
be  made,  and  her  interest  did  not  b^n  un- 
til the  death  of  the  insured  without  having 
made  a  change  of  beneficiary. 

Provisions  in  a  policy  prescribing  the 
method  for  changing  the  beneflciary  do  not 
siTect  the  contrant  of  insurance  between  the 
assured  and  the  insurance  company.  Borne 
of  the  decisions  hold  that  provisionB  of  this 
character  qualify  the  right  of  the  assured  to 
make  the  change  only  in  the  prtscribeil  way, 
and  that  the  beneflciary  has  an  interest  in 
the  policy,  subjeot  to  be  defeated  by  the 
change  of  beneficiary.  His  is  a  miscon- 
structitm  of  the  contract  of  insurance.  The 
beneficiary  takes  no  interest  until  the  dedtb 
of  the  assured. 

The  provisions  requiring  the  filing  of  the 
potioy  and  the  indorsement  therem  of  a 
change  of  beneflciary  were  not  inserted  for 
the  ben^t  of  the  assured,  bat  for  the  in- 
surer. Wliere  these  provisions  are  not  fid- 
lowed,  the  insurance  eompany  is  not  re- 
quired to  recogniEe  the  attempted  change. 
But,  since  these  provisions  are  for  its  b«ae- 
fit,  it  may  waive  them. 

When  the  life  policy  permits  a  change  of 
beneflciary  without  the  consent  of  the  bene- 
flciary and  upon  the  sole  application  of  the 
assured,  ws  see  no  reason,  any  more  than 
did  the  conrt  In  Townsend  v.  Fidelity  A 
Casualty  Co.  supra,  why  the  construction 
obtaining  aa  to  similar  provisions  in  bene- 
ficial certificates  should  not  be  given  to  the 
similar  provision  in  the  life  policy.  The 
provisions  in  the  benefit  certificates  are  tor 
the  benefit  of  the  insurer,  and  so  are  those 
in  the  life  policy.  The  one  may  be  waived, 
and  a  lilce  privilege  must  be  BJjcordcd  to  the 

Cooley,  Briefd  on  Insurance,  vol.  4,  p.  3772, 
states  the  rule  of  law  concerning  benefit  cer- 
tificates: "Xhe  rule  requiring  the  surren- 
der of  the  old  certificates,  and,  indeed,  most 
of  the  procedure  in  effecting  .a  change  el 
beneficiarisB,  are  intended  only  for  tite  bsae- 
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flt  of  the  Msociattim,  and  may  thcrafon  be 
waived  by  it." 

In  Fmcb  T.  ProTident  Sav.  Life 
Soc.  205  Mane.  424,  91  N.  E.  677,  the  court 
held  that  the  provisionB  of  the  policy  u  to 
a  change  of  bencAciary  had  not  been  com- 
plied with.  In  the  course  of  his  discuBaion, 
Chief  .fuBtice  Rugg  waa  careful  to  point  out 
that  the  question  of  whether  the  company 
had  waived  these  provisions  was  not  in- 
volved: "Moreover,  tlie  defendant  did  not 
waive  the  provisione  of  the  policy  and  ac- 
cept the  new  designation  as  valid.  Appar- 
ently, its  responsible  officers  had  no  notioe 
or  knowledge  of  it  until  after  the  decease 
of  the  insui^d.  These  ciraumstance*,  if 
present,  would  make  a  different  case  from 
that  before  us,  where  other  considerattona 
would  need  to  be  discuased." 

In  Freund  v.  Freund,  218  111.  189,  109 
Am.  St.  Rep.  283,  73  N.  E.  926,  the  court 
said:  "It  is  said  by  counsel  for  appellee 
that  the  proriBims  in  r^ard  to  eoosent  and 
indorsement,  and  in  regard  to  .  .  . 
changing  tlw  ume  of  the  beneflolary,  were 
solely  for  the  protection  of  the  oompany, 
and,  therefore,  could  be  waived  bj  tbe 
company.  This  is  true,  provided  the  aets 
allt^ed  to  amount  to  a  waiver  were  per 
formed  during  tlis  lifetime  of  the  assured.' 
The  trial  eourt  reached  the  oondusions 
to  which  I  have  come: 

(1)  "The  first  beneficiary     .     .     . 
quired  no  vested  interest  in  the  policy 
its  proceeds  by  being  made  beneficiary." 

(2)  The  ansured  "could  not  change  the 
beneficiary  without  doing  so  in  the  way 
provided  by  the  insurance  contra/it,  that  is, 
the  policy," 

(3)  "But  the  company  or  society  may 
waive  the  requirements  of  its  contract  or 
of  its  laws  as  to  the  change  of  beneficiary." 

"The  question  in  the  case,"  aaid  the  trial 
court,  "is,  therefore,  whether  the  company's 
action  in  loaning  waived  the  surrender  of 
the  policy." 

And  whether  the  company  waived  these 
requirements  of  the  policy  is  the  remaining 
question  which  we  are  called  upon  to  decide. 

The  application  for  a  change  of  benefi- 
ciary was  in  approved  form  and  produced 
from  the  custody  of  the  company.  It  was 
delivered  by  the  assured  to  the  local  agent 
of  the  insurer  in  New  Haven.  No  evidence 
other  than  the  following  was  introduced  to 
show  that  the  company  received  the  appli- 
cation prior  to  the  decease  of  the  assured: 
Exhibit  A,  which  is  a  part  of  the  finding, 
bears  upon  its  face,  in  print,  "Recorded  in 
policy  register,"  and  immediately  following 
it,  upon  the  same  line,  in  writing;  "J.  F.  B. 
9/8/16.    J.  F.  B."    This  indorsemcsit  means 


that  this  appUeation  waa  recorded  in  th« 
policy  Tester  on  Septeml>er  8, 1016,  a  daU 
prior  to  the  deceaae  of  tlie  asaured.  The  ap- 
I^lciatian  was  therefore  in  the  poaaeesion  of 
the  company  at  its  booM  office  before  the  de- 
cease of  the  sGBured.  The  fact  that  the  com- 
pany accepted  the  application  without  the 
policy  is  persuasive  evidence  that  it  waived 
the  provision  requiring-  the  filing  of  the 
policy. 

It  also  appears  in  thq  finding  that  the 
assured,  subsequent  to  the  filing  of  his  ap- 
plication for  a  change  of  tieneHciaxy,  joined 
with  the  new  beneficiary  in  an  application 
for  a  loan  upon  the  policy,  which  the  com- 
pany made  by  check  to  the  order  of  the  af- 
Bured  and  the  new  beneficiary.  The  policy 
provided  that  "the  company  will  loan  on  the 
sole  security  theraof  up  to  the  limit  secured 
by  the  cash  surrender  value,  on  proper  and 
lawful  assignment  and  delivery  of  this 
policy,"  It  further  provided  that  the  as- 
signment of  the  polity  must  be  executed 
upon  the  blanks  of  the  company  and  filed 
at  its  home  office. 

To  make  tlie  loan,  an  assignment  and  de- 
livery of  the  policy  was  essential.  No  as- 
signment of  the  policy  was  made,  nor  was 
there  any  delivery  of  the  policy  to  the  com- 
pany. Since  the  loan  was  made,  the  com- 
pany must  have  waived  this  provision,  for 
the  policy  was  never  surrendered  to  the 
company.  Unless  Jane  Neary  had  been  ac- 
cepted aa  a  I>eneficiary  by  the  coinpan;,. 
there  waa  no  reason  for  having  her  a  party 
to  the  loan.  The  company  treated  her  as  a 
beneficiary,  and  thereby  waived  the  require- 
that  the  policy  should  be  presented 
with  the  application  and  the  change  in- 
dorsed thereoTi.  It  might  have  insisted 
upon  these  requirements  in  which  case  <fai> 
loan  could  not  have  been  made.  The  com- 
pany's waiver  is  the  only  logical  eonclueiuit 
to  draw  from  these  facts. 

The  trial  court  waa  in  error  in  holding 

that   the    loan    waa   th«   tmly   evidmce   of 

The  indorsement  upon  the  appli- 

is  strong  evidence  of  this  fact.     It 

in  error  in  holding  that  it  had  not 

i>een  proved  that  the  company  knew  of  the 

attempt  to  change  the  beneficiary  when  thf 

loan  was  made.     The  loan  was  made  to  tlie 

assured  and  the  new  benefLdary,     The  new 

beneficiary  would  not  liave  l>een  included  in 

the  loan  bad  the  company  not  known  of  tfae 

change  of  beneficiary.     No  other  conduaion 

is  logically  permissible. 

In  its  aflBwer,  the  omnpany  admits  that 
the  insured  had  exercioBd  faia  right  to  desig- 
nate a  new  beneficiary,  under  tiK  policy, 
upon  forms  furnisiied  by  tbc  oompany,  and 
that  the  company  had  aoeepted  ths  said 
change    of    beneficiary. 


L.B.A,1918F. 
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with  tbtae  tofnuUitUa  of  tin  policj  una  for 
the  benoOt  of  U»  ixmpaaj,  U  bad  tlui  rigbt 
to  admit  waBpliuice,  and  its  kdmisdioii  ia 
undiiBiT*  upon  tluB  point  aguMt  the  de- 
fendant C&tberine  Vemrj. 


TIm  condiuioii  of  tile  trial  court  that  the 
waiver  oi  the  compaDy  had  not  been  eatab- 
liahed  is  contrary  to  the  provm  factB. 

In  my  opinion,  there  is  error,  and  the 
Judgment  ahould  be  set  aside. 


AnnotatiMi  —  ftight  ot  migin^l  beneficiary  in  ordinary  life  policy 
to  insist  upon  compUance  with  provisions  soveming  change  of 
beneficiary. 


For  Bome  esaei  falling  within  the 
Mope  of  thia  note  reference  is  msde  to 
the  note  appended  to  Johnson  t.  New 
York  L.  Ins.  Co.  L.R.A.1916A,  877,  on 
right  of  one  to  whom  poliev  of  life  or 
benefit  insnr&Dce  haa  been  aaaigned  by 
insared  to  proeeeds,  where  pravi»«nB  as 
to  change  of  benefieiaty  wore  not  com- 
irfied  with. 

As  to  Bnrrender  of  policy  ot  ordinary 
life  iusorance  withont  oonsent  of  bene- 
ficiary, see  note  to  Fcrgnson  ▼.  Phcentx 
Unt.  L.  Ins.  Co.  36  L.R.A.(N.S.)  844. 
And  later  caae,  Indiana  Nat.  L.  Ina.  Co, 
T.  MeGinnis,  4fi  L.R.A.(N.8.>  192, 

As  to  effect  of  eonaidention  moving 
from  beneficiarf  originally  named  in  «er- 
tifleate  issned  by  raatnt^  benefit  aeso- 
clation  upon  the  right  of  a  raember  to 
i^han^  benefleiariea,  see  the  notes  to 
Strong  T,  Snpreme  Lodge,  K.  P.  12 
L.R.A.(W.S.)  1207;  Savage  v.  Modem 
Woodmen,  33  L.R.A.(N.S.)  773,  and  Sipe 
V.  Sipe,  L.R.A.1918E,  1029. 

For  beneflejary's  consent  to  anrrender 
of  policy,  or  designation  of  new  bene- 
finary,  as  afFecting  hia  right  to  qnestion 
validity  thereof,  aee  note  to  Hicks  v. 
Northwestern  Mat.  L.  Ina.  Co.  L.H.A. 
1915A,  872. 

Although  the  beneficiary  in  au  ordi- 
nary life  policy,  according  to  the  great 
weight  of  authority,  takes  a  vested  in- 
terest whieb  cannot  be  defeated  where 
tliere  is  no  right  reserved  by  the  insured 
to  change  the  beneflMury,  yet,  where' tJM 
latter  makes  snch  a  reservation,  it  is  held 
that  the  bmeffoiary  msrely  takes  a  quali- 
fied vested  interest,  wfiioh  is  snbiject  to 
be  defeated  by  an  exernac  by  the  in- 
sored,  d&ring  his  lifetime,  of  the  r^ht 
reserved.  The  view  has  been  taken  in 
some  eases  that  provisiona  guvemii^  the 
right  to  change  the  beneftoisry  are  for 
the  benefit  of  the  insurer  alone,  and  that 
they  may  be  waived  by  it,  but  it  is  gen- 
erally held  that  no  waiver  of  a  failriie  to 
comply  with  sueh  pmvisiens,  at  least, 
where  the  aet  reiiuired  is  judicial  tmd  not 
merely  ministeriBl,  can  be  mads  by  the 
insnrer  after  the  insured 'a  death,  ainee, 
upon  that  event,  the  benefioiary'a  right 
beeoMCB  lAsrtntely  vatad. 
L.RA.1»18P. 


It  will  be  noted  that  the  conclusion 
was  reached  in  Neabt  v.  ItfE/raopouTAN 
I*  Iks.  Co.  ante,  306,  that  a  boneftt.ary 
with  an  insnrable  interest,  who  joined  in 
an  application  for  insurance,  took  the 
poliey  into  his  possession,  and  paid  the 
premium,  had  an  interest  which  could  be 
defeated  by  a  ehaoge  of  beneficiary  only 
in  the  manner  prescribed  by  the  poliey, 
even  though  the  insurer  claimed  that  the 
provision  as  to  change  of  beneficiary  was 
solely  for  its  benefit,  and  attempted  to 
waive  it. 

In  aocord  with  this  eonolusion,  there 
are  dicta  in  the  following  cases  that, 
where  the  right  to  change  the  beneficiary 
in  an  ordinary  life  policy  is  reserved,  the 
beneficiary  named  acquires  a  qualified 
vested  interest,  subject  to  be  defeated 
by  a  change  daring  the  insured's  life- 
time, in  the  manner  provided  in  the  coi)- 
tract;  Arnold  v.  Empire  Mut.  Annuity 
L.  Ina.  Co.  (1907)  3  Ga.  App.  685,  60 
S.  E.  470;  Indiana  Nat.  L.  Ins.  Co.  v. 
UcGinnis  (1913)  180  Ind.  9,  45  L.E.A. 
(N.S.)  192,  101  N.  E.  289,  former  appea\ 
(1912)  —  Ind.  App.  — ,  99  N.  E.  751. 

And  in  Provident  Sav.  Life  Aasur.  Co. 
V.  Dees  (1905)  120  Ky.  285,  86  S.  W.  522, 
it  was  held  that,  where  an  ajqUieatiou 
naming  one  ae  beneficiary  was  accepted 
by  the  insurer,  and  a  policy  issued  nam- 
ing '  auch  person  sole  beneficiary,  his 
rights  became  fixed,  so  that  neither  the 
'nsnred  nor  the  insurer  conld  affect  them, 
except  as  provided  in  the  policy,  and 
that,  as  the  policy  provided  for  a  change 
of  beneficiary  only  with  the  consent  of 
the  insurer,  the  insured  could  not,  after 
the  delivery  of  the  poHcy,  affect  the 
rights  of  the  beneficiary  by  writing  an 
additional  name  in  the  policy  as  a  joint 
beneficiary,  there  being  no  provision  for 

change  in  thia  way. 

And  in  Christman  v.  Christman  (1916) 
163  Wifl.  433, 157  N.  W.  1099,  it  was  held 
that,  under  i  2347,  Stat.  1915,  where  the 
insared  made  his  wife  beneficiary,  she 
took  a  vested  interest  which  could  be  de- 
feated oiUy  in  the  manner  reserved  in 
the  policy,  and  that,  the  only  method  re- 
served being  a  change  by  written  notice 
"te  insarer  dsting  the  continuance  o£ 
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the  policy,  a  change  was  not  effected 
by  the  insured's  attempt  to  divert  th« 
wife's  interest  in  his  will. 

And  in  Sletropolitnn  Ina.  Co.  v.  Clan- 
ton  (1909)  76  N.  J.  Eq.  4,  73  Atl.  1052, 
where  the  court  stated  tiiat  the  indus- 
trial life  policy  involved  was  a  pure  life 
policy,  and  that,  under  such  policies,  the 
interest  of  the  person  designated  as 
beneficiary  was  a  vested  property  right, 
subject  to  the  terms  of  the  policy,  it  was 
held  that  a  change  of  beneficiary  was  not 
effected,  it  appearing  that  the  pi-ovision 
for  changing  the  benefieiary  by  forward- 
ing the  policy  to  the  home  office  of  tha 
inKnrer  and  indorsing  the  transfer  on  it 
had  not  been  complied  with. 

And  it  was  held,  in  Begley  t.  Miller 
(1907)  137  m.  App.  278,  that  the  right 
to  change  the  benefieiary  of  the  ordinary 
life  policy  involved  was  limited  by  the 
terms  governing  the  right  to  change,  and, 
where  these  had  not  been  eompiied  with 
by  the  insured  in  an  attempted  change, 
the  original  benedoiary  was  held  entitled 
to  the  benefit,  although  the  insurer  made 
no  contest,  and  was  willing  to  pay  to 
whichever  of  the  claimants  waa  entitled 
to  the  money.  And  to  the  same  effect, 
in  Chance  v.  Simpkins  (1916)  146  Qa. 
619,  91  S.  E,  773, 

In  Freund  v,  Preund  (1905)  218  DL 
189,  109  Am.  St,  Rep.  283,  75  N.  E.  925, 
where  the  insurer  filed  a  bill  of  inter- 
pleader, it  was  held  that,  although  the 
beneficiary  named  might  not  have  had  a 
vested  right  in  the  fund  provided  foi  ' 
the  policy  during  the  lifetime  of  the  — 
Bured,  yet,  when  the  latter  died,  the 
beneficiary  acquired  rights  which  conld 
not  be  cut  off,  except  as  prescribed  in 
the  contract,  and  that  the  right  of  the 
beneficiary  who  was  properly  named  waa 
not  defeated,  where  the  insured,  two 
days  before  his  death,  left  bis  policy  and 
a  i-equest  for  a  change  of  benefieiary  at 
a  branch  office  of  the  insurer,  receiving  a 
receipt,  and  the  policy  and  the  request 
for  a  change  of  beneficiary  were  for- 
warded to  the  home  office  after  the  in- 
sured's death,  but  the  insurer  never  con- 
sented to  the  change,  or  made  a  written 
indorsement  in  accordance  with  the  pro- 
visions of  the  contract,  governing  the 
right  to  change  the  beneficiary.  The 
court,  in  this  case,  stated  that  the  pro- 
visions  as  to  consent  and  indorsement 
were  for  the  protection  of  the  insurer, 
and  could  be  waived  by  it  if  the  acts 
alleged  to  amonnt  to  a  waiver  were  per- 
formed during  the  insured's  lifetime,  but 
that  it  could  not,  as  gainst  the  bene- 
Bciary,  perform  any  acta  wiiicb  would ' 
Ij.R.A.iei8F. 


amount  to  a  waiver,  after  hia  rights  had 
become  vested  by  the  death  of  the 
insured. 

And  in  Tillman  v.  John  Hancock  Mat. 
L.  lua.  Co.  (1898)  27  App.  Div.  392,  50 
N.  T.  Supp,  470,  there  was  held  to  be 
no  change  of  beneficiary,  where,  at  the 
time  of  the  insnied's  death,  the  author- 
iited  otficers  of  the  insui'er  had  uot  con- 
sented to  a  request  for  change  of  bene- 
ficiary as  required  by  the  policy,  the 
court  stating  that  the  insurer  could  not, 
after  the  insured's  death,  waive  the  re- 
quirement and  deprive  the  original  bone- 
fioiar>-  of  the  money. 

And  in  Saiigunitto  v.  Guldey  (1903) 
88  App.  Div,  78,  84  N.  T.  tiupp,  989,  it 
waa  held  that  a  change  of  beneficiary 
could  be  made  only  by  written  notice  to 
the  insurer,  accompanied  by  the  policy, 
and  an  indorsement  of  the  cliangc  on  the 
policy  as  provided  thereby,  and  that  no 
change  was  effected,  where  the  policy 
was  forwarded  to  the  insurer  with  a  re- 
quest for  a  change  of  beneficiary  and, 
although  the  insurer  received  the  policy 
before  the  insured's  death,  no  indorse- 
ment of  a  change  was  made  theretm  be- 
for  that  event. 

And  in  Berg  v,  Damkoehler  (1902) 
112  Wis.  587,  88  N.  W.  606,  the  court 
stated  that  the  beneficiary  had  an  actual 
subsisting  interest  in  the  policy,  subject 
to  the  right  of  the  insured  to  vest  it 
elsewhere,  and  where  the  insured  had 
not,  before  his  death,  complied  witb  the 
provision  giving  him  the  right  to  change 
the  beneficiary,  by  filing  with  the  in- 
surer a  written  request,  duly  acknowl- 
edged, the  original  benefieiary  waa  held 
entitled  to  the  insurance  money,  al- 
though the  insured  had  forwarded  a  re- 
quest for  a  change  of  beneSciary,  which 
was  not  properly  executed,  and  the  fact 
that  the  inaurer  had  paid  the  money  into 
court  was  held  not  to  change  the  rights 
of  the  parties. 

But,  in  John  Hancock  Mut,  L.  Ina.  Co. 
White  (1898)  20  B.  L  457,  40  Atl,  5, 
provision  requiring  the  consent  of  the 
company  to  a  change  of  beneficiary  wns 
held  to  be  solely  for  the  protection  of  thp 
insurer,  and  therefore  one  on  wliich  it 
alone  could  insist,  and,  where  the  iasnrei* 
had  filed  a  bill  interpleading  the  two 
claimants  of  the  benefit,  a  failure  to 
comply  with  the  requirement  was  held 
waived,  and  the  new  beneficiary  was  held 
entitled  to  the  benefit,  although  the  in- 
surer had  not  consented  to  the  change 
prior  to  tha  insured's  death.  And  the 
view  that  provisions  requiring  the  deliv- 
ery of  the  policy,  and  an  iudonettwnt  of 
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a  ehaagie  of  bmefiaiary  Umvood,  were  for 
the  benefit  of  the  insnrsr  alone,  was 
adopted  io  Stnte  Mot.  Ufe  Assdt.  Co.  t. 
B«wtt  <1918)  —  R.  L  — ,  LiLA.ieiSC, 
961,  102  Atl.  727,  and  «ffmt  was  ^ven  to 
aa  attempted  change  of  henefteiaziee, 
■1  though  certain  requiremente  aa  to 
change,  which  were  regaidcd  as  minis- 
terial acts,  had  not  been  complied  with 
by  the  insurer  prior  to  the  insarcd's 
death,  wliere  tlie  insarer  had  waived 
eompljanoe  therewith. 


In  another  filKxle  Island  ease,  where 
the  beneficiary  had  wroi^ully  refused 
to  deliver  up  the  poliey,  and  had  pre- 
vented the  insnred  from  presenting  it  to 
the  insurer  for  indoisemeDt  of  a  ohauge 
of  beneficiary,  aa  provided  by  the  policy, 
and  the  ioanrer  filed  a  bill  of  inter- 
pleader, .and  made  no  objection  to  the 
validity  of  the  attempted  change  of  bene- 
ficiary, efEeot  was  given  to  the  change. 
John  Hancock  Mat.  L.  Ina.  Co.  v.  Bed- 
ford (1914)  36  a.  L  116,  89  AtL  151. 
J.  T.  W. 


R1CBRASKA   SDPRUBfB   OOORT. 

HABION  LEON 

CHICAGO,  BURLINGTON,  t.  QUINCY 
RAILROAD  COMPANY,  Appt 

(—  Neb.  — ,  187  N.  W.  787.) 

Trial —nesllRenca  —  Qaestlan  tor  Jury. 

1.  Wliere  different  minda  ma;  reaaonably 
furive  at  difTerent  conclitiions  from  the 
ume  state  of  facte,  as  to  whether  the  facta 
proven  eatabUih  negligence,  the  quection  of 
iH^ligence  in  such  case  u  for  the  jury  and 
lint  for  the  court. 

For  other  caiet,  tee  Trial,  It.  e,i,»,in  Dig. 

ISB  K.  8. 
Carrier  —  accompanying    pawenger  — 

2.  Where  a  person,  with  the  pennission  of 
at  employee  of  a.  railroad  oompony,  enters 
a  passenger  coach  with  a  departiug  guest, 
who  ia  a  pasaeDger,  to  see  such  pafiaen^er 
off,  it  ia  the  duty  of  the  company  fo  erercise 
ordinary  care  to  prevent  injuring  such  per- 
noa  wbile  entering  and  while  within  and 
while  alighting  from  the  coaeh. 

For  other  cases,  tee  Carriert,  II.  it,  1,  tn 

Dig.  ISt  If.  8. 
Same  —  negligence  —  Uabilltjr. 

3.  In  such  case,  the  company  la  liable  for 
negligently  injuring  a  person  who  to  accoRi' 
panics  a  gneat  into  one  of  its  ooMhee. 

^or  otkar  ooeM,  «e«  Carrier*,  II,  k,  I,  in 

Dig.  ISt  N.  B. 
.\ppeal  ^  absenoa  of  taror. 

4.  The  record  «ca»itied,  and  hold,  the 
petition  atatea  a  canae  of  action  and  the 
vfrdict  ia  supported  by  the  teHtimony. 

For  other  c*aet.  tee  Evidanat,  XII.  d;  Plfod- 
ing,  II.  f,  w  Dig.  iSt  N.  B. 

(.Sedgwick,  Boae,  and  Comieh,  JJ.,  disaent.) 

(May  17,  IfflS.) 

Headnotes  by  Duir,  J. 

Note.  —  The  duty  of  a  carrier  to  one  who 
jfoes  upon  a  train  to  aacist  a  paafiGnger  is 
i.iineidered  in  the  annotation  following  thin 
['Use,  poet,  317,  and  aee  references  therein  to 
unnotatiims  Co  related  qucetims; 
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1  PPEAL  by  defendant  from  a  judgment  of 
n  the  District  Court  for  Douglaa  County 
in  favor  of  plaiatlfT  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Byron  Clark,  Jeaee  li.  Root, 
and  J.  W.  Welnsarten,  for  ap^»ellant: 

A  person  pamitted  to  enter  a  railroad 
oempany's  passenger  car,  not  for  the  pur- 
pose oi  beouming  a  passoiger  or  to  render 
some  actual  aasiatanoe  to  an  arriving  or 
departing  passenger,  is  a  mere  licensee,  to 
wlUHn  the  carrier  owes  no  duty  other  than 
not  to  wantonly  or  purposely  injure  her. 

Cheeley  v.  Boofacford,  4  Neb.  (Unof.)  768, 
96  S.  W.  241,  14  Am.  Neg.  Hep.  596; 
Whaley  v.  Louisville  A  N.  R.  Co.  1S6  Ala. 
72,  62  L.R.A.(N.S.)  179,  65  So.  140;  Mc- 
Elvaae  v.  Central  of  Georgia  R.  Co,  170  Ala. 
520,  34  L.R.A.(N.S.)  715,  54  So.  4S9,  3  N.  C. 
C.  A.  340;  Arkansas  &  L.  R.  Co.  v.  Sain, 
90  Ark.  216,  82  L.RjV.(N&)  91«,  119  S.  W. 
Qfi». 

Hie  mere  fact  that  a  car   ii   moved   so 


ground,  without  proof  thwt  the  oarriw  or 
ita  agents  knew  she  was  in  that  position 
wh«n  the  car  waa  moved,  and  without  proof 
Utat  the  movement  waa  ^[tj-amdinarily  vio- 
l«ttk  and  out  of  the  ordinary,  4oee  not  jus- 
tify a  recovery  against  the  carrier. 

St.  Loub  k  S.  T.  R.  Co.  V.  Oosnell,  23 
(»Ila  S8B,  se  L.R.A.(N.8.)  692,  101  Pac 
1IE«;  Jelinek  v.  Omaha  k.  O.  B.  Street  R. 
Co.  M  Neb.  7S1,  IM  N.  W.  646;  LoweviUo 
R.  Co.  T.  OtbOTne,  171  Ky.  348,  188  8.  W. 
419;  Raeaber  v,  Publio  Bervioe  R.  Co.  89 
N.  J.  L.  3M,  W  AU.  192;  Former  T.  St., 
Louia,  I.  M.  *  a.  B.  Co.  178  Mo.  App.  fi7», 
161  8.  W.  327;  Tuder  v.  Or^on  Short  Line 
R.  Co.  135  Minn.  294,  LJI.A.1B17C,  86,  180 
N.  W.  785,  14  N.  C.  G.  A.  710.  I 

Ucsara  Lambert.  Bbotwoll,  &  Shot- 
well  and  Kdmaird  atMaoa  for  appellee. 
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Dean,  J.,  deliTered  the  opinion  of  the 

Mra.  Marion  Leon,  [daintiff  and  appellee, 
aged,  twentj'two,  mied  delendnnt  for  per- 
Mnal  injuries  alleged  to  have  been  eue- 
tained  hy  her  in  being  thrown  from  the 
lower  step  of  one  of  defuKlRnt'a  coerhw, 
that  was  "negligently  and  caroteMly  moved, 
jerlced,  and  suddenly  started,"  as  alleged,  at 
its  Omaba  depot,  aa  ahe  wae  about  to  alight 
thoretrom  after  accompanying  into  the 
coach  one  of  defendant'n  outgoing  panen- 
gera  vrho  wag  her  guest  and  Bliout  to  leave 
the  city.  She  recovered  a  judgment  for 
91,360,  and  defendant  appealed.  This  case 
is  before  ub  on  rehearing.  Tha  former  hear- 
ing was  before  the  conimiHaion,  and  on  their 
recommendation  we  reversed  the  judgment 
<j|  the  dlBtrict  court 

Plaintiff's  petition  alieges  in  eubetance 
that  she  was  permitted  by  the  employees  of 
defend&nt  to  pass  through  the  depot  gate 
and  to  board  a  coach  in  defendant's  train, 
that  an  employee  n^Iigently  and  carelessly 
represented  to  her  "would  remain  atati<mary 
for  a  period  of  four  to  five  mlnntee  from  the 
time  ahe  boarded  It;  that,  relying  and  de- 
pending upon  said  pennisalon,  advice,  and 
repreeentittion,  plaintiff  boarded  said  car 
and  remained  there  for  .  .  ,  not  mora 
than  two  minutea;  that  ahe  then  immedi- 
ately left  said  car,  and  that  while  she  was 
in  the  act  of  stepping  therefrom  .  .  . 
defendant,  acting  by  and  through  its  agent*, 
negligently  and  carelessly  moved,  jericed, 
and  Buddraly  started  said  car  without  giv- 
ing plaintiS  any  notice  or  warning  what- 
ever that  said  car  ti'ss  about  to  be  moved, 
thereby  throwing  plaintiff  violently  to  the 
ground  and  upon  said  brick  pavement; 
.  .  .  that,  OS  a  direct,  immediate,  and 
proximate  result  of  the  negligence  and  eare- 
leasness  of  defendant,"  she  rccdved  the  in- 
juries complained  of. 

Defendant's  anawer  toiied  generally  the 
averments  of  the  petition  and  alleged  that 
"None  of  its  servants  .  .  ,  had  authority 
to  represent  to  the  plaintiff  .  ,  .  that 
its  trains  would  remain  stationary  for  any 
period  whatsoever;  .  .  .  that  any  injury 
or  inconvenience  plaintiff  may  have  sufTered 
as  tiie  result  of  the  movement  of  any  of  de- 
fendant's trains,  same  resulted  from  plain- 
tiff's earelcBsnesB  and  n^ligcnce,  and  by 
reason  of  risks  which  she  assumed  in  going 
npon  defendant's  premises  and  into  its  cars, 
and  did  not  result  from  any  negligence  or 
eafelessness  on  the  defendant's  part" 

PlaintifTs  reply  was  a  general  denial. 

Uies  Orojinsky  had  been  plaintiff's  gueat 
at  her  home  in  Omaha  for  about  two  weeks. 
She  was  a  stranger  there,  and,  being  unac- 
quainted with  the  streets  and  caj-  service, 
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plaintiff  aneompaniad  her  to  the  depot  at 
about  3  (TBlock  in  the  afternoon  of  August  3, 
1914.  TogatJur  Oj^  wtxv  permittwl  to  pro- 
ceed through  the  stAtiitn  gate  to  the  traiu, 
upon  Miss  Orojlmfty  showing  her  ticket  to 
the  gatekeeper. 

Miss  Grojinsky  testified  that  whoi  they 
arrived  at  the  coach  this  conversation  took 
place  between  her  and  defendanf  a  brake- 
man,  who  was  standing  at  the  steps: 

1  showed  him  my  ticket  and  said,  "Red 
Oak?"  lie  said,  "Yes,  ma'am.  This  is  the 
train."  I  said,  "How  many  minutea  before 
my  train  leaves!"  Be  said,  "Ten  minutea." 
I  said,  "Then  «iy  frimd  will  have  time  to 
go  on  the  train  a  minute  to  say  goodbye?" 
"Yes,  lady;  plan<7  of  time;"  and  he  ushered 

She  said  that,  at,  the  time,  she  told  the 
brokeman  that  Mrs.  Leon  was  there  merely 
to  see  her  off.  She  added  that  plaintJfT  was 
in  the  coach  with  her  not  to  exceed  two  min- 
utes And  tiiat  a  f«W  seeonds  after  Mrs.  Leon 
left  her  seated  in  the  coach  "there  was  a 
sudden  lurch  of  the  car.  ...  I  wan 
jarred,  kind  ot  thrown  forward  in  my  seat. 

Q.  What  did  you  observe  when  you  looked 
out  of  the  window? 

A.  Marion  Leon  had  fallen  from  the  car. 
A  genttonan  was  assisting  her.    .     .     . 

Q.  Where  was  she  when  you  looked  out 
cd  the  carl 

A.  Lying  on  Uie  brick — 

Q.  Brick  pavement! 

A.  Or  the  ground. 

The  witness  said  the  coach,  at  the  tiuM, 
moved  several  feet  forward,  and  that  no  aig- 
nal  was  given  that  the  train  was  ahout  to 
be  moved.  On  cross-examination  the  tes- 
tified t 

Q.  How  far  did  the  trun  more  after  this 
j«rk  that  you  spoke  of  before  the  train 
came  to  rest? 

A.  Several  feet  .  .  .  About  7  or  8 
feet.    .    .    . 

Q.  How  long  after  it  came  to  rast,  after 
this  jolt,  beton  it  departed  f 

A.  About  four  or  five  minutes. 

Plaintiff  tMtifled  that  afae  left  her  guest 
seated  in  the  ooach  ahout  two  ninutaa  after 
her  entrance  and  that  as  she  was  descend- 
ing the  steps,  and  just  at  the  moment  when 
her  left  foot  was  go  the  lower  step  and  her 
right  foot  was  in  position  to  step  down  on 
the  pavement,  and  while  she  was  holding  to 
the  handrail  of  the  car,  "this  train  gave  a 
sudden  jerk,  and  I  was  thrown  ...  to 
the  pavement."  She  added  that  she  was  not 
warned  and  did  not  know  the  train  was 
about  to  be  moved,  and  that,  as  a  n^ult  of 
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iU  foUtn  moremoit,  ihe  fell  violently  U> 
tbe  paToneat  on  ber  right  side,  tbereby  in- 
curring the  injnriM  coupUlHed  of.  Her 
testimimy  was  MitwtcinthJly  to  tk«  mBta 
effect  u  that  of  MJSB  Grojinaky,  respecttng 
the  conversation  with  the  brakemait  at  the 
VM  steps.  She  testified  that  no  boi  step 
WM  in  sight,  nor  was  any  employee  of  de- 
fendant to  be  seen  when  she  ciune  out  of  the 
(-oach,  and  that  when  she  fell  she  was  as- 
sisted to  her  feet  by  a  young  man  of  about 
eighteen,  a  stranger,  who  partly  supported 
ami  partly  carried  her  through  the  depot 
gate  tuul  up  the  steps  into  the  main  waiting 
room,  and  that  alter  a  brief  period  of  reat, 
though  in  great  pain,  she  boarded  a  street 
car  that  carried  her  to  the  store  of  her  hus- 
band, and  that  he  at  once  called  a  physi- 
cian, who  came  and  Bdminist«ed  first  aid, 
«nil  that  she  wbb  again  examined  by  the 
physician  the  same  evening  after  being 
taken  by  her  husband  in  a  taxi  to  her  home. 
She  t«atjflcd  that,  as  a  result  of  the  fall,  her 
entire  right  side  was  bruised  and  her  arm 
vBi  bleeding  and  her  right  foot  was 
sprained,  and  that  she  was  in  bed  tor  ten 
days  immediately  alter  the  accident,  the 
doctor  attending  her  "about  twice  a  day," 
and  that  she  wns  "up  and  down  for  about 
six  wseks,"  suffering  greatly  all  of  tbe  time. 
PlaintifTB  testimony  was  corroborated  by 
ti»r  husband  and  by  a  nurse  who  attended 
her  a  few  days,  and  who  saw  her  often  after- 
wards, reepecting  the  bruised  condition  of 
her  body  and  the  length  of  time  that  she 
suffered.  They  also  testified  thftt  before  the 
■ccidoit  plaintiff  was  strong  and  free  from 
bodily  ills  and  able  ta  do  ordinary  house- 
vork,  bat  that  shL'  was  afterwards  subject 
to  nervous  attacks  and  was  ahle  to  do  but 
little  at  such  work. 

Th*  attending  physician  testified  that  he 
examined  plaintiff  two  times  on  the  after- 
no(m  and  evening  of  August  3d.  He  said 
that,  on  arriving  at  the  store  of  platntifl's 
hustwnd,  "Mrs.  Leon  was  sitting  on  a  box 
at  tbe  r«ar  end  of  the  store,  .  . 
ing  quite  K  bit  of  pain,  and  pretty  sick,  and 
1  simply  bandaged  up  her  leg.  It  was  badly 
swollen  i  and  I  ordered  her  to  be  taken  home 
at  once,  and  I  saw  her  late  in  the  afternoon 

He  teatifted  tiuit  plaintiff  was  in  tbe  third 
or  fourth  miHith  of  pre^ancy,  and  that  she 
bled  internally,  and  that  her  injuries  threat- 
oied  to  rMult  in  a  miscarriage,  and  that 
becaoae  of  the  pain  she  suffered  he  admui' 
ietered  mwphine  hypodermics  for  ahout  two 
days.  He  also  said  that  plaintiff  was  "  flat 
on  her  b«A  .  •  ■  from  seven  to  ten  days, 
and  she  was  under  obierration  for  about 
fouf  M-  five  or  six  weeks  after  that."  He 
nas  acquainted  with  her  for  about  a  year 
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before  ha  attwded  her,  and  said  tbttt  her 
health  was  good  before  the  injury. 

Defendant  does  not  complain  of  the 
(oaount  at  the  rtcovery,  but,  in  view  of  ita 
conttntion  that  tbe  aecidMt  complained  of 
by  j^ointiff  was  not  sustaiBed  by  her  upon 
Um  preaiieM  of  the  railroad,  we  hawe  die- 
euased  the  pleading  and  tbe  testimusy  at 
nmmal  langth.  In  its  brief,  defendaHt  ar- 
guw  that  the  testimony  adduced  in  support 
of  ptakitifTs  petitioo,  "viewed  in  the  light 
of  the  uncontradicted  and  imlnipeaehable 
evidCnoB  addnoed  by  appellant,  ie  as  extrav- 
^ant  as  a  bUe  in  the  'Arabian  Nights.' 
NothiBg  b»t  the  guUibilitr  of  twelve  mere 
men  in  paaalng  upon  tbe  olaim  of  an  attract- 
in  can  ftsoount  for  the  verdict  in 

."    (to  the  uoia  potato  in  dispute 

repeating  tlie  ooearronce  of  the  accident, 
defendant's  tektimony  was  ctniflned  to  that 
of  eevaral  of  its  employeeB  who  worked  at 
the  Omaha  depot,  and  trainmen  who  were 
in  charge  of  the  traiK  on  tbe  day  of  the 
accident,  but  they  were  apparently  unable 
to  reoall  the  oirtuastaoses  t«stilled  to  by 
j.lmi,i*ifr  and  Miss  Orojinsk;. 

The  following  facts  seem  to  have  been 
establlsbad  to  the  aatisfftctlon  of  the  juryi 
That  appedlee  Was  parmittod  by  the  carrier's 
agents  to  enter  the  railroad  yards  and  the 
oooch  with  ber  guest,  and  tiat  they  were 
infonned  by  an  employee  at  tiie  car  entrance 
ttmt.  tbe  train  would  not  leave  fortwi  min- 
Htea,  and  that  ehe,  in  rdiance  thereon,  re- 
mained in  the  ooach  about  two  minutes, 
when  the  train  waa  negligently  "jolted"  6r 
"Jerked"  forward  aeveral  feet  without  warn- 
ing to  her,  and  that,  ae  a  direet  result  of 
Budi  negligoit  movement  of  the  train,  aa 
rte  WBS  ^MMit  to  sUp  from  tbe  eoach,  she 
was  thrown  violently  to  the  brick  platfonn, 
and  thereby  seriously  injured.  We  conclude 
that  the  trial  court  properly  refused  to  sus- 
tain appellant's  motion  for  a  directed  ver- 
dict, rither  on  the  ground  of  inaufficiMicy  of 
aw  petition  or  of  the  testimony.  When  dif- 
ferent minds  may  rensonaUy  arrive  at  dif • 
ferNit  oondusioBS  from  the  same  stale  ol 
facts,  as  to  whether  the  facts  proveu  estab- 
lish negligence,  the  question  of  n^ligetiee  in 
such  caee  is  for  the  jury.  Appellsat  as- 
signs numerous  enwrs  rsspeeting  iMe  giving 
and  refusing  of  iiietructions,  and  aieo  on 
the  admission  of  *esUiBO»y.  We  have  ex- 
amined the  asslgnmenti  and  find  that  no 
Ie  error  ww»  oonunlttod  in  the  re- 


rwerslble  error  ww»  eommltted  i 
speets  noted. 

On  the  (juestidn  of  the  HaWltty  of  a  vm- 
mon  carrier  for  nt^ligenee  in  Ols  elaaa  ol 
cases,  the  weight  of  authority  seems  to  be 
in  accord  with  the  condusion  wt  have 
adopted.  Plaintiff  was  not  a  ttsspaasM'. 
She  WHS  more  thss  a  bare  li 
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tered  defendant's  coach  on  the  implied 
tation  of  defendant,  and  thougli  she  was  not 
a  paaaenger,  jet  tbe  relatim  that  she 
tained  to  defendant  in  the  premiBW  tha 
have  diaouMed  waa  luch  that  the  eairUr 
waa  bound  to  uae  such  reaaonable  and  ordi- 
narj  care  in  the  handling  of  its  train  aa 
would  permit  her  to  alight,  without  tiie  in- 
fliction of  seriooB  injury  to  her  person 
through  the  negligence  of  its  employeee. 
Failing  in  this,  the  oompany  is  liable  to 
reaportdent  in  damages.  4  IL  C.  L.  p.  1063, 
I  503;  6  Cyc.  61B;  Dobs  v.  Missouri,  K.  & 
T,  H.  Co.  S»  Mo.  27,  21  Am.  Bep.  371,  4  Am. 
N^,  Cas.  49  J  Cher<dwe  Packet  Co.  v.  Bil- 
Bon,  95  Tenn.  I,  31  S.  W.  737,  10  Am.  N^. 
Cas.  847;  Whitely  v.  Southern  R.  Co.  128 
N  G.  987,  29  S.  E.  783(  Missouri,  K.  *  T. 
R.  Co.  V.  HibbitU,  49  Tex.  Cit.  App.  419, 
100  S.  W.  228;  Cooper  r.  AUantio  Ooaat 
Line  R.  Co.  78  S.  C.  662,  59  S.  E. 
McElvane  t.  Central  ol  Georgia  R.  Co.  170 
Ala.  626,  34  L.R.A. (N.S.)  716,  54  So. 
489,  3  N.  C.  0.  A.  340;  St.  Louii  South- 
vrestem  R.  Co.  t.  CunninghRm,  49  Tex,  Civ. 
App.  1,  106  S.  W.  407;  Morrow  v.  AtlsJitft 
ft  C.  Air  Line  R.  Co.  134  N.  C.-  92,  46  S.  E. 
12;  Missouri,  K.  ft  T.  R.  Co.  r.  Miller,  IS 
Tex.  Civ.  App.  488,  «9  a  W.  8B3,  2 
Neg.  Rep.  258. 

Itte  authorities  hold,  gaierally,  that  the 
carrier  ia  not  liable  where  a  person  who  ia 
not  a  paeaenger,  but  who  accompaniea  a  paa- 
soiger  into  a  coach,  is  injured  in  alighting 
therefrom  after  the  train  hae  b^un  its 
journey  on  schedule  time,  unlesa  the  injured 
person  had  previously  notifled  someone  in 
charge  of  the  train  of  his  purpose  to  alight. 
But  that  such  ia  not  the  preaent  ease  is 
obvious  from  a  review  of  the  record.  Plain- 
tiff  entered  defendant's  coaoh  by  permission, 
and  it  ia  aulfiniently  pleaded,  aad  to  the 
jury'i  eatiafantion  proven,  that  those  in 
charge  of  its  train,  with  knowladgo  of  de- 
fendant's entrance  and  before  its  scheduled 
time  of  departure  and  without  warning, 
negligently  "jerked  and  suddenly  started" 
the  coach  from  which  she  fell,  and  that  such 
negligence  was  the  immediate  ca,ufle  of  her 
injury.  Johnson  v.  Southern  R.  Co.  G3  S.  C. 
203,  09  Am.  St.  Rep.  &40,  31  S.  E.  212.  In 
the  preaent  ease,  defendant's  witn eases  de- 
nied any  knowledge  of  tbe  happening  of  the 
accident  complained  of  by  plaintilf.  Some 
of  the  depot  offioera  and  trainmen  teatifled 
Uiat  it  such  an  occurrMiee  had  talcen  place 
at  the  time  and  under  tbe  circumstances 
that  were  related  to  the  jury  by  plaintiff 
and  MisH  Grojinsky  they  would  liave  known 
about  it.  But  the  jury  were  not  only  the 
triere  of  fact,  they  were  as  wtUi  tlie  judge.i 
of  the  credibility  of  the  witnesses,  and  they 
adopt«d  the  plainUff'e  version  of  the  acci- 
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dent,  and  we  are  not  InoUsed  to  disturb 
their  finding. 

rier,  a  peraon  ia  bound  to  anticipate  such 
movements  of  the  coaches  as  ore  usual  and 
ordinary  in  making  up  its  trains,  sut-h  an 
the  attaching  of  the  engine  or  additional 
coaches  or  the  like.  But  the  duty  devulvt^s 
upon  the  carrier  to  use  ordinary  care  under 
such  circiimstancea.  The  carrier  should  on- 
ticipate  that  persons  who  have  a  right  tn 
be  upon  its  coaches  at  its  stations  mny  be 
in  the  act  of  boarding  or  alighting  there- 
from, and  it  should  therefore,  at  such  time?. 
use  ordinary  care  to  avoid  violent  and 
aTirupt  movements  of  its  trains  without 
warning.  We  would  be  toath  to  hold  that  a 
person,  with  the  knowledge  and  under  the 
implied  invitation  of  the  carrior,  could  not 
enter  one  of  its  coaches  with  a  pa.ssGnger  fo 
speed  a  parting  guest  who  had  been  an  in- 
mate of  the  home  and  practically  a  member 
of  the  family,  without  assuming  the  risk  of 
injury  from  the  ni^ligence  of  its  employtfT. 

Defendant  charges  that  plaintiS's  petition 
does  not  allege  that  she  entered  the  coach 
for  the  purpose  of  bidding  her  gumt  fare- 
well, nor  to  render  to  her  any  necesMry  a=- 
aistsnce.  No  motion  to  make  plaintifTa 
petition  more  dednite  and  certain  in  the 
[Particulars  complained  of  appears  in  the 
record,  nor  was  the  objection  that  is  now 
made  to  the  pleading  brought  to  the  atten- 
tion.of  the  trial  court  in  the  motion  for  a 
new  trial.  In  such  esse  the  practice  is  well 
settled-  that  the  case  may  be  disposed  of  aa 
it  such  isBiie  had  been  pleaded,  or  amend- 
menta  may  be  allowed  at  any  time  to  con- 
form to  the  proof.  In  the  present  case,  we 
find  the  petition  was  suflkimt,  and  no 
amendment  was  required. 

Our  former  judgment  1b  vacated,  and. 
finding  no  reveraible  error  in  the  record,  the 
judgment  of  the  district  court  ia  affirmed. 

Boae  and  Oirnlsti.  JJ.,  dliisent. 

Sedgwick,  J,,  dissenting: 

There  is  no  donht  that  anyone  has  a  right 
to  go  upon  n  passenger  train  of  a  common 
:er  to  accompany  a  departing  guest,  or 
for  any  lawful  purpose,  and  "in  boarding 
the  coach  of  a  common  carrier  a  person  is 
bound  to  anticipate  such  movements  of  the 
coaches  aa  are  usual  and  ordinary  in  mak- 
ing up  its  trains,  such  as  the  attaching  of 
the  engine  or  additional  coaches  or  the  like. 
But  the  duty  devolves  upon  Uie  carrier  to 
ordinary  care  imder  such  circumstances. 
The  carrier  shoiiid  anticipate  that  persons 
who  have  a  right  to  be  upon  its  eoachee  at 
its  stations  may  be  In  the  net  of  boarding  or 
alighting  therefrom,  and  it  alu   "  " 
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at  Buch  times,  Om  ordluir;  cmi«  to  avoid 
violent  and  abrupt  moremeata  of  its  tminB 
without  wuning."  (Mnjority  opinion.) 
The  cars  did  not  leave  th«  Matim  within 
the  time  that  the  trainmoD  informed  the 
pInintifT  they  would  remain  tJkere,  and  if  tlie 
itai'ting  of  th«  ear  wa«  an  ordincuy  matter, 
such  an  paascugecB  and  othera  might  expect 
at  aaj'  time  wlien  a  paiaenger  train  ii  stand- 
ing, thoa  pasaengeTs  and  others  getting  on 
and  off  of  the  train  ahoultl  have .  Hutt  in 
mind,  and  ahotild  not  pot  th«aiiadm  in  a 
]Mflition  where  they  would  be  thrown  dow* 
by  such  a  movement  of  tlie  car.  The  ques- 
tion ss  to  just  how  much  the  record  shows 
Utai  the  car  was  Jarred  or  moved  is  a  ver^ 
important  questiwi.  Tlie  fact  that  the 
plaintiff  felt  and  was  severely  hurt  does  not 
prove  that  there  was  any  extraordinary 
morement  of  the  oar.  It  doea  not  prove 
nigligence  on  Uie  part  of  the  defendant 
Her  fall  is  aqaally  consistent  with  a  failure 
on  her  own  part  to  use  due  care  under  the 
ci  rcu  Diatances. 

The  plaintiff  teati&ed  that  there  was  a 
"jerk  or  jolt,"  and  she  felL  Gars  are  seldom 
rouplcd  without  a  "Jerk  or  jolt."  Plaintiff'4 
frimd  testified,  "there  was  a  sudden  lurch 


Ofthsdw.  .  .  .  Iwu jarred, khid of thfoivn 
forward  in  my  seat."  She  wa«  not  moved 
in  her  Mot  so  that  she  eonld  say,  without 
qaaltfteatk>n,  that  she  was  *thr0vn  for- 
ward." She  was  "kind  of  thrown  forward." 
That  amtaints  to  saying  that  it  made  some 
notieeable  impression  upon  her.  Any,  even 
the  slightest,  movement  mi^it  have  had  bm 
TnuA  effect.  This  evidence  fails  to  sustain 
the  burden  of  proof  which  ia  upon  the  plain- 
tafl  to  prove  n^Iigence  of  the  defendant 
which  WB*  the  proximate  oaose  of  her  in- 
jury. If  there  is  such  extraordinary  im- 
paet  or  eonounion  as  to  neoeasarily  tfarow 
pereou  down  who  are  carefully  entering  or 
lighting  from  the  train,  there  would  ordi- 
narily be  plenty  ot  witneeses  by  whom  such 
fact  oould  be  proved.  No  one  testified  to 
Miy  soldi  fact  except  platntiS  and  her 
friend,  and  their  testimony  fails  to  eatab- 
liA  anything  ssrious  or  unusual.  If  there 
had  been  any  such  extraordinary  droma- 
stanee,  the  trainman  wouM  have  known  it. 
If  their  tcBtimaay  is  to  be  believed,  we  have 
affirmative  ^oof  that  there  was  no  n^i- 
goiee  of  defendant,  and  no  proof  of  such  an 
oeenrrenoe  as  would  ameujit  to  n^Ugenee 
cck  the  part  of  drfudant. 


Aonotation  —  Duly  of  carrier  to  one  who   ffoei  upon  a  train  to 


Tlic  earlier  ciees  dealing  with  this 
question  are  trcat'od  in  tho  notes  in 
3L.B.A.(N.8.)  432;22L.R.A.(N.S.)  910; 
28L.B.A.(N.S.)  773,  and  46  L.B.A.(N.S,) 
357. 

As  to  duty  and  liability  of  carrier  to 
one  who  aeoompanieB  a  passenger  not  for 
the  purpose  of  assisting'  him,  sec  snno- 
Ution  to  Whaley  v.  Loniaville  &  N.  R. 
Co.  52  L.R.A.(N.S,)  179. 

The  genfiral  rule  that  where  s  peraou, 
with  notice  to  or  within  the  knowledge 
of  the  servants  of  a  railroad  oompany, 
enters  a  train  to  assist  a  passenger,  but 
himself  not  intending  to  take  passage, 
the  company  owes  soeh  person  tiie  duty 
of  ezereieiDg  ordinary  and  reasonable 
eare  not  to  injure  him,  finds  support  in 
the  following  recent  cases:  Wholcy  v. 
LonisTille  &  K.  R,  Co.  (1914)  180  Ala. 
72,  52  L.R.A.(N.S.)  179,  65  So.  140 ;  Can- 
non T.  Atchison,  T.  &  S.  F.  R.  Co.  (1917) 
101  Kjm.  363,  Lil.Aa918A,  559,  167  Pae. 
1050;  liBON  V.  Chicaoo,  B.  &  Q.  R.  Ca 
ante,  313;  St.  Lonis  &  S.  F.  R.  Co.  v. 
Isenberg  <1915)  48  Okla.  51,  150  Pae. 
123;  St.  Louis  Southwestern  R.  Co.  v. 
Little  (1913)  —  Tax.  Civ.  App.  — ,  157 
S.  W.  1185;  F.  Worth  &  D.  C.  B.  Co.  v. 
Allen  (1916)  —  Tn  Civ.  Adj..  — ,  179 
L.&.A1916F. 


S.  W.  62.  And  that  this  doty  includes 
the  obliffation  to  allow  the  assistant  a 
rcBSonablo  opportunity  safely  to  alight, 
if  his  intention  to  do  so  is  known,  see 
Whalcv  V.  Louisville  &  N.  R.  Co.  (1914) 
18B  Ahi.  72,  52  L.R.A.(N.S.)  179,  65  So. 
140 ;  Cannon  v.  Atchison,  T.  &  S.  F.  R. 
Co.  (1917)  101  Kan.  363,  L.R,A.1918A, 
559,  167  Pac.  1050 ;  Chesapeake  &  0.  B. 
Co.  V.  Dean  (1914)  160  Ky.  767>  170 
S.  W.  167;  St.  Louis  &  S.  F.  R.  Co.  t. 
Isenbeig  (1915)  48  Okla.  51,.  150  Pac. 
123;  St.  Louis  Southwestern  R.  Co.  t. 
Little  (1913)  ~  Tex.  Civ.  App.  — ,  157 
S.  W.  1185;  Missouri,  K.  &  T.  B.  Co.  v. 
Churchill  (1914)  —  Tex.  Civ.  App.  — , 
171  S.  W.  517,  and  Ft.  Worth  &  D.  C.  B. 
Co.  V,  Allm  (1915)  —  Tm.  Civ.  App.  —, 
179  S.  W.  62. 

And  it  is  not  necessary,  in  order  to  en- 
tail this  duty  npon  the  carrier,  that  per- 
mission to  enter  the  train  should  first  be 
obtained  of  the  conductor,  where  notice 
of  the  intention  of  entering  and  imme- 
diately leaving  was  given  to  another 
train  employee,  and  there  was  no  regu- 
lation prohiluting  persons  from  getting 
upon  trains  to  render  necessary  essi st- 
ance to  passengers.     Bt.  E^ouis  &  8.  F. 
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R.  Co.  T.  Isenberg  (igi6)  48  0U&.  61, 
150  Pac  123. 

These  roles  are  based  nptm  the  theory 
tbat,  in  the  absence  of  any  r^^latios 
forbidding  persons  to  enter  trains  to 
asaist  passengers,  one  who,  with  knowl- 
edge of  the  company,  goes  ap<Hi  a  train 
for  that  parpoae,  has  an  implied  permis- 
sion or  license  to  do  so.  See  Gannon  v. 
Atchison,  T.  &  S.  F.  R.  Co.  (1917)  101 
Kan.  363,  L.R.A.1918A,  558,  167  Pao. 
1050;  Leon  v.  Cbicaoo,  B.  *  Q.  R.  Co.; 
St  Lonia  A  8.  F.  E.  Co.  t.  Isenberg 
(OUa.)  sapra;  Ft.  Worth  A  D.  C.  R.  Co. 
T.  Allen  (1S16)  —  TeJL  Civ.  App.  — ^ 
179  8.  W.  62. 

Bnt  that  in  the  absence  of  any  notice, 
either  actual  or  constructive,  of  the  pur- 
pose of  the  attendant,  the  earner  owes 
no  dnty  to  sueh  person,  except  not  to 
injnre  him  wilfully  or  wantonly,  see  Can- 
ttoB  V.  Atohieon,  T.  &  S.  F.  R.  Co.  (Kan.) 
sapra;  Leon  v.  Cbicaoo,  B.  &  Q.  R.  Co. ; 
and  Pt-Worth  &  D.  C.  R.  Co.  v.  Allen 
(TeOL)  snpra.  And  a  railroad  oompany, 
which  has  no  notice  of  the  preeence  on 
its  train  of  ono  who  has  entered  merely 
for  the  purpose  of  assisting  a  paasangsr, 
owes  him  no  common-law  duty  to  hold 
the  train  either  a  sufficient  or  reasonable 
time  to  enable  htm  to  alight  safely. 
Street  y.  Chicago,  M.  &  St.  P.  a  Co. 
(1914)  124  Minn.  517,  146  N.  W.  746, 
8  N.  C.  C.  A.  630.  Howevw,  soch  a  per- 
son is  within  the  protection  of  a  statute, 
requiring  passenger  trains  to  stop  "a 
Bufiicient  time,  not  leas  than  one  minute, 
safely  to  discharge  and  receive  passen- 
gers.'' Ibid.  And  in  Texas  it  has  been 
held  that  proof  of  a  general  long-contin- 


ued custom  to  delay  trains  at  a  certiun 
point  to  pennit  persons  to  assist  passen- 
gers, or  to  hold  soch  trains  for  a  definite 
period,  supplies  notice  to  the  oompany  of 
an  intention  to  enter  a  train  in  compli- 
ance with  the  custom,  and  that  it  is 
"wholly  immaterial"  that  the  operatives 
of  the  particular  train  were  without  no- 
tice of  plaintiff's  intention  to  assist  a 
passenger,  and  then  alight.  Ft.  Worth 
&  D.  C.  R.  Co.  v.  Abbott  (1914)  —  tvx. 
Civ.  App.  — ,  170  S.  W.  117;  Ft.  Worth 
*  D.  C.  B.  Co.  V.  Allen  (1915)  —  Tar. 
Giv,  App.  — ,  179  S.  W.  «2. 

And  where  one  goes  upon  a  train,  at 
the  request  of  a  oonduetor,  to  accompany 
and  care  for  injured  persons  who  are  be- 
ing rushed  to  a  hospital,  it  has  been  held 
that  the  emergency  is  such  that,  inde- 
pendently of  authority  or  lack  of  au- 
thority of  such  official  under  the  ordinary 
conditions  of  operation,  and  tor  the  pur- 
pose of  the  trip,  the  relation  of  carrier 
and  passenger  exists,  obligatii^  the  car- 
rier to  exercise  the  highest  practical  car© 
and  diligence  in  the  operation  of  the 
train.  Vandalia  R.  Co.  v.  Darby  (1915) 
60  Ind.  App.  294,  108  N.  E.  778. 

Of  coarse,  under  some  circumstances, 
the  carrier  may  he  relieved  of  liability 
for  failure  to  exercise  the  proper  degree 
of  oare.  For  instance,  in  Cannon  v. 
Atchison,  T.  &  S.  F.  R.  Co.  (1917)  101 
Kan.  363,  L.R.A.1918A,  569,  167  Pac. 
1050,  where  the  carrier  owed  one  who 
entered  a  train  to  assist  a  passenger  the 
duty  of  exercising  ordinary  and  reason- 
able care,  and  failed  to  fulfil  same,  it 
was  held  that  recovery  was  barred  by  the 
contributory  negligence  of  the  plaintifL 
G.  J.  C. 
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Receiver  •-  nuisance 

property  —  liability. 

1.  A  gas  oompajiy  built  its  pipe  line  in  a 
highway  more  than  12  inches  abave  the 
ground  in  aiich  a  way  aa  tc  constitute  a 
nuisani^e,  and  by  rcBBon  of  the  defective  con- 
struction a  horse  drjv«i  by  the  plalntilT 

Headnotes  b;  JoHNBTOir,  Cb.  J. 

Note.  —  As  to  the  Utility  of  a  corpora- 
tion an  a  causu  of  action  for  tort  arising 
while  the  corporatiMi  was  la  the  hands  of 
a  receiver,   see  annotation  following  tbia 
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gling  to  extricate  himaelF  overturned  the 
buggy,  throwing  the  plaintiff  out  and  injur- 
ing him.  The  pipe  line  and  other  propertv 
of  the  defendant  passed  into  the  handn  of  a, 
receiver  after  the  line  wae  bwHt,  utd  was  in 
Ma  poMOsilon  wh«i  the  injury  was  sub- 
tained  by  pIsintilT,  but  had  been  restored 
to  the  company  before  the  trial  of  the  actiwt 
begun  by  plaintiff  against  the  company  to 
recover  aamages  for  the  injury.  Ueld,  that. 
the  eoraptuiy  having  negligently  created  the 
nuififtnpfi  -^ich  caused  (he  injury,  it  i»  . 
liable,  although  the  pipe  line  was  in  the 
control  of  the  receiver  when  plaintMf  suf- 
fered tbe  injury. 
For  other  caaes,  see  Siptnoaj/K,  IV.  i,  1,  m 

Di^.  ISt  N.  a. 
Appeal  —  error  —  right  to  complain. 

2.  The  building  of  sneh  a  structure  was 
not  only  negligence,  bnt  it  was  a  wru^ 
which  rmdered  the  pvt?  creating  it  UaUe 


oyCiOOgle 


CARLSON  T.  IBD-COHTINBKTiX  DE7BL0PMENT  GO. 


319 


without  prpof  of  negligence,  uti  the  fact 
tb»t  the  court  in  its  instriietiona  placed  the 
banka  upon  tliB  plaintUI  of  pcoviQf  nesli- 
getic«  did  not  materiKUj  prc\)udice  tbe  de- 
tend  ant. 
for  other  mues,  tee  Appeal  and  Error,  TIL 

"»,  ■*■  o,  (SJ.  in  Dig.  IStS.  8. 
S*ine   —   erroneoas      evidence   —   non- 

prrjndlce. 

S.  The  admisslcm   ol  testtanon?  that  the 
reeeiver   uoral   mm]   burJad   the   pipe   line 
after  the  Bccident  did  not,  nnder  the  dr- 
cumatmnneB,   oonBtitute   prejudicial  error. 
Fitr  other  ctuet,  tee  Appeal  and  Error,  YU. 

mt,S,a,in  Dig.  1-Bt  N.  8. 
Same  —  rerasal  to  strike  evidence. 

4.  The  refusal  of  the  court  to  strike  out 
the  teetimony  of  a  witneu  upon  tie  alleged 
grounds  that  it  itm  contrary  to  aU  of  the 
evidmce  on  the  (jueetion,  and  untrue,  is  not 


(July  0,  1«1«.) 

APPEIAL  by  defendant  Irani  a  judgment 
of  the  District  Court  for  Wyandotte 
CouDty  in  plaintifTs  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries allied  to  have  been  caused  by  defend- 
ant'^ n^ligeoco.    Affiraed. 

The  facts  are  stated  in  the  opinion. 

Meaar«.  miHam  G.  HoN  and  J.  K. 
CabblBon  for  appellant. 

Mesara.  Tbompsou,  HoOmbIcb.  *  Oor- 
mcfa  for  appellee. 


Xo  an  action  to  recover  for  personal  inju- 
ries, the  plaintiff  obtained  a  judgment 
B^nst  the  defendant  for  $3,000,  on  account 
of  negligence  in  oonstructinf  and  maintain- 
ing defendant's  gas  pipe  upon  a  public  high- 
way. It  waa  allied  that  the  defendant, 
which  owned  and  operated  a  pipe  line  for 
conducting  gaa  from  its  wells  to  coiiaumera, 
constructed  and  maintained  a  pipe  line  on 
and  along  a  public  highway  about  2  f«et 
above  the  ground  and  in  such  a  way  as  to 
coustitute  a  nuisanoe,  and  that  while  plain- 
Uir  waa  driving  along  the  highway,  obterv- 
ing  due  care,  his  hone's  feet  were  canght 
undet  the  pipe,  throwing  down  the  horse, 
upsetting  the  buggy,  and  throwing  plaintiff 
against  a  barbed  wire  fence,  seriouily  injur- 
ing him.  Defendant  answered  with  a  de- 
nial, a  charge  of  ooutrihutory  of^ligaice, 
and  an  averment  that  the  property,  assets, 
>nd  ecHitrol  of  the  business  <rf  the  defendant 

wse,   post,   320,  and   references   therein   to 
annotations  on  related  questions. 

Upon  the  question  whether  a  corporaticm 
is  liable  to  a  criminal  prosecution  for  acts 
or  omiesiona  while  in  the  hsnds  of  a  re- 
tetror,  see  note  in  26  L.R.A.(K.S.)  710. 
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were  in  the  lumda  of  a  reoeiver  wben  the 
acoidamt  oecurrad,  and  that  therefore  It  waa 
not  liabU  for  th«  injury.  It  «iis  shown  in 
the  eridMsee  that  the  road  along  whidi  the 
pipe  was  l^id  w«i  partly  ■urfaocd  with 
maoadaai,  and  at  the  plaoa  where  plaintiff 
was  injnred  it  was  slanting  and  slippery  by 
reason  of  a  raoeai  rain.  The  gaa  pipe  men- 
tioned waa  near  tlie  edge  ol  tha  macadam 
eurfaee,  and  fram  a  foet  t«  10  inches  above 
the  ground.  Just  aa  the  plaintiff  drove  past 
a  steam  roller,  whiob  whs  standing  on  the 
other  ride  of  the  road  and  partly  upMi  the 
macadam  portion,  the  horaa  slipped,  his  feet 
going  under  the  gas  pape,  and  in  a  plunging 
effort  to  extricate  himself  aad  get  on  his 
fOet  the  buggy  was  overtunted,  throwing 
plaintiff  against  the  barbed  wire  fence  and 
causing  the  injury  for  which  the  recoverf 
waa  sou^it.  Disre  was  a  conflict  in  the  evi- 
dence as  to  bow  the  horse  and  buggy  eanie 
to  slide  down  to  the  pipe,  and  as  to  whether 
the  horae  first  became  Irl^tened  at  the 
steam  rolltt  near  by;  but  it  is  reaeosably 
dear  that  the  hoiae  slipped  under  the  gas 
pipe,  with  the  result  that  plaintiff  wne 
thrown  out  and  injured. 

One  of  the  contentions  on  this  appeal  is 
that  the  defendant  eannot  be  held  respon^- 
ble  tfx  the  injury,  beEtuiae  the  pipe  line  wa» 
under  the  control  of  a  receiver  when  thi' 
accident  occurred.  After  the  pipe  line  whb 
constructed,  and  on  August  15,  1911,  thf 
property  of  the  company  passed  into  th<; 
hands  of  a  receiver,  and  was  in  his  posscA- 
sion  on  May  20,  1916,  when  the  accidenl 
occurred.  It  appears  that  on  April  24,  Ifliu, 
about  two  years  Itefore  the  trial  herein,  an 
order  waa  made,  diachargii^  the  receiver 
and  providing  that  the  posBessim  of  tlio 
property  should  be  restored  to  the  compnnv 
within  five  days  after  the  order  was  nadu. 
Although  no  direct  evidence  of  the  surren- 
der of  possession  to  the  company  ia  fguiiil. 
the  presumption  is  that  the  receiver  pcV' 
formed  his  duty  and  restored  the  poasesaion 
to  the  defendant  aa  directed.  Aa  the  com- 
pany negligently  creatad  a  nuisance  on  tlii- 
highway  which  oaused  the  injury  of  the 
plaintiff,  while  the  line  and  businesH  of  the 
company  were  in  the  control  of  the  defend- 
ant, it  is  liable  fcH'  the  iojury  to  the  plain- 
tiff, r^ardless  of  Ute  liability  of  the  re- 
ceiver for  wrongfully  maintaining  the  line 
in  that  condition.  The  company  carniot  es- 
cape liability  for  its  wrong  because  the  re- 
ceive may  lie  liable,  or  because  he  haf^tened 
to  be  in  control  of  the  pipe  line  when  the 
injury  was  auatained.    29  Cyc-  1201. 

Defendant  says  the  cese  was  tried  on  the 
theory  of  n^ligence,  and  not  that  the  wrong 
constituted  a  nuisance.  It  was  alleged  in 
plaintiff's  petition  tlat  the  defendant  negll- 
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gentlj  created  b.  ameance.  The  leHtimony 
afaowed  thtU  the  structure  bulit  by  the  de- 
fendant was  a  nuiaaDoe,  and  the  court  in  its 
instructions  recit«d  the  iacta  upcoi  which 
the  plaintiff  relied  for  a  recovery,  and  these 
facta  amounted  to  a  nuisance.  Tbn  court 
<lid  deftne  the  rules  of  Diligence,  and  there 
was  Dcgllgence  in  the  act  of  the  defendant. 
The  building  of  auoh  a  structure  whs  not 
only  negligence,  but  it  was  a  wrong,  which 
rendered  the  one  creating  it  liable  without 
proof  of  negligence.  20  R.  C.  L.  381;  ED 
Cyc  1201.  The  requirement  that  plaintiff 
should  prove  negligence  placed  an  unwar- 
ranted burden  upon  him,  but  it  is  not  one 
which  prejudiced  the  defendant.  Thia  is 
sufficient  to  sustain  the  ruling  of  which 
complaint  is  made,  but  it  may  be  added  that 
it  has  been  held  that  a  railway  company  is 
liable  for  an  injury  that  occurs  while  the 
property  is  in  the  hands  of  a  receiver  or 
trustee.  Kansaa  P.  R.  Co.  v.  Wood,  24  Kan, 
619;  Union  Trust  Co.  v.  Cuppy,  26  Kan.  754. 
Objection  was  made  to  testimony  that  the 
pipe  line  was  moved  and  buried  after  the 
accident.    As  the  precaution  for  safety  was 


token  by  tlie  receiver,  and  not  by  the  eota- 
pany,  it  may  veil  be  doubted  whether  Um 
testimony  was  admissible.  However,  tJw  de- 
fect in  the  construction  of  the  line  was  ao 
obvious,  and  the  responsibility  of  the  de- 
fendant HO  dearly  8ho\vn,  that  no  prejudice 
could  have  resulted  from  the  adroiauion  of 
the  testimony. 

Nor  was  then  any  error  in  the  mling 
refusing  to  strike  ont  the  teatimowy  of  Dr. 
Gordon.  His  description  of  the  place  where 
the  accident  occurred  conflicted  with  that  of 
otlier  witnesBes,  bo  that  defendant  insiala 
that  he  must  have  been  speaking  of  sjiother 
place  than  the  one  where  the  accident  oc- 
curred. While  that  may  huve  impaired  the 
credibility  of  the  witncsa  and  the  weight  of 
his  testimony,  it  did  not  affect  its  compe- 
tency. Although  questioned,  (he  testimony 
tended  to  show  that  the  exposed  pipe  waa 
the  proximate  cause  of  the  injury.  We  can- 
not uphold  the  contention  that  the  amount 
of  the  verdict  indicates  prejudice  and  paa- 
sion  on  the  part  of  the  jury. 

The  judgment  is  affirmed. 


Annotatitm  —  UabUity  of  c<nrparation  on  cause  of  action  for  tort 
ariihiK  while  the  corporation  was  in  the  hand*  of  a  receiver. 


As  a  general  rule,  a  corporation,  while 
its  property  is  in  tlie  hands  of  a  receiver, 
has  no  control  over  either  the  receiver  or 
his  servants,  and  therefore,  in  the  ab- 
sence of  any  liability  imposed  by  Etatute, 


or  of  an  agtcement  to  assome  liability, 
is  not  personally  responsible  for  the  neg- 

liljeiice  or  wilful  torts  of  the  employees 
of  the  receiver;'  althongh,  as  will  pres- 
ently be  explained,  its  property  may  be 


1  Although  the  character  of  the  cause  of 
action  to  which  Uiis  rule  has  been  applied 
is  immaterial,  it  is  indicated,  in  connectioa 
with  the  CRses  below  cited,  for  the  purpose 
of  n<^ativing  the  existence  of  a  possible 
distinction.    Cases  aj'ising  out  of 

— injuries  to  passengers  are:  Davis  v. 
Duncan  (1884)  10  Fed.  477;  Chaniberlain 
v.  New  York,  L.  E.  4  W.  R.  Co.  (1895)  71 
Fed.  836;  Memphis  A.  L.  R.  Co.  v.  String- 
fellow  (1S84)  44  Ark.  322,  51  Am.  Rep.  608, 
2  Am.  Neg.  Cas-  116;  Eckels  v.  Parley 
(1907)  131  111.  App.  657;  VandalLa  R.  Co. 
V.  Kws  (lOlOJ  46  Ind.  App.  353,  91  N.  E. 
173;  Metz  v.  Buffalo,  C.  4  P.  R.  Co.  (1874) 
5B  N.  Y,  ei,  17  Am.  Rep.  201j  Kicks  v. 
International  4  0.  N.  R.  Co.  (1884)  62 
Tex.  38;  Ryan  v.  Hays   (1884)   62  Tex.  42. 

—out  of  injuries  at  railroad  crossings, 
are:  Gablemon  v.  Peoria,  D.  A  E.  R,  Co. 
(1807)  82  Fed.  730,  reversed  on  other 
grounds  in  (ISOO)  41  C.  C.  A.  160,  101 
Fed.  I;  Atlanta,  IS.  &  A.  R.  Co.  v.  McGill 
(1015)  104  Ala.  188,  fi!)  So.  874;  McXuila 
V.  LockridgB  (18i)l)  137  lU.  270,  31  Am. 
St.  Rep.  362,  27  N.  E.  462,  alBrmed  in 
(1801)  141  U.  S.  327,  35  L-  ed.  706,  18  Sup. 
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Neg.  Cas.  463;  Bell  v.  Indiuiapolis,  C.  & 
L.  K.  Co.  (1876)  63  Ind.  67;  Turner  v. 
Hannibal  4  St  J.  R.  Co.  (1881)  74  Ho. 
802;  Howard  v.  Philadelphia  4  R.  R.  Co. 
(1SS8)   13  Pa.  Co.  Ct.  589. 

— out  of  injuries  to  employees  arc : 
Memphis  4  C.  R.  Co.  v.  Hoechiier  (1895  J 
14  C.  C.  A.  469,  31  U.  S.  App.  644,  67  Fed. 
466;  Baltimore  &  0.  R.  Co.  v.  Burria  ( 1001 ) 
50  C.  C.  A.  48,  in  Fed-  882;  Bartlett  v. 
Cicero  Light,  Heat  4  P.  Co.  (1808)  177  III. 
68,  42  L.R.A.  715,  69  Am.  St.  Rep.  206,  52 
S.  E.  339;  Ohio  *  M.  R.  Co.  v.  Anderson 
(1882)  10  m.  App.  313;  St,  Louis  4  S.  K. 
R.  Co.  V.  Bricker  (1902)  65  Kan.  321,  611 
Pac.  328,  12  Am.  Neg.  R^.  438;  Louisville 
Southern  R.  Co.  v.  Tucker  (1899)  105  Ky, 
492,  40  S.  W.  314;  Archambeau  v.  New  York 
&  N.  E.  R.  Co.  (1898)  170  Mass.  272,  49 
N.E.4351  Texas  P.  R.  Co.  v.  Johnson  (1800) 
76  Tex.  421,  18  Am.  St.  Rep.  60,  13  S.  W. 
483;  Texas  4  P.  R.  Co.  v.  Hnffman  (1892) 
83  Tex.  286,  18  S.  W.  741. 

— out  of  negligence  in  handling  a  car  of 
c.tploeives,  resulting  in  injury  to  a  volun- 
teer fireinani  Willaon  v.  Colorado  4  S.  R. 
Co.  (1D14)  57  Colo,  303,  143  Pac  174. 

—out  of  the  negligent  frightening  <rf  a 


...CnOO^Ic 


AXXOTATION— TORT— CORPORAnON  UJ  HANDS  OF  KHCUrPER.         321 

ehai^abl*  with  the  amount  of  the  dam- 1     The  same  is  tnie  in  the  ean  of  a  mii- 
aars  thereby  occasioned.  |  sance  arising  from  the  acts  of  the  re- 


iK-rae:  Union  P.  H.  Co.  Y.  Siuith  (1S9S)  59 
Ean.  SO,  52  Pac  102. 

— out  of  negligHiii-e  in  uncrating 
dog:     Holt  V.  Leslie  (1915)    118  Ark.  433, 
173  S.  W.  191. 

— other  perscKial  injnrj-  actioni:  Farm- 
ws"  I^mn  ft  T.  Co.  V.  Central  H.  Co.  ( 1880) 
i  MeCrarv,  181,  7  Fod.  638;  Texas  4  P.  ft. 
Co.  V.  Btedwe  IISB3)  2  lez.  Civ,  App.  88, 
20  S,  W.  1135)  Miasouri,  K.  t  T.  B.  Co. 
Wood  (1889}  ~  Tejc  Civ.  App.  —, 
S.  W.  93. 

— killine  of  efott:  Schurr  v.  Omaha  ft 
St  L.  H.  Co.  (1898)  98  Iowa,  418,  B7  N.  W. 
280;  Heath  v.  Mlwonri,  K.  4  T,  R.  Co. 
(1884)   83  Ho.  SIT.' 

— the  Betting  of  k  fire:  Stavena  t.  Atriit- 
«»,  T.  ft  a  ¥.  H,  Co.  IIBOO)  87  Ho.  Aiw. 
2*.  ■ 

— wrongful  ejection  of  a  passenger;  God- 
frey T.  Ofcio  ft  M.  R.  Co.  (1888)  116  lad.  30, 
IS  X.  E.  eii  Dillingham  T.  Anetio  (IMS) 
—  Tex.  Civ.  App,  — ,  29  S.  W.  1103. 

—slander  by  a  eonditctor:  Beaumont,  St. 
L  ft  W.  H.  Co.  ».  Daniel  (1916)  ~  Tex. 
Civ.  App.  — ,  186  8.  W.  383. 

— loss  of  or  injury  to  goods  or  lire  etoek 
carried:  Oeeiui  S.  S.  Co.  t.  Wilder  (1899) 
107  Ga.  220,  33  S.  E.  179;  Texas  ft  P.  R. 
C...  r.  Donovan  (1894)  88  Tex.  878,  2fi 
S.  W.  10;  Holman  v,  Galveston,  H.  ft  S, 
A.  R.  Co.  (1898)  14  Tex.  Civ.  App,  499,  37 
i*.  TT.  464;  Ft.  Worth  ft  R.  G.  H.  Co.  t. 
Balloa  (1015)  —  Tex.  Civ.  App.  — ,  174 
S.  \V.  337;  International  ft  Q.  N.  H.  Co.  v. 
I'erkins  (1916)  —  Tex.  Civ.  App.  — ,  185 
S.  \V.  657;  Andrews  v.  BobertH  (1017)  — 
Tex.  Civ.  App.  — ,  192  S.  W.  6fl9;  ¥t.  Worth 
i  E.  G.  R.  Co.  V.  Zidell  (1918)  —  Tex.  Civ. 
ipp.  — ,  202  S.  W.  351. 

— efaaraeter  of  cause  of  action  not  stated: 
TallulRh  Falls  E.  Co.  v.  Ramey  (1011)  137 
Ga.  568,  73  3.  E.  838. 

la  Memphis  ft  C.  R.  Co.  v.  Hoechner 
<  189.5)  14  C.  C.  A.  489,  31  U.  S.  App.  644, 
67  Fed.  456,  it  was  said  by  Lurton,  J. : 
■"A  receiver  appointed  by  a  conrt  of  equitj 
tu  hold,  manage,  and  operate  an  insolvent 
railroad  is  not  ttie  agent  of  the  insolvent 
railroad  corporation,  and  is  not  a.  substi- 
tute for  the  t)oard  of  directors.  He  is  but 
ibe  hajid  of  the  court  appointing  him,  uid 
lialda,  manage!,  and  operates  the  property 
under  the  orders  and  directions  of  tUe  court, 
u  its  custodian,  and  not  for  or  under  the 
cmtrol  of  the  directors  or  sharelioldors  of 
the  corporation.  His  mana^nient  is  for 
tlie  benefit  of  those  ultimately  entitled  un- 
<ifT  decree  of  the  court.  His  acts  arc  not 
the  acta  of  the  corporation  and  his  serv- 
ants are  not  the  agents  or  servanti  of  the 

^^ee  also,  as  to  the  nonexistence  of  the 
relationship  of  principal  and  agent  between 
a  corporation  and  ite  receiver.  Farmers' 
Loan  ft  T.  Co.  v.  Central  R.  Co.  (1880) 
2  McCrary,  181,  7  Fed.  637. 

But  in  Ryan  v.  Uajs  ( 1884)  62  Tex.  42, 


the   cQurt, 

which  a  corporation  is  exonerated  fror 
bility  for  torta  of  a  receiver  or  his  agents 
while  Jn  possession  of  its  property,  aald: 
"ft  has  been  held  in  many  eaiies  that  the 
relation  of  master  and  servant  does  not 
exist  in  such  ease  between  a  railway  com- 
pany and  the  receirer.  «nd  that,  when  the 
receiver  has  the  exclusive  control  of  the 
operation  of  a  railway  placed  in  hia  hands, 
the  company  to  which  it  belongs  is  not 
liable  tor  injuries  resulting  from  the  negli- 
gence of  the  receiver  or  his  nnployees. 
.  .  .  lltat  this  is  technically  tme  cannot 
be  contrtfverted ;  but  the  taot 'remaiaa  that 
ttie  cmnpany  ia  indirectly,  thcough  the  lia- 
bility of  its  property  or  the  pr^ts  or  in- 
ttxne  thereof  While  ii^  the  hiuule  of  a  re- 
cwver,  made  responsible  for  the  satisfaction 
of  claims  for  injuries  resulting  from  the 
n^llsence  af  a  reoeiver  or  hia  employees, 
and  it  ie  exoeedingly  difficult  to  see  upon 
what  ground  this  can  be  accomplished  in 
ordinary  reouverdhips,  if  we  entirely  ex- 
clude tjie  Jdeti  that  the  receiver  is,  in  some 
sense,  the  servant  of  the  company  whose 
property  he  holds  and  operates  and  whose 
franchise  he  exercises.  It  may  be  true, 
when  a  railway  company,  charged  by  law 
with  a  public  duty  voluntarily  assumed 
through  the  agencaes  which  the  act  creat- 
ing it  permits  it  to  select,  fails  to  perform 
that  duty  and  to  comply  with  its  obliga- 
tions to  others,  that  such  parson  as  n  court 
of  competent  jurisdicUon  may  appoint  to 
take  oharge  of  ite  property,  and  therewith 
discharge  iU  obligations  to  the  public  and 
to  others  at  the  same  time,  shoidd  be  con- 
sidered its  servant  in  some  cases.  The  law, 
ordinarily,  throi^h  its  charter,  provides  for 
the  management  of  a  railway  by  a  diree- 
tory,  to  be  eeleoted  by  the  stockholders; 
but  it  might  provide  for  the  doing  of  this 
in  seme  other  way,  as  by  the  appointment 
of  the  directory,  in  whole  ot  in  part,  by  a 
named  deportiDent  of  the  government.  It 
so  provided,  and  such  a  charter  was  volun- 
tarily accepted  and  acted  on,  would  not  the 
directory  so  appointed  be  essentially  the 
servants  Of  the  railway  company,  and  em- 
ployees under  thctn  also  the  servants  of  the 
company  r  In  such  case  might  not  the 
stockhoidera,  if  they  operated  under  a  cliar- 
ter  BO  providh^,  M  held  to  content  to  re- 
ceive as  their  scrvante  the  peracns  so  se- 
lected, and  might  not  their  ants  hind  thero 
as  fuUy  as  though  they  were  Bcleft«d  in  the 
usual  manner?  If  so,  does  not  every  rail- 
way companv  accept  its  diarter  with  the 
knowledge  that,  in  a  given  conditiun  of 
businesB  mismanagement,  the  oontiol  of  it* 
business  and  pn^rtf ,  chafed  with  a  duty 
to  the  public;,  will  be  taken  froni  the  hands 
of  its  directory  elected  by  its  stockholders, 
and  placed  in  the  hands  of  a  receiver  ap- 
pointed by  a  court!  In  such  case,  would 
not  a  corporation,  by  accepting  its  charter 
with   a  knowledge  of  the   law,   consent  ia 
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ceiver  or  hU  employees,'  But  where  the 
cause  of  action  arises  out  of  a  nuisance 
created  by  the  corporation  prior  to  the 
receivership,  the  corporation  may  be  held 
liable  on  the  same  grounds  which  moke 
the  creator  of  a  Duisattcc  liable  for  its 
continuance,  after  parting  with  the  title.' 
See,  in  this  connection,  the  annotation 
in  25  L.R.A.(N.S.)  731,  on  "Liability 
of  one  erecting  or  creating  a  naisaaee 
upon  his  land  for  continuance  of  same 
after  he  has  parted  with  the  title."  and 
the  annotation  in  46  L.R.A.(N.S.)  1187, 
oil  "Joint  liability  of  successive  owners 
of  property  for  nuisance  maintained 
thercmt."  The  converse  qnestioo  of  the 
liability  of  a  receiver  for  the  contina- 
ance  of  a  nuisance  created  before  his 
appointment  is  covered  by  a  note  tc 
Lamb    v.    Roberta,    L.R.A.19ieF,    1018: 


Tex.  421,  18  Am.  St.  Rep.  80,  13  S.  W.  463, 
an<t  Stewart  v.  Baltimore  A  O.  R.  Co.  ( 1901 } 
n  Ohio  R.  &  C.  P.  Deo.  2S2,  8  Ohio  N.  P. 
17(1,  the  opinicn  was  expreHsad  that  al- 
though a  receiver,  appointed  on  tJie  afipli- 
pBtion  of  creditors  to  toko  charge  of  prop- 
erty in  the  intereat  of  creditors,  it  not  a 
servant  or  agent  of  the  company  so  as  to 
render  the  cianpaDy  liable  for  the  n^li- 
gmee  of  tlie  receiver  or  hia  employeea,  the 
case  would  be  otherwiae,  where  the  receiver 


porsrily  placing  its  property  beyond  the 
reach  of  its  er^tors  on  execution,  and  of 
enabling  it  to  relieve  itself  from  tempo- 
rary financial  embarrasBment ;  and  that,  in 
Burh  Gsae,  it  might  with  some  pinpriety  be 
held  that  the  receiver  waa  but  the  servant 
or  agent  of  the  company,  for  whose  acta  it 
would  be  aa  fully  respoaaibte  as  though  he 
was  appointed  by  its  stockholderH  or  dirac- 
tors;  but  in  boUi  cases  the  court  preferred 
to  rest  its  deciticai  on  another  ground. 

«  In  St.  I^nis,  B.  &  M.  R,  Co.  v.  Green 
1  Ifllfl)  —  Tex.  Civ.  App.  — ,  183  S.  W.  82«, 
an  action  for  deprectaCioo  in  value  of  real 
estate  by  reaaon  of  the  construction  of  a 
Hwitcli  track  along  a  street,  by  which  the 
use  of  such  street  was  destroyed,  the  eleva- 
tion of  its  tracks  to  aa  to  obstruct  the 
drainage  of  water,  and  the  use  of  the  side- 
track as  a  place  to  park  locomotives  at 
night,  creating  offensive  smells  and  odors, 
it  was  held  that  no  recovery  could  be  had 
against  the  railroad  company  for  damage* 
suffered  by  the  plaintiff  after  its  property 
passed   into   the   hands   and   oontrol   of    a 


and  see  also  the  snbaeqnently  decided 
case  of  Bush  v.  Stephens,  L.B.A.1918A, 
1131. 

Inaamnch  as  damages  for  injuries  to 
persons  or  property  during  the  reeeivfr- 
shlp,  caused  by  the  torts  of  the  receiv- 
er's agents  and  employees,  are  clessed 
as  a  part  of  the  operating  expenses  of 
the  oorpoiatiou,  and,  as  snoh,  axe  pay- 
able ont  of  the  net  ineome,  the  oorpora- 
tioD  ia,  on  equitable  gronnds,  liabla,  where 
a  portion  of  the  income  derived  from  the 
buainess  during  the  receivership  is  di- 
verted from  the  payment  of  operating 
expenses,  and  applied  to  the  permanent 
improvement  of  the  property,  which  is 
returned,  without  sale,  to  the  oorpon- 
tion,  or  where  the  funds  so  arising  are 
turned  over  to  the  corporation.* 

The  plaintiff  is  not  bonnd,  however, 


resntbisg  therefroip  while  its  property  was 
in  the  hands  of  a  receiver. 

Under  a  statute  requiring  railroad  ofan- 
panies  to  fence  their  rights  of  way  or  be 
liable  for  stock  killed  by  their  trains,  passeil 
years  before  any  receiver  was  appointed, 
the  railroad  comiiapy  may  be  held  liable, 
after  the  restoration  to  it  of  its  properly, 
for  stock  killed  while  its  road  was  being 
operated  by  the  receiver.  Kansas  P.  R.  Co. 
V.  Wood  (1S80I   24  Eaa.  619. 

A  corporation  may  be  joined  with  the 
receivers  of  ita  property  as  defendants  in 
aa  action  for  maintaining  a  continuinK  pub- 
lic nuiaance,  consisting  of  an  embanliment 
causing  the  flooding  <S  plaintiiTs  land  and 
crops.  St.  Ixrais,  A.  A  T.  R.  Co.  v.  Trigg 
(1887)   63  Aik.  636,  40  S.  W.  B79. 

See  also,  in  this  connection,  Cablsox  v. 
MiD-CoNnniNT  Developmkht  Co.  ante.  318. 

4Texajs  &  P.  R.  Co.  t.  Bloom  (Texas  t 
P.  R.  Co,  T.  Uanton)  (1897)  164  "0.  S.  636, 
41  L.  ed.  580,  17  Sup.  Ct.  Sep.  216,  1  Am. 
Neg.  Bep.  H5,  affirming  (1S94)  9  C.  C.  A. 
300,  23  U.  S.  App.  143,  60  Fed.  97fi;  Bart- 
lett  V.  Cicero  Light,  Heat  &  P.  Co.  ( 1898) 
177  ni.  68,  42  I^ItA.  715,  60  Am.  St.  Rep. 
206,  62  N.  K  338  (death  of  employee); 
Litchfleld  Hin.  A  P.  Co.  v. .  BeenfaloBsotn 
(1907)  138  IlL  App.  122  (is  liable  in  ac- 
tion for  wrongful  death,  where  property  has 
been  returned  after  paying  improvements 
and  betterments)  ;  Mobile  4  0,  R,  Co.  v. 
Davis  (1884)  62  Miss.  371  (if  no  third 
party's  rights  have  intervened)  ;  Texas  t 
P.  R.  Co.  V.  Johnson   (1890)   76  Tex.  421, 


1870")  76  Tex.  437,  13  S.  W.  468;  Texas 
P.  R.  Co.  V.  Griffin  (1800)  76  Tex.  441, 
13  S.  \V.  471;  Texas  &  P.  H.  Co.  v.  Geigtr 
(1870)  79  Tex.  13,  15  S.  W,  214;  Texas  & 
P.  R.  Co.  V.  MiUer  (1890)  79  Tex.  78,  11 
L.R.A.  39S,  23  Am.  St.  Rep.  308,  15  S.  W. 
■Z64,  6  Am.  N^.  Caa  592;  Boggs  v.  Brown 
(18B1)  82  Tct.  41,  17  S.  W.  aSo  (delay  in 
transportation    and    ddivery    of    cattle)  i 


IiJl.A.lB18F, 
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to  proceed  agaiiiat  the  corporatioii  in 
equity.  The  coaduct  of  the  latter  in  pro- 
eaiing  or  in  acquiescing  in  the  with- 
diBwiJ  of  the  receivership  and  in  the 
discharge  of  the  receiver,  and  the  can- 
celation of  his  bond,  and  in  accepting  the 
restoration  of  its  property,  lai^ely  in- 
creased in  value  by  the  betterments,  af- 
fords groand  to  chaise  an  assumpait  of 
sanh  valid  claims  agauiat  the  receiver  as 
vere  not  satisfied  by  him  or  by  the  court 
which  discharged  him,' 

AHhoogh  it  has  been  intimated  in  some 
eases  that  the  corporation  is  chargeable 
only  to  the  eitent  of  the  funds  expended 
in  betterments  or  tumed  over  to  it,*  the 
point  baa  never  been  directly  decided; 
and,  on  principle,  it  would  seem  that  if 
the  damages  recoverable  would  have  been 
a  chai^  on  the  corpus  in  the  hands  of  a 
raeeiver,  id  case  of  a  daflviency  in  the  net 
ineome,  they  would  likewise  be  a  ehar^ 
on  the  corpus  of  the  property  returned 
to  the  corporationJ 

It  is  immaterial  that  suit  has  not  been 
brought  against  the  receiver,  hot  ia 
broDght  in  the  first  instance  against  the 
company  te  which  the  trust  fund  or 
property  was  restored  after  the  dis- 
ehugo  of  the  receiver.*    And  an  aetibn 


brought  against  the  receiver  and  the  eor- 
(xtration,  and  pending  after  the  restora- 
tion of  the  property  to  it  by  tlie  receiver, 
is  not  cut  off  by  the  failure  to  present 
and  prosecute  the  clsjm  by  intervention 
in  the  receivership  case,  under  an  order 
requiring  such  cfainu  to  be  presented 
and  prosecuted  by  a  certain  date  or  be 
barred.' 

A  corporation,  to  which  its  property 
has  been  restored,  without  sale,  with  ex- 
tensive improvements  made  from  the 
revenues  of  the  receivership,  can,  l)y  rea- 
son of  such  betterments,  be  held  liable 
for  a  judgment  against  the  receivers,  al- 
though it  was  a  party  t9  the  original  anit 
against  the  receivers,  and  had  then  been 
held  not  liable." 

In  such  an  action  a  corporation  is  not 
ordinarily  liable,  outess  the  receiver  wa« 
primarily  liable."  But,  assuming  that  it 
would  be  a  defense  to  the  receiver  that 
the  injury  for  which  the  action  is  brought 
resulted  from  a  defect  existing  at  the 
time  he  took  over  the  propeiiy,  which  he 
had  not  had  a  reasonable  time  to  remedy, 
such  defenac  is  not  available  to  the  cor- 
poration on  Bcconst  of  whooe  negligence 
the  defect  may  have  existed,  even  though 
the  injury  occurred  while  the  road  was 


Teias  P.  H.  Go.  v.  White  (18B1)  82  Tax. 
S43,  J8  S.  W.  478-,  Tfflcfts  4  P.  R.  Co.  v. 
Bwley  (J8B2)  S3  Tax,  19,  18  S.  W.  481; 
TeuB  4  P.  R.  Co.  V.  HuiDnan  (1892)  S3 
Iei.  28a,  18  S.  W.  741;  Tenat  ft  P.  It.  Co. 
T.  Brick  (1802)  83  Ttx.  52«,  29  Aax.  St. 
Sep.  «J5,  18  H.  W.  947  (injury  to  cm- 
piovee)  ;  TeiM  4:  P.  H.  Co.  v.  Cnmstoek 
I1S92)  S3  Tex.  537,  18  S.  W.  048,  10  Am. 
•Ncg.  Cu.  2S0;  Textw  4  P.  R.  Co.  v.  Blnnm 
I1S32)  85  Tax.  379,  20  8.  W.  133i  Texas 
*P.  R.  Co.  V.  Dooovaa  (18S4)  S«  Tex.  378, 
S  8.  W.  10;  Texu  A  P.  R.  Co.  v.  Roae- 
dale  Str«et  B.  Co.  ( 1890)  4  Tex.  App.  Civ. 
Cm.  (WillsoM)  200,  IS  S.  W.  120;  Garri- 
•on  »,  Texas  A  P.  R.  Co.  (1896)  10  Tex. 
Civ.  \pp.  136,  30  S.  W.  725;  Misaouri, 
K.  A  T.  K.  Co,  V.  Lacy  ( 1806)  13  Tex.  Civ. 
1pp.  391,  35  8.  W.  605;  Texas  4  P.  R.  Co. 
t.  Gaal  ( 1SD6)  14  T«.  Civ.  App.  459,  37 
S.  W.  4«2  (ignition  of  wood  near  track)  ; 
Holmau  v.  Galveston.  H.  4  S.  A.  R.  Co. 
I1S86)  14  Tax.  Civ.  App.  499,  37  S.  VV. 
461;  Kanaoa  City,  M.  k  0.  R.  Co.  v.  Rub- 
tell  (1916)  —  Tex.  Civ,  App-  — ,  184  S.  W. 

I  Texas  4  P.  R.  Co.  v.  Bloom  (Texas  A 
P.  R.  Co.  V.  Manton}  (1807)  194  D.  S.  83«, 
H  h.  ed.  am,  17  Sup.  Ct.  Rep.  216,  1  Am. 
C^%.  Rep.  645,  affirming  ( 1804)  9  C.  C  A. 
300.  23  U.  S.  App.  143,  SO  Fed.  079. 

*  See,  as  apparently  restricUog  tjie  liability 
nf  the  oorponUion  to  the  amount  of  the 
bettermenta,  Texas  4  P.  R.  Co.  t.  Bloum 
(Texas  4  P.  H.  Co.  v.  Manton)  (1807) 
IM  O.  S.  «3*.  41  L.  ed.  680,  17  Sup.  Ct. 
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Rep,  21C,  1  Am.  Keg.  Mep.  S4»;  Texas  4 
P.  R.  Co.  T.  Owger  il8»0)  79  Tax.  13,  16 
8.  W.  214;  Texas  4  P.  R.  Co.  v.  BaUey 
(1892)  83  Tex.  19,  18  S.  W.  481;  Mis«)«ri, 
K.  A  T.  R.  Co.  v.  Lacy  (189«)  13  lex. 
Civ.  Aw.  391,  35  S.  W.  505;  Hohoaa  v. 
Oalmaton,  H.  A  S.  A.  R.  Co.  (18M)  14  Tex. 
Civ,  App.  490,  37  B.  W.  4H;  InlenwticBua 
4  G.  N.  R.  Co.  v.  Perkins  (191«)  —  T«E. 
Civ.  App.  ~.  186  S.  W.  iST. 

1 1n  Butlett  V.  CUwro  Light,  Heat  4  P. 
Co.  (1S98)  177  IIL  §S.  42  L.R.A.  715,  .69 
An.  St.  Rep.  206,  52  N.  G.  339,  it  is  said 
that  damages  for  injuries  to  peraons  or 
property  during  the  receivership,  cauaed  iiy 
the  torts  of  the  receiver's  agents  and  em- 
ployees, are  Euxonled  tie  same  priority  of 
p&ymeat  as  belonga  to  other  neceaeary  e*- 
penses  ol  the  reeeiver,  and  will  be  paid  out 
of  the  net  income,  if  that  is  lulBcient,  and, 
in   the   event   of   a   deflcimcy,   out   of   tlM 

•  Bartlett  V.  Cicero  Light.  Heat  *  P.  Co. 
(III.)    supra. 

B  Texas  4  P.  R.  Co.  v.  Bloom  (Texas  4 
P.  R.  Co.  V.  Manton)  (1897)  164  U.  S.  634, 
41  L.  ed.  580,  IT  Sup.  Ct.  Rep.  216,  1  Am. 
Neg.  Rep.  546,  affirnliiiK  (18114)  9  C.  C.  A. 
300,  23  V.  S.  App.  143,  60  Fed.  079. 

W  Missouri,  K.  A  T.  R.  Co.  v.  lAcy  ( 189»^ 
IS  Tex.  Civ.  App.  391,  3S  S.  W.  605. 

"  So,  where  the  common-law  rule  that  no 
action  wjll  lie  for  wronf^fnl  death  bos  not 
been  abrogated  by  etatute,  so  Car  as  receiv- 
en  ate  conoentad,  the  eorporation  is  not 
liaUe.    Texaa  4  P.  R.  Co.  v.  CoUins  (1892). 
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in  the  hands  of  a  receiver,  and  the  com- 
pany is  liable  only  on  aocoant  of  better- 
ments." 

Where  there  has  been  a  sale  o£  the 
property,  the  corporation  cannot  be  held 
liable  for  damages  occnrring  while  its 
property  was  in  the  hands  of  a  receiver, 
unless  it  is  alleged  and  proved  that  earn- 
ings durii^  the  receivership  were  in- 
vested in  improvements."  A  subsequent 
purchase  of  the  corporate  propertj'  by 
the  company  from  one  who  bought  it  at 
a  sale  made  by  the  receiver,  nnder  a 
proper  order  of  the  coart  (there  being 
no  collusion  in  the  sales),  does  not  run- 
der  the  company  liable  in  damages  for 
torts  of  the  receiver  and  his  servants  in 
the  course  of  the  receivership;"  but  the 
corporation  is  liable  only  to  the  extent 


to  which  earnings  between  the  date  of 
the  sale  and  the  transfer  of  the  property 
by  the  receiver  to  his  vendee  liave  been 
invested  in  betterments.'* 

A  corporation  may  incnr  personal  lia- 
bility on  a  cause  of  action  in  tort  ariiiiiig 
daring  the  receivership,  where  it  has 
agreed  to  assume  the  debts  and  liabilities 
of  the  receiver." 

In  Texas,  a  statute  baa  been  enacted, 
declaring,  without  reference  to  the  ques- 
tion of  betterments,  that  where  the  prop- 
erty has  been  returned  to  the  corporation 
without  sale,  it  shall  be  responsible  for 
a  debt  or  liability  incurred  daring  the 
receivership;  and  this  statute  has  been 
held  not  to  be  unconstitutional  as  de- 
priving a  corporation  of  its  property 
without  due  process  of  law." 


84  Tex.  121,  19  8.  W.  386;  lexM  k  P. 
Co.  V.  Bladsoe  (1893)  2  !«».  Civ.  App. 
20  S.  W.  1135. 

"Texas  A  P.  R.  Co.  v.  Geiger  (1890)  70 
Tejc  13,  15  S.  W.  214. 

"Ray  V.  DilUngham  (1897)  —  Tex.  Civ. 
App.  — ,  41  S.  W.  188. 

"  Hicks  V.  IntemaUonal  ft  G.  N".  E.  Co. 
(1884)  62TM.Mi  Ryan  T.Hays  (1884)  62 
'Tex.  42;  International  ft  O.  K.  R.  Co.  v. 
I'cpkins  (191«)  —  Tex.  Civ.  App.  — ,  18S 

s.  w.  esr. 

«  Holman  v.  Galveston,  H.  ft  8.  A.  R.  Ca 
( 1896)   14  Tex.  Civ.  App.  499,  37  S.  \V.  484. 

WA  corporation  may  be  liable  where,  by 
ilie  order  under  which  it  baa  been  allowed 
to  resume  poaseesion  of  its  property,  it  waa 
charftMl  with,  and,  by  its  acceptance  of  the 
privilege  given  it  by  the  court,  has  aamimed 
and  Bgropil  to  satisfy,  all  the  obligationa  of 
the  receivers.  Baltttnore  &  O.  R.  Co.  v. 
Burris  (1901)  60  C.  C.  A.  48,  111  Fed.  682. 

A  corporatiMi  is  liable  upon  a  cause  of 
action  in  tort  afising  while  it  was  in  the 
hands  of  a  receiver,  where  the  order  of  the 
court  discharging  the  receiver  providea  that 
the  company  ahall  "iBaume  and  fully  pay 
all  the  lawful  liabilitien  and  obligations  of 
said  receiver."  Vandaiia  R.  Co.  v.  Keva 
(1910)  49  lad.  App.  353.  01  X.  K.  173. 

A  corporation  whii^h,  for  the  purpose  of 
tenninatitig  a  receivership,  agrees  to  as- 
sume the  debts  and  liabilities  afiainst  the 
receiver,  is  liable  for  a  tort  couirailted  by 
Ills  agents.  Ryan  v.  Hays  (1884)  82  Tei. 
42. 

.^  corporation  accepting  the  return  of  its 
property  imdcr  a  decree,  to  the  terms  of 
which  it  Agreed,  wlierffty  it  took  the  prop- 
erty "subject  to  all  claims,  damages,  ajid 
liabilities  now  existing,  or  which  may  there- 
after be  made  against  the  receivers."  ix 
liable  for  a  tort  committed  by  the  receivtrV 
servants.  Missouri,  K.  ft  T,  R.  uo.  v.  Chil- 
ton (1894)  7  Tex.  Civ.  App.  183,  27  S.  W. 
2T2, 

In  order  to  show  liability  on  the  part  of 
a  corporation,  It  is  necessary  to  allege  and 
))rove  that  the  receiver  baa  been  dulv  a|i 
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pointed  and  discharged,  and  the  property 
delivered  to  the  corporatioB,  and  either  that 
such  property  was  equal  in  value  to  the 
amount  of  plaintiff's  claim,  or  that  plain- 
tiff's claim  has  l>een  made  a  condition  uf 
such  delivery  of  the  property,  by  a  decree 
of  the  court  terminating  the  receivership, 
Kansas  City,  M.  ft  0.  R.  Co.  v.  RuHfM'II 
(1D16I  —  Tex.  Civ.  App.  — ,  184  S.  W.  299. 

"In  Missouri,  K.  A  T.  R.  Co.  v.  Chilton 
(Tex.)  supra,  the  court  aajd;  "It  is  suffi- 
cient for  the  determination  of  this  case  to 
suggest  that  appellant  has  not  been  de- 
prived of  any  right  or  property  without  due 
process  of  law,  because,  oy  its  own  agree- 
ment, it  undertook  to  become  responsible  for 
the  claims  of  appellee,  in  order  to  get  pns- 
aesgitm  of  the  property.  But  eonaidering 
the  question  under  the  act  alone,  we  are 
unable  to  perceive  in  what  respect  appel- 
lant has  been  deprived  of  its  property  with- 
out due  proceaa  of  law.  Such  an  act  is 
really  beneficial  to  the  railway  ocunpany, 
to  the  extent  that  it  provides  a  method 
whereby  it  may  be  relieved  of  the  expeane 
of  a  receivership,  without  waiting  for  the 
long  and  tediouH  course  of  final  aettlem«lt. 
When  it  takea  advantage  of  this  benefit  by 
accepting  the  property  under  the  law.  is  it 
not  reasonable  and  just  that  it  should  take 
it  Pimi  onoret  The  receivers,  under  the 
well-recognised  equity  rule,  mi^t  hold  the 
property  and  operate  it  until  all  liabilities 
incurred  pending  the  receivership  were  fully 
paid.  Is  it  depriving  the  company  of  a  sub- 
stantial right  to  allow  it  to  accept  the 
jiroperty  from  the  hands  of  the  receivers. 
charged  with  these  liabilitiest  We  have 
not  been  referred  to  any  case  going  so  far, 
and  have  not  been  able  to  And  one." 

Under  this  statute,  it  is  not  nocesBary  to 
allege  or  prove  the  investment  of  (nnda  by 
the  receivers  in  betterments.  Yoakum  v. 
Kroeger  (1S94)  —  Tex.  Civ.  App-  — ,  27 
S.  w.  953;  International  ft  O.  N.  R.  Co.  v. 
C^iok  (1SS»7)  16  Tex.  Civ.  App.  886,  41 
S.  W.  683. 
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And  uniier  statutes  in^osing  a  liabil- 
ity of  a  p«Dal  character  for  breach  of  an 
abeolnte  duty  thereby  created,  a  cor- 
poration may  be  answerable  for  a  lia- 


bility ineiuTed  vhUe  tbe  pn^erty  was 
in  the  hands  of  a  receiver;^*  and  sncli 
liability  is  sometimes  declared  by  the 
statute  itself." 


(1916)  —  Tex.  CiT.  App.  — ,  182  8.  W.  717, 
and  Kaaaaa  City,  M.  A  O.  K  Co.  v.  Weaver 

(1917)  —  T«3t.  Civ.  App.  — ,  IBl  8.  W.  691. 
1*  The  atatntory  right  to  recover  for  stock 

killed  by  cars  of  s  railroad  company,  tiie 
road  not  beuig  fenced,  is  not  baaed  CD  the 
ground  of  negligence  in  killing  the  stock, 
and  it  is,  therefore,  immaterisl  that  the 
xtock  was  killed  while  the  rosd  w»b  being 
i^rated  by  a  receiver.  McKiniiey  v.  Ohio 
A  M.  R.  Co.   (ISM)  22  laa.  90. 

^  Under  a  statute  imposing  apon  railway 
companies  a  liability  to  the  owners  of  ani- 
maJa  Idlled  or  iajured  by  its  cars  or  loco- 
motives, whcUwr  operated  by  the  company 
OT  a  receiver  tliereof,  the  corporation  is 
liable  for  stock  killed  while  the  rnilroad 
was  being  operated  bv  a  receiver.  Ohio  k 
M.  R.  Co,  T.  Fitch   (1863)  20  Ind.  498;  In- 


dianapolis, C.  ft  L.  E.  Co.  V.  Hay  (1878)  61 
Ind.  269;  Louisville,  K.  A.  ft  C.  R.  Co.  v. 
Caubble   (1874)   46  Ind.  277. 

In  an  action  under  a  statute  which  pro- 
vides that,  where  a  railroad  company  n^- 
lecta  or  refuses  to  fence  its  right  of  way 
after  aotice  by  the  owner  of  adjoiuBg  land, 
the  owner  or  oecnpsut  of  such  adjoining 
land  may  build  the  fence  sj>d  bring  his  ac- 
tion to  recover  double  the  value  thereof 
against  either  the  corporation  or  the  party 
in  poesesHion  of  wid  operating  the  road;  it 
is  DO  defense  that,  at  and  before  the  time 
of  building  the  fence  in  question,  the  rail- 
road and  all  the  property  of  the  defendant 
was  in  the  hands  of  a  receiver.  Ohio  ft.  M. 
R.  Co.  V.  Russell  (1B85)  115  10.  62,  8  N.  E. 
661.  B.  8.  0. 


METROPOLITAN  LIFE  INSURANCE 
COMPANY,  Appt. 


i— Mo.  - 


»•) 


Insnrance  —  substllntlon    of    stranger 
tor   ex»mtnailon. 

1.  Securing  a  policy  of  life  insurance 
through  the  substitution  for  physical  ex- 
iBunation  of  a  stranger  in  place  of  appli- 
cant is  not  within  a  statutory  proneion 
that  no  misiepreaentation  made  in  obtain- 
ing a  policy  shall  be  deeoted  material  or 
render  the  policy  void  unless  the  matter 
misrepresented  shall  have  actually  contrib- 


Xote- — The  question  of  consent  of  the 
person  whose  life  ia  insured  as  a,  condition 
'if  insurance  thereon  is  covered  in  the  notex 
to  Martin  v.  UcAltiater,  96  L.R.A.  585,  and 
Aetat!  Mfg.  Co.  v.  MeCorrnkk,  post,  — . 

As  to  right  to  avoid  oontract  bsc««se  of 
mist^e  as  to  identity  of  other  party  thereto, 
nee  note  to  Bcbool  Sist«ra  v.  Elisnitt,  L.E-A. 
191«D,  702. 

For  power  of  equity  to  take  jurisdiction 
nf  suit  to  .cancel  inaurance  policy  for  frnud, 
and  to  enjoin  action  at  law  on  the  policv, 
iKB  notes  to  Woeiife  v.  The  Sailors,  12 
I*R-\.(N.S.)  881,  and  Baiikers  Reserve  Lite 
CV>.  V.  OmbersbO,  48  L.R.A.(N.B.)  266. 

As  to  right  of  hiBurer  to  cancelation  of 
the  pcdicy  in  equity  before  loss,  apoa  tJks 
gr«Hind  that  it  was  obtained  by  frau£,  see 
uote  to  Pacific  Uiit.  L,  Ins,  Col  v,  Ql«aer, 
4aL.R.A.[N.S.)  222. 
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ut»d  to  the  coitlngency  or  event  on  which 

the  policy  is  to  becoms  due. 

For  otk€T  cases,  see  Jnsuranee,  UI.  e,  t,  a, 

in  Dig.  l-6i  N.  S. 
Pleading  —  (eneral   denial  —  frawd- 

2.  The  defsnse  that  a  policy  of  life  insur- 
ance was  Becur^  by  substituting  s  stranger 
tor  applicant  for  the  purpose  of  pliyaical 
examination    cannot   be   raised   by   general 

For  olhrr  ca»e»,  tee  Pleading,  III.  h,  in  Dig. 
1-52  N.  8. 

Trial  —  question  for  court  —  cancela- 
tion of  policy. 

3.  A  special  answer  and  cross  bill  in  an 
action  on  a  policy  of  Hfe  insorsnce,  seeking 
its  caneelation  for  fraud,  changes  the  action 
into  one  ia  equity  which  shouM  be  heard 
by  the  court. 

For  olAsr  caati,  see  Jury,  J,  h,  1,1,  it*  Dig. 
1S2  .V.  S. 

(June  13,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  the  city  of  St. 
Luuia  in  favor  of  plainlUT  in  an  action 
brought  fo  recover  the  amount  alleged  to  he 
due  on.  a  life  insurance  policy.    Rpversed, 

The  facts  are  stated  in  the  opinion. 

Mcflsrs.  Fonlyce,  Holllday,  &  Wlilte 
and  WIIIlaDi  J.  Tully,  for  appellant : 

So  valid  contract  of  insttrance  had  ever 
been  entered  into,  and  the  policy  on  which 
plaintiff  was  suing  should  be  canceled. 

Barrington  v.  Ryan,  8S  Mo.  App.  86; 
Whitmore  v.  Supreme  Lodge,  K.  L.  H,  100 
Mo.  36,  13  S.  W.  495;  Pacific-  Muf.  X.  Ins. 
Co.  V.  Glaser,  245  Mo.  377,  45  L.R.A.(N.S,) 
22^,  150  S.  ty.  649;  Gardner  v.  North  .State 
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Mut.  L.  IM.  Ca  IM  H.  C.  367,  48  L.R.A. 
(N.S.)  714,  79  S.  E.  808,  Ann.  Cas.  1915B, 
652;  Sotttbem  States  M«t.  L.  Ins.  Co.  v. 
Herlihy,  138  Ky.  350,  128  S.  W.  91 ;  Mutual 
L.  Ins.  Co.  V.  Pearson,  lU  Fed.  395;  Ba<^on, 
Life  4  Acci.  Ins.  4th  ed.  {  104;  1  Joyce,  Ins. 
ed  ed.  SJ  43-45,  09;  Schuermaim  v.  Unioi 
Cent.  L.  Ins.  Co.  16S  Mo.  641,  66  S.  W.  723 
Keller  v.  Home  L.  Ine.  Co.  198  Mo.  440,  95 
a.  W.  903;  »  Cyc.  401. 

Defendant  tvoa  ntitled  to  introduce  «Ti- 
denoe  to  prove  t)ut  do  contract  of  inauTMice 
was  ever  entered  into  between  Delmar 
Ridgewa]'  and  it. 

Greenway  v.  James,  24  Mo.  82«;  Carender 
T.  Waddingh«m,  2  Mo.  App.  551;  Wilkerson 
V.  Famham,  82  Mo.  872;  Clemens  v.  Knox, 
31  Mo.  App.  185;  White  v.  Middleaworth, 
42  Mo.  App.  308;  Chapman  v.  Currie,  61 
Mo.  App.  40;  Hellnjuth  v.  Benoiat,  144  Mo. 
App.  695.  12fl  S,  W.  257i  Southern  States 
Mut.  L.  Ins.  Co.  T.  Herlihy,  138  Ky.  339,  128 
8.  W.  91;  Johnson  v.  Reliance  Ins.  Co.  181 
Mo.  App.  443,  laS  S.  W.  »I4i  Young  t. 
Glasoook,  79  Uo.  674;  Spr^u«  t.  Roiwey, 
104  Mo.  349,  16  8.  W.  506. 

Defendast  had  a  right  to  hava  tlie  jury'a 
verdict  OD  whether  or  not  the  person  in- 
sured was  d«ad. 

Milliken  v.  Thyaon  Commiaaion  Co.  202 
Mo.  637,  100  8.  W.  604;  Johnson  t.  Gmy- 
Bon,  230  Mo.  380,  130  8.  W.  673;  Prints  y. 
Miller,  233  Mo.  47,  135  S.  W.  19. 

Mr.  Frederick  H.  Bftcon,  for  respond- 
Before  a  loaa,  but  not  afterwarda,  an  in- 
surance company  can  bring  an  action  in 
equity  to  cancel  a  policy  alleged  to  have 
been  obtained  by  fraud.  After  the  death, 
however,  no  such  right  axiats  because  the 
fraud,  if  any,  can  be  pleadad  aa  a  defense, 
provided  the  facts  bring  it  within  tha  pro- 
visions of  avx  statute  as  to  misrepreaenta- 
tions   made   in   obtaining   a   polioy   of   life 

Scheurmann  v.  Union  Cent.  L.  Ins.  Co. 
165  Mo.  641,  65  S.  W.  723;  Kern  r.  Supreme 
Council  A.  L.  H.  187  Mo.  471,  87  S.  W.  252; 
Pacific  Mut.  L.  Ins.  Co.  v.  Glaser,  245  Mo. 
377,  45  L.R.A.(N.S.)  222,  150  S.  W.  549; 
Insurance  Co.  v.  Cullen,  237  Mo.  557,  141 
S.  W.  626;  Keller  v.  Home  L.  Ins.  Co.  198 
Mo.  440,  95  8.  W.  »03;  Lynch  v.  PrudenUal 
Ins.  Co.  150  Mo.  App.  461,  131  S.  \V.  145; 
Cable  V.  United  States  L.  Ins.  Co.  191  U.  S. 
288,  48  L.  ed.  188,  24  Sup.  Ct.  Sep.  74; 
Rigga  T,  Union  L.  Ins.  Co.  63  C.  C.  A.  366, 
129  Fed.  207;  Griesa  v.  Mutual  L.  Ins.  Co. 
94  C.  C.  A.  536,  169  Fed.  609. 

If  the  defendant  claimed  that  the  isauaiiee 
of  the  policy  was  obtained  by  fraud,  the 
facta  must  be  specially  pleaded. 

Kern  v.  Supreme  Council,  A.  L,  H.  167 
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M.  471,  67  S.  W.  2Kj  Wdsh  *.  IfelropoU- 
tan  Tna.  L.  Ca  163  :Mo.  App.  233,  147  S.  W. 
147;  Aloe  v.  Fidelity  Mul.  Life  Aseo.  164 
Mo.  675,  55  S.  W.  993;  ./enkins  v.  Covenant 
Mut.  L.  Ins.  Co.  171  Mo.  383,  71  S.  W.  688; 
Keller  v.  Home  L.  Ins.  Co.  198  Mo.  440,  96 
S.  W.  903;  State  ex  rel.  Gordon  v.  Kenaedv, 
163  Mo.  610,  aa  S.  W.  678;  2  Coidey,  Briefs 
on  iBi.  1176;  Hilbum  v.  Phtenix  Ins.  Co. 
140  Ho.  App.  3S5,  124  S.  W.  63;  Burgess  v. 
Mercantile  Town  Mut.  Ins.  Co.  114  Mo.  App. 
189,  89  S.  W.  568;  Hester  v.  Fidelity  ft  C. 
Co.  69  Mo.  App.  186;  Johnson  v.  Sovereign 
Camp,  W.  W.  110  Mo.  App.  98,  96  S.  W. 
051;  Gruw^  v.  National  Council,  K.  L.  S. 
12«  Mo.  App.  496,  104  S.  W.  884;  Hania  v. 
Knights  ft  Ladies  of  Honor,  129  Ho.  App. 
188,  108  8.  W.  130;  Keeboo  v.  National 
Union,  178  Mo.  App.  301,  165  S.  W.  HOT; 
Coacarella  v.  Metropolitan  L.  Tna.  Co.  175 
Slo.  App.  138,  157  S.  W.  873;  People's  Bank 
V.  Stewart,  138  Mo.  App.  24,  117  S.  W.  99; 
Ritchey  v.  Home  Ins.  Co.  98  Mo.  App.  113, 
72  8.  W.  44;  B.  Both  Tool  Co.  v.  Champ 
Sprii«  Co.  in  Ma  App.  Ml,  »«  6.  W.  827  ; 
Flint-Walling  Mfg.  Co.  v.  BaU,  43  Mo.  App. 
504;  Merrill  V.  Central  Tniat  Co.  46  Mo. 
App.  336. 

Walker,  J.,  delivered  the  opiniim  of  tha 

This  is  an  action  brought  by  plaintiff  aa 
administrator  on  a  life  insurance  policy,  al- 
lied to  have  been  Issued  by  dehttdant  to 
one  Delmar  Hidgeway.  Upon  the  sustaining 
of  a  demurrer  to  defendant's  answer,  except 
as  to  its  general  denial,  and  its  refusal  to 
plead  further,  the  plaintiff  made  formal 
proof,  and  the  court  directed  a  verdict  in 
hia  favor  in  the  amount  of  the  policy.  From 
this  judgment  the  dofendaiit  ai^ieala. 

The  petition  contains  all  the  formal  aver- 
ments necessary  to  a  pleading  of  this  char- 
acter. The  answer  consists:  ^rst,  of  a 
general  denial;  second,  a  special  defense, 
and  cross  bill;  that  the  policy  was  caused 
to  be  issued  on  the  application  of  a  perEon 
who  falsely  represented  himself  to  be  Del- 
mar  Kidgeway,  and  that  defcmdant  isuied 
said  poliey,  relying  apon  niA  false  and 
fraudulent  repnaentation;  that  tiw  perwMi 
who  represented  himself  to  be  Delmar  Ridge- 
way,  and  who  signed  the  application  for  the 
policy  was  not  in  fact  Delmar  Ridgeway, 
but  fraudulently  imposed  upon  the  defemd- 
in  thus  falaely  reprea«iting  himself  in 
the  pnKuroroent  of  said  policy;  that  the 
plaintiff,  with  intent  to  defraud  the  defend- 
ant, caused  the  alleged  Delmar  Ridge«my  to 
^iply  for  the  policy  and  to  undergo  the  re- 
quired medical  examination  therefor,  and 
furnished  the  money  to  pay  the  prentium 
OB  the  poliey;  that  plaintiff  frandnlently 
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cMued  the  all(s«d  !D«1mar  ItMgemy  tw 
«ute  a  will  purporting  to  be  the  will  ai 
Delinar  Ridgeway,  bequeathing  (he  policy  to 
thr  plaintiff;  that  live  montlki  aft«r  the  Ifl- 
Mianr«  of  the  policy,  Delmar  RMj^eway  died, 
and  plaintiff  made  spplleatluA  for  nd  naa 
appointed  administrator  irith  the  Wi)!  aa- 
oexpd  of  the  estate  of  the  deceased.  For  a 
farther  special  defense  and  cross  bill,  after 
pleading  the  foR^otng  affirmative  defenwa, 
ilefendant  alleges  that  the  application  for 
ia^urance  herein  was  not  made  in  good  faith 
by  the  alleged  Ddtnar  Kl^Way,  for  tiie 
beneftciary  named  in  the  policy,  but  was 
made  at  the  instigation  and  request  of  the 
plaintiff  for  his  own  use  and  ben^t;  that 
plaintur  paid  the  first  semiajmukl  premium 
on  the  policy,  and  Caused  the  allied  Dchnar 
Eidgeway  to  execute  a  will  bequeatMng  tho 
policy  to  the  plaintiff;  that  the  policy  n 
iraa  delivered  to  the  allf^fed  Deltnar  KMge- 
ny,  bnt  possession  of  same  was  fraudn- 
lently  kept  and  Uaihtafned  by  the  pUlnttff, 
and  the  plaintiff  had  no  insurable  Interest 
in  the  life  of  the  insured.  This  is  followed 
by  a  prayer  for  speciflc  relief,  in  that  the 
policy  be  canceled,  and  for  nangfit  held,  and 
tbat  defendant  be  henee  dismissed  witii  its 
costs,  and  tor  audi  other  and  further  relief 
u  to  the  court  may  seem  proper.  Plaintiff's 
demurrer  to  the  first  and  seoond  oounti  of 
the  answer,  stated  separately,  was  that 
neither  constituted  a  defense  to  the  petition, 
ind,  if  the  facts  stated  therrin  were  true, 
Ibey  diowed  that  defendant  had  a  full  and 
complete  remedy  at  Igw.  The  case  coming 
on  for  hearing,  after  the  sustainiiig  of  the 
donuTrer,  as  aforesaid,  the  plaintiff  made 
formal  proof  of  the  issuance  of  the  policy, 
the  payment  of  the  premium,  the  death  of 
ileceased,  the  probating  of  the  will  of  the 
Utter,  and  the  appointment  of  plaintiff  as 
administrator.  Ihe  defendant  offered  proof 
to  nistain.  Its  general  denial,  and  in  su^ort 
of  ita  several  special  defenses,  all  -of  which 
tntimoDy  was  excluded. 

The  matter  having  been  heard  biefore  a 
jary,  the  court,  at  the  Instance  of  the  plain- 
tiff, gave  the  (oltowing  peremptory  instruc- 
tion: "The  conrt  instructs  the  jury  that 
onder  the  pleadings  and  erfdmoe  in  this 
rise  the  plaintiff  is  entitled  to  reeove*  on 
ibe  policy  sued  <m  in  the  sum  of  (600,  less 
■0  unpaid  semiannual  premium  of  flO.tl, 
with  interest  on  the  balance  from  the  time 
<il  the  filing  this  suit,  at  the  rate  of  6  per 

Defendant  asked  the  following  inatruc- 
li<Hia.  which  were  refused: 

"The  court  instructs  the  jury  that  If  you 
l«li«re  and  find  from  the  evidence  (!hat  the 
ipplication  lor  the  policy  in  this  Suit  was 
not  signed  by  Delmar  Ridgeway,  but,  on  the 
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contmy,  wu  signed  by  sons  otter  perata, 
felsicly  and  fraudulently  repreeentii^  him- 
self  to  be  Delmar  Ridgeway,  snd  that  this 
fact  was  not  known  to  the  defendant,  then 
Toiir  verdict  must  be  in  favor  of  the  de- 
fendant. 

"The  court  Instmcts  the  jury  that  if  you 
believe  and  find  from  the  evideace  that  the 
plaintiff  John  C.  Clirter  caused  an  spptiea- 
ti<m  to  be  made  for  a  policy  of  insurance 
purporting  to  be  upon  the  lite  of  one  Delmar 
Ridgeway,  and  that  ttt«  plaintiff  caused  and 
allied  Debnsr  Ridgeway  to  execute  a  lest 
will  and  testament,  leaving  the  proceeds  of 
said  policy  to  the  plaintiff,  and  tbat  Uie 
plaintiff  Was  not  a  relative  of  said  Delmar 
Ri^eway,  or  dependent  upon  said  DtAmar 
Ridgeway,  or  a  creditor  of  said  Ddmar 
Bidgeway,  and  had  no  Insurable  {ntsTests  in 
the  life  of  said  Detmar  Ridgeway,  then  your 
verdict  must  be  In  favor  of  defendant." 

Hm  jary  found  ih  hvor  of  the  t^aintiff, 
as  dirvoted  by  the  conrt.  From  thin  verdict, 
after  the  overmling  of  its  motion  for  a  new 
trial,  defendant  appealed. 

I.  Primarily,  the  detenrination  of  t^ 
issne  ini«tved  is  dependent  upon  the  con- 
struction of  I  M3T,  Rev.  Stat.  1909,  whiah 
provides:  "No  misreptesentation  made  in 
obtaining  or  securing  a  policy  of  Insurance 

the  life  or  lives  of  any  person  or  persons, 

liens  of  this  state,  shall  be  deemed  ma- 
terial, or  render  the  ptdicy  vntd,  mlese  the 
matter  misrepres«stted  shall  have  aotually 
contributed  to  tjie  eontin|;e«ey  or  evOit  on 
which  the  policy  is  to  become  due  and  pay- 
able, and  whether  it  so  oontribmed  in  any 
case  diatl  be  a  question  for  the  fory." 

Plaintiff  contends,  and  the  trial  conrt  so 
held,  that  this  section  applies  not  only  to 
policies  priwiired  thrmigh  misrepresenta-  ' 
tions  made  by  the  applicant  for  insnnmce, 
IS  well  to  three  pn>cuTed  by  one  simu- 
lating the  applicant.  This  is  it  rather 
startling  proposition,  and,  it  the  atatnte  be 

Construed,  its  effect  will  be  to  render  an 

luranee  contract  immune  from  a  plea  of 
invalidity  for  fraud,  although  dbtained 
through  false  pretenses  made  by  another 
than  the  insured,  and  without  hia  knowl- 
edge. No  amplifioation  of  words  is  neces- 
sary to  the  oonelusion  that  such  a  eenstruc- 
tien,  instead  of  lessening  the  possibility  of 
fraud,  as  was  evldentiy  intended  by  the 
enactment  of  the  section,  will  tend  rather 

promote  the  same.  Aride,  however,  frons 
this  general  conclusion,  unpty  sustaiaed  fay 
the  rules  of  Interpretation,  a  cesislderatiDa, 
of  the  nature  of  life  insurance  eontracts  and  ■ 
the  conditions  under  whi<A  they  sre  unw 
formly  executed  will  aid  in  dctemiMng  tita 
meaning,  purpose,  and  < 
tion  of  ttie  seat  mm. 
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Aa  estuniiuitian  of  th«  applicMit  u  a.  ixm- 
diticm  precedent  to  the  issuance  of  ft  Ufa 
iasiiriiDce  policy.  From  its  terms,  it  is  evi- 
dent that  this  section  was  intended  to  be 
limited  to  the  f^cts  elicited  in  this  eawnipa- 
tion  in  its  providing  that  the  misreprManta- 
tlona  referred  to  shall  be  those  "made  in 
obtaining  or  security"  the  policy.  The 
limitation  is  expreaa,  and  under  the  rule 
embodied  in  the  maxim  of  expresaio  unius, 
etc.,  other  mlsrepreMntatione,  outeide  of  or 
independent  of  suoh  examination,  and  which 
m»^  affect  tJie  validity  vi  the  policy,  are 
excluded. 

Viewed  from  anotlier  vantage  the  pro- 
priety of  the  restricted  application  of  the 
sectioa  beoomea  apparent.  It  is  in  the  na- 
ture of  a  limitation.  As  auch,  it  can  have 
no  operative  force  unlesa  there  exista  a 
policy  oCherwiae  valid  upon  which  it  can 
operate.  An  invalid  policy  has  no  l^al  ex- 
istenee  and  can  form  no  baais  for  the  opera- 
tion of  a  limitation.  Aa  applied  to  the  caao 
at  bar,  it  follows  that  before  the  sectirai  can 
be  invoked  to  limit  the  effect  of  whatever 
miarepreeentatioofl  may  be  pleaded  as  a  de- 
fense to  an  action  on  Uie  policy,  the  latter 
must  be  conceded  to  be  otherwise  valid. 
The  reault  of  this  oonoeasirai  leaves  nothing 
which  can  appropriately  be  inl«rpoBed  by 
the  plaintiff  in  involuDg  the  Beqtion,  except 
such  miirepresentationa  aa  may  be  charged 
to  have  been  made  by  the  insured  in  obtain- 
ing the  policy.  These,  aa  we  have  ehown, 
muat  be  suah  im  were  made  by  him  in  his 
examination  for  the  same. 

Furthermore,  the  words  employed  in 
defining  tbe  materiality  of  the  miarapteeen- 
tationa  referred  to  in  the  section  are,  in 
themaelvea,  sufficiently  definite  to  enable  the 
'character  of  such  misrepresentations  to  be 
determined.  The  section  prescribes  that 
only  such  misrepreaentations  are  material 
as  contribute  to  the  death  of  the  insured, 
one  which  so  contributes  muat  bo  Buch  an 
one,  which,  if  it  had  not  been  made,  the 
policy  would  not  have  been  iaaued.  To  illus- 
Irate,  tbe  applicant  annn-OTs  falsely  in  re- 
gard to  never  having  hsd  a  certain  disease, 
and  that  he  ia  tlien  in  aound  health.  He 
dies  soon  thereafter  of  thia  diaeaae.  If  he 
hod  anawered  truly,  the  iimuanae  of  the 
policy  would  have  been  precluded.  False 
anawers  to  any  other  material  inquiries 
would  have  had  a  like  effect,  in  that  they 
would  have  rendered  the  applicant  an  unin- 
surable risk.  Thia  but  tonda  to  ^phasixe. 
the  fact  that  the  right  of  the  inaurad  to  the 
pnlicy  JB  detonnined  by  his  examinalion,  and 
to  srich  misrepreseutaticHia,  therefore,  as  are 
made  therein,  the  aectiim.muiit  necessarily 
have  reference.  What  ia  meant  by  the  sec- 
tion, in  other  words,  ia  that  no  false  alale- 
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meat  made  in  tbe  application  for  the  policy 
•hall  avoid  the  same,  unlesa  auch  statement 
concealed  a  condition  which  contributed  lo 
the  death  of  the  insured. 

Otherwiae  coastrued,  the  validity  of  the 
policy  in  other  reapecta  ia  left  out  of  con- 
Bideration.  No  limit,  except  aa  indicated  in 
defining  their  materiality,  ia  to  be  placed 
tipon  any  representations  made  in  aecuring 
the  policy ;  and,  although  they  toay  involve 
the  groasest  and  moat  despicable  fraud,  viz., 
the  iniperaoaatioa  ot  another  for  the  pur- 
pose of  profiting  by  his  death,  and  be  inde- 
pendent and  outside  of  the  purported  exami- 
nation of  the  inaured,  the  insurer  is  to  be 
precluded  from  interposing  them  in  defend 
to  an  action  on  the  polity,  unless  it  be  al- 
lied that  they  contributed  to  the  death  of 
the  insured.  Such  a  construction  ia  not  in 
aocord  witli  a  reasonable  interpretation  of 
the  words  employed.  Ita  effect  in  the  ad- 
ministration of  the  law  of  insurance  under 
our  statute  would  be  to  foster  fraud.  It 
outrages  a  righteous  aoiae  ol  juatice,  and  is 
therefore  foreign  to  the  iuteutioD  of  tbe  1^- 
ialature  in  the  enactment  of  the  section. 
Given  the  restricted  OMietruction  we  have 
indicated,  however,  It  eervM  a  useful  and 
practical  purpose  in  placing  a  reasonable 
limit  upon  the  effect  of  miarepresentations. 
the  interposition  of  which  haa  been  deferred 
until  the  insured  ia  dead. 

The  construction  of  the  section  under  the 
facts  in  iasue  is  one  of  firat  impression 
in  thia  atate.  Our  reporta  are  replete  wilh 
caMB  discussing  and  determining  the  effect 
of  various  forms  of  miarepreaent&tions  in 
obtaining  policies,  but  these  are  found  to  be 
limited  to  miarepresentations  made  by  the 
applicants  themaelvea  and  not  by  othere. 

The  aupreme  court  of  Kentucky,  in  ruling 
upon  a  case  (Southern  States  M\it,  L.  Ins- 
Co.  V.  Herlihy,  138  Ky.  359,  128  S.  W.  91), 
involving  the  defenac  made  here  of  fal>-e 
personation  of  the  inaured  in  procuring  Ihe 
policy,  aaya  in  effect  tiiat,  "although  the 
company  oould  not  defeat  a  recovery  upon 
the  ground  that  tbe  inaured  in  the  applica- 
tions made  false  and  material  answers,  this 
.  .  .  did  not  deprive  it  of  the  riglit  to  make 
the  defenae  that  the  insured  was  not  in 
truth  the  person  who  made  application  for 
the  insurance,  and  who  was,  in  fact  exam- 
ined, or  the  d^funaa  that  the  insurance  was 
procured  as  a  part  of  a  conapivacy  entered 
into  between  tbe  insured  and  others  who 
had  no  insurable  interest  in  her  life,  for  the 
purpose  of  practising  a  fraud  upon  the  com- 
pany. These  defenses  were  baaed  upon  fnda 
existing  independent  of  the  matter  con- 
tained in  the  application,  Tbe  failure  to 
comply  wilh  Ibe  atatute  t<n  pleading  the 
afiplicatiiOB}  denl«d  the  company  the  right 
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to  rtrist  the  pavmmt  of  the  polidM  Kpon 

defawM  arisiiig  out  of  the  appIiMtion.     It 

<W  not   prerrait  it  Iram   ihcnrlng  tbM  in 

other   r«Bpeots  outside  of  tbe  mutter 

t"D«d  is  the  applieaUca  the  pobnlta  h>d 

been  kvoidetl.     If  a  person  other  tfaui  the 

iniurpd  made  the  application  and  w«a 

sinined.  tJwre  was,  of  aniTte,  no  contract  at 

all  between  the  company  ud  tte  iusivad. 

And  BO,  if  the  inaurane e  was  obtained  aa  a 

part  o*  &  ronspiraey  entered  into  by  pcrutu 

haring  no  inHU-able  Inter«it  in  the  lite  of 

the  insnred.the  eoDtrwct  wm  lll^U, 

public    poUej,    and   DOMnforceable.      Thaae 

two   defenses   the   tompny  made,   and   the 

lower   ooart  properly   petmtted   wide  latj. 

tDde  in  the  examiaatioii  of  witneaHtH  whoM 

•ridence  teniM  to  support  than." 
Thia  CMe  is  apposite  here  bce«aM  the  rale 

Wttonneea    tbereia,    eipMBMd    in    general 

tertiu,    it   exceedingly   elenentary  and   ap- 

iJtcable  alike  to  all  obligations.     It  te  that 

a  contrmct  cmMtved  in  frwid  has  no  legal 

diataice,  and  that  thit  fact  may  be  Bhanm 

to  defeat  mn  action  brou^t  thereon.   Faelflo 

Mnt.  L.  Ina.  Co.  t,  Oiaaar,  21fi  Mo.  )oe,  dt. 

390.  46  L.R.A.(N.S.)    288,  ISO  8.  W.  54A. 

Thua  it  appears,  aside  frMU  the  iaappUea- 

bility   of    I   0987,   supra,   that   the   defease 

SHight  to  be  made  by  the  defendant  in 

special  onsver  and  croea  fasU,  that  no  e 
tract  had  erer  beai  made  between  it  and  the 
insured   should  hare  been  ]KTmittad.     The 
trial  court  therefore  erred  in  sustaining  tlie 
plaintiff's  dennirrer. 

II.  The  defoise  was  based  upon  the  theory 
that  the  contract  was  illtgal,  in  that  no  real 
agreonent  had  erer  been  altered  into  by 
the  partiea.  If  this  fact  be  eatabUthed,  then 
the  contention  of  tlte  defendant  may  be  sus- 
tained iip<»  a  brfiaier  principle  than  the 
determination  of  iU  rights,  Tiz.,  that  of 
public  policy.  But  is  this  defense  avaUatde 
under  a  general  denialT  Under  our  system 
«f  pleading  a  geneml  denial  raisea  an  iMue 
•s  to  eaiJi  of  the  material  all^[Ktlona  of  the 
petition.  !MtB  y.  Ateliison,  T.  ft  S.  F.  R. 
Co.  S8S  Mo.  loc.  cit.  177,  181  8.  W.  108; 
Kelerhcr  v.  llenderson,  203  Mo.  loc.  cit.  All, 
101  S.  W.  1083.  In  a  certain  data  of  cues, 
and  which  do  not  distinguish  betwoen  gm- 
eral  denial  and  tJie  general  issue  usually 
inrolTing  the  ri^t  to  the  posaession  of 
pnqierty,  it  is  hdd  that  the  defendant  may 
prwre  any  fact  which  goes  to  show  that  the 
^aintiff  uerer  hod  any  cause  of  action.  A 
compilation  of  this  claas  of  cases  ia  to  be 
found  in  Pattm  t.  Fok,  IW  Ho.  loo.  cit 
106,  00  S.  W.  287. 
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It  was  heW  in  Spragne  v.  Booney,  1(H 
Mo.  360,  18  S.  W.  505,  that  the  effect  of  a 
general  denial  ia  to  deny  the  legality  of  a 
c(»itra«t  sought  to  be  enforced,  and  to  au- 
thoriie  the  admiBaion  of  evidence  to  sliow 
that  the  same,  although  on  its  face  valid, 
was  intended  to  acc<Hup1i8h  an  ill^sl  ob' 
jecl.  This  case  was  expressly  overruled  in 
McDeamiott  t,  Sedgwick,  UO  Mo.  loc.  cH,' 
182,  39  S.  W.  7Te,  in  which  the  following 
ruling  was  announced;  Where  there  is 
nothing  on  the  face  of  the  petition  to  indi- 
cate other  than  a  valid  contract,  if  it  is  to 
be  iAvalidated  bj  some  extrinsic  matter, 
Bnch  waiter  nnst  b«  pleaded.  Thia  rtUinc 
is  In  humoay  with  the  ourrcot  of  author- 
ity, not  only  in  the  earlier  but  the  later 
rases  as  well.  School  Diet.  r.  Sheidley 
(School  Dist.  V.  Stodcing)  136  Mo.  loc.  dt. 
tJSO,  37  L.R_\.  40e,  60  Am.  St.  Hep.  676,  40 
S.  W.  856;  Bell  v.  Peper  Tobacco  Ware- 
house Co.  205  Mo.  loc.  cit.  493,  103  S.  W. 
1014 ;  Shonhoney  v.  Quiney,  0.  ft  K.  C.  R. 
Co.  231  Mo.  loc.  dt.  147,  13Z  S.  W.  1059, 
Ann.  Cos.  19I2A,  1143. 

Nothing  a|ipBaring  dm  the  faoe  of  the  peti- 
tion to  diMloae  the  fraud  on  which  the  codt 
tract  was  fmvded,  and  the  same  ttcing  sua- 
reptlble  of  formal  proof  without  a  showing 
I  legality,  the  defense  of  its  legal 
nonexistence  was  not  available  under  a  gen- 
eral denisL 

III.  The  jtMBder  of  the  general  denial, 
separately  stated,  with  that  of  the  speoial 
answer  and  cross  bill  is  exin-eesty  autiior- 
.»ed  by  statute  (Rer.  Stat.  1009,  |  1807) ; 
State  ex  rd.  Davis  r.  Rioters,  79  Ho.  SSSi 
Cobn  V.  Lehman,  93  Mo.  574,  6  S.  W.  267. 

The  special  answer  and  cross  bill  alleged 
with  Bufflcioit  certAinty  the  grounds  of  th^ 
defense  and  the  reaaons  for  the  afflrinative 
relief  prayed  for.  The  latter  consisted  in  a. 
jH'ayer  for  a  decree  concding  tha  policy, 
changed  the  action  at  law  into  one  in 
equity,  and  the  case  should  have  been  heoril 
by  the  court  and  not  by  a  jury.  Myers  v. 
Schuchmann,  182  Mo.  159,  81  S.  W.  618; 
Wendorer  v.  Balcer,  121  Mo.  273,  25  8.  W. 

8. 

For  thp  reasons  stated,  this  case  should 
be  reversed  ana  lemanded,  to  be  proceeded 
with  as  herein  indicated.    It  is  so  ordered. 

AU  «weur,  except  Blair,  J.,  not  sitting. 
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T.  T.  FORMAN  et  al.,  AM)t«., 


(ITS  K;.  547,  ISl  8.  W.  270.) 

Ineanince— 111  ustntCloB^  part  of  policy. 

1.  An  illuttration  exliibit«d  to  one  solic- 
ited for  life  inauraiice,  approved  in  writing 
by  a  general  officer  of  the  company,  and 
attached  to  the  policy,  with  the  undorttand- 
ing  on  the  part  of  tjie  insured  that  at  the 
termination  of  the  accumulation  period  he 
akould  select  one  of  the  optioBs  «et  out  in 
the  illuatration,  becomes  a  part  of  the  con- 
tract and  the  insurer  must  settle  according 
to  the  figures  therein  set  out,  w))cther  the 
policy  is  actually  entitled  to  the  amount 
specified  or  not. 

For  other  ca»e»,  tee  Conlraclt,  I.  f,  i»  Dig. 
isa  N.  8. 

Same  —  constraction    of    policy  —  eSect 
ot  flcurea. 

2.  A  statement  in  an  illustration  attached 
to  a  life  insurance  policy  that  Imared  would 
have  a  right,  at  the  termination  of  the 
aeetvnnlatioa  period,  to  draw  a  specified 
aeuMint  of  aiirplus,  controls  provisions  in 
the  application  that  insured  agrees  to  accept 
tike  insurer's  apportionment  of  surplus,  and 
in  the  policy  that  the  policy  will  be  credited 
with  its  distributive  share  of  surplus,  and 
in  the  illustration  that  the  surplus  will 
necessarily  depend  upon  aubeequent  experi- 
ence and  that  the  figures  are  correct  as 
baaed  upon  experience  of  the  company. 
For  other  com*,  tee  Iniurance,  YI.  c,  S,  in 

Dig.  X~5t  JV.  B. 

(January  30,  1917.) 

APPEAL  by  plaintiffs  frmn  a  judgment  of 
the  Circuit  Court  for  Fayette  County 
in  defendant's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  un  a 
life  insurance  policy.  Reversed. 
The  facts  are  stated  in  tlie  opinion. 
Messrs.  M.  Don  Forman.  Judge  Mat- 
Uiew   Walton,    and    John   Shannuu.    for 

Appellants  were  entitled  to  a  judgment 
for  the  amount  sued  for  upon  a  construction 
of  the  policy  as  modiAed  by  the  illustration. 

Equitable  Life  Assur.  Soc.  v.  Winn,  137 
Ky.  846,  28  L.R.A.(N.S.)  558,  128  S.  W. 
133;  Pierce  v.  Equitable  Life  Assur.  Soc. 
145  Mass.  58,  I  Am,  St.  Rep.  43S,  12  N,  E. 
858;  Fuller  v,  Knapp,  24  Fed.  100,  37  Fed. 
163;' Equitable  Life  AB8\ir,  Sof,  ».  Hardin, 


Note.  —  For  representation 
to  accumulations,  dividends,  surplus,  etc, 
of  insurance  policy,  see  annotation  follow- 
ing Luellai  V.  New  York  L.  Ins.  Co.  post. 


lU  Ky.  51,  178  8.  W.  11N>|  WUt*  v.  Provi- 
dent Life  ft  T.  Co.  XS7  Pa.l7S,  86  AU.  463; 
Grange  v.  Petui.  Mnt.  L.  Ina  Co.  2S6  Pa. 
320,  84  AU.  302. 
The  illuetraticot  is  a  part  of  the  contract 


O'Neill  V.  Oaledonlan  Tna  Co.  IM  Cal. 
310,  136  Pac.  1121;  New  York  t  P.  S.  S.  8. 
Co.  T.  .£tna  Ins.  Ca  192  Fed.  212;  Frank- 
fort Marine  Acei.  t  Plate  Olaaa  Ins.  Co.  v. 
California  Artiatle  MeUl  k  Wire  Co,  28  Cal. 
App.  74,  151  Pae.  17«;  Equitable  Life 
Asmr.  Soc.  v.  Meuth,  146  Ky,  100,  110  S.  W. 
167,  Ann.  Cas.  IBISB,  Ml;  Timlin  v.  Equi- 
table Life  Aaaur.  Soe.  141  Wia  27S,  134 
if.  W.  B63;  1  EUiott,  Contr.  f  71;  Southern 
Mut.  L.  loa  Co.  T.  Montague,  84  Ky.  063, 
4  Am.  St.  Kep.  218,  2  S.  W.  443;  Southern 
Ina  Co.  T.  Milligan,  164  Ky.  21«,  167  B.  W. 
37;  Ligon  v,  Minton,  ^  Ky.  — ,  126  S,  W. 
304;  Drake  v.  Holbrook,  28  Ky.  L.  Bep. 
1319,  9e  S.  W.  297;  Prewitt  v.  Trimble.  92 
Ky.  178,  3«  Am.  St.  Bep.  68«,  17  S.  W.  866: 
Long  T.  Douthitt,  142  Ky.  427,  134  8.  W. 
463. 

The  issue  and  delivery  of  the  illustraticai 
was  binding  aa  appellee. 

Misrisnppi  Valley  Ins.  Co,  v.  Neyland.  (^ 
Bush,  430;  Powell  v.  ConUnental  Ins.  Co. 
97  S.  C.  375,  81  S.  B,  064;  Independent 
Order  of  Foresters  v.  CunninglMin.  1S7 
Tenn.  621,  168  S.  W.  192;  National  Live 
Stock  Ids.  Co.  t.  Jadcson,  1«0  Ky.  228,  1«» 
S.  W.  695;  Queen  of  Arkansas  Ina  Co.  v. 
Molone,  111  Ark.  229,  16S  S.  W.  772;  Schu- 
ler  T.  Metropolian  L.  Ina  Co.  191  Uo.  52. 
176  S.  W.  276;  Godfray  v.  Atlantic  Horse 
Ins,  Co.  IM  N.  C.  238,  84  8,  E.  339;  Wright 
V.  Northweatem  Mut.  L.  Ins.  Co.  91  Ky. 
206,  IS  S.  W.  242;  Phcenix  las.  Co.  v. 
Spiers,  87  Ky.  86,  8  S.  W.  463;  Hartfonl 
Life  k  Annuity  Ina  Co.  v.  Haydon,  90  Ky. 
30,  13  8.  W,  686;  Waahlngton  L,  Ina  Co. 
V,  Menefee,  107  Kv,  249,  68  S,  W.  260;  Peli- 
can Assur.  Co.  V,  Sohildkneoht,  128  Ky.  351, 
108  S.  W.  312;  Coooectleut  Indemnity  Asso. 
V.  Crogan,  21  Ky.  L.  Rep,  717,  02  S.  W.  959. 

The  application  is  not  a  part  of  the  con- 
tract. 

Keller  t.  BqaitaMe  F.  Ins.  Co.  28  Ind. 
170;  Breaden  v.  Western  t  Soutliem  L.  Tns. 
Co.  148  Ky.  488,  148  S.  W.  1104;  Wesiern 
k  S.  L,  Ina  Co.  v.  Qalvln,  24  Ky,  L.  Rep. 
444,  68  S.  W.  flli6;  Manhattan  L.  las.  Co. 
V,  Myers,  109  Ky,  378,  59  S.  W.  30;  Provi- 
dent 8av,  life  Ataur.  Soc.  v.  Ptiryrar,  IMt 
Ky.  381,  69  S.  W.  15. 

Meaars.  Hobaon  A  HnAiaon  also  for  ap- 
pellunts. 

llessrs.  Frederick  L.  Allen.  George  R. 
Hunt,  GrabtM  A  Orubbs,  and  Bruce  Jk 
Bullitl.  for  appelleei 

The  illustration  ia  not  a  guaranty  aa  to 
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the  rarplua.  but  •  mere  repres«nUtion  of 
vhat  the  reautts  irould  be  if  the  comptuif 'a 
put    experience    was    reproduced    in    the 

Provident  Smr.  Life  Assur.  8oc.  t.  With- 
ers, 132  Ky.  641,  118  8.  W.  360;  I.angdoa 
r.  Northweatern  Mut.  L.  Ins.  Co.  109  N.  Y. 
188,  92  N.  E.  «0;  UnlenDjer  t.  Mutual  L. 
Ins.  Co.  128  App.  Dip.  815,  118  N.  Y.  Supp. 
i21:  Grange  v.  Pcnn  Mut  L.  Im.  Co.  235 
Pa.  32a,  M  At).  3fl«. 

Hie  illuBtratioD  forms  no  pkit  of  the 
piriicy  of  insurance. 

Provid«it  Sav.  Life  Assur.  Soc.  v.  With- 
ers, sopr>;  Williains  t.  New  York  L.  Ins. 
Co.  122  Hd.  141,  89  AtL  97;  Coolej,  Briefs 
M  bu.  p.  663;  Ruse  v.  Mutual  Ben.  L.  Ins. 
Co.  23  N.  Y.  518;  Oemania  L.  Ins.  Co.  v. 
Bonldin,  100  Miss.  660,  66  So.  609;  Mitcln- 
tyre  v.  Cottoa  States  L.  Ins  Co.  82  Ga.  4TS, 
»  S.  R.  1124;  Odell  V.  Manhattan  L.  Ins.  Co. 
15  Ohio  L.  J.  197 ;  Msnsileld  r.  Cincinnati 
Ice  Co.  11  Ohio  Dec  Beprint,  S17;  Union 
Cent.  L.  Ins.  Co.  v.  Hook,  62  Ohio  St  206, 
SS  N.  E.  M6;  Knickerbocker  L.  Ins.  Co.  t. 
Heidel,  8  Le«,  438;  Tovnaend  v.  Equitable 
L.  Assur.  Soc  263  III.  433,  106  N.  E.  324. 

There  is  no  ground  for  tiie  charge  that 
the  illustration  quoted  was  »  fslae  represen- 
tation, knomi  to  be  sacfa  and  tnsde  to  pro- 
core  the  insurance  by  deceit. 

Provident  Sar.  Life  Aasur.  Soc.  t.  With- 
ers, 132  Ky.  648,  116  S.  W.  360;  Langdon 
y.  Northweaten)  Mut.  L.  Iria.  Co.  199  N.  Y. 
ISS,  92  N.  E.  440;  O'Brien  v.  Equitable  Life 
Amnr.  Sec.  173  Mich.  432.  138  K.  W.  1088; 
New  York  L.  Ins.  Co.  v.  McMaster,  30 
C.  C.  A.  632,  87  V.  8.  App.  838,  87  Fed.  83; 
Tourtellotte  y.  Xew  York  L.  Ina.  Co.  155 
Wis.  455,  144  N.  W.  1117;  Keithley  v.  Mu- 
tual L.  Ins.  Co.  271  111.  664,  111  N.  K.  S03. 

In  the  abecnc«  of  fraud  or  mistake  the 
appellants  are  bound  by  the  principles  and 
metbode  adopted  by  the  Mutual  Life  in  de- 
termining and  apportioning  surplus. 

Gre^  V.  Equitable  Life  Assur.  Soc.  160 
IT.  Y.  19,  46  L.E.A.  288,  73  Am.  St.  Bep. 
859,  54  N.  E.  712;  Gadd  v.  Equitable  Life 
Asaur.  Soc.  97  Fed.  834;  F.quitable  Lite 
Aasur.  Soc.  v.  Brown,  213  IT.  S.  25,  53  L.  ed. 
682,  29  Sup.  Ct.  Bep.  404;  Fuller  v.  Knapp, 
24  Fed.  100;  New  York,  li.  E.  A  W.  ?.  Co. 
y.  Niekals,  119  U.  S.  21)6,  30  L.  ed.  303,  7 
Sup.  Ct.  Kep.  209;  Peters  v.  Equitable  Life 
.\aaar.  Soc.  200  Masa.  570,  86  N.  E.  883; 
Equitable  Life  Assur.  Soc.  v.  Weil.  103  Miss. 
186,  60  So.  133,  Am.  Cas.  ISISB,  636. 

Oral  statements  and  reprraent&tions  of 
soliciting  agents  are  not  binding  upon  the 
cmnpany,  and  cannot  vary'  fJia  written 
policy. 

Jefferson  v.  Kew  York  L.  Ina.  Co.  161  Ky. 
609,  152  S.  W,  780;   Travelers'  Ins.  Co-  v. 
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Myera,  «Z  Ohio  St.  629,  49  L.|LA.  760,  67 
"  i:.  46S;  Northern  Assur.  Co.  v.  Qrimd 
'  BMg.  Aaso.  18S  U.  S.  308,  4A  li.  ed. 
21);  Mutual  L.  Ins.  Go.  t.  Uiltom-Grean,  241 
U.  S.  613,  60  L.  ed.  1202,  38  Sap.  Ct.  Bep. 
67S;  Douglas  y.  Knickerbocker  L.  Ins.  Co. 
"  N.  Y.  492;  Donoho  v.  BquiUMe  Life 
lur.  Soc.  22  Tex.  dr.  App.  198,  64  a  W. 
645;  Fowler  v.  MistropoUtM  L.  Ina.  Co.  116 
N.  Y.  389,  6  L.R.A.  806,  22  N.  K  676. 

By  Ky.  Still  |  6M,  no  paper  can  be  part 
of  «  WBtnct  of  ioauraaee  unless  it  ia  idiysi- 
cally  att«chfid  thereto. 

Snedeker  v.  MetropoHtan  L.  Ina.  Co.  160 
Ky.  119,  189  S.  W.  570;  Eice  v.  Rice,  23 
Ky.  L.  Bep.  835,  63  S.  W.  5861  Provident 
Sav.  Life  Aasur.  Soc  t.  Elliott,  29  Ky.  L. 
Bep.  552,  93  S.  W.  669;  Southern  SUfes 
Mut.  Life  Ins.  Co.  v.  Herlihy,  138  Ky.  359, 
128  S.  W.  Bl;  Ferlage  v.  Supreme  Tribe 
B.  H.  163  Ky.  646,  166  S.  W.  139;  American 
Guild  V-  Wyatt,  126  Ky.  44,  100  S.  W.  288; 
Provident  Sav.  Life  Assur.  Soc.  v.  Pufyear, 
Ky.  381,  59  S.  W.  15;  Provident  Sav. 
Life  Assur.  Soc.  r.  Withers,  132  Ky.  341, 
lie  S.  W.  360. 

The  illustration  was  a  mere  estimate 
based  on  previous  experience,  and  it  did  not 
guarantee  that  the  surplus  on  the  policy 
rould  in  twenty  years  amount  to  f99fl,08. 

Truly  V.  Mutual  L.  Ina.  Co.  108  Miss.  453, 
68  So.  970;  Tourtellotte  v.  New  York  L.  Ins. 
Co.  15S  Wis.  455,  144  N.  W.  1117;  O'Brien 
V.  Equitable  Life  Assur.  Soc  173  Mich.  432, 
138  N.  W.  1086;  Williams  v.  New  York  L. 
Ins.  Co.  122  Md.  141,  89  Atl.  97. 

CnrroU,  J.,  delivered  the  opinion  of  the 

On  April  18,  1892,  the  Mutual  Lite  In- 
surance Company,  by  its  policy  of  that  date, 
insured  the  life  of  the  appellant  T.  T.  For- 
man,  for  82,000,  the  policy  being  payable  to 
his  wife.  The  policy  contained  this  clause: 
"This  policy  is  issued  on  the  twenty-year  dis- 
tribution plan.  It  will  be  credited  with  its 
distribHtive  share  of  surplus  apportidhed  at 
the  expiration  of  twenty  years  from  dale  of 
issue.  Only  twenty-year  distribution  poli- 
cies in  force  at  tlie  end  of  such  term  and 
entitled  thereto  by  year  of  issue  ehall  share 
in  auch  distribution  of  the  surplus;  and  no 
other  distribution  to  auch  policies  shall  be 
made  at  any  previous  time.  All  surplus 
so  apportioned  may  bo  applied  at  the  end  of 
such  period  to  purohaae  an  annuity  or  may 
then  be  drawn  in  cash." 

Forman  kept  the  policy  in  force  until 
April  16,  1912,  twenty  years  after  the  date 
of  its  iasuaW  at  which  time  he  was  notifled 
that  the  aureus  dividend  on  hia  policy  waa 
(518,28,  and  that  he  eouk)  either  draw  t^is 
amount  in  cash  or  could  sdect  tmj  me  «f 
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the   Bereral   other   equivalmt   optl< 
Tided  in  the  policy.    Forman  elected  to  re- 
ceive  the  mirpluB  dividend  in  caeh,  and 
cordingly  the  sum  of  861S.2B  wna  paid  to 
klm,  with  Ute  stipulation  that  it  should 
prejudice  his  right  to  rerover  from  the  et 
panj-  the  differeope  between  the  amoimt 
reived  and  S9M.0S,  the  amount  he  claimed. 
The  company  declinirg  to  paj  the 
claimed   by   Fonnan   as   cash   iurplus,   viz., 
C99fl.0S,  he  hrought  this  anit  to  recover  the 
difference  between  $SI8.28  and  99M.08,  and, 
the  lower  court  having  dismisned  his  peti- 
tion, he  prosecutea  this  appeal. 

Fonnan  JngiBta  that  he  is  entitled  to  the 
difference  bettveen  the  amount  paid  and  the 
amount  claimed,  upon  the  ground  that  the 
company,  at  the  time  the  policy  waa  de- 
livered to  and  accepted  by  him,  guaranteed 
that  the  surplua  dividend  at  the  expiration 
of  twenty  years  would  be  $068.08,  and  upon 
the  further  ground  that,  on  a  fair  accoimt- 
ing  of  the  eurplua  to  which  hia  policy  was 
entitled,  he  would  receive  the  sum  claimed 
by  him. 

Aa  we  have  reached  the  conclusion  that 
Forman  is  entitled  to  the  relief  Bought, 
upon  the  ground  that  the  company  guaran- 
teed, aa  a  part  of  the  contract  of  insurance, 
that  it  would  pay  to  him  aa  aurplua  earned 
by  his  policy,  at  tlie  end  of  twenty  years, 
$998.08,  we  do  not  find  it  necesaary  to  enter 
into  a  couaideration  ot  the  queation  whether 
a  fair  accounting  would  ahow  bim  entitled 
to  $996.08  or  any  larger  aum  than  the  com- 
pany paid. 

Forman  in  bis  deposition  says  that  Dr. 
H.  D.  Hodman,  who  was  then  an  agent  for 
the  company,  solicited  him  to  take  out  a 
policy  in  the  company,  and,  aa  an  evidence 
of  the  inviting  qualities  of  the  policy,  sub- 
mitted to  him  an  "illustration."  Tliia  "il- 
lustration" consisted  of  two  pages;  on  one* 
was  some  illustrated  matter  and  the  signa- 
ture in  writing  of  F.  Scbroider,  assiatant 
secretary,  attested  by  the  seal  of  the  com- 

*  The  page  referred  to  was  as  follows: 

lDOom«  Lif  ft  Palifly 

i»iied  by 

the  Malual  lAh  Inniru»  CompaBv 

of  Nb*  Yotk, 

Rinbud  A.  McCurdy.  Pnaidaat. 

MS]  .000.000 


And 


futnra  payiiMnta. 
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pany,  and  on  the  otler  was  the  following 
printed  and  written  matter: 

\(B  30  Pi«u«  indone  m  eornet    Frem.  (63.30. 

llUsmtioii 

T.  T.  Focmui  No.  406382 

Income  Lils  Poliay 

Pmt  V»lne,  12.000. 

RcHrvF,  tSSLU. 

Thie  form  of  eontnct  iv  new  md  orlEin^  in  its 

entul  featuree.    Under  it  Utt  polieyboMv  iiMM  ht- 
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vbited.     The  euta  and  » 
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Taluts  Inrlude  Ibe 


Ftnente  will  neceonrity  depend  upDD  iiib 
ietin.  Ttae  Biirplug  itmorporated  with  I 


in  peUct  «<II«u»l>  a/  nun 
M  the  End  of  Tweoty  Yiw 


■■A" 

SSi' 

ed   lurpliu  u   paid-up  iiuur- 

AtDwrth 

>n>oi.Tit  of  the  oriciiuJ  iiuur- 
■neo   i.i>d   continue  the   nm- 

C«h  8«rplu. 

Li?el"'^e 

oridiiwl   inmininiB,  partidMt- 

tias.3s 

Ot"E" 
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He  further  teatiflos  J^t  he  wm  at- 
tracted by  the  options  set  out  in  the 
illustration  and  aaid  to  Dr.  Hodman,,tLat 
this  illustration  appeals  to  rae,  and  aifter 
conference  with  him  the  result  of  it  wa» 
that  T  informed  him  that,  if  he  would  have 
the  illustration  which  he  presented  to  me 
approved  by  aome  general  officer  of  the 
company,  I  would  take  out  the  policy.  He 
agreed  to  this,  and  while  perhaps  there  waa 
nothing  said  in  the  a.ppltcation  with  refer- 
ence to  the  iUuatration  being  made  a  part 
of  the  policy,  I  had  Dr.  Rodman's  agree- 
ment that  it  should  be  so  approved  and  at- 
tached to  the  policy,  and  he  made  his  word 
good,  At  the  head  of  the  illustration  im 
pencil  memorandum,  which  I  believe  to  be 
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in  Uw  hmodwriting  of  Dr.  Kodmui,  are  theM 
wQrda,  now  quite  indiatinct  with  age,  fta 
ftdlowa;  "Please  indorce  as  correct."  I 
believe  that  to  be  the  ideutlcol  paper  which 
wu  filled  in  by  Dr.  Bodman  as  the  dclend- 
ant's  agent,  and  believe  tflutt  it  ia  the  iden- 
tical paper  sent  by  Dr.  Rodman,  as  agent, 
to  the  defendant,  along  with  the  application 
whi^  I  made  for  insurance  in  defendajit 
company.  When  the  policy  was  returned 
to  me  fluit  illustration  was  dated,  as  I  read 
it,  the  same  date  with  the  policy,  and 
waa  physically  attached  to  the  policy  when 
the  same  was  delivered  to  me  by  Dr.  Rod- 
man as  the  contract  of  insurance  with  the 
aunprnay.  It  was  attached  by  mucilage  or 
pasto  to  the  policy,  I  desire  to  call  atten- 
tion ta  the  fact  that  the  illustration  ia 
signed  "P.  Schroider,  Assistant  Secretary," 
whose  Dome  is  signed  to  my  policy  contrMt, 
and  his  signature  to  the  policy  appears  to 
be  in  the  same  handwriting  aa  the  signature 
of  F.  Schroider,  assistant  secretary,  on  the 
illustration.  Therefore  I  believed  at  the 
time,  and  believe  now,  that  I  was  getting 
the  approval  of  the  illustration  by  a  general 
officer,  or  two  general  officers,  or  three  gen- 
eral officers  of  the  defendant  company.  I 
say  three  because  there  are  some  cabalistic 
signs,  "Correct,  J.  W.,"  on  the  back  of  the 
iUjBtration  that  I  have  never  been  able  to 
ligure  out,  but  it  looks  like  somebody  who 
had  authority  to  handle  such  papers  had 
indoraetl—it  correct  besides  Stewart  and 
Schroidec^  It  is  perhaps  needless  for  me  to 
say,  but  I  do  state  it,  and  it  is  a  fact,  that 
the  representations  made  to  me  by  Dr>  Rod- 
nan  and  approved  by  these  officers  of  the 
company,  and  the  contents  of  the  illustra- 
tion, induced  me  to  take  out  this  contract 


On  further  sxamination  in  chief  he  wM 
asked,  and  sDid: 

Q.  I  will  ask  you  if  the  illustration  blank 
which  yon  teetitted  was  attached  to  the 
policy  at  the  time  of  its  delivery  to  you  waa 
not  exhibited  to  you  by  the  agent  of  the 
company  who  solicited  the  insurance,  prior 
to  the  time  that  you  signed  the  applicationf 

A.  I  have  so  teatiiled,  and  believe  that 
those  figures  are  Dr.  Hodmaa's  figures  Ail- 
ing in  the  blanks,  and  that  it  was  seat  on 
and,  I  believe,  stamped  in  Kew  Yoiii.  and 
was  undoubtedly  attached  to  the  policy,  aad 
delivered  to  ae  on  or  about  the  middle  of 
April,  1S92. 

<J.  r  will  aalc  yon  whether  or  n<*  you  re- 
quested Dr.  Rodman,  as  agent  of  the  com- 
pany, l>efore  you  accepted  the  policy  whieh 
was  lastted  upon  the  application,  to  forward 
the  figures  whleh  he  bad  made  and  which 
appear  upon  the  illustration,  to  the  com- 
pany for  its  *pf>roval. 

A.  I  did,  and,  aa  I  recall,  it  was  made  a 
condition  precedent  to  my  taking  the  in- 


<hi  crose-^iTBi  inattott  he  was  aalud,  and 
a*id; 

Q.  Bubaaquesit  to  the  application  being 
made  by  you  the  policy  came  back  from 
Xew  York  and  waa  deliverad  to  you  hj  Dr. 


A.  I  think  that  ia  ri^L    I  am  sure  it  is. 

Q.  You  have  teatified  to  the  fact  that  the 
paper  c«Ued  "an  illuatration"  in  your  suit 
and  in  this  aeti«a  was  fast«aied  to  the  policy 
by  mucilage  I 

Q.  Ton  dont  know  whai  that  waa  done, 
do  yoal 
.  A.  I  do  not. 

Q.  In  other  words,  you  are  not  advised  as 
to  whether  that  illustration  was  pasted  on 
the  policy  at  the  home  office  or  at  the  office 
in  Lexington! 

A  I  mily  know  that  it  was  physically  at- 
tached to  the  policy  whea  it  was  ddivered 
to  me  by  Dr.  Rodnoan  ia  Lacington,  Ken- 

LJU1.19I8F. 


Q.  Do  you  -lecall  any  conversation  with 
Dr.  Rodman  at  or  about  the  time  of  the 
delivery  of  the  policy,  or  previous  thereto, 
in  whidi  he  said  to  you,  in  substance,  that 
he  had  submitted  the  illustration  to  the 
company  and  it  had  been  approved  T 

A.  I  don't  remember  that,  because  the 
illuatration    came    back     along    with    the 

Q.  With  the  marka  and  notatima  which 
now  appear  upon  it? 

A.  That  paper  ia  absolnt«Iy~~ unaltered, 
except  as  it  may  have  become  obscure  hj 
age  from  the  time  it  was  attached  to  that 
policy  until  the  present  day. 

Dr.  H.  D.  Rodman  testified,  but  there  ia 
no  conflict  between  hia  evidence  and  that 
of  Mr.  Fonnan  as  to  what  transpired  when 
the  policy  was  being  solicited,  or  after' 
wards,  or  in  regard  to  the  circUmstancea 
related  by  Mr.  Foiman  in  leapect  to  the 
paper  called  "illustration."  Dr.  Rodman 
further  said  that,  in  soliciting,  insurance 
agents  of  the  company  at  that  time  did  use 
such  papers  as  this  "illustration."  but  he 
also  expressed  the  opinion  that  they  were 
not  a  part  of  the  contract  of  insiiraiicf. 

In  order  that  the  issue  upon  which  we 
propose  to  rest  our  decision  may  be  oleavly 
understood,  it  may  tie  well  to  briefly  restate 
the  evidence  on  the  RUhject  of  this  "illus- 
tration," and  the  contentions  of  the  rpapec- 
tive  parties  to  this  litigation.  We  think 
the  evidence  ahowa  in  a  very  satisfactory 
way  that  Mr.  Forman  was  induced  to  taka 


di,  Google 


a34 


KENTC'CKY  COLTtT  OF  APPEALS. 


the  policy  of  insurance  upon  the  faith  of  the 
repreaentatiooi  as  to  wliat  options  he  vrould 
have  the  benefit  of  at  Um  espiration  of 
twenty  yeaij,  as  they  nera  atatM)  in  the 
pEiper  tlut  will  be  called  "illujitration,"  and, 
furthermore,  that  (be  declined  to  take  out 
a  policy  until  this  "il]u8tja.tion"  waa  ap- 
proved by  a  g^eral  officer  of  tike  company 
at  the  home  office  in  New  York,  and  phyai' 
cally  ftttaclied  to  the  polity.  He  was  not 
willing  to  acc^  the  representations  of  the 
iMilioiting  agent  aa  to  tiie  correctaeaB  of  the 
Btatonents  set  forth  in  thla  "iUuat ration," 
nor  was  he  willing  to  content  that  this 
•oUciting  ag«nt  might  attempt  to  make  this 
"illnstratiMi"  a  part  of  the  policy  contraot. 
He  wanted  to  be  sure  that  this  "illustra-. 
tkm"  w;aa  approved  by  eone  autJiorised  offi- 
cer of  the  company  and  made  a  part  of  the 
policy  contract  under  the  direction  of  Bonie 
authorized  ofBoer,  and  so  the  "illuBtratton" 
WAS  sent  by  the  solicitii^  «g«nt  to  the  home 
office  of  the  company  in  the  city  of  New 
York,  and  its  authenticity  was  voiudted  for 
by  the  ugoatare  in  writing  of  the  assistant 
secretary  of  the  company  at  the  home  office, 
the  same  person  whose  signature,  in  the 
same  handwriting,  appears  on  the  policy 
contract,  wiUi  the  seal  of  the  company  at- 
tached to  ^ 

It  la  also  a  fair  aaaumptioo  that  at  the 
home  office  of  the  compuiy  the  "illustra- 
tion" wajs  physically  attached  to  the  policy 
contract,  at  the  time  its  verity  was  attested 
by  the  assistant  serxetary.  After  thin  was 
done,  and  when  the  policy  contract  with  the 
"illustration"  physically  attached  to  it,  Bub- 
sei'tbed  to  and  attested  in  the  manner  in- 
dicated, was  prfasented  to  Mr.  Forman,  be 
accepted  the  policy. 

Upon  this  state  of  facts  it  is  insisted  in 
behalf  of  Forman  that  this  "illustration" 
became  and  continued  to  be  a  part  of  the 
policy  contract,  as  much  so  as  if  what  it 
contains  had  been  incorporated  in  the  policy 
contract  itaelf;  or.  In  other  words,  that  the 
"illustration"  and  what  may  be  called  the 
policy  contract  proper  ere  to  be  treated  as 
one  contract,  and  the  rights  of  the  parties 
determined  from  a  consideration  of  these 
two  papers,  looking  at  them  as  one  contract 
and  the  only  contract  between  the  parties. 
On  the  other  hand  the  arj^ment  for  the 
company  is  that  the  "illuHt  ration"  is  not, 
and  never  was,  a  part  of  the  contract  of 
insurance;  that  it  waa  only  an  adrertialng 
illustration  of  what  the  oomi»ny  believed 
the  options  would  amount  to  at  the  end  of 
twenty  years.  It  is  a  further  argument 
that,  even  thoi^h  the  "illustration"  should 
be  treated  as  a  part  of  the  contract  of  In- 
surance, it  does  not  constitute  a  guaranty 
or   promise  that  the   aaiouats   mentioned 
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therein  would  be  paid  to  the  policyholder  at 
the  end  of  twenty  years. 

In  considering  first  the  question  whether 
this  paper  designated  as  "illustration"  Is 
to  be  treated  as  a  part  of  the  contract  of 
insurance,  we  have  been  furnished  with 
much  authority  In  support  of  their  respec- 
tive contentions  by  opposing  counsel,  but 
none  of  the  cases  relied  on  develop  statei 
of  fact  like  those  Ippetiring  in  this  record 
as  we  have  set  them  out. 

The  case  of  Southern  Uut.  L.  Ins.  Co.  v. 
Montague,  S4  Ey.  SB3,  4  Am.  St.  Bep.  818, 
2  S.  W.  443,  was  a  suit  by  Montague,  a 
policyholder,  to  compel  the  insurance  com- 
pany to  issue  to  him  a  paid-up  policy.  The 
company  resisted  this  suit  upon  the  ground 
that  the  policy  contract  did  not  obligate  it 
to  Issue  such  a  policy.  In  avoidance  of  this 
defense,  Montague  relied  upon  a  punphlet 
issued  by  the  company  setting  forth  what 
it  would  do,  including  the  isaual  of  the  char- 
acter of  policy  demanded  by  him.  In  con- 
sidering the  effect  of  this  pamphlet  which 
was  held  by  the  court  to  be  binding  on  the 
company,  the  court  said: 

"At  the  titne  the  general  agent  of  the 
company  solicited  the  insurance  frcau  the 
appellee,  ...  he  presented  and  deliv- 
ered to  him  a  pamphlet  issued  by  the  com- 
pany, with  the  names  of  its  officers  and 
executive  committee  indorsed  upon  it,  set- 
ting forth  the  nature  and  advantage  of  life 
insurance,  and  particularly  in  the  Southern 
Mutual  Life  Insurance  Cimpany.  .  .  . 
This  pamphlet  reads:  '.  .  .  Those  desir- 
ing to  discontinue  payments  of  the  annual 
premiums  may,  after  ths  paymoit  of  four 
annual  premiums  on  the  lit*  plan,  or  two 

the  t«n-year  or  endowment  plans,  dispose 
of  their  policies  to  the  company,  in  which 
caw  tjiey  will  reoeite  tiM  «qnitaMa  value, 
either  in  cash  or  a  policy  of  inanrance  will 
be  issued  for  a  Axed  sum,  payola  at  death.' 

"This  pIsA  of  insursBce  the  oonipany, 
through  its  chief  officers,  presented  to  the 
people  of  the  state,  by  ita  authorized  ageota, 
with  insurance  policies  draft«d  in  the  man- 

and  iorm  M  the  one  delivered  to  tfa« 
appellee.  It  Is  not  pretended  that  any  part 
of  this  pamphlet  waa  embodied  in  the  in- 

noe  policy,  but  it  is  alleged  by  the  ap- 
pellee that  it  waa  represwited  by  the  agent 
of  the  company  that  the  stipulations  in  said 
pamphlet  formed  a  part  of  the  contract,  and 
that  after  the  payment  of  the  premiuma, 
four  in  number,  the  policy  could  not  be  for- 
feited to  the  extent  of  the  payments  made. 
The  appellee  paid  nine  premiums  and  failed 
pay  the  tenth,  and  It  is  now  claimed  that 
is  not  entitled  to  a  paid-up  policy  b»> 
cause  the  verbiage  of  As  pamphlet  'was  not 
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*mbodied  in  the  policy.  The  fact  of  the 
pxhiliition  of  the  pamphlet,  and  the  repre- 
9«nlBtionB  made  by  the  company's  agent, 
Thich  are  admitted  by  the  appellant,  and 
•sttiPiiished  by  the  teatimony  of  the  agent 
whose  duty  it  was  to  solicit  aubacriptiont 
upon  the  representattrma  contained  in  it; 
nude  that  a  part  of  the  agreement.  .  .  . 
Tht  printed  pamphlet  waa  not  only  the  in- 
dneemeBt,  but  formed  a  part  of  the  con- 
•ideration  for  which  the  premium  notca 
Tere  executed  and  the  contract  entered  into 
by  the  aaaured.  The  rights  of  the  aaaured 
aoder  it  waa  the  prime  cause  for  hia  ac- 
t^ing  the  policy,  and  gave  the  appellant 
a*  an  inaurance  company,  as  it  maintained, 
the  preference  oi-er  all  others,  and  to  bold 
tbat  it  was  not  intended  aa  a  part  of  the 
outTact  would  be  suataining  a  fraud  that 
no  court  of  conacience  could  aanction." 

In  Equitaltile  Life  Asaur.  Soc.  t.  Meuth, 
145  Ky.  160,  140  S.  W.  157/  Ann.  Caa. 
J9I3B,  661,  privilegea  indorsed  on  the  back 
of  the  policy  in  pencil  writing,  which 
tcatilied  by  the  insured  to  have  been  o 
policy  when  he  received  it,  were  held  to  be 
a  part  of  the  policy  contract,  Blthbiigh  there 
waa  no  referenoe  in  the  printed  or  written 
parta  of  the  policy  contract  to  these  figures 
aad  the  court  said:  "When  the  president 
aigned  his  name  on  the  face  of  the  poli 
with  his  name  printed  under  what  was 
ihe  bade  of  the  policy,  he  made  the  whole 
policy  the  contract  of  the  company." 

In  Timlin  v.  E<(iiitable  Life  Aasur.  Soc. 
141  WiB.  278,  124  N.  VV.  253,  the  facts  were 
tbeae:  Timlin  took  out  a  policy  of  inaur- 
aace  in  the  Equitable  Society  for  $1,000  on 
Ihe  twenty-year  plan.  There  were  certain 
■iptiune  aUoired  the  insured  in  the  body  of 
the  policy,  and  there  was  attached  to  the 
policy  by  »  pin  a  small  abeet  on  which  there 
waa  MTtain  printed  and  written  matter. 
This  paper  waa  very  much  lilce  the  "Jllua- 
1  ration"  in  this  case,  and  act  out  the 
amounta  that  the  insured  would  get,  at  the 
c^ration  of  twenty  yeara,  in  selecting  one 
•rf  the  optiona  described  in  the  policy.  At 
the  expiration  of  twenty  yeara  the  insured 
elected  to  accept  the  benefits  of  one  of  the 
uptiona  mentioned  in  the  policy,  and  the 
I^quitable  Society  offered  to  pay  him  the 
amount  of  the  option,  according  to  its 
method  of  calculating  the  amount  due.  The 
insured  refused  to  accept  tlie  proposition, 
aad  iBsieted  that  he  was  eotitled  to  the 
amoont  stipulated  for  in  the  paper  pinned 
to  the  policy.  In  the  opinion  the  policy 
proper  was  described  as  "A,"  and  the  paper 
attached  was  described  as  "B,"  and  the 
qnestiou  for  deciaion  in  the  case  was 
whether  the  paper  B  waa  a  part  of  the 
policy  contract  A.    In  disposing  of  the  case 
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the  court,  in  the  course  of  the  opinion  hoM- 
ing  that  the  paper  B  waa  a  part  of  the 
contract,  said: 

"In  the  light  of  the  facts  and  eircum- 
atances  shown,  plaintiff's  possesaion  and 
production  of  pagea  A  and  B  sufficiently  es- 
tablish that  they  were  transmitted  to  him 
by  the  defendant,  in  carrying  out  the  n^o- 
tiations  for  the  contemplated  life  insurance 
policy.  It  ia,  however,  averred  that  the  fact 
of  such  delivery  of  page  B  is  no  proof  that 
the  atatements  therein  are  a  part  of  the 
insurance  contract  made  by  the  parties. 
True,  such  delivery  in  itself  is  not  proof 
conclusive  that  the  writing  on  this  page  em- 
braces a  part  of  the  contract,  but  such  fact, 
in  connection  With  the  other  facts  of  the 
transaction,  has  a  material  and  significant 
bearing,  and  tends  to  show  that  the  con- 
tents of  this  page  embody  a  part  of  the  ne- 
gotiations had  between  the  partiea  and  that 
they  are  expreased  in  the  writing. 

"It  ia  argued  that  the  provisions  con- 
taintd  in  pa^e  A  ahow  that  it  was  under- 
stood and  stipulated  that  this  sheet  em- 
braced the  whole  contract,  and  therefore  the 
JM^  B  ia  excluded  tharefrom.  Stress  is 
placed  on  the  proriaion  that  'the  contract 
between  the  partiea  heret«  ia  completely  set 
forth  in  Uiia  policy,  and  the  application 
therefor,  taken  together,  and  none  of  its 
terms  can  be  modified,    .  except  by 

an  agreement  in  writing,'  signed  by  one  of 
the  authoriaed  offioera.  There  is  nothing  in 
thia  proViaian  excluding  page  B  from  being 
»  part  of  the  policy;  for  the  iiueation  re- 
What,  under  thia  provision,  eun- 
■titutcB  the  polieyl  PlaintilT  asserts  that 
isiata  of  the  agreaient  aet  forth  on 
A  and  B,  while  the  defendant  claims 
that  page  A  akdie  oovora  it.  We  do  not  cctt- 
eider  that  the  worda  'thia  poliey,'  as  used  in 
tiiia  provinon,  reatrict  it  to.  page  A.  The 
tena,  aa  here  used,  is  ap{tlied  to  the  con- 
traot  n»de  by  the  partiM,  and  in  this  eon- 
■aetitm  embracee  the  agreemoits  of  the  par- 
ties, whether  cBbodiad  in  page  A  or  in  both 
paga  A  and  B.    .    .    . 

"Viewing  the  pages  A  and  B  in  tiie  light 
of  their  contenfa,  we  find  that  they  obvi- 
ously treat  of  the  same  anbject-matter,  and 
that  the  various  proviaiona  are  In  acoord 
and  are  harmonious  and  mutually  comple- 
It  ia  manifest  that  the  a|;ree- 
menta  of  page  B  make  deAnit«  and  certain 
what  was  left  indeAnit«  In  the  fifth  para- 
graph of  'Proviaiona  and  Reqtriremmts'  of 
page  A.  Thia  seems  a  moat  natural  and 
reasonable  thing  for  s  person  to  do  in  nego- 
tiating  for  life  insurance.  The  all-impar- 
tant  questions  for  the  applicant  are  the 
amount  61  the  premiums  and  the  flOMMtal 


Mb,  Google 


:i36 


KENTUCKY  COUHT  OF  APPEALS. 


valu«  of  Uie  contract  at  Jte  maturitj.  And 
so  hera  it  is  evident  that  the  plaintiff 
sought  to  purchase  insurance  that  would 
yield  him  definite  financial  ratutna,  and 
14iat  the  defendant  company  etipuJated  that 
the  contract  would  yield  the  amounts  speci 
fled  in  page  B  if  it  should  be  in  force  at  the 
end  of  the  tontine  period." 

In  TourtelIott«  v.  New  York  L.  Ina.  Co. 
155  Wis.  455,  144  N.  W.  1117,  the  question 
was  whether  a.  paper  not  attached  to  the 
policy,  but  delivered  with  it  in  the  mail, 
should  be  treated  as  a  part  of  the  contract 
as  it  was  set  forth  in  the  policy.  This  state- 
ment, which  was  delivered  to  the  insured 
with  the  policy,  made  definite  and  certain 
the  aiuount  that  the  insured  would  receive 
upon  his  election  to  accept  the  benefit  of 
options  described  in  the  policy,  and  is  very 
much  the  same  character  of  paper  as  " 
■■illustration"  in  this  case.  In  holding  that 
the  paper  acctKnpanying  the  policy  did  not 
^lurantee  the  payment  of  the  amount  speci- 
fied (herein,  the  court  said:  "The  state- 
ment purports  to  do  nothing  but  illustrate 
or  explain  the  contract.  It  contains  no 
woi'ds  of  promise  or  guaranty." 

It  then  proceeded  to  distinguish  thb  case, 
on  the  facts,  from  the  Timlin  Case  by  say- 
ing that  in  the  Timlin  Case  "it  was  held  to 
contain  words  of  promise  as  to  the  amount 
to  be  paid,  while  here  we  have  language 
which  purports  only  to  illustrate  the  policy, 
and  which  states  the  source  of  the  flgurea 
upon  which  the  illustration  is  based." 

And  it  further  said  that  TonrteUotte  un- 
derstood, whoa  he  accepted  the  contract, 
that  he  wouM  only  get,  at  the  end  of  the 
option  period,  hia  equitable  share  in  the 
surplus,  and  not  the  Btmi  set  forth  in  the 
paper.  The  essMitial  difference  between 
that  case  and  the  one  we  have  ccmsists  in 
the  fact  that  here  the  "illustration"  was 
attached  to  and  made  a  part  of  the  contract, 
and  Forman,  when  accepting  the  policy, 
understood  that  when  the  option  period  ar- 
rived he  would  have  the  right  to  select  one 
of  the  amounts  specified  in  the  "illustra- 
tion." A  further  material  difference  grows 
out  of  the  fact,  which  we  will  presently  en- 
deavor to  establish,  that  the  "illustratioa" 
was  a  guaranty  to  Forman  that  be  would 
receive  the  amounte  therein  specified. 

In  Unterniyer  v.  Mutual  L.  Ins.  Co.  128 
App.  Div.  615,  113  N.  Y.  Supp.  221,  a  con- 
troversy arose  between  the  insured  and  the 
company  aa  to  whether  a  paper  delivered 
with  the  policy  by  the  soliciting  agait  of 
the  company  should  be  treated  as  a  part 
of  the  contract  of  insurance,  and  the  court, 
in  holding  that  it  should  not,  said: 

"The  policy,  bearing  the  sigoature  of  the 
officers  of  the  company  and  its  promise  to 
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pay,  contained  no  promise  as  to  this  future 
speculative  result,  but  did  bear  in  em- 
phatic termB  a  notice  to  the  holder  that  no 
ag^it  had  power  on  behalf  of  the  company 
to  make'or  modify  this  or  any  contract  of 
insurance  to  extend  the  time  for  paying  a 
premium,  to  bind  the  company  by  making 
any  promise,  or  by  receiving  any  represen- 
tation or  information  not  contained  in  the 
application  for  this  policy. 

"The  whole  claim  of  the  plaintiff  is  based 
upon  the  contemporaneous  writing  signed 
by  the  soliciting  agent  and  called  an  illus- 
tration, her  contention  being  that  that 
paptf,  signed  by  the  sgent,  because  it  was 
upon  a  blank  furnished  by  the  company 
and  was  delivered  to  the  insured  at  the 
same  time  with  the  delivery  of  the  policy, 
was,  in  spite  of  and  in  the  face  of  the  warn- 
ing and  notice  contained  in  the  policy  it- 
self, nevertheless  the  act  of  the  company 
and  binding  upon  It  as  its  direct  promise. 

"We  hold  upon  this  statement  of  facta 
that  this  paper  was  a  mere  presmtation  by 
the  soliciting  agent  of  the  hoped-for  results 
based  upon  the  past  experience  of  the  com- 
pany, that  he  had  no  power  to  make  it  aa  a 
binding  contract  of  tie  company,  and  that 
the  company  is  not  affected  by  it." 

It  will  be  observed  in  that  cose  that  the 
decision  was  put  upon  the  groimd  that  the 
paper  relied  on  by  the  Insured  was  a  mere 
presentation  by  a  soliciting  agent,  who  had 
no  power  to  make  it  a  binding  contract  on 
the  company,  and  so  the  difference  between 
that  case  and  the  one  before  us  is  obvious. 

In  Haclntyre  v.  Cotton  States  L.  Ins.  C'O. 
SZ  Go.  478,  0  S.  K.  1124,  the  question  waa 
whether  a  prospectus  issued  by  the  company 
and  used  by  its  agents  in  procuring  insur- 
ance should  be  treated  as  a  part  of  the  con- 
tract and  binding  on  the  company,  and  the 
court  held  that  it  should  not. 

In  Orange  v.  Penn  Mut.  L.  Ins.  Co.  SS5 
Pa.  320,  84  Atl.  392,  the  insured  relied  on 
a  statement  of  estimates  given  to  him  by 
an  officer  of  the  company,  pending  the  nego- 
tiations for  the  policy,  claiming  thmt  the 
"estimates"  of  the  options  that  he  had  the 
privilege  of  electing  to  have  at  the  end  of 
a  certain  period  set  forth  in  this  estimate 
induced  him  to  take  the  policy,  and  there- 
fore the  company  whs  obliged  to  give  him 
the  benefit  of  the  options  set  forth  in  the 
cBtimatcBi  but,  in  holding  thnt  the  insured 
could  not  have  the  relief  sought  on  this 
ground,  the  court  said:  "Counsel  for  np- 
pellunt  contends  that  these  statements  of 
the  sssiatant  secretary  of  the  company  w^re 
misrepresentations  of  material  facts,  and 
that  the  company  should  be  held  respcm- 
sible  to  him  in  damages  for  the  deceit  which 
he  alleges  was  practised.    But  with  respect 
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to  tUa  matter  Uie  trial  judge  found  that 
tbe  eTtdmce  of  ntiarepreaeatation  was  not 
bufficioDtly  clear,  precise,  ajid  indubitable  to 
demand  a  reformat  ion  of  the  policy,  and 
that  the  ntierepreseDlatiouB  were  concerned 
with  mattera  which  were  the  subject  of  eeti- 
mate  nterely,  and  not  of  coacrele  fact,  and 
therefore  tliey  do  not  support  the  appel- 
lant's allegation  of  fraud  in  the  making  of 
the  contrftot.  He  further  held  that  it  waa 
mA  within  the  power  of  the  owistant  aeere- 
tary  to  bind  the  defendant  con^any  by  any 
representation,  in  auch  a  mooaer  as  to  give 
to  the  plaintitT  uiy  advantage  over  other 
palicybtddAra  in  the  oempany.  The  court 
also  found  that  the  representation  made  by 
the  Aaaistant  secretaiy  that  the  entimate 
waa  baaed  on  the  past  experienct  of  the 
cotnpAiiy  did  not  oonatitut«  stKh  de«eit  as 
would  justify  a  recovery  of  damages  by  ap- 
nelltutt,  or  would  entitle  liini  to  an  aceouut- 
iag  by  the  company.  These  eoocluoiona 
aeeni  to  us  to  reasonably  follow  from  the 
evidence  concerning  the  matter  in  question," 

It  will  thus  be  seen  that  in  tJiat  eaaa  the 
inaured  sought  relief  upon  the  ground  of 
fraud  and  deceit  practised  on  him  in  the 
procurement  of  the  policy,  and  the  relief 
wms  denied  beoauae  the  evidence  was  not 
sufficimt  to  support  it. 

In  WiUiaoiB  T.  New  York  L.  Ins.  Ca  182 
Md.  141,  89  AtL  97,  there  was  pasted  on  the 
policy  a  typewritten  stateOMnt  setting  forth 
the  amoimt  that  would  be  paid  the  insured 
OD  the  expiration  of  the  accumulation 
period;  and  the  <)UeMicBi  in  the  case  waa 
whether  the  company  was  bound  by  the  fig- 
ures contained  in  this  alip.  In  coBaidering 
the  effect  of  thia  alip  and  in  holding  tiiat 
the  company  waa  not  bound  by  its  contents, 
the  coart  said  that  this  queetion  dqiended 
upon  "whethw  or  not  the  alip  paated  on  it, 
already  quoted,  was  a  part  of  the  contract 
between  the  parties,  and  if  it  was,  what 
effect,  if  any,  did  it  have  upon  the  policy 
itself  T  It  )H  to  be  noted  at  the  outset  that 
the  slip  is  neither  signed  nor  initialed,  nor 
ia  there  anything  upon  it  to  indicate  that 
it  was,  or  waa  intended  to  be,  any  part  of 
the  contract.  Where  or  how  it  originated 
is  not  shown  by  the  evidtmce.  Dr.  Williams 
teatifiea  that  the  only  time  he  erer  saw  the 
policy  was  when  Mr,  Hnwland  delivered  it 
to  him,  and  that  at  that  time  it  bad  the 
typewritten  slip  pasted  on  the  third  page; 
biit  he  fnrtJier  testifies  that  that  ia  what  he 
relied  ok  in  taking  out  the  policy— those 
figures.  Ilus  ia  a  manifest  imposnibiUty- 
The  inaarance  waa  taken  out  in  July,  and 
the  policy  was  not  made  out  until  October. 
lie  could  iM>t  then  have  relied,  in  taking  out 
this  iusuranoe,  upon  aomdUiiiig  which  had 
no  exiatence  until  three  Bioiiths  later.    But 
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be  further  says,  ai).d  this  ia  probably  what 
he  meana,  that  the  agent  who  aolicitcd  the 
insurance  made  bim  certain  representations 

as  to  figures,  and  that  this  slip  corresponded 
with  the  representation  a  made  to  liim. 
Whatever  the  repreaente.tione  may  have 
been,  they  were  merged  in  the  contract.  .  .  . 
The  mere  fact  of  the  fastening  of  the  atip 
to  the  policy  could  not  make  it  a  part  of  the 
contract,  where  there  was  no  reference  on 
either  policy  or  alip  of  the  one  to  the  other." 

It  will  be  noticed  that  the  court  put  its 
decision  upon  the  point  that  the  slip  was 
neither  signed  nor  initialed,  nor  was  there 
anything  to  indicate  that  it  waa  intended  to 
be  a  part  of  the  contract,  thus  plainly  dia- 
tiuguishing  it  from  the  case  we  have. 

In  Provident  Sav.  Life  Asaur.  Soc.  v. 
Withers,  132  Ky.  541,  116  S.  W.  350,  in  a 
litigation  with  the  aeauranoe  society  as  to 
the  meaning  and  effect  of  the  contract  of 
insurance,  the  insured  relied  upon  a  paper 
styled  an  "illustration,"  and  claimed  that 
the  assurance,  society,  by  fraud  or  mistake, 
had  not  delivered  to  him  a  contract  that 
contained  the  stipulations  set  forth  in  the 
"illustration,''  upon  which  stipulations  be 
relied.  It  appears  from  the  opinion  that 
the  soliciting  agent,  at  the  time  he  delivered 
the  policy,  gave  to  the  insured  the  "illuslrar 
tion,"  whiiJi  was  signed  by  the  agent.  In 
holding  that  the  "illustration"  waa  not 
binding  on  the  company,  the  court  saidi 
"Withers  accepted  hia  policies  when  the 
company  sent,  them  tu  him.  He  could  have 
told  by  the  simplest  inspection  whether  they 
conformed  to  the  contract  Johnson  had 
made  with  him.  He  kept  the  policies  until 
he  brought  this  suit  on  October  IT,  1906,  or 
about  seven  years  after  the  policies  were 
delivered  to  him.  He  cannot  now  say  that 
he  has  not  accepted  the  policies;  for  he  kept 
the  policies  and  regularly  paid  the  premi- 
ums. By  the  atatute  the  policy  is  the  sole 
measure  of  the  company's  liability.  We 
have  held  in  several  cases  that  nothing  out- 
side of  the  policy,  such  aa  the  application  or 
other  prior  contract,  can  be  pleaded  by  the 
company  to  modify  its  liability  under  the 
contract.  The  statute  is  for  the  protection 
of  both  the  company  and  the  policyholder. 
Preliminary  contracts  previous  to  the  issual 
of  the  policy  can  be  shown  by  neitjier  to 
defeat  its  operation.  .  .  .  The  plaintiff 
cannot  have  relief  under  the  special  con- 
tract relied  on,  becauae  that  was  merged  in 
the  policies,  and  hs  cannot  now  have  the 
policiea  corrected  for'fraud  or  mistake,  be- 
cause the  action  is  not  brought  within  five 
years  after  the  perpetration  of  the  fraud  or 
making  of  the  mistake,  and  after  he 
knew  or  by  i»^inary  diligence  should  have 
known  it.    He  had  the  x>olicies.    He  could 
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hare  looked  at  them  at  any  time.  He 
not  accept  them,  and,  after  keeping  them  for 
seven  years,  and  after  the  time  has  expired 
within  which  he  might  have  had  the  policies 
corrected  for  fraud  or  mistake,  have  relief 
in  equity.  To  do  this  would  be  to  encourage 
or  reward  eupineness,  and  it  would  be 
establish  a  rule  that  would  destroy  the 
value  of  ivritten  contracts." 

Another   illustrative  case  is  Langdoi 
'  Northwestern  Mut.  L.   Ina.   Co.   169  N. 
188,  !)2  S.  G.  440,  in  which  a  divided  court 
held  that  the  Insured  waa  not  entitled  to 
reformatiOD  of  his  policy  to  conform  to  the 
stipulations  in  a  paper  entitled  "a  special 
contract,"    putting    its    decision    upon    the 
ground  that  the  special  contract  was  under- 
stood to  be  no  more  than  a  prospectus,  and 
upon  the  further  ground  that  the  insured, 
by  his  laches,  had  deprived  himself  of  the 
right  to  ask  a  reformation. 

A  discussion  of  the  queation  before  \u 
may  also  be  found  in  Bliss  on  Life  Inaur- 
anee,  p.  812,  and  Cooley's  Briefs  on  Insur- 
ance, vol.  I,  p.  S02. 

Many  other  cases  have  been  examined, 
but  it  would'  extend  this  already  lengthy 
opinion  beyond  reasonable  bounds  to  give 
extracts  from  the  numerous  eases  on  the 
subject.  It  is  sufficient  to  say  that  no  one 
that  we  have  cited  or  examined  presents  aa 
strong  reasons  for  holding  the  illustration 
to  be  a  part  of  the  policy  contract  as  do  the 
facts  in  the  caae  we  have.  In  the  cases 
holding  that  slips,  prospectuses,  illustra- 
tions, and  other  like  papers  sought  to  be 
made  a  part  of  the  policy  could  not  be  ao 
treated,  it  will  be  generally  found  that  this 
conclusion  was  reached  because  the  paper 
relied  on  was  either  signed  1^  some  unau- 
thorized agent  of  the  company,  or  was  not 
attached  to  the  policy,  or  was  understood 
not  to  be  a  part  of  the  contract,  or  was  not 
relied  on  by  the  insured.  But  in  this  case 
the  "illuatration"  was  signed  by  one  of  the 
chief  officers  of  the  company;  it  was  physi- 
cally attached  to  the  policy;  it  was  the  in- 
ducement ofTered  by  the  company  to  Forman 
why  he  should  accept  the  policy,  and  set 
forth  the  reasons  that  caused  him  to  accept 
it,  and  he  imderatood  that  this  "illustration" 
was  a  part  of  the  contract.  No  person  of 
ordinary  intelligence,  receiving  a  policy 
under  the  circumstances  Mr.  Forman  ac- 
cepted this  one,  wonld  have  any  reasonable 
doubt  that  the  "illustration"  wan  intended 
to  be  and  was  a  part, of  the  contract.  Nor 
can  there  be  any  reaaonable  doubt  that  the 
company  intended  he  should  so  beH*rve. 

Another  question  is:  Does  it  contain  ex- 
press or  implied  stipulations  binding,  or 
that  should  be  construed  to  bind,  the  com- 
pany to  pay  the  cash  surplus  of  $996.08 
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mentioned  in  the  "illustratirair'  G(nm«e3 
for  the  company  say  it  does  not;  that,  even 
if  it  should  be  treated  as  a  part  of  the  oon- 
tract,  it  was  no  more  than  an  agreement 
that  the  company  would  set  apart  to  this 
policy  such  an  amount  of  surplus  aa  the 
policy  was  entitled  toj  or,  in  other  words, 
the  "illustration"  and  the  policy,  when  read 
together  or  separately,  mean  in  respect  to 
this  matter  the  same  thing,  and  neither 
contains  a  promise  or  guatanty  th*t  the 
company  will  pay  any  certain  sum. 

Let  us  see  now  by  comparison  of  the  >]>■ 
plication,  the  policy,  and  the  "illustration," 
if  the  "illustration"  prtMnised  to  do  no  moi« 
than  the  policy,  or  should  be  so  construed. 
The  applieatjon  signed  by  Forman  recites 
that  "I  further  agree  that  (n  any  distribu- 
tion of  flurpluB  the  principles  and  metbodt 
which  may  be  adopted  by  the  company  for 
such  distribution  and  its  determination  of 
the  amount  apportioned  to  such  policy  shall 
be   and    are   hereby   ratified    and    accepted 

And  the  policy  stipalated:  "at  will  be 
credited  with  Ita  distributive  share  of  aur- 
plus  apportioned  at  the  expiration  of 
twenty  years  from  the  date  of  issuer" 

So  that  neither  in  the  application  nor  in 
the  policy  is  there  any  statement  as  to  the 
amount  of  surplus  that  would  be  appor- 
tioned to  the  policy.  The  matter  of  distri- 
bution and  apportionmant  was  left,  by  the 
terms  of  these  papers,  to  the  good  faith  and 
honesty  of  the  company.  But  when  we  turn 
to  the  "illustration,"  we  find,  in  cation 
"D."  under  the  head  of  "Options  at  the  End 
of  Twenty  Years,"  that  he  should  have  the 
right  "to  draw  accumulated  surplua  in  cash, 
.    .    .    $996.08  ca^  surplus." 

It  is  very  true  that  this  "illustration" 
also  recites  that  "what  this  surplus  will  be 
in  future  settlements  will  necessarily  de- 
pend upon  subsequent  experience." 

And  it  further  states  that  "the  accom- 
panying figures  are  correct,  aa  an  illustra- 
tion based  upon  the  experience  of  the 
company." 

But  if  the  company  did  not  intend  to 
practise  a  fraud  on  Forman  or  to  deceive 
him — and  it  is  urgently  Ineisted  that  the 
company  did  not  intend  to  do  either — what 
was  the  purpose  in  making  a  part  of  the 
contract,  this  "Illustration,"  and  speafying 
in  it  that  he  should  have  the  option  at  the 
end  of  twenty  years  "to  draw  accomulated 
surplus  in  cash,  .  .  .  $993.08!"  'Hie  policy 
contract  provided  that  he  should  have  the 
surplus  apportioned  to  his  policy  at  the  end 
of  twenty  years,  but  did  not  specify  what 
the  amount  of  the  snrplua  would  be,  and 
this  is  whnt  Forman  wanted  to  know.  This 
is    why    he    demanded    the    "iUnatratioB," 
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pUinlj  aetting  forth  the  amount  k«  could 
draw,  and  manifettlf  tb«  cMUiMnT  nhoutd 
not  be  pennttted  to  amy  tbat  the  flgui 
99M.08  Are  meanhtgleas,  or  tfcat  they  a.r< 
in«rr  eatiinBt«,  because  to  allow  H  to  escape 
liability  on  (his  ground  would  be  to  saanme 
that  it  did  endesTor  to  deceive  and  defratrd 
Fortnan.  An;  reasonable  nun  ol  averagn 
intelligmoe  would  underatand  Intti  riMding 
the  "illUBtratiun"  that  at  the  end  Of  twenty 
years  be  would  get  J9W.08.  This  is  the 
only  fair  conatructlon  of  whidi  the  "ilhla- 
tration"  and  the  policy,  when  read  together, 
are  auaceptible.  And  this  Is  manifestly  ike 
coaatruction  the  company  intend«d  ForMan 
•hould  put  on  the  illuMration,  When  read 
with  his  ptdicy.  It  waa  the  belief  that  he 
w.)uhi  get  •996.68  that  Induced  him  to  ac- 
cept the  contract,  and  the  cotnpany  attached 
the  "illustration"  to  Ae  policy  to  Mlisty 
Formaa  on  this  Tital  point.  It  knew  a«  well 
aa  he  did  that  the  policy  did  not  give  him 
the  definite  aamiBiice  that  he  wanted,  and 
•0.  to  make  certain  this  indeflnite  condithm 
in  the  polk-y,  It  made  the  "tllUBtmtton"  a 
part  of  the  contract,  for  the  sole  purpoM  of 
giiaruiteclDg  to  Forman  that  at  the  end  of 
twenty  years  he  eouM  get  1996.08.  This  iB 
the  only  fair  and  honest  theory  upon  which 
the  conduct  of  the  company  In  attaching  the 
**tlhistraH(m"  to  the  policy  can  be  explained. 
We  prefer  to  adopt  this  view  rather  thui 
assume  that  the  eompany  was  attempting  to 
praetiee  a  fruid  on  or  deceive  Fonnan  by 
indaeing  him  to  accept  the  policy  on  the 
hith  of  the  aasurance  that  at  the  enA  of 
twenty  years  he  could  draw  fSQA.OS  in  aur- 
plns,  when  it  did  not  Intend  to  pay  him  this 
amount,  because  it  is  perfectly  plain  that 
the  eompuiy,  by  this  "illustration,"  either 
faitended  to  pny  Forman  at  the  end  of 
twenty  years  |9fl0.08,  or  it  intended  to  de- 

The  two  papers,  therefore,  should  b«  read 
as  if  the  company  had  agreed  that,  at  the 
eipiration  of  twenty  years,  the  distributive 
ilure  of  enrpliiB  to  which  the  policy  would 
be  entitled  would  be  9906.08.  This  was  the 
eoDstruction  of  the  contract  by  Forman  at 
the  time  it  was  made,  this  w»a  the  eon- 
■truetion  that  the  company  intended  should 
b«  placed  Ml  it  by  him,  sjid  this  is  the  con- 
ttrvction  that  we  put  on  tL 

Wboi  an  inmrance  company  puts  out 
papera  like  this  "illustration,"  and  makes 
them  a  part  of  its  policy  contract,  aa  it  did 
in  thia  case,  it  atiould  bs  required  to  per- 
tonn  the  stipulations  of  the  contract,  in- 
cluding those  contained  in  the  papera  that 
are  made  a  part  of  it,  according  to  their 
reasonable  interpretation  and  according  to 
tlM  interpretation  the  company  intended  the 
insured  abould  {dace  on  t)wm,  and  that  he 
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did  place  oil  them.  Insurance  companies, 
dealing  as  they  do  with  all  classes  of  people, 
should  not  be  allowed  to  purposely  mtriead 
or  deceive  their  patrons  by  preparing  for 
their  information  and  gutdaoce  statements, 
and,  after  securing  contracts  on  the  faith  of 
these  atatonents,  repudiate  tiiem,  and  escape 
liability  on  the  pretense  that  the  papers  or 
statemoata  were  atuAf  allowable  advertis- 
ing schemes  or  expreasioni  of -an  opinicN  aa 
to  irtkftt  the  company  hoped  it  might  be  able 
to  do.  Thia  should  be  no  becsiise  the  great 
majority  of  persons  who  take  out  life  Inanr- 
auce  have  no  acquaintance  with  the  businesa 
of, insurance  or  the  manner  in  which  it  is 
conducted,  and  hence  are  obliged  to  depend 
for  information  on  the  assurancea  and  rep- 
reeentatitms  made  by  the  eoMpany  aa  to 
what  it  will  do. 

We  may  pass  with  short  comment  the 
argument  that  the  ccoupany  could  not  know 
whBt  the  amount  of  surplus  to  which  the 
policy  would  be  entitled  at  the  end  of 
twenty  yeari  would  be,  and  therefore  it 
could  not  reasonably  have  specified  the  sum 
of  1998.08.  This  was  a  natta  for  tJM  oon- 
pany  bo  determine  for  itaell,  and  aa  it  vol- 
untarily elaeted  to  aet  down  the  precise  sum 
th&t  ita  Burplus  would  amount  to,  it  miut 
stvid  by  its  act. 

To  aum  up  our  conclusions,  we  thinkt 
(1)  That  when  an  autboriEed  agent  of  an 
inaunace  company  attactied  to  the  policy, 
or,  without  phyaical  annekaticn,  by  his  rep- 
resentatkna  or  aaauianoea  makea,  a  paper, 
by  whaterer  asme  eaUsd,  a  part  of  the 
polioy  contract,  and  on  the  faith  of  the 
statementa  in  this  paper  the  iosnred  ii  in- 
duced to  aeoept  the  contract,  the  paper 
b«iom^  a  part  of  the  contract,  and  the 
ccmpany  ia  bound  by  ita  stipulations;  (2> 
that  if  there  is  reasonable  doubt  as  to  the 
meaning  of  the  contract,  that  conatroctioR 
should  be  adopted  that  will  carry  out  the 
understanding  of  the  insured  aa  to  the 
iMdning  of  the  oontroet  at  the  tune  he  ac- 
cepted it,  if  it  is  fairly  made  te  appear  thai 
hia  understanding  of  ita  meaning  was  pro- 
duced by  and  baaed  on  repreMntations  and 
asmrancea  in  writing  made  to  him  by  the 
comphuy  befora  or  at  tha  time  the  eWtract 
was  (seouted,  and  these  repreeentationa  and 
asabraaoes  wwe  of  such  a  nature  aa  to 
reaeonably  induce  the  insured  to  believe 
that  his  understanding  and  eonstructi<m  of 
the  contract  would  be  carried  out. 

Wbenfore  tha  appeal  prayed  for  U 
granted,  and  the  judgment  rereraed,  with. 
directions  to  enter  a  judgment  for  F<»i>an 

conformity  with  the  prayer  of  his  petition. 
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UICHIGAN  SUPREME  COCRT. 

FAXNIE  LUELLEN  et  al. 


(—  Mich.  — ,  187  N.  W.  »G0.) 

Insnrsnce— repres«ntatl«BB  as  (o  ralne 
tut  poller  —  e'ect. 
A  statBiiitnt  IB  K  letter  by  an  insurance 

rat  when  deliveiing  a  palicf  tontine  in 
meter,  which  atatea  the  value  of  the  re- 
spective optiona  at  the  termination  of  the 
accumulation  period,  ia,  ao  far  as  the  esti- 
mat«  of  aurpluB  ia  concerned,  a  mere  eatl- 
mate  and  not  binding  on  the  eompanj,  where 
the  policy  itself  guarantaea  a  eaah  value  at 
the  end  of  the  SQCumulLtion  period  and  pro- 
vides that  no  agent  has  power  to  bind  the 
company,  by  aaj  promiee,  repre8entati< 
information. 

For  oilier  eaae*,  fee  /luurance,  VI.  o, 
Dig.  ISt  N.  B. 

(June  3,  1918.) 

IjIRSOR  to  the  Circuit  Court  for  Washte- 
'j  naw  County  to  review  a  judgmei 
plaintifTa  favor  in  an  action  bronght  to  re- 
cover the  amount  allied  to  be  due  on  a  life 
e  policy.    Reveraed. 


Statement  by  F«llaw8,  J.; 

On  Mt^  11,  18fl7,  defendant,  a  mutual  life 
insurance  company,  eneeutad  at  its  Kew 
York  office  ■  policy  of  inniranee  upon  the 
life  of  Albert  G.  Denmark,  on  the  twenty- 
payment  life,  twenty-year  accumulation 
plan,  to  which  policy  was  attached  the  ap- 
plicaticn  therefor.  It  waa  one  of  sixteen 
policies  issued  by  defendant  during  that 
year  on  tbe  eame  plan  to  men  of  the  sami 
age  as  Mr.  Denmark.  The  application  con 
tained,  among  others,  the  following  clause: 
"That  in  any  distribution  of  surplux  or  ap 
^portionment  of  dividend,  the  principles  and 
methods  vrhich  may  be  adopted  by  the  com- 
pany for  such  distribution  or  appoirtion- 
ment,  and  its  determination  of  the  amount 
equitably  belonging  to  any  policy  which 
mav  be  issued  under  this  application,  shall 
be  and  are  hereby  ratifled  and  accepted." 

The  policy  itself  contained  the  following: 
"Xo  agent  has  power  in  behalf  of  the  cjwi- 
panyto  make  ormodify  this  or  any  contract 
of  insurance,  to  extend  the  time  for  paying 
any  premium,  to  waive  any  forfeiture,  or  to 
bind  the  company  by  making  any  prcanise 
or  makii^  or  receiving  any  reprasentation 
or  informaticai.     These  powers  can  be  cxer- 

Note.  —  For  representation  or  estimate  as 
to  accumulatiuni,  dividends,  surplus,  etc., 
of  insurance  policy,  see  annotation  follow- 
ing this  case,  post,  343. 


cised  only  by  the  president,  vioe  prendoit, 
second  vJce  president,  actuary  or  aecretary 
of  the  company,  and  will  not  be  del^cated. 
.  .  .  The  Donpany  guarantees  that  the  en- 
tire caah  value  of  this  policy  at  lh«  end  of 
the  accumulation  period  shall  be  ft,320, 
and,  in  Eidditian,  the  cash  dividend  thea 
apportioned  by  the  company.  At  the  end  of 
the  accumulation  period,  ttie  company  will 
send  the  insured  a  written  statmneat,  set- 
ting forth  the  results  under  each  of  Ibe 
above  accumulation  benefits." 

The  policy  also  contained  an  option  to  the 
insured  to  select  and  receive  one  of  six  ac- 
cumulation beneflts,  the  fifth  of  which  waa 
to  receive  the  cash  value  and  diaocntinue 
the  policy.  3f  r.  Dounark  was  then  living  ak 
Big  Springs,  Tesas,  and  tbe  insurance  waa 
Bolicited  by  and  procured  throu^  one  E.  J, 
Hadlock,  an  sgent  of  defendant.  While  Hr. 
Denmark  only  knew  what  Haillock  told  him 
as  to  his  agency,  the  defendant  adnutted 
that  he  waa  its  agent,  and  produced  the  con- 
tract of  agen^.  This  contract  eentained 
the  following  provision:  "It  is  agreed  that 
said  party  of  the  second  part  shall  have  no 
authority  on  behalf  of  said  party  of  the  flrat 
part  to  make,  alter  or  disehatge  any  con- 
tract, to  waive  forfeitures,  to  extend  the 
time  of  payment  of  any  pranium,  or  to 
waive  payment  in  cash,  or  to  receive  any 
money  due  or  to  become  due  to  said  party 
of  the  first  part,  except  on  application  ob- 
tained by  or  through  him  in  exchange  for 
conditional  receipts  to  be  furnished  by  aaid 
party  of  the  first  part,  or  on  policiee  or 
renewal  receipts  (signed  by  the  preeidoit, 
vice  president  or  actuary)  sent  to  him  for 
collection." 

The  Bgoit  sent  to  Mr.  Denmark  the  poli^ 
insuranm,  accompanied  by  the  foUowii^ 
letter: 

No.  2,521.  O.  F.  Morehead,  President.  Jo- 
seph Magoff,  Vice  Presidfflt.  K.  C. 
Lackland,  Cashier.  SUte  Natitmal 
Bank,     United  States  Depository. 

El  Paso,  Texas,  May  20,  1897. 
Mr.  A.  O,  Denmark, 
Dear  Sir:~ 

IncloBcd  please  Und  your  policy,  tbe  b««t 
policy  that  is  written,  just"  as  I  explained  to 
you.  Now  if  jou  die  within  twenty  years 
your  estate  will  receive  all  bsd:  thai  you 
have  paid  on  the  policy  and  92,000  added  to 
it;  if  you  live  to  the  end  of  twenty  years, 
you  will  receive  your  choice  of  six  beaeflta: 

The  tirst,  C2,000  paid-up  insurance  and 
Clio  annual  income. 

The  second,  paid-up  insurance,  t3,478. 

The  third,  «2,(KK)  paid-up  iiisuran««  and 
dividend  in  cash,  $1,314. 

The  fnitrth,  S1,S20  paid-up  insurance  and 
$1,314  dividend  in  cash,  and  «30.fl0  a  yesu-. 
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Th«  fltth,  cub  valne,  91,320,  nnd  tfirldend 
LD  cub,  $1^14;  $2,eS4. 

The  sixth,  annual  inoome  for  life  of  tSSO. 
I  am  your,  E.  J.  Hadlodc. 

ThcreatUir,  durtag  the  twenty -year  period 
ill.  Denmark  paid  the  annual  premiuma  as 
ibej  (ell  due.  He  had  borrowed  money  from 
Ik?  tvtapany,  ho  that  the  amount  due  on 
[tuie  loans  equaled  the  amount  of  the  re- 
wire guaranteed  in  said  policy.  Shortly 
Mnre  the  policy  matured  defendant  caused 
4  nlculation  to  be  made  of  the  proflti  and 
iurpluB  equitahly  belonging  to  said  policy 
u  «CQordanc«  with  the  principles  and  meth- 
od! adopted  by  it  for  that  purpose,  and  the 
■mount  ao  found  was  the  sun  of  $T10.S6. 
Tltere  ia  no  claim  ol  fraud  in  thie  calcula- 
liin,  or  th»t  it  does  not  ccu-rectly 
unount  of  aurplus  and  profits  appoitionable 
U  this  policy  under  such  principles  and 
■wtliods- 

PlaintiOs  aT«  the  daughters  and  assignees 
ol   Ur.    Denmark.     Proceeding    upon    the 
Otcoij  that  the  letUr  of  Mr.  Hallock  was  a 
part   of    the    contract    of    insurance,    they 
elected  to  accept  the  fifth  option  of  cash 
nine,  and  aeked  payment  of  the  aiun  of 
ll.3t4.      Defendant    toidered    the 
$:tB.K,  which  was  declined.    This  i 
thereupon   instituted,  and  the  said 
1740.68  was  tendered  into  court.    The  facts 
not  being  in  dispute  both  parties  moved  tor 
1  directed  verdict,  plaintiflT  for  tiie  : 
t\Mi,  with  interest,  defendant  for 
diet  for   plaintilf   for   the   amount   of   the 
loder.    PlaintifTa  ototion  was  granted,  and 
defendant  sued  out  this  writ  of  err 

Messrs.  ThoinAa  A.  E.  Weadock  and 
James  H.  Mcintosh,  for  appellant: 

The  oonversations  with  the  agent  had  no 
power  to  change  the  contract. 

Warren  v.  Federal  L.  Ins.  Co.  —  Mich. 
-,  184  N.  W.  449;  Fiak  v.  Liverpool  k  t. 
t  G.  Ina.  Co.  —  Mich.  — ,  184  N.  W.  523; 
Quiolan  v.  Providence  Washington  Ins.  Co. 
UJ  X.  Y.  356,  28  Am.  St.  Rep.  945,  31  JT.  E. 
31;  Williams  v.  New  York  L.  Ins.  Co.  122 
Md.  141,  89  AtL  97;  Hill  v.  Travelers'  Ins. 
tu.  146  Iowa,  133,  28L.R.A.(N.S.)  743,  124 
X.  W.  698;  Equitable  Life  Abbut.  Soc.  v. 
Brown,  213  U.  S.  25,  53  L.  ed.  682,  29  Sup. 
Ct.  Rep.  404;  Uhhnan  v.  Mew  York  L.  Ins. 
Co.  IW  N.  Y.  421,  4  Am.  St  Bep,  482,  17 
N'.  E.  363;  Langdon  r.  Northwestern  Mut. 
L.  Ini.  Co.  lis  App.  Div.  SSS,  101  N.  Y. 
Supp.  914,  199  N.  Y.  188,  92  N.  E.  440; 
Keithley  v.  Mutual  L.  Ins.  Co.  271  111.  584, 
111  S.  E.  603;  Truly  t.  Mutual  t.  Ins.  Co. 
1«S  Miss.  463,  66  So.  970;  Kaley  v.  North 
wertera,  —  Neb.  — ,  166  S.  W.  256;  Tour- 
tdlotte  r.  New  York  L.  In*.  Co.  165  Wis. 
«5.  144  N.  W.  1117. 
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Mr.  Joba  P.  Kirk,  for  appelkes: 

The  premise  given  to  Mr.  Denmarli  at  the 
time  of  the  delivery  of  the  policy  is  a  part 
ol  the  isvurance  contract. 

16  Am.  &.  £ng.  Eno.  Law,  861,  865; 
Equitable  Utt  Aosur.  Boc  v.  Meuth,  145 
Ky.  100,  140  S.  W.  157,  Ann.  Gas.  1913B, 
601;  John  Hancock  MuL  L.  Ins.  Co.  v. 
Sohlink,  175  111.  284,  51  N.  E.  70fi;  Bush  v. 
Missouri  Town  Mut.  Ins.  Co.  65  Mo.  App. 
156;  Oerm  an -American  Ins.  Co.  v.  Yeagley, 
1B3  Ipd.  851,  71  N.  E.  SB7,  2  Ann.  Gas.  276. 

If  an  Bgnt  by  his  agreement  or  conduct 
misleads  the  aaaured,  and  thereby  induces 
him  to  accept  the  policy  under  the  belief 
that  there  has  been  a  waiver  of  alt  condi- 
titma  precedent,  and  delivers  the  policy,  the 
company  is  estopped  thereby. 

Young  V.  Haitlord  F.  Ins.  Co.  45  Iowa, 
377,  24  Am.  Rep.  784;  Nixon  v.  Qeroan  Ins. 
Co^  80  Mo.  App.  361 ;  State  Im.  Co.  v.  Hale, 
1  Hell.  <UD0f.)  1»1,  95  N.  W.  473t  Wood  v. 
Amarieaa.  P.  Lu.  Co.  149  N.  Y.  382,  62  Am. 
St.  RepL  733,  44  N.  E.  80. 
PoIIowH,  J.,  delivered  the  opinion  of  the 

.This   record   disclosed   and   it   diould   be 
obvious   that  white   an   insurance   company 
may  calculate  its  reserve  with  certainty,  ita 
prospective  surplus  or  profits  over  a  future 
period   of  years  would  be  contingent  upon 
the  happening  of  so  many  uncertain  events 
that  its  amount  would  tie  highly  problemati- 
cal.   The  amount  apportionable  to  a  policy 
of  any  class  w<»itd  be  so  dependent  upon  the 
numlier  of  lapses,  the  rate  of  interest  Its 
investments   would    earn,   its   expenses   of 
doing  business,  its  losses,  taxes,  adverse  or 
favorable  legislation,  its  volume  of  business, 
and  so  many  other  contingencies  as  to  talce 
any  approximation  of  such  profits  into  the 
realm  of  conjecture,  based  to  a  certain  ex- 
tent upon  past  experience,  bat  always  with 
the  uncertainty  of  the  future.    Courts  have 
quite  uniformly  had  this  situation  in  mind 
considering  tontine  insurance,  or  insur- 
us  partaking  of  a  tontine  character,  and* 
have  realiKed  and  understood  that  what  the 
future  earnings  of  a  company  will  be  is  a 
Fer  of  estimate,  rather  than  mathemati- 
calciilation,  and  that  figures  of  future 
ings  wilt  generally  be  treated  as  esti- 
mates rather  than  specific  sums  agreed  upon 
'.his  class  of  insurance.    Thus  it  was  said 
L'ntermyer  v.   Mutual   L.   Ins.   Co.   128 
App.  Div.  615,  113  N.  Y.  Supp.  221,  a  case 
■    unlike  the  present  one:     "The  whole 
scheme  was  essentially  speculative  and  prob- 
lematical.    The   amount  to  be  apportioned 
depended  upon  the  number  of  survivors,  for 
ly  those  who  survived  were  to  participate 
the  distribution;  It  depended  uptsi  the 
cost  of  administration  of  the  business  of  the 
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compkny  properl;  apporUwed  to  ttie  policy 
during  tbe  period  in  which  it  nu);  it  de- 
pended upon  the  interMt  which  could  be 
earned  on  the  investment  of  the  premiums 
paid  during  that  period.  Upon  such  factors 
there  eould  be  no  mora  than  a  ^ees,  baaed 
upon  previous  experi«ace,  as  to  the  result 
at  the  end  of  the  period.  The  cumpan;  could 
promise,  as  it  did  promiae,  to  paf  a  flxed 
and  deflnite  sum  upon  tbe  death  of  the  in- 
sured, because  experioice  had  shown  the  av- 
erage rate  of  lite  of  a  person  at  the  age  of 
the  insured,  experimee  had  shown  the  rate 
of  premium  which  would  protect  the  OMa- 
puiy  and  insure  the  payment  of  the  amount 
agreed  upon.  But  when,  attached  to  the 
deflnite  prinnise  of  insurance  in  a  deflnite 
sum,  was  given  the  speculative  hope  of  a  par- 
ticipatitHi  in  problematic  savings  and  earn- 
iagB  to  the  problematic  survivors  of  a  given 
year  of  insurers,  the  prt^maition,  npon  its 
face,  became  incapable  of  accurate  solution," 
In  this  case  there  was  given  the  inanired 
by  the  agent  of  the  company,  upon  a  hlanli 
furnished  by  the  company,  an  illustration 
said  to  be  based  upon  the  past  experi 
of  the  company  as  to  the  cash  value  of  thp 
policy  at  maturity.  The  figures  were  held 
to  be  an  estimate,  and  not  a  binding  agree- 
ment to  pay  that,  sum. 

In  Langdon  v.  Northwestern  Mut.  L.  Inn. 
Co.  199  N.  Y.  188.  92  N.  £.  440,  the  separate 
paper  was  beaded,  "Special  Contract."  Like 
the  Untermyer  Case,  it  stated  the  anioimt  of 
the  prospective  surplus;  but  the  ro\irl  de- 
clin«l  to  permit  recovery  on  it,  holding  that 
the  policy  controlled;  Mr.  Justice  Hiacock, 
•peaking  for  the  majority  of  the  court,  say- 
ing! "Therefore  it  seems  to  me  that  on  this 
proposition  the  appellant  did  not  establish 
his  case;  that  the  contract  ilid  m 
face  purport,  by  guaranteeing  a  fixed 
amount  of  surplna,  to  overthrow 
fundamental  principle  of  tontine  i 
that  a  policyholder  at  the  end  of  bis  period 
should  get  a  cash  payment,  dependent  on 
what  had  happened  during  that  period  tn 
and  concerning  other  associated  policyhold- 
ers, but  rather  expressed  his  share  to  be 
estimated  and  dependent  on  such  contingen- 
cies, and,  therefore,  there  was  no  variance 
l>etween  it  and  the  policy  in  this  respect." 

In  Keithiey  v,  Jtutual  L.  Ina.  Co.  271  Ttl. 
584,  in  N.  E.  603,  it  was  smight  to  recover 
in  an  action  for  fraud  and  deceit,  upon  the 
representations  that  the  surplus  on  the 
policy,  together  wi^h  the  legal  reserve, 
would  amount  at  the  end  of  the  period  to 
86,000.  The  plaintifl:  was  denied  rccovpry, 
the  court  saying:  'The  statement  that  the 
defendant  would  pay  $6,000  at  the  end  of 
twenty  years  was  no  more  than  a  promise. 
The  statement  that  the  surplus  of  the  pol- 
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ky,  added  to  the  reserve,  weuld  snuinnt  to 
$6,000,  was  no  more  than  a  prophecj — the 
expreaaion  of  an  expectation.  The  state- 
ment of  a  thing  in  the  future,  to  be  a  fraud- 
ulent misrepresentation,  must  amount  to 
the  statement  of  a  fact.  The  statnnent  that 
a  particular  article  will  bear  a  certain 
strain  or  auatain  a  certain  wei^t;  that  a 
machine  will  do  certain  work;  ttat  land 
will  produce  certain  crops,  or  the  like,  al- 
though future  in  form,  refers  to  the  suit- 
ability or  capacity  of  the  artide  or  machine 
for  the  proposed  purpose,  or  the  cliararter 
or  fertility  nf  the  soil  or  the  poaseasion  of 
the  attributes  which  will  produce  the  stated 
results,  and  amounts  to  a  ststement  of  an 
existing  fact.  The  statement  here  tom- 
plained  of  is  not  of  that  character." 

This  court,  in  the  case  of  O'Brien  v.  Equi- 
table Life  AsBur.  Soo.  173  Mich.  432,  138. 
N.  W.  1088,  had  before  it  a  policy  of  insur- 
ance, tontine  in  character,  to  which  was 
attached  a  separate  piece  of  paper  npon 
which  recovery  was  sought.  It  wa«  held 
that  the  figures  in  the  separate  paper  <-cin- 
Htituted  an  estimate  as  to  the  amount  of 
the  surplus,  and  not  an  agreement  to  pay 
the  amount  therein  stated.  In  that  rare 
Mr.  Justice  Stone,  who  wrote  for  fhp  oonrl, 
pointed  out  that  the  cases  of  "nmlln  v. 
iSquitablo  Life  Assur.  Soc.  141  Wis.  276, 
124  N.  \V,  253,  and  Equitable  Life  At>Hiir. 
Soc.  V.  Meuth,  145  Ky.  160,  140  S.  W.  157, 
Ann.  Cns.  19I3B,  861,  which  are  relied  upon 
in  the  instant  rase,  were  clearly  distingiiiiJi- 
ablc  from  the  case  before  the  court.  In  one 
particular  the  O'Brien  Ca«e  differs  from  Ihp 
present  case,  in  that  the  separate  paper  was 
there  admittedly  issued  with  authority  of 
the  cc)mpany,  while  here  the  company  not 
only  denies  the  authority  of  the  agpnt  to  so 
bind  if,  but  also  disclaims  all  knowfrilge  of 
the  paper  until  it  wan  called  to  its  attention 
just  prior  to  the  institution  of  suit.  The 
doctrine  of  the  cnsps  discuflned  is  -lupportod 

the  following  cases,  which  are  quite  likp 
them  on  the  facts:  Williams  v.  Kew  Yot^ 
L.  Ina.  Co.  122  Md.  141.  89  Atl.  97;  Tour- 
tellotte  v.  New  York  L.  In*.  Co.  1S6  Wie. 
455,  144  N.  W.  1117;  Truly  v.  Mutual  I- 
Ins.  Co.   108  Miss.  4S3.  60  So.  970;  Kaln- 

Norfhwcjrtcm  Mut.  L.  Ins.  Co.  —  Neb. 

,  168  N.  W.  256;  Warren  v.  Federal  L. 
Ins.  Co.  —  Mich.  — ,  184  N.  W.  449. 

The  tendency  of  these  cases  ia  to  the 
eftect  that  when  the  policy  of  insurance  ia 
tontine,  semitontine,  or  tmitine  in  Its  char- 
acter, statements  as  to  the  prospective  pur- 
pIuB  or  profits  will  be  regarded  as  estimates. 
rather  than  definite  premises  to  pay  a  fixed 
amount.    This  does  not  prevent  insurer  and 

ired  from  contracting  for  insurance  in  ■ 
definite  amount,  but  does  prevent  the  tnm- 
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in^  of  a  tMitine  policy  into  doe  for  »  fixed 
Bum  in  caae  the  surplus  does  not  re»ch  «x- 
pecttliona. 

But  the  rcn>nl  diRcliises  nat  only  a  want 
of  any  t««tiinoDy  ahon-hlg  or  toiding  to 
show  any  authority  upon  the  part  of  tJie 
tgmt  Hadlork  tu  change  the  c^atract  of  in- 
Hiraiue  by  the  letter  he  wrote,  but  it  alao 
iffirmativel;  show*  that  he  had  no  such 
authority.  In  Fialc  v.  Liverpool  &  L.  &  O. 
Ins.  Co.  —  Mich.  — ,  IM  N.  W.  322,  this 
(ourt,  speaking  through  Jlr.-Juatic*  Brooke, 
mM:  "It  is  etementaj-y  that  the  powers 
poxaeMed  by  egeats  of  itisuranoe  companiBS, 
like  tboee  of  agents  of  any  other  corporar 
tions,  are  not  governed  by  any  individual 
principle,  but  are  to  he  interpreted  in  a«- 
fordance  with  the  general  law  of  agency. 
A  different  rien-  may  not  be  applied  to  a 
coDtract  of  insurance  than  is  applied  to 
other  contnur^" 

In  Quinlan  r.  Providence  Washington  Tut. 
Co.  ]3S  N.  Y.  356,  28  Am.  St.  R^  645,  31 
K.  E  31,  it  was  said:  "But  where  the  le- 
ttrictic«i8  upon  an  agent's  authority  afpear 


in  the  policy,  and  there  is  no  evidence  tend- 
ing to  show  that  his  powers  have  been  en- 
larged, there  seems  to  be  no  good  reason 
wh)^  the  authority  expressed  should  not  be 
regarded  as  the  measure  of  his  power." 

See  also  Barry  &,  F.  tymher  Co.  V.  Citi- 
lens'  Int.  Co.  13S  Uich.  42,  98  N.  W.  761; 
Porter  v.  Honie  Friendly  Soc  114  Ga.  937, 
41  S.  E.  46;  Trayelera'  Ins.  Co.  v.  Uyers,  6& 
Ohio  St.  529,  4S  UR.A.  760,  S7  N.  £L  4SS. 

In  the  instant  case  the  agent  Iladlock  waa 
not  clothed  with  eitiker  the  expiaia  or  ap- 
parent authority  to  ehauge  the  policy  of  in- 
BuraAce  iaaned  by  the  etaap»*Y,  or  to  enlarge 
the  liability  of  the  dttfendant.  That  liabil- 
ity waa  fixed  by  the  cootraet  b«twM9i  th» 
partiee,  not  by  the  letter  written  by  Mr. 
Hadlodc. 

It  follows  that  fhe  judgment  must  be 
reversed.  The  case  will  be  remanded  to  the 
Circuit  Court  for  the  county  of  Washtenaw, 
with  iiistructi<»8  to  render  judgment  for  the 
amount  of  the  tender.  The  defendant  will 
Tteaver  coat*  of  both  ciwrta. 


Annotatioii  —  Iiuiiraiic«;    repretentation   or  ««tfaaato  m»   to  a«ev 
mulatioiu,  dividMida,  snrpliu,  etc. 

mated  surpluB ; "  a  |>aid-ap  participatinjg 
policy  for  s  stated  sum;  and  an  esti- 
mated surplus  payable  iu  caeh,"  with  a 
continuance  of  the  original  policy, — waa 
hold  a  mere  presentation  of  the  hoped-  . 
for  results,  based  upon  past  exptirieucai 
and  not  a  part  of  the  policy,  which  pro- 
vided that  ao  a^ent  had  power,  on  be- 
half of  the  company,  to  make  or  modify 
the  contract  by  any  promise  or  represen- 
tation not  coatointd  in  the  applieation,' 
and  the  insured  was  held  not  entitled  to 
a  paid-Bp  policy  for  the  amount  stated 
in  the  blank  executed  by  the  agent. 

And  in  Kaley  v.  Northwestern  Mut.  L. 
Ins.  Co.  (1918)  —  Heb.  — ,  166  N.  W. 
256,  where  an  agent,  when  soiicitiog  a 
policy,  made  out  and  signed  a  printed 
blank  form  that  he  had  had  prepared, 
which  was  headed,  "Conservative  Esti- 
mate of  a  Semitontine  Policy,"  and 
stated  that  at  the  expiration  of  twenty 
years  the  insured  could  choose  from 
the  following  options;  "First,  a  sui^ 
render  of  the  policy  and  take  yonr  entire 
share  of  its  earnings,  guaranteed  reserve 
$1,377.90,  and  surplus  $1,766.17,"  and 
beffwe  delivering  the  policy  to  the  in.- 
sored  pasted  apon  it  a  like  blank  signed 
by  him,  it  was  held  tlia^  the  iusurer  waa 
not  bound  by  tlie  terms  of  the  blank  at- 
tached, as  to  the  amonnt  of  tlie  surplas, 
in  view  of  the  provisions  of  the  policy 


In  most  cases  statements  or  represen- 
tstioos  as  to  aceuninlationa,  dividends, 
and  sorplos  which  will  acame  on  tontine 
>nd  similar  policies  are  held  to  be  merely 
estimates,  and  not  guaranties  of  the 
imonnts,  since  the  accumulation  of  these 
Funds  is  purely  speculatire,  and  depends 
upon  numerous  future  uncertain  ele- 
ments. 

It  will  be  noted  that  in  Lusllen  t. 
Kew  Y<»k;  ti.  IKB.  Co.  ante,  340,  it  was 
Md  that,  where  a  policy  is  bmtine,  or 
tontine  in  its  character,  statements  as  to 
the  prospective  sDiplas  or  pn^ts  will  be 
ngarded  ae  estimates,  rather  than  defl- 
nite  iHxiinisea  to  pay  a  fixed  amount,  aftd 
tliat,  in  view  of  the  provision  of  the  ap- 
idieatioB  and  ptdicy  involved  that  no 
^ent  had  power  to  modify  the  contract, 
the  testimony  showed  no  authority  by 
the  agent  who  solicited  the  policy  to 
biad  the  insurer  by  atatemmta  as  to 
profits  payable  at  the  end  of  tlte  tontine 
period. 

And  in  Uotennyer  v.  MJotnal  L.  Ina. 
Co.  (1908)  128  App.  Div.  615, 113  H.  T. 
Snpp.  221,  a  blank,  executed  by  the  in- 
surer's agent  concurrently  with  the  ia- 
nance  of  a  tontine  policy,  stating  sev- 
nal  optiims  available  at  the  expiration 
of  the  accumulative  period, — one  a  cash 
Tslne  "conajsting  of  reserye  and  esti- , 
LR.A.1918F. 
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that  agents  slioald  have  no  power  to 
make  or  alter  the  eontract,  and  of  the 
application  that  no  statements  or  repre- 
sentations made  by  aoy  person  should 
be  binding  on  the  insurer  unless  they 
were  reduced  to  writing  and  presented 
at  the  home  office  in  the  application. 

And  in  the  following  oases  the  par- 
ticalar  statements  and  representations 
were  held  to  be  merely  estimates,  and  not 
guaranties  entitling  th«  insured  to  the 
specific  anxMintB  named :  Truly  v.  Mu- 
tual L.  Ins.  Go.  (1914)  108  Hiu.  453,  66 
So.  070,  where  a  statement  sent  by  a 
general  agent  to  tbe  insured  when  he 
was  eoDtemplating  taking  a  policy  was 
headed  "Itlustratiou,"  and  stated  that 
the  cash  and  surrender  values  included 
the  reserve,  which  was  guaranteed,  and 
the  surplus,  the  amount  of  which  in  the 
future  settlements  necessarily  depended 
upon  subsequent  experience ;  that  the 
surplus  incorporated  with  the  cash  value 
in  the  examples  was  to  be  understood  as 
an  approximate  illustration  based  upon 
recent  settlements;  and  then  gave  as  one 
of  th»  options  opwi  M  tia  end  of  twenty 
years  the  right  to  a  paid-up  policy  for 
a  stated  amount ;  and  subsequently,  un- 
der a  heading,  "Guaranteed,"  gave  a 
list  of  amounts  payable  to  the  hene- 
flciary  in  case  of  death  before  the  cx- 
jrirstion  of  twenty  years. 

— O'Brien  v.  Equitable  Life  Assur. 
Soe.  (1912)  173  Mich.  432,  138  S.  W. 
1086,  where  a  slip  furnished  to  the 
agent  for  use  in  soliciting,  and  pinned  to 
a  tontine  policy,  stated,  on  one  side,  cer- 
tain amounts  as  the  reserve,  and  the 
surplus,  constituting  the  cash  value  at 
the  end  of  the  tontine  period,  and  on  the 
other  side  set  forth  that  the  reserve  was 
a  fixed  quantity  which  could  be  stated  in 
advance,  but  that  the  surplus  was  a  vary- 
ing quantity,  depending  on  future  ex- 
perience; that  a  surplus  was  guaranteed, 
but  that  its  amount  could  not  be  deter- 
mined in  advance;  that,  while  the  results 
of  the  future  must  depend  on  the  ex- 
perience of  the  future,  figures  based  on 
past  experience  furnished  the  beat  data 
upon  which  to  judge  the  value  of  the 
policies  offered. 

— Maelntvre  v.  Cotton  States  L.  Ins. 
Co.  (1889) '82  Oa.  478,  9  S.  E.  1124, 
where  there  was  a  statement  in  a  pros- 
pectus, used  by  the  agent  in  soliciting 
the  policy,  that  the  insurer  required  in- 
terest on  one  loan  paid  annually  in  ad- 
vance, that  all  other  interest  would  be 
paid  by  dividend^',  it  being  unsnccess- 
fnlly  claimed  that  this  amounted  to  a 
warranty  that  the  insnred's  share  of 
L.R.A.igi8P. 


dividends  should  be  sufficient  to  keep 
down  nnpaid  interest  on  his  loans. 

And  in  Donoho  v.  Equitable  Life 
Assur.  Soc.  (1899)  22  Ter.  Civ.  App. 
192,  54  S.  W.  6«,  it  was  held  that  the 
evidence  showed  no  fraud,  end  that  the 
insured  hod  no  right  to  regard  an  illus- 
tration shown  him  by  the  soliciting  agent 
in  any  other  light  than  the  opinion  of  the 
insurer  as  to  ttie  future  results  of  a  ton- 
tine policy  such  as  he  contemplated  tak- 
ing, it  appearing  that,  at  the  time,  such 
policies  were  new  and  untried,  that  the 
paper  in  question  stated  that  the  advan- 
tages of  a  tontine  policy  were  shown  by 
illustrations  based  ou  the  actual  results 
of  such  policies  which  had  already  ma- 
tured, and  that  the  figures  given  in  illus- 
trations of  options  were  so  based,  and 
that  they  would,  of  course,  be  modified 
by  the  future  experience  of  the  society, 
although  it  appeared  that  the  estimates 
given  Were  based  on  policies  held  in  a 
section  in  which,  at  the  time  the  policy 
in  question  was  issued,  policyholders  re- 
ceived from  30  to  50  per  cent  laiger  divi- 
dends than  did  tbose  in  tbe  section  in 
which  the  insured  lived,  it  further  ap- 
pearing that  such  classification  was  sub- 
sequently abandoned. 

And  ill  Provident  9av.  Life  Assur.  Soc. 
V.  Withers  (1909)  132  Ky.  541, 116  S.  W. 
350,  where  it  appeared  that  the  agent, 
when  he  solicited  the  policy,  delivered  a 
signed  writing  to  the  insured  which,  in 
the  first  part,  gave  the  loan  values,  tbe 
amounts  payable  in  case  of  death,  and 
the  period  of  extended  insurance,  fol- 
lowed by  the  words:  "The  above  values 
are  guaranteed  in  the  policy,"  and  sub- 
sequently set  forth  certain  options,  giv- 
ing amounts  as  to  paid-up  policies,  and 
cash  values,  the  court  observed  that  the 
amounts  following  the  words  above 
qnoted  were  not  gnamnteed ;  but  in  any 
event,  it  appearing  that  tbe  insured  had 
retained  a  policy  which  did  not  conform 
to  the  written  agreement  for  about  seven 
years,  and  paid  the  premium,  it  was  held 
that  he  could  not  be  allowed  to  say  that 
he  had  not  accepted  the  policy;  that,  by 
statute,  the  polioj^  was  the  sole  measure 
of  the  insurer's  liability,  snd  could  not 
be  modified  by  anvthing  outside  of  it. 

And  in  Tourtellotte  v.  New  Yoi*  L. 
Ins.  Co.  (1914)  155  Wli  455,  144  N.  W. 
1117,  a  paper  delivered  with  a  policy,  bat 
not  attached  to  it,  although  found  by  tha 
jurj'  to  have  been  intended  by  the  par- 
ties as  a  part  of  the  contract,  was  held 
not  to  change  the  contract  bo  as  to  make 
it  guarantee  a  cash  value  of  a  stated  sam 
at  maturity,  it  beittg  headed,  "Stata- 
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mrat,"  mnd  settii^  forth  that  the  three 
principal  options  gives  by  the  policy 
were  Ulnstnted  belav,  and  that  the  fig- 
ures given  weiv  baaed  4m  the  resalta 
realised  on  tontine  poitieies  which  hod 
matured  daring  the  carrmt  year.  The 
Mart  here  distinguished  the  oaae  of  Tim- 
lin T.  Eqnitabie  Life  Aauir.  Soe.  (Wii.) 
infra,  on  the  gromid  that  the  attached 
paper  there  involved  eontained  words  of 


paper  only  purported  to  iUaBtrata  the 
policy. 

And  in  Williams  t.  N«it  Ych*  L.  Ins. 
Co.  (1913)  122  lU.  141,  80  Atl.  97, 
where  the  insured  appKed  for  a  twenty- 
year  accnmolaticn  poli^,  aad  sneh  e 
poliey  was  delivered,  to  which  was  at- 
tached a  typewritten  slip,  ooBtaioing'  a 
"statenteot"  of  the  snrplna  in  cash  pay- 
able at  the  end  of  twenty  y«ar8,  it  was 
held  that  whatei-er  representations  the 
soliciting  agent  n^de  as  to  the  amonnt 
of  snrplos  payable  were  merged  in  the 
policy-,  and  that  the  aUp  attached  to  the 
poliey  was  not  a  part  of  the  contract, 
there  being  no  reference,  in  either  policy 
or  slip,  from  the  one  to  the  other;  wid 
that  the  anMnint  mentioned  in  the  slip  as 
(layable  at  the  end  of  twenty  years  was 
not  a  guaranty  of  the  payment  of  that 
sum,  bat  merely  an  eatima^  pf  what  the 
amount  nonid  be. 

And  in  Rniekerbocher  L.  Ins.  Co.  v. 
Reidel  (1881)  S  Lea  (Tobh.)  488,  it  was 
held  that  statements  as  to  the  amount  of 
paid-up  policiea,  eontained  in  a  proe- 
peetna,  could  only  be  looked  to  on  the 
question  of  fraud  which  would  avoid  the 
eontraet,  and  were  not  a  part  of  the  eon- 
tract,  notwithstanding  a  reference  on  the 
back  of  the  poliey,  stating  that  a  proe- 
pectns  of  the  company  might  be  had 
gratis  npon  application. 

And  in  Odell  v.  Alanhattan  L.  Ins.  Co. 
{1886)  15  Ohio  L.  J.  197,  where  recovery 
was  sought  on  a  policy  for  a  certain 
amount,  in  fulfilment  of  representations 
of  the  Eoticiting  agent,  it  was  held  that 
the  policy  was  the  real  contract,  and 
that,  in  the  absence  of  fraud,  mistake,  or 
ambigwty,  the  statements  of  the  agent 
prior  to  the  making  of  the  policy,  and 
the  statcmcnta  contained  in  any  circular 
or  prespectus  issued  by  the  compariy  and 
not  made  a  part  of  the  policy,  wore  in- 
admissible to  vary  its  terniB. 

In  some  casea,  howev.er,  statemcnta 
and  representations  eontainad  in  certain 
instruments  an  to  acenmolatioa,  surplus, 
etc.,  have  been  held  a  pert  «f  the  oon- 
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tract  of  inaurajiee  and  a  guaranty  of  the 
amounts  act  forth. 

Some  of  these  may  be  hanuonised,  in 
part  at  least,  with  preceding  casea,  by 
reason  of  the  difference  in  the  facts, 
which  show  that  the  atatcments  were 
specially  authorized  by  the  officers  of 
the  insurer. 

Thus,  in  Forman  v.  Mutual  L.  Ins.  Co. 
(1917)  173  Ky.  547,  LJl.A.1918,  23,  191 
S.  W.  279,  where  the  evidence  showed 
that  the  insured  wax  induced  to  take  a 
twenty-payment  poliey  upon  the  faith 
of  representations  as  to  amounts  payable 
under  certain  options  contained  in  an 
illustration  blank,  and  +hat  he  refused 
to  take  a  policy  until  this 'illusti'ation 
was  approved  by  a  general  officer  of  the 
insurer,  and  physically  attached  to  tlie 
policy,  and  it  appeared  tiiat  the  seere- 
tary  of  the  cmnpany  approved  it,  and 
that  it  was  attached  to  the  policy,  it  was 
held  that  its  provisions  became  a  part  of 
the  contract,  and  that  the  contract,  by 
virtue  of  the  "illustration,"  which  pro- 
vided under  the  head  of  "options,"  that 
the  insured  should  have  the  right  at  the 
end  of  twenty  years,  to  draw  "accumu- 
lated surplus  in  cash,  .  .  .  $996.08, 
cash  surplus,"  guaranteed  the  payment 

i  that  sum,  notwithstanding  that  the 

il  lustra timi"  recited  that  what  th« 
surplna  would  be,  in  future  settlements 
was  dependent  upou  subsequent  experi- 
ence, and  that  the  accompanying  figures 
were  correct  as  an  illustration  based 
upon  the  experience  of  the  company. 

And  in  Southern  Mut.  L.  Ins.  Co.  v. 
Montague  (1887)  84  Ky.  fi53,  4  Am.  St. 
Rep.  218,  2  S.  W.  443,  where  the  insui- 
er's  general  ageut,  who  solicited  the 
policy,  preseut^  and  delivered  to  the 
insured  a  pamphlet  issued  by  the  com- 
pany, with  the  names  of  its  oE&cers  and 
executive  committee  indorsed  upon  it, 
setting  forth  the  benefits  of  a  policy  that 
would  always  be  of  value  for  surrender 
when  the  insured  was  not  able  to  pay  the 
liums,  and  stating  that,  after  a  cer- 
tain number  of  premiums  had  been  paid, 
the  poliey  might  be  disposed  of  to  the 
company  for  its  equitable  value,  either 
in  cash,  or  a  paid-up  policy,  it  was  held 
that  the  exhibitiou  of  the  pamplilet  and 
the  agent's  representation  that  it  formed 
a  part  of  the  contract  made  it  a  part  of 
the  .agreement ;  that  it  was  not  the  rep- 
resentation of  the  agent,  but  the  state- 
DiMit  of  tJie  prinoipai ;  and  that,  although 
tbe  poliey  issued  made  no  provision  fox 
a  paid-up  poliey,  the  insured  was  en- 
titled to  oiiei 
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Soc.  (IfllO)  141  Wfa.  276,  124  N.  W. 
253,  a  blaok,  partly  written  and  partly 
printed,  containing  the  usual  form  of 
tontine  insurance,  but  leaving  the  smoant 
of  options  indefinite,  was  held  not  to 
represent  the  entire  agreement  of  the 
parties,  but  the  contract  was  held  to  in- 
clude a  smaller  sheet,  attached  to  the 
other  by  a  pin,  which  was  partly  written 
and  partly  printed,  and  stated,  in  part : 
"These  estimates  are  the  anthoriEcd  iig- 
nrea  of  the  society,"  and,  among  the 
options  provided,  "guaranteed  legal  re- 
serve in  policy  is  $514.31,  guaranteed 
surplus  is  estimated  at  $591.69,"  and 
further  provided  for  a  life  annuity  for 
a  stated  sum;  and  it  was  held  that  the 
amounts  stated  were  not  mere  estimates, 
but  were  gnaranteed.  The  court  said: 
"Mnch  stress  is  placed  on  the  use  of  the 
word  'estimate,'  on  page  B,  as  indicating 
that  this  page  is  merely  a  statement  to 
show  plaintiff  the  hoped-for  results  of  a 
contract  such  as  is  embodied  in  page  A. 
We  mnst  look  to  the  connection  in  which 
the  word  is  employed.  It  is  shown  to 
refer  to  a  future  condition,  namely,  the 
financial  value  of  the  contract,  ,iudging 
from  the  present  knowledge,  which  is  de- 
rived from  the  experience  of  the  com- 
pany in  carrying  this  class  of  contracts. 
Manifestly,  such  knowledge  did  not  fur- 
nish an  absolutely  definite  basis  for  de- 
termining the  financial  value  of  the  con- 
tract at  raatnrity.  It  is,  however,  well 
known  that  persons  are  constantly  un- 
dertaking definite  financial  obtigationf 
regarding  affairs  wherein  the  financial 
results  are  as  uncertain  as  they  were  in 
this  transaction.  While  this  element  was 
present,  tt  was  one  whioh  the  partii 
might  well  agree  to  fix  definitely  by  an 
estimate  based  on  the  results  thereto- 
fore ascertained  from  the  experience  of 
the  company  in  this  class  of  business,  im- 
der  like  conditions.  We  find  nothing  in 
the  use  of  this  word  in  the  first  option, 
pertaining  to  the  'guaranteed  surplua,' 
which  necessarily  implies  or  signiflea 
that  it  referred  to  n  problematical  re- 
sult. Its  use,  with  the  words  'guaran- 
teed surplus,'  naturally  signifies  ttiat 
the  parties  fixed  the  surplus  that  was  t« 
be  apportioned  to  this  contract  at  rna- 
turitj^  out  of  the  surplus  earnings.  This 
meaning  is  corroborated  by  the  other 
options,  which  are  couched  in  words  of 
clear  meaning  and  definite  promises. 
The  option  selected  by  the  plaintifE  eon- 
tains  a  promise  of  a  life  annuity,  begin- 
tiing  with  $53.47  and  increasing  annu- 
iiily,  and  also  a  promise  to  carry  the 
policy  fot  $1,000  free  of  cost  until  death. 
UItJ^.lD18F. 


This,  in  itself,  is  an  unambigooaa  pram- 
ise  and  an  assumptioik  of  an  obtigstiwt 
by  the  defendant.  It  covers  the  liability 
of  the  company  tmder  the  contract  to 
administer  the  interests  of  a  lai^  num- 
ber of  persona  to  a  fond  held  by  the 
ctraipsny  for  their  benefit.  In  coosidei^ 
ing  this  phase  of  the  case,  it  should  be 
borne  in  mind  that  the  nature  of  th« 
obligation  of  an  insuranee  company  to  a 
policyholder  under  the  tontine  dividend 
periods,  as  specified  in  this  emitraat,  is 
that  of  a  debtor  and  creditor  under  tiie 
stipulations  of  the  agreement.  .  .  . 
Viewing  the  pages  A  and  B  in  the  light 
of  their  contents,  we  find  that  they  ob- 
viously treat  of  the  same  anbject-matter, 
and  that  ihe  various  provisions  are  in 
aooord  and  are  harmonious  end  mutnatly 
oomplemtsotary.  It  is  manifest  tiitt  the 
f^reements  of  page  B  reake  definite  and 
certain  what  was  left  indefinite  in  the 
fifth  paragraph  of  'provisinns  and  re- 
qmraments'  of  page  A.  This  seema  a 
most  natnnl  and  reasonable  thing  for  a 
person  to  do  in  negotiating  for  life  in- 
anrance.  The  all-important  questions  for 
the  applicant  are  the  amonot  of  the  pro- 
miums  and  the  financial  value  of  the  eon- 
traet  at  its  maturity.  And  so,  here,  it  is 
evident  that  the  plaintiff  sought  to  par- 
ohase  insurance  that  would  yield  him 
definite  financi&l  returns,  and  that  the 
defendant  company  stipulated  that  the 
contract  would  yield  the  amofunts  speci- 
fied in  page  B,  if  it  should  be  in  force  at 
the  end  of  the  tontine  period.  The  ar^- 
ment  of  the  defendant  that  the  company 
did  not  ao  contract  because  the  company 
was  unable  to  make  that  certain,  which 
in  its  very  nature  is  uncertain,  is  fnlly 
met  by  the  fact  that  they  may  and  prob- 
ably  did  have  sufficient  information  on 
the  subject  to  warrant  them  in  under- 
taking this  obligation.  This  is  sustained 
by  the  statement  on  page  B  that  'these 
estimates  are  the  authorized  figures  of 
the  society.'  It  is  evident  that  the  par- 
ties agreed  apon  the  amount  to  be  a^- 
portioncd  to  this  policy  under  its  provi- 
sions as  a  tontine  di\-idend  policy,  a 
matter  which  is  usually  left  unascer- 
tained. Provision  is  made  that  the  com- 
pany shall  apportion  it  when  the  contract 
matures. ' ' 

And  in  Equitable  life  Aaaur.  Soc.  v. 
Meuth  (1911)  145  Ky.  160,  140  S.  W. 
157,  Ann.  Cas.  1913B,  061,  modified  en 
other  grounds  in  (1911)  146  Ky.  746. 
141  B.  W.  37,  Ann.  Cas.  1913B.  663. 
where  a  tontme  policy  provided  in  writ- 
ing on  the  back  that,  at  the  end  of  the 
tontine  period,  the  insured  should  be  en- 
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B*C*TbKttini  of  p«IfiB7. 

In  several  cases  reformation  of  poti- 
oies  to  cosfonn  to  representations  as  to 
surplus,  etc.,  tios  been  refused,  s,ueli 
statemetitB  being  regaled  merely  as  es- 
timates of  the  omoniits  probably  payable 
at  the  expiration  of  the  aecniunlativo 
periods. 

Thas,  in  Qmnge  v,  Penn  Mnt.  L.  ins. 
Co.  (1912)  230  Pa.  320,  84  AH.  302, 
where  the  plaintiff  all^^rad  that  he  was 
indnc«d  to  take  a  policy  by  statements 
of  the  insurer's  assistant  secretary  that, 
at  the  expiration  of  the  accumulatian 
period,  the  insnred  woold  receive  a  paid- 
up  policy  for  a  certain  sum,  and  an  esti- 
mated Sum  of  $7,800  in  oaah,  that,  while 
the  insurer  always  used  the  word  "esti- 
mated," the  applieant  was  told  that  he 
could  rely  upon  getting  the  amount 
stated,  as  it  was  a  rule  of  the  oompany 
to  be  always  on  the  safe  side  and  never 
to  pat  out  an  inflated  estimate,  it  was 
held,  althon^  it  appeared  that  the  ac- 
tual surplus  at  the  end  of  the  accomnla- 
tion  period  was  only  about  half  the  esti- 
mated sum,  that  the  mi  sn  presentations 
were  concerned  with  matters  which  were 
the  subject  of  estimate  only;  that  the 
representations  made  were  based  on  the 
past  experience  of  the  company  and  were 
not  inconsistent  with  good  faith,  and 
that  the  insured  was  not  entitled  to  a 
reformation  of  policy  or  to  a  recovery  of 
the  amount  estimated  by  the  agent. 

And  in  Orieb  v.  Equitable  Life  Assnr. 
Soc.  (1911)  199  Ted.  498,  114  C.  C.  A. 
858,  194  Fed.  1021,  reformation  *a8  re- 
fused to  a  tontine  policy,  providing, 
among  other  things,  for  the  payment  of 
$1|)|0|0  ia  ewh  at  the  expintion  •£  Uie 
tontine  period,  together  with  a  further 
sum,  denamlnated  dividend  or  sorploa, 
equiralent  to  the  full  proportionate 
abare  of  the  pnrits  of  the  ooinpBBy'B 
business  Mmed  by  the  poti^*  the  court 
holding  that  there  was  no  mutual  mia- 
take  shown,  but  that  the  ptriicy  Was  in 
accordance  with  statements  by  the  so- 
liciting agent,  CUitained  in  ah  ttlusttn* 
tioa  blank,  that  at  the  end  of  the  ton- 
tine period  the  insured  would  have  the 
advantage  of  three  opticma,  we  of  which 
Was  a  cash  value,  etositting  of  matvred 
endowments  and  smplsa  amondUAg  to 
S17,S70,  but  statii^  that  the  results  of 
policies  issued  thereafter  would,  of 
conrse,  depend  iq>0D  the  future  experi- 
ence of  the  insurer.  And  a  like  concla- 
I  zeackvd  in  Aveiy  v.  EqwtalHe 


titlsd  topaSd'Wp  inasTance  for  a  stated 
sam,  and  a  surplus  of  a  stated  amount, 
it  was  held  that  the  insured  was  entitled 
to  the  amount  stated,  and  that  the  in- 
sorer  eould  not  avoid  liaWlity  for  that 
amount  by  showing  that  a  snrplaa  for  a 
anialler  amount  had  been  apportioned. 

In  Oermania  L.  Ins.  Co,  v.  Bonldin 
(1911)  100  VDau.  660,  56  So.  609,  where 
an  agent  to  whom  the  insarer  hsd  for- 
warded a  policy  for  delirer;,  without  the 
knowledge  of  the  company,  pasted  a 
rider  on  the  back  o£  the  policy,  and  the 
insured  accepted  the  policy  under  the 
belief  that  the  company  had  attached  the 
rider,  it  was  held  to  be  a  part  of  the 
e<»traet  of  insurance,  and  the  insured 
was  held  entitled  to  the  amount  of 
paid-up  insurance  stated  therein  as  one 
of  the  options  available.  The  court  said 
that  there  was  nothing  in  the  rider  show- 
ing that  the  amount  of  paid-up  insurance 
was  merely  an  estimate,  and  that  it  was, 
on  the  other  hand,  an  unqualified  guar- 
anty, it  appearing  that  the  rider  stated 
that  tbe  insured  conld  select  any  of  the 
options,  and  provided:  "Reserve  guar- 
anteed and  amoont  stated  in  policy;  sur- 
plus gnaisnteed,  but  amoant  estimated 
based  on 'past  experience." 

In  Dakan  v.  Union  Mut.  L.  Ins.  Co. 
(1907)  125  Mo.  App.  451, 102  S.  W.  634, 
the  court  said  that  a  table  printed  on  the 
back  of  the  policy,  which  wss  not  re- 
ferred to  in  Uie  poncy,  giving  the  num- 
ber of  years  and  days  insurance  was 
Mcnred  under  the  nonforfeiture  policy 
upon  pftyuient  of  premiums  for  a  stated 
number  of  years,  conld  not  be  regarded 
as  a  part  of  the  contract,  if  it  were  to 
be  eonstmed  as  contended  by  the  plain- 
tiff, sinee  it  would  be  in  conflict  witJ)  the 
gpeafic  previsicms  of  the  p^ioy,  but  that, 
even  if  it  were  to  be  oonaidered  as  a 
part  of  the  poKcy,  plaintiff's  interpreta- 
tion of  it  could  not  be  accepted. 

Tn  Fuller  v.  MetropoRtan  L.  Ins.  Co; 
(1889)  37  Fed.  103,  it  was  held  that  in 
determining  the  meaning  of  the  words 
ID  a  policy,  "reserve  dividend  plan," 
and  "reserve  dividend  fund,"  rMourse 
TOuld  b«  had  to  a  volume  on  reserve  divi- 
dend insarUiee,  it  appearing  that  this 
volume  was  the  only  one  giving  informa- 
tion as  to  such  insurance  at  the  time  the 
policy  in  question  was  issued,  and  that 
the  insarer  employed  the  author  of  thAt 
volume  to  instruct  its  agents  as  to  that 
form  of  insurance,  and  the  company's 
a^ent  used  the  volume  to  explain  the 
^Ki  when  soliciting  the  policy. 
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Life  Absut.  Soo. 
J  N.  I 


I  117  H.  Y.  451, 


In  LaD^on  t.  Northwestern  Mut.  L. 
Im.  C<v  (1910)  199  H.  T.  188,  92  N.  B. 
440,  it  was  held  that  if  a  blank,  stating 
the  arnonnt  of  snrplus  payable,  t&s 
viewed  as  providing  for  a  flsed  share  of 
the  surplus,  the  applicant  had  the  right 
to  vaive  or  eliminate  this  provision,  and 
that  he  had  done  bo,  where,  after  this 
(weliminary  paper  was  delivered  to  him, 
he  made  a  written  application  for  a,  taur 
tine  policy,  the  principles  of  which  he 
fully  understood,  and  agreed  in  the  ap- 
I^icatioa  that  no  atatements,  representa- 
tions, or  information  made  or  given  by 
the  person  solieiting  the  insurance  should 
be  binding  on  the  insurer  unless  they 
were  reduced  to  writing  and  presented 
to  the  home  office  in  the  application, 
which  was  not  done,  and  it  further  ap- 
peared that  the  insured,  although  he 
laiew  for  some  years  before  that  the 
terms  of  the  policy  isaned  to  him  did  not 
guarantee  the  amount  of  the  surplus,  did 
not  attempt  to  have  the  policy  reformed 
until  the  end  of  the  accomntative  period. 

Aotloni  for  fraud* 

Several  cases  have  considered  the  ques- 
tion whether  representations  of  the  kind 
under  consideration  will  Bupport  an  ac- 
tion for  fraud. 

Thns,  in  Keithley  v.  Mutual  L.  Ins.  Co. 
(1916)  271  m.  584,  111  N.  E.  503,  a  rep- 
resentation by  an  insurer,  in  soliciting 
a  policy,  that  the  surplus,  plus  the  legal 
reserve,  would  amount  to  a  certain  sum 


at  the  «wd  of  twenty  yean,  was  keld  to 
constitute  no  ground  for  an  aetion  of 
fraud  against  the  insurer,  the  court  say- 
ing that,  in  order  to  constitute  fraud,  the 
representation  must  be  an  afOmuutce  of 
fact,  and  that  the  representations  in 
question  were  merely  a  promise  and  ex- 
pression of  an  opinion  or  expectation. 

And  in  Warren  v.  Federal  I*  Ins.  Co. 
(1917)  —  Uich.  — ,  164  N.  W.  449,  state- 
ments in  a  letter  written  to  a  policy- 
holder by  an  ofUcer  of  an  old  line  com- 
pany, whi(?h  had  reinsured  the  policies 
of  an  assessment  eompauy,  to  the  effect 
that  dividends  ought  to  operate  to  reduce 
very  materially  the  charges  against  his 
policy,  even  though  they  did  not  entirely 
offset  them,  was  held  not  a  nuarepreseo- 
tation  of  any  fact,  but  the  mere  expres- 
sion of  an  opinion,  and  did  not  consti- 
tute a  basis  for  an  action  for  fraud. 

But  where  an  insurance  company  pub- 
lished advertisements  stating  that  in- 
surance could  be  had  in  such  company 
for  half  the  money  it  could  be  obtained 
for  in  other  companies,  explaining  that 
this  was  accomplished  by  paying  one  half 
the  premiums  in  cash,  and  the  other  half 
in  premium  notes,  which  would  never 
have  to  be  paid,  as  the  dividends  of  the 
company  always  had  and  would  pay  such 
notes,  which  was  false,  to  the  knowledge 
of  the  company's  oificcrs,  it  was  held  that 
there  was  an  actiopable  fraud,  rendering- 
the  company  liable  to  one  who  had  acted 
upon  these  statements.  Rohrschneider 
V.  Knickerbocker  L.  Ins.  Co.  (1878)  76 
S.  Y.  216,  32  Am.  Rep.  290.    J.  T.  W. 
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VOLLIE  C.  MU8GRAVE,  Appt., 


(—  N.  M.  — ,  ITS  Pftc.  186.) 

Llmltadon    of    actions  ^  person    under 

dieabUlt)-. 

].  The  provisions  of  S  3350,  Code  3915, 
reiuirtng  an  action  for  personal  Injury  to 
be  broiifrht  within  three  years,  la  ni4  tolled 
by  I  3363,  exceptng  from  the  opeiation  of 
the  atatute  perRODS  under  le<;al  disability. 
For  other  caae»,  sec  Limitation  of  jlotUMU, 

/:.  Bt,  in  Dig.  l-oi  N.  8. 

Headnotea  by  H"A?iNA,  Cb.  J. 

NoM.  —  For  imprisonment  as  a  diiability 

witliin  savinn  tlause  of  Statute  of  Limita- 
tion a,  fe^  annotation  following  this  case, 
post,  352. 
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Same  — person  serving  sentence. 

2.  In  the  MM  of  a  convict  serving  a  term 
in  the  penitentiary  at  iiia  time  of  the  al- 
leged personal  injury,  who  does  not  bring 
the  Ruit  within  three  years  thereafter,  the 
exceptions  oontaincd  iu  the  statute,  g  3363, 
Code  191.%  Ha  to  persona  under  legal  dis- 
ability,  not  including  person «  imprisoned, 
such  persons  are  not  under  legal  disability 
within  the  meaninK  of  the  8tatut«. 
For  other -Pttira,  «es  Limitalion  of  AetUm», 

II.  f»,  in  Dig.  l~Si  N.  8. 

(Roberts,  J.,  disaenta.} 
(May  7,  1S18.) 

APPKAT.  by  pUintifT  from  a  Judgment  of 
the  District  Court  for  Santa  Pe  County 
Bustainiii|!  a  demurrer  to  the  complidlit  nnd 
diamisaing  h  suit  hroupht  to  recover  dam- 
ages for  personHl  injuries  atlegrd'  to  have 
been  sustained  from  a  beating  administered 
to  plaintiff  while  confined  in  the  atate  jMn- 
itentiary.     ABlrmed. 


dbvGoogIc 


MUBOTLAVX  t.  McHANTJS. 


StrntmiBnt  b7  Hanaa,  Cb.  J.: 
The  mi^>ellAnt,  pUintiff  below,  brought 
auit  RgAiiut  John  B.  MoMsBua,  auper- 
intradent  of  the  vt«te  peaitentiaiy,  to  re- 
«ov«r  danu^B  for  alleged  injuries  BUetaincd 
bf  him  fnun  a  beatiag  adminiitered  to  him 
vhil«  he  w*B  conined  ad  a  oonvict.  The 
complaint  alleKes  that  the  beating  occur- 
Kd  on  the  imb  dav  of  May,  1612;  that 
the  plaintiff  waa  coatinuouHlj'  oonflned  ae  a 
coDvict  in  the  penitenttary  from  Eteoember 
20,  1910,  uatil  Oetober  20,  1916.  Hie  com- 
plaint  vas  tied  Dacamber  20,  1S16.  The 
defendaat  damurred  to  the  complaint  oa 
the  ground  that  it  did  not  atato  facte 
•offieiont  to  eonatitiite  a  caaae  of  action,  in 
that  the  allied  injuriee  nere  infliiAed  more 
Ihan  three  jears  before  the  beginntag  of  the 
aetioB,  and  that  tiwrefoie  Uie  right  of  ae- 
tion  wu  barrad  bj  the  BtatHt«  of  Limita' 
tiona.  Thii  deiauTrar  waa  austaioad  by  the 
triri  court,  and  the  oauae  diaminad;  from 
which  jndgnent'tha  plaintiff  has  appealed. 

Ueaars.  SfcFle,  Edwards,  »  McRe 
for  ■ppellant: 

A  ptraoa  ia  priatti  U  under  dieabilit^ 
vithin  the  meaoing  of  the  statute. 

Angell,  Limitation B,  p.  203;  Browning  t. 
Browning,  3  N.  H.  Ce9.  0  Pao.  677;  1  Chit- 
ty.  Grim.  Law,  72»;  B  Co.  Litt.  jt  19fl,  note; 
New  V.  Smiti,  86  Kan.  1,  118  Pac  a»; 
Dade  Coal  Co.  t.  Haalott,  as  Qa.  S49,  10  S. 
£.  435;  Rom  t.  Pratber.  108  Ind.  1»1,  8  N: 
E.  &7oi  Stat«  V.  Calbooii,:  Ot/iBii.  528,  18 
Ut.A.  638,  34  Am.  St.  Ra|>.  141,  32  Pm. 
40;  AlaekB  v.  VaMault,  3  Bmry.  206,  Fed. 
Cas.  No.  9303 1  WMCottr.  Ujduin,  127  Wia. 
lOO,  107  N.  W.  Z. 

Mr.  Frank  J.  lATan,  Special  Counaal, 
iriiii  Mewrs.  Frank  W.  Olaaor,  Attorn^ 
G«DerBl,  and  Catron  A  Oatron,  for  t^pcl- 
Ece: 

There  are  radieal  differen«ea  between  our 
atatote  and  the  English  statula. 

2  Wood,  Limitations,  4th  ed.  p.  1077. 

The  CQunieration  by  the  legislature  ot 
MfBci&e  exceptions  to  a  Statute  of  Limita- 
tiiHU  eicludea  all  othera, 

AtcUioD,  T.  &  B.  F.  R.  Go.  t.  AtclilBon 
Qrain  Co.  08  Kan.  686,  76  Pa«.  1061, 1  Ana. 
Caa.  630;  Eoeter  t.  Samsaelntaim,  101  Me. 
OIB,  14  a.  W.  728;  Iawsos  v.  Tripp,  M 
UUh,  28,  05  Pae.  5ltO;  Black,  Intorpre- 
tation  of  Lawt,  p,  528;  M'lvar  r.  Ha^aa, 
2  KlMat.  26,  4  L.  fld.  ITfi;  8S  Cye.  OOD; 
Uaris  T.  LewU,  T  How.  776,  12  U  ed.  OOD; 
HcGraw  v.  Rohrboufth,  74  W.  Va.  28S,  82. 
S.  E.  217 ;  Jtmee  v.  Idinoa,  20  W.  Va.  620. 
ImpriBODmL'nt,  if  not  an  exception  in  the 
statute,  eannot  affect  the  running  of  limita. 

25  C7C  1864;  Bledsoe  t.  Stokes,  1  Baxt. 
312;  Tallman  v.  Mutual  F.  Ins.  Co.  27  U. 
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C.  Q.  B.  100:  Bremen  Min.  Co.  v,  Bremen, 
13  N.  M.  Ill,  79  Pac.  808;  Romero  v, 
Atchison,  T.  i  8.  F.  R.  Co.  11  N.  M.  67B, 
72  Pac.  87;  DeBaca  t.  Wilcoi;  11  N, 
M.  346,  68  Pac  022;  Luti  f.  Atlantic  t  P. 
R.  Co.  6  N.  M.  406,  16  I^R-A.  816,  30  Pac. 
B12;  Perea  v,  Colorado  Nat.  Bank,  6  N,  M. 
1,  27  Pac.  322. 

Hanaa,  Ch.  J.,  delivered  the  opinion  of 
the  court; 

The  several  amignments  of  error  raise 
but  one  qaeetton,  to  wit,  Is  the  statute  re. 
quiring  an  action  lor  damagee  for  injury  to 
the  perara  to  be  brought  within  three  years 
of  thfi  ilate  of  the  injury  tolled  by  the  aec- 
UoK  ot  the  itatote  erceptlng  perBons  under 
any  legal  dlaabitity.  By  §  3360,  Code  1915, 
it  ts  provided  that  an  action  for  an  injury 
to  the  person  or  reputation  of  any  person 
must  be  brou^t  within  three  years.  By 
I  U6S  it  ia  provided  aa  followa:  "The  times 
limited  'for  tbe  bringing  of  actiona  by  the 
fzeeedinf  provisioas  of  this  chapter  shall, 
in  fav«r  of  mlnort  and  persons  insane  or 
nndar  any  legal  diai^lllty,  be  extended  so 
that  they  shall  have  one  year  from  and 
after  the  termtnation  lA  such  disability 
within  which  to  eommence  s^d  aetitma." 

It  ia  contended  by  appellant  that;  by  vir- 
tae  af  cur  statutory  provision,  %  1354,  Code 
1015,  the  common  law,  as  recognised  In  the 
United  States  of  America,  ahall  be  the  rule 
of  practice  and  declsiou.  Therefore,  »rtiere 
there  ie  no  statute  law  abrogating  it,  the 
common  law  ia  in  force,  and,  it  appearing 
thit  we  have  no  statutory  definition  of 
"legal  disability,"  it  becomes  the  duty  of 
the  court  to  look  to  the  common  law  for  a 
deflnition  of  this  term  as  applied  to  our 
Btatote.  Tie  seveuth  section  of  the  Statute 
of  Junb  (the  Eaglish  Statute  of  Limita- 
tioney  provided  that  if  any  person  entitled 
to  hriag  any  of  the  personal  acttoBH  men- 
tioned therein  Bhottld  be,  at  the  time  the 
canoe  of  a«tlon'  aocmed,  under  the  age  of 
t^snty-ona  years,  feme  covert,  non  compos 
mentia,  imprisoned,  or  beyond  the  seas. 
sncfh  person  shall  be  at  liberty  to  bring 
the  same  action  wHhfn  the  times  limited 
by  the  statute,  after  hia  disability  has  ter- 
minated. In  Browning  v.  Browning,  3  N. 
M.  650,  0  Pac.  677,  it  was  held  that  the 
Statute  of  limitations  of  21  James  I.  be- 
came the  Law  of  Limitations  of  the  terri* 
tory  in  ]87fl.  By  chapter  5  of  the  Laws  of 
18S0  tlie  legislature  adopted  the  Statute  of 
Limitations  as  to  civil  actions;  §  3353, 
quoted  supra,  appearing  as  |  10  of  that  act. 
Section  3350,  referred  to  supra,  was  adopt- 
ed by  the  same  act  of  the  legislature  ot 
1880  as  g  6,  but  was  eubeequantly  amended 
by  obapter  60  of  the  I«wa  of  1B09,  extend- 
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ing  tbe  period  from  two  to  three  ye&re 
within  which  the  action  could  be  brought. 

It  ia  nrgved  ty  appellant  that,  wbiie  by 
the  ailoption  of  our  present  Statute  of  Ltm- 
itationB  we  repealed  the  coniin<»i-U.w  stat- 
ute, yet  it  ia  evident  that  the  legislature 
in  the  passage  of  g  3353  had  in  mind  the 
common -law  diHabiiitieB,  aad  that  It  la 
therefore  proper  to  look  to  the  English 
statute  for  a  deflnitiui  ol  what  vera  the 
legal  disabititiee  under  the  conunoB  law. 
Under  the  aocieat  ixaamM  law  it  ia  true 
that  there  were  three  principal  incideats 
consequent  upon  a  conrietion  for  felony ; 
forfeiture  of  a  state,  corruption  of  t^ 
blood,  and  the  eKtinctirui  of  civil  rights, 
more  or  leas  complete,  which  u  denoninat^ 
ed  civil  death.  At  the  common  law  it 
was  also  true  that  a  felon  could  be  aned, 
but  could  not  Bue.  The  felon't  disability 
to  appear  as  i^aintiff  was  due  to  the  foj- 
feiture  of  iiia  estate,  reaolting  i»  the  lack 
of  remedial  interest  in  the  causa  of  action. 
SO  Cyc.  22.  As  pointed  out  ia  the  aame 
text  at  page  23,  this  deetritie  of  the  <k«- 
moB  law,  that  a  convict  bad  no  etaodii^  as 
party  ptaintiff,  has  baes  generally  rsjeotad 
hy  Amexican  courts  as  a  rule  of  our  com- 
mon law,  thvueh  it  has  had  a  partial  sur- 
vival in  American  stetute  law.  See  alao 
6  Cyc.  872.  Under  the  English  6tatii*a 
of  Limitations  the  following  pereont  wme 
excluded  frtnn  tJie  reatrietiona  of  tiw  aot: 
Those  within  the  age  of  tweoty-oaa  years; 
feme  covert;  nou  compos  Mentis;  irapriaon- 
ed;  beyond  the  seas.  By  our  Statute  of 
1S80,  the  fallowing  persons  were  excluded 
trom.  the  restriotions  ot  the  act:  Ulnors; 
insane  persons;  peroons  under  any  legal 
disability. 

A  compariaon.  of  our  statute  on  the  snb- 
ject  of  limiteUon  of  civil  actiona  with  the 
statute  of  lUuawi  (Bev.  Stat.  ISOO,  H 
IS79  et  aeq.)  would  lead  one  to  beUeve 
that  OUT  lagislature  idoaa^  folhwred  Ulo 
*&lia«iuri  atatute.  While  not  idaatioal,  they 
are  very  aimilar.  This  conclusion  waa  evi- 
dently reached  by  our  territorial  suprema 
court  in  conHideriug  another  aection  of  the 
same  statute  in  the  caae  of  Lindauer  Mer- 
cantile Co.  V.  Br^d,  11  N.  M.  464,  70  Paa 
5QS.  It  therefore  becomes  pertinent  to 
compare  the  provision  in  the  Missouri 
statute  with  regard  to  evceptitms  made, 
with  a,  sitnilar  provision  in  the  ststute  of 
Kew  Me.\ico.  The  first  and  second  pro- 
visioiiE  of  the  two  statutes  are  substentian- 
ly  the  Baiiie.  Tlie  third  provision  of  the 
Missouri  statute  excepts  those  impriaoned 
on  any  criminal  charge  for  any  time  less 
than  life.  Tlie  fourth  provision  of  the  Mis- 
souri statute  excepts  married  women.  The 
New  Mexico  stetnte  excepts  those  under 
any  Ic^l  disability,  and  mahea  no  refer- 
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ence  to  married  wonan.  It  mig^t  ba  urged 
that  our  legislBture,  in  adoptii^  our  statute 
without  specidcally  excepting  those  impris- 
oned, diecloMd  an  intention  to  depart  frtna 
the  common-law  rule,  whieb  had  been,  in 
a  modified  form,  adopted  in  the  Missouri 
statute,  and  this  view  vrould  t«  borne  out 
by  the  fact  that  no  reference  is  made  U> 
married  women,  wko  have  beat  pTen  deSn- 
ite  righte  under  other  New  Mexico  stetiit«s. 
In  endeavocing  to  arrive  at  the  inteation  of 
the  legislature,  in  this  eonneotiaa  it  la  well 
to  note  that  tioth  in  Eagland  wad  in  this 
country  the  courts  have  oonsidercd  Stat- 
utea  of  Limitetioii  more  favoralily  than  (or- 
aaerly,  and  thmX,  while  the  stetute  Harif 
ia  to  be  eonstrued  liberally,  it  fallows  ueccs- 
sarily  that  the  exceptions  which  it  makes 
in  favor  of  particular  persons  or  ela^seea  are 
to  be  canetrved  with  atriotaeea,  and  that 
impUed  and  equitable  exoe^iona  are  not  to 
be  graHed  upon  the  Statute  of  Uaiitations, 
where  the  legislature  has  not  made  the  ex- 
ception in  express  words  in  the  statute. 
Sea  BUck,  InteFpretotlon  of  Iaws,  332;  25 
Cyc.  eeO;  IT  B.  C.  L.  limitationa  of  Ac- 
tiona,  91  3S,  189,  IM).  See  also  Bum  v. 
Kemp  Lumber  Co.  23  N.  M.  — ,  LJ(.A.t»18C, 
1016,  170  Pac  M.  In  86  Cye.  at  1264,  it  is 
saidi  "Imprisonment,  if  not  as  eioeption  in 
the  statute,  cannot  affect  the  runni)^  of 
liatltations." 

He  only  case  wkidi  we  have  exaraioed 
ia  support  of  tbis  rule,  Oiat  of  Bledsoe  v. 
Btokea,  1  Bazt.  31B,  la  not  quite  mtMme- 
tory,  and  the  opinisn  ia  uat  eomprefaemive 
enough  to  thnyw  any  great  light  upon  the 
quastion.  The  coart  said  however,  that, 
"wben  the  legislature  in  a  Statute  of  Lim- 
itetioRs  baa  created  n»  elceptiona,  Um  court 
can  make  noae,  i«  too  plate  a  p^at  to  re- 
quiia  the  citation  ot  authority.'* 

The  court  apparently  held  that  beeauee 
the  disability  of  imprlscHimeBt  wae  not  re- 
tained and  Ivonght  forward  from  a  former 
Statute  of  Limitetion  into  the  prea«it  Code, 
imprisonmanb  did  not  constitute  a  statu- 
tory bar.  The  same  argument  might  be 
held  to  apply  to  the  present  eaae,  in  view 
of  iJ>«  fact  that  by  tbe  adoption  at  the  New 
!Uezic*  stetute  without  incloding  the  use 
of  the  term  "imtwisonutetit,"  as  it  appearn 
in  the  Missouri  statute,  thU  bar  to  tbe  op- 
eration of  the  statute  has  not  been  carried 
forward  intA  our  New  Mexico  law. 

In  Wood  on  LimitetlonB,  vol.  3,  g  237,  an 
interesting  diecuesion  of  the  saving  clauses 
in  Statutes  of  Limitations  is  found,  from 
which  it  is  to  be  obaerved  that,  in  many  of 
the  states,  pcraons  imprisoned  are  exc«f>ted 
from  the  operation  of  the  stetute,  or,  to  bft 
more  exact,  the  operation  of  the  Statute  of 
LimitaticHis  is  tolled  in  their  fsvor  for  a 
definite  time  after  the  Tsmoval  of  tkis  dis-. 
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ttbilitj,  if  it  be  such.  The  autbor  painU  | 
oat  that,  in  Caanvcticut,  the  aavitig  clauie  ' 
exists  in  favor  of  persoaa  legally  iacapolile 
of  suing,  and  that  this  applies  only  in 
favor  of  infanta,  Uama  ceverta,  and  lucb 
persoQH  ae,  by  the  common  or  etatute  law, 
are  incapable  of  bringing  an  action  at  law, 
and  does  not  einbrace  peiaons  imprisoned 
or  beyond  the  aeaa.  The  same  autbor,  at 
i  241,  further  discuaaea  the  question  of  im- 
prisoament,  and  points  out  that  in  Con- 
necticut, Neir  Hampahire,  Iowa,  Kan«aH, 
New  J«raeT,  Kentucicy,  Mississippi,  Ten- 
nnaee,  Delaware,  Viiginia,  West  Virginia, 
and  New  Mexico,  imprisonment  ia  not  rec- 
ognized as  cofutitnting  4  ,dijaabilitf,  and 
na  s&ving  clause  exist*  in  favor  of  persona 
reatTAiBsd  oi  tluir  liberty.  Whib  no  au- 
thoritj  ia  cited  by  the  author  in  support  of 
this  coocluaioji,  at  least  ao  far  as  New  ilex- 
ieo  is  cQincerned,  the  conclusion  arrived  at 
is  undoubtedly  based  upon.  tb«  principle 
that  "parsons  imprisoned"  must  ba  exiiress- 
ly  nuuitioued  in  the  statate,  in  oidei  tbat 
they  haVB  tha  beneQt  of  tbe  saving  clause. 
T^is  principla  finds  BU[)port  in  the  case  of 
Bledsoe  v.  Stokes,  cited  supra,  and  in  tbe 
taae  of  Lawson  y.  Tripp,  34  Utah,  2S,  95 
Pae.  a20,  in  which  c«ee  the  Utah  court 
•aid  th&t,  while  the  rule  U  that  SUtut«s 
of  Limitation  are  ganarally  t«  be  liberally 
coBBlrued,  it  is  also  a  weli-recogni^ad  doc- 
trine that,  when  such  statutes  oontain  pro- 
i-iaioua  excepting  certain  persons  or  classes 
front  bbe  operation  of  the  statutes,  t^oss 
exceptions  are  to  b«  strictly  omstrusd,  and 
eovrta  will  not,  b^  e«nitrueti<Hi,  axtend 
■neh  M)  exception  to  Include  persons  not 
expreasly  mentioned  therein.  We  have  cit- 
ed Btadc  on  Interpretation  of  I^ws,  supra, 
in  support  of  this  principle,  and  nnrnerous 
other  auUiorities  might  be  added,  with 
which,  however,  we  will  not  cumber  this 
upiaion.  "Legal  disability,"  wMeh  is  the 
term  nsed  in  our  statute,  is  deflned  by  Bou- 
vier  to  be  a  "want  of  legal  Rapacity  to  do 
a  thing."  As  applied  to  the  Statute  of 
Ijmibktions  in  civil  actions,  it  would  ub- 
questionabl;  mean  legal  capanty  to  toing 
the  setion,  and,  as  we  have  pointed  out, 
at  eonuuia  law  a  convict  was  without  power 
t*  bring  a  civil  actioa,  and,  aa  ab«  pointed 
■rat,  this  rule  has  bwok  changBd'iii  American 
jurisdictioBs,  save  in  a  lew  which  have  pre- 
served the  Domwon-law  mle  by  itAtutory 
enactment.  In  New  Mexico,  there  Is  no  dis- 
ability in  a  conviet  to  institnte  a  civil  ac- 
tion, the  only  results  of  conviction  of  crime 
being  as  set  forth  in  our  sUtuU.  §  1450, 
Code  1015,  and  the  provisions  of  g  1,  art. 
T  of  the  Constitution,  the  constitutional 
provision  having  to  do  with  the  convict's 
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loss  of  the  right  of  sudrsge,  and  the  statu- 
tory prMlsbni  Mttlag  forth  tha  aSset*  of 
convlctliHi  for  crime,  but  not  including  for- 
feiture, corruption  of  blood,  or  loss  of  civil 
rights.  In  Missouri,  it  is  provided  by  stat- 
ute that  dHivicts  for  life  are  civilly  dead, 
aad  as  to  their  estates,  an  imprisonment 
for  life  shall  result  in  the  administration 
and  disposition  of  the  eslAte  as  if  he  were 
naturally  dead.  Mo.  Rev.  SUt.  I90D,  § 
28S5.  Our  legislature  mnot  have  recog- 
nised the  fact  that  Missouri  waa  closely  fol- 
lowing, in  it«  legislation,  the  ctmmon-law 
rules  upon  the  subject  of  imprisonment  or 
conviction,  and  having  elected  to  depart 
from  the  language  of  the  Missouri  statutf, 
our,  legislature  evidently  discloead  an  in- 
tention to  depa4-t  fru^  the  coaunpn-law 
rule,  and  the  Missouri  rule,  and  we  believe 
that  this  is  clearly  evidenced  by  the  fact 
that  in  all  other  respects  t)ie  two  statutes 
are  similar.  In  thf  abla  brief  liy  appellee, 
v>  intwestiag  discussion,  is  had  of  the  stat- 
utory and  oonstitutional  provisions  of  our 
itatuta,  which  is  »ot  only  instrvKitive,  but 
ctrcngthMis  us  in  the  eondusion  at  whicb 
w*  have  anivad.  We  do  not  desire  to  add 
tkia  to  our  opbiiaa,  howevM-,  aad  thereby 
further  lengthen  the  same.  It  is  our  con- 
clusion that  the  I^islature  of  New  Mexico 
had  In  mind  the  general  rule  that  excep- 
tions contained  in  Btatntee  of  Limitations 
in  favor  of  particular  persons  or  eUetea 
are  to  be  construed  vrith  strictness,  and 
that  implied  or  equitable  exceptions  are 
not  to  be  grafted  upon  the  Btatut«,  where 
the  legislature  has  not  made  the  exception 
in  express  words  in  the  Blatut«.  Further, 
that  the  legislature,  having  before  it  the 
Misaouri  statute,  which,  in  express  terms, 
excepted  pexMns  imprisoned  for  lass  than 
lila,  elected  to  depart  Ucm  the  laaguag* 
ol  that  atakute,  and  fron  tha  efflaot  of  liO' 
prfaonment  under  the  English  Statute  of 
lilmHatians,  wkidt  nnqoeitioaahfy  ea*  have 
no  application  to  our  dianged  clrenmstui- 
cea  and  conditioiis.  In  view  of  these  oon- 
['luaions  we  cannot  hold  that  the  term  "un- 
der any  legal  disability,"  as  ecmtalned  in 
our  statute,  should  be  construed  aa  Includ- 
ing persons  imprisoned. 

For  the  reasoDe  stated,  the  judgment  of 
the  trial  court  is  affirmed;  and  U  U  ao 
ordered. 


Parker,  J.,  o 
Roberts,  J.,  dissents. 
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In  Piggott  V.  Rush  (1836)  4  Ad.  & 
El.  913,  111  Eng.  Reprint,  1027,  8  Nev. 
&  M.  376,  2  Harr.  &  W.  29,  6  L.  J.  K. 
B.  K  S.  272,  it  was  held  that  assumpsit 
for  unliquidated  damages  waa  -within  the 
saving  clause  of  the  Statute  of  Iiimita- 
tioas,  §  7,  21  James  L  chap.  16,  as  to 
persons  imprisoned,  so  that,  where  the 
plaintiff  was  imprisoned  at  the  time  when 
the  cause  of  action  first  accrued,  the 
statute  did  not  b^n  to  run  until  her 
release. 

In  Tallman  v.  Mutual  P.  Ins.  Co. 
(1867)  27  IT.  0.  Q.  B.  100,  where  there 
was  a  loss  under  a  fire  insurance  policy, 
which  occurred  before  the  passage  of  a 
short  Statute  of  Limitations  as  to  poli- 
eies,  which  saved  the  ri^ts  of  parties 
under  legal  disability,  a  plea  of  the 
statute  was  held  not  to  be  answered  by 
a  repl)*  that  the  insured,  at  the  time  tb« 
statute  was  passed,'  was  in  prison,  not 
aaying  for  felony,  and  eftntiniied  thm* 
until  his  death,  and  that  the  action  was 
oommeoced  within  a  reasonable  time 
after  his  death.  The  court  assumed  that 
the  policy  was  a  specialty,  and  stated 
that  the  statute  of  James  I.  had  no  ap- 
plication to  such  a  specialty  contract. 

Wood  V.  Ward  (1878;  S.  D.  Ohio) 
Fed.  Cas.  No.  17,965,  arose  under  the 
statute  of  Ohio,  which  did  not  run 
against  persons  imprisooed  when  the 
cause  of  action  accrued.  In  that  case, 
the  plaintiff,  who  was  a  free  woman,  bad 
been  kidnapped  from  her  home  in  Ohio 
and  delivered  to  the  defendant  in  Ken- 
tucky, who  sold  her  into  slavery.  It  was 
held  that  if,  npon  her  release  from  im- 
]>risonment,  she  returned  to  Ohio  as  soon 
as  she  eould  do  so,  and  if,  during  her 
sfosetKe,  she  did  not  reade  in  the  same 
state  with  the  defendant,  the  statute  did 
not  commence  to  run  until  aha  returned 
to  the  state  of  Ohio. 

It  will  be  observed  that  it  is  held  in 
MuSGBAVE  V,  McManos,  ante,  348,  that 
a  person  imprisoned  is  not  within  the 
exception  in  the  Statute  of  Limitations 
as  to  persons  "under  any  legal  disabil- 
ity," as  there  is  no  disability  in  a  con- 
vict in  New  Mexico  to  institute  a  civil 
action. 

Where  the  stntnte  provided  that  if 
a  person  entitled  to  bring  an  action 
should  be,  at  the  time  the  cauaoof  action 
accrued,  under  any  lepal  disability,  he 
should  be  entitled  to  bring  such  action 
within  one  year  after  such  disability 
diould  be  removed,  and  the  statute  fur- 
LJt.A.19JeF. 


ther  provided  that  the  phrase,  '"under 
legal  disability,'  includes  persons  within 
the  age  of  minority,  or  of  unsound  mind, 
or  imprisoned,"  and  the  plaintiff,  being 
imprisoned,  commenced  an  action  in  the 
nature  of  a  writ  of  error  coram  nobis  to 
set  aside  his  sentence,  etc.,  his  action  was 
held  not  barred  by  the  Statute  of  Limita- 
tions. State  V.  Calhoun  (1893)  30  Kan. 
523,  18  L.R.A.  838,  M  Am.  St.  Rep.  141, 
32  Pae.  38. 

Where  ttie  cause  of  action  arose  on 
the  15th  of  September,  1893,  and  from 
March  27,  1894,  to  July  12,  18S8,  the 
plaintiff  was  confined  in  the  penitentiary 
under  conviction  and  sentence  of  a  horse 
theft,  and,  before  conviction,  had  been 
continuously  confined  in  the  jail  on  that 
charge  from  August  4th,  1893,  until  he 
waa  taken  to  the  penitentiary,  except 
during  the  time  of  bis  absence  from  jail 
as  an  attached  witness,  when  he  was  still 
in  the  custody  of  the  sheriff,  it  was  held 
that  the  plaintiff  was,  to  all  intents  and 
purposes,  "a  person  in  prison"  when  the 
cause  of  action  arose,  and  that  he  so  re- 
mained until  within  lees  than  a  year  be- 
fore the  fihng  of  the  suit,  and  was  there- 
fore within  the  exception  in  the  Statute 
of  Idmitations  aa  to  a  person  imprisoned. 
Lasater  v.  Waites  (1902)  —  T«.  Civ. 
App.  — -,  67  S.  W.  618.  But  this  ease 
waa  reversed  and  the  eause  dismissed, 
on  the  ground  that  the  aetion  was 
brought  in  the  wrong  county  (1902)  95 
Tex.  553,  68  8.  W.  500. 

A  Statnte  of  Limitations  of  a  state 
of  the  Union,  which  postpones  the  run- 
ning of  the  statute  to  the  removal  of  the 
disability,  where  the  plaintiff  is,  when 
the. right  of  action  accrues,  "in  the  state 
prison,"  does  not  apply  to  a  case  where, 
when  the  action  accrued,  the  plaintiff  was 
in  an  insane  asylum  in  Ontario,  Canada. 
Alexander  v.  Thompson  (1912)  115  C.  C. 
A.  33,  195  Fed.  31. 

The  exception  of  imprisonment  in  the 
former  Tennessee  statute  was  not  eon- 
taiimd  in  the  Code  (Bledsoe  v.  Stokes 
(1872)  1  Baxt.  (Tena.)  312),  aod,  con- 
sequmitly,  impriaonment  of  a  plaintiff 
waa  no  reason  why  the  statute  should  not 
run  against  him. 

Where  the  statute  provides  that  ac- 
tions in  trespass  on  the  person  and  of 
false  imprisonment  must  be  brought 
within  one  year  nei^t  after  the  cause  of 
action  accrued,  but  saves  the  right  to 
sue  to  persons  imprisoned  until  one  year 
after  they  are  at  lai^e,  the  statute  does 
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not  begiti  to  run  against  a  person  held 
as  a  slave,  until  she  is  set  at  liberty.  Ma- 
lilda  V.  Crenahaw  (1833)  4  Yer^.  (Turn.) 
299,  wben  the  coort  said  that  "the  stat- 
ute is  a  aabatantial  copy  from  the  21 
James  I."  . 

But  in  Downs  v.  Allen  (1882)  10  Lea 
(Tmib.)  652,  it  was  held  that  a  eomplain- 
SQt  was  not  "imprieoned,"  within  the 
saving  of  the  Statute  of  Limitations, 
There  she  was  only  nDminalljr  held,  under 
an  instrument  eseouted  by  her  last  maa- 
tn  and  duly  r^stered  by  trustees,  upon 
ibe  exprees  terma  of  setting  her  free 
as  soon  as  it  could  be  done  and,  until 
then,  she  waa  to  aijoy  her  own  time  and 
be  subject  to  her  own  oontrol,  without 
inierference  or  diaturbanee  from  any- 
uDe,  and  the  record  demonstrated  that 
the  trust  was  fully  executed  in  this 
behalf,  to  wit:  She  hired  her  own  time, 


received  all  her  own  wages,  went  where 
she  pleased,  and  was  to  all  intents  and 
purposes,  so  far  as  her  owners  were 
coneenied,  a  free  person,  and  there  was 
not  the  least  evidence  that  tfaey  under- 
took to  control  her  in  any  way. 

In  Berry  v.  Berry  (1893)  15  Ky.  L. 
Eep.  866,  22  S.  W.  654,  it  was  held  that, 
in  an  action  l)y  a  free  person  held  as  a 
cdave,  the  conrt  would  be  wholly  disin- 
clined to  apply  the  Statute  of  Limita- 
tions until  the  actual  freedom  occurred; 
but  in  this  case  nearly  twenty  years  had 
elapsed  after  "their  actual  freedom  oc- 
curred," and  the  Statute  of  Limitations 
was  held  to  have  barred  their  snit'  for 
hire. 

In  Ponder  t.  Cox  (1B58)  26  Oa.  485, 
it  Was  said  that  there  was  no  statute  to 
bar  a  slave's  suit  for  freedom. 
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A.  Mcintosh. 

(—  Ala.  — ,  70  1 


.   121.) 

Cofldltlon  —  for  snpport  —  effect. 

1.  A  conditifH)  Bubaequent  is  created  by 
a  conveyance  on  condition  of  aupport  of 
grantor  durinK  life  which  csonot  be  defeat- 
iii  hj  a  BubBtquent  conveyance  to  atrangera. 
Far  other  coses,  see  Covenants  and  Condi- 

tioss,  11.  a,  Y.  in  Dig.  1-52  y.  8. 
Mortgage  —  subject  to  condition. 

2.  A  mortgage  of  property,  the  recorded 
deed  to  which  contains  a  condition  for  sup- 
port of  the  grantor  during  life,  is  subject 
lo  such  condition. 

For  other  caata,  te  Cocennnt*  and  Cotdi- 
tiona,  IJl.  d,  J,  in  Dig.   1-52  A\  8. 

LUaitatton  ot  acUon  —  lactte«  —  enforce- 
nmit  ot  condition  ■ahse^ucac 

3.  A  mortgagee  of  property  coaveyed  on 
condition  of  support  cannot  defeat  enforce- 


ment  of   the   condition   on    the    ground   of 
lachen,  if  the  grantor  continued  at  nil  tiniKS 
in  poBseasion  of  the  property. 
For  other  c«aea,  see  Limitation  of  Aotiona, 
1.  6,  Z,  in  Dig.  ISS  N.  S. 
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APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  tor  Coffee  County  in 
favor  of  complainant  in  a  suit  for  cancela- 
tion of  a  deed  and  mortgage.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  C.  W.  Simmons  and  H.  Jj. 
Martin   for  appellant. 

Mr.  WllUam  W.  Sanders,  for  appellee: 

Plaintiff  has  the  right  in  a  court  of  equity 
to  a  decree  declaring  the  forfeiture,  and  that 
he  be  reinvested  with  the  title  to  his  lands. 

Shannon  v.  Long.  180  Ala.  128,  60  So. 
273;  Seaboard  Air  Line  K.  Co.  v.  Anniuton 
Mfg.  Co.  186  Ala.  264,  65  So.  187. 

The  recital  in  the  deed,  wlien  construed 
in  connection  with  the  surronading  circum- 
Btances,  makes  it  a  condition  lubsequent,  the 
violation  of  which  ot  the  nmoiieervence  of 


Sote.  —  The  effect  of  a  provision  in  a  deed 
Tor  the  support  of  the  grantor  is  congidered 
in  a  note  in  43  L.R.A.(N.S.)  Q16,  and  ite 
t'ontinuation  in  L.K.A.ISITD,  627.  on  "Relief 
of  grantor  in  oonveynnce  in  consideration 
of  agreement  to  support,  which  is  brtdten 
bf  grantee.*' 

Aa  to  whether  the  grantor's  right  to 
rewind  for  breach  ot  condition  as  to  Hup. 
port  descends  to  his  heira  or  representatives, 
(KW  note  in  28  T_H-A.(N,8.)   232. 

As  to  whether  a  grantor  may  rescind  a 
deed  exccntsd  in  consideration  of  future  nip- 
port,  where  performance  by  the  grantee  is, 
without  fault  on  Ms  part,  prevented  br  the 
p^ntor,  see  note  in  25  LP.A.(N.8.)  032. 
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Ab  to  whether  an  agreement  for  support 
in  consideration  of  a  conveyance  may  be 
made  the  basis  of  an  equitable  lien  upon 
the  property  conveyed,  see  note  in  13  L.R.A. 
(N.S.)  726,  and  its  continuation  in  2S 
L.R.A.(N.8.l   607, 

Upon  the  question  whether  a  provision 
in  a  devise  for  the  support  of  a  third  iwr- 
Bon  is  to  be  regarded  as  a  charge,  a  condi- 
tion  subsequent,  or  a  condition  precedent, 
see  note  in  L.R.A.TfUTA,  617. 

As  to  what  constitutes  an  excuse  for  fail- 
ure of  the  grantee  t"  perform  an  agreement 
to  support,  see  note  in  LR.A.191TE,  SfiS. 
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whicb  results  in  a  forfeiture  d(  the  estate 
at  the  election  of  the  cuDiplainaot. 

Bell  CouDtj  V.  Alexander,  22  Tex.  350, 
73  Am.  Dec.  288;  Elyton  Land  Co.  v. 
South  &.  Xorth  Ala.  R.  Co.  100  Ala.  3S0. 
14  So.  207;  a  Am.  &  V.ng.  Enc.  Law.  2d  ed. 
,i03;  Davie  v.  Davis,  81  Vt.  259,  130  Am. 
Nt.  Rep.  1044,  69  Atl.  8TG;  Glo«ke  v.  Glocke, 
113  WiB.  303.  57  L.R.A.  4Se.  89  N.  W.  118; 
Abbott  V.  Sanders,  80  Vt  170,  18  L.R.A. 
(N.S.)  725,  130  Am.  St.  R«p.  974,  96  Atl. 
1032,  12  Ann.  CaB.  8»8;  Uardopr  v.  Knight, 
124  Ala.  273,  27  So.  208;  Thoniai  v.  Record, 
47   Me.  flOO,  74  Am.  Dec  SOO. 

J.,  delivered  the  opinion  of  the 


Tlie  bill  was  filed  bj  a  grantor  againat 
the  grantee  in  a  deed  and  her  moTtgagt^, 
praying  the  ctmrelation  of  the  deed  and 
mortgage  for  failure  of  complianre  with  the 
randiti<ma  contained  in  the  deed.  Re- 
Bpondenta  interpnaed  demurrer,  assi^in);  as 
a  ground  thereof  that  the  bill  was  without 
equity.  The  demurrer  being  overruled,  an 
appeal  was  taken  by  the  mortgagee,  and  the 
decree  on  demurrer  is  made  the  bttsis  of 
appropriate  assignment  of  error. 

That  a  court  of  equity  has  jurisdicUcoi 
appropriate  here  has  been  declared  by  this 
eourt.  Shannon  v.  Long.  180  Ala.  128.  134, 
00  So.  273;  Seaboard  Air  Line  R.  Co.  v. 
Anniston  Mfg.  Co.  186  Ala,  264,  05  fk>. 
187;  Gardner  v.  Knight,  124  Ala.  373,  27 
6a.  208;  Ely  ton  Land  Co.  v.  South  A 
Xorth  Ala.  R.  Co.  100  Ala.  3»6,  14  So. 
207:  Torrent  Fire  Engine  Co.  v.  Mobile, 
101    Ala,   550.    14    Ko.    557. 

la,  then,  the  ooadition  in  the  deed  a  con- 
dition precedent  or  a  condition  subsequent! 
Appellee  contends  that  when  construed  in 
the  light  of  the  cirniimataneeB  tinder  which 
the  deed  was  made,  as  averred  in  the  bill, 
the  condition  waa  a  material  and  inducing 
consideration  for  the  execution  of  the  deed 
— a.  condition  subsequent,  the  nonobaervance 
of  which  resulted  in  the  forfeiture  of  estate, 
at  the  clectim  of  comptainant'grimtor. 

ITie  facta  averred  are.  in  substance,  that 
on  the  5th  day  of  March.  lfH)7,  the  romplai 
ant.  being  the  owner  and  in  the  possession 
of  the  lands  in  question,  made  a  convey 
thereof  to  his  daughter,  M.  L.  Mcintosh,  and 
tliat  he  was  joined  therein  by  hit  wife,  who 
has  since  died;  that  this  conveyance  was  in 
form  a  warranty  doed,  based  upon  the  re- 
cited eons  id  e  rat  ions  of  love  and  affection, 
the  afrreement  of  the  grnntee  to  take  rare 
of  the  grantors  "during  their  lifetime,"  and 
$1  in  hand  paid,  the  ritceipt  whereof 
thereby  acknowledged.  Tlic  granting  clause 
was  BH  follows:  ''That  we  .  .  . 
grant,  bargain,  sell,  and  convey  unto 
said  M.  L.  Mcintosh  the  following  described 
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property  .  .  .  [deacrihing  it].  TTiis  con- 
veyance is  made  by  ua,  howevR',  upon  the 
condition  that  the  said  )1.  L.  Mcintosh  shall 
take  care  of  us  during  the  remainder  of  our 
natural  livea,  aad  that  she  shall  ^ve  us  a 
home  with  Iier  on  said  premises  and  provide 
for  us  in  a  way  which  her  means  will  au- 
thorize BO  long  as  we  or  either  of  ua  mav 
live." 

llie  habendum  clause,  ''To  have  and  to 
bold  the  same  unto  the  said  M.  L.  Mcln- 
toah,  her  heirs  and  assigns  forever,"  con- 
cluded with  covenants  o<  warranty.  Tliere- 
after  the  grantee  secured  her  note  to  the 
Firat  National  Bank  of  Xew  Brooklon,  by 
a  mortgage  purfMrtlng  to  convey  the  lands 
in  question.  The  bill  makes  said  bank  and 
the  grantee  in  the  deed,  M.  L.  Mclntosli. 
parties  raspondent,  and  prays  a  cancelation 
of  the  deed  and  the  mort^inge  on  the  grounda 
stated,   yet   aaka   that   redemption    be   per- 

itted  if  the  mortgage  be  held  a  valid  lipn 

I    the   lands. 

Tha  distinctions  between  oonditkms  prece- 
dent and  conditions  subsequent,  together 
with  the  general  rules  of  construction  of 
conditions  in  written  instruments,  have  been 
often  discussed  by  the  courts.  In  8  K.  C.  L. 
S  156,  Deeds  (pages  10B6,  lOSB),  this  phaso 
of  the  subject  is  treatei  of  as  follows: 
"Whether  a  condition  in  h  deed  is  a  condi- 
tion precedent  or  a  condition  subsequent  de- 
pends on  the  construction  of  the  languaf^e 
uHed  by  tlic  grantor,  in  connection  with  the 
purpose  of  the  grant,  and  on  the  intent  of 
the  parties  as  collected  from  the  whole 
contract,  whatever  the  order  In  which  they 
■re  found  or  the  manner  in  which  they 
are  expressed.  It  is  difficult,  therefore,  to 
formulate  any  exnct  test  by  which  to  deter- 
mine whether  &  condition  is  precedent  or 
Bu1>f>equent.  .  .  .  Moreover,  certsin  gen. 
cral  testa  are  rccogniEed.  Thus,  conditions 
subaequmt  are  those  which,  in  terms,  oper- 
ate on  an  estate  conveyed,  and  render  it  lia- 
ble to  be  defeated  for  breach  of  the  condi- 
tiona,  the  title  passing  to  the  grantee, 
subject  to  divestiture  on  failure  to  perform 
the  condftion;  while  conditions  precedent 
are  those  which  must  take  place  before  the 
estate  can  vest  or  be  enlarged,  and  if  land 
is  conveyed  on  a  precedent  condition  the 
title  will  not  pass  until  the  condition  is  per- 
formed." 

In  this  jurisdiction  we  have  recently  de. 
clared  that  "while,  as  a  general  rule,  a  court 
of  equity  disfavors  forfeitures,  it  will,  when. 
by  reason  of  the  breach  by  the  grantee  or 
lessee  of  a  condition  subsequent  in  a  convey- 
ance or  lease,  the  conscience  of  tJie  sitiialiou 
demands  it,  declare  that  a  forfeiture  hap 
occurred,  and  cancel  and  hold  for  naught 
such  conveyance  or  lease.  This  is  especially 
true  when  the  plain  language  of  the  instru- 
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attut  EliDWa  tliat  it  was  the  purpose  of  the 
parties  to  declare  that  the  breach  hIiouM 
uperate  aa  a  forfeiture,  unii  the  situatiun  of 
Ibe  parties  is  mdi  that  to  uphold  the  instru- 
ment aa  still  Talidlj  existing  aftor  the 
breach  would  be  ine<]UitaUle  and  unjust." 
.■^Iiannon  v.  Lung,  180  Ala.  12S,  80  So.  273. 

ISee  also  Seaboftrd  Air  Irtne  R.  Co.  v. 
Anniston  Mtg.  Co.  1H6  AIh.  2S4,  66  8o. 
187;  C.  VV.  Zimmerman  v.  Daffin,  149  Ala. 
380.  e  LJt^\.(N'.&.)  863,  123  Am.  St.  Rep. 
38,  42  So.  B68;  Davis  v.  Davis,  130  Am.  St. 
Rep.  1044,  and  note  (81  Vt.  250,  80  Atl. 
ST8):  Bell  County  v.  Alexander.  22  Tex. 
J30,  73  An.  Dec.  268;  Smith  v.  Smith,  64 
.Vtb.  aia.  m  N.  W.  8tH);  Oalt  v.  Provan, 
80  Am.  St.  Rep.  317,  n.jte,  (131  Iowa,  277, 
108   N.    W.   760). 

"No  precise  oi  technieal  words  are 
required  in  a  deed  to  create  a  condi- 
tion precedent  or  aubeequeirt.  It  is  said 
that  the  words  'proviso,'  'ita  quod,'  and 
Vub  Condi tionc,'  are  tha  most  proper  to 
make  a  condition,  yeit  they  have  not  always 
that  elTei^t,  but  frequently  serrc  for  other 
purposes,  sometimes  operating  as  a  qualifl' 
ration  or  limitatioD.  and  sometimes  as  a 
corenaiit  (4  Comyns's  Dig.  37it,  377 )  ;  but 
whetfaer  they  amount  to  Hit-  one  or  the  other 
may  lie  matter  of  conHtruclion.  dependent 
on  tbe  contract,  the  nature  of  the  i^ircum- 
rlances.  and  the  inltntion  of  the  party  cre- 
alinjt  the  estate.  The  intention  of  the 
party  to  the  instrument,  when  clearly  ascer- 
uined,  is  of  controlling  efficacy.  But  when 
tbat  is  not  clearly  manifest,  the  construction 
to  be  given  to  the  deed,  as  has  been  ivell 
Mid,  will,  Bft«r  all,  depend  Ichs  upon  artiQ- 
rial  rules,  tlisn  upon  the  application  of  good 
Muse  and  sound  equity  tc  the  object  and 
spirit  of  the  contract  in  the  fjiven  rase.  4 
Knit.  Com.  12S,  133;  4  Comyns's  Dig.  378; 
Finlay  v.  Kinff,  3  Pet.  346,  7  L.  ed.  701; 
Hayden  v.  Stroughton,  fi  Pick.  .'>28;  Under- 
bill V.  fciwatoga  &  W.  R.  Co.  20  Barb. 
4*5:  Nicoll  T.  New  York  &  E,  R.  Co.  12 
X.  V.  121."  Elyton  Land  Co.  v.  South  & 
-V'orth  Ala.  R.  Co.  tOO  Ala.  306,  14  So.  207 ; 
«'.  W.  Zimmprmsn  Mfg.  Co.  v.  Daffin,  14B 
AU.  380,  9  I,.B.A.(N.S.l  «63,  123  Am.  St. 
Rep.  6B,  42  So.  8£S;  2  Devlin,  Deede,  §  970. 

In  B  Am.  ft  Kng.  Enc.  Uw,  2d  ed.  505, 
note  5,  we  have  authority  that  eonditiona 
for  the  support  of  or  payment  of  money  to 
the  grantor,  or  any  other  person  or  persons 
osBted,  are  gmerally  construed  as  condi- 
Mibecquent.  in  Hisiouri,  Illinois,  and 
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V.  Davis,  130  Am.  St. 
R*p.  1044,  tb«  editor  eollecta  the  authorities 
to  tbe  elTect  that  <  1 )  though  courts  gener- 
ally do  not  faTor  conditions  subsequent  in 
deeds  of  eonveyance,  yet  this  particular 
cUis   t4   cases,   involving  an   agreement  by 
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grantee  to  support  grantor,  is,  in  many  ju- 
risdictions, made  an  exception  to  the  general 
rule.  RTid,  although  the  obligations  in  form 
rest  in  povenant,  tbey  are  construed  to  rest 
in  condition;  or,  in  other  words,  the  con- 
TciyBncc  made  under  such  circumstanccB  is 
not  absolute,  and  the  title  to  the  property 
conveyed  may  be  deveated  from  the  grantee 
and  revested  in  the  grantor,  upon  breach  oi 
the  condition  HUbscqiient,  The  reasons  for 
this  exception  are;  "To  protect  the  weak, 
to  prevent  the  realiiatiou  of  contemplated 
frauds,  of  unconscionable  bargains,  and, 
generally,  of  administering  justice  between 
man  and  man."  Glocke  v.  Gloeke,  113  Wis. 
303,  87  L.R.A.  458,  8S  K.  W.  118;  Knutsou 
v.    Bostrak,   0»   Wis.   461),   75   N.   W.   186. 

(2)  That  "equity  deals  with  the  situation 
the  same  as  with  any  ot)ier  where  a  rever- 
sion of  title  has  taken  plaice  by  re-entry,  or 
ita  equivalent,  for  condition  broken.  It 
establishes  the  title  to  tbe  property  in  ac- 
cordance with  the  facts,  and  clears  away 
all  apparently  interfering  writings  and 
records,  giving  such  other  relief  as  may  be 
necessary  to  fully  accomplish  that  end. 
.  .  .  True,  neither  the  deed  iior  the  mort- 
gage states  in  express  terms  that  the  es- 
tate is  granted  upon  condition,  but  the 
word  'condition'  is  not  necessary  for  the 
creation  of  an  eatate  upon  condition,  if  it 
plainly  appeara  from  the  words  used  that 
the  intent  of  the  parties  was  to  create  an 
estate  of  that  description."  Richter  v.  Rich- 
ter,  111  Ind.  458,  12  N.  E.  888;  Glocke  v. 
Cilocke,  infra.  113  Wis.  320,  57  L.R.A, 
458,  an  N.  W.  IIB;  Gilchrist  t.  Foxen,  05 
Wis.  428,  70  N.  W.  585;  Stilwell  v.  Knapper, 
60  Ind.  558.  35  Am.  Rep.  240;  Watters  v. 
Bredin,  70  Pa.  235;  Knutson  v.  Bostrak, 
supra. 

In  Ell«rt  V.  Gildemeister,  106  Minn.  83, 
118  N.  W.  165,  there  was  nothing  in  the 
cBS«  to  show  that  the  deed  contained  a 
"re-entry  clause."  but  the  court  set  aside 
the  deed  and  contract  "for  the  failure  of  the 
grantee  to  furnish  support  to  the  grantor." 
And  in  a  New  York  case,  where  the  grantor 
had,  by  a  quitclaim  deed,  conveyed  lands  to 
the  grantee,  ■'his  heirs  and  assigns  forever. 
to  have  and  to  hold,  ...  in  trust,"  to 
secnre  the  grantor's  support,  the  court  de- 
clared that  the  property  was  "conveyed  in 
fee  simple  upon  condition,"  and  that  the 
grantee,  "having  complied  with  the  terms 
of  the  agreement,"  was  entitled  to  the  land. 
upon  the  grantor's  death,  freed  from  any 
charge.    Mott  v.  Hichtmyei,  57  N.  Y.  40. 

In  Glocke  v.  Glocke,  113  Wis.  303,  311, 
312,  57  L.R.A.  468,  88  X.  W.  121,  the  su- 
preme court  of  Wisconsin,  treating  of  cir- 
cumatanees  where  the  intent  of  the  grantor 
Was  to  secure  personsl  performance  by  the 
grantee  of  the  obligations  stipulated — there 
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beJDg  DO  adequate  remMy  for  such  a  breach 
of  the  agreement  by  the  grantee  as  would 
prevent  the  grantor  from  realizing  tlie  pur- 
puie  of  the  grant,  otli«r  than  a  reetoration, 
90  far  as  praeticable,  uf  the  parties  to  their 
former  poHition — said  that  a  court  of  equity 
n-ill  read  out  of  tlic  papern  evidmi-ing  tlie 
agreement  a  condition  subsequent  upon 
which  the  property  was  conveyed,  enforce- 
able by  the  grantor  the  eatoe  as  any  otber 
such  condition  in  the  conveyance  of  proper- 
ty. The  court  said:  "Keapondent  had  in 
mind  Uie  beneflta  'of  filial  regard, — some- 
thing which,  under  ordinary  circumstances, 
uninfluenced  by  disturbing  conditions,  is 
invaluable;  something  which  can  neither  be 
estimated  in  nor  bought  witli  money,  nor 
made  the  equivalent  of  anything  else  in  a 
mere  commercial  transaction,  'ihe  natural 
yearning  of  a,  person  to  have,  in  his  declin- 
ing years,  the  full  bencHt  of  that  regard,  is 
well  illustrated  by  the  frequency  with  which 
person*,  circumstanced  as  respondrat  we3 
when  the  transaction  in  queation  occurred, 
part  with  all  or  substantially  all  their  prop- 
erty, trusting  to  the  bencftciary  to  adniinia- 
ter  the  same  with  the  fidelity  which  becomes 
a  Bon,  iu  face  of  the  fact  ehown  by  experi- 
ence that  failure,  absolute  failure,  will  prob- 
ably result,  and  l)e  accompanied  with  loss 
of  the  enjoyment  that  legitimately  belongs 
to  the  parental  relation;  and  not  only  by 
loss  thereof,  but  a  substitution  therefor  of 
the  most  annoying  of  alt  hostile  relations 
that  can  exist  between  acquaintances,  not 
going  to  the  extent  of  imperiling  the  safety 
of  persons  or  property  in  a  physical  senae. 
Such  contracts  have  cnm>^  to  be  looked  upon 
aa  almost,  if  not  quite,  presumptively  im- 
provident in  their  inception,  and  in  that 
view  courts  of  equity  have  gone  to  great 
lengths  to  remedy  the  mischief  by  reading 
out  of  them  a  condition,  where  a  covenant 
only  is  expressed,  upon  which  may  "be  found- 
ed, on  principle,  a  right  of  resciesion,  where 
justice  requires  it  for  the  protection  of  the 
weak,  the  exercise  of  which  will  undo  the 
mischief  ab  initio,  and  rcatore  tlie  parties, 
substantially,  to  their  original  situation. 
In  this  case  it  seems  that  the  hope  and 
expectation  of  filial  regard  was  the  moving 
cause  on  the  part  of  respondent  in  trans- 
ferring his  property  to  hifl  son.  The  con- 
tract contained  the  characteristic  features 
found  in  tnofit  agreements  of  its  claaa  with 
which  courts  have  commonly  had  to  deal." 
In  Thomas  v.  Record,  47  Me.  600,  74  Am. 
Dec.  500  (much  tike  the  case  at  bar)  the 
language  i)f  the  deed  held  to  be  a  condition 
subsequent  was:  "I  give  the  said  Samuel  T. 
Record  this  deed  on  the  following  condition, 
to  wit:  The  said  Samuel  T.  Record  shall 
maintain  and  support  myself,  the  said 
Perez  T.  Record,  and  Asentli  Beoord,  wife 
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of  the  said  Feret  T.  Record,  for  and  during 
the  term  of  their  natural  lives,  and  ahall  at 
all  times  furnish  them  with  suitable  and 
proper  support,  and  shall  treat  thevi  wftli 
kindness,  and  in  all  respects  conduct  to- 
wards Ihem  as  is  the  duty  of  n  son  to  hia 

The  opinion  conatruiiM;  the  condition  sub- 
sequent was:  "Does  the  language  in  a  deed 
constitute  a  condition  I  There  can  be  no 
doubt  that  such  is  the  facL  In  the  langaage 
of  the  court,  in  Gmy  t.  Klanehard,  S  Pick. 
2S4:  'The  words  are  apt  to  create  a  con- 
dition; there  is  no  ambiguity,  no  room  for 
construction;  and  they  cannot  be  distort*!! 
BO  as  to  convey  a  different  sense  from  that 
which  was  probably  the  intent  of  the  par- 
ties.' The  conditions  are  consistent  with 
the  nature  of  the  grant;  not  incompatible 
with  any  rule  of  law;  not  requiring  anything 
immoral;  and  not  inconsistent  with  public 
policy.  Nor  is  there  any  evidence  of  fraud 
or  collusion  between  the  defendant  and 
Samuel  T.  Record,  in  the  case  as  presented. 
It  is  usual  in  the  grant  to  reserve  in  express 
terms  to  the  grantor  and  his  heirs,  a  right 
of  entry  for  breach  of  condition;  but  a 
grantor,  or  his  heirs,  may  enter  and  take 
advantage  of  a  breach,  though  there  be  no 
euch  clause  of  entry  in  the  deed.  4  Kent, 
Com.  133;  Gray  v.  Blancliiird,  supra.'' 

In  Sewall  v.  Henry.  »  Ala.  24,  wherein 
Judge  Campbell  was  of  counsel,  and  the 
opinion  was  by  Chief  Juatie«  Collier,  the 
facts  being  that  S,  executed  to  U.  a  bill  of 
sale  for  a  n^ro  man.  at  the  price  of  fS5n 
in  hand  paid,  it  was  agreed  at  the  name 
time  by  the  vendee,  in  writing,  that  in  con- 
sideration of  such  sale  he  would  sell  to  the 
vendor  the  slave  in  qiwstion,  at  the  price 
stated  in  the  bill,  "if  applied  for  on  the  1st 
day  of  January  next"  thereafter.  It  was 
held  ''that  these  several  writings  did  nr>( 
constitute  a  mortgage,  nor  could  it-  tte 
intended  that  the  latter  was  a  mere  under- 
taking by  the  vendee  to  stipulate  with  the 
vendor  for  a  resale  on  the  day  designated. 
but  in  itself  it  provided  for  a.  resale,  and 
left  nothing  open   for   future  sdjuHtnient." 

The  case  of  Gardner  v.  Knight,  IS4  Ala. 
273,  27  So.  2118,  is  not  an  authority  againat 
the  relief  here  sought  iKcause  of  the  nonper- 
formance of  the  condition  subsequent  in  the 
deed  prayed  to  be  canceled.  In  the  convey- 
ance construed  in  Gardner's  Case,  there  was 
attached  no  condition.  It  was  a  conveyance 
of  land  upon  the  considerations  of  love  and 
atTection.  and  the  sum  ot  $6  acknowleilgied 
to  have  been  paid  by  a  daugfat>--r,  and  Ihe 
promise  of  the  grantee's  husband  to  main- 
tain the  grantor.  It  was  held  that,  in  the 
absence  of  language  showing  a  condition 
subsequmt  was  intended,  it  was  shown  only 
that  the  simple  obligation  of  a  third  party 


FIRST  NAT.  BAKK  v.  MolKTOSH. 


»r 


•u  Accepted  hj  the  grsuUir,  and  thmt  there 
wu  nothing  to  thow  that  the  graohir  rriied 
upon  anything  except  thi>  pereoDHl  prtnniw 
i)f  such  third  ftiTty  to  maiiiUkin  the  grantor. 
That  this  is  the  proper  inlerpTetatioii  of  the 
J^isioa  in  ithown  by  the  Htatement  of  Judge 
UeClellan,  124  Ala.  page  275:  "In  thi> 
ileed  tJie  grantor  rnerved  to  himaelf  the 
pUAseaBioD  of  the  premises  during  his  life." 

And  (124  Ala.  on  page  276:  "On  the 
■vermmtB  of  the  bill  the  cow  is  to  be 
ireated  for  sli  the-purpoees  of  this  appeal 
a  if  the  only  consideration  for  the  deed 
in  question  and  the  only  consideration  re- 
uited  therein  ivaa  tlie  tiDdertaking  of  J.  C. 
Knight  Inot  the  grantee  in  the  deed,  but 
W  huslwutd)  to  provide  for  the  grantor 
iDd  to  make  the  specified  improvements 
on  the  land.  So  considered,  complainant's 
title  to  the  relief  specially  prayed  is 
iMted  upon  Uiree  grounds :  First,  that  J.  C. 
Knight  (and  Lucy  too  for  that  matter) 
utterly  failed  and  refused  to  carry  out  his 
Hid  coveoant  or  undertaking.  .  -  .  The 
ract  that  J.  C.  Knight  failed  to  carry  out 
Kia  uudertalcing  or  that  both  he  and  his  wife 
failed  and  refused  to  carry  out  Uie  undw- 
taking  in  consideration  of  which  the  convey- 
ance was  made  is  no  ground  for  the  can- 
«1ation  of  the  eonv^ance.  The  undertaking 
n*8  in  no  sense  a  condition  subsequent  upon 
the  breach  of  which  the  conveyance  was 
void  or  voidable,  but  at  most  it  was  a  mere 
cuTenant  on  the  part  of  J.  C.  Knigbt  to  pay, 
soquit,  and  satiafy  the  price  of  the  land 
in  a  panicular  way,  or  rather  the  coa- 
lideration  upon  which  the  deed  was  made; 
and  there  is  no  more  room  or  reason  for  a 
inncelation  of  Uie  conveyance  for  default  in 
ifae  BaLisfaction  of  atich  a  consideration  or 
tor  failure  to  carry  out  such  an  undertaking 
Than  there  would  have  been  had  the  con- 
•iiieration  been  so  much  money,  and  tiie 
purchaser  had  made  default  in  the  payment 
(hereof.  In  both  esses  the  remedy  of  the 
TesdoT  woold  be  on  the  undertaking,  and 
sot  by  wa^  of  canceUition  and  revesti 
title  in  himself." 

The  Gardner  deed  is  clearly  distinguish' 
tble  from  that  in  the  instant  caHe  (I)  In 
that  in  the  former  the  grantor  reHerred  to 
bimself  th^  poaaeasicm  of  the  premieeii  dur- 
ing his  life,  thuR  making  provision  for  him- 
self, so  long  Bs  he  miglit  live,  independent 
of  the  promise  of  his  son-in-law  to  support 
him,  and  there  was  no  rciibon  why  a  condi- 
tion subsequent  should  be  annexed;  (2)  in 
that  that  transaction  was  not  only  one  of 
Kclf-protection,  by  the  reservation  of  the 
life  estate,  but  was  one  of  reliance  on  the 
perwnal  obligation  of  thfi  son-in-law,  not 
the  grantee  in  the  deed,  to  support  and  min- 
iiter  to  the  grantor,  "to  cover  one  room  of 
the  house  on  the  premises    .    .    .    and  also 
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to  baild  a  bu^y  house  lJsl4  feet,  also  to 
bniM  another  house  18xlS  feet,  also  to  build 
certain  fence*  on  tb«  premises  owned  by  said 
Knight."  No  such  substniitial  and  material 
considsratioBS  characteriied  the  deed  here 
in  question;  this  conveyance  was  to  the 
grantee  daughter,  in  considention  of  per- 
sonal  care,  ministration,  and  support  of  old 
and  dependent  parents. 

In  Burroughs  v.  Burroughs,  1114  Ala.  3Ztl, 
E8  L.R.A.(N,8.1  807,  1^7  Am.  St.  Rep.  59, 
60  So.  lOee,  20  Ann.  C'as.  »se,  there  was  no 
condition  subsequent  recited  in  the  deed, 
only  a  cash  consideration,  with  no  oollaterat 
agreement,  a  part  of  the  transactio 


to    the    contrary.      As 


this    the    court 


(164  Ala.  page  330)  said:  "The  bill  .  .  . 
pointedly  alleges  that  the  sum  recited  in  the 
deed  exhibited  with  the  bill,  viz.,  1150,  was 
not  the  consideration  for  the  conveyance, 
and  that  it  nev..r  was  paid.  Following  the 
first  stated  avermentii,  the  true  considera- 
tion for  the  conveyance  is  alleged  as  quoted 
above" — support  end  maintenance  of  com- 
plainant for  the  balance  of  her  natural  life. 

Thus,  this  case  is  not  opposed  to  the  views 
here  announced,  nor  to  the  decision  in 
Brindley  v.  Brindley,  1»7  Ala.  221,  7£  So, 
4»7. 

In  Woodley  v.  Woodley,  —  Ala.  — ,  70  So. 
134,  there  was  a  deed  and  a  mortgage, 
which,  constituting  one  transaction,  were 
construed  together.  The  transaction  in- 
volved the  conveyance  by  the  father  to  his 
son  of  certain  real  properties,  on  considera- 
tion that  the  grantee  was  to  give  the 
grantor-mortgagor  "one' fourth  of  the  crop 
grown  by  the  defendant  on  said  land  which 
was,  together  with  SI,  tbe  consideration  ex- 
pressed in  the  mortgage  executed  by  defend- 
ant to  complainant.  Held,  that  auch  con- 
dition was  a  condition  subsequent."  The 
court  said:  "The  legal  title  which  passed 
liy  the  grantor's  deed  was  revested  in  him 
by  the  mortgage  executed  by  the  grantee  to 
xecure  the  performance  of  bis  promise  to  give 
the  grantor  one  fourth  of  tbe  crops  during 
his  life  and  the  further  promise,  of  necessary 
implication,  that,  in  order  to  be  able  to  give 
one  fourth,  crops  would  he  planted  from 
year  to  year  and  cultivated  in  a  reasonably 
husbandly  manner.  .  .  .  Considering  tlie 
two  instruments  as  one,  the  law  applies 
itself  to  the  iiit«ntian  to  be  gathered  from 
I  lie  language  of  the  whole  instrument. 
.  According  full  consideration  to  the 
rule  that  conditions  sulMequcnt.  going  to  the 
destruction  or  defeasance  of  estates  created, 
are  not  favored,  we  arc  ncvertlieless  of  the 
opinion  that  the  two  instrument*  in  ques- 
tion, taken  together,  created  an  estate  in  tbe 
(lef^idant  upon  the  condition  subsequent 
that  he  should  perform  the  stlpulatiooa  of 
tlie  mortgage." 
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We  have  liere  ttir  caae  of  a  hiuband  and 
wife,  who,  owning:  a  tract  of  land  upon 
which  they  live,  desire  to  provide  for  tlieni- 
selveg  in  their  old  age,  and  who,  having  a 
daughter  in  whom  tbey  repose  confidence, 
agree  to  convey  to  her  this  homeetead  tract 
upon  the  conEtdeTation  and  condition  that 
she  will  give  them  her  personal  ministra- 
tions, provide  for  them  a  home  thereon,  and 
take  care  of  tliem  bh  long-  as  they  or  either 
of  tliem  shall  live.  Apt  wprd»  are  employed 
in  the  deed  to  show  that  the  estate  of  the 
daughter  and  her  right  under  the  deed  were 
dependent  upon  ]ier  eubaequent  performance 
of  the  obligatiiHiB  therein  contained. 

The  intention  of  the  grantora  may  be 
gathered,  not  only  from  the  recitala  of  the 
deed,  but  from  the  surrounding  circum- 
stances, and  the  relation  and  situation  of 
the  parties  the  one  to  tlie  other.  The  inten- 
tion of  the  grantors  to  the  instrument  in 
ijuestion,  to  create  a  condition  subsequent 
on  which  abould  depend  the  continued  in- 
vestment of  the  title  in  the  grantee,  is 
shown,  not  only  by  the  recitals  in  the  deed, 
but  by  the  averred  conditions  and  circum- 
stances surrounding  the  ]iarties  thereto,  at 
tile  time  of  its  execution  and  delivery.  Such 
a  just  and  reasonable  construction  of  the 
instrument,  consistent  with  the  circum- 
stances of  its  execution  and  delivery,  is  the 
law  of  the  case,  and  forbade  the  grantee 
therein  to  convey  said  lands  to  a  third 
party,  and  defeat  the  purpose  of  the  grant- 
or's conveyance.  If  the  provision  in  ques- 
tion be  not  construed  as  a  condition  subse- 
quent, then  this  father  i^  at  the  mercy  of  a 
daughter  in  whom  he  unwisely  reposed  trust 
and  confidence,  as  evidenced  by  his  deed  to 
her  and  by  the  circumstances  culminating  in 
this  suit.  The  province  of  courts  of  equity 
is  to  protect  innocent  grantors  in  deeds  of 
this  kind  from  impositions  ofttimes  result' 
ing  from  confidence  and  trust  improvidently 

As  to  respondHit  bank  and  those  holding 
under  the  grantee,  they  were  sufficiently 
put  on  inquiry  to  be  chargeable  with  fuil 
knowledge  of  the  fact  of  the  existence  of 
such  condition  subsequent.  It  has  been 
held  lufticient  notice  or  knowledge  to  a 
party  in  interest,  if  the  circumstance  or 
fact  is  sufiicient  to  excite  attention  and  put 
htm  on  guard  and  so  call  for  inquiry;  t}iat 
this  is  notic*'  of  everything  to  which  the 
inquiry  would  lead.  Yeitch  v.  Woodward 
Iron  Co.  —  Ala.  — ,  70  ■'fe.  124 ;  J.  S.  Car- 
roll Mercantile  Co.  v.  Ilarrell,  —  Ala.  — , 
74  So.  262;  Cole  v.  Birniingham  Union  R. 
Co.  143  Ala.  427,  39  So.  403:  Adler  v.  Van 
Kirk  Land  t  Constr.  Co.  114  Ala.  651,  62 
Am.  St.  Rep.  133,  21  So.  490;  James  v. 
-Tames,  55  Ala.  525 ;  Pepper  v.  Qeorge,  51 
Ala.    Ift4,   and   all    llic    enrlier   authorities 
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there  collected.  Hie  deed  in  qneatioD,  witb 
its  condition  subsequent,  duly  recorded,  gave 
notice  to  the  bank  of  its  c<Hitents.  The 
purchaser  of  real  properties  is  charged  with 
notice  of  such  recitals  of  conveyances  in 
bis  chain  of  title.  V'eitch  v.  M'oodward 
Iron  Co.  supra,  and  authorities;  1  Warvelle, 
Vend.  4  P.  2d  ed.  S  262;  2  Devlin,  Deeds. 
3d  ed.  p.  1387,  §  73ea. 

Respondent  bank's  demurrer  of  laches 
in  the  assertion  of  right  by  complainant  is 
without  force.  "Hie  bi41  sliows  the  com- 
plainant  to  be  in  the  possession  of  the 
property,  and  at  all  times  to  have  been  so. 
Itoth  before  and  after  the  execution  of  the 
deed,  and  at  the  time  of  the  filing  of 
the  hill.  Nothing  therein  indicates  that  the 
grantee  in  the  conveyance  asserted  any 
right,  title,  or  intarest,  adverse  or  otherwise, 
in  and  to  the  property  in  question.  It  ib 
necessary  that  the  assertion  of  adverse  right 
be  shown  by  the  bill,  as  well  as  acquiescenoe 
in  such  advMMe  right,  and  poHsession  by  the 
complainant  for  a  time  which  a  court  of 
equity  would  regard  as  unreasonable  and  to 
the  prejudice  of  the  adverse  party,  in  order 
to  establish  laches  in  the  party  so  acquie?-- 
cing.  Treadwell  v.  Torbert,  122  Ala.  300. 
25  Bo.  216;  Montgomery  Light  Co.  v.  Lahev. 
121  Ala.  131,  130,  25  So.  lOOfl;  Haney  v. 
Legg,  120  Ala.  619,  87  Am.  St.  Rep.  8l'.  :)0 
Su.  34;  Aehuret  v.  Peck,  101  Ala.  499.  14 
So.  541 ;  Zeigler  v.  Zeigler,  180  Ala.  24a,  60 
So.  810;  Veitch  V.  Woodward  Iron  Co.  — 
Ala.  —.  79  So.  124;  Gilmer  v.  Morris.  80 
Ala.  78,  60  Am.  Rep.  85.  See  6  Pom.  Eq. 
Jur.  33  (6),  and  many  aathorities,  to  the 
effect  that  the  party  in  possession  of  land, 
who  resorts  to  a  court  of  equity  to  settle  a 
question  of  title,  is  not  chargeable  with 
laches,  no  matter  bow  long  the  delay. 

The  decree  of  the  Circuit  Court  sitting  in   ' 
equity   was   free  from   error,   and  ft   is   af- 
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Joint  tl«^Mor  — release  — covenant  ikh  to 

1.  One   joint   tort-feasor    is   not   released 

Note.— An  to  effeet  of  release  of  one  joint 
lorl  feasor  on  liability  of  the  other,  see  hii- 
notation  following  this  case,  post,  363,  and 
references  therein  to  annotationa  on  relattxl 
questions. 
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from  lUbilitj'  to  the  iojured  party  by  the 
latter'g  covenant  not  to  6\xe  tbe  other,  which 
e^preiutly  reserves  any  righta  the  injured 
pfrson   may   have  ajtainat  the   one   not   re- 

For   other   cn»e»,   see   Joint    Creititora   and 

Debtor*,  II.  in  Dig.  I~S2  N.  S. 
Pleading  ^  defense  —   Hatlaradton   of 

2.  A  plea,  in  an  aitioD  against  one  joint 
tort'fetuior  to  recover  for  persoBal  injuries 
tiiat  plaintiff  liaa  not  BufTered  damaKcs  to 
the  extent  o(  the  amount  received  frwu  the 
other  tort-feasor,  and  that  he  hae  heen 
fully  paid  tor  hit)  injuries,  presents  H.n  ia- 
"liable  defense,  and  the  eonclUHJveness  of 
the  defense  is  not  admitted  hv  a  demurrer. 
For   other  «»««,   are   Plfading.    Til.   e,  «• 

Dig.  i-.)>  \.  8. 

(March  le,  1018.) 

F'  RROR  to  the  District  Court  of  the  Unit- 
J  eti  StatcH  for  the  Northern  District  of 
Mississippi  (Xiles,  Diitnct  Judge)  to  re- 
liew  H  judgment  dismissing  an  action 
brought  to  recover  damaj^es  for  persuiial  in- 
juries, for  which  defendflnt  was  alleged  to 
he  reapODsible,  but  liability  [or  which  de- 
fendant   claimed    had    been    released.     Re- 

The  facts  are  stated  in  the  opinion. 

Ai^ued  before  Walker  and  Batts.  Cir- 
cuit Judges,  and  Newman,  District  Judge. 

Messrs.  Jame*  A.  Cunnlnglian)  and 
v.  D.  Anderson,  for  plaintiff  in  error: 

If  the  injured  party  reserves  his  rights 
■gainst  the  other  joint  tort-feasors,  then 
thev  are  not  disi-harKed. 

ii  Cyc  1088-1090;  38  Cje.  53e-.'i3Si 
Lovejoy  v.  Murray.  3  Wall.  1.  16  I.,  ed. 
lat);  Bigelow  V.  Old  Dominion  Cupper 
Min.  i.  Smelting  Co.  225  U.  S.  132,  .iS 
L.  ed.  1023,  32  Sup.  Ct.  Rep.  Ml,  Ann. 
Can.  19I3E,  875;  Weinman  v.  DePalma,  232 
V.  S.  573,  58  L.  ed.  737,  34  Sup.  Ct.  Bep. 
370;  Drake  v.  Mitchell,  3  East.  258,  102 
Eng.  Heprint,  0114,  7  Revised  Rep.  44D; 
Carey  v.  Bilby.  83  C.  C.  A.  361,  129  Ewl. 
203:  Chicago  J^  A.  R.  Co.  v.  Averill,  224 
III.  513,  79  X.  E.  804;  Gilbert  v.  Finch, 
173  X.  Y.  4f.«,  61  L.R.A-  807,  fl3  Am. 
St.  Bep.  623,  66  N.  E.  133;  El  Paso  &,  S. 
R.  Co.  V.  Darr.  —  Tex.  Civ.  App.  — .  93  S. 
W.  166;  BarniuQ  v.  Codirane,  139  Cal.  404, 
:.1  Pac.  247:  Louisvilie  &  E.  Mail  Co.  v. 
Barnes,  117  Ky.  880,  64  L.R.A.  574, 
111  Ara.  St.  Rep.  273,  79  S.  W.  261; 
Bailev  v.  Delta  Elettric  Light,  P.  &,  Mfg. 
to.  86  Mine.  634,  38  So.  354;  Nelson  v. 
Illinois  f.  n.  Co.  !)8  Miss.  295.  31  L.R.A. 
(X.S.I    689.  53  So.  820. 

Special  pleas  which  amoimt  to  the  gen- 
eral isaue  only  will  be  treated  as  the  gen- 
eral  issue,  «nd  bad  as  special   pleas. 

Wallace   v.    Sealee,   36   Miss.     53;    Alex- 
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ander  y.  Easthind,  37  Miss.  054;  Fiiob  \. 
Asher,  56  Miss.  571;  Burrus  v.  Gordon,  67 
Miss.  93;  Tyltir's  SUphens  PI.  3S0. 

Meaara.  William  M.  Cox,  Robert  H. 
Thompeon,  J.  Harvey  Tltoiii]tson . 
Frnncla  B.  Sanlelf,  and  Howard  T. 
Wllcoxoii,  for  defendant  in  error: 

An  nnllmited  covenant  not  to  sue  is  a 

Stebblns  v.  Xiles,  tH  Miss.  267:  Moellc 
V.  Sherwood,  148  U.  S.  21,  .37  L.  ed.  350. 
13  Sup.  Ct.  Rep.  426;  Chapman  v.  Sima. 
53  Miss.  154 ;  Bannard  r.  Duncan,  7S  Neb. 
180.  126  Am.  St.  Rep.  861,  112  N.  W.  363. 

A  release  for  a  consideration  of  one  joint 
tort-feasor  acquits  and  discharges  the  oth- 
er joint  tort-feasor. 

Babcock  t  W.  Co.  v.  Pioneer  Iron  Works. 
34  Fed.  338;  O'Sliea  v.  New  York,  C.  4 
St.  1,.  R.  Co.  44  C.  C.  A.  601,  105  Fed.  550: 
Tunana  Trading  Co.  v.  North  American 
Trading  &  Transp.  Co.  138  C.  C.  A.  389, 
220  Fed.  783;  The  St.  Cuthbert,  157  Fed. 
702;  Clabaugh  v.  Southern  Wholesale 
Grocers'  Asso.  181  Fed.  706;  .Abb  v.  North- 
em  P.  R.  Co.  28  Wash.  428.  38  KR.A.  293: 
Ftynn  v.  Manson,  19  Cal.  App.  400,  126 
Pac.  181;  Louisrllle  *  N.  R.  Co.  v.  Allen, 
67  Fla.  257,  L.R..1.1915C.  20,  66  So.  8i 
Snyder  v.  Witt,  99  Tenn.  813,  42  S.  W. 
441;  Ayer  V.  Ashmead,  31  Conn.  447,  83 
Am.  Dec.   Ifi4. 

Newunn,  District  Judge,  delivered  thi 
opinion  of  tbe  court.- 

llie  plaintitT  in  error  here  brought  suit 
against  the  Pullman  Company  for  dam. 
ages,  alleged  in  the  petition  to  be  $25,000. 
for  injuries  she  sustained  while  being  re- 
moved from  a  Pullman  car  on  which  she 
was  a  paasea;cer  from  Memphis,  Tennessee, 
to  Tupelo,  Mississippi.  She  alleges  that 
when  she  went  on  the  Pullman  car  the 
company  bad  notice  that  she  was  an  in- 
valid, and  would  require  special  attention 
as  such.  The  Pullman  car  was  being  op- 
erated from  Memphis  to  Tupelo  cn-er  the 
St.  Louis  t  San  Francisco  Railroad,  o[ 
which  James  W.  Lusk,  W.  B.  Riddle  and 
W.  C.  Nixon  were  at  that  time  receivers. 
In  being  removed  from  the  Pullman  car. 
in  on  invalid's  chair,  she  says,  in  her  suit, 
that  by  the  negligence  ol  the  Pullman  em- 
ployees she  wBH  allowed  to  fall  on  a  hard 
i-ock  pavement,  and  thereby  receiveil  licr 
injuries,  which,  she  aays.  nere  Mvere  and 
permanent.  She  says  in  her  suit  against 
the  Pullman  Company  that  "a  porter  of 
the  defendant  company  wilfully  and  negli- 
gently passed  an  'all  rij;bt'  signal  to  the 
train  to  pull  out,  at  a  time  when  plantifl 
was  in  a  position  of  great  puril.  and  the 
same  known  to  him,  or  by  the  exercise  of 
reasonable  care  would  have  Iwen  known." 
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Ae  defeue  to  t^is  suit  againat  the  Pull' 
man  Company,  two  special  pleas  were  filed, 
in  which  it  was  set  np,  in  effect,  that  tha 
plaintiff,  after  she  was  injured,  broaght 
Huit  against  the  St,  Lonia  t  San  Francisco 
Railroad  Companj  and  its  receivers  for 
Buch  injury,  and  afterwards  settled  with 
the  receivers  for  the  sum  of  $1,000.  The 
pleas,  while  somewhat  different  in  char- 
acter, make,  with  one  exception  which  will 
be  referred  to  hereafter,  a  single  question, 
and  that  is  the  claim  that  the  release  of 
the  receivers  of  the  railroad  company  for 
the  snm  of  11,000,  and  the  pa>per  executed 
to  them  as  a  release  of  liability  on  their 
part,  had  the  effect  of  releasing  also  the 
other  joint  tort-feasor  the  Pullman  Com- 
pany. The  picas  are  called  the  first  and 
second  plesB.  The  second  plea  has  at- 
ta^bed  to  it  the  following: 

Covenant  Not  to  Sue. 

Whereas,  on  or  about  December  23,  1913, 
tha  undcriigned.  Annie  T.  Lee  Berry,  of 
Booneville,  Miasissippi,  while  a  passenger 
OD  a  passenger  train  of  the  St.  Louia  & 
SaD  Francisco  Railroad,  then  being  operat- 
ed by  James  W.  Lusk.  W.  C.  Nixon,  and 
W.  B.  Biddlp,  receivers,  white  tieing  re- 
moved from  a,  car  of  the  Pullman  Com- 
pany, at  Tupelo,  Misaisaippi,  by  employees 
of  the  said  Pullman  Company,  she  being 
then  an  invalid,  received  injuries,  which, 
she  says,  are  of  a  serious  and  permanent 
nature;   and 

Whereas,  the  undersigned,  Juliua  E. 
Berry,  as  the  husband  of  Annie  T.  Lee 
Berry,  claims  to  have  been  put  to  expense 
and  suffered  loss  and  damages  by  reason  of 
the  accident  and  injuries  to  his  said  wife, 
.\unie  T.  Lee   Berry;   and 

Whereas,  the  undersigned,  Annie  T.  Lee 
Berry  and  Juliua  E.  Berry,  claim  that  the 
accident  and  injury  was  the  result  of  the 
actionable  negligence  of  the  receivers  afore- 
said, James  W.  Lusk.  W.  C.  Xixon,  and  W. 
B.  Biddle,  and  the  Pullman  Ccanpany, 
through  their  respective  agents  and  em- 
ployees, and,  being  present  and  knowing 
the  facta  surrounding  the  accident  and  in- 
jury, believe  the  negligence  of  the  aforesaid 
receivers  to  have  been  slight,  while  that  of 
(he  Pullman  Company  was  gross;   and 

tthereas.  James  Vf.  Lusk.  H".  C.  Nixon, 
and  W.  B.  Biddle,  as  receivers  of  the  St. 
I^uis  i  San  Francisco  Railroad,  are  de- 
airouH  of  preventing  litigation  against 
them  and  the  resultant  expenses  tliereof, 
to  recover  damages  for  their  negligence,  if 
any,  and  such  receivers  expressly  deny  that 
they  were  puilty  of  any  negligence;   and 

Whereas,  the  undersigned,  Annie  T.  I,*e! 
Berry  and  Julius  E.  Berry,  are  willing  to ' 
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covenant  not  to  sue  the  said  railroad  re- 
ceivera  or  their  employees  for  the  injuries 
sustained,  or  that  may  hereafter  devplo|i, 
by  reason  of  said  accident,  but  desire  to 
expressly  reserve  unto  them  selves  their 
right  of  action  against  the  Pullman  Com- 
pany and  the  agents  and  employees  of  aai<l 
Pullman  Company: 

Now,  therefore,  in  consideration  of  the 
sum  of  one  thousand  dollars  (tl.OOO).  to 
us  this  day  paid  by  James  W.  Luak,  W.  C. 
Nixon.  W.  B.  Biddle,  receivers,  St,  Louis  t 
San  Francisco  Railroad,  we  hereby  cove- 
nant and  agree  not  to  sue  or  prosecute  any 
Buit,  action  at  law,  or  bill  in  chancery, 
against  the  aaid  railroad  receivers,  («'  their 
employees,  to  recover  damages  for  and  ou 
account  of  the  accident  and  injury  afore- 
said, but  in  so  doing  distinctly  and  ex- 
pressly reserve  unto  ourselves  any  and  all 
rigliti!  of  action  we  may  have  against  the 
Pullman  Company,  to  recover  damages  for 
said  accident  and  injuries,  this  instrument 
not  being  executed  in  full  settlement  of  otir 
entire  cause  of  action  for  the  said  accident 
and  injuries,  but  being  a  mere  quitclaim 
and  covenant  not  to  aue,  so  far  as  it  may 
relate  to  any  interest  of  the  said  receivers 
and  railroad,  but  not  applying  in  any  em^e 
to  any  cause  of  action  we  may  have  against 
the  Pullman  Company,  or  the  employees  of 
the  Pullman  Company. 

Before  executing  this  inatrament,  the  un- 
dersigned, having  fully  informed  tlietn- 
aelvea  of  its  contents,  covenant  and  repr>- 
sent  that  they  are  the  persona  and  bear  tlie 
relations  therein  named,  are  of  lawful  age, 
and  legally  competent  to  execute  it,  have 
been  advised  by  counsel  to  execute  it  vol- 
untarily, with  full  knowledge  Uicreof. 

Given  under  our  hands,  this  the   

dav  of  March,  1016. 

[Signed)     (Mra.)   A.  L.  Berry. 
J.  E.  Bwry. 
Witness;   W.  H,  Crits. 

Sara  L.  Buchanan, 

The  two  pleas  were  demurred  to,  Mid 
both  demurrers  overruled,  and,  tlie  plain- 
tiff declining  to  plead  further,  flnal  judi;- 
ment  was  entered  diamisstng  the  plain- 
tiff's case,  from  which  judgment  this  writ 
of  error  is  prosecuted. 

The  question  is,  therefore,  whether  this 
paper,  exei^uted  by  Mrs,  Berry  and  lier  hus- 
band  .T.  F..  Berry,  to  the  receivers  of  the 
railroad  company,  is  a  release  of  the  Pull- 
man Company.  This  question  has  been  be- 
fore the  courts,  and  the  decisions  are  not  at 
all  in  accord.  In  34  Cyc.  1086,  the  Ian  is 
thus  stated:  "A  release  under  seal  of  one 
joint  tort-feasor  releases  him  and  all  his 
joint  wrongdoers,  because  a  sealed  release 
operates  to  extinguish  tJie  cnuae  of  action. 
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Moreover,  it  has  been  held  that  &  rsserva- 
;ion  of  the  rights  of  the  injured  pu-ty 
Hg«iiut  the  releasee'^  cotort-fcaMrs  ia  re- 
pugnant to  the  nature  of  the  inilrument 
and  void,  for  the  right  «f  action  caoDot  be 
e-vlinct  •■  to  one  tort-f«a«ar  asd  alive  as 
lo  bis  fellow  wrongdoers,  and,  having  been 
destroyed  as  to  one.  it  is  extinguished  for 
the  benefit  of  all.  The  l<^ical  and  legal 
luunduess  of  this  rule,  however  harsh  its 
application  may  be  in  the  particular  case, 
ii  luuloubted,  provided  the  sealed  iostru- 
oKnt  is  once  construed  to  be  ti  release,  but 
to  eseape  the  application  of  this  principle, 
uhere  it  would  work  iujuttice  and  defeat 
the  evident  inteDtioD  of  the  parties,  the 
Diodern  tendencj  of  the  courts  is  to  con- 
ntrue,  if  possible,  such  laitrumentB  as 
(-ovenants  not  to  sue,  which  accordingly  do 
uut  release  the  co-obligors.  ^Uoraover,  the 
i-ouinon  law  has  been  altered  in  some  juris- 
dirtioua  by  atatute." 

This  question  lias  been  before  tlie  su- 
preme court  of  Kentucky  in  l^uiaville  i 
E.  Mail  Co.  v.  Bames,  117  Ky.  SdU, 
li-l  L.H.A.  574,  111  Am.  St.  Rep.  iTi,  79  b. 
W.  261.  What  was  tliere  held  can  prob- 
ablf  be  determined  from  the  fourth  head- 
note  of  the  case,  which  is  as  follows: 
"The  acceptance  by  one  wbo  Has  a  cause 
ot  action  against  two  Juiiit  tort-feasors,  of 
a  sum  of  money  from  (Hie  of  them  in  part 
i>atisfactioa  and  in  consideration  of  a  re- 
lease of  the  tort-feasor  making  the  pay- 
Dient,  does  not  preclude  recovery  agaiDst 
the   other." 

That  case  was  very  thoroughly  consid- 
Fred,  as  shown  by  the  opinion  of  the  court. 
lo  the  briefs  of  counael,  which  precede  the 
opinion  of  the  court,  will  probably  be  found 
■II  the  cases  which  were  deemed  pcrtineiit, 
pro  and  con,  up  to  the  time  that  decision 
was  made  in  1S04.  A  strong  case  on  this 
subject  is  a,  decision  of  the  supreina  court 
of  Tenneesee  in  the  case  of  Smith  v.  Dixie 
Park  &,  Amusement  Co.  128  Tenn.  112, 1J7 
!<.  W.  000.  The  court,  in  the  opinion  there, 
by  Mr.  Justice  Williams,  says;  "A  num- 
ber of  courts  hold  that  a  j-elcaee  which 
^bona  that  it  is  not  intended  to  evidence 
a  ^ttlement  of  the  plaintiff's  entire  de- 
Diand  based  on  a  tort,  but  reserves  the 
light  to  pursue  one  or  more  of  the  joint 
nroDgdoers  for  the  balance,  is  not  to  be 
trestcd  as  a  release  of  all,  but  as  a  cove- 
nant not  to  sue,  with  result  of  nonrelease 
of  such  other  or  others," — citing  the  cases, 
snd  then  proceeds:  "The  reasons  ad- 
vanced iu  support  of  tliese  decisions  are 
tliat  the  rule  gives  effect  to  the  intention 
of  the  parties  executing  the  instrument, 
without  violating  any  rule  of  morals  or 
public  policy,  and  that  it  tends  to  encour- 
age compromises,    which    the  law    favors. 
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The  cases  holding  to  the  contrary  are 
numerotu.  and  are  believed  to  give  the 
weight  of  authority  to  the  maintenance  of 
the  rule  that  snch  a  release  will  not,  noth- 
ing else  appearing,  be  deemed  a  mere  cov«- 
n«it  not  to  sue," — nting  a  conaiderable 
number  of  csaes.  The  court  proceeds,  later 
in  the  opinion,  to  say:  "Releases  of,  and 
covetoants  not  {o  sue.  a  wrongdoer  havt! 
from  early  times  been  oonsidered  distinct. 
A  covenant  not  to  sue  one  of  several  joint 
obligors  or  joint  tort-feasors  did  not  at 
common  law  operate  to  discharge  otherv 
from  liability,  since  it  was  said  not  tii 
have  the  effect,  technically,  of  extinguish- 
ing any  ^rt  of  the  cause  of  action." 

And  still  later  this:  "Indicia  of  a  cove- 
nant not  to  sue  may  be  said  to  be:  No  in- 
tuition on  ths  part  of  the  injured  person 
to  give  a  disetiarge  of  the  cause  of  action, 
or  any  part  thereof,  but  merely  to  treat  in 
respect  of  not  suing  thereon  (and  thio 
seems  to  be  the  prime  differentiating  attri- 
bute);  full  oompensation  for  his  injuries 
not  received,  but  only  partial  satisfaction; 
and  a  reservation  of  the  right  to  sue  the 
other  wrongdoer." 

One  of  the  strongest  cases  on  this  mib- 
ject  is  a  decision  by  the  circuit  court  of 
appeals  for  the  eighth  circuit.  Carey  v. 
Bilby,  63  C.  C.  A.  3tll,  128  Fed.  20S.  The 
opinion  by  Circuit  Judge  Thayer  in  that 
case  BO  fully  covers  the  question  here  that 
we  quote  the  larger  part  of  it,  which  is 
brief,  as  follows: 

"It  is  an  old  and  well-established  ruleof 
law  that  the  release  of  a  cause  of  action 
as  against  one  of  two  or  more  joint  tort' 
feasors  or  joint  obligors  operates  as  a  re- 
lease of  all.  This  is  upon  the  theory  Uiat. 
when  one  has  received  full  oompe  neat  ion 
for  a  wrong,  no  matter  from  which  wrong- 
doer or  from  what  source,  tlie  law  will  not 
permit  him  to  recover  further  damage«. 
Lovejoy  v.  Murray.  3  Wall.  1,  17,  18  h. 
ed.  120,  134.  When  a  release  of  a  cause  of 
action  for  a  tort  Is  given  by  the  injured 
party  to  one  of  two  or  more  persons  who 
committed  the  wrong,  the  release  is  con- 
strued most  strongly  against  the  party 
executing  it.  The  law  indulges  in  the  pre- 
sumption that  the  release  was  given  In  full 
satisfaction  for  the  injury,  and  upon  a 
sufficient  consideration,  and  will  not  per- 
mit the  presumption  to  be  overcome  hj 
orol  proof  to  the  contrary.  Ellis  v.  Esson. 
50  Wis.  136.  6  N.  W.  518,  6S0,  38  Am. 
Rep.  830:  Bronson  v.  Fitzhugh,  1  Hill,  18C, 
196:  Sometimes,  however,  as  in  the  case 
in  hand,  a  release  executed  in  favor  of  one 
wrongdoer  is  accompanied  with  the  reser- 
vation of  the  right  to  sue  others  who  were 
jointly  concerned  in  the  wrong,  and  in 
such    cases   the    question     has     frequently 
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Arisen,  How  shall  such  an  inBtruraent  be 
interpreted!  Bliall  the  reservation  of  the 
riglit  to  sue  others  b«  ignored,  and  the  in- 
strument treated  as  raising  a  conclusive 
preaumptioD  tliat  full  compensation  for  the 
wrong  has  been  mR4e,  as  though  it  were  a 
technical  releaie  under  seal,  or  shall  the 
reaervation  of  the  right  t«  sue  others  be 
taken  to  mean  t^at  full  cinnpensation  has 
not  been  received  by  tlie  injured  party, 
and  that  he  merely  intended  to  agree  with 
tlie  released  party  not  to  pursue  him  fur- 
ther, but  without  releasing  hia  cause  of 
avtion  against  the  other  wrongdoers,  or 
admitting  that  he  has  received  full  com- 
pensation for  the  injury?  With  reference 
to  thia  question  the  authorities  are  not  in 
accord-  Some  courts  are  disposed  to  hold, 
and  have  held,  that  when  such  an  instru- 
ment contains  apt  A'ords  releasing  one  of 
the  joint  wrongdoers,  it  operates  to  release 
all,  and  that  any  clause  inserted  therein 
reserving  a  right  to  sue  others  after  one 
has  been  released  is  repugnant  to  the  re- 
lease, in  that  it  defeats  or  attempts  to  de- 
feat, the  natural  legal  effect  of  the  instru- 
ment; and  that  it  should  therefore  be 
ignored.  McBride  v.  Scott,  132  Mich.  176, 
61  L.R.A.  445,  102  Am.  St.  Rep.  416,  93  N. 
W.  243,  1  Ann.  Caa.  81,  13  Am.  Neg.  Rep. 
336;  Abb  v.  Northern  P.  R.  Co.  28  Wash. 
428,  eS  L.R.A.  2U3,  62  Am.  St.  Rep.  SG4, 
tig  I'ac.  Q54,  and  cases  there  cited.  Other 
courts  liold.  however,  that  such  an  instru- 
ment should  be  given  eifect  according  to 
the  obvious  intent  of  the  person  executing 
it,  and  that  it  should  not  be  treated  as  a 
technical  release,  operating  to  destroy  his 
cause  of  action  as  against  all  of  the  joint 
tort-feasors,  but  rather  as  a  covenant  not 
to  sue  the  party  in  whose  favor  the  instru- 
raent  runs.  Gilbert  v.  Finch,  173  N.  Y. 
455,  01  L.R.A.  807,  93  Am.  St.  Rep.  623,  66 
N.  E.  133;   Matthews  v.  Chicopee  Mfg.  Co. 

3  Robt.  711,  712;  Ellis  v.  Eaaon,  50  Wis. 
138,  30  Am.  Bep.  830,  S  N.  W.  518;  Hood 
V.  Hajivard,  124  N.  Y.  1,  16,  28  N.  E.  331; 
Sloan  V.  Herrick.  49  Vt.  327 ;  McCrillis  v. 
Hawes.  38  Jle.  366;  Miller  v.  Beck,  108 
Iowa,  57S,  78  N.  W.  346:   Price  v.  Barker. 

4  El.  4  Bl.  760,  778,  777,  119  Eng.  Reprint. 
281,  3  C.  L.  R.  927,  24  L.  .1.  Q.  B.  N.  S. 
130,  1  Jut.  N.  S.  775. 

"We  are  of  opinion  that  the  doctrine 
enunciated  in  the  cases  last  cited  is  sup- 
ported by  the  greater  weight  of  authority, 
and  ie  founded  upon  the  better  reasons. 
It  has  the  merit  of  gi^ng  efrK-t  to  the  in- 
tention of  the  party  who  executes  sucli  an 
iiiati-ument,  which  should  always  be  done 
when  tli«  intention  is  manifest,  and  it 
be  given  effect  without  violating  any 
of  law.  morals,  or  public  policy.  Brsides, 
we  are  not  aware  of  any  sufficient  re 
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which  should  preclude  a  person  who  has 
sustained  an   injury   through   the  wrongful 

act  of  several  persons  from  agreeing  with 
one  of  the  wrongdoers,  who  desires  to  avoid 
litigation,  to  accept  such  sum  by  way  of 
partial  compensation  for  the  injury  as  he 
may  be  willing  to  pay.  and  to  discharge 
him  from  further  liability,  without  releas- 
ing his  cause  of  action  as  against  the  other 
wrongdoers.  The  law  favors  compromi$<ei^ 
generally,  and  it  is  not  perceived  that  au 
arrangement  of  the  kind  last  mentioned 
should  be  i-egarded  with  disfavor.  Thi- 
release  which  whs  read  in  evidence  in  the 
case  at  bar  plainly  shows  that  the  sniD 
paid  by  Hysham  was  not  accepted  by  the 
plaintiffs  as  full  compensation  for  the  in- 
jury which  they  had  sustMned;  that  it  was 
not  in  fact,  full  compensation  for  the  in- 
jury; and  that  they  had  no  intention  of 
releasing  their  cause  of  action  as  against 
Cure;-.  Why,  then,  should  it  be  given  an 
effect  contrary  to  the  intent  of  the  one  who 
executed  it  T  We  perceive  no  adequate 
reason  for  giving  it  such  effect,  and  ac- 
cordingly agree  with  the  lower  court  that 
it  did  not  release  Carey." 

In  Miasissippi,  the  supreme  court  of  that 
slate,  in  Bailey  v.  Delta  Electric  Light  P. 
*  Mfg.  Co.  86  Miss.  634,  38  So.  334,  state 
their  view  of  the  law  on  this  subject  as 
follows:  "Under  this  state  of  tacts,  the 
partial  satisfaction  for  the  injuries  re- 
ceived by  the  servant  made  by  the  master, 
not  intended  to  be  a  settlement  in  full  an<l 
not  received  as  nor  in  fact  being  full  com- 
pensation, cannot  inure  to  the  other  perMiii. 
whose  concurrent  negligence  caused  the 
injury  complained  of.  We  are  not  unmind- 
ful that  in  many  jurisdictions  it  is  held 
that  any  release  of  one  tort-feasor  operates 
to  absolve  all  others  from  liability.  We 
prefer,  however,  to  adopt  the  reaauning  of 
that  other  numerous  line  of  decisions  whirli 
hold  that,  in  order  for  auch  release  to  have 
this  legal  effect,  the  satisfaction  received 
by  the  party  injured  must  be  intended  to 
l)e  and  accepted  as  full  compensation  for 
all  injuries  inflicted.  This  is  more  in  ac- 
cord with  justice,  and  In  better  harmony 
with  the  principles  of  enlightened  juris- 
prudence, which  will  not  permit  a  party 
suffering  a  wrong  to  be  deprived  of  his 
right  to  redrees  by  any  purely  technical 
reasoning.  We  refer  specially,  as  support- 
ing this  conclusion,  to  the  strongly  reas- 
oned ca^e  of  Louisville  k  E.  Mail  Co.  v. 
Barnes,  117  Kv.  860, 84  L.R.A.  j74,lIlAm. 
St.  Rep.  270,  2*73,  79  S.  W.  261.  where  the 
whole  subject  is  exhaustively  discussed, 
and   the   true   rule    clearly   and    definitely 

While  we  concede  that  the  authorltiea 
on    this   subject    are   nol 
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we  thiak  the  weight  ot  authority,  at  all 
ei'eiits  the  ftutharitiea  which  we  are  dis- 
posed to  recognize  as  Bound,  treat  a  cove- 
lunt  not  to  sue,  sucli  as  that  given  in  this 
case,  ««  a  mere  agreement  to  releaae  Uie 
•■ae  joint  tort-fenMr  by  whom  the  settle- 
nirnt  is  made,  and  not  as  a  release  of  the 
>iu«e  of  action,  leaving  the  other  joint 
lon-feaeorB  liable  to  the  person  injured. 
It  is  always  understood  and  in  all  these 
iisos  it  is  held  that  the  joint  wrongdoer 
Hguiuflt  whom  the  euit  w«s  tnought,  whra  | 
-uch  a  settlement  with  another  wrongdoer 
ha«  been  made  as  pleaded,  is  entitled,  pro  | 
lanlo,  to  the  amount  reeeived  in  settlement  I 
b}-  the  plaintiff  injured  as  a  credit  on  any  j 
liahility  which  may  be  found  to  exUt , 
i^inat   the  one   sued.  I 

It  will  be  perceived  that  the  covenant 
not  to  eue  contains  the  following  language; 
"ThiB  instrument  not  being  executed  in 
full  settlement  of  uur  entire  cause  of  ac-  ' 
tion  for  the  said  accident  and  injuries,  but  . 
being  a  mere  quitclaim  and  covenant  not . 
to  (Be,  HO  far  oa  it  may  relate  to  any  in-  j 
terest  of  the  said  receiTers  and  railroad."  I 

Rtrees  is  laid,  tn  the  argnment  here,  on  ! 
(he  use  of  the  expression  "quitclaim."  We  : 
do  not  see  that  this  term  ''quitclaim" ! 
kmounts  to  any  more  than  in  elsewhere  ex- 
pressed in  the  paper — that  it  is  an  agree- 
ment not  to  eue  the  railroad  company  or  [ 
the  receivers.  They  yield  their  rtglita  of 
recovery  for  the  wrong  done,  simply  as 
tftiaat  the  party  making  the  payment. 
The  term  "quitclaim,"  of  course,  docs  not 
property  apply  in  such  an  instrument.  It 
h  usually  and  generally  a  conveyance  of 
lind  without  warranty,  and  can  hardly  be 
properly  used  elsewhere;  but  here  it  dear- 
ly doea  not  effect  the  fact  that  the  pur- 
pow   of   the   Inetrnment  and   the   intention 


of  the  parties  is  atmpty  to  agree  that  they 
will  not  sue  the  railroad  company  or  the 

receivers,  with  the  express  stipulation  that 
they  reserve  their  rights  eu  against  the 
Pullman  Company.  To  give  any  other 
conatruction  to  this  paper  would  do  vio- 
lence to  the  intention  of  the  parties,  and 
to  what  we  think  the  clear  purpose  and 
intent  of  the  instrument  is- 

Another  claim  made  here  is  that  the 
effect  of  the  second  plea,  admitted  by  Ihe 
demurrer  to  be  true,  is  an  acknowledg- 
ment on  the  pai-t  of  the  plaintiffs  that 
they  had  been  paid  in  full  of  all  damages 
sustained.  The  language  of  the  plea  which 
is  invoked  in  this  connection  is  this:  "De- 
fendanl  further  avers  and  charges  that 
plaintiff  did  not  suffer  damage  because  of 
the  matters  and  things  charged  in  the 
declaration  in  thin  caliw  to  the  extent  of 
*1,000,  and  (hat  she  had  well  and  truly 
been  fully  paid  for  and  on  account  of  the 
alleged  wrongs  and  injuries  charged  to 
have  been  suffered  by  her." 

We  think  this  made  simply  an  issuable 
defense,  about  which  evidence  will  be  heard 
by  the  jury,  and  it  will  be  determined  on 
the  trial  whether  or  not  she  has  been  in- 
jured aa  much  or  more  than  the  $1,000 
which  she  has  received.  If  she  has  been 
paid  in  full  for  her  injuries,  it  will  be  so 
found.  If  she  has  not.  the  $1,000  should 
be  credited  on  any  recovery  she  may  have. 

The  judgment  of  the  District  Court  is 
reversed,  and  the  cause  remanded,  with 
instructiong  to  proi'eed  in  accordance  with 
what  has  been  stated  in  this  opinion. 

Judgment  reversed. 


Annotation — Effect  <rf  releaw  of  one  jomt  tort-fe«sor  on  liability  of  Ac 
othcf. 


F.  Ai-eord  and   mitlHfacUvn,    373.   ' 
ft.  Otmnlsaof  or  entrjf  of  nolle  proite- 
qul  a»  to  part,   378. 
VII.  Release  f«  or  itatiafaction  toy  one 
not  In  fact  HabJe,   378. 


I.  Scope,  303. 
II.  Release  under  scat,  383. 
III.  Release  tuit  under  aeal,    33*. 
IT.  C»venanta    not    la    sue,    atUl    re- 
leaaea    conalrwcd    an    eoveftattt*, 
370. 

I.  Scope.  I  discussed  in  other  notes  in  this  series  of 

The  earlier  cases  on  this  question  are  |  reports. 
ai«cusBed  in  the  note  to  Abb  v.  Northem  i  „,  B*.f<y»«.  umlrr  ^cat. 

P.  B.  Co.  58  L.R.A.  293.  | 

That  a  release,  under  seal,  of  one  joint 


Otiier  questions  of  interest  have  been 


I  The  release  of  one  of  two  or  mo 
•ons  severally  but   not  jointly  lialili 
tort,  as  affecting  the  laibility  of  others, 
diicuAsed   in   note   to  Stale  use  of  Cox 


per-  I  Maryland    Electric    B,    Co.    L.R.A.19J7A. 
or  a    ST3. 

As  to  release  of  employer  by  acceptance 
I  of  l>enelit  of  relief  fund  as  affecting  other    i 
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tort-feasor,  releases  all,  is  well  settled,  as 
sliown  in  the  earlier  note,'  and  the  rule 
of  the  earlier  cases  has  heen  followed  in 
a  majority  of  the  pases  decided  since  the 
date  of  that  note'  The  courts  are  not 
agreed  as  to  the  reason  for  this  holding; 
the  reason  moat  frequently  advanced  is 
that,  one  joint  tort-feasor  being  liahle 
for  all  damages  inflicted  by  the  tort, 
when  he  has  paid  a  consideration  and  re- 
ceived a  release,  the  injured  party  will  be 
|)re3umed  to  have  received  a  consider- 
ation for  the  entire  injury* 

That  a  release,  uuder  seal,  of  one  joint 
tort-feasor,  releases  all,  is  usually  held 
true,  even  though  thei-e  is  a  reservation 
of  rights  against  (he  others.*  But  in  at 
least  one  *  of  the  recent  cases,  the  theory 
that  a  release  of  one  tort-feasor  dia- 
charges  all  is  stated  to  rest  upon  the  pre- 
sumption that  there  has  been  a  satisfac- 

toTt-feaaora,  see  note  to  Ridgeway  v.  Sayre 
Electric  Co.  UR.A.1918A,  Bflfl. 

Ah  to  release  by  person  injured  aa  af- 
fecting his  claim  Rgainat  pLynleian  or  sur- 
j<ec«  employed  by  other  party,  see  note  to 
Martin    v.   Cunningham,   L.il.A.iei8A,   227. 

The  effect  of  assignment  of  a  claim-  ex 
delicto  to  one  against  whom  it  was  as- 
serted, to  enable  him  to  maintain  an  action 
thereon  against  a  third  party,  is  diseuased 
in  the  note  to  Tanner  v.  Bowen,  7  L.R.A. 
(N.S.)  534. 

The  right  to  show  by  extrinsic  evidence 
that  payment  of  judgment  agaiuat  or  con- 
sideration for  release  of  alleged  joint  tort- 
feasor wan  not  a  aatinfaction  of  claim  is 
discussed  in  the  note  to  Fitzgerald  v.  Union 
.Stock-Yards  Co.  33  I,.R.A.(N.S.)  083. 

>  See  note  in  ns  L.R.A.  293. 

S  Allen  V.  Ruland  (1006)  79  Conn.  405, 
118  Am.  St.  Rep.  146,  65  Atl.  13S,  8  Ann. 
Cas.  344;  (but  aee  U«v  v.  Connecticut  Co.  ■ 
infra,  note  0);  Louisville  &  N.  R.  Co.  v. 
Allen  {1014}  67  Fla.  257.  UR.A.1B15C,  20, 
W  So.  8;  Murphy  v.  Penuiman  (10071  lOo 
Hd.  452,  121  Am.  St.  Rep.  583,  66  Atl.  I 
282  (dictum)  (holding  that  a  release  under 
seal,  executed  by  »  receiver  under  an  order 
of.  court  which  did  not  authorize  such  a  re- 
lease, would  be  reganted  as  an  unsealed  re- 
lease); Carpenter  v.  W.  H.  MeEInain  Co. 
(1018)  —  H.  H.  — ,  97  Atl.  560;  Stirea  v. 
Sherwood  (llllu)  7ri  Or.  108,  145  Pac.  045; 
Uufur  V.  Boston  4  M.  R.  Co.  (1003)  75  Vt.  , 
165.  53  Atl.  1068,  13  Am.  Seg.  Rep.  461. 
And  see  Smith  v.  Rovdhouse,  A.  4  Co. 
(1R14)  244  Pa.  474,  90  Atl.  910,  infra,  note 
43. 

In  Casev  v.  Auburn  Ti'lepb.  Co.  (1013) 
155  App.  Div.  66,  139  N.  Y,  Supp.  579,  the 
release  was  under  seal,  but  no  point  is  made 
of  this  fact  by  the  court,  the  other  tort- 
feasor being  held  discharged  becauee  the 
release  contained  no  reservation. 

4 Louisville  4  N.  R.  Co.  v.  Allen  (Fla.), 
and  Carpenter  v.  W.  H.  McElwnin  Co.  (K. 
H.)  supra. 


tion  for  the  tort,  and  it  is  held  that. 
where  there  is  an  express  reservation  of 
rights  against  other  joint  tort-feasors, 
the  intent  of  the  parties  may  be  inquired 
into,  and,  if  it  appears  that  the  enm 
received  in  consideration  of  the  release 
of  the  one  joint  tort-feasor  was  not  in- 
tended as  full  satisfaction  for  the  tort. 
the  release  does  not  operate  to  dischai^ 
the  other  joint  tort-feasors. 

III.  Rrlcaae  not  Hnd«r  anil. 

The  courts  are  not  agreed  as  to  the  ef- 
fect of  an  unsealed  release  of  one  joint 
tort-feasor  upon  the  others.'  It  is  held, 
in  some  cases  involving  a  release  not  un- 
der seal,  without  considering  the  inten- 
tion of  the  parties,  that  a  release  of  one 
joint  tort-feasor  releases  all.'  It  has 
been  stated  that,  "if  the  injured  person 
executes   a  release   to   one  of  the   joint 

»  See  note  in  58  L.rTa.  296. 

Louisville  *  N.  R.  Co.  v.  Allen  (Fla.* 
supra,  holding  that  &  release  whidi  recited 
that  a  sum  of  money  was  received  "in  full 
compromise,  payment,  dlBcharge.  accord  and 
satisfaction,"  for  or  on  account  of  tbe  in- 
jury, operated  aa  a  release  of  the  oLber 
joint  tort-feasor,  even  though  there  was  n 
reservation  tliat  the  inetrument  should  not 
release  the  other  tort-fensor  from  liability 


Dwy  V.  Connecticut  Co.  (1!I14|  80  Conn. 
74,  L.R.A.lOl.'^E,  800,  02  Atl.  883. 

iSee  note  in  58  L.B.A.  205. 

», Tones  v.  Chisra  (1904)  73  Atk.  14,  S.-i  5=, 
W.  315,  holding  that  a  settlement  made  by 
a  landowner  with  one  of  several  treapax- 
sers,  after  action  had  been  brought  againnt 
them  for  damages  for  the  trespass,  by  which 
aett lenient  the  owner  received  a  sum  of 
money  in  full  of  all  claims  and  demands  an 
damages  against  the  trespasser  with  whom 
tlie  settlement  was  made  and  agreed  to 
dismiss,  as  to  him.  the  suit,  released  the 
other  trespassers. 

Mooncv  V.  Chicago  (1900)  230  IH.  414. 
88  N.  E.  194,  holding  that  a  release  given 
to  one  joint  tort-feasor,  reciting  full  satis- 
faction of  any  and  all  claims  against  him 
on  account  of  the  injury  sustained,  is  a 
release  of  another  joint  tort-feasor. 

Vandalia  R.  Co.  v.  Nordtaane  llftll)  Iftl 
IlL  App.  110  (dtetum);  Gore  v.  Henrotin 
(1011)  165  ni,  App.  222:  Horgan  t.  Boston 
Elev.  R.  Co.  (1911)  208  Haaa.  287,  M  X. 
E.  386. 

Hubbard  v.  St.  I^ouis  4  M.  River  R.  Co 
(1903)  173  Mo.  249,  72  S.  W.  1073,  holding 
that  an  instrument,  acknowledging  the  n-- 
ceipt  of  s  stated  sum  of  money,  in  eonaid- 
eration  of  which  the  injured  person  remised, 
relessed,  ami  forever  iliHciiarged  tbe  tort- 
feasor witli  wbom  the  aettlemeht  was  made, 
from  liability,  by  "reason  of  any  matt«r. 
cause,  or  thing  whatever,  whether  the  samr 
arose  upon  contract  or  upon  tort,  and   ph- 
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tort-feasors,  it  operates  tu  bar  an  action 
against  the  others,  for  the  reason  that 
the  cause  of  action  is  satisfied,  and  no 
longer  exists."  •  Some  cases  make  a  die- 
tinetion  between  a  mere  "release,"  and  a 
"satisfaction"  for  the  injury.  Tiie  in- 
jured party  is  held  to  have  the  right  "to 
pfaoose  whether  he  will  seek  redress 
against  all  or  a  less  number  of  those 
jointly  liable  to  him.  ...  A  naked 
promise  not  to  sue,  an  action  against  a 
part  only  of  the  joint  tort-feaaors  and  a 
forgiveness  of  the  otbere,  or  a  formal  re- 
lease,   unsupported    by    a   consider ation, 

pccially  from  all  clahn  which  I  now  have, 
or  may  hereafter  have,  arisinK  .  .  . 
from  or  un  account  of  pereonnl  injuries 
«n»taine<l  lij  me,"  etc.,  released  the  other 
joint  torl-feaaor. 

1.8Ughlin  V.  Excelsior  Powder  Mfg.  Co. 
tl911)  193  Mo.  App.  508,  134  R.  W.  118, 
holding  that  a  release  of  one  joint  tort- 
fe*Bor  releases  the  other,  ao  that  attorneys 
for  the  iiijured  party,  who  hart  a  lien  upon 
ihe  recovery  for  their  fees,  could  not  re- 
cover of  the  other  joint  tort-feasor. 

Tanner  v.  Bowen  (1006)  34  Uont.  121.  T 
LR.A.(X.S.l  534.  115  Am.  St,  Rep,  529,  85 
Pae.  87fl.  !)  Ann.  Cas.  517.  holding  that  the 
41!)- fact  ion  hy  a  livery  stable  keeper  of  a 
Maim  of  the  owner  of  a  horse,  which  had 
heen  loaned  to  the  Itvery  stable  keeper 
and  rented  out  hy  him  to  a  patron,  through 
whose  neglipenne  the  horse  was  killed,  ev- 
tin;n<'»hed  the  claim,  so  that  the  livery 
•table  keeper,  to  whom  an  assignment  of 
the  claim  was  made,  could  not  recover  of 
the  person  to  whom  the  horse  was  loaned. 
See  note  appended  to  this  case  in  7  LK.A, 
IX.S.)  S34.  as  to  the  effect  of  assignment 
of  a  claim  ex  delicto  to  one  against  whom 
it  was  asserted  to  enable  him  to  maintain 
an  action  thereon  against  a  third  party. 

Howard  v.  J.  H.  Harris  Phinihing  Co. 
IIBII)  154  S.  C.  2«4,  70  S.  R.  285,  stating 
it  to  be  well  settled  "that  a  release  of  one 
or  more  joint  tort-feasors,  executed  in  sat- 
isfaction for  an  injury,  is  a  diHcharge  of 
them  all.  on  the  ground  that  the  party  can 
have   but  one  satisfaction   for  his  injtirv." 

Sircey  v.  Hans  Rees'  Sons  11911)  156  H. 
C.  S96,  71  B.  E.  310,  holding  that  a  settle- 
neat  with  one  joint  tort-feasor  releases 
the  other,  even  thougli  the  tort  of  the  one 
with  whom  the  settlement  is  made  was  one 
lowing  out  of  contract  for  the  plaintitTs 
wrvices.  The  court  stated  that  "whether 
the  plaintiff  had  sued  in  tort,  or  had  waived 
the  tort  and  sued  .on  the  contract,  if  he 
toald  do  so.  can  make  no  dilTerencc.  He  has  i 
reeeived  what  he  regarded  as  full  compen- 
ntlon  for  bis  injury,  and  the  law  will  not  i 
Ipve  him  more  than  he  said  was  enough,  i 
whatever  may  be  the  technical  form  of  the 
action  be  might  have  brought  against  the  I 
railway  company."  I 

Gregg  T.  Wilmington  (1911)  135  N,  C,  i 
18,  70  8.  K  1070;  Slade  v.  Sherrod  (1DI8)  | 
175  H.  C.  34fl,  95  S.  E.  557;  Ingram  v.  Carl-  < 

LR^.IBJSF. 


release  in  fact  may  he  ^ven  to  a  part  of 
the  Joint  trespassers,  although  no  part  of 
the  damage  has  been  paid,  and  those  not 
released  held  liable  for  the  whole.  .  .  , 
A  contract,  which  purports  to  be  a  sat- 
isfaction for  the  wrong  and  a  release  ol 
the  wrongdoer,  jointly  liable  with  olhets, 
to  be  effective,  must  clearly  show  that  the 
injured  party,  for  a  consideration,  has 
surrendered  to  the  party  in  whose  favor 
the  contract  mns,  all  claim  for  recom- 
pense for  an  on  account  of"  the  tort.'* 

ton  Lumber  Co.  |1015)  77  Or.  633,  i.^2  Pac. 
2i^6i  Peterson  v.  Wiggins  (1911)  230  Pa. 
031,  79  Atl.  767  ("whenever  satisfaction 
has  been  received  from  one  of  several  joint 
tort-feasors,  all  are  thereby  discharged  ).— 
t^onway  v,  Pottaville  Union  Traction  Co. 
(1016)  253  Pa.  211.  07  Atl  1058;  The  St. 
Cuthbert  (1907)   157  Fei  790. 

In  some  cases  holding  the  other  tort- 
feasor dischnrged.  in  which  the  release  was 
under  seal,  no  point  is  made  of  this  fact. 
Ktires  v.  Sherwood  (1915)  75  Or.  108,  145 
Pac.  045  (no  reservation  of  rights  in  the 
release);  Uufur  v.  Boston  &  SI.  R.  Co. 
(1003)  75  Vt  185,  63  Atl.  lOflS,  13  Am. 
Neg.  Rep.  461. 

A  settlement  made  by  the  administrator 
of  ft  decedent  with  the  employer  of  the 
decedent,  for  wrongful  death,  and  a  release 
of  such  employer  from  any  further  liability, 
was  held  to  extinguish  the  administrator's 
cause  of  action,  under  the  statute  giving  a 
right  of  action  for  the  wrongful  death  of  u 
person,  so  that  no  suit  could  thereafter  he 
maintained  against  a  physician,  for  mal- 
practice in  the  treatment  of  the  decedent 
after  his  injury.  Almquist  v.  Wilcox  (IPH) 
115  Minn.  37,  131  N.  W.  706. 

A  release  by  h  messenger  of  an  express 
company,  ot  his  employer,  from  liability 
for  damages  for  personal  injuries  caused  by 
the  negligence  of  the  railroad  company, 
on  whose  lines  the  express  company  was 
operating,  with  the  knowledge  of  a  con- 
tract, hy  which  the  express  company  under- 
took to  indemnify  the  railroad  company 
against  liability  for  such  injuries,  is  held, 
in  Robinson  v,  St.  Johnsburv  &  L.  C.  R.  Co. 
(1907)  80  Vt.  129,  9  l4.R.\,(S.S.)  1249,  6fi 
Atl.  614,  12  Ann.  Cas.  1060,  to  operate  in 
favor  of  tho  railroad  company. 

An  invalid  release  of  one  joint  tort-feasor 
does  not  release  the  other.  Chicago  &  A. 
R.  Co,  V.  Wagner  (1015)  238  U.  S.  452,  60 
L.  ed.  .170,  36  Sup.  Ct.  Rep.  135,  11  N  C. 
C.   A.   1087, 

■  Tanana  Trading  Co.  v.  North  American 
Trading  *  Transp.  Co.  (1915)  138  C.  C.  A. 
380,  220  Fed.  783,  approving  of  Farmers 
Sav.  Bank  v.  Aldrich  (1911)  I.^>3  Iowa,  144, 
133  N.  W.  383,  infra,  note  HI. 

"Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Hilligoss  (1008)  171  Ind.  417,  131  Am.  St. 
Rep.  258.  86  N.  E.  485,  holding  that  a  re- 
lease given  by  the  injured  employee  of  a 
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"Satisfaction,"  within  tlie  meaning  of 
these  eases,  is  simply  a  release,  for  s  coa- 
sideration,  of  the  claim  against  the  party 
to  whom  it  is  given." 

Some  cases  hold  that  a  release  of  one 
.joint  tort-feasor  retesses  all,  regardless 
of  the  intention  of  the  parties;"  at  least, 
if  there  is  full  compensation  for  the  in- 
juries.'* An  injured  party,  wlio  has 
once  received  satisfaction  from  a  joint 
tort-feasor,  has  not  the  legal  right  to  sue 
the  other  joint  tort-feasor  for  the  same 
injury.'*  In  some  eases,'*  there  was  an 
Rcknowle^pment  of  a  full  settlement  and 
satisfaction  for  the  injuries,  and  it  is 
held    that    the    other    joint    tort-feasors 


were  thereby  released,  although,  follow- 
ing this  acknowledgment,  there  was  a 
limitation  that  the  settlement  was  only 
"so  far  as  .  .  .  [the  tort-feasors  with 
whom  the  settlement  is  made]  are  con- 
cerned." The  Missouri  court  ••  states 
that,  when  full  satisfaction  of  all  the  in- 
juries complained  of  is  acknowledged," 
any  effort  to  reserve  a  cause  of  action 
against  those  jointly  liable  will  not  pre- 
vent the  operation  of  the  bar  as  to  those 
not  included  in  the  release." 

Even  where  the  injured  person  has  ex- 
pressly reserved  his  rights  against  the  re- 
maining tort-feasors,  and  has  not  ac- 
kciowledged  fall  satisfaction  for  the  tort, 


traction  company  to  his  employer,  in  con-  , 
^ideration  of  an  oRreement  to  re-employ 
him  for  such  time  as  might  be  satisfactory 
to  the  traction  company,  released  a  rail- 
road company  jointly  responsible  foe  the 
injury.  The  court  states  that  the  recov- 
erable damage  of  the  employee  was  un- 
liquidated and  uncertain,  that  it  might  be 
much  or  little,  and  whatever  consideration 
he  accepted  as  eatisfaetion  for  what  he 
surrendered  will  be  held  as  adequate. 

"  Snyder  v.  Mutual  Teleph.  Co.  (10071 
135  Iowa,  215,  14  L.R.A.(N.S.)  321,  112  N. 
\V.  776. 

WFlynn  v.  Manson  (10121  10  Cal.  App. 
400,  120  Pae.  181,  holding  that  a  settlement 
by  a  |jlainti(T  with  one  of  the  defendants,  in 
an  action  begun  by  the  plaintiff  against 
several  joint  tort-feasors,  released  the  other 
defendants,  notwithstanding  an  express  pro- 
vision in  the  instrument  releasing  the  de- 
fendant with  whom  the  uetttenient  was 
made  that,  In  executing  the  release,  it  was 
not  the  intention  of  the  plaintiff  that  It 
should  operate  as  a  release  of  tlie  liability 
of  the  other  dpf''ndHntH.  or  either  of  them, 
but,  on  the  contrary,  that  It  was  the  plain- 
tiff's intention  tliat  the  cause  of  action 
against  the  other  defendants  hIiohIcI  e.\i>it 
and  (continue  with  the  same  force  and 
effect  as  if  the  release  bad  never  been  made. 

Farmers  Sav.  Bank  v.  Aldrich  (1011)  153 
Iowa,  144,  133  X.  \V.  383;  Sunlin  v.  Rkutt 
(1003)  133  Meh,  208.  04  X.  W.  733;  fiilbcrt 
v.  Timms  (1005)  2S  Ohio  C.  C.  107  (unliq- 
■jidated  demand  I ;  .Smith  v.  Dixie  Park  & 
Amusement  Co.  11013)  128  Tenn.  112,  157 
S.  W.  900  Idictumt. 

This  rule  is  approved  by  the  court  in 
Tanana  Trading  Co.  v.  North  American 
Ttading  tc  Transp.  Co.  (1015)  138  C.  C.  A. 
380,  220  Fed.  783,  although  the  release  there 
involved  contains  no  reservations  of  the 
right  against  the  other  tort-feasor,  and  the 
court,  in  distinguishing  the  case  from  the 
decision  in  Gilbert  v.  Finch  [1H03)  173  N. 
T,  455,  61  LlR-A.  807,  03  Am.  St.  Rep.  02A. 
66  N.  E.  133,  infra,  note  23.  states  that  in 
that  case  the  release  contained  an  express 
reservation,  while,  in  the  case  at  bat,  there 
was  an  absolute  release,  containing  no  res- 
ervation. 

T%e  mere  desire  on  the  part  of  the  per- 
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son  injured  that  a  settlement  with  one 
party,  of  any  claim  that  she  could  or  might 
have  made  against  it  on  account  at  the 
injury,  shall  not  release  the  third  person 
against  whom  she  makes  a  claim  for  the 
same  injury,  or  her  belief  that  the  settle- 
ment will  not  have  the  eifect  of  releasing 
the  latter,  does  not  deprive  it  of  such  effect. 
Snyder  v.  Mutual  Teleph.  Co.  (10071  135 
Iowa,  215,  14  L.RA.(N.S.)  321,  112  S.  W. 
776. 

"Carpenter  v.  W.  H.  McElwain  Co. 
(1010)  —  N.  H.  — ,  BT  Atl.  560,  holding  that 
a  settlement  with  one  joint  tort-feasor  in 
which  a  release  was  given,  headed,  ".Settle- 
ment in  full  for  personal  injuries,"  and  con- 
taining an  acknowledgment  of  payment  "in 
full  settlement  of  all  my  claims  and  cauaea 
of  artion  wliich  1  now  have  or  hereafter  may 
have  against  the  said  .  .  .  (tort-feaaor 
with  whom  settlement  was  made),  on  ac- 
count of  an  accident  .  .  .  caiiaing  in- 
jury to  me.     It  is  expressly  understood  and 

[  agreed  that  the  said  sum  is  the  sole  cod- 

{  sideration  of  this  release,  and  is  in  full 
settlement  of  all  my  cUlqis  and  causes  of 
action,"— is  an  acknowledgment  of  full  sat- 

f  isfaction  for  the  injury,  and  discharges  the 

I  other  joint  tort-feasor. 

See  comment  in  text  following  note  21, 

l4Clabaugh  v.  Southern  Wholesale  Gro- 
cers' Asso.  (laiO)  181  Fed.  706. 

UDuloney  v.  Butfuu.  (10031  173  Mo.  1. 
73  S.  W.  126,  holdinK  that  a  settlement 
made  by  the  plaintiffs  with  two  of  the 
defendants,  while  an  appeal  from  a  verdict 
and  judgment  for  the  defeudants  was  pend- 
ing, whereby  the  plaintitTs  acknowledged  re- 
ceipt from  the  defendants  with  whom  the 
settlement  was  luade  of  a  sum  of  money, 
which  it  stated  to  l>e  "in  full  settlement 
and  satisfacfion  of  all  Claims  and  demands 
in  our  favor,  or  in  favor  of  either  of  ue, 
on  account  of  the  matters  and  things  set 
up  or  referred  to  in  the  petition  In  the 
above-entitled  suit,  so  far  as  said  two  de- 
fondants  are  concerned;  and  we  hereby 
agree  to  at  once  discontinue  and  diantiss 
said  suit,  so  far  as  said  two  defendants  are 
concerned,"  discharges  the  other  defe&dant. 

■•Dulaney  v.  BuHum  (Mo.)  supra. 
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it  bu  been  held  that  a  release  of  one 
tort-feasor  releases  all.''' 

It  is  tbe  tbewy  of  at  least  some  of 
these  eourta  that,  in  ease  of  an  unliqui- 
dated demand,  it  cannot  be  said  that  the 
paj-nient  of  any  sum.  however  small,  in 
eoBsideration  of  a  release,  does  not  or 
«iDDot  opiate  as  compensation  for  the 
injuries,"  The  Iowa  comrt  "  states  that 
"■where  the  matter  in  controversy  with 
one  of  two  or  more  ali^^  wnxigdoers 
is  as  to  a  liability  common  to  all  of  them, 
and  the  settlement  is  made  on  consider- 
ation rdeting  to  the  existence  of  snch  lia- 
bility and  its  extent,  it  is  not  competent 
for  the  claimant,  by  expressly  or  im- 
pliedly reserving  the  right  to  recover  an 
additional  amount  from  tiie  others  on 
■eeonnt  of  the  same  liability,  to  defeat 
the  effect  of  the  release  which  he  gives." 
Other  cases  give  effect  to  the  intention, 
aad  hold  that,  if  an  intention  not  to  re- 
lease the  other  joint  tort-feasors  does  ap- 
pear, they  are  not  released,  if  the  amount 
received  as  consideration  for  the  release 


sistent  with  those  cited  snpra,"  which  re- 
fused to  give  effect  to  the  intention,  since 
those  cases  were  decided  upon  the  as- 
sumption that  the  party  had  received  full 
satisfaction. 

That  a  release  of  one  tort-feasor  does 
not  operate  to  release  a  joint  tort-feasor, 
contrary  to  the  intention  of  the  parties, 
is  especially  true,  where  the  amount  of 
the  losses  can  be  accurately  ascertained, 
and  tbe  amount  received  in  settlement 
with  the  one  tort-feasor  is  less  than  the 
total  amount  of  the  loss.** 

Again,  the  intention  of  the  parties  not 
to  release  the  other  joint  tort-feasor  has 
been  given  effect,  where  there  was  not  a 
fnll  com pensa lion  from  the  one  joint 
tort-feasor  with  whom  the  settlement  was 
made,  and  the  release  contained  an  ex- 
press provision  that  it  should  not  affect 
or  impair  the  claim  against  the  other 
tort-feasor,**        The      court  •*      states ; 


"McBride  v.  Scott  (1903)  132  MiDh.  176, 
«I  L.R,A.  445,  102  Am.  St.  Rep.  416,  93  N. 
W.  243,  1  Ann.  Cas,  «1,  13  Am.  Xeg.  Rep. 
3S5. 

lIFlvnn  V.  Manson  (1912)  19  CaL  App. 
400.  12e  Pac.  181;  (Gilbert  v.  Timms  (1005) 
28  Ohio  C.  C.  107. 

1*  Farmers  Snv.  Back  v.  AlJrieh  (1!)11) 
lo3  lawa,  144,  133  N.  W.  383. 

X)  Fitzgerald  v.  Union  Stock  Yards  Co. 
11911)  aO  Keb.  393,  33  L.R.A.(N.S.)  083. 
Ul  X.  W.  612,  holding  tlut  a  settlement 
Kith  one  joint  tort-feasor,  ac:know)e<!);iiig ' 
"full  payment,  settlement,  releaae,  and  sat- 
isfaction and  discharge  of  all  cIsiniB  and 
demands  of  any  nature  whatsoever,  .  .  . 
ugainat  ''the  tort-feasor  with  whom  the 
leitlement  was  made,  growing  out  of  the 
injury  in  question,  and  reciting  further 
that  "I  do  hereby  release  and  forever  dis- 
rliarge,  .  ■  .  [the  tort-feasor  with  whom 
the  settlement  was  made]  its  lessors,  les- 
wes,  and  controlled  nonipaaies  .  .  . 
front  all  debts,  suits.  eause»  uf  action, 
claims  and  demands  whatsoever,"  arising 
from  the  injuries  in  question,  did  not  con- 
rlusively  show  that  full  compensation  for 
llie  entire  injury  had  been  received,  and 
therefore  did  not  necexsarily  release  the  i 
oilier  tort-feasor.  j 

Hawtb  V.  Sambo  (1910)  lOO  Neb.  160,  | 
1.W  X.  W.  1038;  Tankersley  v.  Lincoln  1 
Traction  Co.  (1917)  101  Neb.  578,  163  X.  : 
VI'.  850;  El  Paso  A  S.  R.  Co.  v.  Darr  (1908)  , 
—  Tex.  Civ.  App.  — ,  03  8.  W.  188;  St.  ' 
Uuis.  I.  M.  &  S.  R.  Co.  V.  Bass  (10111  —  i 
Tex.  Civ.  App.  — ,  140  S.  W.  860;  J.  Rosen-  | 
haum  Grain  Co.  v.  MHchell  (1!)11)  —  Tex.  i 
CiT.  App.  — .  142  S.  W.  121;  Kropidlowski  I 
V.  Plister  4  V,  Leather  Co.  (1912)  149  Wji.  [ 
421,  31)  L.R.A.(N.8.)  509,  135  N.  W.  831)  I 
(see  infrs,  note  37);  Carey  v.  Bilby  (1904) 


63  C.  C.  A.  361.  120  Fed.  203;  Walsh  v. 
New  York  C.  i  H.  R.  R.  Co.  (1912)  204 
N.  Y.  58,  37  L.B.A.(N.S.)  1137,  07  N.  E. 
403,  see  infra,  note  29. 

*»  See  cases  in  notes  13-16. 

■t  Murphy  v.  Penniman  (1907)  105  Hd. 
452,  121  Am.  St.  Rep.  583,  60  Atl.  282, 
holding  that  a  settlement  made  by  the  re- 
ceivers of  a  bank,  who  bad  brought  an 
action  against  directors  for  losses  to  the 
bank  by  reason  of  unlawful  loans,  by  which 
the  directors  with  whom  the  settlement 
was  made  paid  a  stated  sum  and  were  re- 
leased, did  not  discharge  the  other  direc- 
tors, where  the  settlement  was  made  on 
the  distinct  understanding  that  the  otlier 
directors  were  not  to  be  discharged. 

"Gilbert  v.  Finch  (1903)  173  N.  Y,  4.';.-> 
81  L.R.A.  807,  03  Am.  St.  Rep.  623,  66  N. 
E,  133. 

Upon  the  authority  qf  Cill>ert  v.  Finch 
(N.  Y.)  supra,  the  court,  in  Walsh  v.  Hanati, 
(1904)  93  App.  Div.  580.  87  N.  Y.  Supp. 
930,  held  that  a  releaae  given  to  one  joint 
tort-feasor  did  not  release  the  other,  where 
all  rights  of  action  for  the  injury  against 
the  others  were  reserved  without  any  ret- 
erence  to  the  consideration  for  the  release. 

In  Casey  v.  Auburn  Teleph.  (to.  (1913) 
155  App.  Div.  66,  139  N.  Y,  Supp.  579,  a 
case  involving  a  releaae  under  seal,  but  in 


iield  discliarpel,  because  the  release 
contained  no  reservatiou  of  right*  against 
him,  on  the  authority  of  Gilbert  v.  Finch 
(N.  Y.)   supra. 

In  Hirschfleld  v.  Aislierg  (190.i)  47  Mlw. 
141,  03  N.  Y.  Supp.  617.  a  relesse  of  one 
joint  tort-feasor  was  held  not  to  be  a  re- 
lease «f  the  other,  where  it  wae  given  lub- 
ject  to  a   reservation  of  right  to  iua  tbe 
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"Where  the  release  contauia  no  reserva- 
lion,  it  operates  to  dischai^e  all  the  joint 
tort-feasors;  but,  where  the  instrument 
expressly  reserves  the  right  to  pursue  tlie 
others,  it  is  not  technically  a  release,  hut 
n  covenant  not  to  sue,  and  they  are  not 
ilischarged." 

It  is  made  a  rule  by  statute,  in  some 
jurisdictions,  that  receipts,  releases,  and 
discharges  must  be  given  effect,  accord- 
ing to  the  intention  of  the  parties." 
Under  such  a  Code  provision,  a  release  of 
one  joint  tort-feasor  does  not  discharge 
others,  where  it  was  not  so  intended.'" 

It  has  been  held  that  a  release  given 

other  tort-feasor,  and  where  it  appeared' 
that  the  amount  rei^civeil  in  aetllenieut  was 
not  full  conipensntion  for  the  injury. 

Morria  V.  North  .\tneriran  Mercantile 
Agency  (IflOT)  53  Misc.  .'iT4,  103  H.  Y. 
Stipp.  761. 

»*  Gilbert  V.  Finch  (N.  T.)  siiura. 

WA  statute  providing  that  all  reeeipfs, 
reWaes,  and  discharges  In  writing,  whether 
of  a  debt  of  record  or  a  contract  under  seal, 
or  otherwise,  ahall  have  elTect  according  to 
the  intention  of  the  parties  thereto,  does 
not  have  reference  to  actions  ex  delicto,  bnt 
is  confined  to  actions  ex  contractu.  Smith 
V.  Dixie  Park  ft  AuiOBctncnt  Go.  (1913) 
128  Tenn.  112,  157  S.  W.  1)00. 

MHome  Teleph.  Co.  v.  Fields  (190T)  150 
Ala.  30S.  43  So.  Til.  And  see  Tliompson  v. 
Nashville,  C.  &  St.  L.  R.  Co.  (IflOO) "  160 
Ala.  500,  40  So.  340,  infra,  note  30. 
"  OT  Oerman  American  Coffee  Co.  v.  O'Neil 
(1918)  102  Misc.  IBS,  169  N.  Y.  Rupp.  421. 
Two  theories  are  advanced  by  the  court  in 
support  of  (his  decision.  One  Is  that  the 
legal  repreaentattvcii  of  the  deceased  tort- 
feasor are  not  jointly  liable  with  the  sur- 
viving tort-feasor;  the  other  theory  rests 
npon  a  statute  wlilch,  In  providing  for  the 
survival  of  action  for  wrong  done  to  prop- 
erty riglits  or  interests  of  another,  pro- 
vides that  an  action  may  be  brought  by  tlie 
pcri^on  injured  against  the  executors  or  ad- 
min istrators  of  the  wrongdoer,  "in  the  same 
manner  and  with  the  like  effect,  in  all  re- 
Tipects,  as  actions  founded  upon  contracts." 
In  connection  with  this  statute,  the  court 
refers  to  another,  relating  to  the  settleinen' 
with  or  release  of  a  joint  debtor,  tvliieh 
provides  that  such  settlement  or  release 
■'does  not  impair  the  creditor's  right  of 
action  against  any  other  joint  debtor,  or 
hia  right  to  take  any  proceeding  against 
the  latter,  unless  an  intent  to  release  or  ex- 
onerate hira  appears  affirmatively  upon  the 
face  thereof."  The  court  holds  that  a  re- 
lease given  to  the  lejial  representatives  of 
a  deceased  wrongdoer  lias  the  same  elTect 
as  a  release  given  to  a  joint  debtor  in  cases 
arisinc  under  contract. 

UEdens  V.  Fletcher  (in08l  70  Kan.  1.30, 
IB  L.R.A,(K.S.)  618,  DR  Pac.  784.  The  in- 
Htrument  involved  in  this  ease  provided  for 
a.  dismiaaal  as  to  certain  of  the  defendants 
in  the  action  which  had  been  begun  by  the 
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to  the  legal  representatives  of  a.  deceased 
joint  tort-feasor  does  not  discbarge  the 
surviving  tort-feasor,  unless  an  intent  to 
release  the  survivor  is  manifest  from  the 
release." 

An  intention  not  to  release  the  other 
joint  tort-feasor  is,  of  course,  clearly  evi- 
denced by  an  ezpreee  statemmt  to  that 
effect.**  And  the  eiidence  of  such  an  in- 
tention is  clearer  where,  in  addition  to 
the  express  statement  that  no  release  of 
the  other  tort-feeaor  was  intended,  it  np- 
peara  that  tlie  consideration  for  the  re- 
lease was  received  in  partial  satisfaction, 
only,  for  the  tort.**    That  the  sum  Wfi.-' 

injured  parti',  and  acknowleiigecl  "fnll  sat- 
isfaction and  payment  for  all  damages  and 
injuries  arising  out  of  or  in  any  manner 
connected  u'ith  the  cauaes  of  action  in  tlie 
petitions  in  these  causes  alleged  against  the 
defendant's  released.  The  plaintitf  hereby 
reserving,  and  not  in  any  manner  waiving, 
any  rights  or  cauacs  of  action  against  any 
of   tlic   other   defendants." 

geott  V.  Kansas  St«te  Fair  Asso.  (lfll») 
102  Kan.  O.^S,  171  Pac  634,  holding  tlwt  a 
reservation  of  the  right  to  »ue  tlie  other 
joint   tort-feasor   may   be   made  orally. 

The  instrument  involved  in  Chicago  & 
A.  R.  Co.  y.  Averill  (1005)  224  IB.  518.  7r» 
N.  E.  654.  is  not  set  out  in  full  in  tlie  opin- 
ion. Tf  ia  referred  to  an  a  release,  but 
not  as  one  withiu  the  meaning  of  the  rule 
that  a  release  of  one  joint  tort-feasor  re- 
leases both,  and  is  furtlier  stated  to  have 
expressly  provided  that  the  agreement 
should  not  oe  held  or  construed  to  be  a  re- 
lease of  any  damages  or  ri^t  of  action 
arising  to  the  injured  person,  by  reason  of 
any  matters  at  that  date  existing,  and  is 
treated  by  the  court  as  a  covenant  not   to 

KI  Paso  ft  S.  W.  R.  Co.  v.  Darr  (1006) 
~  TtX.  Civ.  App.  — ,  98  R.  W.  166;  St. 
Louis,  I.  M.  &  S.  B.  Co.  V,  Bass  (1911)  — 
Tex.  Civ.  App.  — .  140  S.  W,  R60:  Carev 
V.  Bilhy  (in04)  dS  G.  C.  A.  361,  129  Tefl. 
203. 

Some  caaea  seemingly  give  effect  to  the 
intention  of  the  patties,  only  when  tiicrc  i^ 
a  reservation  of  the  right  against  the  other 
tort-feasors.  See  Gilliert  v.  Finch  (1IMI3) 
173  N.  T.  465,  61  L.R.A.  SOT,  03  Am.  St. 
Rep.  023,  66  N.  E.  133.  supra,  note  23.  It 
has,  however,  been  held  in  this  state  that 
the  settlement  of  an  action  against  one 
of  two  joint  tort-feasors  does  not  liar  an 
action  against  the  other,  unless  it  is  shoivn 
to  have  been  made  under  ci renin st  a  lire << 
which  operate  to  diseharee  the  other. 
Walsh  v.  New  York  C.  ft  H.  R.  R.  Co.  ( 101-2 1 
204  If.  y.  56,  37  T^R.A.(N.R.)  1137,  87  X", 
E.   408. 

••Home  Teleph.  Co.  v.  Fields  (1907)  liV> 
Ala.  306,  43  »o.  7tl,  holding  the  other  joint 
tort-feasor  not  releascti  by  a  release  dis- 
charging the  joint  tort-feawor  with  wlioiii 
the  settlement  was  made  from  any  claims 
on   account  of  the  tort,  but   containing   a 
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received  in  portioJ  sat  isf set  ion,  only,  hu 
lieni  held  suiUeimt  to  ibow  an  intention 
nut  lo  release  the  other  joint  tort-feaBors, 
nnd  therefore  not  to  bar  an  action  against 
them.**  The  faet  that  there  haa  been 
only  a  partial  satisfaction  is  emphasized 
in  other  cases,  holding  the  other  joint 
lort-feasois  not  released,  and  the  inten- 
tion of  the  parties  not  to  release  such 
olher  joint  tort-feasors  is  minimiiied  or 
nut   mentioned." 

In  any  event,  recover^'  against  I  he 
uibpr  tort-feasoiE  is  conAned  to  the  ei- 
ifss  of  the  damages  incurred,  ahove  the 
HiQoant     of     the     settlement;**     if     the 


amouDt  paid  is  equal  to  or  greater  than 
the  damages  suffered  by  tb«  iujttred  par- 
ty, there  is  no  r^t  of  recovery  against 
the  other  tort-feasors.** 

It  has  been  held  that  an  acknowledg- 
ment of  "full  payment  and  satisfaction 
of  all  claimH  and  demands  of  every  kind 
and  description,  against"  the  party  re- 
leased, followed  by  a  statement  that  the 
injured  party  "does  hereby  release  said 
Bartholomew  (the  tort-feasor)  from  nil 
sueb  claims  and  damages,"  is  an  ac- 
kuowledgmflnt  of  foil  satisfaction,  and 
releasee  the  other  joint  tort-feasor.*' 

As   shown    in    the    preceding   snbdivi- 


piovieion  that  it  w«b  e.ipreHHly  understood  ,  appellant  on  account  thereof.  But  it  it 
Mill  agreed  that  the  payment  was  made  i  riiown  by  the  proof,  without  contradiction, 
only  on  account  of  any  sum  tlmt  the  Hettlnr  '  that  it  was  accepted  aa  only  part  BatiHfae- 
niij(ht  be  entitled  to  recoier  for  the  death  tion,  and  a  release  of  the  Jlaraden  Com- 
uf  lier  itttefltBte,  but  wax  not  intended  an  pany.  but  not  in  aatiRfaction  of  his  cause 
a  aatisfaction  of  the  entire  amount  that  ahe  '  of  action  and  claim  for  damages.  .  .  . 
oifEht  be  entitled  to  on  account  of  aaid  j  The  law  ought  not  to  be  that  a  release  of 
ileath,  nor  as  a  releatie  of  any  claim  that  one  tort-feasor,  by  his  making  a  partial 
■Jie  might  have  againiit  the  other  joint;  satisfaction  for  the  wrong  done,  shouhl 
tort-feaaor  on  accoimt  of  Uie  death  of  her  operate  as  a  release  of  the  other  wrong- 
intestate,  i  doers." 

Fe^hlev    v.   Hoffman    4    Son-    Mill.   Co,  I'    Covington    v.    Keatbay    (1914)    156    Ky. 
nniTI  100  Kan.  430,  les  Pac.  276,  holding    S.S9,   162   S.  W.   Bl. 

Ibat  the  disraJHtial  of  a  railivav  company,'  In  Bailey  v.  Delta  Electric  Light,  Power. 
Khich  wna  a  defendant  in  an  action  for  4  Mfg.  Co.  (Iil05|  S8  Misa.  634.  38  So.  3.^i4. 
ilonding  land,  did  not  release  a  milting  com-  1  a  release  given  to  one  tort-feasor,  upon  re- 
pany,  which  was  sued  jointly  with  the  rail-  ceivine  a  partial  satisfaction  for  the  injury 
road  company  for  the  same  injury,  where  from  aim,  is  held  not  to  release  another 
tlie  instrument  by  which  the  railway  com.  |  tort'feasor.  It  is  impossible  to  tell  from 
li^ny  was  dismlseed  e.Tpressly  reserved  any  the  opinion  whether  the  court  treats  the 
and  all  rights  or  causes  of  actions  against  tort. feasors  as  joint  tort-feasors  or  not.  It 
■ny   of   the   other   defendants,   and    stated    is  stated  that  the  declsratio 


I  be  the  intention  of  the  plaintiff  to 
rriwrve  his  right  to  continue  his  suit  and 
>'liiii)i  against  all  of  the  other  defendants, 
and  to  proceed  against  them.  It  was  un- 
derstood that  only  a  partial  eorapenaation 
of  the  damages  was  made  by  the  railway 
i-ompany. 
"Thompson  r.  Nashrille,  C.  4  St.  L.  H. 


negligence,  hut  the  legal  prin- 
ciples ivhich  fix  liability  upon  the  two  tort- 
feasors joined  in  the  suit  are  essentially 
different;  that  one  waa  liable  by  reason  of 
an  alleged  failure  to  (liacbarge  the  duty 
which  the  master  owed  to  his  servants  in 
providing  a  safe  place  to  work;  while  the 
liable,   if  at  all,   for   the  n^li- 


.  IftOD)  160  Ala.  5B0,  4B  So.  MO,  holding,  gent  acta  of  its  employees:  that  the  negli- 
nnder  a  Htatnte  ninkinc  a  relesac  operate  '  gence  of  one  wsji  pssaivc  and  of  the  other, 
iixttrding  to  the  intention  of  tha  parties,  active,  though  the  neiligencs  of  both  con- 
tlisl  whether  a  release  which  acknowledges  i  mrred  in  inflicting  the  Injury;  and  that, 
ihe  receipt  of  a  sum  of  money  from  one  i  under  this  state  of  facts,  the  partial  eatia- 
lortfeaaor  and  releases  him  from  all  datn-  '  faction  for  the  injuries  received  by  the 
ice    and    responsibility    for    the    accident,  j  servant  made  by  the  master,  not  intended 

ithont  mentioning  the  other  tort. feasor,  to  be  a  aettlemeut  in  full  and  not  received 
"         "  '       3r.  I  as,   nor   in    fact  being,    full   compenaatio' 


n  against 


oiierates  to  release  the  other 
pre-ents  to  the  jury  the  queati 
inrh  sum  was  received  in  full 
"f  the  injury;  if  it  was  not  so 
i<  only,  pro  tanto,  a  bar  to  an  ac 
(l>e  oiher  wrongdoers. 

-I.  Rosenbaum  Grain  Co.  v.  Mitchell  (1B12) 
-  Tex.  Civ.  App.  — ,  142  8.  W.  121. 

SI  t,,ouisville  &.  E.  Mail  Co.  v.  Barnes 
(19041  117  Ky.  860,  64  UR.A.  574,  111 
Jim.  8t.  Rep.  ZT3,  70  H.  W.  281.  The 
mart  here  states  that,  if  the  injured  party 
had  accepted  the 
'  *s  canse  of  aeti 


other  person  >vhose 
concurrent  negligence  caused  the  injury 
complained    of. 

nCovington  v,  Westbay   (11)14)   156  Ky. 

3».  162  S.  W.  91:   Caetjens  v.  Xew  York 

(1011)   145  App.  Div.  640,  130  H.  Y.  Supp. 

405:   St.  I^uis,  I.  51.  i  S.   R.  Co.  v.  Bnss 

(IBll)   —  Tex.  Civ.  App.  — .  140  S.  W.  860; 

,1.  Rosenbaum  Grain  Co.  v.  Mitchell   IIOII) 

—  Tex.  Civ,  App.  — ,  142  S.  W.  121. 

»Button  V.  l.<iuiBville   nmO]   —  Ky.  — , 

;iBfaction  of  '  Ud  S.  W.  071. 

claim   for  damages,        »*  Fennel!  v,  Fechter  (1018)  181  Kf.  101, 


rben   it   would  have  operated  as  n   release  I  203  6.  W.  8T». 
ind  s  bar  to  any  other  proceeding  against  I 


lyGoogle 
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sions,  some  courts  gire  effect  to  the  ia- 
teotion  of  the  parties;  b«ice  if,  id  a  s«t- 
tlemeat  with  one  joint  tort-feasor,  there 
is  a  reservation  of  rights  against  the 
other  joint  tort-fcn.sor,  the  tatter  is  not 
released."  Other  courts  refuse  to  give 
effect  to  the  intention  of  the  parties ; 
hence,  hold  that  the  other  joint  tort' 
feasor  b  released,  not  withstanding  the 
reservation   of   rights.** 

Compare  with  Edens  v.  Fletcher  (imW)  . 
7B  Kan.  139,  10  L.R.A.(N.S.)  618.  »8  Pac,  ' 
704,  iupr*,  in  which  there  wbb  an  acknowl- 
edgment of  full  BBtisfactton  and  payment 
for  all  ilamages  nnd  injiiriea  ariiing  out  of 
or  in  any  manner  connected  with  the  cauaes 
of  action  against  the  tort-feasor  witii 
whom  the  settlement  was  made.  In  the 
Bdena  Case,  however,  there  was  an  ex- 
press reservation  of  the  right  against  any 
and  all  other  defendaiite. 

**  Set,  supra,  text  to  notes  £3  et  seq. 

In  Wiseblood  v.  Omaha  Merchants  Exp. 
ft  Transfer  Co.  (1016)  08  Neb.  757,  154  N. 
W.  539.  an  action  for  injuries  from  a  de- 
fective appliance  used  hy  a  transfer  com- 
pany, employe<l  to  move  a  heavy  machine  i 
from  the  factory  of  the  injured  person's  , 
employer,  it  is  stated  in  the  offli;ial  head-  ' 
note,  that  a  settlement  with  the  employer 
by  the  injured  person,  and  a  release  which  , 
expressly  reserved  his  right  of  action 
against  the  transfer  company,  did  not  de-  , 
feat  his  action  against  the  transfer  com-  i 

'B  See,  supra,  text  to  notes  12  et  seq.  i 
WDardanelle  &  R  Co.  v.  Brigham  (1911) 
B8  Ark.  169,  135  S.  W.  869,  liolding  that  i 
a  settlement  made  by  a  plaintiff  in  an  ac-  ' 
tion  against  two  railway  companies  for  the  I 
wrongful  death  of  her  intestate,  with  one  j 
of  the  defendants,  whereby  the  plaintilf  ; 
agreed  to  prosecute  her  suit  solely  against  - 
the  other  company,  and  dismiss  the  action  i 
against  the  company  with  which  the  settle- 
ment was  made,  and  that,  if  she  failed  to 
recover  damages  from  the  other  company.  [ 
the  company  making  the  settlement  wouM, 
within  a  stated  time,  pay  to  the  plaintitT  ' 
a  stated  sum  and  the  coat  of  the  action,  ' 
and  that,'  in  the  event  of  a  recovery  from 
the  other  company  of  less  than  a  stated 
sum,  the  company  making  the  settlement 
would  pay  to  the  plaintiff  a  sum  sutBcient 
in  amount  to  aggregate,  with  the  amount 
of  the  judgment,  such  anm,  was  a  covC' 
nant  to  sue,  which  did  not  release  the  com- 
pany against  which  the  plaintilf  agreed  to 
prosecute  the  action.  It  was  further 
agreed  in  the  contract  that  the  company 
making  the  settlement  would  at  once  pay 
to  the  plaintilT  a  stated  sum,  which  was 
to  be  credited  on  the  total  amount  to  l)e 
paid  under  the  cnntrsct,  should  there  he 
any  further  liability  thereon. 

Tex  ark  an  a  Telei>li.  Co.  v.  Pcniberton 
(1B091  9B  Ark.  320,  111  S.  W.  257:  Chi- 
cago *  A.  R.  Co.  V.  Averill  (1008)  224  III 
516,  70  N.  E.  854;   Ycatea  v.  Illinois  C.  H. 

1,.P..A.1018F. 


By  the  great  weight  of  authority,  a 
covenant  not  to  sue  one  joint  tort-feasor 
is  held  not  to  amount  to  a  release,  and 
therefore  such  an  agreement  is  held  not 
to  discharge  the  other  tort-feaaora." 
Such  an  Listrument  is  held  not  to  ope- 
rate as  a  release  of  the  tort-feasor  to 
whom  it    is  given,   hut   such   tort-feasor 

Co.  (1908)  145  HI  App.  11.  affirmed  with" 
out  reference  to  thia  point  in  (inoil)  241 
nL  205.  B9  N.  E.  338;  Vandalia  R.  Co.  v. 
Xordhaus  (1911)  161  III  App.  110;  Bale- 
ley  V,  Hetzel  (1013)  182  IlL  App.  l:l«; 
Louisville  Times  Co.  v.  Lancaster  (lOlli 
142  Ky.  122,  133  S.  W.  1155,  holding  this 
rule  to  apply,  although  the  party  released 
is  the  primary  wrongdoer ;  Matheson  v. 
O'Kane  (1912)  211  Mass.  01,  39  UR.A. 
(X.S.)  475,  07  N.  E.  638,  Ann.  Oas.  1013B. 
287;  Johnson  v.  Von  Scholley  (1914)  218 
Haas.  454,  loe  X.  E.  IT  (inatrument  under 
seal);  White  v.  Beverly  Bldg.  Assa  (lOlS) 
221  Haaa.  16,  108  N.  E.  1121;  Unsolf  v. 
Duluth  Rdiaon  Electric  Co.  (1909)  108 
Minn.  380,  24  L.R,A.(N.S.)  451,  122  N.  W. 
409;  Hi mmelberger -Harrison  Lumber  Co.  v. 
Dallas  (1912)  185  Mo.  App.  40,  148  S.  W. 
05. 

Judd  V.  Walker  (1911)  1G8  Mo.  App.  158. 
138  S.  W.  655,  holding  that  an  agrveinent 
with  one  of  the  defendants  in  an  action 
admitting  the  receipt  at  a  stated  sum  of 
money,  in  consi(feration  of  which  "it  is 
agreed  that  the  case,  so  far  as  [this  tort- 
feasor] is  concerned,  shall  be  diamisaefl. 
and  that  the  further  prosecution  of  the 
same  be  only  against"  the  other  tort-feBaor. 
did   not   release   the  other   tort-feasor. 

Hawkins  v.  Missouri  P.  B.  Co.  (ini4t 
182  Ho.  App.  323,  170  S.  W.  459,  7  X.  C. 
C.  A,  1003. 

McDonald  v.  Hoddard  Grocery  Co.  (1I»\4> 
184  Ho.  App.  432,  171  S.  W.  850,  holding 
that  an  agreement  between  the  plaintiff  in 
en  action  and  two  of  the  defendants  there- 
in, in  which  it  was  etipulate<l  and  agreed 
that,  HO  far  as  these  defendants  were  con- 
cerned, "this  cause  shall  ]ie  dismissed  hr 
to  them,  and  the  same  shall  not  he  fnrthpr 
prosecuted  as  against"  such  defendants,  and 
that  the  further  prosecution  of  the  case 
should  be  afrainst  the  other  defendant,  did 
not  releane  the  other  defendant,  where  it 
api>e8red  that  the  sum  in  oonsideration  of 
which  it  was  given  was  not  a  full  satisfac- 
tion for  the  injury. 

Pickett  V.  Wren  (1014)  187  Mo.  App. 
83,  174  S.  W.  158,  holding  that  an  i^ree- 
ment  between  the  plaintiff  and  one  of  tlip 
defendant*,  in  an  action  brought  for  fraud 
and  deceit,  reciting  that,  in  conaideration 
of  the  payment  of  a  stated  sum  of  motipy 
by  the  said  defendant  to  the  plaintiff,  ■■j't 
is  agreed  that  this  oase.  so  far  as  [the  de- 
fendant with  whom  the  settlement  n-ari 
made)  ia  concerned,  shall  be  dismissed,  and 
that  the  further  prosecution     ,     .     .     shall 
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mast  resort  to  a  wit  for  brc&ch  of  the 
torflnant,  in  eaaa  suit  u  bros^t  against 
him-**  Other  casa  hold  that,  to  svoicl 
nreuity  of  action,  a  covenant  not  to  sue 
may  be  pleaded  as  a  defenw  to  the  proB»- 
tutioa  of  tbe  snit  againat  the  peiBon  to 
idiiHn  it  is  given."  Some  eases  hold  a 
Mvnumt  not  to  sue  to  be  a  release  of  the 
party  in  whose  favor  it  ie  given,  as  dis- 
[ingniBhed  from  a  release  of  the  claim  for 
the  iDJuries;  Uke  injured  party  is  held  to 
have  the  right  thus  to  release  one  joint 
tort-feasor  without  releasing  the  other.*" 
An  injured  pasxm  can,  however,  have 


but  one  satisfaction  for  his  injuries;  the 
amount  paid  to  tbe  person  in'  iriiose 
favor  the  covenant  not  to  sue  is  given 
will  be  regarded  as  a  satisfaction,  pro 
tanto,  as  to  the  joint  tort-feaaoTS.*'  But 
a  contrary  position  has  seemingly  been 
taken." 

The  view  has  been  token  that  a  joint 
tort-feasor  is  released  by  a  settlement 
with  another  tort-feasor,  in  which  an  in- 
strument was  given,  covenanting  not  to 
sue  the  tort-feasor  with  whom  the  set- 
tlement was  made.** 

A  qaestion  of  considerable  importance, 


be  aga.mBt"  the  other  defenilaril,  is  a  cove- 
niut  not  to  sue,  and  does  not  release  the 
other  defendant. 

Mason  v.  Ste^diens  (1916)  168  IT.  C. 
3;u.  84  a  E.  027;  Skade  v.  flherrod  (1016) 
-  N.  C.  — ,  06  S.  £.  6fi7;  CiDclmiati,  D. 
±  T.  Traction  Co.  v.  Holbrock  (ISIW)  32 
Ohio  C.  C.  724. 

I.i--le  V.  Anderson  (lOltt)  —  Okla.  — , 
LR.A.H)17A,  128,  15»  Pur.  278.  The  agree- 
ment here  ststed  that,  for  a  certain  con- 
piideration,  "I  do  af^ree  and  covenant  that  I 
■hall  never  institute  or  prosecute  any  suit 
en  account  of  my  said  injuries  a^inst  said 
.    .     .     or  eitlier  of  them." 

Smith  v.  Dixie  Park  &.  Amusement  Co. 
il913)  128  Tenn.  112,  15T  S.  W.  ROO;  Xash- 
ville  Interurban  R.  Co.  v.  (iregory  {IDIQ) 
137  Tenn.  422,  193  S.  W.  1053;  Ro1>ertson 
y.  Trannell  (19M]  98  Tex.  364.  83  S.  W. 
1098. 

Kropldlowski  V.  Pflster  &  V.  Leatlier  Co. 
{1912)  149  Wis.  421,  30  L.R^.(K.S.)  509, 
13d  X.  W.  839,  holding  that  a  release  of  and 
covenant  not  to  sue  one  of  several  joint 
tort-feasors,  f^iven  upon  a  vshialile  eon- 
aideration  which  expressly  atatea  that  the 
•an)  received  is  merely  a  part  satisfaction 
of  tbe  claiiD.  will  not  prevent  a  suit  against 
the  other  wrongdoer.  The  inatrumettt  here 
involved  was  under  seal. 

MCWcBRo  4  A.  R.  Co.  v.  AveriU  (IBOfl) 
224  IlL  516,  70  N.  E.  654;  Matheaon  v. 
O'Kane  11912)  211  Mais.  91,  30  UR.A. 
(X.S.>  475,  07  N.  E.  638,  Ann.  Cae.  1013B, 
267;  McDonald  v.  (ioddard  firocety  Co. 
11914)  184  Mo.  App.  432,  17i  8.  M'.  850-. 
-Vashville  Jnterurlan  R.  Co.  v.  Gregory 
iXenn.)  supra  (it  is  here  stated  that  some 
uf  the  casea  allow  the  covenant  to  be  plead- 
rd  iu  defense  of  the  action  to  avoid  oir- 
tuity.) 

».Iudd  V.  Walker  (1911)  168  Mo.  App. 
156.  138  S.  W.  665. 

Mparrv  Mfg.  Co.  v.  Crull  (1013)  66  lad. 
App.  77,  101  N.  E.  756. 

"Parry  Mfg.  Co.  v,  Crull  (Ind.)  supra. 
Tbe  inetrument  given  in  this  case,  after 
reFiting  the  facts  of  the  injury  and  that  a 
Kttlement  was  desired,  "but  in  such  way 
that  such  settlcisent  shall  not  impair  or  af- 
fect the  claim  of  said  Crull  against  any 
person  or  corporation  other  than  said  rail- 
road company,  for  negligently  causing  or 
helping   to  cause  the   said   injury."   recites 

I..R.A.lfli8F. 


the  receipt  of  a  stated  sum  of  money,  and 
contains  the  agreement  that  the  injured 
party  will  never  "sue  or  bring  any  action 
to  be  brought  against  said  .  .  .  railway 
eempany,  on  account  of  injuries  and  dam- 
age to  him  occasioned  by  or  growing  out 
□f  the  accident  above  described.''  It  is  fur- 
ther sUtcd  in  ttie  instrument  that  the  in- 
jured party  had  demanded  coiitpensation  for 
the  injuries  in  a  sum  greater  than  that 
paid.  The  court  states  that  it  was  not 
shown  that  the  injured  party's  flaim  for  his 
injuries  had  been  fully  paid  and  satisfied: 
that,  if  it  had,  there  could  be  no  second 
satisfaction;  but,  it  being  expressly  agreed 
that  tbe  amount  paid  was  only  a  partial 
satisfaction,  the  other  joint  tort-feasors 
were  not  relieved  as  to  the  residue  of  the 
damage. 

,Tudd  V.  Walker  (1911)  l.W  Mo.  App.  ISfl. 
188  S.  W.  666;  Hiramelberger-Barrison 
Lnmber  Co.  v.  Dallas  (1912)  16fi  Ha.  App. 
49,  I4fl  S.  W.  06. 

M  In  Nashville  Interurban  R.  Co.  v.  Cr^- 
ory  (Tenn.)  supra,  it  was  insisted,  for  the 
other  tort-feasor,  that  any  recovery  ob- 
tained auainst  it  should  be  credited  with 
the  amount  the  plaintiff  below  received 
from  the  other  tort-feasor,  in  considera- 
tion for  the  covenant  not  to  sue.  The 
court,  in  denying  this  release,  stated  that 
"inasmuch  as  such  a  covenant  can  only 
be  pleaded  by  the  covenantee  by  way  of 
set-ofT  or  recoupment,  and  is  not  a  satis- 
faction of  the  claim  foe  damages,  it  is  diffi- 
cult to  understand  how  it  oould  be  avail- 
able at  all  to  another  tort-feasor,  eitJber 
to  bar  the  suit  against  him  or  to  reduce 
the  recovery  had  against  him.  He  has  no 
seniblanee  of  right  to  a  crow  action." 

U  Smith  v.  RoydhousG,  A.  ft  Co.  (1014) 
244  Fa.  474.  00  Atl.  910.  There  is  not  a 
full  discussion  in  tliis  case.  The  court  re- 
lies upon  the  earlier  case  of  Peterson  v. 
Wiggins  (1911)  230  Pa.  831,  70  Atl.  767 
(see  note  8,  supra),  a  case  involving  a  re- 
lease, thus  indicating  that  no  distinction 
is  made  between  a  covenant  not  to  sue  and 
a  release.  It  does  not  appear  in  tbe  Smith 
Case  whether  the  amount  received  was  in 
full  satisfaction  for  the  injury;  if  it  whs, 
the  case,  of  course,  falls  within  the  rule 
of  the  foregoing  cases.  It  seems,  however. 
as  above  stated,  tltat  the  court  makes  no 
distinction  between  a  release  and  a  cove- 
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in  this  connection,  arises  over  what  is  a 

tfoveoant  not  to  sue.  Some  courts  have 
treated  a  release,  in  which  there  is  a  res- 
ervation o£  rights  against  the  other  tort- 
feasors, SB  a  eovenant  not  to  sue.**  This 
anomalous  theory  seems  to  have  been 
adopted  on  the  assumption  that,  if  the 
instrument  given  upon  the  settlement 
with  one  tort-feasor  be  called  a  "release," 
its  effect  will  be  to  disrhai^e  the  other 
joint  tort-feasor;  but,  if  it  be  called  "a 
covenant  not  to  sue,"  it  need  not  neces- 
sarily result  in  a  discharge.  It  is  ap- 
parent that  the  name  given  the  instru- 
ment by  the  court  cannot  change  its 
character.  If,  in  terms,  such  instrument 
releases  (he  tort-feaaor  with  whom  the 
settlement  is  made,  it  cannot,  consistent- 
ly with  the  use  of  language,  be  called  a 
covenant  not  to  sue;  yet  this  ia  precisely 
what  has  been  done.  Instead  of  calling 
the  inatruraent  what  ita  terma  indelibly 
stamp  it  to  be,  viz.,  a  release,  and  hold- 
ing that  it  will  be  given  effect  according 
to  the  intention  of  the  parties  the  fore- 
going courts  have  confused  the  question 
by  calling-it  a  covenant  not  to  sue.  In  a 
Connecticut  case,**  the  majority  opinion 
concludes  that  "if  the  intent  of  the  par- 
ties to  the  release  is  to  he  effectuated,  and 
justice  accompliahed,  tliese  instruments 
must  be  given  the  legal  effect,  <!onsonant 
with  the  intent  of  the  parties,  of  cove- 
nants not  to  sue,  .  .  and  not  of  re- 
leases, within  Ihe  meaning  and  intent  of 
the  rule  under  discussion."  .Justice 
Wheeler,  in  an  opinion  concurring  in  the 


result,  but  not  in  the  reasoning,  i 
this  interpi«t«tion  of  the  instrumoil  in 
question,  and  states  that,  by  such  an  in- 
terpretation, "an  instrument  whi<*b  in 
terms,  so  plain  that  all  may  read,  is  a 
straight  release,"  is  construed  "to  be  a 
covenant  not  to  sue,  .  .  .  because  at 
the  end  of  the  release  is  a  resen'Rtion  of 
the  rights  of  the  releasor  to  sue  any  other 
party."  Justice  Wheeler  then  staler 
that,  in  order  to  avoid  the  consequmees 
of  the  release  of  the  one  joint  tort-feasor 
for  a  small  sum,  for  a  serious  injury,  the 
majority  opinion  construes  the  instru- 
ment to  be  what,  manifestly,  the  parties 
never  intended  it  to  be,  namely,  a  cove- 
nant not  to  sue;  and  thus  the  court  avoids 
Ihe  application  of  this  harsh  rule  where 
the  instrument  contains  a  reservation  of 
the  right  to  sue  other  joint  tort-feasors; 
but  in  all  other  cases,  where  there  is  a 
release  without  the  reservation,  according 
to  the  majority  opinion,  the  rule  applies, 
and  action  against  other  joint  tort-feas- 
ors is  barred,  even  though  satis  fact  ion 
had  not  been  had  for  the  injury.  Justice 
Wheeler  is  of  the  opinion  that  the  rule 
itself  should  be  changed,  rather  than 
modilted  by  exceptions  which  are  sus- 
tained by  a  forced  construction  of  men's 
agreements. 

Other  courts,  in  dealing  with  instru- 
ments which,  in  form,  are  covenants  not 
to  sue,  have  laid  down  certain  teeta  or 
indicia  of  such  covenants.  It  has  been 
stated  that  "the  reservation  of  the  rtghr 
to  sue  other  joint  tort-feasors  is  obvious- 


nant  not  to  Kue.  In  Smith  v.  Roydhouse, 
A.  t  Co.  (Pa.)  supra,  the  agreement  pro- 
vided that,  in  consideration  of  a  stated 
sum  of  money,  "I  do  hereby  agree  to  bring 
no  Bult   against  company   for   or 

on  account  of  the  injuries  received  by  inc. 
,  .  .  and  I  do  further  rovenant  «nd  agree 
to  save  harmicBS  the  ibid  .  .  .  com- 
pany from  any  and  all  loss  growing  out  of 
the  said  accident  and  injury  to  me."  and 
nag  signed  and  sealed  by  the  injured  purty. 

«Dwy  V.  Connecticut  Co,  (1914)  89 
Conn.  74.  L.R,A.1016E,  800,  92  Atl.  883: 
(Jilbert  v.  Fuich  (1903)  173  N,  T.  4B5,  61 
LR.A.  807,  »3  Am.  St.  Rep.  623,  86  X.  E. 
133;  Carey  v,  Bilby  (19041  03  C,  C,  A.  ,161, 
129  Fed.  203. 

In  Kropidlowslci  v.  Pfister  *  V.  Ijcstlier 
Co.  (1912)  149  Wia.  421.  39  T,.R.-\.|X.S.) 
.=109.  136  N  W,  839,  the  instruiuent,  which 
was,  in  that  case,  treated  as  a  covenant  not 
to  sue,  acknowledged  the  receipt  from  the 
tort-feaaor  with  whom  the  Bettlement  was 
made  of  a  stated  sum  of  money,  in  con- 
sideration of  which  the  instrument  recited 
that  "I  hereby  release  and  forever  ilia- 
charge  said  .  .  .  compiiny  ...  of 
nnd  from  au^  and  all  actionx,  claims,  and 
demands  against  aaid    .    .    .    company."  by 

l..R.A.ini8F. 


reason  of  the  accident,  following  which 
there  was  the  agreement  that  "I  hereby 
covenant  and  agree  with  aaid  .  .  .  com- 
pany that,  in  consideration  of  the  payment 
of  said  sums,  I  will  not  begin  or  prosecute 
any  action  against  said  .  .  .  comfjaiiy 
on  account  uf  said  accident  or  injuries," 
It  then  contained  an  express  statcme-iit 
that  the  sums  so  received  were  not  an  ac- 
cord and  satisfaction  for  tlie  whole  injury 
suffered,  but  only  as  part  aatiBfaction  there- 
of. 

An  instrument  reciting  the  receipt  of  a. 
titated  sum  of  money,  "in  full  compromis«>, 
payment,  dincharge,  accord  and  satisfac- 
tion of  and  from  any  and  all  claims  and 
demands  which  I  ,  .  .  have  against  said 
PensHcola  Electric  Company,  its  employees, 
ofhcers,  or  agents,  for  or  on  account"  of 
the  injury,  and  reciting  that  "this  release 
shall  not  release  (the  joint  tort-feasor) 
from  liability  for  said  injuriea,  and  saiil 
Allen  reserves  the  right  to  sue  [the  joint 
tort-feasor]   therefor,"   is  held  to  be  ■   re- 

Irfiiiisville  &  N.  R.   Co.  V.  .\llen   (1914)'   67 
FU.  257,  L.R.A,1BI5C.  20.  6S  So.  8. 
*s  Ihvy  V.  Connecticut  Co.   (Cmui.)   supra. 
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Ir  necessary  to  a  eovenant  not  to  Bue."*" 
Again,  it  bas  been  stated  that  the  "in- 
dieis  of  a  covenant  not  to  sue  may  be 
said  to  be :  "No  intention  on  the  part 
of  the  injured  person  to  give  ft  diaeharge 
of  the  cause  of  action,  or  any  part  there- 
of, but  merdy  to  treat  in  respect  of  not 
suing  thereon  (and  this  seenin  to  be  the 
pTime  differentiating  attribute) ;  full 
rompenaation  for  hia  injuries  not  re- 
reived,  but  only  partial  eatisfaetion ;  and 
n  re9er^-ation  of  the  right  to  sue  the  other 
wrongdoer  ."*'' 

TIte  fact  that  the  injured  person  has, 
in  the  instrument,  agreed  to  hold  the 
tort-feasor,  with  whom  the  settlement  is 
made,  harmless  from  any  and  all  elnims 
or  liabilities  by  reason  of  said  awident, 
does  not  prevent  the  instrument  from  be- 
iDg  regparded  as  a  covenant  not  to  sue.** 

V.  Avronl    and   aatisfartloii. 

An    accord    and    satisfaction    by    one 

joint  tort-feasor  is  held  to  be  a  discharge 


of  rfl."     Payinent  and  acceptance  of  a 

sum  of  money  in  satisfaction  of  an  un- 
liquidated demand  is  a  good  accord  and 
satisfaction.*"  But  an  accord  without 
satisfaction  does  not  release  the  other 
joint  tort-feasor.*' 

VI.  DiBmiaaal  « 


The  discontinuance,  as  to  one  tort- 
feasor, of  an  action  brought  against 
several  tort-feasora,  does  not  release  the 
others.** 


This  question  has  been  discussed  in  the 
notes  to  Abb.v.  Northern  P.  R.  Co.  58 
L.R.A.  293;  Snyder  v.  Mutual  Teleph. 
Co.  14  L.R.A.(N.S.)  322,  and  Randall 
V.  Oerrick,  L.R.A.1918D,  179. 


MMusolf  V.  Duluth  Edison  Kleclrie  Co. 
nW91   108  Minn.  369,  24  UR.A.(N'.S.)  4.)1, 

1«  y.  W.  4(KI. 

n  Smith  v.  Dixie  Park  ft  Amunenient  Co. 
ri0l3)  128  Tenn.  112,  1.17  S.  W.  000.  The 
mtuTt  in  this  case  waa  dealing  with  an  in- 
Etniment  in  which  the  injured  party,  in 
runaideratiou  oE  Uie  sum  of  money  therein 
nientioned,  expressly  agreed  and  covenant- 
tA  "to  iliiimiss  and  not  fiirtlier  prosecute 
iny  suit  noiv  [lending  agiihint  it  in  the  cir- 
cuit court  of  .  .  .  county,  and  I  fur- 
ther agree,  for  myself,  my  heirs,  and  per- 
Minat  representatlveg,  not  to  reinstitute 
Mid  suit  or  pcosecute  any  other  auH  against 
*aid  .  .  .  company,  by  reaeon  of  tlie  in- 
iurie«  above  referred  to,  .  .  .  and  I 
a^ee  to  hold  harmless  said  .  ,  .  com- 
pany for  any  and  all  claims  or  liabilities 
against  it,  by  reason  of  said  accident."  And 
it  was  expressly  stated  not  to  be  intended 
to  be  a  release  of  any  claim  or  action 
igainat  the  other  joint  tort-feasor. 

*•  Smith  T,  Dixie  Park  ft  Amusement  Co. 
(TenB.)  supra;  Robertson  v,  Trammell 
aiMM)  Stt  Tex.  304,  83  S.  W.  1008. 

See  Smith  v.  Rovdhouse,  A.  ft  Co.  (1914) 
244  Pa.  474,  no  Atl.  fHi).  supra,  note  44. 

*»Wallner  v.  Chicago  Consol.  Traction 
Co.  (J9101  24S  m.  148,  III  X.  E.  1053;  Gore 
V.  Henrotin   (10111   lt)5  III.  App.  222. 

••Wallner  v.  Chicago  Consol.  Traction 
Co.  (lILj  supra. 

Simiite  V.  Beverlv  Bldg.  Asso.  (1015) 
221  Mau.  15,  108  N.'E.  021. 


_     .   O'Kane    (1012)    211   Mass.   01,  30 

L.R.A.(S.S.)   475,  07  K  E.  638,  Ann.   Cas. 
IHiSB,  2«T. 


The  diHmiesal  of  an  action  brought 
against  one  who  is  assumed  to  ba  a  joint 
tort-feasor  with  siiother,  against  whom  a 
separate  action  had  been  brought,  upon  an 
entry  of  "neither  party;  no  further  snit  to 
be  brought  for  the  same  cause  of  action," 
is  held,  in  White  v.  Beverly  BMg.  Asao. 
(Hass.)  supra,  not  to  be  a  relesse  of  the 
defendant  in  the  other  action.  The  court 
statett  that  the  entry  of  "neither  party"  in 
an  action  does  not  indicate  that  the  cause 
has  been  adjudicated;  that  it  means  noth- 
ing more  than  that  neither  party  appears 
to  prosecute  or  defend  the  action,  and  ia 
equLvslent  to  a  nonsuit  and  default  by  con- 
sent of  tlic  parties,  after  which  no  jud|{- 
ment  can  be  rendered  by  the  court. 

The  nndcrnfanding  that  an  action  against 
a  tort-feasor  is  to  tie  dismissed  does  not 
constitute  a  release.  Nagle  v.  Hake  (1004) 
12.1  Wia.  2.'i6.  101  X.  W.  400,  17  Am.  Neg. 
Rep.  303, 

In  Ijouigville  ft  E,  Mail  Co.  v.  Barnes 
(1004)  117  Ky.  860.  64  L.R.A.  574,  111  Am. 
St.  Rep.  273,  70  S.  W.  261.  a  settlement 
was  made  with  one  of  two  defendants,  but 
the  action  was  allowed  to  proceed  to  judg- 
ment, whereupon  the  amount  of  the  settlc- 
Tnent  was  applied  in  reduction  of  the  judg- 
ment. The  court  states  that  thitre  was  an 
understanding  between  the  parties,  before 
the  trial,  that  the  amount  was  to  be  olfereil 
and  accepted,  and  the  party  with  whom 
settlement  was  made  was  to  be  released 
and  the  case  dismissed  against  it,  and  that 
the  dismissal  was  in  conformity  with  this 
understand ii^.    See  case  eupra,  note  SL 

And  see  .ludd  v.  Walker  llOll)  168  Mo. 
Anp.  ISO,  138  S-  W.  6S5,  supra,  note  38. 
W.  A.E. 
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(230   Mane.   456,   111)   X.    R.   !)4B.) 
Contract  —  bulIdliiK  —  nnal  eertiflcutc 

1.  Under  a  building  contract  making  all 
pftfinents  due  wli«n  ocrtiBcates  for  the  snin 
are  iBsued  and  providing  that  no  certiAc&te 
except  the  final  certilicat«  shall  be  conclu- 
bItb  evidence  of  peformance  of  the  ran- 
tract,  a  letter  from  the  architect  to  the 
contractor,  stating  that  the  building  ig  ac- 
cepted subject  to  the  provisinns  that  cer- 
tain Bpe<;ilied  items  shall  be  attended  to, 
and  failing  to  Ox  the  amount  due,  i»  not 
the  final  eertifleatc  provided  for  by  the 
contract. 

For   other  catet,   tee   GoHlracU,  IV.   d,   in 

Dig.  l-5i  .V.  8. 
Trial  — qnestton  for  jnry  —  connimctloa 

of  contract. 

2.  The  court  and  not  the  Jury  must  de- 
termine whether  or  not  an  architect's  let- 
ter accepting  a  building  ia  a  final  certifl- 
cate,   within   the   meaning   of   the   building 


(May  .11,   1H1 


17  XCEPTIONS  by  defendant  to  rDlings  of 
Vj   the  Superior  Court  for  Suffolk  County 

made  during  the  trial  of  an  action  brought 
to  recover  an  amount  alleged  to  be  due  on 
a  building  contract,  which  resulted  in  a 
verdict  in   plaintiff's   favor.     Sustained. 

The  material  portions  of  the  contract 
upon   which   the  auit  is  founded  were  an 

follows ; 

.Article  IX.  It  ia  hereby  mutually  agreed 
between  the  parties  hereto  that  the  ftum 
to  be  paid  by  the  owner  to  tlie  contractor 
for  said  work  and  materials  shall  l>e  the 
sum  of  one  hundred  eii^hteen  thouijand  one 
hundred  and  eighty  (¥118,180)  dollars,  sub- 
ject to  additions  and  deductions  as  herein- 
before provided,  and  that  such  sum  shall  be 
paid  by  the  owner  to  the  contractor  as  here- 
inafter set  forth,  in  current  funds,  and  only 
upon  certiAcatcB  of  the  architects  as  follows; 

First,  not  later  than  forty-five  days  after 
the  contractor  shall  begin  work  upon  the 
said  building  for  the  purpose  of  ivrrying  out 
the  terms  of  this  contract,  which  date  shall 
lie  certified  to  by  the  arcliitpcts,  the  owner 

Note.  —  As  to  Bufficicncy  of  conditional 
or  qualified  architect's  certificate,  see  anno- 
tation following  this  case,  post,  377. 


shall  pay  to  the  contractor  86  per  cent  of 
all  work  completed  and  all  materials  per- 
manently put  in  place,  and  a  sum  aacer- 
t«iDed  in  the  same  manneT  at  the  end  of 
every  tJiirty  days  tbert-attAr  until  tbe 
completion  of  the  said  building.  Forty-five 
days  after  the  completiou  of  the  said  build- 
ing, in  case  all  of  the  other  terms  of  this 
contract  have  been  complied  with,  the  bal- 
ance of  said  sum  shall  be  paid  by  the  owner 
to  the  contractor;  but  the  contractor  hereby 
agrees  with  the  owner  that  it  will  provide 
the  sum  of  forty-two  thoiiMnd  one  hundred 
and  eighty-one  (^8,181)  dollara  by  the 
Bale  by  it  at  par  of  forty-four  thousand 
four  hundred  ($44,400)  dollars,  at  the  par 
value,  of  the  preferred  stock  of  the  owner, 
and  the  owner  agrees  to  pay  to  the  con- 
tractor for  the  sale  of  the  said  stock  tor  it 
the  sum  of  Cr>  per  ahare  on  the  said  stock 
sold  by  the  contractor,  and  said  funds  are 
to  be  furnished  as  aforesaid  by  the  con- 
tractor to  the  owner,  so  that  one  third  at 
least  of  the  cash  payments  catted  for  above 
at  the  times  the  same  become  due  and  pay- 
able shall  be  paid  by  the  money  -so  fur- 
nished by  the  contractor,  and  the  balaiK« 
of  the  said  forty-two  thousand  one  hundred 
and  eighty-one  (942,181)  dolhin  shall 
be  fumiahed  so  that  the  payment  to  be 
made  forty-five  days  after  the  completion 
of  the  contract  shall  consist  of  tbe  said 
balance,  plus  cash  furnished  by  the  owner 
from  other  sources. 

The  final  payment  shall  be  made  witliin 
forty-five  days  after  the  completion  of  the 
work  included  in  this  contract,  and  all  pay- 
ments shall  be  due  when  certiHcates  for  tbe 
same  are  issued. 

If  at  any  time  there  shall  be  evidence  of 
any  lien  or  claim  for  wtiich,  if  established, 
the  owner  of  the  said  premises  might  become 
liable,  and  which  .is  char^able  to  the  con- 
tractor, the  owner  shall  have  the  right  to 
retain  out  of  any  payment  then  doe  or 
thereafter  to  become  du«  an  amount  snfli- 
eient  to  completely  indemnify  it  agairiRt 
Buch  lien  or  claim.  Should  there  prove  to 
be  any  such  claim  after  nil  payments  are 
made,  the  contractor  sliall  refund  to  the 
owner  all  moneys  that  the  latter  may  be 
compelled  to  pay  in  di.'icharging  any  lien 
on  said  prenilses  made  obligatory  in  eonse- 
qiience  of  the  contractor's  default. 

Article  X.  It  is  furtht-r  mutnally  agreed 
between  the  parties  hereto  that  no  certificate 
given  or  payment  made  under  this  contract, 
except  the  final  certiHcate  or  final  payment, 
shall  he  conclusive  evidence  of  the  per- 
formance of  this  contract,  either  wholly  or  in 
part,  and  that  no  payment  shall  be  constriird 
to  be  an  acceptance  of  defective  work  or 
improper  materia  Is. 


n'ovGoo'^le* 


HEXNEBigUE  COSBTK.  LU.  v.  BOSTON  LULU  S'R>KAGK  &  T.  t'O. 


376 


Article  XII.  In  case  thf  owner  and  fod- 
traclor  fail  to  Kgree  in  ii-lation  to  matters 
uf  payment,  allowance  or  luaa  referred  to 
in  articles  III.  or  'S'lII.  of  thia  eontract.  or 
shauld  either  of  them  disaeut  from  tlie  di-ei- 
jioa  of  the  architects  referred  to  in  article 
\'1I.  of  this  contract,  which  diHBent.  shall 
liave  been  filed  in  writing;  with  the  arehl- 
iHts  Mithin  ten  days  of  the  aunouucement 
it  euch  deciaion,  then  the  matter  Hliall  be 
Inferred  to  a  hoard  of  arbitration  to  conitiit 
gj  one  person  mtUcted  by  the  owner,  and  one 
pcnoa  Mlected  b}'  the  contractor,  these  two 
lo  Miect  a  third.  The  decision  of  any  two 
of  thie  board  shall  be  final  and  binding  on 
both  parties  hereto.  Each  party  hereto 
^hall  pay  one  half  of  tlie  expeose  of  auoh 
reference- 
On  March  16,  1012,  the  architect  wroU 
lo  the  defi" "hint  a  letter  reading  as  follows: 
'We  incloiu  a  letter  which  we  propoiM!  to 
^nd  to  Uie  Henncbitiue  Construction  Com- 
[■any.  In  accordance  with  our  converKalion 
of  yesterday.  Will  you  kindly  look  over 
this  letter  and  see  if  it  meete  with  your 
understanding  of  the  matter,  and  reluru  to 
ua  vith    whatever   comments   you   have  to 

The  tetter  referred  to  therein  as  inclosed 
xaa  dated  March  16,  1012,  waa  addreuited  to 
Ihe  plaintiff,  and  read  as  follows: 

"We  beg  to  advise  you  that  the  building 
UD  Xew  Street,  which  you  have  just  com- 
pleted for  the  Boston  Cold  Storage  4  Ter- 
minal Company,  ia  accepted,  subject,  how- 
fver,  to  the  provision  tliat  the  various  items 
mentioned  in  our  conversation  witli  your 
Mr.  Baffrey  :..id  with  Mr.  Freeman  are 
-atiiif actor iiy  attended  to  at  once.  These 
lidias  are  in  general  as  follows: 

"Cleuning  the  tile  work, 

"Pixiog  sliding  doors  in  rear  of  building 
on  first  floor. 

'■Fixing  the  ventilators  in  windows  and 
ri'pairing  putty  where  it  has  run. 

"Cleaning  windows  and  exterior  walls. 

''Repairing    casings    around    fire    escape 

''Suitable  weather  strips  at  bottoms  of  Are 
fscape  doors." 

Mr.  .^louzo  E.   Vont,   for  defendant: 

The  court  should  have  ruled  on  the  con- 
-truclion  of  the  letter  presented  as  a  cer- 
TiJii-ate  under  the  terms  of  the  contract. 

Palmer  v.  Clark,  100  M^ts.  373. 

Thf  final  certificate  should  contain  a 
frtification  that  the  terms  of  the  contract 
have  been  complied  with,  together  with  a 
roiaputation    of    the    balance    due. 

Boy  v.  Boteler,  40  Mo.  .*pp.  213;  Barney 
t.  Giles.  120  111.  154.  11  X.  K.  208;  Snaith 
V.  Smith,  7  Misc.  37.  27  X.  Y.  Kupp,  380; 
Tilden  v.   BulTalo  OfRce  Bldg.  Co.  27  App. 
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Div.  510,  50  S.  Y.  Supp.  511;  Wyckofl  v. 
Meyers,  44  X.  Y.  143;  Morgan  v.  Birnie,  6 
Bing.  tS72,  131  Eng.  Reprint,  760,  3  Moore 
4  S,  7U;  Xorcross  Bros.  Co.  v.  Voae,  199 
Mass.  81,  85  N.  E.  468;  Hatliaway  v.  Stone. 
215  Mass.  213,  102  N,  E.  461;  Beharrell 
V.  Quimby.  1U2  Mass.  571,  30  N.  E.'407; 
Norcross  v.  Wyman,  187  Mass.  2a,  72  S,  E. 
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.  William  C.  AdKttta  for  plaintiff. 


Braley,  J.,  delivered  the  opinion  of  the 

The  record  recites  that  the  defendant's 
exceptions  "are  intended  only  to  raise  the 
question  whether  the  letlet  from  the  archi- 
tects to  the  plaintiff  of  March  16, 101'2,  could 
be  found  to  be  a  final  certificate  under  the 
terms  of  the  contract,  and  whether  it  pre- 
cludes the  defendant  from  recouping  for 
damages,"  The  auditor  found  tliat  the  de- 
fondant  had  sufTered  damages  because  the 
building  had  not  been  constructed  in  all 
detsila  as  required  by  the  contract,  but  he 
apparently  did  not  make  any  aHsessment, 
l>ecause  he  ruled  that  "the  defendant  was 
precluded  by  the  final  certificate  from  re- 
coupment for  such  damages."  The  tenth 
article  reads:  "It  is  further  mutually 
agreed  between  the  parties  hereto  that  no 
cert  iflcate  given  or  payment  made  under  this 
contract,  except  the  final  certificate  or 
final  payment,  shall  be  conclusive  evidence 
of  the  performance  of  this  contract,  either 
wholly  or  In  part,  and  that  no  payment 
shall  be  construed  to  be  an  acceptance  of 
defective  work  or  improper  materials." 

Tlie  uncontradicted  evidence,  to  the  admis- 
sion of  which  neither  party  objected,  shows 
that,  during  construction,  many  changes 
were  uiade,  and  "extras"  ordered,  which  were 
the  subject  of  diBCuasion  between  the  ar- 
chitects and  the  plaintiff,  and  that  during 
the  period  preceding  the  date  of  the  action 
the  amounts  in  dispute  had  not  been  set- 
tled, or  referred  to  arbitration  as  provided 
for  in  article  Xll,  The  defendant,  however, 
occupied  the  building  at  some  time  previous 
to  the  date  of  a  letter  that  one  of  the  archi- 
tects wrote,  inclosing  a  letter  which  he  pro- 
poned sending  to  the  plaintiff,  to  which  the 
defendant  replied,  Your  "letter  of  accept- 
ance" to  the  plaintiff  "is  correct  in  accord- 
ance with  the  understanding,  .  .  ."  and 
thereupon  the  letter  was  forwarded  which  is 
relied  on  as  being  the  final  certificate  re- 
quired under  articles  IX,  and  Ji.  The  ma- 
terial portions  state  that  "the  building 
.  -  .  which  you  have  just  c(»npleted  for 
the  -  .  .  company  is  accepted  subject, 
however,  to  the  provision  that  the  various 
items  mentioned  in  our  conversation  with 
your  Mr.  Baffrey  and  with  Mr.  Freeman 
are  satisfactorily  attended  to  at  once."  . 
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The  items  are  then  eniinieraled,  and  be- 
fore bringing  suit  the  plaintiff,  as  the 
defendant  (wncedea,  compHed  with  these  re- 
([iiireinents.  But,  notwithstanding  the  let- 
ter, the  correspondence  thereafter  between 
tile  defendant  and  the  ptaintifT,  and  between 
tlie  plaintiff  and  the  architecta,  uneijuivocal- 
ly  showa  the  defendant  as  conBtantlj-  as- 
flerting  that  the  contratt  had  not  been 
fully  performed  in  many  important  details, 
to  remedy  which  it  had  been  or  would  be 
put  to  large  expenditures,  while  the  plain- 
tiff, incloaing  a  statement  of  its  account, 
aaiced  the  architects  "to  go  over  thia  state- 
ment, and  let  us  know  if  you  are  able  to 
issue  (he  final  certificate  according  to  same, 
or  if  any  adjustment  should  be  made,  to 
urge  upon  a  prompt  action  to  settle  the  con- 
tioverBy."  The  architect,  who,  during  the 
correspondence,  apparentlj  acted  for  the 
firm  of  architects  named  in  the  contract  of 
which  he  was  a  member,  waa  a  witness  at 
the  trial,  and  upon  being  asked,  "Up  to  the 
lime  you  received  this  letter  you  bad  not 
made  out  any  architect's  certificate,  or  any 
other  statement  beyond  the  letter,  .     . 

and  you  liad  not  in  any  manner  adjUHtvd  or 
determined  on  the  amount  of  the  balance 
due  the  plaintiff  under  the  contract,  so  that 
the  exact  figures  could  he  put  in  the  form 
of  a  certificate?"  replied,  "I  don't  thinii 
that,  under  the  contract,  the  way  the  par- 
ties lotted  at  it,  we  could.  ...  I  tliink 
we  took  the  stand  that  our  letter  of  March 
16th  was  sufficient.". 

While  it  is  obvious  that  neither  party 
understood  that  the  letter  had  ended  their 
difficulties  leaving  nothing  more  to  be  done, 
and  that  the  final  payment  had  become  due, 
the  letter,  which,  at  most,  is  only  a  qualified 
or  conditional  acceptance  of  the  building, 
does  not  specify  the  amount  of  the  payment, 
or  furnish  any  data  from  which  it  could  be 
computed.  By  article  IX. ,  "the  final  pay- 
ment shall  be  made  within  forty-five  days 
after  the  completion  of  the  work  included 
in  this  contract,  and  all  payments  shall 
be  due  when  certificates  for  the  same  are 

Tlie  forty-five  days  do  not  begin  to  run 
until  the  final  certificate  of  payment  is 
furnished,  and  it  is  settled  by  Norcross  Bros. 
Co.  v.  Vose,  199  Mass,  81,  85  N.  E.  488, 
under  a  contract  the  same  in  form,  that 
a  letter  containing  acceptance  of  the 
liuilding  upon  condition  that  the  con- 
tractor is  to  remedy  certain  defects  of 
workmanship  or  of  materials,  is  not,  of 
itself,  a  final  certificate  which  can 
treated  as  conclusive  evidence  of  perfi 
ance.  Nor  does  the  contract  read  that  the 
final  payment  is  to  be  made  when  the  archi- 
tects have  accepted  the  building,  and  that 
such  acceptance  shall  be  cimclusive  upon  the 
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parties.  If  it  did,  a  statement  signed  by 
them,  showing  acceptance,  might  be  aufli- 
cient.  Leverone  v.  Arancio,  179  Mass.  43a. 
442,  61  N.  R.  45;  GlaciuB  v.  Black,  50  X.  Y. 
Ua,  150,  10  Am.  Bep.  449.  The  architects 
also,  even  if  they  were  not  to  take  evidence, 
are  empowered  and  required  to  act  bb  if  tbey 
were  arbitrators,  and,  the  final  payment  hav- 
ing been  made  depwident  on  their  determin- 
ation as  manifested  by  the  certificate,  there 
can  be  no  conclusive  evidence  entitling  the 
plaintiff  to  the  balance  of  the  contract  prire. 
less  such  deductions,  if  any,  as  they  may 
determine,  until  this  duty  has  been  per- 
formed. Ixiftus  V.  Jorjorian,  194  Mass. 
166,  8(1  N.  E.  235;  Oilmore  v.  Courtnev,  1.58 
III.  432,  41  N.  E.   1023. 

The  parties,  under  the  express  terms  of 
the  contract,  were  not  required  ta  make 
adjustments  by  which  all  disputes  should 
be  settled  and  the  amount  of  ^e  final  pay- 
ment fixed.  It  is  implied  from  the  instru- 
ment as  a  whole,  that,  as  the  result  of  the 
architects'  honest  judgment,  the  certificate 
or  decision,  which  is  to  be  final,  shall  also 
be  complete.  Chiam  v.  Schipper,  51  X.  J.  L. 
1,  13,  2  L.R.A.  544,  14  Am.  St.  Rep.  flflS. 
16  Atl,  318;  Hudson  v,  McCartney,  33  Wis. 
331,  345.  The  contractor  is  entitled  to  know- 
how  much  is  finally  coming  tj>  him,  con- 
cerning which,  as  the  plaintiff  contends, 
there  can  be  no  further  controversy,  and  the 
owner  has  the  right  to  be  informed  of  the 
amount  he  has  to  pay  within  the  time  pre- 
scribed, so  that  be  can  make  the  necessary 
arrangements,  anii  avoid  being  subjected 
to  the  costs  and  annoyance  of  litigstion. 
to  which  he  may  have  no  defense.  BeharroH 
v.  Quimby,  162  Mass.  571,  39  N.  E.  407; 
Hathaway  v.  Stone,  215  Mass.  212,  102  N 
E.  461 ;  Wilson  V.  Borden,  68  N.  J.  L.  827, 
54  Atl.  815;  Sharpe  v.  San  Paulo  R.  Co! 
L.  R.  8  Ch.  597,  609,  29  L.  T.  N.  S.  9. 

The  architects  also,  under  article  ni.. 
are,  in  the  first  instance,  to  determine  what 
sums  should  be  allowed  for  alterations,  a^ 
well  as  whether  any  deductions  are  to  bt- 
made  for  imperfect  or  incompleted  work 
or  unsuitable  materials,  and  if  neither  party 
dissented  their  decision  is  final.  Norcross 
v.  Wvmao,  187  Mass.  25,  72  N.  E.  347 ;  He- 
bert  V.  Uewey,  I!)l  Mass.  403,  77  N.  E.  822. 
It  is  plain  that,  material  alterations  having 
been  made,  it  was  the  duty  of  the  architects 
to  act  as  required.  But  the  record  shows 
that  when  the  action  was  begun  the  amounts 
claimed  by  the  plaintiff  for  changes  or  al- 
terations, or  "extras"  ordered,  had  neithi'r 
been  approved  by  the  architects  or  submitted 
to  arbitration  under  article  XII,  as  sug- 
gested by  them.  The  provision  as  to  altera- 
tions did  not  relieve  the  plaintiff  from  its 
agreement  to  perform  the  work  according 
to  the  plans  and  specifications,  as  they  bad 
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>>f«ii  modified.  It  would  seem  to  be  reaaou- 
abl;  clear  that,  uuder  this  condition  of  uf- 
[sir^  the  defendant  ought  not  to  be  deprived 
of  the  protection  of  the  coiitraet. 

A  eertiBcate  under  article  X.  means  and 
was  intended  b;  the  parties  to  wean  a 
statement  in  writing  authenticated  b^  the 
signature  of  the  architectp  that  the  final 
paiment,  naming  the  amount,  is  payable  to 
the  plaintiff  under  the  ttrniB  of  the  cMi- 
itacl.  Wyckoff  v.  Meyern.  44  N.  Y.  143, 
144:  St.  John's  College  v.  .^tna  IndemnJity 
to.  201  N.  V.  335,  340,  1)4  X.  E.  B94.  It 
uras  such  a  certificate,  given  under  ft  con- 
tract which  in  all  essential  particulars  cor- 
responded with  the  contiact  in  queation, 
vhicli  Mas  adjudged  to  be  concluaive  in 
Hathaway  v.  Stone,  215  Maes.  212, 102  X.  E. 
481.  The  conetruction  of  the  contract,  and 
of  the  letter  when  read  in  connection  with 
iliF  contract,  was  a  question  for  the  court, 
and  not  for  the  jury  to  whom  it  was  aub- 
pilted.     The  plaintiff  has  offered  as  a  final 


certificate  onlj  the  letter,  which  aa  pre- 
viously said  is  not  in  form  or  substance  the 
final  certiticftte  called  for  under  the  con- 
tract. We  are  therefore  of  opinion  that 
the  defendant's  second  request,  that  "article 
IX.  of  the  contract  requires  an  architect's 
final  certificate,"  should  have  been  given, 
and  the  instructions  under  which  the  jury 
were  permitted  to  find  that  the  letter  of 
ao^ejitance  vtea  such  a  certi fixate  were 
erroneous.  It  uia;  be  added  that,  while  the 
letter  of  acceptance  was  sent  with  its  assent, 
the  question  how  far,  if  at  all,  tlie  letter 
operated  as  a  waiver  Ijy  the  defendant  of 
the  right  to  .insist  upon  the  plaintiff's  pro- 
curing a  certificate,  as  a.  condition  prece- 
dent to  maintaining  an  action  for  the  un- 
paid balance  of  the  contract  price,  and 
whether,  if  a  waiver  were  found,  the  de- 
fendant can  recoup  for'  defective  workman- 
ship or  materials,  are  questions  not  raised 
by  the  record,  and  not  argued  by  counsel. 
Gxeeptioua  sustained. 


Annotafkui — Sufficiency  of  conditioiial  or  qualified  ardiitect'a  certificAte. 


It  will  be  seen  that  it  is  held  in  Hem- 
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Stobaoe  &  Tehjiihal  Co.  ante,  374,  that 
the  aeeeptaB«e  of  &  building,  upon  eoadi- 
tion  that  the  contractor  ia  to  remedy  c«r- 
tajn  defects  in  workmanship  or  of  ma- 
terials, ia  not  in  itaelf  a  final  certificate, 
ahieh  e&n  be  treated  aa  eouclusive  evi- 
ilence  of  perfomuiDce. 

This  ia  in  accord  with  principle  and 
authority. 

Thus,  it  wfts  held  that  it  was  not  a  final 
rertifieate,  where  the  architect  returned 
u  hill  of  the  eontraetor,  deduetijig  a  lew 
dollars  in  pencil,  and  then  wrote  on  the 
face  of  the  bill,  "Approved  for  [the 
amount  Icbe  the  pencil  reduction]  less 
the  sam  of  allowance  agreed  i^ran," 
lad  the  architect  returned  this  paper  to 
(he  contractor  with  a  letter,  ehowing 
that  he  should  place  the  allowances  at 
uversl  thousand  dollars,  Norcross  Bros. 
Co.  V.  Vose  (1808)  199  Hub.  81,  85  N. 
£.  468,  where  the  contract  provided 
that  "no  certificate  given  or  payment 
made  under  this  eontract,  except  the 
liital  certificate  or  final  payment,  shall 
be  coaeluslve  evidenee  of  the  purform- 
anee  of  this  eontraet,  either  wholly  or 
in  part,  and  that  no  paymont  shall  be 
roQstmed  to  be  an  aceeptance  of  defec- 
tite  work  or  improper  materials." 

So,  a  contract,  whose  last  payment 
is  to  be  made  "when  ail  the  houses  were 
finbhed  comi^etely  according  to  the 
specification,  snd  when  the  owner  should 
receive  from  the  architect  his  certificate 
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that  the  work  was  fully  and  completely 
finished  according  to  the  specification," 
is  not  satisfied  by  a  certificate  signe<l  by 
the  architect,  stating  that  "I,  therefore, 
in  duty  bound  pronounce  the  said  bouses 
finished,  and  if  not  literally  so  la  every 
punctilio,  tbey  are  done  in  that  manner 
that,  was  I  the  owner,  I  would  accept 
them  for  myself;  still,  as  to  extra  wall 
and  work  omitted  that  is  embraeed  in 
specification,  also  as  to  their  being  fin- 
ished at  a  stated  period  of  time,  is  not 
in  my  province  to  express  an  opinioo. 
I,  therefore,  tm  the  work  and  materials 
taken  as  a  whole,  certify  that  I  am 
satisfied,  aud  hope  the  parties  concerned 
will  also  be  satisfied  that  I  have  acted 
conscientiously."  Smith  ».  Brigga 
(1846)  3  Denio  (N.  Y.)  73. 

So,  where  20  per  cent  of  the  work  was 
to  be  paid  for  on  the  final  certificate  of 
the  siq>eriDteBdent,  on  eoliq)letion,  the 
following  was  not  considered  to  be  such 
final  certificate,  within  the  terms  of  the 
contract :  "I  certify  that  ...  in  my 
opinion  Mr.  Ludlam  has  furnished  all 
the  wood  material  under  contract  for 
Wilson's  house  according  to  the  specifi- 
cations, except  small  matters  which  I 
will  adjust  under  the  terms  of  the  con- 
tract, and  Mr.  Ludlam  need  not  fur- 
nish anything  fui'ther,"  particularly 
where  the  matters  unsettled  were  more 
than  half  the  builder's  claim;  but  it 
was  held,  under  the  circumstances  of 
the  case,  that  the  contractor's  certificate 


oogic 


ANNO.— SUFFICIEXCY  OF  CONDITIONAL  AKCHITKCTS  CKHTIFICATE. 


was  waived  or  dispensed  with.  Ludlam 
V.  Wilson  (1901)    2  Ont.  L.  Rep.  549. 

In  Straiius  v.  Hanover  Realty  &  Con- 
afr.  Co.  (1909)  133  App.  Div.  743,  118 
K.  T.  Supp.  193,  it  was  lield  that  letters 
by  the  architect  to  the  contractor,  oni 
requiring  certain  things  to  be  done,  thi 
other  stating  that  all  that  he  had  re 
quested  had  been  done  except  one  cer 
tain  thing,  did  not  amount  to  a  final 
certificate  within  the  meaning  of  the 
contract,  aa  they  did  not  purport  to  be 
certificates,  nor  did  they  indicate  that 
after  a  final  and  thorough  examination 
the  work  had  been  found  -satisfactory 
and  according  to  the  terms  of  the  con- 
tract. 

In  Davidson  v.  Francis  (1902)  14 
Manitoba  L.  R.  141,  the  contract  pro- 
vided that  the  architect  should  certify 
that  the  work  was  completed  to  his 
satisfaction,  and  be  certified  that  the 
builders  were  entitled  to  a  certain  sum 
in  full,  "less  $4,25,  which  amount  may 
be  held  back  till  the  items  of  work  in 
the  following  list  arc  done,"  specifying 
the  items,  and  adding:  "N'ote,  I  con- 
sider the  gnaranty  in  specification  will 
cover  any  leak  in  roof,"  and  he  certifie'l 
later  that  the  small  items  amounting  to 
$4.25  had  now  been  attended  to,  and 
he  therefore  certified  that  the  builders 
were  entitled  to  the  aura  which  was 
specified  in  the  first  certificate.  The 
first  certificate  had  annexed  to  it  and 
forming  part  of  it  a  statement,  showing 
how  the  total  due  was  arrived  at,  which 
included  "deduction  for  bad  floor,  etc., 
$50."  The  court  said :  "The  two  eerf i- 
ficatea  must  be  read  together,  and,  being 
so  read,  they  show  the  troubles  as  to 
the  roof,  floor,  and  shelving  still  un- 
remedied. As  to  these  items,  therefore, 
it  cannot  be  implied  that  the  architect 
has  certified  their  completion  to  his 
aatisf  action." 

It  appears  to  have  been  held  in 
Blooming  ton  Hotel  Co.  v.  Garth  wait 
(1907)  227  m.  633,  81  N.  E.  714,  though 
the  case  is  not  entirely  clear,  that,  where 
an  architect's  certificate  is  given  with 
the  understanding  of  the  parties  that 
oertain  work  is  to  be  done  by  the  con- 
tractor, it  wilt  not  be  conclusive  as 
against  the  owner. 

But  the  performance  of  work  men- 
tioned in  a  conditional  certiGcate  may 
result  in  an  acceptance.  Thus,  where 
the  contract  provided  that  the  contract- 
or should  procure  all  necessary  certifi- 
cates regarding  his  payments,  and  the 
architect,  by  his  certificate,  stated  that 
when  some  slight  additions  were  made 
to  the  work  it  woiild  he  acceptable,  and 


the  evidence  tended  to  show  that  the 
work  had  been  done,  and  the  architect. 
on  being  so  notified,  made  no  objections, 
the  court  considered  that  these  facts 
showed  a  sufllcient  acceptance  of  the 
work  to  authorize  the  builders  to  main- 
tain an  action  to  recover  the  balance,  if 
any,  to  which  they  might  be  entitled 
under  the  contrai;t.  Mills  v.  Weeks 
(1859)  21  IIL  561. 

Of  course,  where  a  contractor  signed 
an  indorsement  on  a  certificate,  to  the 
effect  that  the  amount  of  that  certificate, 
which  was  paid  to  him,  was  received  "on 
the  express  understanding  the  defective 
plastering  would  be  made  perfectly  sat- 
isfactory before  any  further  pay-raent 
was  made,"  he  was  bound  by  tfaat  con- 
tract. Formann  v.  Walsh  (1897)  97 
Wia.  356,  65  Am.  St.  Rep.  125,  72  N.  W. 
881. 

And  where,  before  the  contract  was 
entirely  completed,  the  architect  gave  a 
certificate  as  to  a  part  payment,  before 
it  was  due,  with  a  letter  stating:  "Thin 
certificate  is  given  with  the  understand- 
ing that  you  are  to  let  ^the  owner]  have 
immediate  possession  jf  the  house,"  il 
was  held  that  the  contractor  could  not 
recover  upon  the  certificate,  where  it 
appeared  that  he  had  not  let  the  owner 
liave  immediate  possession.  Dobev  v. 
Wataon  (1913)  97  S.  0.  349,  81  S.  E.'658. 

There  are  a  number  of  cases  holding 
that  incomplete  or  qualified  certificates 
or  mere  orders  are  not  sulflcient. 

Thus,  the  bill  of  charges  checked  by 
the  architect  and  sent  to  the  owner  is 
not  a  certificate  that  the  whole  of  the 
building  and  work  contracted  for  has 
been  executed  and  completed  to  the  ar- 
chitect's satisfaction.  Morgan  v,  Mimev 
(1823)  9  Bing.  672,  131  Eng.  Reprint. 
766,  3  Moore  &  S.  76. 

So,  it  wag  held  that  a  mere  order, 
signed  by  the  architect,  addressed  to  the 
owner,  requesting  her  to  pay  the  builder 
a  certain  sum  "to  apply  on  account  of 
your  building,"  was  not  a  certificate 
within  the  terras  of  a  contract  for  pay- 
ments in  instalments,  whereby  the  owner 
agreed  to  pay  money  upon  a  certificate, 
signed  by  the  architect,  "to  the  effect 
that  the  work  is  done  in  strict  accord- 
ance with  the  drawings  and  specifica- 
tions, and  that  he  considers  the  payment 
properly  due."  Michaelia  v.  Wolf 
(1891)  136  BL  88.  26  N.  E.  384. 

So,  it  was  held  that  a  statement  by 
the  architect,  showing  the  balance  "due 
by  plaintiff,"  but  nothing  more,  was  in- 
sufficient where  the  contract  required 
the  certificate  to  show  that  the  vhole 
job  had   been   completed   and   aee«pte<l 
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by  the  arcliiteeti  that  his  final  eatimftte 
was  of  the  amount  du8  on  the  oontniot, 
and  that  tbe  work  had  been  performed 
ofreeablf  to  the  drawing  and  specifloa- 
lions,  under  hia  direction  and  to  his 
satisfaction  (evidently,  the  court  meant 
to  say  "due  by  defendant").  Roy  t. 
Boteler  (1S90)  40  Ho.  App.  213. 

In  Bainej  v.  Oilea  (1887)  120  HL  154, 
11  K.  B.  206,  it  was  held  that  a  eerti- 
fieate  of  the  architect,  certifying  that 
the  Gontrnctors  are  entitled  to  a  pay- 
ment of  a  eertaJB  sunt  by  the  tenna  of 
the  contract,  and  having-  below  the  aig- 
oalure  of  the  architect  the  words,  "He- 
marka; — work  has  been  meaaured  at 
boildin^',"  waa  not  a  final  certificate 
tcithio  the  terms  of  the  contract,  requir- 
ing "the  presentation  of  the  architect's 
certificate,  certifying  that  the  contract 
has  been  well  and  truly  performed,  and 
accepted  by  him,  and  that  all  damages  or 
allowances  which  should  be  paid  or  made 
by  the  particH  of  the  second  part,  have 
been  ded-neted  from  the  amount  of  the 
i»id  final  eertifieat«." 

Where  a  contract  provided  that  pay- 
ment would  he  made  on  monthly  eerti- 
Scates  made  by  the  architect,  86  per 
«ent  to  be  paid  and  the  otJier  Id  per  cent 
to  be  payi^e  thirty  days  after  the  work 
iras  fully  completed  and  aooepted  by 
ibe  owner  in  writing,  it  was  held  that 
■he  owner  was  not  concluded  by  certi- 
A^tes  of  the  architect  stating:  "This 
eertifieate  is  an  expression  of  the  archi- 
tect's opinion  and  shall  at  no  time  be 
eonsidered  aa  a  legal  obligation  on  hia 
part ;  neither  ahall  same  be  considered 
as  an  aceqitance  of  any  work  done  or 
materiab  furnished."  Wackei  v.  Eases 
(1918)  ~  Ind.  App.  — ,  llfl  N.  E.  406. 

Where,  by  the  contract,  tbe  balance 
cas  to  be  due  in  two  months  after  the 
architect  should  have  eitpressed  his 
satisfaction  with  the  eompletion  of  the 
work,  and  the  architect,  by  letter,  ex~ 
pressed  hia  satisfaction  with  the  work, 
bat  did  not  give  the  final  certificate  un- 
til more  than  a  year  afterward,  it  waa 
held  that  an  action  would  not  lie  until 
after  two  montha  aubeequent  to  the  final 
rertifieate.  Coleman  v.  Gittins  (1884) 
1  Times  L.  B.  (Eng.)  8. 

Where  the  work  waa  to  be  done  to  the 
satisfaction  of  the  engineer  it  was  held 
that  the  certificate  was  not  a  final  one, 
Thich  set  forth  debits  and  credits  as  if 
all  the  work  had  been  performed,  but 
''untained  this  charge  against  the  build- 
er: "B«tained,  pending  repairs,  $500," 
aad,  after  making  thia  charge,  the  bal- 
ance was  brought  out  in  favor  of  the 
plaintifb  of  $6,607.66,  and  then  follows : 

UR.A.191BF. 


"We  hereby  certify  that  the  above  Btat&- 
ment,  amounting  to  six  thousand  six 
hundred  and  seven  "tiao  dollars  is  cor- 
rect and  has  not  been  previouaty  certi- 
fied." There  was  no  statement  that  the 
work  had  been  fully  executed  or  com- 
pleted, and  aothing  respecting  the  satis- 
faction of  the  engineer,  in  the  certifi- 
cate, which  atarted  out  as  follows:  "For 
work  done  by  Messrs.  Merriam  &  8vm- 
ington  up  to  3l8t  July,  liHO."  Merri- 
an  V.  Public  Parks  Bd.  (1912)  —  Hanl- 
toba  — ,  2  D.  L.  R.  702. 

Where,  under  l  contract,  payment  was 
to  be  made  in  three  instalmenta,  tbe 
aecond  payment  "when  all  is  completed," 
and  the  last  payment  thirty  days  after 
the  work  is  completed,  it  was  provided 
that  "no  certificate  given  or  payment 
made  under  thia  contract,  except  tbe 
final  certificate  or  final  payment,  ahall 
be  conclusive  evidence  of  the  perform- 
ance of  this  contract,  either  wholly  or 
in  part,  against  any  claim  of  the  owner." 
No  certificate  was  given  for  the  first 
payment,  but  the  second  certificate  pro- 
vided: "This  is  to  certify  that  Mr. 
Joseph  R.  Beharrell  ia  entitled  to  $500, 
being  the  second  payment  on  the  eon- 
tract  dated  December  24th,  '90,  with 
Mr.  E.  R.  OrcuLt.  for  the  erection  of  ■ 
dwelling  house  at  South  Lowell,  Massa- 
ohuaetts."  It  was  held  that  this  certi- 
ficate was  not  a  final  certifleate  within 
the  meaning  of  the  agreement.  Behar- 
rail  V.  Quimbv  (1894)  162  WUm.  672,  39 
N.  E.  407. 

A  progresa  certificate  ia  not  a  waiver 
of  a  claim  for  damages  for  delay,  be- 
cauae  it  authoricee  payment  of  a  som 
which  the  owner  would  be  entitled  to 
act  off  againat  any  such  damages.  Cook- 
shutt  Plow  Co.  V.  Alberta  BIdg.  Co. 
(lOlQ)  3  AlberU  L.  B.  603. 

In  some  of  the  ohsos  the  vertifieates 
hHv«  been  held  sutfioient  in  aubstance. 

Thus,  where  the  eontraet  provided 
that  the  last  instalment  was  to  be  paid  • 
"when  all  the  work  is  completely  fin- 
ished, and  certified  to  that  effect  by  the 
architects,"  a  cerliltcate  certifying  that 
the  last  payment,  specifying  the  amount, 
is  due  the  contractors  on  your  buildings 
.  .  .  as  per  contract,"  n'a^  held  to  be, 
in  substance,  all  thai  the  contract  re- 
quired. Wvckoff  V.  itevera  (1870)  44 
N.  Y.  143.  ■ 

So,  a  certificate  is  none  the  less  a 
final  certificate,  because  it  recommends 
retaining,  out  of  the  several  thonasnd 
dollars  due,  the  sum  of  $180  for  putting 
a  fourth  coat  of  paint  on  six  apartments 
in  the  building,  which  could  not  well  be 
done  on  account  of  the  same  being  ocon- 
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pied  by  tenants  of  the  owner.  Weeka  v. 
Little  (1877)  15  Jones  ft  S.  (H.  Y.)  1. 

Where  an  architect,  in  May,  certified 
to  the  fact  that  the  contract  was  com- 
pleted the  last  of  February,  and  that 
the  coutr&etor  was  entitled  to  the  final 
payment,  amounting  to  a  certain  sum, 
"subject  to  such  dednction  for  allow- 
ances for  work  omitted  at  the  rates,  as 
provided  for  in  the  contract,  still  to  be 
submitted  by  the  owner,  as  may  be  ap- 
proved by  me  as  architect,"  and  also 
certified  as  to  the  amonnt  of  damages 
for  the  delay  caused  to  the  owner  as 
provided  for  in  the  original  contract, 
it  was  held  that  the  first  and  third  parts 
of  the  certificate  were  sufficient;  assum- 
ing that  the  Hccond  part  was  iosufficient, 
the  contractor  was  not  precluded  from 
recovering  the  balance  due  upon  the 
contract  because  he  did  not  produce  a 
further  certificate,  first,  for  the  reason 
that  he  produced  the  only  one  he  could, 
the  only  one  the  architect  would  give 
him;  second,  because  the  owner's  fail- 
ure to  submit  hia  claim  to  the  architect 
caused  the  defect  in  it;  third,  because 
the  owner's  discharge  of  the  architect 
prevented  his  further  acting  for  and  be- 
tween the  contracting  parties,  and  grant- 
ing a  proper  certificate.  Neidlinger  v. 
Onward  Conatr.  Co.  (1905)  107  App. 
Div.  398,  95  N.  T.  Supp.  1148,  affirmed 
in  (1907)  188  N.  Y.  572,  80  N.  E.  1114. 

Where  the  contraet  for  a  bridge  pro- 
vided that  the  last  payment  should  not 
be  made  until  the  superintendent  had 
famished  a  certificate  that  the  work 
had  been  completed  in  accordance  with 
the  terms  of  the  contract,  and  the  super- 
intendent of  the  building  of  the  bridge, 
which  was  to  cost  abont  $16,000,  wrote 
to  the  owners  that  the  planking  on  the 
piers  still  remained  to  be  finished,  and 
could  not  be  done  until  the  river  was 
much  lower,  that  it  should  have  been 
done  in  August  of  the  preceding  year, 
but  that  the  contractor  failed  to  do  the 
work,  and  stated;  "With  this  exception 
I  am  willing  to  accept  the  bridge  as  it 
stands.  I  should  advise  you  to  hold 
back  about  $300,  to  insure  the  comple- 
tion of  the  planking  at  such  time  as  the 
state  of  water  will  admit  of  the  work 
being  properly  done,"  it  was  held  that 
this  was  substantially  a  final  certificate, 
and  that  a  certificate  could  not  be  re- 
fused if  the  work  bad  been  completed 
in  substantial  compliance  with  the  con- 
tract, and  what  remained  could  not  then 
be  reasonably  required  to  be  done. 
Washington  Bridge  Co.  v.  Land  &  River 
IraproY.  Co.  (1895)  12  Waah.  272,  40 
L.H.A.1»1BP. 


Pae.  982,  where,  however,  it  was  held 
that  the  certificate  had  been  waived. 

It  seems  to  have  been  the  theorv  of 
Paahby  v.  Birmingham  (1856)  18  C.  B.  2, 
139  Eiig.  Heprint,  1262,  that,  when  the 
balance  due  upon  the  whole  contract 
was  to  be  paid  partly  in  three  and  part- 
ly in  twelve  months  after  the  architeet's 
certificate  of  final  completion  to  his 
satisfaction  the  architect's  certificate 
need  not  state  the  amonnt  due,  but  the 
case  is  obscnre. 

Under  a  contraet,  providing  that  the 
contractor  may,  if  he  considers  he  has 
completed  the  work,  notify  the  architect 
in  writing  to  that  effect,  and  the  archi- 
tect shall  issue  a  final  certificate  that 
the  work  is  completed  and  the  last  pay- 
ment due  under  the  contract,  indicating 
the  amount  thereof,  or  stating  ia  writing 
in  what  respect  the  work  is  incomplete. 
it  was  held  that  a  certificate,  showing: 
the  amount  due  after  deducting  an  item 
I  fur  work  not  completed  as  authorized 
under  the  contract,  need  not  contain  the 
statement  that  the  work  was  completed 
as  required  by  the  contract.  Brown  v. 
Bannatyne  School  Dist.  (1912)  —  Mani- 
toba, — ,  2  D.  L.  R.  264. 

In  a  case  where  there  was  a  eertain 
penalty  of  $25  a  day  for  certain  specified 
delays,  and  the  evidence  showed  that 
there  were  no  such  delays,  it  was  held 
that  remarks  below  the  signature  of  tbe 
architect,  indicating  that  the  builder 
was  to  be  charged  with  delay,  were  no 
part  of  the  certificate.  The  certificate 
read  that  tbe  contractor  was  "entitled 
to  a  final  payment  of  $617.62,  by  the 
terms  of  the  contract."  Under  the  sig- 
nature of  the  architect  was  written  the 
following:  "Remarks:  This  contractor 
delayed  the  work  of  the  building  twelve 
days  for  which  the  contract  provides  a 
forfeiture  of  $25  per  day  as  liquidated 
damages."  The  court  said:  "W«  infer 
from  the  form  of  the  eertiSeate,  and  the 
fact  that  the  appended  statement  was 
not  formally  incorporated  in  the  certi- 
ficate and  a  deduction  made  from  the 
amount  due  and  signed  by  the  arehiteet, 
that  he  did  not  construe  the  oontraet  as 
giving  him  the  power  to  make  the  dedue- 
tion.  But,  however  that  may  be,  we  Av 
not  think  the  appended  remarks  are  a 
part  of  the  certificate,  and  therefore 
there  was  no  ground  or  basis  for  de- 
fendant in  error  to  refuse  to  pay  the 
amount  of  tbe  face  of  the  certificate  on 
presentation  thereof  to  it  for  pavmenl." 
Scott  V.  First  Nat.  Bank  (1909)  151 
m.  App.  661. 

It  may  be  noted  that  where  the  eon- 
tract    provides    that    tbe    owner    may 


AXXO.— SUFFICIENCY  OF  CONDITIONAL  ABCHITECTS  CERTIFICATE.    381 


twminate  the  employneDt  of  the  eon- 
l  mot  or,  if  the  architects  wit)  certify 
that  the  T-efuea),  ae^lMt,  or  failure  of 
[he  contractor  to  comply  with  the  eon- 
tCBCt  is  suffipient  grmi&d  for  suoh  action, 
a  letter  by  the  architect  t«  the  owoer, 
fomplaining'  about  the  work  and  stating 


that,  "if  yon  deem  it  advisable,  we  will 
forward  to  the  contractor  the  formal 
□otioe  to  diacontinne  work  which  vou 
hare  already  sent  ua  for  the  purpose," 
is  not  a  sufflcient  oertifloate  under  the 
contract.  Wilson  r.  Borden  (1903)  68 
IT.  J.  I*  627,  54  Atl.  816.  B.  B.  B. 


MICHIGAN  SCPREME  COURT. 

GEORGE  W.  SICKLES 

FREDKRTCK  8CHAEN  et  al.,  Ajipts. 

(—  Mich.  — ,  168  N.  W.  454.) 

r>nrjr  —  tax  In  addition  to  IntercNt. 

A  stipulation  in  r  raortga^p-  requiring 
th?  mort^gor  to  pay  t«xiMi  anscssed  on  the 
nortgage,  in  addition  to  the  highmt  rate 
of  iBH-ful  intereat,  renders  the  contract  uau- 
riaiu,  although  tlie  mortgagee  wan  a  noii' 
resident  whose  Bocuritiea  were  not  taxable 
ill  the  Btat«  and  tiic  mortgagor  haa  never 
Iwen  required  to  pay  any  taxes, 
for  other  cntes,   tee   I'gury,  I.   a,  in  Dig. 

ISi  N.  a. 

(Fellows,  Knhn,  and  Bird,  JJ.,  diMent.> 

(July  IB,  1918.1 

1  PPEAL  by  defendants  from  a  decree  of 
A  tile  Circuit  Court  for  Antrim  County, 
ID  Chancery,  in  favur  of  plaiiitilT  in  a  suit 
to  forecloue   a  mortgage.     Reversed. 

The  facta  are  stated  ia  the  opiiiiou. 

Mr.   C.   Ii.   Dayton,  for  appellants: 

Interest  upon  interest  eanuot  1>e  tigured 
>:ler  the   mortgage  is  due. 

McVicar  t.  Denison,  81  Midi.  348,  4.>  N. 
n .  630. 

hiith  the  mortgages  weru  usurious  in 
tbtt  they  required  the  mortgagors  to  pay 
7  per  cent  interest  and  all  taxes  that 
tniljlit  be  assesaed  upon  the  mortgage. 

Rwen  V.  Rosen,  159  Micii.  72,  134  .^m.  St. 
Dep.  713,  123  N.  W.  558;  Union  Trust  Co. 
V.  Radford,  176  Midi.  50,  141  N.  W.  1091; 
Vandervelde  v.  Wilson,  176  Mich.  18a, 
142  N.  W.  do3;  Houghteling  v.  Gogebic 
Lumber  Co.  (Stirling  v.  Gogebic  Lumber 
t(..i  160  Mich.  «8.  35  L.H-A-tN.S,)  IlOU, 
131  X.  W-  100. 

Recovery  should  be  limited  to  the  princi- 
pal sum,  less  payments  actually  made, 
however  designated  at  the  time  of  paymant. 
Estev  V.  Capitol  Invest.  Bldg.  k  h.  Asso, 
131  Mich.  502,  91  N.  W.  753. 

Soto.  — Tlie  question  whether  requiring 
the  mortgagor  to  pay  mortgage  or  recording 
tax  oonetitnte*  usury  is  discussed  in  the 
annotation  following  this  case,  post,  .183. 


Mr.  Thomas  D,  Meggl^on,  for  appellee: 
Neither  of  said  mortgages  was  usurious. 
Howell  V.  Gordon,   127  Mich.  517,  88  N. 

W.   1042;    Taggart   v.    Sanilac   Countv,   71 

Mich.   20,  39  N.   W,  639;   Stack  v.   Detour 

Lumber  *  Cedar  Co.  ISI  Mich.  21,  IB  L.R.A. 

{>7.S,)    flia,  114  K  W.   STfi,   14  Ann.  Cas. 

112;  Union  Trust  Co.  v.  Radford,  176 Mich. 

e.3,   141  N.  W.  1001:   Green  v.   Grant,   134 

Mich.   467,  06  N.  W.  583;   V«nder\dde  v. 

Wil.wn,   176  Mich.    188,    142    N.   W,   553; 

Rosen  v.  Rosen,  ]58  Mich.  72,  134  Am.  St. 

Rep.  713,  123  N.  W.  559;  Continental  Nat. 

Bank  v.  Fleming.  170  Mich.  624,  134  N.  W. 

B5a. 

Ostrander,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Defcttdanta  gsive  their  note,  dated  No- 
vember 27,  1908,  payable  sixteen  months 
alter  dat«  to  the  order  of  pl*inUff,  for 
$26o,  with  intereat  at  7  per  cent  per  an- 
num. To  seeure  payment  they  eiecal«d  • 
mortgage  upon  land  daseribed  as  the  south- 
west quarter  of  the  northeaat  quarter  of 
section  6,  and  south  half  of  the  aoilth- 
west  qaarter  of  lection  6,  town  30  north 
of  range  7  west,  Antrim  county,  Michigan. 
Plaintiff  was  a  nonresident  of  the  state, 
and  it  is  recited  in  the  mortgage  that  be 
is  of  Seattle,  Washington.  The  mortgage 
contains  a  covenant  of  the  mortgagors  to 
pay  all  taxes  which  shall  be  assessed  upon 
the  mortgage,  whether  as  personal  ^>op- 
erty  or  as  an  interest  in  real  estate.  The 
bill  in  tiiis  cause  was  filed  August  17, 1914, 
to  foreclose  this  mortgage,  and  It  is 
charged  therein  tbat  an  esamination  of  t^e 
records  shows  that  Lewis  E.  Sayre,  of  Los 
Angeles,  California,  haa  or  claims  rights  in 
the  land  "as  a  prior  encumbrancer."  Said 
Sayre  is  therefore  named  in  the  bill  as  a 
defendant.  He  entered  an  appearance  by 
solicitor  and  before  the  hearing,  stating  in 
substance  on  said  notice  of  appearance  tliat 
Sayre  had  assigned  his  mortgage  to  plain' 
tiff,  and  it  was  stipulated  by  the  parties 
that  an  assignment  of  his  said  mortgage 
and  the  debt  to  plaintiff  was  duly  made  by 
his  attorney  In  fact  October  15,  1916,  and 
recorded. 

Answering  the  bill,  defendants  (jointly 
and  severallv)  refer  to  the  Sayre  mortgage, 
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BK}-  that  the  iDftns  were  made  to  them  by 
an  agent  and  representative  of  both  mort- 
gagees, the  said  agent  being  tlie  only  one 
known  peraonallf  to  them  iiL  the  trajisac- 
tian,  that  they  have  paid  tlie  agent  iuter- 
eet  on  each  mortgage,  are  ready  ajid 
anxioua  to  pay  both  mortgages,  and  ask 
tlie  conrt  to  consider  both  mortgageH  and 
ascertain  and  declare  tbe  sum  due  on  each 
and  both.  It  was  agreed  that  testimony 
fihould  be  taken  with  respect  to  both  mort- 
gages and  the  sums  due  upon  them.  Tliere 
was  no  amendment  of  the  bill,  but,  before 
the  hearing  whb  concluded,  formal  proof 
iras  made  of  an  aBBignmcnt  of  tbe  tSayre 
mortgage  to  plaintiCT. 

The  Sayre  mortgage  was  given  by  de- 
fendant Frederick  Schaen  February  10, 
1003.  to  secure  his  note  for  $350,  dated 
that  day,  due  three  yearn  after  date,  pay- 
able to  the  order  of  Lewis  E.  Sayre,  with 
interest  at  7  per  cent.  The  note  was 
written  upon  or  into  a  printed  form 
which  contained  the  printed  words  "after 
maturity."  Over  these  words,  but  without 
erasing  thera,  the  words  "per  annum" 
were  inserted  with  a  typewriter,  before  the 
note  was  executed.  The  mortgage  de- 
scribes the  south  half  of  the  southwest 
quarter  of  section  5  town  30  north  of  range 
7  west,  and  describes  no  Land  on  section  6. 

The  eauM  proceeded  to  a  decree,  dated 
October  II,  Idle,  and  filed  Decomber  4. 
1010,  in  whieb  decree  it  is  found  that  there 
is  due  on  the  Sayre  mortgage  8433.32, 
which  sum  defendant  Frederick  Briiaen  is 
personally  liable  to  pay,  and  due  on  the 
mortage  described  in  the  bill  (408.20, 
which  both  defendants  are  liable  person- 
ally to  pay.  In  default  of  payment,  the 
premises  described  in  the  Joint  mortgage  to 
plaintiff  are  ordered  sold,  the  decree  being 
in  the  usual  form. 

Tbe  objectioni  made  in  this  court  to  the 
decree  ue  etated  in  the  appellants'  brief  as 
follows  1 

"(1)  If  the  testimony  introduced  by  tlie 
complainant  be  talcHi  as  true,  still  the 
■mount  found  by  the  court  as  due  upon 
the   mortgages    is   in    excess    of   the    true 

"(2)  The  defendants  claim:  That  both 
mortgages  were  nsurions,  inasmuch  as  they 
provided  for  the  maximum  rate  of  interest 
allowed  under  our  statutes  and  provided 
that  the  mortgagor  in  tbe  one  instance, 
and  the  mortgagors  in  the  other  shall  pay 
all  taxes  that  might  be  assessed  upon  the 
mortgages.  That  by  reason  of  usury  the 
complainant  is  not  entitled  to  interesL 

'(3)  That  the  defendants  were  entitled 
to  certain  payments  that  were  not  credited 
to  tiiem,  and  that  the  court  found  an 
L.R.A.ln]flF. 


amount   due   in   excess  of   the   amount   ac- 
tually due. 

''(4)  That  no  decree  should  have  been 
taken  on  tbe  Sayre  mortgage  for  interest 
until  after  the  maturity  of  the  mortgage, 
for  the  reason  that  the  note  itself  did  not 
draw  interest  until  after  maturity,  and 
there  was  no  allegation  in  any  of  the 
pleadings   asking    for   a    correction   of   the 

"(»)  The  defendants  claim  that  there 
were  payments  made  upon  tlie  Sickles 
mortgage,  that  were  credited  on  the  Sayre 
mortgage,  and  that  this  worked  an  injus- 
tice to  defendant  Edward  Schaen." 

1.  Following  the  United  States  rule,  Me- 
Vicar  v.  Denison,  81  Mich.  348,  46  N.  \V. 
65!),  Wallace  v.  Glsser,  82  Mich.  190,  21 
Am.  St.  Rep.  656,  48  K.  W.  227,  and  Lowe 
T.  Scliuyler,  187  Mich.  528,  153  N.  W.  786. 
the  method  of  computing  interest  adopted 
by  the  court  was  the  correct  one.  Ni> math- 
ematical mistake  is  pointed  out. 

8,  The  contracts  (notes  and  mortgage):  I 
reserve  the  higliest  lawful  rate  of  interest. 
The  provision  and  contract  in  tlie  mort- 
gages that  the  mortgagor  will  also  pay 
".  ,  .  particularly  all  taxes  which  sliall 
be  assessed  upon  this  mortgage  wlietlieras 
personal  property  or  as  an  interest  In  rea.1 
property,"  with  the  further  stipulation 
that  payment  "of  such  taxes  on  the  mort- 
gage interest  of  said  party  of  the  second 
part,  shall  not,  in  any  case,  be  considered 
and  treated  as  a  payment  on  either  tile  in- 
terest or  the  principal  of  this  mortgage," 
amount  in  form,  and  in  legal  effect,  to  a 
further  reservation  of  interest.  In  the 
opinion  of  this  court  in  Green  v.  Grant, 
134  Mich.  462,  463,  W  N.  W.  583,  in  con- 
sidering a  contract  not  per  se  usurious, 
but  which  might  or  might  not  be  so,  de- 
pending upon  circumstances,  the  doctrine 
that  it  is  the  essence  of  an  usurious  tran- 
saction that  there  shall  he  an  unlawful 
and  corrupt  intent  on  the  part  of  the  lend- 
er to  take  illegal  interest  is  approved.  It 
was  also  said : 

"If,  at  the  time  the  contract  was  made, 
he  knew  that  the  aggregate  of  interest  re- 
served and  taxes  to  be  paid  would  exceed 
the  statutory  rate — as  he  would,  if  the 
interest  reserved  was  the  maximum 
interest — the  contract   is  usurious." 

See  also  Stack  v.  Detour  Lumber  &  Cedar 
Co.  151  Mich.  21,  19  L.R.A.(N,S.)  916,  114 
N.  W.  878,  14  Ann.  Cas.  112;  Vandervelde 
V.   Wilson,   176  Mich.   186,  142  N.  W.   653. 

Plaintiff  says,  in  substance,  that  it  ap- 
pears tipon  the  face  of  each  of  the  mort- 
gages that  the  mortgagee  does  not  reside 
in  Michigan,  tiiat  it  was  not  tlie  policy  of 
this  state,  when  the  mortgages  were  given, 
and  is  not  now.  to  tax    credits  owned  by 
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Qunreaideuts  t  Howell  v.  Gordon,  127  Mich. 
JIT.  Se  N.  W.  1042),  and  therefore  the 
proviiiou  in  the  mortgages  requiring  the 
[iaym«nt  of  taxes  aaiwised  agaiaat  tb« 
mortgage  or  the  mortgagee  a.e  iU  owner  is 
sithout  effect  in  fact,  and  should  be  held 
10  be  without  effect  in  law,  becauie  any 
intent  to  exact  more  than  7  per  cent  in- 
terest is  n^atived.  There  is  teatimony 
trading  to  prove  that  only  7  per  cent  han 
been  demanded  of  the  mort^jagora,  and  paid 
iij-  them,  that  they  have  never  been  re- 
i|iiired  or  requested  to  pay  any  sum  as 
taut*  on  the  mortgages  or  the  mortgage 
interest  of  the  ownere,  and  that  the  agent 
'  ef  the  mortgagees,  before  hia  attention  waa 
railed  to  it  by  the  aoUcitor  for  plaintiff 
ilid  not  know  that  the  mortgagee  contained 
the  clause  referred  to.  If  the  question  of 
U'.QT.v  or  no  usury  may,  in  thii  case,  be 
determined  by  the  intent  of  the  lender  to 
fisct  it,  and  hia  intent  by  evidence  outejde 
uf  the  written  contractn.  the  evideoca  is 
fier«uasire  that  the  intent  to  exact  or  to 
rMeive  usury  was  wanting. 

We  have  held  the  contract  itself  to  be 
ifintluBive  when  the  mortgage  is  owned  l>y 
n  resident  of  this  atate.  Ought  it  to  be 
held  to  be  incOBCltiBive  when  the  mortgage 
ii  and  appotrs  upon  its  face  to  be  owned 
bi  a  nonresident,  tber^  being  nothing  to 
Jiow  whether,  by  the  law  of  the  owner's 
<k>mictl,  the  mortgage,  or  the  credit  of 
which  it  is  the  evidence,  is  taxable?  Upon 
ihin  record,  the  question  ia  do  broader  than 
thi*.  It  muat  be  answered  In  the  motive, 
because  the  atipDlation  in  the  mortgage  ia 
broad  enough  to  impose  upon  the  mort- 
ftgloT  the  duty  to  pay  taxes  upon  the 
mortgage  aKsessed  to  the  owner  at  his 
dnmicil,  and  .there  is  no  presumption  that 
ibe  mortgage  is  not  taxable  by  th«  law  of 
the  owner*8  dranicil.  It  must  be  held  that 
the  contracts  are,  both  of  them,  uaurioue. 

3.  Defendantfl  were  given  proper  credit 
for  all  sums  they  have   paid. 

4.  This  point,  in  view  of  what  has  been 
did,  beconee  unimportant. 

i.  .Appellants'  argument  in  this  behalf 
it  not  easy  to  follow.  The  conclusion  to 
ihich  it  ia  suppoeed  to  lead  is  not  ntated. 
What  correction,  if  any,  the  testimony  re- 
i)uiree   should   be  made,   ia   not  indicated. 

>.  There  is  bo  evidence  of  a  proper  ten- 
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dence  that  on  February  28,  1014,  they  con- 
aidered  that  they  owed  him  at  leaat  9628, 
and  in  a  letter  to  his  agent  they  adviae 
liim  thiit  this  sum  is  on  depoait  in  a  named 
bank  to  liis  credit — ''at  your  order  and 
subject   to  your  control." 

The  amount  due  upon  the  mortgayen 
must  be  recomputed,  defendants  being 
charged  with  no  interest,  and  credited  in 
reduction  of  the  principal  debt,  in  each 
case,  with  such  payments,  and  such  only, 
aa  the  trial  court  fonnd  had  been  made. 
A  deoree  will  be  entered  in  this  eoart  re- 
versing the  deeree  appealed  from,  etatlng 
the  sum  due  to  plaintiff  In  accordance  with 
this  t^iaion.  in  other  respects  eorreapovd' 
lag  with  the  uaaal  form  of  decreae  in  fore- 
closure proceed inga.  No  more  than  aixty 
days  Irom  the  date  of  filing  this  opinion 
will  be  allowed  for  paying  the  sum  found 
to  be  due,  and  a  sale  of  the  premiees  will 
be  ordered  in  default  of  auch  payment.  It 
is  probable  that-  connael  wiH  agree  Mpon 
the  amoimt  due. 


Fellows,  J.,  dissenting: 

One  of  these  mortgagecH  resides  in  \Vaal)- 
ington.  the  other  in  California.  At  the 
time  both  both  mortgages  were  given,  the 
mortgagees  were  not  liable  for  the  payment 
of  any  taxes  on  the  mortgages  in  the  state 
of  Michigan.  Uowell  v.  (iardoo ;  127  Mich, 
617,  86  N.  W.  1042.  Taxation  ia  regulated 
by  statute.  There  ia  no  proof  in  the  ease 
that  under  the  statutes  of  Washington  or 
California  either  of  these  mortgages  was 
Huhject  to  ta.xation.  T  think  that  one  who 
ussait»  a  contract  as  usurious  becauae  of 
a  tax  claiine  contained  in  it,  wliich  may 
or  may  not  render  it  so,  dependent  on  leg- 
islative enactment  of  another  I'tate,  muat 
sustain  the  burden  of  proving  that,  under 
such  legitlatjve  enactment,  such  contract  ia 
ta.\abte.  1  think  the  decree  should  be  af- 
flrmed,  with  costs. 


This  note  is  a  continuation  of  a  nole 
b  51  L.ILA.(N.8.)  «5,  to  which  refer- 
ence should  be  made  for  the  earlier  d»- 


all  taxes  which  may  in  the  future  be  a:^- 
aeased  agaioat  real  property  owned  by 
such  borrower,  including  the  interest 
granted  to  the  lender  by  virtue  of  a 
mortgage  taken  to  secure  the  payment 
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of  the  money  loaned,  ie  held,  in  Deming 
Invest.  Co.  v.  Gri^by  (1917)  —  Okla. 
— ,  163  Pae.  530,  not  necessarily  to  taint 
the  contract  with  usury,  it  not  appearing 
that  any  law  existed  authorizing  the 
levy  of  any  special  toK  against  the  inter- 
est of  the  mortgagee  in  real  estate,  or 
that  there  was  any  intention  or  purpose 
on  the  part  of  the  mortgagee  in  any  wise 
to  enforce  Buch  provision. 

In  Seamen's  Bank  for  Sav.  v,  Me- 
CoUough  (1915)  166  App.  Div.  271,  151 
N.  T.  Supp.  600,  affirmed  on  opinion  be- 
low in  (1917)  221  N.  Y.  692,  117  N.  K. 
1083,  it  waa  held  that  the  payment  by 
a  mortgagar  of  the  mortgage  recording 
tax,  imposed  by  a  statute  not  prescrib- 
ing by  whom  the  tax  should  be  paid, 
under  an  agreement  with  the  mortgagee 
making  such  pajTnent  a  condition  of  the 


loan,  did  not  make  the  mortgage  usnri- 

In  Be  Elmore  Cotton  Mills  (1914)  217 
Fed.  810,  it  was  held  that,  where  the 
law  requires  the  mortgagee  to  pay  the 
mortgage  tai,  a  mortgage  reserving 
the  full  legal  rate  of  interest  and  binding 
the  mortgagor  to  pay  for  recording  and 
the  tax  required  to  be  paid  on  the  mort- 

But  in  Robertson  Bkg.  Co.  v.  Cham- 
berlain (1918)  143  C.  C.  A,  82,  228  Fed. 
500,  it  was  held  that,  notwithstanding; 
the  statute  imposing  a  mortgage  tax 
provided  that  it  should  "be  paid  for 
by  the  lender,"  yet,  as  it  contained  noth- 
ing to  indicate  that  it  was  any  part  of 
its  purpose  to  deal  with  the  subject  of 
usury,  it  did  not  forbid  the  making  of 
an  agreement  by  the  mortgagor  to  pay 
such  tax.  E.  S.  O. 
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ALEXANDER  H.  PEARSON 

EDD  GARDNER  et  al.,  Plffs.  in  Err. 


(—  Mich.  — ,  160  N.  VV. 
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SpeclAc    performance   ^    in    favor    of 

vendor. 

Specilic  performance  of  a  contract  to  pur- 
chase real  estate  may  be  enforced  in  favor 
of  the  vendor,  if  the  vendee  has  made  par- 
tial paymuntB  of  the  purchase  price  and 
taken  poaaennion  of  and  altered  the  premi- 
Hen  so  as  to  make  refusal  to  perform  Inequi- 
Uble. 
For  other  ea»m,  lee  Specific  Performance,  I. 

e,  I,  in  Dig.  I-.U  .V.  B. 

(July  IS,  1018.) 

ERROR  to  the  Superior  Court  (or  Liv- 
ingston County  to  review  a  Judgment 
in  favor  of  plaintiff  in  an  action  brought 
to  enforce  upeciflc  performance  of  a  con- 
tract to  purchase  real  CBtate.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Wlllla  I..  Lyons  and  P.  J. 
Shlelils,  for  plaintilTH  in  error: 

If  plaintiff  did  not  tender  liis  deed, 
iiliatract,  and  insurance  paper  within  the 
Ave   duye,    then   he   did    not   comply    with 


Xotc.  —  As  to  whether  altcrstionn  by  the 
vendee  of  real  property,  lesw'ning  its  value, 
will  give  the  vendor  the  right  to  spetitio 
performance  of  a  ?oniract  not  satisfying  the 
requirements  of  the  Statute  of  Frauds,  aee 
note  following  this  caxe,  post,  i)8n. 

As  to  whether  poBseSBion  alone  will  war- 
rant the  granting  of  specific  performance  of 
a  parol  contract  to  convey,  oj  gift  of,  real 
property,  see  note  in  8  L.R.A.(K.S.)   8T0. 

I-.R.A.1018F. 


the  terms  of  his  agreement,  and  is  aaking  a 
court  of  equity  to  grant  him  relief,  when 
he  has  not  doae  equity  hinadf. 

36  Cyc.  699,  701. 

A  party  who  seeks  to  enforce  the  apecifie 
performance  of  a  contract  is  called  upon  to 
make  out  a  plain  case  and  eatablieli  it   by 

Harrington  v.  Holcorab,  75  Mich.  333.  42 
N.  W.  1003;  Dunton  v.  Outhouse,  84  Mirh. 
419,  :U  N.  W.  411;  Kelly  v.  Kelly,  64  Mich. 
30,  ]i)  N.  W.  BSD. 

Specific  performance  of  a  contract  Ja  not 
a  matter  of  right  in  a  court  of  eqnity,  l>ut 
rests    upon    the    sound    discretion    of     the 

Chicago,  K.  Jc  S.  R.  Co.  r.  lAne,  L>«) 
Mich.  J7H.  113  N.  W.  22;  Cra  v.  Retiler. 
138  Mich.  241),  101  N.  W.  S3J ;  Hicka  v. 
Turck,  72  Mich.  311,  40  N.  W.  339. 

Part  performance,  to  take  a  pu-oi  con- 
tract for  the  purchase  of  land  out  of  the 
Statute  of  Frauds,  should  lie  of  unequivo- 
cal acts  that  confirm  Qie  existence  of  the 
contract. 

Millard  v.  Ramsdell,  Harr.  Ch.  (Mich.) 
373:  DracDO  v.  I>ragoo,  60  Mich.  o73.  1.1 
N.  W.  910;  Sullivan  v.  Rosa,  98  Mich.  587, 
57  X.  W.  821. 

Mr.  Louts  E.  Howlett,  for  defendant  iii 

Defenttante  by  their  acts  of  commiseiion 
and  omisxion  have  so  conducted  themselves! 
as  to  estop  them  fnmt  now  saying  that 
this  contract  is  void. 

Cille>-  V.  Burkbcdder,  41  Midi.  749.  .1 
X.  W.  28J;  Diekinsra  v.  Wright,  5«  Mit-h. 
42,  22  N.  \\.  312;  Peckfaam  v.  Balch.  4» 
Mich.  181,  13  K.  W.  GOO;  Bomier  v.  Cald- 
well, 8  Mich.  4«3i  Daria  t.  Stiobridge.  4t 
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Mich.  157,  8  N.  W.  205;  Proctor  t.  PlunisT, 
113  Mich.  3»3,  TO  N.  \V.  1028:  Buahiiell  v. 
Rosrlaod,  J18  Mich.  818,  7T  N.  W.  271; 
Minneapolis  Threshiog  Much.  Co.  v.  Dbvib, 
3  L.RJi.  798,  note. 

Brooke,  J.,  delivered  tlie  opinion  of  the 

Bill  for  Bpeclflc  periumftBce.  On  JuM 
i.  lOlT,  defendants  entered  into  an  oral 
rantract  with  the  plaintiff  far  tJie  piv- 
ihtU!  of  a  houie  and  lot  in  the  villaga 
of  Iliti^urg.  At  the  time  of  the  pur- 
chase the  plaintiff  gave  the  defendaat-i  the 
iiiliowing  receipt: 

Hamburg,  lUcbigaa,  June  6  [there  lE  a 
6  and  a  7  over  it],  1S17.  Received  of  Edd 
Uardncr  and  Delia  Gardner  one  hundred 
dullars  ($100)  on  purchase  price  of  liou«« 
«ud  lot  in  Hamburg  village.  Baluioe  of 
eighteen  hundred  dollafs  («1,800)  to  be 
paid  and   deed  given   in   five  days. 

A.    U.    Pearson. 

The  SlOO  mentioned  in  said  receipt  waa 
paid  by  defendants  to  plaintiff.  Under 
the  oral  contract  plaintiff,  a  physician 
and  surgeou,  agreed  to  rent  frooi  tlte 
dirfendftntB  ft  small  oHice  building  lo- 
i-ati'd  on  one  corner  of  the  lot  tor  a  period 
of  one  year,  witJi  an  option  for  one  ad- 
ditional year,  at  15  per  month,  the  $G0 
tor  the  first  year's  rent  to  be  deducted 
from  the  purchase  price.  Plaintiff  imnia- 
dialely  racated  the  house  and,  tJiree  days 
later,  on  the  morning  of  tiie  10th,  de- 
fendants took  possession  of  the  liouse  and 
llie  burn  located  on  the  premiees. 

Ir  is  the  claim  of  plaintiff  Uiat  he  and 
ilk  wife  had  executed  a  deed  oE  the  prop- 
•rly.  and  on  the  llflli  day  after  the  agree- 
ment told  defendants  it  was  ready,  but 
that  ha  was  advised  by  them  that  their 
money  was  in  a  bank  in  Detroit,  and  would 
sot  be  available  for  a  few  dafa;  that 
shortly  thereafter  defendant  Delia  Gard- 
ner was  called  away  because  of  the  ill- 
ness of  a  relative,  and  remained  absent 
for  some  time.  This  was  denied 
the  defendants.  The  record  shows,  that 
there  waa  considerable  discuaslon  betn*(a» 
the  parties  about  carrying  out  the  deal 
up  tn  the  latter  part  of  July,  when  the 
defendants  finally  refused  to  further  pro- 
■■etd.  Thereupon  plaintiff  prepared  a  new 
tliv<l,  the  former  one  having  been  destroyed, 
and  on  the  Ist  da;  of  August  made 
tender  of  the  deed,  the  unexpired  insi 
iDCp  policy,  and  the  abstract  of  title. 
A  second  tender  was  made  on  August  lOth, 
in  the  presence  of  a  witness-  Performance 
on  the  part  of  the  defendants  was  again 
refused.     In  the  meantune,  the  defendants 
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had  Goatinued  in  the  posseMion  of  the 
property,  had  removed  one  of  tlu  parti- 
tions on  the  lower  floor  of  the  dwelling 
house,  making  two  rooms  into  one,  changed 
the  location  of  the  kitchen  sink,  trimmed 
the  lower  limha  frem  a'coupjd  of  shade 
in  front  of  the  house,  and  had  har- 
vetrted  the  vej-efables  from  the  garden. 
19ie;  oonttnued  in  poMaaaitn  and  retained 
the  same  at  the  time  of  the  trial  in  tbe 
court  below  on  tbe  IStii  day  of  December, 
1B17. 

It  is  conceded  by  couDsel  for  plaintiff 
that  the  written  evidenee  of  the  oon tract 
is  insufiicii-'nt  under  the  Statute  of  Frauds. 
Tbe  only  question  involved  ie  whether  tbe 
defendants,  by  their  acta  in  making  partial 
payment,  takiag  poaseaaion.  reaping  the 
fruits  of  the  garden,  and  ehajiging  the 
character  of  the  premisea,  have  dose  snfi- 
:  to  taiie  the  case  out  of  the  statute, 
to  equitably  entitle  plaintiff  to  the 
decree  for  apCcific  performance  whlofa  wai 
awarded  by  the  court  below.  jPartlal 
payment  of  ttie  purchase  price  alone  is  not 
euflieieitt  to  take  tlw  case  out  nf  the 
statute.  Poesession  alone  Ib  inanffioiant. 
but  where  there  is  a  partial  payment  and 
posiesaion.  accompanied  by  acta  of  owner- 
riiip  of  the  vendee,  ckangiBg  the  character 
of  the  freehold,  and  lessening  its  value,  a 
oourt  of  equity  may  award  a  dectee  for 
speaiflc  performance.  Peeldiam  r.  Balch.  40 
Uioh.  1T«,  13  N.  W.  SOO;  Oola  t.  Ooh 
Realty  Co.  IBU  Mich.  347,  135  N.  W.  320. 
It  is  t.iue  that  in  the  case  cited  the  action 
wan  brought  by  the  vendee  rather  than 
the  vendor,  bat  It  ia  well  settled  that 
apecifle  performance  la  granted  in  faror 
«rf  the  vendor  of  land  as  freely  aaln  faror 
of  the  vendee,  though  tba  Telief  actuallj' 
obtained  by  him  is  the  recovery  of  Mcmey. 
the  purchase  price.  The  rule  ia  stated  in 
3A  Uyc.  SM,  as  follows:  "The  vendor  or 
leMor  may  have  speclflc  f)ertortiiaDee  of  a 
contract  which  has  been  part  performed. 
This  is  in  part  because  the  delivery  of 
possession  by  him  to  the  vendor  involves  a 
change  of  condition  on  his  part  as  n-cU 
as  on  the  part  of  the  vendee,  and  points 
(o  a  contract  concerning  the  land;  chiefly 
because,  ill  cases  where  the  remedy  is 
available  to  the  vendee,  it  sliould,  on  the 
ground  of  mutuality,  be  available  to  the 
vendor   like* Jse"-— citing  cases   in   note  24. 

See  also  6  Pom.  Kq.  Jur.  g  74T,  and 
Langiloll,  Brief  Survey  of  E4,  Jur.  pp. 
50-i)2. 

Tbe  parties  agree  as  to  tlie  exact  terma 
of  the  oral  contract.  The  deiendanU  en- 
tered into  posaeasiou  thereunder,  and  still 
retain  such  possession-  They  paid  a 
pmrtion   ol  the  .ptirchase  price,,  and  have 
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exercised  such  TightH  Hiid  acts  of  dominion  i  inequitable   for   tbera   nov   to   decline    full 
orer   tbe   property,   in    changing   its    char-    pcrfomianee  of  the  oral  contract, 
acter,   *.b   would,   in   our   opinion,   make   it  |      Tlio  decree  is  affirmed. 


AnnotatKHi — Acti  b;  vendee  leuenmg  value  of  proptfty  u  tSectia^  ri^t 
of  vendor  to  «  q»ecific  performance  of  contract  in  relation  to  buul, 
that  does  not  comply  with  the  Statole  of  Fnudt. 

The  idea  that  acts  done  by  a  vendee 
of  lands,  in  possession  under  an  oral 
contract,  having  the  effeet  to  depreciate 
Ihe  value  of  the  property,  will  afford 
ground  for  awarding  speeiflc  perform- 
ance at  the  instance  of  the  vendor,  rests 
on  the  same  foundation  as  the  well-es- 
tablished doctrine  applied  in  the  con- 
verse situation,  that  equity  will  enforce 
such  a  contract  at  the  instance  of  a 
vendee  who  has  made  improvements  in 
reliance  thereon,  vis.,  that  the  refusal 
to  perform  operates  as  a  fraud  on  the 
other  party.  It  is,  accordingly,  subject 
to  the  same  qnalifteations  and  limita- 
tions, as  is  instanced  by  the  ease  of 
Bennett  v.  Dyer  (He.)  infra.  Tbe  acts 
relied  upon  in  Pearson  v.  Oardhbr,  ante, 
384>  wonld  seem,  however,  to  afford  a 
very  slender  basis  for  the  interposition 
of  a  court  of  equity. 

In  Fay's  EsUte  (1906)  213  Fa.  42B, 
62  Atl.  991,  it  was  held  that  the  vendor 
wab  entitled  to  the  specific  perform- 
anee  of  an  oral  contract,  where  the  ven- 
dee had  paid  part  of  the  purchase  money, 
gone  into  possession  of  the  property, 
which  had  a  special  value  as  a  stone 
quarry,  and  had  quarried  and  removed 
quantities  of  stone,  the  value  of  which 
was  not  readily  ascertainable,  ao  that 
it  was  impoBsihIe  to  award  compensa- 
tion in  damages. 

In  Chambers  v.  Bowe  (1864)  3fi  DL 
171,  the  c«urt  decreed,  at  the  instance 
of  the  vendor,  specific  performance  of 
a  parol  contract  for  the  sale  of  land, 
the  purchaser  of  which  bad  been  put 
into  possession,  had  paid  a  part  of  the 
price,  and  had  stripped  it  of  much  of 
the  timber  growing  upon  it.  It  appeared, 
however,  that  he  did  not  interpose  the 
Statute  of  Frauds  by  plea  or  answer. 

But  in  Bennett  v.  Dyer  (18fl6)  89  Me. 
17,  35  Atl.  1004,  where  the  purchasers, 
under  an  oral  contract,  entered  upon 
the  land  and  plowed  a  driving  park  upon 
it,  and  thereafter  refused  to  perform,  it 
was  held  that,  as  the  vendor  might  be 
compensated  in  damages,  specific  per- 
formance would  not  be  decreed. 

tn  Lawrence  v.  Saratoga  Lake  R.  Co. 
(1885)  36  Hun  (Ht.  Y.)  467,  it  was  held 
that  a  vendor  was  entitled  to  the  specific 
l..R.A.]nl8F. 


performance  of  a  contract  not  sisned  by 
the  defendant,  who,  after  acce]>ting  the 
vendor's  proposition,  had  gone  into  pos- 
session and  proceeded  so  to  change  the 
face  of  the  property,  for  the  purpose  of 
constructing  a  railroad  across  it,  by  dig- 
ging ditches,  building  embankments,  cm- 
fing  down  trees  and  changing  water- 
courses!, that  the  premises  could  not  be 
restored  to  their  former  condition.  Al- 
though these  acts  would  seem  to  bave 
lessened  the  viihie  of  the  premises  for 
other  than  railroad  purposes,  the  conrt 
put  its  decision  on  the  ^ound  that,  as 
tbe  contract  might  have  been  enforced 
by  the  vendee,  it  could  be  enforced  by 
the  vendor,  saying :  "The  defendant 
has  proceeded  to  constnict  its  track  and 
to  do  many  other  act«,  making  per- 
manent changes  upon  tbe  land,  9o  that 
tbe  land  cannot  be  restored  to  plain- 
tiffs in  its  original  condition.  These 
facts  are  a  ground  for  the  enforcement 
of  the  contract,  although  it  is  not  in 
writing.  The  reason  is,  that  it  would 
be  a  fraud  for  the  vendor  to  permit  the 
vendee,  under  a  verbal  contract,  to  make 
permanent  improvements,  and  then  to 
deprive  the  vendee  of  the  land  by  eject- 
ment. And  rights  must  be  mutual.  If, 
then,  a  vendor  cannot  refuse  perform- 
ance when  the  vendee  has  entered  and 
made  improvements,  conversely,  the  ven- 
dee cannot  refuse  to  perform  in  •such  a 
ease,  on  the  ground  that  the  contract 
was  verbal." 

Other  cases  which,  although  not  witb- 
iu  tbe  scope  of  this  note,  may  be  of  col- 
lateral interest,  are  those  in  which  the 
right  of  a  vendor  or  lessor  to  tbe  specific 
performance  of  a  contract  to  purchase 
or  lease  has  been  based  upon  alterations 
made  hy  him  in  the  property,  for  the 
purpose  of  performing  his  part  of  the 
contract.  Thus,  in  Andrew  v.  Babcock 
(1893)  93  OoniL  109,  28  Atl.  715,  where, 
in  addition  to  possession  delivered  and 
taken,  tbe  vendor  detached  and  removed 
from  the  building  a  boiler,  shafting, 
vats,  and  other  property,  at  a  lai^  ex- 
pense, by  reason  of  which  removal  the 
building  became  unfitted  for  the  pur- 
poses for  which  the  vendor  had  hereto- 
fore used  them,  it  was  held  that  sufBcient 
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part  perform  aoce  by  the  vendor  vas 
shown,  to  take  the  case  out  of  the  Stat- 
ute of  Frauds. 

And  in  Seaman  v.  Aschermann  (1881) 
51  Wis.  678,  37  Am.  Rep.  849,  8  N.  W. 
818,  and  Forrester  v.  Reliable  Trans- 
fer Co.  (IfllO)  59  Waflh.  86,  109  Pac. 
312,    Ann.    Cas.    1912A,    1093,    the    !«b- 


Bor  of  premises  under  an  agreemient 
not  conforming  to  the  reciHireraenls  of 
the  Statute  of  Frauds,  who  had,  at  large 
expense,  prepared  the  premises  for  the 
special  benefit  of  the  leasee,  solely  be- 
eanse  of  and  in  reliance  upon  the  leased 
contract,  was  held  entitled  (o  specific 
performance  or  damages.        E.  S.  0. 
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Sale  ^  cnarantj  of  effclenoy  at  plant  — 
constrnt^lon. 

A  guaranty  of  the  effleiency  and  opera- 
lioa  of  the  plant  fay  one  undertakini;  to 
install  a  windmill  water  system  according 
In  specifications  is  merely  a  gMaranty  of 
sitHt  pffieiency  as  the  work.  propWiy  carried 
nat  according  to  tae  apeciflcatiotis,  will  af- 
ford. 
for  alhar   cate»,   are   Sale,  II.   a,  in   Dig. 

1-52  .V.  S. 

(May  17,  1019.) 

F'  XCEPTIONS  by  plaintiff  to  rulings  of 
I  tbe  County  Ccntrt  for  Cliitteiiden  Coun- 
ty made  during  the  trial  of  an  action 
hrougbt  to  reeo*eT  the  balance  alleged  to  be 
due  on  a  windmill  contract,  which  remttsA 
in  a  rerdiet  for  defradant.    Reversed. 

Tlie  tacts  are  Btafttd  in  the  opinion. 

Messrs.   Powell  &  Powell  for  plaintiff. 

lIe««rB.  T.  A.  Bullard  and  fthemuui  R. 
Honlton  for  defendant. 

HaselloB,  J.,  delivered  the  opinion  of 
the  court: 

Tkia  ii  u  appeal  to  the  county  coutt 
from  the  disallowance  by  the  commiseioners 
on  the  estate  of  Anna  S.  Merrill  of  the 
plaintilTR'  claim.  In  county  court  the  case 
itas  tried  on  a  declaration  In  aasumpsit 
ia  th«  rommon  counts,  l^e  plea  was  the 
•rnerBl  iasue.  The  trial  was  by  the  court, 
and  OB  flndings  made  iudgment  was  ren. 
ilcred  for  Uie  defendant.  The  plaintiff 
brings  a  hill  of  exceptions. 

Th«  plaintiffs  are  auccsssors  to  Gilho  ft 
Tobin,  who  c«mtracted  with  Anna  8.  Mer- 
rill and  ker  husband  James  A.  Merrill,  to 
hwtall  on  tbe  Merrill  (arm  in  Addison,  on 
the  shore  of  l^alce  ChamplaJn,  a  water  sys- 
tem.   caI■^>ri*l^g   a   windmill,   a   tank   and 

Votr.— For  construction  of  guaranty  of 
WEciency  as  affected  by  speoiDcations,  see 
annotaticai  following  this  case,  post,  3SH; 
and  references  therein  to  annotations  on 
niated  qneations. 
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tank  house,  a  pipe  leading  from  the  lake  to 
the  windmill,  a  pipe  leading  from  the  wind- 
mill to  the  Unk,  and  other  pipes.  Gilbo  & 
Tobin  and  Gilbo  L  Swartz,  whu  have  been 
treated  throughout  as  standing  iu  the  shoes 
of  Gilbo  it.  Tubin,  will  herein  be  spoken  of 
indiffsiently  as  the  plaintiffs.  Following  tbe 
language  oC  tbe  bill  of  exceptions  the  word 
"defendant"  is  herein  used  to  designate 
tlie  inteutate,  her  hushaud,  a  party  to  the 
contract,  her  estate,  or  her  administrator, 
aa  the  sense  may  re<|Uire.  No  confusion 
can  result.  The  defense  on  trial  wa«  by 
ivay  of  recoupment  and  the  claim  of  non- 
acceptaace.  The  .  contract  was  not  fully 
performed  by  the  plaiutifTs  within  the  time 
specified  in  the  contract,  in  certain  respects 
as  found  and  designated  by  the  court. 
Some  time  after  the  expiration  of  the  peri- 
od fixed  for  the  completion  of  the  contract, 
the  defendant  caused  a  letter  to  be  written 
to  the  plaintiffs,  pointing  out  certain  fail- 
ures to  perform,  and  stating  that  the  things 
left  aodans  auiit  bs  done  by  a  day  named 
or  the  defendant  would  pro<»ed  to  do  them 
and  charge  the  plaintiffs  therefor.  No  one  ap- 
pearing in  answer  to  the  letter,  the  defend- 
ant undertook  the  cMopletion  of  the  work 
and,  in  doing  so,  paid  out  various  sums. 
Thereafter  the  defendant  commenced  to  oper- 
ate the  plant,  and  because  of  ineScient  or 
improper  construction  the  windmill  fell,  and 
the  defendant  was  obliged  to  expend  a  sum 
named  to  repair  it.  The  court  finds  that 
the  plant,  from  the  commencement  of  its 
use  until  the  defendant  sold  the  premises 
on  which  it  stood,  never  operated  iu  a  sat- 
isfactory and  efficient  manner;  that  it  was 
at  no  time  an  efficient  working  windmill 
^vater  plant)  and  that  the  main  trouble 
with  it  lay  in  the  size  of  the  pipe  from 
the  windmill  to  the  tank,  or  in  the  intake 
pipe.  The  court  finds  that  the  pipe  from 
the  windmill  to  the  tank  was  too  small 
for  the  intake  pipe.  There  is  expreased  an 
inability  to  find  how  much  it  would  have 
cost  to  correct  this  defeet.  wliich  is  treated 
as  chargeable  to  the  plaintifTs,  hut  there 
is  a  finding  that,  in  addition  to  making  the 
repairs  referre<i  to/  the  defendant  was 
obliged  to  purchase  a  gasolene  engine  cost- 
ing $51  in  order  to  make  this  \yindmill  plant 
constantly  available.  The  contract  price  for 
the  plant  agreed  upon  was  sometliing  over 
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£800.  Tbe  delcndaiit  had  paid  to  plaintifr 
$400  on  Account,  and  claimed  to  have  been 
(lamageil  through  the  default  of  the  plain- 
iiffa  under  the  contrai^t  to  au  amount  mere 

than  the  bulaiwe  unpaid  under  tlie  terms 
of  the  contract.  On  its  findings  and  fail- 
ures to  6nd,  the  tourt  rendered  judjnnent 
for  the  defendant,  an  stated  at  the  outset. 
The  finding  which  the  court  makes  the 
main  cause  of  damages  to  the  defendant  is, 
as  already  appears,  the  finding  as  to  the 
size  of  the  pipes.  The  pipes  were,  however, 
of  the  precise  size  fixed  by  the  contract,  and 
the  plainti/TH  took  an  exception  on  this 
ground.  Tlie  force  of  the  claim  under  this 
exception  the  defendant  attempts  to  meet 
liy  pointing  out,  what  is  true,  that  the  coil' 
tract  contained  this  clause:  -'The  elliciency 
and  the  operation  of  the  plant  ia  guaran- 
teed," and  by  calling  attention  to  the  find- 
ing that  the  plant  ivaa  not  efficient.  But 
the  contractors  were,  nevertheless,  bound  to 
follow  the  specifl cations,  and  the  guaranty 
of  efficiency  was  no  more  than  a  guaranty 
of  such  efflciencj'  as  the  work,  properly  car- 
ried out  in  accordance  with  the  specifiea- 
tions,  would  afford.  Bush  v.  Jones,  6 
L.R.A.(N'.S.l  774.  75  C.  C.  A.  582,  144  Fed. 
!»42;  MacKnight  Flintie  Stone  Co.  v.  New 
York,  180  X.  V.  72,  54  X.  E.  HOI;  6  R.  C. 
L.  800.  There  are  in  the  ea»c  no  findings 
that  reach  back  of  the  contract  and  make  i 


the  plaintiffs  responsible  to  the  defendant 
on  account  of  its  terma  and  apecificatioiu. 
So,  in  regard  to  this  fundamental  tasii 
of  the  judgnKDt,  very  sub«tai)tial  error  in- 
tervened. 

The  court  found  that  the  eontiAct  was 
not  complied  with  iKcause  the  Hoot  of  the 
tank  house  within  its  walls,  the  floor  upon 
which  the  tank  rested,  was  of  an  unetahic 
character.  The  plaintilTs  excepted  to  this 
finding,  and  also  to  the  finding  already 
mentioned  that  the  windmill  accident  wbb 
due  to  improper  construction.  These  two 
exceptions  the  plaintiffs  brief.  But  there 
was  some  evidence  to  support  each  find- 
ing, and  as  to  the  tank  floor,  windmill, 
and  Bome  other  matters  there  were  no  ape<>i- 
fications  which  prevented  the  full  opera- 
tion of  the  undertaking  for  the  construc- 
tioB  of  an  efficient  plant. 

Some  exceptions  to  the  etclasion  of  evi- 
dence were  taken,  but  the  evidence  sliiit 
out  against  exception  was  properly  ex- 
cluded, either  hecause  of  remotenesa,  or 
tiecauae  ita  admissibility  under  the  plain- 
tiffs' speciflcation  wms  not  made  to  appear. 
Some  questions  that  might  naturally  have 
arisen  in  the  trial  of  the  case  are  not  pre- 
aentcd  by   the  bill  of  exceptions. 

Judgment  reversed  and  cause  remartdrd. 


MileH.  . 


,  did  r 
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As  to  an  Implied  warranty  of  fitness 
of  an  article  bought  for  a  special  pur- 
pose, see  notes  in  22  L.R.A.  187;  15 
L.R.A.(N.S.)  868;  31  L.R-A.(>r.R.)  783, 
and  34  L.R.A.(K.S.)  737.    Aa  to  implietl 


V  by  n 


lufaclu: 


of  n 


r  apparatus,  not  in  itself  defective,  of 
Htnesa  for  use  under  existing  conditions, 
see  note  in  6  L.R.A.(S.S.)  180,  As  to 
whether  or  not  a  statement  by  the  seller 
aa  to  the  economy  of  operation  of  ma- 
chinery constitutes  a  warranty,  see  note 
in  L.R.A.1017C.  1078. 

It  is  the  general  rule  that  a  general 
warranty  as  to  the  efficiency  or  working 
qualities  of  a  plant  or  a  part  thereof 
will  be  (ionstrued  with  reference  to  the 
terms  of  the  contract  of  sale  as  a  whole. 
If  the  manufacturer  agrees  fo  install 
the  plant  and  guarantees  its  efficiency 
for  the  purpose  intended,  the  mere  fact 
that  the  sixe  and  dimensions  of  the  dif- 
ferent parts  of  the  system  are  specified 
will  not  sen-e  to  limit  the  scope  of  the 
guaranty;  but  it  will  be  construed  to 
cover  the  eflllciency  of  the  machinery  or 
plant  for  the  purpose  for  which  it  is 
L.R.A.iei8F. 


installed.  Where,  however,  the  con- 
tract calls  for  a  designated  plant  or 
system  to  be  built  or  furnished  accord- 
ing to  certain  specifications,  a  general 
warranty  as  (o  the  fitness  or  working 
qualities  of  the  plant  will  be  so  limited 
in  its  scope  as  to  warrant  or  guarantee 
the  efficiency  of  the  machinery  of  the 
particular  specifications,  and  it  wilt  not 
be  construed  as  a  guaranty  that  the  ma- 
chinery furnished  according  to  such 
specifications  will,  in  fact,  be  efficient, 
or  do  the  work  expected  of  it,  or  which 
it  was  intended  to  do.  Such  a  warranty 
is  complied  with  if  machinery  is  fur- 
nished which  complies  with  the  speci- 
fications and  the  terms  of  the  waminty, 
as  regards  quality,  workmanship,  etc.. 
although,  as  a  plant,  it  does  not  meet 
the  needs  or  expectations  of  the  buyer 
and  does  not  work  efficiently,  Giuw  v. 
Mgbriuj,  ante,  387,  ia  an  illoatration  of 
the  construction  of  a  guaranty  of  the 
latter  character. 

Applying  this  mle,  it  has  been  hel4 
that  under  a  contract  to  install  an 
elevator  according  to  a  certain  plan,  and 
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whieh  described  as  a  part  thereof  a 
dram  of  a  certain  diameter,  a  warranty 
to  "furnish  the  work  heretofore  joen- 
lioDcd  in  a  flrst-daea  workmanlike  man- 
aex"  was  aonstmad  oet  to  warrant  the 
efficiency  of  the  elevator  with  suoh 
drum;  and,  henee,  it  did  not  oonstitute 
a  breach  of  the  waxmnty  that  the  ele- 
vator wonid  not  properly  and  efflciently 
operate  with  a  mrum  of  that  character. 
Bancroft  v.  San  Francisco  Tool  Co. 
( 1898)  120  0*1.  223,  52  Pae.  496. 

So,  a  guaranty  that  a  boiler  will  be 
a  first-class  job  has  been  held  to  relate 
merely  to  the  character  of  the  material 
and  workmanship  aa  required  by  the 
speeifieations,  and  not  to  cover  its  power 
or  wor^it^  qualities.  Milwaukee  Boiler 
Co.  V.  Duncan  (1894)  87  Wis.  120,  41 
Am.  St.  Eep.  33,  58  N.W.  232. 

An  ogreeToent  to  furnish  an  en^ne  of 
a  certain  horse  power,  and  a  dynamo 
of  a  certain  candle  power,  to  he  installed 
in  a  desi^ated  building  and  connected 
with  the  boiler  and  lighting  system  al- 
ready installed,  the  engine  to  be  of  a 
desi^Bted  horse  power,  and  the  dynamo 
to  be  of  a  certain  candle  power,  does 
not  constitute  a  warranty  that  the  plant 
as  a  whole,  after  these  parts  are  in- 
stalled, will  produce  the  power  desig- 
nated, or  that  it  will  serve  the  purpose 
of  the  buyer,  especially  where  the  arti- 
cles furnished  are  second-hand.  Kernan 
V.  Crook  (1905)  100  Md.  210,  59  Atl.  753. 

Aa  also  bearing  upon  this  point,  at- 
tention is  called  to  the  rule  that  no  im- 
plied warranty  of  the  working  qualities 
of  machinery  arises,  where  the  article 
furnished  complies  with  the  speciHca- 
lions.  Caldwell  Bros.  &  Co.  t.  Coast 
Coal  Co.  (1910)  58  Wash.  461,  108  Pac. 
107S;  ilianns  Motor  Worka  v.  Vollans 
rlSlS)  83  Waah.  680,  145  Pac.  997. 

Where  a  contract  is  made  for  a  ateam 
engiDC,  boiler,  etc.,  to  he  installed  in  the 
purchaser's  mill  and  the  make,  size,  and 


power  of  the  machinery  are  specified, 
there  is  no  implied  warranty  that  the 
plant  will  furnish  power  enough  to  oper- 
ate the  mill.  Wheaton  Roller-Mill  Co. 
V.  John  T.  Kove  Mfg.  Co.  (1896)  66 
Hian.  156,  68  N.  W.  9M. 

On  the  other  hand,  where  the  plans 
and' specifleationa  of  a  house  were  fur- 
nished at  the  time  (he  contract  was  made 
to  install  the  heating  system  in  ranges 
provided  for  by  the  builder,  the  guar- 
anty as  to  the  working  qualities  and 
efficiency  of  the  heating  system  was  ap- 
plicable-and  binding  only  upon  the  build- 
er furnishing  ranges  according  to  such 
specification  a,  and  a  requirement  that 
sufficient  fln«s  shonld  be  furnished,  of 
a  sufficient  draft,  oalj'  required  flues  nf 
a  BuHleient  draft  for  the  ranges,  as 
shown  by  the  specifications;  and  the 
seller  could  not  require  that  the  flues 
be  of  a  sutlicient  draft  for  the  system  as 
installed.  Bmmmett  v.  Nemo  Heater 
Co.  (1901)  177  Haaa.  480,  59  N.  E.  68. 

Applying  the  rule  referred  to,  that, 
where  there  is  a  contract  to  install  cer- 
tain apparatus  or  a  system,  the  mere 
fact  that  the  size  or  dimensions  of  tlie 
system  are  furnished  will  not  operate  to 
limit  the  scope  of  the  warrant,  it  has 
been  held  that  the  scope  of  the  guar- 
anty that  an  engine  should  be  of  the 
best  materia]  anil  workmstiship,  and 
equal  or  superior  to  any  similar  engine 
on  the  market,  was  not  affected  by  the 
fact  that  the  contract  required  that  the 
engine  was  to  be  furnished  complete  ac- 
cording to  certain  specifications.  Under 
such  circumstances,  the  guaranty  will  be 
construed  to  be  that,  when  built  accord- 
ing to  specifleationa,  the  engine  will  be 
as  good  for  the  purpose  for  which  it  was 
intended  aa  any  engine  which  could  be 
purchased  from  any  other  manufacturer 
of  bke  wares.  Iroqnoia  Pnmaee  Co.  v. 
Wilkin  Mfg.  Co,  (1899)  181  Hi.  582,  54 
N.  E.  987.  A.  G.  S. 
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ASA  G.  CANDLER 
GEORGIA  THEATER  COMPASTT  et  al. 

(—  Ga.  — ,  fte  a.  E.  2260 

■rd  and  t 
lessor   m 

Headnotes   by  Geoboe,  J. 

Mol«-— The  quetrtion  whether  covenant  a 
n-itb  reapeet  to  "Uieater."  "drama,"  etc.,  }n- 
'Inde  motion  piOfurcs  is  considered  in  thu 


limit  the  geneial  rtghta  of  a  lessee  as  r^ 

l^rds  the  use  of  deinieod  premixes. 

Fm-  otker  ea*e».  scfl  Ijtndlord  and  Tenaaf, 

/.  b,  J.  i»  Dig.   (-52  N.  S. 
Spcftflc    performance    —    covenonls    of 

2.  Equity  will  enforce  restrictive  corc- 
nants  at  a  lease,  thongh  irreparable  damage 
will  not  result  from  a  hreach  of  the  cove- 


1  annotation  following  this  case,  paat,  393, 
and  see  references  therein  to  annotations  on 
I  related  qu«stioiia. 


oosle 
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Laiidloi'd  and  (■ 


-  llieaier  —  lluilt- 


theater,  catering  to  the  best  tlasB  of  people,"- 
timita  the  general  rights  of  the  leasee  ae 
regards  the  use  of  the  derailed  premiKes, 
and  ia,  in  efTcct.  an  implied  negative  cove- 
nant ogainat  the  use  uf  the  building  for 
Hny  purpoHC  other  than  that  named. 
For  other  caiea,  tee  i.andlord  and  Tenant, 

II.  b.  1,  in  Dig.  ISZ  y.  B. 
Contract  —  constrnctlon  —  nieantuK  or 

4.  Generally,  words  in  a  contract  are  to 
be  given  their  usual  and  primary  meaning 
at  the  time  of  the  execution  of  the  contract, 
but  words  of  art,  or  words  connected  with 
a  peculiar  trade,  are  to  be  given  the  aignifl- 
cation  attached  to  them  by  experts  in  audi 
art  or  trade,  lliis  rule  is  one  of  conatruc- 
tion,  and,  like  every  anch  rule,  is  subordi- 
nate to  the  intenttiin  of  the  parties  to  the 


(a)  A  moving  picture  show,  although 
"llrit-clasB"  and  "cataring  to  the  best  class 
of  people,"  ia  not  within  the  primary  mean- 
ing of  the  covenant  in  the  lease  above  indi- 
cated, executed  in  190S  and  renewed  in 
191.5,  requiring  the  leasee  to  operate  the 
house  "as  a  flrst-class  theater." 

(b)  The  words,  "as  a  tlrst-class  theater," 
as  employed  in  the  covenant  of  the  leaae 
abov*  indicated,  are  descriptive  of  the  ebar- 
acter  of  the  performance  within  the  build- 
ing, rather  Ihan  of  the  building  itself. 
For  othtr  coms,  aee  Contract*,  11.  d,  in  Dig. 

1-52  N.  a. 
Landlord  and   l«nant  •-   leaae  —  oon- 

straction  br  parllee. 

5.  The  construction  placed  upon  a  cove- 
nant in  &  lease  bj  tlie  parties  thereto,  as 
shown  by  their  acts  and  conduct,  is  entitled 
to  much  weight  and  may  be  conclusive  up- 
on them.  Accordingly,  where  the  owner 
of  a  building  demised  the  same  (or  a  period 
of  five  jieara  with  the  privilege  of  renewal 
for  a  like  period,  under  a  lease  vhich  re- 
quired the  lessee  to  operate  tiie  building  at 
all  times  during  the  term  of  the  lease,  or 
any  renewal  thereof,  "as  a  flrst-class  ttiea- 
ter  catering  to  the  best  class  of  people,"  and 
where  the  lessee,  during  the  period  of  the 
original  lease,  at  all  times  exhibited  mov- 
ing pictures  in  connection  with  spoken 
drama  in  the  demised  premiaes,  and  for 
certain  periods  exhibited  moving  pictures 
exclusively,  to  the  knowledge  of  the  lessor, 
who,  without  objeclioii,  continued  to  accept 
the  monthly  rentalx  for  the  use  of  the  build- 
ing, and  where  thereafter  the  lease  was  re- 
newed "upon  the  terms  and  conditions  set 
out  in  said  original  agreement,"  and  the 
lessee  continued  to  exhibit  moving  pictures 
in  connection  with  the  spoken  drama,  and 
during  certain  periods  exhibited  moving 
pictures  exclusively  in  the  building,  and  ex- 
pended a  large  sum  of  money  in  order  to 
enable  it  to  do  so.  the  judge  of  the  superi- 
or court  did   not  err  in   refusing  to  grant 

L.R.A.lfll8F. 


an  interlocutory  injunction,  on  the  prayer 
of  the  lessor,  restraining  the  lessee  from 
exhibiting  the  moving  pictures  exclusively 
within  the  theater;  it  being  conceded  that 
the  pictures  exhibited  were  Arst-claas  and 
catered  to  and  attracted  the  best  class  of 
people. 

for  other  otitei,  tee  Lamdlord  amd  Tatant. 
II.  b,  i,  in  Dig.  1-S2  N.  8. 

{June  14,  1018.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  refusing 
an  injunction  to  restrain  defendants  from 
exhibiting  moving  pictures  in  a  theater 
leased  by  defendants.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Candler,  Tbomaon,  ft  Hlrscli. 
for  plaintiCfs  in  error: 

The  word  theater,  aa  i)sed  in  the  agree- 
ment, was  clearly  used  in  the  primary  sense 
of  the  meaning  of  the  word  theater,  and 
if  a  moving  picture  ahow  is  in  any  sense 
whatsoever  a  theater,  it  is  only  in  a  second- 
ary sense,  which  secondary  meaning,  if  il 
exiats  at  all,  ia  a  very  recent  development, 
and  wa£  not  in  the  minds  of  the  parties  at 
the  time  the  contract  was  executed. 

Shore  v,  Wilson,  9  Clark  A  F-  355.  8  Eng. 
Reprint.  450,  5  Scott,  95B;  Bruner  v.  Moorp 
[1004]  1  Ch.  305,  73  L.  J.  Ch.  N.  S.  377. 
52  Week.  Kep.  2B5,  89  L.  T.  N.  S.  738,  20 
Times  L.  S.  125;  MalUii  v.  May,  13  Uee<>. 
4  W.  51],  153  Eug.  Reprint.  213,  14  L.  J. 
Exch.  N.  S.  48.  0  Jur.  19;  Clearwater  t. 
Bowman.  72  Kan.  02,  62  Pac.  526. 

The  courts  recognize  a  distinction  between 
the  word  theater  and  the  term  "moving 
pictures"  or  "motion  pietiires." 

Mutual  Film  Co.  v.  Industrial  Commit 
sion,  230  U.  B.  247,  69  L.  ed.  561,  35  Sup 
Ct  Rsp.  393;  Kalem  Co.  \.  Harper  Bro«. 
222  U.  S.  55,  56  L.  ed.  92,  32  Sup.  Ct.  Rep. 
20.  Ann.  Caa.  1913A,  1285;  Block  v.  Chi- 
cago, 23!)  II!.  2S1,  130  Am.  St.  Eep.  21i>. 
87  N~.  E.  1011;  Ex  parte  Lingenfelter,  Gt 
Tex.  Crim.  Rep,  30,  142  S.  W.  555,  Ann. 
Cas.  1B14C,  785;  State  v.  Penny,  42  Mont. 
118,  31  L.R.A.(N.S.)  11S5,  111  Pac  727; 
Re  Bossner,  18  Idaho,  519,  110  Pac.  502: 
Harper  v.  Klaw,  232  Fed.  809;  Klein  v. 
Beach,  151  C.  C.  A.  282,  239  Fed.  108; 
Alexander  v.  State,  56  Ga.  478. 

The  evidence  of  Ansley  and  Gilmore  clear- 
ly shows  that  the  term  theater  waa  not 
intended  to  include  a  moving  picture  show. 

lllges  V.  Dexter,  77  Ga.  36;  KaulTmaii  v. 
Raeder.  54  LJtA.  I)4T.  47  C.  0.  A.  276,  lOS 
Fed.  171;  Foley,  v.  Abbott,  66  Ga.  11.1; 
Novelty  Hat  Mfg.  Co.  v.  Wiseberg,  120  Ca. 
800,  55  S.  E.  023;  Simpson  v.  Sanders,  13li 
Ga.  271,  00  S.  B.  SlI ;  Ford  &  Co.  v.Lawaon. 
133  Ga.  237,  05  S.  E.  444;  Cbk«go  Audi- 
torium Asso.  V.  Fine  Art  Bldg.  244  HI.  A32. 
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91  N.  E.  &5,  ]8  Ann.  Caa.  853.  6  R.  C.  L. 
22S,  232,  233;  Ullman  v.  Cbicaga  A  N.  W. 
B.  Co.  112  WU.  ISO,  Stj  L.E^,  248,  B8 
Am.  St.  Rep.  040,  B8  N.  W.  41.  6  R.  C.  L. 
23i:  SalUbuTR  CUb  Co.  v.  Saltaburg,  136 
Pa.  250,  10  L.R.A.  1B3,  20  AU.  844;  HoB- 
man  v.  MtD»  F.  Ina.  Co.  32  N.  Y.  40S.  88 
Am.  Dec.  33T;  Roger*  v.  Galloway  Famale 
Cnllege,  M  Ark.  627,  38  L.aA.  638,  44  S. 
\V.  454. 

The  restriction  in  the  lease  wna  legal 
and  binding. 

16  R.  C.  L.  i  22»;  Chmdlei  t.  Hart,  161 
Cat.  405,  119  Par.  516,  Ann.  Cas.  1D13B, 
1004:  Godfrey  v.  Blank,  30  Kau.  193,  7  Am. 
St.  Rep.  w44.  17  Pac  S40;  Denecke  v.  Miller, 
\ti  Iowa,  4S6,  119  N.  W.  380,  19  Ann.  CaB. 
(t49;  Ferris  v.  Americaa  Brewing  Co,  165 
Ind.  539,  32  L.Rj^.  305,  58  N.  E.  701; 
Reed  v.  Lewis,  74  Ind.  436,  39  Abl  Rep. 
SS:  Xewbold  V.  Peabody  HeigbU  Co.  70  Md. 
J93.  3  L.R-A.  580,  17  Atl.  372. 

Plaintiff  is  entitled  to  njuitabU  relief. 

Northern  P.  R.  Go.  v.  .UcClure,  9  N.  D.  73, 
47  L.R.A.  149.  81  N.  W.  53;  GUdden  v. 
.Second  Ave.  Invest  Co.  L.R.A.1815C,  221, 
note;  16  R.  C.  L.  3  232;  Ferris  v.  AmeHoan 
Brewinjf  Co.  l»o  Ind.  530.  52  I..&JI.  305,  58 
X.  E.  701;   Godfrey  v.  Black,  39  Kan,  193, 

7  Am.  St.  Rep.  544,  17  Pac,  S4«;  Maddox  v. 
HTiite.  4  Md,  72,  69  Ara,  Dec.  87;  Joseph 
Schtitz  Brewing  Co.  v.  Nielsen,  77  Ncf).  808, 

8  L.R.A.(N.S.H84.  110  N.  W,  T4«:  Joyce, 
Dij.  §S  484.  489;  Joaea,  Land  &.  T,  gg  383, 
384;  Spalding  Hotel  Co.  v.  Emerson,  89 
Minn.  292,  73  N.  W.  119;  Kraft  v.  Welch, 
112  Iowa,  695,  84  N.  W.  808;  Tipping  r. 
Eckesley,  £  Kay  t  3.  264,  69  Eng.  Reprint, 
779;  Manners  v.  Jobnson,  L.  R.  1  Ch.  IMv. 
873,  46  L.  J.  Ch.  N.  S.  404,  24  Week.  Rep. 
481;  8tee»  v.  Krani,  32  Minn.  313,  20  N. 
W.  241;  Stines  v,  Dorraan,  25  Ohio  St. 
S80;  Parker  v.  Nightingale,  6  Allen,  341, 
83  Am.  Dec.  832;  Sutton  t,  Hrad,  86  Ky. 
156,  «  Am.  St.  Rep.  274,  ',  8.  W.  410: 
Diamond  Mateh  Co,  v,  Sober,  106  N.  Y. 
473,  60  Am.  Hep,  484,  13  N.  E,  419;  Avery 
»,  Langford,  Kay,  683,  69  Eng,  Reprint, 
231,  2  Eq.  Rep.  1097,  28  L.  J.  Ch.  N.  S. 
S37,  18  Jur.  905,  2  Week.  Rep.  615;  Mc- 
Curry  t.  Gibson,  108  Alii.  461,  54  Am.  St. 
Rep.  177,  18  So.  806;  Ropes  v,  Upton,  125 
Maen.  858;  Zfmmerniann  v.  Gerzog,  13  App. 
Div.  810,  43  N.  Y.  Bnpp.  839;  Stewart  v. 
Bedell.  79  Pa.  336;  Watrous  v.  Allen,  57 
Mich.  3IE,  58  Am.  Rep.  383,  24  N.  W.  104; 
Plitpnix  Tns.  Co..  v.  Continental  Ins.  Co,  ST 
X.  T.  400;  Morris  v.  Lagerfelt,  103  Ala. 
fi08,  15  So.  805;  Clock  v.  Howard  &  W. 
Colony  Co.  123  Cal,  1,  43  L,R.A.  189,  69 
.\m.  St.  Rep.  17.  55  Pne,  713;  Hull  v. 
Sturdivant,  46  Me.  34;  O'Connor  t.  TyT' 
rell,  53  N.  J.  Eq.  427,  3D  Ail.  1061. 

I..R..\.lfil8F. 


Messrs.  Dodd  &  Dodd  for  dcfcndiuite  ii 


George,  J.,  delivered  the  opinion  of  tlic 

On  October  22,  1908,  E.  P.  Anslcy  entered 
into  an  agreemeBt,  with  Beu  Kalin,  by  which 
AnsLsy  agreed  to  erect  a  theater  with  cer* 
tain  equipnwnt  and  fumishingi  at  a 
designated  location  in  the  city  of  Atlanta, 
the  theater  bo  be  constructed  in  accordance 
with  plans  made  by  a  named  architect,  sub- 
ject to  Bueli  alterations  av  Kahn  might  de- 
sire. The  agreement  provided  that  Kalin 
was  to  lease  the  theater,  when  completed, 
at  the  annual  rental  of  (7,500  for  the  term 
of  five  years,  "with  the  privilege  of  renewal 
for  another  period  of  Ave  years  at  an  in- 
ereased  rental  of  *1,000  per  year."  The 
agreement  contained  the  following  clause, 
around  which  the  controversy  in  this  case 
revolves;  "Hie  said  Kahn  also  agrees  that 
tbe  house  will  be  operated  at  all  timea  duT' 
ing  the  term  of  this  lease  or  any  renewal 
thereof  as  a  flrst-class  theater,  catering  to 
the  beet  class  ol  people." 

The  theater  was  iwilt  with  stage  and 
dressing  rooms  ueceesory  to  a  r^ulal 
theatrical  pn'formanoe.  It  nas  equipped 
according  to  the  contract.  About  one  third 
of  the  theater  building  Is  taken  up  with  the 
stage  and  dressing  rooms,  wholly  unnecea- 
■aiy  to  B.  moving  picture  show.  From  the 
emnpletion  of  the  theater  in  1910,  and  dur- 
ing the  term  of  the  original  lease,  the  lessee 
operated  therein  "the  high-class  vaudeville," 
at  all  times  in  conneotion  therewith  moving 
pictures,  and  for  eertaiu  periods  moving 
pictures  exdueively.  and  at  considernble  en- 
pensc.  On  F^ruary  26.  1815,  and  agree- 
ahfy  to  the  contract,  the  lease  was  renewed 
for  an  additional  term  of  five  yearn,  begin- 
ning March  1,  1915,  and  ending  February 
26,  1620,  "upon  the  terms  and  conditions  set 
out  in  said  original  agreement,"'  etc.  By 
mesne  conveyances  the  title  to  the  building 
pasfled  into  the  plaintiff,  and.  the  lease  there- 
of, by  succeaaive  transfers,  to  the  defendant. 
In  tbe  spring  of  1917.  the  leasee  ceased 
conducting  vaudeville  performances,  and 
annouuced  the  intention  to  exhibit  tlinu^- 
lorth  moving  pioturea  in  said  thenler,  where- 
upon the  plaintiff  broogbt.thia  atiit  in  equity 
to  enjoin  the  eichibition  of  moving  pictures 
in  said  theater  building,  basing  its  conten- 
tion on  the  ground  that  Kucii  conduct  on  the 
part  of  the  lessees  would  he  a  breach  of  tbf 
provisions  of  the  lease  requiring  the  houne 
to  be  operated  "as  a.  firat-class  theater, 
catering  to  the  best  class  of  people."  Tlie 
contention  ia  that  a  flr^-class .  moving  pic- 
ture show,  although  it  caters  to  the  bMt 
class  of  people,  is  not  a  "flratiflass  libtAtrCC" 
1  within  the  meaning  «I  tbe  provision  in  tbe 
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contract.  Upon  tb«  hearing  fw  interlocu- 
tory injunction  it  was  conceded,  and  is  here 
conceded,  that  the  lesaees  had  and  were  ex- 
hibiting Arit-class  moving  pictures,  showing 
Arat-class  productions  by  tlie  leading  "ar- 
tists of  the  screen;"  thai  the  theater  so 
conducted  catered  to  and  in  fact  attracted 
the  best  class  of  people.  The  injunctiim 
was  refused,  and  the  plaintifl  excepted. 

1-3.  In  the  absence  of  reatrictive  covb- 
nanta,  it  is  generally  aaid  that  the  tenant 
has  no  right  to  use  the  demised  premises 
for  a  purpose  not  contemplated  by  the  par- 
ties, and  materialiy  dlfTerent  from  that  for 
which  the  premiaes  were  apparently  in- 
tended. Id  R.  C.  L.  736,  %  228.  The  lessor 
may  always,  by  express  provision,  limit  the 
general  rights  of  the  lesBe«  as  regards  the 
use  of  the  demised  premises.  Equity  Mil 
enforce  restrictive  covenants  of  a  lease, 
though  irreparable  damage  will  not  result 
from  a  breach  of  the  covenants.  Joyce, 
Inj.  gg  684,  489;  Jones,  Land,  k  T.  gS  383, 
384.  The  covenant  in  the  leaae  under  con- 
sideration is  not  in  form  a  restrietive  cov- 
enant, but  imposes  an  affirmative  d'uty 
upon  the  lessee.  TTie  duty  to  operate  the 
house  at  all  times  "as  a  first-claas  theater, 
catering  to  the  best  class  of  people,"  limits 
the  general  rights  of  the  leasee  aa  regards 
the  use  of  tile  demised  premises,  and  is,  in 
effect,  an  implied  negative  covenant  against 
the  nse  of  the  building  for  any  purpose 
other  than  that  named.  2  High,  Inj.  4th 
ed.  g  1151a. 

4.  The  lease  under  consideration  was  ex- 
ecuted in  1908.  At  that  date  moving  pic- 
tures were  in  a  very  crude  state  of  develop- 
ment. The  contract,  by  its  terms,  was  to 
continue  over  a  period  of  five  years,  with 
the  privilege  of  renewal  for  a  like  period  of 
years.  It  was  renewed  in  IfllB.  At  the 
latter  date  moving  pictures  had  reached  a 
very  high  state  of  development;  but  words 
in  a  contract  are  ordinarily  to  be  given 
their  primary  meaning  at  the  time  of  the 
execution  of  the  contract:  and  words  of  art, 
or  words  connected  with  a  peculiar  trade, 
are  to  be  given  the  signification  attached  to 
them  by  experts  in  such  art  or  trade.  How- 
ever, this  rule  is  one  of  conatruction,  and, 
like  every  such  rule,  ia  subordinate  to  the 
intention  of  the  parties. 

The  primary  meaning  of  the  word  "the- 
ater." in  11)08.  did  not  include  a  moving 
picture  show,  even  if  such  exhibitions  were 
within  the  secondary  meaning  of  the  word. 
'Che  word  "theater,"  from  the  Greek,  means 
literally,  "a  place  tor  seeing."  As  defined 
by  all  the  standard  authorities,  a  theater  is 
a  building  especially  adapted  to  dramatic, 
operatic,  or  spectacular  repreaentationa;  a 
jriay house,  lite  court,  in  Alexander  v. 
State,  50  Gfl.  478,  considered  a  theater  as 

L.R.A.lfilSF, 


a  building.  Tlie  adjective  "theatrieal,"  as 
used  by  all  the  standard  authorities,  means 
of  or  pertaining  to  the  theater,  eapeoially 
in  the  matter  of  dramatic  or  spectacular 
representationa ;  befitting  the  stage,  dramxt- 
ic.  In  a  decision  rendered  by  the  cupreiiie 
court  of  Alabama,  long  before  moving-  pic- 
tures were  known  (Jacko  v.  State,  22  Ala. 
T3),  it  was  held  that  the  word  "drama"  i^ 
"broad  enough  to  cover  any  representation 
in  which  a  story  is  told,  a  moral  conveyed. 
or  the  pasaiona  portrayed,  whether  by 
words  and  actions  combined,  or  by  mere 
actions  alone." 

In  Ek  parte  Lingenfpltir,  64  Tes.  Crim. 
Rep.  30,  142  S.  W.  .570,  Ann.  Cas.  1914t'. 
765  (]nl2),  the  court  of  criminal  api>eal» 
of  Texas  said:  "A  theater  ia  but  a  repro- 
duction of  some  play,  or  scene,  by  aeting. 
by  pantomimes,  or  by  tableau;  a  moving 
picture  exhibition   ia  also   but  a  reprodar- 

This  language  was  not  precisely  in  point 
upon  the  question  before  the  Texas  <-oiirl, 
and  under  our  rule  trould  be  regarded  as 
obiter.  In  1011,  in  a  case  dealing  with  the 
right  to  make  a  moving  pieture  of  a  copy- 
righted book,  the  Supreme  Court  of  the 
United  States  held  thai  a  moving  picture 
waa  a  dramatic  production.  Kalem  Co. 
V.  Harper,  222  U.  S.  Sr>,  66  L.  ed.  »2.  .12 
Sup.  Ct.  Rep.  20,  Ann.  Cas.  19t3A,  128.5. 
The  word  "theater,"  as  employed  in  the 
clause  of  the  contract  in  the  instant  case, 
is  descriptive  of  the  character  of  the  per- 
formance within  the  building,  rather  than 
of  the  building  itself.  The  precise  question 
presented  by  this  record  ia  whe^ter  the 
word  "theater,"  when  so  used,  is  broad 
enough  to  permit  the  exhibition  by  the 
lessee  of  moving  pictures  exclusively.  It 
cannot  be  left  out  of  view  that  the  primary 
porpose  of  the  lessor,  evidenced  by  the 
contract,  waa  to  protect  the  property  to 
the  end  that  its  value  might  be  increased 
rather  than  decreased.  The  lesaor.  there- 
fore, covenanted  that  the  building  must  he 
operated  as  a  theater,  and  "as  a  Srst-class 
theater,  catering  to  the  best  class  of  people." 
He  desired  for  hia  theater  a  reputation  and 
a  name.  Taking  into  consideration  the 
primary  meaning  of  the  "'ords  in  the  con- 
tract at  the  date  of  the  covenant,  we  are  of 
the  opinion  that  the  covenant,  requiring  thi 
lea^tGc  to  operate  the  building  "as  a  first- 
claaa  theater,"  limited  the  rights  of  the 
lessee  to  use  the  building  for  the  exhibition 
of  theatrical  performances  a  a  thoae  terms 
were  understood,  and  excluded  the  right  of 
the  lessee  to  use  the  building  for  a  moving 
picture  show.  Tvo  moving  picture  shows 
were  in  operation  in  the  city  of  Atlanta 
in  1B08;  but  these  ahows  were  staged  in 
ordinary  storehouses,  while  the  lessor  eon- 
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structed  a  building  with  a  large  stage  and 
ample  dressing  rooms.  'Ibv  stage  and  aDt«- 
rouDu  cover  about  une  tbird  of  the  floor 
fjMtt  of  the  theater  huildiug,  and  are  vfholly 
mmeifssary  in  a.  moving  picture  show. 
The  word  "theater"  in  Ifils,  the  date  of  the 
ivnenal  of  the  lease,  perhaps  iDcluded  i. 
moving  picture  show;  but  neither  in  lO&H 
nor  in  I91o  was  a  muvin^  picture  show  in~ 
rluded  witliin  the  lueaiiing  of  a.  ''liist- 
I'lsi'it  theater,"  as  employed  by  the  parties  to 
thr  lease  contract. 

.1.  Tlie  conBtruction  pkced  upon  a  cov- 
enant in  a  lease,  as  in  case  of  »U  coBtiocts, 
by  the  parties  thereto,  as  nhowo  by  their 
acts  and  conduct,  ia  entitled  to  much  weight, 
and  may  be  conclusive  upon  them.  6  Elli- 
ott. Contr.  %  4;).'it].  M^ay  decisions  might 
lie  cited  to  the  effect  that,  where  particular 
ii-ie  has  been  mode  of  the  demised  pretuisee 
to  the  knowledge  of  the  leseur,  wbu,  without 
objection,  continues  to  accept  the  rents  and 
profits  from  the  lessee,  the  former  will  be 
estopped  to  deny  the  latter's  right  to  bo 
Uiie  the  premiBes  under  the  terms  oi  the 
teB!,e.  Herscher  v.  Bra/ier,  38  111.  App. 
ti.-..-.;  Oglesby  v.  Hughes.  OH  Va.  115.  30  S. 
E.  430;  District  of  Columbia  v.  Gallaher, 
124  U.  S.  50.1,  31  L.  erl.  526,  8  Sup.  Ct. 
Be  p.  585.  Tlie  lessee,  both  during  tUa 
original  period  of  the  It^ase  and  after  its 
renewal,  exhibited  movin,^  pictures  at  all 
times  in  connection  with  spoken  drama, 
and  during  certain  periods  moving  pictures 
esclusively.  in  the  demised  premises.  In 
iTder  to  do  so,  the  record  ahowa  that  the 
le^^ee  expended  a.  large  aiiui  of  money.  The 
le^uor,  with  knowledge  uf  these  facts  and 
uithout  objection,  continued  to  accept  the 
monthly  rentals  for  the  use  of  the  thester 
building.  In  tiiese  circumstances,  we  are 
unwilling  to  hold  that  the  Judge  of  the 
tuperioT  court  erred  in  refusing  to  enjoin 
the  lesaee  as  prayed.  On  the  contrary,  we 
rule  that  the  interpretation  placed  upon 
the  contract  by  the  parties,  as  shown  by 
their  acta  and  conduct,  autlLorized  the  judge 
to  deny  to  the  lessor  the  harsh  remedy  that 
U  now  sought  to  be  invoked  against  the 
U-s,ee.     Florida  C,  E.  Co,  v.  Cherokee  Saw- 


mill Co.  13T  Go.  aio,  74  a.  E.  523  (2). 
We  more  readily  reach  this  conclusion  be- 
cause the  datial  of  the  iBjunotiou  by  the 
judge  in  this  case  has  the  effect  to  preserve 
the  existing  status  of  the  parties,  until  the 
jury  can  determine  the  question  of  estoppel 
involved. 

The  evidence  of  theatrical  managers,  play- 
wrights, and  dramatic  critics,  to  the  etTect 
that  moving  pictures,  presenting  the  lead- 
ing artists  of  the  country  in  playa  of 
dramatic  excellence,  are  first-class  theatrical 
or  dramatic  perfurniances,  was  admitted  and 
considered  by  the  court.  Tliis  evidence  was 
objected  to  Dpoa  tlie  ground  that  it  was  not 
confined  to  the  status  of  the  moving  picture 
at  the  date  of  the  execution  of  tbe  original 
lease,  and  upon  the  further  ground  that 
tbe  same  was  mere  opinion  evidence.  We 
are  of  the  opinion  that  this  evidence  should 
have  been  excluded,  but  upon  the  ground 
that  the  cKjntract  is  free  of  ambiguity,  and 
that  the  words  contained  in  the  covenant 
did  not  reijuire  the  aid  of  extrinsic  evidence' 
to  give  effect  to  tbe  plain  and  expressed  in- 
tention of  the  parties.  Consideration  of  thia 
evidence  will  not,  however,  require  a  rever- 
sal, inasmuch  as  the  injupction  was  denied 
generally;  and,  as  we  have  seen,  the  judge 
did  not  err  in  refusing  to  grant  the  injunc- 
tion upon  the  ground  of  extoppel. 

Judgment  affirmed. 

All  the  ^Tustioes  concur,  exoept  meb,  Ch. 
J.,  abuent,  on  account  of  sicknes*. 

Atkinson,  J.,  concurs  specially  as  to  the 
ruling  announced  in  the  fifth  division: 

The  use  of  the  building  for  moving  picture 
shows,  and  acceptance  of  rents  with  knowl- 
edge of  such  use.  and  without  objection, 
tends  to  show  mutual  ai«Eent  to  departure 
from  the  strict  letter  of  the  contract,  within 
the  meaning  of  the  Civil  Code,  g  4227 1  and, 
before  the  lessor  could  sue  to  enjoin  aucfa 
nse.  it  would  be  necessary  to  give  reason- 
able notice  of  his  intention  to  return  to  the 
exact  terms  of  the  contract.  But  such 
departure  would  not,  under  all  circum- 
stances, work  an  estoppel  against  insistence 
upon  the  ternu  of  the  coatract. 


Annotation — Covenant*  with  respect  to  "theater," 
S  lotion  picture*. 


"drama,"  etc.,  as 


A  diligent  search  has  disclosed  no 
cnse  other  than  Cjindler  v.  Georgu 
T11E.ITEB  Co.  ante,  389,  passing  upoa 
the  question  whether  covenants  with  re- 
spect to  theaters  include  moving  picture 
Bbowa. 

Nnmerona  cases  discoasing  the  ques- 
tion whether  various  statutes,  regulating 
theaters  and  other  places  o£  amusement, 
include  moving  picture  shows,  may  be 
T..R.A.]B18r. 


found  in  notes  to  State  es  rel.  Kbert  v. 
Loden,  40  L.R.A.(N.S.)  163,  treating  gen- 
erally of  regulations  aftectii^  moving 
pictnrea;  and  notes  to  Topeka  v.  Craw- 
ford, 17  L.R.A.(N.8.)  1157;  Re  Hull,  30 
L.R.A.(N.8.>  486;  and  Zuearro  v.  State 
(1917)  L.E.A.1918B,  361,  treating  gen- 
erally of  the  applicability  of  Sunday 
Laws  to  moving  pietures.        J.  D.  C. 
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THOMAS  BBEEK  et  ai. 
MARGARET  BBEEN,  Appt. 

(102  Kan.  766,  173  Pac.  2.) 

H«Mneetead  ^  partiUon. 

A  homestead  occupied  by  a  childleas  tes- 
tator and  his  wife  at  the  time  of  his  death, 
and  thereafter  occupied  by  the  widow,  who 
elects  to  take  under  the  law  ratlier  than  un- 
der the  will,  cannot  be  partitionecl  without 
her  ransent,  at  the  suit  of  collateral  heira 
who  were  iwver  tneniberB  of  the  testator's 
famll;. 
For  other  ca*e*,  sre  FvrtiUoit,  I.  »»  Dig. 

1-52  S.  S. 

(April  a,  1918.) 

VPPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Clay  County 
•sustaining  a  demurrer  to  the  answer  and 
cross  petition  in  an  action  brought  for  the 
partition  of  certain  land.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Iiee  Honnte,  James  A.  Mc- 
Clare,  and  C.  M.  Monroe,  for  appellant: 

A  surviving  widow,  there  being  no  chil- 
dren, may  ansert  her  homeKtead  right  as 
against  partition  at  the  suit  of  collateral 
heirs,  claiming  title  as  devisees  of  her  de- 
ceased hasband. 

Towle  V.  Towle,  81  Kan.  675,  27  L.R.A. 
(K.S.)  550.  107  Pac.  228;  Weaver  v.  First 
Xat.  Bank,  76  Kan.  540,  L.R.A.(N.S.)  110, 
123  Am.  St.  Bep.  155,  !)4  Pac.  273;  JtJin- 
»on  V.  Olson,  02  Kan.  810,  L.R.A.1915E,  327, 
142  Pac.  256;  Sawin  v.  Osborn,  87  Kan.  828, 
126  Pac,  1074,  Ann.  Cas.  19I4A,  847;  Spen- 
cer V.  Barker,  96  Kan,  300,  UO  Pac.  736; 
Breen  v.  Davies,  i)4  Kan.  4T4,  146  Pac. 
1147;  Cropper  v.  Goodrich,  89  Kan.  589,  132 
Pac.  163;  Gallon  v.  Tolley,  22  Kan.  678: 
JTartindale  v.  Mmilh,  31  Kan,  272.  1  Pac. 
."iBO;   Barbe  v.  Hyatt,  60  Kan.  86,  31   Pac. 

IHeadnote  by  Johnston,  CMi.  J. 


Xote,  —  The  question  wlrether  the  con- 
tinuance of  thp  family  is  a  condition  of  the 
I'nntinuauee  of  the  homestead,  where  its 
existence  is  a  condition  of  the  Inception  of 
ihe  homestead,  in  treateii  in  (he  noie  to 
Weaver  v.  l-'irat  Nat.  Bank,  16  i..R.A.(N,S.) 
111.  See  also  Kochler  v.  Grav,  L,E.A.1918D, 
1088. 

Generally,  as  to  what  constitutes  a  "fami- 
ly" under  homestead  anil  exemption  laws, 
see  notes  to  Sheeli^  v.  Scott,  i  L.R.A.(N.8.) 
365,  and  Union  Trust  Co.  v.  Cox,  L.B.A. 
IB17C,  361. 

For  wife  as  head  of  family  within  Home- 
stead and  Exemption  I«ws,  see  nolo  to  ■Jet- 
ton Lumber  Co.  v.  Hall,  51  L.R.A.(N.8.) 
1121. 

1,.R.A.1918F. 


6fl4;  Compton  v.  People's  Gas  Co.  75  Kan. 
672,  10  L.B.A.(S.S.)  787,  80  Paj;.  1039; 
Keyes  v.  Hill,  30  Vt.  750;  Vocli  v.  Voeli, 
88  Wis.  461,  ao  N.  W.  707 ;  Funk  v.  Baker, 
21  Okla.  402,  129  Am.  St.  Rep.  788,  06  Pac. 
fl08;  Fore  5.  Fore,  2  N.  D.  260,  50  N.  W. 
712;  Wells  v.  Sweeney,'  IC  S.  D.  48»,  102 
Am.  St.  Rep.  713,  94  N,  W.  384. 

Mr.  C.  Vincent  Jones  also  for  appellant. 

Messrs.  F.  L.  WITllams,  James  It.  Ho- 
gln,  and  William  M.  Beall,  for  appellees: 

The  proilerty  that  wag  the  testator's 
homestead  is  subject  to  partition. 

Towle  V.  Towle,  81  Kan.  875,  27  L.K.A. 
(N.S.)  eSO,  107  Pac.  228;  Pittman  t.  Pitt- 
man,  81  Kan.  643,  27  L.R.A.(N.S.)  802, 
107  Pac.  235;  First  Nat.  Bank  v.  Carter. 
81  Kan.  694,  107  Pac.  234;  Breen  v.  Davies,, 
94  Kan.  474,  146  Pac.  1147;  Spencer  v. 
Barker,  96  Kan.  360,  14S  Pac.  736;  Vining 
V.  Willis,  40  Kan.  309,  20  Pac.  232;  Carmi-n 
V.  Kight,  85  Kan.  13,  116  Pac.  231;  Martin- 
dale  V.  Smith,  31  Kan.  270,  1  Pac.  560. 

Johnalon,   Ch.  J.,  delivered  the  opinion 

of  the  court: 

This  is  an  appeal  from  the  judgment  of 
the  tria!  court  suHtttining  a  demurri?r  to  the 
defendant's  answer  and  cross  petition.  The 
litigation  arose  over  the  estate  of  Thomas 
Breen,  deceased,  and  two  appeals  have  al- 
ready been  taken  to  this  court  upon  certain 
phases  of  the  contest.  Breen  v.  Davies,  04 
Kan.  474,  146  Pac.  1J47;  Breen  v.  Davies, 
90  Kan.  110,  160  Pac.  097.  The  present  ac- 
tion was  brought  by  the  devisees  of  the  de- 
ceased against  his  widow  Margaret  Breen. 
to  recover  their  shares  of  the  estate  of  the 
decedent  and  to  have  it  partitioned  among 
the  heirs.  One  half  of  all  the  real  estate 
of  the  deceased  wan  devised  to  plaiuiilTs. 
who  are  the  two  brothers,  a  sister,  a  »epb<'tv, 
a  niece,  and  a  cousin  of  the  deceased,  and 
all  of  them  residents  and  citizens  of  Ire- 
land, and  the  other  half  was  given  to  his 
wife,  the  defendant.  Part  of  the  land  in 
controversy  was  a  tract  of  about  70  acres  of 
land,  which  was  the  homestead  of  the  de- 
ceased and  his  wife,  who  had  no  children. 
and  it  is  still  occupied  by  his  widow.  The 
defendant  concedes  the  plaintiffs'  interest  in 
and  ri^ht  to  a  partition  of  all  of  the  land 
iMTolved  except  the  homestead,  and  contends 
that,  as  she  bad  continuously  occupied  it 
since  her  husband's  death,  and  has  no  in- 
tention to  abandon  it  or  live  elsewhere,  it 
remains  a  homestesd  and  Is  not  subject  to 
partition.  Defendant  also  alleged  that  she 
had  duly  elected  in  the  probate  court  to  taJie 
under  the  law,  and  not  under  the  will,  and 
that  nhe  had  never  consented  to  any  at- 
tempt nn  the  part  of  the  deceased  to  de- 
vest himself  or  her  of  the  homestead  right 
in  this  particular  property.    When  the  trial 
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axiTt  austAined  the  demurrer  to  deleadant's 
iToaa  petitioD  and  held  the  hummUad  to  b« 
subject  to  partition,  defendant  elMted  to 
stuid  up<Hi  her  eroaa  pelitioK,  umI  the  rouct 
gave  judgment  awarding  Uu  plaiutifTs  their 
respective  shares  aad  diracting  a  pactitiim 
of  all  the  lands  of  the  estate. 

The  oal;  question  involved  ia  thia  appeal 
ia:  May  a  homestead  ocoupied  by  a  child- 
Ueb  testator  and  hia  wife  at  the  tine  of  his 
■iMtb.  and  thereafter  occupied  hj  hia  widow, 
who  elects  to  take  under  tka  law  rather  than 
under  the  will,  be  partitioned  at  tbe  suit  of 
collateral  heira  who  were  never  membera  of 
the  lentator's  family!  We  muat  look  to  the 
C'onstituticnt  and  tile  statutes  fur  an  answer 
to  the  question.  Under  the  Constitution, 
.the  homestead  is  a  grant  to  the  family,  and 
within  the  meaning  of  the  grant  the  aur- 
living  spouse,  alUiough  without  children,  is 
to  be  regarded  at  the  family  of  the  de- 
ceased owaar,  aud  eotiUed  to  hold  Uie  bome- 
«tcad  exempt  frimi  foroed  ssle  under  any 
proceea  ot  the  law.  The  grant  has  been 
oilarged  to  SMne  extent  by  the  Statute  ot 
Descents  and  Dietribution,  which  provides 
that  the  homeatead  which  continues  to  be 
occupied  by  the  fanilj  after  the  death  of 
tbe  owner  shall  be  wholly  exempt  from  the 
diatribulion  uudn  any  of  the  laws  of 
the  state,  aa  well  as  frtuu  the  debts  of  the 
iDtestate,  and  shall  also  be  tlie  absolute 
proptxty  of  the  widow  and  children.  Omi. 
Stat.  1015,  g  3825.  It  haa  already  been 
(lelermined  that  the  homestead  privilege  is 
not  terminated  by  the  death  of  the  owner, 
hot  persists  in  favor  of  the  family,  eren 
though  it  may  consist  of  but  a  single  per. 
f«m,  and  that  the  surviving  wife,  although 
the  sole  octupont,  is  entitled  to  the  shelter 
of  the  home  and  benefit  of  the  exemption  as 
fiiUy  as  it  was  enjoyed  hj  her  husband  and 
berself  before  hiii  death.  Croas  v.  Benson, 
lis  Kan.  495,  64  L.B.A.  560,  75  Pac.  558; 
Weaver  v.  First  Nst.  Bank,  T«  Kan.  540, 
16  L.Rj^.(N.g.)  110,  123  Am.  8t.  Rep.  156, 
94  Pac.  273;  Sawin  v.  Oaborn,  S7  Kan.  826, 
12B  Pac.  1074,  Ann.  Caa.'lBUA,  647.  The 
Statute  of  Wills  provides  that  'any  mar 
ried  person  having  nu  children  may  devise 
one  half  of  bis  or  her  property  to  other 
persons  than  the  husband  or  wife."  Gen. 
Stat.   ISIS,  g  11,701. 

But  the  widow  of  the  testator,  having 
elected  to  take  under  the  Taw  and  not  un- 
der the  will,  is  entitled  to  all  the  privi- 
leges Sf^eorded  by  the  BtAtate  4rf  DeaoentB 
and  Diatributioas.  the  same  as  If  her  hna- 
hand  had  died  intestate.  Gen.  SUt.  1916,. 
i  11.T98.  By  that  statute,  the  family  of 
tlie  deceased  owner — the  widow  and  chil- 
dren, and,  if  DO  children,  then  the  widov — 
occupying  the  homestead,  ia  entitled  to  hold 
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it  absolutely  free  from  diatribntion  under 
any  of  the  laws  of  tlie  state. 

Plaintiffs  contend  that  the  eooatitntional 
exemption  only  applies  while  the  owner  is 
living;  that  the  devolution  of  title  is  a 
matter  of  statutory  regulution;  and  thai 
upon  the  death  of  the  owner,  leaving  a  will, 
the  rights  of  the  family  are  to  be  deter- 
mined by  the  Statute  of  Wills.  It  is  true 
that  the  transfer  of  title,  and  the  distribu- 
tion of  the  state  of  a  deceased  person  are 
controlled  by  the  statute,  and  not  by  the 
ooostitutional  guaranty  of  exemption,  but  it 
has  been  expressly  held  that  the  constitu- 
tional exemption  does  not  end  witli  the 
death  of  the  owner,  but  continues  as  long 
as  the  family  occupies  it  as  a  residence. 
Tq  sustain  plaintiffs'  eont«ntion  as  to  the 
duration  of  the  homestead  right,  it  has  been 
said  LUat  it  would  be  "to  ingraft  upon  the 
words  ot  the  Constitution,  'ahaU  be  exempt' 
ed  from  forced  sale  under  any  proceas  of 
law,'  the  alien  phrase  'during  the  lifetime 
ot  the  owner  whose  family  occupies  it'  The 
Constitution  itself  forbears  to  express  any 
su«h  limitation.  Saeh  an  interpretation  can 
scarcely  be  made  in  a  document  which 
Buumcrates  its  own  exceptions  and  pre- 
scribes its  own  limitations,  and  much  leiie 
should  it  be  undertakea  when  the  reault 
would  be  to  abridgi.'  the  scope  and  curtail 
the  benigoant  power  of  a  remedial  ohaiter.'' 
Cross  V.  Button,  68  Kan.  p.  &03,  64  L.R.A. 
660,   76  Pac  561,  auprs. 

The  constitutional  guaranty  doea  not  UU' 
dertake  to  control  the  tranamiaaion  of  title 
to  property,  neither  is  it  restrioted  by  Uie 
statutes  reguiatieg  the  transfer  of  title, 
fmr  to  whomaoever  the  title  of  the  property 
may  go,  and  whether  it  goes  by  descent  or 
by  will,  the  homestead  right  coatinues  as 
long  as  the  family  occupies  the  hom«  as  a 
rMidence.  The  contention  that,  the  owner 
having  disposed  of  his  property  by  will, 
the  homestead  right  ends  as  to  the  properly 
devised  to  the  plaintiff,  and  the  rUle  limit- 
ing the  distribution  «f  homesteads  pre- 
Hcribed  in  the  Statute  of  Descents  and  Dis- 
tribution does  not  apply,  cannot  he  upheld, 
aince  the  Statute  of  Wills  itself  provides 
that  if  the  widow  electa  to  take  under  the 
law  her  rights  will  l>e  the  same  as  if  her 
hushajid  had  died  intestate,  The  widow 
having  availed  herself  of  this  privilege  and 
taken  under  the  law,  we  munt  look  to  the 
Statute  of  Dctcents  and  DistrHmtion  to  as- 
certain her  righte  ae  against  the  claims  of 
the  ptaintifTa.  That  statute,  aa  we  have 
seen,  reaffirms  and  extends  the  exemption 
given  by  the  Constitution.  But  for  that 
statute,  the  homeatead  guaranty  would  Tiat'e 
remained  indefinitely  in  (he  family  of  the 
owner  occupying  the  house,  wholly  exemjit 
from  debts  and  distribution.     If  authority 
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exists  for  terminating  the  buntettead  right 
and  for  distribution  of  the  homeetead  pi*op- 
ert;,  it  must  be  found  in  the  statute.  It 
is  provided,  as  \re  have  seen,  that  the  home- 
stead shall  be  exempt  from  the  payment  of 
debts  and  from  d<Etrii>ntion  during  its  occu- 
pancy hy  the  widow  and  children.  The 
design  of  the  law  is  tbat  the  homestead 
entire  is  to  tie  enjoyed  by  the  widow  and 
children  conatituting  the  family,  and,  if  the 
owner  left  no  phildren,  the  widow  ia  to  con- 
tinue in  its  enjoyment,  and,  if  children 
were  left  and  no  widow,  the  children  are 
entitled  to  it.  Oeii.  Rtat.  1913,  t)  3827.  The 
conditions  upon  which  a  division  or  dis- 
tribution of  the  homestead  may  be  made 
have  been  expressly  enumerated  by  the  legis- 
latiire,  and  those  are:  If  the  widow  mar- 
ries again,  or  the  children  of  the  family 
arrive  at  the  age  of  majority.  And,  of 
course,  it  may  be  ended  by  atiandoninent, 
Uen.  Stat.  191d,  S  3B28. 

If  the  widow  is  the  only  constituent  of 
the  family,  as  in  this  case,  there  can  be 
no  distribution  without  consent,  unless  the 
widow  ends  the  family  relation  by  another 
marriage.  The  court  went  to  the  limit  in 
Towle  v.  Towle,  Bl  Kan.  675.  27  L.R.A. 
(N.S.)  560,  107  Pac.  228,  in  holding  that 
the  homestead  of  the  widow  might  be  par- 
titioned when  alt  of  the  ehildrpn  reached 
majority.  This  holding  was  based  upon 
the  theory  that  the  homestead  privilege 
given  by  ti>e  Constitution  was  one  extended 
to  the  family  (rf  the  intestate,  and  ^vaa  in- 
tended as  much  for  the  benefit  of  the  chil- 
dren who  constituted  a  part  of  the  family 
as  it  was  for  the  widow,  and  that  therefore 
the  homestead  might  be  divided  among  them 
when  the  youngest  child  arrived  at  the  ag>e 
of  majority.  The  logic  of  the  case  is  that 
the  legislature,  looking  to  the  welfare  of 
the  children  as  well  as  the  widow,  provided 
for  a  division  of  the  property  among  the 
members  of  the  family.  Those  who  are  out- 
side of  the  family  do  not  come  within  the 
terms  of  the  statute  authorizing  distribu- 
tion Bud  have  no  right  to  claim  the  privi- 
leges and  benefits  conferred  upon  members 
of  the  family.     The  platntifls  who  are  col- 


lateral heirs  have  never  lived  in  the  borne 
of  the  owner,  and,  indeed,  they  have  never 
been  citizens' or  residenta  ol  this  country. 
The  homestead  right  should  not  be  dis- 
turbed, nor  should  there  be  aay  interfer- 
ence with  its  enjoyment  throu^  a  division 
or  distribution,  unlese  it  is  expressly  pro- 
vided by  statute.  Authority  has  been  grant- 
ed to  divide  the  homestead  amoi%  mem- 
bers of  the  family,  but  nothing  in  the  law 
euf^^ts  that  strangers  to  the  family  circle 
can  break  np  the  home  and  obtain  a  division 
of  the  property  so  long  as  its  homestead 
character  is  preserved,  and  it  is  occupied 
by  the  family  of  the  deceased  as  a  home- 
In  this  caae  the  widow  constitntee  the  en- 
tire  family  of  the  owner,  she  haa  never  mar- 
ried, nor  has  she  done  anything  to  deveal 
her  of  the  homestead  prjvilc^-  As  wa* 
said  in  VoeU  v.  VoelT,  88  Wis.  461,  4ft+. 
60  N.  W.  707,  708:  "Our  laws  have  thrown 
around  the  homestead  every  neoeesary  pro- 
tection for  the  humane  and  beneficent  iipe 
for  which  It  was  designed,  and  no  such  ex- 
ception by  which  the  widow  eonid  be  devest- 
ed of  it  is  found  in  the  statute;  It  wonM 
require  positive  l^slation  to  subject  the 
widow's  homestead  to  the  uncertain  tenure 
of  the  capricious  action  of  the  heirs,  when- 
ever they  might  wish  to  have  a  partition 
or  sale  of  the  tanda  of  the  estate.  There 
is  not  only  no  such  provision,  but,  as  we 
have  seen,  the  stAtutes  and  the  nature  of 
tha  homestead  right  preclude  any  such  in- 
terference with  it-" 

See  also  Keyas  v.  Hill,  30  Vt  700. 

It  must  be  held  that  a  homestead  uccii' 
pied  by  a  childless  testator  and  his  wife  at 
the  time  of  his  death,  and  thereafter  occu- 
pied t^  bis  widow,  who  electa  to  tsk«  un- 
der the  law  latheT  than  under  the  will, 
cannot  be  partitioned  without  her  conaent 
at  the  suit  of  collateral  heirs  who  were 
never  members  of  the  tesUUor's  family. 

The  jwl^nent  is  reverted,  and  the  eauae 
remanded,  with  directi<HiB  to  enter  judg- 
ment in  favor  of  the  defendant. 


Petiti 


L   for   rehearing   denied,  June   14, 
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STATE  OF  OKLAHOMA,  PlfT.  in  Err., 

J.  S.  HERBER. 

{—  Okls.  — .  17:t  Pac.  651.) 

Appeal  bond  ^  defense. 

In  an  action  upon  a  criminal  appeal  bond, 
it  is  a  sufficient  defense  for  the  bondsmen 

Headnote  hy  PBtOB,  C. 


to  show  tlia>t  the  principal  in  the  cue  had 
been,  eubsequeot  to  the  execution  of  the 
bond,  arrested  and  held  in  custody  of  the 
law  to  answer  a  criminal  charge,  and  con- 
victed of  said  criminal  charge  and  confined, 
under  Judgment  and  sentence,  in  the  state 
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court  in  the  Ckuae  wherein  said  appeal  bond 
vas  given. 

For  other  oati,  aee  Appeal  and  Error,  X. 
i«  Oty.  I~5Z  \'.  «. 

(June  11,  I01B.) 

F>  RROR  to  the  District  Court  for  Log*ii 
4   County  to  review  a  judgment  in  favor 
of  defmdnnt   id   an   octimi   on   on   appeal 
Injnd     ifiven      by     defendant     a«     surety. 
Affinnt-d- 
The  facte  are  stated  in  the  CommiMion- 

Mr.  Arthwr  R.  Swank,  tor  plaintifT  in 

There  was  no-  voluntary  surrender  nor 
■ay  pretense  of  surrendering  whatever  in 
Che  criminal  rase  in  which  the  bond  vae 
given. 

Cauvn'on  v.  Burger,  flO  Or.  456.  120  Pac. 
Ill;  RobertB  V.  SUte,  4  Tex.  App.  129; 
{■^iwardB  v.   State,  3»  Okla.  610.   13«   P»o. 

The  incarceration  of  Green  in  the 
penitentiary,  upon  a  conviction  for  homi- 
I'ide  committed  after  tlic  original  offenie 
for  which  he  was  convicted  and  in  which  he 
Xave  the  appeal  bond  in  question,  does  not 
i-xun«Tate  hie  HUretien  on  the  Imnd. 

King  V.  SUte,  18  Neb.  376.  25  N.  W.  619; 
Stute  V.  Horn,  70  Mo.  *m,  36  Am.  Rep.  4ST ; 
Varbrough  v.  Com.  89  Ky.  151,  25  Ain.  St 
Itep.  rat,  12  6>.  W.  143;  Metcalf  v.  State. 
—  Okla.  — ,  L.RjV.161«E,  5H5,  156  Pac 
JOJ:  ICdwards  V.  St«te,  39  Okla.  610,  136 
Pae.  577 ;  Stata  v.  Hetriheiv,  47  Iowa,  112, 
la  Am.  Rep.  404. 

If  there  ia  a  default  in  some  one  of  tlM 
rcnditionH  of  the  btnid.  that  is  sufHoient 
to  authorJEe  forfeiture. 

StaU  ex  rel.  llankin  T.  Holt,  42  Okla. 
*T2,  141  Pac  »6». 

Mr.   Jamoa  Hepburn,  for  defendant  in 

The  order  of  forfeiture  was  never  entered 
in  tlie  records  of  tlie  county  court. 

KdwardB  v.  SUte,  W  Okla.  606,  13«  Pac. 
S77. 

The  county  court  of  r.ogan  county  wan 
never  opened  for  the  tranoaction  of  buni- 
neM  at  any  time  rlurtng  the  April,  1914, 
term,  prior  to  the  9fh  day  of  May  (the 
date  of  the  purported  forfeiture). 

American  F.  Ins.  Co.  v.  Pappe,  4  Okla. 
110,  4.3  Pac.  1085;  Irwin  v.  Irwin,  2  Okla, 
180,  37  Pac.  548;  Wilson  v.  State,  3  Okla. 
Crim.  Rep.  714.  109  Pac.  289;  Collins  v. 
State.  S  Okla.  CrIm.   Rep.   2.54,  114  Pac. 


1127;  Baker  v.  Stiite,  5  Okla.  Crim.  Sep. 
1S6.  113  Pac  f)91. 

Where  the  aame  fovereigu  arrests  the 
prinoipal  and  prerenti  him  from  appearine 
at  the  time  and  place  etipulated,  the  bail 
will  be  exonerated. 

StaU  V.  Funk,  20  N.  D.  146,  30  L.R.A. 
(K.S.I  211.  127  N.  VV.  723,  Ann.  Oa«. 
1912C,  743. 

Prjor,  C,  tiled  the  following  opinion: 
This  is  an  aotiau  commenced  on  the  16th 
day  of  June,  1014,  in  the  district  oonrt 
of  Logan  county,  Oklahoma,  by  the  plain- 
tiff in  error  agaiiiat  tlie  defendant  in  error, 
as  surety  foi'  recovory  on  an  appeal  bond 
given  liy  Lou  Green  in  an  appeal  from  a 
jndgnwnt  of  conviction  in  a  criminal  action 
in  the  superior  court  of  Logan  county 
to  the  criminal  court  of  appeals  of  thi» 
etate.  The  parties  will  be  relerred  to  as 
they  appeared  in  the  trial  court  and  as 
they  appear  here.  The  petition  alleges, 
in  effect,  that  on  the  ZSth  day  of  Januari'. 
]9]2,  Lou  Green  uas  convicted  of  the  erime 
of  having  the  unlawful  posaeeajoa  of  in- 
toxicating liquors,  and  was  seniHieed  by 
said  court  to  serve  a  term  of  three  months 
in  the  Federal  jail,  and  to  pay  a  Ane  of 
$300,  cost  of  proseoutUHi ;  that  an  appeal 
was  taiieit  from  said  judgment  of  con- 
viction to  the  criminal  court  of  appeals  of 
tJie  sUt^  of  Uklahama;  that  to  stay  exe- 
cution oa  aaid  judgment,  the  said  Lou 
Green  eirecuted  the  appeal  boad  sued  upon 
witli  the  defendants,  J.  S.  Herber  and  Dan 
D.  Diclie,  HH  sureties;  tJui,  on  the  6th  (lay 
of  Februai-y,  1914,  the  crimiaal  oonrt  of 
appeals  rendered  judgment  affirming  the 
judgment  of  the  lower  court,  and  tiane- 
mitt^d  the  mandate  to  the  county  court 
of  I.Kigan  oountyi  that  on  the  same  day 
said  court  issued  commitment  to  the  sheriff 
of  Logan  county,  directing  said  sheriff  to 
execute  said  judgment  and  senteace  of 
the  court  against  the  said  Lou  Green;  that 
the  sherifl  made  a  return  of  said  commit- 
ment to  the  county  ooiurt  <rf  Logan  county, 
showing  hie  inability  to  serve  said  commit- 
laaat.  The  answer  of  the  defendant  con- 
eista  of  a  general  denial,  and  as  a  further 
defense  that  be  had  surrendered  himself 
to  the  sheriff  of  Logan  connty,  prior  to 
the  transmission  of  the  xaid  mandate  from 
the  criminal  court  of  appeals  to  the  county 
court  of  L(^n  county,  and  prior  to  the 
issuance  of  the  conimitment  referred  to  in 
plaintifTs  petition,  and  that  he  had  been 
in  the  posspsHion  and  custody  of  the  sheriff 


hi»  own,  including  caaea  where  the  failure  I  gtat«  v.   Funl<,   30   L.R.A.fN.S.)    211,   and 
vaa  due   to   hia   arrest   and  conviction   on    Com.   v.   Allen,   .iO   L.R.A.(N.S.)    252;   and 
aaother   eharac,   is   discussed   in   the  notes    see    later    case,    Metcalf    v.    State,    L.R.A. 
la  Hargis  v.  Regie)',  23  L.R.A.(N.S.)    136;  I  1918E,  395. 
r.R.A.H.18F.  .vK)glc 
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continuously  ever  since  said  date,  and,  far- 
ther, that  there  was  never  any  valid  judg- 
ment of  forfeiture  piitered  on  aaid  bond 
by  the  county  court  of  Logan  county.  On 
llic  3d  day  of  November,  1015,  the  cauac 
tvaa  tried  to  a  jury,  and  at  the  conchisicm 
of  the  evidence  of  both  sideH  the  court 
Htructed  the  jury  to  return  a  verdict 
favor  of  the  defendant,  for  the  reason  that 
the  uncontradicted  evidence  showed;  First, 
■hat  the  principal  of  said  bond,  J-icm  Green, 
was  in  the  euRtody  of  the  pkintilT  at  the 
time  he  was  called  in  open  court,  and  his 
bondsmen  were  called  to  produce  him  in 
court;  second,  that  judgment  of  forfeiture 
on  which  this  suit  is  bSKcd  was  entered 
ivhen  the  court  was  not  in  session.  From 
(he  judgment  of  the  directed  verdict,  the 
plaintiff  appeals. 

The  question  involved  here  for  considera- 
tion ia  whether  or  not  the  surety  on  an 
appeal  bond  is  exonerated  from  producing 
the  accuBiid  for  the  purpose  of  aubmitting 
to  the  judgment  of  the  court,  after  the 
cause  has  been  aflirmed.  where  it  appears 
that  the  accused  has  been  prevented  from 
appearing  by  reason  of  his  being  arrested 
in  the  same  jurisdiction  for  another  of- 
fense, and  convicted  thereon,  and  sentenced 
to  a  term  in  the  penitentiary,  and  was  in 
custody  of  the  law  at  the  time  that  for- 
feiture was  entered  upon  the  appeal  bond. 
The  evidence  is  uncontradicted  that  the 
principal,  Lou  Green,  in  the, bond  sued  up- 
on, was  arrested  on  the  Tth  day  of  Septem- 
ber, 1013.  by  the  sheriff  of  Logan  county, 
cliarged  witli  the  crime  of  mnrder;  that  he 
Wfta  kept  continuously  froin  that  da.t«  In  the 
custody  of  the  sheriff  in  the  county  jails 
of  Kay  and  Logan  counties  until  the  24th 
day  of  December,  1R13,  when  the  said  Lou 
Green,  principal,  was  convicted  upon  said 
charge  of  murder  and  sentenced  to  a  forty- 
year  term  in  the  state  penitentiary  at  Mc- 
Aleater.  Where  one  is  charged  with  crime 
and  gives  and  cxecirtea  bond  for  his  appear- 
ance with  surety,  or  has  been  convicted  of 
crime  and  executes  an  appeal  bond  with 
surety,  conditional  upon  hia  appearance 
in  court  and  aubmitting  to  the  judgment 
of  the  court,  it  affirmed,  and  afterwards 
ii  arrested  and  kept  in  custody  on 
other  crime  in  the  aame  jurisdiction  and 
liy  tlie  same  authorities,  and  thereby  pre- 
vented from  appearing  aecording  to  the 
condition  of  hiii  bond  and  subniitting  to 
the  judgment  of  the  court,  and  hia  sureties 
are  thereby  rendered  unable  to  produce  the 
principal  in  court  to  submit  to  said  judg- 
ment, they  are  thereby  exonerated  as  such 
Burcties.  State  v.  Funk.  20  N.  D.  143,  30 
L.R.A.(N.a)  211.  127  N.  W.  72:.,  Ann. 
Cas.  11)120.  743;  WootU  v.  State,  Bl  Tex. 
Crim.   Rep.  595,  103  S.  W.  895;   People  v. 
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Robb,  98  Mich.  397,  57  K.  W.  237.    In  State 
Funk,  supra,  the  court  held:      "It   is  a 
id    defense    to    an    action    agaiast    the 
'eties   on    a    bail    bond    that    the    sUte. 
ermediate   the    date    of   siich    bond    and 
the  time  when,   by   the  terms   thereof,  the 
principal  was  obligated  to  appear  in  court, 
rftuseil   the  arrest   of  such   principal   on   a. 
criminal    charge    in    another    county,    and 
kept  him  cimflned  in  the  county  jail  thereof 
til  after  the  date  designated  in  the  bond 
for   his   appearance.      By   such   arrest   and 
detention  of  the  principal,  performance  of 
the  conditions   of  the   hail   bond   was   ren- 
dered  impossible  by  the  state,  the  obligee 
the  bond,  and   therefore  the  default  of 
the   principal   in   failing  to  appear   is  ez- 
cubbUc." 

And  that  the  holding  of  this  court  was 
)t  based  upon  a  peculiar  statute  is  shown 
by  the  following  language  of  the  opinion, 
which  is  both  sound  in  reasoning  snd  in 
the  principles  that  it  announces:  "We 
have  reached  the  conclusion  that  the  judg- 
ment of  the  lower  court  must  be  reversed. 
We  do  not  rest  our  decision,  however,  solely 
apoa  what  we  have  above  stated  relative 
to  the  construction  of  g  10,270.  We  are 
craivinoed  Uiat  the  weight  of  authority, 
both  on  prioL-iple  and  reasoning,  supports 
appellant's    contention     that    when    one     is 

bound  as  bail  for  another  for  his  appear- 
ance in  a  particular  court,  at  a  particular 
time,  and  the  state,  before  the  time  stipu- 
lated for  till!  appearauce,  arrests  the  prin- 
cipal and  detains  him  at  another  place,  thus 
preventing  him  from  appearing  at  the  time 
and  place  stipulated,  the  haii  will  be  ex- 
onerated during  snch  detention.  There  are 
many  authorities  whieb  might  be  cited  in 
support  of  this  rule.  Vi'e  cite  the  follow- 
ingi  People  v.  Bartlett,  3  Hill,  570;  Cois- 
V.  House,  13  Bush,  670;  Woods  v.  State, 
31  Tex.  Crim.  Rep.  695,  103  S.  W.  805; 
State  V.  Row,  8D  Iowa,  581,  57  N.  W.  30«: 
People  V.  Rohb,  98  Mich.  3B7,  57  N.  W. 
257;  Bulhngton  v.  Smith,  58  Ga.  341;  3 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  719.  In 
State  V.  Kow,  the  Iowa  court,  among  other 
things,  said:  'It  is  not  to  be  said,  as  a 
legal  conclusion,  that,  had  he  not  been 
imprisoned  at  the  instance  of  the  state, 
he  would  neither  have  appeared,  nor  fais 
sureties  produced  him,  when  his  appear- 
ance was  called  for.  The  state,  by  placing 
him  in  the  penitentiary,  had  rendered  it 
absolutely  impossible  for  him  to  appear,  or 
for  the  sureties  on  his  bond  to  produce 
him.  Under  such  circumstances  there  eould 
be  DO  default.'  In  Woods  v.  State,  51  Tex. 
Crim.  Rep.  696,  103  8.  W.  895,  the  TCxnf 
court  tersely  said;  'It  may  be  that  the 
appellant  was  properly  Indicted  in  the 
'  county  of  Hamilton,  and  in  oas  sense  this 
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mi^  h&ve  beea  &  Uult  on  hie  p«rt|  atill, 
in  our  view,  it  would  constitutoi  no  nuUter 
wbetber  he  was  rigktly  or  wrongly  indict- 
ed in  the  other  countj,  a  sufHcient  cause 
fm-  bis  esonsration,  uuumuch  as  the  very 
guveminent  which  held  him  ameoable  to 
the  charge  in  Bosque  county  bad  taken 
juTisdiction  of  him  in  Hwnilton  county.'  " 

There  ia  UKoe  conflict  in  the  deciaiuna 
»i  to  whether  or  not  ^ji  arrest  or  detention 
in  the  Federal  or  a  foreign  juriBdictitm 
will  AKonerste  the  boodimen,  tnit  the  law 
teema  to  be  very  generally  settled  that 
the  detention  in  the  uuue  jurisdictiisi  which 
prerente  the  accused  from  appearing  is 
accordaoce  with  the  ixmdltiona  of  the  bond 
will  es<n>a«tc  his  surety,  and  ia  a  aufiBcient 
legal  excoae  for  not  produciBg  him  in 
court,  as  the  bond  providiea. 

In  tbi»  case  the  defendapt  waa  in  ens- 
tody,  charged  with  the  crinie  of  murder. 
It  was  not  wittlin  his  power  to  appear  at 
the  appointed  time,  nor  was  it  within  the 
(Nnrer  ot  hie  bMidsmen  to  produce  him  in 
court  for  the  purpose  of  submittinc  to  the 
judgment  of  the  court,  but  it  wae  witkia 
the  power  of  the  state  to  produce  the 
princi|MJ  Lou  Green  in  open  oourt,  for 
whatever  purposea  necessary  to  put  the 
judgment  of  wuTiction  into  torc«  and  ef- 


fect. Clearly,  the  trial  court  properly 
affiled  the  law  in  iaatructing  the  jury 
that  under  the  circunuitancee  they  should 
find  for  the  defendant. 

It  Is  the  contention  of  the  plaintiff  that 
the  bond  waa  forfeited  on  account  of  the 
(nllnre  of  the  principal,  Lon  Oreen,  to 
pay  the  fine  and  coat  of  the  prosecution. 
The  appeal  bond  in  criminal  caeee  of  this 
character  ia  only  conditioned  that  the  ac- 
cuaed  ahati  appear  and  nubmit  to  whatever 
judgment  might  be  rendpied  and  aflirmed 
against  him.  It  ia  not  the  intent  and 
purpose  of  euch  bonds  to  sreure  the  pay- 
ment of  the  fine  and  the  costs.  The  bonda 
only  serve  a  purpose  of  staying  execution 
of  the  judgment  and  sentence  until  a  bear- 
ing can  be  had  on  an  appeal,  and  to  guar- 
antee the  defeudaut's  appearance  at  the 
appointed  time,  sud  submitting  to  the  judg- 
ment of  the  court  rendered.  Therefore  there 
waa  no  forfeiture  of  the  bond  by  failure  of 
the  defendant  Green  to  pay  uiid  oosta  and 


Per  Curiam: 

Adiqited  in  whola. 
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G.  W.  TALLMAN,  Plff.  in  Err, 
EFFIE  HVPf. 


(—  Colo.  - 


,  173  P*w.  86B.) 


Deed  —  doMractloD  -^  «ffe>ct. 

1.  The  dcBtmction  by  «  grantor  at  the 
request  of  the  graatee  of  an  lunrecorded 
deed,  and  the  execution  of  a  new  one  to  the 

grantee's  wife,  vests  title  in  the  wife. 
Far  other  cattt,  see  Deeds,   II,  f,  in  Dig. 

iss  y.  8. 

Appeal  ^  flading  on  fraud  —  Interfer- 

2.  A  finding  of  absence  of  fraud  in  a  con- 
VCTance  to  a  debtor's  wife  will  not  be  in- 
terfered with  on  appeal  if  supported  by 
STldence,  although  Dome  evidenoa  ie  unsatis- 

For  other  oa*et  tee  Appeal  and  Error,  VI!, 
J,  3,  »,  tn  Dig.  1-52  X.  8. 

{June  8,  lOIS.) 


Note.  —  As  to  the  effect  of  deetrurtion 
or  canc«Ution,  or  redelivery  to  grantor  for 
that  purpose,  of  delivered  but  uarecco'ded 
deed,  see  annotation  following  tbia  case, 
pMt,  402. 
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EIUIOB  to  the    District    Cesrt  fmr  8ui 
Miguel   County   t»  review   a  judgment 
in  favor  of  pUiatlS  In  an  netlon  brought 
posseseio*  of  certain  real  estate. 


Statement  by  Garrlgnes,  J.: 

May  13,  1015,  Effie  Huff  brought  suit  in 
ejectment  under  Code  1887,  chap.  23  (Colo. 
Code  Civ.  Proc.  J908,  chap.  23),  in  the  dis- 
trict court  of  San  Miguel  county,  against 
G.  W.  Tsllman,  aa  defendant  below,  to  re- 
Dover  posseBaiou  of  certain  real  est*te  in 
the  town  of  Norwood.  Aoguat  21,  1016, 
defendant  answered.  Ths  fint  defense  ia  in 
substance  a  general  denial;  the  second  al- 
?eees  that  January  2,  1B13,  Asa  HnfT.  plain- 
tiff's husband,  caused  the  record  title  to  the 
premiaea  to  be  placed '  in  her  name,  but 
tliHt  tup  property  really  belonged  to  him, 
and  August  25,  1913,  defc-ndant  caused  an 
attac'liment  to  be  levied  on  it  as  his  prop- 
erty; that  judgment  was  recovered  against 
him,  and  the  attachment  suatained;  that 
upon  execution  sale  dcfenilfuit  was  the  pur- 
cliaaer,  and  August  16,  1915,  obtained  a 
sheriff's  deed  for,  and  is  now  the  owner 
in  poesession  and  entitled  to  the  poasMsioo 
of,  the  property  undo-  the  sheriff's  deed. 
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March  31,  1613,  Taltiiian  paid  a  note  of 
CeOO  which  he  had  signed  with  Mr.  Huff 
as  aeeommodation  maker  at  the  Bank  of  Tel- 
luride,  and  the  atttiflimeiit  suit  a^ainet  him 
was  to  recover  on  this  indebtedness, 
that  suit  judgment  wae  obtained  again  at 
ilr.  Huff,  and  the  attached  propt^rty  vi 
sold  on  execution.  Tallman  bid  it  in  ai 
obtained  a  slieriff's  deed  August  IS,  1916. 

Plaintiff  and  her  husband  were  married 
in  Aut^st,  1910,  and  she  claims  her  funda 
which  she  placed  in  his  hands  after  tliei 
were  married,  were  used  lij"  him  In  paying 
for  the  plaoe.  and  that  she  authorizecl  hi' 
to  purchase  it  for  her.  Xone  at  the  wl 
nesses  conflict  in  their  testimony.  Morgai 
the  person  from  whom  the  properly  wt 
pnrphased,  testified,  in  substance,  that  he 
sold  the  propcrtr  to  Mr.  Hnfl^  Soren 
27,  l»n,  for  M,120  in  cash,  and  on  that 
day  ei^eeuted  and  delivered  a  deed  to  him; 
that  October  11.  1B12,  Mr.  Huff  returned 
to  him  the  uorecorrie<i  deed  and  requested 
him  to  destroy  it  and  make  a  new  deed 
his  wife;  that  he  (Morgan)  burned  the 
old  deed  in  the  presence  of  and  at  the 
quest  of  Ml'.  Huff,  and  then  and  there 
executed  and  delivered  to  him  in  its  place 
a  new  deed  to  his  wife  tor  the  property. 
This  second  deed  in  dated  November  22. 
1911,  was  acknowledged  October  11,  1012, 
and  filed  for  record  January  2,  1913, 

Mrs.  Huff  testified  regarding  the  transac- 
tion that  her  husband  attended  to  buying 
the  property  for  her  at  her  request  and 
with  her  money;  Lliat  he  brought  the  dead 
home,  handed  it  to  her,  and  said,  "It  has 
not  bedB  recorded ;  you  will  have  to  have 
it  recorded;  take  care  of  it;''  tliat  she  sup- 
posed it  was  all  right,  and  put  it  away  in 
her  trunk  without  reading  it :  that  as  far 
KB  she  knew  nothing  further  was  done  with 
it,  and  it  remained  there  for  about  a  yi 
that  her  liuaband  went  away,  and  in  getting 
her  affairs  in  shape  after  he  left  she  de- 
cided to  record  the  deed;  that,  if  it  ever 
left  her  poesession  imtil  slie  had  it  recorded, 
ahe  did  not  know  of  it:  and  that  she  nevtt 
knew  that  two  deeds  had  beeu  execut^- 

^Ir.  Huff  conducted  a  saloon  busiueaa  iu 
Xorwood,  and  he  and  his  wife  had  lived  is 
the  house  in  question  some  time  before  il 
was  purchased  from  Morgan,  Shortly  after 
the   purchase   he    left   and   went   to   South 

Mrs.  Huff  testilieil  further,  in  suhatance, 
that  the  property  was  bought  with  her 
funds,  and  that  sbe  in  fact  paid  the  con- 
sideration, although  her  hufband  attended 
to  the  business.  In  accounting  for  how 
and  where  she  obtained  the  money,  tilie  said 
she  had  an  interest  with  her  father  and 
brother  in  live  stock  brought  from  South 
Dakota,  and  that,  as  the  property  was  sold, 
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they  turned  over  lo  her  her  share,  wliieti 
amounted  to  S800;  this  evidence  Is  not  dis- 
puted, and  ie  corroborated  by  other  testi- 
mony; that  she  bad  $25(1  when  they  w*re 
married  that  she  bad  saved  from  nteno- 
graphic  work;  that  her  brother  made  ]>er 
a  wedding  present  of  SlOO;  that  she  boarded 
the  men  who  worked  in  her  husband'e  sa- 
loon, kept  a  cow  and  chickens,  and  euld 
milk  and  eggs,  from  which  sources  com- 
bined, she  saved  up  $200;  that,  instead 
of  depositing  it  in  the  bank,  ahe  tnmed  all 
the  money  over  to  her  husband  It  keep  for 
her,  w-ith  the  nnderstanding  that  it  should 
be  used  in  buying  a  home;  that  after  they 
moved  into  the  Morgan  house  and  had  lived 
there  for  a  time,  slie  decided  she  liked  it, 
and  authorized  him  to  buy  it  for  her:  that 
a)ie  gave  this  money  to  her  husband  to  keep 
for  her,  to  be  used  in  buying  them  B  home: 
and  that  he  told  her  he  had  used  the 
money  in  payinn  for  the  Morgan  property. 
The  court  found  that  plaintiff  fnmished 
the  funds  to  purchase  the  property,  with 
the  understanding  that  the  title  was  to  he 
taken  in  her  name,  and  that  at  tlie  time  of 
the  attachment  levy  it  was  her  property, 
and  not  the  propeily  of  her  hitsband,  that 
no  credit  was  obtained  by  her  husband  on 
account  of  his  supposed  ownership  of  the 
property,  that  she  did  not  take  the  title  for 
the  purpose  of  defrauding  her  husband*a 
creditors,  and  that  she  is.  and  was  at  the 
time  of  the  beginning  of  this  snit.  the  own- 
er of  the  legal  and  equitable  title,  and 
entered  judgment  accordingly. 


Mr.  li.  W.  Allew,  for  plaintiff  in  error: 

The  conveyance  from  Morgan  to  plain- 
tiff was  a  nullity  and  did  not  pass  th» 
legal  title. 

Hutchinson  v.  UutchinsoB,  16  Coin.  34&, 
26  Pac.  814;  Dennison  v.  Bamer,  4»  Colo. 
442,  113  Pac.  519;  Gideon  v,  Gideon.  99 
Kan.  332,  161  Pac.  595;  13  Cyc  723:  8 
R,  C.  U  pp,  1021,  1022;  Sally  v.  Sanditer. 
2  Mill,  Const,  446,  12  Am.  Dee.  687;  Gil- 
bert V,  Bulklev,  5  Conn.  262.  13  Am.  Dec. 
57;  Farrar  v.Varrar,  4  N.  H,  16],  17  Am. 
Dee,  410 ;  Rogers  v.  Rogers,  53  Wis.  36,  40 
Am.  Rep,  766,  10  N-  \V.  2;  Dimmick  y. 
Dimmick,  06  Cal.  323,  30  Pac,  547;  Wey- 
gant  V.  Bartktt,  102  Cal.  224,  36  Pac.  417; 
Howard  v.  Huffman,  3  Head,  662,  75  Am. 
Dec.  783;  Matheson  v.  Matheson,  139  Iowa, 
511,  18  L.R.A.(K.S.)  1167.  117  N-  W.  7-w; 
Tyler  v.  Currier,  147  Cal.  31,  81  Pac.  319; 
Trull  v.  Skinner,  17  Pick.  213;  TbonipsoD 
V.  Thompson,  9  Ind.  323,  68  Am.  Dec.  838. 

The  conveyance  to  plaintiff  was  in  fraud 
of  creditors,  and  void. 

Knapp  v.  Day,  4  Cola  App.  21,  34  Pac. 
lOOS;   Innia  v.  Carpent«r,  4  Colo.  App.  30, 
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M  Pic.  lOllt  First  Nat.  Bftok  t.  Kavana^, 
7  Cola.-  App.  ISO,  43  l>ac.  217:  Bose  v. 
Dnnklee.  12  Colo.  App.  403,  56  I'ac.  342; 
HouM  V.  JfduiBon,  10  Colo.  App.  624.  70 
Pac.  743;  Stockgrowers'  Btuik  v.  NeivtoD, 
13  Colo.  245,  22  Pac.  444;  Crimea  v.  Hill, 
U  Colo.  350,  2S  Pftc.  008;  Gwynn  v.  Butler, 
17  Colo.  114,  28  Pac.  486;  Jlulock  v.  Wil- 
son. ID  Colo.  206,  35  Pm.  532;  Weill  v. 
Schueter-Hax  Nat  Bank,  23  Colo.  534,  48 
Pac  S09;  Helm  t.  Brewater,  42  Colo.  23, 
ns  Pac.  1101 ;  Tibbetto  v.  Terrill,  44  Colo. 
n4.  M  Pac.  OTd;  Thuringer  v.  Trafton,  58 
Colo.  2S0.144Pae.  8Mi  CvlwrF.GnJuni.  3 
Wvo.211,21  Pac.  604:  Anderion  v.Reed,20 
X."  M.  202,  I-R  J.10ISB,  882,  148  Pac.  502. 
Ur.  Bnel  B.  Wood,   for  defendant  in 

Where  a  grantee  in  ui  unre«ord«l  deed 
auirendeTB  to  the  graatpr  hia  int«reBt  in 
(lie  laad  and  retuma  the  deed,  the  grantoi: 
U  thereby  invested  with  such  an  eqititable 
intereat  as  will  be  good  defeDse  to  a  suit 
by  the  graittea  to  eatabliah  title. 

Happ  *.  Happ,  150  111.  1»3,  41  N.  K.  30; 
Sanfurd  t.  Finkkr.  112  HI.  IM;  Uilleepi* 
V.  GUIeapie,  1.^>H  111.  M,  42  N.  £.  305; 
Matbewn  «.  Matk«8on,  16*  Iowa,  611,  18 
UEji.(N.S.)    1167,   117   N.   W.   75*.    , 

The  deed  from  Morgan  to  plaiBtllT  vested 
in    her    the   equitable    title. 

RiiBwIl  V.  Mejrer,  7  N.  D.  336,  47  L.R.A. 
637.  75  N.  W.  268;  2  Jonea,  Real  Prop. 
!(  i2&0:  tiillespie  t.  Gillenpie.  150  HI.  84, 
42  K.  K.  SOu;  Brown  v.  Brown,  142  Iowa, 
125,  120  N.  W.  724;  Hallett  v.  Alexander, 
M  Colo.  37.  34  L.R.A.{N.H.|  328.  114  Pac, 
41KI,   Ann.  Cas.  1012B,  1277. 

G»rTigvcfL,  J.,  delivered  the  opinion  of 
the  court: 

PlaintilT  in  error  argues  four  points: 
First,  that  recording  a  deed  that  hat  b«en 
driirered  it  not  neeeeeary  to  oonvey  title 
to  the  gri^ntee.  and  under  our  decliionithe 
unrecorded  deed  from  Morgan  to  Mr.  Huff 
conveyed  tlie  title  to  tlie  latter;  that  the 
cancelation  and  deetruction  of  the  nnre- 
corded  deed,  under  our  statute  requiring 
flonveyftnces  to  be  in  writing,  did  not  re- 
ntablieb  title  in  Moi^^,  therefore,  when 
be  made  the  second  deed  purporting  to 
fonvey  the  preraiseH  to  Mrs.  Huff,  it  con- 
veyed no  title,  because  the  title  still  re- 
mained in  Mr.  Huff,  notwithstanding  the 
burning  by  Mor^n  of  the  unrecorded  deed, 
and  that  thia  title  wan  attached  and  sold 
on  execution  and  ia  thR  baaix  of  Tallman's 
d«ed;  aecond,  that  the  evidence  doee  not 
nhow  beyond  a  reasonable  doubt  that  Mrs. 
Hnff  famished  the  funds  that  paid  for  the 
premises:  third,  that  if  she  did  furnish  the 
funds,  the  title  was  taken  in  ber  name  for 
the  purpose    of   hindering,    delaying,    and 


defrauding  her  huaband's  creditors,  in 
which  she  participated;  fourth,  that  the 
conveyance  to  her  waa  in  fraud  of  creditors 
and  is  void.  From  the  view  we  are  inclined 
to  take  of  the  matter  a  deciiion  of  the 
flrit  point  diiposei  of  the  case. 

Wlien  Huff  took  the  unrecorded  det-d 
back  to  Morgan  and  requested  him  to  de- 
stroy it  and  make  a  new  deed  to  his  wife, 
to  which  Morgan  consented,  and  then  and 
tJiere  canceled  the  original  deed  by  burn- 
ing it  with  the  mutual  intention  that  it 
shobld  be  destroyed  and  a  new  deed  exe- 
.nit«d  im  its  pkM,  *nd  ttttat  auch  destruc- 
tion of  the  original  deed  Morgan,  at  the 
request  of  Jir.  Haff,  made  a  new  deed  to 
Mrs.  Huff,  the  practical  effect  of  the  trans- 
action waa  the  same  as  if  the  grantor 
had  nwde  tiie  deed  originally  to  Mrs.  Huff; 
and  no  nere  theory  regarding  the  deatnic- 
tion  of  the  original  deed  not  reinvesting 
tlie  grantor  with  title  can  change  the 
pnkctical  effect  of  the  transaction.  The 
voluntary  surrender  and  destruction  cf  an 
Uirecorded  deed  by  the  grantor,  at  the  re- 
QMtt  of  the  grantee,  where  the  intention 
of  all  the  parties  is  to  reinvest  the  title 
i»  the  grantor,  reinveats  the  grantor  witli 
the  whole  title;  at  least,  thU  is  the  prac- 
tical effect  of  such  a  transaction.  Anyhow, 
Mr.   Huff,    after    the    tlcstruotiun    of   the 


itle  at  the 
t  any,  was 
Mr.   Huff, 


deed,  had  no  title  which  he 
Bgainet  anyone,  or  in  any  ci 
qnently  Talbnan  acquired  no 
judicial  sale.  Whatever  trust, 
eatablisbed  in  the  premisee  ii 
was  extinguished  by  operati 
when,  at  his  request,  the  deed  was  ouruea 
and  canceled  by  Morgan,  and  a  new  deed 
in  its  place  executed  to  his  wife.  So  we 
shall  treat  the  case  the  same  as  though  the 
original  deed  waa  made  to  Mrs.  Huff,  and 
give  no  effect  to  the  unrecorded  deed  that 
wai  burned.  We  know  there  are  many 
authorities  holding  the  contrary,  especially 
among  the  older  cases,  but  we  think  the 
trend  of  modern  authority  is  as  above  an- 
nounced. The  fcdiiowijig  eases  tend  to  sup- 
port this  position:  Matheaon  v.  Msthe- 
son.  ISO  Itfwa,  511,  IS  L.lt.A:(KS.»  IIW, 
117  N,  W.  755;  Brown  v.  Brown,  142 
Iowa,  125-133,  120  N.  W.  724;  Happ  v. 
Happ.  156  111.  183,  41  N.  K.  3B;  Gillespie 
V.  Gillespie.  159  111.  84.  42  N.  E.  305; 
Russell  V.  Meyer,  7  S.  D.  335,  47  UR.A.  837, 
75  N.  W.  262;  Farrar  v.  Farrar,  4  N.  H, 
101,  17  Am.  Dec.  411;  Thompson  v.  Thomp- 
son. 0  Ind.  323.  6S  Am.  Dec.  S38;  Howard 
V.  Huffman.  8  Head,  502,  75  Am.  Dec.  783, 
784;  2  Jones,  Bv.  it  420:  Tiedman.  Real 
Prop.   p.   581,   S   741. 

The  disposition  of  this  branch  of  the 
case  eliminates  all  questions  regarding  a 
reaulting  trust  or  preferred  creditors  amj 
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Ri&tterB  ot  a  like  nature  that  bare  been 
argiied,  and  the  only  queation  remaiaing 
is  whether  the  conveyance  to  plaintiff  ie  in 
fraud  ot  creditors  and  void.  Upon  this 
point  the  case  in  ao  veiy  close  to  the  Imr- 
der  line  that  we  would  not  disturb  a,  find- 
ing of  the  court  cither  way.  Because  we 
might  have  found  differently  had  we  been 
the  trier  of  the  facta  makes  no  difference. 
It  wsa   the  province  of  the  trial  court  to 


Annotation — Effect  of  destructioa  or  cancdalimi,  or  redelivoy  to  gnmtor 
for  that  porpou,  of  dclirwed  bvt  naroeorded  do*d. 


paBB  upon  the  questions  of  fact,  and  while 
it  it  true  there  is  no  conflict  in  the  testi- 
mony and  some  of  it  is  quite  uosatisfae- 
tory,  still  we  do  not  feel  that  the  Hndiug 
is  so  unsupported  by  the  evidence  as  to  re- 
quire a  reversal  as  a  matter  of  law. 
The  judgment  is  therefore  affirmed. 

mil,  Ch.  J.,  and  Soott,  J.,  coacnr. 


The  earlier  decisions  upon  the  ques- 
tion above  stated  are  (wllected  in  a  note 
in  18  L.R.A.(N.S.)  1167,  and  a  supple- 
mental note  in  34  L.B.A.(N.S.}  495. 

In  the  following  subsequent  decisions 
the  courts  have  found  occasion  to  re- 
state the  familiar  doctrine  that  the 
title  to  real  estate  is  not  affected  by  the 
accidental  loss  or  destruction  of  a  duly 
executed  and  delivered  hut  unrecorded 
deed  (White  V.  Moffett  (1913)  108  Ait 
490,  158  S.  W.  505),  or  by  the  fact 
that  the  grantor  obtained  possession  of 
and  destroyed  the  deed  without  the 
grantee's  consent  (King  v.  PVagley 
(1912)  19  Oal.  App.  735,  127  Pae.  813; 
Haviee  v.  Havice  (1913)  257  HL  393, 
100  N.  E.  923;  Metropolitan  Trust  & 
Sav.  Bank  v.  Perry  (1913)  269  BL  183, 
102  N.  E.  218;  Hays  v.  Dean  (1917)  — 
I»w»,  — ,  164  N.  W.  770). 

The  rule  that  a  grantor,  having  parted 
with  his  title  by  a  good  and  sufficient 


deed,  duly  delivered,  cannot,  of  his  own 
accord,  without  the  consent  of  the  party 
in  interest,  destroy  or  suppress  his  deed, 
and  thereby  reinvest  hims^  with  the 
title  so  conveyed,  is  strictly  one  of  law, 
and  will  he  enforced  in  all  law  aetioos 
where  the  facts  bring  them  within  its 
scope;  but  where  an  unrecorded  deed  is 
by  the  parties  surrendered  or  canceled 
by  mutual  consent,  with  the  idea  of  re- 
investing the  grantor  with  the  title  he 
has  conveyed,  equity  will  give  effect  to 
such  transaction  so  far  as  to  declare 
such  grantor  the  equitable  owner,  and 
estop  the  original  grantee  and  those 
claiming  through  or  under  him  from  as- 
serting title  under  the  snrrendered  deed. 
Hays  V.  Dean  (Iowa.)  supra. 

And  there  is  no  sound  reason  for  re- 
fusing to  apply  the  same  mle  where  a 
deed  has  been  lost,  and  the  parties  treat 
it  as  having  been  surrendered  and  can- 
celed.    Ibid.  E.  S.  O. 
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FREDERICK  KRAFFT,  Pill,  in  Err, 


(240  Fed.  910.) 

War  —  Eeplonofe  .\ct  —  elements  ot 
gulU. 

1.  The  success  of  tlie  attempt  need  not 
be  shown  to  warrant  conviction  under  the 
act  of  Congress  providing  that  whoever  shall 
wilfully  attempt  to  cause  insubordination, 
disloyalty,  mutiny,  or  refusal  of  duty  in 
the  military  and  naval  forces  of  the  United 
States  shall  l>e  punished. 

For  other  caaea,  tee  War,  in  Dig.  1-52  N,  8. 
Evidence  —  esplona^  —  snfflclencr- 

2.  A  public  speaker  of  prominence,  who. 

Note.  —  For  decisions  under  the  Kspion- 
age  Act  of  June  15,  1917,  see  annotation 
following  this  ease,  post,  411),  and  references 
therein  to  annotation  on  related  questions. 
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with  deliberation,  addresses  from  a  plat- 
form In  a  populous  city  a  crowd  composed 
In  part  of  soldiers  in  the  uniform  of  tho 
United  States  when  that  country  is  at  war, 
to  tlie  effect  that  the  government  could  not 
compel  troops  to  cross  the  sea^,  that  such 
au  attempt  was  a  damned  shame,  tliat  the 
people  should  have  a  right  to  vote  on  the 
question,  may  be  found  to  be  guilty  of  an 
attempt  to  cause  in«Ubordination,  disloyal- 
ty, mutiny,  or  refusal  of  duty  in  the  mili- 
tary or  naval  forces  of  the  United  Statea. 
within  the  meaning  of  the  Federal  BBpion- 

For  other  caee»,  ate  Etidence,  XII.  f,  in  Dig, 

Evidence  —  previous  utterances. 

3.  Upon  the  trial  of  one  for  violation  of  the 
Eapionsge  Act  by  attempting  to  incite  in- 
Bulicirdination  in  the  military  forces  of  the 
United  States,  evidence  is  not  admissible 
that,  at  a  previous  time,  accused  ba^  stat- 
ed that  he  was  in  Fafor  of  war  with  Ger- 

For  other  cnaea,  tte  SvidemM,  SI.  fc,  in  Dig. 

1-52  N.  a.  .__  , 
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S«B>e  ^  opiBtoB  as  to  bow  t«r  nnlfonk 
GOBid  be  reeocnlaed. 

4.  Upon  trUt  of  one  for  ktUrapting  to 
incite  imubordiiution  in  peraona  in  the 
miliUiy  servica  of  the  United  States  by 
■ddrewiog  n  crowd  conUining  soldiers,  from 
a  raised  platform  in  a  public  street,  evi- 
dence is  admisaible  as  to  how  far  awa;  one 
itiujd  recognize  a  uniform  under  the  rondi- 
tions  ander  which  he  artfd. 
Far  other  eatei,  ttt  Eindenee,  X/.  t,  in  Dig. 

1-52  N.  8. 

(April   flS,   191S.) 

P  RROB  to  the  DUtrict  Court  of  the  United 
1j  States  for  the  District  of  New  Jerasj 
(Davis,  District  Judge),  to  review  s  judg^ 
ncni  coavii-tiBf  defendant  of  violation  of 
the  Eapioaage  Act  by  attempting  to  oauM 
io4ubordinetion  in  the  military  forces  of 
the  United  Ktates.    Affirmed. 

The  bets  ar^  stated  in  the  opinion. 

Aiigued  before  Bwflhigton.'  McPheraoB, 
and  Wool  ley.  Circuit  Judges. 

UesarB.  Henrr  CmfImib,  Harvlaon  P. 
LlBdabBrr  and  MoFTis  Ulllfislt  for 
plaintiff  ia  error; 

Ther*  U  no  proof  that  defendant  utbrred 
the  word*  efaarged  in  the  indictment. 

People  V.  UaTLB,  1  Wheeler,  C.  C.  23JI] 
(lendron  Iron  Wtieel  Co.  v.  8antactii,  IT 
Ubio  a  C.  728,  8  Ohio  C.  D.  678;  Chicago 
Cottage  Organ  Co.  v.  CaldweU,  94  lows, 
aM.  03  N.  W.  336:  United  Htatea  v.  Biahop, 
M  C.  C.  A.  123,  126  Fed.  1B3;  Phenix 
Inri.  Co.  r.  Kerr.  ««  L.R.A.  569,  M  C.  C. 
A.  251.  129  Fed.  723;  Mandelbaum  v.  Swift, 
134  III.  App.  CT8;  Illinois  G.  H.  Ck>.  v. 
Long.  —  Kt.  —,  12S  8.  W.  800;  Hatcher 
T.  PennsTlvania  R.  Co.  SO  N.  J.  L.  227,  M 
.\t1.  503;  Huff  V.  Welch,  115  Va.  74,  78  8. 
E.  973. 

Even  it  the  statements  charged  ^ainat 
defendant  in  the  indictment  were  supported 
by  proof,  tlH^  would  net  coastitnte  an  of' 
feme  uader  the  statute. 

The  Ben  R.  67  C.  C.  A.  290,  134  Fed.  7B4; 
United  States  v.  Stam,  17  Fed.  436;  Field 
T.  United  SUtea,  69  C.  C.  A.  668,  137  Fed.  8; 
Inleratate  Drainage  k  Invest.  Co.  v.  Free- 
born  Connty,  86  C.  C.  A.  632,  168  Fed.  270; 
United  States  v.  Goldenberg,  16S  U.  S.  BS, 
42  L.  ed.  394,  ]8  Sup.  Ct.  Rep.  3;  Atlantio 
Coast,  Lane  R.  Co.  r.  United  States,  04  C. 
C.  A.  36.  108  Fed.  175;  United  States  T. 
Musgrave,  100  Fed.  700;  St.  Louia  &  S.  F.  R. 
Co.  r.  Delk,  86  C.  C.  A.  05,  16S  Fed.  931, 
14  Ann.  Caa.  233;  United  States  v.  Jack- 
son. 75  C.  C.  A.  41,  143  Fed.  783;  United 
States  V.  Kakoahims,  87  C.  C.  A.  64S,  100 
Fed.  842;  Church  of  the  Holy  Trinity  v. 
United  Statei,  143  U.  S.  457.  86  L.  ed. 
226.  12  Sup.  (^.  Rep.  611;  United  SUtes 
I,  Palmer,  3  Wheat.  010,  4  L.  ed.  471;  Unit- 
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ed  States  v.  Union  P.  R.  Co.  91  U.  8.  72. 

55  L.  ed.  224;  Mason  v.  Cranhury  Twp.  68 
y.  J.  L.  149,  fi2  AtL  569. 

There  waa  no  proof  that  defendant  ea'nsed 
or  attempted  to  eaaae  insubordination,  dii- 
loyalty,  mutiny,  or  refusal  of  duty  in  the 
military  service  of  the  United  Statea. 

GrifSn  v.  Thompson,  202  X.  Y.  104,  9S  N. 
K.  7;  Field  v.  United  UUtea,  69  C.  C.  A. 
MS,  137  Fed.  6;  The  Ben  R.  CT  0.  C.  A. 
280,  134  Fed.  784;  United  Statee  v.  Stam, 

17  Fed.  436. 

Tliere  is  no  proof  that  he  committed  the 
acta  charged  against  him  wilfully. 

Ilazle  V.  Southern  P.  Co.  173  Fed.  431; 
Fdton  V.  United  SUtea,  96  U.  8.  600,  24  L.. 
ed.  87S;  StaU  v.  Orasale,  74  Uo.  App.  S13; 
StaU  V.  Preston,  34  Wia.  675. 

Evidence  to  the  effect  that  defendant 
oauld  reoogblte  the  soldiers  alleged  to  have 
>en  in  his  audiencs  was  inadmiteible. 

IT    Cyc.    103. 

Meeera.  Charles  F.  Iiyiuih  and  Aadvew 
J.  Sieelman,  for  defendant  in  error; 

The  jury  by  ita  verdict  fouad  that  de- 
faodant  uttered  the  words  clkarged  in  the 
indictment,  and  the  queatiou  should  be 
eonaidered  by  this  oourt  only  so  far  as  to 
aactnrtain  whethw  there  was  kay  legal 
proof  in  lupport  thereof. 

Ummpton  v.  United  SUtes,  13B  U.  S. 
aai,  34  L.  ed.  958,  11  Sup.  Ct.  Rap.  365; 
Moore  r.  United  State*.  160  U.  8.  02,  37  L. 
ed.  998,  14  Sup.  OL  Bop.  86;  Humea  v. 
United  States,  170  U.  S.  213,  42  Ij.  ed.  1012, 

18  Sup.  Ct.  Rep.  602;  MacDooald  t.  United 
State*,  12  C.  C.  A.  339.  24  U.  8.  App.  25,  63 
Fed.  429;  Anderson  *.  Territory,  0  Aria.  186, 

56  Pac.  717 ;  Hyde  v.  Territmy,  8  Okla.  60, 
56  Pac.  862;  Kellogg  v.  United  States,  43 
C.  C.  A.  170,  103  Fed.  20O;  Bandy  ». 
United  States,  157  C.  C.  A.  304, 245  Fed.  98: 
Armstrong  v.  State,  IT  L.R.A.  484,  note; 
Qoldman  v.  United   States,  245  U.  8.  4T4, 

Z  U  ed.  410,  38  Sup.  Ct,  Rep.  lOfl. 

The  statements  allied  to  have  been  made 
by  defendant  under  the  circnmataneea 
charged  and  proved  eonsCitttte  an  offense 
under  the  statute. 

36  Cyc.  1100;  Thomley  v.  United  States 
113  U.  S.  310,  28  L.  ed.  990,  6  Sop.  (^ 
Rep.  481;  United  States  t.  O^ler,  106  U. 
B.  244,  26  L.  ed.  9Sa;  I^ke  County  v.  Rol- 
tins,  130  U,  S,  602.  32  L.  ed.  1060,  9  Sup. 
Ct.  Rep.  651 ;  Re  Downing,  6  C.  C.  A.  675, 
14  U.  S.  App.  434,  56  Fed.  470;  Church  of 
the  Holy  Trinity  v.  United  States,  143  U.  S. 
457.  38  L.  ed.  226,  12  Sup.  Ct.  Rep^  611; 
li-ield  V.  United  States,  60  C.  C.  A.  6<i8,  137 
Fed.  «;  Be  Gardiner,  4  G.  C.  A.  155,  14 
U.  S.  App.  8,  63  Fed.  1013;  United  States 
V.  jBcItson,  75  C.  C.  A.  41,  143  Fed.  783; 
United  SUtea  v.  Goldenberg,  168  tl.  8.  M, 
42  L.  ed.  M4,  IS  Sup.  Ct.  Rep.  3. 


logic 
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VMiether  d« fends ut  wilfully  committsd 
the  acta  chSTged  was  a  question  of  fact, 
founded   on   evidence,   and   may   not   be  re- 

40  Cyc.  938;  United  StatM  t.  Sugar 
24G  fed.  804;  United  States  t.  Boyd,  46 
Fed.  asi;  Spurr  v.  United  States,  174  U. 
S.  728,  734,  43  L.-ed.  1150,  1152,  19  Sup. 
Ct.  Rep.  B12;  Felton  v.  United  States,  90 
U.  S.  899,  702,  24  I.,  ed.  875,  878;  United 
.States  V.  Union  P.  R.  Co.  84  C.  C.  A.  433, 
109  Fed.  66;  Potter  v.  United  States,  165 
U.  8.  438.  446,  39  L.  ed.  214,  217,  15  Sup. 
Ct.  Rep.  144;  United  States  v.  Pierce,  245 
Fed.  878. 

It  was  not  necessary  to  prove  that  the 
United  Statea  or  its  aervioe  was  actually 
injured. 

United  States  v.  Pierce,  aupia ;  Crumpton 
T.  United  States,  138  U.  S.  361,  34  L.  ed. 
96S,  11  Sup.  Ct.  Rep.  363. 

Bnffington,  Circuit  Judge,  delivered  the 
opini<»i  of  the  court: 

In  the  court  below  Frederick  KraUt 
fharited  with  the  violation  of  g  3  of  t^e 
Act  of  June  15,  1917,  wliicli  i«ovides; 
"\Mioever,  when  the  United  Statee  ia  at 
war,  shall  wilfully  cause  or  attempt  to 
cause  insubordination,  disloyalty,  mutiny, 
or  refusal  uf  duty,  in  the  military  or  n&val 
forces  of  the  United  States,  .  .  .  shall 
he  punished  by  a  flne  of  not  more  tluui 
$10,000,  or  imprisonment  far  not  roore  than 
twenty  years,  or  both."  [40  Stat,  at  L.  219, 
chap.  30,  Comp.  Stat.  — ,  §  10,213c.] 

The  indictment  contained  four  counte, 
the  first  at  which  charged  defendant  with 
■'knowingly,  wilfully,  and  unlawfully  at- 
tempting; to  cause  insubordination  in  the 
military  and  utiva!  forces  of  the  United 
Statea,  in  that  he,  the  said  Frederick  Krafft, 
did  then  and  there  apeak  to  Martin  T.  Gun- 
ning, corporal  in  Company  K,  P^rst  New 
Jersey  Infantry,  who  had  been  duly  muster- 
ed into  the  military  service  of  the  United 
Statee,  and  Albert  Barton,  corporal  in  the 
First  New  Jersey  Infajitry,  who  had  been 
duly  mustered  into  the  military  service  of 
Uie  United  Stetes  and  divers  other  persons 
who  were  members  of  the  military  forces  of 
the  United  States,  end  did  then  and 
there  say:  'I  can't  see  how  the  gov- 
ernment can  compel  troops  to  go  to 
France.'  'If  ft  was  up  to  me,  I'd  tell 
them  to  go  to  hell.'  'It's  a  damn  shame.' 
'I  can't  see  why  the  Socialists  here  have  not 
the  same  rights  as  in  Germany.'  'They  send 
their  own  Senators  down  to  Wafhington, 
■nd  they  will  not  let  the  people  do  it' — 
and  divers  other  tvords  and  aentencps  which 
are  to  the  grand  jury  unknown."  The 
count  concluded  with  the  averment  that  this 
was  done  "with  the  intent    of  him.  the  said 
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Frederiek  Srafft,  to  influence,  persuttde, 
and  cause  the  said  persona,  who  were  mem- 
bers of  tbe'militery  forces  of  the  UnrteJ 
States,  to  become  insubordinate,  contrary 
to  the  form  of  the  statute,"  etc.  The  sec- 
ond count  averred  KrafTt  had  used  the  same 
words  and  in  tike  hearing  with  intent  '"to 
influence,  persuade,  and  cause  the  said  per- 
sons, who  were  members  at  the  military 
forces  of  the  United  States,  to  become  dis- 
loyal to  the  United  States,"  etc.;  the  third 
count  charged  him  with  intent  '*to  influence, 
persuade,  and  cause  the  same  the  said  per- 
sons, who  were  members  of  the  military 
forces  of  the  United  States,  to  mutiny,  to 
the  injury  of  the  military  aerviee  of  the 
United  States;"  and  the  fourth  count,  with 
Intent  "to  influence,  persuade  and  cause 
the  said  persons,  who  were  memlma  of  the 
military  forces  of  the  United  States,  to 
refuse  to  do  the  duties  imposed  on  them 
as  such  members  of  the  military  forces  of 
the  United  Stetea,  to  the  injury  of  the 
United  Stetes,"  etc. 

To  this  indictment  the  dsfendajit  pleaded 
not  guilty.  The  jury  heard  th«  proafs, 
which  ctHisisted  of  five  witncsaM,  all  oi 
whom  were  enllated  men,  and  who  w«re 
present  on  the  occasion  when  Kraflt  it  al- 
leged to  have  used  the  words  charged,  and 
who  were  called  on  behalf  of  the  govern- 
ment, and  also  the  testimMiy  of  the  de- 
fendant and  twelve  other  witneeses,  whoae 
testimony  was  to  the  effect  that  KraUt  h*d 
not    nsed    (he    language    speciAed    in    th« 

At  the  conclusion  of  the  tastinony  the 
defendant,  who  was  represented  hy  ttble 
counsel,  asked  the  eouct  to  direct  a  verdict 
of  acquittal  on  the  ground,  inter  aJia,  that 
'tlie  facte  or  statemeats  charged  in  the 
indictment  do  not  show  any  intent  to  cause 
the  thing  charged!  that  is,  inaubordina- 
I,  disloyalty,  mutiny,  or  refuaal  of  duty. 
That,  while  tiuy  may  produce  certain  re- 
sults, there  is  nothing  in  the  words  them- 
selves that  tends  to  produce  that  result, 
to  the  Butent  of  chargii^  intent,  which  is 
a  necessary  element  in  the  charge.  That 
there  is  no  proof  in  this  case  that  the  de- 
fendant made  these  statements  with  the 
intent  to  do  the  things  riiarged  in  the 
four  counte  of  the  indictment;  that  ia. 
with  intent  to  cause  iusnbordination  in 
the  army,  or  with  intent  to  cause  disloyalty 
in  the  Army,  or  with  intent  to  cause 
mutiny  in  the  Army,  or  with  intent  to 
i  refusal  of  duty  in  the  Army.  And 
I  submit  that,  without  intent  being  pstab- 
lished  by  the  aflinnative  case  of  the  govern- 
ment, no  conviction  can   lie." 

As  further  ground  to  support  such  re- 
quest for  binding  instructions  of  acquittal. 
the    defendant    contended;   "That    the    evi- 
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deD««  cannot  be  complete  until  it  l«  sbown 
that  these  thingH  are  t«  the  in j 017  of 
the  service  of  the  United  States,  .  .  . 
and  thkt  there  is  no  eridnrn  ohowing 
th(t  such  injnr^  has  occurred  to  the  service 
of  the  Unhpd  Slat«a.  Asanmint;  that  the 
Konts  were  uiid,  there  >«  no  evidence  that 
the  words  had  any  more  ctTect  than  to 
cause   a   disturbance   tn   the   crowd." 

This  request  the  court  denied,  aaying; 
''A.*  I  view  it,  there  are  real!)'  tno  quM- 
liom.  both  of  which  are  jury  qu««titins. 
The  Artt  question  is  whether  or  not  the 
defendant  apoke  tlie  words  which  are  al- 
lei^d  ia  the  indictment  and  which  he  is 
charged  with  apeabing.  If  he  did  not, 
thai  ends  the  case.  Tlie  jury  will  d^ 
termine  whether  he  did  that  or  not. 
Second,  if  he  did,  what  was  the  Intent  In 
bis  own  mind  In  npeaking  themT  What 
elfect  did  he  [ntend  that  tliey  nhould  have 
upon  those  who  listened,  who  were  already 
in  the  service,  or  might  possibly  be  eolled 
into  the  ssrrice;  and  it  seema  to  me  that, 
under  the  cirni  in  stances,  that  should  be 
deiennined  by  the  jury.  Therefore,  your 
mution    will   be   denied,   and   an   exceptian 

This  holding,  viz..  that  there  were  two 
questions  of  fact  inrolvcd,  frat,  were  the 
words  charged  apoken  ?  and,  secondly,  if 
spoken,  what  wax  KralTt's  intention  in 
speaking  tliem  —  What  effect  did  KralTt. 
intend  tliey  should  have  on  tboie  hearing 
I  hem!  was  after  waf da  embodied  in  the 
rharge    which    ia   printed    in    full    on    the 

1  "The  action  which  you  have  been  called 
upon  to  try  is  an  indictnHnt  fonad  by  a 
eraDd  jury  in  this  dtatrkt  agaiast  the  de- 
iendant,  Frederick  Krafft,  for  tba  violation 
of  an  act  of  CM^reia  ^proved  June  15, 
191T,  whieli  providca,  among  other  thinf^ 
that  whoever,  when  tha  United  States  is  at 
war,  shall  wilfully  eauM  or  attwnpt  to  canoe 
insubordi nation,  disloyalty,  mutiny,  or  re- 
fusal of  duty,  in  the  aiilitary  or  naval  aerr- 
ire.  is  guilty  of  the  crime  which  this  statute 
dmounc«8. 

"It  kaa  been  admitt«d  that  the  United 
States  is  at  war.  There  are  two  oonsldera- 
tiona  which  enter  into  every  verdict,— the 
law  and  the  facts.  The  law  is  exclusively 
for  the  court;  the  jury  have  not  any  buai- 
neas  with  it,  exoept  aa  it  is  laid  down  by  the 
rourt.  and  it  is  the  duty  of  the  jury  to 
accept  the  law  as  tbe  OMirt  deflnea  it.  The 
court  alone  is  reeponslble  for  accurately 
expounding  the  law  t«  you.  The  facts  are 
exclusively  for  the  jury,  and  the  jury  are 
to  Asd  what  the  faots  were  frinn  the  evi- 
dence, and  then  deterwiae  whether  or  not, 
under  the  testimony  and  the  law  a»  laid 
down  by  the  oonrt,  the  defendant  is  guilty 
or  not  guilty.  'Insubordination'  is  dsftned 
by  the  Standard  Wctionary,  one  of  the  heat 
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In  thus  eonflning  the  Jury  to  the  two 
itaues  epeeiAed  above,  the  court  in  effect 
denied  the  contention  of  defendant's  coun- 
ael  that,  to  constitute  the  crime,  the 
government  was  required  to  go  farther, 
and  show  net  only  that  the  words  were 
used  with  the  Intent  to  effect  inanbor- 
dination,  disloyalty,  mutiny,  or  refnsal 
of  duty,  but  that  they  actnally  did  pro- 
duce that  effect,  and  ininred  the  United 
States  sen,-lcp.  Did  the  court  commit 
error  in  ao  holding?  Was  it  ntpcsiary 
for  the  government,  not  only  to  »ho«-  the 
defendant  used  the  words,  not  only  that 
he  used  them  with  inteiit  to  cause  in- 
subordination, but  that  his  counsel  and  pur- 
pose actually  caused  mutiny,  intiubordina- 
tion,  disloyalty  or  refusal  to  obey  orders? 
We  cannot  accept  tliis  view.  Indeed, 
the  clear  atateaient  of  Che  defendant's 
proposition  is  its  best  refutation,  for 
if  that  position  be  sound  the  defend- 
ant's guilt  would  be  determined,  not 
by  what  he  did  in  the  way  of  counseling 
disloyalty,  but  in  what  his  hearers  did 
in  the  way  of  following  his  directions. 
In  other  words,  the  defendojit  could  do  all 
in  hia  power  to  bring  about  dlaloynlty. 
but  aa  long  as  he  did  not  succeed  he  com- 
mitted no  crime;  but,  if  hix  counsel  in- 
duced action,  and  that  action  resulted  in 
insubordination  or  mutiny,  then  what  the 
defendant  did  by  way  of  counsel  was  later 
made  a  crime  by  the  person  who  followed 
his  eounael.  Manifestly.  Congress  had 
no  such  purpose  in  view,  nor  can  the  simple 
and  plain  w-ords  of  the  act  be  given  surh 

authorities,  aa  being  'the  state  of  being  in- 
subordinate; disobedience  to  constituted  au- 
thority.'— which,  under  this  statute,  ia  the 
military  or  naval  authorttv.  'Dlnlovalty'  is 
defined  hy  the  name  authority  to' be  the 
etate  of  being  disloyal;  unfaithful  to  one's 
government,'— and  in  this  case  tt  would  b« 
disloyalty  or  unfaithfulnesB  to  the  con- 
stituted military  or  nat^  anthoritlea. 
'Mutiny'  means  'to  rise  agai«sl  lawful  01 
conatitnted  authority,  particularly  In  the 
naval  or  military  Krvice.'  'Refusal  ol 
duty'  in  'to  reject  or  refuse  to  perform  the 
duties  imposed  by  the  military  or  naval  an- 
thoritiee.'  Now,  the  question  for  yon  gen- 
tlemen to  deiterraine  is  whether  or-'llot  the 
defendant  caused  or  attempted  to  cause  in- 
subordination, disloyalty,  mutiny,  or  re- 
fiiaai  of  duty,  aa  I  have  dednsd  those  words 
to  you.  In  your  consideration  of  tbe  fauts, 
and  in  reaching  your  verdict,  I  charge  yon 
that  the  defendant  ia  presumed  to  be  inno- 
cent until  proved  to  be  guilty  beyond  «  rea- 
sonable doubt,  A  reasonable  doubt  meanx 
a  doubt  that  ia  founded  in  reaacm  and  ariaee 
from  the  evidence.  So,  gentlemen  of  the 
jury,  you  are  limited  to  the  evidence  in 
your  oMiaideration  of  this  eaae,  and  yonr 
verdict  ahould  be  founded  upon  nothing  else 
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meaning.  In  that  regard  the  statute  does 
not  specify  the  nritiDgs,  speech,  or  in- 
deed the  kind  of  me&na  to  be  uaed;  it 
tnakes  one  compreheiiBive,  inclUBive  crime, 
— "whoever,  when  the  United  States  is  at 
war  shall  cause."  That  means  actually 
cauae,  succeed  in  CHusing;  that  is  one 
crime  the  statute  apecifles,  and  ako  who- 
ever shall  wilfully  "attempt  to  cause" 
is  put  on   the  same  atatuH. 

Both  "wilfully  causing"  ajid  "wilfully 
attempting  to  cause"  are  by  the  statute 
made  alike  criminat;  aud,  such  being  the 
case,  the  attempt  to  cause  being  forbidden, 
as  well  as  the  cauaing,  there  is  no  ground 
to  construe  or  apply  this  atatute  on  the 
theory  that  insubordination,  mutiny,  or 
disloyalty    must    be    effected.     To   bo    hold 

than  that, — not  upon  prejudice,  sympathy,  i 
or  any  outside,  extraneous  matter.  Your  I 
finding  of  the  facts  should  be  determined  hy 
what  YOU  have  heard  in  this  courtroom 
from  sworn  witnesses  whom  you  have  seen. 
You  have  listened  to  them;  you  have 
watched  them,  both  for  the  government  and 
for  the  defense;  and  it  is  within  your  prov- 
ince to  pass  upon  the  credibility  of  those 
nitnasaes.  whetiier  you  are  going  to  be- 
lieve this  one  or  the  other  me, — whether 
this  one  was  deliberately  misrepresenting 
or  the  other  one,  or  whether  this  one  or 
that  one  is  mistaken.  You  are  to  pass 
upon  their  credibility,  and  upon  the  weight 
which  jou  are  going  to  ^ive  to  their  testi- 
mony, and  find  your  verdict,  not  upon  theit 

their  creed,  but  upon  the  evidence  which 
was  preseDted  before  you.  Politics  here  and 
there  crept  in;  but,  gentlemen  of  the  jury, 
it  has  no  place  in  your  consideration.  You 
are  to  shut  your  eyes  to  ffvery  last  thing 
except  the  testimony  which  was  presented 
before  you,  and  in  deliberating  upon  that 
use  your  common  sense  and  all  the  brains 
that  God  has  given  you,  without  prejudice, 
without  partiality,  and  mete  out  to  this 
defendant  what  law  and  justice  require. 

"An  indictment  is  a  charge  against  a 
person.  The  government  contends  that  the 
defendant  violated  this  statute  in  causing; 
or  attempting  to  cause  Insubordination, 
lltat  you  will  find  in  the  first  count.  By 
'count'  I  mean  a  separate  charge.  A  bill 
oE  indictment  is  based  on  one  or  more 
charges,  which  charge  that  the  defendant 
violated^ the  law  in  this  particular  or  in  the 
other  particular,  and  the  separate  charges 
are  what  are  called  counts.  The  first  count 
charges  as  I  have  stated  to  you.  The  second 
count  charges,  in  substance,  tliat  the  defend- 
ant violated  this  statute  in  causing  or  at- 
tempting to  cau-ie  disloyalty  in  the  military 
or  naval  forcea  iil  t)ie  United  States.  The 
third  count  ie  tliat  he  caused  or  at- 
tempted to  cause  mutiny  in  the  military  or 
naval  foroee,  to  the  injury  of  the  govern' 
inent;  and  the  fourth  count  is  that  he 
<:aueed  or  attempted  to  cause  refusal  of 
iluty  in  the  military  or  nava)  forces  of  the 
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would  be  to  defeat  the  whole  purpose  of 
the  atatute.  For  the  purpose  of  the  stat- 
vhole  was  not  to  wait  and  see  if 
the  seed  of  insubordination — in  this  casF, 
sown  in  August  in  Newark;  at  a  later 
date,  in  some  camp— sprang  into  life  and 
brought  forth  fruit,  but  it  was  to  prevent 
the  seed  from  being  sown  initially.     More- 

;r,  it  ia  clear  that  this  new  statute  was 
enable   the  civil   courts   to  prevent   the 

ving  of  the  seeds  of  dif^loyalty,  for  tvitb 
the  fruits  of  disloyalty,  to  which  a  nais- 
guided  soldier  might  bo  led  by  the  dis- 
toyal  advice,  the  military  court-martiaJ 
already  provided  was  sufficient.  Th« 
statute  was  not  Addressed  to  the  mis- 
guided  man  who  was  in  the  service,  iMit 
waa     manifeatly    to     include     anyone — for 

United  States,  to  the  injury  of  the  aame. 
If  he  did  that,  gentlemen  of  the  jury,  he 
is  guilty.  If  he  did  not  do  it,  he  is  not 
guilty.  It  is  for  you  to  determine  whether 
or  not  he  did.  In  your  deliberations  titers 
will  be  two  questions  which  you  will  have 
to  decide.  The  government  charges  that  he 
violated  the  statute  in  the  ways  in  which  it 
is  charged  in  the  indictment  hy  the  utter- 
ance of  these  words  at  the  time  and  place 
which  has  been  testified  before  you;  *I  can- 
not see  how  the  government  can  compel 
troops  to  go  to  France.  If  it  waa  up  to 
me  I  would  tell  tliem  to  go  to  hell.  It  in 
a  damned  shame.  1  cannot  see  why  Social- 
ists here  have  not  the  aame  rights  as  in 
Germany.  They  send  their  own  Senators 
down  to  Washington  to  vote  on  conscrip- 
tion, and  they  will  not  let  the  people  do  it.' 
"The  first  question,  gentlemen  of  the  jury, 
which  you  will  have  to  determine,  ia  wheth- 
er or  not  the  defendant  said  these  word-*. 
If  he  did  not,  that  ends  the  case,  and  your 
verdict  should  be  not  guilty.  If  yon  should 
reach  the  conclusion  that  he  did  say  those 
words,  then  a  further  question  arises,  And 
that  is:  What  did  the  defendant  intend  by 
the  use  of  those  words?  As  a  matter  of 
law,  it  would  not  be  sufficient  for  him  to 
say  those  words,  vrithout  intending  wilful- 
ly to  cauae  insubordination,  disloyalty,  mu- 
tiny, or  refusal  of  dnty,  or  some  of  them, 
in  <vder  to  constitute  euilt.  In  order  to 
hold  the  defendant  guilty,  he  must  have 
said  those  words  with  the  intention  of  ac- 
complishing some  one  of  those  things.  Now, 
t^at  might  be  accomplished  by  speakinf;  di- 
rectly to  soldiers  who  were  in  the  mititarv 
forces  of  the  United  States.  It  might  he 
aCcompHshed  by  speaking  to  a  crowd  partly 
composed  of  those  who  were  subject  to  draft 
and  might  be  called  thereafter.  It  is  for 
you,  from  all  the  facts  which  have  been  tes- 
tified to,  to  determine,  first,  whether  or  not 
the  defendant  used  the  words  which  he  is 
alleged  and  charged  to  have  used.  If  vou 
find  that  he  did.  then  it  is  for  yon  to'de- 
tennine  with  what  intention  he  used  those 
n-ords,  because,  if  he  did  not  use  those  words 
wilfully  and 
attempt  to  c 
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''whoever''  U.  «  broad,  inclusive  word — 
»lio  in  &By  waj  wilfully  created  or  at- 
[eispted  to  causa  insubordination'  Clear- 
ly the  eourt  below  wa«  right  in  holdiug 
that  if,  in  faet,  the  defendant  luwd  the 
language  alleged,  and  if  bis  purpose  was 
nilful  to  causa  iosubordinatitw,  tlien  the 
•tatdte  was  Tio}ated.  Clearly  it  was  riglit 
in  holding  that,  to  constitute  the  crime 
St  the  start,  it  was  not  necasBary  for  that 
wilful  purpose  to  succeed. 

Turning  to  the  charge  of  the  court,  we 
irotp.  first,  that,  in  pursiiauce  of  its  duty  to 
expound  Uie  law,  the  rourt  quoted  the 
statute  in  full,  and  then  erplabed  to  the 
jury,  in  words  to  wliich  uo  exception  can 
lie  t*ken,  what  constituted  insubordina- 
tion,   dialoyslty,    mutiny,    and    refusal    of 

tr,  mutiny,  or  refusal  of  duty,  as  I  liavi' 
defined  them  to  you,  he  is  not  guiltv;  but, 
if  he  did.  then  he  U  guilty. 

"I  have  tried  to  make  the  law  governing 
(be  case  plain  to  you  gentlemen.  The  eonrt 
has  no  idea  aa  to  the  facts.  If  he  had,  he 
would  not  tell  you;  that  is  your  busineaa. 
You  will  therefore  retire  and  bring  in  your 

"I  have  several  requests  here  from  the 
defendant.  The  first  request  I  think  I  have 
■covered;  the  second  1  have  roTered;  the 
third,  fourth,  and  fifth  I  have  covered.  In 
fact.  I  think  i  have  covered  all  of  then, 
except  the  last  one.    la  that  right,  Mr.  Liii- 

■'Slr.  Lindabuij:  Yea. 

"The  court:  Then,  as  I  understand  it, 
(hev  are  all  withdmwn,  esccpt  the  last  one, 
ss  fiaving  been  xubntantislly  covered  in  my 

"Mr.  Lindabury:  Yes,  your  Honor. 

"Th«  court;  Gentlemen,  the  last  request 
ic:  -If  the  jnry  flnds  that  the  defendant 
made  the  stateineat*  alleged  in  the  indiet- 
meot,  and  tliat  the  statements  were  made 
as  the  result  of  sudden  anxer  and  without 
deliberation,  the  defendant  must  be  ac- 
i[uitted.'  I  so  ehar^  you.  As  I  understand 
tbis  point,  it  is  directed  to  this  phase  of 
the  law:  That  the  de^ndant  cannoi  he  con- 
victed tmlese  he  did  what  he  did  with  in- 
tention. When  he  said  thoae  woTdB,-~if  he 
•aid  thcan, — ^if  he  intended  wilfully  to  cause 
ODa  of  those  things  which  the  statute  de- 
nounces, then  be  is  guilty;  if  he  did  not,  ha 
is  not  guilty. 

"It  is  important,  gentlemen  of  the  jury, 
that  nothing  should  interfere  with  the  mili- 
tary and  naval  forces  of  the  United  States. 
when  it  is  at  war  and  In  a  death  struggle. 
It  is  just  as  important,  g^tlemen  of  the 
JWTJ.  that  at  this  tiuM  and  all  other  times 
the  liberty  of  individual  citizens  wlio  have 
not  committed  crime  be  protected.  So,  in 
your  deliberation,  you  will  consider  the 
fact,  and  the  fact  alone,  as  to  vrhetber  this 
defendant  made  these  statements,  and.  If  he 
did.  did  he  make  them  with  intention  wil- 
fully to  cause  insubordination,  dittoyaHy, 
mtttiny,  or  rvfmal  of  duty!     BiU,  gentle- 
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duty,  respectively,  vie:  " 'InaubordinaUon* 
is  defined  by  the  Standard  Dictionary,  one 
of  the  best  authorities,  as  being  'the  state 
of  being  insubordinate;  disobedience  to 
constituted  authority,'— which,  under  this 
statute,  is  the  siilitary  or  naval  authori- 
ty. 'Disluyalty'  is  defined  by  the  same 
authority  to  be  'the  st:ite  of  being  dis- 
loyal; unfaJtb  fulness  to  one's  government,' 
— Bud  in  this  case  it  would  be  disloyalty 
or  unfaithfulness  to  the  constituted  mili- 
tary or  naval  autboritiea.  'Mutiny'  means 
'to  rise  against  lawful  or  cnnstituted  au- 
thority, particularly  in  the  naval  or  mili- 
tary service.  'Refusal  of  duty"  is  'to 
reject  or  refuse  to  perform  the  duties  im- 
posed  by    the   military    or   naval    antbori- 

men,  the  importance  of  nonintertereri^,  as 
I  have  said  a  while  ago,  with  the  military 
and  naval  forces  when  the  United  States  is 
at  war.  should  not  influence  yon  in  "the 
least  to  And  a  verdict  that  is  not  baaed  ab- 
solutely upMi  the  evidenea,  by  the  ordinary 
rules  of  logic  and  oommun  sense;  in  o^r 
words,  it  should  not  mal^  you  convict  a 
man  more  quickly  than  you  would  do  in 
other  times  or  under  other  circumstances. 
Yonr  sole  duty  c^>nHists  in  finding  just  what 
the  facts  are,  and  the  fact  that  we  are  at 
war  only  bears  on  that  as  giving  rise  to 
this  atatuta.  So,  shut  out  everything  but 
the  evidence,  as  1  have  charged  you,  every 
influence  of  every  kind,  and  use  your  com- 
mon sense  and  the  ordinary  rules  of  logic, 
and  M'eigh  the  testimony  of  all  of  these 
witnesses,  both  pro  and  con,  as  they  have 
related  what  occurred  that  night  at  that 
place,  and  determine  whether  the  defendant 
used  those  wordx,  and,  if  he  did,  what  his 
intention  was, — whether  be  used  them  wil- 
fully, with  intent  to  cause  insubordi nation, 
disloyalty,  mutiny,  or  refusal  of  duty. 

"Sir.  l.indabury:  Your  Honor  said  tiiat  it 
is  important  that  the  conduct  of  the  war 
be  not  interfered  with  in  any  way.  I  feel 
that  that  leaves  the  impression  that  any 
interference  Ih  a  violation  of  this  statute, 
and  I  would  like  to  have  an  exoeptfon  to 
that  part  of  your  Honor's  efaarge. 

"The  court:  Do  you  want  me  to  ohonga 
that,  or  charge  It  over  in  an^  w«I 

"Mr.  Lindabury:  The  point  beiqg  that 
any  interference  is  not  a  violation  of  law. 
It  is  only  the  things  that  are  prohibited  by 
the  statute  that  trie  jury  should  consider 
as  interference. 

"The  court:  Oentlemeu  of  the  Jury,  Mr. 
Lindabory  has  called  my  attention  to  tha 
fact  that  1  stated  that  it  was  important 
that  the  naval  and  military  foroes  of  the 
United  States  should  not  be  interfered  with 
in  'the  dischsriie  of  their  duty,  or  wurdn 
to  that  effect.  We  have  in  this  case  nothing 
to  do  with  that  at  all,  unless  It  comes  with- 
in the  provisions  of  this  statute. — only  that 
the  defendant  did  or  said  something  wilful- 
ly and  with  intent  to  cause  insuhordination, 
disloyalty,  mutiny,  or  refusal  of  duty." 
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The  jury  were  then  instructed  that  the. 
qnestion  tor  it  to  determine  was  "whether 
cr  not  the  defendant  caused  or  attempted 
to  cause  insubordination,  dlaloyiilty,  mu- 
tiny, or  refusal  of  duty,  as  I  have  de- 
fined thoBe  words  to  ycu,"  The  charge 
called  the  jury's  attention  to  the  prosump- 
tion  of  innocenee  of  I  hi-  defendant,  to 
their  duty  to  gWe  him  the  hentflt  of  all 
reasonable  doubt,  and  that  their  verdict 
should  be  founded  wholly  on  the  texlimony 
of  ■witnesses  before  them,  and  should  not 
be  based  on  prejudice,  pyinpathy,  or  any 
extraneous  matter.  The  jury  were  then 
Instructed  that  the  first  question  for  them 
was  to  determine  whether  the  defendant 
had  nsed  the  alleged  words,  and,  if  they 
found  he  did  not,  that  ended  the  case. 
It  they  found  lie  did,  then  they  were  to 
take  up  the  further  question  of  Krafft's 
intent  in  uain);  those  words;  the  court  in 
that  regard  saying;  "If  you  should  reach 
the  conclusion  that  he  did  say  those  words, 
then  a  further  question  arises,  and  that  is: 
What  did  the  defendant  intend  by  the  use 
of  those  words?  As  a  matter  of  law,  it 
would  not  be  sufficient  for  him  to  say 
those  words,  without  intending  wilfully 
to  causa  insubordination,  disloyalty,  mu- 
tiny, or  refusal  of  duty,  or  some  of  them, 
in  order  to  constitute  guilt.  In  order  to 
hold  the  defendant  guilty,  he  must  have 
said  those  words  with  the  intention  of 
accomplishing  some  one  of  tlioae  things. 
Xow,  tliat  might  be  accomplished  by  speak- 
ing directly  to  aoldiers  who  were  in  the 
military  forces  of  the  United  States.  It 
might  be  ncoompHithed  by  speaking  to  a 
crowd  partly  composed  of  those  who  were 
subject  to  draft  and  might  be  called  there- 
after. It  is  for  you,  from  all  the  facti 
which  have  been  testified  to,  to  determine, 
first,  whi'tiiei'  or  not  the  defendant  used 
the  words  which  he  is  alleged  and  charged 
to  have  used.  If  you  find  that  he  did, 
theu  it  ia  for  you  to  determine  with  what 
intention  he  used  those  words,  because 
if  he  did  not  line  these  words  wilfully  and 
intentionally,  to  cause  or  to  attempt  to 
cause  insubordination,  dinloyalty,  mutiny, 
or  refusal  of  duty,  he  is  not  guilty;  but, 
if  he  did,  then  be  is  guilty," 

The  court  further  charged  that  "if  the 
jury  finds  that  the  defendant  made  the 
statements  allied  in  the  indictment,  and 
that  the  statements  were  made  as  the 
reesult  of  sudden  anger  and  without  de- 
liberation, the  defendant  must  be  ac- 
quitted." 

We  have  thus  quoted  from  the  charge 
at  length,  to  show  that  the  law  was  proper' 
ly  construed  by  the  court,  and  the  ques- 
tions of  fact  were  clearly  and  proper- 
ly defined,  and  their  determination  left  to 
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the  jnry.  The  jury  having  found  the 
words  charged  were  used,  and  th»t  Kr»fTt 
used  them  with  the  wilful  intent  charged, 
we  are  bound  to  accept  thia  verdict  and 
these  findings  as  conclusive,  if  there  was 
any  evidence  from  which  a  jury  could 
reanonably  draw  the  flndinga  it  haa  made. 
Humea  v.  United  States,  170  U.  S.  2H).  42 
L.  ed.  1011,  IB   Sup.  Ct.   Sep.  602. 

This  court  has  only  appellate  juriadic- 
tion,  and,  no  matter  what  onr  opinion  of 
the  facts  may  be,  we  cannot,  as  the  couri 
t«low  could  have,  grant  a  new  trial;  but 
our  province  is  to  examine  the  evidence, 
and  ascertain  if  there  was  evidence  to  anb- 
mit  to  the  jury;  or,  to  put  it  in  another 
way,  whether  it  was  the  court's  dnty  to 
withdraw  the  case  from  the  jury  and  direct 
the  defendant's  acquitUl.  With  that  in 
view,  tlie  judges  of  this  court  have  several- 
ly examined  and  collectively  discusaed  all 
the  evidence,  and  we  agree  that  the  court 
below  was  bound,  under  the  proofa,  to  sub- 
mit the  case  to  the  jury.  Aa  the  record 
comes  before  ua,  while  we  find  much  testi- 
mony given  by  the  defendant  and  the  large 
number  of  witnesKes  called  by  him,  which 
testimony,  if  believed,  would  have  war- 
ranted the  jury  in  finding  the  defendant 
had  never  used  the  words  alleged,  we  also 
find  the  testimony  of  some  witnesaee,  much 
fewer  in  number,  but  whose  teatinony,  if 
believed,  warranted  the  jury  in  flndiag  the 
words  alleged  were  spoken  by  the  defend- 
ant. It  is  neither  our  province  nor  pur- 
pose to  discuss  that  testimony.  That  was 
wholly  for  the  jury,  who  saw  and  heard 
the  witnesses,  and  tbey  were  the  tribunal 
of  the  defendant's  fellow  citizens  the  law 
made  judges  of  the  truth  of  the  tsetimoDy 
for  and  against  the  defendant.  Our  duty 
is  to  see  whether  the  government  produced 
any  such  material  testimony  against  him 
that   it   had   to  be   submitted  to  the  jury. 

Referring,  first,  to  the  proof  that  KrnfTt 
had  used  the  words  alleged  and  specified  in 
the  indictment;  The  record  shows,  if  be- 
lieved, such  proof  was  given  by  two  &on- 
commisaioned  officers — Qunning  aad  Bar- 
ton. These  two  men  were  together,  and 
had  the  same  opportunity  of  seeing  and 
hearing.  Gunning's  testimony  was:  "I 
do  not  see  why  the  government  can  oompel 
troopa  to  cross  the  ocean.  It  is  not  in 
the  Constitution.  It  ia  a  damned  shame. 
Why  the  hell  should  wa  do  itr  Why  have 
not  the  Socialists  of  America  the  aame  right 
as  they  have  in  Germany,  to  vote  for  or 
against  the  war?  Th^  send  their  o^vn 
Senators  to  vote  for  conscription.  Why 
don't   the   people   have   a   chancel" 

Barton's  testimony  was;  "niien  I  first 
saw  bin,  I  had  come  down  from  the  Uaii- 
darin.   Corporal   Gunning  and  myself,   KBd 
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lit  iiUippvd  to  light  a  ci|;arett«,  und  tlien 
all  of  a  sudden  I  lieurd  somebody  holler- 
ing, *I(  it  n*as  up  to  me,  I  wunid  teli  them 
to  go  to  bell.'  I  Skill  to  Corporal  Uuu- 
ning,  'There  is  sometliing  the  matter  uvui 
tbere;'  and  we  started  over,  and  we  got 
in  the  oauter  of  the  erawd,  end  when  we 
got  there  he  was  saying;  'I  raiiiiQt  see 
how  the  govermnent  can  fonipel  truopR  to 
go  to  France.  If  it  was  up  to  me,  1  would 
[ell  tbem  to  go  to  hell.  It  in  a  damned 
i>liiine.  Why  have  not  the  Socialists  of 
America  the  same  priviltge  as  they  have 
in  Germany!"  He  said:  "They  have  their 
own  St'Datora  down  there  vote  for  oon- 
HiiptioD,  instead  of  having  tlie  people 
vote.'  The  crowd  wan  iuteirupting  hini 
■11  the  time.  Q.  You  have  said  'he'  and 
him'  all  the  time.  Whom  do  you  mean? 
Who  was  duiug  thin  talking?  A.  Mr. 
Kraffl." 

In  view  of  this  proof,  it  was  the  eourt's 
duty  to  submit  to  tlie  jury  whether  they 
believed  the  testimony  of  these  men,  ur 
that  of  the  defendant  that  he  had  not  used 
ihe  words,  or  of  his  many  witnesBea  to  the 
rtTect  that  he  had  not  used  them,  that 
they  had  not  heard  them,  or  that  they  were 
used  by  men  in  the  crowd,  and  not  hy  the 
defendant.  The  jury  had  all  these  wtt- 
neaKen  before  them;  they  eould  judge  of 
Ihe  weight  to  be  given  to  each  severally, 
the  opportunity  Ihey  had  to  see,  their  man- 
nt-r  on  the  stand,  and  nil  those  elements 
which  enahled  the  jury  to  fairly  and  just- 
Ir  determine  whether  the  words  charjted 
were  spoken  that  night  by  Krafft.  The 
jury  having  found  the  wordu  were  used. 
Ihis  oourt  must  go  fiirther,  and  inquire: 
Was  there  any  evidence,  any  facts,  or 
whether  there  were  any  circumstances  or 
"mronndingB.  from  which  the  jury  could 
fairly  infer  they  were  wilfully  used  by 
the  defendant,  with  the  wilful  intent  of 
•musing  or  attempting  to  cause  insubor- 
dination in  the  military  forces  of  the 
United  SteteiT 

In  that  regard  the  proofs  tended  to 
i<haw  the  defendant  wae  a  man  of  mature 
reara,  well  educated,  accustomed  to  public 
speaking,  and  hia  purpose  was  to  persuade 
people  to  the  beliefa  he  espoused.  He  was 
a  man  *(  mMch  -pvbttp  pnittiMntCv  l<<id< 
been  a  candidate  for  governor  of  New 
■lersey, — a  man  whose  vocation  as  on  editor 
turned  his  attention  to  public  alTairs,  and 
chose  purpose  and  paid  or  volunteered  oo- 
oupation  was  to  educate  and  persuade  his 
hearera  t«  hia  beliefs.  The  proofs  also 
•how  that  he  was  speaking  from  an 
elevated  ptetform,  in  a  central  place  ia 
a  populous  city,  to  a  large  crowd,  and 
that  in  the  crowd  were  from  thirty  to 
fifty  m«n  in  uniform,  who  were  plainly  dis- ' 
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tiugujahable.  The  United  Statei  was  at 
war)  the  Couacription  Act  had  been  pasaad, 
which  HUhiectcd  the  men  neU'Cted  to  the 
orders  of  the  military  authoritica  of  the 
country.  Under  such  ciicumatanwas,  a  jury 
could  reaaonably  infer  that  a  man  who 
uodei'talieB  tu  lead  his  hearers  to  adopt  hia 
spoken  viewa  u.uxt  in  reason,  be  held  to  have 
intended  liis  words  should  have,  if  followed, 
the  effect  in  aL'tion  whicti  hie  counsel  in 
words  advised. 

Ae  v.e  have  seen,  the  court  instructed 
the  jury  that,  if  the  words  were  spoken 
in  sudden  anger  or  without  deliberation, 
they  should  acquit,  Tlie  verdict  must 
therefore  be  taken  as  a  finding  that  the 
alleged  words  were  not  uttered  in  sudden 
anj^er,  but  with  deliberation.  A  man  who 
has  thus  spoken  with  deliberation  must  be 
held  to  have  intended  tlie  natnral  and 
probable  oonaequeuces  of  his  words:  "for 
by  thy  words  thou  shalt  be  justified,  and 
by  lUy  words  thou  shait  be  condemned." 
Considering,  then,  tlie  time,  the  fact  of  the 
<:ountry  being  at  war,  the  audience  (com- 
posed of  both  sotdietH  and  civilians)  to 
whom  the  words  were  addruxsed,  the  ve- 
hi'mence  wttli  which  they  were  spoken,  the 
duty  of  obedience  which  men  in  the  service, 
or  men  Hablc  to  service,  owed  to  the  mili- 
tary authority,  the  impunding  conscription 
than  in  prospi^t,  and  the  likelihood  that 
all  men  in  the  service  might  be  ordered 
overseas,  can  we  say,  as  a  matter  of  law, 
the  language,  used  at  the  time  It  was,  did 
not  tend  to  cause,  or  was  not  an  attempt 
to  cause,  Ineuliordlnation  1  And,  bearing 
on  the  relevance  and  signiflcance  of  the 
time  and  circumstances  words  ar*  spoken, 
we  may  repeat  what  was  heretofore  said: 
"Wat  is  the  dividing  lint.  What  was  only 
foolish  and  unwise  in  word  and  deed  last 
week,  in  peace,  may  be  treason  when  war 
comes.  Remember,  when  war  comes,  no 
man  can  serve  two  masters.  As  of  old  the 
message  comes:  'Chooae  jt  this  day  whom 
ye  will  serve.'  "  » 

Clearly,  then,  this  question  of  wilful  in- 
tent was  one  for  the  jury  to  determine,  and 
by  their  verdict  they  hare  determined  the 
wilful  purpose  of  the  defendant  was  to 
cause  insubordination.  And  in  view  of 
llMt  todiog.  and  under  the  Iww,  we  must 
accept  the  verdict  of  the  defendant's  twelve 
fellow  citizens,  which  verdict  in  substaace 
has  found  a  matured  and  experienced  pub- 
lic man  advising  younger  and  more  iij>- 
pressionalile  men  to  insubordination  in  the 
military  service.  And  we  cannot  close  ouv 
eyes   to   the   (act  that   such  advice,  if   fol- 

■  Instruct  ions  given  to  applicanta  fov 
natural  iiation  in  court  at  FIiiladsl|rtih), 
A.prU  e,  1»1T, 
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lowed  hj  these  young  men,  might  later  sub- 
ject them   to  court-martial   and   execution. 

Wb  have  recited  these  facta  at  length, 
to  show  the  defendant  haB  had  a  conrt  trial, 
a  fair  hearing,  the  aid  of  able  counnel,  and 
that  the  testimonj  of  hia  witnesses  baa 
been  heard  and  decided  by  a  jury  of  his 
felloir  citizens.  Sach  being  the  case,  there 
ie  no  ground  for  this  appellate  court  set- 
ting aside  this  verdict  and  the  sentence 
imposed  thereon,  unless  the  court  com- 
mitted error  in  admitting  or  refusing  to 
admit  evidence.  Tliese  latter  asaignmenta 
have  had  our  thoughtful  attention,  but  (ve 
find  no  error  therein. 

The  first  was  in  the  court's  refusal  to 
allow  aa  evidence  the  testimony  of  a  wit- 
ness who  had  heard  the  defendant  some 
time  previously  Ba.y  be  was  in  favor  of  | 
the  war  with  Germany.  We  fail  to  a«e 
how  any  expression  of  opinion  on  tli«  pact 
of  the  defendant  at  some  other  time  and 
place  waa  material  to  the  preaent  issue, 
which  issue  was;  First,  did  the  defendant 
lite,  on  August  fl,  1017,  at  Newark,  the 
language  allegedt  and,  second,  if  su,  did 
he  use  it  with  the  wilful  purpose  to  cause 
or  attempt  to  cause  insubordination  T 
What 


trial. 


not  material  t 


tlie   i 


r  assignment  referred  to  allowing 
tlie  witness  Gunning,  in  answer  to  the 
question,  "How  far  could  a  person  of 
ordinary  sight  recognize  a.  soldier  in  that  , 
light,  if  standing  upon  a  box  of  the  height ; 
of  the  one  oa  which  the  defendant  waa 
standing  that  night?''  to  testify,  "With 
moderate  siffht  he  should  recognize  a 
soldier  in  uniform  at  a  distance  of  iiOO  feet 
or  more."  The  admiaston  of  such  testi- 
mony must,  in  the  nature  of  things,  be 
largely  a  question  of  judicial  discretion, 
and  unless  we  And  an  abuse  of  discretion, 
or  that  the  defendant  was  prejudiced  by 
such  testimony,  the  cause  should  not  be  re- 
versed. We  are  of  opinion  the  court  com- 
mitted no  error. 


This  witness  had  already  testified  as 
follows ; 

Q.  And  Market  street  to  your  knowl- 
iige  is  a  sort  of  a  great  white  way,  well 
lighted  up  at  ntghtr 

A.  Ves. 

Q.  How  is  it  lighted  up  at  night! 

A.  It  is  very  bright.  It  is  known  as  a 
white  way. 

<i.  Was  it   li|^t   enough   for  you   to   see  , 
uniforms   in    the   audience   around    you? 

A.  Yea,  air. 

Q.  It  was  light  enough  for  you  to  pi(4; 
out  so  many  uniforms  around  -rouT 

A.  Tea. 

Q.  How  far  away  could  yon  detect  thai 
ft  man  was  a  soldiert 

A.  I  would  know  lie  was  a  soldier  if 
lie  was  600  feet  away. 

Q.  In  that  tight  could  you  see  a  eoldierV 
uiiifonn  500  feet  away? 

A.  Yes. 

Q.  Are  yon  sura  of  thati 

A.  Positive. 

After  this  testimony  the  witueas  was  then 
asked,  "Could  you  t«11  that,  if  you  were 
standing  on  the  soap  bo.'c  that  the  defendant 
was  standing  on^-could  you  see  that  far 
and  detect  the  uniform!"  and  os  obje<:- 
tion  being  made  the  court  itaeB  suggesteJ 
the  question  be  put  in  the  form  in  wtiicli 
it  was  allowed.  Manifestly,  this  question. 
proper  as  we  view  it,  lost  any  significance 
it  had,  when  admitted,  in  view  of  the 
direction  the  proof  on  the  part  of  the  de- 
fendant took,  for  not  only  did  the  defend- 
ant, when  he  went  on  tlxe  stand,  make  nu 
point  of  not  being  able  to  see  the  uniformed 
soldiers   in    the   crowd,   hut   the   testimony 

that   the  place  was   brightly   illuminated. 

Pindiug  DO  error  in  the  record  to  war- 
rant reversal,  the  record  must  b«  remanded 
to  the  court  below,  and  its  judgiheDt  be 
affirmed. 

Petition  for  writ  of  certiorari  denied 
by  the  Supreme  Court  of  the  United  States, 
June  10,  1B18  (247  U.  S.  520,  62  U  ed,  12-ltl, 
38  Sup.  Ct.  Rep.  582). 


Annotalfam — Dedtiou  and«r  die  Ei|iioiMce  Act  ol  Jme  15,  1917. 


For  court  deciaions  under  the  Selective 
Service  Art  of  May  18,  1917,  see  annota- 
tion to  Pranke  v.  Murray,  L.R.A.1918E, 
1015. 

The  exclusion  of  seditious  matter  from 
the  maila  under  the  Espioiia^  Act  is 
treated  in  the  note  a|ipended  to  Messes 
Pub.  Co.  V.  Patton  in  UR.A.1918C,  79. 

The  3o-oal1ed  Espionage  Act  of  June 
15,  1917,  chap.  30  (40  Stat,  at  L.  217, 
I..R.A.]9iaF. 


]  Comp.  8taf.  — ,  8  10,212a),  is  of  wide 
scope  and  only  a  portion  of  it  deals  with 

'  the  discloanre  of  national  defense  secrets. 
It  treats  of  such  varied  matters  as  the 
control  of  veMela  in  the  territorial 
waters  of  the  United  States,  in  times 
of  national  emergency,  and  forhids   io- 

I  juFj'  to  vessels  en^a^ed  in  foreign  com- 

j  meree  or  interference  with  such  com- 
raeree  by  violent  means.    It  deals  with 
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the  distutbuice  of  taieiga  ralatiotis  md 
viiilations  of  the  neutzality  of  the  United 
States.  It  provider,  among  other  things, 
fur  the  issiuuice  of  passports,  and  im- 
poses  a  penally  for  their  illegal  uae  and 
falsification,  and  prohibits  the  eounter- 
feiting  of  the  government  seal  or  Um 
nnlawful  use  of  the  mailB. 

The  few  cases  whieb,  np  to  this  time, 
hfve  construed  the  proviaiona  of  the 
Eiipionage  Act,  have  dealt  mainly  with  § 
'i,  which  poiata  out  three  classes  of  acts 
which  it  denouiwes  under  a  penalty.  The 
Srst  consists  in  the  wilful  making  or  con- 
veying of  false  reports  oi  false  elate- 
■neute  with  intent  Ut  interfere  with  the 
operation  or  auccesB  of  the  nulitary  or 
naval  forces  of  the  United  States,  or  to 
promote  the  soccesa  of  its  enemies.  The 
second  consists  in  wilfully  causing  or 
attempting  to  cause  insubordioatioa,  dift- 
loysltj',  mutiny,  or  refusal  of  duty  is 
ihJe  military  or  naval  forces  of  the 
United  States.  The  third  conaista  in 
wilfully  obstructing;  the  recruiting  or  en- 
listment service  of  the  United  States  to 
the  injury  of  the  service  of  the  United 
!>tatcs.  United  States  v.  Pierce  (1917) 
245  Fad.  -686. 

The  provisions  of  the  Espionage  Aot, 
9  3,  whieb  forbids  the  making  or  ctat- 
veyance  of  false  reports  or  false  state- 
meats  with  the  intent  to  interfer*  with 
tbc  operation  or  suecces  of  either  mili- 
lar>-  OP  naval  forces  of  the  United  States, 
or  to  promote  the  success  of  its  enemies, 
are  not  repngnant  to  the  guorfinties  of 
freedom  of  speech  or  of  the  pr^s,  con- 
tained in  the  1st  Amendment  to  the 
Cooatitation  of  the  United  States.    Ibid. 

Nor  does  the  fact  that  a  pamphlet 
which  contains  false  statements  calcu- 
lated to  discourage  our  armies  and  en- 
listed men  or  impair  their  morale,  or  lo 
discourage  compliance  with  the  draft 
laws  and  interfere  with  their  enforce- 
ment, in  violation  of  g  3  of  the  Espion- 
age Act,  was  circulated  as  an  ailment 
in  favor  of  a  political  party,  bring  it 
within  the  protection  of  the  constitu- 
tional guaranties  of  freedom  of  speech 
and  of  the  press.  Ibid.  The  court  ob- 
serves: "While  a  political  party  and 
its  individual  members  may  advocate  the 
repeal  of  existing  laws,  their  amendment 
and  improvement,  and  point  ont  defects, 
they  have  no  constitutional  right  to 
counsel,  advise,  encourage,  and  solicit 
resistance  to  the  execution  of  the  laws, 
or  to  refuse  to  obey  them. 

Slanders  of  the  President  of  the  United 
States  and  o£  the  nati(»  are  false  re- 
ports and  false  statements  within  §  3 
L.R.A.1918F. 


of  the  Espionage  Act  of  June  16,  1617. 
United  States  v.  Hall  (1818)  248  Fad. 
150. 

And  spreading  broadcast  a  pamphlet 
in  whieh  the  purpoeea  aad  mativu  of  tke 
President  of  the  United  States  and  of 
Cougjeu,  in  entering  into  the  war  with 
Oermany,  are  impugned  and  grossiy  mis- 
represented  and  falsified,  aod  whieii 
preaents  exaggerated  descriptions  of  tiie 
horrors  of  the  war,  possible  and  impoeai- 
bie,  and  eontains  many  false  statfonents 
ealoulated  to.  ineita  of^Msition  to  the 
war  and  opposition  to  the  govemmHit, 
and  also  eakolated  to  interfwe  wilii  the 
morale  of  our  armies,  diseourage  eniist- 
ments,  registmtion,  willing  military  serv- 
ice, and  to  encourage  desertion,  consti- 
tutes a  crime  under  g  3  of  the  Espionage 
Act,  forbidding  the  making  or  eonvey- 
anee  of  false  statements  or  false  re- 
ports with  intent  to  interfere  vnib  the 
operation  or  success  of  either  1^  mili- 
tary or  naval  forces  of  the  United  States, 
or  to  promote  the  success  of  ita  enemies. 
United  States  v.  Pierce  (1917)  245  F«d. 
878. 

The  making  or  eonveyanoe  of  false 
reports  or  false  Btatenaats  with  the  in- 
t«at  to  interfere  with  the  operation  or 
success  of  either  the  military  or  naval 
forces  of  the  United  States,  or  to  pro- 
mote the  suoeess  of  the  enemies  of  the 
United  States,  oonstitntes  a  crime  nnder 
§  3  of  the  Espionage  Act,  wkether  the 
operation  or  aueeeas  of  the  military  or 
naval  forms  be  actually  interfered  ytiiii, 
or  the  sncoess  of  the  enemies  of  the 
United  States  be  actually  promoted,  or 
not.     Ibid. 

But  it  is  said  that  one's  bdiefa,  opin- 
ions, and  hopes  are  not  "false  reports 
and  fake  statements"  within  the  meaning 
of  §  3  of  the  Espionage  Act  of  Jnne  16. 
1917.      United    States    v.    HaU    (Fad.) 

Nor  is  the  Espionage  Act  iotended  to 
suppress  criticism  or  denuneiation,  truth 
or  slander,  oratory  or  gossip,  ai^nment 
or  loose  talk,  but  only  false  facts,  wil- 
fully put  forward  as  true,  and  broadly 
with  the  specifle  intent  to  interfere  with 
Army  or  Navy  operations.     Ibid. 

The  oSendes  prohibited  by  $  3  of  the 
Espionage  Act,  although  made  sub- 
stantive cnmes  by  the  statute,  are  in  the 
nature  of  attempts,  which  are  efforts  with 
specific  intent  to  commit  qwcific  erimes, 
which  efforts  fail,  but  are  apparently 
adapted  to  aoeomplish  the  intended 
erimes,  and  are  of  such  magnitude  and 
proxioiity  to  the  objeet  of  thnr  opera- 
tion that  tfaer  ara  reaaonably  eaknilat«d 
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to  ezeite  public  fear  and  alam  that  such 
efforts  will  aecomplish  the  specific  crimee. 
Ibid. 

A  apeeiflc  intent  to  interfere  with  the 
o[>enition  or  success,  loyalty  or  discipline, 
of  the  military  or  naval  forces,  in  vio- 
lation of  §  3  of  tlie  Espion^e  Act,  should 
not  be  inferred  from  the  utterance  of 
false  reports  inimical  to  the  President, 
and  fake  statranents  as  to  the  reasons 
whi^  led  to  the  war  vith  the  imperial 
government  of  Qermany,  where  they 
were  made  largely  aa  kitch^i  gossip  or 
saloon  or  street  debate  in  a  village  con- 
taining some  60  people  and  located  60 
miles  from  the  railway,  and  far  diBtant 
from  the  Annies  or  Navy  of  the  United 
States.     Ibid. 

The  court  in  this  case  takes  the  view 
that  interference  with  the  operation  or 
success  of  the  military  forces  or  naval 
forces  is  not  the  natural  and  ordinary 
eoDsequence  of  such  slanders,  but  that 
they  are  rather  calculated  to  lead  to  a 
breach  of  the  peace  and  a  broken  head 
for  the  slanderer.  It  will  be  noted  that 
this  decision  is  not  in  harmony  with  the 
other  cases  construing  the  act,  which 
hold  that  it  need  not  be  shown  that  the 
iitteranees  actually  interfered  with  the 
operation  or  successes  of  the  military 
or  naval  forces  of  the  United  States,  or 
actually  promoted  the  Bncc«8s  of  its  en- 
emies, and  that  one  deliberately  making 
the  forbidden  false  reports  or  state- 
ments must  be  held  to  have  intended  the 
natural  and  probable  consequences  of  hia 
words,  and  that  a  jury  may  reasonably 
infer  that  he  intended  his  words  should 
have,  if  followed,  the  effect  in  action 
wbioh  his  counsel  in  words  advised.  In 
United  States  v.  Pierce  (1917)  246  Fed. 
878,  it  LB  said  that  "any  and  all  acts 
and  words  or  writings  that  interfere  with 
the  operation  or  success  of  the  military 
or  naval  forces  of  the  United  States,  and 
all  attempts,  successful  or  unsuccessful, 
by  acts,  words,  or  writings,  to  cause  in- 
subordination,  disloyalty,  mutiny,  or  re" 
fusal  of  duty  in  the  military  or  naval 
forces  of  the  United  States  in  tnne  of 
war,  woriE  to  the  injury  of  the  service  of 
the  United  States." 

Intent  to  interfere  with  the  operation 
or  success  of  the  military  or  navaJ  fones, 
or  to  promote  the  success  of  our  enemies, 
or  a  wilful  attempt  to  cause  insubordina- 
tion, or  refusal  of  duty  in  the  forces  of 
the  United  States,  may  be  inferred  from 
the  nature  and  character  of  the  false 
statements  made  and  promulgated  and 
Ihe  surrounding  circumstances  and  con- 
ditions, and  on   a  consideratioa   of   the 


conditions  under  which  made  and  of  the 
persons  to  whom  made.     Ibid. 

Whether  the  acts  charged  in  an  in- 
dictment under  the  Espionage  Act.  § 
3,  are  of  the  kind  and  character  con- 
demned by  the  law  which  forbids  the 
making  and  conveying  of  false  reports 
and  statements  with  the  intent  to  pro- 
mote the  success  of  the  enemies  of  the 
United  States,  and  prohibits  acts  de- 
signed to  obstruct  recruiting  and  en- 
listment, is  a  trial  question  rather  than 
one  of  pleading,  determinable  on  de- 
murrer. United  States  v.  Schaefer 
(1918)   248  F«d.  291. 

And  whether  false  statements,  con- 
tained in  a  pamphlet  whieh  was  cir- 
culated broadcast,  were  merely  to  ad- 
vocate the  principles  and  doctrines  of 
a  political  party,  or  were  intended  to 
discourage  the  war,  enlistments,  and 
recruiting,  and  impair  the  morale  of  onr 
army,  and  thereby  interfere  with  the 
operation  and  success  of  the  military 
and  naval  forces  of  the  United  States, 
to  the  injury  of  the  Unit«d  States,  is 
a  question  for  the  jury.  United  States 
v.  Pierce   (F»d.)   supra. 

Men  registered  under  tb^  Selective 
Draft  Act  of  May  18,  1817,  a&d  wh.) 
have  received  their  serial  numbers  from 
Washington,  are  "in  the  military  forces 
of  the  United  States"  within  the  mean- 
ing of  §  3  of  the  Espionage  Act,  which 
declares  it  to-be  an  offense  to  wilfully 
cause  or  attempt  to  cause  insubordina- 
tion, disloyalty,  mutiny,  or  refusal  of 
duty  in  the  military  or  naval  forces  of 
the  United  states.  United  States  v. 
Sugarman    (1917)    245    Fed.    604. 

On  the  contrary,  it  .is  held  that  "mili- 
tary and  naval  forces,"  as  the  term 
is  used  in  g  3  of  the  Espionage  Art, 
mean  those  oi^anized  and  io  service, 
and  do  not  include  persons  merely 
registered  and  subject  to  future  oi^ani- 
zation  and  service.  United  States  v. 
Hall   (1918)   248  Fed.   150,  supra. 

Statements  made  with  intent  to  cause 
inanhordination,  disloyalty,  mutiny,  or 
refusal  of  duty  in  the  milltarj-  or  naval 
forces  of  the  United  States,  in  \-iolatiun 
of  §  3  of  the  Espionage  Act,  constitute 
au  offense  thereunder,  although  it  is 
not  shown  that  they  produced  the  in- 
tended result.  Ukitkd  States  v,  Krafft, 
ante,  402. 

An  averment  in  an  indictment  under 
§  3  of  the  Espionage  Act,  that  defend- 
ant attempted  to  cause  insubordination, 
disloyalty,  and  refua^  of  duty  is  sof- 
fieient,  although  there  is  no  specific  al- 
legation of  intent   on  the  part  of  the 
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defendant,  sinee  an  sttempt,  is  its  vary 
nature,  iiDclndes  and  involves  intent. 
L'nited     States     v.     Sugarmon     (Fed.) 

A  man  vbo  Bpeaka  with  delibetatton 
words  calculated  to  eause  ifiBub«rdin«' 
lion  in  tbe  militar}'  forses  muet  be  held 
la  have  intended  tJie  natural  and  prob- 
able coDsequeaces  «£  hia  words.  United 
Statks  v.  Eiuitt,  ante,  402. 

Whether  words  were  uttered  with  wil- 
ful intent  to  cause  insubordination  In 
the  military  service,  in  violation  of  g 
3  ai  the  Espionage  Act,  is  a  question  for 
the  jury.     Ibid. 

Findings  by  the  jury  that  the  words 
charged  were  used  by  the  defendant, 
and  with  the  wilful  intent  to  cause  ia- 
sulMirdi nation  in  the  military  forces  of 
the  United  States,  are  conclusive  upon 
the  circuit  court  of  appeals,  if  there 
■as  any  evidence  from  which  the  jury 
could  reasonably  draw  the  ilndings 
made.     Ibid. 

An  indictment  drawn  undw  S  3  of  the 
Espionage  Act,  whieh  charges  that  the 
defendant  at  a  given  time  and  place  at- 
tempted to  cause  insubordination,  dis- 
lo>-aItj,  mutiny,  and  refusal  of  duty  in 
the  military  forces  of  the  United  States 
by  urging  certain  young  men,  who  had 
been  registered  under  the  act  of  Con- 
gress, not  to  report  for  military  duty, 
sufficiently  acquaints  the  defendant  with 
the  facts,  although  it  does  not  set  forth 
what  vas  said  by  him  in  tbe  way  of 
urging,  counseling,  and  advising  dis- 
loyalty and  refusal  of  duty.  United 
States  T.  Sugarnian  (Fed.)   supra. 

That  one  charged  with  making  certain 
statements  with  the  wilful  purpose  of 
causing  insubordination  in  the  military 
forces,  in  violation  of  §  3  of  the  Espion- 
■ge  Act,  stated  at  some  other  time  and 
place  that  be  was  in  favor  of  the  war 
with  Germany,  is  immaterial.  Unit^i 
States  v.  Krafpt,  ante,  402. 

The  admission,  on  the  trial  of  one 
« barged  with  using  certain  language 
tciih  intent  to  cause  insubordination  in 
the  militai^  forties,  in  violation  of  § 
3  of  the  Espionage  Act,  of  testimony 
as  to  how  far  a  person  of  ordinary  sight, 
if  standing  where  the  accused  did,  could 
see  a  nn  if  armed  soldier  in  the  crowd,  In 
the  light  prevailing  on  tbe  night  in  ques- 
tion, is  not  CTroneous,  nor  could  it  be 
prejudicial  where  witnesses  for  the  ac- 
eused  testifled  that  the  place  was  bril- 
ItBDtly  illuminated.     Ibid. 

One  who  urges  young  men  not  to  en- 
list, extravagantly  and  untruly  depicts 
the  horrors,  dangers,  and  consequences' 
L.R.A.1918F. 


ef  war,  irapn^s  tbe  motivea  and  pur- 
pose of  the  President  and  CongMss  in 
declaring  war,  and  misr^resentB  tbe 
objects  sought  to  be  obtained  by  our 
government  in  declaring  tbe  existence 
of  a  state  of  war,  may  be  found  gwlty 
of  a  wilful  obstruction  of  tbe  recruit- 
ing or  enlistment  service  of  tbe  United 
States,  to  the  injury  of  ssch  service,  in 
violation  of  g  3  of  the  Espionage  Aet, 
although  the  government  is  unable  to 
prove  that  a  single  person  wa»  induced 
by  such  acta  not  to  enlist  who  other- 
wise would  have  enlisted.  United  States 
V.  Pierce  (Fed.)   supra. 

Tbe  foregoing  decision  is  in  direct 
conflict  with  the  holding  in  United  States 
V.  Hall  (1918)  248  Fed.  160,  supra,  that, 
to  sustain  a  charge  of  "wilfully  ob- 
structing the  recruiting  or  enlistment 
service  of  tbe  United  States,  to  the  in- 
jury of  the  service  of  the  United 
States,"  actual  obstruction  and  injury 
must  be  proved,  not  mere  attempts  to 
obstruct,  since  the  Espiona^  Act  does 
not  create  the  crime  of  attempting  to 
obstruct,  but  only  the  crime  of  actual 
obstruction,  when  causing  injury  to  tJio 
service. 

The  words  "to  the  injnry  of  the  aerv- 
ice  of. the  United  States,"  in  8  3  ol  the 
Espionage  Act,  relate  to  and  qualify  the 
offense  of  wilfully  obstructing  the  re- 
craiting  or  enlistment  service  of  the 
United  States,  and  need  not  be  includ- 
ed in  eonrits  based  on  the  preceding 
clauses  of  the  section,  forbidding  tbe 
wilful  making  or  conveying  of  false  re- 
ports or  statements,  or  wilfully  causing 
or  attempting  to  cause  insubordination, 
disloyalty,  mutiny,  or  refusal  of  duty 
in  the  militarj-  or  naval  forces  of  the 
United  States.  United  States  v.  Pierce 
(1917)  245  Fed.  878,  supra. 

An  indictment  charging  a  violation  of 
§  3  of  tbe  Espionage  Act  by  disaerainat-. 
ing  false  reports  or  statements,  and  by 
solieitiog  young  men  not  to  enlist,  need 
not  disclose  the  names  of  the  persons 
solicited,  the  particular  time  or  days 
whea  the  solicitations  took  place,  or  the 
language  used  in  making  them.  United 
States  V.  Pierce  (1917)  245  Fed.  888. 

One  chai^d  with  the  distribution  of 
pamphlets  containing  false  reports  or 
statements  with  intent  to  obstruct  en- 
listments, in  violation  of  §'  3  of  the 
Espionage  Act,  and  who  is  informed  by 
tbe  indictment  of  the  names  of  some  of 
tbe  persons  to  whom  tbe  pamphlets  were 
given,  is  not  entitled  to  a  bill  of  particu- 
lars as  to  tbe  names  of  others,  declared 
to  be  to  tbe  grand  jurors  unknown,  io 
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wbom  the  punphlets  are  alleged  to  have 
been  distributed.    Ibid. 

Nor  ebonld  one  accused  of  having 
solicited  young  men  not  to  enlist,  in  vio- 
lation of  g  3  of  tlie  Espionage  Act,  be 
granted  a  bill  of  particulars  as  to  the 
names  of  those  solicited  and  tbe  langoage 
or  substance  of  the  langnage  used,  where 
the  names  of  those  solicited  are  allied  in 
the  indictment  to  be  unknown  to  the 
grand  jurora,  and  the  nature  and  ehar- 
acter  and  general  aubatanee  of  the  solid- 
tatioDS  are  indii?ated  by  the  overt  acts 
charged.     Ibid. 

One  charged  with  a  violation  of  §  3 
of  the  Espionage  Ai?t  by  the  circulation 
of  false  reports  and  the  solicitation  of 
petsons  with  intent  to  obstruct  enlist- 
ment ia  not  entitled  to  a  list  of  witnesses 
examined  by  the  grand  jury,  which  priv- 
ilege is  nonfined  by  U.  S.  Rev.  Stat.  5 
1033,  Comp.  Stat.  1016,  §  1699,  to  easea 
of  treason  and  capital  offenses.    Ibid. 

Nor  is  he  entitled  to  be  furnished  with 
a  list  of  such  witnesaea  under  the  6th 
Amendment  to  the  Federal  Constitution, 
providing  that  the  aoeuaed  should  be 
confronted  with  the  witnesses  against 
him,  which  only  means  that  he  is  en- 
titled to  attend  the  trial  and  to  hear  the 
wituesses  testify.     Ibid. 


An  averment  in  an  indictment  for  con- 
spiracy based  on  the  Criminal  Code  of 
the  United  States,  g  37  and  g  3  of  the 
Bspi<uiage  A«t,  that,  from  the  date  of 
the  beginning  of  war  between  the  United 
States  and  Ibe  imperial  German  Gtevem- 
ment  to  the  day  of  the  presentment  of 
the  indictment,  the  defendants,  at  a  cer- 
tain place,  nnlawfnUy  and  feloniously 
conspired  to  interfere  wil^,  hinder,  and 
delay  the  execntion  of  certain  specified 
laws  of  the  United  States,  and  that  the 
conspiracy  was  a  continuing  one,  and 
was  that  each  of  the  defendants  should 
discourage,  obstruct,  and  prevent  tbe 
prosecution  by  the  United  States  of  said 
war,  uid  delay  the  e:xecution  of  such 
laws  by  personal  solieitation,  public 
speeches,  and  tbe  distribntion  of  various 
pamphlets  intended  to  influence  persons 
available  for  military  doty  to  fail  to 
roister  and  to  refuse  to  submit  to  r^s- 
tration  and  draft  for  service  in  tbe  miti- 
tary  and  naval  forces,  and  to  fail  and  re- 
fuse to  enlist  for  service  Iberein,  which 
is  followed  by  a  charge  of  overt  acts  in 
execution  of  sneh  conspiracy,  sufficiently 
shows  what  the  conspiracy  was  and  what 
the  conspirators  were  to  do.  United 
States  V.  Pierce  (1917)  245  P«d.  878. 
A.  W.  R. 
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InsvrMMe  —   accident   ^   satlBfnctlon 
.    wiUt  acoldental  character  of  Injarf. 

1.  A  proviso  in  an  accident  insurance 
policy  that  the  directors  may  waive  the 
clause  denying  recovery  in  case  of  death 
from  gunshot  wound,  unless  the  accidenta,! 
i-haracter  of  the  injury  is  established  by  an 
eyewitneas,  permits  reoovery,  if  the  evidence 
ia  such  that  tbe  Insurer  should  be  satisfled 
with  such  accidental  eharaoter,  which  is  a 
question  for  the  court. 

For  other  oa»ea,  tee  Insurance,  VI.  6,  3,  «, 

ia.  Dig.  1-52  .Y.  fl. 
Evidence    —    sulllclency    —    accidental 

character  ot  accident. 

2.  Hie  accidental  cliaracter  of  a  gunshot 


wound  causing  death  is  shown  by  evidene* 
negativing  suicidal  intent,  and  leading  to 
show  the  discharge  of  a  gun  lying  among 
rags  and  implenn^tu  on  a  shelf  in  a  gnrnge 
when  one  working  on  a  car  reached  onto 
the  ahetf  for  a  needed  implement. 
For  other  ooara,   ate  Eridenct,   XII.   h,   •» 

Dig.  1-5Z  N.  8. 
8«nt«  —  admlBsttilllty  —  res  gestn. 

3.  A  statement  by  one  receiving  a,  fatal 
gunshot  wound,  immediately  after  its  oc- 
currence, to  the  first  person  wham  he  sees, 
is  admissible  in  evidence  in  an  action  mi 
an  accident  insurance  policy  on  his  lite,  as 
part  of  the  res  gestie. 

For  other  ca«cf,  tee  ^ritfencc,  X.  d,  tn  Dig. 

l^S  -V.  s. 
Insurance  —  witness  of  accident  ^  wlio 

4.  The  wife  of  one  killed  by  the  aeddentnl 
diacharge  of  a  gun  lying  on  the  ahelf  of  Mi 
garage  in  which  be  was  at  work  is  an  eje- 
witnesB  of  the  accident  within  the  meaning 
of  a  clauite  in  an  accident  insurance  policy, 
where  he  left  the  house  attired  for  work 
on  hia  car,  to  goto  the  garage  aitd  returned 


Nolc.- 

the  fact  < 

tabllshed  by  eyewitness,  see 

lowing  IJila  case,  post.  420. 
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I-  I  or  Hccident  insurance  are  treated  in  notes 
I-  I  cited  in  L.R.A.  Indexes  imder  the  title.  "In- 
I  suranee,"  subtitle,  "Salclde.'' 
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icithin  three  or  four  minuteE  »eekiug  help, 
and  slating  that  lie  had  been  hurt. 
fw  oJAer  ciute.,  see  /nsunince,  /(/.  d,  2,  in 
Dig.  ISS  W.  S. 


(June  27,  1918.) 

APPEAh  by  detendont  from  a  judgment 
cf  the  District  Court  for  Polk  Count; 
in  [avor  of  pkintilF  in  an, action  brought 
ta  recorer  the  amount  alleged  to  be  due  on 
in  Mcident  inBurance  policy.     Afiirmed. 

The  facta  are  itated  in  the  opinion. 

MeHrB.  Dunshee,  Hnlnen,  £  Brody, 
(or  appellant : 

Dpclarations  rnade  by  I  he  insured  to 
pliintifTs  witneases,  thougli  within  tlie  res 
pnlc  rule,  did  not  transform  the  witnesBeE 
into  pyewitneBBCB  of  the  event;  therefore, 
tiif  cause  of  action  was  not  established. 

Roeh  V.  Business  Men's  Protective  Abso. 
m  Iowa,  1W,  51  I..B.A.(N.S.)  221,  145 
S.  W.  479,  Ann.  Cas.  1015C,  813, 

The  use  of  the  declsrstionB  of  the  insured 
to  Mtabliah  the  accidental  discbarge  of  the 
rille  ii  prohibited  by  the  fcrros  of  the  by- 


Mrs.  Larson  did  not  become  an  eyewitness 
to  the  discharge  of  the  gun  by  reason  of 
the  fart  that  she  heard  the  declaraUona 
msile  bv  her  husband. 

Ibid.' 

Spaulding  T.  Chicago,  St.  P.  t  K.  C.  B. 
Co.  W  Iowa.  20.5,  «T  N.  W.  227;  Baltimora 
i  P.  R.  Co.  V.  Landrigan,  101  U.  8.  4«1, 
JR  U  ed.  2B2,  24  Sup.  Ct.  Hep.  137. 

\fei<srs.  Carr,  Carr,  A  Evans,  for  ap- 
pellee: 

Deceased's  wife,  testifying  to  the  state- 
ments made  by  him  at  the  time  he  came 
into  the  bouae,  testilied  to  direct  obBerva- 
lions  of  such  facts  and  circumHtances  as, 
of  themaelves,  and  without  the  aid  of  the 
inference  or  presumption  that  arisea  from 
Ihe  instinct  of  self-preservation,  indicated 
that  the  shooting  was  accidental. 

Roeh  V.  BuBJneSB  Men's  Protective  Asso. 
184  Iowa,  199,  51  I..E.A.(N.S.)  221,  J45  N. 
IV.  479,  Ann.  Cm.  1915C,  8J3;  Lewis  v. 
Brotherhood  Acci.  Co.  194  Maes.  1,  17 
l.R.A.(N.S.)   714,  70  N.  E.  802, 

The  atatements  made  by  deceased  upon 
Fulering  the  bouse,  being  admidaible  as  part 
"l  the  res  geste,   were  themselves  part  of 

10  R.  C.  iU  1<0;  Britton  t.  WsAhiugton 
Water  Power  Co.  60  Wash.  440,  33  L.RA. 
iN'.S.)  109,  140  Am.  St.  Bep.  868,  110  Pac. 
20;  Martinez  v.  People,  5S  Colo,  51,  132 
IV.  A4,  Ana.  Caa.  10140,  550;  Alsever  v, 
MinneapoliB  &  St.  L.  B.  Co.  115  Iowa,  338, 
S4  L.ILA.  748.  88  N.  W.  841;  Bntclifle  v. 
Iowa    State    Trarelinv.  Men's    Asto.    lie 

LB.A.1W8P., 


lova,  220,  07  Am.  St.  Rep.  208,  03  N.  W. 
00. 

Weaver,  J.,  delivered  the  opinion  of  the 

It  is  conceded  of  reeocd  that  the  plain- 
tiff's intesUte  died  March  14,  lOlC;  that 
his  death  resulted  Irom  a  gunshot  wound 
without  HJiy  other  concurring  or  contribut- 
ing cause,  8Jid  that  at  the  time  of  hia  death 
he  held  a  valid  policy  of  acoidest  Insur- 
auca  in  the  defendant  association.  Suit 
beii^t  brought  en  the  policy,  the  defendant 
answered,  denying  liability  on  the  theofj 
that,  although  the  death  of  the  insured  U 
shown  to  have  be«i  caused  solely  by  exter- 
nal and  violent  means,  proof  of  ita  aoei- 
dental  character  is  not  eetabllslied  In  the 
manner  Btipuiated  in  the  policy.  It  pleads 
that  the  deceased,  in  applying  for  membeT- 
ship  in  the  association  And  for  a  policy  of 
insuranoe  therein,  entered  into  the  follow- 
ing ^^eeaient:  "t  hereby  agree  that  I 
will  accept  the  certificate  of  member^ip 
which  may  be  issued  to  me.  subject  to  all 
the  provisione,  ctmditions,  and  liinitati<»iB 
contained  in  the  articles  of  inoorporation 
and  by-laws  of  said  aesociation  aa  the  same 
now  are  or  as  they  may  be  legally  amended 
and  changed;  and  I  agree  to  ooniply  witJi 
all   the   prorisions  thereof." 

The  answer  further  alleges  that  among 
the  provisions  of  the  articles  and  by-laws 
of  the  association  to  which  the  deceased 
thiia  subscribed  are  the  following: 

"The  right  of  any  member  or  pCTson, 
claiming  by,  through  and  under  any  certifi- 
cate issued  to  any  member  to  claim  week- 
ly beneSts  or  indemnity  from  the  associa- 
tion Bhalt  be  fixed  and  established  by  the 
proviaioas  of  the  tirticleH  of  inoorporation 
and  of  the  by-laws  in  force  at  the  time  the 
accident  occurred  or  sicknexs  oommenced 
out  of  which  any  claim  arises.  Section 
15  of  BJlicle  4. 

"The  cnntract  between  the  asBociation  and 
its  memberx  shall  (Hinsist  of  the  articles  of 
iacorporation  and  by-laws  and  the  ap^ca- 
tion.     Section  3  of  article  1. 

"This  associatitto  shall  not  be  liable  for 
the  payment  of  beneflti  or  indemnity  on 
account  of  disability  or  death  resulting 
from  a  bodily  injury  I'aused  by  the  discharge 
of  firearms,  unless  the  moaber,  or  person 
claiming  by.  through  or  under  any  certifi- 
cate issued  to  such  member,  shall  estmbli^ 
the  accidental  charnoter  of  such  discharge 
by  the  testimouy  of  at  least  one  ]kers(Hi, 
other  than  the  member,  who  was  an  eye- 
witness <rf  the  event:  provided  that  the 
board  of  directon  may  ioomw  Ihit  liaUta- 
turn  token  thtf/  are  aalisfied  that  »aid  dii- 
rharge  maa  Mcidewloi.  Section  i  vf  orti- 
cJ«  4." 
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The  accidental  chnracter  of  Lareon'e  de&tli 
IB  denied,  and  the  Bole  contention  of  the 
defendant  in  the  court  below  antl  in  this 
court  is  that  plaintiff  hue  failed  to  estab- 
lish that  fai-t  in  tlie  manner  or  by  the  testi- 
mony  prescribed  in  S  5,  article  4,  laet  above 
quoted. 

The  testiniony,  in  addition  to  the  con- 
ceded facte  already  mentioned,  is  very  brief. 
It  tends  to  -show  tbat  deceased  and  hia  wife 
had  l>een  out  in  an  automobile  which  did 
not  appear  to  be  worlcing  well,  and  tbey 
came  home  atout  4  o'clock  in  the  after- 
noon. The  wife  went  into  the  liouse,  and 
deceased  went  to  work  on  the  car.  A  lit- 
tle later  deceased  came  in  to  dinner,  after 
which  he  returned  to  the  garage.  Of  what 
fallowed  the  wife,  testifying  as  a  witness, 
Haya  tliat  within  two  or  three  minutes  aft- 
er he  went  out  she  heard  him  come  rapid- 
ly into  the  kitchen,  and  as  he  entered,  he 
called  to  her;  "Come  here,  Nita,  quick;  I 
am  hurt."  Going  to  him  she  found  him 
standing  in  the  room.  He  was  dressed  in 
his  overalls,  and  had  a  monkey  wrench  in 
his  hand.  To  her  inquiry,  "How  are  you 
hurtt"  he  said:  "I  feel  as  if  something  hit 
me;  I  Was  reaching  on  the  ahelf  for  the 
grease  gun  when  something  knocked  nte 
over;  I  think  it  must  have  been  the  22; 
I  didn't  know  it  was  there."  Then,  sitting 
down,  he  asked  his  wife  to  eitamine  his  side, 
and  added  that  he  was  feeling  falrrt.  To 
the  doctor,  wlio  soon  arrived,  he  repeated 
his  story  aubetantially  as  before.  The  wife, 
referring  to  the  rifle,  says  it  was  a  hammer- 
less  gun,  which  she  had  herself  often  used, 
and  the  trigger  pull  was  extremely  light. 
The  safety  device  was  operated  by  slipping 
it  to  the  side,  and  it  would  ''slip  with  the 
slightest  touch."  In  connection  with  the 
atAtement  made  by  the  injured  man  to  the 
doctor  be  said ;  "I  thought  it  was  an  elec- 
tric shock  at  first.  It  knocked  me  down. 
I  got  up,  and  saw  some  smoking  rags  or 
something  of  the  sort,  the  «id  of  the  rifle 
sticking  out." 

This  witness  also  examined  the  situation 
at  the  garage  and  says;  "There  ia  shelv- 
ing along  the  north  wall,  occupying  the 
east  portion  of  the  north  wall,  in  the  north- 
east comer  of  the  garage.  We  found  a 
22  rifle  lying  on  one  of  the  shelves.  The 
butt  end  woa  against  the  east  end  of  the 
sbuir,  and  the  rifle  lying  at  an  angle  acroea 
the  shelf.  Tbe  muKEle  stuok  over  tiie  edge 
of  the  shrif  2  or  3  inches.  The  rifle 
covered  witb  some  rag»,  and  there  wi 
tire  pump  lying  on  top  of  the  gun  and  s 
rags  under  the  tire  pump.  There  wi 
grease  gun  lying  there  mixed  up  among  the 
rags.  The  muzzle  was  sticking  out  as 
look  towards  the  shelves,  and  the  wire 
plunger,  with  a  loop  for  a  handle,  wa 
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the  debris  on  the  shelf.  These  raga  were 
apparently  rags  which  had  been  ueed  for 
wiping  tbe  car.  There  was  a  rag  over  the 
muzzle  of  tbe  gun  with  a  hole  burned 
til  rough.  The  charred  hole  was  S  or  3 
inches  in  diameter,  and  it  allowed  the  rag 
to  drop  so  that  the  muzzle  of  the  gun  stuck 
through  the  hole." 

One  oilier  witness  gives  practically  the 
same  descriptitAi. 

The  only  evidence  offered  on  the  part  of 
defendant  was  the  several  provisions  of  the 
articlca  and  by-laws  of  the  aBsociatloa,  and 
the  concession  by  plaintiff  that  they  were 
in  force  and  effect  at  tlie  time  of  the  injury 
and  death  of  the   insured. 

At  the  close  of  the  evidence  both  parties 
moved  for  a  directed  verdict.  The  defend- 
ant's motion  being  overruled,  its  counsel 
said  to  the  court:  "That  leaves  nothing, 
I  take  it,  but  to  direct  a  verdict  for  plain- 
tiff," and  a  ruling  was  entered  accordingly. 
From  the  judgment  on  the  directed  verdict 
the  defendant  has  appealed. 

L  The  first  question  presented  is  the  con- 
struction of  the  contract  of  insurance  with 
special  reference  to  the  efTect  upon  such 
contract  of  g  5,  article  i,  of  appellant's 
articles  of  incorporation,  which  section  we 
have  already  quoted  in  full.  The  appel- 
lant's position  is,  that  the  case  before  us 
ia  in  all  essential  respects  the  parallel  of 
Roeh  V.  Business  Men's  Protective  Asso. 
164  Iowa,  189,  51  L.R.A.(N.S.)  221,  145 
X.  W.  479,  Ann.  Cas.  1915C,  813,  and  that 
the  rule  there  approved  and  applied  re- 
quires a  reversal  of  the  judgment  entered 
in  the  trial  court.  We  think,  however, 
there  is  a  very  clear  and  important  dis- 
tinction lietween  the  contract  in  the  Roeh 
Caac  and  the  one  now  to  he  considertnl. 
True,  g  5,  article  4,  down  to  tlie  beginning 
of  the  final  clause  does  follow  the  very  lan- 
guage of  the  article  in  the  Roeli  Case,  but 
adds  thereto  the  provision  whicli  we  have 
italicized  in  the  quotation:  "Providnl  that 
Ihe  board  of  directors  maj/  leaive  Ihia  limi- 
tation when  they  are  satitfied  that  said 
diach-arge  tens  aceidental." 

Reading  the  entire  article  in  crumection 
with  this  final  provision,  it  seems  very 
clear  that  it  was  not  intended  to  exempt 
the  association  from  all  liability  for  the 
death  of  a  member  from  a  gunnhot  wound 
where  there  ia  no  eyewitness  of  the  occur- 
rence, liut  to  limit  such  exemption  to  cases 
where  the  proof  of  the  accidental  character 
of  the  injury  fs  not  established  by  the  evi- 
dence to  the  satisfaction  of  the  directors. 
If  thifi  be  not  ita  meaning,  what  effect  sliali 
we  give  it?  It  must  be  presumed  that  the 
proviso  means  something,  and  surely  it  ia 
not  to  be  dismissed  as  a  mere  reservation 
by  the  insurer  of  a  right  to  make  the  bene- 
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liciarj  of  the  poHcj-  a  gift,  if  the  board  of 
dirwtors  shall  be  eo  charitably  Indiiicd. 
Thi-  lanpjage  of  the  contract  in  this  resjipct 
his  been  chosen  by  the  insurer,  and,  under 
familtar  principles,  it  is  to  be  given  the 
mrvt  favorable  coni^tructioD  of  which  it  is 
reaH>n«bly  capable  in  support  of  the  plain* 
tilTs  claim.  It  is  well  settled,  also,  that 
in  insurer  cannot  constitute  itself  the  iinal 
jud<^  or  arbiter  of  the  merita  of  a  claim 
madi'  against  it,  by  inserting  In  its  policy 
a  provision  that  any  claim  thereunder  must 
U'  established  by  proof  of  its  Ba.tiBCaction. 
F.ir  example,  in  Braunstein  v.  Accidental 
Death  Ins.  Co.  1  Best  &  S.  782,  121  Eng. 
Reprint,  004,  31  L.  J.  Q.  B.  N.  S.  17,  8 
■Tiir.  X.  S.  508,  5  L.  T.  S.  S.  ."iSO,  an  Eng- 
ii-h  case,  the  poller  provided  that,  before 
payment  of  the  indemnity,  proof  satiafac- 
lory  to  the  board  of  directors  of  the  acci- 
dental character  of  the  injury  must  he 
fnmiehed,  and  it  was  there  held  that  this 
must  be  interpreted  as  meaning  no  more 
than  that  the  proof  must  be  reasonably 
utiefaictory,  and  that  the  board  could  not 
deprive  the  plaintiff  of  his  right  to  recover 
by  unreasoiiably  rsfuaing  to  be  aatisHed. 
See  also  Traiser  v.  Commercial  Travellers' 
1-Jftern  Acci,  Asso.  202  Mass.  292,  88  N.  E. 
'XH:  Charter  Oak  L.  Ins.  Co.  v.  Kodel, 
3.')  V.  S.  237,  24  L.  ed.  434;  Buffalo  Loan 
Trust  t  S.  D.  Co.  v.  Knigbts  Templar  A. 
il.  Mut.  Aid  Asso.  126  N.  V.  450,  22  Am. 
St.  Rep.  83fl,  27  N.  E.  942;  Revnolds  v. 
K<]iiitiible  Acei.  Asso.  50  Hun,  13,'  1  N.  Y. 
Supp.  738;  Accident  Ins.  Co.  t.  Bennett, 
W  Tenn.  256,  25  Am.  St.  Rep.  885,  IG 
S.  \V.  723;  Xoyes  v.  Commercial  Travellers' 
Vlastern  Acei.  Asso.  190  Maws.  171,  76  N.  E. 
M-i.  In  the  Noyes  Case  the  Massachusetts 
court  quoted  the  Bratienstein  Case  approv- 
iDgly  and  says:  "There  la  an  implication 
that  the  directors  will  act  reasonably,  and 
the  requirement  ia  tlie  same  as  if  the  words 
'acting  reasonably'  were  inaerted,  in  con- 
neetion  with  the  worda  'aaid  board.'  " 

Spealcitig  upon  the  same  subject,  the  court 
in  the  Trainer  Case,  after  holding  that,  upon 
the  proofs  offered,  the  jury  might  find  that 
the  death  waa  accidental,  adda:  ''If  the 
jury  should  ao  And,  we  are  of  opinion  they 
also  would  li«ve  the  right  to  say  that  the 
»ame  fair  preponderance  of  the  evidence 
nhich  had  convinced  tlieir  judgmeota  ought 
to  have  produced  the  same  conviction  in 
the  minds  of  other  reasonable  men.  It 
nould  be  an  anomaly  for  ua  to  decide  other, 
wise.  It  cannot  be  said  as  a  matter  of  law 
that  reasonable  men  were  bound  to  come 
to  only  one  conclusion.  ...  It  is  not 
for  the  defendant,  in  a  case  of  contradictory 


4i: 

tion  aa  this  haa  l)een  rea^onalily  complied 
with," 

In  Buffalo,  Loan  Trust  &  S.  D.  Co,  v. 
Knights  Templar  i  JL  Mut.  Aid  Asso.  it 
is  said  that  a  requiren;ent  of  "satisfactory 
proof"  entitled  the  association  to  demand 
that  the  fact  "ntiuuld  lie  sbnwn  with  rea< 
sonable  definiteneaa  and  certainty."  TTia 
rule  of  these  [iiftedentn  is  without  excep- 
tion in  the  cases  so  far  as  we  have  been  able 
to  discover.  As  suggested  in  the  Traiser 
Case,  it  would  be  contrary  to  all  reason  and 
all  sound  principle  U>  hold  it  competent  fnr 
an  Insurer  in  a  contract  to  clothe  himself 
with  power  or  authority  "to  pass  finally 
and  decisively  ,  .  ,  upon  the  rights  of 
the  insured."  The  courts  cannot  thus  be 
ousted  of  their  jurisdiction  to  settle  and 
adjudicate  disputes  involving  rights  of  per- 
sons and  propertv,  Lewis  v.  Brotherhood 
Acci.  Co,  104  Maaa,  1,  17  L.R,A,(N.S.)  714. 
70  N,  E.  802;  Utter  t.  Travellers'  Ins.  Co, 
65  Mich.  545,  8  Am.  St.  Rep.  913,  3S  N. 
W.  812;  Fidelitv  t  C.  Co.  v.  Cravs,  78  Minn. 
460,  70  N,  W.  531;  Fidelity  &  C.  Co,  v. 
EickhotT,  83  Minn.  170,  30  L.R.A.  586,  56 
Am.   .Si.   Rep.   484,  6.1  X.  W.  351, 

II.  Construing  the  contract  as  indicated 
in  the  preceding  paragraph,  we  have  then 
to  inquire  whether,  upon  the  evidence  pro- 
duced, the  jury  couid  properly  And  that  the 
accidental  character  of  Larson's  death  had 
been  estahliehed  by  proofs  which  "ougiit 
to  satisfy  reasonable  men  acting  reason- 
ably." Tliia  question  must  he  anawered  in 
Iiie  affirmative.  The  entire  res  gestte  de. 
veloped  by  the  testimony  tends  strongly 
to  show  that  the  gun  was  accidentally  dis. 
charged,  Tliere  is  not  only  an  entire  ab- 
sence of  evidence  tending  to  show  suicidal 
purpose  or  predisposition  on  the  part  of 
the  deceased,  but  practically  every  circum- 
stance shown  is  consistent  with  and  gives 
support  to  the  opposite  conclusion.  That 
lie  had  bfen  engaged  in  working  about  his 
car  is  shown  bj'  tlie  testimony  of  his  wife. 
by  the  condition  of  things  in  and  about  the 
garage  immediately  after  his  injury,  and 
li.v  the  faot  that  be  had  clothed  himself  in 
his  overalls  or  working  suit.  He  had  come 
into  the  house  to  his  dinner,  and,  so  far 
as  appears,  there  was  nothing  in  his  con- 
duct tn  excite  tlie  special  notice  or  alarm  of 
hia  wife.  Dinner  over,  he  returned  to  his 
work,  but  almost  immediately — two  or  tliree 
minutes  the  witness  says — he  came  back  in 
a  hurried  manner,  carrying  a  monkey 
wrench  in  his  hand  and  cnlting  his  wife  to 
come  quickly,  for  lie  was  hurt.  His  ex. 
planation  given  at  the  moment  is  clear. 
ly  admissible  evidence,  and,  if  true,  indi- 
that,  in  reaching  for  or  taking  down 


evidence,  finally  and  decisively  to  pass  upon  I  the  "grease  gun,"  witli  which  to  lubricate 
the  rights  of  the  iusurril,   if  such  a  condi- 1  some  part  of  the  car,  he  had  moved  the  rifle 
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lying  upon  the  siiell  in  gucb  manner  aa  to 
cause  its  disrharge.  His  immediate  and 
linrried  return  to  the  house,  liis  prompt 
call  for  help  from  his  wife,  and  for  mMlical 
aid,  are  quite  inconsistent  uith  an  attempt 
lit  suicide.  The  fai'l  tliat  the  rifle  was  foun<l 
tying  on  tile  shelf  or  Iteneh  ivitli  the  muzzle 
imgling  outivard,  the  dclieute  character  of 
its  trigger  action,  its  being  under  a  more 
or  less  confused  nggregation  of  rags  and  im- 
plements used  in  caring  for  the  car,  and  the 
further  significant  fact  that  the  load  ap- 
peared to  hB.ve  been  discharged  through  m. 
rag  lying  over  its  miiT^zle,  all  corroborate  the 
story  told  by  him  as  to  the  manner  of  hit. 
injury.  That  the  provi-d  facts  and  circiim- 
stances,  as  u  whiilc.  would  jMRtify  a  finding 
that  the  alleged  accidentnl  diacharge  of  the 
gun  was  cstabliRhcd  to  a  reascmable  cer- 
tainty, and  that  the  board  of  directors,  as 
reasonable  meu  acting  reasonably,  siiould 
have  BO  found,  is  scarcely  open  to  doubt. 
III.  The  foregoing  considerations  are  suf- 
ficient to  require  an  allirniBnce  of  the  judg- 
ment below,  without  entering  into  any  dis- 
cussion as  to  whether,  if  we  were  to  ignore 
the  efTect  of  the  last  clause  of  section  5, 
article  4,  of  the  defendant's  articles  of  in- 
corporation, sneh  judgment  could  be  sus- 
tained. It  is  perhaps  proper,  however,  to 
poiut  out  that  the  opinion  in  Eoeh  v.  Busi- 
ness Men's  Protective  Asso.  Aupra,  does  not 
hold  that,  to  satisfy  tlie  provision  for  "eye- 
witnesses" of  the  accident,  some  witness 
must  be  produced  who  actually  saw  the  dis- 
■■harge  of  the  gun  which  caused  the  injury. 
The  rule  or  principle  there  approved  is 
rotated  in  these  words :  "The  event  referred 
to  in  the  by-law  relied  upon  is  maiiifestly 
death  resulting  from  a  Ixjdily  injury  caused 
ity  the  discharge  of  flrearms,  and  provides 
that  the  independent  testimony  should  come 
from  one  who  was  an  eyewitne^  of  that 
event.  .  .  .  Not  only  is  the  beneHciarj 
to  prove  the  operating  cause  of  death,  as 
that  it  was  from  a  gunshot  wound,  hut  he 
must  prove  by  an  eyewitness  of  the  event 
that  the  gun  was  accidently  discharged. 
It  is  not  enough  that  he  prove  that  it  might 
have  bei'u  so  committed.  His  proof  must 
In  stronger  than  tliat,  and  fairly  prepond- 
erate in  favor  of  the  proposition  tiiat  the 
gnu  was  accidently  discharged.  ...  In 
I  he  case  at  bar,  (he  event,  that  is  to  say, 
the  accidental  character  of  the  discharge 
of  drearmn  resulting  in  death,  must  he  es- 
tablished )>y  at  least  one  person  otiier  than 
the  insured,  and  'who  ivas  an  eyewitness' 
does  not  necessarily  mean  that  the  witness 
should  have  seen  the  exact  manner  of  the  j 
discharge;  but  it  seems  to  ub  that  tt  does  I 
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comprehend  the  presence  of  the  witiiPS-'  at 
or  near  the  scene,  and  his  direct  observa- 
tion of  such  facts  and  circumstances  con- 
nected with  the  immediate  transaction,  »* 
of  then) selves,  and  without  any  nid  fruiii 
presumption  or  inference  arising  from  I"!.- 
of  life,  or  the  instincts  of  selfpreservntiim. 
indicate  that  the  shooting  was  accidental." 

Following  this  statement  of  the  pro|ii>-i- 
tion,  the  opinion  then  ijuoles  anil  aiiopts. 
as  enpressing  the  views  of  this  court,  an 
extract  from  Lewis  v.  Brotherhood  .Aeci.  Co. 
104  Mass.  1,  17  L.R.A.fX.S.)  714,  :n  X. 
E.  802.  "An  eyewitness  is  a  jier^u  who 
testiiles  to  what  he  has  seen.  By  the  terms 
of  this  policy,  the  facts  and  circumstances 
of  the  accident  and  injury  arc  to  be  estal)- 
lished  by  those  who  saw  them.  Xot  only 
are  tlie  facts  and  circumstances  of  thi>  in- 
jury to  be  established  by  an  eyewitness,  but 
also  of  the  accident;  that  is,  the  operalin)i 
cause  of  the  injury.  Enough  must  be  te-^ii- 
lled  to  by  eyewitnesses  to  show  the  operat- 
ing cause  of  the  injury,  or  at  least  to  i^how 
that  at  the  time  of  the  injury  there  was  an 
operating  cause  to  which  the  accident  may 
fairly  be  attributed,  and  to  indicate,  in  a 
general  way,  the  nature  of  that  cause  and 
the  manner  of  its  working." 

As  will  be  r^dily  seen,  this  statement  of 
the  rule  is  much  less  rigid  and  infle\i1>lc 
than  the  one  I'ontended  tor  by  ap[>ellant. 
Perhaps  no  better  illustration  is  needed  than 
a  statement  of  the  facts  in  the  Lewis  Case, 
in  which  the  court  announced  the  above  rule, 
and  permitted  the  plaintiff  to  recover  upon 
a  policy  containing  a  requirement  of  an 
eyewitnese  of  the  event.  One  Lewis,  being 
iusuied  against  accident,  was  drowned.  The 
policy  which  he  held  contained  a  provision 
that,  in  case  the  injured  died  by  drowning 
or  by  shooting,  there  could  lie  no  recovery 
against  the  insurer,  except  upon  proof  of 
the  facts  and  circumstances  of  the  accident 
and  injury  by  the  testimony  of  an  actual 
eyewitness.  It  was  shown  that  I.«wis  and 
a  young  lady  were  seen  on  the  river  in  a 
canoe  which  Lewis  was  paddling.  A  little 
later  the  empty  canoe  was  found  floating 
upon  the  river,  and  the  dead  bodies  of  Lewis 
and  his  companion  were  thereafter  found 
in  the  river.  No  one  saw  the  canoe  )ipsel, 
or  saw  Lewis  or  the  young  lady  struggling 
or  alive  in  the  water.  In  other  words, 
there  was  no  living  eyewitness  of  the  im- 
mediate facts  of  tb^  drowning.  There  were, 
however,  two  witnesses  who  were  on  the 
river  about  five  minutes  before  4  o'clo.-!; 
in  the  afternoon  of  that  day,  and  met  Lewis 
nd  the  lady  goiug  in  the  opposite  direction. 
They  appeared  to  b«  chatting  and  in  good 
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spirits,  nothing  unusual  in  their  manner, 
or  ID  bhe  appmrftnee  or  aotim  of  the  oanoe. 

')ne  of  these  wittiesscH  testifled,  alto,  that 
3oi  i  miniiteH  after  thlit  meetinfl  and  after 
H  point  of  land  had  interveneil,  shutting  the 
i-anoe  and  its  occupants  from  hiH  view,  he 
heard  a  cry  or  scream  of  txiine  kind,  hut  ilid 
not  return  to  Bee  what,  if  anvthing.  wmh  Ihe 
matter.  Another  witness,  with  a  friend, 
wat  on  the  river  "about  4  oVlotli,"  and, 
»>  they  rounded  a  N-nd,  tliej-  came  upon  the 
upturned   caniie.  and  diBcnvered  ajtirlcs  of 

■  liitUing  flouting  on  the  nurface.  Clone  ex- 
amination of  the  witnesB  seems  to  have  de- 
vofoped  the  time  of  this  discoverj  to  have 
heen  ten  or  Tifteen  uiiniiteH  after  4.  Tlie 
-.»-ner  of  the  canoe  teittifieB  that  I^wis  ivas 
a  goo"]  liontraan;  that  the  canoe  was  what 
he  would  call  mcdiuui  nafe,  hut  that  a  |>er- 
^Hin  noulil  liave  to  he  more  uareful  with  it 
than  with  a  lar({er  one.  These  facts,  the 
<'<iurt  held,  aufticiently  oatisfied  tlie  provi- 
sion in  the  insurance  contract,  requiring 
primf  by  eyew  it  ileuses.  The  views  expre-ispd 
on  (hie  point  constitute  an  illuminating  ex- 
uniple  of  the  practical  a  [plication  of  the 
abstract  rule  or  principle  which  that  court 
i-l^ewhere  expreRWR,  and  approved  by  ua  in 
the  Roeh  Ca«e,  and  on  which  the  appi'llant 
iarBPly  relies.  The  opinion  proceeds  as  fol- 
l^••xr.•.  "The  jury  might  have  found,  on  the 
evidence  of  actual  eyewitnesses,  that  short- 
ly before  the  time  when  the  accident  hap- 
pened Ijewis  and  Miss  Hurley  were  upon 
'he  river  in  what  might  be  called  a  'cranky' 
ranoe.  liable  to  overturn  at  any  moment  un- 
ip-ii  unusual  care  was  exercised  both  by 
lewis  and  hia  companion;  that  within  five 
^perliapb  fewer  minutes  of  the  time  at  which 
the  were  laitt  seen  alive  the  cauoe  was  over- 
turned and  the  bodies  were  under  water. 
Here  then  is  shown  upon  the  tentimony  of 
riewitneHses  an  operating  cause,  namely  the 
imminent  liability  of  the  capsiEini^  of  the 
tioat  by  reason  of  its  cranky  nature,  taken 
in  connection  with  the  fact  that  it  had  two 
anm  pants,  of  whom  one  was  a  young 
soman  not  shown  to  have  been  experienced 
'm  aidinfF  to  keep  the  canoe  in  balance. 
It  is  not  the  case  of  a  boat  which  is  of  such 

he  upset  liy  the  movements  of  persons  in  it, 
btit  it  is  the  case  of  a  cranky  canoe  hav- 
ing two  persons  in  it,  where  a  not  unusual 
movement,  even  of  one  of  them,  may  re- 
sult in  capsizing  of  it.     An  operating  cause 

■  .  .  is  ever  l>reBent  under  such  circum- 
stances, and  that  cause  is  disclosed  by 
.  .  .  eyewitnesses.  Moreover,  upon  the 
evidence,  the  jury  might  have  found  that 
the  movements  of  the  canoe  and  ita  occu- 
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pants  were  shorn i  by  eyewitncHses  up  to 
a  time  wltbin  three  or  four  minutes  of  the 
accident,  and  that  t'Very  operating  cause  of 
the  accident,  CM-cpt  the  one  .  .  .  shown 
to  have  been  present,  was,  fairly  excluded  hy 
the  testimonj'  of  these  same  eyewitnesses. 
It  must  lie  held  that,  in  the  cate  lietore  iw. 
the  facta  and  circumstances  nf  the  accident 
and  injury  were  e~tablished  hy  eyewitnesses. 
within  the  meaning  of  the  ijolicy. 

In  other  words,  if  the  eyewitnesses  testi- 
fy to  personal  observations  of  the  ''operat- 
ing cause,"  it  is  not  required  that  they  shall 
have  seen   that   cause   in   actual  operation. 

If  the  rule  and  reasoning  here  made  use 
iif  by  the  Massachusetts  court  in  the  Lewis 
('use,  and  adopted  and  approved  by  us  in 
the  Roeh  Case,  are  sound — and  we  think 
they  are — it  acems  haxdty  open  to  question 
that  the  judgment  for  plaintiff  in  the  pres- 
ent case  is  fairly  sustainable.  If  a  "cranky 
canoe"  is  an  ever-present  cause  of  accident 
to  those  riding  therein,  is  it  not  equally 
clear  that  a  loaded  Run  with  very  delicate 
trigger  action,  in  a  position  whera  it  may 
be  disturbed  by  a  careless  or  thoughtless 
movement,  is  an  ever-present  operating 
cause  of  peril  to  those  who  may  be  employed 
within  its  reach?  .^nd  if  the  tracing  of  the 
movements  of  the  occupants  of  the  canoe 
may  stop  anywhere  from  five  to  fifteen 
minutes  short  of  the  final  catastrophe,  and 
still  the  testimony  be  that  of  "eyewitnesses, 
within  t^e  meaning  of  the  policy,"  it  will 
require  very  coDbidcraljle  ingenuity  to  find 
reason  for  saying,  in  this  caae,  that  tho  two 
or  three  minutes  intervening  between  Lar- 
son's leaving  the  house  and  his  hasty  reap- 
pearance, exclaiming  he  was  hurt,  is  such 
a  break  or  hiatus  in  the  history  of  the  ettse 
by  eyewitnesses  as  will  defeat  an  action 
on  tite  policy.  To  repeat  once  mora  the 
statement  <rf  tlie  principle  announced  In  the 
opinion  from  which  we  have  quoted  so  ex- 
tensively; "Knough  must  he  testifted  to  by 
eyewitnesses  to  show  the  operating  cause  of 
the  injury,  of  at  Irast  to  show  that  at  the 
time  of  the  injury  there  tra«  an  operating 
oonte  10  which  the  airidefit  may  fairly  be 
attributed,  and  to  indicate  in  a  general  uny . 
the  tiatiire  of  that  (aiise  and  the  manner  of 
He  trorking." 

The  record  in  the  case  at  bar  fairly  fills 
the  measure  of  this  requirement. 

No  reversible  error  is  shown,  and  the 
judgment  of  tha  district  court  is  aflirmed. 


Petition  for  rehearing  denied. 
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Annotation — InmraBce;  valHlity  and  constroctioa  of  provnkm  r«quiraig 
.         the  fact  or  circvmstancet  of  lou  to  be  etfablnhed  by  cyewHneM. 


Tliis  note  supplements  that  to  Roeh  v. 
Business  Men's  Protective  Aaso.  51 
Ii.K.A.{S.S.)  221,  on  the  above  question. 
'  A  few  recent  cases  have  involved  pro- 
visions of  the  character  under  considera- 

It  will  be  noticed  that  the  provision 
involved  in  Ellis  v.  Interstate  Bl'Si- 
VF.aa  Mkk's  Acci.  Asso.  ante,  414,  ex- 
I'iuding  liability  in  case  of  death  b_y  the 
Uist-harge  of  firearms  unless  the  acciden- 
tal character  of  the  injury  was  establish- 
ed by  an  eyewitness,  contained  a  clause 
that  the  board  of  directors  might  waive 
Ihia  limitation  when  they  were  satisfied 
that  the  dischai^e  watt  accidental;  and 
that  it  was  held  that  thia  provision  did 
not  exempt  the  insurer  from  all  liability 
(or  death  from  a  gunshot  wound,  where 
ttiere  was  no  eyewitness,  but  limited  it 
to  cases  where  the  accidental  character 
of  the  injury  was  not  established  by  the 
evidence,  to  the  satisfaetion  of  the  direo- 
turs.  But  it  will  be  observed  that  the 
court  held  that  the  board  could  not  un- 
reasonably refuse  to  be  saliafled;  and 
that  if  the  accidental  character  of  the 
insured's  death  was  established  by  proof 
which  ought  to  satisfy  reasonable  men, 
acting  reasonably,  a  recovery  might  be 
had,  and  the  evidence  was  held  sufficient 
to  so  establish  the  accidental  character  of 
the  injury,  there  being  testimony  showing 
that  the  insured  hod  been  working  around 
his  automobile  in  the  garage;  that  he  had 
come  to  the  house  for  dinner  ajid,  after 
it  was  over,  returned  to  hia  work,  hut  al- 
most immediately  came  back,  carrying  a 
wrench,  and  caUing  (o  hia  wife  that,  he 
was  hurt;  that  he  stated  to  her  that  he 
reached  for  a  tool  on  a  shelf  and,  in 
doing  so,  moved  a  rifle  on  the  ahelf  in 
such  a  manner  as  to  discharge  it,  with 
the  result  that  he  was  shot. 

While,  from  the  view  taken,  it  was 
unnecessary  for  the  court  to  go  fur- 
ther, it  did  so,  and  adopted  the  rule 
■  that  Che  provision  as  to  an  eyewitness  did 
not  require  the  production  of  one  who 
actually  saw  the  discharge  of  the  gun 
which  caused  the  injury,  but  that,  if  an 
eyewitness  waa  produced  who  testified  to 
personal  observations  of  the  operating 
cause,  this  was  all  that  was  required,  and 
the  evidence  of  the  insured's  wife  who 
saw  him  a  few  moments  after  he  was 
shot,  was  held  sufficient  to  establish  the 
accidental  character  of  the  injury  by  an 
eyewitness. 
I..11.A.19I8F. 


In  Lundberg  v.  Interstate  Business 
Men'a  Acci.  Asso.  (1916)  162  Wis.  474. 
156  N.  W.  482,  Ann.  Caa.  1916D,  667, 
it  was  held  that  a  provision  excluding 
liability  for  injury  caused  by  firearms, 
unless  the  circumstances  were  established 
by  an  eyewitness,  was  not  void  as  being 
against  *  public  policy. 

In  this  case,  a  statute  required  that 
portions  of  policies,  which  purported,  by 
reason  of  the  circumstances  under  which 
a  loss  was  incurred,  to  reduce  the  in- 
demnity, should  be  printed  in  bold-faced 
type,  and  required  insurance  companies 
to  submit  a  copy  of  the  form  of  their 
policies  to  the  insurance  commissioner 
for  approval;  and  it  was  held  that  after 
the  commissioner  had  approved  a  policy, 
containing  a  provision  excluding  linbilily 
on  aeeouot  of  bodily  injury  produced  by 
the  discharge  of  firearms,  unless  th'f 
claimant  should  establish  the  accidental 
character  of  the  injury  by  an  ^'ewitness. 
expert  evidence  could  not  be  received  in 
an  action  on  such  a  policy  to  show  thst 
this  provision  was  not  printed  in  bold- 
faced type. 

It  was  held  in  this  case,  that  the  plain- 
tiff had  failed  to  establisli  the  accidental 
character  of  an  injury  by  the  testimony 
of  "an  eyewitness  of  all  the  eircumstanees 
of  the  casualty,"  where  it  appeared  that, 
shortly  before  the  occurrence,  a  person 
saw  the  insured,  who  had  been  fishing. 
rowing  toward  a  landing;  that,  while  in 
a  house,  such  person  heard  the  dischai^e 
of  a  gun  from  the  direction  of  the  land- 
ing; that,  soon  after,  she  went  to  the 
landing  and  found  the  insured  lying  in 
the  bottom  of  the  boat,  with  a  bullet  hole 
through  hia  body  and  his  discharged 
rifle  lying  near  him. 

In  Uoses  r.  Illinois  Commercial  Men'K 
Asso.  (1914)  189  HI.  App.  440,  an 
amendment  to  a  by-law,  providing  that 
an  insurer  should  not  be  liable  on  account 
of  disability  or  death  of  any  member, 
resulting  from  the  discharge  of  firearms. 
when  there  was  no  witness  to  the  dis- 
charge of  such  arms  except  the  member 
himself,  was  held  reasonable,  not  against 
public  policy,  and  a  valid  part  of  the  con- 
tract of  insurance. 

And  in  Connell  v.  Iowa  State  Travel- 
ing Men's  Asso.  (1908)  139  Iowa.  444. 
116  N.  W.  820.  a  like  provision  was  held 
an  exc«ption  of  liability  which,  like  otlier 
exceptions,  must  be  set  up  and  proved 
as  a  defense  tty  the  insurer.     J.  T.  W. 
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NEBRASKA  SUPREME  COURT. 


LE  HOY  FUSSELL,  PUT.  in  Err., 
STATE  OF  NEBRASKA. 


(_  Xeb.  _,  166  N.  W.  197,) 

ronMltutlonttl  law  —  peiMltr  for  fatlnre 
lo  obey  decree. 

1.  Section  1,  chap.  186,  Laws  1915,  mak- 
ing: it  a  miRdeiueanor  for  "any  husband, 
ucainit  Hiiom  a  decree  for  divorce  and  ali- 
mi.nr  for  th(^  uipport  of  iiiti  children  fhiiU 
have  been  rondered,"  to  neglect  or  refuse  tci 
ivmplv  with  the  decree,  ajid  declaring  a  pen- 
atiT  tiiCTefOT,  is  not  in  conflict  with  either 
{J  io.  art.  1,  of  Ihe  Federal  Constitution, 
or  g  16,  art.  1  of  the  Constitution  of  the 
Htate,  BH  an  ex  post  facto  law. 

For  olher  caifa,  see  Contlilntional  Law,  I. 

b,  1,  in.  Dig.   1-52  ^■.  8. 
Same  —  Imprisonment  —  debt. 

2.  The  decree  of  the  district  court  in  a 
divorce  suit,  providing  that  the  husband 
eh«U  pay  to  the  wife  certain  instatments 
each  month  for  the  support  of  their  minor 
child,  is  Dot  a.  "debt"  in  tlu;  ordinary  sense 
nl  the  term,  and  the  act  of  the  Icgisiaturc 
u[  IfllS,  providing  for  the  imprisonment  of 
the  hntiiand  for  refusal  to  make  such  pay- 
ments, ia  not  in  violation  of  the  provisions 
uf  4  20,  art.  1,  of  the  Constitution  of  this 
state,  which  provides  that  no  person  shall 
in-  imprisoned  in  any  civil  action  for  debt, 
♦'or  other  cases,  see  /mpriaonmBnf  /or  Debt, 

Dig.  1-5S  S.  8. 
Indictment  ^  venae  —  sufflclencr. 

3.  An  mformation  whose  caption  gives 
ihe  name  of  the  state  and  the  county,  and 
which  charges  that  the  designated  crime  was 
''ommitted  in  aaid  county  and  state  afore- 
■^id.  alleges  the  venue  with  sufficient  cer- 

f'ar  other  caaet.  see  Inrtictmenl,  etc.,  11.  a, 

in  Dig.  1-52  X.  S. 
Venue  —  prosecution  tor  failure  to  obey 

4.  A  prosecution  based  on  the  provisions 
"f  chapter  180,  Laws  1915,  is  properly 
liroiiglit  in  the  district  court  of  the  county 
in  which  the  decree  in  the  divorce  proceed- 
ing was  rendered. 

for  nthtr  oatea,  tee  Veniw,  /.  in  Dig.  l-5i 

v.  8. 
-Appeal  ^  asslstaut  to  proaecntor. 

J.  Error  cannot  be  predicated  in  a  mis- 
demeanor case  on  the  ground  that  the  coun- 

Hmdnotea  by  TLunui,  J. 

Note. —  Ae  to  constitutionality  of  stat- 
ute for  the  enforcement  of  decree  for  nii- 
uwny  or  for  punishment  for  disobedience 
thereof,  Bee  annotation  following  this  case, 
poflt.  424. 

tieneratly,  aa  to  constitutionality  of  im- 
priMument  for  debt,  see  the  notes  to  Carr 
v.  State,  34  L.H.A.  634.  and  State  v.  Pru- 
dential Coal  Co.  L.R.A.1913B.  649. 

I..R,A,10I8F. 


ty  attorney  called  to  his  assistance  another 
lawyer  without  the  order  of  the  court.. 
For  other  eatea,  tee  Appeal  and  Error,  VII. 
m,  7,  a,  in  Dig.  1-52  X.  S. 

(January  21,  1918.) 

ERROR  to  the  District  Court  for  Otoe 
County  to  review  a  judgment  con- 
victing defendant  of  failing  and  neglert- 
iiig  to  pay  monthly  inutalmeuts  for  the 
Hupport  of  bis  child.    AlFirmcd. 

Tbe  facts  are  stated  in  tlie  opinion. 

llessrs.  Andrew  P.  Moran  and  .\u> 
tliony  E.  Lnngdon,  for  plaintiff  in  error; 

The  law  did  not  become  effective,  if  at 
all,  until  July  8th,  J  915,  long  after  the 
decree  was  entered,  and  is  therefore  ex 
post  facto. 

State  V.  McCoy,  87  Neb.  385,  28  L.R.A". 
(N.S.I  583,  127  N.  W.  137;  Marion  v. 
SUte,  10  Xeb.  346,  20  N,  W.  280:  Re 
Medley,  134  U.  S.  160,  33  L.  ed.  8:(.), 
10  Sup.  Ct.  Rep.  384;  King  v.  Mi- 
souri,  107  U.  S.  221,  27  L.  ed.  506,  2  Sup. 
Ct.  Rep,  443:  State  v.  Hoon,  78  Neii. 
618,  111  N.  W.  4fi2:  Ware  v.  Sanders. 
146  Iowa.  233,  124  N.  W.  1081;  Ander 
son  v.  Ritterbnsch,  22  Okla.  761.  08 
Pac.  1002;  Diamond  State  Iron  Co.  v. 
Tlusbands.  8  Del.  Ch.  2Aii,  S8  Atl.  ^40: 
Calder  v.  Bull,  3  Dall.  38fl.  1  L.  «l.  64S; 
Hay  V.  State,  105  G«.  590,  70  Am.  St. 
Rep.  88,  31  S.  E.  S«0:  State,  Aldeii. 
Proaeeutril:,  v.  Newark,  40  N.  J.  L.  92: 
Porritt  V.  Porritt,  16  Mich.  140. 

Chapter  166.  Laws  of  1916,  is  uncon- 
stitutionni  and  void,  for  the  reason  tliat 
it  provides  imprisonment  for  debt,  and  i^ 
repitgnant  to   9   20,  art.   1,  of   the  Consli- 

Leeder  v.  State,  55  Neb.  133,  75  S.  W. 
541. 

The  court  had  no  jurisdiction  to  hear 
and  determine  the  case  and  impose  sen- 
tence, for  the  reason  that  nowhere  in  the 
information  is  it  alleged  that  the  crimi- 
was  con)mitt«d  within  the  jurisdiction  of 
the  court  and  within  the  county  of  Otoe. 

McCoy  V.  atate,  22  Neb.  420,  35  X.  W. 
202;  CiithbertBon  v.  SUta,  72  Neb.  72!>, 
101  X.  \V.  1031. 

The  misconduct  of  the  prosecuting  at' 
torney  jeopardiied  the  right  of  the  defend- 
ant to  a  fair  and  impartial  trial,  guar- 
anteed by  the  Constitutions  of  the  state 
and  of  the  L'nited  Statec,  and  was  highly 
prejudicial  to  the  defendant. 

Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg,  55 
Neb,  748,  76  X.  \V.  402,  5  Am,  Neg,  Rep, 
50;   Hansen  v,  Msllett,   101   Neb.  33B,  103 


N.  ■ 


.    146. 


s  B.  Reed,  Attorney  Gen- 
.  Moran  for  the  State. 
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XKUIIASKA  SUPilEME  COURT. 


Uuiiicr,  J.,  delivered  tlie  opinion  of  the  i 

This  \e  an  appeal  from  a  judgment  in 
a  criminal  proBei-ution  liased  on  tlie  pro- 
viBioiiB  of  diapter  IHU,  Laws  1111.1,  g  ], 
M'hicli  reads  as  followB:  "Wheiipver  any 
huslinnd,  againat  whom  a  decree  for  di- 
vorce and  alimony  for  the  support  of  tit 
oliildrfn  shall  have  been  rendered  by  any 
I'ourt  in  this  state,  nball.  without  good 
cause,  refuse  or  neglect  to  pay  to  the 
perHOiLH  noted  tlie  amountti  and  [in  the] 
manner  provided  liy  such  ilecret-,  he  shall 
l>e  guilty  of  a  miNdenieanor  and  t<bal1,  on 
conviction,  1m'  imprisoned  in  the  roimtr 
iail  not  less  than  three  nor  more  than  six 
months  tor  eaeh  olTetise,  provided  the  re- 
fusal or  ne^leet  to  so  pay  each  He  pa  rate 
instalment  or  payment  of  surh  money  as 
provided  by  the  decree  shall  be  held  to 
Ike  nepnratc  ofTenne  and  punishable  as  such." 

Le  Itoy  FuHaell  was  the  defendant  iu 
the  instant  cane,  and  hia  trial  in  the 
district  court  for  Otoe  county  resulted  In 
a  verdict  of  guilty  on  eleven  counts  con- 
tained in  the  information,  lie  was  sen- 
tenced to  serve  a  term  of  three  months  in 
the  county  jail  on  each  of  the  counts,  to 
lie  served  ciinsecutivi'ly.  and  that  he  pa.y 
the  coats  of  prosecution.    He  has  appealed. 

The  appellant,  iiy  hi«  brief,  aseaila  the 
Mct  as  unconstitutional  aiid.  as  one  of  hia 
reasons  for  tiie  attack,  contendfl  that  the 
law  is  an  ex  post  facto  law;  that  it  con- 
flicts with  g  10,  art.  1,  of  the  Federal  Con- 
-titiition,  and  §  1*1,  art.  1,  of  the  Consti- 
tution of  this  state,  the  latter  of  which 
provides:  "Xo  hill  of  attainder,  ex  post 
facto  taw,  or  law  impairing  the  obligation 
of  contracts,  or  making  any  irrevocahle 
yrant  of  special  privile^ies  or  immiinitics 
-hall  be  passed." 

The  record  discloses  that  on  tlic  l-tth 
da;  of  January.  1013,  the  district  court 
of  Otoe  county  rendered  «  decree  in  a  di- 
vorce case  providing  that  defendant  should 
pay  the  plaintiff,  his  divorced  wife,  £10 
l<er  month,  commencing  on  the  1st  day  of 
■Innuary.  Ifliri.  for  the  support  of  their 
minor  daughter,  Eva  Louise  Fussell;  and 
this  prosoclltiou  WHS  based  on  defendant's 
refusnl  to  pay  the  sums  of  money  so  or- 
dered by  the  decree  of  the  court. 

It  is  contended  that,  when  the  decree 
was  rendered,  there  «'a«  no  provi^iion  of 
law  for  its  enforcement  other  than  the 
ordinary  process  of  the  courts,  such  as 
txecution,  attacluneiit,  or  garnishment; 
that  the  act  in  question  pieced  the  deCeiid- 
ant  in  a  woriu'  situatiun  than  he  was  in 
prior  to  its  enactment,  and  was,  therefore, 
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as  to  him,  an  ei  post  fact«  lav.  Aniuer- 
Ing  this  contention,  it  may  be  said  thai 
the  act  in  question  was  Dot  &mendatury 
of  any  statute,  but  was  aa  independeni 
act.  wliich  was  evidently  pasted  by  thf 
Icgishiture  for  the  express  purpose  of  giv 
ing  the  district  court  power  to  enforce 
orders  and  decrees  in  divorce  cases.  Or- 
dinarily, the  court  would  have  such  power 
by  a  contempt  proceeding;  but  this  court 
having  held  in  Lceder  v.  State,  59  Neb.  1.33. 
7.^  X.  W.  541,  and  Scgear  v.  Segcar,  2S 
Xeb.  soil,  .18  X.  «'.  5.16,  that  a  decree  for 
permanent  alimony  is  not  so  enforceable, 
the  'ejfislaturc,  seeing  the  necessity  fur 
granting  additional  power  to  the  court,  bt 
which  its  decrees  should  be  enforced,  pORised 
the  act  now  under  consideration  for  that 
purpose.  The  act,  standing  by  itself,  chu- 
not  be  said  to  violat*  the  provisiona  of 
either  the  federal  Constitution  or  the  Con- 
stitution of  the  state,  as  an  ex  poet  facto 
law.  Tlie  legislature  had  the  power  ti> 
enact  such  a  law,  as  far  as  those  consti- 
tutional provisions  were  concerned.  The 
act  does  not  amend  or  change  any  oth.*r 
statutory  provision;  and,  as  the  defcudanl 
had  not  been  guilty  of  any  crime  at  the 
time  jt  was  enacted,  it  cannot  be  said  to 
operate  as  an  ex  jtost  facto  law  as  to  hini. 
Again,  the  record  shows  that  defendant 
did  not  refuse  to'  comply  with  the  term> 
of  the  decree  in  qocation,  until  after  the 
law  went  into  effect.  It  is  therefore  didi- 
cult  to  see  how  it  affected  him  in  any  way, 
until  a.fter  his  refusal  to  obey  the  ordei 
of  thti  court.  8  Cyc.  1035;  Jaehne  v.  Ke"- 
Vorb.  128  U.  S.  181).  32  L.  ed,  398,  B  Suj.. 
Ct.  Itep.  70;  Flaherty  v.  Thomas.  12  Allen. 
42K;  liittenhaus  v.  Johnston,  92  U'is.  5)js. 
32  I-.lt.A.  :im,  68  X,  W.  805. 

In  8  Cyc.  1035,  it  la  said:  "l^ws  which 
would  be  ex  post  facto  if  apjilicd  to  of- 
fenses occurring  before  their  passage  will, 
if  possible,  be  construed  as  having  only  a 
proHpcctdve  elfect." 

Many  cases  are  cited  in  support  of  tlii^i 
view.  Giving  this  statute  a  proq>ectii-e 
effect  precludes  any  question  as  to  its  cou- 
stitutioBulity  In  this  case. 

It  is  defendant's  second  contention  that 
the  act  in  question  is  unconstitutional  fur 
the  reason  that  it  provides  for  in^rison- 
ment  for  debt,  and  is  repugnant  to  g  20, 
art.  1,  of  the  Constitution  of  this  state. 
which  reeds;  "No  person  shall  be  impris- 
oned for  debt  in  any  civil  action,  on  mexne 
or  final  procexs.  unless  in  cases  of  frauii.*' 

This  assignment  presents  a  more  diflicult 
question.  It  is  argued  ori  the  strength  of 
the  cases  above  cited  that  the  decree,  which 
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provides  that  delentlHTit  stiall  pay  $10  per 
month  for  the  suppiirt  of  hii  minor  child, 
iTcalfB  a  debt,  for  the  noiipayraent  of  nliicrh 
he  cannot  be  impriiiotied  under  any  pre- 
ipxt.  Our  statute  «eemH  to  control  the 
vltuation.  In'  Audubon  v.  Shufeldt,  181 
V.  S.  57S,  45  L.  ed.  1009,  21  Sup.  a. 
Kep.  735,  it  wan  said:  "Alimony  do<-H  not 
ariie  from  any  ImsinesB  trajisaction,  but 
irum  the  relation  of  majriage.  It  is  not 
ii'itnded  on  contract,  exprena  or  implied. 
iiHt  on  the  natural  and  Itffal  dnty  of  the 
hiisland  to  support  the  wife.  The  general 
•  lilipaiion  to  Hupport  i»  iniide  Hpecifte  by 
the  decree  of  the  court  of  appropriate  ju- 
ri^lirtioii.  Generally  spealting.  nUmony 
niiiy  I«  altered  liy  that  court  at  any  time, 
•I'   the    eireunintsncee   of   the   parties    may 

In  Bronk  v.  SUte,  43  Fl(u  461,  475,  110 
Am.  St.  Rep.  119,  31  So.  252,  the  court 
'Mf.  "It  iH  almost  univerBBlly  iiettled 
iliftt  alimony  or  mHintainance  from  the 
hii-ltfind  to  the  wife  is  not  a  debt,  within 
itip  meanint;  of  the  conHtitutlonal  inhl- 
I'iMou   against  imprisonment  for  debt," 

We  ne*^  not  piirsnc  this  i]neBiion  f«r' 
ilier.  for  the  reason  that  the  decree  In 
'llle^tion  here  does  not  provide  for  the 
paymt-nt  of  permanent  alimony  to  defend- 
Hnt's  wifu-.  It»  only  provision  iw  that 
defendant  Khali  pay  $10  per  month  for 
the  Rupport  of  his  minor  dauKhtcr.  and 
(lie  re  fore  hiH  refusal  to  make  nucli  pay- 
ments  brings  him  squarely  within  the 
proviiions  of  the  net  in  qiieiition.  We  do 
nol  (liink  the  allowance  for  the  snpport  of 
'IpfendaiifB  minor  child  Wars  any  re- 
-fmlilanee  whatever  to  a  debt,  and  there- 
lure  the  Constitutfon  does  nut  forbid  im- 
I'liwiiment  for  the  defendant's  refusal  to 
'iIh'v  the  order  of  the  court. 

Defendant  further  contends  thut  the  ver- 
ilii't  is  not  suHtained  by  the  evidence.  Thia 
^aif(nment  of  error  uiiist  be  disposed  of 
M-cordio);  to  the  rule  ao  lon^  entabliHhcd 
Ihil,  irhen  there  ia  a  conflict  of  evidence 
Bn  a  material  question,  the  verdict  of  ilio 
jury  will  not  lie  act  axiite.  In  the  init-iint 
iTi-p  there  was  evidence  that  the  defendant 
wa-  able  to  pay  the  several  instalnienlB. 
ll  appears  that  he  was  the  president  of  an 
insurance  company  which  was  doin};  a  prof- 
italile  bUHinCHa;  that  he  aaid,  juiit  before 
the  complaint  naa  filed  in  thia  caae.  that 
h-  had  ^Sno  with  Bhich  lie  could  pay  the 
iitniiimt  claiincd.  which  at  that  time  was 
i.nly  3110,  but  lie  refused  to  make  such 
payment,  for  the  reaaon  that  he  would  not 
psy  anything  to  his  former  wife,  for  fenr 
»lie  might  obtain  some  benefit  thereby. 
The  jury,  having  considered  this  evidence, 
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found  a  verdict  against  him,  and  we  de- 
cline to  Bet  their  verdict  aside. 

It  is  also  contended  that  the  court  erred 
tn  overruling  defeiidant'n  demurrer  to  the 
information,  becanne  no  venue  was  allc;;e4l. 
and  that  the  court  erred  in  overnilinj; 
defendant's  objeciion  to  the  testimony  of 
the  state  for  the  anme  reason.  Without 
setting  out  the  information,  it  is  auflicieni 
to  say  that  the  state  and  county  are  act 
out  in  the  margin  and  in  the  caption,  and 
the  "iffcnse  is  alleged  to  have  been  then 
and  there  committed.  In  Bartley  v.  Slate. 
53  Neb,  310,  73  N.  W.  744,  and  in  Dunn 
V.  State,  58  Neb.  807,  70  N.  W.  71!>,  it 
is  said  that,  in  aucli  eaaea.  the  venue  ia 
Rufficiently  alleged.  Therefore,  this  naiign- 
nicnt  should  not  be  sustained.  It  it,  also 
contt-nded  that,  because  the  plaintilT  in  the 
divorce  xuit  had  removed  to  Omaha,  and 
the  defendant  in  the  instant  case  ivan  i.-*- 
Biding  there  at  the  time  thia  prosecution 
was  commenced,  the  court  had  no  juria- 
diction  to  try  the  case.  We  think  this 
I'ontention  is  without  merit.  The  prose- 
cution was  had  for  a  refusal  to  comply 
with  the  order  of  the  diatrict  court  in 
the  county  where  the  decree  was  rendered, 
and  this  fact  Miiliciently  answers  this  con- 
tention. 

It  is  further  contended  that  it  was  re- 
>-eraible  error  for  the  county  attorney  to 
have  the  assistance  of  attorney  f-ivingston 
in  the  prosecution.  The  record  discloses 
thai  this  was  a  prosecution  for  a  misde- 
meanor, and  that  aa  soon  as  the  defendant 
objected  to  tlie  appearance  of  Mr.  I.iv- 
ingaton  he  was  promptly  excluded  from 
further  participatiun  in  the  prosecution, 
and  it  is  not  shown  that  the  defendant 
suffered  any  injury,  llierefore,  defendant 
cannot  complain,  and  this  contention  must 
be  overruled. 

FinuUy,  it  is  contended  that  the  gifts 
of  small  sums  of  money,  from  time  to  time, 
which  defendant  had  made  to  his  minor 
child  without  any  regard  to  the  decree  in 
question,  should  operate  as  payment,  ac- 
cording to  the  terras  of  the  order  of  the 
district  court,  nnd  should  be  a  bar  to  thi« 
prosii'ution.  The  defendant'a  own  teslinuiiy 
is  a  snfneient  an^'H'er  to  this  assignment. 
He  never  claimed  that  such  gifts  were  paid 
on  the  (lecii'c.  and  the  jury  correctly  found 
that  they  should  n-it  lie  so  credited.  As 
we  view  the  record,  it  contains  no  re- 
versible error,  and  the  judgment  of  tho 
diatrict  court  is  airirmed. 

Sedgfvick,  J.,  not  sitting. 

Petition  for  rehearing  denied. 


dbyGoogIc 


424      ANNO.— CONSTITUTIONAL    LAW— STATUTE    ENFORCING    DEGREE. 


Annotation — C<»utitiition«Hty  of  statute  for  ttie  enforcement  of  decree 
for  alimony  or  for  punishment  for  disobedience  thereof. 


Research  has  disclosed  little  auHiority 
on  the  question  considered  in  FcasELL  v. 
State,  ante,  421,  and  indicated  in  the 
above  title,  except  cases  on  the  question 
of  imprisonment  for  failure  to  pay  ali- 
mony as  a  violation  of  the  constitutional 
provision  against  imprisonment  for  debt. 
Cases  on  this  question  are  collected  and 
discussed  in  the  annotation  to  tState  v. 
Prudential  Coal  Co.  L.B,A.1915B,  645, 
on  constitutionality  of  imprisonment  for 
debt,  under  VII.  b,  p.  tiSl,  and  earlier 
notes  therein  referred  to. 

In  Judd  T.  Judd  (1900)  125  Uich. 
228,  84  N.  W.  134,  a  statute  providing 
for  punishment  by  line  and  imprisonment 
for  refusal  to  comply  with  an  order  of 
court  for  the  payment  of  alimony,  con- 
strued as  applicable  to  a  refusal  to  pay 
alimony  under  a  decree  rendered  before 
the  passage  of  the  statute,  was  held  not 
an  unconstitutional  interference  with 
vested  rights,  since  it  related  merely  to 
the   remedy. 

And  in  Kx  parte  Audet  (1915)  38  B.  L 
43,  94  Atl.  678,  it  was  held  that  the  pi-o- 
vision  of  the  Federal  Constitution,  that 
no  state  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process 
of  law,  was  not  violated  by  a  statute  au- 
thorizing the  granting,  in  a  divorce  suit, 
of  an  allowance  to  the  wife  out  of  the 
husband's  estate,  and  providing  that  the 
allowance  should  be  so  far  regarded  as 
a  judgment  for  debt  that  ezcution  might 
be  issued  thereon  for  amounts  due  and 
impaid  from  time  to  time,  to  be  shown 
by  affidavits  of  the  person  entitled  to  the 
same,  such  execution  to  run  against  the 
gooils  of  the  husband,  and,  for  want 
thereof,  gainst  his  bodv;  the  objection 
being  that  the  statute  did  not  provide  for 
a  hearing  on  the  question  whether  pay- 
ment of  the  allowance  had  been  made. 
The  court  said:  "To  state  the  matter  of 
lhe  petitioner's  claim  more  specijically, 
he  contends  that  the  statute  in  question 
does  not  ijrovide  for  a  hearing  upon  the 
question  os  to  whether  payment  of  the 
nllowani^  under  the  decree  had  been 
lunde:  that  in  the  present  case  he  had 
hsji  ni  hearing  in  fact;  and  that  such 
i|UPstion  was  adjudicated  in  his  absence. 
The  petitioner,  as  the  respondent  in  the 
divorce  proceeding,  had  full  knowledge 
of  tbe  "intry  of  the  decree  providing  for 
the  woekly  allowance  to  his  wife,  and 
that,  upon  his  failure  to  meet  such  pay- 
ments, the  same  would  ripen  into  a  judg- 
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ment,  upon  which  on  execution  migbt 
be  issued  againat  him,  and  upon  whieb 
he  would  be  liable  to  be  comniitted  to 
jail.  If  he  was  of  insufficient  ability 
to  pay  the  allowance,  he  had  the  oppor- 
tunity of  presenting  testimony  and  ar- 
gument to  that  effect  to  the  conn,  at  the 
time  when  the  decree  was  entered.  If  be 
became  so  impoverished  at  some  later 
period  as  to  be  unable  to  continue  such 
payments,  he  could  have  represented 
that  fact  to  the  court,  and  sought  a  modi- 
tlcatioD  of  the  decree  or  the  annulment  of 
that  portion  which  related  to  allowanee. 
The  petitioner  does  not  now  all^e  that 
he  has  paid  the  allowance  or  that  he 
has  failed  to  pay  it  through  lack  of 
means,  and  it  may  therefore  be  assumed 
that  he  has  neither  paid  nor  become  too 
poor  to  pay.  With  full  knowledge  of 
the  judgment  that  was  maturing  against 
him,  under  lhe  statute  and  the  deeree 
of  the  court,  and  that  execution  would 
become  issuable  thereon,  the  jietitiuner 
made  no  effort  to  modify  or  annul  the 
decree,  so  far  as  the  matter  of  allowance 
is  concerned,  but  remained  quiescent  un- 
til he  was  committed  to  jail,  and  then 
asks'^or  a  vn-it  of  habeas  corpus  upon  the 
ground  that  an  execution  was  issued  up- 
on the  judgment  against  him  withont  a 
hearing.  His  position  is  no  dilferent 
from  that  of  any  other  judgment  debtor, 
who  might  contend  that  an  execution  was 
issued  against  him  without  his  being  ac- 
corded a  hearing  as  to  whether  he  had 
already  paid  the  judgment.  We  see 
nothing  unconstitutional  in  the  act  of 
the  general  assembly  in  question,  nor 
that  the  petitioner  has  been  in  any  way 
deprived  of  his  liberty  or  property  with- 
out  due  process  of  law." 

Although  not  strictly  within  the  scope 
of  the  note,  attention  is  called  to  People 
V.  Albright  (1910)  161  Mich.  400.  126 
N.  W.  432,  holding  that  a  statute  making 
desertion  and  abandonment  of  the  wife. 
without  providing  necessary  food  ami 
shelter,  a  felony,  did  not  apply  to  a  case 
where  the  abandonment  occurred  before 
the  enactment  of  the  statute,  although 
the  failure  to  make  provision  for  the 
wife  continued  till  the  time  of  the  bring- 
ing of  the  action;  since  the  statute  re- 
quired both  abandonment  and  non^up- 
port,  and,  if  construed  to  apply  to  a 
ease  where  the  abandonment  occurred 
before  the  statute  was  enacted,  it  would 
be  an  ex  post  facto  Ibw,  R.  E.  H, 
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WISCOXSIX  SUPREME  COVRT. 

LESLIE  V.  RAYMOND,  Itespt., 

SAUK  COUNTY.  Appt. 

(167   Wis.   125.  Iflfl  N.  W.  2».) 

Uighwa;  —  driving  oa  fresb  Ur  —  nee- 

I.  One  who,  ia  daylight,  drivea  ui  auto- 
muliile  upon  a  freshly  tarred  highway  can- 
Lui.  iH'vaiiAe  of  hiH  awn  negligeni-e,  hold  tlie 
rvimty  Hablp  for  injurie^^  rauaed  hy  the 
A[il)[H>ry  randition  of  the  road. 
f-r  mher  mart,  tee  Hyghiriiyt,  IV.  c,  in  Dig, 

Same  ^  absents  or  nollces-  —  eRect. 

i.  Absence  of  the  statutory  notipes  of  the 
dcfwtive  condition  of  u  hiffhway   does  not 
rrnder  the  eouaty  liable  for  injuries  to  one 
having  kaotvledgs  of  Buch  condition. 
For  other  ootes,  aet  Highirayg,  IV.  a,  5,  in 

Dig.  J-:iJ  X.  a. 


(January  5.  1»18.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Sauk  County  over- 
ruling »  demurrer  to  the  complaint  in  an 
urtion  brought  to  rfcovei"  damagen  for  in- 
juries to  plaintitTa  pcnion  and  property, 
alleged  to  have  been  rawsed  by  defendant's 
ni-"ligenoe.     Reversed, 

The  facts   are  stated   in   the  opinion. 

Messrs.  B^ntlry,  Kclle)-,  A  Hill,  for 
uppellant: 

The  complaint  contains  no  allegation 
that  plaintiff  used  any  preeaution,  except 
Ihe  allegation  that  he  was  driving  with 
due  care,  and  that  is  (ivi'rhorne  by  every 
other  fwrt  set  out  in  thi!  complaint. 

Beaver  v.  Union,  113  Wis.  322,  811  N.  W. 
163. 

Oiling  these  highways  is  simply  part  of 
the  care  and  maintenance  of  higlmayH.  in 
doing  ivhich  the  connty  is  exercising  a 
sovcrnmental  function.  If  it  was  done 
carelcsuly  by  the  workm.-'ii.  liability  would 
not  follow  against  the  ('imnty. 

Evans  v.  Sheboygan.  153  Wis.  287,  45 
LR.A.{K.S.)   M,  141  N.  W.  21)5;   Bruhnke 


Xoie-'^Ai  to  liability  for  injury  due  to 
oiling  street,  see  annotation  following  Kelle- 
her  v.  Xewburyport,  L,R,A.1917F,  712. 

Tlie  effect  on  the  question  of  contributory 
negligence  of  one's  knowledge  of  an  obstruc- 
tion or  defect  in  a  street  is  considered  at 
pase  8.18  of  the  note  to  Lemer  v.  Philadel- 
phia. 21  L.R.A.(N.S.)  814,  and  at  page  034 
of  the  note  to  Knoxrille  v.  Cain,  48  L.R.A. 
(SS.)  828,  on  the  general  subject  of  con- 
tributory uegligmce  as  affecting  liability  of 
muotcipal  corporationa  for  delects  and  ob- 
structioDB  in  streets. 
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T.  La  Crosse,  155  Wis.  485,  50  L.R.A.(X. 
B.)    1147,  144  N.  \V.  1100. 

Where  there  is  no  structural  defect  in 
the  highway,  and  an  accident  happens  be- 
cause of  mere  sUpperinesn,  it  doe^  nut  con- 
stitute an  actionable  defect. 

Cook  T.  Milwa,ukee,  24  Wia.  270,  T  Am. 
Rep.  183;  Kleiner  v.  Mndison,  104  Wis 
339,  80  N.  W.  4r.3;  Burroughs  v.  Mihvau. 
kee,  110  Wis.  478,  86  X.  W.  150;  Cooper 
v.  Waterloo,  98  Wis.  424,  74  X.  W.  115; 
De  Pere  v.  Hibbard,  104  Wis.  «ll«.  80  X. 
W.  933;  Koepke  v.  Milwaukee,  112  Wis 
475,  88  N.  W.  238;  Hyer  v  Janesville,  101 
Wis.  371,  77  N.  W.  720,  5  Am.  Xeg.  Rep 
268;  Dapper  v.  Milwaukee,  107  Wis.  88, 
82  X.  W.  725;  Kawiecka  v.  fjupcrior,  13fi 
Wis.  B13,  21  L.R.A.(X.S.)  1020,  118  K 
W.   192. 

Messrs.  Grotopborst,  ThouiHB,  Rlei«er, 
&  Quale,  for  respondent: 

Plaintiff  had  a  right  to  assume  that  the 
highway  was  in  a  reasonably  safe  con- 
dition for  public  travel,  or,  in  other  wordx, 
that  the  oil  had  been  placed  on  the  high- 
way  ia   Huch  quantity  as   not   to  endanger 

Seward  v.  Milford,  21  Wis.  485;  Wall 
v.   Highland,   72   Wis.  435,   39  N.  W.  560. 

Even  if  he  had  known  of  the  defective 
condition  of  the  hi^way,  he  could  lawful- 
ly travel  thereon  without  being  guilty  of 
contributory  negligence  aa  a  matter  of 
law. 

Schmidt  T.  Franklin,  164  Wis.  128,  1511 
N.  W.  724,  14  X.  C.  C.  A.  366;  Rim.mda 
v.  Baraboo,  93  Wis.  40,  57  Am.  St.  Rep. 
805,  67  N.  W.  4(1;  Kelley  v.  Foud  du  Lac. 
31  Wis.  170;  Kenworthy  V.  Ironton.  41 
Wis.  647;  Dralle  v.  Recdsburg,  130  Wis. 
.347.  110  X.  W.  210;  Rerrard  v.  LaCrosse 
City  B.  Co.  113  Wis.  25S,  .17  L.R.A.  48.i, 
8B  X.  W.  125;  Luedke  \.  Mukwa,  00  Wis 
57,  62  X.  W.  031 ;  Jung  v.  Stevens  Point, 
74  Wis.  547,  43  X.  W.  513;  Jenewein  v. 
Irving,  122  Wis.  228,  09  X.  W.  346,  903; 
Wiltse  v.  Tilden.  77  "is.  152.  46  N.  W. 
234;  Hopkins  v.  Rush  River,  70  Wis.  10. 
34  X.  W.  onO;  T.uhl*rs  v.  Manlius  Twp. 
172  Mich.  3BT,  137  X.  W.  804;  Pritchnrd 
V.  Boscawen.  —  X.  H.  ~,  97  Atl.  563; 
Tanner  v.  Rushford,  163  Wis.  106,  157  X. 
W.   759. 

If  the  highway  was  defective,  it  was  un- 
i)uestional>ly  the  duty  of  the  pounty  to 
erect     bairiers     or     to     poHt     tiie     proper 

Bills  V.  Eaukauna.  04  Wis.  310.  68  X. 
W.  002;  Hanson  v.  Clinton.  1;»6  Wis.  147, 
145  N.  W.  640;  Seward  v.  Milford.  21  Wis. 
485. 

Xegllgence  in  permitting  a  defect  In  a 
street  cannot  be  avoided  by  a  plea  of  gov- 
ernmental function. 
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Hillstrom  T.  St.  Pau),  134  Minn.  451, 
L.H.A.H)17B.  648,  150  N.  W.  1076. 

The  fact  that  the  county  may  have  been 
engaged  in  work  of  repair  of  the  highway 
does  not  excuse  it  from  the  performance 
of  the  duty  imposed  by  statute. 

Klatt  V.  Milwaukee,  53  Wii.  106,  40 
.\m.  Rep.  759,  10  X.  W.  162. 

EsCliwellor.  J.,  delivered  the  opinion  of 

tiie  court: 

Tlie  piainliff  and  hie  wife,  while  riding 
in  an  niitomobile  at  about  noon  on  August 
13,  1916,  on  the  road  from  Baraboo  to  Ki|. 
bourn,  near  a  bridge  at  Dell  creek,  met 
Willi  «n  aroiJent  causing  peraonal  injury 
li>  plaintiff  and  damage  to  his  ear,  by 
reaaon  of  ita  eliding  off  the  highway  into 
the  diteh. 

The  plaintiir  a^Herts  that  Sauk  county 
liecatne  liable  to  him  for  such  renultant 
damages,  on  grounds  wiiich  may  be  sub- 
Htantially  atated  as  follows:  lliat  this  was 
a.  county  highway,  and  naa  defective  and 
out  of  repair  by  reason  of  the  negligence 
of  the  Hen-ants  of  the  county,  in  that  on 
tlie  preceding  day  the  agents  and  servants 
of  the  defendant  negligently  and  careless, 
ly  spread  upon  said  highivay,  at  the  place 
in  question,  large  quantities  of  tar  and 
oil,  without  covering  the  same  with  sand 
or  other  similar  material ;  that  the  place 
is  on  a  steep  hill,  and  that,  hy  reason  of 
Aaid  lai-ge  quantities  of  tar  and  oil  thus 
deposited  nu  such  highway,  tlie  same  be- 
rame  so  slippery  that  cars  eoutd  not  be 
kept  in  the  road,  hut  slipped  out  of  the 
main  highway  into  the  ditch;  that  the 
rlaimant  at  the  time  and  place  exercised 
due  care  and  caution,  not  knowing  the 
defective  conditii)ii  nf  said  highway;  that 
[n  going  down  toward  said  bridge  he 
Htruek  the  alippery  place  witli  hifi  car; 
and  that  the  said  slippery  condition  caused 
the  autouiobilc  to  slide  into  the  ditch  and 
turn  over.  He  alleges  upon  information 
and  belief  that  many  other  ears  prior  to 
that  time  xHd  from  the  moin  highway  into 
the  ditch  and  were  damaged;  that  the 
eonnly  know  or  ought  to  liave  known  the 
cfTci-ts  of  placing  upon  tlie  higiiways  large 
quantities  uf  oil  and  tar;  and  that  by 
spreading  such  large  quantities  upon  said 
hill  on  said  highway  it  was  made  unsafe 
and  daiigcnins  for  pulilic  travel.  He  a!- 
BO  alleges  that  the  county  was  further 
negligent  in  not  putting  up  signs  or  giving 
warning  of  such  defective  condition  of  the 
highway.  To  this  claim  or  complaint  the 
defendant  demurred  on  the  ground  that  it 
appeared  on  the  (aee  thereof  that  there 
were  not  suflScicnt  facts  stated  to  con.iti- 
tute  a.  cause  of  action.  Tlie  demurrer  lie- 
ing   overruled,   the   defendant   appealed. 

l..}t.A.1!HSF. 
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No  right  of  action  can  arise  again:>c  a 
municipality  in  this  state  for  accidents 
happening  on  the  highway,  unless  such 
liability  is  created  by  S  1339,  Wis.  .Stat., 
there  being  no  common-law  liabiHij. 
Ueeker  v.  Ciyman,  137  Wis.  38,  118  X.  \V. 
247;  Maxwell  v.  Wellington,  138  Wis.  607, 
120  X,  W.  505. 

Section  1339,  so  far  as  material  to  the 
present  case,  provides  that,  if  any  damage 
shall  happen  to  any  person  or  his  property 
by  reason  of  the  insufficiency  or  want  of 
repair  of  a  mad  which  any  county  ^iiall 
have  adopted  as  a  county  road  aud  is;  by 
law.  bound  to  keep  in  repair,  such  county 
shall  be  liable  tlierefur.  The  fact  that  the 
county  is  making  repairs  does  not  relievo 
it  from  tile  necessity  of  exercising  ordi- 
nary care  to  protect  travelers  on  the  high- 
way from  injury,  during  the  time  of  mak- 
ing such  repairs.  Klatt  v.  Milwaukee.  .iS 
Wis.  196,  40  Am.  Rep.  750,  10  -V.  W.   1&>. 

If  a  highway  is  discontinued  or  altered, 
it  is  the  duty  of  the  miinieipality  to  ere.:i 
and  maintain  suitable  signals  or  barriers 
to  warn  travelers  of  the  fact.  Bills  v. 
Kaukttuna,  04  Wis.  310,  68  N.  W.  !>l)-2: 
HauBon  v.  Clinton,  156  Wis.  147,  14.")  X. 
W.   648. 

Furthermore,  a  traveler  has  tlie  right 
to  a.aBume  that  the  duty  of  such  munici- 
pality has  been  performed,  and  that  the 
public  higliway  is  reoisonably  safe  for 
travel.  Seward  v.  Milford,  21  Wis.  485; 
Walt  V.  Highland,  72  Wis.  435,  39  X.  W. 
560;  Simonda  v.  Baraboo,  83  Wia-  40.  -17 
Am.  St.  Rep.  805,  87  X.  W-  40;  note  in 
21  L.R.A.(N.S.)   623,  652. 

A  traveler  may  pass  upon  such  a  high- 
way while  knowing  that  it  is,  in  some  re- 
spects, defective,  if  neverlhelcss  lie  exer- 
cises  ordinary  care  in  the  use  of  buoh 
highway,  in  view  of  its  defective  condition, 
and  such  use  is  not  of  itself,  as  a  matter 
□f  law,  contributory  negligence.  Scliiuidt 
V.  Franklin,  104  Wis.  128.  15!)  X.  W.  724, 
14   N.   C.   C.   A.   360;    Jenewein   v.    Irving. 

122  Wia.  228,  «!»  X.   W.  340,  903. 

But  under  all  situations  the  plaint  iff 
himself  must  exercise  ordinary  care  Cor  lii.s 
own  safety.  A  standard  has  been  prettv 
de finitely  asserted  by  prior  decisions  of 
this  court  as  to  what  is  the  ordinary  care 
required  of  the  driver  of  an  autouiobile 
oil  the  public  highway  in  this  state.  In 
Lauson  v.  Fond  du  Tac,  141  Wis.  5T,  23 
L.R.A.(X.S.)     40,    135    Am.    St.    Kep.    30. 

123  X.  W.  029,  and  Pietsch  v.  McCarthv, 
159  Wis.  251,  150  N.  W.  462,  it  was  held 
that  a  person,  in  driving  his  automobile 
on  the  highways,  must  maintain  such  rate 
of  speed  that  be  can  bring  it  to  a  stand- 
still within  the  distance  that  he  can  plain- 
ly   see   the   objects   or   obstacles   ahead   of 
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biiD,  UM  that  failure  to  bo  operate  the 
automobile  is  want  of  ordinary  tare.  Both 
of  these  cases  cited  involved  injiirii'i*  at 
night,  and  the  question  of  the  iiac  of  liglita 
oil  the  automohiles  for  illuminating  the 
highway  ahead  of  them,  hut  we  see  no 
good  reason  for  not  holding  that  the  name 
■ilandard  applies  for  the  daytime,  and 
liiat  the  rule  of  ordinary  care,  as  betMeen 
the  municipality  and  the  drirer  ol  an  an- 
loinohite  on  the  public  highway,  requires 
that  such  driver  shall  have  tlie  automobile 
undfr  BUch  control  that  he  can  bring  it 
lo  a  stop  within  the  dlftaiiee  within  which 
he  can  plainly  sec  obstacles  or  dangers 
ahiad    of   him. 

It  is  only  necessary  in  this  caae  to  deter- 
mine the  one  question  of  wtietlier  or  not, 
givinic  the  complaint  the  most  liberal  eon- 
Ktruction  possible,  it  appears  upon  the  face 
(hereof,  as  a  matter  of  law,  that  there 
was  such  contributory  neglifjence  on  the 
part  of  the  driver  that  it  will  prevent  his 
recovery. 

Tlie  plaintifT  in  thiii  ease  must  stand 
charged,  as  a  matter  of  taw,  with  what  is 
coDiiiion  knowledge,  namely,  that  tar  and 
uil  juat  Hpread  upon  a  hifjhway  create  a 
slipppry  and  therefore  danf^rous  condi- 
tion, and  that  such  siiliRtences  so  spread 
upon  a  highway  are  plainly  visible  to  the 
traveler  in  the  dajtime.  Tliere  is  nothing 
in  the  complaint  from,  which  there  can  be 
fpelled  out  that  anything  else  than  that  the 
•ilippery  condition,  caused  by  the  placing 
of  the  tar  and  oil  on  the  highway,  caused 
the  automobile  to  go  Into  the  ditch.  An 
iillegation  that  the  plaintifT  does  not  know 
of  the  defective  condition  ot  the  highway 
from  such  cause  cannot  be  held  to  obliler- 
ale  snch  common  Icnnwledge.  any  more 
ihai)  could  an  allegation,  if  made,  that 
-uch  substances  spread  on  a  highway  are 
not  visible  in  the  daytime.  TTie  driver  of 
an  automobile  who,  in  broad  daylight, 
knowinply  drives  his  automobile  over  a 
highway,  for  the  time  nisde  in  a  slippery 
and  dkngcrous  condition  by  reason  of  the 
applieatiuu  of  tar  and  oil  upon  the  same, 
must  take  the  responsibility  for  accidents 
happening  to  him  by  reason  of  such  slip- 
pery condition.  He  is  cJiargeBhle,  there- 
fore, wilii  contrlliulory  negligence  for  the 
lennitant  injury,  as  a  matter  of  law. 

The  fact  that  under  g  ISlTmll,  subd.  7, 
Wis.  Stat,  the  county  highway  commis- 
sioner had  power,  in  his  discretion,  to 
'uspend  the  right  to  travel  on  any  high- 
way in  process  of  repair  hy  posting  notices 
forbidding  such  travel,  or  that  there  may 
liavp  been  negligence  on  the  part  of  the 
•'•lunty  in  not  putting  up  signs,  or  giving 
<>thcr  warning  of  auch  defective  condition, 
cannot  help  the  position  of  the  plaintiff. 
Such  signs  or  warning  are  for  the  purpose 
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only  of  giving  to  the  traveler  notice  of  the 

exiatence  of  any  defect  or  danger.  In  the 
case  before  us  he  liad  this  notice  from 
the  condition  of  the  road  itself.  Tliat  tliL- 
county  might  have  given  cumulative  noficn 
of  the  danger  cannot  help  him.  Upon  the 
face  of  the  complaint,  the  demurrer  sliould 
have  been  sustained. 

The  order  of  tlie  Circtiit  Court  is  re- 
viTsed,  and  the  cause  remanded  fur  further 
proceedings. 

Vlnjc,  J.,  dissenting  (January  7,  lulti}  : 
I  am  unable  to  concur  in  the  view  that 
plaintiff  was  negligent,  as  a  matter  of  law, 
in  driving  upon  the  oiled  part  of  tlie  high- 
way. Oiled  highways  may  he  and  sre 
driven  upon  before  sand  is  applied.  It  if 
not  pleasant  to  do  so,  hut  reasonably  sate 
tmder  ordinary  conditions,  and  often,  as  in 
this  case,  necessary,  because  the  wiioW 
width  of  tlie  passable  part  of  the  higliway 
is  oiled,  and  no  other  route  is  available. 
It  is  conceded  that  plaintiff  could  and 
should  liMve  seen  the  oil  on  the  road  before 
entering  upon  the  same,  B,Dd  I  construe 
tlie  complaint  to  allege  a  voluntary  en- 
trance thereon.  But  the  complaint  alle-fes 
that  the  oil  and  tar  were  applied  in  such 
large  quantities  that  it  was  impossible  tu 
keep  a  car  in  the  road,  and  that  plaintifT 
wttH  not  aware  of  tjiis  defective  condition 
caused  by  an  excess  of  tar  and  oil.  I  sco 
nothing  improbable  or  self -contradictory 
in  such  allegation.  Why  may  not  the  de- 
fcmiant,  as  is  alleged,  have  been  negligent 
in  applying  the  tar  and  oil?  Is  it  impossi- 
hle  to  apply  too  much!  If  not,  why  should 
plaintiff  be  denied  a  chance  to  prove  that 
alleged  fact?  That  tar  and  uil  on  Iho 
road  may  he  seen  at  a  diHlance  is  obvioiii; 
hut  that  it  may  be  dcteimincd  from  a  dis- 
i  tanee  that  there  is  so  uuich  tar  and  oil 
I  thereon  Uiat  cars  cannot  be  made  to  stay 
I  in  the  road  is  not  so  obvious.  And  when 
I  plaintilf  alleges  that,  unknown  t«  him. 
I  such  a  condition  of  the  road  existed,  he 
'  should  be  permitted  to  offer  proof  in  snp- 
I  port  of  his  allegations.  That  he  may  prob- 
ably fail  to  sustain  them  is  immaterial 
I  on  demurrer.  If,  however,  he  docs  sustain 
!  thi'tii.  then  he  cannot  be  held  to  have  as- 
sunied  the  risk  resulting  from  the  exces- 
;  sive  oiling,  liecause  such  risk  could  not  be 
ascertained  till  too  late  to  avoid  it.  Tlic 
complaint,  if  possilde,  must  be  construed 
to  state  a  cause  of  action,  not  to  fall  sliovt 
thereof. 

T  am  authorized  to  state  that  Chief  Jus- 
tice Wluslow  and  Mr.  Justice  Slelt»eckpr 
concur  in  this  dissent. 


Pctiti 


for    rehearing   denied,   April   3, 
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JLDSOX  HARMON  et  a!.,  Rereivera  ot  the 
CiDCian&ti,  H&milton,  &  Dayton  Railway 

Company,  PlffB.  in  Err., 


[247  Fed.  1.) 

Carriers  —  Injurj-  nt  trmisfor  point  — 
lUblllty. 

1.  A  railroH4l  company  wliioli  issues  a 
ticket  to  a  point  beyond  its  line,  with  a 
coinion  for  itself  and  the  connecting  carrier, 
is  liable,  in  cas«  it  furnisbea  tlie  passenger 
«itL  a  ticket  to  transfer  hini  from  one 
depot  to  tbe  otlier  at  tlie  jimction  poiat,  for 
injury  due  to  the  negligence  of  the  tranaler 
company,  although  it->  ticket  states  that  it 
i*  not  re^tponnible  lieyond  its  own  line,  and 
tbe  transfer  ticket  states  that  it  was  "on 
aucount"  of  the  transfer  company. 
for  otho"  catet,  «««  Carriers,  II.  q,  in  Dig. 

1-52  N.  8. 
Same  —  failare  to  object  to  speed  ^ 

negllfvnce. 

•1.  A  passenger  on  a  public  transfer  is 
not  negligenl  in  failing  to  take  steps  to 
lessen  the  speed  of  tlie  conveyance,  so  aa 
to  preclude  his  holding  the  owner  liable  in 
ca>;e  he  is  injured  by  excessive  speed. 
For  nther  ca»r>.  see  Carriers,  II.  g,  t,  a,  in 

Dig.  1-52  A.  H. 
A|)[>enl  ^  error  In  Inslrnctlon. 

3.  The  use  of  the  word  "canNed"  instead 
of  "contributed  to,''  in  deflninK  the  relation 
of  plaintiffs  negligence  to  toe  injury,  is 
not  reversible  error,  where  the  court's  at- 
tention was  not  called  to  the  matter,  and 
it  informed  the  Jury  that  contributory  negll- 
yciicc  would  liar  recovery, 
/■'or  other  coaei,  see  Appeal  and  Error,  VII. 

m,  i.  a.  (21,  in  Dig.  I-K  Y.  S. 
Evidence  —  burden  of  proof  —  contrlb-  ' 
Dtory  ncgtlfcencc. 

4.  Defendant  in  an  action  for  a  personal 
injury  has  the  burden  of  showing  contrlbU' 
tory  negligence. 
For  other  cafs,  tee  Eoidence,  II.  k,  t,  tn 

Dig.  1-52  X.  H. 

Xoto.  —  As  to  duty  and  liability  of  con- 
necting carrier*  to  passengers  at  junctiou 
point.  Bee  annotation  following  this  case, 
post,  -133,  and  references  therein  to  anno- 
tations on  related  ijuestions. 

The  question  as  to  tlie  personal  net;li- 
geuce  of  one  riding  iti  an  aiitoraobile  driven 
by  another,  aa  affecting  the  liability  of  a 
tftird  person  tor  an  injury,  U  discussed  in 
the  note  to  Rebillard  v.  Minneapolis.  St.  P- 
k  9.  Ste.  M.  R.  Co,  I*R.A.1(II5B.  !153,  which 
note  also  covers  the  question  whether  the 
negligence  of  the  driver  of  the  ear  is  to  be 
imputed  to  the  passenger. 

The  burden  of  proof  as  to  contribu- 
tory negligence  is  discussed  in  the  not«  to 
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'    Currlerii    —   esccsalve    siieed    —    neK'i- 
gence. 
5.  Gyrating  a  motor  vehicle  at  a.  speed 

ftrohiliited  by  statute,  under  penalty,  is  neg- 
igence  towards  a  passenger. 
For  oiker  cases,  see  Carriera,  II.  g,  t,  o,  tn 
Dig.  1-52  N.  8. 

(January  8,  ISIS.) 

ERROR  to  the  District  Court  of  the 
United  SUtea  for  tbe  Southern  Dis- 
trict of  Ohio  (Hollister,  District  Judj-et  to 
review  a  judgment  in  favor  of  plaintilT  in 
an  action  brought  to  recover  damages  fur 
the  wrongful  death  of  plaintiS's  decedent, 
alleged  to  have  been  caused  by  the  negli- 
gence of  dcfendantii'  agents.     Afflrnied- 

The  facts  are  stated  in  the  opinion. 

Argued  before  Knappen  and  Denison. 
Circuit  .Judges,  and  Killita,  District  Judge- 

.Messrs.  Walte,  Scblndel,  A  Day  less 
and    Herbert    SbaVer,    for    plaintiffs    in 

There  was  not  shown  a  special  ctmtract 
or  undertaking  by  the  receivers  of  the  rail- 
way company  that  the  plaintiff's  inteetate 
should  be  safely  carried  on  the  automobile 
of  tlie  Robbins  Transfer  Company. 

Pennsylvania  H.  Co.  v.  Jones,  l.Ji)  U.  S. 
333,  339.  3D  L.  ed.  176,  178,  16  Sup.  Ct-  Rep. 
136:  Chicago  k  A.  B.  Co.  v.  Mulford,  102 
111.  622,  36  L.BJi.  5B9,  44  N.  E.  861:  2 
Redf.  Railways,  6tb  ed.  p.  292;  Milnor  v. 
New  York  &  N.  H.  R.  Co.  4  Daly,  355;  Hol- 
ing v.  ^t.  Louis  k  S.  F.  R.  Co.  169  iio.  21fl. 
gg  S.  H".  35 1  Brooke  v.  Grand  Trnnk  R.  Co. 
IS  Mich.  332;  Hood  v.  New  York  &  N.  U. 
R.  Co.  22  Conn.  1;  Mosher  v.  St.  Louis,  1. 
M.  &  S.  R.  Co.  127  U.  a  300,  3»6,  32  L.  ed. 
240,  2S1,  8  Sup.  Ct.  Rep.  1324;  Auerbach  v. 
New  York  C.  ft  H.  R.  R.  Co.  89  N.  Y.  281. 
42  Am.  Rep.  200;  Little  Rock  k  Ft.  S.  R. 
Co.  v.  Dean.  43  Ark.  620,  51  Am.  Rep.  asi : 
Nichols  V.  Southern  P.  Co.  23  Or.  123.  IS 
L.R.A.  65,  37  Am.  St.  Rep.  064,  31  Pat. 
296;  4  Elliott.  Bailroads,  §  1596;  Xaahville 
*:  C.  R-  Co.  V.  Sprayberry,  9  Husk.  852; 
Pennsylvania  R.  Co.  v.  Connell,  112  111. 
2US,  54  Am.  Rep.  238;   Young  v.  Pennsyl- 

Oklahoma  City  v.  Reed,  33  L.R.A.(N,S.) 
1085. 

The  question  of  the  speed  of  an  automo- 
bile as  negligence  is  discussed  in  the  notes 
in  25  L.R.A.(N,S.|  40;  38  L.R.A.(X..S.| 
48S:  42  L.R.A.<N.S.)  1180,  and  61  L.R.A. 
(N.S.)  003. 

The  liability  for  injury  to  a  paaaenger  by 
negligent  operation  of  an  automobile  is  diH- 
cuFsed  in  the  notes  in  Johnson  v.  Coev.  21 
L,R.A.(X.S.)  81,  and  in  3.i  L.R.A.<5;.R.| 
058. 

As  to  the  duty  of  the  Federal  courts  to 
follow  the  decision  of  the  state  court  on 
questions  of  state  law.  tee  note  to  Snare  i. 
T.  Co.  V.  Friedman,  40  L.R.A.(N.S.)   380. 
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Tini»  R.  Co.  115  Pa.  112.  7  Atl.  741:  Penn- 
RTlvania  Co.  v.  LoftU.  72  Ohio  St.  289,  106 
-im.  St.  Rep.  597.  74  X.  E.  17B,  3  Ann.  Cas. 
3;  St.  CUir  V.  Kansat  Cttf,  M.  &  B.  R.  Co. 
77  MiBB.  789,  28  So.  057;  Gulf,  C.  k  S.  F.  R, 
Co.  V.  Looney,  65  Tex.  158,  18  L.R.A.  471, 
34  Am.  St.  Rep.  787,  19  S.  W.  1039;  MnDon 
aid  V.  Cetitml  R.  Co.  72  N.  J.  I-.  2flO.  2 
J.R.A.(N.8.)  605,  11  Am.  St.  Rep.  672,  62 
.Ul.  405,  19  Am.  Neg.  Rep.  37FI;  Mirhigtui 
C.  R.  Co.  V.  Mineral  Springs  Mfg.  Co.  IH 
Wall.  318,  324,  21  L.  ed.  207,  301;  My- 
rick  V.  Miehi([ftn  C.  R.  Co.  107  U.  8.  102, 
i-  L.  ei\.  325,  1  Sup.  Ct.  Rep.  426. 

I>i«deiit  was  Ruilly  of  contributory  neg- 
licenrc  mb  a  matter  of  law. 

\\'ebber  v.  Billings,  184  Mich.  IID,  150 
X.  W.  332:  Jefeon  v.  CrosstoitTi  Street  R. 
Co.  72  Misc.  103,  129  N.  Y.  Supp.  233: 
Rebillard  v.  Minneapolii  St.  P.  t  S.  Ste.  M. 
11.  Co.  L.R.A.1916B.  B.'iS,  133  C.  C.  A.  9, 
iUi  Fed.  .'03:  Baltimore  &  P.  R.  Co.  t. 
■lone.,  ft.)  U.  B.  4.19,  24  L.  ed.  506,  7  Am. 
\>St.  Cas.  .140;  ChicBRO  G.  W.  R.  Co.  v.  Mo- 
hMipt.  IS  L.t{.A.(N.S.)  760,  B9  C.  C.  A. 
j.'>7,  1«2  Fed,  066:  St.  Lonia,  I.  M.  &  R.  R. 
Co.  v.  I^ftwich,  64  C.  C.  A.  1,  117  Fed.  127, 
13  Am.  Neg.  Rep.  306;  Winters  v.  Sulti- 
niore  ft  O.  R.  Co.  163  Fed.  106;  Mitchell  t. 
Nen-  York,  L.  E.  &  W.  H,  Co.  146  U.  8. 
513.  30  T..  ed.  1064,  13  Hup.  Ct.  Kep.  259. 

The  court  erred  in  diarRinit  the  jury  that 
it  wiiA  negligence,  aa  a  matter  of  law,  to 
exceed  the  statutory  sperd  I  imit  of  15 
milea  an  hour. 

Schell  V.  UuBois.  94  Ohio  St.  »3,  L.R. 
A.19I7A,  710,  113  N.  E.  604,  13  N.  C.  C. 
.\.  aS2:  Grand  Trunk  H.  Co.  v.  Ives,  144 
I*..  S.  408.  36  L.  ed.  4S5,  12  Sup.  Ct.  Rep. 
K7!l,  12  Am.  Neg.  Caa.  059:  liaithjtt.  Motor 
Vehicle*.  2d.  cd.  jt  1070. 

Jlerars.  Ma(tli«n-s  A  Klein,  Reese 
Blizzard,  and  John  F.  Laird,  for  defend, 
■nt  in  error: 

Defendant  extended  its  line  and  reitpon' 
nihility  beyond  the  phynical  termination  of 

Xortliern  P.  R.  Co.  t.  American  Trading 
Co,  lOS  U.  S.  430,  40  L.  ed.  260,  25  Rup.  Ct. 
Hep,  84:  Smeltwr  v.  St.  r^rais  &  S.  F.  R. 
To.  158  Fed.  648;  Atchison,  T.  &  8.  F.  R. 
Co.  T.  Denver  t  N.  O.  R.  Co.  110  U.  S.  668, 
28  L.  ed.  2»2,  4  Sup.  Ct.  Rep.  186;  Ogdeng. 
hurg  A.  L,  C.  R.  Co.  v.  Pratt.  22  Wall.  123, 
22  1^  ed.  827 ;  Bank  of  Kentucky  v.  Adama 
Eip.  Co.  93  U.  8.  174,  B3  L.  ed.  872;  Naah- 
I1K  Lorfc  Co.  V.  Worcemter  &  N.  R.  Co.  48 
\.  H,  339.  2  Am.  Rep,  242:  Ciemmena  v. 
Washington  Park  S.  B.  Co.  162  Fed.  615; 
Xanhville  t  C.  R.  Co.  v.  Spraylierry,  9 
Heipk.  S52. 

Barber  waa  not  guilty  of  contributory 
negligenee. 

Berry,  AattHnobilea,  2d.  ed.  g  860;  Balti- 
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more  v.  MaryUnd,  92  C.  C.  A.  335,  186  Fed. 
641;  Perkins  v.  Galloway,  194  Ala.  26S, 
I..RA.1916E,  lino,  69  So.  876;  I^hhcad  v. 
Jensen,  42  Utah,  99,  129  Pac.  .147. 

The  burden  of  proving  contributory  neg- 
ligence rested  <hi  (he  defeiulant. 

Baltimore  *  O.  R.  Co.  v.  ViTiitacrp,  3.i 
Ohio  St.  627 :  Salmons  v.  Norfolk  &  \\.  K. 
Co.  162  Fed.  722 ;  Snare  k  T.  Co.  v.  Fried- 
man, 169  Fed.  ],  40  L.R..\.(K.S.)  387.  94 
C.  C.  A.  369,  21  Am.  Neg.  Rep.  311 ;  Patton 
V.  Illinois  C.  R.  Co.  179  Fed.  630;  Power  v. 
AngusU,  191  Fed.  647 ;  Mosa  v.  Gulf  Com- 
presB  Co.  121  C.  C.  A.  67,  202  Fed.  657: 
Beutler  v.  Grand  Tmnk  Junction  R.  Co.  224 
U.  S.  86-88,  50  Jj.  ed.  679,  680,  32  Sup. 
Ct.  Rep.  402;  O'Hara  v.  Central  R.  Co.  106 
C.  C.  A,  177,  183  Fpd.  739:  Bowker  y,  Drni- 
nell,  226  Fed.  359;  Baltimore  A  O.  R.  Co.  v. 
Taylor,  109  C.  C.  A.  172,  186  Fed.  830: 
Kraljer  v.  Snare  A  T.  Co.  137  C.  C.  A.  108, 
221  Fed.  355;  Stattdard  Marine  Ids.  Co,  t. 
Tradera'  CompresB  Co.  4«  OUIa.  356.  148 
Pbc.  1019;  Belt  R.  ft  Stnckjarda  Co.  v. 
McClain,  58  Ind.  App.  171,  106  X.  E.  742: 
Bodwell  V.  Pannell,  ~  Tei.  — ,  180  S.  \V. 
593;  Hughes  V.  Atlantic  City  ft  S.  R.  Co. 
85  N.  J.  L.  212,  r*R.A.ini6A,  fl27,  8!)  Atl. 
769:  Hyer  v.  Holmes  ft  Co,  12  Ga^  App.  837, 
70  S.  E.  58;  Sweeney  v.  lOrving,  228  C.  S. 
233,  57  L.  ed.  816,  33  Sup.  Ct,  Rep,  416, 
Ann.  Cas.  1R14D,  005. 

Violation  of  the  gtatute  limiting  the 
speed  of  automobiles  was  negtlgeuce. 

Sehell  V.  IhiBois,  94  Ohio  St.  93,  L.R.A. 
1917A.  710,  113  N,  E.  664,  13  N.  C.  C.  A. 
982;  Cooper  v.  Baltimore  ft.  O.  R.  Co.  16 
L.R.A.(X.S.)  715,  80  C.  C.  A.  272,  159  Fed. 
82,  14  Ann.  Cas.  603;  Cincinnati,  H.  ft  D. 
R.  Co.  V.  Van  Home,  16  C.  C.  A.  182,  37  U. 
S.  App.  262,  60  Fed.  ISO;  Loohhead  v.  Jen- 
sen, 42  Utah,  99.  129  Pac.  347;  Huddy. 
.Automobiles,  g  .S9;  Hinds  r.  Steere,  26l> 
Mass.  442,  35  L.R.A.(N.S.)  6.i8,  05  X.  G. 
844,  1  X.  C.  C.  A.  134;  Berry.  Automobile:;, 
g  149;  Fairchild  v.  Fleming,  125  Minn.  431, 
147  N.  W.  434. 

Knappen,  Circuit  Judge,  delivered  the 

opinion  of  the  court: 

The  plaintilTs  in  error,  as  receivers  (here-, 
inafter  called  defendants),  tiirough  their 
agent,  sold  and  issued  to  decedent.  Barber, 
a  ticket,  entitling  him  to  transportation 
from  Toledo,  Ohio,  to  Columbus  ia  that 
Bt*te,  by  way  ot  Piqua.  The  ticket  contain- 
ed two  coupons,  the  one  for  carriage  from 
Toledo  to  Piiiua,  over  the  line  of  the  Cin- 
cinnati,  Hamilton,  ft  Dayton  Railway  Com. 
pnny,  the  other  from  Piqua  to  Coliimhiii, 
by  way  of  the  PennHylvania  lines.  At  Pir)ua 
the  receivers'  agent  issued  and  delivered 
to  decedent  a  ticket  for  transfer  from  the 
Cincinnati,   Hamilton,   ft   Dayton   depot   to 
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the  Pennsj-tvania  depot,  about  a  mile  dis- 
tnnt.  While  on  the  inter-depot  jtmrney, 
the  automobile  in  which  tlio  deeeilent  naii 
riding  na?,  through  the  asaerted  negligence 
of  iiij  driver,  overturned,  and  dtieedimt 
tlierpliy  killed.  This  action  is  for  damage.* 
for  tlip  death.  The  case  yran  tried  to  a 
jury,  reHuKinjc  in  a  verdict  ami  judjfincnt 
for  tlic  plain ti  IT  admin iatratrix. 

The  pritnar;  and  moat  important  ques- 
tion U  \Thetlier  the  trial  jud^  ii);htlv  held 
that,  upon  the  record  as  presented,  the  de-  | 
fendants'  rontract  of  cBrri»Bc  included  the  , 
Irannfi'r  Wtween  the  two  depotn  at  Piqna, 
or  whether,  ax  claimed  by  the  defendants, 
the  contract  of  interdcpot  transfer  wan  that 
of  an  independent  transfer  company,  tht- 
defendants,  in  isauinjt  the  transfer.  aetinR 
merely  aa  the  transfer  eoDipany's  agent. 
This  question  is  rijjlitlj'  treated  by  counsel 
ror  both  parties  as  one  of  law. 

The  ticket  given  decedent  at  Toledo 
taineit  the  stipulation  that  in  selling  the 
ticket  "for  passage  over  other  lines,  or  in 
checking  baggage  on  it,  this  company  acts 
only  as  agent  and  is  not  responsible  beyond 
its  onn  Hue."  The  automobile  in  which  de- 
cedent way  iieing  traniiferred  from  one  sta- 
tion t<i  the  other  was  operated  by  a  con- 
cern known  as  the  Robhins  Transfer  Com- 
pany, engaged  in  running  a  line  of  automo- 
biles, including  interdepot  trannfers  in  Pi- 
It  may  lie  conceded  that  defendant»> 
would  not  l)e  liable  for  a  negligent  injury 
to  deci'dent,  while  Iieing  carried  I'y  the 
Pennsylvania  Curapany  from  Piqua.  to  Co- 
lumbus. Ailerbach  v.  New  Vork  i:.  i  H.  K. 
R.  Co.  81)  N.  Y.  2S1,  ^2  Am.  Uep.  2)»0: 
Pennsylvania  Co.  v.  T^ftis.  72  Ohio  St.  288. 
lOH  Am.  St.  Rep.  597.  74  X.  K.  182.  S  Ann. 
Cas.  3;  XHshvillc  &  C.  H.  Co.  v.  Spra.vljerry. 
8  Baxt.  :i4l.  :ir>  Am.Kep.  TOS.  It  may  also 
he  conceded  that,  had  the  ticket  contained 
n  coupon  for  tranxfer  hy  the  liiilibins  Coni- 
|>aiiy  between  the  two  railway  stations, 
defendants  would  not  be  liable  for  the 
transfer  company's  negligence;  hut  the 
ticket  would  be  r^'HTded  aii  evidencing  dis- 
tinct contractu  of  carriage*  with  the  two 
railway  coini«nys  and  the  tninsfer  com- 
pany. Tlip  ticket,  however,  contained  no 
coupon  or  other  provision  relating  to  trans- 
fer frimi  depot  to  depot.l 

Defendants  <'ontend  that  the  disclaimer 
of   re»]»(insibi!ity    contained    in    the    ticket 


1  While 


s  testified  that  there  a 


for  the  trun:!ifer  ticket,  defendantH  con- 
ceded on  the  trial,  and  by  brief  in  this 
oourt.  that  the  ticket  given  decedent  on  To- 
ledo consisted  only  of  the  body  and  the  two 
railroad  coupons. 
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applied.  ne\'erthelcBs,  to  the  interslAtion 
transfer.  Several  considerations  make 
strongly  against  tliis  contention.  The  natn- 
ral  meaning  of  the  eipreseion  "over  other 
lines"  would  lie  "other  railroad  lines."  not 
only  under  the  doctrine  of  exclusion,  but  be- 
cause sucli  lines  are  alone  mentioned  in  the 
ticket,  which  was  silent  as  to  transfer.  Th<- 
form  of  the  ticket  ditTcrs  materially  from 
that  of  tho  coupons  attached  to  the  rail- 
way ticket,  in  that,  while  both  show  their 
issue  by  the  Cincinnati,  Hamilton,  &  Day- 
ton Railway  (or  its  receivers  i.  the  inter- 
depot transfer  ticket  shows  on  its  face 
that  it  is  ''good  for  one  through  passenf^er 
and  baggage  .  .  .  from  C.  H.  &  D.  Rail- 
way depot,  to  P.  C.  C.  ft  SI.  L.  Railway  de- 
pot.'' and  is  signed  by  defendants'  general 
passenger  agent:  while  the  railroad  cou- 
pons not  only  omit  the  words  "good  for." 
but  are  without  the  general  passenger 
Bgmt's  signature.  Defendnnts'  answer  ad- 
mits that  the  transfer  was  issned  "in  con- 
sideration of  the  purchase  price  of"  the 
railway  ticket.  The  undisputed  testimony 
of  the  automobite  driver,  introduced  b.i' 
defendants,  is  tiiat,  on  the  arrival  of  (he 
Cincinnati.  Hamilton,  &  Dayton  train  ni 
Piqua,  "he  read  the  forms  of  the  ticket  olT 
to  the  ticket  agent,  stating  where  the  party 
had  come  from,  where  he  was  going,  and 
the  form  of  the  ticket,''  upon  which  the  in- 
terdepot transfer  ticket  was  issued.  The 
undisputed  teslimony  of  a  member  of  the 
transfer  compan.v.  who  was  defendants'  \Vit- 
uess,  was  that  the  compensation  between 
that  company  and  the  "Cincinnati,  Ham- 
ilton. &  Dayton  is  conducted  by  transfer 
tickets;  we  collect  these  monthly.  Tlie 
chauffeur  has  charge  of  the  collecting  of  the 
transfer  ticket/;.''  There  was,  otherwise,  no 
testimony  of  the  terms  of  tJie  arrangement 
between  tlio  railroad  company  and  the 
transfer  company;  the  defendants'  answer 
precludes  a  defense  (which,  indeed,  is  not 
asserted)  that  decedent  was  the  puseenger 
of  the  Pennsylvania  Company,  or  that  the 
latter  company  contributed  toward  tJle  pay- 
ment of  the  transfer  company's  eba.rge)i. 
Tlie  only  reasonable  interpretation  of  the 
record  is  that  defendants  made  the  arrange- 
ment for  the  transfer  and  paid  the  trans- 
fer company  therefor,  the  amount  of  «iieli 
payment,  however,  not  aiiiiearing,  nor  how 
much,  if  anything,  was  added  on  that  ac- 
count to  what  decedent  would  otherwise 
have  paid  for  the  railroad  transportation. 
Presumably,  defendants  charged  the  pas- 
senger, in  the  aggregate,  no  more  than  his 
through  fare  on  the  competing  roads.  But 
it  is  dear  that  decedent  was  not  to  make 
and  did  not  make  any  payment  directly 
to  the  transfer  company,  or  have  any  rela> 
titm  with  it  other  than  here  stated.     If  the 
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two  nmda  bad  had  actual  r>il  cQi»ii'..'i.iuii,  ,  Mkiug  iutu  acvounl  all  tlie  elementa  etat«d. 
and  nere  the  ticket  a  through  one,  it  would  there  is,  to  our  mindH,  but  one  consideration 
liave  been  defendants'  dutr,  broadly  speak-  ,  lendinj;  eubstuntiHl  iiu|)port  to  defendants' 
iiig  iu  tbe  abseuce  of  special  contract  other-  |  asaerted  freedom  from  responsibility,  viz., 
»ise,  to  farrj  decedeiit  to  the  end  of  their  j  that  the  transfer  contained  the  words,  "On 
iiHn  line  and  deliver  him  to  tlie  Fenutyl-  account  Rohliitia  Transfer  Company."  But 
v^tniii  Company.  Michigan  C.  B.  Co.  v.  {  controlling  force  cannot  be  given  to  these 
Mineral  Springs  2>Ifg.  Co.  16  Wall.  31S,  324,  {  words  alone,  nut  only  because  thej  do  not 
il  L.  ed.  297,  301;  Penneylvania  Co.  v.  i  cleajl.v  import  an  agency  on  defendantB' 
•lours,  Ijo  U.  S.  333,  3U  L.  «d.  176,  15  Sup.  |  paj-t  for  tlic  transfer  company,  but  arc  ful 
Ct.  Rep.  13t>.  What,  in  such  case,  would  ^  ly  as  consistent  with  an  idi-ntili cation  fur 
amount  to  a  delivery  to  the  aucceediug  car-  accounting  piirpusci',  only,  Iwtiveen  defend- 
rier.  we  have  no  occasion  to  deUne.  But  .  aula  and  tluLt  company,  but  for  the  further 
Ireatiug  the  ticLLct  as  creating  two  separate  reason  that  it  does  not  appear  that  dcced- 
and  indep^^ndent  contracts,  one  by  each  of  ,  ent  ever  read  tlii'  transfer  or  knew  that  it 
the  two  railroads,  for  carriage  over  its  own  ,  contained  words  of  tlie  purport  stated. 
road  only,  defendantB  would  still  have  owed  j  Tbe  natural  inference  is  to  the  contrary, 
lirredent  Bome  measure  of  accommodation  in  for  defendants'  train  wan  late,  ajid  tliere 
t^nne<>tion  with  opportunity  to  effect  a  {  were  but  a  few  minutes  to  make  tbe  trans- 
(ransfer,  even  at  »  common  junction  point.  !  fer  to  the  Penniiylvania  depot,  and  that  at 
Texaa  4  1'.  B.  Co.  v.  Bigger,  2311  U.  S.  330,  j  about  4:30  o'clock  on  a  March  morning; 
.130.  338.  60  L.  ed.  310,  31.'),  310,  36  Sup.  Ct.  |  and  the  testimony  is  that  the  issue  of  the 
[{ep.  lil,  and  see  Chicago.  K.  I.  &  P.  R.  |  transfer  and  tbe  taking  of  the  automobile 
Co.  V.  Stephens  (C.  C.  A.  Uth  C.)  134  C.  C.  were  hurried.  The  receipt  of  the  transfer 
A.  263,  £18  Fed.  533,  545,  546.  It  was  I  under  such  circumstances  was  not,  in  onr 
plainly  to  defendants'  interest  to  provide  i  opinion,  enough,  of  itself,  to  make  a  ctNi- 
llirough  connection,  in  view  of  tlie  short  ,  tract  between  decedent  and  the  transfer 
inCiTvul  between  the  arrival  of  their  train  ,  company,  nor  to  advise  the  former  that  de. 
ind  tbe  departure  of  the  PennHylvania  |  fendants  were  relieved  from  reBponeihillty. 
train,  and  the  presumed  competition  of  oth-  |  or  were  acting  merely  as  agents  for  the 
i-r  and  shorter  and  actually  through  linen  ,  transfer  company  therein.  In  view  of  the 
l>etH«en  Toledo  and  Columbus.  Defendants  i  not  unusual  practice  of  railroad  companies 
hud  an  undoubted  right  to  guarantee  time  '  to  iiisue,  as  a  part  of  tlirougb  tickets,  cou- 
tur  immediate  connection  with  tbe  Penn-  poos  tor  transfer  tinea  wholly  independent 
'vliania  Railroad  at  Piqua;  indeed,  the  I  of  the  railroads,  we  think  decedent,  upon 
rejfiiiar  Toledo  ticket  agent  would  have  the  record  presented,  would  naturally  have 
tiad  AUi-h  authority.  Hayex  v.  Wabash  R.  regarded  the  interdepot  transfer  (not  pro- 
(...  163  Mich.  174,  177,  31  L.R.A.(N.8.)  vided  for  by  ticket  coupon)  as  the  aet  of 
2-21I.   128  X.  W.  217.  defendants.     Tliere  was  no  aubstantial  oon- 

The  proposition  that  the  railroad  ticket  flict  of  testimony  affecting  the  point  we 
wax  not.  iu  fact,  a  through  ticket,  but  that  <  are  considering,  and  tbe  court  had  to  decide 
<aH  alTectiug  the  matter  of  transfer  be-  j  it  as  matter  of  law.  Indeed,  defendants 
tween  depots)  decedent  bad  the  right  to  .  asked  for  direction  in  their  favor  on  thin 
stop  at  Piqua,  loses  ite  force,  not  only,  to  !  question,  only  as  matter  of  law.  While  the 
Mime  extent,  through  the  fact  that  the  car-  !  question  is  not  free  from  diflleulty,  upon  a 
riage  bad  to  be  tinisbed  the  day  following  consideration  of  the  entire  record,  wa  think 
the  issue  of  the  ticket  ( which  following  day  i  tbe  district  court  rightly  held  that  defend- 
was  that  of  the  transfer  and  injury),  but  ants  assumed  to  provide  transportation 
rvpecially  through  defendants'  treatment  ,  their  own  pa»<eiigi'rs  to  the  Pennsylvania 
of  Che  ticket  (at  Piquaj  as  a  through  tick-  .  station,  and  that,  so  far  frcan  defendants 
ft.  by  delivering  to  decedent  at  that  place  being  merclj'  the  agents  of  the  transfer 
iin  interdepot  transfer  ticket,  showing  on  eomjiany.  the  latter  was  an  agency  of  de- 
it'i  face  that  it  was  btsued  on  "through  feiidants,  adopted  by  them  for  carrj'ing 
licki't;"  and  the  neceat^ary  inference  from  their  own  jiaaHsengers  to  the  Pennsylvania 
ihe  n  cord  is  that  defendants'  regular  pruc-  statinn.  Tlie  instant  case  is  In  many 
tice  was  to  furnish  this  interdepot  transfer  ,  respects  snj  generis.  The  authorities  cited 
i-n  through  tickets  between  Toledo  and  ;  by  defendants,  witli  one  e\ception,  do  not 
Columbus,  and  presumably  decedent  under-  sustain  their  conti'ntion  of  nonliability, 
stood  that  the  price  of  the  transfer  was  in-  ;  and  the  doctrine  of  the  est^pted  case  we 
eluded  in   the   amount  paid  for  his  ticket.  .  cannot  approvi-. 

It  must  lie  conceded  thai,  in  the  absence  of  ,  2.  There  was  testimony  that  previous  to 
contract  or  custom,  defendants  would  have  |  and  nt  tbe  time  of  the  upsetting  of  the  eAt 
been  under  no  obligation  to  transfer  de-  i  decedent  was  standing  on  the  running 
cedi'nt   to   the    Pennsylvania   station;    yet,    board;    that    the    accident    ooeuired    while 
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the  mactiine  (vbb  deac«nding  a  long  grade, 
and  running  at  from  30  to  35  mileB  an  hour. 
The  court  refused  to  charge,  as  matter  of 
law,  that  decedi'nt  was  guilty  of  contribu- 
tory negligence.  There  «-as  no  error  in 
this  refusal,  for  the  reason,  if  for  no  other,  | 
that  there  woa  atnrmative  testimony  .| 
(which  the  jury  had  the  right  to  believe) 
that  decedent  was  nitting  croKwiee  in  the  , 
lap  of  another  passenger  (who  wag  on  i 
the  front  seat),  and  thus  on  the  edge  of  the 
maebine,  with  hie  left  foot  on  the  iii»ide. 
his  right  foot  on  the  outside,  and  his  head 
inside  the  car.  Tlie  testimony  as  to  the 
speed  of  the  car  ranged  all  the  n-aj  from 
10  to  la  miles  up  to  35  miles.  Decedent 
was  not  guilty  of  contributory  negligence 
from  the  fact  tliat,  as  a  passenger,  having 
no  control  over  the  driver,  he  took  no  stepn  ] 
to  lessen  the  speed.  Monongahela  River  I 
Consol.  Coal  &  Coke  Co.  v.  Sehinnerer 
(C.  C.  A.  6th  C.)  117  C.  C.  A.  Ifi3,  196  | 
Fed.  381. 

Complaint  is  also  made  of  the  refusal  ot  ! 
certain  recjuests  upon  the  »ubjee:t  of  con- 
tributory negligence.  Their  subject -matter 
was  fully  covered  by  the  cliarsce.  unless  in 
the  fact  that  the  effect  of  decedent's  stand-  , 
ing  apon  the  running  hoard  was  thus  stat- 
ed: "If  the  accident  was  directly  caused  by 
hia  standing  on  the  running  board,  tbe  i 
plaintiff  cannot  recover." 

Decedent's  contributory  negligence  would  : 
liar  recovery,  if.  but  not  unless,  it  directly 
and  proximately  contributed  to  the  injury.  ' 
Toledo,  St.  L.  &  W.  H.  Co.  v.  Kount*  (C. 
C.  A.  0th  C.)  i)4  C.  C.  A.  244.  168  Fed.  840. 
"Contributed  to"  would  liave  been  a  better  . 
KKpression  than  "caused."  However,  the  1 
court  at  least  twice  charged,  In  substance,  | 
that  if  decedent  was  guilty  of  contribu- 
tory negligence  plaintiff  could  not  recover,  ' 
The  court's  attention  was  not  called  to  the 
criticism  now  made.  Presumably,  had  that 
lieen  dcme,  the  language  liquid  have  bran  | 
suitably'  modified.  We  And  no  reversible 
error  In  this  respect.  Indeed,  defendants' 
request  on  tbe  fiibject  of  contributory  neg-  i 
ligence  was  faulty,  in  omitting  the  words  j 
"directly  and  proximately."  or  their  equiv-  ! 

3.  Tlio  trial  court  properly  charged  that  , 
the  burden  of  proof  of  contributory  negli- 
gence was  on  defendanta.  The  rule  is  ime  of  . 
general  law,  enforced  by  the  Federal  courts,  | 
even  where  the  rule  of  the  state  practice  1 
is  otherwise.  Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  512,  59  L.  ed.  ua«,  35 
^up.  Ct.  Rep.  H65,  Ann.  Cas.  11)166.  252. 
9  N.  C,  C.  A.  266:  Erie  R.  Co.  v.  Weinstein 
(0.  C.  A.  eth  C.)  B2  0.  C.  A.  189,  I6H  Fad.  ' 
274. 

4.  Tlie  Ohio  statute  (Gew.  Code,  $  12,604) 
jirovides  that  one  operating  a  motor  vehicle 
at  a  greater  speed   than   S  miles  an   hour 
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in  the  business  and  closely  built-up  portions 
of  a  muuieipality,  or  more  than  1^  miles 
an  hour  in  other  portions  thereof,  sliall  be 
Aned  not  more  than  $25.  The  accident  oc- 
curred within  the  municipal  limits.  Tlie 
trial  court  charged  that  the  operation  of 
the  automobile  at  more  than  15  milcT:  an 
hour  was  negligence,  and  would  be  action- 
able, if  it  brought  about  the  injury.  De- 
fendants criticize  this  instruction,  first, 
RB  making  an  unlawful  speed  negli^teuce  per 
se.  instead  of  merely  evidence  of  negligence, 
and.  second,  on  the  ground  that  the  liiatutc 
was  designed  for  the  protection  of  those  us- 
ing the  streets,  and  not  for  those  within  the 
ear.  We  cannot  agi'ee  with  this  contention. 
True,  in  Grand  Trunk  R.  C-o.  v.  Ive^i.  144 
U.  8.  408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep.  - 
I  679,  12  Am.  Xeg.  Cas.  650,  it  wae  miid. 
I  speaking  of  the  violation  of  a  city  ordi- 
nance, that  the  better  and  more  generally 
I  accepted  rule  is  that  "such  an  act  on  the 
!  part  of  a  railroad  company  is  always  to 
!  be  considered  by  the  jur.v  as  at  least  a  cir- 
cumstance from  which  negligence  may  Ih- 
inferred  In  determining  whether  th«  rotn- 
pany  was  or  was  not  guilty  of  negligrenee.'' 
,  Tbe  supreme  court  of  Ohio,  however,  iu 
Rchell  v.  Dulwis,  94  Ohio  St.  03.  L.R.A. 
1D17A,  710,  113  N.  K,  804,  13  X.  C.  C.  A. 
i  982.  in  construing  this  very  statute,  held. 
as  stated  in  the  syllabus,  tiiat  "the  viola- 
I  tlon  of  a  statute  passed  for  the  protection 
of  tlie  public  is  negligence  per  se.  and  where 
I  such  act  of  ne<tligence  by  a  defendant  is 
the  direct  and  proximate  cause  of  an  injury 
not  directly  contributed  to  by  the  injured 
.  person,  the  defendant  is  liable." 
j  This  we  think  a  construction  of  the  Ohio 
I  statute,  and,  as  such,  binding  upon  the  Fed- 
eral courts.  Nor  do  we  agree  with  the 
'  proposition  that  the  opinion  of  the  court 
malfes  it  clear  that  the  purpose  of  the  stat- 
ute was  not  to  protect  those  within  the 
I  machine,  hut  only  those  without.  Such 
distinction  would  not,  in  our  judgment,  lie 
a  reasonable  one.  The  construction  thus 
i  put  upon  the  statute  in  question  is  in  har- 
j  mony  with  the  rule  frequently  announced  by 
I  the  supreme  court  of  Ohio  and  by  this 
,  court,  in  construing  frog-blocking  and  oth- 
I  er  protective  statutes,  viz.,  that  the 
breach  of  a  statute  designed  for  the  protcc- 
I  tion   of   the   public    is    negligence    per   se.* 

■  Variety  Iron  &  Sfeel  Works  C^.  v.  Peak. 
83  Ohio  St.  2ft7.  30«,  106  N.  E.  24:  Krause 
V.  Morgan,  53  Ohio  St.  26,  43.  40  X.  E, 
886:  Toledo  St.  L.  ft  W,  R.  Co.  v.  Kounti. 
94  C.   C.  A.  244.   168  Fed.  838:   Cooper  v. 

.  Baltimore  4  O.  R.  Co.  16  L.R.A.(X.S.|   Tlfi. 

■  88  C.  C.  A.  272.  159  Fed.  82,  86.  14  .\nn. 
Cas.  093;  Sterling  Paper  Co.  v.  Hamel.  12.". 

'  C.   C.   A.   44,   207   Fed.   300.   302:   Crucible 

,  Steel  Forge  Co.  v.  Moir,   135  C.  C.  A.  4B. 

'  219  Fed.  151,  354,  8  N.  C.  C.  A.  1006. 


HARMON  V.  BARBER. 


433 


Section    12,603  doei  aot,  in  our  opinion,  j      Petition  for  a  writ  o[  otrtiorari  denied 
tDodify  the  eOect  of  g  12,604.  1^  the  Supreme  Court  of  the  United  States 

The   judgment  of   the   District   Court   is    March  18,  1818   (246  U.  3.  6Se,  62  L.  ed. 
■ffinnftd.  I  9ee,  38  Sup.  Ct.  Rep.  US). 

Annotatioii — Duty  and  liability  of  connecting  carriers  to  pasaengers  at 


Bilev  V.  Wr^htaville  &  T.  R.  Co.  (1909) 
133  Oa.  413,  24  L.R.A.(N.S.)  379,  65 
S.  B,  890,  18  Ann.  Cas.  208,  where  it  is 
said :  "If  the  eont«itioD  of  each  of  the 
defendants  were  sustained,  the  result 
would  be  that  a  female  passenger  might 
buy  from  a  railroad  company  a  through 
ticket  over  its  road  and  a  connecting 
road,  and  mig^t  be  carried  to  a  jnnc- 
tion  wbOTe  a  joint  waiting  room  was 
provided  and  maintained  for  such 
through  p&Bsengers  to  await  the  connec- 
tion, at  a  point  in  the  country  where  no 
other  accommodations  could  he  obtained, 
and  there  the  carriera  might  place  auch 
passenger  in  the  waiting  room  for  the 
purpose  of  awaiting  the  connecting 
train,  and  then  turn  her  out  at  night  in 
I  the  dark,  regardless  of  the  weather,  to 
'  await  the  coming  Irain  as  best  she  could. 
When  sued,  the  first  company  could  re- 
ply that  she  had  ceased  to  be  its  pas- 
senger after  reaching  the  junction  and 
that  no  duty  rested  on  it  to  keep  open 
the  station;  and  the  other  could  reply 
that  it  was  onty  required  to  keep  open 
it«  station  for  a  reasonable  time  before 
its  train  arrived;  and  so  the  passenger 
could  be  turned  adrift  at  night,  and  no- 
body would  be  responsible.  In  the  ab- 
sence of  any  privilege  to  stop  along  the 
way,  a  through  passenger  on  a  single 
ticket,  good  for  one  continuous  trip,  can- 
not at  his  pleasure,  stop  and  take  other 
trains,  but  must  continue  the  trip.  On 
the  other  hand,  can  the  connecting  car- 
riers, dnring  a  abort  interval  of  a  few 
hours  between  connecting  trains,  place 
the  through  passenger  in  a  room  to  await 
the  nest  train,  and  then  turn  him  out 
before  it  arrives,  thns  severing  and  re- 
newing their  relation  and  duty  to  him 
at  will?  This  was  not  a  question  of 
whether  the  carriers  were  required  to 
provide  awaiting  room  at  that  point,  or 
whether,  as  to  persons  seeking  to  be- 
come passengers  there,  the  companies 
oould  make  reasonable  regulations,  with- 
in certain  limits,  as  to  the  time  for 
opening  the  waiting  room;  but  the  al- 
legation here  was  that  they  did  jointly 
provide  and  use  a  waiting  room  for 
through  passengers  waiting  at  that 
point  for  connecting  trains  of  the  two 
roads,  in  view  of   the  situation  theiw; 


Thia  note  is  limited  to  cases  in  which 
it  appears  that  the  passenger  was  travel- 
ing upon  a  through  ticket  of  some  sort, 
since,  in  the  absence  of  such  fact,  the 
leases  are  nsnally  governed  hy  the  rules 
or  prineiples  that  control  the  liability 
u(  carriers  for  injuries  to  persons  at 
<>rdinary  stations.  As  indicated  by  the 
[itle,  eases  involving  transfers  between 
different  lines  or  trains  belonging  to  the 
same  carrier  are  e«clnded, 

la  the  case  of  Harmok  v.  Babber, 
ante.  428,  the  liability  of  the  initial  car- 
rier is  based  upon  (he  theory  that,  under 
the  particular  ciremnstaneea  of  the  ease, 
il  was  the  principal  in  the  contract  of 
transfer,  and  had  merely  made  the 
transfer  company  its  agent  for  perform- 
ing the  contract.  There  are  not  many 
cnses  on  the  question,  and  the  facts  or 
rircnmstances  involved  diiTer  to  snch  an 
extent  that  it  is  not  prosible  to  state 
anv  rule  of  law  that  would  be  applica- 
ble to  all. 

What  eonstitntes  a  reasonable  time, 
prior  to  the  arrival  or  departure  of 
trains,  for  keeping  a  railroad  station 
<ipen,  lighted  and  heated  for  the  use  of 
passengers,  is  discussed  in  the  note  to 
Abbot  V.  Oregon  B.  &  Nav.  Co.  1  L.R.A. 
<X.S.)  851;  and  the  liability  of  carrier 
for  turning  a  waiting  passenger  out  of 
depot  is  covered  in  the  note  to  Texas 
Midland  R.  Go.  v.  Geraldon,  29  IxR.A. 
(X.K.)  799.  In  most  of  the  cases  cited 
in  these  notes,  the  question  arose  in  re- 
spect to  one  who  had  come  to  the  sta- 
tion to  wait  for  a  train  on  time  or 
remained  after  reaching  the  station  at 
his  destination.  In  a  fen  cases,  how- 
ever, the  passenger  was  waiting  for  a 
delayed  train  or  waiting  between  trains 
nn  defendant's  road,  with  the  trip  part- 
ly completed.  The  latter  class  of  eases 
hears  some  resemblance  to  the  cases 
cited  herein,  in  the  view  that  special 
circumstances  are  relied  upon  to  excuse 
nr  justify  a  longer  stay  at  the  station 
than  would  otherwise  be  allowable,  but 
differ  from  them  in  the  fact  that  there 
ran  be  no  a'tempt  to  shift  the  liability 
to  another  carrier. 

The  distinction  between  snch  cases  and 
ihose  to  which  this  annotation  is  lim- 
ited is  clearly  stated  by  the  court  in 
i,.n.A.ini8F.  i 
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that  the  agents  and  employeeg  of  both  In  St.  Louis  Southwestern  R.  Co,  v. 
companies  toid  her  to  enter  such  room;  Griffith  (1896)  12  T«t  Civ.  App.  631, 
that,  after  bo  doing,  the  employee  in  |  35  S.  W.  711,  the  plaintiff  was  traveling 
charge  of  the  room  forced  her  to  leave  upon  a  coupon  ticket  covering  a  portion 
it  hefore  the  connecting  train  arrived,  of  two  railroads  and  all  of  a  transfer 
at  night  and  in  Ihe  dark,  though  there  route  between  them,  and  had  been  trans- 
wfls  no  place  where  the  passengers  could  ported  over  one  road  and  the  transfer 
obtain  accommodations;  and  she  was  |  route  and  placed  in  the  depot  of  the 
thus  subjected  to  cold  and  rain."  And  it  j  defendant,  the  last  road  over  which  she 
was  held  that,  as  against  a  general  de-  could  travel,  where  she  was  assaulted 
murrer,  a  petition  in  an  action  against  by  defendant's  night  agent.  There  were 
both  companies,  setting  out  the  facta  ,  ten  hours  between  the  time  of  her  ar- 
liubstantially  as  recited  in  the  quota- 1  rival  at  defendant's  depot  and  the  time 
tion,  stated  a  cause  of  action  in  tort  i  of  its  first  train  on  which  she  conld  com* 
against  both  defendants.  i  plete  her  journey.      The  company    was 

The  case  of  Knight  v.  Portland  S.  &  '  held  liable,  on  the  theory  that  she  was 
V.  R.  Co.  (1868)  56  Me.  234,  96  Am.  Dec,  defendant's  passenger  upon  her  arrival 
449,  where  plaintiff  was  injured  by  hav-  at  its  depot,  the  court  saying:  "Appel- 
ine  her  foot  go  through  the  boards  of  a  lant  further  insists  that  appellee,  at  the 
wharf  on  her  way  from  the  defendants'  time  the  assanit  was  made  upon  her  by 
train  to  the  boat,  was  decided  upon  the  appellant's  agent,  was  a  mere  licensee, 
theory  that  each  connecting  carrier  is  .  and  that  appellant  did  not  owe  her  the 
liable  for  injuries  occurring  on  its  own  '■■  duty  of  protection.  It  is  admitted  that, 
line,  when  the  initial  carrier  sella  the  i  if  she  was  then  a  passenger,  the  appel- 
through  ticket  in  snch  form  aa  to  make  lant  would  be  liable.  She  had  purchased 
it  merely  the  agent  of  the  others.  Plain-  her  ticket,  and  the  railroad  company 
tiff  was  travelinj;  on  such  a  ticket,  part  had  contracted  with  her  to  safely  trans- 
of  the  journey  being  by  boat.  The  de-  port  her  from  Greenville  to  Mt.  Yemon; 
fendants  owned  the  wharf,  however,  and  she  went  to  the  depot  with  the  purpose 
the  court  said:  "If  the  defendants  had  of  taking  passage  upon  the  first  train: 
carried  the  plaintiff  over  the  wharf,  as  was  received  in  the  depot  and,  by  the 
heretofore,  in  their  cars,  and  she  had  express  assent  of  the  company,  through 
bean  injured  in  consequence  of  the  neg-  its  agents,  remained  in  the  depot  lo 
lect  of  the  defendants,  she  would  have  await  the  departure  of  the  train;  the 
lieen  entitled  to  recover.  Her  rights  are  railway  company's  agents  having  full 
none  the  less  because  she  walks  over  the,  knowledge  of  the  fact  that  she  had  a 
wharf  to  reach  the  steamboat,  than  if:  ticket  for  passage,  and  of  her  intention 
she  had  been  borne  over  it,  if,  on  the  j  to  await  in  the  depot  the  departure  of 
way,  she  is  injured  through  the  negli-  the  train  to  take  passage  upon  it.  This 
gence  of  the  defendants  fay  leaving  the !  course  of  treatment  of  persons  intend- 
wharf  in  an  unsafe  and  dangerous  con- ,  ing  to  take  passage  upon  appellant's 
dition.  The  defendants  are  not  released  i  trains  was  usual,  and  this  was  not  a 
from  liability  because,  for  their  con-  ■  special  and  exceptional  accommodation 
venienee,  she  used  her  own  limbs,  when  !  accorded  this  lady  fay  the  agent,  which 
she  might  be  entitled  to  the  use  of  their  .  could  be  said  to  be  without  the  authority 
cars.  Their  liability  did  not  cease  the  of  the  company,  and  out  of  the  hne  of 
moment  the  cars  reached  the  depot.  It  the  agent's  duty.  It  may  be,  as  con- 
continued,  equally  as  if  at  the  depot,  tended  by  the  appellant,  that  the  com- 
while  she  was  on  her  way  over  the  de-  pany  was  not  compelled  to  open  its  de- 
fendants' wharf,  and,  by  their  direction, '  pot  to  receive  passengers,  so  long  a  time 
to  the  steamboat,  and  until,  in  the  or-  in  advance  of  the  departure  of  itfi 
dinary  course  of  her  passage,  she  should  I  trains;  but  for  reasons,  presumably  to 
reach  the  point  where  the  liability  of  the  i  its  oM-n  advantage,  it  chose  to  receive 
steamboat  company  commences.  The !  passengers  in  that  way,  and  having  so 
passage  contracted  for  was  from  Law- '  i^reived  the  plnintiffi,  it  certainlv  cannol 
rence  to  Belfast.  The  plaintiff  was  in  j  be  said  that  it  owed  her  no  duty  of 
itinera  from  the  point  of  departure  to  protection.  If  it  owed  her  any  duty 
the  destined  point  of  arrival.  The  de- 1  of  protection,  it  was  grossly  violated. 
Fendants  must,  at  any  rate,  be  deemed!  We  are  of  opinion  that  the  relation  of 
liable,  from  the  place  where  they  re-  carrier  and  {lassenger  existed,  and  thai 
ceived  the  passenger  to  the  place  where  I  the  company  is  liable  for  the  violation 
she  WB3  to  be  transferred  to  the  next  of  its  dutv  by  its  agents.  Hutchinson, 
agent,  in  the  course  of  transmission  to  Carr.  §^  556,  557a;  Dillingham  v.  An- 
the  place  of  her  destination."  I  thony  0889)  73  T«X.  60,  T  L3.A.  634, 
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15  Am.  St.  Bep.  753,  11  S.  W.  139; 
Craker  v.  ChicaRO  &  N.  W.  R.  Co.  (1874) 
:16  Wia.  657,  17  Am.  Eep.  504,  8  Am. 
.\>g.   Cas.    665." 

In  Chicago,  R.  I.  &  P.  B.  Co.  v. 
Stephens  (1914)  134  C.  C.  A.  263,  218 
Fed.  535,  the  action  was  egainEt  the 
reeond  of  the  tvo  eonnecting  cajnriers, 
I'ver  whose  line  plaintiff  had  purchased 
transportation  from  the  flrat,  and  the 
question  decided  was  almoet  the  same  as 
ihe  one  treated  in  the  note  in  1  L.R.A. 
i'S.a.)  851,  cited  supra,  the  fact  that 
plaintifF  had  arrived  over  a  connecting 
vuad  that  was  acting  as  defendant's 
a^ent  in  the  sale  of  tickets  being  a  cir- 
tanistanee  considered  in  passing  upon 
reasonableness  of  a  requirement  iu  re- 
3[>ect  to  protection  afforded  at  the  sta- 
tion. The  defendaat  had  been  prevented 
hy  floods  from  running  the  train  on 
which  plaintiff  expected  to  complete  her 
journey.  The  court  said ;  "Tiiua  jdain- 
liiT  reached  defendant's  depot  at  mid- 
night, in  possession  of  a  through  ticket 
purchased  at  the  beginning  of  her  trip, 
with  the  implied  consent  of  defendant, 
lad  we  are  asked  to  hold,  as  matter  of 
law  merely,  that  she  was  not  a  passenger 
when  she  entered  the  depot;  and,  if  she 
vrttB,  that  she  lost  her  rights  in  that 
respect  by  staying  there  too  long.  We 
are  not  disposed  to  believe  that  the  law 
is  so  extreme  and  harsh  as  to  sanction 
any  such  rule.  That  would  deny  to 
|>laintiff,  as  also  to  defendant,  the  right 
to  have  the  jury  pass  ujwn  the  facts 
and  circumstances  which  brought  about 
the  conditions  prevailing  at  the  Wheat- 
ley  depot.  Was  plaintiff  in  fault,  or  was 
defendant,  for  the  confusing  plight  in 
which  plaintiff  evidently  found  herself 
iipiin  her  arrival  at  this  depot  f  In 
view  of  the  court's  charge  and  the  ver- 
dict, we  are  not  called  upon  to  deter- 
mine whether  plaintiff  was  a  passenger 
of  (he  Rock  Island  when  she  entered  the 
waiting  room  of  the  depot.  Her  intent 
in  that  behalf  is  manifest,  and,  with 
her  rightful  purchase  and  possession  of 
[he  Memphis  railroad  ticket,  her  right 
to  treatment  as  a  passenger  would,  as 
a  matter  of  law,  be  difficult  to  refute. 
Whether  the  conditions  justified  her  in 
remaining  in  the  waiting  room  the  rest 
of  the  night  was  clearly  a  question  for 
the  jury,  under  appropriate  instructions. 
Counsel  for  defendant  frankly  admit 
that  after  diligent  search  they  have 
been  unable  to  find  apposite  authority 
to  sustain  their  contention.  The  ulti- 
mate and  control)ii%  issne  submitted  to 
the  jury  in  substance  was  whether,  in 
L.R.A.H118F. 


view  o£  the  scheduled  departure  of  the 
Memphis  train,  the  time  when  plaintiff 
entered  the  depot  and  the  length  o£ 
time  she  subsequently  remained  there 
were  or  were  not,  under  the  facta  and 
circumstances  of  the  case,  reasonable. 
The  trial  court  made  plaintiff's  relation 
as  a  passenger  of  defendant  at  the  time 
she  entered  the  depot  depend  upon  the 
jury's  finding  on  this  issue;  charging 
the  jury  that  if  she  then  was  a  passenger 
the  company  was  under  duty  to  exercise 
'reasooable  care  and  diligence  in  fumiah- 
ing  her  with  a  reasonably  safe  and  com- 
fortable depot  .  .  .  until  the  de- 
parture of  the  train  for  which  sbe  vi  at 
waiting.'  These  views  met  with  no  ex- 
ception, and  certainly  were  as  favorable 
to  defendant  as,  on  an}'  rational  theory, 
it  was  entitled  to." 

In  Texas  &  P.  B.  Co.  v.  Bigger  (1915) 
239  U.  8.  330,  60  L.  ed.  310,  30  Sup.  Cl. 
Bep.  127,  there  was  a  car  in  the  train 
destined  to  go  through  to  plaintiff's 
destination,  but  lie  knew  nothing  of  this 
ear,  and  was  put  off  at  the  point  oi 
junction  between  the  roads,  to  await  the 
train  on  the  oonnecting  carrier's  road. 
The  court  said:  "Finally,  it  is  said  that 
the  Texas  &  Paeifio  owed  him  no  fur- 
ther duty  when  he  left  its  train.  The 
latter  contention  can  be  inmiediately 
rejected.  The  company  accepted  him  as 
a  passei^er  for  a  destination  beyond 
Long  view,  anil  its  duty  was  not  dis- 
charged by  delivering  him  to  a  storm, 
protected  from  its  inclemency  only  by 
the  shelter  afforded  by  a  'switch  shanty,' 
80-called  by  an  employee  of  the  road, 
.  .  .  but  (he  court  instructed  the  jury, 
at  the  request  of  .  plaintiff,  that  the 
railway  company  'owed  its  passengers 
the  duty  to  exercise  that  high  degree  of 
care  that  would  be  exercised  by  every 
prudent  person  under  the  same  or  similar 
circumstances,  and  a  failure  to  exercise 
such  degree  of  care  would  be  n^li- 
genee.'  This  instruction  is  attacked  as 
error  only  because  it  imposed  a  high 
degree  of  care  on  the  company  after 
Bigger  had  left  the  train,  'and  was, 
therefore,  in  a  position  to  use  care  in 
taking  care  of  liimself.'  The  ground 
of  the  objection  seems  to  be  that  the 
duty  of  the  cimipany  ceased  upon  the 
arrival  of  its  train  at  Longview.  To 
this,  as  we  have  already  said,  we  can- 
not assent.  The  same  care  was  neces- 
sary to  he  observed  for  Biker's  pro> 
tection  at  that  place,  under  the  circum- 
stances presented  by  the  record,  as  was 
necessary  to  be  observed  in  his  trans- 
portation, and  the  charge  of  the  court 
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correetly  expressed  it.  PeDnsylvania 
Co.  V.  Roy  (1880)  102  V.  S.  451,  26 
L.  ed.  141,  10  Am.  Neg.  Cas.  593;  In- 
dianapolis &  St.  L.  R.  Co.  V.  Horet 
(1876)  93  n.  S.  201,  23  L.  ed.  S98,  7 
Am.  Heg.  Cas.  331." 

In  Watkins  v.  Pennsylvania  R.  Co. 
(1892)  21  D.  0.  1,  affirmed  on  rehearing 
in  (1892)  52  Am.  &  Eng.  R.  Cas.  159, 
a  passenger  on  a  through  ticket  recov- 
ered from  the  company  that  sold  him 
the  ticket,  for  an  assault  committed 
upon  him  by  a  gatekeeper  at  a  point 
of  traosfer;  but  the  holding  rests  upon 
the  theory  that  the  initial  carrier  is 
liable  for  injuries  eaused  the  em- 
ployees of  any  road  over  which  the 
passenger  is  entitled  to  travel. 

In  International  &  Q.  N.  R.  Co.  v. 
Duncan  (1909)  55  Tex.  Civ.  App.  440, 
121  S.  W.  362,  it  was  held  that  persons 
traveling  over  connecting  roads  on  cou- 
pon tickets,  who  are  compelled  by  sick- 
ness to  leave  the  depot  of  the  first  road 
at  the  place  of  transfer,  the  depot  of  the 
second  road  being  near,  and  to  defer 
the  remainder  of  the  journey  for  nine 
days,  are  not  passengers  of  the  first 
road  upon  their  return  to  its  depot 
where  they  get  other  tickets,  and 
are  permitted  to  remain  in  the  waiting 
room,  awaiting  the  arrival  of  the  train 
on  the  second  road ;  so  the  firet  road 
owes  to  them  only  ordinary  care  in  re- 
spect to  the  healthful  and  comfortable 
condition  of  ita  waiting  room. 

The  holding  in  Wahasb,  St.  L.  &  P.  R. 
Co.  V.  Wolff  (1883)  13  m.  App.  437,  as 
set  ont  in  the  syllabus,  was  that,  "if 
a  railroad  company  sets  a  passenger 
down  upon  a  platform  used  by  it  in 
common  with  another  company  at  their 
intersection,  and,  while  such  passenger 
is  preparing  to  take  passage  on  the  other 
road,  he  receives  an  injury  by  reason  of 
some  carelesGness  in  providing  proper 
aaf^ards  or  lights,  he  is  not  bound 
to  inquire  into  the  ownership  of  the 
platform,  but  may  proceed  against  the 
company  that  broi^ht  him  there  and  set 
him  down  upon  the  platform."  But  this 
holding  is  not  based  upon  the  theory 
that  the  relation  of  carrier  and  passenger 
existed.  The  plaintiff  had  arrived  over 
defendant's  road,  and  had  made  some 
effort  to  purchase  a  ticket  from  the 
connecting  carrier  for  the  remaining 
portion  of  the  journey.  It  was  dis- 
tinctly held  that  the  defendant  was 
bound  to  exercise  only  reasonable  care 
in  constructing  and  maintaining  the 
platform  in  a  safe  condition,  which 
duty  did  not  arise  out  of  the  fact  that 


that  he  was  not  a  trespasser.  As  the 
plaintiff  was  not  traveling  upon  a 
through  ticket  this  case  is  not,  in  prin- 
ciple, within  the  scope  of  the  present 
annotation. 

In  Gray  v.  Colorado  Southern  R.  Co. 
(1918)  —  Tox.  Civ.  App.  — ,  204  S.  W. 
347,  where  a  passenger  purchased  a 
ticket  from  a  point  in  Colorado  to  a 
point  in  Texas,  which  included  r  cou- 
pon for  transportation  by  a  bus  between 
the  stations  of  an  intermediate  carrier 
and  of  tbe  final  carrier,  the  bus  line 
being  owned  and  operated  by  the  in- 
dividual, it  was  held  that,  while  the 
initial  carrier  was  liable  for  an  iujury 
to  the  passenger  in  conseqnenee  of  the 
defective  condition  of  the  has,  the  in- 
termediate carrier  was  not  liable  under 
the  Carmack  Amendment. 

In  Boyle  v.  Waters  (1917)  —  Micb. 
— ,  166  N.  W.  114,  where  a  passenger 
with  through  transportation  was  struck 
by  a  train  at  a  junction  point  as  she  was 
passing  in  the  nighttime,  according  to 
directions,  from  the  station  agent  lie- 
twecn  the  depots  of  the  two  roa<U,  which 
were  connected  by  a  board  walk  leading 
across  the  track  of  the  connecting 
road,  it  was  held  that  if,  in  the  circum- 
stances, it  was  negligent  not  to  light 
the  walk,  the  initial  as  well  as  the 
connecting  carrier  was  responsible  for 
the  omission,  although  at  the  time 
of  the  injury  the  plaintiff  had  just 
stepped  off  from  the  former's  premises. 
Tbe  court  observed  that  if  the  two  com- 
panies bad  any  arrangement  between 
themselves  that  the  connecting  carrier 
should  light  the  way,  and  it  negleete<l 
to  do  so,  that  was  a  matter  to  be  dis- 
posed of  by  the  companies  between  them- 
selves. It  was  further  held,  in  this  case, 
that  there  was  no  error  in  submitting  to 
the  jury  the  question  whether  the  iniiial 
carrier  was  guiltv  of  negligence  in 
failing  to  notify  plaintiff  of  the  fact 
that  she  would  be  obliged  to  cross  a 
railroad  track  before  reaching  the  sta- 
tion of  the  other  company,  and  in  failing 
to  warn  her  of  the  approaching  train 
which  was  then  due,  it  appearing  thai 
she  asked  for  and  received  directions 
as  to  how  to  reach  tbe  other  depot.  The 
court  was  also  of  the  opinion  that  the 
question  was  properly  submitted  to 
the  jury  whether  the  connecting  road  was 
negligent  in  approaching  the  crosswalk 
with  its  train,  without  a  proi>er  lookout 
and  without  giving  due  and  timely  warn- 
ing of  its  approach.    So  far  m  appears, 
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[here  was  no  soggestion  in  the  ease 
that  the  initial  carrier,  by  selling 
ihniufh  transportation,  had  aasuined  re- 
sponsibility for  any  breach  of  duty  on 
ihe  part  of  the  eonneoting  carrier,  its 


liability  being  predieated  upon  the  prop- 
osition that,  in  the  circumstances,  it 
was  guilty  of  a  breach  of  duty  on  its. 
own  part  J.  W.  M. 
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MARY  A.  M08ER,  Respt., 


<—  Idaho,  — ,  173  Pac.  630.) 
Pleading  —   fraud  ^  money   had   and 

t'ummon   counts  for  moner  had   and   re- 
tcivfrt  sre  not  sufficient  to  nupuort  a  recov- 
ery of  money  obtained  by  fraud, 
for  orh«r  ca«e«,  we  I'leadiug,  I.  I,  in  IHg. 

l-a2  H.  H. 

(June  22,  JDIH.) 

\PPEAL  by  defendant  from  a  judgment 
<l  the  District  Court  for  Ada  County 
ill  favor  of  pUintill  and  from  an  order  de- 
III  iug  a  motion  for  a  new  trial  in  an  action 
iiir  money  had  and  received.    Beversed. 

'ihe  facta  are  stated  iu  tha  opinion. 

>[r.  Charles  M.  Kubn,  for  appellant: 

Plaintiff's  complaint  was  not  auHicient  to 
t>talili8h  an  action  of  fraud  and  to  permit 
ciidt-nce  of  fraud  to  lie  introduced. 

Kates  V.  Capital  State  Bank,  21  Idaho, 
US,  141  Pac  561;  Abbott,  Tr.  Ev.  336; 
IVm.  Rem.  L  Rem.  RightH,  2d  ed.  %  554,  p. 
liU;  Pom.  Code  Rem.  gS  438,  544,  pp.  372, 
iSd;  St.  Louix  Sanitary  Co.  v.  Reed,  ITS 
Iki.  App.  1&4,  lei  a.  W.  315. 

Fraud  nhen  relied  upon  must  be  pleaded. 

SutberUnd,  Code  PI.  &  Pr.  g  0890;  Bates 
Code  PI.  k  Pr.  p.  1453;  &  Enc  PI,  t  Pr.  pp. 
l^«4,  66a;  20  Cyc.  104;  Estes,  Code  Fl.  S 
aiTS:  Vii^nia  t.  &.  M.  Ins.  Co.  v.  Cottrell, 
■*j  Va.  857,  17  Am.  St.  Kep.  108,  9  8.  E. 
132;  Millliiser  v.  MeKinley,  l>S  Va.  207,  3S 
b.  E.  44a ;  Southall  V.  Fariali,  S5  Va.  403, 
1  LR.A.  041,  7  S.  E.  534;  Monongahela  Tie 
&  Lumber  Co.  v.  Flaonigaa,  77  ^V.  Va.  162, 
87  S.  E.  lai ;  Strong  v.  Whybark.  204  Mo, 
U\,  12  L.R.A.(N.S.)  240,  120  Am.  St,  Sep, 
710,  102  S.  W.  068;  Chaae  v.  Rusk,  00  Mo, 
-\fp.  2a;  FanlcbuneT  v.  fauliboner,  20  Ind. 
(rl:  W'olford  v.  Powers,  86  Ind,  2Q4,  44  Am. 
Rtp.  It!;  McClinton  v,  Chapin,  64  Fla.  510, 


Xole.  —  As  to  whether 
"iiMti  for  money  had  and  received  alTorils  a 
la-Li.  for  proof  that  money  or  property  wan 
obtained  by  the  defendant  from  the  plaintiff 
br  fraud,  see  annotation  following  this  case, 
poM.  439,  and  reter«iees  therein  to  anno- 
tations on  related  questions. 

t.R.A.I9]8P. 


46  So.  35,  14  Ann.  Gas.  3e.'i;  Hillshorough 
Groeerr  Co.  v.  I^man,  62  Fla.  208,  56  So. 
684;  Houeer  v.  Smith.  19  Utah,  IfiO,  66 
Pac.  6S3;  Wiisnn  v.  Rullivan,  17  I'Uh,  341, 
53  Phc.  !H14;  United  States  v.  Barber  Lum- 
ber Co.  172  Fed.  048;  Patton  v,  Taylor,  7 
How.  132-180,  12  L.  ed.  6.17-850;  Noonan 
V,  Lm  (Noonan  v,  Braley)  8  Black,  609, 
17  L.  ed.  281(  Smith  v,  Anderson,  74  Or. 
ftO,  144  Psc.  1158;  WethtTly  v.  Straus.  98 
Gal.  283,  28  Pac.  104.'i;  Dnncan  v.  Duncan, 
6  Cat,  App,  4D4,  92  Pac.  312 ;  Nash  T.  Roee- 
rteel,  7  Cal.  App.  504,  04  Pac.  850;  Ham- 
mond V.  McCollough.  ISO  Cal.  639,  111! 
Pac.  210;  Re  Yoell.  164  Cal.  540,  129  Pac. 
»»»;  BacoB  V.  Boule,  19  Cal.  App.  428,  126 
Pao.  384;  Bretthauei  v.  Foley,  15  Cal.  App. 
19,  113  Pac.  356;  Black  v.  Irvln,  78  Or. 
561,  149  Pac.  640 ;  Crandatl  v.  Lee,  89  Wash. 
115,  164  Pac.  190;  Brown  T.  Bledsoe,  1 
Idaho,  746;  Abrams  v.  White,  11  Idaho, 
497.  83  Pac.  802;  Kemmerer  v.  Pollard,  15 
Idaho.  .14,  06  Pac.  208;  Kerna  v.  Washing- 
ton \Vater  Power  Co.  24  Idsho,  620,  135 
Pac.  70;  Leavengood  v.  McGee,  50  Or,  233, 
91  Pac.  453;  Wilson  V.  Baker  Clothing  Co. 
25  Idaho.  378,  50  L.R.A.(X.S.)  239,  137 
Pac.  806;  Breshcars  v.  Csllender,  23  Idaho, 
348,  131  Pac.  l.'i;  Tmro  v.  Paesroore,  38 
Mont.  544,  100  Pac.  066;  Gslvin  v.  Mac 
Min.  t  Mill.  Co.  H  Mont.  508,  37  Pac.  366; 
Davidson  Grocery  Co.  v.  Johnston,  24  Idaho, 
336,  133  Pac.  929,  Ann.  Cas.  1915C,  1129. 

Messrs.  S.  L.  Tipton  and  D.  A.  Dun- 
ning:, for  respondent: 

The  common-law  form  for  money  had  and 
received  is  the  proper  action  to  recover 
money  obtained  under  a  contract  induced 
by  fraud,  or  where  there  has  been  a  rescis- 
sion of  contract. 

I-ockwood  V.  Kelsea,  41  N.  H.  185;  Jo- 
hansen  v.  Looiiey,  30  Idaho,  123,  163  Pac. 
303;  2  Enc.  PI. '&  Pr.  1010;  3  Elliott,  Ev. 
g  1720;  Stout  V.  Ga.riitherBrilIe  Hardware 
Co.  131  Mo.  App.  520,  110  S.  W.  61D;  Hum- 
bird  V.  Davia,  210  Pa.  311,  50  Atl.  1082: 
Miller  v.  Abrahamson,  0  Cal.  App.  3Q8,  99 
Pac-  634;  Grsnniij  v.  Hooker,  29  Wis.  65; 
Keene  v.  Eldriedge,  47  Or.  170,  82  Pac.  803; 
Waite  V.  Willis,  42  Or.  288.  70  Pac.  1034; 
Allen  V.  Patterson.  7  N.  Y.  476,  57  Am.  Dec. 
542;  Meagher  v.  Morgan,  3  Kan.  372,  87 
Am.  Dec.  476;  Emslie  v,  Leavenworth,  £0 
Kan.  562;  Jennings  County  t.  Verbarg,  63 
Ind-  107;  Jones  v.  Mlal,  B8  N.  C.  US;  BaU 
V.  Fulton  County,  31  Ark.  370;   Hoslay  t. 
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BUck,  29  N.  Y.  438;  Carroll  t.  Paul,  18  Mo. 
226;  Winkler  v.  Jerrue,  20  C«I.  App,  655, 
129  Pao.  804;  Minor  t.  Baldridge.  123  Cal. 
187,  55  Pac.  783;  Band  v.  Columbian  Realty 
Co.  13  Cal.  App.  444,  110  Pae.  322;  David- 
son Groeerv  Co.  v.  Johnston,  24  Idaho,  336, 
133  Pac.  820,  Ann.  Cas,  IBIoC,  1120. 

Plaintiff  had  a  right  to  aaHump  that  Bh« 
rould  prove  fraudulent  repree^ntalionH  in 
BUBtaining  her  claim  for  relief. 

1  Page,  Contr.  g  818;  Burton  v.  Drigga, 
20  Wall.  125,  22  L.  ed.  289;  Martin  v.  Hut- 
ton,  »0  Neb.  34,  36  LjR.A.(N.S.)  602,  132 
N.  W.  727. 

The  contract  of  conditioiwl  gale  was  re- 
scinded by  mutual  consent,  and  the  plaintiff 
had  the  right  to  reeelnd  and  did  rescind 
the  contract  for  iTBudulent  repreBentatione. 

2  ParsoiiB,  Contr.  7th  ed.  p.  812;  Well- 
den  T.  Witt,  143  Ala.  005,  40  So.  120; 
Dougherty  v.  Keville,  108  App.  Div.  89,  95 
N,  Y.  Hupp,  806;  Carpenter  v.  Chaae,  64 
N.  H.  438,  38  L.R.A. ( N.S. )  SHI,  14  Atl.  76; 
Qroot  V.  Story,  41  Vt.  533;  Sloan  v.  Van 
Wyck,  4  Abb.  App.  Dec.  260;  Simmons  v. 
Putnam,  11  Wis.  193 ;  Hanrahan  v. 
National  Bldg.  Loan  &  Provident  Asso.  67 
N.  J,  L.  52G,  61  Atl.  480. 

Bud^.  Ch.  J.,  delivered  the  opinion  of 
the  court; 

The  complaint  in  this  action  seta  forth 
merely  the  usual  form  of  common-law  count 
for  money  had  and  received  witliout  alleg- 
ing any  of  the  specific  facts  upon  which  the 
claim  le,  predicated.  The  answer  consists 
of  certain  denials,  coupled  with  a  separate 
answer  and  affirmative  defense,  wherein  it 
Is  alleged  that  the  parties  entered  into  & 
contract  for  the  sale  of  certain  furniture 
and  fl^turea  located  in  what  is  known  as 
the  "Angus  Rooming  House"  located  in 
Boise,  for  $4,380;  that  $1,000  was  paid  up- 
on the  purchase  price,  and  tlie  balance  w.ia 
to  he  paid  in  instalments;  and  that  this 
Sl.OOO  waa  the  only  money  received  from 
respondent.  The  cause  was  tried  to  a  jury, 
and  a  verdict  returned  in  faior  of  respond- 
ent for  the  amount  claimed  with  interest, 
and  judgment  entered  thereon.  This  appeal 
is  from  the  Judgment  and  from  an  order 
denying  a  motion  for  a  new  trial. 

Many  errorB  are  assigned,  but  the  deci- 
sive question  to  be  determined  may  be 
liroadly  stated  as  follows:  Is  a  complaint 
which  simply  alleges  a  eoramon-law  count 
for  money  had  and  received  sufficient  to 
permit  the  admission  of  evidence  to  prove 
(hat  plaintiff  was  induced,  by  fraud,  deceit, 
and  fraudulent  representa lions,  to  part 
with  f^e  money  sought  to  be  recovered? 

The  general  rule  ie  well  settled  that, 
where  a  party  seeks  to  recover  on  the 
Rro  nd  of  fraud,  the  particular  facta  con- 
Ty.H.A,]918F. 


stituting  the  fraud  must  be  deflnitel>'  and 
positively  alleged.  Brown  v.  Bledsoe,  1  Ida- 
ho, 746;"  Abrams  v.  White,  11  Idaho,  497. 
83  Pac.  002;  Kemmerer  V.  Pollard,  15  Ida- 
ho, 34,  96  Pac.  206:  Breahears  v.  Calen- 
der, 23  Idaho,  348,  131  Pac.  15:  Kerns  v. 
Washington  Water  Power  Co.  ''4  Idaho, 
rv25,  135  Pac,  70;  Wilson  v.  Baker  Cloth- 
ing Co.  26  Idaho,  378,  50  L.R.A.(N.S.l  239, 
137  Pac.  B96. 

The  right,  if  any,  of  respondent  to  re- 
cover, is  predicated  upon  fraud  which  she 
failed  to  allege.  But  it  is  contended  that 
the  above  rule  has  no  application  to  this 
form  of  action,  and  that  proof  that  the 
money  was  obtained  by  fraud  is  admissible 
under  a  simple  common -law  count  for 
money-bad  and  reivivcd.  Two  of  the  case» 
relied  upon  by  respondent,  white  contain- 
ing some  language  that  seems  to  bear  this 
construction,  are  not  in  point,  for  in  tho^e 
cases  the  facts  constituting  the  fraud  were 
set  forth  in  the  . complaint  Stout  v,  C«- 
ruthersville  Hairdware  Co.  131  Mo.  App. 
520,'ll0  S.  W.  619;  llumbird  v.  Davis,  210 
Pa.  311,  59  Atl.  1082. 

The  case  of  Grannis  t.  Hooker,  29  Wis. 
65,  also  relied  upon  by  respondent  and  whirh 
appears  to  be  in  point,  has  been  ably  eriti- 
ciwd  by  the  supreme  court  of  Montana  in 
the  case  of  Truro  v,  Passmore,  38  Mont. 
544,  100  Psc.  96C.  The  California  decisions 
sustaining  causes  of  action  set  forth  by 
the  conimoTi-law  counts  are  also  eritici^iil 
in  the  latter  ease,  wherein  it  is  pointed 
out  that  some  of  the  most  able  judges  of 
the  California  court,  while  feeling  bound 
by  the  precedents  established  in  that  courl, 
have  not  hesitated  to  criticiie  the  reason- 
ing of  tlie  precedents.  The  following  lan- 
guage, used  by  the  supreme  court  of  Mon- 
tana, is  particularly  in  point:  '■The  com- 
mon counts  have  been  superseded  hj-  our 
system  i>f  Code  pleading,  A  rom]>taiiit.  un- 
der this  latter  system,  must  contain  a  state- 
ment of  the  facta  eonstiluting  the  eausi> 
of  action  in  ordinary  and  concise  langiiafic. 
Rev.  Codes,  J  6532.  If  the  phraseology  of 
any  common  count  is  adeijuate  in  the  par- 
ticular case  to  bring  the  pleader  within  the 
Code  rule,  then  hiB  pleading  is  HufSciem  : 
otherwise,  it  is  not.  Where  a  plesib'r 
elects  to  employ  the  language  of  a  com- 
mon count,  he  aubjeetH  himself  lo  the  rule- 
governing  the  oonstrui'tton  and  siifncieucy 
of  complaints  under  the  Codes:  that  is  tii 
say,  if  a  common  count  tvill.  in  fact.  stat<- 
his  cause  of  action  in  ordinary  and  conci^v 
language,  it  is  good.  If  it  will  not.  it  i.. 
bad.    Truro  v.  Pa"«more,  supra. 

It  should  l>e  noticed  tiiat  f,  8532,  Reviseil 
Codes  of  Montana,  referred  to  in  the  Intter 
cane,  contains  the  aaow  reqniretsent  as  our 
own  Revised  Codes,  S  4168,  namely,  that 
the  complaint  must  contain  "a  statement  of 
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the  facta  constituting  Ibe  cHute  of  actiun, 
in  ordinary  uid  coacise   luiguage." 

In  the  case  at  bar,  from  the  evidvnce,  it 
appears  that  the  reapondcDt's  right,  if  any, 
to  recover,  dependa  wholly  upon  proof  of 
fraudulent  rep  resell  tations.  The  particular 
facta  constituting  the  fraud  should  have 
been  spe«iScAlly  alleged.  A  defendant  who 
i>  to  be  called  upon  to  meet  a  cause  of  ac' 
tion  based  upon  his  allied  fraud  has  a 
right  to  know  in  advance  the  particular 
acts  and  things  giving  rise  to  the  fraud. 
I  count   for   money   had   and    re- 


ceived is  silent  aa  to  every  such  fact,  and 
cannot  operate  to  put  a  defendant  upon 
notice  as  to  w)iat  lie  ia  expected  to  meet, 
and  iji  not  sufficient  to  state  a  cause  of  ac- 
tion based  wholly  upon  the  defendant's  al- 
leged fraud. 

The  judgment  is  reversed,  and  a  new  trial 
granted,  with  perniission  to  reapondeut  to 
amend  her  complaint.  Costs  awarded  to 
appellant. 

.tlorgun  and  Rl<^,  JJ.,  concur. 


Annotation — ^AdmiuibiHty  of  proof  that  money  or  property  was  obtained 
by  fraud,  under  the  common-law  comt  for  money  had  and  received. 

As  to  sufficiency  of  the  common  couute  !  (1878)  3!)  Hicta.  33,  it  was  held  that  « 
under  the  Code,  see  note  in  34  L.R.A.  cause  of  action  by  an  assurance  coin- 
IN'.S.)  364-.  I  pany  to  recover  a  sum  of  money  paid 

I'uder  the  common-law  system  of  j  upon  a  claim  of  loaa,  based  upon  the 
pleading,  it  is  well  settled  that  money  or  I  fraud  of  the  insured,  was  fully  covered 
property  obtained  by  fraud  may  be  re-  {  by  a  general  count  for  money  had  and 
i-overed  under  the  common  count  in  an  i  received  in  the  declaration, 
action  for  money  had  and  received,  with-  i  But  in  EvertsoD  v.  Miles  (ISIO)  6 
out  specially  pleading  the  fraud;  but  Johns.  (H.  Y.)  138,  it  was  held  that, 
there  is  a  difference  of  opinion  as  to  i  where  the  plaintiff  in  an  action  of  as- 
H'hether  thig  rule  is  altered  by  the  Code  sumpsit  grounds  his  action  an  deceit  or 
^y.items  of  pleading.  '  fraud  in  a  sale  to  him  by  the  defendant, 

In  Moses  v.  Macfarlan  (1760)  2  Burr.  :  the  fraud  must  be  averred  and  ehai^f^ 
1005,  97  Eng.  Reprint,  676,  1  W.  B!.  I  as  a  substantive  allegation. 
219,  96  Eng.  Reprint,  120,  it  was  said  .  In  Minor  v.  Baldridge  (1898)  123  0»L 
by  Lord  Mansfield  that  an  action  for  '  187,  55  Pac.  783,  it  was  held  that,  not- 
money  had  and  received  lies  for  money  j  wilhstandiDB  the  Code  requirement  that 
paid  by  mistake,  or  upon  a  consideration  the  plaintiff  state  the  facts  constituting 
nhich  happens  to  fail,  or  for  money  got  his  cause  of  action,  the  common  count 
through  imposition,  express  or  implied,  for  money  had  and  received  is  sufficient, 
or  extortion,  or  suppression,  or  an  un-  in  the  absence  of  a  special  demurrer 
due  advantage  taken  of  the  plaintiff's  (which  is  like  a  motion  to  make  a 
situation,  contrary  to  laws  made  for  the  pleader  make  bis  pleadings  more  definite, 
protection  of  persons  under  those  cir-  which  practice  prevails  in  some  states), 
cumstanees.  '  to  justify  the  court  in  receiving  evidence 

In  Prichard  v.  Sweeney  (1895)  109  j  of  fraud,  against  the  objection  that  the 
Ala.  651,  19  So.  730,  it  was  held  that  '  facts  constituting  the  alleged  fraud  are 
ihe  common  count  for  money  had  and  !  not  set  out. 

received  may  be  supported  by  evidence  '  In  Grannie  v.  Hooker  (1871)  29  Wis. 
that  the  defendant  has  obtained  money  I  65,  the  court  in  holding  that  proof  that 
from  the  plaintiff  by  duress,  extortion, :  plaintiff  was  induced  to  pay  over  to  the 
imposition,  or  taking  any  undue  advan-  I  defendant  the  money  sued  for,  by  means 
tage  of  his  situation.  '  of  certain  false  and  fraudulent  repre- 

In  Lyon  v.  Annable  (1822)  4  Oonn.  j  sentations,  was  admissible  under  a  eom- 
.150,  it  is  said  that,  where  the  money  is  plaint  containing  what,  under  the  com- 
l>aid  through  mistake  or  Ihe  deceit  of  mon-law  system  of  pleading,  would  be 
another,  an  action  for  money  had  and  called  a  count  for  money  had  and  re- 
rcceived  is  sustainable  to  recover  it  back,    ceived,  said:    ''We  are  inclined  to  sane- 

In  Cory  v.  Somerset  County  (1885)  tion  this  latter  view,  and  to  hold  that 
47  H.  J.  L.  181,  it  was  held  that  money  the  facts  which,  in  the  judgment  of  the 
fraudulently  obtained  from  the  defend-  law,  create  the  indebtedness  or  liability, 
ant  by  the  plaintiff  could  be  recovered  |  need  not  be  set  forth  in  the  complaint. 
on  the  common  count  for  money  had  and  ,  If  the  complaint  does  not  state  with 
received,  which  does  not  set  out  the  |  sufficient  certainty  the  facta  in  respect 
particulars  of  the  fraud.  |  to  the  defendant's  obtaining  the  money 

In  Johnson    v.    Continental    Ins.   Co. '  from  the  plaintiff,  the  better  practice  is 
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to  mov«  to  have  the  pleadii^  made  more 
deSnite  and  certain.  Bat  we  really  do 
not  see  any  more  reason  for  requiring 
the  complaint  to  state  all  the  facts  and 
circumatanceB  about  the  manner  the  de- 
fendant received  or  obtained  posaesaion 
of  money,  which  in  equity  and  good  con- 
science he  ought  to  pay  over  to  the  plain- 
tiff, than,  in  case  of  a  payment  or  loan 
of  money,  to  require  the  pleading  to 
contain  all  the  facts  in  respect  to  such 
loan  or  payment." 

And  the  above  case  naa  cited  with  ap- 
proval in  Burke  v.  Milwaukee,  L.  S.  & 
W.  R.  Co.  (1892)  83  Wia.  410,  53  N.  W. 
692. 

On  the  other  hand,  Truro  v.  Passmore 
(1909)  38  Mont.  544,  100  Pac.  966,  it 
was  held,  in  view  of  the  Code  require- 
ment that  the  complaint  must  contain 
a  statement  of  Ihe  facts  constituting  the 
cause  of  action  in  ordinary  and  concise 


language,  that  the  plaintiff  eould  not, 
under  the  common-law  count  for  money 
had  and  received,  show  fraud  on  the  i>art 
uf  the  defendants. 

And  in  Buchanan  v.  Bock  (1888)  15 
Or.  563,  16  Pac.  422,  it  was  held  that, 
under  the  Code  aystem  of  pleading,  an 
action  for  money  had  and  received  was 
not  maintainable  for  frand  on  the  part 
of  the  seller  of  a  horse,  without  alleging 
the  facts  on  which  recovery  was  sought. 

In  Hall  V.  Prudential  Ins.  Co.  (1911) 
72  Misc.  525,  130  N.  Y.  Snpp.  355,  af- 
flrmed  in  (1912)  148  App.  Div.  934,  133 
N.  Y.  Supp.  1125,  it  was  said  that,  in 
actions  for  money  had  and  received,  the 
complaint  mnst  set  forth  the  actual 
transaction  between  the  parties,  so  that 
the  court  can  see  that  the  defendant  has 
money  which  belongs  to  the  plaintiff. 
E.  S.  O. 
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JOSEPH  A.  HURLEY, 


CHARLES  A.  BEmXfiEX.  Trustee,  etc., 
of  Joseph  A.  Hurley,  Raiiknipt,  Inter- 
vener, Appt. 

(130  Minn.  392,  153  N.  W.  T*0.) 


A8Sl|cntiM-n(      for     creditors 
conferred. 

1.  Where  a  debtor,  by  truet  deed  assented 
to  hy  all  liis  creditors,  eovejed  hia  prop- 
erty to  trusteee  to  be  converted  into  money 
and  the  proceeds  thereof  to  lie  distributed 
to  his  creditors,  the  creditors  took  a  vested 
and  not  a  contingent  interest  in  the  trust 

For  other  tates.  see  A$»ignmen-t  for  Credit- 
or*. It.  in  Dig.  1-52  A .  S. 

narnUbinont  —  Interest  In  afwlitnment 
for  creditors. 

2.  The  interest  of  a  creditor  in  such  trust 
CTitate  is  subject  to  gamisliment ;  and,  if  it 
cannot  be  determined  at  the  time  of  the 
disclosure  whether  the  amount  to  which  such 
creditor  is  entitled  will  l>e  sufticicnt  to  sat- 
isfy the  claim  of  the  plaintifT  in  the  gar. 
nislmient  proceeding,  the  garnishment  pro- 

Ileadnotes  by  Taylor.  C. 

Note.  —  As  to  gariiisliHljle  (.■linracfer  of 
claim  of  creditor  in  estate  created  by  volun- 
tary assignment  of  debtor,  Hee  annotation 
following  this  case,  post,  443,  and  refer- 
ences therein  to  annotations  on  related  ques- 
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ceeding     should     be    coiitinned     until     the 
amount  applicable  to  such  claim  can  be  de- 
termined. 
For  other  eatei.  aee  Oantiahmeitt,  I.  c,  in 

Dig.  1-52  X.  S. 
Same  —  elTrct  of  service, 

3.  By  service  of  the  gamishea  summons. 
pliintiil'  impounded  the  interest  of  defend- 
ant Hurley  in  tbe  trust  estate  in  the  bands 
of  the  garnishees,  and  it  sufficiently  ap- 
peared at  all  times  that  Hurley's  interest 
in  such  estate  was  more  than  snUlcimt  to 
Hatisfy  plaintilT'B  claim. 
For  other  raxes,  tee  Qamitkmrtit,  II.  a.  in 

Dig.  1-53  y.  H. 

(July  19,  1915.) 

Al'PIiAL  by  intervener  from  an  order  of 
the  Distrii^t  Court  for  Ramsey  County 
denying  a  new  trial  of  an  action  brought 
\  to  recover  certain  sums  paid  by  plaintiff 
I  upon  bonds  executed  by  it  as  surety  for 
defendant.  Af&rmed. 
The  facts  are    stated    In    the    Commia- 

Mr.  Walter  li.  Chapin,  for  appellant: 

The  liability  of  the  trustees  as  to  any 
one  tract,  whether  by  specific  lien  or  other- 
wise, was  involved  in  a  general  account- 
ing, as  to  which  all  the  beneflciaries  of  the 
truHt  were  entitled  to  be  heard,  and  de- 
fendant could  not  enforce  such  a  lien,  or 
such  rights,  in  any  proceeding  in  which 
the    beneSciaries   of     Uie    trust    were     not 

Cushing  V.  Hurley,  112  ilinn.  83,  127  N. 

W.  441. 

The  liability  garnishable  must  be  a  l^al 
liability  for  which  an  action  at  law  la 
assumpsit  or  in  debt  will  lie. 
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roomer  t.  lUndolph,  60  Ala.  360;  Web- 
ster V.  Steele,  75  III.  r>44;  Lackland  v. 
'jarrache.  56  Mo.  2ST;  OalTeBton  H.  &  8. 
A.  R.  Co.  V.  McDonald.  63  Tex.  .ilO: 
Harris  v.  Miller,  71  Ala.  26;  MassacbusetU 
Nat.  Bank  v.  Bulloek,  ]20  Maw.  S6;  Kwr 
y.  .Summera,  1»  W.  Va.  115;  Perry  v. 
Thornton,  7  R.  I.  16;  Hoyt  t.  Swift,  13 
Vt,  12S,  37  Am.  Dec.  588. 

Mr.  RaMell  Ij.  Hoore,  for  reBpondmt: 

The  unrecorded  KssigameDt  for  the  bene- 
fit of  creditors,  from  defendant  to  C.  A. 
Bfttingeo,  was  void  as  to  tbe  plaintilT.  be- 
iwiae  the  aaine  contained  a,  clause,  requir- 
ing all  creditor*  to  file  releaics  of  tlieir 
elaima  bb  a.  condition  of  participating  in 
any  proeeeda  thereof. 

Moore  V.  Bettingcn,  110  Minn.  142,  133 
X.  W.  661,  AnD.  Can.  iai»A.  816;  McCon- 
ndl  T.  RaknesB,  41  Minn.  3,  42  N.  W.  630; 
May  -r.   Walker,   35  Minn.   104,   28  N.   W. 


U2. 

Liens  obtained  more  than  four  monthii 
preceding  the  fliing  of  a  petition  in  hank- 
raptcj  are  not  inTalidated  nor  affected 
thereby. 

Marsh  v.  Wilson  Bros,  124  Minn.  254. 
144  N.  W.  S50;  Krupp  v.  Tabor,  31  Mich. 
174;  Pickens  v.  Boy,  187  U.  S.  I8U.  47  L. 
tA.  129,  23  Sup.  Ct.  Rep.  78;  Metvalf  Bros. 
V.  Barker,  187  U.  S.  165,  177,  47  L.  ed. 
122,  128,  23  Sap.  Ct.  Rep.  67. 

Any  right,  title,  or  interest  of  the  de- 
fendant, either  legal  or  equitable,  in  or  to 
tny  species  of  real  or  personal  property, 
money,  or  dfocta,  except  those  BpeciHed  in 
General  Statutes  101.3,  g  78^4,  can  be  at- 
tached, and  bound  by  the  service  of  a 
garnishee  lammous,  to  abide  and  aatisfy 
auch  judgment  as  may  be  recovered 
against  him. 

Becker  v.  Dunham,  27  Minn.  32,  6  N.  W. 
406:  Banning  v.  Sibley.  3  Minn.  380,  Gil. 
*82:  Greengard  v.  Fretz,  64  Minn.  13.  85 
X.  W.  040;  Weibeler  v.  Ford,  61  Minn. 
3B8.  63  N.  W.  1076;  Aultnwui  v.  Markley, 
ei  Minn.  408,  63  N.  W.  1078;  Mechanics' 
Sav.  Bank  v.  White,  150  Mass.  234,  22  N. 
E.  OlA*:  M.iy  v.  Walker,  35  Minn.  194,  28 
X.  W.  232;  McConncll  v.  Rakness,  41 
Minn.  3,  42  N.  W.  639;  Williams  v.  Hill, 
10  How.  246,  250,  16  h.  ed.  570,  672. 

The  principle  that  contingent  liabilities 
■TB  not  garnishable  has  no  application  to 
rases  in  which  only  the  amount  of  the  lia- 
bility  is  unascertained  or  controverted. 

Rood,  Garnishment,  g  123;  Downer  v. 
Topliff,  10  Vt.  300;  Buchanan  County 
Bank  v.  Cedar  Rapids,  1.  F.  k  N.  W.  R. 
Co.  62  Iowa.  404,  17  N.  W.  737;  Rowell  v. 
Felker,  54  Vt.  626;  Dwinel  v.  Stone.  30 
Me.  384;  Ware  v.  Gowen.  65  Me.  634; 
Harvey  v.  Great  Northern  R.  Co.  60  Minn. 
405,  17  L.RJ..  84,  82  K.  W.  905;   Blair  t. 
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I  Carroll,  71  Tex.  148,  10  Am.  St.  Rep.  734. 
8  6.  W.  610:  Webb  v.  Peele,  7  Pick.  247, 
19  Am.  Dec.  284. 

The  tact  that  the  defendant  had  an  in- 
terest in  the  trust  property  and  its  pro- 
ceeds, jointly  with  others,  does  not  affect 
the  liability  of  the  «anie  to  be  reached  by 
means    of      attachment,     garnishment,     or 

Caldwell  v.  Auger.  4  Minn.  223,  Oil.  162. 
77  Am.  Dec.  615;  Piper  v.  Hanley,  48  Vt 
470;  Miller  v.  Richardson,  1  Mo.  310; 
Thoindike  v.  De  Wotfe,  6  Pick.  120;  Sim- 
mons V.  Carmichael,  —  Tex.  Civ.  App.  — , 
28  S.  W.  680;  Perry  v.  Blateh,  2  Kan. 
App.  522,  43  Pac.  080  j  Bolter  v.  Oirtou, 
94  Iowa,  721,  61  N.  W.  019. 

Taylor,  C,  filed  the  following  opinion: 
The  Hrm  of  Thomas  Fitzpatrick  and  son 
hiK'ame  llnancially  enbBrrassed,  and  on 
March  12,  1008,  conveyed  their  property  to 
Luther  S.  Cushing,  Fred  S.  Berry,  and 
William  Poppenberger  in  trust  to  convert 
the  same  Into  money  within  two  years  from 
that  date,  and  to  apply  the  proceeds  there- 
of in  the  payment  of  their  debts  in  the 
manner  preacribed  iii  the  trust  deed.  The 
property  so  conveyed  included  the  sum  of 
88,000  in  money  and  the  real  estate  herein- 
after mentioned.  By  contract  in  writing. 
all  their  creditors  became  parties  to  the 
trust  Hgreement.  and  bound  thereby.  The 
trust  deed  described  twenty-two  parcels  of 
real  estate,  and,  after  enumerating  the  en- 
cumbrances and  11  en  able  claims  against 
each  parcel,  provided  that  the  proceeds  of 
such  parcel  should  be  applied  in  satisfying 
the  encumbrances  and  li  enable  claims 
against  it,  and  that  the  surplus,  if  any,  re- 
maining after  satisfying  such  claims, 
should  be  placed  in  the  general  fund  for 
distribution  among  the  unseeured  creditors. 
It  also  provided  that  so  much  of  any  se- 
cured claim  as  should  not  be  satisHed  out 
of  the  security  should  be  oonaidered  aa  an 
nn  seen  red  claim,  and  be  paid  pro  rata 
with  the  other  unsecured  claims. 

Within  the  two  years  prescribed  by  the 
trust  deed,  the  trustees  converted  all  the 
property  into  money,  and  had  the  greater 
portion  of  the  proceecta  in  their  possession 
in  cash.  The  purchasers  of  certain  parcels 
of  the  property,  however,  required  certain 
things  to  be  done  before  accepting  the  title, 
and  deposited  the  purchase  price  for  such 
parcels  in  the  bank  to  ba  delivered  to  the 
trustees  as  soon  as  the  title  appeared  clear. 
The  requirements  ol  these  purchasers  were 
complied  with,  and  all  these  amounts  were- 
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delivered  to  the  trustees  in  and  prior  to 
August,  1911.  In  April  and  May,  Iflll, 
tliG  iTUstees  made  an  apportionment  among 
the  creditorH  of  all  tlie  funds,  includin); 
those  not  then  turnni  over  to  tliem  hy  the 
banks.  There  was  Home  eontention  tliat 
tlie  trustees  Ijad  not  properly  apportioned 
the  funds,  and  they  deeliiied  to  make  any 
payments  until  either  atl  the  creditors  had 
agreed  to  the  apiwrtionment  in  writing  and 
dircetcd  Ihem  to  make  payments  in  aoeord- 
ante  therewltli,  or  the  matter  lisd  been  de- 
termined in  I'ourt.  An  agreement  approv- 
ing this  apportionment,  and  dirreting  tlie 
distribution  of  tlie  funds  in  aceurdance 
therewith,  was  drawn  up  and  dated  May  5, 
1311,  Some  of  the  creditors  signed  this 
agreement  in  May,  others  in  June,  and 
others  at  later  dstes.  A  few  did  not  sign 
it  at  ail.  Some  of  the  larger  creditors  gave 
a  l)ond  to  the  trustees,  indenmifying  them 
against  the  claims  of  tlie  creditors  who  had 
not  signed  the  agreement,  and  thereupon 
all  the  funds  were  distributed  atcording  to 
the  apportionment  of  May  5th. 

Joseph  A.  Uurley  was  one  of  tJie  cred- 
itors of  the  Fitzpfttricks,  and  held  lienable 
claims  against  them  amounting  to  over 
«B,000.  In  the  division  of  funds  made  by 
the  trustees  on  May  6,  IBIl,  the  sum  of 
83.7B2.38  was  apportioned  to  him.  In 
June,  lUlI,  plaintifi  brought  suit  against 
Hurley,  and  subsequently  recovered  a  judg- 
ment for  the  sum  of  $1,293.30  tlierein. 
On  June  21,  1911,  plaintiff  garnisheil  the 
above-named  trustees.  They  appeared  and 
diecloeed  that,  according  to  their  books, 
they  had  the  sum  of  6:i,7B2.38  belonging  to 
Hurley.  Not  satisfiei)  with  the  diselosuTe. 
plaintiff,  by  leave  of  court,  served  and  filed 
a  supplemental  complaint.  While  the  mat- 
ter was  pending  upon  this  supplemental 
complaint,  and  on  April  23,  1012,  Hurley 
wa:*  adjudged  a  bankrupt,  and  C.  A.  Bet- 
tingen  was  appointed  trustee  in  bankruptcy 
of  his  estate.  Bettiugen.  as  such  trnstee, 
appeared  and  served  and  hied  a  complaint 
in  intervention  in  which  he  claimed  the 
fund  involved  in  the  garnishment  proceed- 
ings: and  the  present  controversy  is  wheth- 
er he,  as  trustee  in  bankruptcy,  is  entitled 
to  all  the  money  in  the  hands  of  the 
garnishees  tielongiiig  to  Hurley,  or  whether 
plaintiff,  under  its  gamisliment,  is  entitled 
to  snllicicnt  thereof  to  gatisly  its  judgment. 
The  garnisiiees  disclaiming  any  interest  in 
the  controversy  made  un  application  to  be 
permitted  to  pay  into  court  the  money  in 
their  hands  belonging  to  Hurley.  This  ap- 
plication wan  grajitcd.  They  liad  previ- 
ously paid  a  small  claim  against  Hurley, 
and  paid  the  remainder  of  the  money, 
amounting  t4>  the  sum  of  $3,349.02,  into 
court,  and  were  discharged. 
r..Ei.A.l!(IS|.'. 


The  intervener  contends  that  the  amount 
which  Hurley  would  receive  out  of  tlif 
trust  property  could  not  be  determined,  un- 
til the  trust  had  been  wound  up  and  an 
accoimting  had,  eitlicr  in  court  or  by  lou- 
tual  agreement,  out  of  court;  and  that  at 
the  time  of  the  service  of  the  garnishee 
summons  his  interest  in  the  property  de- 
pended upon  a  contingency,  and  for  that 
reason  could  not  be  rea<jied  by  gamish- 
ment.     The   statutes  provide: 

"The  service  of  the  summons  upon  the 
garnishee  shall  attach  and  bind  all  the 
property  and  money  In  his  hands  or  under 
his  control  belonging  to  the  defendant,  and 
all  indebtedness  owing  by  him  to  the  de- 
fendant at  the  date  of  such  service,  to  re- 
spond to  final  judgment  in  the  actiou.'' 
Gen.  Stat.  1913,  %  7802. 

"All  moneys  and  other  personal  property 
including  such  property  of  any  kind  due 
from  or  in  the  hands  of  an  executor  or 
administrator,  and  all  written  evideneee  of 
indebtedness,  whether  negotiable  or  not,  or 
under  or  over  due,  may  be  attached  by 
garnishment;  and  money  or  any  other 
thing  due  or  belonging  to  the  defendant 
may  be  attached  by  this  process  before  it 
has  become  payable,  if  its  payment  or  de- 
livery does  not  depend  upon  any  contin- 
gency ;  but  the  garnishee  shall  not  be 
compelled  to  pay  or  deliver  the  same  be- 
fore tiie  time  appointed  by  the  contract." 
Gen.   ytat.   1913,   §   7803. 

"Xo  person  or  corporation  shall  be  ad- 
judged a  garnishee  in  any  of  the  following 

"1-  By  reason  of  any  money  or  other 
thing  due  to  the  defendant,  unless  at  the 
time  of  the  service  of  the  summons  the 
same  is  due  absolutely,  and  without  de- 
pending on  any  contingency.  .  ." 
Gen.   (Jtat.   1913,   g   7864. 

Hurley  had  valid  lienable  claims  against 
the  Fitzpatricks.  He  relinquished  his  right 
to  enforce  these  liens  against  tlteir  prop- 
erty for  the  interest  in  the  trust  estate. 
given  him  by  the  trust  deed.  Under  the 
trust  deed  he  was  entitled  to  have  his 
claims  satisfied  out  of  the  proceeds  of  the 
property  against  which  they  were  lienable. 
if,  after  satisfying  prior  encumbrances, 
such  proceeds  were  sitflicient  for  that  pur- 
pose; and.  if  such  proceeds  were  not  sulli- 
cient  for  that  purpose,  he  was  entitled  to 
share  in  the  general  fund  as  a  common 
creditor.  The  trust  deed  gave  him  as  ab- 
solute right  to  share  in  the  trust  estate 
either  as  a  preferred  creditor,  or  as  a  com- 
mon creditor,  or  as  botli.  His  interest  iu 
the  trust  estate,  as  defined  in  the  trust 
deed,  i)ecarae  fully  vested  vrhen  that  deed 
took  effect.  He  then  became  entitled  to  his 
proportion  of  the  trust  property,  or  of  the 
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jiroceeda  theri'ot,  BDd  hia  riglit  thereto  wa« 
ibMlute,  and  did  not  depend  upon  Rny  ran- 
diiion  or  contingencv  witliin  the  menning 
of  the  above  eUtutes.  It  is  tnie  that  the 
Tilue  of  tii&  interest  could  not  be  deter- 
mined accurately  until  the  property  hftd 
averted   into    money;    hut   tliat    it 


ould   t 


tubstar 


ial 


1  ap- 


peared clearly,  and  was  not  disputed. 
F.nangh  of  the  property  had  been  converted 
iqlo  money,  prior  to  the  Bervi™  of  the 
Mrni.'hee  iiimnionM,  so  that  HiirleyV  share 
thereof  wbh  more  than  HuWcient  to  Hatiafy 
I'lHinlifTs  claim.  If  it  had  appi-aml  that 
Itie  garnishees  were  linaUle  to  dftcrniine 
iliether  they  had  HuRicient  fundn  lielcnig- 
in)!  to  Hurley  to  satisfy  plaintiff's  claim. 
the  court  should  hare  runtlniied  the  gsr- 
nUhmmt  proceeding  until  the  amount  ap- 


44» 

plieable  to  auch  elaini  could  be  determined. 
Duxbury  t.  .Shanahan,  B-t  Minn.  353,  87  N. 
W.  1)44.     The  garnishees,  however,  made  no 

Kuch  daim;  on  the  contrary,  they  admit- 
ted at  all  times  that  the  funds  in  their 
pOBTiession  were  ample  to  pay  plaintiFT  in 
full.  But,  aiide  from  this  admission,  they 
had  completed  their  trust  Hnd  determined 
definitely  the  amount  due  Hurley  before 
the  trial  took  place,  and  at  the  trial  paid 
the  amount  due  him  into  court  to  be  dU- 
poacd  of  as  the  coart  should  direct.  Plain- 
tiff's Hen  attached  whpu  the  RarniBhec 
sumniotis  was  nerved :  the  emonnt  iui- 
piiiinded  thereby  wuh  definitely  delcrmined 
at  the  trial,  if  not  earlier;  and  the  di-- 
cieion  of  the  learnetl  trial  judge  was  clear- 
ly correct. 

Order  affirmed. 


AnnotatioD — Ganiiihable  character  of  claim  of  creditor  in  estate  created 
fay  voluntary  aMignment  of  dd>(or. 


As  to  the  right  to  attach  or  garnish 
faada  in  the  hands  of  an  officer  of  the 
Hiart  after  an  order  of  distribution  has 
lieen  made,  see  notes  in  13  L.I{.A.(N.S.) 
7.i3.  and  30  L.R.A.(N.S.)  720,  and  as 
to  the  right  to  gaminh  funds  of  a  liank- 
rupi  estate  after  order  of  distribution 
has  been  made,  see  note  in  14  L.R.A. 
I.V..S.)  1220. 

Tbe  courts  are  not  agreed  on  the  ques- 
tion as  to  whether  or  not  an  asi^ignec 
for  the  benetlt  of  creditors,  under  a 
voluntary  assignment,  ia  an  ofBeer  of 
the  court,  so  that  money  in  his  bands  is 
in  custodia  legis:  at  least,  where  the 
i{Destios  h&s  been  presented  in  matters 
not  involving  the  specific  point  under 
eoDsideration.  Even  assuming,  however, 
that,  ordinarily,  money  in  the  hands  of 
an  assignee  for  the  benefit  of  creditors 
i^  in  custodia  legis,  the  holding  in  Na- 
TioKAL  SuRRTT  Co.  V.  Hi'RLEY,  ante, 
440,  may  be  sustained  in  view  of  the 
status  at  the  time  of  the  garnishment. 
For  it  is  to  be  noted  that,  in  this  ease, 
the  garnishee  admitted  that  be  had  funds 
in  his  possession  sufficient  to  pay  the 
creditor  whose  daim  was  garnished,  and 
he  actaallr  paid  tbe  amount  thereof  in- 
to court,  thereby  completing  hia  trust. 

Where  tbe  proceeds  of  property  as- 
^zned  for  the  benefit  of  creditors  has 
'leen  deposited,  under  order  of  the  court, 
with  the  elerk  thereof,  and  an  order  for 
distribution  o£  the  same  among  the 
Lb!aj9]8P. 


creditors  has  been  made,  they  are  subject 
to  garnishment  by  a  creditor  of  one  of 
the  distributees.  Dunsmuor  v.  Fursten- 
fcldt  (1881)  88  Oal.  522,  12  L.R.A.  508, 
22  Am.  St.  Rep.  331,  26  Pac.  518. 

And  see.  upon  this  point  Stuckey  v. 
McKibbon  (1890)  !)2  Ala.  622,  8  So.  379, 
holding  tbnt  the  amount  due  an  assignee 
for  the  benefit  of  creditors,  for  his 
services  during  the  time  he  acted  as  as- 
signee, may  be  garnished  by  his  creditor, 
after  he  has  been  removed  and  another 
assignee  appointed  in  Kis  stead. 

It  has  been  held,  however,  that,  where 
a  trust  created  by  an  assignment  for 
creditors  is  still  iu  the  process  of  ad- 
ministration and  no  dividend  has  been 
(Ict'lared,  the  assignee  is  not  subject  to 
garnishment  by  a  creditor  of  the  cestui)! 
(juo  trustent,  even  though,  subseiiueot 
to  the  service  of  the  writ  of  garnish- 
ment, a  dividend  was  declared  by  the 
trustee.  Cross  v.  Brown  (1806)  19  R. 
I.  220,  33  All.  147. 

It  is  a  general  rule  that  money  in  the 
hands  of  an  assignee,  under  Insolvency 
Laws,  cannot  be  attached  by  a  writ  of 
foreign  attaehmert  as  tbe  goods,  effects, 
or  credits  of  the  creditor  of  the  insol- 
vent, even  though  his  claim  has  been 
allowed  against  the  estate.  Dewing  v. 
Wentworth    (1853)    11    Cush.     (Mass.) 

,499;    Colbv    v.    Coates    (1850)    6   Cush, 

I  (Mass.)  558. 

I  A.  G.  S. 


.y  Google 


RHODJi  ISljWiD  SUPKEME  COCRT. 


RHODE  ISL.IND  Sl'PREME!  COCRT. 

PAUL  CHASE,  Appt., 
RACHEL  H.  CHAM,  Respt. 
(30  R.  I.  83,  [IT  All.  481.) 

Sasenient  —  right  to  n»e  water  —  extent. 

A  provision  in  a  deed  from  a  father  to 
hie  daugliter  of  a  paroel  of  the  father's  real 
estate  panting  her  ''a  privilege  to  take 
wftt«r  from  the  spring  on  my  farm,  as  occa- 
sion may  require,"  conveys  no  right  to  sell 
the  water  for  use  off  the  land  conveyed. 
For  other  caaea,  aee  Easementa,  III.  i»  Dig. 

J-3S  N.  H. 

(May  11,  1010.) 

APPEAL  by  complainant  from  a  decree 
of  the  Superior  Court  for  Kewport 
County  dismissing  a  bill  filed  to  restrain 
respondent  from  taking  water  from  a 
xpring,  for  uses  alleged  to  be  in  excess  of 
the  terms  of  the  grant  giving  her  certain 
rights    therein.      Reversed. 

The  facta  are  stuted  in  the  opinion. 

\fexm.  NBllian  W.  Llttlefleld  and 
Waterman  &  Greenlaw,   for  appellant: 

Tlie  easement  granted  in  the  deed  con- 
veying the  30  acres  is  an  easement  appur- 


14  Cyc.  1141,  1142i  Kvans  v.  Dana,  7 
R.  I.  SOfl;  Cadwalader  v.  Bailey,  17  R.  I. 
405,  14  L.R.A.  300,  23  Atl.  20;  Hanuing 
V.  Wasdale,  6  Ad.  &  El.  758.  Ill  Eng.  Re- 
print, 1353,  1  Nev.  4  P.  172,  2  Ilarr.  4,  W. 
431,  6  L.  J.  K.  B.  N.  S.  56. 

Even  if  the  right  to  take  water,  in  the 
case  at  bar,  be  construed  as  a  profit  & 
prendre,  it  is  nevertheless  a  profit  il  pren- 
dre appurtenant  to  the  estate  in  connection 
with  which   it  is   enjoved. 

Goodrich  v.  Burbank.  12  Allen,  450,  DO 
Am.  Dec.  161;  Huntington  v.  Aahcr,  60 
N.  Y.  a04,  48  Am.  Hep.  052;  Bingham  v. 
Nalene,  15  Or.  208,  3  Am.  St.  Rep.  152,  14 
Pac.  523i  Grubb  v.  Grubb,  74  Pa.  25,  7 
Mor.  Min.  Rep.  226;  14  Cyc.  1144;  Drury 
V,  Kent,  Cro.  Jac.  14,  70  Eng.  Reprint,  13. 

The  court  erred  in  decreeing  affirmative 
relief  to  the  respondent. 

18  Cyc.  324;  Merwin.  Eij.  &,  Eq,  PI. 
S30;  IK-wnes  v.  Woreh.  28  R.  I.  100,  06 
Atl.  003.  13  Ann.  Caa  047;  Gray  v.  Tay- 
lor, —  N,  J.  Eq.  — ,  38  Atl.  951 ;  Munich 
Re -Insurance  Co.  v.  United  Surety  Co. 
113  Md.  200,  77  Atl.  579;  Allen  v.  Allen, 
14  Ark.  006;  Cox  v.  Leviaton,  63  N.  H. 
283;    Klonne    T.    Bradstreet,    7    Ohio    St. 


Note.  —  As  to  whether 
llie  use  of  water  iw  appurtenant  or  in  gross, 
sec  annotation  folloiving  this  case,  post, 
447,  and  references  therein  to  annotations 
on  related  quentionfl. 

L.R.A.1!)18F. 


322;  Adkins  v.  Edtrards,  S3  Va.  300.  2 
S.  E.  435;  Mettert  v.  Hagan,  18  Gratt. 
231;  Keith  v,  Losier.  88  Iowa,  640,  55  N. 
W.  052;  Latimer  v.  Irish- American  Bank. 
IIB  Ga.  887,  47  S.  K.  322;  Book  v.  Justice 
Min  Co-  58  Fed.  827;  Middleton  v.  Selby, 
10  W.  Va.  167;  Low  v.  Blackburn,  2  Xev. 
Til;  Htndrix  v.  Southern  R.  Co.  130  Ala. 
205.  89  Am.  St.  Rep.  27,  30  So.  500;  Grei«^ 
V.  Noisky,  82  N.  J.  Eq.  1,  87  Atl.  155; 
McGilliB  V.  Hogan,  100  til.  170,  60  N.  £. 
91. 

Mr.  Xnthan  W.  IiittleAeld  for  respond- 


Vincent,  J.,  delivered  the  opinion  of  tlie 

This  is  a  bill   in  equity  brought   by   the 
complainant     to    restrain     the    reapondent 

from  taking  water  from  a  spring,  for  u>-eH 
alleged  to  be  in  excess  of  the  terms  of  the 
grant    giving    lier    certain    righta    tberein. 


Danie 


Chas 


his 


ifetimi 


the 


owner  of  a  large  tract  of  land  upon  Pru- 
dence island,  in  the  state  of  Rhode  Island, 
upon  which  the  spring  in  question  is  situ- 
ated. He  had  three  children,  Paul  Chase, 
the  complainant,  Halsey^iThaBe,  and  Rachel 
H.  Chase,  now  Rachel  H.  Cram,  the  Tt- 
spondent.  By  deed  dated  November  20. 
1800.  Daniel  Chase  conveyed  to  his  !U>n 
HaUey  Chase  a  tract  of  land  containing 
about  2  acres,  together  with  the  ri^t  to 
said  Halsey  Chase,  his  hetra  and  assigns, 
"to  take  water  from  my  spring  for  his 
family  use."  Daniel  Chase  conveyed  to 
his  daughter  Rachel,  by  deed  dated  April 
6,  1892,  another  portion  of  the  afare>^id 
tract  of  land,  amounting  to  about  30  RfT<c9. 
By  this  last-named  deed  there  was  also 
granted  to  Rachel  H.  Chase  "a  privilege 
to  take  water  from  the  spring  on  my  farm. 
as  occasion  may  require.''  By  deeds  dated 
November  24,  1803,  Daniel  Chase  canveye<l 
the  remaining  portions  of  his  said  farm 
to  his  sons,  Halsey  Chase  and  Paul  Ch*»«. 
The  two  last-mentioned  deeds  reserved  to 
the  said  Daniel  Chase  the  right  to  culti- 
vate for  his  own  beneiit  any  part  or  the 
whole  of  the  said  prenii'^es  thereby  con- 
veyed during  the  term  of  his  natural  life. 
These  reservations  are  of  no  importane« 
now,   Daniel   Chaae   having   long   since   de- 

n'bile  we  do  not  find  amiHig  the  papers 
in  the  cane  any  deed,  or  a  copy  of  any  deed, 
from  Daniel  Chase  to  Paul  Chase,  such  a 
deed  is  referred  to  in  the  deed  of  Daniel 
Chase  to  Halsey  Chase  before  mentioned. 
and  the  existence  of  such  a  deed,  including 
the  grant  of  a  right  to  Paul  Chase  to  take 
water  from  the  spring  for  family  use.  be- 
ing understood  and  recognized  hy  both 
parties,  we  may  assume  it  to  be  exi'.tent. 


CHASE  V.  CBAM. 


n*  apriag  la  ^ueation  is  located  upon 
tlutt  portion  of  the  farm  which  was  con- 
Teyed  bj  Daniel  Cbaes  to  his  ion  Paul 
Chaae.  Th«  reapondeiit  tlaiou  that  undeT 
ihe  grant  to  kr  in  ttie  deed  from  li«r  (a- 
th<T  Daniel  Chaae,  under  date  of  April  6, 
1SS2.  ahe  acquired  an  easement  in  gross 
in  said  spring,  and  tlial  she  has  the  right 
to  take  water  therefrom  to  any  extent  and 
for  a.ay  purpoae,  including  the  purpose  of 
Mle,  provided  she  does  not  reduce  the 
snpply  below  the  requirumenCB  of  Paul 
Chase  and  Bakey  Chase  for  family  use. 
With  this  limitation,  the  respondent  con- 
tends that  slie  is  entitled  to  bottle  and  sell 
broadcast  for  her  individual  benefit  the 
nater  of  this  spring.  The  complainant 
coDtrads  that  the  right  conferred  upon  the 
respondent  does  not  amount  to  an  ease- 
mest  in  groBS,  but  is  aioiply  aii  easement 
appurtenant  to  the  land  conveyed,  and 
I  hat  the  respondent  is  therefore  reelricted 
to  such  uses  of  the  water  ae  shall  be  in 
iome  way  connected  with  the  use  of  the 
lind,  and  that  an;  bottling  and  sale  of  the 
tame,  beyond  the  premises  conveyed,  would 
be  in  excess  of  any  right  vested  in  her 
br  the  grant. 

We  now  have  the  precise  questi(m  which 
is  submitted  to  us  for  consideration.  At 
the  hearing  before  the  superior  court  it 
n-ss  elaiined  by  the  respondent  tlist  the 
terms  of  the  grant,  "privilege  to  take  .wa- 
ter from  the  springy  on  my  farm,  as  occa- 
sion may  require,"  were  ambiguous,  and 
therefore  that  Utoae  words  might  he  ex- 
plained by  oral  testimony,  tending  to  show 
the  meaning  attadied  to  them  by  the 
^ntor  and  the  intent  with  which  they 
vere  used  by  him.  Testimony  of  that 
character  was  admitted,  but  was  after- 
wards excluded  by  the  court,  in  the  con- 
fidiration  of  the  case,  on  the  ground  that 
there  was  no  sui^  ambiguity  or  uncertain- 
ty in  the  words  of  the  grant  as  would 
warrant  tiie  introduction  of  such  testi- 
mony.  That  oral  testimony  may  be  intro- 
dneed  to  explain  an  ambiguity  is  too  well 
■^^ttled  to  require  diacussion,  and  we  there- 
fore come  directly  to  the  question  as  to 
vliether  the  language  of  the  grant  is  am- 
bitnious.  The  respondent  claims  that  it 
was  the  intention  of  her  father  Daniel 
rha»e  to  give  her  an  easement  in  gross  in 
the  spring,  empowering  her  to  take  any 
quantity  of  water  therefrom  and  for  any 
purpose  whieh  she  might  see  Rt,  including 
(he  purpose  of  sale,  subject  to  the  right 
nf  her  brothers,  Paul  and  Halsey.  t»  take 
uater  for  family  use.  On  the  other  hand, 
the  complainant  contends  that  the  Ian- 
Euag-  of  the  deed  to  the  respondent  clearly 
indreatee  an  intention  to  convey  an  ease- 
ment, as  appurtenant  to  the  land  therein 


described,  and  that  tlierefore  the  respond' 
ant  ia  restricted  to  the  use  of  the  water 
to  the  30  acres  of  land  which  were  con- 
veyed to  her  by  the  deed  from  her  father. 

The  complainant  makes  no  contention 
that  the  respondent's  use  of  the  water 
from  this  spring  upon  the  30  acres  of  land 
covered  by  the  deed  from  her  father,  or 
that  her  furnishing  water  therefrom  to 
others  who  may  occupy  or  acquire  any 
portion  or  portions  of  said  tract,  would  be 
in  excess  of  her  rights  under  the  grant. 
Neither  does  the  complainant  claim  that 
the  reapondent  is  restricted  to  such  use  or 
uses  of  the  water  as  she  was  making  at 
the  time  of  the  grant.  The  respondent  is 
doubtless  entitled  to  use  any  quantity  of 
water  which  may  be  needed  for  the  full 
enjoyment  of  said  estate.  Willets  v.  Laug- 
haar,  212  Mass.  573,  »0  N.  E.  460;  Cro- 
sier V.  Shack,  213  Mass.  253,  I,.R.A.1918A, 
2G0,  100  N.  E.  607.  The  complainant  con- 
tends that  the  nee  of  the,  water  must  be 
restricted  to  the  land  conveyed  by  the  deed, 
and  that  the  sale  of  the  water,  as  a  prod- 
uct to  be  used  entirely  apart  from  the 
laud,  is  unwarranted,  and  should  be  re- 
strained by   injunction. 

There  now  appear  to  be  two  questions 
for  consideration:  (1)  Is  the  grant  of  the 
privilege  to  tske  water  from  the  spring 
ambiguous,  requiring  oral  testimony  to 
show  the  intent  of  the  grantor!  (2)  If 
not  ambiguous,  does  the  grant  create  an 
easement  in  gross  or  an  easement  appur- 
tenant to  the  land  conveyed?  These  ques- 
tions may  be  considered  together,  because 
the  contention  of  the  respondent  is  that 
the  terms  of  the  grant  are  ambiguous,  in 
thst  it  cannot  be  determined  therefrmn, 
with  certainty,  whether  it  was  the  inten- 
tion of  th«  grantor  to  give  her  an  easemmt 
in  gross  or  an  easement  appurtenant  to 
the  land.  In  determining  the  question  of 
ambiguity  as  well  as  the  question  as  to  tlie 
nature  and  scope  of  the  grant,  courts  may 
pi'operly  consider  not  only  the  terms  of  the 
grant  itself,  but  the  nuCure  of  the  right 
and  the  surrounding  circumstances.  8to- 
vall  V.  Coggina  Granite  Co.  116  Ga.  378, 
32  S.  E.  723;  Cram  v.  Chaae,  36  R.  L  SS, 
43   L.RJi.{N.S.)    824,   85   Atl.   642. 

Daniel  Chase,  the  father  of  the  com- 
plainant and  respondent,  was  the  owner 
of  a  large  farm,  embracing  several  hundred 
acres,  upon  which  the  spring  in  question 
was  situated.  Tliis  spring  constituted  its 
most  abundant  and  desirable  water  supply, 
fumishing  an  amount  of  water  sutGcicnt 
not  only  fur  family  u^e,  but  an  amount 
ample  lor  tiie  purposes  of  irrigation.  This 
spring  appears  to  have  hem  for  many 
years  the  dependable  water  supply  for  this 
farm,    and   the   water   therefrom   to  have 
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been  lued  entirely  in  connection  therewith. 
I^ter,  Daniel  Cliaae  in  distributing  Mb 
property  ajsong  liis  children,  deoded  to 
tbein  certain  portions  of  this  farm,  and 
gave  to  each  of  them  the  right  to  take 
water  from  this  spring,  the  Bong  the  right 
to  take  water  for  family  use,  and  the 
daughter  to  take  water  as  "occasion  may 
require."  Tlie  parceling  ont  of  the  farm 
by  Daniel  Chase  among  bie  children  in  thia 
manner,  and  the  care  which  it  it  apparent 
lie  eiereised  in  seeing  that  the  separate 
parcels  should  participate  in  the  water 
.supply  wliich  liad  theretofore  been  an  im- 
|)ortant  and  neccBsary  adjiinet  of  the  whole 
tract,  is  strongly  HUggeative  if  not  clear- 
ly indicative  of  an  intent  on  his  part 
that  the  water  of  this  spring  should  con- 
tinue to  be  devoted  to  the  uses  and  de- 
mands of  this  land. 

Coming  now  to  the  particular  nords  of 
the  grant,  "a  privilege  to  take  water  from 
tiie  spring  on  my  farm,  as  occasion  may 
require,"  we  find,  in  the  first  place,  that 
tliese  words  are  contained  in  the  deed  from 
Daniel  Chase  to  his  daughter,  the  respond- 
ent here,  conveying  to  lier  30  acres  of  land 
wliieh  formed  a  part  of  Ihe  original  tract 
of  the  grantor.  Under  these  conditions,  it 
is  but  reBBonible  to  say  thnt  in  passing 
the  title  of  this  land  to  his  daughter,  cou- 
pled as  it  was  with  the  right  to  take  water 
from  the  spring,  Daniel  Chase  must  have 
had  in  mind  and  intended  that  such  right 
should  be  exercised  by  his  daughter  for  the 
benefit  of  the  land  which  he  was  conveying 
to  her  by  the  same  instrument.  If  be  had 
no  other  and  further  intent,  the  easement 
would  be  appurtenant,  and  not  in  gross. 
Lidgerding  v.  Zignego,  77  Minn.  421,  77  I 
Am.  St.  Rep.  fl77,  80  N.  W.  380.  The  deed  j 
of  Daniel  Chase  to  his  daughter  and  the 
grant  of  a  right  to  take  water  included  | 
therein,  couched  in  the  language  that  it  | 
was.  seems  to  us  to  indicate  with  reason- 
able certainty,  and  in  the  absence  of  any- 
thing to  the  contrary,  either  in  worda  or 
circumstances,  an  intention  to  place  the 
land  given  to  his  daughter  in  the  same 
situation  regarding  the  water  supply  that 
it  had  before  occupied  as  a  part  of  the 
whole  tract.  Cram  v.  Chase,  35  R.  I.  08, 
43  L.R.A.(N.8.)  B24,  83  Atl.  642.  The 
attitude  of  Daniel  Chase  through  the 
whole  transaction  points  to  an  easement 
appurtenant  to  the  land.  While  tbe  con- 
veyance of  the  land  may  have  lieen  the 
chief  element  of  the  transaction,  the  sup- 
ply of  water  was  a  most  important  one, 
without  which  the  land  would  he  fnr  less 
desirable    and    lesa    lalnable.      The    words 

lion  »ith  the  ponve\ance  of  a  speciflc  tract 
of   land    and    under   all    the   circumstances 
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of  tbe  present  case,  may,  without  any 
exercise  of  the  imagination,  be  fairly  and 
reasonably  construed  to  refer  to  occasions 
arising  out  of  the  enjoyment  of  the  land 
and   consistent   with   ita   requirements. 

In  Cadwalader  y.  Bailey,  17  K.  I.  4B.>. 
14  L.R.A.  300,  23  Atl.  20,  this  court  said : 
''Whether  an  easement  in  a  given  case  i-^ 
appurtenant  or  in  gross  is  bi  be  deter- 
mined mainly  by  the  nature  of  the  right 
and  the  intention  of  the  parties  crea tint- 
it.  ..  .  If  it  be  in  its  nature  an  appro- 
priate and  useful  adjunct  of  the  land 
conveyed,  having  in  view  the  intention  of 
the  grantee  as  to  ita  use,  and  there  being 
nothing  to  show  that  the  parties  intended 
it  to  be  a  mere  personal  right,  it  should  lie 
held  to  be  an  easement  appurtenant  to  tbe 
land,  and  not  an  easement  in  gross.' 

Where  there  is  a  doubt  as  to  the  real 
nature  of  the  grant,  the  presumption  must 
be  in  favor  of  the  appurtenant  easement. 
Bmith  V.  Garbe,  88  Xeb.  91,  136  Am.  St. 
Rep.  674,  J24  X.  W.  821,  20  Ann.  Cas. 
1209:  Houston  v.  Zahm,  44  Or.  610,  «.l 
L.R.A.  7B9,  76  Pac.  841.  Other  authori- 
ties hold  that  an  easement  ahoutd  never  be 
construed  to  be  in  gross  when  it  can  fairly 
be  construed  to  be  appurtenant.  Wagner 
V.  Ilanna,  38  Cal.  Ill,  09  Am,  Dec.  ar,^■. 
Callan  v.  Hause,  91  Mimi.  £70,  87  N.  \X. 
073,  1  Ann.  Cas,  880  i  Dennis  v.  Wilstm. 
107.  Mass.  591 !  Willets  v.  l.anghur.  212 
Masti.   673,  99   N.   E.  466. 

In  the  case  of  Hall  v.  Lawrence,  2  R.  1, 
218,  67  Am.  Dec.  716.  two  tenants  in  com- 
mon making  partition  at  the  land  owned 
between  them,  the  one  granted  to  the  other 
"free  liberty  of  carrying  away  gravel  and 
seaweed  oif  the  beacb  belonging  to  hie  part 
of  said  farm,  and  also  stones  below  hi^h' 
water  mark  and  lilierty  to  tip  the  seaweed 
on  the  bank  of  his  part  of  said  farm."  Tiie 
court  held  that  this  grant  created  a  right 
of  common  appurtenant  to  the  land  of  the 
grantee,  and  that  said  right  was  not  un- 
limited, but  a  right  in  common  with  the 
grantor,  and  restricted  in  extent  to  so 
much  seaweed  and  stone  as  the  grantee 
might  have  occasion  to  use  on  the  land  set 
off  to  him.  Tbe  language  of  the  grant, 
"free  liberty  of  carrying  away  gravel  and 
seaweed,"  ia  fully  as  broad  as  the  language 
of  the  grant  now  under  consideration,  ''as 
occasion  may  require,"  and  yet  tbe  court 
held  tliat  the  ri^t  was  restricted  to  tlie 
quantity  of  seaweed  and  stone  which  tbe 
grantee  might  have  occasion  to  use  on 
tbe  specific  land  conveyed. 

An  "easement  in  gross"  is  defined  as  a 
mere  pergonal  interest  in  tbe  real  estate  of 
another.  Cadwaladev  v.  Bailey,  supra. 
The  principal  distinction  lietween  an  "eu^- 
ment   appurtenant"    and   an    ''easement    in 
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p'Dsa"  ig  found  in  the  fact  that  in  the  first 
liivre  is,  and  in  the  second  there  is  not,  a 
domiiuint  tenement.  The  easement  is  in 
groKS  aod  personal  to  the  ^antee  because 
it  is  not  appurtenant  to  other  premises, 
tVaj^ner  v.  Ilanns,  supra;  \^'(»ld^idf[e  t. 
Smith.  243  Mo.  100,  40  L.R.A.<N.IS.)  752, 
141  S.  W.  1010 ;  Houston  f .  Zafam.  44  Or. 
HIO.  65  UHJi..  709.  70  Pae.  041,  0  R.  C.  U 
;3H.  This  court  said  in  Cadwalader  v. 
Bailey.  Hupra:  "The  greater  weiglit  of  the 
authoritien  supports  the  doctrinp 
fhat  easements  in  gross,  properly  so  called, 
are  not  assi);nabie  or  inliertlable.'' 

In  that  rase  uur  conrt  sceniB  to  have 
found,  or  at  least  to  have  suf^rested,  that 
'We  should  tie  a  distinction  lirtween  ease- 
lueiits  wliicli  can  properly  be  called  ease- 
mi'iitu  ill  gross,  and  those  wbifh,  tliough 
vmetjmes  called  eaoements  in  grosR,  in 
fiii'l  amount  to  an  interest  in  the  land 
Mhicb  is  assignable  and  descendible  for  the 
•i|iinion,  continuing,  say«;  "If,  l>owever, 
a  right  to  take  soil,  gravel,  mineraln.  water 
from  a  spring,  and  the  like  from  aiiotber's 
land,  may  properly  be  denominated  an 
rH.cmcnt.  then  it  Is  proper  to  say  tbat 
nil  eascnient  in  gross,  for  such  it  might 
il'iiilitles-i  be  con  At  i  tilled,  might  be  both 
«— i^nabli'  and  inheritable.  Fur  the  rights 
miuiierated  are  'so  far  of  the  cbarncter 
"f  an  entate  or  interest  in  the  land  it«el(, 
tliat.  if  granted  to  one  in  groan,  it  is  trcat- 
»t  a»  an  estate,  and  may.  tlierefore,  be  one 

The  rcHpondcnt  argues  tbnt  the  right 
eranted  to  ber  in  Bomelliing  more  thsn  a 
mere  eabciuent  appurtenmit  to  the  land 
conveyed;  that  it  is  a  species  of  profit  9.- 
prendre  —  a  spi-eies  tif  property  whicb, 
iwing  both  assignable  »nit  descendible,  is 
nut  appurtenant  to  the  land  conveyed. 

This  does  nut  seem  to  deioanil  cNteiided 
dihciiBsiun :  for,  if  we  ssniime  it  to  be  a 
profit  a  prendre,  we  must  also  find  it  to  be 


appurtenant  to  tbe  estate  i 
with  which  it  is  enjoyed.  In  Goodrich  v. 
Burbank,  VZ  Allen,  4oU.  UO  Am.  Dec.  lit], 
the  court  said:  "In  ttic  case  of  rights  of 
profit  a  prendre,  it  seems  to  be  held  uni- 
formly that,  if  enjoyed  in  connection  with 
a  certain  estate,  they  are  regarded  as  ease- 
mcDtg  appurtenant  thereto,  but,  if  granted 
to  one  in  gross,  they  arc  treated  as  an  es- 
tate or  interest  in  lend,  and  may  be  assign- 
able  or   inheritable." 

And  it  was  also  held  in  Binghain  t.  Sh- 
lene.  15  Or.  208,  3  Am.  St.  Hep.  152,  14 
Pac.  523,  the  court  quoting  from  Wash- 
burn :  "This  right  of  a  profit  k  prendre,  if 
enjoyed  by  reason  of  holding  a  certain 
other  eittate,  is  regarded  in  the  light  of  an 
easement  appurtenant  to  nucb  estate; 
whereas,  if  it  belongs  to  an  individual,  dis- 
tinct from  any  ownership  of  other  lands, 
it  takes  tbe  character  of  an  interest  or 
estate  in  tbe  land  itself,  rather  than  that 
of  a  proper  ensenient  in  or  out  of  the  same," 

While  we  concur  with  the  superior  court 
in  its  conclusion  that  the  grant  in  the  deed 
to  the  respondent  is  not  ambiguous,  »nd 
that  therefore  oral  testimony  tending  to 
siiow  the  intent  of  the  grantor  was  prop- 
erly excluded,  we  tbink  that  under  tbe 
grant  contained  in  the  deed  from  her 
father,  Daniel  Chase,  of  April  n,  1B02,  the 
respondent  has  an  easement  in  the  spring 
appurtenant  to  the  land  therein  conveyed, 
enabling  her  to  use  and  to  furnish  to 
others  to  be  used  thereon  sucb  quantity 
of  the  water  of  said  spring  as  she  may  see 
fit,  subject,  of  course,  to  the  rights  of  the 
said  Paul  Chase  and  Ilalsey  Chase  to  take 
water    for    family   use. 

The  complainant');  appeal  is  sustained, 
the  decree  of  the  Superior  Court  is  re- 
versed, and  complainant  may  present  to 
this  court  a  form  of  decree  in  accordanoe 
with   tbia  opinion. 


AimoUtkm — EMcment  for  me  of  water  u  appBrtenant  or  in  groe*. 


Tl  is  not  intended  to  ioclude  cases  re- 
lating to  water  power  nor  to  rights  at 
floirage.  For  the  general  subject  ol 
cmnt  of  water  powers,  see  the  note  to 
-Merrifleld  v.  Canal  Comrs.  67  L.K.A. 
3fi!!. 

For  change  in  exercising  right  to  take 
later  from  another'a  premises,  see  the 
n"le  to  Cram  v.  Chaae,  43  L,R.A.(N.S.) 


m. 

For  easements  created 
nf  tract  of  land  with  apparent  benefit 
sxisting,  see  tbe  notes  to  Rollo  v.  Nelson, 
26  LR.A.(N.S.)  315,  and  Dnvall  v. 
Ridonl.  L.K.A.1915C,  345. 

UTiile  it  is  still  said,  even  in  Massa- 
LI[.A.lflI8P. 


I'husetts,  that  easements  appurtenant  are 
preferred  over  those  in  gross,  the  cases 
often  seem  to  be  decided  upon  tbe  view 
the  judges  happen  to  take  of  the  par- 
ticular case  rather  than  upon  any  clearly 
dcfloed  principles.  The  subject  hardl.v 
admits  of  further  treatment  than  setting 
out  the  cases.  The  reader  will  remember 
that  in  some  jurisdiclions  easements  in 
gross  are  assignable  and  de.scendible,  and 
that  in  other  .jurindiclions  they  are  not. 
Eaum«Mta   appurtenant. 

(See    also    infra,    under    "Limits    of 

An  easement  appurtenant  is  oreated 
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where  the  owner  of  two  lots  of  land, 
separated  by  a  highway,  conveys  one  of 
them,  containing  a  well,  by  deed,  con- 
taining the  following  reservation :  "It 
ia  especially  agreed  and  understood  fay 
the  parties  hereto  that  one  half  of  the 
well  is  excepted,  with  the  privilege  of 
the  right  of  way  over  said  lot  to  and 
from  said  well,  by  the  parties  o£  the 
first  part."  ^Vitt  v.  JeSeraon  (1892) 
13  Ky.  L.  Rep.  746,  18  S.  W.  229. 

An  easemeDt.Kppur.tenant  to  the  land 
conveyed  waa  created,  where  tlie  owner 
of  two  tracta  of  land  about  a  quarter  of 
a  mile  apart  sold  one  of  the  tracts,  with 
the  liglit  to  take  the  water  of  the  spring 
on  the  other  tract  through  a  trench 
ditch  pipe,  with  the  right  to  a  trench 
ditch ;  and  a  subsequent  part  owner  of 
it  could  not  convey  the  easement  as  an 
easement  in  gross,  and  thus  deprive 
his  co-owners  of  the  right  to  the  water. 
Blood  V.  Millard  (1898)  172  Haa&  66, 
51  N.  E.  527. 

A  deed  of  the  right  to  the  use  of  the 
water  from  two  springs,  and  the  privi- 
lege of  carrying  the  water  as  now  car- 
ried, etc.,  to  the  grantee's  house  and 
tannery,  with  the  privilege  of  the  right 
to  repair  the  same,  was  construed  as  an 
easement  appurtenant  to  the  house  and 
tannery,  the  court  stating  that  an  ease- 
ment is  not  presumed  to  be  personal  un- 
less it  cannot  be  construed  fairly  as  ap- 
purtenant to  some  estate.  Willets  v. 
Langhaar  (1912)  212  Mass.  573,  99  K.  E. 
466. 

In  Cady  v.  Springfield  Waterworks  Co. 
(1892)  134  H.  T,  118,  31  N.  E.  245,  it 
was  held  that  an  easement,  and  not  a 
right  in  gross,  waa  created  by  a  grant  by 
the  owner  of  a  spring  to  the  owner  of  a 
lot  acroBB  the  street,  of  the  right  and 
privilege  of  taking,  and  conveying  by  a 
1-ineh  pipe  from  the  main  pipe  leading 
from  the  spring,  all  the  water  that  may 
be  necessary  for  the  family  use  of  the 
grantee,  or  the  heira  or  assigns  of  the 
grantee,  holding  and  occupying  the  said 
iut.  to  have  and  to  hold  the  said  right 
and  privilege  to  the  said  grantee,  hia 
said  heirs  and  assigns  forever. 

A  contract  hy  two  parties  that  they 
would  apply  to  the  state  for  the  title 
Lo  certain  tidelands  of  which  they  were 
in  possession,  and  that  they  would  keep 
a  certain  part  of  their  respective  lands 
open  for  a  waterway,  runs  with  the  land, 
the  court  stating  that  it  is  well  settled 
in  law  that  easements  in  groaa  are  not 
favored,  and  that  a  very  atrong  presump- 
tion exists  in  favor  of  construing  ease- 
ments as  appurtenant.  Pioneer  Band 
&  Gravel  Co.  v.  Seattle  Constr.  &  Dry 
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Dock  Co.  (1918)  —  WMh.  — ,  173  Pao. 
508. 

A'  covenant  restricting  erections  on  a 
strip  of  beaoh  retained  by  the  grantor, 
but  overlooked  by  the  land  conveyed, 
which  was  obviously  intended  to  pre- 
serve an  unobstructed  view  of  the  sea, 
creates  a  n^ative  easement  appurtenant 
which  cannot  be  reserved  on  convey- 
ance of  snch  prsmiaea,  but  ia  extin- 
guished if  severed  therefrom  by  an  at- 
tempted reservation.  Cadwalader  v, 
Bailey  (1891)  17  R.  L  495,  14  UB.A. 
300,  23  Atl.  20.  For  effect  of  attempt 
to  aever  appurtenant  easement  from 
the  premiaes  for  the  benefit  of  whieh  it 
exists,  see  the  note  in  14  I>Jt.A.  300. 
—  UmfU   of  1 


It  will  be  seen  that  in  Chase  v.  Cram, 
ante,  444,  the  court  held  that  the  privi- 
lege to  take  water  from  a  spring,  "as 
occasion  may  require,"  conveyed  no 
right  to  sell  the  water  for  use  off  the 
land  conveyed,  the  right  being  granted 
in  a  deed  to  the  grantor's  daughter,  of 
a  part  of  his  farm. 

In  Evans  v.  Dana  (1862)  7  R.  I.  306. 
an  owner  of  land,  on  selling  a  piece  of 
it,  declared  that  "the  grantee,  his  heirs 
and  assigns,  shall  and  may,  at  all  limes 
forever  hereafter,  enjoy  the  privileges 
of  passing  and  repassing  to  and  from  the 
well  on  the  land  of  the  grantor,  and  of 
taking  water  from  the  same,  at  all 
times."  It  was  held  that  this  right  was 
a  right  appurtenant  to  the  land  granted, 
and  that  the  grantee  could  not  use  the 
water  for  other  adjoining  lands  belong-- 
ing  to  his  wife. 

A  reservation  of  the  right  of  nsing 
the  water  of  granted  premises  for  stock 
purposes  la  an  easement  appurtenant  to 
the  land,  and  the  grantor's  successor 
cannot  make  use  of  the  water  for  stock, 
which  is  being  kept  and  maintained  on 
lands  other  than  those  to  which  the 
right  is  appurtenant.  McCoy  v.  Chieaso, 
M.  &  St.  P.  R.  Co.  (1916)  176  lOTm,  13n. 
155  N.  W.  995. 

In  McCartnev  v.  Londonderr\-  ft  L.  R. 
R.  Co.  [1904]  A.  C.  (Enj.)  3i>4,  73  L. 
J.  P.  C.  N.  R.  73,  91  L.  T.  N.  8.  105,  53 
Week.  Rep,  385,  it  was  held  that  a  rail- 
way company  had  no  right  to  take  water 
from  a  stream,  where  it  crossed  a  river, 
and  use  it  at  a  distance  for  the  purpo.ses 
of  its  railway,  as  the  right  to  use  the 
water  was  riparian,  and  appurtenant  to 
the  land  along  the  stream,  the  court, 
overrulii«.  Sandwich  v.  Great  Northern 
B.  Co.  (1S78)  L.  B.  10  Cb.  Div.  (Eat.) 
707,  27  Week.  Rsp.  616. 
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Bat  where,  in  a  deed,  the  parties  of 
the  first  part  reserved  to  tbemaelves, 
their  heirs  and  aseigns,  out  of  the  prem- 
ises convoyed,  li  acres  of  land  on  which 
a  tannery  was  erected,  and  also  reserved 
10  themselves  and  their  use  a  "certain 
well  and  waterworks  laid  down  for  the 
purpose  of  supplying  the  tannery  afore- 
said with  water,"  while  it  waa  held  that 
:hereby  an  easement  was  created  appur- 
ii^nant  to  the  land  reserved,  it  was  held 
.tino  that  the  use  of  the  water  was 
rr-irrieted  to  the  use  of  the  tannery;  . 
;li;)t,  after  that  was  discontinaed,  it 
.ui^'ht  bo  used  for  any  purpose.  Borst 
V.  Empie  (1851)  6  N.  Y.  33. 

Where  the  heirs,  in  dividii^  an  estate 
;<i  iands  along  a  seashore,  granted  to  the 
'i-.iiiers  of  various  parcels  that  were  not 
ijrt  of  the  home  field  "a  privilege  of 
fining  what  is  called  sea  dung  on  the 
ii.'ach  below  the  home  tleld,"  it  was  held 
tiiat  this  right  was  appurtenant  to  the 
particular  estate,  and  was  not  in  gross; 
liut  the  owner  was  not  compelled  to  use 
it  on  the  particular  estate,  and  might 
dispose  o£  the  seaweed  from  time  to 
I  Line,  or  at  least  her  share  of  the' privi- 
lege, to  others,  while  she  remained  an 
owner  of  the  particular  estate.  Phillips 
V.  Rhodes  (1843)  7  Met.  (Maaa.)  322. 

The  court  did  not  seem  impressed  with 
;he  authority  of  the  ease  of  Phillips  v. 
Ithodes  (Uass.)  supra,  in  a  Rhode  la- 
land  case,  where  a  deed  of  partition  be- 
iween  two  brothers  granted  to  one  of 
the  brothers,  his  heirs  and  assigns,  "free 
liberty  of  carrying  away  gravel  and  sea- 
need  off  the  beach  helongii^  to  his  part 
of  said  farm,  and  also  stones  below  high- 
iraler  mark  on  said  beach,  .  .  .  also 
the  liberty  to  tip  the  seaweed  on  the 
liank  on  his  part  of  said  land."  It  was 
held  that  this  was  a  right  appurtenant 
to  the  land,  and  should  be  limited  in  ex- 
tent to  the  uses  of  the  land  set  oS  to 
the  grantee  of  the  right.  Hall  v.  Law- 
rence (1852)  2  B.  L  218,  57  Am.  Dec. 
715. 

It  may  be  noted  that  in  Richmond  v. 
Richmond  Sand  &  Gravel  Co.  (1918)  — 
Va.  — ,  96  S.  E.  204,  it  was  held  that  a 
grant  of  land,  together  with  a  grant  to 
run  a  sewer  through  certain  other  land 
of  tbe  grantor,  which  indicated  that  the 
iewer  might  be  used  for  drainage  from 
other  lands,  either  constituted  the  right 
an  easement  in  gross,  or  else  extended 
the  area  of  the  land  to  which  it  was  ap- 
pnrtenant  so  as  to  include  land  naturally 
drained  by  the  channel;  and  if  it  was 
to  be  regarded  as  an  easement  in  gross 
it  was  still  an  interest  "in  land,"  and 
therefore  might  be  disposed  of,  either 
L.ItA.1918F.  S 


by  deed  or  will,  under  the  statnte  of  the 

state  of  Virginia. 
EuemcntB  In  etom. 

In  Goodrich  v.  Burbank  (1866)  12 
Allen  (Mass.)  459,  90  Am.  Dee.  161,  it 
was  held  that  one  selling  premises  might 
retain  for  himself,  his  heirs  and  assigns, 
a  right,  the  enjoyment  of  which  was 
limited  to  no  particular  premises,  cap- 
able of  being  used  upon  any  land  which 
;  he  or  they  might  at  any  lime  acquire, 
°  J  I  assignable  and  inheritable,  imd  not  an- 
-.  I  nexed  to  any  parcel  of  land.  In  that 
ease,  tbe  reservation  w.is  as  follows: 
"Also  reserving  lo  myself,  my  heirs  and 
a.ssigTi3,  the  right  of  taking  so  much 
water  forever  from  the  spring  situate 
on  the  lot  last  above  described,  and  from 
whieh  water  is  now  taken  in  a  pipe  to 
supply  the  grounds  of  W.  H.  Tyler,  as 
now  runs  in  said  pipe,  so  long  as  said 
pipe  lasts,  tog'ether  with  the  right  to  re- 
place the  same  with  a  pipe  of  li  inches 
inside  caliber,  and  also  the  right  of  tak- 
ing so  much  water  from  said  spring  as 
will  run  in  s.iid  pipe  of  li  inches  caliber, 
when  thus  substituted  for  the  present 
pipe,  together  with  the  right  to  enter 
and  repair  said  aqueduct  at  all  times," 
etc.  In  reaching  the  eonclnsion  that  the 
parties  intended  to  create  an  easement 
in  gross,  tbe  court  observed  that  the 
right  WHS  reserved  to  the  grantor,  his 
heirs  and  assigns,  and  not  to  the  assigns 
of  his  remaining  e?;tate,  that  no  part 
of  the  grantor's  remaining  estate  had 
ever  been  supplied  with  water  from  the 
aijueduct,  and  it  was  therefore  improb- 
able that  the  reservation  was  intended 
for  the  exclusive  benefit  thereof,  thnt 
"Tyler"  had  only  a  revocable  license  lo 
the  use  of  the  aqueduct,  and  there  was 
no  reason  to  suppose  that  the  grantor 
intended  to  annex  the  reservation  to  the 
estate  of  a  stranger,  i£  that  were  pos- 
sible. 

The  doctrine  of  Goodrich  v.  Burbank 
(Masa)  supra,  was  reiterated,  after  a 
further  trial,  in  (1867)  97  Mass.  22. 

In  Poul!  V.  Mockley  (1873)  33  Wis. 
482,  where  there  was  a  conveyance  of 
the  right  and  privilege  to  fake  water 
for  the  use  of  tbe  grantee's  family,  and 
for  any  other  purposes,  out  of  a  well, 
etc.,  it  was  held  that  there  was  some 
ground  for  claiming  that  the  privilege 
was  appurtenant  to  the  lot  of  tbe  gran- 
tee, but  that  if  it  was  an  easement  in 
gross  it  was  assignable,  following  Good- 
rich V.  Burbank  (Haas.)  supra. 

It  mav  he  noted  in  this  connection  that 
in  New  York  v.  Law  (1881)  125  N.  T. 
380,  28  N.  B.  471,  a  Case  relating  to  a 
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right  of  wharfage,  the  conrt  eaid:  "It 
13  quite  true  that  easements  must  gener- 
ally be  appurtenant  to  some  land  or 
estate,  and  that  there  must  be  a  domin- 
ant estate  to  which  the  easement  apper- 
tains, and  a  servient  estate  upon  which 
it  is  imposed.  But  that  is  not  true  of 
all  easements.  There  may  be  easements 
in  gross  which  are  not  appurtenant  to 
any  land,  and  which  the  owner  may  en- 
joy, although  he  doea  not  own  or  pos- 
sess a  dominant  estate  or  any  land  what- 
ever. Here,  the  intention  was  to  create 
an  interest  in  this  wharf  by  this  grant, 
which  the  grantee  could  enjoy  himself 
or  convey  to  anv  other  person.  (Good- 
rich V.  Burbank  (1866)  12  Allen  (Masfl.) 
459,  90  Am.  Dee.  161. 

So,  in  Owen  v.  Field  (1869)  102  HasB. 
90,  it  was  held  that  there  can  be  an 
easement  without  any  dominant  tene- 
ment, aa  the  right  to  take  the  water  of 
springs  to  supply  a  village.  In  that 
case  it  was  held  that  an  owner  might 
convey  a  right  to  use  the  water  of  the 
springs  in  gross,  and  thereafter  sell 
the  locus  to  a  third  party,  reserving 
nothing  in  himself,  and  that  sach  grantee 
of  the  locus,  on  a  sale  by  him,  might 
reserve  the  right  to  control  the  water 
of  the  springs  on  the  abandonment  of 
the  easement,  which  right  would  be  in 
gross,  transferable  and  descendible,  and 
not  annexed  to  any  particnlar  estate. 

One  owning  a  spring  with  a  pipe  run- 
ning therefrom  to  premises  occupied  by 
him  covenanted  and  agreed  that  the 
covenantee,  his  heirs  and  assigns,  might 
at  any  and  all  times  thereafter,  and  bo 
long  as  water  shall  run  from  certiiin 
springs  through  said  pipe  as  aforesaid, 
draw  from  the  pipe,  at  a  point  to  be 
agreed  upon,  so  much  water  as  should  be 
necessary  for  the  supply  of  the  family 
or  families  resident  in  a  house  described 
aa  owned  by  the  covenantee,  but  in 
which  he  had  no  interest  except  aa  ten- 
ant by  the  curtesy  initiate.  It  was  con- 
tended that  the  indenture  conveyed  an 
easement  appurtenant  to  the  estate  of 
the  covenantee  in  the  premises  and  that, 
as  his  estate  expired  with  his  life,  bo 
did  the  easement;  but  it  was  held  that 
this  was  an  "easement  in  gross"  to  take 
a  certain  amount  of  water  by  pipe,  as- 
signable and  inheritable,  and  the  use  was 
restricted  to  the  particular  house  in 
question,  and  that  a  conveyance  by  the 
heira  of  the  covenantee  to  his  widow  who 
owned  the  hornse  carried  the  right.  Ami- 
don  V.  Harris  (1873)  113  Mass.  59. 

Where  the  owner  of  land  on  which 
there  is  water  gives  B.  the  right  to  erect 
a  pump  and  use  the  water,  and  to  per- ' 
L.H.A.1918F. 


[  mit  C  also  to  use  it,  this  creates  no  aervi- 
I  tude  on  the  land  in  favor  of  C,  but  a 
mere  personal  obligation  in  bis  favor. 
Christin  v.  Peloquin  (1904)  Rap.  Jnd. 
Qnebec  28  C.  S.  299,  reversing  7  Quebec 
Pr.  Bep.  13. 

A  lease  for  ninety-nine  years  of  the 
right  to  take  water  from  a  spring,  and 
to  use  )  inch  at  the  lessee's  house,  eon- 
tained  the  privilege  also  of  drawing  i 
inch  at  any  point  between  the  houses 
of  the  parties;  between  those  houses  was 
a  house,  owned  by  a  third  person,  to 
which  the  lessee  laid  a  i  inch  pipe,  as 
allowed  by  the  lease.  It  was  held  that 
the  privilege  of  drawing  water  at  a  point 
between  the  two  houses  of  the  parties 
was  a  right  in  gross,  not  appurtenant 
to  the  house  of  the  third  person,  and 
that,  the  lessee  having  acquired  the  title 
to  that  bouse,  and  having  conveyed  it 
with  the  appurtenances,  the  privilege  did 
not  pass  to  her  grantee.  Coatsworth  v. 
Hayward  (1912)  78  Misc.  194,  139  K.  T. 
Supp.  331. 

Where  a  deed  contained  the  following 
words :  "And  it  is  further  agreed  to 
have  the  privilege  to  fich  watbar  at  th« 
spring  of"  the  grantor  at  all  times,  it 
was  held  that  this  created  merely  a  per- 
sonal privilege,  or  right  in  gross,  which 
did  not  pass  by  a  subsequent  conveyance 
by  the  grantee  of  the  land  covered  by 
the  deed  in  which  the  easement  was 
created.  The  court  noted  that  there 
were  no  Tvords  of  inheritance  in  the 
clause.  Com.  v.  Zimmerman  (1914)  56 
Pa,  Super.  Ct.  311,  where  the  court 
said;  "When  the  easement  is  in  gross, 
it  cannot  be  assigned  to  any  other  per- 
son nor  transmitted  by  descent." 

A  company  owning  a  tract  of  land 
conveyed  a  part  thereof,  on  which  there 
was  a  dwelling  house  and  well  of  water, 
by  deed  which  contained  the  following 
words :  "Reserving  nevertheless  to  said 
company,  their  successors  and  assigns, 
the  right  of  free  access  at  any  and  all 
times  to  the  well  now  on  the  premises 
to  take  and  nse  the  water  thereof;  pro- 
vided that  this  right  shall  be  held  sub- 
ject to  the  right  of  the  grantee  to  use 
water  from  the  same  well  for  the  dwell- 
ing house  or  houses  bnilt  or  owned  by 
him  on  the  premises  aforesaid  in  prefer- 
ence to  the  grantors  or  their  assigns, 
whenever  there  shall  be  a  deficiency;" 
and  thereafter  conveyed  other  tots  by 
deeds  containinj?  the  following  provi- 
sions :  "Together  with  the  right  of  free 
access  at  any  and  all  times  to  the  well 
now  on  said"  land,  referring  to  the  first 
deed,  to  take  and  use  the  water  thereof 
for  domestie   purposes,  subject  to  the 
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ri^ts  of  tbe  grantee  in  the  first  deed,  &s 
secured  to  bim  thereby.  It  was  held 
that,  in  tbe  eonveyance  by  the  company, 
"the  manifest  intent  of  the  grantors  was, 
after  granting  the  right  to  the  water  of 
the  well  for  the  reasonable  use  of  the 
oeenpanta  of  the  dwelling  honsea  on  the 
granted  premiaea,  to  reaerve  the  remain- 
ing water  to  the  grantors  and  their  as- 
signs in  gross,"  and  that  sach  a  reserva- 
tion was  valid  as  to  tbe  assigns  of  the 
gnintors,  and  it  was  divisible  among  the 
many  licensees  or  grantees.  French  v. 
Morris   (1869)  101  Mass.  68. 

A  reservation,  in  a  deed  of  one  half 
of  mills,  dam,  and  slip  to  a  third  party, 
af  the  right  to  the  grantor  of  slipping 
his  own  mill  logs  throagh  said  dam,  free 
if  toll,  is  a  personal  right,  to  be  executed 
by  tbe  grantor  only,  and  not  asBignable, 
aod  has  no  reference  to  tbe  place  where 
the  1(^8  are  cut,  but  simply  to  the  person 
Kho  owns  them  at  the  time  they  are 
slipped.  Wadswortb  v.  Smith  (1834)  11 
Ue.  278,  26  Am.  Dec.  525.  The  case, 
however,  was  decided  on  other  grounds. 

In  Naegele  v.  Oke  (1916)  —  Ont  — , 
31  D.  JL  R.  501,  it  was  held  that  a  non- 
d^^ignabte  personal  license  was  alt  that 
was  given  by  a  writing  by  a  proprietor 
to  his  adjoining  proprietor,  stating  that 
be  agrees  to  lease  bydranlie  water  privi- 
le^  on  part  of  a  certain  lot  for  forty 
niae  years  to  tbe  licensee,  "and  abo 
prii-ilege  of  making  any  repairs  on  sucb 
privilege  without  damage  to  crop,  and 
that  nndersigned  to  have  privilege  of 
Dstng  waste  water,  to  be  taken  by  him 
to  his  property." 

Where  a  father  having  two  sons,  Jones 
Had  Tucker,  conveyed  one  part  of  bis 
laud  to  Jones  by  a  deed  containing  tbe 
vords:  "A  privilege  of  two  leading 
ditches  to  Tucker  Speneer  excepted," 
and  on  tbe  following  day  conveyed  an- 
other portion  of  his  land  to  Tucker,  say- 
log  nothing  about  any  easement,  it  was 
held  that  tbere  was  nothing  to  annex  tbe 
grant  to  the  land  afterwards  conveyed 
to  Tucker,  and  so  transmit  it,  with  the 
land,  to  an  assignee;  and  any  grant  was 
therefore  personal  to  Tucker,  expired  at 
all  events  with  his  life,  and  did  not  paae 
to  his  son  and  heir,  Speneer  v.  Spencer 
(ISU)  24  N.  C.  (2  Ired.  L.)  96.  The 
decision  was  reached  reluctantly,  and 
notwithstanding  the  moral  certainty  that 
the  deeds,  though  bearing  dates  of  sue- 
tessive  days,  were  both  executed  tfl- 
getber,  and  were  designed  by  the-father 
as  one  instrument,  settling  different 
parts  of  his  land  on  his  two  sons  as  a 
family  arrangement  The  court  observed 
that  it  could  take  notice  of  nothing  of 
L.iU.1918F. 


Froflta  A  prendre. 

In  Bingham  v.  Salene  (1887)  15  Or, 
208,  3  Am.  St.  Rep.  152,  14  Pac.  523, 
it  was  held  that  an  assignable  profit  & 
prendre,  and  not  a  mere  license,  was 
created  by  a  deed  conveying  to  the 
plaintiffs,  their  heirs  and  assigns  for- 
ever, the  sole  snd  e.xclusive  right,  privi- 
lege, and  easement  to  shoot,  take,  and 
kill  any  and  all  wild  ducks  and  other 
wild  fowl  upon  and  in  any  and  all  lakes 
and  sloughs  and  waters  situate,  lying, 
or  upon  our  lands,"  giving  them  also 
the  right  of  ingress  and  egress,  etc. 
—  iw. 

It  has  been  held  that  the  right  to  take 
ice  is  a  profit  i  prendre. 

In  Huntington  v.  Asher  (1884)  96  N. 
T.  604,  48  Am.  Rep.  052,  the  owner  of 
land  on  wbieh  there  was  an  artificial 
pond  sold  a  half  acre  of  land  on  the 
pond,  the  deed  further  providing;  "And 
the  party  of  the  first  part,  as  incident 
to  this  conveyance,  also  grants  and  con- 
veys to  the  party  of  the  second  part, 
his  heirs  and  assigns,  the  exclusive  right 
to  take  ice  from  the  pond  of  the  party 
of  the  first  part,  with  the  right  and 
privilege  of  access,  for  that  purpose,  to 
and  from  the  pond  to  the  ice  house  to 
be  erected  on  the  lot  hereby  conveyed.  In 
consideration  of  which  said  grant,  as 
aforesaid,  tbe  party  of  the  second  part 
hereby  covenants  and  agrees  for  him- 
self, and  his  heirs  and  assigns,  to  fur- 
nish and  deliver  to  the  party  of  the  first 
part  (so  long  as  he  shall  continue  to 
occupy  his  present  residence),  free  of 
charge,  all  the  ice  which  he  shall  re- 
quire for  his  own  family  use,  and  also 
to  furnish  and  deliver  to  the  purchaser 
or  purchasers  of  the  pond  and  mill 
privilege,  and  their  heirs  and  assigns, 
free  o£  charge,  all  the  ice  which  they 
shall  require  for  their  own  family  use, 
so  long  as  they  continue  to  reside  in  the 
village  of  Rhinebeck."  It  was  held  that 
this  right  to  take  ice  was  a  profit  k 
prendre,  appurtenant  to  the  land  con- 
veyed, and  that  the  grantee's  successor 
had  the  right  to  enter  upon  the  laud  of 
the  grantor's  successor,  repair  tbe  dam, 
and  take  ice  from  the  pond. 

A  deed  of  conveyance,  from  the  owner 
of  a  lake  and  shore  surrounding  it,  of 
property  with  a  frontage  upon  the  lake, 
contained  a  clause  hereinafter  given ;  it 
was  held  that  the  rights  and  privileges 
in  the  lake  were  granted,  not  in  gross, 
but  as  an  appurtenance  of  the  land  con- 
veyed, tbe  conrt  staling  that  tbe  right 
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to  eat  ice  n-as  a  profit  &  prendre,  and 
that  it  was  appurtenant  to  the  land  as  an 
easement  would  have  been.  The  clause 
in  (iuestion  was  as  follows :  "Together 
with  the  right  to  the  said  party  of  the 
second  part,  her  heirs  and  assigns,  to 
traverse  the  said  lake  or  pond  in  boats 
for  pleasure  or  amusement  only,  and  to 
fish  in  the  waters  thereof  for  pleasure 
and  not  for  profit,  and  to  gather  tee 
therefrom  for  her  own  or  their  own 
private  and  domestic  use,  but  not  for 
sale;  said  right  and  privilege  to  be  exer- 
cised and  enjoyed  by  the  said  party  of 
the  second  part,  her  heirs  and  assigns, 
in  common  with  the  said  party  of  (he 
first  part,  his  heirs  and  assigns."  Mit- 
chell V.  D'Olier  (1902)  68  N.  J.  L.  375, 
59  L.E.A.  ft4<l,  53  Atl.  467. 

It  is  said  in  Carviile  v.  Com.  (1906) 
192  Mass.  570,  78  X.  E.  735,  that  the 
right  to  take  ice  was  "an  easement  in 
gross,  or  a  profit  a  prendre,  which  was 
an  easement  in  the  real  estate." 
HlioellAneoai. 

A  grant  by  the  owner  of  a  parcel  of 
land  on  a  river,  expressly  prohibiting 
the  grantees,  their  heirs  and  assigns, 
from  opening  across  the  premises  any 
public  river  landing,  or  having  or  erect- 
ing thereon  a  public  warehouse,  but  re- 
serving this  right  to  the  grantor,  his 
heirs  and  assigns,  to  be  exercised  in 
such  manner  as  not  to  materially  inter- 
fere with  the  mill  business  of  the  orig- 
inal grantees  or  their  assigns,  was  in- 
tended by  the  contracting  parties  to  be 
appurtenant  to  the  adjacent  land  of  the 
grantor,  to  protect  the  proprietor,  for 
all  time  to  come,  against  competition  in 
the  warehoose  business.  McMahon  v. 
Williams  (1885)  79  Ala.  288. 

fiut  where  the  owners  of  a  lot  across 
the  street  from  a  wharf  conveyed  the 
'  lot  by  deed,  with  its  appurtenances, 
granting  to  the  grantees,  "their  heirs 
and   assigns,    the  privileges   and  rights 


of  using  the  wharf  built"  by  Uie  grant- 
ors, "free  of  alt  expense,  for  the  pur- 
pose, from  time  to  time,  of  mooring  iheii- 
ships  or  vessels,  and  for  loading  anil 
unloading  the  same,"  and  for  all  goode 
imported  or  exported  by  them,  was  held 
that  the  right  to  use  the  wharf  was  not 
made  appurtenant  to  the  lot,  that  ii 
was  in  no  way  connected  with  the  en- 
joyment or  use  of  it,  that  it  was  not  at- 
tached as  an  incident'  to  any  estate,  but 
passed  by  a  grant  in  gross,  and  ws:^ 
necessarily  limited  in  duration  by  tlit 
existence  of  the  wharf  with  which  it 
was  connected.  Linthicum  v.  Bav 
(1869)  9  Wall.  (U.  8.)  241,  19  L,  ed. 
657. 

In  Jones  v.  Deardorff  (1906)  4  C»L 
App.  18,  87  Pac.  213,  there  was  a  con- 
veyance of  a  right  of  way  for  a  watc; 
ditch,  not  to  be  used  by  the  grantee, 
except  for  the  conveying  of  water  tu 
land  in  section  S  for  use  thereon,  "with- 
out the  consent  of  myself  or  grantei'. 
nor  for  conveying  water  to  any  othev 
person  without  my  consent."  The  gran- 
tee was  acting  in  the  matter  for  hi~ 
wife,  who  was  the  owner  of  the  laml 
in  section  8,  and  they  constructed  i: 
ditch  along  the  right  of  way  so  con- 
veyed, and  they  and  their  grantees  con- 
tinued to  maintain  it  in  good  order  t'ur 
a  number  of  years.  It  was  held  that 
the  i^Tant  created  an  easement,  and  thnr 
the  evidence  showed  that  it  become  an 
appurtenance  to  the  land  in  section  IS 
which  land  had  passed  to  the  defend- 
In  the  ease  of  Haithcock  v.  Swift  Ji- 
land  Mfg.  Co.  (1875)  72  N.  0.  410,  thr 
court  considered  that  the  right  to  a 
public  ferry  might  be  either  annexed 
to  a  tract  of  land  as  appurtenant  there- 
to, or  might  be  a  right  in  gross. 

In  Richardson  v.  International  Potterv 
Co.  (1899)  63  N.  J.  L.  248,  43  Atl.  69:>. 
the  description  of  the  property  is  not 
sufficiently  dear.  B.  B.  B. 


XOn-A  SCPRI»fE  CODRT. 

JOHN  E.  TUSANT  et  al. 


{—  Iowa,  — ,  las  K.  W.  890.) 

Statute  ^  later  enactment  on  same  aab- 
Ject  —  subsequent  codlflcatlou. 

I.  The  passage  of  a  statute  relating  to 


mutual  benefit  societies  which  does  not  ]>re- 
vent  the  insurer  from  proving  sn  applica- 
tion which  it  does  not  attach  to  the  poller, 
subsectuently  to  another  statute  which  dof? 
prevent  such  proof,  does  not  repeal  thr 
earlier  statute  if  both  are  aubaequently  re- 
enacted  oa  part  at  the  uune  codiSeation. 
For  other  catca,  set  3tatate»,  HI,  t»  Dig. 

1-52  y.  s. 


'  mutual  beneHt  —  power  t» 
cli  Bilge  omtract. 

2.  The  graud  lodge  of  a  mutual  bpnelit 


IT.  nupreme  Council,  R.  A.  7  L.RA.(K.S,I 
1164:  Dowdall  v.  Supreme  Conneil,  C.  M.  B. 
I  A.   31   L.R^.(N.S.)    til;    and   Thomas  r. 


Note  .—  The  question  of  the  right  of  a 
mutual  benefit  association  to  increase  ratea 
is  discussed  in  the  annotations  to  Reynolds 


TUSANT  V.  AXCIENT  OBDER  OF  UNITED  WORKMEN, 


463 


•iKl«t7  has  DO  poirer,  lor  the  purpose  of 
rendering  the  aaBoeiation  wlvent,  to  divide 
the  membership  into  two  ohuies,  Mie  to  be 
rompoaed  of  existing  membere,  who  shall 
pay  their  own  lossea  until  thej^  are  extinct 
or  transfer  to  the  other  class,  which  can 
onl;  be  done  H.t  the  rate  of  assesBinent  ap- 
plicable to  their  attained  age,  which  is  prac- 
licatly  prohibitive,  or  by  a  scaling  down  of 
their  benefits,  which  reBdera  their  contracts 
of  DO  value. 

lor  other  ctuetf  tee IntHrattoe,  III.  a,  in  Dig. 
1-52  K.  8. 

(May  14,  1917.) 

VPPEAIi  by  defendants  from  a  decree  of 
the  District  Court  lor  Polk  County  in 
favor  of  plaintiffs  in  a  suit  brought  to  en- 
join defendants  from  carrying  into  effect  a 
new  plan  of  inBOranee.     Modified  and  af- 

Statement  by  ICvans,  J-: 

Suit  in  equity  by  the  plaintiffs  as  mem- 
bers of  the  defendant  association,  asking 
tc  enjoin  the  enforcement  against  them  of 
certain  by-lawa  and  amendments  purported 
to  have  been  adopted  by  the  defendant  as- 
weiatiou,  wberet^  the  rights  of  the  plain- 
tiffs as  certifioate  holders  ot  life  insurance 
will  be  greatly  depreciated  in  value.  There 
Has  a  decree  for  the  plaintiffs,  and  the  de- 
fendants have  appealed. 

Messrs.  Dowell,  HcIieBinan,  &  Zencb 
Slid  E.  B.  E^auB  for  appellants. 

Messrs.  Miller  &  WalllDgtord  and 
Roy  E.  Cnrray,  for  appellees; 

The  applicBtioDs  not  being  attached  to  the 
fertiflcates,  plaintiffs  are  not  bound  by  any- 
thing therein  contained. 

Grimes  v.  Northwestern  Lej^on  of  Honor, 
97  Iowa,  315,  fW  N.  W.  808,  86  N.  W.  183; 
Kcwuan  v.  Covenant  Hut,  Ins.  Aseo.  76 
Iowa.  M,  1  L.R.A.  flSS,  14  Am.  St.  Rep.  196, 
40  N.  W.  87;  McConnell  v.  Iowa  Mut.  Aid 
-Atso.  7ft  Iowa,  757,  43  N.  W.  188 ;  Stork  v. 
Snprtrae  Ijodge,  K.  P.  113  Iowa,  724,  S4  N. 
W.  721. 


The  present  suit  ia  an  action  upon  the 
policies  within  the  contemplation  of  %  1741. 

L«ngan  v.  Supreme  Oauncil,  A,  L.  H.  174 
N.  y.  266,  88  N.  E.  932;  Frick  v.  Hartford 
L.  Ins.  Co.  179  Iowa,  149.  159  N,  W.  247; 
UcConnell  v.  Iowa  Mut.  Aid  Asso.  79  Iowa, 
767,  43  N.  W.  1S3;  Blakeney  v.  Wyland,  115 
Iowa,  607,  89  N.  W.  16;  Cook  v.  Federal 
Life  AsK>.  74  Iowa,  746.  3d  N.  W.  600; 
United  States  Fidelity  &.  O.  Co.  v.  Bgg 
Shippers'  Strawboard  t  Filler  Co,  78  C.  C. 
A.  34S,  148  Fed.  363. 

In  proper  actions  Code  §  1741  protects 
against  any  and  all  statements  and  provi- 
sions in  unattached  applications. 

Gibson  v.  Iowa  Legion  of  Honor,  —  Iowa, 
— ,  159  N.  W.  839;  Supreme  Council,  C.  K. 
A.  V.  Logadon,  183  lud.  183,  108  X.  E.  587; 
Supreme  Council,  C.  K.  A:  v.  Fenwick,  169 
E.y.  269,  1B3  S.  W.  608;  Lewis  v.  Burling- 
ton Ins.  Co.  71  Iowa,  97,  32  N.  W.  190,  80 
Iowa,  259,  4S  N.  W.  749;  Summers  v.  Des 
Moines  Ins.  Co.  116  Iowa.  593.  88  N.  W. 
328;  Kobey  v.  Stste  Ins.  Co.  146  Iowa,  23, 
124  N.  W.  775;  -Tohnaon  v.  Des  Moines  L. 
Ins.  Co.  105  lowH,  273,  75  N.  W.  101; 
1  Provident  Sav.  Life  Assur.  Soc.  v.  Puryear, 
j  109  Ky.  381,  51>  S,  W.  15:  Hunziker  v.  Su. 
preme  Lodge,  K.  P.  117  Ky,  418,  78  8.  W. 
201;  Supreme  Lodge.  K.  P.  v.  Hunziker,  121 
Ky.  33,  87  S.  W.  1134. 

An  agreement  to  comply  with  the  laws  of 
an  order  means  those  in  existence  at  the 
time. 

Sieverta  y.  National  Benev.  Asao.  G6 
Iowa,  710,  64  N.  W.  671;  Hobbs  v.  Iowa 
Mut.  Ben.  Asso.  S2  Iowa,  107,  11  LJLA. 
2m,  31  Am.  St.  Rep.  468,  47  N.  W.  883; 
Courtney  v.  United  States  Masonic  Ben. 
Abso.  —  Iowa,  — ,  53  N.  W.  238;  Field  v. 
Eastern  BIdg.  &  L,  Aaso,  117  Iowa,  IBS,  90 


N.  ' 


,  717. 


A  general  reservation  of  power  to  amend 
the  constitution  and  by-laws  does  not  au- 
thorize a  mutual  association  to  bind  mem- 
bers by  after-enacted  by-laws. 

Farmers  Mut.  Hail  Ins.  Asso.  v.  Slattery, 
lis  Iowa,  430,  88  N.  W.  B49;  Cames  v. 
Iowa  State  Traveling  Men's  Asso.  100  Iowa, , 


Koights  of  Maccabees,  L.R.A.1918A,  782; 
ind  see  the  later  cases  of  Neuraan  v.  Su- 
preme Lodge,  K,  P.  L,R.A,1B18C,  1051.  and 
Supreme  Lodge,  R.  P.  v.  Mima,  L.R.A.1918F, 
010.  The  annotations  referred  to  include 
cases  involving  the  right  to  discriminate 
■trainst  old  members  in  making  changes  of 
tales. 

As  to  the  right  of  a  mutual  benefit  sn- 
riety  to  decrease  beneSts,  see  annotation 
to  Wright  V.  Knights  of  Maocabees,  31 
L,R.A.{N.S.)  423,  and  Maheu  v.  L'Unirai 
Ufsyette,  L.R.A.1917C,  625. 

nie  question  of  the  right  of  an  asseBs- 
ment  company  to  change  the  plan  or  class 
of  policies  is  considered  in  the  annotation 

UI.A.1918F. 


to  Green  v.  Hartford  L.  Ins.  Co.  1  LJt.A. 
(JT.S,)   823. 

For  annotations  dealing  with  necessity 
and  sufficiency  of  attaching  application  to 
policy,  see  the  L.RA.  Indem),  title,  "Insur- 
ance," subtitle,  "Attaching  or  referring  to 
application." 

As  a  result  of  the  decision  in  TrsANX  v. 
Grand  Lodoe,  A,  0.  U.  W.  that  the  attempt- 
ed change  In  the  basis  of  assesunent  and  the 
discrimination  against  the  old  m^nben 
amounted  to  a  iM-eaeh  of  contract,  the  ques- 
tion arose  in  Barlow  v.  Grand  Lodge,  A.  O. 
r,  W,  L,R,A.]nl7E,  1032,  as  to  the  dam- 
ages recoverable  by  a  member  on  account 
of  such  breach ;  and  see  note  to  that  case. 


IOWA  SUPREME  COURT. 


281,  8S  Am.  St.  Eep.  306,  78  N.  W.  6B3; 
Jordan  v.  Iowa  Uut.  Tornado  InB.  Co.  151 
lowft,  73,  130  N.  W,  177,  Ann.  Caa.  1913A, 
2Gfl, 

Dofendant  liad  no  power,  aa  against  plain- 
tiffs, to  establiah  the  new  plan  and  new 
rates  of  insursnee,  which  it  attempted  in 
February,  1B18. 

Covenant  Mut.  Life  Asbo.  t.  Kentner,  188 
HI.  431,  58  N.  E.  986;  Dowdall  v.  Supreme 
Council,  C.  M.  B.  A.  196  X.  Y.  405,  31 
L.R.A.(K.S.)  417,  88  N.  E.  10T.^>;  Wright  v. 
Knights  of  llatcabees,  IBS  X.  Y.  3«1,  31 
L.R.A.(N.S.)  42;i,  134  Am.  St.  Rep.  838,  8B 
N.  E.  1078;  People  v.  Supreme  Circle,  B.  A. 
—  N.  J.  Eq.  — ,  95  Atl.  821,  87  Atl.  1119; 
Margeeson  r.  Massachuaettn  Ben.  Asao.  1Q5 
Mass.  202,  42  N.  E.  1132:  Sm.vthe  v.  Su- 
preme Lodge,  K.  P.  108  Fed.  067,  affirmed 
in  137  C,  C.  A.  32,  220  Fed.  438;  Ericson  v. 
Supreme  Ruling.  F.  It.  C.  lOo  Tex.  170,  140 
S.  W.  180;  Pearson  v.  Kuiglit  Templars'  & 
M.  Life  Indemnitj-  Ins.  Co.  114  Mol  App. 
283.  89  S.  W.  588;  Oreen  v.  Supreme  Coun- 
cil, R.  A.  208  N.  Y.  591.  100  X.  E.  411. 

PlaiutifTs  were  not  estopped  from  object- 
ing to  the  increase  in  rates  made  in  Feb- 
ruary. 1910,  bj  the  fact  tliiit  they  had  ac- 
quiesced in  prior  incTeases  in  rat«s. 

Fort  V,  Iowa  Legion  ot  Honor,  146  lowk, 
183,  123  N.  W.  224;  Gibson  v.  Iowa  L^on 
Of  Honor,  —  Iowa,  — ,  169  N.  W.  638;  Ben- 
jamin V.  Mutual  Bescrve  Fund  Life  Auo. 
146  Cal.  34.  79  Pae.  517;  Schultz  v.  Citizens 
Mut,  L.  Ins.  Co.  69  Minn.  308,  61  N.  W. 
331 ;  Covenant  Mut.  Ijfe  Asbo.  v,  Kentner, 
188  in.  431,  58  N.  E.  966;  Supreme  Council, 
C.  K.  A.  T.  Logsdon,  183  Ind.  183,  108  N. 
E.  587;  Supreme  Council.  C.  K.  A.  v.  Fen- 
wick,  10B  Ky.  269,  183  S.  \V.  900;  Rockwell 
V.  Kniglits  Templars  &  M.  Mut.  Aid  Asso. 
134  App.  Div.  736,  119  X.  V.  Supy.  515. 


Rv«i 


,  J,,  delivered  the  opinion  of  the 


The  defendant  is  a  fi'aternal  beueflciary 
association  organized  under  the  provisions 
of  §S  1822  and  1823  of  the  Cwle.  It  was 
originally  organized  about  fifty  years  ago 
aa  a  voluntary  association,  and  was  formal- 
ly incorporated  in  19II  as  a  voluntary  as- 
sociation not  for  profit.  It  is  essenlially  a 
life  association  which  purports  to  pay  itx 
death  losses  by  appropriate  a^sensments 
upon  the  surviving  members.  Its  maxi- 
mum insurance  is  $2,000.  for  which  it  issues 
its  certilicatc  to  a  member.  For  many 
yaars  and  up  to  the  year  1901  monthly  as- 
sesaments  of  SI  upon  every  member  were 
made  for  the  purpose  of  paying  death  losses. 
In  1901  a  change  was  made  which  appears 
I..R.A.]9iaF. 


to  have  been  generally  aJiguieeoed  in.  ^tin 
change  increased  and  claasified  the  rates  of 
KSBesBment  so  as  to  impose  a  somewhat 
heavier  rate  upon  the  older  men  than  upon 
the  younger.  A  minimum  rate  of  $1.30  and 
a  maximum  rate  of  $3.85  per  assessment 
were  adopted.  The  maximum  rate  applied 
to  men  fifty  years  of  age  and  ov«r.  Monthly 
asBesMuents  at  this  rate  were  Uiereafter 
made.  In  1911  certain  changes  were  made 
which  greatly  affected  the  plan  of  inauranve 
theretofore  in  force,  and  this  change  \r»r 
further  intensified  1^  certain  action  had  in 
1916.  The  controversy  centers  upon  these 
latter  chnngea,  and  these  will  be  dealt  with 
more  in  detail.  The  ptaintifls  are  four  mem- 
bers of  the  defendant  order  who  have  been 
such  for  many  years,  and  have  brought  thie 
suit  in  their  own  behalf  as  certificate  hold- 
ers and  in  behalf  of  other  members  similar- 
ly situated.  Up  to  a  time  shortly  prior  to 
the  bringing  of  this  suit  the  defendant  or- 
der had  a  membership  in  Iowa  of  about 
15,000.  Since  that  time  ita  membership  h«« 
been  aomewhat  reduced,  and  its  life  may  be 
•it  stake  in  this  proceeding.  Loading  up  w 
the  action  of  wiiich  complaint  is  made  it 
may  be  said  first  that  the  officials  of  the 
defendant  order  claim  that  for  many  years 
they  had  collected  from  their  members  le<b 
than  the  cost  of  their  insurance;  that  the 
company  had  been  organiied  and  operated 
in  a  haphazard  sort  of  way  without  any 
reference  to  mortality  tables;  that  the  com- 
putations of  actuaries  showed  it  to  be  in 
fact  insolvent  in  the  sense  that  its  certifi- 
catea  or  policies  were  ultimately  greater  in 
sum  total  than  could  posibly  be  realized  br 
the  collection  of  aflsessmenta  at  the  rate 
then  in  force;  that  the  older  members  of  the 
order  were  furnialiing  practically  all  the 
mortality  and  were  therefore  a  liability 
rather  than  an  aaset;  that  the  asseesmentt 
collected  from  members  o»er  fifty  years  of 
age  were  not  snfileient  to  pay  the  death 
losses  of  members  above  such  age;  that  if 
these  older  members  could  be  eliminated  or 
could  be  required  as  a  separate  class  to  pay 
a  rate  which  would  of  itself  pay  the  death 
losses  in  their  ranks,  then  the  order  would 
become  autonuttically  solvent  in  the  ac- 
tuarial sen^.  1'he  separation  of  these  older 
members  as  a  class  from  the  TcmaiDiiig 
body  of  the  order  became  the  objective  of 
the  officialfl,  and  their  acts  to  that  end 
are  the  occasion  of  this  controversy.  By 
methods  to  be  further  stated,  the  older 
meml)crs  were  put  into  a  separate  class  snd 
were  required  to  pay  the  death  losses  of 
such  claB9;  tlie  great  body  of  the  younger 
membership   being    wholly    exempted   from 
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aaj  liability  for  each  de»tl)  loaaes.  The 
rait  of  Bueh  cUMlflcAtian  was 
tbe  r«t«B  of  KaHUBnieiit  of  this  olaaa  to  a 
pndiibitlT«  degree,  being  an  increase  of  350 
to  450  per  cent.  The  clasg  into  which  the 
older  men  were  gathered  is  known  in  this 
record  as  diviiion  A.  This  class  now  eoo- 
taina  115  members.  Th«  115  members  are 
assessed  at  a  rate  fixed  by  the  cmnputatione 
ot  an  actuary  which  will  be  sufficient  to 
p>7  tbe  Mrlier  death  losses  as  they  occur 
and  to  bnild  up  a  reetrve  sulGctent  to  pay 
the  beneficiary  of  the  last  man  to  succumb. 
By  this  plan  the  problem  of  insolvency  has 
been  rendered  exceedingly  simple.  If  the 
older  members  pay  the  rates  of  assessment 
imposed  solvency  will  thereby  be  si;com- 
pliab«d.  If  they  tail  to  pay,  they  must 
lapse,  and  thereby  golveni-y  will  be  likewise 
■ccomplislied.  In  other  words,  the  alleged 
insolvency  of  the  order  was  gathered  into 
this  one  place  and  was  charged  up  to  these 
older  members  on  the  theory  that  they  were 
responsible  for  it.  Bnt  they  were  allowed 
the  generous  option  of  taking  it  or  letting 
it  alone.  It  was  enough  that  the  body  of  the 
Tounger  membership  was  wholly  exempted 
from  its  obligations.  Hie  method  adopted 
tor  bringing  abont  this  result  impresses  us 
as  somewhat  original.  In  IHll  a  by-law 
waa  adopted  creating  a  new  class  into  which 
future  membership  would  be  received.  This 
flasa  ia  known  in  the  record  as  division  B. 
Tlie  following  rate  of  assessment  per  $1,000 
w«B  provided  for  such  new  class: 
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The  existing  memherHhip  was  thereafter 
known  as  division  A,  and  continued  to  pay 
■sseasments  according  to  the  rates  estab- 
lished in  1901,  which  were  as  tollows: 
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The  table  of  rates  adopted  for  the  new 
class  was  what  is  known  as  the  lerel  rate 
plan.    The  rate  of  assessment  of  a  member 


was  determined  therein  by  the  age  attained 
by  him  at  th«  time  he  became  a  member,  and 
such  rate  would  continue  unchanged  there- 
after; whereas  the  rats  of  assessment  for  a 
member  in  division  A  increased  with  advanc- 
ing age,  and  waa  determined  by  tbe  age  of 
the  member  at  the  time  of  the  assessment. 
Theoretically,  at  first,  any  proposed  member 
had  the  option  of  joining  either  division. 
As  a  matter  of  fact,  the  olliciala  favored  di- 
vision B.  They  invited  all  new  meml>ership 
into  such  division.  Tbe  division  was  also 
open  to  a  transfer  by  the  membership  of 
division  A.  The  table  of  level  rates  for  di- 
vision B  was  naturally  more  attractive  to 
younger  members  than  to  tbe  older.  In 
11)12  division  A  was  closed  entirely  to  new 
membership,  and  new  members  were  re- 
ceived only  in  division  B.  This  of  itself  not 
only  throttled  division  A  by  the  cuttiLg  ofT 
of  its  new  membership,  but  it  increased  the 
pressure  upon  the  younger  members  to 
transfer  to  division  B.  And  such  was  the 
result  as  we  have  already  indicated.  By  a 
system  of  blood  transfusion,  division  B  took 
all  the  strong  blood  of  the  original  associa- 
tion, and  absorbed  all  its  solvency,  and  left 
it  nothing  hut  its  former  liobilities. 

From  1011  to  Februarj-,  1916,  the  officials 
of  the  order  in  effect  operated  two  inde- 
pendent companies  side  by  side.  The  death 
losses  in  division  A  were  charged  agajnst 
that  division  alone,  and  those  of  division  B 
were  charged  against  it  alone.  The  1901 
tables  of  assessment  rates  was  aj  'ied  to  di- 
vision A,  and  the  1911  table  was  applied  to 
division  B.  The  monthly  assessments  in 
division  A  were  not  sufiicient  to  pay  all  the 
death  losses  therein,  eo  that  tlie  reserve  was 
encroached  upon  and  the  insolvency  of  tbe 
division  increased.  In  division  B,  only  ten  ' 
roontbly  assessments  were  made  each  year, 
and  the  amount  thereof  paid  all  death  losses 
and  built  up  a.  reserve  fund  of  more  than 
|3SO,0OO.  In  February,  1916,  further 
amendments  were  adopted  at  a  special  ses- 
sion of  the  Grand  Lodge  which  were  in- 
tended to  end  pretense  and  to  heal  the 
dripping  wound  by  removing  the  seat  there- 
of. By  these  amendments  the  members  of 
division  A  were  peremptorily  required  to 
transfer  to  division  B.  Upon  sueli  transfer 
they  were  given  the  option  of  two  courses; 
(1)  They  could  maintain  their  insurance 
by  paying  tbe  division  B  rate  which  we  have 
above  set  forth;  (2)  or  they  could  continue 
to  pay  their  assessments  according  to  the 
]U01  table  of  rates  of  division  A  and  sub- 
mit to  a  scaling  of  their  certiHcates  down  to 
an  amount  commensurate  with  such  rate  of 
shown  by  the  mortality  tables 
actuaries. 
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I'nder  the  first,  option  a  member  ae-rraitj 
years  of  age,  though  lie  had  been  such  mMn- 
ber  for  forty  years,  would  be  required  to  pay 
upon  ti  an ef erring  to  diviaion  B  precieelj 
the  same  rate  aa  a  new  member  of  such  age, 
namely,  110.64  per  asBessment  for  $1,000 
inHurance.  For  the  holder  of  a  92,000  cer- 
tificate, this  would  be  J21.28  per  month. 
Under  the  second  option  such  member  muat 
eonaent  to  a  scaling  doivn  of  hie  certificate 
from  S2.000  to  $366.  It  will  be  seen,  there- 
fore, that  the  options  presented  to  the  mem- 
ber of  division  A  w^re  not  options,  but  al- 
ternatiTes.  It  mattered  little  to  tlie  mem- 
ber irhi^^h  Kay  he  faced;  he  ^g^  confronted 
with  menace  either  way. 

In  the  pioneer  days  of  this  state  there 
WBi  extant  a  boy  story  of  tiro  hunters,  Cau- 
casian and  Indian.  In  the  dirision  of  game, 
the  Cancasian  said  to  the  other,  "I'll  take 
the  turkey  and  you  take  the  buMard;  or, 
if  you  would  rather,  you  take  the  buxzard 
and  I'll  take  the  turkey."  The  Indian 
Iprunt^  hia  reply,  "You  never  said  turkey 
to  me."  This  reeemblea  the  situation,  of  the 
members  of  diviaion  A  as  they  see  it.  They 
see  nothing  but  "buzzard"  in  either  alterna- 
tive. 

At  the  time  of  the  adoption  of  this  last 
amendment,  7,000  members  remained  in  di- 
vision A.  The  immediate  result  was  that 
thousands  of  them  lapsed  and  other  thou- 
sands of  them  submitted  to  the  compulsion 
of  a  transfer  so  that  now,  as  already  indi- 
cated, only  ll.T  remain.  In  order  to  acnom- 
plish  this  amendment,  which  was  an  amend- 
ment of  the  constitution,  a  two-thirds  vote 
of  the  representatives  at  the  special  sesHion 
was  required.  This  was  accomplished  only 
l^  counting  the  votes  representing  division 
B.  Th«  only  questions  litigated  herein  are 
thoM  invfdviDg  the  rights  of  the  116  re- 
maining members.  Four  of  them  are  the 
plaintiffs  herein.  These  have  been  membera 
of   tha   order   in   good    staQding   for   from 
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twenty-five  to  thirty  years.  They  challeog*- 
the  legality  of  the  purported  amendments  of 
1911  and  1916;  they  challenge  the  power 
of  the  Grand  Lodge  to  establish  two  so- 
called  divisions  to  occupy  the  same  field  of 
insurance;  they  challenge  its  power  t» 
charge  the  miK'tality  of  the  order  against 
tiie  older  membership;  the;^  challenge  its 
power  to  make  an  amendment  so  fundament- 
al as  to  change  the  essential  character  of 
ttie  order  by  converting  it  from  a  mutual  as- 
sessment company  psying  death  loeaes  when. 
they  occur,  to  what  in  practical  effect  is  an 
old  line  investmsut  company;  they  chal- 
lenge the  new  rate  proposed  as  being  un- 
reasonable and  inequitable  and  the  proposed 
scaling  of  certificates  aa  illegal  These  prop- 
ositions are  reducible  to  the  one  ultimate 
proposition:  Were  the  acts  done  and  pro- 
posed by  the  order  so  beyond  the  bounds  of 
reasonableness  in  a  legal  sense  that  tbej 
should  be  held  ineffective  1 

I.  Freliminary  to  the  ultimat«  question, 
a  question  of  evidence  is  presented.  On  the 
trial  below  the  defendant  offered  in  evidence 
the  respective  applicatitms  of  the  plaintiffs 
when  they  applied  for  membership  to  the  or- 
der. By  these  applications  the  applieanta 
agreed  to  be  bound  by  future  amendmentt; 
to  the  by-laws.  Plaintiffs'  objection  to  this 
offer  was  sustained  on  the  ground  that  such 
applications  were  not  attached  to  the  cer- 
tificates, as  required  by  g  1741.  Appellants' 
first  complaint  is  direQted  to  this  ruling. 
Its  contention  is  that  g  1741  has  no  appli- 
cation because  of  the  provisions  of  %  1826. 
These  two  sections  are  as  follows: 

•■Sec.  1741.  Copy  of  application.— All 
insurance  companies  or  associations  shall, 
upon  the  issue  or  reoewal  of  any  policy. 
attach  to  such  policy,  or  indorse  thereon,  a 
true  copy  of  any  application  or  representa- 
tion of  the  assured  which,  by  the  terms  of 
such  policy,  are  made  a  part  thereof,  or  of 
the  contract  of  insurance,  or  referred  to 
therein,  or  which  may  in  any  mnaner  affect 
tie  validity  of  such  policy.  The  (nniasion 
BO  to  do  shall  not  render  the  policy  invalid, 
but  if  any  company  or  association  neglects 
to  comply  with  the  requirements  of  this  sec- 
tion it  shall  forever  be  precluded  from 
pleading,  alleging  or  proving  any  such  ap- 
plication or  representations,  or  any  part 
thereof,  or  falsity  thereof,  or  any  parts 
thereof,  in  any  action  upon  such  policy,  and 
the  plaintiff  in  any  such  action  shall  not  be 
required,  in  order  to  recover  against  such 
company  or  association,  either  to  plead  or 
prove  such  application  or  representation, 
but  may  do  so  at  his  option." 

"Sec.  1826.  Copy  of  application. — All 
such  aseodatfons  ^all,  upon  the  issne  or 
renewal  of  any  beneficiary  certifleate,  at- 
tach to  each  cntificate  or  indone  thereon  & 
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true  eopy  of  any  application  or  reprewnta- 
tion  of  the  member  which  by  the  terma  of 
such  certificate  are  made  a  ^art  thereof. 
The  omisBion  bo  to  do  Khali  not  render  the 
ceiti&cate  invalid,  but  if  any  aucii  aasocia- 
tioD  neglectn  to  comply  with  the  require- 
ments of  this  section  it  Bhall  not  plead  or 
pTOve  the  falsity  of  any  luch  certificate  or 
representation  or  any  part  thereof  in  any 
action  upon  such  certifii;ate,  and  the  plaia- 
lilT  in  any  such  action,  in  order  to  recover 
against  auch  association,  sliall  not  be  re- 
quired to  either  plead  or  prove  such  applica- 
tion or  representation. " 

The  original  adoption  of  g  1741  antedated 
the  original  adoption  of  f  1826.  The  form- 
er waa  adopted  in  1880,  and  is  someivhat 
;^neral  in  its  application.  The  latter  is  a 
Iiart  of  chapter  9,  and  has  special  reference 
lo  fraternal  beneficiary  associations.  It 
will  be  observed  that  they  are  not  identical 
in  their  provisions.  If  g  1741  is  applicable 
Irare,  the  ruling  of  the  trial  court  was  right. 
If  it  was  not  applicable,  the  ruling  was 
wrong.  The  argument  for  appellant  is  that 
because  %  1826  was  adopted  subseqnent  to  g 
1741,  and  because  it  was  made  a  part  of  the 
special  chapter  under  which  the  defendant 
order  waa  organized,  it  was  intended  to  su- 
persede the  operation  of  1741  so  far  as  ap- 
plicable to  such  an  organization.  As  an 
original  proposition  the  argument  is  not 
without  ita  force.  But  the  question  thus 
presented  has  heretofore  received  our  con- 
sideration, and  it  is  not  longer  open  to  de- 
bate. So  tar  as  the  fact  of  subsequent  adop. 
cioo  is  concerned,  both  sections  have  been 
adopted  simultaneously  by  subsequent  codi- 
fication. The  point  now  urged  by  appellant 
has  been  ruled  adversely  to  it  in  the  fol- 
lowing cases:  Grimes  v.  Northwestern 
Ufion  of  Honor,  B7  Iowa,  315,  64  N.  W. 
S06,  66  N.  W,  1B3;  Stork  v.  Supreme 
Lodge,  K.  P.  113  Iowa,  724,  84  N.  W.  721. 
•See  also  Corson  v.  Iowa  Mut.  T.  Ins.  Asso. 
115  Iowa,  485,  88  K.  W.  1086;  McConnell  v. 
Iowa  Mnt.  Aid.  Asao.  79  Iowa,  767,  43  N. 
W.  188.  The  ruling  of  the  trial  court  was 
in  accord  with  the  foregoing. 

IT.  We  come  to  the  ultimate  question 
whether  the  amendments  promulgated  by 
tbe  Grand  Lodge  in  1911  and  1616  were  in  a 
legal  senae  tui  reasonable,  and  therefore  in- 
effeirtive.  In  reaching  a  general  conclusion 
npon  this  quention  three  particular  features 
of  these  amendments  stand  out  prominently. 
They  are:  (1)  The  separation  of  the  meni- 
liersbip  of  the  order  into  two  distinct  divi- 
iiona.  (Z)  The  alleged  change  of  tbe  fun- 
damental nature  of  tlie  insurance.  (3)  The 
discrimination  made  against  the  older  mem- 
bers in  the  adoption  of  Uie  1011  table  of 
rates  by  refnsing  then  recognition  of  their 
existlag  membership,  and  l>y  applying  the 
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rate  to  them  as  of  the  age  attained  by  tbem 
when  they  should  transfer  to  division  B,  in- 
stead of  as  of  the  age  attained  by  tJiem 
when  tbey  joined  the  order. 

(1)  We  think  there  was  no  power  in  the 
Grand  Lodge,  by  amendment  or  otherwise, 
to  divide  the  membership  of  the  order  into 
two  divisims  npon  the  Ixuub  whicli  was  ac- 
tually adopted.  There  was  no  legitimate 
reason  for  such  division.  The  two  disisioiw 
thuB  created  occupied  the  same  field  of  in- 
surance and  were  neceasarilj'  competitive 
and  hostile.  No  set  of  officials  could  con- 
sistently serve  both  of  them.  To  serve  one 
was  to  neglect  the  other.  The  law  is  deep 
written  in  the  nature  of  things  and  in 
human  nature  tliat  ''no  man  can  serve  two 
masters,  .  .  .  else  he  will  hold  to  the  one 
and  despise  the  other."  This  law  has  had 
its  exempli Qcation  in  the  history  of  these 
two  divisions.  The  amendment  of  1911  par- 
ported  to  create  division  B  for  the  purpose 
of  new  members,  the  entire  existing  mem- 
bership of  tbe  order  being  left  as  division 
A.  This  was  pure  indirection.  Though  in- 
direction it  was,  it  had  the  paradoxical 
merit  of  frankness,  and  took  no  cover  of  con- 
cealment- Its  purpose  is  frankly  explained 
by  the  ofGcials  as  an  effort  to  put  the  order 
upon  a  solvent  basis.  They  reasoned  that 
if  they  raised  the  rates  upon  the  younger 
members  they  might  lose  them,  and  tbe  life 
of  the  order  would  thereby  be  threatened. 
If  they  raised  the  rates  upon  the  older  mem- 
bers they  might  lose  them  also,  but  such  a 
loss  would  be  welcomed  as  a  salvation  of 
the  order.  It  would  be  the  equivalent  of  a 
discharge  of  ite  greatest  liabilities.  Such 
was  the  conceded  purpose  of  the  creation  of 


division  B. 
purpose  would  be  n 
therefore,  i 


t  conceded,  such 
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was  not  affected.  It  v 
By  the  use  of  these  names,  it  was  intended 
both  to  extinguish  and  to  keep  alive  the  old 
order.  As  division  A  it  was  to  die,  and  as 
division  B  It  was  to  be  born  again.  By  the 
death  of  division  A,  the  old  members  would 
lose  their  membership.  Tbey  could  come  into 
division  B  only  an  nexs-  members  coming  into 
a  new  order.  Their  rates  of  assessraent, 
therefore,  would  be  determined  by  the  age 
attained  by  tliem  at  such  time,  and  not  by 
the  age  attained  by  them  when  they  joined 
the  order  originally.  It  should  be  borne  in 
mind  that  these  old  members  never  joined 
division  A.  Tliat  name  was  simply  applied 
to  them.  They  joined  the  defendant  order 
many,  many  years  a^o.  They  are  still  mem- 
bers of  it.  Does  the  order  which  the  plain- 
tiffs joined  still  liveT  Are  they  members  of 
If  members,  are  they  old  members,  or 
simply  new  obmT     If  we  treat  divisions  A 
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und  B  as  eeparaU  entities,  or  as  distinct 
parts  of  defendant's  entity,  could  both  of 
tLi'iu  at  any  time  liavc  had  a  prospect  of 
life!  Wlien  tlie  divisioDs  were  created,  di- 
vision A  was  made  to  include  the  entire  ex- 
isting order.  Jlas  division  A  been  dying  a 
natural  death,  or  have  its  past  otlicials  been 
■D  aid  to  its  demiee?  If  they  have  held  to 
one  division  and  despised  the  other,  whioli 
have  they  despised? 

(2|  Turning  now  to  another  phase  of  the 
discussion,  much  is  said  iq  the  argument  for 
the  defendant  as  to  the  alleged  insolvency  of 
the  defendant  and  the  necessity  of  adopt! 

by  QO  means  satisfied  that  the  question  of 
solvency  or  insolvency  of  the  defendant  or- 
der has  much  pertinency  to  the  case,  if  in- 
deed it  can  be  said  in  any  case  that  a  strict- 
ly mutual  assessment  company  is  either  sol- 
vent or  insolvent.  This  company  existed 
originally  as  a  purely  voluntary  associa- 
tion witLout  even  the  formality  of  incor- 
porating. It  was  formally  incorporated  in 
1911,  aa  already  indicated.  It  was  purely 
a  mutual  aesessmenl  company,  imposing  and 
colleoting  assessments  from  its  surviving 
members  for  the  payment  of  death  losses 
after  they  had  occurred.  It  gave  no  guaran- 
ties. It  came  into  being  nearly  fifty  years 
ago.  It  has  always  paid  its  death  losses. 
The  claim  aa  to  solvency  is  based  upon  the 
figures  of  the  actuaries,  from  which  it  is 
deduced  that,  with  the  prospect  of  future 
mortality,  it  cannot  continue  forever  to  pay 
its  death  losses  upon  the  rate  of  assessments 
obtaining  prior  to  1911.  Up  to  inOl  a 
uniform  assessment  of  $1  per  month  had 
been  made  upon  all  members,  regardless  of 
age.  Id  19U1  the  ditfcrential  rate  was 
adopted  which  we  have  hereinimfore  set 
forth,  wlierein  a  ijeavier  rate  was  charged 
upon  older  members  than  upon  the  younger. 
This  rate  has  always  been  acquiesced  in  by 
the  membership,  and  we  assume  its  reason- 
ableness for  the  purpose  of  this  discussion. 
While  the  by-laws  prior  to  1911  fixed  a 
lato  of  assessment,  there  never  was  any 
liTnitatiun  in  the  bv-laws  as  to  the  number 
of  aasesEmentfi  which  might  be  '  levied  at 
such  rate.  So  far  as  the  constitution  and 
by-laws  were  concerned,  the  only  limitation 
upon  the  number  of  asses aments  was  de- 
termined by  the  number  of  deaths.  The 
power  of  the  order,  therefore,  to  make  suffi- 
cient asaessTncuts  to  cover  the  death  losses, 
was  ample  under  iiie  by-laws.  The  difUculty 
with  the  exercise  of  thia  power  was  a 
practical  one.  It  was  that  the  making  of 
assessments  more  frequently  than  once  a 
month  had  a  manifest  tendency  to  material- 
ly reduce  the  membership  of  tjie  order.  The 
question  involved  in  thia  litigation,  there- 
fore, is  not  so  much  the  power  of  the  order 
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to  make  aulEcient  assesaments  to  pa;  all 
death  losses;  it  is  rather  whether  the 
methods  adopted  by  it  are  unreasonable  a£ 
being  discriminatory,  and  therefore  unfair. 
If  the  order  had  the  power  to  make  assess- 
ments BUEbcient  to  pay  all  losses,  then  sure- 
ly it  was  nut  insolvent,  unless  it  may  lie 
said  that  all  assessment  companies  are  in 
that  sense  insolvent  from  their  very  incep- 
tion. If  the  order  was  simply  confronted 
with  the  practical  difficulty  of  inducing  its 
membership  to  submit  to  the  necessary  as- 
sessments to  pay  all  losses,  that  was  a  cod- 
tingency  which  inhered  in  the  very  nature 
and  plan  of  the  association .  Mutual  in- 
surance has  ita  own  natural  limitations.  Il 
is  not  the  equivalent  of  what  is  usually 
known  as  "old-line"  insurance.  It  con  give 
no  guaranty.  It  has  no  assets,  and  is  enti- 
tled to  none.  Whatever  it  collects  belonps 
to  some  beneficiary  of  a  death  loss.  It  hsj 
the  merit  of  cheapness  and  the  demerit  of 
uncertainty.  It  is  something  less  tlian  ab- 
solute insurance.  Ita  cheapness  is  attrac- 
tive, and  the  real  value  of  it  is  often  more 
than  commensurate  with  its  cost.  The  de- 
fendant order  is  one  of  the  time-honored  or- 
ders of  that  kind.  It  has  been  a  real  Ixion 
to  thousands,  and  ought  to  so  continue  for 
many  years  to  come.  We  are  told  tliat  when 
it  first  came  into  being  it  was  simply  an 
undertaking  by  approximately  2,000  per- 
sons, that,  while  his  membership  continued, 
each  would  pay  a  dollar  to  the  beneficiarr 
of  every  death  loss.  Such  an  undertaking 
could  hardly  be  called  insurance  in  the  "old- 
line"  sense ;  but  mutual  insurance  neverthe- 
less it  was.  Was  the  association  at  that 
time  solvent  or  inaolventT  It  had  neither 
assets  nor  liabilities.  Could  it  be  said  that 
these  2,000  men  each  hod  secured  insurance 
upon  his  life  in  the  sense  for  which  defend- 
ants' officials  now  contend!  The  first  man 
died,  and  the  surviving  1,099  paid  their 
dollars.  This  proved  to  he  insurance  at 
least  for  the  first  man.  It  later  proved  to  be 
substantial  insurance  for  the  second  man. 
If  this  membership  were  to  remain  station- 
ary, surely  the  last  man  could  not  hope  for 
any  beueftts  to  his  beneflciary.  Hit  only 
hope  would  rest  upon  the  continuing  in- 
croaae  of  the  association  and  the  taking  in 
of  new  members.  Without  pursuing  furtlier 
the  illustration,  it  is  suOicient  to  say  that  it 
is  of  the  very  essence  of  mutual  insurance 
and  of  the  efficiency  thereof  that  it  shall 
grow,  and  that  it  shall  continue  to  receive 
new  and  jonnger  blood.  This  is  the  only 
chance  for  the  two  thousandth  man.  When 
growth  sickens  or  dies,  mutual  insurance 
depreciates  accordingly.  Continual  growth 
has  been  the  life  of  the  defendant  order.  Xo 
natural  reason  appears  in  this  record  why  it 
should  not  have  so  continued,  if  it  had  bea 
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heroic  enough  to  face  it«  lUbiUtiea  without 
sablerfuge.  That  a  member  should  live  be- 
food  the  natural  ezpectancj  of  his  life 
ought  not  to  ba  deemed  an  oftrate  agminat 
&n  ioauntnce  company.  It  ia  aigued  hy  de- 
fendant that  it  ia  costing  more  to  earr;  the 
insurance  on  thaM  old  mm  than  they  are 
paying  in  the  way  of  {aemiama.  'i'hia  ar- 
gument is  a  deduction  from  another  fact, — 
that  the  older  men  have  furnished  all  the 
muttality  of  the  order,  and  that  these  men 
mii»t,  ID  the  course  of  time  creat«  similar 
liabilities.  Granting  that  tbesa  men  must 
HKiQ  die,  the  death  losd  will  be  no  greater 
tban  if  death  had  occurred  twenty  yeari 
igo.  If  they  are  a  loss  to  the  company  now, 
tlier  were  not  saeh  twenty  yearn  atfo.  They 
ImTe  been  paying  members  ever  since,  and 
liave  coet  nothing  so  far-  The  fact  that 
otiier  men  of  their  age  have  died  ia  no  more 
rliargeable  to  tliem  than  to  any  other  mem- 
l>er  of  the  order.  That  was  the  risk  that 
hII  took.  When  these  men  joined  the  order 
it  was  with  the  professed  purpose  of  con- 
tinuing in  it  to  the  end.  Can  it  be  said  that 
a  member  who  Uvea  beyond  his  expectancy  is 
iL  greater  loss  to  the  company  than  the  one 
nho  died  prematurely?  When  these  men 
juined  the  order,  they  joined  thonselves  to 
a  memberaliip  many  of  whom  had  already 
reached  their  expectancy.  These  plaintiffs 
he^n  at  once  to  pay  death  losses  on  such. 
When  they  paid  such  losses  they  had 
nothing  to  expect  in  return  from  those 
whose  membership  had  ceased  by  death. 
Thtir  only  way  of  compensation  was  from 
those  who  should  come  after.  They  relied 
ind  had  a  right  (o  rely  for  the  security  of 
llifir  inauronce  upon  the  new  blood  which 
vas  to  come.  And  yet  we  find  tliat  in  1012 
the  past  ofGcials  of  this  order  closed  division 
A  against  all  new  membership.  Was  tiist 
tn  act  of  life  or  of  death?  It  not  only 
dosed  the  door  to  new  membership,  but  it 
opened  the  door  of  exit  from  A  into  B  for  all 
the  younger  membership  of  the  order.  Hav- 
ing thus  separated  the  young  from  the  old, 
it  then  said  to  the  older  men:  "You  shall 
oiiistitnte  a  little  eompany  of  your  own. 
Toil  shall  pay  your  own  death  losses. 
V-e  shall  assess  you  sufficiently  to  pay 
BDch  death  losses  and  to  accumulate  a 
reserve  anffielent  to  pay  the  loss  of  the  last 
iBsn.  Be  thou  faithful  tuito  death  and  we 
will  give  you  a  reward   of  life." 

The  net  result  is  a  little  insurance  com- 
pany of  115  old  men  who  exhibit  staying 
<|uslities  comparable  to  thos6  oC  some  dis- 
tingnished  creatures  in  the  animal  world. 
This  result  has  heen  brought  about  inten- 
tionally, though  dreuttously.  The  creation 
of  the  divisions  A  and  B  had  no  other  func- 
tion or  purpose  than  to  accomplish  just 
this  result.    Is  it  a  fair  observnnoe  of  the 
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obligation  implied  by  this  order  to  Its  mem- 
bership! Cheap  insurance  is  a  pressing  in- 
ducement to  a  young  man.  But  what  is 
cheap  insurance  worth  even  to  a  young  man 
if,  after  he  bas  carried  it  all  his  life,  he  may 
be  walled  off  in  old  age  witii  a  few  other  old 
men  and  thereby  separated  from  all  the 
benefits  of  the  growing  order!  True,  old 
age  is  a  liability,  but  it  is  the  very  lialMlity 
against  which  youth  insures.  When  such 
liability  is  about  to  mature,  shall  it  be 
deemed  an  insolvency,  and  as  such  eliall  it 
be  gathered  into  a  little  pocket,  as  nature 
gathers  her  puef  Shall  an  old  m^nihersbip 
which  has  paid  duM  for  thirty  years  be 
deeuied  the  equi\'H)ent  of  a  mere  carbuncle, 
to  be  lanced  and  diiu'liarjied  for  the  saving 
of  the  life  of  the  order! 

We  are  not  unmindful  of  the  warning  con- 
tained in  the  briefs  that  an  aOlrmaJice  of 
this  case  will  take  the  life  of  the  defendant. 
We  would  fain  believe  otherwise.  If,  how- 
ever, such  he  the  result,  it  will  be  not  be- 
cause of  the  concUisionH  herein,  but  because 
its  life  has  alieady  been  taken.  If  it  may 
by  this  process  become  rid  of  itn  liabilities 
by  the  overthrow  of  it^  old  memberaliip,  it 
has  made  a  gre»t  discovery.  It  may  adopt 
the  same  course  live  years  hence,  and  every 
four  or  five  yeara  tlieri'ufter.  True  it  prom- 
ises otherwise  henceforth,  but  new  promises 
are  no  better  tl>au  old  ones.  Tliew  plain- 
tifla  had  promises.  Future  plaintiffs  will 
have  nothing  more.  This  course  furnishes 
a  sure  door  of  escape  from  the  very  aub- 
stance  of  insurance  liability.  It  is  the  door 
of  repudiation  aud  notbing  brui.  What  is 
the  life  of  the  order  worth  if  its  Insurance 
fails?  When  a  human  being  makes  the  sav- 
ing of  his  life  the  chief  end  of  liis  existence, 
he  has  already  Inst  it.  "Whoso  will  save  his 
life  shall  lose  it."  If  the  past  olficials  of 
this  order  had  directed  their  solicitude  less 
to  the  saving  of  the  life  of  the  order  and 
more  to  the  faithful  performance  of  its 
obligations,  the  life  of  tlie  order  would  have 
been  probably  secure.  Xo  reason  is  appar- 
ent in  this  record  wliy  it  should  not  have 
prospered  indefinitely.  The  life-Raving  pro- 
ceedings which  are  herein  considered  form 
the  greatest  menace  which  it  has  ever  con- 
fronted. If  they  shall  prove  fatal,  it  must 
be  charged  up  as  a  life-saving  fatality.  It 
the  order  can  lie  saved,  its  honor  must  be  re- 
asserted and  redeemed.  No  insurance  com- 
pany can  live  in  the  dishonor  of  any  form  of 
repudiation. 

(3|  Much  of  the  contention  of  the  defend- 
ant order  ia  based  upon  the  alleged  inad- 
equacy of  ratee  paid  by  division  A.  This 
was  the  1901  tables  which  we  have  hereinbe- 
fore set  forth.  It  ia  urged  that  the  1911 
table  adopted  for  division  B,  and  which  we 
hava  hereinbefore  set  forth,  is  a  correct  and      ■ 
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acientific  table,  based  upon  tbe  mortklitj  ex- 
perieDce.  We  shall  have  no  oceuion  in 
this  discuBsion  to  find  uiy  fftult  with  the 
1911  Uble.  What  haa  not  been  explaioed  to 
UB  in  the  briefs  is  ^ThJ  the  longtime  mem- 
berahip  of  these  plaintiffs  in  this  order 
should  be  ignored  in  applying  to  them  the 
1011  rotes.  Ab  already  explained,  this  table 
preeettts  a  level-rate  plan  based  upon  the  age 
attained  by  the  member  n'hen  he  joins. 
This  is  the  advantage  given  to  earl;,  join- 
ing. For  instance,  the  plaintiff  Tusant 
joined  this  order  at  twenty-eight  years  of 
age.  According  to  the  ISll  table  a  monthly 
asseesment  of  $2.04,  limited  to  ten  asaess- 
ments  a  year,  would  not  only  have  paid 
every  death  lose  occurring  during  his  life- 
time, but  would  create  a  reserve  large 
enougii  to  mature  every  outstanding  certifi- 
cate regardless  of  any  new  membership. 
Notwithstanding  his  long-time  membership 
at  all  times  in  good  standing,  the  only  alter- 
native that  is  now  presented  Tusant  is  to  re- 
join the  order  of  which  he  has  alwayB  been 
a  member  and  to  assume  a  rate  of  a»BesB- 
ment  according  to  the  age  now  attained  by 
him.  In  other  nords,  he  is  put  upon  precise- 
ly tlie  Bame  basis  »»  any  new  memtier  of  his 
present  age  would  be  put.  Take  the  case  of 
Barlow,  who  is  plaintiff  in  a  companion  case 
submitted  hereivith.  He  was  a  paying  mem- 
ber for  more  than  thirty  years.  The  sum 
total  of  his  asseesmeiits  and  dues  paid 
amounted  to  ?ni>8.  He  was  expelled  for 
failure  to  accept  either  of  the  alternatives 
presented.  If,  instead  of  becoming  a  mem- 
ber of  the  order  in  tlie  first  instance  he  had 
proceeded  to  create  a  fund  of  his  own  by 
successivp  payments  equal  to  his  asBew- 
ments  and  dues,  nuch  fund,  including 
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proximately sullicit'iit  to  purchase  for  him 
at  his  ape  of  seventy-four  a  paid-up  insur- 
ance policy  for  82,000  upon  the  baBis  of  the 
inil  table.  The  expert  for  the  defendant 
in  his  case  testified  that  n  pnid'Up  policy 
on  that  basis  would  cost  Barlow  something 
over  $1,500  present  payment,  and  that  the 
present  value  of  payments  to  be  made  by 
him  in  atcordance  with  the  mil  table  would 
total,  with  accruing  interest,  aomethin^  over 
$1,600.  Yet  Barlow  is  told  by  the  officials  of 
the  defendant  order  that  he  lias  at  all  times 
been  a  charge  upon  the  charity  of  the  order, 
and  that  the  cost  of  his  insurance  has  been 
largely  carried  by  other  members. 

Putting  together  the  plan  heretofore  in 
operation  and  the  new  plan  to  be  in  opera- 
tion hereafter,  it  would  cost  Bartow 
more  than  $3,000  to  mature  his  $2,000 
policy.  ConBlstently  enough,  the  experts 
of  the  defendant  testified  to  Bartow's 
case  that  his  present  polity  had  no 
value   because    the  future   payments  neon- 
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sary  to  mature  it  would,  with  iaterest. 
amount  to  its  full  face  value.  This 
fumisbeB  a  concrete  illustration  of  the  de- 
fendant's theory  that  old  men  who  hare  out- 
lived their  expectancy  have  already  cost  the 
defendant  order  more  than  the  value  of  their 
insurance.  Such  theory  is  manifeatly  un- 
Bound,  and  it  devolves  upon  the  order  to  find 
some  other  cause  or  source  of  ita  trouble. 
Barlow's  membership  has  cost  nothing  so  far 
to  the  defendant  order,  nor  will  it  ever  cost 
anything  if  his  expulsion  is  to  stand.  He 
has  paid  out  $99S,  for  which,  as  yet,  he  him- 
self has  received  nothing.  True,  the  money 
BO  paid  has  been  expended  by  the  defendant 
order  for  the  purposes  for  which  it  was  paid. 
But  the  only  possible  consideration  for  Bar- 
low was  that  similar  expenditures  would  be 
made  in  tKhatf  of  hia  beneflciaiy  at  the 
maturity  of  his  certificate.  This  cooaid- 
eration  being  repudiated,  he  has  nothing. 
Hie  rates  tendered  to  him  are  precisely  the 
same  as  they  would  be  if  he  were  joining  a^: 
a  new  member.  Surely  a  correct  theory  of 
insurance  ought  to  find  some  present  value 
in  a  certi&caf«  fully  maintained  for  thirty 
yeara  which  had  cost  $998.  If  this  be  so. 
then  no  new  rate  could  well  be  reasonable 
it  it  ignored  such  fact.  This  is  not  saying 
that  such  certificate  should  be  worth  $39». 
it  may  wet!  be  conceded  that  the  fact  of 
existing  insurance  for  thirty  years  had  of  it- 
self a  substantial  value,  in  that  the  contin- 
gency of  death  would  have  matured  the  cer- 
tificate at  any  moment.  We  think  it  quite 
clear,  however,  that  if  this  order  was  justi- 
fied at  all  in  changing  the  fundamental  char- 
acter of  this  insurance  and  in  adopting  an 
old-line  standard  and  a  level  rate,  tbra  it 
should  be  such  for  all  its  membership,  old 
as  well  as  young.  Tlie  esBcnce  of  the  level 
rate  is  that  the  age  attained  at  the  time  of 
membership  fixes  the  unchanging  rat«.  We 
have  held  frequently  that  the  right  of  an 
association  to  amend  its  by-laws  does  not 
carry  the  right  to  make  material  reduction 
in  benefits  promised,  nor  to  materially  in- 
crease the  consideration  if  fixed.  We  nee<) 
not  cit«  authorities  to  these  propositions. 
None  of  our  previous  cases  have  a  control 
ling  hearing  upon  the  cose  at  bar.  In  view 
of  the  fact  that  there  was  no  limitatinn 
upon  the  power  of  the  order  as  to  the  aunt 
total  of  asaesHments  which  it  might  collect, 
the  amount  of  the  particular  assessment  i< 
not  a  controlling  question  except  as  bearing; 
upon  the  question  of  discrimination  amon;: 
members.  The  following  authorities  from 
otlier  jurisdictions  bear  upon  some  of  the 
important  features  of  our  ease:  Etwrt  v. 
Mutual  Reserve  Fund  Life  .^sso.  SI  Minn. 
116,  83  N.  W.  606,  834,  84  N,  W.  457; 
StrausB  V.  Mutual  Reserve  Fund  Life  Awn. 
126  N.  C.  971.  54  L.R.A.  605,  83  Am.  St. 
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BcpL  8M,  30  S.  E.  362;  Benjamin  v.  Un- 
tiul  Reserve  Fund  Life  Abbo.  146  C«l.  34, 
7S  Pac.  517;  Williuns  v.  Supreme  ConelkTe 
L  0.  H.  172  N.  C.  787,  90  S.  E.  888. 

We  quote  from  Uie  Ebert  Case  la  foUona; 
"It  is  evident  that  the  contract  contem- 
plated an  unsteady  and  varying  death  fund 
from  which  to  pay  death  claims,  utd  that 
the  amotuit  of  the  asseasmenta  would  vary 
according  to  the  number  of  deaths,  the 
growth  of  the  aBaociatioii  in  memberihip, 
uid  earning  capacity  of  the  reserve  fund.  It 
ie  also  clear  that  the  law  of  self -preserva- 
tion applied,  and  if,  at  any  time,  in  order  t« 
meet  motnring  claima,  it  ahould  become 
nwesHary  to  levy  a  larger  amount  than  that 
^'tipulated  as  the  "?t''""""  rate  of  the  table, 
the  power  ao  to  do  was  inherent  in  the  asso- 
eiation,  and  the  directors  would  have 
authority  to  pass  BUitable  rules  and  regula- 
liona  for  that  purpoaa.  fiat  it  is  equally 
clear  that  neither  by  the  contract  of  insur- 
ance, in  contemplation  of  the  lawa  of  New 
York,  tLe  constitution  and  by-laws,  nor 
from  the  natural,  iziherent  power  of  the  as- 
weiaticm,  baaed  upon  the  doctrine  of  the 
Iftneral  good,  doe*  there  exist  authority  to 
arbitrarily  discriminate  in  favor  of  one  claaa 
of  membera  and  against  another  elaas," 

We  quote  also  from  the  same  cate  as  fol- 
lows: "The  old  membera  joined  the  associa- 
tion upon  the  theory  that  it  vroa  to  be  a  liv- 
ing institution, — as  old  members  dropped 
out  and  were  paid  off,  new  ooea  come  in, 
vounger  in  years;  thuB  adding  strength,  and 
keeping  up  the  vitality  of  the  association. 
The  new  members  entered  upon  the  same 
haais  &nd  with  tlie  same  expectation,  yet 
tbe^  continue  to  be  aaseased  as  of  the  age  of 
(ntry  on  the  1889  table.  There  has  been 
■hown  no  reason  for  drawing  an  arbitrary 
tine  as  of  January  1,  1800.  If  the  board  of 
ilirectors  could  advance  the  age  of  all  mem- 
bciBwho  joined  prior  to  IB9D,  they  can  keep 
on  Betting  out  olasses  according  to  aome 
certain  year  of  entry,  and  advance  ita  mem- 
bers, also,  aa  to  age.  And,  if  the  board  can 
sdraoce  the  members  who  joined  prior  to 
ISSO  to  the  current  rat«a  of  the  1880  table, 
they  con  for  the  same  reason  advance  them 
to  yeara  ahead  of  the  current  age.  The 
board  of  direotore  had  no  autbority  to  levy 
roch  an  aaaessment  as  call  No.  BS,  and  the 
ut  of  the  defendant  In  canceling  plaintiff's 
policy  for  nonpayment  of  the  call  made  upon 
■neb  baalB  was  void." 

We  quote  also  from  the  Benjamin  Case  as 
follows:  "The  essential  principle  upon 
which  oo-operative  asaociations  like  that  of 
the  defendant  is  baaed  ia  that  there  will  be 
a  constant  inyigoration  of  the  aaaociation 
by  the  BCceaRon  of  new  members;  that  it 
iball  be  in  fact  a  going  concern  for  the  ad- 
notsge  of  all,  and  that  every  member  of  the 
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aaaociation  will  be  given  the  benefit  of  the 
average  mortality  of  the  entire  membership 
in  force  at  the  last  death  prior  to  an  assesa- 
ment,  resulting  from  this  constant  addition 
of  new  members.  And  it  was  necessarily 
upon  thia  theory  that  the  earlier  members 
of  the  association  joined  it.  They  anticipated 
the  beneSt  which  would  result  from  a  lower 
average  mortality  through  the  constant  ac- 
cession of  these  new  membera,  and  it  was 
thia  Iwneflt  which  was  secured  to  Benjamin 
as  one  of  the  earliest  members,  by  the  pro- 
vision in  hia  contract  which  called  for  an 
assesament  'upon  the  entire  membership  in 
force  at  the  date  of  the  laat  deatli  claim,  the 
same  to  be  apportioned  among  the  membera 
according  to  the  age  of  each  member.'  He 
was  entitled  to  thia  benefit  which  would  ac- 
crue from  the  constant  accession  of  such 
members.  This  accession  would  naturally 
create  a  lower  average  mortality  among  the 
entire  memberahip,  and  consequently  a. 
omaller  cost  would  have  to  be  sustained  by 
each  member,  where  the  assessment  to  meet 
death  claims  w^s  distributed  over  the  entire 
memberahip,  equally  apportioned  a  a  to 
amount  according  to  the  respective  ages  of 
the  membera." 

AniJioritieB  are  brought  to  our  attention 
by  the  defendant  holding  contrary  to  the 
views  herein  expressed.  Practically  all  of 
such  decisions,  however,  are  based  either 
npon  statutory  provisions  of  the  respective 
statea  or  upon  by-laws  of  the  order,  none  of 
which  are  applicable  here. 

(4)  It  must  he  recognised  that,  in  the 
long  run,  ^e  actual  coat  of  carrying  insur- 
anee  must  be  paid  in  some  way.  'The  only 
way  open  to  a  mutual  oasessmmt  asaocia- 
tiim  to  meet  anch  cost  is  by  aaaessment  of 
its  members.  Section  1822  and  1823  in  ef- 
fect require  such  an  association  to  make 
provision  for  the  payment  of  death  losses  by 
sufficient  aaaesemmt.  This  implies  autlior- 
ity  in  the  aisociation  to  increase  rates  In  a 
fair  and  reasonable  way  whim  reasonably 
nsceasory.  This  is  certainly  so  in  the  ab- 
aenoe  of  a  contract  limiting  authority. 
Whether  tlie  association  organized  under  the 
■eeUon  above  cited  baa  any  power  to  limit 
by  advance  contract  the  aaseBsment  to  an 
amount  less  than  is  reasonaldy  neeeasary  to 
comply  with  the  mandates  of  such  aectinns, 
we  do  not  nov  determine.  What  ia  a  reason- 
able rate  in  a  given  case  must  be  determined 
in  the  light  of  generally  Tecognised  mortal- 
ity tables  and  aetuory  computations.  By  j 
1830J  the  legislature  has  promulgated  a 
mortality  table  which  is  obligatory  upon  all 
asBOciationa  organized  Bubeequentlv  to  Bueh 
enactment.  It  ia  not  retroactive,  and  there- 
fore ia  not  obli/nitory  upon  the  defendant 
asaoeiation.  Nevertheleas  it  may  be  proper- 
ly oHwidered  on  the  question 
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nesB  In  the  fixing  of  rates,  as  carnriiig  some 
presumption  in  favor  of  its  practical  correct- 
ness. So  far  as  appears  in  this  record,  the 
ISll  table  of  rates  is  consistent  with  snch 
l^slative  mortalitj  table.  We  do  not  de- 
nounce this  1911  table  of  rates  as  such.  It 
is  not  necessary  for  us  aov  to  hold  that  Buch 
table  could  or  could  not  be  applied  to  the 
existing  membership  if  done  without  unrea- 
sonnbie  discrimination  and  with  recognition 
of  the  previonB  duration  of  such  member- 
ship. The  uncertain  element  at  this  point 
is  whether  the  1911  tabic  is  based  upon  a 
plan  or  form  of  insurance  which  in  its  na- 
ture is  fundamentallj'  dilTerent  and  more  ex- 
pensiTe  than  the  merely  mutual  asseasment 
insurance  contemplated  by  chapter  9  of  title 
9  of  the  Code.  If  yea,  then  in  order  to  he 
reasonable  the  1911  table  should  be  scaled 
down  to  the  requirements  ot  cheaper  insur- 
ance. We  have  alreadj'  stated  that  this 
table  contemplates  not  only  the  current  pay- 
ment of  current  death  loeses,  but  also  the 
creation  of  a  large  reserve  fund  which  shall 
be  sufficient  to  mature  all  certificates  many 
years  hence,  regardless  of  the  future  acqniai- 
tion  of  any  new  members.  The  soundness  of 
such  a  plan  of  insurance  is  not  questioned. 
But  the  question  is  whether  it  is  not  fun- 
damentally different  from  the  plan  of  mu- 
tual insurance  contemplated  by  above  chap- 
ter 9.  If  it  is,  the  defendant  order  had  th) 
power  to  adopt  it  or  to  impose  increased 
rates  for  its  maintenance.  If  the  mutual  in- 
surance contemplated  by  the  statute  may  be 
carried  with  reasonable  safety  at  a  substan- 
tially less  cost  both  to  the  association  and  to 
the  inenred  without  the  creation  of  reHrree, 
and  in  reliance  upon  the  maintenance  of  the 
membership  l^'  tlie  acquisition  of  new  mem- 
bers sufficient  to  make  up  all  losses  of  mem- 
bership by  death  or  lapse,  then  it  may  well 
be  urged  that  the  statutory  plan  must  be 
adhered  to.  Hie  question  of  reserve  and  the 
profitable  use  and  rafe  care  thereof  presents 
a  groat  problem- of  its  ovtn.  Such  a  trust 
fund  calls  for  etatutory  safeguards  both  for 
its  custody  and  for  its  proper  and  profitable 
utilization.  In  the  absence  of  statutory 
safeguard e,  reserve  funds  have  heretofore 
proved  too  often  to  be  a  treasure  laid  up 
"where  moth  and  rust  doth  corrupt  and 
where  thieves  break  through  and  steal." 
No  such  safeguards  are  provided  in  the  cited 
chapter.  We  do  not  And  it  now  necessary 
to  decide  this  question.  Argument  has  been 
directed  to  it  only  incidentally,  and  we  re- 
serve decision  thereon. 

By  way  of  recapitulation  what  we  do  hold 
is  that  the  creation  of  classes  A  and  B  was 
a  mere  fiction,  and  was  ulterior  in  its  pur-  | 
pose  and  unreasonable  in  its  result;  tliat: 
the  purported  partition  wall  between  such 
divisions  must  be  ignored;   that  the  entity  i 
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of  the  defendaiit  is  one,  and  not  two;  tliat 
the  plaintiffs  are  members  of  the  defendant 
order,  and  that  the  members  of  class  B  are 
nothing  else  than  members  thereof;  that  the 
creation  of  such  classes  t«  oecnpy  the  same 
field  of  insurance  and  for  the  purposes  in- 
dicated was  inherently  inconsistent  with  the 
organization  of  the  defendant,  and  that 
therefore  it  was  without  power  to  create 
them;  that  the  action  of  the  order  in  pur- 
porting to  deny  to  the  plaintiff  ae  class  A 
the  ben^t  of  a  going  concern  and  of  new 
membership  wb«  a  violation  of  their  sub- 
stantial rights;  that  the  same  is  to  be  said 
as  to  its  refusal  to  recognize  their  continu- 
ing membership  in  the  order;  that  if  a  levd 
rate  is  to  be  applied  to  the  plalntiSs  it 
must  take  account  of  the  dat«  of  their  mem- 
bership; that  whatever  the  rates  applied  to 
new  members,  euch  difference  of  rate  af- 
forded no  justification  for  the  separation  of 
the  new  members  into  an  independent  or 
separate  class  to  be  exempt  from  the  ordi- 
nary liabilities  of  the  order;  that  as  mem- 
bers of  the  defendant  under  the  members  of 
the  BOKslled  class  B  became  necessarily  lia- 
ble for  the  ra'dinary  liabilities  of  the  order 
for  death  losses;  that  such  new  members 
could  not  be  organized  into  a  separate  class 
or  association  within  the  defendant  order 
and  be  permitted  thereby  to  appropriate 
the  livery  and  the  life  of  the  defendant  as 
a  going  concern,  and  yet  be  exempt  from 
ite  obligations — the  performance  of  which 
furnished  the  only  reason  for  the  organiza- 
tion and  exisf«nce  of  the  defendant  order. 
III.  One  other  qaestion  remains.  The  de- 
fendant order  had  accumulated  a  fnnd 
known  as  the  emergency  fond.  This 
amounted  to  about  9I20,l>ob.  The  general 
plan  that  had  been  adopted  was  to  appor- 
tion this  fund  in  a  way  to  equalize  certain 
inequalities  in  the  table  of  rates.  For  in- 
stance the  1901  table  of  rates  was  based 
upon  what  is  called  the  step  rate  plan.  A 
classification  of  seven  olaHges  was  adopted. 
The  same  rate  was  applied  to  each  memlwT 
of  a  class  regardless  of  the  difference  in 
age,  there  being  a  range  of  difference  from 
four  to  six  years.  Class  7  included  all  per- 
sons fifty  years  old  or  over.  Assuming  the 
rate  of  ajsscRsment  for  class  7  to  be  a  proper 
rate  for  a  man  fifty  years  of  age,  it  neces- 
sarily became  deficient  as  a  rate  for  a  man 
of  seventy.  The  emergency  fund  was  ap- 
plied to  this  deficiency  and  ultimately  to  the 
benefit  of  the  older  men.  The  new  mcmbera 
becoming  such  after  1611  had  no  part  in  the 
creation  of  this  fnnd.  It  was  at  all  times 
thereafter  treated  as  belonging  to  division  A 
as  representing  the  existing  membership  an- 
tedating 1911.  The  plaintiffs,  for  them- 
selves and  for  the  115  members  of  division 
A,   now  claim   the  ezdnslve  ri^t  to  this 


n,  Google 


TU8ANT  T.  ANCIENT  ORDEB  OF  tJNITEU  WORKMEN. 


fosd.  Because  certain  of  the  older  members 
srho  would  have  been  entitled  to  BhAre  in 
this  fund  tranaferred  to  division  B  under 
the  mttematives  presented  to  them,  the  trial 
court  apportioned  this  fund  and  awarded 
about  (71,000  thereof  to  be  set  aside  to  the 
benefit  of  such  old  members  who  hare  so 
transferred  to  division  B.  Both  parties 
complain  of  this  action  of  the  court,  and 
both  appeal  from  it.  The  plaintifTa  contend 
that  the  entire  faad  should  have  been 
awarded  to  them  without  an;  apportion- 
ment. The  defendant  contends  that  the 
court  should  have  made  no  order  whatever 
fln  the  subject  because  the  pleading  raised 
no  issue  pertaining  thereto.  For  the  plain- 
tiffs also  it  is  contended  that  there  was  no 
competent  evidence  before  the  court  to  eua- 
lain  the  apportionment  made.  The  only 
eridence  we  And  in  the  record  to  sustain  the 
apportionment  are  certain  telegrams  to  and 
from  the  actuary  which  were  put  in  evidence 
over  the  objections  of  the  plaintilT.  The  de- 
fendant does  not  defend  the  competency  of 
this  evidence.    It  ia  also  tme  that  there  Is 


nothing  in  the  pleadings  tiiat  tenders  or 
raises  any  issue  concerning  this  fund,  un- 
less it  can  be  said  that  the  queation  of  its 
apportionment  neceaaarily  inhered  in  the 
controversy.  If  there  ouj^t  to  be  an  appor- 
tionment of  this  fund,  the  state  of  the  record 
is  not  Buch  SB  to  enable  us  to  determine  as 
to  what  would  be  a  proper  apportionment. 
In  view  of  the  conclusion  which  we  have 
reached  that  the  pretended  creation  of 
classes  was  ineffective,  and  that  all  the  mem- 
bera  of  the  order  are  members  of  the  same 
order  and  the  Mime  class,  it  would  seem  to 
render  the  question  of  apportionment  quite 
immaterial.  The  entire  fund  atitl  belongs  to 
the  defendant  order.  The  question  of  ap- 
portionment will  be  reserved  from  the  adju- 
dication. To  the  extent  herein  indicated, 
the  decree  of  the  trial  court  will  be  mod- 
ifled.  In  all  other  respects  it  is  affirmed. 
Modified  and  affirmed. 

All  the  Justices  concur. 

PetitiiH)  for  rehearing  denied. 


FRANK  GUSHING  et  al.,  Appts., 


(—  Wash.  - 


,  172  I^.  229.) 


Carrier  —  antomoblltf 

1.  One    maintaining    an    automobile    for 

hire  at  a  stand  where  it  may  l>e  found  by 
prospective  customers  during  many  hours 
of  the  day  and  ni^ht  is  within  the  operation 
of  a  statute  regulating  common  carriers 
of  pisaengers  on  the  public  streets,  although 
be  haa  no  fixed  rates  or  schedule  of  cliargcs, 
rfserves  the  right  to  refuae  to  transport  any 
applicant  at  his  pleasure,  and  maken  delu- 
sive contracts  with  sinKle  hirers,  whether 
the  capacity  of  his  vehicle  is  exhausted  or 


I   Carriers,   I.   i 


For   othrr   o 

1-52  2f.  B. 
t>eHnttlon  —  commou  carrier. 

2.  A  common  carrier  is  one  whose  occu- 
pation is  the  transportation  of  persons  or 
things  from  place  to  place  for  hire  or  re- 
ward, and  who  holds  himself  out  to  the 
world  as  ready  and  willing  to  serve  the  pub- 


Xote.  —  The  queation  whether  a  person  ui 
company  operatinf^  a  paespnger  automobile 

in  the  annotation  following  this  case,  post. 


lie,  indifferently,  in  the  particular  line  or 
department  in  which  he  is  engaged. 
For   other   coaea,   ace   Carriers,   /.   in   Dig. 
1-52  N.  8. 

(April  16,  1918.) 

APPEAL  by  plaintiffs  from  a  jndgment 
of  the  Superior  Court  for  Spokane 
County  in  favor  of  defendants  in  an  action 
brought  to  enjoin  them  from  enforcing  the 
proviaiona  of  ~  an  act  regulating  common 
cam-iers  of  passengers  on  the  public  streets. 
Affirmed. 

The  facta  are  stated  In  the  opinion. 

Messrs.  McCarthy  A  Bdgp.  for  appel- 
lants; 

Plaintiffs  are  not  common  carriers  with- 
in the  meaning  of  the  act. 

State  ex  rel.  Case  v.  Howell,  85  Waah. 
294,  147  Pac.  llSfl,  Ann,  Cas.  1016.4,  1231; 
Rillinghara  v.  Ohio  River  R.  Co.  35  W.  Va. 
S88,  14  L,R.A.  7B8,  20  Am.  St.  Rep.  827, 
14  a.  E.  243;  GeorRia  L.  Ins.  Co.  v.  Easter, 
189  Ala.  472,  L.R.A.1915C,  456,  66  So. 
614;  4  R.  C.  L.  1000;  Brown  v.  New  York 
C.  a  H.  R.  R.  Co.  75  Hun,  355,  27  N.  Y. 
Supp.  89;  Richmond  v.  Southern  P.  Co. 
41  Or.  54.  37  L.R.A.  617,  93  Am.  St.  Rep. 
694.  67  Pac.  947;  2  Bedf.  Railways,  Bth  ed. 
p.  303;  Godbout  v.  St.  Paul  Union  Depot 
Co.  79  Minn.  188,  47  L.R.A.  632,  81  N.  W. 
835;  Thomson  Houston-Electrle  Co.  v,  Si- 
mon, 20  Or.  00,  10  L.R.A.  251,  23  Am.  St. 
Rep,   Se.   25   Pac.   147;    McGregor   V.   0111, 
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114  Tean.  621,  108  Jim.  St  Eep.  ei9,  80 
S.  W.  318;  New  OrleanB  t.  Ze  Blanc,  139 
!«.  113,  71  So.  248;  Fonaler  v.  Atlantic 
City,  70  N.  J.  L.  125,  56  Atl.  118;  Hinds 
V.  Steere,  £00  Mbbb.  442,  36  L.R.A.(N.S.} 
658,  95  N.  E.  844,  1  N.  C.  C.  A.  134;  Pear- 
son T.  Duane.  4  Wall.  OOS.  18  I.,  ed.  447; 
State  V.  Ferry  Line  Auto  Bus  Co.  B3  Wash. 
B14,  161  Fae.  467. 

Messrs.  John  B.  White  and  Wllllain  C. 
MeyeFi  for  respcnidenta : 

Plaintiffs  are  carriers  of  paBsengers  f(H 
hire  within  the  meaning  of  the  atatute. 

State  V.  Seattle  Taxic&b  &  Transfer  Co. 
00  Waih.  410,  156  Psc.  837 ;  Spoliane  Taxi- 
cab  Co.  T.  White,  —  Wash.  — ,  172  Pac. 
233;  State  ex  rel.  Case  v.  Howell,  66  Wash. 
204,  147  Pac.  1159,  Ann.  Caa.  iei6A,  1231; 
State  V.  FeriT  Line  Auto  Bus  Co.  93  Wash. 
614,  lel  Fbc~  467;  Allen  v.  Bellingham,  96 
WHBh.  12,  163  Pac.  18. 

Webeter,  J.,  delivered  the  opinioa  of  tbe 

This  action  wa«  brought  by  a^Kllanta 
to  enjoin  respondents  from  enforcing  as 
against  them  the  provisions  of  chapter  57, 
Iiaws  1G16,  entitled:  "An  Act  Relating  to 
and  Hegulating  Common  Carriers  of  Paa- 
sengera  upon  Public  Streets,  Boads  and 
Highways,  Providing  for  the  Issuance  of 
Permits;  Prescribing  Penalties  for  Viola- 
tions, and  Providing  When  This  Act  Shall 
Take  Effect." 

The  trial  court  found  the  following  facta: 
That  appellnuts  are  engaged  in  what  is 
known  as  the  automobile  rent  business; 
that  each  of  them  is  the  owner  of  an  auto- 
mobile which  he  drives  for  hire,  either  at 
a  charge  of  so  much  per  trip  or  so  much  per 
hour;  that  each  of  them  has"  a  fixed  stand 
where,  when  not  engaged  with  customers, 
or  not  otherwise  using  the  car,  they  are 
available  to  prospective  customers  during 
raany  hours  of  the  day  and  night;  that  none 
of  them  has  a  Gxed  route  or  routes  over 
which  they  operate  their  motor  cars;  thit 
they  do  not,  when  engaged  by  one  person 
for  a  trip  or  trips,  ever  carry  any  passen- 
ger or  passengers  other  than  those  directed 
by  the  original  hirer,  whether  their  auto- 
mobile capacity  is  exhausted  or  not;  that 
none  of  them  has  or  maintains  any  flxed 
schedule  of  rates  for  the  transportation  of 
passengers,  either  for  a  single  trip  or  by 
the  hour;  and  tliat  each  of  them  "do  now 
and  have  always  reserved  the  right  to 
transport  passengers  or  refuse  to  transport 
them,  whether  they  are  occupied  or  not  oc- 
cupied with  other  engagements. "  Upon 
these  facts  the  trial  court  eoucluded  that 
the  buaineas  conducted  by  the  several  appel- 
lants falls  vrithin  the  provisiona  of  tbe  act, 
and  is  subject  to  its  regulations.    A  decree 
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was  entered   accordingly,  from  which  thi» 
appeal  is  proaeoutad. 

Appellanta  insist  that,  under  tbe  facts 
found  by  the  court,  they  are  not  common 
carriers  of  passengers,  hence,  not  within 
the  purview  of  the  act.  For  the  purpose  of 
this  opinion  it  will  be  assumed  that  the 
statute  applies  only  to  common  carriers  of 
pafleengera  in  motor-propelled  vehicles.  State- 
V.  Ferr7  Line  Auto  Bus  Co.  93  Wash.  614, 
161  Pac.  4CT.  The  sole  inquiry  therefore  is 
whetiier,  imder  the  facts  set  forth,  appel- 
lants are  such  carriers.  The  precise  ques- 
tion thus  presented  is  of  first  impreeaion 
iu  this  court,  and  its  importance  seone  to 
justify   an   extended   discussion  of   the  au- 

"Carriers"  may  be  defined  aa  persons  or 
corporations  who  undertake  to  transport  or 
convey  goods,  properly,  or  persoos,  from 
one  place  to  another,  gratuitously  or  for 
hire,  and  are  classified  as  private  or  spe- 
cial carriers,  and  common  or  public  carri- 
ers; the  class  to  which  a  particular  carrier 
is  to  be  assigned  depending  upon  the  nature 
of  his  business,  the  characti^r  in  which  be 
holds  himself  out  to  the  public,  tbe  ternia 
of  bis  contract,  and  his  relations  generally 
to  the  parties  with  whom  be  deals  and  the 
public.  1  Moore,  Carr,  2d  ed.  §§  1  and  2 
The  books  abound  with  delinitions  of  both 
common  and  private  carriers,  from  which 
the  distinguishing  features  may  be  gath- 
ered. Judge  Thompson  submita  the  ft^low- 
ing:  "A  common  carrier  of  passengers  ie 
one  who  undertakes  for  hire,  to  carry  all 
persons,  indifferently,  who  may  apply  for 
passage.  To  constitute  one  a  common  car- 
rier it  is  necessary  that  he  should  hold 
himself  out  aa  such.  This  may  be  done  not 
only  by  advertising,  but  by  actually  engag-- 
ing  in  the  business  and  pursuing  the  occu- 
pation as  an  employment."     Thomp.  Carr. 
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Reddeld  in  his  treatise  saye:  "It  is  gen- 
erally considered  that  where  tbe  carrier 
undertakes  to  carry  only  for  the  particular 
occasion,  pro  hac  vice,  as  it  is  called,  he 
cannot  be  held  responsible  as  a  common 
carrier.  So,  also,  if  the  carrier  be  employed 
in  carrying  for  one  or  a  definite  number  of 
persons,  by  way  of  special  undertaking,  he 
is  only  a  private  carrier.  To  constitute  one 
a  cranmon  carrier,  he  must  make  that  a  reg- 
ular and  constant  business,  or  at  all  events, 
he  must,  for  the  time,  hold  himself  ready 
to  carry  for  all  persons,  indifferently,  who 
choose  to  employ  him."  Bedf.  Carr.  i. 
Bailees,  §  19. 

In  Dobie  on  Bailments  and  Carrlera,  at 
§3  106  and  107,  the  author  says: 

"The  private  carrier  is  one  who,  without 
engaging  in  such  business  as  a,  public  «m- 
plc^ment,  undertakes  by  ape  ' 
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traosport  good*  in  particiUar  instancea  liom 
OIK  pUca  to  snother.    .    .     . 

*'Tlie  COTnmoa  carrier  of  goods  is  oae  who 
holdi  binuelf  out,  in  the  exercise  of  a.  pub- 
lie  «ftlliflg,  to  carry  good*,  for  hire,  for 
■wiumttoeveT  may  employ  him." 

Tbia  author  at  §  1S4  statea:  "The  ume 
contideratitwH  thAt  distinguisb  the  common 
from  the  private  carrier  of  good*  apply  to 
wt  apart  the  coDumon  and  tjte  private  car- 


Hutchinsoa  announce*  the  rule  in  thii 
Usguoee:  "Private  carriers  tor  hire  are 
■ueb  a*  make  do  public  profegaioD  that  they 
will  carry  for  all  wJio  apply,  but  who  oc- 
casionaUy,  or  upon  the  particular  occasion, 
undertake  for  compensation  to  carry  the 
goods  of  othera  upon  Buch  term*  a*  mn-y  be 
agreed  upon.  They  are  not  commm  ea^- 
rien  becaute  they  do  not  mahe  the  carriage 
of  goods  for  others  a  buaineaa,  and  do  not 
hold  themselves  out  to  the  public  as  ready 
and  willing  to  cany,  indifferently  for  all  I 
persons,  any  particular  class  of  goods  or 
goods  of  any  kind  whatever."  1  Hutoh- 
inwn,  Carr.  3d  ed.  g  35. 

Judge  Story  observes:  "To  bring  a  per- 
SMI  within  the  deaeiiption  of  a, caramon 
carrier  he  must  exercise  it  as  a  public  em- 
ploymeot;  he  must  undertake  to  carry 
goods  for  persons  generally,  and  he  must 
hold  himself  out  as  ready  to  engage  in  the 
transportation  of  goods  for  hire,  as  a  buai- 
ness,  not  as  a  casual  occupation  pro  hae 
vice.  A  common  carrier  baa  therefore  been 
defined  to  be  one  who  undertakes,  for  hire 
or  reward,  to  transport  the  goods  of  such 
a£  choose  to  employ  him,  from  place  to 
plice."    Story,  Bailm.  g  495. 

Chancellor  Kent  sajs:  "Common  carri- 
CTG  undertake  generally,  and  not  as  a  casu- 
al occupation,  and  for  all  people  indllTer- 
«ntly.  to  convey  goods  and  deliver  them  at 
a  place  appointed,  for  hire,  as  a  buaineai, 
■nd  with  or  without  a  special  agreement  as 
to  price."    2  Kent,  Com,  5H8. 

In  vol.  1,  at  page  3,  Michie  on  Carriers, 
it  is  said:  "A  common  carrier  of  paesen- 
Kn*  is  one  who  undertakes,  for  hire,  to 
carry  all  persons  indifferently  who  may  ap- 
ply for  passage." 

In  1  Moore  on  Carriers,  g  4,  the  author 
■ays :  "A  private  carrier  is  one  who  agrees, 
bf  special  agreement  or  contract,  to  trans- 
port persons  or  property  from  one  place 
to  another,  either  gratuitously  or  for  hire; 
one  who  iwdertokes  for  the  transportation 
in  a  particular  instance  only,  not  making 
It  a  vacation,  nor  holding  himself  out  to 
the  public  ready  to  act  for  all  who  desire 
his  services.  Common  c&rriers,  however, 
hold  themaelves  out  to  carry  for  all  per- 
aoos  indiscriminately." 

In  10  C.  J.  g  1,  we  find:     "A  carrier  is 
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one  that  undertakes  the  tnutsportatka  of 
persons  oi  movable  property,  and  the  au- 
thorities, both  elementary  and  Judicial,  rec- 
ognize two  kinds  or  classes  of  carriers, 
namely,  private  carriers  and  common  car- 
riers. A  private  carrier  is  one  who,  with- 
out being  engaged  in  such  business  as  a 
public  employment,  undertakes  to  deliver 
goods  in  a  particular  case  lor  hire  or  re- 
ward. While  a  common  carrier  has  been  - 
defined  as  one  that  holds  itself  out  to  the 
public  to  carry  persons  or  freight  for  hire." 

Passing  from  the  definitions  given  by  the 
taxt-writers  to  a  few  of  the  pertinent  cases,    . 
we  tind  the  following,  in  which  the  distin- 
guishin);  features  are  applied: 

In  ilcHenry  v.  Philadelphia,  W.  4  B.  R. 
Go.  4  Harr.  (D«L)  44S,  it  v-ss  held  that  the 
owners  of  stage  wagons,  stageooaehes,  and 
railroad  cars,  who  carry  gooda,  as  well  as 
passengers,  for  hire;  wagoners,  teamaterG, 
and  cartmen,  who  undertake,  as  a  oonunon 
employment,  to  carry  goods  for  hire  from 
one  town  to  another;  the  masters  and  own- 
ers of  ships,  vessels,  steamboats,  barge 
owner*,  canal  boatmen,  and  ferrymen,  em- 
ployed in  the  like  business,  are  all  "com. 
"  the  test  applied  being:  "A 
er  is  one  who  undertake*  and 
a  public  employment,  the 
transportation  or  carriage  of  goods  for  per- 
sons generally,  from  place  to  place,  wheth- 
er by  land  or  by  water,  and  to  deliver  them 
at  the  placB  appointed,  for  hire  or  reward, 
and  with  or  without  a  special  agreement 
as  to  price." 

In  Fish  V.  Chapman,  2  Ga.  349,  48  Am. 
Dec.  3S3,  it  was  held:  To  render  one  a 
common  carrier,  his  undertaking  must  be 
general  and  for  all  people  indifferently. 
The  imdertakJDg  may  be  evidenced  t^  the 
carrier's  own  notice  or  prsictically  1^  a 
series  of  acts,  by  his  known  habitual  C(Hi- 
tinuance  In  this  line  of  business.  He  must 
assume  to  be  the  servant  of  the  puUic;  he 
mast  undertake  for  all  people.  A  special 
undertaking  for  one  man  does  not  render 
a  person  a  common  carrier.  One  who  fol- 
lows carrying  for  a  livelihood  or  who  gives 
out  to  the  world  in  any  intelligible  way 
that  he  will  take  goods  or  other  things  for 
transportation  from  place  to  place,  wheth- 
er for  a  year,  a  season,  or  leas  time,  is  a 
commtm  carrier,  and  subject  to  all  the  lia- 
bilities of  such. 

In  Varble  v.  Biglev,  14  Bush,  608,  29  Am. 
Rep.  435,  it  is  said :  "When  a  person  has 
assumed  the  character  of  a  common  car> 
rier,  either  by  expressly  oJfering  his  serv- 
ices to  all  who  will  hire  him,  or  by  so 
conducting  his  businens  as  to  justify  the 
belief  on  the  part  of  the  public  that  he 
means  to  become  the  servant  of  the  public, 
and  to  carry  for  all,  he  may  bo  safely  pr»- 
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sumcd  to  haiTe  intended  to  assume  the 
liobilitlei  of  &  cranmon  carrier,  for  he  waa 
bound  to  know  that  the  law  would  aa 
•charge  him,  and  knowing,  must  have  in- 
tended it." 

In  Pannelee  v.  Lowitz,  74  lit.  116,  24 
Am.  Eep.  276,  the  proprietor  ot  a  line  of 
ontDibueea  and  baggage  wagimB,  engaged  in 
carrying,  for  hire,  paHaengeTs  and  baggage 
for  all  persoQH  choosing  to  hire,  from,  to, 
and  between  depots,  hotels,  and  different 
parts  of  the  city  of  Chicago,  -was  held  to 
be  B,  common  carrier.  The  doctrine  of  this 
case  is  expressly  reaffirmed  in  the  recent 
case  of  Hinchliffe  v.  Wenig  Teaming  Co, 
274  111.  417,  113  N.  E.  707. 

In  McGregor  v.  Gill,  114  Tenn.  521,  108 
Am.  St.  Rep  919,  88  S.  W.  316,  where  it 
was  held  that  a  livery  stable  keeper  who 
had  hired  a  team  and 
tomer  for  a  special 
common  carrier,  the  dietinction  between  the 
two  clawea  ia  aptly  stated  in  this  Ian. 
guage;  "The  present  case  bears  no  like. 
nesH  to  that  of  Lawrence  v.  Hudson,  12 
Heisk.  671,  relied  on  aa  authority  by  the 
plaintiff  in  error.  In  that  case  the  defend- 
ant was  the  owner  of  a  line  of  omnibusea 
running  from  Nashville  to  Edgefield,  hold, 
ing  himself  out  to  the  public  aa  ready  and 
willing  to  carry  for  hire  all  persons  who 
offered  themselves  as  passengers.  This 
owner  was,  upon  all  the  authoritiee,  a  com- 
Imon  carrier,  and  was  properly  held  to  the 
full  limit  imposed  upon  one  so  engaged," 

In  that  case  the  court  approved  this  defl- 
nition  of  a  "eommon  carrier;"  "A  com- 
mon carrier  of  passengers  ia  one  who 
undartakes,  for  hire,  to  carry  all  persons, 
inditTerently,  who  may  apply  for  passage. 
.  .  .  To  constitute  one  a  common  carrier 
it  is  necessary  that  be  should  hold  himself 
out  to  the  coromunity  a«  such." 

Id  RobertaoD  v.  Kennedy,  2  Dana,  430, 
26  Am.  Dec.  466,  the  court  of  appeals  of 
Kentucky  had  before  it  this  state  of  facts; 
The  defendant  had  been  in  the  habit  of 
hauling-  for  hire,  in  the  town  of  Branden- 
burg, for  everyone  who  applied  to  him, 
with  an  oa~  team,  driven  by  hia  slave.  He 
undertook  to  haul  for  plaintiUs  a  hogshead 
of  augar,  and  in  the  course  of  transporting 
it  the  slide  slipped  into  the  river,  whereby 
the  sugar  waa  spoiled.  In  an  action  to 
recover  against  the  defendant  upon  the 
theory  that  he  waa  a  common  carrier,  the 
court  held:  "Everyone  wlio  pursues  the 
business  of  transporting  goods  for  liire,  for 
the  public  generally,  is  a  common  carrier. 
According  to  the  most  approved  definition, 
a  common  carrier  is  one  who  undertakes, 
for  hire  or  reward,  to  transport  the  goods 
of  all  such  as  choose  to  employ  him,  from 
place   to    place.      Draymen,    cartmen,    and 
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port«rs,  who  undertake  to  carry  goods  for 
hire,  as  a  common  employment,  from  one 
part  of  a  town  to  another,  come  within  the 
deflnition.  So,  also,  doea  the  driver  of  a 
slide  with  an  oz  team.  Hie  mode  of  trans- 
porting is  immaterial." 

The  case  of  Lloyd  v.  Haugh  lb  K.  Stor- 
age &  Transfer  Co.  223  Pa.  148,  21  L..R.A. 
(N.S.1  188,  72  Atl.  516,  is  peculiarly  ap- 
plicable here,  for  the  reason  that  its  factn 
are  strikingly  similar  to  those  found  by 
the  trial  court.  From  the  opinion  it  ap- 
pears: "The  defendant,  an  incorporated 
company,  though  chartered  to  do  a  general 
warehouse  and  storage  business,  does  sot 
conflne  itself  strictly  to  the  particular 
busineea  for  which  it  waa  chartered,  but 
engages  as  well  in  the  business  of  moving 
household  goods  in  the  city  of  Pittsburgh 
and  vicinity.  The  president  of  the  emn- 
pany,  speaking  to  this  point,  says,  in  his 
testimony,  that  general  hauling  of  house- 
hold goods  is  one  of  the  particular  linea  of 
business  in  which  the  company  engages, 
and  that  it  solicits  business  of  thia  kind 
by  public  advertisements  in  various  ways, 
by  signs  upon  its  wagons,  upon  fences, 
when  that  ia  allou-ed,  by  cards  intended  for 
general  distribution,  and  by  the  bills  and 
tags  used  in  the  course  of  the  buunese. 
These  advertisetnentn  speak  for  themselves, 
and  unquestionably  establish  the  fact,  in- 
dependent of  everything  else  in  the  case, 
that  the  defendant  doea  hold  itself  out  to 
the  public  as  engaged  in  the  moving  of 
honsehotd  goods,  thereby  inviting  employ- 
ment along  this  line.  None  of  theae  adver- 
tisements contain  a  suggestion  of  limited 
liability,  or  that  the  company  will  render 
such  service  only  as  it  may  select  its  pat- 
rons. Notwithstanding  thia  public  commit- 
tal of  the  company  to  a  general  and  india- 
criminating  service,  it  is  argued  that  inas- 
much as  the  company  claims  the  rif^t  to 
select  those  whom  it  will  serve,  and  be- 
cause its  custom  has  been  and  is  to  dis- 
criminate, accepting  some  and  rejecting 
others,  as  it  may  choose,  this  circumstance 
makes  it  a  private  as  distinguished  from 
a  common  carrier,  and  exempts  it  from  the 
obligations  and  liability  which  the  law  im- 
poses on  the  latter  illation.  .  .  .  Con- 
ceding, however,  that  such  a  duty  (to  carry 
indiscriminately  at  established  prices)  rents 
upon  a  common  carrier,  to  claim  that  one 
is  not  a  common  carrier  because  he  has 
persistently  disregarded  this  dn^  and  has 
arbitrarily  chosen  whom  he  would  servei, 
notwithstanding  he  has  invited  the  public 
generally  to  apply,  is  to  make  a  public  duty 
determinable  by'  the  pleaaure  of  the  indi- 
vidual, and  not  by  principle  or  law.  We 
express  a  doctrine  universally  sanctioned 
when  ws  say  that  anyoue  wbo  hold*  him- 
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•df  «trt  to  the  pnUic  at  read^  to  under- 
Uke,  for  hife  or  reward,  the  transporfation 
of  goods  from  place  to  pla«e,  and  so  invites 
cnstom  of  the  public,  is,  in  the  eBtim&tion 
of  the  law,  a  common  carrier.  .  .  .  Wi 
are  dealing  wltb  a  eaie  where  the  earriei 
made  the  transportation  of  houaehold  good! 
part  of  its  regular  business,  advertised  that 


custom   from 


the  funeral  public.  An  unavoidable  impli 
«ation  ariftea  that  it  holds  itself  in  readi- 
neas  to  engage  wltb  anjone  who  might 
apply." 

fn  Vandalia  R.  Co.  v.  Stevens,  —  Ind. 
App.  — ,  114  N.  E.  1001,  the  appellate  court 
of  Indiana,  obserred :  "On  the  other  hand, 
ve  cannot  agree  with  the  appellant's  con- 
tention that  the  common  carrier  mav,  bf 
the  words  of  its  eontraet,  convert  itself  into 
a  private  carrier,  where  the  transportation 
undertaken  and  the  duties  and  responsibili- 
ties inHdent  thereto  are  such  as  are  ordi- 
narilv  incident  to  a  comraon  carrier." 

In  Bank  of  Kentneky  t.  Adams  Exp.  Co. 
93  U.  S.  174,  83  L.  ed.  872,  Mr.  Justice 
Strong  said:  "We  have  already  remarked 
the  defendants  were  common  carriers.  They 
were  not  the  less  such  because  they  had 
stipulated  for  a  more  restricted  liability 
than  would  have  been  theirs  had  their  re- 
ceipt ci»itained  only  a  contract  to  carry 
and  deliver.  What  they  were  is  to  be  de- 
termined l^  t^e  nature  of  their  business, 
not  by  the  contract  they  made  respecting 
the  liabilities  which  should  attend  it.  Hav- 
ing taken  up  the  occupation,  its  fixed  legal 
character  could  not  be  thrown  ofT  by  any 
declaration  or  stipulation  that  they  should 
not  be  considered  such  carriers." 

In  1  Michie  on  Carriers,  at  page  3,  the 
author  says:  "Persons  carrying  on  a  trans- 
portation business  under  circumstances 
which,  in  law,  constitute  them  common  car- 
riers, cannot  devest  themselves  of  that 
diaracter,  nor  secure  an  exemption  from  its 
liabilities,  by  declaring  in  their  bills  of  lad- 
ing, etc.,  that  tbey  are  not  to  be  deemed 
(Ommon  carriers.  TMiat  they  are  is  to  be 
determined  by  the  nature  of  their  bueinesa." 

Authorities  to  the  same  effect  may  be 
cited  indefinitely;  but  from  the  foregoing 
it  is  manifest  that  a  "common  carrier"  is 
one  whose  occupation  is  the  tran<iportation 
of  permins  or  things  from  place  to  place 
for  hire  or  reward,  and  who  holds  himself 
out  to  the  world  as  ready  and  willing  to 
serve  the  public,  indifferently,  in  the  par- 
ticular line  or  department  in  wbtcb  he  is 
nij;aged ;  the  true  test  being  whether  the 
gi^en  undertaking  is  a  part  of  the  business 
iJga^d  in  by  the  carrier,  which  he  has 
held  out  to  the  general  public  as  his  occu- 
pation, rather  than  Uie  quantity  or  extent 
of  the  bnaineas  actually  transacted,  cff  the 
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I  number  and  character  of  the  conveyances 
used  in  the  employment.  On  the  other 
hand,  if  the  midertaking  be  a  single  transac- 
tion, Dot  a  part  of  the  general  businees  or 
occupatiMi  engaged  in,  as  advertised  and 
held  out  to  the  general  publii^  then  the  in- 
dividual or  company  furnishing  such  serv- 
ice is  a  private  and  not  a  c<Hnmon,  carrier. 
In  either  case  the  question  mUst  be  deter- 
mined by  the  character  of  the  business  ac- 
tually carrieid  on  by  the  carrier,  and  not 
iiy  any  secret  intention  or  mental  reserva- 
tion it  may  entertain  or  assert  when 
charged  with  the  duties  and  obligations 
which  the  law  imposes. 

An  analysis  of  the  findings  of  the  lower 
court  discloses  that  appellants'  calling  is 
characterised  by  the  folloiring  features : 
(a)They  are  engaged  In  what  is  known  as 
the  autiHnobile  rent  business;  (b)  each  of 
them  owns  and  operates  a  motor-propelled 
vehicle  tor  hire,  either  at  a  charge  of  so 
much  a  trip  or  so  much  per  hour;  (c) 
each  has  a  ti.ted  stand  or  place  where  his 
car  is  available  to  prospective  customers 
during  many  hours  of  the  day  and  night; 
and  (d)  they  transport  passengers  tiom 
place  to  place.  Here,  we  have  carriers  en- 
gaged in  transporting  persons  for  hire  as 
a  business  or  oci'upation,  and  Impliedly 
and  practically  holding  themselves  out  to 
the  public  as  ready  and  willing  to  serve, 
indiscriminately,  all  who  may  desire  the 
use  of  their  facilities.  The  fact  that  they 
have  no  fixed  schedule  ot  charges,  do  not 
operate  over  definite  routes,  do  not  upon 
all  occasions  load  the  car  to  its  full  capac- 
ity, and  reserve  the  right  to  refuse  to  trans- 
port passenger*  whether  their  automobile  is 
engaged  or  not,  is  wholly  immaterial;  their 
character  la  determined  by  their  public 
profession,  not  by  undisclosed  reservations 
or  secret  intontions. 

The  advent  of  the  automobile  as  a  mode 
of  conveyance  has  in  no  wise  marked  a 
departure  from  or  modification  o{  the  pria- 
clples  of  the  law  of  carriers  as  theretofore 
defined  and  applied  by  the  courts.  The  an- 
tomobila  is  but  a  modern  metJiod  of  trans- 
portation, to  which  the  settled  rules  have 
been  ertended.  Ba.bbitt,  in  his  work,  the 
Iaw  Applied  to  Motor  Vehicles,  at  g  620, 
observes ;  "The  motor  vehicle  is  daily 
coming  into  increasing  use  in  a  commer- 
cial capacity.  It  is  already  found  in  nearly 
every  line  of  business.  Associations  and 
corporations  have  been  organized  with  the 
motor  car  as  a  means  of  transporting  boti 
passengers  and  property  as  common  car- 
riers. .  .  .  The  distinction  between  such 
carriers  and  private  carriers  is  that  the 
former  holds  himself  out  to  all  persons  who 
choose  to  employ  him,  as  ready  to  carry 
for   hfre,  while  the   latter   agrees  in  soma 
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special  case  with  Bome  private  individual 
to  casry  for  hire.  The  eommon  carrier 
employment  is  public,  and  is  bound  to  c&irj 
the  goods  and  persons  of  all  who  demand 
carriage  and  who  comply  with  his  reasim- 
able  terms.  .  .  .  The  essence  of  the  dis- 
tinction between  the  two  classes  of  oarrierB 
is  that,  in  order  to  constitute  one  a  'common 
carrier,'  it  is  necessary  that  he  hold  him- 
self out  to  the  public  as  such.  .  .  .  And 
one  may  hold  himself  out  as  a  carrier  not 
only  t^  advertising,  but  by  actually  en- 
gaging in  the  business  and  pursuing  ttie 
occupation  as  an  employment." 

Buddy  on  Automobiles,  4th  ed.  %  39,  Bays; 
"An  automobile  may  be  used  as  a  common 
carrier,  a  private  carrier,  or  a  personal 
private  conveyance.  Public  motor  vehicleB, 
such  aa  sight-seeing  cars,  taxicabs,  and  oth- 
ers which  are  employed  in  carrying  all  per- 
sons applying  for  transportation,  come 
within  the  definition  that  a  common  car- 
rier of  passengers  is  one  who  undertakes 
for  hire  to  carry  all  persons  who  may  apply 
for  passage.  But  to  constitute  one  a  com- 
mon carrier  it  is  necessary  that  be  should 
hold  himself  out  as  one." 

A  person  or  comptiny  engaged  in  the  oper- 
atioD  of  a  jitney  bus  ia  a  common  cairier. 
Deaser  v.  Wichita,  96  Kan.  820,  UR.A. 
lOISD,  246,  ]53  P&c.  1104;  Memphis  t. 
State,  133  Tenn.  99,  L.It.A.191flB,  1143, 
P.U.R.  1916A,  834,  179  S.  W.  636,  Ann. 
Caa.  1917C,  1045;  Berry,  Automobiles,  2d 
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ed.  I  874;  Huddy,  Antomobiles,  4tb  ed. 
%  372.  A  taxicab  company,  following  the 
business  of  transporting  persons  for  hire 
and  holding  itself  out  as  ready  to  car- 
ry one  and  all  indiscriminately,  is  a  com- 
mon carrier  and  subject  to  all  the  re^)oa&i- 
bilitiea  of  such  a  carrier.  Public  Service 
Commission  t.  Uurtgan,  91  Miac  432, 
P.U.R.  1916A,  547,  164  N.  Y.  Supp.  897; 
Donnelly  v.  Philadelphia  k  R.  R.  Co.  53 
Pa.  Super.  Ct.  78;  Van  Hoeffen  v.  Colum- 
bia, Taxicab  Co.  179  Mo.  App.  501,  1G2  S. 
W.  694;  Carlt(»i  v.  Boudar,  118  Va.  521.  8K 
3.  E.  174;  State  v.  Seattle  Taxicab  t 
Transfer  Cu.  90  Wash.  410,  166  Pac.  mi: 
Berry,  Automobiles,  2d  ed.  g  887;  Hudd^, 
Automobiles,  4th  ed.  9  303;  Babbitt,  Motor 
Vehiclee,  §  621. 

There  is  no  essential  diiference  in  the 
character  of  service  furnished  by  the  taxicab 
and  that  supplied  by  appellanta.  They  af- 
ford similar  accommodations,  are  operated 
in  practically  the  eame  manner,  and  ar« 
necessarily  governed  by  the  same  princi- 
ples. We  conclude  that  appellants  cotne 
witliin  the  act  in  question  and  are  subject 
to  its  provisions. 

The  judgment  is  affirmed. 


A  common  carrier  of  paasengera  is 
one  who  undertakeB,  for  hire,  to  oarry 
all  pereoDs,  indifferently,  who  may  apply 
for  passage,  so  long  as  there  is  room 
and  there  is  no  l^al  excoae  for  refusing. 
A  pubUe  eommon  carrier  of  passengers 
is  diatingoished  from  private  carriers 
by  th<)  franchises  conferred  upon  it, 
and  the  obligations,  restrictions,  ftnd 
liabilities  with  which  it  is  charged,  all 
flowing  from  considerations  of  public 
poliny.  It  must  carry  all  alike,  and  for 
a  reasonable  compensation  furnish  rea- 
SOD  able  accommodations,  mast  continU' 
ously  operate  its  line,  and  must  submit 
to  reasonable  r^ulation.  4  B,  C.  L.  § 
468. 

Within  this  definition,  one  who  occa- 
sionally lets  ont  his  automobile  to  cer- 
tain friends  is  not  engaged  in  the  busi- 
ness of  common  carrier.  Velez  v.  Lla- 
vina  (1912)  18  P.  R.  R.  634. 

And  one  who  lets  out  to  another  an 
aatomobile  and  driver,  to  be  used  by  the 
hirer  and  his  guests  in  driving  around 
L.R.A.19ieF. 


the  city,  is  a  private  carrier  for  hire. 
Forbes  v.  Reinman  (1914)  112  Ark-  417. 
51  L.R.A.(N.S.)  1164,  166  S.  W.  563. 

So,  too,  an  undertaker,  maintaining 
automobiles  for  the  carriage  of  people 
to  funerals,  does  not,  by  letting  them 
out  to  others  for  hire,  become  a  carrier 
of  passengers  by  land,  within  the  opera- 
tion of  a  Workmen's  Compensation  Act. 
F.  W.  Hoohspeier  v.  Industrial  Bd.  (HL) 
ante,  227. 

Upon  the  other  hand,  within  the  same 
definition,  an  automobile  company  thai 
holds  itself  out  to  the  public  as  ready 
to  transport,  for  hire,  persona  from  one 
point  to  another,  is  a  common  carrier. 
iPrimrose  v.  Casualty  Co.  of  America 
(1909)  19  Pa.  Dist  R.  471.  affirmed  in 
(1911)  232  Pa.  210,  37  L.B.A.(N.S.} 
618,  81  Atl,  212. 

And  a  taxicab  company  which  fol- 
lows the  business  of  transporting  per- 
sons for  hire  from  one  part  of  the  city 
to  another,  and  holds  itself  out  to  serve 
one  and  ail  who  apply  to  it  for  tr&ns- 
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partatioD,  upon  the  payment  of  the  usual 
or  agreed  fare,  is  a  common  carrier  of 
passengers.  Van  Hoeffen  v.  Columbia 
Tasieab  Co.  (1913)  179  Mo.  App.  591, 
162  S.  TV.  694;  Carlton  v.  Boudar  (1916) 
US  Va.  521,  88  S.  E.  174. 

A  taxicab  company  was  held,  in  Ter- 
minal Taxicab  Co.  v.  Kutz  (1916)  241  U. 
S.  252,  60  L.  ed.  984,  P.U.H.1910D,  972, 
36  Sup.  Ct.  Rep.  583,  Ann.  Caa.  1916D, 
765,  to  be  a  common  carrier,  within  the 
meaning  of  g  8  of  the  Act  of  March  4, 
1913  (37  Stat,  at  L.  938,  chap.  150), 
which  declares  that  a  "public  utility" 
embraces  every  common  carrier,  which 
phrase  included  "express  companies  and 
every  corporation  .  .  ,  controlUiiK  or 
managing  any  agency  or  agencies  for 
public  use  for  the  conveyance  of  per- 
wns  or  property  within  the  District  of 
Columbia  for  hire,"  and,  hence,  was  sub- 
ject to  the  jurisdiction  of  the  Public 
Utilities  Commission  of  the  District  of 
Columbia  as  a  "public  utility,"  in  re- 
peet  of  its  exercise  of  exclusive  right 
under  a  lease  from  the  Washington  Ter- 
minal Company,  the  owner  of  the  Wash- 
ington Union  Railway  Station,  to  ho- 
licit  livery  and  taxicab  business  from 
persona  passing  to  or  from  trains,  and 
in  respect  of  its  exclusive  rights,  under 
contract  with  certain  Washington  ho- 
tels.  to  solicit  taxicab  business  from 
guests.  But  it  was  held  that  that  part 
of  its  business  which  consists  in  furnish- 
ing automobiles  from  its  central  garage, 
on  indt\-idual  orders,  generally  by  tele- 
phone, cannot  be  regarded  as  a  public 
utilitj-. 

And  in  Donnelly  v.  Philadelphia  &  R. 
R.  Co.  (1913)  53  Pa.  Super.  Ct.  78,  it 
was  said  that  taxicabs  are  now  so  gen- 
erally in  use  that  they  are  included  in 
the  class  of  common  carriers. 


However,  taxieabs  not  operated  over 
a  specified  route,  under  schedule,  or  be- 
tween deHnite  points,  were  held  in  New- 
comb  V.  Yellow  Cab,  Co.  (1916;  CaL) 
P.U.R,1916B,  983,  not  lo  be  a  public 
utility  within  the  meaning  of  the  Public 
Utility  Act,  so  as  to  require  a  apeciSc 
and  convenient  necessity. 

Consistently  with  the  definition  at 
the  beginning  of  this  annotation,  the  au- 
thorities are  unanimous  in  classing  jit- 
neys as  common  carriers.  Nolen  v. 
Rieehman  (1915)  225  Ted.  812;  Huston 
V.  Des  Moines  (1916)  176  Iowa,  455, 
156  X.  W.  883;  Desser  v.  Wichita  (1915) 
96  Kaa.  820,  LR.AJ.916D,  248,  153  Pae. 
1194;  Public  Service  Commission  v. 
Booth  (1915)  170  App.  Div.  590,  P.U.R. 
1816 A,  955,  156  H.  Y.  Supp.  140;  State 
V.  Ferry  Line  Auto  Bus  Co.  93  Wash. 
614,  181  Pac.  467;  Re  Jnrisdietion  of 
Commissions  over  Motor  Bus  Lines 
(1915;  D.  0.)  P.U.R.1915E,  642;  Scran- 
ton  R.  Co.  V.  Wafsh  (1915;  Pa.)  P.U.E. 
1916D,  18;  Smith  v.  Nunnelly  (1915; 
W.  Ta.)  P.U.R.1915E,  177;  Georgia  R. 
&  Power  Co.  v.  Jitney  Bus  Co.  (1915; 
Ga.)  P.U.R.1915C,  928;  Allegheny  Val- 
ley Street  R.  Co.  v.  Greco  (1916;  Pa.) 
P.U.R.1917A,  723.  And  see  United  R. 
Co.  v.  Peninsular  Rapid  Transit  Co, 
(1915;  CaL)  P.L'.R.1915P,  1012, 

An  operator  of  a  motorbus  line  which 
carries  passengers  from  or  to  any  point 
in  a  city  to  or  from  a  point  without  the 
city  is  a  common  carrier  of  passengers 
for  hire  within  the  city,  although  no 
separate  fare  is  exacted  for  any  part 
of  the  transportation  that  is  within  the 
city.  Public  Service  Commission  v. 
Hnrtgan  (1915)  91  Misc.  432,  P.U.R. 
1916A,  547,  154  N.  Y.  Supp.  897. 

J.  H.  B. 


J.  B.  QRA8SMETBR  irt  al.,  RenptB. 

(—  Waah.  — ,  178  Pac  504.) 

InjDDctloii  —  against  operatloii  of  Jit- 
ney bas  —  rlgtat  of  street  car  com- 
pany. 

1,  A  street  car  compwiy  having  a  Iran- 
chiie  to  operate  cars  on  a  dt;  ttreet  tnay 
enjoin  the  operation  of  jitney  baaaee  thereon 


in  violation   of  statute   and  ordinsne^  al- 
though its  iranehise  is  not  eiclusivo. 
Far  other  caaeH,  tee  rallies,  I.  a,  4,  in  Dig. 

1-52  y.  s. 
Muntctpal   corporation   —   antborlty   — 
violation  or  stalntc. 

2.  A  municipal  corporation  cannot  per- 
mit a  motor  propelled  vehicle  to  carry  pa*- 
Mngers  withiD  its  limits  without  {^ving  the 
bond  rtquired  by  statute. 

For  Qther  case*,  tee  Mvnieipal  Ocrforatitmt, 

II.  a,  in  Dig.  1S$  If.  8. 
JlUiej   bus  —  retinlremeiit  of  boMl  ^ 

application. 

3.  A  statute  reiguiring  a  bond  as  a  con- 
dition to  carrying  passcngerg  in  a  motor 
propelled  vehicle  in  a  city  applies  atthoi[gli 
tlie  vehicles  have  no  fixed  rates,  and  charj^o 
different  fares  for  different  dlatances,  and 
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the 


I  Dig. 


aometimes     carry     passengers     acr 

boundary  linen  of  the  city. 

For  other  oaara,  see  Jitney  Butses, 

1-53  N.  S. 
Same  —   Inability   to   procure   bond   — 

effect. 

4.  Inability  to  practirc  a  bond  does  not 
relieve  the  operator  of  a.  jitney  bus  from  thu 
provisioDB  of  a.  statute  ri'quJrJDg  a  bond  aa 
a  condition  to  the  operation  of  Buch  vehicle. 
For  other  caaea,  see  Jitney  Itusses,  in  Dig. 

ISS  N.  B. 
Injunction  —  special  diunagce  —  what 

5.  LoBB  of  revenue  by  a  street  car  com- 
pany by  tho  unlawful  operation  of  a  motcr 
vehicle  for  hire  witliin  the  city  ia  w-itliin  the 
rule  that  special  damage  are  neeessarv  to 
entitle  one  to  injunction  against  the  raaiiite- 
nanceot  1        ' 


iitay  23,  1B18.) 

APPEAL  by  complainant  from  a  decree 
of  the  Superior  Court  for  Whatcom 
County  dlBmissing  a  suit  to  enjoin  the  op- 
i-ration  of  jitney  busses  on  the  streets  of 
the  city  of   Bellingham.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Measra.  Xewnian  &  Klndall  and  Clin- 
ton W.  Howard,  for  appellant: 

Defendant  was  operatinj^'  contrary  to 
[aw,  which  constitutea  a  public  nuisance 
which  the  appellant  shows  ia  specially 
injurious  to  it,  and  which  it  ia  entitled  to 

Sta.te  V.  Seattle  Taxicah  &  Transfer  Co. 
00  Wash.  416.  136  Pao.  837;  Slate  v. 
Ferrv  Line  Auto  Bus  Co.  03  Wash.  614, 
161  "Pac.  467. 

Injunction  lies  against  unlawful  compe- 

Smith  T.  Nnnndlv  tW.  Va.|  P.U.R. 
1015E.  177;  Allen  v.  Bollingham,  OS  Waah. 
12,  163  Pac.  18 1  Memphis  v.  State.  133 
Tenn.  83,  L.R.A.lfliaB,  1151.  P.U.R. 
1Q16A,  825.  ]:a  S.  W.  631,  Ann.  Cas. 
1BX7C,  1058;  Bartlesville  Electric  Light  & 
P.  Co.  V.  Bartlesville  Interurban  R.  Co.  26 
Okla.  453,29  L.R.A.(.V..S.t  77,  lOOPac.  228; 
Tulsa  Street  R.  Co.  v.  Oklahoma  Union 
Trartion  Co.  27  Okla.  33!>,  113  Pac.  180; 
Mclnnia  v.  Pace,  78  Misa.  550,  20  So.  835; 
Memphis  Street  R.  Co.  v.  Rapid  Transit 
Co.  133  Tenn.  99,  L.R-4.101BB,  H43,  P.U.R. 
lOlaA,  834,  179  S.  W.  835,  Ann.  Cas. 
I&17C,  1045;  McQuillin,  Mnn.  Corp.  § 
1771;  Ashley  Tri-County  Mut.  Telcph.  Co. 
V.  New  Asbley  Tel«ph.  Co.  92  Ohio  tjt.  330, 
P.U.R.1916B.  401.  110  N.  E.  030;  Public 
Service  Commission  v.  Booth.  170  App. 
Div.  500,  P.U.R.1016A,  955,  156  N.  Y. 
Supp.   140. 

The    respondents,    in    prosecuting    tbeir 

L.R.A.1B18F. 


jaineaa  in  the  streets  of  the  city  of  Bell-      i 
igbam  in  violation  of  both  an  act  of  the      ' 
legislature  and  an  ordinance  of  the  city  of 
Bellingham,  have  thereby  created  a  public 
ince   per   se.     Kquity   has    juriadiction      | 
ijoin  a  public  nuiaance  at  ibe  suit  of  a 
private   party   specially   injured   thereby. 

Carl  V.  West  Aberdeen  Land  S,  Improv.  | 
Co.  13  Wash.  616,  43  Pac.  B!IO;  Ingersoll 
V.  Rousseau,  35  Wash.  92,  78  Pac.  513, 
1  Ann.  Cos.  35;  Sbolin  v.  Skamania  Boom 
Co.  56  Wash.  303.  28  L.R.A.(N,S.)  1053. 
105  Pac.  632 ;  Ingalls  v.  Eastman,  61  Wash. 
289,  112  Pac.  372;  Cunningham  v.  Wecdin. 
81  Wash.  06,  142  Pac.  453;  Hulet  v. 
Wishkah  Boom  Co.  54  Wash.  510, 132  Am. 
St.  Hep.  1127,  103  Pac.  814 ;  Fidalgo  Isluni? 
Canning  Co.  v.  Womer,  29  Wash.  503,  89 
Pac.  1121;  Slate  ex  reL  Sylvester  v.  Su- 
perior Ct.  60  Waah.   279,  111  Pac.  19. 

The  state  had  the  power  to  absolutely 
prohibit  employing  motor  vehicles  in  the 
occupation   in  question. 

People  V.  Rosenheimer,  209  N.  Y.  115. 
46  L.R.A.(X'.S.)  077,102  N.  E.  530,  Ann. 
Caa.  1915A,  161;  Commonwealth  v.  Kin'js- 
bury,  109  Masa.  542,  L.R.A.1015E,  2ti4. 
127  Am.  St.  Rep.  513,  85  K.  E.  848;  State 
V.  Mayo,  106  Me,  62,  26  L.R.A.(N.S.)  502. 
75  All.  295,  20  Ann.  Cas.  512;  Hut>lon  v. 
Des  Moines,  176  Iowa,  455,  156  K.  W.  SS3: 
Cummins  v.  Jones,  70  Or.  276,  155  Pac. 
171;  Le  Blanc  v.  New  Orleans,  1381.^.  243, 
70  So.  212;  Es  parte  Dickey.  76  W.  Va. 
576.  L.R.A.1916F.  840,  P.UJt.l915E, 
03.  85  S.  E.  781;  Re  Lee.  28  Cal.  App.  719, 
153  Pac.  092;  Public  Service  Gommiasion 
v.  Booth,  170  App.  Div.  590,  P.U.R. 
1916A,  955.  156  N.  Y.  Supp.  140;  Memphis 
Street  R.  Co.  v.  Rapid  Transit  Co.  133 
Tenn.  99,  L.K.A.1916B,  1143,  P.U.R. 
lOieA,  834,  170  S.  W.  635.  Ann.  Caa. 
1917C,  1045;  DcBscr  v.  Wichita,  99  Kan. 
820,  L.R.A.1916D,  246,  153  Pac.  1194; 
State  V.  Pitney,  79  Wash.  608,  140  i'ac. 
918,   Ann.    Cas.   1916A,   209. 

Messrs.  K.  W.  Greene  and  Morris  J 
Schwartz,   for  respondents: 

The  state  bond  does  not  cover  injury  to 
property. 

3  Sutherland,  Damages,  p.  2754;  Aruour 
ft  Co.  V.  Western  CMistr.  Co.  36  Wash. 
529,  7S  Pac.  1106;  Simpson  Li^cging  Co.  v. 
American  Bonding  Co.  76  Waah.  533,  137 
Pac  127;  Salo  v.  Pacific  Coast  Casualty 
Co.  96  Wash.  110,  L.RA.1917D,  813.  183 
Pac.  384;  BarUett  v.  I^nphier,  S4  Waah. 
354,  1C2  Pac.  532;  Bogdan  v.  Pappas,  95 
Wash.  57B,  164  Pac  208. 

One  competitor  cannot,  in  an  injunction 
proceeding,  test  t^e  rights  of  a  rival  act- 
ing under  a  license  or  francliise. 

Franklin  Trtiet  Co.  v.  Peninsular  Purs 
Water  Co.  89  C.  a  A.  49,   161   Fed.   SfiS; 
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JiMket  StTMt  R.  Co.  T.  Central  R.  Co.  51 
(.'•I.  5S3;  Coffeyville  Min.  A,  Qaa  Oo.  v. 
Cilizens'  Natuml  Omb  i  Min.  Co.  66  Ean. 
^6.  40  Pic  326;  Mamphia  Street  R.  Co. 
\.  Rapid  Transit  Co.  133  TecD.  6&, 
L.R.A.19ieB,  1150,  P.U.R1916A,  634, 
170  S.  W.  S36,  Aan.  Caa.  IBITC, 
1046;  Genera-Seneoa  Electric  Co.  v. 
Kcouomio  Power  &.  Conatr.  Co.  136 
App.  Div.  219,  120  N.  Y.  Supp,  B2«i  New 
Hartford  Water  Co.  i.  Village  Water  Co. 
^7  Conn.  183,  67  Atl.  368;  Amuaeinent 
:S;ndicat?  Co.  v.  Topeka,  06  Kan.  601,  74 
?ac.  606;  Baxter  Tclepii.  Co.  v.  Cherokee 
Coimtv  Mut.  Teleph.  Aaso.  94  Kan.  160, 
Ut.A!l016B,  1083,  140  Pac.  324;  Atebi- 
M)B.  T.  &  S.  F.  R.  Co.  T.  General  Electric 
R-Co.  60  CCA.  424,112  Fed.  689;  Doane 
T.  Lake  Street  Elev.  K.  Co.  166  ill.  510,  36 
L.R.A.  07,  56  Am.  St.  Rep.  266,  46  N.  E. 
520;  Atty.  Gen.  y.  Utica  Ini.  Co.  2 
Jdins.  Ch.  370;  Cumberland  Gaslight  Co. 
V.  West  Virginia  t  M.  Gaa  Co.  182  Ked. 
««T;  Chicago  Teleph.  Co.  v.  Northwestern 
Teleph.  Co.  199  111.  324,  65  N.  E.  339;  1 
High,  Inj.  4th  ed.  861;  American  Teleph. 
t  Teleg.  Co.  v.  Morgan  t.'onntv  Teleph.  Co. 
138  Ala~  697,  100  Am.  St.  Rep.  53,  36  So. 
178. 

A  public  aerrice  corporation  cannot,  in 
protection  of  its  own  treasury,  seek  to  act 
as  guardian  of  the  public  good  by  elim- 
inating ccnnpetitiou  from  the  deld, 

Cbriatopher  &  T.  Street  R.  Co.  v.  Central 
CroMtown  K.  Co.  67  Barb.  315;  Wataon  v. 
Fairmont  &  Suburban  R.  Co.  49  W.  Va. 
5£S,  39  B.  E.  103. 

A  suit  by  the  proeecuting  attorney  was 
the  proper  remedy. 

State  ex  rd.  Atty.  Qea.  v.  Seattle  Ga«  & 
Electric  Co.  26  Waeh.  488,  68  Pac.  946,  70 
Pae.  114;  State  ex  rel.  White  v.  Point 
Bcberta  Reet  Fish  Co.  42  Waah.  409,  85 
Pac  22. 

Nothiag  which  is  doae  or  maintained 
under  the  express  authority  of  a  atatnte 
can  be  deemed  a  nuisance. 

Jaoobs  T.  Seattle.  93  Wash.  171, 
LR.A.1917B.  329,  160  Pac.  299;  Burbank 
T.  Bethel  Steam  Mill  Co.  75  Me.  373,  46 
iSL  Rep.  400;  Brigtatman  t.  Bristol,  65 
Me.  426,  20  Am.  Rep.  711;  Whitmore  v. 
Blown,  102  Me.  47,  B  I*R.A.(N.8,t  668, 
1£0  Am.  St.  Rep.  464,  S5  AtL  516;  St. 
Johns  T.  McFarUn,  33  Mich.  72,  20  Am. 
Bep.  671;  Mancheatcr  r.  Smyth,  64  N.  H. 
380,  10  Atl.  700;  Coffeyrille  Min.  &  Gaa 
Co.  r.  CitiEcns'  Natural  Gaa  &  Min.  Co. 
53  Kan.   173,  40  Pac.  328. 

If  on  indiTidusl  claims  damages  for  in- 
juries caused  by  a  public  nuisanoe,  he  has 
a  csnae  of  action  only  when  he  is  apeci- 
allr  injured    by   it    as  a    public 

6awd«n    T.  Lewis.   13  R.   I.  169,   43 
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Sep. 21;  Macomber T.Nichols, 34  Mich. 212, 
22  Am.  Rep.  522;  Aniusement  Syndicate 
Co.  T.  Topek&,  08  Kan.  801,  74  Pac.  006; 
Fort  Plain  Bridge  Co.  v.  Smith,  80  N.  Y. 
44;  American  Teleph.  &,  Tdeg.  Co.  V.Mor- 
gan County  Teleph.  Co,  138  Ala.  597.  100 
Am.  St.  Rep.  dA,  36  So.  178;  Louisville 
Athletic  Club  v.  Nolan.  134  Ky.  220.  28 
UR.A.(N.S.l  lOlB,  119  S.  W.  600;  Church 
of  Jesus  Christ  of  U  D.  S.  v.  Oregon  Short 
Line  R.  Co.  36  Utah.  238,  23  L.R.A.fN.S.) 
800,  140  Am.  St.  Kep.  819,  103  Pac.  243: 
Gslveston,  H.  &  S.  A.  B.  Co.  v.  De  Groff, 
103  Tex.  433,  21  URA(N.S.)  740,  118 
S.  W.   134. 

Stich  an  action  cannot  be  maintained  by 
a   private   individual. 

People  ex  rel.  L'Abbe  v.  District  Ct.  26 
Colo.  386,  46  L.R.A.  650,  68  Pac.  604; 
State  ex  rel.  Hevnolds  v.  Capital  City 
Dairy  Co.  62  Ohio  St.  123,  66  N.  E.  651; 
State  v.  O'Leary,  1.35  Ind.  626,  52  L.R.A. 
299,  58  N.  K.  703;  State  ex  rel,  Vance  v. 
Crawford,  28  Kan.  726,  42  Am.  Rep.  182; 
Remington  v.  Foster,  42  Wis.  608. 

FDllerton,  J.,  delivered  the  opinion  of 
the  court! 

Ihe  appellant,  as  plaintiff,  began  this 
action  in  the  court  below,  seeking  injunc- 
tive reiief.  It  divided  its  complaint  into 
two  causes  of  action.  In  the  lirit  it  al- 
leged in  substance  that  it  now  is,  and  that 
it  and  its  predecessor  in  interest  for  many 
years  past  have  been,  operating,  under 
valid  franchises  having  many  years  yet  to 
run,  a  system  of  street  railways  for  carry- 
ing passengers  in  the  city  of  Bdlingham, 
which  it  haa  conatrui^ted  and  equipped  at 
&  coat  exceeding  $1,000,000;  that  it  oper- 
ates  its  street  cars  on  convenient  sehedulea, 
in  compliance  with  its  franchises  and  the 
l&wB  of  the  city  of  Bellingham  as  expressed 
in  its  ordinances  and  the  laws  of  the  state 
of  Washington  as  expressed  in  its  statates, 
and  will  ctHitiane  to  do  so  unless  compelled 
to  cease  operations  through  losses  caused 
it  by  the  action  of  the  def  aidants ;  that  the 
city  of  Bellingham  enacted  an  ordinance 
which,  amon^  other  things,  dsdnes  jitney 
bus  operation,  prescribes  an  occupation  tAX 
for  each  bus  and  each  driver  thereof,  and 
makes  it  unlawful  to  engage  in  that  busi- 
ness wiUiout  obtaining  a  license  and  per- 
mit so  to  do;  that  none  of  the  defendants 
have  complied  with  the  requirements  of 
the  ordinances;  that  they  have  been,  for 
many  months  prior  to  the  filing  of  tbe 
complaint,  using,  operating,  and  driving 
motor  propelled  vehicles  as  jitney  busses  in 
violation  of  tbe  ordinance,  and  in  diare- 
gard  of  its  provisions,  and  in  such  manner 
as  to  ctmstitute  a  nuisance;  Idiat  tfaslr 
action  is  specially  iujurious    to  tbe  plain- 
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tut,  in  Uiat  they  run  at  eiceisiTe  rates  of 
speed  and  dart  in  front  of  the  plaintiff's 
cars,  thuB  compellin;;  tliem  to  stop  sudden- 
ly to  avoid  collifioita ;  that  they  run 
dangerously  close  to  the  cars  whm  stopped 
to  receive  and  discharge  pasaengers,  thus 
endangering  the  lives  of  Buch  passengers; 
tliat  they  pick  up  ajid  carry  passengers 
who  would  otHerwiae  ride  on  the  plain- 
tiff'a  cars,  thus  causing'  a  loss  of  revenue 
from  $75  to  tlOO  per  day;  that  if  the  oper- 
ation of  the  defendants  is  permitted  to  con- 
tinue the  losses  suffered  by  the  plaintiff 
will  compel  it  to  cease  operating  its  street 
cars,  to  its  irreptirable  loss  and  damage 
and  to  the  damage  of  the  people  of  the 
city  of  Beltingham.  The  second  cause  of 
action  sets  forth  the  same  state  of  facts 
as  the  first,  with  the  exception  that  the 
law  alleged  to  be  violated  by  the  defend- 
autt  is  chapter  G7  of  the  acts  of  the  legis- 
lature of  the  state  of  Washington  for  the 
year  11115,  in  that  they  have  not  procured 
and  filed  the  bond  therein  required  as  a 
condition  precedent  to  the  operation  of 
motor  propelled  vehicles  in  cities  of  the 
lirst  class.  On  filing  its  complaint  tiie 
plaintiff  sought  a  temporary  injunction, 
which  was  granted  upon  its  second  cause 
of  action  and  denied  as  to  the  first.  The 
defendants  then  demurred  to  the  com- 
plaint, which  demurrer  being  overruled 
they  answered,  making  certain  denials  and 
setting  up  four  affirmative  defenses. 

In  the  first  affirmative  defense  it  is  al- 
leged that  the  defendants  operate  their 
motor  propelled  vehicles  as  automobiles 
for  hire,  and  not  as  jitney  busses  or  auto 
stages;  that  they  operate  botli  within  and 
without  Uie  city  of  Bellinghara  and  in  part 
on  streets  and  higliways  not  covered  by 
the  plaintiff's  railway  tracks;  that  they 
have  procured  and  operate  under  "For 
Hire"  licenses  from  the  state  of  Washing- 
ton issued  pursuant  to  chapter  142  of  the 
Session  L«.wb  of  lOIo,  snd  have  obtained 
and  hold  "taxi"  licenses  from  the  city  of 
BsUingfaam;  that  to  confine  their  business 
within  the  scope  of  the  ordinance  set  forth 
in  the  plaintiff's  complaint  nouM  render 
the  business  unproHtable;  and  "allege  and 
aver  that  plaintiff  well  knows  that  the 
business  of  the  defendants  and  each  of 
them  would  be  utterly  and  totally  de- 
stroyed if  defendants  entered  into  the  con- 
tract and  agreement  with  the  city  of  Bell- 
ingham  prescribed  in  said  alleged  ordi- 
nance;" and  that  the  sole  object  and  pur- 
pose of  plaintiff  in  prosecuting  this  action 
is  to  attempt  to  compel  the  defendants, 
through  litigation,  to  abandon  their  busi- 
ness. In  the  second  def»ise  the  matters 
set  forth  in  the  first  are  adopted  and  made 
a  part  thereof  by  reference.     It  is  then  al- 
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leged  that  the  nature  of  the  bnainesa  car- 
ried on  by  the  def»idanta  is  a  public  serr- 
ice  in  the  line  of  transportatitm  for  hire 
to  the  public  generally;  that  the  defend- 
ants and  each  of  them,  in  rendering;  euch 
service,  use  the  public  highways  of  the 
city  of  Beltingham  and  Whatcom  county 
generally;  that  pursuant  to  the  Conatita- 
tion  and  the  laws  of  the  state  of  Waafaing- 
ton  municipal  corporations,  including  cities 
of  the  first  class,  are  prcdiibit«d  from 
granting  exclusive  franchises  and  monop- 
olies; and  that  the  ordinance  set  forth  in 
the  plaintiff's  complaint  grants  an  ex- 
clusive franchise  and  monopoly,  and  was 
not  otherwise  passed  pursuant  to  the  char- 
ter of  the  city.  The  third  defense  refers 
to  and  adopts  by  reference  the  a[Itf[ationB 
of  the  first  and  second  defenses,  and  sets 
up  as  new  matter  the  inability  of  the  de- 
fendants at  any  reas<Hiable  cost  to  produce 
the  bonds  required  by  chapter  57  of  the 
Laws  of  1S15.  The  fourth  affirmative  de- 
fense adopts  and  incorporates  therein  by 
reference  tlie  allegatiMis  of  the  three  pre- 
ceding defenses,  and  further  seta  np  that 
the  plaintiff  itself  operates  motor  propelled 
v^iolea  in  the  city  of  Bellingham  in  vio- 
lation of  law;  that  it  entered  into  agree- 
ments with  certain  of  the  respondents  un- 
der which  the  differences  between  them 
concerning  their  several  rights  might  be 
tested  in  the  courts,  which  the  plaintiff 
violated,  and  avers  that  for  theee  reasons 
it  is  not  in  court  in  its  present  action  wiUi 
clean   bands. 

Demurrers  were  interposed  by  the  plain- 
tiff to  the  several  afBmtativs  defenses. 
These  were  sustained  in  part  and  over- 
ruled in  part,  whereupon  the  plaintiff  filed 
a  reply  containing  admissions  and  denials 
and  new  matter  in  explanation  and  avoid- 
ance. A  demurrer  to  much  of  the  new 
matter  was  interposed  by  the  defendants, 
on  which  no  separate  mling  was  made  by 
the  oourt.  The  parties  thereupon  entered 
into  the  following  stipulation; 

"It  is  stipulated  betve^i  the  parties 
hereto  by  their  respective  attorneys  as  fol- 

"11)  It  is  the  contention  of  Uie  defend- 
ants that  the  bond  required  to  be  filed  with 
the  secretary  of  state  by  chapter  57  of  t^e 
legislative  acts  of  the  state  of  Washington 
for  the  year  1015  is  to  secure  agaJnst 
personal  injury  only,  and  that  the  plaintiff 
is  not  a  beneficiary  in  any  bond  required 
to  be  filed  by  each  act,  and  (a)  Uiat  by 
reason  thereof  the  plaintiff  Is  not  entitled 
to  maintain  the  second  cause  of  action  set 
forth  in  its  complaint,  as  the  tacts  thw^n 
alleged  are  insufficient  to  conatitnte  a 
cause  of  action,  and  (b)  that  for  the  same 
reason,   since   Ordinance  2fi43   makes   it  a 
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cmdilion  picced«nt  to  the  luamnM  ot  a, 
jitnty  boB  license,  as  well  as  to  tlte  issn- 
ance  of  a  driTer'e  pemiit,  that  the  mppH- 
cant  BQKt  have  fint  filed  the  bond  and 
obtained  the  pennit  required  by  sueh  act 
of  the  l^slatuTB,  the  plaintiff  is  not  en- 
titied  to  maintain  the  firet  canse  ol  action 
wt  lorth  in  ita  complaint,  as  the  facte 
tfaerein  alleged  are  ineufficient  to  consti- 
tute a  cause  ot  action. 

"(2)  It  is  tlia  eoatentioB  of  the  plain- 
tiff that,  irreepeetiTe  of  whether  such  bend 
is  to  secure  sjsainst  personal  injurj  only, 
sad  irrespective  of  whether  the  plaintiS 
is  or  is  not  »  benefloiary  in  any  bond  re- 
quired to  be  filed  with  the  secretary  of 
■tste  by  chapter  57  of  the  legislatiTe  acts 
iif  the  state  of  Washington  for  the  year 
1016,  the  plaintiff  is  entitled  as  a  matter 
of  law  upon  the  facte  allq^ed  in  its  eom- 
plaint  and  in  its  reply  to  the  dcfendanta' 
■mended  answer  to  maintain  each  of  the 
caueea  of  action  set  forth  in  its  complaint, 
ud  that  the  facts  alleged  in  each  are  sui- 
flcient  to  constitnt*  respectively  a  first  and 
Kcond  cause  of  actim  as  set  forth  in  sueh 

"(3)  Should  the  court  be  of  the  opinion 
that  the  cmtoitioDS  of  the  defendants  ae 
eet  forth  in  f  1  hereof  are  well  foonded  in 
law,  it  may  treat  the  demurrers  of  the  de- 
fendants to  the  'Reply  to  Amended  Answer* 
ifited  under  one  cover  October  5,  IttlS)  as 
s  demarrer  to  the  complaint  and  rt^ly, 
■nd  in  the  event  meh  contentions  of  the 
defendants  and  such  demurrers  are  soe- 
tained,  that  the  plaintiff  be  allowed  an  ex- 
ception aa  to  Mdi  conteiiti<m  and  each 
demnrrer  snstalued,  a»  wdl  as  an  excep- 
tion to  the  conrt'e  failure  to  enstain  ti« 
rontentlon  of  the  plaintiff  set  forth  in  ^  £ 

"(4)  Should  the  Murt  be  of  the  opinion 
that  the  contentione  of  the  defendants  ae 
Mt  forth  in  f  1  hereof  are  not  well  founded 
in  law,  but  that  the  contention  of  the 
plsintitr  as  set  forth  in  1  2  hereof  is  well 
founded  in  law,  and  should  the  court  over- 
rule such  contentions  of  the  defendantB 
and  each  detnurrerH,  an  exception  is  to  be 
allowed  to  the  defendants  as  to  each  con- 
tratloa  and  each  demurrer  so  overruled, 
Si  well  as  an  exception  to  the  court's  fail- 
ure to  snetain  tbe  contentions  of  the  de- 
fendsnte  as  set  forth  in  ^  1  hereof. 

"(5)  This  etlpnlatimi  is  entered  into  in 
order  to  furnish  to  the  defendants  the  op- 
portunHy  of  speedily  presenting  to  the  trial 
court  tbe  disposition  of  this  case  independ- 
nit  of  technicalities  on  what  defendente 
Mntend  to  be  a  eontrolling  question  of  law, 
n-ith  the  right  in  either  party  to  except 
ind  timely  appeal   to  the  supreme  court." 

The   cause  was  then    submitted  to  t^ 
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judge  of  tjie  superior  court  on  the  [dead- 
iaga  as  supplemented  by  the  stipulation, 
and  the  following  judgment  entered ;  "On 
tliis,  the  14th  day  of  October,  Ifllfl,  this 
cause  coming  on  for  the  entry  of  this  or- 
der, plaintiff  appearing  by  Newman  ft 
Klndall  and  C.  W.  Hon-ard,  its  attorneys, 
and  all  of  the  defendants,  excepting  the 
defendant  A.  L.  Allen,  appearing  by  Morris 
J.  Schwarta  and  Craven  ft  Qreene,  their 
attorneys,  and  the  court  having  examined 
the  stiputstion  between  the  plaintiff  and 
all  of  the  defendants  I  excepting  the  de- 
fendant A.  L.  .Allen,  which  stipulation  was 
died  bereiu  cm  the  14th  day  of  October, 
lUie,  and  the  court  being  of  the  opinion 
that  the  contentions  of  such  defendants  as 
set  forth  in  ^i  1  of  such  stipulation  are 
well  founded  in  law,  nuetains  tke  same, 
and  pursuant  to  the  third  paragra|di  of 
such  stipulation  treats  the  demarrere  of 
Buch  defendants  to  the  'Reply  to  Amended 
Answer'  (filed  under  coe  cover  October  6, 
]91S|  as  a  demurrer  to  the  complaint  and 
reply  and  hereby  suetains  such  demurrers 
and  each  of  tbe  same,  to  all  of  which  tile 
plaintiff  asks  and  is  severally  allowed  an 
exception,  includinir  a  eeparate  exception 
to  the  failure  of  Uie  court  to  sustain  the 
plaintifTs  contention  set  forth  in  f  2  of 
such  stipulation,  and  inclndiag  a'  separate 
exception  to  tbe  euetaining  of  such  oonten- 
tlous  of  su^  defendants,  and  a  eeparate 
exception  to  the  EUStaining  of  eadi  sepa- 
rate demurrer  considered  as  addressed  to 
both  the  complaint  and  reply.  Tbe  ^aln- 
tiff  now  electing  in  open  court  to  stand 
on  such  complaint  and  reply  and  defining 
to  further  plead,  it  is  by  the  court  ordered 
that  plaintifTi  action  be  and  the  same  is 
hereby  dismiseed  at  plaintifTe  ooete  in  the 

enm  of  C to  be  taxed  by  the  clerk  of 

this  court." 

The  plaintiff  appeals. 

From  the  recitals  in  the  stipulation  and 
judgment  it  is  gathered  that  the  trial  oourt 
rested  its  conclusion  on  the  ground  that 
neither  of  the  causes  of  aetimi  set  ont  in 
the  plaintiff's  complaint  stated  a  canse  of 
action  because  tbe  plaintiff  was  not  a  ben- 
eficiary of  the  bosd  required  by  statute  to 
be  given  by  operators  of  motor  propelled 
vehicles  carrying  passengers  for  hire  In 
cities  of  the  first  class  as  a  conditioR 
precedent  to  such  operation.  The  reaaon- 
Ing  seems  to  be  that,  since  the  btmd  re- 
quired to  be  executed  by  the  operators  of 
jitney  busses  in  tie  class  of  dtiea  named 
is  only  for  the  protection  against  personal 
injuries  of  passengers  cerrjed,  the  plain- 
tiff, as  an  operator  of  a  different  mode  of 
earriage,  has  no  interest  therein,  and  can- 
not for  that  reason  oomplain  of  a  violation 
of   the   statute   or   ordinance.      But  it  haa     . 
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seemed  to  iu  that  this  reasoning  does  i 
meet  the  actual  cause  of  action  set  forth 
the  complaint,  la  substsjice  the  cavae  of 
action  Mt  forth  ie  that  the  plaintiff  has  a 
franchiae  nuthorizing  it  to  operate  a  street 
«ar  syatem  in  the  city  of  Bellingham  by 
which  it  cwries  pasnengers  for  hire;  that 
the  defendants  engage  in  the  busineas  of 
carrying  paseengers  for  hire  in  the  same 
eil^  in  violation  of  both  the  oTdinaoces  of 
the  eitj  and  the  slate  statutes ;  and  that 
eueh  operation  is  speciallj  injurious  to  the 
plaintiff  as  it  deprives  it  of  revenues  which 
it  would  otherwise  receive.  The  actual 
<|Uestion  presented,  therefore,  is.  Do  these 
faota  entitle  the  plaint ilT  to  injunctive 
relief  t 

It  is  our  opinioD  that  a  cauM  of  action 
is  stated  in  each  of  the  separate  causes  of 
a«U(»  eet  forth  in  the  complaint,  and  this 
for  at  least  two  reaBODs:  First,  the  plain- 
tiff has  a  franchise  panted  it  by  the 
sovereign  power,  authorizing  it  to  carrj 
passengers  for  hire  on  the  streets  of  the 
city  of  BelUngham.  This  franchise  is 
property,  and  any  unlawful  interference 
therewith  is  actionable.  It  is  true  the 
franchise  is  not  exclusive  in  the  sense  that 
the  sovereign  power  may  not  grant  a  sim- 
ilar right  to  another,  but  it  is  exclusive 
against  anyone  who  assumes  to  exercise  the 
privilege  of  carrying  passengers  in  the  ab- 
senoe  of  authority  or  in  defiance  of  the 
lawa  regulating  the  privilege.  Xo  do  so 
is  Dulawful,  and  since  the  plaintiff  is  in- 
juriously affected  thereby,  it  is  entitled  to 
injunctive  relief.  Memphis  Street  S.  Co. 
V.  Rapid  Transit  Co.  133  Tenn.  99,  I*R.A. 
1916B,  1143,  P.U.R.lfllBA,  834.  179  S.  W. 
636,  Ann.  Cas.  191TC,  104di  Walker  v.  Arm- 
strong, 2  Ean.  laB;  Patterson  v.  Wollmann, 
a  N.  D.  a08,  33  L.R.A.  538,  67  N.  W.  104O; 
Boston  i.  L.  R.  Corp.  v.  Salem  &  L.  R.  Co. 
2  Gray,  1 ;  Tulsa  Street  R.  Co.  v.  Oklahoma 
Union  Traction  Co.  27  Okla.  339,  113  Pac. 
180;  Memphis  Street  R.  Co.  v.  Rapid  Trans- 
it Co.  138  Tenn.  5^4,  IDS  S.  W.  %S0;  Me- 
iJuiUin,  Hun.  Corp.  g  1771;  6  P<»n.  Eq. 
Jur.  fg  5S3,  584. 

Again,  to  engage  in  any  form  of  business 
in  defiance  of  laws  r^^ulating  or  prohibit- 
ing the  busineas  is  a  nuisance  per  se,  and 
a  paraon  so  engaging  therein  may,  in  this 
jurisdiction,  be  enjiHned  from  so  doing  by 
anycMie  suffering  a  special  injur;  thereby. 
Rem.  Code,  g§  943,  U*,  8316;  Carl  v.  West 
Aberdeen  I«nd  k  Improv.  Co.  13  Wash. 
616,  43  Pae.  890;  IngersoH  v.  Rouaaeau,  35 
Wash.  92,  76  Pac.  513.  1  Ann,  Cas.  35; 
Sholin  V.  Skamania  Boom  Co.  56  Wash. 
303,  28  L,R.A.(N.8.)  1(1.t3,  105  Pac.  632; 
Ingalle  v.  Eastman,  CI  Wash.  280,  112  Pac 
372;  Cunningham  v.  W'eedin,  81  Wash.  96, 
142  Pac.  463.    And  such  an  action  will  lie ' 
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■  even  though  there  may  be  for  the  wrong 
I  committed  the  legal  remedy  ot  arrest  and 
punishment.  City  Cah,  Carriage  t  Trans- 
fer Co.  V.  Hayden,  73  Wash.  24,  L.RJL 
1B15F,  726,  131  Pa^.  472,  Ann.  Cas.  1814D, 
731;  Huntworth  v.  Tanner,  87  Wad.  670. 
162  Pac  628,  Ann.  Cas.  1917D,  676;  State 
ex  rel.  Berry  v.  Superior  Ct.  92  Wash.  16, 
169    Pac.    92. 

These  conclusions,  it  is  plain,  require  a 
revenuil  of  the  judgment  in  so  far  as  it 
is  founded  upcm  the  ineufflcimcy  of  the 
facts  stated  in  the  complsjnt.  The  respond- 
ents, however,  suggest  other  matters  ap- 
pearing on  the  face  of  the  pleadings  whieh 
are  thought  to  require  an  affirmance,  and 
these  it  is  proper  to  briefly  notice.  It  is 
asid  that  tha  respondents  are  operating 
lawfully  within  the  city  of  Bellingfaam  in 
virtue  of  having  taken  out  "For  Hire"  li- 
censes under  chapter  142  of  the  Iaws  of 
1015,  and  of  having  obtained  a  permit  to 
operate  in  the  city  of  Bellin^am  under  an 
ordinance  of  t^t  city.  But  the  "For  Hire" 
license  alone  does  not  pormit  the  carrying 
of  passengers  in  motor  propellod  Tehtelee  in 
cities  of  the  first  class.  Before  that  privi- 
lege is  authorised  a  bond  must  be  furnished 
and  a  permit  obtained  pursuant  to  t^apter 
57  of  the  statutes  of  the  same  year.  Nm- 
is  the  latter  statute  inapplioahle  because  the 
respondents  do  not  operate  on  fixed  routes, 
or  because  they  charge  different  rates  of 
fare  for  different  distanoes,  or  beeanse  they 
sometimes  carry  passengers  across  the 
boundary  lines  of  the  city.  The  prohibition 
is  agaiut  carrying  paBsengers  within  a  city 
of  the  firet  class  in  the  v^icles  named,  and 
is  operative  so  long  as  the  passenger  is 
being  carried  therein  in  the  prohibited  ve- 
hicles, no  matter  over  what  route,  for  what 
fare,  or  to  what  destination.  Nor  does  the 
permit  obtained  from  the  city  authorize 
such  carriage.  If  it  purports  so  to  do,  it 
is  not  only  in  violation  of  the  statute  laat 
referred  bo,  but  ia  in  violation  of  the  later 
ordinance  upheld  by  this  court  in  the  case 
ot  Allen  V.  Beltin^mm,  95  Wash.  12,  163 
Pac  18. 

Again,  it  is  said  that  the  bond  required 
by  the  atntute  is  impoasible  of  procurement. 
This,  however,  is  not  an  admitted  fact  in 
the  record.  While  it  is  ao  alleged  in  one  of 
the  affirmative  answers,  it  is  denied  in  the 
reply,  and  as  the  caae  now  stands  is  not  to 
be  taken  as  true.  But,  conceding  it  to  be 
true,  it  would  Dot  constitute  a  defense. 
This  we  have  held  in  the  recent  case  of  Had- 
fleld  V.  Lundin,  98  Wash.  657,  168  Pac 
516. 

Finally,  it  is  said  that  the  damagee  al- 
Isgsd  are  not  special  within  the  meaning  of 
the  rule  permitting  injunctive  relief  against 
ons   who   unlawfully    interferes   with    the 
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property  righta  of  another.  If  tre  have  cor- 
rectly raxight  the  respondents'  meaning,  the 
abjection  i>  that  loMes  inflicted  upon  the 
plaintiff  are  incidental  rather  than  direct, 
since  there  it  no  actnal  injury  to  its  phjsi. 
etl  property.  But  the  mle  is  not  so  nar- 
nnr  as  the  objection  aisninea.  The  sole  in- 
tone of  the  plaintilTa  buaineaa  ia  derived 
froin  the  fares  collected  of  paisengers  whom 
it  carries,  and  any  deprivation  oi  thpge 
(ares  ia  aa  interference  with  ita  property, 
"Tongful  and  subject  to  be  reatrained  by 
injunction  it  the  interference  ia  in  viola-  I 
tion  of  positive  law  M'  otherwise  witliout  ' 
le^l  right.  Such  is  the  effect  of  our  deci-  \ 
sions  in  Cherry  Point  Fish  Co.  v.  Nelson,  • 
25  Waah.  65S,  M  Pac.  65,  and  Ingsrsoll  I 
V.  Rouaeeau,  36  Wash.  98,  76  Pac.  513,  1 
Ann.  Caa.  36,  and  the  point  was  directly 
M  ruled  in  the  case  cited  from  the  Tennes- 
»eo  reporta. 

Since  there  must  be  &  Teversal,  it  remains 
to  inquire  what  form  of  judgraent  shall  be 
directed.  As  to  the  second  cause  of  ac- 
tion it  is  plain  that  the  affirmative  matter 
in  tlie  answer  ctHistitntes  no  defense,  since 
it  is  admitted  tluLt  the  Imnd  required  by 
the  statute  therein  set  forth  has  not  been 


procured  by  Ihe  defendants,  and  since  such 
»,  bond  is  required  by  carriers  of  pasiongcra 
in  cities  of  the  first  tlass  in  motor  propelled 
vehicles,  whatsoever  may  lie  the  form  of 
such  carriage.  As  to  the  cauae  of  action 
founded  upon  the  city  ordinance,  a  defenae 
ia  stated,  dince  the  ordinance  is  directed 
against  jitney  bus  operatios,  and  the  re- 
spondents have  denied  that  they  openitQ 
their  vehicles  at  jitney  busses,  as  snch 
operation  is  delined  in  the  ordinance.  Our 
conclusion,  therefore,  is  that  the  temporary 
injuiiclion  issued  sboiild  be  kept  in  foroe 
until  such  time  as  the  defendants  comply 
with  Die  bonding  statute  and  m&ke  a  ahow- 
ing  of  Kuch  compliance  to  the  trial  court. 
As  to  the  first  cause  of  action,  the  iscne  of 
fact  suggested  maj'  be  tried  out  and  a  judg- 
ment entered  in  accordance  with  the  fact 
as  it  may  be  then  determined. 

The  judgment  entered  is  reversed,  and  the 
cause  remanded,  with  instructions  to  pro- 
ceed as  herein  directed. 

Mount,    Parker,    and    Holcomb,    J  J., 
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Earlier  caoee  covering  Um  qoestioa  on* 
der  annotation  will  be  found  in  notes 
to  Dickey  v.  Davis,  LlE.A.1915F,  840; 
MemphiB  T.  State,  L.R.AJ916B,  1151, 
and  Hadfteld  v.  Ltmdin,  Ii.B.A.1918B, 
009. 
Diserl^Jaatlam  and  elassUeatlon. 

Supplementing  note   in  L.R.A.1918B, 
913. 

An  ordinance  which  discriminates 
against  aliens  by  refusing  licenses  to 
run  jitnej-s  through  ita  streets  for  the 
carriage  of  passengers  is  coustitutionaL 
Morin  V.  Nunan  (1918)  —  H.  J.  L.  — , 
103  Atl.  378. 
WMcaaltT  «f  llMJtas  to  ovorsi*  Htutr- 

Supplementing  notes  in  L.R.A.1916B, 
1157,  and  L.E.A.1918B,  914. 

A  coipoiation  operating  a  motor  car 
for  transportation  of  paasraigers  far 
hira  in  and  between  several  towns  may 
be  required  to  take  out  a  license  to 
operate  in  the  streets  of  one  of  such 
towns,  although  a  license  has  been  t^en 
out  at  its  principal  place  of  busiaoaa, 
Opdyke  v.  Annistoa  (1918)  —  Ala.  App. 
-,  78  So.  634. 
SeKtilAtloiia   as  to  lleeB**  f»es. 

Supplementing  notes  in  L.R.Aa916B, 
1157,  and  L.R.A.MISB,  914. 

The   requirement  of  the  ])ayment  of 
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$5  for  each  license  issued  is  not,  as  a 
matter  of  law,  a  tax  on  property  rather 
than  a  fee.     Com.  v.   Slocum   (Uus.) 

Nor  is  such  a  fee  excessive  in  view  of 
the  normal  expenses  incidental  to  the 
system  of  registration  and  inspeetion  es- 
tnblished  by  the  ordinance.    Ibid. 

A  license  fee  required  of  the  operator 
of  a  jitney  bus  is  not  an  occupation  tas. 
Ex  parte  Parr  (1918)  —  Tet  Crim.  Rep. 
~,  200  S.  W.  404. 

Ab  ordinance  regulating  jitney  busses 
is  not  invalid  because  of  tiie  authority 
therein  given  to  revoke  a  license  to 
operate  a  jitney,  granted  in  accordance 
with  ita  provisions.  Ibid. 
BesnlaitioB   as   to   bonds. 

Supplementing  notes  in  L.R.A.1616B, 
1158,  and  L.R,A.1918B,  914. 

The  requirement  of  a  mnniclpal  ordi- 
nance that  the  licensee  of  a  motor  vehi- 
cle used  for  the  transportation  of  pas- 
sengers for  hire  shall  furnish  a  bond  in 
the  penal  sum  of  $1,0Q0  for  the  benefit 
of  those  who  may  be  injured  by  the 
carelessness  of  the  licensee  or  his  em- 
ployees is  not  unreasonable.  Com.  v, 
Slocum  (1918)  230  Maas.  180,  119  N.  £. 
687. 

Nor  is  the  requirement  that  an  apfdi- 
cant  for  a  license  to  operate  a  jitney  . 
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Bhall  furnish  a  bond  in  the  sum  of  $10,- 
000  unreaaon&ble.  Es  parte  Parr  (T«X.) 
supra. 

Nor  is  the  power  vested  is  the  city 
treasurer  to  require  a  further  surety  or 
sureties  upon  the  bond,  after  determiD- 
ing  that  the  exialing  sureties  are  iuaufQ' 
cient,  open  to  sound  objection.  Com.  v. 
Slocum  (Haso.)  supra. 

See  also  Puget  Sound  Tractiok, 
LiOHT,  &  P.  Co.  V.  Qrassmey^  ante, 
469,  aa  to  validity  of  regulation  requir- 
ii^  bond  and  eSeet  of  inability  to  pro- 
cure bond. 
BeKolB'UonSt    routes,    laliedales,    ftad 

Supplementing  notes  in  L.R.A.1916B, 
1159,  and  L.R.A,1918B,  915. 
An    ordinance    which    prohibits    the 


operator  of  a  jitney  bus  to  take  on  or 
discbarge  any  passenger  within  700  feet 
of  a  street  upon  which  street  car  service 
is  maintained  is  not  within  the  statutory 
power  given  to  a  cdty  "to  paaa  all  ordi- 
nances necessary  to  the  health,  conveni- 
ence, comfort,  and  safety  of  the  citi- 
zens," and  is  invalid  as  arbitrary  and 
unreasonable.  Curry  v.  Osborne  (1918) 
—  Fla.  — ,  —  A.L.R.  — ,  79  So.  293. 

An  ordinance  r^alating  jitneys, 
passed  under  the  initiative  and  refer- 
endum clause  of  a  city  charter,  is  in- 
valid where,  by  expreeB  provision  of  the 
charter,  the  regulation  of  vehicles  is  con- 
ferred upon  a  board  of  commiasioners. 
Lindsley  v.  Dallas  Gonsol.  Street  B.  Co. 
(1917)  —  T«L  Civ.  App.  — ,  200  S.  W. 
207.  J.  H.  B. 
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ETTA  KUETBACH,  Ke^t., 


(168  Wis.  378,  165  N.  W.  302.) 


Compensation  —  tlnitt  Of 
aacertalnins  dei>endenoe  ^  cblld  con- 
ceived before  accident. 

A  dependent  father  with  whom,  a  son  wa« 
living  when  injured  is  entitled  to  the  com- 
pensntloo  awarded  for  tlie  injury,  under  a 
statute  providing  that  per  Bona  wiio  con- 
stitnta  dependents  shall  be  determined  as  of 
t^e  date  of  the  accident,  rather  than  one 
whom  the  injuTed  person  marries  between 
the  date  of  injury  and  that  of  death,  or 
a  child  conceived  before  the  accident  but 
bom  after  and  legitimatized  by  the  mar- 
riage. 
I    Por  other  castt,  see  Moiier  and  Servant,  II. 

B,  J,  w  Dig.  l-5t  S.  S. 

(December  4,  1917.) 

APPEA[£  by  the  Industrial  CommiBaion 
and  the  minor  plaintiff  from  a  judg- 
ment of  tlie  Circnit  Court  tor  Dane  County 
setting  aside  an  award  of  the  Commiaaion 
to  def^idant  Kuetbacli,  for  the  death  of  his 
sou,  and  denying  compeuaation  to  the  minor 

Note.  —  As  to  who  may  be  "dependents" 
within  the  meaning  of  the  Compensation 
Statutes,  see  annotation  following  Parson  v. 
Murphy,  poet,  483,  and  references  therein 
to  auM^tions  on  related  questions. 
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plaintiff,  in  consolidated  actions  brought 
under  the  Workmen's  CompoiMitiou  Act  for 
his  accidental  death.  Beveised  aa  appeal 
of  the  ConuniBsiou. 


by  I 

Both  of  the  above-entitled  actions  arise 
out  of  the  Hsme  accident,  and  they  wilt 
therefore  he  treated  together.  Claim  for 
compensation  for  accidental  death.  The 
deceased,  Ferdinand  Koetbaeh,  Jr.,  on  and 
prior  to  December  18,1915,  thedate  of  the 
accident,  was  in  the  employ  of  the  defend- 
ant Waeliingtcm  Cutlery  Cora  pan  jr,  and 
living  with  bis  father  Ferdin&nd  Kuetbach. 
Sr.,  who  was  dependent  upon  him  for  sup- 
port. Prior  to  this  time,  as  a  result  of 
illicit  intimate  relations  between  the  de- 
ceased and  the  respondent  Etta  Kuetlwcb, 
she  was  pregnant  by  the  deceased.  On 
May  18,  1916,  the  deceased  and  Ktta  Kuet- 
bach were  married.  On  June  5,  1916,  an  a 
result  of  accidental  injuries,  the  death  of 
Ferdinand  Kuethach,  Jr.,  occurred,  and  on 
June  21,  1016,  Ferdinand  Edward  Kuet- 
bach, the  minor,  was  bom.  The  widow, 
Etta  KuetT)ach,  was  living  with  her  hus- 
band, Ferdinand  Kuetbach,  Jr.,  at  the  time 
of  hi»  death.  Tiua  matter  was  presoited 
to  the  Indnatrial  Commlseion  and  issue 
Joined,  and,  upon  the  hearing,  the  Conunie- 
sion  made  an  award,  giving  oompensaticHt 
to  the  father,  Ferdinand  Kaetbach,  Sr. 
Etta  Kuetbach,  the  widow,  brought  an  ac- 
tion in  the  dreuit  conrt  for  Dane  county  to 
review  the  award  of  the  Commiseion,  and 
Ferdinand  Edward  Kuetbach,  minor,  by  his 
guardian,  brought  a  like  action  to  review 
the  award.  Upon  the  trial,  the  circuit 
court  reversed  the  award  of  the  Cummission 
as  to  the  father,  awarded  compensation  to 
the  widow,  and  d^iied  compensation  to  the 
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minor  child.  From  the  judgment  of  the 
circuit  court  Ferdinand  Edward  Ktietbiith, ' 
minor,  appeals  in  the  one  ctiae,  and  the 
Induatriul  Coniniission,  Washinj,'tOTi  Cut- 
lery Com  pan  T,  and  Ferilinand  Edward 
Kucthach,  minor,  appeal  in  tJie  other  caae. 

)lr.  Kmniet  Roran,  Jr.,  giiariifnu  ad 
litem,  for  appellant  Kuetbaeh: 

PlaintitI'  U  entitled  to  an  award  hh  pro- 
virtfti  by  law,  aa  tha  minor  son  of  the  de- 
«a-^e<l.  "for  the  reason  that,  evpn  at  the 
time  of  the  airident,  he  was  a  depcnili>nt 
of  the  dewased  within  the  terms  of  the  act. 

Zartimann  t.  Zaehmann,  201  III.  380,  94 
Am,  St.  Rep.  180,  06  X.  E.  2B8:  Wallaiw 
V.  Wallace.  137  Iowa,  37,  14  L.R.A.fX.S.) 
544,  12fl  Am.  St.  Rep.  253.  114  N,  W.  r<i7, 
15  Ann.  Cas.  781 ;  Watta  v.  Owena,  fi2  Wis. 
S12,  22  N.  VV.  720:  Muhl  v.  Mirhisnn 
Soutliem  R.  Co.  10  Ohio  St.  276:  Hall  v. 
Hancock,  IS  Pick.  255.  26  Am.  Dec  .'i«8; 
Williams  T.  Ocean  Coal  Co.  [1007]  2  K.  B. 
y,  S.  492,  7fi  L.  J.  K.  B.  K.  S.  1073,  97 
1..  T.  X.  S.  150,  23  TiracB  L.  R.  584,  S 
W.  C.  C.  50;  Day  v.  Markham.  8  W.  C,  C. 
115;  OalTeston,  H.  &  S.  A.  B.  Co.  t.  Con- 
trprBs.  31  Tex.  Cit.  App  489.  72  S.  W. 
l".''! ;  Harneas  v.  Harness,  50  Ind.  App. 
3fi4,  98  X.  E.  358;  Miller  v.  Penningfon, 
21S  III.  220.  1  L.R.A.(N.f;,l  773,  75  X-  E. 
fH9:  Brewer  v.  Hamor,  83  Me.  2G1,  22  Atl. 

161. 

Mpssrs.  W.  C,  Owen,  Attorney  General, 
and  Wluft^W  W.  Gllman.  AaaiHtant  At- 
torney General,  for  the  Indastrial  Commia- 

Etta  Kuetbach  was  not  dependent  npon 
deccBBed  for  support. 

Borgnis  v.  Falk  Co.  147  Wis.  32T,  37 
L.R.A.(X.S.)  489,  133  N.  W.  209,  3  N.  C. 
C.  A.  64il;  Hite  v.  Eeenc.  137  Wis.  625,  119 
X.  W.  303;  Woodman  v.  Clapp,  31  Wis.  355; 
Crockett  t.  International  R.  Co.  176  App. 
IMv.  45,  162  N.  Y.  Supp.  357;  Milwaukee 
V.  Ritzow,  158  Wis.  376,  149  N.  W.  480, 
7  X.  C.  C.  A.  49B;  O'Connell  t.  Bimms  Mag- 
neto Co.  SS  N.  J.  L.  64,  89  Att.  922,  4  N. 
C.  C.  A.  690. 

At  the  date  of  the  accident  the  minor 
plaintiff  was  in  no  way  dependent  upon 
deceased  for  support,  and  was  not  at  the 
time  a  child  of  deceased,  within  the  mean- 
ing of  the  statute;  the  conclusive  presump- 
tion of  dependency  arises  only  as  to  one 
who  waa  a.  child  of  the  injured  employee  at 
the  time   of  the  accident. 

Zaehmann  -v.  Zaehmann,  201  111.  380,  94' 
Am.  St.  Rep.  180,  86  N.  E.  2EB;  Wallace 
T.  Wallace,  137  Iowa,  37,  14  L.R.A.(N.S.) 
544.  126  Am.  St.  Rep.  263,  114  N.  W.  527, 
15  Ann.  Cas.  761;  Watts  r.  Owens,  62  Wis. 
512,  22  N.  W.  720;  Brigga  v.  Mitchell 
tl9U]  S.  0.  705,  48  Scot.  L.  E.  606,  4 
B.  W.  C.  C.  40O. 

T..R.A.lfl18F. 


Messrs.  Bloodgood,  Kemper,  &  B1<mm1- 
good,  for  respondent  Etta  Kuetbach; 

Etta  Kuetl>HCh  is  entitled  to  an  award 
as  provided  by  law. 

Crockett  v,  international  R.  Co.  176  .\pp. 
Div.  45,  182  N.  Y.  Snpp.  357. 

Messi-g.  Bron-u,  Pradt,  *  Genrleh  for 
reapondent  Wftshinfjton  Cutlery  Company, 

Mr.  Angnst  O.  Moeller  for  respondent 
Ferdinand  Kuetbacii. 

Rosenberry,  J.,  delivered  the  opinion  of 
the  court: 

By  stipulation  of  the  parties,  the  issue 
in  the  cases,  which  it  n~as  a<ijeed  ahuuld  be 
tried  and  heard  together,  both  in  this  and 


1  the  c 


9    to 


present  one  qjieption,  to  wit,  the  construc- 
tion of  aulsections  3,  4,  anij  5  of  g  2394—10, 
Stat.,  which  areas  follows: 

"(3)  The  following  shall  be  conclusively 
presumed  to  be  solely  and  "holly  dependent 
for  support  upon  a  deoeawd  employee:  (a) 
A  wife  upon  a  husiliand  witli  whom  ahe  ia 
living  at  the  time  of  his  death;  (b)  a  bus- 
band  upon  a.  wife  with  whom  he  is  living 
at  the  time  of  her  death;  (c)  a.  child  or 
childi'on  under  the  ape  of  eighteen  years 
(or  over  said  age,  hut  pliysieslly  or  mental- 
ly incapacitated  from  earning),  upon  the 
parent  with  whom  he  or  they  are  living  at 
the  time  of  the  death  of  such  parent,  there 
being  no  surviving  dependent  parent.    .    .    . 

"In  all  other  cases  questions  of  entire  or 
partial  dependency  shall  be  determined  in 
accordance  with  the  fact,  as  the  fact  may 
be  at  the  time  of  the  nccident  t«  the  em- 
ployee ;  and  in  such  other  cases,  if  there  is 
more  than  one  person  wholly  dependent,  the 
death  beneflt  shall  be  divided  equally  among 
them,  and  persona  partially  dependent,  if 
any,  shall  receive  no  part  thereof;  and  if 
there  is  more  thHn  one  person'  partially 
dependent,  the  death  benefit  shall  be  divided 
among  them  according  to  the  relative  extent 
of  their  dependency. 

"(4)  No  person  shall  be  considered  a 
depejident  nnless  a  member  of  the  family  of 
the  deceased  employee,  or  a  divorced  spouse 
who  has  not  remarried,  or  one  who  bears  to 
him  the  relation  of  buaband  or  widow,  or 
lineal  descendant,  or  ancestor,  ot  brother, 

"(6)  Questions  as  to  who  constitute  de- 
pendents and  the  extent  of  their  dependency 
shall  be  determined  as  of  the  date  of  the 
accident  to  the  emnloyce,  and  thur  right 
t«  any  death  benefit  shall  become  flxed  as 
of  audi  time  irrespective  of  any  subsequent 
change  In  conditions,  and  the  death  benefit 
shall  be  directly  recoverable  by  and  payable 
to  the  dependent  or  dependenta  entitled 
thereto  or  their  legal  gEiBrdiana  or  tms-i 
tees;  provided  that  in  case  of  the  death' 
of  a  dependent  whose  right  to  a  death  bene- 
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fit  has  thus  become  fixed,  bo  much  of  the 
aarae  as  is  then  unpaid  ahall  be  recoverable 
by  and  payable  to  hia  personal  reproseuta- 
tives  in  grojs.  No  person  shall  be  excluded 
aa  a  dependent  who  ifl  a.  nonresident  alien." 

The  claims  of  the  respective  parties  may 
be  stated  as  follows:  The  Industrial  Com- 
mission  claims  that  all  questions  as  to  who 
c<»Btitut«  dependents  and  the  extent  of 
their  dependency  must  be  determined  as  of 
the  date  of  the  accident  to  the  employee; 
that  Etta  Kuetbach  was  not  the  wife  of  the 
deceased  at  the  time  of  the  injury,  and 
therefore  not  a  dependent  witbin  the  mean- 
ing of  the  statute,  although  she  was  his 
wife  and  living  with  him  at  the  time  of  his 
death;  that  as  to  the  minor,  Ferdinand 
Edward  Kuetbach,  be  was  not,  at  the  time 
of  the  accident,  a  legitimate  child  en  ventre 
sa  mtre;  that  no  actual  dependency  could 
be  proven  on  the  date  of  the  accident  nor 
at  tlie  time  of  tlie  death  of  the  deceased, 
and  that  subsequent  changes,  such  as  the 
marriage  of  the  deceased  and  Etta  Kuet- 
bach, could  not  enlarge  the  rights  of  the 
unborn  child,  inasmuch  as  the  rights  of  all 
parties  are  to  be  determined,  in  accordance 
with  subsection  5,  as  of  the  date  of  the 
accident.  Tlie  claim  of  the  employer  com- 
(Hiny  coincides  with  that  of  the  Industrial 
Commission. 

On  behalf  of  Etta  Kuetbach  it  is  claimed 
(liat  she  was  a  wife  dejiendent  upon  the 
husband  with  whom  she  was  living  at  the 
time  of  his  death,  and  therefore  entitled 
to  compensation  under  the  provisions  of 
suhdivieion  (a)  of  subsection  3;  that  the 
infant,  Ferdinand  Edward  Kuetbach,  is  not 
entitled  to  compensation  because  Etta  Kuet- 
bach was  a  sur*-iving  dependent  paJ-ent,  and 
therefore  Ferdinand  Edward  is  not  within 
the  terms  of  subdivision   (e),  subsection  3. 

On  behalf  of  Ferdinand  Edward  Kuetbach 
it  is  claimed  that  the  widow,  Etta  Kuet- 
bach, ia  not  entitled  to  compensation  be- 
cause she  was  not  the  wife  of  the  decesRed 
on  the  data  of  the  injury,  aa  of  which  date 
all  questions  of  dependency  should  be  de- 
termined; that  Ferdinuid  Edward  Kiiet- 
hodi  was  conceived  between  September  13 
and  September  H,  ISIB,  and  was,  therefore, 
on  the  date  of  the  accident,  en  ventre  sa 
m6re,  and  while  not  legitimate  on  that  date 
he  was  legitimatized  by  the  subsequent 
marriage  of  the  deceased  and  Etta  Kuet- 
bach, that,  when  so  l^timatized,  his  rights 
relate  back  to  the  date  of  the  conception, 
and  that  Ferdinand  Edward  therefore  is  a 
lawful  descendant  and  entitled  to  compen- 
sation as  such,  under  suhsection  4  of 
g  2304 — 10  and  wholly  dependent  in   fact. 

It  must  be  admitted  that  the  situation 
presented  is  a  pnnling  one,  and  one  prob- 1 
ably  not  in  contemplation  of  the  legislature ' 


at  the  time  of  tlie  enactment  of  the  statute 
in  question. 

Section  23S4— 10  relates  to  the  method  of 
computing  the  compensation  to  be  awarded 
the  injured  employee.  As  one  of  the  fac- 
tors in  such  computation  there  must  be 
determined  the  degree  of  dependency, 
whether  entire  or  partial,  and,  if  partial, 
the  compensation  must  be  determined  in 
accordance  with  the  fact.  Having  in  mind, 
no  doubt,  that  many  perplexing  questions 
would  be  presented,  the  exact  nature  of 
which  could  not  be  foreseen,  the  legisla- 
ture, by  Bubsection  5,  ptovided  that  all 
questions  as  to  irAo  iionstitute  dependents 
and  the  extent  of  their  drpondeticf/  sKall  be 
deloniiined  ag  of  tk"  dalt  of  the  accident  to 
the  employee,  and  tlieir  right  to  any  death 
benefit  shall  become  fixed  as  of  such  time, 
irrespective  of  any  change  in  conditions, 
and  makes  the  death  benefit  payable  direct- 
ly to  the  dependent,  his  guardian  or  trus- 
tee, and,  in  case  of  his  death,  to  hia  person- 
al representatives.  By  subdivisiona  (a), 
(b),  and  (c),  subsection  3,  the  degree  of 
dependency  in  the  cases  falling  within  the 
terms  of  these  subdivisions  is  not  to  be 
inquired  into,  but  is  to  be  conclusively  pre- 
sumed. But,  before  any  peraiin  may  be 
solely  and  wholly  dependent,  he  must  be 
iirst  brought  within  the  clasa  of  those  who 
constitute  dependents,  and  whether  or  not  a 
person  is  one  of  a  class  of  dependents  is 
to  be  determined  as  of  the  date  of  the  acci- 
dent, and  not  aa  of  the  date  of  the  death 
of  the  injured  employee.  Therefore,  a,  wife 
living  with  her  husband  at  the  date  of  his 
death,  wlio  was  not  his  wife  at  the  time 
of  the  accident,  is  not  a  dependent  within 
the  meajiing  of  the  statute.  If  the  injured 
party  has  a  wife  on  the  date  of  the  acci- 
dent and  if  thereafter,  and  before  his  death. 
she  deaerts  him,  she  would  still  be  a  de- 
pendent, but  she  would  not  be  presumed 
to  be  solely  and  wholly  dependent  upon  the 
deceased,  and  the  degree  of  her  dependency 
would  be  determined  in  accordance  with  the 
fact  under  the  provisions  of  subdivision 
(c).  Upon  the  date  of  the  accident,  the 
date  aa  of  which  the  question  of  who  ire 
dependents  and  the  extent  of  their  depend- 
ency must  be  determined,  the  father  was 
the  sole  dependent,  and,  in  accordance  with 
the  express  language  of  the  statute,  he 
cannot  be  deprived  of  the  death  benefit  by 
any  subsequent  change  in  conditions,  such 
as  the  marrying  of  the  injured  son.  So. 
as  between  Ett«  Kuetbach  and  the  father. 
Ferdinand  Kuetbach,  it  must  be  held  that 
he  is  entitled  to  the  compensation. 

We  are  not  called  upon  in  this  case  to 
determine  what  the  result  would  be  in  case 
a  man  were  lawfully  married,  his  wife  preg- 
nant and  living  with  him  when  he  waa  in- 
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jured,  thereafter  the  child  ahould  be  bom, 
the  vrife  should  die,  and  later  the  husband 
^ould  die.  Tlic  question  presented  by  this 
record  is  entirely  different.  Here  there  WBa 
ao  rslid  marriage  at  tho  time  oE  the  goD' 
ception  of  the  child,  and  at  the  time  of  the 
accident  the  status  of  the  child  was  not 
filed.  It  might  thereafter  be  made  the 
legitimate  child  of  the  deceased  by  his  sub- 
sequent marriage  to  Etta  Kuetbach,  but  it 
certainlf  was  not  such  on  the  da;  on  which 
the  accident  occurred,  as  of  which  date  all 
qncGtioDB  of  dependency  must  be  deter- 1 
Dined.  In  this  case  there  was  a  subse. 
rjuent  change,  to  wit,  the  infcrutarriage  of 
the  deceaeed  and  Etta  Kuetbach,  and  the  ' 
swluie  expressly  sajs  that  any  subsequent  I 
change  shall  not  alter  tho  rights  of  parties,  [ 
which  are  to  be  determined  as  of  the  i' 
at  the  accident.  To  place  any  other  < 
struct  ion  upott  this  statute  ia  to  ignore  and 
catutriM  away  the  plain  language  of  sub- 
section 6.  If  this  ceae  and  other  cases  in- 
dicate to  the  legislatiTe  mind  that  there  is 
a  class  of  cases  which  should  he  excepted 
from  the  provisions  of  subsection  6,  then 
the  remedy  should  he  by  legislative  enact- 
ment, and  not  by  ignoring  the  clear  lan- 
guage of  the  law. 

It  is  strongly  urged  that  subdivision  (a) 
nt  suhoection  3  creates  a  separate  class  of 
dependents,  and  fixes  the  degree  oC  their 
dependency,  and  that,  when  the  fact  is  ea- 
tabiitthcd  that  the  wife  was  living  with  her 
husband  at  the  time  of  his  death,  the  fact 
of  dependency  and  the  de^ee  of  dependency 
ara  conclusively  established  in  accordance 
with  the  provisions  of  subdivision   (a). 

Such    a    construction    ignores    the    pis 
language   of    subsection   5.      So   construed, 
subdivisions   (a),   (b),  and   (c),  subsection 
3.  would  be  in  the  nature  of  exceptions 
the  provisions  of  subsectirai  d,  and  to  that 


extent  in  conflict  with  it.  Subsection  3 
prescribes  the  method   of   determining  the 

degree  of  dependency.  Subsection  4  limits 
the  dependents  to  the  classes  of  persons 
therein  described,  and  ButjBection  6  pre- 
scribes  the  time  as  of  which  all  questions 
relating  to  dependeiicy  and  to  the  degree 
of  dependency  are  to  be  determined.  Ko 
claimant  can  bring  himslf  within  the  pro- 
visions of  the  act,  except  by  establishing 
that  he  whs,  on  the  date  of  the  accident, 
witliin  the  class  of  persona  described  in 
BubBection  4,  Having  established  that  fsct, 
if  it  iurtlier  appears  that  he  was  within  the 
provisions  of  Bubdivhiiin?  [a|,  (bj.or  (o). 
subsection  3,  the  dPgrre  of  dependency  is 
eonilufiivcly  estahlUlied,  and  in  all  other 
ca^ea  it  must  be  proven  and  found  in  ac- 
cordance with  the  fact  as  of  the  date  of  fJie 
accident.  Such,  we  think,  was  clearly  tbe 
legislative  intent.  The  legislatura  may, 
with  good  reason,  have  ccme  to  the  conclu- 
sion that  parents  who  have  reared  a  child 
are  quite  as  much  entitled  to  the  benefits 
of  compensation  as  a  woman  wbo,  after  a 
man  is  injured,  marries  him  wiUi  full 
knowledge  of  all  the  facts.  She  lost  noth- 
ing hy  the  accident  The  parents  or  other 
dependents  may  have  lost  their  sole  means 
of  support.  We  are  not  concerned  here 
with  tiie  policy  of  the  law;  the  law  is  clear, 
and  the  legislative  intent  is  plain,  and  it  is 
our  duty  to  give  it  effect. 

On  the  appeal  of  Ferdinand  Edward 
Kuetbach  the  judgment  of  the  Circuit  Court 
is  affirmed.  On  the  appeal  of  the  Indus- 
trial Commission  et  al.  the  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  Circuit 
Court  to  enter  judgment  afflmiing  the 
award  of  the  Industrial  Commission.  No 
costs  on  either  appeal. 
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EMALINB  CLABA  PARSON,  Appt., 
JOSEPH  F.  MURPHY  et  al.,  Guardians, 

(101  Neb.  542,  163  N.  W.  847.) 

Vorkmea's    compensation   —   Idabtlitf 

Act  —  dependency. 

I.  In  the  meaning  of  the  Workmen's  Com- 
pensation Act,  "dependency"  is  not  based 

Headnotes  by  Deait,  J. 

Note.  —  As  to  who  may  be  "dependents" 
within  the  meaning  of  the  Compensation 
Statutes,  see  annotation  following  this  case, 
poet,  4S3,  and  references  therein  to  anno- 
tations on  related  questions. 
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solely  upon  a  present  legal  obligation  to  stip- 

^or  other  caaea,  see  Matter  and  Servottt,  II. 

a,  1,  in  Dig.  1-52  N.  S. 
Evidence  —  safllclenc}-. 

2.  Evidence   e.xamined,    discussed   in   the 
opinion,   and   held,   that  plaintiff  is  a  de- 
pendent within  the  meaning  of  the  act. 
For  other  caeeg,  see  Master  ond  Servant,  II. 

a.  1,  in  Dig.  1-52  m.  S. 
Vorkmon's    compensation    ^    depend- 
ency —  how  determined. 

3.  Under  the  Workmen's  Compensation 
Act,  the  question  of  dependency  is  not  de- 
termined by  the  fact  that  a  decedent  had  or 
had  not  actually  contributed  to  the  support 
of  a  parent  before  the  date  of  the  accident. 
For  otlier  cases,  see  Maater  and  jSarvont,  //. 

•,  i.  w  Dig.  1-5S  X.  8. 

(July  JO,  1917.) 
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APPEAL  by  plaiutilf  from  a  judgment 
of  the  District  Court  for  Douglas 
County  in  defendants'  favor  in  a  proceed- 
ing to  aecnre  compensatiim,  under  the 
Workmen's  Compc^nsation  Act,  for  the  al- 
leged vrongful  death  of  plaintiff's  son.    Re- 

The  facta  are  etnted  in  the  opinion. 

Mr.  Henry  9.  Beul  for  appellant. 

Mesara.  Mahoney  &  Konaedy  and  Gay 
C.  KIddoo,  for  appellees: 

Tlie  legal  liability  of  a  eon  to  support 
his  parent  does  not  make  the  parent  de- 
pendent under  the  \^'orkraen's  Compensation 
law,  where  the  cion  i4  not,  in  fact,  dis- 
charging his  legal  obIi^:ttion,  and  ia  not 
actually  contributing  lo  the  support  of  the 

Pinel  y.  Rapid  Citv  R.  System.  194  Mich. 
169,  150  N.  W.  8DT;  Roberts  r.  Whalev, 
192  Mich.  133,  L.R.A,1918A,  189.  1S8  N.  W. 
20S;  Milwaukee  V.  Miller.  L.R.A.1916A,  122, 
note;  New  Monckton  Collieries  v.  Keeling 
[inil]  A.  C.  648.  80  L.  J.  K.  B.  X.  S.  1205. 
JO.)  L.  T.  S.  S.  337.  27  Times  U  R.  651.  56 
Sol.  Jo.  687,  4  B.  W.  C.  C.  332,  0  X.  a  C. 
A.  240. 

The  fact  that  a  pnr.-nt  may  bo  a  public 
chorge  does  not  make  her  dependent. 

1  Bradbury,  Workmen's  Compensation,  p. 
6S2;  Boyd,  Workmeii'-i  C<>m|jensntion,  % 
501;  Milwaukee  v.  Miller.  L.R.A.1016A, 
125.  note;  Xow  ilonektou  Collieries  v. 
ICeeling,  (1911]  A.  C.  048.  80  L.  J.  IC  B. 
X.  S.  1205,  105  L.  T.  X.  W,  337,  27  Times 
L.  R.  651,  56  Sol.  Jo.  087,  4  B.,  W.  C.  C. 
332.  6  X.  C.  C.  A,  21)3. 

A  promise  of  a  son  to  support  his  mother 
is  not  enough  to  make  her  dependent. 

Re  Britten    (1012)    Mass.  W.  C.  C.  9. 

Tf  there  is  no  pecuniary  lo3S,  no  compen- 

State  ex  rei.  Gay  lord  Farmers  Co-op. 
Creamery  Asso.  v.  District  Ct.  128  Minn. 
486,  151  >f.  W.  182,  9  X.  C.  C.  A,  86;  New 
Monckton  Collieries  v.  Keeling  [1911]  A. 
C.  848,  80  L.  J.  K.  B,  N.  S.  1205,  105  L.  T. 
N.  S,  837,  27  Times  L.  R.  551,  65  Sol.  Jo. 
687,  4  B.  W.  C.  C.  332.  «  X.  C.  C.  A.  240. 

Dean,  J.,   delivered   the   opinion   of   tlie 

On  January'  29,  1917,  Emaline  C.  Parson, 
plaintiff  and  appellant,  began  this  action  in 
the  district  court  tor  Douglas  county 
against  defendants,  in  pursuance  of  the  pro- 
visions of  the  Workmen's  Compensation 
Act  {Rer.  StaL  1013,  %i  3642-3090),  al- 
leging, generally,  that  on  March  23,  1916, 
her  son  Nels  Parson,  now  deceased,  while 
in  the  employ  of  Edward  Carr,  one  of  the 
defendants,  was  kicked  by  a  vicious  mule 
that  he  was  driving,  and  that  was  owned 
by  Mr.  Carr,  and  that,  as  a  result  of  the 


injuries  so  received,  her  son  died  two  da7B 
thereafter.  Plaintiff  allied  that  her  aoa 
was  her  only  support,  and  that  she  ia  the 
<HiIy  surviving  relative  who  sustained  to 
Nels  Parson  the  relation  of  dependent.  She 
prays  for  judgment  for  the  amount  of  one 
half  of  her  son's  wages  for  350  weeks,  to- 
gether with  $100  expenses  and  900  hospital 
and  physician's  expenses,  and  tor  costs. 

For  answer  defendants  admit  the  emplov- 
ment  of  plainttD"s  eon,  but  all^e  it  was 
only  casual,  and  that  the  dependents  of 
Xels  Parson,  if  any.  are  therefore  not  en- 
titled to  the  benefits  of  the  Workmen's 
Compensation  Law ;  deny  that  Xels  Par- 
son's death  was  caused  by  or  contributed 
to  by  any  personal  injury  by  accident  aris- 
ing in  the  course  of  his  employment  by  the 
defendants,  and  that  his  death  was  due  to 
other  causes,  separate  from  any  injury  sus- 
tained while  in  defendants'  employ,  And 
that  the  injuries  were  due  to  wilful  negli- 
gence and  to  intoxication,  and  that  plain- 
tiff's son  never  contributed  to  her  support, 
BO  as  to  entitle  her  to  claim  benefits  as  a 
dependent  under  the  Workmen's  Compeosa- 
tion  Act. 

Tlie  trial  court  found  generally  in  faror 
of  defendants,  and  rendered  a  judgment 
against  plaintiff  for  costs.  Mrs.  Parson  has 
brought  the  case  here  for  review. 

llie  Employers'  Liability  Act,  in  f,  36C5, 
Rev.  Stat.  1013,  among  other  things,  pro- 
vides: "Dependents. — The  following  per- 
sons shall  be  conclusively  presumed  to  be 
wholly  dependent  for  support  upon  a  de- 
ceased employee:  (a)  A  wife  upon  a  hus- 
band with  whom  she  is  living  at  the  time 
of  his  death;  (b)  husband  upon  a  wife 
with  whom  he  is  living  at  the  time  of  her 
death;  (cl  child  or  children  under  the  age 
of  sixteen  years  (or  over  said  age,  if  physi- 
cally or  mentally  incapacitated  from  earn- 
ing) upon  the  parent  with  whom  be  is  or 
they  are  living  at  the  time  of  death  of  such 
parent,  there  being  no  surviving  parent. 
.  .  .  (e]  In  all  other  cases,  questions  of 
dependency,  in  whole  or  in  part,  shall  be 
determined  in  accordance  with  the  fact,  as 
the  fact  ma,v  be  at  the  time  of  the  injury. 
.  .  .  (f)  Xo  person  sball  be  considered 
a  dependent,  unless  he  or  she  be  a  member 
of  the  famil.v  of  the  deceased  employee,  or 
bears  to  him  the  relation  of  widow  or  wid- 
ower, or  lineal  descendant,  or  ancestor,  or 
brother,  or  sister.  (g)  Questions  as  to 
who  constitute  dependents  and  the  extent 
of  their  dependency  shall  be  determined  as 
of  the  date  of  the  accident  to  the  employee, 
and  the  death  benefit  shall  be  directly  re- 
coverable by  and  payable  to  the  dependent 
or  dependents  entitled  thereto,  or  their  le- 
gal guardians  or  trustees." 

Defendants   insist   that   the   injur;~  aua- 
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Uined  by  NelB  Parson  was  doe  to  hia  wilful 
ne^getMe  and  t«  intoxication.  The  act 
tipreseW  provides  thnt  the  burden  of  proof 
to  ntablieh  wilfnl  nf^lijfence  on  the  part 
«(  an  Injured  employee  is  on  the  defend- 
ant. In  the  present  case  defendanta  intro- 
duced no  testimony,  and  there  i»  no  proof 
of  such  negligence  before  us.  hlome  testl- 
nwDj  was  brought  out  on  crofa-namina- 
tboo,  showing  that  plaintiff's  Bon  was 
intoi^lcsted  to  u>me  extent  when  tic  ivas  in- 
jured; but  it  is  nowhere  shown  that  his 
intoxication  in  any  way  contributed  to  hia 
injury,  and,  without  proof,  we  will  not 
>l^^•lInle  that  it  did. 

Mrs,  Parson  is  a  widow  about  sevenly- 
-evco  years  of  age,  and  unable  to  work  on 
acrount  of  illness  and  extreme  old  age, 
Kor  her  sole  support  she  has  33D0  or  tMIO 
depotiited  in  a  banl;,  witich  draws  4  per  cent 
interest.  When  this  unm  Is  expended,  she 
nill  be  reduced  to  penury  and  will  become 
H  public  charge.  Her  son  was  a  single  man 
nhen  injured,  about  forty  years  of  age, 
'vithont  any  other  person  dependent  upon 
him.  She  testlBed  that  in  November,  1016, 
aliout  five  months  before  the  injiiry,  she 
received  a  letter  from  him  in  which  he 
priHnised  to  come  and  live  with  her  and  to 
-upport  her,  but  that  soon  thereafter  he 
became  ill  and  could  not  do  so. 

Defendants  argue  in  their  brief  that  "the 
i{iiestion  of  the  right  of  the  plaintiff  to 
compensation  must  be  determined  by  wheth- 
<-r  or  not  the  deceased  was  actually  con- 
tributing to  her  support.  If  he  was  not, 
iihe  incurred  no  pecuniary  loss  by  reanon 
of  his  death,  and  consequently  is  entitled 
to  no  compensation.  .     .     The  plaintiff 

ha^  not  lost  one  iota  of  the  support  upon 
which  "he  was  dependent  prior  to  Nels  Par- 
sou  b  death." 

Elsewhere  in  their  brief,  defendants  con- 
cede that  "If,  in  the  case  at  bar,  Mrs. 
Parson  had  been  livinfr  with  her  deceased 
son,  and  had  been  supports  by  him,  there 
would   be  no  questinn   as   to  her   right  to 

Defendants'  argument  on  this  point  can- 
not be  sustained.  We  believe  the  statute 
]*  susceptible  of  an  interpretation  that 
more  nearly  accords  with  the  main  purpose 
of  its  enactment.  The  act  is  one  of  gen- 
eral interest,  not  only  to  the  workman  and 
lo  his  employer,  but  as  well  to  the  state, 
and  it  should  Ik  bo  construed  that  techni- 
<^\  refinements  of  interpretation  will  not 
be  permitted  to  defeat  it.  Among  its  ob- 
jects are  these:  That  the  coat  of  the  injury 
may  be  charged  to  the  indnetry  in  which 
it  occurs;  the  prevention  of  tedious  and 
«ntly  litigation;  a  speedy  settlement  be- 
tween employer  and  employee;  and  to  pre- 
vent dependent  persons  from  becoming  a 
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public  burden.  "Pj  adopt  defendants'  argu- 
ment would  require  us  to  announce  a  rule 
that  is  not  warranted  by  the  act,  nor  by 
common  experience.  It  is  not  shown  that 
the  widow's  son  made  any  contributions  to 
her  support.  But  in  any  event  this  feature 
is  not  important,  in  view  of  our  holding 
that  the  question  of  contribution,  as  It  is 
contended  for  by  defendants,  is  not  con- 
trolling. 

To  illustrate:  For  its  daily  bread  a 
family  is  ordinarily  dependent  upon  the 
daily  labor  of  the  head  of  the  household. 
The  breadwinner,  a  day  laborer  with  little 
means,  is  Btricken.  There  remain  surviving 
a  widow,  who,  by  reason  of  age,  is  unable 
to  support  hernelt,  and  a  wage^arning  son 
who  is  without  dependents,  and  who  baa 
not  recently  lived  with  his  parents,  nor 
has  )te  ever  contributed  to  the  support  of 
either.  In  such  caae,  would  it  be  seriously 
conteuded  that  the  mother  was  not  a  de- 
pendent of  her  son  in  the  ordinary  and 
everyday  meaning  of  the  word,  even  though, 
when  her  hustiand  died,  she  may  have  been 
provided  with  a  small  stoi%  of  food  and 
raiment  to  supply  her  every  present  need, 
sufficient  for  a  few  weeks  oT  months,  at 
most  I  Will  it  lie  argued  tiiat  a  supply  of  food 
that  vronld  sustain  life  for  a  day  or  a 
week  would  taite  plaintiff  out  of  the  de- 
pendent classT  We  cannot  hold  that  the 
legislature  contemplated  a  construction  at 
once  so  literal,  so  restricted,  and  bo  un- 
reasonable. 

That  plalntllT's  son  was  capable  of  earn- 
ing the  wages  usual  to  his  employment 
affirmatively  appears,  and  is  not  challenged 
in  the  record.  But  for  the  accident,  he 
would  now,  in  human  probability,  be  a 
wage-earner,  and  thus  be  in  position  to  sup- 
port plaintilT  in  pursuance  of  his  promise. 
It  is  always  presumed,  until  overcome  by 
proof,  that  a  man  will  do  his  duty.  It  can- 
not be  known,  and  it  will  not  be  presumed, 
that  Nets  Parson,  if  liviirg,  would  be  un- 
mindful of  his  Hlial  duty,  with  or  without 
promise,  to  support  his  aged  and  depend- 
ent parent.  The  question  of  legal  liability 
to  support  does  not,  of  itself,  determine  the 
question  at  issue;  nor,  in  the  present  case, 
will  the  fact  that  Nels  Parson  was  only 
occasionally  employed  by  defendants  defeat 
plaintiff's  action,  as  argued  by  them. 

The  statute  nowhere  undertakes  to  de- 
fine dependency.  Its  language  is  that  "de- 
pendency shall  be  determined  as  of  the  date 
of  the  accident  to  the  employee."  If,  then, 
plaintiff  was  not  a  dependent  of  her  son 
Nels,  upon  whom  was  she  dependent*  Sure- 
ly, iji  view  of  the  facts,  she  could  look 
to  him  for  support.  So  tar  as  the  record 
and  plaintifPs  argument  shows,  her  son  tnl- 
fllled   every   statutory   requirement,   tinlesa 
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such  requirement  makes  it  imperative  that, 
at  "the  date  of  tlic  accident,"  he  should 
hav«  been  living  with  and  at  the  time  actu- 
ally supporting  Ilia  mother.  This  we  tbink 
is  too  technical,  and  we  cannot  adopt  de- 
fendants' reasoning  on  this  pbint.  Depend- 
ency, under  the  statute,  may  perhaps  be  held 
to  mean  such  food,  clothing,  and  shelter 
as  may  be  necessary  for  the  living  of  a  per- 
son in  bis  class  and  station,  as  distinguished 
from  provision  for  the  bare  wants  of  exist- 
ence. It  is  Bubstautiaily  the  same  princi- 
ple that  is  involved  in  determining,  in  a 
proper  case,  what  would  be  neeeasarieB  for 
a  minor.  In  view  of  the  record  and  of  the 
law,  we  decUne  to  hold  that  because  a  por- 
tion of  plaintiff's  meager  store  remains  un- 
used, and  because  she  neither  lived  with  nor 
waa  supported  by  her  son,  she  was  not  there- 
fore his  dependent  at  the  time  of  the 
injury. 

Defendants  cite  Pinel  v.  Rapid  R.  System, 
184  Mich.  109,  150  N.  W.  897;  but  it  does 
not  seem  to  be  applicable  to  the  case  at  bar, 
for  the  reason,  among  others,  that  the  claim- 
ant bad  a  life  lease  on  a  farm  of  ST  acres  in 
Macomb  county  and  another  son  resided 
with  her.  Crockett  v.  International  R.  Co. 
176  App.  Div.  45,  182  N.  Y.  Supp.  357,  is 
a  case  where  the  employee  married  within 
six  days  after  sustaining  the  injury  from 
which  he  subsequently  died.  Suit  was  com- 
menced by  his  widow,  and  it  was  held  that 
she  was  his  dependent  at  the  date  of  the 
accident,  notwitliatRnding  the  statute  pro- 
vided that  "all  questions  of  dependency 
sliall  be  determined  as  of  the  time  of  the 
accident."  In  that  case  the  rule  was  re- 
laxed, and  the  decision  based  on  the  ground 
that  plaintiff  was  the  "surviving  wiie,"  and 
as  such  was  entitled  to  compensation  un- 
der the  statute,  because,  at  the  time  of 
hcT  husband's  death,  she  came  within  a 
class  that  the  statute  conclusively  fixed  as 
dependent.  Sweet  v.  Sherwood  Ice  Co.  — 
R.  I.  — ,  100  Atl.  316,  reviews  some  of  the 
cases  cm  the  question  of  dependency  and 
says:  'Tliey  do  not  baldly  hold  that  the 
legal  obligation  dclemiinea  the  fj^uestion  of 
dependency,  but  tlipt  such  legal  obligation 
must  be  coupled  with  a  reasonable  proba- 
bility that  such  obligation  will  be  fulfilled." 

See  Purdy  v.  Watts,  91  Conn.  214,  flO 
All.  406;  1  Rradbury,  Workmen's  Compen- 
sation, 2d  ed.  575  et  seq ;  Dobbies  v.  Egt-pt 
A  L.  S,  S.  Co.  [19J3]  S.  C.  Sni,  50  Scot, 
!>.  R.  222,  6  B.  W.  C.  C.  348;  Indsav  v. 
M'Glashen  ft;  Son  [1B08]  S.  C.  762,  45  Scot. 
L.,  R.  559,  1  B.  W-  C.  C.  85. 

The  word  "dependent"  should  not  be  given 
its  narrowest  nor  its  moat  literal  meaning, 
nhon  considered  in  connection  with  the  act 
in  qtiesticv,  its  aims  and  objects.  1  Brad- 
bury, Workmen's  Compensation.  2d  «d.  671, 


gives  this  definition:  "The  expression  'de- 
pendent' means  dependent  for  the  otdinaxy 
necessaries  of  life  [or  a  pereon  of  that  class 
and  poaition  in  life,  taking  into  account  the 
financial  and  social  position  of  th«  recipi- 

In  Powers  v.  Hotel  Bond  Co.  8»  Conn.  143, 
93  Atl.  245,  in  wliich  is  involved  a  like 
act.  it  is  aptly  said  that:  "The  act,  by 
eliminating  the  proof  of  negligence,  by  miui- 
mizing  the  delay  in  the  award,  and  by  mak- 
ing it  reasonably  certain,  seeks  to  avoid 
the  great  waste  of  the  tort  action,  and  to 
promote  better  feeling  between  workmen 
and  employer,  and  accepts,  as  an  inevitable 
condition  of  industry,  the  happening  of  the 
accident,   and   charges   its   coat   to  th«   in' 

Kennerson  v.  Thomas  Towboat  Co.  SS 
Conn.  307,  L.R.A.1SH8A,  43G,  94  Atl.  372: 
"George  Alarsdale  left  surviving  him  two 
brothers,  a  sister,  and  a  mother,  claimant 
herein.  He  had,  during  the  ilinesH  of  his 
father,  sent  his  mother,  from  July  until 
his  father's  death,  November  10,  1!)13,  $10 
a  weel;  of  his  weekly  wages  of  $15.  Aftpr 
her  husband's  deutli,  the  mother  went  to 
live  with  her  son  Oiurlch,  temporarily,  and 
on  December  9,  1913,  the  decedent  engaged 
in  said  employment  with  the  respondent  for 
S30  a  month  and  his  board,  worth  50  cents 
a  day.  Out  of  hia  earnings  the  decedent 
gave  his  mother  from  $20  to  $25  a  month, 
which  sums  were  to  pay  the  funeral  expenses. 
of  her  husband.  These  were  just  paid  prior 
to  George's  death.  The  mother  and  dece- 
dent had  arranged  that,  aa  soon  as  the  fu- 
neral expenses  were  paid,  her  residence  with 
her  son  Charles  should  ceaae,  and  they 
should  then  live  together,  and  the  decedent 
shuuld  support  his  mother.  Kifcept  at, 
stated,  none  of  the  children  contributed  to 
the  support  of  their  mother." 

In  that  case  it  was  held:  "That  Mra. 
Marsdale,  the  mother  of  George  Mnrsdale. 
was  a  total  dependent  of  her  son  George." 

It  will  be  noted  that  George  IMaradale  did 
not  cnntriliute  anything  toward  the  puntiort 
of  his  mother  after  his  father's  death,  but 
tLat  the  money  that  he  sent  to  her  aft«r 
that  event  was  all  devoted  to  the  payment 
of  the  funeral  expenses  attendant  upon  the 
death  of  his  parent,  an  item  that  was  per- 
haps not  char|;cable  to  his  mother  in  any 
event,  though   the  record  is  silent  on   tills 

Mcdier  v.  Modler,  124  L.  T.  Jo.  410,  1 
B.  W.  C.  C.  332.  holds:  "A  wife,  who  had 
been  .turned  out  of  her  home  by  her  huS' 
band,  snd  had  not  been  living  with  or  sup* 
ported  by  bim  for  eleven  years  before  his 
death,  but  who  had  made  endeavors  to  ob- 
tain support,  was  hold  to  be  in  pari  de- 
pendent upon  her  husband's  earnings  at  thft 
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time  of  hU  dp»th,  within  Uie  taeaning  oT 
Scbeilute   I.    (I)     t»)     i")    of   thu   act   of 

1*06." 

iSpoaking  genemllj,  it  nwy  be  bonin  in 
mind  that  a.  dependent  who  avails  liliaiiclf  of 
the  act  b  deprived  of  having  a  jury  pa«s 
upon  ajif  of  tti«  queBtionB  that  pertain  to 
the  injury  or  the  t'auee  of  death  of  the  per- 
aoo  upon  whom  he  may  l>e  depenili'nt  fur 
■upport,  and  for  thin  rsaxon,  amonit  others, 
the  statute,  which  ia  remedial  in  its  nature, 
should  be  liberally  conatru«l,  It  our  stat- 
ute means  that,  udIebs  the  ion  is  actually 
contributing  to  the  support  of  bin  mother  at 
the  time  of  the  aceidenf ,  she  is  not  a  depenrt- 
vnt  witliin  its  meaning,  and.  if  this  doctrine 
is  establiBtied  an  a  g<>ii('ra1  rule,  it  would 
lead  to  strange  con cj unions.  If  aueb  con- 
Ktraction  is  proper,  it  is  a  very  unfortunate 
statute,  because,  prior  to  its  enaofmcnt,  the 
mother  rould  plainly  recover  dimagi.'E  for 
the  death  of  a  son  who  sustained  to  her  the 
tame  relation  as  a.  dependent  that  Kels  Par- 
son sustsioed  to  plaintiff.  That  we  have 
decided  many  timra,  and  to  now  hold  other- 
wise is  to  hold  that  the  dtatiite  bas  done 
uway  with  the  plainest  dictate  of  humanity. 
Under  the  law,  the  mother  could  conipel  her 
«on  to  contribute  to  her  support,  and  yet 
berause  he  do«fl  not  di)  so.  and  }ipcause  nbe 
ean  live  a  month  or  bo  without  his  doing 
TO,  we  construe  the  Etat\[te  to  mean  that  be 
need  not  support  her,  and  that  it  was  no 
advantage  to  her  to  have  him  in  a  position 
to  do  so.  I'nder  such  circumstanees.  the 
fai-tfl  existed  at  the  time  of  the  accident 
which  would  mak«  her  dependant  u|>on  her 
son.  altliough  he  failed  to  perform  his  duty 
and  failed  to  contribute  anything  towards 
her  support.  One  may  be  at  the  present 
time  dependent  upon  hia  growing  crop  of 
wheat  for  hia  daily  bread,  and  yet  a  drouth 
may  destroy  the  crop  and  deprive  him  en- 
tirely of  that  support.  Can  it  be  said  that 
at  the  time  that  the  wheat  was  in  the  proc- 
ess of  maturing  he  was  not  dependent  upon 
that  crop?  And  bo  one  may  give  any  num- 
ber of  illustrations,  all  showing  that  the 
fact  exists  at  the  present  time  that  we  de- 
pend upon  something  for  our  support,  al- 
though that  particular  thing  may  not  be 
actually  supporting  us  at  the  present  time. 


Boyd  ».  Pratt,  72  Wash.  306,  130  P»c. 
3T1,  construes  a  statute  containing  this 
language;  ''It  the  workman  is  under  tho 
age  of  twenty-one  vears  and  unmarried  at 
the  time  of  his  death,  the  parents  or  pare^it 
of  the  workman  shall  receive  $20  per  month 
fOT  each  ntonth  after  his  death  until  the 
time  at  which  he  would  have  arrived  at  the- 

',  age    of    twenty-one    years."      Wash    Iaws, 

i  1911,  chap.  74,  i  a.  Bubd.  3. 

I  It  was  tbere  held  that  a  parent,  who  1b 
also  a  dependent,  is  entitled  to  the  monthly 
payment  during  the  continuance  of  depend- 
ency, and  not  merely  to  the  time  of  major- 

'Pittsburgh,  C.  C.  *  St.  L.  R.  Co.  v.  Col- 
lard,  170  Ky.  330,  L.R.A.1918E,  273,  186 
8.  W.  1108,  is  a  recent  case  which  construes 
the  Federal  Kniphiycrs'  I.iabilitv  Act  of 
April  22.  1608  (35  Stat,  at  L.  chap.  140, 
p.  85,  Comp.  fitat.  1918.  S9  8857-8665). 
It  is  there  held  that  "it  is  not  necessary 
to  prove  that  a  detedent  has  made  actual 
contributions  to  the  support  of  his  parents- 
in  order  to  establish  a  reaBonable  expect- 
ancy of  pecuniary  benefit  from  the  con- 
■tinuanee  of  his  life." 

TTie  same  cane  holds  that  declarations. 
made  by  decedent  that  be  intended  to  sup- 
port his  father  Were  miflicient  to  sustain  « 
verdict  in  behalf  o(  the  father.  To  the 
same  effect  is  the  following:  Tobfn  T.- 
Bruce. 3fi  8.  D.  64,  1B2  N.  \V.  B33.  See' 
also  Garrett  t.  T.fluiBViile  t  N.  R.  Co.  IIT 
C.  C.  A.  109,  197  Fed.  715,  8  N.  C.  C.  A. 
789;  Michigan  C.  B.  Cn.  v.  Vreeland,  M7 
U.  8.  SB,  57  L.  cd.  417.  33  8up.  Ot  Rep. 
192,  Ann.  Coi.  I014C,  176. 

The  Employers'  Liability  Act  il  now  to 
our  state.  The  questions  involved  In  Ita  con- 
struction are  not  without  difficulty.  Ad- 
judicated cases  are  not  numerous,  and  there 
is  some  conflict  among  tJicra,  due  in  part  to 
slight  difTereQces  in  the  wording  of  the  atat- 
j  mUe  of  the  different  states.  On  the  poiutft 
I  in  dispute  we  have  adopted  the  rule  that 
i  appears  to  us  to  harmonize  with  the  tni«  ' 
I  intent  of  the  legislature.  The  judgment  of 
!  the  District  Court  is  therefore  reversed, 
and  the  eauss  remanded  for  furtber  pro- 
ceedings. 
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Ill  .—con  linued. 

C.  Effect  of  legal  liabtlity  of  em~ 
plot/ee  to  support  claimant, 
4*7. 

d.  Total   or  partial  depend<^e]i, 

4S8. 

e.  Facta      ehouHng      dependency, 

4tS8. 

I.  Introductory. 

The  geueial  subject  of  Workmen's 
CompensaLiou  Acts  is  treaUd  in  annota- 
tions in  L.E.A.1916A,  23,  and  L.R.A. 
1917D,  80.  For  Inter  cases  and  annota- 
tions on  Workmen's  Compensation  Stat- 
utes, consult  the  L.R.A.  Indexes  for  vol- 
umes subsequent  to  L.R.A.1917D,  ooder 
the  title,  "Workmen's  compensation." 

The  questiou,  "Who  are  dependents," 
is  treated  in  tbe  annotation  in  L.R.A. 
1916A,  at  pages  121  and  248,  and  in  the 
aunotatiou  in  L.R.A.1917D,  at  page  157, 
and  the  present  annotation  is  supplemen- 
tary thereto. 

As  to  whether  nonresident  aliens  may 
be  dependents  within  the  meaoing  of  the 
Compensation  Statutes,  see  annotation  to 
Re  McDonald,  post,  493. 

The  question,  "Who  are  dependents," 
naturally  divides  itaelf  into  two 
branches:  First,  who  may  be  depend- 
ents; second,  what  conatitutea  depend- 
ency, ,  No  person  is  entitled  to  compen- 
sation undra'  the  statute  unless  he  falla 
within  one  of  the  classes  designated  in 
the  statute;  nor  can  a  member  of  one  of 
the  designated  classes  recover,  unless,  as 
a  matter  of  fact,  he  is  a  dependent  upon 
the  deceased  employee.  Most  of  the 
statutes,  however,  provide  that  certain 
persons,  such  as  a  wife  and  infant  chil- 
dren, shall,  under  apecifled  circumstances, 
1m)  presumed  to  be  dependect  upon  the 
husband  and  father,  so  that,  in  these 
«&seB,  proof  of  the  relationship  being  es- 
tobiishud,  the  presumption  operates  to  re- 
move the  necessity  of  proof  of  fact  of 
actual  dependency. 

II.  Who  ma-ti  be  dependents, 
a.  In  general. 
Although  the  statutes,  for  the  moat 
part,  define  the  classes  of  persona  to 
whom  compensation  may  be  awarded, 
nevertheless  a  number  of  cases  have 
arisen  which  pass  upon  the  question 
whether  or  not  the  claimant  falls  within 
one  of  the  statutory  classes. 

b.  Common-Jaw  wife. 
An  award  of  compensation  to  a  com- 
mon-law wife  has  been  sustained,  under 
the  New  York  statute.    Ziegler  v.  P.  Cas- 


Ills—cont  Inued. 

f.  Conclusive  presumption  of  <!    ' 
pendency,  iOl. 
TV.  Aa  of  what   time   qucetton   of   de- 
pendency   must    be    determined, 
492. 
V.  Practice  and  procedure,    493. 


aidy's  S6na  (1917)  220  K.  T.  98,  115  N", 
E.  471,  Ann.  Cas.  1917E,  248. 

A  finding  by  the  industrial  commission 
that  a  so-called  common- law  marriage, 
which  had  esisted  between  the  deceased 
employee  and  the  applicant,  Was  valid, 
and  the  announcement  by  the  counsel 
for  the  defendant,  then  and  there,  that 
he  intended  to  appeal  from  said  deter- 
mination, present  a  question  of  law, 
which  survives  the  unanimous  affirm- 
ance by  the  appellate  division,  for  con- 
sideration by  the  court  of  appeals. 
Ibid. 

But  a  woman  is  not  entitled  to  com- 
pensation as  the  wife  of  a  deceased 
workman,  where  the  evidence  shows 
that  at  the  time  during  which  she 
claimed  to  be  his  wife  he  had  another 
wife  living.  Meehan  v.  fidward  Valve 
&  Mfg.  Co.  (1917)  —  :tnd,  App.  — , 
117  N.  E.  2C5.  To  the  same  effect,  Arm- 
strong V.  Industrial  Commission  (1915) 
161  Wis.  530,  154  N.  W.  844;  Hall  v.  In- 
dustrial Commission  (1917)  165  Wis. 
364,  L.R.A.1917D,  829,  162  N.  W.  312. 
c.  Adopted   cMIdren. 

The  term  '^egal  adoption,"  as  found 
in  the  provision  of  the  Kansas  act,  that 
"children  and  parents  include  that  rela- 
tion by  legal  adoption,"  means  adoption 
according  to  the  statute  governing  that 
subject,  and  does  not  extend  to  a  child 
taken  into  a  family  and  treated  as  a 
natural  offspring,  under  an  agreement 
to  adopt,  which  was  not  performed.  El- 
lis v.  Nevius  Coal  Co.  (1917)  100  Kan. 
187,  163  Pac.  654, 

And  an  adopted  child  of  a  daughter 
of  a  deceased  workman  cannot  be 
awarded  compensation  under  the  Xew 
York  act.  Winkler  v.  New  York  Car 
Wheel  Co.  (1917)  181  App.  Div.  239,  168 
N.  T.  Supp.  826.  The  statute  expressly 
provides  that  the  word  "child"  shall  in- 
clude children  legally  adopted  prior  to 
the  injury  to  the  employee.  The  court 
held,  however,  that  the  question  must  be 
determined  by  the  provisions  of  the  Do- 
mestic Relations  Law,  and,  under  that 
law,  the  adoption  did  not  change  the 
Law  of  Descent  and  Distribution  as  to 
the  property  of  the  ancestors  of  the  fos- 
ter parents.    The  opinion  is  not  entirely 
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olear  as  to  why  the  Domestic  Relations 
Lnw  mu3t  be  consulted  to  determine  the 
question,  sioce  Elie  Compensution  Stat- 
ute is  apparently  cleur  in  its  terms;  and 
it  is  to  he  noted  tliat  John  M.  Kellogg, 
P.  J.,  disaented  from  the  majority  opin- 

But  a  minor  may  be  found  to  be  a  de- 
pendent upon  her  grandfather,  where 
she  had  lived  in  his  home  for  over  fifteen 
yeiirs  from  tiie  time  she  was  a  few  days 
old,  and  tbere  had  been  some  writing 
m;ide,  giviog  the  child  to  the  grandpar- 
ents, although  the  father  and  mother  of 
the  child  were  living  together  and  ap- 
parently desired  the  daughter  to  return 
to  them,  and  the  father  was  earning 
higher  wages  than  was  the  grandfather 
at  (he  time  of  his  death.  He  Yeople 
(1918)  182  App.  Div.  438,  169  N.  Y. 
Supp.  584,  This  decision,  also  by  a  di- 
vided court,  is  based  upon  the  ground 
that  the  minor's  real  home  was  with  her 
grandfather  and,  under  all  the  facts, 
she  was  a  dependent  upon  the  grand- 
father, and  had  been  supported  by  him. 

a.  lUegUimate  cMldifii. 

The  New  York  statute,  by  declaring 
that  the  word  "child"  shall  include  post- 
humous .children  and  children  legally 
adopted  prior  to  the  injury  of  the  em- 
ployee, must  be  understood  to  have  ex- 
cluded any  other  child  or  children  than 
siieh  as  would  be  included  at  common 
law,  and  under  the  statutory  defloition, 
as,  for  instance,  illegitimate  children. 
Bell  V.  Terry  &  T.  Co.  (1917)  177  App. 
Div.  12.1,  163  N.  Y.  Supp.  733.  The 
court  said:  "Whatever  may  have  -been 
held  in  other  jurisdictions,  under  ever 
varying  langu^e  and  differing  concep- 
tions of  public  policy,  there  is  no  justi- 
fication for  reading  into  the  statute  a 
provision  which  shall  permit  illegitimate 
children  to  share  in  the  benefits  pro- 
vided for  the  lawful  issue  of  one  suffer- 
ing through  an  industrial  accident.-  If 
the  legislature  wants  to  assume  this  re- 
sponsibility, it  should  do  so  in  plain  and 
unequivocal  language ;  it  ought  not  to  be 
done  through  strained  and  unnatural 
eonstruetion  on  the  part  of  the  courts." 

An  illegitimate  grandchild  is  not  a  de- 
pendent under  the  New  Jersey  act,  since 
the  word  "grandchildren,"  as  used  in 
that  statute,  must  be  considered  as  used 
in  its  ordinary  sense,  and  as  applicable 
only  to  persons  who  stood  legally  in  that 
retation  to  the  deceased  workman,  par- 
ticularly as  the  statute  had  made  pro- 
vision for  illegitimate  children  under 
certain    circumstances.     Split dorf  Elcc- 
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trical  Co.  v.  King    (1917)   90  N.  J.  L. 
421,  103  Atl.  674. 

In  Perry  v.  Industrial  Acci.  Commis- 
sion (1917)  —  Cai.  — ,  160  Pac.  353, 
an  award  of  compensation  to  illegiti- 
mate chilclren  was  upheld,  but  the  only 
contested  point  was  whether  the  wife  of 
decedent  was  entitled  to  a  portion  of 
the  award,  as  an  actual  dependent  upon 
him. 

For  the  earlier  cases  on  the  right  of 
illegitimate  ehildren  to  recover  compen- 
sation, see  the  annotations  in  1>.K.A. 
1916A,  at  page  124,  notes  44  et  seq.,  and 
in  L.R.A.1917D,  at  page  158,  notes  79  et 
seq.,  which  show  that  illegitimate  chil- 
dren may  recover  ander  the  English  and 
Michigan  statutes. 

«,  JfmKber«  of  family- 

A  woman  who  ia  living  with  a  man  as 
his  wife,  but  to  whom  she  is  not  legally 
married,  is  not  a  member  of- his  family 
within  the  meaning  of  the  Wisconsin 
statute,  so  as  to  be  entitled  to  compen- 
sation. Armstrong  v.  Industrial  Com- 
mission (1916)  161  Wis.  530,  154  N.  W. 
844;  Hall  v.  Industrial  Commission 
(1917)  165  Wis.  364,  L.R.A.1817D,  829, 
162  N.  W.  312. 

Weekly  payment*  of  an  employee, 
contributed  for  the  support  of  a  house- 
hold consisting  of  himself,  his  sister, 
and  her  minor  son,  whenever  the  em- 
ployee could  obtain  employment,  and 
the  purchase  of  some  incidental  house- 
bold  furnishings  and  supplies,  as  ~nell  as 
the  cultivation  of  the  garden,  did  not 
make  him  the  head  of  a  family  of  which 
his  sister  and  his  nephew  could  be 
deemed  members,  where  it  appeared 
that  the  sister  had  the  exclusive  man- 
agement of  the  household  affairs.  Re 
Mahoney  (1917)  228  Uass.  555,  U7  N. 
E.  794. 

f.  Next  of  fcfn. 

The  Massachusetts  statutes  provide 
that  there  can  be  no  compensation  un- 
less the  claimant  is  a  next  of  kin  or  a 
member  of  the  family  of  the  deceased 

So,  where  a  deceased  employee  left  a 
minor  daughter,  his  sister  is  not  the 
next  of  kin,  and  can  have  no  claim  for 
compensation  unless  she  was  a  member 
of  his  family,  partly  deptendent  for  sup- 
port upon  his  earnings  at  the  time  of  bis 
death.  Re  Mahoney  (1917)  228  Mass. 
555,  117  N.  E.  794. 

g.  Legal   benefielari«B. 

The  Texas  act,  which  provides  com- 
pensation for  "legal  beneficiaries"  of  a 
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deceased  employee,  does  not  deflae  the 
tenu  as  used,  but,  in  construing  the  act, 
the  court  of  civil  appeals  has  determined 
that  such  l^ral  benefipiaries  ag  are  pro- 
vided for  under  the  Texaa  Death  Injury 
Act,  namely,  "surviving  husband,  wife, 
children,  and  parents,"  only,  shall  be 
considered,  and  that  the  Statute  of  De- 
scent and  Distribution  does  not  control, 
except  aa  a  basis  for  apportionment 
among  beneficiaries  otherwise  determ- 
ined. 

Consequently,  brothers  and  sisters  of 
a  deceased  employee  are  not  "legal 
beneiiciaries,"  under  the  Texaa  act. 
Vaughan  v.  Southwestern  Surety  Ina. 
Co.  (1917)  —  Tei.  Civ.  App.  — ,  195 
S.   W.  261. 

And  the  mother  alone  of  a  deceased 
workman  can  recover  compensation, 
where  he  left,  besides  his  mother,  only 
brothers  and  sisters.  Southern  Surety 
Co.  v.  Moore  (1917)  —  Tei.  Civ.  App. 
— ,  196  S.  W.  187.  The  court  said: 
"We  infer  from  the  language  used  by 
the  trial  court  in  his  conclusions  of  law 
that  liability  to  the  sisters  and  brothers 
was  desied  by  the  court,  on  the  ground 
that  the  deceased  was  a  minor,  and  that 
his  earnings  belonged  to  his  mother. 
This  court  holds,  however,  that  a  re- 
covery was  properly  denied  the  brothers 
and  sisters  of  the  deceased,  for  the  rea- 
son that,  under  proper  construction  of 
the  act  above  mentioned,  said  brothers 
and  sisters  were  not  beneficiaries  of  de- 
ceased, and  therefore  were  not  entitled 
to  recover  against  defendants  in  any 
event." 

III.  What   eonatttutea   aependeney. 
a.  In  general. 

Compensation  Statutes  ordinarily  do 
not  undertake  to  define  the  term  "de- 
pendency." The  meaning  of  the  phrase 
has  been  frequently  considered  by  va- 
rious courts,  but  the  definitions  given 
and  applications  made  have  not  always 
been  uniform,  and  authorities  may  be 
found  that  support  various  aod  different 
meanings. 

Under  the  earlier  Illinois  Act  of  1917, 
if  contributions  to  the  support  of  appli- 
cants for  compensation  were  actually 
made  vithin  four  years  prior  to  the 
death  of  the  employee,  the  fact  that  the 
beneficiaries  were  not  in  such  circum- 
stauces  aa  to  need  the  support  of  the  de- 
i^eased  is  immaterial.  Peabody  Coat  Co. 
V.  Industrial  Bd.  (1917)  281  IlL  579, 
117  N.  E.  983. 

It  was  sufiUcient  that  the  deceased  left 
a  widow,  child,  parent,  grandparent,  or 
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other  lineal  heir,  to  whose  support  be 
had  contributed  within  four  years  pre- 
vious to  the  time  of  the  injury.  Mailers 
V.    Industrial   Bd.    (1917)    281    El.    418, 

117  N".  E.  1056;  Commonwealth  Edison 
Co.  V.  Industrial  Bd.  (1917)  277  HL  74, 
115  N.  E.  158 ;  Mechanics  Furniture  Co. 
V.  Industrial  Bd.  (1917)  281  IIL  530,  117 
N.  E.  986.    ' 

And  if  a  deceased  husband  was  under 
legal  obligation  to  support  his  wife, 
neither  proof  of  dependency  nor  proof 
of  contributions  made  to  her  was  essen- 
tial to  a  recovery  of  compensation. 
American  Mill  Co.  v.  Industrial  Bd. 
(1917)  279  HL  560,  117  N.  E.  147. 

The  act  based  the  right  of  a  widow  to 
compensation  upon  the  husband's  legal 
obligation,  at  the  time  of  his  death,  to 
support  her,  and  did  not  require  (hat 
they  be  living  together  at  the  time,  or 
that  she  be  dependent  upon  him  for  sup- 
port. H.  G.  Goelitz  Co.  v.  Industrial 
Bd.  (1917)  278  ni.  104,  115  N.  B;  855. 

But,  under  the  Illinois  Act  of  1917, 
dependency  is  a  condition  of  compensa- 
tion. Peabody  Coal  Co.  v.  Industrial 
Bd.  (1917)  281  m.  579,  117  N.  E.  983. 

Under  the  Nebraska  act,  the  question 
of  dependency  of  a  parent  is  not  deter- 
mined by  the  fact  that  the  decedent  had 
or  had  not  actually  contributed  to  the 
support  of  the  parent  before  the  date  of 
the  accident.  Parson  v.  MiritPHT,  ante, 
479. 

The  Massachusetta  act  awards  com- 
pensation to  those  dependent  upon  the 
"earnings"  of  the  deceased  employee, 
and  not  to  those  supported  by  him. 
Derinza's    Case    (1918)    229   Haas.   436, 

118  N.  E.  942.  The  court  said:  "The 
terms  of  our  act  award  compensation  to 
those  dependent  upoa  tbe  'earnings'  of 
the  deceased  employee,  and  not  to  those 
supported  by  htm,  differing  thus  from 
the  statutes  of  some  other  jurisdictions. 
See,  for  example.  State  ex  rel.  Crooks- 
ton  Lumber  Co.  v.  District  Ct.  (1915) 
131  Minn.  27,  154  N.  W.  509."  In  the 
latter  ease,  the  mother  of  the  deceaaeil 
workman  waa  supported  in  part  by  the 
yield  of  bis  land. 

&.  Extent    of   depettdenot/   necenaary. 

It  has  been  uniformly  held  that  want 
or  distress  need  not  exist  before  it  can 
be  said  that  the  condition  of  dependency 
arises,  and  that  a  parent  or  his  family 
need  not  reduce  the  expense  of  living 
below  a  reasonable  standard  in  order  to 
escape  dependency,  and  thereby  absolve 
an  employer  from  the  paj-ment  of  com- 
pensation, who  would  otherwise  be  lia- 
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We  for  the  payment  thereof.  Re  Peters 
(1917)  —  Ind.  App.  — ,  116  N.  E.  848. 

The  word  "dependent,"  in  the  Weat 
Virginia  act,  means  dependent  for  the 
ordinary  necessaries  of  life  for  one  of 
Ilia  station  in  life,  taking  into  aceount 
the  financial  and  social  position  of  the 
recipient ;  in  determining  whether  or 
not  an  applicant  for  eoinpensation  is  a 
dependent,  the  question  is  not  whether 
the  riaimant  eould  have  maintained  him- 
self and  family  with  the  bare  neces- 
saries of  life,  without  the  assistance  of 
the  earnings  of  the  injured  or  deceased 
employee,  but  whether  he  was  actually 
dependent  upon  auch  earnings  for  his 
rapport  and  maintenance.  Poccardi  v. 
State  Compensation  Comr.  (1917)  79  W. 
Va.  684,  91  S.  E.  663. 

To  confine  the  inquiry  to  the  question 
whether  the  family  of  the  deceased 
workman  could  have  supported  life 
without  any  contributions  from  him,  or 
whether  sueh  contributions  were  abso- 
lutely necessary  in  order  that  the  fam- 
ily might  be  reasonably  maintained,  is 
not  a  fair  test  of  dependency,  but  rather 
the  inquiry  should  include  the  question 
whether  eontribntions  from  the  work- 
man were  looked  to,  or  depended  and  re- 
lied on,  in  whole  or  in  part,  by  the  fnm- 
ilv,  for  means  of  reasonable  support. 
Re  Carroll  (1917)  —  Ind.  App.  — , 
116  N.  E.  844.  The  court  said:  "Among 
!he  elements  that  are  indicia  of  a  state 
of  dependency  are  an  obligation  to  sup- 
port, the  fact  that  contributions  have 
been  made  to  that  end,  that  the  claim- 
.int  in  any  case  is  shown  to  have  relied 
on  auch  contributions  and  their  contin- 
uing, and  the  eiiatenee  of  some  reason- 
able grounds  as  a  basis  for  a  probability 
of  their  continuance,  or  of  a  renewal 
thereof,  if  interrupted.  We  would  not 
be  understood  as  indicating  that  all 
these  elements  mast  exist  in  each  ease, 
in  order  that  there  may  be  a  state  of  de- 
pendency. As  a  rule,  to  which  there  are 
exceptions,  however,  the  fact  that  con- 
tributions have  been  made  ia  an  essen- 
tial element  of  a  Btate  of  dependency 
within  the  meaning  o£  the  aot.  See 
L.RJ1.1916A,   notes  at  pages  121   and 

A  fair  and  reasonable  eonstmction  of 
the  Indiana  act  does  not  require  that  a 
person,  in  order  to  be  adjudged  a  de- 
pendent, must  be  incapable  of  snpporting 
herself  by  reason  of  physical  or  mental 
afffictjona.  Be  Lanman  (1917)  —  Ind. 
App.  — ,  117  N.  E.  671. 

While  dependency  implies  that  the 
elaimant  relied  npon  the  employee  for 
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snpjKirt  or  help  to  a  substantial  degree, 
partial  dependeney,  within  the  meaning 
of  the  statute,  may  be  found  to  exist, 
even  though  the  claimant  could  have 
subsisted  without  any  aid  from  the  em- 
ployee, and  the  latter  was  under  no  real 
obtigatioD  to  famish  it.  McMafaon's 
Case  (1918)  229  Maas.  48,  118  N.  E.  189. 
In  Gherardi  v.  Connecticut  Co.  (1918) 
92,  Oonn.  454,  103  Atl.  668,  the  court 
said :  "This  much  may  be  said,  broadly 
and  generally,  that  no  one  not  belonging 
to  the  enumerated  classes  of  persons, 
conclusively  presumed  to  be  dependent, 
is  entitled  to  be  regarded  as  a  dependent 
or  partial  dependent,  whose  financial  re- 
sources at  his  command,  or  within  his 
power  to  command  by  the  exercise  of 
such  efforts  on  his  part  as  he  reason- 
ably ought  to  exert  in  view  of  the  exist- 
ing conditions,  are  sufficient  to  sustain 
himself  and  family  in  a  manner  befitting 
his  class  and  position  in  life,  without  be- 
ing supplemented  by  the  outside  assist' 
anee  which  has  been  received,  or  some 
measure  of  it."  The  court  went  on  to 
say  that,  of  course,  a  claim  for  de- 
pendency ia  not  to  be  defeated  by  mere 
proof  that  the  claimant  can,  by  the  ex- 
ercise of  his  best  endeavors,  support 
himself  and  family  by  his  own  unaided 
efforts;  bnt,  as  it  is  no  purpose  of  the 
law  to  give  aid  and  comfort  to  slackers 
in  respect  of  their  obligations  as  mem- 
bers of  society,  so  it  is  that  a  claim  for 
dependency  will  meet  defeat,  if  it  ap- 
pears that  the  claimant,  by  the  expendi- 
ture of  sueh  efforts  as,  under  all  the  cir- 
cumstances, are  fairly  and  reasonably  to 
be  expected  of  him,  ia  of  ability  to  be 
self  and  family  supporting,  according  to 
the  proper  measure  of  such  support. 


The  mere  fact  that  an  employee  is  le- 
gally bound  to  support  his  wife  has  no 
bearing  upon  the  question  of  actual  de- 
pendency, within  the  meaning  of  the 
Rhode  Island  statute.  Sweet  v.  Sher- 
wood Ice  Co.  (1917)  —  E.  I.  — ,  100 
Atl.  316. 

Nor  is  dependency  under  the  Nebras- 
ka act  based  solely  upon  a  present  legal 
obligation  to  support.  Parson  v.  Mob- 
PHY,  ante,  479. 

But  a  widow  and  children  of  a  de- 
ceased employee  may  be  found  to  be  par- 
tially dependent  upon  him,  where  he 
rested  under  both  a  common -law  and 
statutory  obligation  to  support  them, 
and  the  wife  had  shown  a  disposition  to 
require  her  husband  to  discharge  his  le- 
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gal  obligation  to  his  family,  asd  he  cod- 
tinued  irregular  contributions  for  the 
support  of  the  children  up  to  the  time 
of  hia  decease.  Be  Carroll  (1917)  — 
lad.  App.  — ,  116  N.  E.  844. 

Under  the  Illinois  Act  of  1913,  eom- 
penaation  was  recoverable  is  c&ses  in 
which  the  employee  left  any  children, 
whom  he  was  nnder  legal  obligation  to 
support,  or  whom  he  had  aapported,  in 
whole  or  in  part,  within  four  years 
previous  to  the  time  of  his  injury;  the 
act  was  amended,  however,  in  1917,  ho 
as  to  make  dependency  a  condition  of 
compensation.  Peabody  Coal  Co.  v.  In- 
dustrial Bd.  (1917)  281  m.  579,  U7  N. 
£.  983. 

d>  Total   or  partial   depemlt^ca. 

Partial  dependents,  as  well  as  those 
who  are  totally  dependent  upon  a  de- 
ceased employee,  are  entitled  to 
pensation,  although  not  to  the  ssm 
tent.  Consequently,  the  (piestion  fre- 
ipiently  arises  whether  or  not  the  nlaitn- 
ant  was  a  total  or  only  a  partial  depend- 
ent. 

A  sister  who  received  her  entire  sup- 
port from  the  earnings  of  her  deceased 
brother,  and  has  no  independent  means 
of  her  own,  is,  if  a  dependent  at  all,  a 
total  dependent.  Re  Lanman  (1917)  — 
Ind.  App.  — ,  117  N.  E.  671. 

Total  dependency  exists  where  the  de- 
pendents rely  entirely  on  the  earnings 
of  the  workman;  but,  in  applying  this 
rule,  courts  have  not  deprived  a  claim- 
ant of  the  right  to  total  dependency, 
who  was  otherwise  entitled  thereto,  on 
account  of  occasional  financial  assist- 
ance received  from  other  sources. 
Bloomington-Bedford  Stone  Co.  v.  Phil- 
lips (1917)  —  lad.  App.  — ,  116  N.  E. 

But  a  father  can  be  found  only  par- 
tially dependent  upon  the  contributions 
made  by  a  deceased  son,  where  the  evi- 
dence shows  that  the  father  was  work- 
ing and  receiving  a  weekly  wage,  at  the 
time  of  the  injury  and  death  of  the  son. 
Re  Peters  (1917)  —  lad.  App.  — ,  116 
N".  E.  848. 

So,  findings  that  a  widow  was  totally 
dependent  npon  the  wages  of  the  hus- 
band for  her  support  cannot  be  support- 
ed, where  there  was  evidence  that  the 
deceased  husband  owned  the  house  in 
which  she  was  living.  Deriiua's  Caae 
(1918)  229  Mass.  435,  118  N.  E.  942. 
The  court  said:  "There  was  no  evidenee 
to  show  how  valuable  the  house  was  in 
which  the  widow  lived,  the  nature  of 
the  deceased's  title  to  it,  what  its  rental 
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value  was,  what  was  its  condition  or 
state  of  repair,  whether  it  was  eneum' 
bered  by  mortgage  or  otherwise,  the 
oharacter  of  the  neighborhood,  city,  or 
town  in  which  it  was  located,  or  any- 
thing further  than  the  bald  fact  that  the 
family  lived  in  his  house.  Nevertheless, 
it  was  the  house  in  which  the  family  of 
the  deceased  lived.  It  was  their  home. 
Payment  of  rent,  as  matter  of  common 
knowledge,  is  the  material  part  of  the 
support  of  every  family  whose  home  is 
hired.  If  the  housing  ia  provided  from 
some  other  source  than  the  'earnings'  of 
the  employee,  it  cannot,  with  due  regard 
to  the  force  of  words,  be  said  that  the 
wife  ia  totally  dependent  upon  those 
'earnings.'  That  element  of  support  is 
a  matter  of  substance.  It  is  not  so  in- 
aignidcant  as  to  be  negligible." 

And  it  cannot  rightly  be  said  that  a 
wife  is  totally  dependent  for  support  up- 
on the  wages  of  her  husband,  where  she 
owns  a  lot  of  land,  with  ua  eight-room 
house  in  good  repair,  in  which  the  fam- 
ily live,  since  {.ayment  of  rent  is  an  es- 
sential factor  in  the  support  of  every 
family,  which  does  not  lave  its  housing' 
supplied  from  sources  other  than  the 
wages  of  the  husband.  Re  McDonald 
(Uaae.)  post,  493. 

Where  the  deceased  employee  at  no 
time  either  fully  or  substantially  sup- 
ported his  wife  or  children,  and,  for  the 
most  part,  the  wife,  by  her  own  labor, 
throughout  her  entire  married  life, 
maintained  both  herself  and  children, 
and  for  a  number  of  years  immediately 
preceding  his  death  the  workman  con- 
tributed very  irregularly,  and  in 
amounts  comparatively  trivial,  to  sucb 
support,  it  cannot  be  found  that  the 
wife  and  children  were  wholly  depend- 
ent upon  the  deceased  husband  and 
father  for  support.  Ke  Carroll  (1917) 
—  lad.  App.  — ,  116  N.  E.  844. 

C.  Facta   idioiclng  dcpcnOcney. 

The  question  of  dependency  under  the 
West  Virginia  act  is  one  of  fact  and  not 
of  law,  to  be  determined  by  the  eTidenci- 
of  each  particular  case;  but  where  the 
evidence  is  all  certified,  and  there  is  no 
conflict,  a  question  of  law,  and  not  of 
fact,  is  thus  presented.  Poocardi  v. 
State  Compensation  Gomr.  (1917)  79  W. 
Va.  684,  91  S.  E.  663. 

Whether  one  person  is  dependent  on 
another,  within  the  meaning  of  the  Coni- 
pessatioD .  Act,  is  usually  held  to  be  a 
question  of  fact.  Re  Carroll  (1917)  — 
Ind.  App.  — ,  U6  N.  E.  844.  The  court 
went  on  to  say:  "It  is  perhaps  more  ac- 
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curate  to  eay  that  questions  of  de- 
pendency are  mi  set!  questions  of  fact 
and  law,  sinee  the  ultimate  question  of 
what  (-onstitutes  a  dependency  is  a  law 
tjUi^stioD.  It  is  the  exclusive  province  of 
liiv-  board  to  determine  the  facts  and  to 
'iiLiw  legitimate  inferences  therefrom. 
It  is  the  pTovince  of  the  board  alao,  in 
the  first  instance,  to  determine  from 
dutfa  facts  and  inferences  whether  de- 
jieudency  exists;  but,  as  such  latter  proc- 
ess involves  a  law  question,  the  action 
«!'  the  board  in  aui?li  respect  is  review- 
jb!e  by  this  court  wiien  an  appeal  is 
laken  u&der  g  61  of  the  Workmen's  Com- 
peusation  Act.  In  each  case,  the  bur- 
lieo  in  on  the  claimant  to  establish  by 
evidence,  direct,  circumstantial,  or  both, 
.Lc  iaets  showing  dependency." 

Since  the  queation  of  dependency  is 
primarily  a  queation  of  fact,  cases  paSfl- 
inp  upon  the  question  as  to  what  evi- 
u«uee  is  stiMeient  to  show  a  state  of  de- 
IM-ndency  differ  materially,  and  it  is  dif- 
lii'ult  to  arrange  them  in  ajty  log-ioal 
manner.  The  eases  below  are  set  out  in 
Hi  coneisB  a  form  as  possible,  to  show 
what  the  eonrts  have  considered  snf- 
lii-ient  or  necessary  to  estftblish  the  fact 
ui  dependency. 

A  sum  of  money  given  by  a  son  to  a 
.Vther  for  the  purchase  of  certain  arti- 
•  W*  of  furniture  may  be  considered  ati 
;,-.ien  in  snpport  of  the  father,  so  btf  to 
;.!nke  him  a  partial  dependent  upon  the 
nm,  where  it  appeared  that  the  son 
jived  with  the  father,  coAtinually 
"iiiugbt  home  various  things,  incl\iding 
iruit,  and  wearing  apparel  for  different 
members  of  the  family,  worked  around 
ilie  premises,  did  work  for  his  father 
vhile  the  latter  was  away,  and  also 
worked  in  the  cemetery  in  which  his 
fa'her  was  employed,  and  the  money  he 
«amed  in  so  working  was  turned  into 
ibe  house.  McMahon's  Case  (1918)  229 
Mass.  48,  118  N.  E.  189.  But  payment 
of  luard  by  the  deceased  employee,  and 
the  purchase  by  him  of  various  articles 
of  clothing  and  fruit,  and  gifts  of  money 
for  ear  fare  to  alleged  dependents,  can- 
not be  considered  by  the  Massachusetts 
tourt  in  passing  upon  the  question  of 
dependency,  where  the  industrial  acei' 
dent  board  found  that  these  were  not 
■■ontri  but  ions  to  the  supjiort  of  the  fam- 
ily, and  the  claimant  did  not  appeal 
from  that  decision. 

A  son  living  with  his  parents,  and 
paying  the  price  for  bis  board  and  lodg- 
ing that  is  ordinarily  paid  at  boarding 
houses,  may  be  said  to  be  contributing 
to  their  support,  so  as  to  render  them 
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partially  dependent  upon  him.  Erickson 
V.  American  Well  Works  (1915)  196 
DL  App.  34G. 

A  finding  of  partial  dependency  on 
the  part  of  the  parents  is  sustained  by 
evidence  that  they  did  in  fact  depend, 
in  part,  on  the  son's  earnings,  so  that 
they  sufCered  injury  by  being  deprived 
of  what  they  had  relied  upon;  this  is 
true,  although  the  father  owned  his 
home,  owned  land  from  which  he  de- 
rived an  income  of  $400  or  S500  a  year, 
owned  shares  of  stock  in  a  corporation, 
on  which  be  had  paid  $5,000,  and  was 
employed  at  a  salary  of  $126  per  month. 
PenniiBore  v.  Pittshurg-Seammon  Coal 
Co.  (1917)  100  Kan.  372,  164  Pac.  265. 
The  court  said:  "Accepting  the  statute 
just  as  it  came  from  the  legislature,  the 
court  is  of  the  opinion  that  the  question 
before  the  district  court  Was  not  one  of 
how  the  domestic  economies  of  the  Fen- 
nimore  family  might  have  been  arranged 
or  ought  to  have  been  arranged,  but 
how  they  were  arrai^edi  and  if  the 
father  and  mother  did  in  fact  depend, 
in  part,  on  the  son's  earnings  so  that 
they  suffered  injury  by  being  deprived  of 
what  they  had  relied  on,  they  were  en- 
titled to  recover.  This  being  true,  the 
finding  of  partial  dependency  is  abund- 
antly sustained." 

A  son  may  be  found  to  have  contrib- 
uted to  the  support  of  the  father,  where 
he  and  the  other  children  paid  the 
father  more  than  all  the  household  ex- 
penses, aside  from  the  rent,  and  the  de- 
ceased contributed  one -fifth  of  the 
amount.  Mailers  v.  Industrial  Bd. 
(1917)  281  ni.  418,  117  N.  E.  105fi. 

In  Parson  v.  MrRPHT,  ante,  479,  it 
was  held  that  a  mother  may  be  found  to 
be  dependent  upon  a  deceased  son,  al- 
though she  had  a  few  hundred  dollars  in 
deposit  in  a  bank,  and  the  son  was,  in 
fact,  not  contributing  to  her  at  the  time 
of  his  death,  where  it  appeared  that  he 
had  no  one  else  to  snpport,  and  had 
promised  to  come  and  live  with  her  and 
snpport  her. 

Where  the  wages  of  a  deceased  son 
were  given  to  the  father,  and  were  used 
and  required  by  him  for  the  support  of 
his  family,  the  father  may  be  found  to 
be  a  dependent  upon  such  deceased  son. 
Re  Peters  (1917)  —  Iftd.  App.  — ,  116 
N.  E.  848. 

Where  the  deceased  employee  left  his 
mother  and  four  half  brothers  and  sis- 
ters, aged  respectively,  fifteen,  twelve, 
nine,  and  sis  years  of  age,  and  it  ap- 
peared that  at  times  bis  contribution  to 
the  snpport  of  the  fiunily  represented 
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hia  vfaole  earnings,  lees  such  snm  as  was 
necessary  for  his  own  support,  the  court 
will  Dot  disturb  the  finding  of  the  com- 
mission that  the  mother  and  brothers 
and  sisters  were  dependent  upon  him. 
Bylow  y.  St.  Regis  Paper  Co.  (1917)  174 
App.  Div.  556,  166  N.  Y.  Supp.  874. 

Where  the  evidence  showed  that  a 
brother  told  his  sister,  upon  the  death  of 
their  mother,  not  to  worry  over  her  con- 
dition, and  promised  to  furnish  her  a 
home  as  long  as  he  was  able,  and  that 
thereafter,  until  his  death,  he  did  fur- 
nish a  home  in  which  they  lived,  end 
turned  over  to  bis  sister  his  entire  earn- 
ings out  of  which  the  expenses  of  msin- 
taioing  the  home  were  paid,  including 
her  entire  support,  a.  condition  of  de- 
pendency is  created,  and  the  sister  may 
be  found  to  be  a  total  dependent  upon 
the  brother.  Be  Lanman  (1917)  —  Ind. 
App.  — ,  117  N.  E.  671.  The  court  said: 
"The  fact  that  the  sister  remained  in 
the  home  of  her  brother  after  the  death 
of  their  mother,  as  a  housekeeper,  under 
an  arrangement  or  understaoding  that 
the  deceased  was  to  furnish  the  home 
and  provide  for  his  sister,  and  in  return 
therefor  she  was  to  act  as  his  house- 
keeper, does  not  show  such  a  contract- 
ual relation  as  to  deprive  her  of  compen- 
sation as  a  dependent.  Such  fact  does 
not  show  a  contractnal  rather  than  a 
family  relation." 

A  father  contributes  to  the  support  of 
an  adult  daughter  within  the  meaning 
of  the  Illinois  statute,  when,  upon  her 
becoming  incapacitated  from  pursuing 
her  employment  by  reason  of  illness,  he 
takes  her  into  his  home  and  cares  for 
her.  Mechanics  Furniture  Co.  v.  Indaa- 
(rial  Bd.  (1917)  281  Dl  530,  117  N.  E. 
986. 

But,  in  Gherardi  v.  Connecticut  Co. 
(1918)  92  ConiL  454, 103  Atl.  668,  it  was 
held  that  a  single  man  past  his  majority, 
who  for  three  months  immediately  prior 
lo  his  father's  death  had  been  working 
steadily  at  a  living  wage,  in  a  mechan- 
ical establishment,  and  was  so  working 
when  the  hearing  was  had  some  twelve 
months  later,  couli  not  be  considered  a 
dependent,  although  the  evidence 
showed  that  previously  he  had  worked 
intermittently,  hut  the  finding  supplied 
no  details  as  to  where,  when,  or  how 
long-continued  such  previous  employ- 
ments were,  or  why  they  became  termi- 
nated, gave  that  he  bad  attempted  to 
work  as  a  lineman,  as  bis  father  was  do- 
ing, and  had  given  up  that  employment, 
as  not  suited  to  hia  health  and  strength. 
The  court  staid  that  it  would  seem  that 
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I  hia  fourteen  mouths  of  continued  shop 
experience  had  furnished  a  fair  degree 
of  demonstration  that  he  was  not  labor- 
ing under  a  serious  physical  handicap, 
and  there  was  nothing  in  the  finding'  to 
indicate  that  he  was. 

In  a  proceeding  for  compeuaatiun  fur 
the  death  of  an  adult  son,  where  iha 
average  weekly  espenses  of  the  family, 
including  the  support  of  the  sou, 
amounted  to  $18.78,  out  of  which  the 
father  earned  $16,  and  the  cost  of  the 
maintenance  of  the  deceased  son  would 
be  $4  a  week,  it  cannot  be  found  that 
the  father  was  dependent  upon  ihe 
wages  of  the  son.  Moll  v.  City  Bakerj' 
(1917)  —  Mich.  — ,  165  N.  W.  649. 

A  mother  cannot  be  said  to  be  depend- 
ent upon  the  wages  of  the  deceased  sou, 
where  he  and  his  wife  had  lived  with 
hia  parenta,  and  the  sou  was  contribu- 
ting from  $12  to  $17  per  week  to.  the 
mother,  which  -waa  a  fair  equivalent  of 
what  he  received  in  behalf  of  himiielf 
and  wife,  and  the  father  was  earning 
sufficient  wages  to  support  his  wife  iu  as 
good  a  style  as  she  was  maintaining,  if 
it  had  not  been  for  the  presence  in  the 
family  of  other  relatives,  who  had  no  le- 
gal claim  upon  the  family  for  support. 
Birmingham  v.  Westinghouse  Electric 
'  &  Mfg.  Co.  (1917)  180  App.  Div.  48,  167 
H.  Y.  Snpp.  520. 

A  niece  of  a  deceased  workman,  who 
was  sixteen  years  old  and  not  emanci- 
pated, and  whose  home  was  with  her 
mother  and  stepfather,  but  who  stayed 
with  her  uncle  five  days  of  each  week 
for  several  years,  when  school  was  in 
session,  as  a  matter  of  convenience,  is 
not  a  dependent  upon  the  uncle,  al- 
though he  did  not  charge  her  for  board, 
and  gratuitously  furnished,  her  some 
clothing  and  school  supplies.  Be  Lan- 
man (lad.)  supra. 

The  commission  is  justified  in  tiudiuif 
as  a  fact  that  a  wife  is  not  actually  de- 
pendent upon  her  husband,  where  the 
evidence  showed  that  she  had  received 
nothing  from  him  in  years,  appareully 
had  not  sought  anything,  and  was  not 
relying  upon  receiving  anything  from 
him,  and  was  pressing  a  claim  for  di- 
vorce from  him,  without  seeking  any 
provision  for  support.  Perry  v.  Indus- 
trial Acci.  Commission  (1917)  —  CaL 
— ,  169  Pac.  353. 

A  father  cannot  recover  compen.sation 
for  the  death  of  an  adult  son,  although 
he  is  in  indigent  circamstances,  where 
there  is  no  evidence  whatever  to  show 
any  recognition  of  his  needs  on  the  part 
of  the  son.    Western  Indemnity  Co.  v> 
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Induelriftl  Aoci.  Commission  (1917)  — 
Ca  App.  ~,  169  Pac  2ei. 

A  widow  ia  not  shown  by  the  facts  to 
be  a  dependent  upon  her  husband, 
where  he  had  left  her  in  Poland  seven 
months  before  his  death,  and  he  liad 
since  resided  in  this  country,  and,  on 
two  occasions  after  coming  to  this  coun- 
try, he  had  sent  home  monej'  received 
by  him  from  his  minor  son,  but  the 
amounts  of  which  are  not  shown.  Gor- 
>ki's  Case  (1917)  227  Uaas.  456, 116  N, 
E.  aiL 

The  dependency  of  a  wife  as  a  matter 
of  fact  IB  not  eatabliahed,  where  the 
husband  lived  in  this  country,  and  she 
lived  in  Austria,  and  the  record  failed 
to  disclose  that  he  ever  supported  her  in 
either  place.  Ludwig  v.  American  Car 
4  Foundry  Co.  (1917)  194  Mich.  613, 
161  N.  W.  835: 

.    of   depend- 


Many  of  the  statutes,  in  order  to  sim- 
plify the  proeedore,  provide  that  a  con- 
eluBJTe  presumption  of  dependency  shall 
eiiat  ia  certain  designated  cases.  Some 
statutes  provide  that  a  wife  is  conclu- 
sively presumed  to  be  depeodent  upon 
the  earnings  of  her  husband;  qther  stat< 
ales  make  the  indnlgence  of  the  pre- 
sumption depend  upon  the  fact  that  the 
wife  was  living  with  her  husband  at  the 
time  of  the  accident,  while  other  stat- 
utes provide  that  the  presumption  shall 
operate,  although  the  wife  is  living 
Apart  from  her  husband,  provided  such 
livinft  apart  is  for  a  justifiable  ground. 
A  review  of  the  earlier  eases,  construing 
these  provisions  of  the  statnte,  irill  be 
found  in  an  annotation  annexed  to 
Xorth  western  Iron  Co.  v.  Industrial 
Commission,  L.R.A.1916A,  366,  and  in 
the  annotation  in  L.R.A.1917D,  at  page 
162.  A  number  of  the  more  reeent  cases 
have  also  passed  upon  the  provisions  of 
this  character. 

It  has  been  said  that  the  legislature, 
in  declaring  that  the  dependency  of  the 
wife    shall    be    conclusively    presnmed, 
does  not  establish  a  presumption,  in  tt 
ordinary  sense  of  the  term,  bnt  rather 
rule  of  law  to  the  effect  that,  in  the  eai 
npecified,   the  nonexistence  of  the   fact 
presumed  is  immaterial.     State  ez  rel. 
London  ft  L.  Indemnity  Co.  v.  District 
Ct.  (1918)  ~  Minn.  — .  160  N.  W.  772. 
The  Minnesota  court  also  held  that  this 
statutorj'  presumption  does  not  violate 
any  constitutional  provision. 

A  wife  is  totally  dependent  upon  a 
hasband  for  support  as  a  matter  of  law, 
L.E.A.1018F. 


providing  she  is  living  with  him  at  the 
time  of  his  death.  Muucie  Foundry  & 
Mach.  Co.  v.  Coffee  (1917)  —  Ind.  App. 

■,  U7  N,  E.  524. 

The  Indiana  statute  simply  provides 
that  the  presumption  shall  prevail,  pro- 
vided the  wife  is  livipg  with  her  husband 
at  the  time  of  the  accident;  consequent- 
ly, the  presumption  does  not  prevail,  if 
the  wife  is  living  apart  from  her  has- 
band,  although  she  may  be  so  living 
apart  from  him  for  a  justillable  cause. 
Re  CarroU  (1917)  —  Ind.  App.  — ,  116 
N.  E.  844. 

The  Minnesota  statnte,  however,  pro- 
vides that  the  wife  shall  be  conclusively 
presumed  to  be  wholly  dependent  upon 
her  bbsband,  "unless  it  is  shown  that 
she  was  voluntarily  living  apart  from 
her  hnsband  at  the  time  of  his  injury  or 
death."  It  has  been  held  that  the  ez- 
jiression,  "voluntarily  living  apart  from 
her  husband,"  should  be  construed  to 
mean  the  free  and  intentional  act  of  the 
wife,  uninfluenced  by  extraneous  causes, 
or,  as  it  might  be  otherwise  expressed, 
her  choice,  deliberately  made  and  acted 
upon.  State  ex  rel.  George  -T  (Irant 
Constr.  Co.  V.  District  Ct.  (1917)  157 
MinB.  283,  163  N.  W.  509. 

Consequently,  a  wife  is  not  volunta- 
rily living  apart  from  her  husband,  with- 
ing  the  meaning  of  the  Minnesota  stat- 
ute, where  the  accident  showed  that  she 
had  lived  apart  from  him  for  about 
twelve  years,  but  that  she  left  him  be- 
cause he  not  only  threatened  her  life, 
but  ordered  her  to  leave,  and  drove  her 
away  with  a  gun,  and  that  she  was  liv- 
ing apart  from  him  solely  because  she 
was  in  fear  of  personal  violence.  State 
ex  rel.  London  ft  L.  Indemnity  Co.  v. 
District  Ct.  (MimL)  supra. 

So,  a  finding  that  a  wife  was  not  vol- 
untarily living  apart  from  her  hnsband 
will  be  sustained,  in  a  case  in  which  it 
appears  that,  upon  the  marriag«  of  the 
parties,  she  owned  her  own  home,  which 
was  equipped  with  all  necessary  house- 
hold goods  and  furniture,  and  the  em- 
ployee made  his  home  with  her,  and 
there  he  continued  to  reside  until  about 
six  months  prior  to  his  death,  and  the 
plaintiff  denied  that  she  drove  decedent 
away,  and  testified  that  he  left  of  his 
own  accord  and  without  her  consent,  and 
subsequent  to  his  departure  she  proceed- 
ed against  him  in  the  court  to  compel  a 
discharge  of  his  marital  obligations. 
State  ex  rel.  Georefe  J.  Grant  Constr.  Co. 
V.  District  Ct.  (Minn.)  supra. 

The  phrase,  "living  t<^ether,"  or  sim- 
ilar phrases  used  in  the  different  stat- 
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utes,  does  not  necessarily  mean  an  act- 
ual physical  existence  under  the  same 
roof. 

Thus,  the  board  may  fled  that  a  hus- 
band and  wife  are  living  tog-ether,  with- 
in the  meaning  of  the  statute,  although 
they  are  physically  apart,  where  he 
sends  home  money, each  alternate  week, 
and  she  still  maintains  the  home,  and 
he  corresponds  with  her  constantly,  his 
letters  expressing  affection  and  solici- 
tude lur  her  welfare.  Muaeie  Foundry 
&  Tilueh.  Co.  V.  Coffee  (1917)  —  Ind. 
App.  — ,  117  N.  E.  524. 

But  a  wife  who  was  not  living  with 
her  husband  at  the  time  of  his  death, 
and  who  had  secured  a  divorce  from 
him  upon  the  ground  of  noQ- support, 
:md  was  supporting  herself,  is  not  con- 
clusively presumed  to  be  dependent, 
within  the  meaning  of  the  Rhode  Island 
statute.  Sweet  v.  Sherwood  Ice  Co. 
(1917)  —  R.  I.  — ,  100  Atl.  316. 

If  the  physical  separation  of  bnsband 
and  wife  has  been  continued  for  some 
time  for  reasons  of  mere  business  expe- 
diency, they  are  not  living  together 
within  the  meaning  of  the  Massachu- 
setts slatute,  even  though  there  may  be 
a  genuine  purpose  to  resume  cohabita- 

Thus,  an  alien  wife  living  in  Nova 
Scotia,  while  the  husband  worked  in 
.uassai:liusetta  for  the  greater  part  of 
ilie  year,  cannot  bo  said  to  be  living 
with  her  husband,  so  that  the  presump- 
tion o£  total  dependency  may  be  in- 
'lult;ed.  He  McDonald  (Mass.)  post, 
493. 

;m>,  the  Qndiug  that  the  wife  of  a  de- 
censed  was  living  with  him  at  the  time 
of  his  death,  and,  hence,  conclusively 
presumed  to  be  totally  dependent  upon 
his  earnings  for  support,  cannot  stand, 
where  the  evidence  shows  that  the  em- 
ployee came  to  this  country  from  Ar- 
menia three  and  one-half  years  before 
his  death,  and  has  since  worked  and 
lived  here  continuously,  and  that  his 
wife  remained  in  Armenia,  and  lived 
there  at  the  time  of  his  death.  Moorad- 
jian's  Case  (1918)  229  Mass.  521,  118  N. 
E.  nsi. 

And  where  the  employee  left  his  wife 
in  Poland  and  came  to  this  country, 
seven  months  before  his  death,  and  she 
still  resides  in  that  country,  the  husband 
and  wife  are  not  living  together,  nor  is 
she  living  apart  from  her  husband  for 
a  justifiable  cause,  so  that  she  may  be 
conclusively  presumed,  to  be  dependent 
upon  him,  within  the  meaning  of  the 
I,.R.A.10]8F. 


Massachusetts  act.  Qonki's  Case 
(1917)  227  Mass.  456,  116  N.  E.  811. 

Similar  decisions  have  been  banded 
down  by' the  Michigan  court. 

Thus,  a  wife  cannot  be  held  to  have 
been  living  with  her  husband  so  as  to  be 
entitled  to  the  conclusive  presumptiun  of 
dependency,  where  he  left  her  in  Austria 
about  seven  years  before  his  death,  and 
came  to  this  country,  and  had  made  but 
one  visit  to  Austria  during  that  time,  al- 
though he  contributed  substantiaUy  to 
her  support  there,  and  expected  to  have 
her  join  him  in  this  country  as  soon  as 
she  had  money  enough.  Kalcic  v.  New- 
port Min.  Co.  (1917)  —  Mich.  — ,  lfi3 
N.  W.  962. 

And  the  conclusive  presumption  that 
a  wife  is  dependent  upon  her  husband 
when  she  is  living  with  him  at  the  date 
of  the  accident  cannot  be  indulged, 
where  he  was  in  this  country  and  the 
wife  was  living  in  Austria,  and  there 
was  not  enough  in  the  evidence  to  fur- 
nish a  fair  inference  that  she  was  living 
apart  from  him  in  pursuance  of  some  ar- 
rangement by  which  she  had  a  right  lo 
and  did  expeet  assistance  from  him. 
Ludwig  v.  American  Car  &  Foundry  Co. 
(1017)  194  Mick  613,  161  N.  W.  836. 

Whether  the  wife  was  living  with  het 
husband  at  the  time  of  his  death  is  a 
question  of  fact,  and  the  finding  of  the 
industrial  board  will  not  bs  diatorbed, 
merely  because  the  evidence  ia  omifiiet- 
ing.  Moncie  Foundry  ft  Mach.  Co.  v. 
Coffee  (1917)  —  Ind.  App.  — ,  117  N.  E. 
524. 


The  statutes  usually  contain  a  pro- 
vision to  the  effect  that  the  dependency 
of  the  claimant  is  to  be  determined  as  of 
the  time  of  the  accident,  and  any  prior 
or  subsequent  conditions  are  not  to  be 
taken  into  consideration. 

Thus,  under  the  New  York  statute  all 
questions  of  dependency  shall  be  detei-ni- 
iced  as  of  the  time  of  the  accident. 
Birmingham  v.  Weslingbouse  Electric  & 
Mfg.  Co.  (1917)  180  App.  Div.  48,  167 
N.  Y.  Supp.  520. 

So,  the  question  of  dependenej-  is  Jt-- 
termined  by  the  conditions  existing  ui 
the  time  of  the  acuidcnt,  and  the  right 
of  a  minor  to  compensation  is  not  af- 
feeted  by  the  fact  that,  subsequent  to 
the  accident,  he  went  to  work  and  wa.s 
eamiuK  a  few  dollars  a  week.  Re  Yeo- 
ple  (1918)  182  App.  Div.  438,  169  N.  Y. 
Supi>.  584. 

And  the  Indiana  act  does  not  include, 
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in  any  of  the  classes  in  vbieh  depandea- 
ey  is  concltjsively  presumed,  sietera  and 
nieces;  conaequeatly  the  fact  of  their 
dependency  and  the  degrae  thereof  must 
be  det«rmined  in  accordanee  with  the 
existing  facts  at  the  time  o£  the  death 
of  the  employee.  He  Lanman  (1917) 
—  Ind.  App.  — ,  117  N.  E.  671. 

The  Maryland  statute  expressly  pro- 
vides that  npon  the  marriage  of  a  de- 
pendent widow  witbont  children,  all  com- 
pensation  shall  cease,  but  no  such 
provision  is  made  as  to  any  other  class  of 
dependents.  The  statute  also  provides 
that  dependency  shall  be  determined  »a 
of  the  time  at  the  injury. 

Consequently,  the  subsequent  mar- 
riage of  a  partly  dependent  sister  of  a 
deceased  employee  does  not  determine 
her  right  to  compensation,  nor  author- 
ize the  commission  to  abate  it.  Adle- 
man  T.  Ocean  Acei.  &  O.  Corp.  (1917) 
130  Md.  572,  101  At).  529,  Ann.  Caa. 
1918B,  730. 

Nor  does  the  remarriage  of  a  depend- 
ent wife,  to  whom  compensation  was  be- 
ing  paid,  terminate  her  right  to  such 
payment  Bott's  Case  (1918)  230  HasB. 
152,  119  N.  E.  755. 

A  dependent  father,  with  whom  a  son 
was  living  when  injured,  is  entitled  to 
the  eompenaation  awarded  for  the  in- 
jury, nnder  a  statute  providing  that  per- 
sons who  constitute  dependents  shall  be 
determined  as  of  the  day  of  the  acci- 
dent, rather  than  one  whom  the  injured 
person  marries  between  the  dates  of  the 
injury  and  of  death,  or  a  child  conceived 
before  the  accident,  bom  after,  and  le- 
gitimatized by  the  marriage.  Kuptrace 
V.  Industriai.  Couuission,  ante,  476. 

V,  Practice   and  procedure. 

A  number  of  cases  have  been  found 
which  deal  with  general  questions  ns  to 
practice  and  procedure  amcnj  those 
passing  upon  the  question.  Who  are  de- 
pendents under  the  Compensation  Stat- 

The  mother  of  a  minor  deceased  work- 
man is  the  proper  party  to  bring  pro- 
ceedings to  recover  compensation  for  bis 
death,  where  all  of  his  wages  were 
turned  over  to  her,  although  they  were 
placed  by  her  in  a  common  fund,  out  of 
which  her  other  minor  dependent  chil- 
dren were  supported.  People's  Hard- 
ware Co.  V.  Croke  (1918)  —  Ind.  App. 
— ,  118  N.  E.  314. 

The  industrial  commission  maj-  prop- 
erly accept  in  evidence  an  affidavit,  bear- 
ing on  the  question  of  dependency  of 
the  father,  mother,  and  other  residents 
L.R.A.1918P. 


of  Ireland,  taken  before  a  oommisaioner 
of  oaths  of  the  state  of  New  York.  Mo- 
ran  V.  Rodgers  &  Ha^eity  (1917)  180 
App.  Div.  821,  189  N.  T.  Supp.  410. 

The  burden  is  on  the  claimaat  to 
establish  by  evidence  direct,  eiroomstan- 
tial,  or  both,  the  facts  showing  depend- 
ency. Re  Carroll  (1917)  —  lad.  App. 
—  116  N.  E.  844. 

It  is  the  province  of  the  industrial 
board  primanly  to  determine  the  ques- 
tion whether  dependenoy  exists  in  a 
given  case.     Ibid. 

Under  the  West  Virginia  act  the  find- 
ings of  the  court  or  commissioner  on  the 
question  of  dependency  are  not  conclu- 
sive, but,  on  appeal  to  the  supreme 
court,  the  findings  of  the  commissioner 
may  be  reviewed  on  the  evidence  before 
him.  Foccardi  v.  State  Compensation 
Comr.  (1917)  —  79  W.  V*.  684,  91  S.  E. 
663. 

A  finding  of  dependency  on  the  part 
of  the  parents  of  a  deceased  workman 
will  be  sustained,  if  there  is  some  evi- 
dence to  support  it,  although  such  evi- 
dence ia  not  satisfactory.  State  ex  reL 
Kuehner  v.  District  Ct.  (1917)  137 
Uinn.  467,  163  N  W.  1070. 

The  finding  of  the  industrial  aocident 
board,  that  ttie  father  of  a  deoeaaod  em- 
ployee was  partially  dependent  for  sop- 
port  upon  his  son,  must  stand,  if  there 
13  any  evidence  to  warrpnt  it.  McMa- 
hon's  Case  (1918)  229  Haml  46,  118  N. 
E.  189. 

Where  there  ia  evideate  Xo  sopport  a 
finding  that  a  deceased  son  sontrifavted 
to  the  support  of  his  father  and  other 
members  of  the  family,  it  is  not  within 
the  province  of  tJie  cotirt  to  pan  npon 
the  sufficiency  of  such  evidence.  Com- 
monwealth Edison  Co.  v.  Industrial  Bd.. 
(1917)  277  m  77,  115  N.  E.  158. 

w.  u.  a. 


RE  ALICE  A.  McDonald. 


(22D  Mass.  454,  HE 


E.  949.) 
—  right   or 


Workmen's    compcneatlan 

I.  Suli.iect.a  of  a  friendly  foreign  nation 

Note.  —  As  to  reoovsrj  of  compenwitlon 
by  nonresideiit  atien  den^ndentx,  stv  hiuio- 
tation  following  this  case,  poet,  406,  and 
rcfereuceii  tlierein  to  annotations  on  related 
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are  not  excluded  from  the  beneflta  of  the 

Workmpd'a  Compensation  Act. 

For  other  cases,  see  Master  and  Btrvant,  II. 

a,  1,  in  Dig.  l~5i  X.  B. 
Same  —  llvlag  together  —  absence  oa 

business. 

2.  There  U  not  &  living  together  or  livii^ 
apai't  lor  JuEtiiiable  cauiie  of  hueliand  anil 
wife  which,,  under  the  Workmen's  Compen- 
^itltioIl  Act,  will  raiae  a  coiic;lu»ive  prt'^iiiiiip- 
tion  of  dependency,  where,  for  reasons  of 
mpre  bnsineaa  expediency,  the  husband  has 
'been  absent  from  home  for  more  than  a 
year,  altliougli  there  is  a  genuine  purpose 
to  resume  cohabitation. 

For  other  cases,  see  Master  and  Strvant,  II. 

a,  1,  in  Dig.  1-52  S.  H. 
Same  —   lolal  dependency  —  valae  of 

JUouae  rent. 

3.  A  woman  cannot  be  found  to  have  been 
totally  dependent  upon  the  earnings  of  her 
husband  for  support  within  the  meaning  of 
the  Workmen's  Compensation  Act,  if  she 
awns  a  house  in  which  she  lives  with  her 
children,  since  he  is  relieved  frwn  con- 
tributing the  value  of  the  rent. 

For  otAer  cases,  tee  Matter  ami  Servant,  II. 
fl,  J,  in  Dig.  1-52  A".  S. 

(March  i,  1BJ8.) 

1  PPEAL  by  the  insurer  from  a  decree  of 
J\.  the  Superior  Court  for  Suffolk  County 
affirming  an  award  of  the  Industrial  Acci- 
'dent  Board  to  claimant,  in  a  proceeding  by 
her  under  the  Workmen's  Compensation 
Act,  to  recover  compensation  for  the  death 
of  lier  husband.     Revei'aed. 

Ilie  facts  are  stated  in  the  opinion. 

Messrs.  G.  Gleason  and  Sawyer,'  Har- 
dy, Stone,  A  Horrlson  for  appellant. 

Mr.  James  4.  McCarthy  for  appellee. 

RnfCftt  Ch.  J.,  delivered  the  opinioa  of 

the  court: 

T%e  deceased   received  mortal   injury   in 

the  course  of  and  arising  out  of  his  em- 
ployment by  a  subscriber  under  the  Work- 
nieit's  Compensation  Act.  Stat.  1911,  chap. 
751. 

His  depeodeuts,  although  aliens,  are  eub- 
jecta  of  a  friendly  foreign  nation,  and  are 
not  excluded  from  the  benelits  of  the  act. 
Derinza'B  Case,  229  :Mass.  435,  118  N.  E. 
942. 

The  first  point  to  be  decided  is  whether 
the  finding  of  the  industrial  accident  board 
that  the  wife  of  the  deceased  was  living 
with  him  at  the  time  of  hiR  death  can  be 
supported.  The  facts  arc  that  the  deceased 
bad  a  wife  and  five  minor  children,  who 
lived  in  a  bouse  built  by  the  husband  upon 
land  then  or  later  owned  by  the  wife,  in  a 
small  country  settlement  called  Havre 
Voucher,  in  Nova  Scotia.  The  only  indus- 
try there  is  a  lobster  factory.  The  husband 
bad  worked  in  the  United  States  more 

L,R.A.1918F. 


less  since  marriage.  He  went  away  every 
spring  and  came  home  in  the  fall.    He  ^ent 

money  home  every  month,  and  clothing  to 
the  wife  and  children.  The  relations  of  the 
deceased  with  his  family  always  were  pleas- 
ant. He  left  home  in  December,  1914,  hia 
wife  remaining  in  Nova  Scotia.  It  dues  not 
appear  precisely  where  he  went,  but  so  for 
as  bis  wife  knew  he  was  either  in  Rhode 
Island  or  Massachusetts,  He  was  a  car- 
penter by  trade,  and  died  ou  Januitry  6, 
1916,  from  injuries  received  on  that  date. 
Seemingly,  he  had  stayed  away  from  home 
on  this  occasion  considerably  longer  than  on 
hia  previous  trips  to  this  state. 

The  words  of  the  art,  as  amended,  are 
that  Jthere  shall  be  a  conclusive  presump- 
tion of  the  total  dependency  of  "a  wife 
upon  a  husband  with  whom  she  lives  at  the 
time  of  his  death."  Part  2,  g  7(a).  The 
meaning  of  these  words,  us  used  in  the  act, 
was  discussed  in  Nelson's  Cane,  217  Mass. 
467,  105  N.  E.  357,  6  N.  C.  C.  A.  604.  Tlicy 
have  been  interpreted  and  applied  in  Gal- 
lagher's Caae,  219  Mass.  140,  100  N.  £. 
558;  Newman's  Case,  222  Mass.  563,  L.R,A. 
leieC,  1U3,  111  N.  E.  3SB;  Fierro's 
Case,  223  Mass.  378,  111  N.  K.  B57,  13  K. 
C.  G.  A.  544,  and  Gorski'a  Case,  227  Mass. 
456,  116  N.  E.  811.  What  there  has  been 
said  need  not  be  repeated.  A  living  to- 
gether, with  reference  to  hasband  and  wife, 
imports  actual  enjoyment  of  the  marriage 
relation  under  a  common  roof.  It  cannot 
be  stretclied  to  include  prolonged  abaences, 
even  though  one  of  the  two  may  remain  at 
home  and  the  other  may  espect  to  retnm. 
In  reason  it  seems  to  us  that  wh«)  the  phys- 
ical separation  has  been  continued  for  mors 
than  a  year,  as  in  the  ease  at  liar,  for  rea- 
sons of  mere  business  expediency,  there  is 
not  a  living  together  at  the  time  of  the 
death,  even  though  there  is  ft  genuine  pur- 
pose to  resume  oohabitation.  It  would  have 
been  simple  for  the  legislature  to  have  said 
that  the  wife  should  be  conclusively  pre- 
sumed to  be  totally  dependent  upon  the 
hiuband,  unless,  througli  her  fault,  she  is 
living  apart  from  him.  If  that  had  been 
its  intent.  This  clause,  aa  originally  en- 
acted, waa  amended  by  Stat.  lni4,  chap. 
708,  §  3.  No  such  siniple  change  as  tiiat 
then  was  made,  but  another  of  quite  dilTcr- 
ent  meaning,  to  the  effect  that  a  wife 
might  recover  as  a  total  dependent,  if  living 
apart  from  the  husband  fov  justifiable  cause. 
Tliis  does  not  mean  that  a  wife  not  living 
with  her  husband,  by  reason  of  mutual 
agreement  to  that  end,  shall  be  regarded  as 
a  total  dependent.  Vebcr'a  Caae,  224  Mass. 
86,  112  N.  K.  485.  The  words  actually 
used  by  the  legislature  express  a  purpose 
to  declare  total  dependency  in  those  cases. 
'  only,  where  there  is  such  living  with  refer- 
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vncc  to  a  home  as  to  make  it  dear  that 
there  has  been  no  KOBponBion  of  tlic  mar- 
riage rel&tion,  but  to  leave  the  question  of 
tlependenof,  and  ita  extent,  to  be  aBCertaiiied 
u  A  fact  in  eadi  case  wIk  re  there  has  been 
a  pbTtaioal  Beparation  tietween  buebRnd  anil 
wife  for  a.  conBiderable  pcriort  of  tinip,  for 
any  reaaon  except  dewrtion  c)t  the  wife  hy 
tbe  huaband,  or  a  living  apart  from  tlic 
hnaband  by , the  wife  for  justifiable  cauxe. 
M  applied  to  citizens  of  a  state  of  the  size 
•  if  Maseacbuaette.  with  its  present  higti 
^Uiidard  of  marital  morality  among  thosp 
ileHoed  as  employees  by  the  art.  there  would 
appear  to  be  ground  for  a  law  of  that  tenor. 
Actual  phyaical  separation  fur  more  than 
3  ypnr  between  a  citizen  husband  and  wife 
mi^bt  l)p  thought  to  require  an  evamination 
of  the  facts  as  to  dependency.  An  applied 
1  )  ra'es  like  the  present,  the  leslalature 
DiHT  hftTe  thought  that  whether  the  support  i 
n[  aliens  residing  in  foreign  countries  should 
I*  a  burden  upon  MamsachueettB  industries 
mipht  to  depend  upon  the  actual  extent  of 
'■unlribution  to  the  support  of  his  wife  or 
family  during  the  life  at  th<>  employee.  That 
\f  the  meaning  which  the  words  of  the 
statute  express.  Other  decisionp  like  Ei 
p«rle  Gilmore,  3  C.  B.  Hfl7,  136  Eng.  Be- 
print,  389;  Walton  v.  Walton,  78  Mtas.  662, 
:i  .\m.  St.  Rep.  S40,  26  f^o.  16(1,  and  Potts 
V.  Davenport,  79  III.  4.)S.  where  the  kind 
nf  separation  or  desertion  v.aa  raised,  are 
so  different  in  the  itiBne  presented  sb  to  af- 
ford no  aid  in  the  interpretation  of  the 
words  used  in  the  present  atatute.  As  was 
nid  in  Nelson's  Case,  nbi  supra,  if  there 
i«  anything  Incoti  Hi  stent  nith  this  conclu- 
sion in  NorthweHtern  Iron  Co,  v.  IndUBtrlal 
Commieaion,  134  Wis.  97.  L.R.A.IOIHA.  3W, 
U2  S.  W.  271,  Ann.  Ca».  IHWH,  877,  wb 
are  constrained  not  to  follow  it.  The  flnd- 
inf;  that  the  wife  in  the  case  at  bar  was 
Totally  dependent  upon  the  huaband,  be- 
eauBe  living  with  him  at  tbe  time  of  his 
'tfath.  cannot  be  lupported. 

Tlie  board  found,  as  a  fact,  that  the  wife 
na*  wholly  dependent  upon  the  eaminpa  of 
the  deceased  for  her  support.  The  factg 
upon  thia  point  are  that  the  wife  and 
children  lived  in  a  house  of  eight  I'ooms, 
huilt  by  the  huaband  upon  land  owned  by 
an  uncle  of  the  wife,  who,  when  he  died, 
left  ft  will.  Hiere  waa  al>out  an  acre  of 
land  need  as  a  yard.  No  vegetables  were 
raiwd  on  It.  There  was  a  barn.  A  cow 
owned  by  the  buaband  vaB  kept,  whose  milk 
nas  used  entirely  by  the  family,  none  being 
raid.  The  tax  billx  were  mads  out  In  the 
name  of  the  hnahaud.  and  were  paid  out  of 
hii  eamiugs.  No  inaiirance  was  carried  oa 
the  house.  The  wife  te«tifldd  that  she  did 
not  know  what  was  a  fair  rental  value  of 
the  house,  because  all  the  people  in  Havre 
Vnneher   owned   their    own    bouaee.     There 
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was  no  evidence  aa  to  the  value  of  the  hou«e, 
and  it  yielded  no  income.  There  was  evi- 
dence that  the  house  was  freshly  painted, 
and  was  a  better  looking;  house  than  the 
others  near  by.  The  evidence  as  to  the  title 
to  the  hotise  and  land  need  not  he  recited. 
Ilie  l)oard  found,  on  appeal,  that  it  was  in 
the  wife.  Tbere  waa  evidence  in  the  testi- 
mony of  a  searcher  of  land  titles  ajrd  tbe 
will  of  the  uncle  of  the  widow  to  support 
that  flndin;;. 

Upon  thewe  facts  a  finifing  of  totnl  depend- 
ency was  not  warranted.  Where  a  wife 
ownB  a  lot  of  land  with  an  eight-room  house 
In  good  repair  upon  tt,  in  which  the  family 
live,  it  cannot  rightly  be  said  that  she  is  to- 
tally dependent  for  eujiport  trpon  the  wages 
of  the  husband.  Payment  of  rent  ie  an  es- 
sential factor  in  the  support  of  every  family 
which  does  not  have  its  housing  supplied 
from  sources  other  than  tbe  wages  of  tbe 
I  hustmnd,  Where  the  bousing  Is  provided 
from  some  other  source,  that  is  a  subatsn- 
tial  matter.  Ownership  of  a  house  of  tbe 
size  and  condition  here  shown  is  not  BO 
insigniBcant  as  to  be  negltgibU',  as  was 
the  independent  property  in  Carter's  Case, 
221  Mass.  105,  108  N.  E.  911,  9  N.  C.  C.  A. 
579.  Buckley's  Case,  218  Mass.  354,  105 
N.  E.  879,  Ann.  Gas,  3916B,  474,  5  N.  C.  C. 
A.  613,  and  Caliendo's  Case,  216  Mass. 
498,  107  N.  E.  370,  but  is  too  material  to 
be  ignored,  as  in  KcnnC'v's  Case,  222  Ma«iB, 
401,  404,  111  N.  E,  47.  "The  case  upon  this 
point  ia  indistinguishable  frMn  Derinca's 
Case,  229  Mass.  436,  118  N.  E.  942,  just 
decided.  It  follows  tliat  tbe  inference  of 
total  dependency  of  tbe  wife,  B.n  a  matter 
of  fact  standing  alone,  would  be  unwar- 
ranted by  the  other  facta  found. 

The  case  is  thro^vn  open  to  be  decided 
under  the  final  paragraph  of  part  S,  S  7, 
as  amended  by  Arta  1914.  cbap.  TOR,  9  3. 
which  provides  that  "in  ail  other  cases  qu«B- 
tlons  of  dependency,  in  whole  or  in  part, 
shall  be  determined  in  aciordance  with  the 
tact,  as  the  fact  may  be  at  the  time  of  the 
Injury,"  and  part  fi,  §  2,  as  amended  (Act* 
1914,  chap.  70S,  g  13).  Newman's  Case,  22S 
Mass.  583,  668,  L.R.A.1910C.  1145.  Ill  N. 
E.  359.  Flerro's  Case,  223  Mass.  978,  380. 
ni  N.  E.  957,  13  N.  C.  0.  A.  644. 

There  is  a  further  finding  that  the  minor 
children  of  the  deceased  were  totally  depend- 
ent upon  him  for  support.  For  the  reasona 
stated  at  length  in  Derinza's  Case,  supra, 
this  finding  cannot  be  supported. 

It  follows  that  there  arc  sucb  substantial 
errors  on  this  record  as  to  require  a  re- 
versal of  the  (I  -cp.  Thp  case  must  he  re- 
manded to  the  Indicstrial  Accident  Board 
for  further  hearing,  upon  tbe  question  (rf 
tbe  extent  of  actual  dependent^. 

8o  orderad. 
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Annotatioii — Recovory  of  compwiMrtion  by  mmrsudeiit  alien  d^Mndent*. 


The  general  subject  of  Workmen's 
Compensation  Acts  is  treated  in  anno- 
tationa  in  L.R.A.1916A,  23,  and  in  L.B.A. 
1917D,  80,  For  later  cases  and  anno- 
tations on  Workmen's  Compensation 
Statutes,  consult  the  L.R.A.  Indexes  for 
Tolumea  aabsequent  to  L.R.A.1917D,  un- 
der  the    title,    "Workmen's    Compensa- 

Upon  the  general  question.  Who  are 
dependents  within  the  meaning  of  the 
Cotnnenaation  Statutes,  see  annotation 
to  pAHSON  V.  MuRPHr,  ante,  479. 

The  JNew  Jersey  statute  expressly  pro- 
vides that  aonresident  alien  dependents 
ar«  not  entitled  to  compensation.  Greg- 
utis  V.  Waclark  Wire  Works  (1914)  — 
N.  J.  L.  — ,  91  Atl.  98;  Bjolstad  v. 
Pacific  Coast  S.  S.  Co.  (1917)  244  Fed. 
634. 

This  provision  of  the  New  Jersey 
statute  is  not  in  conflict  with  the  Treaty 
of  1871,  between  the  United  States  and 
Italy.  DeBiasi  v.  Normandy  Water  Co. 
(1915)  228  Fed.  234. 

And  this  provision  takes  away  any 
cause  of  action  for  the  death  of  the 
workman,  where  the  employer  has  elect- 
ed to  oome  under  the  New  Jersey  act. 
Qwgutis  V.  Waclark  Wire  Works  (N.  J.) 
eupia.  The  couit  said:  "The  power  of 
the  legislature  to  give  or  withhold  a 
right  of  action  in  such  a  case,  and  to  de- 
clare to  whom  and  in  what  amount  com- 
pensation shall  be  paid,  cannot  be  doubt- 
ed." 

Other  statutes  expressly  provide  for 
compensation  to  such  dependents. 

Under  the  New  Tork  statute,  as 
amended  in  1916,  compensation  to  non- 
resident aliens  or  persons  about  to  be- 
come nonresidents  of  the  United  States 
or  Canada  shall  he  the  same  in  amount 
as  provided  for  residents,  except  that  I 
dependents  in  any  foreign  country  shall 
be  limited  to  surviving  wife  and  child 
or  children,  or,  if  there  be  no  surviving 
wife  or  child  or  children,  the  surviving 
father  or  mother,  or  grandfather  or 
grandmother,  whom  the  employee  bad, 
supported,  either  wholly  or  in  part,  for 
the  period  of  one  year  prior  to  the  date 
of  the  accident,  and  except  that  the 
commi^'iion  may,  at  its  option,  or  upon 
application  of  the  insurance  carrier, 
shall,  commute  all  future  instalments 
of  compensation  to  be  paid  to  such  alien 
by  paying  or  causing  to  he  paid  to  him 
one  half  of'  the  commuted  amount  of 
sucb  future  iastalments  of  compensa- 
tion, as  determined  bj  the  commission. 
l.R.A.imsF. 


Under  this  provision  an  award  of  25 
per  cent  of  the  average  wages  o£  the 
decedent  to  each  of  the  noaresidenl 
alien  parents  of  the  deceased  employee 
is  justified,  Casella  v.  UcCormick 
(1917)  180  App.  Div.  94, 167  H.  Y.  Supp. 
564.  John  M.  Kellogg,  P.  J.,  in  apeak- 
ing  of  this  section  of  the  statute,  said : 
"It  omits  any  provisions  for  brothers 
and  sisters,  and  does  not  provide  for 
all  dependent  fathers,  mothers,  grand- 
fathers, or  grandmothers.  The  compen- 
sation is  limited  to  those  who,  for  the 
period  of  one  year  prior  to  the  accident, 
have  been  supported  in  whole  or  in  part 
by  the  employee.  Here,  'support,'  in 
whole  or  in  part  for  the  year,  is  the 
controlling  feature.  I  cannot  feel  tbai 
the  use  of  the  word  'or'  is  intended  to 
restrict  the  compensation  to  one  parent. 
if  both  have  been  supported  for  the 
time  stated.  The  'or'  is  probably  used 
to  cover  the  same  grounds  as  the  word 
'either'  in  the  previous  section;  that  is. 
the  compensation  of  26  per  cent  ia  not 
for  both  parents,  bnt  for  each  one. 
Otherwise,  it  is  difficult  to  tell  which  one 
is  to  receive  the  award,  aud  if  the  award 
is  to  the  grandfather,  and  he  dies,  ap- 
parently the  dependent  grandmother  is 
left  without  support." 

An  award  to  each  alien  dependent 
parent  was  also  sustained,  in  Moran  v. 
Rodgers  &  Haggerty  (1917)  180  App. 
Div.  821, 168  yCY.  Supp.  410. 

Other  statutes  have  been  construed  to 
apply  to  nonresident  alien  dependents. 

Under  the  Massachusetts  act,  it  has 
been  repeatedly  held  that  alien  nonresi- 
dent dependents  may  be  entitled  to  com- 
pensation. Re  Pagnoni  (1918)  330  Uass. 
9.  118  N.  E.  949;  Re  McDokauj,  ante. 
493;  Re  Nooradjion  (1916)  229  Ua^s. 
521,  118  N.  E.  951;  Re  Derinza  (1918) 
229  Mass.  435,  IIS  N.  E.  942;  Caliendo's 
Case  (1914)  219  Mmb.  498,  107  N.  E. 
370. 

In  the  Derinza  Case  (Haw.)  cited 
supra,  the  court  said:  "The  theory  of 
tht  Workmen's  Compensation  Act  is  a 
kind  of  iniiurance  against  accident.  The 
Massachusetts  Compensation  Law  has 
been  characterized  as  'an  elective  com- 
pensation insurance  law,  giving  com- 
pensation for  all  injuries  arising  out 
of  employment,'  with  exceptions  not 
now  pertinent.  Report  of  Commission 
on  Compensation  for  Industrial  Acci- 
dents, 1912,  p.  46.  Insurance  money 
naturally  goes  to  the  bencAciary,  regard- 
less of  geographical  boundaries  of  resi- 
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denee.  The  deceased  eim>loyee,  al- 
though an  aUen,  if  be  bad  lived,  mani- 
festly would  have  been  entitled  to  the 
beasts  of  the  act.  The  quasi  accident 
bsurance  goes,  by  the  act,  to  those  to 
whom  naturally  the  deceased  would 
have  made  real  accident  insniance  pay- 
able, if  he  had  contracted  for  it,  name- 
ly, to  those  dependent  upon  his  earnings 
for  support.  It  woald  be  diificult  to 
read  into  the  act  by  construction  an  ex- 
ception adverse  to  the  claims  of  non- 
residents who  are  not  alien  enemies. 
This  is  quite  a  different  question  from 
holdiuft  that  the  act  does  not,  by  its 
terms,  have  force  as  to  injuries  received 
beyond  the  territorial  limits  of  the  state, 
as  in  Qould's  Case  (1913)  215  Uass.  4SU, 
102  N.  E.  693,  Ann.  Cas.  1914D,  372, 
4  K.  C.  C.  A.  60.  The  result  is  that 
aliens  who  are  residents  of  friendly 
nations,  and  who  are  dependents  and 
otherwise  within  the  terms  of  the  act, 
are  not  barred  from  compensation  sole- 
ly by  reason  of  alienage.  This  cuneln- 
sion  is  in  accord  with  other  decisions 
Qpon  statutes  which  do  not  espressly 
exclude  nonresident  aliens  from  their 
operation,  and  are  thus,  in  this  respect, 
Eke  onr  act." 

The  Illinois  act  has  also  been  held 
to  be  applicable  to  nonresident  alien  de- 
pendents. Victor  Chemical  Works  v. 
Industrial  Bd.  (1916)  274  HI.  11,  113 
N.  E.  173,  Ann.  Cas.  1918B,  627.  It 
was  contended  that  the  words  in  the 
title  of  the  act,  "to  Promote  the  Ocn- 
eral  Welfare  of  the  People  of  This 
State."  confine  the  operation  of  the 
statute  to  citizens  of  the  state,  but  the 
court  said :  "The  general  welfare  of 
the  people  of  the  state  or  citizens  of 
the  state  might  well  be  promoted  by 
providing  oompeiisation  for  accidental 
mjnries  or  death  suffered  by  aliens,  as 
well  as  citizens,  in  the  course  of  em- 
ployment within  the  state.  There  are 
many  alien  employees  within  the  state 
to  whom  the  act  should  apply,  and  we 
can  perceive  no  reason  why  it  should  not 
apply  to  them  as  well  as  to  eitizens.  In 
many  cases  those  depending  upon  them 
reside  within  the  state,  and  the  people 
and  citizens  of  tfae  state  would  be  in- 
terested in  not  having  aliens,  aa  well  as 
citizens,  become  ehari^s  upon  tfae  «om- 
mnnity  by  reason  of  injuries  received 
in  the  course  of  employment."  The 
court  also  called  attention  to  the  fact 
that  the  term  "employee,"  as  used  in 
ilie  act,  was  defined  as  including,  among 
others,  aliens. 

Th ''  court  of  anpeal  of  British  Cohim- 
bia    hu    held    that    ali^  '  dq;ieiidaiits, 


residing  abroad,  are  not  within  the  pur- 
view of  the  provincial  act,  but  the  Eng- 
lish House  of  Lords,  to  which  an  appeal 
was  taken,  upheld  the  right  of  alien  de- 
pendents to  recover,  as  they  were  not 
within  the  express  exceptions  contalued 
in  the  sot.  Krzus  v.  Crow's  Xest  Pass 
Coal  Co.  [1912]  A.  C.  (Eng.)  590,  81 
L.  J.  P,  C.  N.  S.  227,  [1913]  W.  C.  & 
Ins.  Rep.  38,  107  U  T,  N.  S.  77,  28 
Times  L.  E.  418,  56  Sol.  Jo.  632,  6  B. 
W.  C.  C.  270,  Ann.  Cas.  1912D,  85S. 

Under  the  Texas  statute,  it  has  beeu 
held  that  nonresident  alien  dependents 
may  recover  compensation  under  the 
act,  since  the  right  of  compensation  con- 
stitutes personal  property,  and,  under 
the  rule  in  Tesas,  the  right  of  aliens, 
residents  or  nonresidents,  to  inherit 
under  the  Statute  of  Descent  and  Distri- 
bution, has  been  recognized  and  upheld 
as  to  personal  property.  Southwestern 
Surety  Ins.  Co.  v.  Vickstrom  (1918)  — 
Tei.  Civ.  App.  — ,  203  S.  W.  389.  The 
court  quoted  with  approval  from  the- 
opinion  of  the  trial  judge,  as  follows: 
"The  general  law  of  the  state  regulat- 
ing and  governing  the  payment  of  com- 
pensation, under  the  Workmen's  Com- 
pensation Act,  contains  no  limitation  or 
provision,  whatever,  denying  to  aliens 
the  benefits  of  such  act.  It  is,  more- 
over, a  matter  of  common  knowledge, 
and  a  part  of  the  judicial  history  of  the 
state,  that  the  right  of  aliens,  resident 
and  nonresident,  to  inherit  under  the 
Statutes  of  Descent  and  Distribution, 
as  well  as  those  regulating  wills,  has 
been  recognized  and  upheld  as  to  person- 
al property,  without  question." 

In  Western  Metal  Supply  Co.  t.  Pills- 
bury  (1916)  172  CaL  407,  156  Pac.  491,. 
Ann.  Cas.  1917E,  390,  it  was  contended 
that  the  statute  was  unconstitutional  be- 
cause, under  it,  payments  might  have  to 
be  mado  to  nonalien  dependents.  The 
court,  however,  rejected  this  contention, 
and  said:  "It  is  aligned  that  under  the 
statute  the  employer  may  be  required 
to  make  payments  to  alien  and  nonrefi- 
dent  dependents,  and  that  no  public 
purpose  cognizable  by  the  legislature  of 
this  state  is  to  he  served  by  requiring 
payments  to  such  aliens  and  nonresi- 
dents. But  this  argument  is  based  upon 
altogether  too  narrow  a  view  of  the  con- 
stitutional limitations  upon  legislative 
n.ction.  If  it  may  reasonably  be  thought 
that  the  best  interests  of  the  state,  of 
the  employers  of  labor,  and  of  those  em- 
ployed, as  well  aa  of  the  public  general- 
ly, are  promoted  bj'  im])os!ng  upon  the 
I  industry  or  the  public  the  biirden  of 
'industrial  accident,  and  some  such  the-- 
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«ry  lies  at  the  bottom  of  all  Work- 
men's Cumpenantion  Statutes, 
the  residence  and  citizenship  of  the 
injured  workman,  or  (if  he  shall  have 
met  death)  of  his  dependents,  are  fact- 
ors entirely  foreign  to  the  discussion. 
The  legislature  has  determined  that  the 
employment  of  labor  in  given  pursuits 
entails  upon  the  employer  certain  re- 
sponsibilities toward  the  persons  per- 
forming the  labor  and  Ihose  dependent 
npon  them.  There  is  no  constitutional 
or  rational  ground  for  limiting  the  bene- 
fits of  this  legislafivc  scheme  to  citizens 
or  residents  of  this  state.  If  the  em- 
ployment was  such  aa  to  fall  within  the 
state's  lawmaking'  jurisdiction,  the  legis- 
lature certainly  had  the  power  to  pass 
laws  operating  uniformly  upon  ail  per- 
sons affected  by  such  employment." 


In  the  following  eases,  compensation 
was  awarded  to  nonresident  aliens,  with- 
out discussion  of  the  fact  that  they  were 
such  aliens:  State  ex  rel.  Crootston 
Lumber  Co.  v.  District  Ct.  (1915)  131 
Miim.  27,  154  N".  W.  509;  Vujic  t. 
Youngstown  Sheet  &  Tube  Co.  (1914) 
220  Fed.  390  (Ohio  statute);  Moran  t. 
Rodgers  &  Hagerty  (1917)  180  App. 
Div.  821,  168  N.  T.  Supp.  410;  Poc<?ardi 
V.  State  Compensation  Comr.  (1917)  79 
W.  Va.  684,  91  S.  E.  663. 

In  the  following  cases  compensatioii 
to  nonresident  alien  dependents  was  de- 
nied, but  for  reasons  other  than  the  fact 
that  they  were  nonresident  aliens.  Lnd- 
wig  V.  American  Cur  &  Foandrv  Co. 
(1917)  194  MiclL  613,  161  N.  W."  835; 
Culurides  v.  Ott  (1916)  78  W.  Va.  696, 
90  S.  E.  270.  W.  M,  0. 


STATE  OF  NORTH  CAROUNA  EX  REL. 
CORPORATION  COMMJSSION  et  al., 
Appt., 


{174  N.  C.  a79,  94  S.  K  481.) 

Tai  —  succession  —  dower. 

Do«er  aud  tlic  widow's  yearly  statutory 
allowance  are  within  a  utatiite  imposing  a 
■QCcenMioii  tfty  on  nil  projierly  which  sliall 
pass  by  the  int^Rtat*  laws  from  any  person 
who  ^all  die  seined  or  poasessni  of  the 
same  while  a  reeidcut  of  the  »tate,  where 
the  statute  provides  an  exemption  of  ft  cer- 
tain amount  in  cai^e  of  the  estate  passing 
to  tlie  widow. 
For   utJutf  canea,  «e   Taxes,   V.  o,  in  Dig 

1-52  .V.  S. 

(Walker  and  Hoke.  JJ.,  dissent.) 
(December  S,  1017.) 

APPEAL  by  the  stale  from  a  judgment 
of  nonsuit  of  tlie  Superior  Court  for 
Mecklenburg  County  in  an  action  brought 
to  recover  an  inheritance  tax  on  the  dower 
of  ihe  defendant  widow.     Reversed. 

.■statement  by  Clark,  Ch,  J.; 

Peter  Marahall  Brown  died  in  May,  lfll3. 
His  widow,  Daisybel  P.  Brown,  dissented 
from  her  husband's  will,  and  was  allotted 
for  her  dowt'r  lauds  valued  at  965,350,  be- 
sides S2.000  cash   a^  her  year's  allowance. 


Note. —The  question  of  aucfeBmon  ux 
upon  dower  is  discussed  in  the  annotation 
following  Re  Bullen,  L.H.A.IBIBC.  676. 
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She  was  married  to  Peter  Marshall  Brown 
in  11105.  and  was  thirty-four  years  old  at 
(he  time  of  his  death.  The  present  'alue 
of  her  dower,  based  on  the  tables  of  ex- 
peLtmicy,  is  (56,222.78.  The  inheritance 
tax  on  al!  the  other  property  of  the  said 
P.  M.  Brown,  deceased,  including  the  re- 
mainder after  the  dower  has  been  paid 
by  the  executors,  but  no  tax  has  been  paid 
on  said  So6,2'2i.78,  nor  on  the  S2,000  year's 
allowance,  and  this  action  is  to  recover  the 
I  per  cent  inheritance  tax  on  said  sunis. 
leflfl  ¥10,000  exemption  allowed  to  the 
widow  by  the  statute.  By  coDsent.  the 
court  found  the  f>kcts  as  above  stated,  and 
directed  a  nonsuit.  From  this  judgment, 
the  state  appealed. 

Messrs.  James  S.  Manning,  Attorney 
General,  R.  H.  Sjlces,  Aaeistant  Atlomej 
General,  and  OeorKe  W.  Wllaon,  for  the 

State: 

Tile  dower  ia  subject  to  the  tax, 
Billings  V.  People,  189  111.  472,  59  UH.A. 

flOT,  60  X.  E.  7B8, 18B  U.  S.  B7.  +7  L.  ed.  400. 

23  Sup.  Ct.  Rep.  272;   People  v.  Field,  241t 

in.  147,  33  ]:,R.A.(N-,S.)  23(1,  93  K.  E.  721; 

NorriB  v.  Durfev,  168  K.  C.  323,  84  S.  E. 

687 ;  Bute  v.  Scales,  172  X.  C.  915.  90  S.  B. 

436. 
MMsrs.    Pharr    ft    Bell,    for    appellee 

An  inheritance  tax  ta  not  a  tax  on  the 
property  or  the  real  estate  of  a  deceaard 
person,  t>ut  ia  a  tax  laid  upon  the  prir- 
il^e  or  right  of  succeiaion  to  that  property. 

MeDwiiel  v.  Bytkett,  120  Ark.  2B3,  170 
S.  W.  491. 

A  widow's  dower  is  not  liable  for  inherit- 

3T  Cyc.  1S85;   Cremlww  t.  Uook,  124 
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Ttan.  ass,  34  LJt^.fN.S.)  11G1.  137  S.  W. 
1134,  Ann.  C>s.  1«13A,  186;  Rosq,  Inherit- 
ance TB:in.  g  66;  McDaniel  v.  Bwkett,  eu- 
pr«;  Re  Bnllen,  47  Utah,  96,  L.K.A.lOieC, 
870,  151  Pac.  633;  Re  Stnihaii.  1)3  Keb. 
ffiS,  142  N.  W.  878;  Re  Weiler.  122  K.  Y. 
Supp.  608;  ATFBry'e  Estate,  34  Ph.  204; 
MarBal'a  Siiceaaion,  118  I^.  2i2.  42  So. 
773;  Re  Kennedy,  157  Cal.  516,  29  L.R.A. 
(X.S.)  428,  106  Par.  280;  Kohnj  v.  Dun- 
bar. 21  Idaho,  268,  39  L.R.A. (X.S.)  1107, 
121  Pac.  544.  Ann.  Ca*.  HI13D,  4»2;  Ro 
WillUmE,  40  Xe».  241.  L.R.A.lin7C,  002. 
Ittl  Pa«.  741;  People  v.  Fields,  248  III. 
117,  33  L.R.A.(X,S.)   1230,  03  N.  E.  T21. 

Clark,  Ch.  J.,  delivered  the  opinlwi  ol 
the  court : 

The  ease  presents  the  fringle  qiwstiou 
whether  the  doner  and  year's  alloivaniM! 
nhjdi.  under  our  statute,  accrue  to  a  widoiv 
upon  her  huaband's  death  intestate,  or  uji- 
on  dissent  to  his  trill,  arc  subject  to  the 
inheritance  tax  under  $  t,  chap,  201,  Latva 
1013.  Tliat  section  reads  as  followa ; 
''From  and  after  the  passa^  of  this  Kct 
ill  rial  and  personal  property  of  whatever 
kind  and  nature  vhirh  thaU  paaa  by  loitl 
■tr  ftji  the  intctlate  taicg  of  this  state  from 
any  person  who  may  die  seined  or  posseaseil 
of  the  bame  while  a.  resident  of  this  state 
.  .  ,  shall  be  and  hereby  is  made  aubject 
to  a  tax  for  the  henetit  of  the  state  as 
tollon-s:      [Here  follow  the  details]." 

Whether  >u  inheritance  tax  shall  be  laid 
or  not.  and  the  rate  thereof,  and  the  e<:einp- 
tioDK  allowed,  are  matters  which  rest  in 
the  power  and  discretion  of  the  lawmalting 
department.  "Laws  imposing;  an  inherit- 
ance tax  vnst  be  liberally  construed  to 
effectuate  the  intention  of  ^e  Icgislttture." 
Xorris  v.  Durfey,  168  N.  C.  321,  84  S.  E. 
S87.  This  statute  allows  an  exemption 
Irom  the  inheritance  tax.  in  favor  of  adult 
<'hildreD,  of  «2,000[  in  favor  of  minor  child- 
ren. 1^,000;  and  in  favoT  of  the  iridow, 
SIO.OOO.  Prior  to  this  act,  it  would  seem 
that  the  widoVs  dower  was  exempt  from 
taxation.  The  insertion  in  this  statute  of 
Ibe  following;  "Provided,  a  widow  shall 
he  entitled  to  an  exemption  of  910,000,  nnd 
each  child  under  twenty-one  years  of  age 
to  an  exemptiiHi  of  85,000,"  is  a  clearly  ex- 
pressed intention  that  all  above  $10,000  of 
the  property  which  passes  to  the  widow, 
whether  by  will  or  on  intestacy,  shall  be 
be  subject  to  the  Inheritance  tax.  The  in- 
tent of  the  legislature  is  as  clear  as  its 
power.  No  property  of  which  the  hus- 
band was  seised  and  possessed  can  pass  to 
the  widow,  nccept  by  will  or  under  the  in- 
testate laws  of  the  atate. 

The  angfcestlon  that  dower  Is  vested  in 
ihr  widow  by  Virtue  of  the  contvact  of 
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marriage,  and  passes  by  such  contract  and 
not  by  law,  cannot  be  sustained.  The  au- 
thorities may  l>o  said  to  be  uiiifonii 
against  this  position.  In  0  It.  C.  L.  p. 
663,  it  is  e;ird,  under  tlic  head  of  Dower. 
S  5 :  "Positive  Law,  Not  Contract,  as  Basis, 
—In  our  law  the  right  to  dower  is  not  re- 
gitrded  as  springing  from  contract,  although 
the  contract  of  marriage  is  a  prereijuiaiU! 
to  its  existence,  but  from  the  positive  terms 
of  the  comuiuu  law  or  statute  law.  Its 
existence  and  incidents  are  therefore  de- 
termined by  the  law  of  the  state  in  which 
the  real  estate  lies,  not  by  that  of  the 
place  of  the  marriage  or  the  domitil  of 
the  parties;  and,  likewise,  by  the  law  exist- 
ing when  the  estate  becomes  consummate 
by  the  husband's  death,  instead  of  by  that 
in  force  at  the  time  of  the  marriage,  or 
at  the  time  of  the  acquisition  of  the  real 
estate  by  the  biteband.  The  constitutional 
questions  raised  by  changes  of  law"  made 
while  rights  of  dower  are  inchoate  are  dis- 
cussed elsewhere." 

The  reference  "elsewhere"  is  to  g  8, 
which  states  that  "it  is  also  the  rule  that 
the  wife's  exjiectation  of  dower,  that  is, 
her  inchoate  right  of  dower,  even  after 
her  husband  has  become  seised  of  partic- 
ular real  estati-,  is  not  a  vested  right 
within  the  protection  of  the  constitutional 
proviaion,**  citing  numerous  authorities. 

In  14  Cyc.  882.  it  is  said:  "Dower  is 
inchoate  after  seisen  of  the  husband  and 
during  coverture;  consummate  after  the 
deatli  of  the  husband." 

On  page  885  it  is  said:  Although  there 
is  early  authority  to  the  contrary,  it  must 
DOW  be  re,^-ar(led  as  settled  that  dower  is 
not  the  result  of  any  contract  between 
husband  and  wife,  either  e\prcsB  or  im- 
plied, but  is  an  institution  of  the  state, 
founded  upon  public  policy,  and  made  by 
positive  law  an  incident  of  the  marriage 
relation." 

On  page  925  it  is  said;  "An  inchoate 
right  of  dower  is  not  an  estate,  nor  is  it 
an  interest  in  real  estate." 

In  Norwood  v.  Marrow,  20  N.  C.  578, 
(4  Dev.  &  B.  L.  442.)  Ruffin,  Ch.  J.,  says; 
"There  is  no  contract  between  husband  and 
wife  for  curtesy  or  dower.  The  interest 
the  one  gets  In  the  property  of  the  other, 
the  law  gives  for  the  encouragement  of 
matrimony.  .  It    ia    certain    that. 

such  as  her  estate  [dower]  is,  the  law 
malce^  it  without  any  act  of  the  husband, 
and  even  against  his  will." 

To  same  purport  Rose  v.  Hose,  63  N.  C. 
301.  That  dower  is  not  a  part  of  the  con- 
tract of  marriage,  but  is  an  estate  arising 
and  passing  by  operation  of  law,  is  well 
settled  both  in  this  country  and  in  Bog- 
land.     In  2   Bcrlbner   on   Dower,  p.   2,  the 
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result  of  the  Gngliali  tuithorities  is  thus 

given:  "It  will  be  obeerved  tliat  this  es-  I 
tate  arised  solely  hy  operation  of  law,  and 
not  by  force  of  uny  contract,  expreaa  or 
implied,  between  the  parties;  It  is  the  si- 
tent  effect  of  the  relation  entered  into  by 
them,  not  rb  in  itself  incidental  to  that 
relation,  or  as  implied  by  the  maTriage  con- 
tract, but  merely  as  that  contract  calls 
into  operation  the  positive  institution  a  of 
the  municipal  law." 

Blacks  tone  and  Littleton  speak  of  five 
species  of  dower,  which  had  Ix^n  gradually 
evolved  from  the  variant  customs  as  to 
dower  prevailing  in  different  parts  of  Eng- 
land, but  these  from  time  to  time  have 
been  dropped  or  abolitilied,  except  what  is 
known  as  "dower  by  the  common  law," 
which  is  defined  aa  ''one-third  part  of  all 
the  lands  and  tenements  of  which,  the  hus- 
band was  seised  in  fee  simple  or  fee  tail 
at  any  time  during  the  coverture,  and  of 
which  any  issue  which  she  might  have  had 
might,  by  possibility,  have  been  heir,  to 
be  held  by  the  wife  for  the  term  of  her 
natural  life." 

This  was  abolished  in  this  state  in  1784, 
ajid  was  not  reetored  till  1RSS.  It  is  not 
BO  generally  known  that  it  was  abolished, 
and  more  completely,  in  England,  in  1934, 
uad  has  remained  so  the  only  dower  there 
existent  for  the  last  eighty-three  years  has 
been  dower  in  one  third  of  the  real  estate 
□f  which  the  husband  died  seised  and  poa- 
sessed,  subject,  however,  to  the  right  of 
the  husband,  by  will,  to  bar  even  this. 
In  fact,  dower  at  common  law  has  not  only 
been  thus  abolished  in  England,  but  it 
eTista  unchanged  by  statute  hardly  any- 
where. 14  Cyc.  883  says;  "In  many  of 
the  United  States  dower,  exactly  or  sub- 
stantially as  it  existed  at  common  law, 
has  i>een  recognized  as  in  force  or  adopted 
by  judicial  declaration  or  by  exprees  con- 
stitutional or  statutory  provisions,  while 
in  others  it  has  been  very  materially 
changed  by  statute.  In  other  states  dower 
has  been  abolished  altogether,  and  a  dif- 
ferent riglit  or  interest  substituted,  as,  for 
example,  a  certain  portion  of  the  husband's 
real  property  in  fee  simple,  or  a  certain 
portion   of   community   property,  or  both." 

Common-law  dower  was  not  only  abol- 
L  17S4.  1     " 
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which  it  can  bo  defeated,  which  would  not 
be  the  case  if  it  was  Ijascd  upon  an  implied 
contract  between  husband  and  wife.  It 
may  be  defeated  by  divorce,  or  by  felonious 
slaying  of  the  husband  by  the  wife  (Be- 
visal,  %  210!i);  by  elopement  or  abandon- 
ment (RevLsal  §  2110)  ;  by  diasent  of  wid- 
ow (Sevisal,  g  30S1)  i  the  dower  of  an 
insane  wife  may  be  conveyad  by. the  lius- 
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band  atone  [Revisal,  g  959) ;  and  dower 
may  be  defeated  by  mortgage  of  the  hue- 
band  alone  when  for  part  of  purchaae 
money  ( Re%-iaal,  gg  95S  and  3085 ) . 

It  must  be  Been  that  while  dower  is  a 
provision  for  the  widow,  by  virtue  of  the 
statute,  out  of  the  property  left  at  her 
husband's  death,  it  is  not  a  vested  right. 
nor  an  estate  in  land,  nor  is  it  in  any 
Dense  based  upon  an  implied  coiitrat-t  ari-- 
ing  out  of  the  marriage.  It  is  ]>urely 
statutory  like  the  laws  of  devolution  of 
all  property  upon  death;  such  pri^erty 
being  disposed  of  by  the  law  as  to  iluwer. 
or  descent,  or  by  will,  according  to  thr 
statute  in  force  at  the  time  of  death  of 
the  owner.  As  has  been  repeatedly  said 
by  this  and  other  courts,  when  a  man  dieit 
he  bos  no  natural  or  inherent  right  to 
dispose  of  the  property  that  he  leaves  be- 
hind him.  The  lawmaking  body,  as  to 
wills  and  as  to  descent,  whether  to  child- 
ren or  widow  by  way  of  dower,  controU. 
In  Sutton  V.  Askew,  «Q  X.  C.  172.  8  Am. 
Rep.  nOO,  It  was  held  that  the  legislature 
could  increase  tlie  inchoate  right  of  dower 
by  restoring  the  common-law  right  of  dower 
which  gave  her  dower  in  all  tlie  laniiH  of 
which  the  husband  waft  seised  and  pos- 
sessed during  coverture,  but  that  the  legis- 
lature could  not  thus  restrict  his  power  of 
alienation  of  laudu  which  he  had  acquired 
prior  to  the  passage  of  the  act,  Tliere 
were  two  disnenting  opinions,  and  the  ari- 
thorities  elsewhere  are  in  accord  with  thai 
view.  I)ut  the  majority  opinion  rented 
not  upon  the  vested  right  of  the  wife,  but 
an  s£Bumed  vested  right  of  the  hUBbund 
in  the  jus  disponmdi  which  sxi  extent^ion 
of  the  dower  right  would  impair,  and  be- 
cause it  might  deprive  credit<»-s  of  tli<.-ir 
rights.  The  majority  of  the  court  evi- 
dently did  not  approve  the  legislative  pol- 
icy of  restoring  common-law  dower.  Thi-y 
criticize  it  as  a  violation  of  the  husbiiud '^i 
rights  of  property,  and  tay  that  theretofore 
there  had  been  but  few  questions  as  to  dow- 
er rights  and  none  as  to  inchoate  dower 
rii^hts,  but  tliat  Act  180»-«!),  chap.  »:t, 
"involves  the  subject  in  mucli  uneertaiutv 
and  will  hreed  much  litigation."  Judges 
Dick  and  Rodman  in  th^ir  dissenting  opin- 
ion say  correctly;  "The  history  of  tlie  com- 
mon law  bIlows  that  dower  was  always  re- 
garded as  a  municipal  institution,  and  was 
Bot  the  result  of  a  contract," 

Dower,  as  known  to  the  common  law,  was 
purely  an  English  regulation,  which  has 
tieen  abolished  there  uince  IfVii,  and  W4i& 
abolished  liere  for  nearly  100  years.  Dow- 
er is  now  liardly  tlie  same  in  any  two  ju- 
risdictions. In  biblical  times  "dowry" — 
as  when  Shecbem  eolicit«d  Jacob  for  his 
daughter   Dinah    in    marriage ;      "Ask    me 
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Dever  eo  much  dowry,  and  I  will  give  It." 
G«D.  xxiv.  12 — bore  no  reflemblancc  to  the 
"dower"    of   the   common   law,   but   was   a 

gift  made  by  the  suitor  to  the  father  or 
other  near  relatives  of  the  intended  bride. 
A  similar  euBtom  prerailpd  among  the 
GreekEi,  but  Aristotle  states  tliat  it  had  i-ome 
ti>  be  looked  npon  bb  a  relic  of  barbarism 
in  tlieir  aneeators,  aa  It  vaH  virtually  a 
purchase  of  their  wives.  Neither  is  it  like 
the  dower,  called  "doe"  of  the  Romnn  law 
(or  the  "dot"  atil!  in  France),  which  waa 
the  marria^  portion  whirh  tlie  wife 
brought  to  her  husband,  in  land  or  money. 
1  Scribner  Dower,  2,  3.  It  may  be  noted 
that  the  French  "dot"  (pronounced  "doe"), 
with  its  attraction  to  foreign  suitora'  of 
American  heiresses,  is  the  origin  of  the 
i^inng  word  "douf;h"  for  property. 

The  Chief  Justiciar  Glanvlllei  in  the  first 
Hnjiiish  law  book,  about  1778,  said  that 
if  no  dower  was  announced  at  the  church 
door  the  wile  took  one  third,  subject,  how- 
ever, to  Che  disposal  of  the  husband  by 
deed  or  will  later,  for,  said  he:  "Since 
the  wife  herself  is  in  a.  legal  sense  under 
Ihe  absolute  power  of  her  hnsband,  it  is 
not  singular  it  the  dower  as  well  as  tlie 
■nonian  herself  should  W  considered  fully 
at  the  diiipoKal  of  the  husband,  who  may 
jrive    away    or   alienate   the   dower   in   his 

TI?  adds  that  If  the  promise  at  the 
church  door  is  of  more  than  a  third,  thonj.-h 
the  husband  does  not  alienate  it,  the  wife 
cannot  take  more,  but  If  he  promises  less 
*lie  pets  only  tliaf.  The  second  Engliph 
law  book,  by  Bracton,  about  a  century 
inter,  repeats  this,  and  gives  as  the  reason 
ireimise  the  woman  has  no  vested  interest 
in  the  dower  before  it  is  assigned,  and  be- 
cause she  cannot  gainsay  her  husband. 

Law  books  in  those  days  came  about  a 
century  apart,  and  were  in  manuscript,  for 
it  was  anme  centuries  yet  before  printing 
viae  invented.  Indeed,  Littleton,  in  his 
work  on  Tenures,  doubts  if  the  first  work 
i;inned  was  written  by  Chief  Justiciar  Glan- 
ville.  because  he  was  "not  in  orders,"  and 
sttributee  It  to  Gknville's  nephew  Hubert 
Waiter  (who  was  a  bishop,  and  later  Arcb- 
libhop  of  Canterbury  and  Chief  Justiciar), 
for  in  those  days  very  few  could  read  or 
write,  except  those  who  were  in  orders, 
and  there  were  no  lawyers  till  more  than 
100  years  after  Glanvilk's  time,  Con.'ie- 
i|uciillT,  most  of  the  judges  were  bishops 
or  priest.^  with  a  few  laymen. 

Dowcr  in  fact  and  in  law  is  neither  a 
vested  ri^lit  in  the  wife,  nor  is  the  hus- 
'land  or  wife  beyond  the  power  of  the  leg- 
i'llature  to  change  it  at  will.  It  is  simply 
the  provision  which  the  law  makes  for  the 
s[ipport  of  the  widow  out  of  the  husband's 
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estate  after  hts  death,  and  ia  coatr»ned 
like  al)  the  other  lawa  of  descent  aod  dis- 
tribtitlon,   by   the  statu  to  in   force  *t   the 

time  of  bis  death. 

Dower,  therefore,  bein^  a  provision  out 
ot  the  husbamd's  estate,  which  is  allotted 
to  her  for  her  support  in  case  of  intestacy, 
or  whan  she  dissents  from  the  provision 
made  for  her  in  her  husband's  will,  is 
necessarily  "property  wbich  passes  by  will 
or  by  the  intestate  laws  of  this  state." 
Bevinal,  %  3081.  In  this  case,  if  the 
widow  had  been  content  with  the  provision 
made  for  her  in  her  husband's  wlH,  it 
would  have  been  subject  to  the  inheritance 
tax.  It  is  none  the  lees  ao  because,  dis- 
satisfied with  the  amount  tliereof,  she  dis- 
sented, and,  under  proceedingB  provided  by 
law,  she  has  received  a  larger  sum  in  liau 
thereof.  Whether  she  took  it  by  will  or 
under  the  dissent,  which  gave  her  the  aame 
share  "as  il  he  had  died  intestate,"  it  is 
property  which  passed  to  her  from  her 
husbaud  ''by  will  or  by  the  intestate  laws 
of  the  state."  The  legislature  has  secD  flt 
to  tax  it  in  either  event,  subject  to  an  ex- 
emption of  SlO.fTOO.  It  cannot  be  tliat  if 
she  took  by  will  it  was  taxable,  but  if, 
dissenting,  she  took  an  allotment  of  the 
same  amount  which  slie  would  h^ve  re- 
ceived if  he  "had  died  intestate,"  that  the 
property  is  e\empt  from  taxation.  Revisal, 
§  9081,  proi-ides  that,  npon  a  dissent,  "th« 
widoiv  shall  have  the  same  riglits  and  es- 
tate in  the  real  and  personal  property  of 
the  husband  as  if  he  had  died  inleatate." 
There  are  numerous  decisions  that  the 
words  "dying  intestate"  are  not  limited  to 
the  ordinary  meaning  of  one  dying  with- 
out making  a  will,  but  include  death  of  a 
person  without  etfectually  disposing  of  the 
property.  In  Re  Cameron,  47  App.  Div. 
120,  02  N.  Y.  Bupp.  187,  aad  many  other 

The  identical  question  here  presented  iras 
passed  upon  in  a  very  able  opinion  (Bill- 
ings T.  People,  189  111.  472,  69  L.E.A.  807. 
6S  N.  E.  798),  which  holds:  "The  words 
'intestate  laws',  in  a  statute  imposing  a 
transfer  tax  upon  property  passing  by  the 
intestate  laws  of  the  state,  refer  to  the 
laws  which  govern  the  devolution  of  es- 
tates of  persons  dying  intestate,  including 
applicable  rules  of  the  common  law  whicli 
arc  in  force,  so  that  the  tax  will  be  appli- 
cable to  a  widow's  dower  interest  and  her 
award  under  the  Administration  Lawa," 

It  was  again  presented  in  the  same  state 
in  a  recent  case  (1!)10)  in  the  settlement  of 
the  estate  of  Marshall  Field  (People  v. 
Field,  248  III.  147,  33  L.R.A.(N.8.)  230, 
93  N.  E.  721 ) ,  where  it  was  held :  "A  sum 
provided  by  antenuptial  agreement  to  h«^ 
paid  the  wife  in  case  of  her  surviving  the' 
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husband,  in  liau  of  all  claiKB  and  rights 
whicli  she  might  otherwise  have  upon  her 
huBband's  estate  as  his  widow,  is  subject 

ThB  Billings  Case,  supra,  was  taken  on 
writ  of  error  to  the  United  States  Supreme 
Court  (188  U,  S.  97,  47  L.  ed.  400,  23  Sup. 
Ct.  Rep.  E72),  and  ivaa  affirmed;  the  court 
holding:  "Inheritanee  Tax  Laws  are  besed 
upon  the  power  of  a  state  over  teatate  and 
intestate  dispositions  of  property,  to  limit 
and  create  estates,  and  to  impose  conditions 
upon  their  transfer  or  devolution.  This 
court  has  already  d«c:ided  in  regard  to  this 
law  that  such  power  could  be  excercined  hy 
distinguishing  between  the  llueoj.  and  col- 
lateral relatives  of  a  testator.  Whether 
the  amount  of  tax  depends  upon  him  who 
immediatelf  Teceivee,  or  upon  him  who  ul' 
timately  receives,  makes  uo  ditr«rence  with 
the  power  of  the  state." 

Id  short,  the  court  sustained  the  legis- 
lative power  to  tax  inheritauceu,  whether 
testate  or  intestate,  and  at  dilTerent  rates 
on  the  passage  of  the  inheritance  to  dif- 
ferent claKses  of  devisees  or  distributees,  in- 
cluding, ia  that  case,  the  widow.  To  same 
purport,  in  He  Morris,  138  N.  C.  260,  50 
S.  E.  682,  a  very  interesting  and  learned 
opinion  bj  Mr.  Justice  Brown.  In  State  v. 
Scales,  172  N.  C.  915,  BO  S.  E.  439,  Allen, 
J.,  says:  Our  Inheritance  Tax  Laws  show 
an  advancing  tendency  to  include  all  prop- 
erty, and  to  decrease  ei:emptions,  aod 
should  be  liberally  construed  to  the  end 
that  all  property  coming  within  their  pro- 
visions may  fairly  and  reasonably  be  taxed. 

Walker,  J.,  says  in  Re  Inheritance  Tax 
172  X.  C.  176,  BO  S.  E.  206,  that  "the  ob- 
vious intent  of  the  statute  is  to  tax  every 
interest  passing  by  will  to  persons  not  es- 

And  though  that  case  held  that  an  annui- 
ty bequeathed  to  a  widow  was  exempt  from 
taxation,  it  was  because  of  the  language 
of  the  Act  of  leoe  (Laws  1900,  chap.  438), 
which  did  not  extend  to  the  taxation  of 
wido^vg.  This  has  now  been  changed,  as 
we  have  seen,  by  the  Act  of  1»13,  which, 
after  taxing  all  property,  of  every  kind, 
of  a  decedent,  passing  by  will  or  by  la.w  to 
another,  exempts,  as  to  the  widow,  £10,000 
only.  The  Inheritance  Tax  Ijivi  of  1911, 
chap.  46.  g  6,  subd.  5,  contains  this  exemp- 
tion: "Provided  that  all  legacies  and  prop* 
erty  passing  by  will  or  by  law  of  tliis 
state  to  a  husband  or  wife  of  the  person 
who  died  pusseatii'd  as  aforesaid  . 
shall  be  exempt  from  tux  <it  tax  duty." 

In  1913  the  le^'islature  chan^-d  this  by 
KUbetituting  for  it  a.  tax  on  all  property 
of  a  decedent  of  every  kind,  whether  pass- 
ing by  will  or  intestacy,  "provided,  the 
widow  shall  be  entitled  to  an  exemption 
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of  $10,000."  Tlie  whole  subject  of  inherit- 
ance taxation  baa  been  discussed  in  the  ad- 
mirable opinion  by  Brown,  J.,  in  Re  Morris. 
138  N.  C.  259,  50  S.  E.  682,  where  he 
says;  -'The  statute  must  be  given  a  lib- 
eral construction  to  eifectuate  the  inten- 
tion of  the  legislature."  And,  to  the  same 
effect,  Xorris  v.  Durfey,  168  X.  C.  3Zl,  84 
S.  S.  087;  State  v.  Scales,  172  N.  C.  B15,. 
90  S.  E.  43B,  in  which  Allen,  J.,  gives  a 
valuable  synopsis  and  history  of  tbe  In- 
heritsjice  Tax  Law  in  this  state.  Hie  leg- 
islature necessarily  intended  to  tax  the 
widow's  share  from  the  estate  of  the  de- 
ceased because,  afler  ta.\ing  all  property 
of  everj'  kind,  it  gives,  among  the  exenip- 
tions.  one  of  $10,000  to  widows.  It  would 
be  manifestly  unjust  to  tax  them  if  they 
take  under  the  will,  but  to  exempt  them 
entirely  if  they  take  contrary  to  the  will 
by  dissenting. 

The  taxing  power  is  the  life  of  the  state.. 
The  existence  of  all  governments  depends 
upon  its  exercise,  and  all  property  and 
all  rights  of  devolution  or  transfer  of  prop- 
erty are  liable  to  be  taxed  at  tbe  will  of 
the  la\vmakiiig  body,  and  subject  to  change 
by  it,  except  where  there  is  a  prohibition 
in  that  respect  in  the  state  Constitution; 
and  there  is  nothing  in  the  Constitution 
of  North  Carolina  which  forbids  the  leg- 
islature to  tax  the  transfer  of  the  prop- 
erty of  the  decedent,  whether  it  goes  by 
will  or  in  oaae  of  intestacy,  or,  upon  dis- 
sent of  the  widow,  she  receives  her  ahare 
under  proceedings  at  law  for  its  allotmoit 
in  such  cases,  "as  in  cases  of  intestacy." 
Revisal,  g  3081. 

Reversed. 

Allen,  J.,  ooocurringi 

The  Laws  of  1917  (TjCWs  1917,  chap. 
231),  provide  that  all  real  and  personal 
property  "which  should  pass  by  will  or 
by  the  intestate  laws  of  this  state"  shalt 
be  subject  to  the  Inheritance  Tax.  The 
dower  of  tlie  widow  does  not  pass  by  will, 
and  is  not  therefore  ta liable  uuder  the 
statute,  unless  it  comes  within  the  meaning 
of  the  phrase,  '"intestate  laws  of  this 
state."  'Hie  authorities  frum  other  states 
hold  almost  uniinimously  that  dower  does 
not  pass  by  tlie  intpstati*  laws,  but  the 
decisions  are  based  on  tlie  language  and 
history  of  the  statutes  in  the  several  states, 
and  in  each  the  court  was  endeavoring  to 
perform  the  duty,  now  imposed  on  us.  of 
detciinining  the  intent  and  purpose  of  the 
general  assembly,  when  it  laid  the  tax  on 
property  paesing  by  the  intestate  laws. 
Tbe  history  of  inheritance  taxes  is  outlineil 
in  State  v.  Scales,  172  X.  C.  910.  90  S.  E. 
440,  and  we  then  adopted  a  li1)eral  con- 
struction  of   the   statutes,   "to   the  end   of 
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(axing  all  property  fairly  and  reaiiuiiubly 
rouiing  withio  their  provisions,"  and  we 
alsu  saiil,  after  giving  a  statement  of  leg- 
ii'latioii  un  the  subject:  "Thi«  statement 
«(  legislation  upon  the  subject  in  thiH 
slate  iibowB  an  advancing  tendency  to  in- 
clude all  property,  to  decreeie  exemptiona, 
and  U>  maintain  a  distinct  classification  of 
periionB.  the  lineal  defendant,  lineal  an- 
i-eiiCor,  busbauU  and  wife,  being  in  the  most 
iavored  class,  and  the  utranger  and  the 
t'orpuration  in  the  class  subject  to  the 
highest  tajc." 

lisvijig  in  view  these  principles,  what  did 
the  general  assembly  of  this  state  mean 
when  it  said,  "which  shall  pass  by  will 
or  by  the  Intestate  Laws  of  this  itate!" 
When  a  man  dies,  he  leaves  a  will,  or 
dies  inteatate,  and,  as  ordinarily  under- 
stood, stripped  of  technicality,  all  of  his 
property  must  pass,  either  by  will  or  by 
the  Intestate  Iaws;  the  latter  expression 
being  used  as  the  equivatait  of  "or  as  in 
'■Bse  of  intestacy,"  The  history  of  leg- 
islation on  the  subject,  and  the  cbangea 
made  by  the  Act  of  1913,  which  have  since 
been  retained  in  the  statutes,  sustain  this 


In  the  Act  of  1911,  after  saying  that  all 
real  and  personal  property  passing  by  will 
or  by  the  Inteatate  Laws  of  the  state  shall 
le  subject  to  the  inheritance  tax,  there  is 
provision  that  all  tegaeiee  or  property 
"passing  by  will  or  laws  of  this  state  to 
husband  or  wife"  shall  be  exempt,  which 
<'learly  exempted  dower,  because  it  passes 
by  the  "laws  of  this  state."  This  provi- 
Aion  was  omitted  from  the  Act  of  1913, 
and  in  lieu'  thereof  the  widow  is  given  an 
exemption  of  :E10,000.  Why  did  the  general 
assembly  of  1911  insert  a  proviso  having 
the  effect  to  exempt  dowra,  if  the  legis- 
lature thought  dower  was  already  exempt, 
because  not  passing  by  the  Intestate  Laws 
of  the  stateT  Why  make  the  cliange  in 
the  Act  of  10^3,  and  strike  down  a  section 
iu  the  Act  of  1911,  which  exempted  dower, 
if  the  legislature  still  intended  dowei  to 
be  exempt!  Why  give  the  widow  an  ez- 
rmptioD  of  SIO.OOO,  and  no  more,  if,  in 
addition,  she  was  to  have  her  dower  free 
from  taxation  f  It  is  not  dower  that  is  the 
favorite  of  the  law,  but  the  widow,  and 
under  the  construction  we  give  the  statute, 
she  has  an  exemption  of  $10,000  when  a 
child's  exemption,  if  under  twenty-one  is 
IS.OOQ,  aad  if  over,  $2,000,  and  the  hus- 
band's nothiog,  ehoning  that  aha  retains 
lier  favored  position. 

I  concur  in  the  opinion  of  the  Chief 
Justice. 

Walker,  J.,  dissenting: 

I  am  unable  to  agree  with  my  brethern 


of  the  majority  in  this  case.  T  think  that 
much  of  what  has  been  said  by  the  court 
is  irrelevant  to  the  question  presented  ia 
the  record.  It  is  unquestionably  true  that 
the  state  has  the  power  to  tax  all  kinds 
of  property  and  estates  therein,  because  o(ie 
kind  receives  as  much  protection  from  it 
as  another,  and  it  ia  just,  therefore,  that 
this  power  should  exist  to  be  exercised  when 
it  is  expedient  to  do  so,  or  the  interests  of 
the  st^e  may  require  that  it  should  be 
done.  But  this  is  not  the  question  here, 
but  quite  another,  which  is,  Has  the  state 
exercised  its  sovereign  power  to  tax  with 
respect  to  dower  t  I  contend  that  it  has 
not,  and  did  not  intend  to  do  so,  for  if 
it  did,  the  language  we  find  in  the  statute 
would  not  have  been  employed,  but  some- 
thing very  different.  If  dower  does  not 
pass  "by  the  husband's  will  or  under  the 
intestate  laws,"  if  is  not  taxable,  because 
these  are  the  very  words  of  the  statute. 
The  estate  of  dower  is  one  of  great  an- 
tiquity, and  so  much  so  that  it  has  been 
difficult  to  trace  its  origin,  and  even  Coke 
and  Black  atone,  and  writers  of  even  an 
earlier  period,  have  been  baffled  in  their 
efforts  to  And  its  original  source.  Coke 
said  that  it  was  certainly  the  law  of  Eng- 
land before  the  Norman  conquest  that  a 
widow  should  continue  forty  days  in  her 
husband's  mansion,  after  his  death,  within 
which  time  (called  her  quarantine]  her 
dower  was  to  be  assigned  her.  2  B1.  Com. 
p.  135;  1  Co.  Ldtt.  32b.  And  one  among 
our  greatest  commentators — if  not  entitled 
to  the  first  place — has  said  that  it  ia 
possible  that  it  might  be,  with  us,  the 
relic  of  a  Danish  custom  since,  according 
to  the  historians  of  that  country,  dower 
was  introduced  into  Denmark  by  Swcin, 
'the  father  of  our  Canute  the  Great,"  out 
of  gratitude  to  the  Danish  ladies,  who 
sold  all  their  jewels  to  ransom  him  when 
taken  prisoner  by  the  Vandala.  2  Bl.  Com. 
129.  It  ha^  been  described  aa  a  legal, 
equitable,  and  moral  right,  favored  by  the 
law,  in  a  high  degree,  and,  with  life  and 
liberty,  held  to  be  sacred.  1  Co.  Litt  124b. 
"Dower  was,  indeed  proverbially,  the  fos- 
ter child  of  the  law,  and  so  highly  was  it 
rated  in  the  catalogue  of  social  rights  as 
to  be  placed  in  the  same  scale  of  importance 
with  liberty  and  life.  Favorabilia  in  lege 
sunt,  vita,  fiscus,  dos,  libertas,  was  the 
maxim  iu  tbe  courts,  and  is  frequently 
cited  by  the  old  text-writers  and  report- 
ers." Park,  Dower,  2i  1  Co.  Litt.  124b.  It 
is  an  instituticm  of  the  state  existing  by 
reaaon  of  public  policy  (14  Cyc,  SS5),  and 
is  not  dependent  upon  the  husband's  will 
for  its  efficacy,  but  becomes  the  property  of 
the  wife,  as  his  widow,  in  spite  of  anything 
he  may  say  or  do.    He  has  no  hand  In  its 
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making.  It  grows  out  of  the  marriage. 
It  is  true,  and  is  one  of  its  incidents,  but 
it  is  uut  derived  frutn  tlte  husband,  by 
descent  or  devolution  of  any  iiind,  nor  does 
it  come  to  the  widow  by  his  intestacy — 
that  is  the  occasion,  but  not  the  cause,  of 
it.  It  derives  its  existence  from  a  iaw  of 
its  oivn,  and  not  from  any  lawa  of  intestacT. 
The  latter  apply  when  there  is  devolution 
i>r  succession  from  him  who  dies,  the  lie- 
<^dent-,  but  dower  vests  in  the  widow  not 
in  either  way,  as  it  is  the  creation  of  the 
law,  and  does  not  emanate  from  the  hus- 
liand,  noT  is  it  depc^ndcnt  upon  his  intes- 
tiicy,  except  in  the  sense  that  it  vests  in 
possession  and  enjoyment  at  his  death,  as 
n  vested  remainder  does  when,  under  n 
will,  it  faljes  effect  at  the  expiration  of 
the  particular  estate.  It  may  well  bo 
doubted,  upon  high  authority,  whether  any 
intestate  laws  existed  at  the  time  when 
dou'er  originated  in  the  very  ancient  past. 
But,  whatever  may  be  said,  it  is  no  part 
of  the  husband's  succession,  for  she  comes 
into  this  estate,  neither  as  his  heir  by 
inheritance,  nor  as  his  distributee  by  suc- 
(.'esaion  or  devolution,  and  does  not,  in  any 
^cnsc.  take  from  him,  but  against  his  will. 
He  may  devise  her  a  part  of  his  property, 
in  lieu  of  dower,  but  tliis  is  not  dower,  and 
xhe  does  not  take  as  his  widow,  but  as  his 
devisee.  If  she  does  not  dissent,  she  takes 
under  the  will,  not  dower,  but  something 
else  which  is  a  part  of  his  estate,  and 
wliicii  IB  taxable,  because  she  then  comes 
within  the  letter  of  the  law,  as  Bhe  takes 
by  the  will.  But  she  may  hnve  dower  when 
lie  dies  testate,  instead  of  intestate,  as 
when  he  makes  a  will  and  ignores  her  en- 
tirely. If  this  was  the  case  here,  could  she 
be  tasiilileT  She  takes  not  under  the  will, 
because  she  was  left  out  in  the  disposition 
of  her  husband's  property,  and  she  takes 
not  her  dower  under  any  intestate  law,  be- 
cause there  is  no  intestacy.  Where  tlie 
husband  wills  her  property,  expressly  in 
lieu  of  dower,  if  she  docs  not  dissent  from 
tile  will,  she  is  deprived  of  dower  by  her 
election  to  take  under  the  will,  for  neither 
justice  nor  the  law  will  permit  her  to 
take  both  under  and  against  the  will,  in 
consistent  benefits.  Again,  a  person  al- 
ways takes,  under  intestate  laws,  some- 
thing that  the  inte.'^tate.  if  so  minded,  could 
have  devised  or  bequeiilhed,  liut  he  could 
not  have  devised  her  dower,  and  it  follows, 
both  logically  and  conclusively,  tliat  she  does 
not  acquire  her  do^^"er  under  any  sucli  law. 
Counsel  were  asked  in  the  argument:  "If 
the  husband  had  conveyed  all  of  his  real 
property,  and  every  interest  he  had  there- 
in, would  the  dower  pass?  The  answer, 
of  course,  was  in  the  negative,  as  it  had 
to   be.     If   he   cannot   pa^s   her   dower   hy 
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his  deed    (even  if  he  specially  and  bj-  cx- 

I  press  words  included  it),  how  can  it  pass 
from  him  to  her  if  he  died  intestate  T  lie 
had  no  estate  or  interest  in  it  to  pass.  It 
is  us  separate  and  distinct  from  his  estate 
as  if  had  never  owned  the  land  itaalf  from 
which  it  le  allotted. 

We  do  not  agree  with  the  proposition 
that  all  property  passes  either  by  will  or 
under  the  Intestate  Laws,  for  there  are 
cases  where  this  cannot  be  said  correctly. 
The  interest  of  the  wife  in  an  estate  by  en- 
tirety does  not  so  pass  at  the  death  of 
the  husband,  for  she  does  not  take  her  in- 
terest from  him  by  will  or  otherwise,  and 
there  are  other  instances.  There  is  a  wide 
difference  between  an  interest  vesting  in 
another  at  the  death  of  a  person,  which 
merely  fixes  the  time  and  the  taking  of 
that  interest  under  or  throu^  him.  It 
may  be  derived  altogether  independently  of 
him,  and  whether  technically  considered 
or  not,  it  is  not  passed  by  will,  nor  by  the 
laws  of  intestacy.  The  law  is  a  technical 
science,  and  its  principles  should  be  applied 
to  all  cases  where  applicable,  and  the  legis- 
lature is  presumed  to  have  acted  in  view  of 
(he  rstalilished  law  and  the  accepted  mean- 
ing of  words  when  it  passes  a  statut*. 

A  statute  sho\[ld  be  interpreted  according 
to  its  language.  We  cannot  go  beyond  its 
four  corners  for  aid  in  its  construction. 
The  intent  must  be  found  in  its  words. 
Nor  can  wn  substitute  our  opinion  of  what 
is  right  or  just  for  the  declared  or  express- 
ed intention  of  the  legislature,  hut  must 
presume,  absolutely  and  conclusively,  that 
whiLt  was  meant  is  what  was  said.  This  is 
the  cardinal  rule,  and  is  never  departed 
from.  It  may  he  that  a  widow's  dower 
should  be  taxed,  but  she  has  a  perfect  right 
to  shield  herself  from  a  burden  which  lias 
not  been  imposed,  by  insisting  upon  the  ap- 
plication of  the  simple  alid  familiar  rule  we 
have  stated.  She  says  tn  us ;  "Tlie  power 
to  tax  is  cim ceded,  but  has  not  been  exer- 
cised, from  some  motive  of  benevolence  or 
consideration  for  her,  but,  whatever  the  mo- 
tive, the  Icgielature  has  not  declared  its 
will  that  the  widow's  dower  should  l>e  tax- 
ed, and  you  have  no  riglit  to  do  what  the 
legislnture  has  not  done." 

If  we  need  any  authority  to  back  our  con- 
clusion, we  have  it  most  abundantly.  The 
courts  of  this  country  are  quite  unanimous 
in  holding  that,  under  similar  statutes,  the 
dower  is  not  taxable,  as  an  inheritance,  or 
"under  laws  of  intestacy,"  The  Illinois  cas- 
es are  the  solitary  exceptions,  and  have 
been  severely  criticised  as  giving  the  wrong 
rule  in  such  cases,  and,  while  paying  due 
deference  to  the  court,  they  are  said  to  be 
illogical  i  being  wrong  in  their  premises, 
reasoning,   and   conclusion.     Some   of   tlie 
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aa^  which  BUstain  our  view  are  the  fol- 
lowing;, amcn,^  the  many: 

Thia  "is  &  special  tax,  and  t!ie  rule  ia 
thui  lan-!i  impoHing  such  taxes  are  to  be 
i-on-strueti  strictly  against  tljo  govercment, 
and  fnvorably  to  tlie  taxpayer."  Crensliaw 
V,  Moore,  124  Te.nn.  628,  34  LJl.A.(N.S.) 
lltil,  137  S.  W.  924,  Ann.  Cas.  lOlSA,  IBS- 
It  has  been  uniformly  held  that  an  inher- 
itance tax  "m  not  a  tajt  on  the  property  ot 
the  estate  of  the  deceased  person,  but  is  a 
lax  laid  upon  the  privilej<:e  or  right  of  auc- 

■  t-sion  to  that  property."  McDaniel  v. 
Birkett,  120  Ark.  205,  170  S.  W.  401, 

"Tbia  right   [right  of  dower]   originates 

■  iCh  the  iDftrriage.  It  is  an  encumbrance 
upon  the  title  of  the  heir  at  law,  and  ia 
-iiperior  to  the  claims  of  the  husband's 
rrcditoTS.  Its  origin  ia  so  ancient  that  nei- 
iher  Colce  nor  Blackstone  can  trace  it,  and 
it  is  aa  'widespread  as  the  Chrietiajt  relig- 
iua,  and  enters  into  the  contract  of  mar- 
riage among  all  Christians.'  .  .  .  WLether 
It  be  considered  that  the  widow  holds 
her  dourer  in  the  natue  of  a  purchaser 
from  her  husband  by  virtue  of  the  mar- 
riage contract,  or  whether  it  be  merely  a 
proviaion  of  the  law  made  for  her  bL-nefit, 
it  cannot  be  considered  that  her  right  is  in 
-ucCi'saion,  to  that  of  Iier  husband  upon  his 
ilcath,  or  that  the  husband  bestows  it  upon 
her  in  contemplation  ol  his  death.  While  it 
Ik  tniQ  that  her  right  to  dower  is  not  cou' 
•.umated  nntil  the  death  of  the  husband, 
uid  that  it  is  carved  out  of  only  such  real- 
\y.  as  he  owned  at  his  death,  it  does  not 
fallow  from  this  premise  that  the  widow 
succeeds  to  his  title  by  the  Intestate  Laws. 
She  derives  it  by  virtue  of  the  marriage, 
and  in  her  right  as  wile,  to  be  consummated 
in  Btverally  to  her  upon  the  death  of  her 
hushand."      Crenshaw   v,   Hoore,   supra. 

"It  is  true  that  dower  had  its  origin  and 
nntinuance  by  force  of  the  Jaw,  and  de- 
pends upon  the  husband's  death  for  its  con- 
Himniatian.  But  it  is  quite  another  thing 
l»  suppose  that  the  estate  is  dependent  up- 
ofl  the  law  of  succession,  or  owes  its  ex- 
iflence  to  any  such  transfer  as  the  Inheri- 
unce  Tax  Statutes  contemplate.  Duwer 
atoMi  to  a  wife  by  virtue  of  the  marriage; 
'Dd  the  death  of  the  husband  serves  only  to 
<.'>aeummate,  not  to  transmit,  it.  The  law 
ihat  confers  dower  on  a  widow  is  not 
thf  law  that  appoints  the  inheritance  prop- 
'tti'  of  a  decedent  to  designated  heirs." 
Ross,  Inheritance  Taxn.  §  56. 

The  courts  of  Pennaylvftnla  have  hold 
(hat  a  widow's  dower  is  not  liable  for  in- 
heritance tax.  Avery's  Estate,  34  Fa.  204. 
The  courts  of  Louialana  have  held  Uie  same. 
Musal'a  Suoeesslon,  IIS  La.  212,  42  So. 
T78.  "We  conclude,  therefore,  that  the 
*idnw  of  a.  deceased  person  does  not  take 
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dower  as  the  heir  of  her  husband,  or  by 
virtue  of  the  Intestate  Laws,  but  that  this 
estate  is  inimical  to  the  claim  of  the  heir, 
and  is  carved  out  of  the  c.=ta.te  of  the  de- 
cea.sed  in  spite  of  and  in  diTogation  to  the 
rightB  of  the  heirs  under  the  intestate 
laws."     McDaniel  v.  Byrkett,  supra. 

What  the  wife  r6cM,ves  .  .  .  she  receives, 
nut  as  an  heir  of  her  husband,  but  ia  her 
own  right,  something  which  bcloni^  to  her 
absolutely,  and  of  which  she  could  not  have 
been  deprived  by  will  or  by  any  other  vol- 
untary act  of  her  husband  without  her  con- 
sent. Under  that  section,  she  is  not  an 
heir  within  the  meaning  of  our  Intestate 
or  Successton  Statutes.  Re  Bull  en,  47 
Utah,  90,  L.R.A.H)leC,  670,  151  Pac.  5M. 

"Strictly  speaking,  the  widow's  share 
should  be  considered  as  immune  rother  than 
exempt  from  an  inheritance  tax.  It  is 
free,  rather  tlien  freed,  from  such  tax. 
It  is  not  excepted  from  the  taxable  class,  be- 
cause it  never  was  in  such  cIhsb.  Like  all 
debts,  taxes,  costs,  expenses,  and  other  sim- 
ilar items,  it  Is  deducted  before  any  inheri- 
tance tax  is  assesBed.  The  share  ol  the  real- 
ty and  personalty,  which  under  our  law  go 
to  the  widow,  independent  ot  any  will  or  act 
of  the  husband,  is  not,  so  to  speak,  a  part 
□f  his  estate,  and  is  no  more  liable  to  a 
succession  tax  at  his  death  than  is  her  in- 
dividual property."  He  Strahan,  93  Xeb. 
828,  142  N.  W.  078. 

"A  widow's  dower  estate  in  lands  of  her 
deceased  husband,  which  became  vested  on 
her  marria;;e,  and  consummated  on  the 
death  of  her  husband,  independent  of  the 
husband's  will,  and  not  by  virtue  thereof, 
was  not  subject  to  transfer  tax."  Re  Wcil- 
er  (Surr.)  122  N.  Y.  Supp.  608. 

The  supreme  court  of  Idaho,  where  the 
doctrine  of  community  property  exists,  held 
that  such  property  was  not  liable  for  inher* 
itance  to*.  Kohny  v.  Dunbar,  21  Idaho, 
2,'i8,  39  L.R.A.(M.S.)  1107,  121  Pac.  544. 
Ann.  Caa.  1913D,  402.  The  supreme  court 
of  Arkansas,  in  discussing  the  case  of  Bill- 
ings V.  People,  ISO  III.  472,  OT  L.R.A.  807, 
50  N.  E.  738,  said;  "The  opinion  in  the 
Billings  Case  ...  set  out  the  statute  of  that 
state  upon  the  subject  of  dower,  from  which 
it  appears  that  the  estate  of  curtesy  has 
been  given  .  .  .  alike  to  the  husband  and  wife, 
and  each  being  given  a  certain  Axed  inter- 
est in  the  lands  .  .  .  iipon  the  death  of  either 
spouse.  This  estate  is  called  dower,  but 
It  is  not  tlie  down  ol  the  coounon  law.  as 
the  t«nB  'dower*  at  oommiHi  law  relates  ai- 
clnsively  to  the  iuterMt  the  widow  had  in 
tlte  real  eatat«  t£  hiheritanc«."McI^nieI 
V,  Byrkett,  supra. 

While  the  report  shows  that  the  Billings 
Caso  was  carried  to  the  Supreme  Court  of 
the  United  States,  a  reading  of  the  report 
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of  the  mtae  there  will  bIiow  tliat  tlie  widow 
did  not  appeal  from  the  decision  of  tlie  low- 
er court,  and  the  question  of  the  liability  of 
the  widow's  dower  for  taxation  ixas  not  dls- 
-cussed  in  that  court.  Billings  v.  Illinois, 
188  U.  S.  87,  47  L.  «d.  400,  23  Sup.  Ct.  Rep. 
272. 

Tlie  question  of  the  liabilitr  of  a  widow's 
dower  to  an  inheritance  tax  lias  been  passed 
upon  by  the  courts — upon  atatutoe  prac- 
tically the  same  as  that  of  North  Caro- 
lina— of  Arkanaaa,  Illinois,  Louisiana,  Ne- 
Ijraska,  New  York,  Utah,  and  Tcnneasee;  and 
the  courts  of  a1]  those  states,  except  that 
of  Illinois,  have  held  that  a  widow's  dow- 
er was  not  subject  to  t*ixation.  While  the 
tiipreme  court  of  Tllinoia  has  held  to  the 
contrary,  it  wilL  he  noticed  that  tlils  court 
cited  no  decisions  on  this  suhject  except 
its  own.  The  decision  in  the  Billings  Case 
has  been  discussed  by  nearly  all  the  courts 
in  which  this  matter  has  arisen  since  its 
rendition,  and  they  have  all  refused  to  fol- 
low the  decision  of  that  court.  Tlie  ques- 
tion of  the  liability  for  inheritance  tax  of 
community  property,  held  by  the  wife  as 
Buriivor,  has  been  passed  upon  by  tlie 
courts  of  Idaho  and  Nevada,  and  they  hold 
that  the  community  property  is  not  liable 
to  inlieritance  taxes,  because  it  is  not  de- 
rived by  one  of  the  spouses  from  the  other, 
and  there  is,  therefore,  no  succession  of  it. 
It  may  be  added  that  the  Illinois  decision 
was  to  a  gri'at  extent  influenced  by  the  pe- 
culiar wording  of  the  statute  of  that  state 
in  regard  to  dower.  It  is  not,  as  we  have 
said,  the  common-law  dower,  but  on  estate 
with  its  name,  without  its  legu.1  charncter- 
istics.  It  is  a  maxim  that  three  things  he 
favored  in  law;  Life,  lil)erty,  and  dower. 
Thomas's  Co.  Inst-  14,  4  Bacon's  Works, 
343, 

We  leara  in  2  Blackstone,  pp-  131  et  seq., 
tha.t  there  were  five  species  of  dower:  (1) 
Do  la  plus  belle,  where  the  widow  was  en- 
dowed of  the  fairest  of  the  lands  held  by 
her  in  socage,  which  discharged  that  held  by 
the  lord  in  chivalry.  This  disappeared 
when  military  tenures  were  abolished. 
(2)  Dower  by  particular  custom,  where 
she  received  tlie  whole,  the  half,  or  ouc 
quarter  of  her  huslHind'B  lands.  (3)  Dow- 
i-r  ad  ostium  eecleniie,  or  dower  at  the 
door  or  porch  of  the  church,  when  tenant  in 
fee  simple  endoiva  the  wife  the  whole  or  any 
part  of  his  lands,  as  hie  shall  please  to 
^ive  ner,  which,  in  certain  circumstances, 
she  jni^t  reject,  and  reeort  to  her  dower 
at  common  law.  (4)  Dower  ex  assensu 
patris  was  a  species  of  that  last  kind  of 
dower  mentioned,  and  derived  its  name 
from  the  fact  that  the  dower  was  taken 
from    the    lands    of    the    husband's    father 
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with  the  latter's  consent.  (5)  Dower  hi- 
the  common  law,  which  gave  her  one-third 
part  of  all  the  lands  and  tenements  in 
wiiich  her  husband  had  an  estate  of  in- 
heritance, and  of  which  he  was  seised  at  anv 
time  during  the  coverture,  to  hrfd  for  tlie 
time  of  her  natural  life. 

None  of  these  forms  of  dower,  cxi-e|il 
that  of  the  common  law,  or  dower  allotird 
from  the  lands  of  which  the  husband  dird 
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gard  to  estates.  Formerly,  when  tbe  wid- 
ow was  endowed  of  lands  only  of  which 
her  husband  died  seised,  it  was  like  dower 
in  copyhold  lands,  which  was  governed  by 
custom  as  to  her  title  and  the  quantity  and 
proportion  she  would  take,  also  called  tree 
bench,  and  contradistinguished  from  dower, 
which  is  the  estate  of  the  widow  in  all 
lands  of  which  the  husband  was  seiiied  nt 
any  time  during  the  coverture.  Blackstone 
snya  that  dower  ad  ostium  ecclesiie  ha' 
long-  since  fallen  into  total  disuse,  because 
of  its  uncertainty,  and  for  the  reason,  tiio. 
that  she  might  receive  from  the  law,  in- 
dependently of  the  husband's  Tolltion  a  fil- 
ed part  of  his  estate  nf  lands  of  which  h- 
was  seised  at  any  time  during  the  marriage. 
This  brief  review  of  the  aubjcct,  based  upun 
the  authority  of  Coke  and  Blackstone, 
shows  very  clearly  that  we  can  derive  no 
aid  in  the  construction  of  our  law  from  old 
and  obsolete  rules  and  customs,  which  havf- 
been  ignored  and  finally  repealed  long  !ip.\ 
and  no  writer,  ancient  or  modern,  even 
intimates  that  the  hnaband  could,  of  bi'^ 
will,  alien  or  impair  the  wife's  common- 
law  entftte  of  dower,  or  that  she  acquire-. 
her  right  or  title  from  him,  by  I'is  intestac\ 
or  otherwise  and  this  is  true,  whether  th-' 
dower  was  allotted  by  the  law  of  this  stale 
from  lands  of  whicli  the  husband  was  seised 
at  any  time  during  the  covertmre,  or  only 
of  those  of  n4ic4i  he  died  seised.  In 
neither  case  was  there  any  descent  or 
devolution  from  falm  which  would  bring  it 
within  the  meaning  of  an  inheritance  or 
succession  for  the  pupose  of  taxatiwt.  It  i* 
for  this  reason  that  the  courts  have  held 
with  practical  unanimity,  as  we  havt 
shown,  that  the  wife's  dower  does  not  come 
within   the  reacii  of  inheritance  or  succe?- 

The  fact  that  the  widow  is  allowed  an 
exemption  of  $10,000  under  the  last  net. 
whereas  no  such  exemption  was  allowed  bt 
fore,  does  not  alTeet  the  question,  so  as  u 
ahow  that  her  dower  is  taxable,  as  she  mav 
derive  property,  both  rent  sjid  person al 
from  her  hnsband  b;  will,  and  the  latt^i 
kind  of  property  under  the  Intettxy  Law 
as  one  of  his  dietributeet,  and  froin  theM 
the  «zemption8  would  be  tak«i,   as  thej 
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Nine  within   the  meaning  of  the  provision  r  i 

ta.vin^  property'  acquired  from  her  huaband  i 
by  will  or  the  Intestacy  Laws,  and  are, 
therefore,  taxable,  and  to  them  the  ex- 
emption of  $10,000  would  apply,  and  not  to 
pro[jerty  already  not  taxable  by  the  tan- 
kage of  the  statute.    You  cannot  take  an 


:ion  from  Bomcthing  not  taxable,  or 
mption  from  an  exemption. 


Hoke,  J.,  eoncurB  in  the  dissenting  opin- 


Petition  for  rehearing  denied. 


OKL.\HOMA  SUPREME  OOCRT. 

W.  F.  WEVER  et  al.,  PIffs.  in  Err., 
PIONEER  FIRE  INSXTUN'CE  COMPANY. 

(49  Okla.  546,  153  Pae.  1140.) 
tDRaraiHK    —    enforccinent    ol    provl- 

1.  The  provision  in  the  standard  form  of 
lire  insurance  policr,  provided  tor  in  S  ^4S1, 
and  uuiitained  in  S  34S2,  Rer.  Laws  IBIO, 
thai  "tto  suit  or  action  on  this  policy,  for 
:bi>  recovery  of  any  claim,  shall  he  auatain- 
Me  in  any  court  of  Inn  or  equity  until 
jiiiT  full  compliance  by  the  assured  with 
ill  the  foregoing  requirements,  nor  unless 
iommenoed  within  twelve  months  ne^t  after 
<he  Sre,"  is  unambigiionB.  and,  in  an  action 
OB  ihe  p<Jicy,  commented  moro  th»n  twelve 
iiii>iitha  aft^  the  date  of  the  lire,  will  he 
tafurt-ed  in  accordance  with  the  plain  mean- 
inp  of  its  terms,  where  no  Bitriiisie  facts 
im   all'.';;c<l   e^icusiug  delay    in   instituting 

for  other  rosBe.  ate  Immrance.  VI.  h,  S,  in 

Dig.  1-52  X.  S. 
Same  —  limitation  period  —  vhen  runs. 

2.  Where  a  Btsndanl  form  of  policy  of  ftre 
In'uranee  contains  the  proTision  that  no 
>uit  or  action  siiall  be  suatainahle  in  any 
OMirt  of  law  or  equity  untetia  eommenced 
titliin  twelve  months  nevt  after  the  Are, 
the  period  of  limitation  begins  to  run  from 
the  date  of  the  fire,  notwitlistanding  the 
jyolic)*  atao  contains  a  provision  that  "the 
\"S'  shall  not  become  payable  until  sixty 
days  after  the  notice,  ascertainment,  esti- 
nate.  and  satin  factory  proof  of  the  Ions 
herein  required  have  been  received  by  this 
.iimpany,  including  an  award  by  appraia- 
«ra  when  appraisal  has  been  required." 

For  othtr  latct,  tee  InavrarKt,  VI.  A,  S,  m 
Dig.  l-5i  y.  H. 

(December  14,  1915.) 

■pRROR  to  the  County  Court  for  Coal 
ill  County  to  review  a  Judgment  in  favor  of 
di>fmdBi]t  in  an  action  brought  to  recover 

Kradnotes  by  Shakp,  J. 


Note. —As  to  when  stipulation  limiting 
time  for  suit  on  insurance  policy  begins  to 
run,  see  aanotati^m  following  this  case,  post, 
jID,  and  references  therein  to  aunotationa 
on  related  que<>tious. 

I.,R.A.HH8F. 


the  amount  alleged  to  be  due  on  a  fire  in- 
surance policy.     Affirmed. 

The   facts   are   stated   iv.   the  opiiiion. 

Messrs.  WllllBm  H.  Pullw,  George  M. 
Porter,  and  C.  E.  B.  Cutler  for  plaintilT* 
in  error. 

Messrs.  Scotborn,  Caldwell,  St  MoRill. 

for  (iefeudant  in  error: 

The  contractual  llmitatidn  of  actions,  as 
set  out  in  the  policy  of  insurance,  which  is 
the  Oklahoma  standard  form,  commi-ncex 
to  run  from  the  date  of  the  fire,  and  not 
from  the  time  a.  cause  of  action  actually 
accrues  upon  the  policy. 

Travelwa'  Ins.  Co.  v.  California  Ins.  Co. 
1  N.  D.  151,  8  L,R.A.  769.  45  N.  W.  703; 
McElroy  v.  Continental  Ins.  Co.  48  Kan. 
200,  26  Pac.  478;  State  Ins.  Co.  v.  Stoff.-la, 
48  Kan.  205,  29  Par.  470;  Thompson  v. 
PlKEnis  Ins.  Co.  11  Sawy.  270,  25  Fed.  298; 
Johnson  T.  Humboldt  Ins.  Co.  91  111.  92,  .13 
Am.  Rei>.  47;  Chambers  v.  Atlas  Ins.  Co. 
51  Conn.  17,  50  Am,  Rep.  1;  Virginia  F. 
k  M.  Ins.  Co.  V.  Wells,  83  Va.  730,  3  S.  E. 
349;  Bradley  t.  Phcenix  Ins.  Co.  28  Mo. 
,*pp.  7;  Steel  v.  Phenix  Ins.  Co.  2  C.  C.  A. 
463.  7  U.  S.  App.  385,  61  Fed.  717;  Hart 
V.  Citizens'  Ins.  Co.  86  Wis.  77,  21  L.  R.  A. 
743,  39  Am.  St.  Rep.  880,  66  N.  W.  332; 
Cooper  T.  United  States  Mut.  Ben.  Asao. 
132  N.  y.  .134,  16  L.R.A.  139,  28  Am.  St. 
Rep.  681,  30  N.  E.  833;  Taylor  v.  Insurance 
Co.  of  N.  A.  25  Okla.  92,  138  Am.  St  Rep. 
906,  105  Pac.  354;  Daly  v.  Concordia  F.  Ins. 
Co.  IB  Colo.  App.  349,  6-?  Pac.  410;  Egan 
V.  Oakland  Ina.  Co.  29  Or.  403,  54  Am.  St. 
Rep.  798,  42  Pac.  991 ;  Fitapatrick  v.  North 
American  Accl.  Tne.  Co.  18  Cal.  App,  264, 
123  Pae.  809;  Tebbetts  v.  Fidelity  A  C.  Co. 
155  Cal.  137,99  Rw.  501. 

Sharp,  J.,,  delivered  the  opinion  of  the 

Plaintiffs'  action  wa£  brought  July  29, 
1011,  to  recover  on  an  Oklahoma  standard 
form  fire  insurauce  policy,  issued  by  the 
Pioneer  Fire  Insurance  Com  pan  v  to  the 
plaintiff  W.  F.  Wever,  October  "l6,  1001). 
The  amended  petition  alleged  the  total 
destruction  of  the  property  insured  on  April 
5,  1910,  on  which  date,  it  was  said,  the  in- 
surance policy  was  in  full  force  and  effect. 
To  both  the  original  and  amended  petitiona. 
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tlie  defendant  filed  &  geiieral  demurrer,  and 
slso  a,  apeuial  demurrer,  oa  the  ground  that 
both  petitions  disclosed  that  pUintifTe  cause 
of  action  wa«  barred  by  linitatioii. 

Section  3481,  Rev.  Laws  1010,  provides 
that  no  fire  insurance  nompany  shall  issue 
lire  insurance  polieies  on  property  in  this 
state,  other  than  those  of  the  stand a,rd 
form  therein  set  forth,  with  certain  enumer- 
ated exceptions  not  involved  in  this  appeal. 
Section  3482  contains  a  standard  form  of 
policy,  and  in  which  is  tlie  following  provi- 
sion; "No  suit  or  action  on  this  policy, 
for  the  recovery  of  any  claim,  shall  be  sus- 
tainable in  any  court  of  law  or  equity  un- 
til uft«r  full  compliance  by  the  insured  with 
all  the  forcKoing  requirements,  nor  unless 
commenced  within  twelve  months  next  af- 
ter the  fire." 

The  policy  contains  additional  provisions 
to  the  efTsct  that  If  fire  occur,  the  insured 
shall  give  immediate  notice  in  writing  of 
any  lose  thereby,  and  within  sixty  days 
»fter  the  Are,  unlcs.i  such  time  is  extended 
in  writing  by  the  insurer,  shall  render  a 
statement  to  the  company,  signed  and  eworn 
to  by  the  insured,  stating  the  knowledge  and 
belief  of  the  insured  bb  to  the  time  and 
origin  of  the  fire,  together  with  other  re- 
quirements not  here  necessary  to  enumer- 
ate; and  further  provides,  in  effect,  that 
the  policy  shall  be  payable  sixty  days  after 
due  notice,  ascertainment,  estimate,  and 
satisfactory  proofs  of  the  loss  have  been  re- 
ceived by  the  company.  In  accordance  with 
the  terms  of  the  policy,  and  not  otherwise. 

It  is  the  contention  of  the  plaintiffs  in  er- 
ror  that  the  SUtute  of  Limitations  did  not 
begin  to  run  until  Ihe  expiration  of  twelve 
months  from  the  time  the  policy  was  pay- 
aUe  by  the  insurer;  while  on  the  part  of  the 
insurer  it  ia  urged  that  the  Statute  of 
Litmitations  comniineed  to  run  from  the 
time  of  the  fire.  It  is  said,  in  effect,  by 
plaintiffs  in  error,  that  because  of  the  terms 
of  the  policy,  the  company  could  not  be 
sued  until  cMtain  conditions  were  complied 
with,  which  .would  necessarily  consume  a 
portion  of  the  time,  and,  the  loss  not  being 
payable  until  sixty  days  after  satisfactory 
proofs  of  the  loss  were  received  by  the  com- 
pany, it  might  happen,  if  the  limitation 
clause  should  lie  construed  according  to  ita 
Inii-juage,  that  the  action  would  be  barred 
before  the  right  to  sue  actually  accrued 
under  other  provixions  in  the  policy,  and 
therefore  the  parties  cannot  have  intended 
what  tliey  expressly  said;  that  the  pro- 
vision in  the  policy,  postponing  a  right  of 
action  until  sixty  days  after  proofs  of  loss 
arc  furnished,  is  in  conflict  with  the  pro- 
vision limiting  the  time  within  which  an 
action  may  be  commenced,  and  that  these 
provisions  must  be  harmonized  liy  judicial 

L.Tt.A.lB]8F. 


construction.  To  this  view  we  cannot  give 
OUT  aaeent.  "Twelve  months  next  after  ilic 
Hre"  cannot  be  tortured  into  meanhig 
"twelve  months  from  the  date  the  lors  be- 
comes payable."  Plain,  unambiguous  wor^l-' 
which  have  but  one  meaning  are  not  snli- 
ject  to  construction.  "Twelve  months  ni'\' 
after  the  Are"  has  but  one  meaning.  It 
can  have  no  other.  The  fact  that  the  policy 
was  not  payable  until  si  sty  daji"  aft  it 
proofs  wore  furnished  does  not  t«Dd  tu 
make  uncertain  or  ambig\ious  the  langiinf!!' 
of  the  policy. 

Xor   is   there  any  conflict   in   the  several 
provisions  of  the  statutory  form  of  poliiy. 
Giving  to  the  insuri>d  the  full  time  alloivcd 
him  for  the  snbmit^eion  of  the  proofs  of  li'>^ 
and  to  the  insurer  the  time  prcscrjlied  fur 
payment  of   the   loss,   after  proofs  of   lo^h 
have   been  received,    there    would    hav.'    re- 
mained eight  months  in  which  to  bring  ac. 
tion  in  t^e  event  that  liability  was  denied 
or  payment  refused.     To  so  hold  givrs  full 
force  and  effect  to  each  of  the  several  pro- 
visionp  of  the  policy,  and  lioes  violence  In 
none.     Kansas  City  Bridge  Co.   v.  Lind^av 
Bridge  Co.  32  Okla.  31,  121  Pac.  630.    Any 
other  view   would   be   not   to  construe  the 
language  of  tbe  policy,   but  to  chan.:;e   it. 
Oklahoma   Nat.  L.  Ins.   Co.   v.  Norton.   44 
nfcla.  TS.!,  L.R.A.191SE,6».-..  145  Pac.  113«- 
I'nited  States  v.  Fisk,  3  Wall.  445,  18  I,,  ed. 
243.     It  would  substitute  another  and  dif- 
erent  policy  for  the  one  prescribed  by  the 
legislature.    Not  only  are  w-.'  precluded  from 
changing  the  provisions  of  the  poli<7.  under 
tbe  guise  of  construction,- — of  making  a  new 
eon  tract   for   tlie   parties, — but   the   parties 
themselves   could   not   have   made  the   con. 
tract  contended  for  by  the  insured.     They 
had  no  volition  in  th«  matter.    They  could 
have  provided  no  different  period  of  limita- 
tion.    The  limitation  in  the  policy  for  the 
bringing   of   an   action   was  not  a   part   of 
the  policy   hy   virtue  of   any  agrf^raent    of 
tbe  parties,  but  by  conunand  of  the  stntiili'. 
Hamilton  v.  Royal  Ins.  Co.  156  N.  V.  :t2T. 
48  L,R,A.  4S&,  60  N.  E.  8113;  Temple  v. 
Niagara   F.   Ins.  Co.   109   Wis.   372.   S5    X. 
W.   861;    Tracv  v.  Queen   City  F.  Itii.   Co, 
1.^2  La,  610,  01  So.  687.  .\nn.  Cas.  IfPHD. 
1145,    Tbe  legislature  having  undertaken  tit 
fix  a  special  statute  of  limitations,  wi>  can- 
not say,  as  a  matter  of  law,  that  the  time 
allowed   is  unreasonable.     The   statutes    of 
some  of   tbe   statec,   it  appears,  allow-   but 
six  month*  after  loss,  or  fire,  or  the  doing 
of   a   certain   act,    in   which   to   bring   r,jiit. 
Circum»ta[iccs   might   arise,   and   often    lio, 
that  would  have  the  effect  of  delayiog  the 
period  in  which  suit  could  be  brought.     Sii,-ii 
was   the   case   in   Pacific  Mut.   U   Ins.    r,i. 
V.  Adams,  27  Okla.  4ft6,  112  Pac.  1026.     Xo 
circumstances  appear  from  the   plaintiffs' 
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amended  petition  by  which  they  were  de- 
prived of  a  reasonable  time  in  which  fcD 
bring  their  action.  If  such  wn«  the  nee, 
»  iJifTerent  quection  might  arise. 

niieii  the  statute  commenced  to  run  pra- 
ftatt  a,  quesficm  In  which  there  is  much 
conflict  -of  Buthorit3-.  We  believe,  himevcr, 
that  the  weight  of  aatltority  and  the  bet- 
ter reaaoned  cuaea  support  onr  i-onchision. 
TLe  proTiEioD  of  onr  statute,  fixing  the  time 
within  which  suit  shall  be  brought,  ia  identi- 
otl  with  that  proviHion  of  a  policy  before 
the  court  in  Alien  v.  Dutchess  County  Mot. 
In*.  Co.  95  App.  Div.  86.  88  N.  Y.  Supp. 
-iao,  in  which  it  wss  held  that  the  twelve 
nonth»''  limilatioR  began  to  run  from  the 
lUtp  of  the  fire,  citing  King  v.  Watertown 
P,  Ins.  Co.  47  Hun,  1;  Cooper  t.  United 
S(»te«  Mot,  Ben.  Atuw.  132  N.  Y.  334,  16 
LRJ.  138,  28  Am.  St.  Rep.  681.  30  N.  E. 
^U.  In  the  latter  case,  the  prior  decisions 
of  Ihat  court  in  Sew  Yorlt  v.  Haniilton  F. 
Ins.  Co.  3»  X.  y.  43,  100  Am.  Dec.  400; 
Jiar  V.  Star  F.  Ins.  Co.  77  K.  Y.  235,  33 
.\m.  Rep.  BOT-,  and  Steen  v.  Niagara  F, 
Inj.  Co.  80  X.  Y.  315,  42  Am.  Rep.  297, 
ecre  held  not  to  be  controlling,  for  the  re«- 
■in  that  there  tlie  period  of  limitation  was 
'itelre  months  "after  any  lose  or  damage 
>hal!  accrue,"  or  "after  the  loss  shall  oc- 
rar."  or  '■nctt  after  the  loss  or  damage 
■ihall  occur."  In  the  latter  caae  the  policy 
limited  the  time  for  bringing  an  action,  as 
already  seen,  to  a  term  of  twelve  months 
"nest  after  the  loas  or  damage  shall  occur," 
inil  it  waa  caid,  after  referring  to  previous 
(loiaions  of  the  court:  "No  doubt  the  ap- 
ppllsnt  could  have  stipulated  that  the  time 
nf  the  (ire  should  be  looked  to  as  the  event 
Irotn  the  happening  of  which  the  limita- 
tion shonid  run,  but  it  would  reqoire  dis- 
tinct language  to  ahow  that  such  wae  tlie 
isteotion    of   the   parties.      It   is  not  used 

In  Rotticr  v.  German  Ins.  Co.  M  Minn. 
118.  8fi  X.  W.  888,  it  was  lield  that  a  pro- 
tiiion  in  the  Minnesota  standard  policy  that 
no  suit  to  recover  for  loss  under  the  policy 
■hould  be  sustained  unless  commenced  with- 
m  Iwo  yearn  from  the  time  the  loss  occurred, 
!>*  a  limitation,  applied  to  and  ran  from  tho 
time  of  fire  or  actual  destruction  of  the 
property,  and  not  from  the  time  when  the 
canee  of  action  accrued.  The  earlier  opin- 
ion of  the  court  in  Chandler  v.  8t.  Paul 
F.  k  M.  Ine.  Co.  21  Minn.  86,  18  Am.  Rep. 
385,  was  shown  to  have  been  rested  npon 
th*  peculiar  language  of  the  policy,  making 
mstructlon  permissible.  In  Slate  Ins.  Co. 
>.  Meesman,  2  Wasli.  469,  26  Am.  St.  Ro^ 
STD,  27  Pac.  77,  in  an  able  opinion,  it  ie 
Kid  that  where  a  policy  of  the  fire  insur- 
ance provides  that  no  action  upon  the  poHcy 
"dull  be  lUBtaiMd  tmlMs  coBiaicnwd  wlth- 
LR,A.1S18F. 


In  eix  months  aft«r  th«  fire,"  action  cannot 
bo  brought  on  the  policy  after  the  lapse 
of  si.t  months  and  three  days  after  the  Are, 
even  though  the  policy  alao  provides  that  no 
action  shall  be  begun  until  certain  examiria- 
tions  have  been  made,  and  the  same  were 
not  made  or  waived  by  the  company  until 
thirteen  days  after  the  Are.  In  Travelers' 
Ins.  Co,  y.  CHliforaia  Ins.  Co.  1  N.  D.  161, 
I  S  T-.R.A.  7«B,  45  N.  W.  703,  it  was  held  that 
I  ivhere  a  policy  of  fire  insurance  provides 
I  that  action  thereon  must  be  brought  within 
a  specified  time  after  the  loss  occurs,  the 
limitation  rmis  from  the  date  of  the  fire  al- 
though, under  other  provisions  of  the  policy, 
the  eauEie  of  action  did  not  accrue  until 
some  time  aftM  the  Are.  In  Bradley  v. 
Phtcnix  Ins.  Co.  28  Mo.  App.  7  one  of  the 
conditions  of  the  policy  of  insurance  sued 
on  was  "that  no  suit  or  action  against 
the  company  should  be  sustainable  .  .  . 
unless  sDch  suit  or  action  should  be  cran- 
menced  within  six  months  next  after  the 
loss  should  occur." 

The  action  was  not  commenced  within  the 
prescribed  time,  and  It  waa  held  that  the 
period  of  limitation  tiegan  to  run  from  the 
date  of  the  loss  by  Ore,  and  not  from  the 
date  of  the  furnishing  of  proofs  of  loss. 
In  Johnson  v.  Humboldt  Ins.  Co.  SI  111.  92. 
33  Am.  Rep.  47,  where  a  policy  of  Insuranee 
provided  that  no  action  should  be  brought 
thereon  until  an  award  was  made  fixing  the 
amount  of  the  claim,  and  no  recovery  had 
unless  the  suit  or  action  should  be  com- 
menced within  twelve  months  next  after  the 
loes  should  occur,  it  was  held  that  the  suit 
to  recover  for  a  loss  must  be  brought  within 
twelve  months  after  the  destruction  of  the 
property  by  fii'c,  and  not  within  twelve 
months  after  an  award  fixing  the  amount 
of  the  loss.  In  Chambers  v.  Atlas  Ins. 
Co.  Bl  Conn.  17,  60  Am.  Rep.  1.  the  policy 
of  insnrance  provided  that  payment  for 
losses  shonid  be  due  in  sixty  days  after 
proofs  of  the  loss  were  received  by  the  «wn- 
pany,  and  that  no  suit  on  the  policy  should 
be  sustainable  unless  brought  within  twelve 
months  after  the  loss  occurred.  It  was  held 
that  the  twelve  months  should  be  reckoned 
from  the  day  of  the  fire,  and  not  from  the 
expiration  of  the  sixty  days  after  the  proofs 
were  delivered  to  the  company.  In  Egan 
V.  Oakland  Home  Ins.  Co.  20  Or.  403,  Si 
Am.  St.  Rep.  708,  42  Pac.  OflO,  it  was  held 
that  the  Statnte  of  Limitations  commenced 
to  run,  in  that  ease,  from  the  time  of  the 
fire,  and  not  from  the  time  the  right  to  sue 
accrued.  The  opinion  is  an  able  one,  and 
T«viewis  many  of  the  leading  authorities 
supporting  the  two  lines  of  decisions.  An- 
other well-eonsldored  caae  is  that  of  Hart 
V.  Citizen*'  Ine.  Co.  8«  Wis.  77,  21  I..R.A. 
T43,  30  Am.  St  Bap.  877,  66  N.  W.  3U, 
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Kettenring  T.  NorihweHteta  Masonic  Aid 
Aaso.  (C.  C.}  96  Fed.  177:  ^mine»  v. 
Hartford  Ihh,  Co.  (Semmca  v.  City  F.  ins. 
Co.)  13  Wall.  168,  20  L.  ed.  490;  Peoria 
Sugar  Ref.  Co.  v.  Cansdi,  F.  4  M.  los. 
Co.  12  Ont.  App.  Rep.  41B;  Blair  v.  Sov- 
ereign Ins.  Co.  Ifl  N.  S.  372.  This  nil*  h 
algo  supported  by  Richards,  Idh.  %  32)): 
Jojee  Ins.  §  3190;  Oittrander,  F.  Tno  g  40S. 

Aiitliorities  holding  tint  Ihe  Statute  of 
l.iiinitationB  begins  to  run  from  the  tinip  tlial 
tlie  CHUse  of  action  accrues  under  the  pilici' 
are  KHis  r.  Council  Bluffs  Ins.  Co.  Hi  lo»-^. 
D07,  20  \.  W.  782;  Boston  SI.  In*.  Co.  v. 
Scales,  101  Tenn.  028,  4S  B.  W.  743;  Ca*e 
V.  Sun  Itib.  Co.  83  Cel.  473,  S  L.R.A.  4li, 
23  Pac.  534 ;  Sample  v.  London  t  L.  K.  Ins. 
Go.  48  S,  C.  41)1,  48  L.R.A.  690,  T13.  -iT 
Am.  6t.  Rep.  701.  24  S.  E.  334;  Genuan 
Ins.  Co.  v.  Davis,  40  Nob.  700.  69  K.  W.  698; 
Hong  Sling  v.  Royal  Ins.  Co.  8  Utah.  i:).>. 
30  Pac.  307 -.  JIurdock  T.  Franklin  Ins.  <'o. 
.13  W.  Va.  407,  7  L.R.A.  672,  10  S.  E.  777: 
Chandler  v.  St.  Paul  F.  ft  M.  Inn.  €••.  -21 
Minn.  85,  18  Am.  Rep.  383;  Sun  Ins,  (■.. 
T.  Jones.  54  Ark.  378,  15  S.  \V,  1034;  AHi- 
bone  V.  Fidelity  ft  C.  Co.  —  Tex  Civ.  App. 
— ,  32  S.  W.  560;  Spare  v.  Home  Ina.  to. 
(C.  C.)  0  Sawy.  1*2,  17  Fed.  Sfl8;  Frieieii 
Fed,  008;  Steele  V.  Ph-niK  Ins.  Co.2  C.  C.  .\. 
Vette  V.  Clinton  F.  los,  Co.  (C.  d  art 
V.  Alenjania  F.  Ins.  Co.  (C.  C.)  30  Fed.  ;t.V2: 
A.  403,  7  U.  8.  App.  325.  51  Fed.  71.".;  NfW 
York  V.  Hamilton  F.  Ins.  Co.  39  N.  V.  45. 
100  Am,  Dec.  400;  Hny  v.  Star  F.  Ins.  Co. 
77  N.  Y.  235,  33  Am,  Rep.  607;  St*en  v. 
Niagara  F.  Ina.  Co.  8!)  N.  Y.'  315.  42  Aw. 
Rep.  297.  Sot  all  of  these  cawa,  however. 
decide  the  precise  question  of  liniitat  inn 
here  presented.  Some  of  them  pertain  t« 
the  construction  of  douhtful  proTisinne  of 
the  policies,  thereby  furnishing  ocrasion  for 
a  cunstruction  favorable  to  the  innur<^. 
Tlie  eiirly  Xew  York,  Minnesota,  anil  Cali- 
fornia eases  can  be  no  longer,  in  vii-n-  of 
the  more  recent  expreasion:)  of  the  courtit 
of  those  states,  be  said  to  be  authority  for 
the  claim  of  the  plaintiffs  fn  error.  Plain- 
tiffs, not  having  brouglit  tlielr  action  with- 
in the  time  fixed  by  statute,  and  such  faci 
appearing  upon  the  face  of  the  am  en  •  ted 
petition,  the  court  properly  sustained  the 
demurrer  of  the  defendant. 

The  judgment  is  alBrmed. 

All  the  Justices  concut:. 

I  insmnce  poficj;  wli^ 


where  H  >TBa  ftaid  that  a  provision  that  a 
buit  OB  a  policy  must  be  brought  within 
■'twelve  months  after  the  fire"  requires  the 
time  to  be  computed  from  the  date  of  the 
fire,  and  not  from  the  time  the  lose  is  ac- 
certained-and  established.  To  the  name  effect 
are  the  decisions  of  the  supreme  uourC  of 
Kansas  in  McElroy  v.  Continental  Ins.  Co. 
48  Kan,  200,  20  Pac.  478,  and  State  Ins. 
Co.  T.  Stoffela,  48  Kan.  205,  28  Pac.  479. 
In  McFarland  v.  Railway  Officials  &,  E.  Aeci. 
Aaso,  5  Wyo,  126,  27  L.R.A.  48.  03  Am.  St. 
Rep.  29,  38  Pac.  347,  677,  the  deciaiors  are 
reviewed  at  length,  and  the  conclusion 
reached  that  the  limitation  in  a  policy  of 
insurance  against  death  resulting  from  an 
accident,  indicated  by  a  clause  that  an  ac- 
tion thereon  must  lie  brought  "within  one 
year  from  tlie  date  of  the  happening  of  the 
alleged  injury,"  begins  to  run  at  tlie  death 
of  the  insured,  and  not  at  the  time  at  which 
the  right  of  action  under  the  policy  accrues. 
In  Appcl  V.  Cooper  Ins.  Co.  76  Ohio  St,  52, 
10  L.R.A.(X.S.)  074,  80  N,  E.  855,  10  Ann. 
Cae.  821,  it  was  held  that  a  provision  in  a 
policy  of  fire  insurance  that  "no  suit  or  ac- 
tion on  this  policy,  for  the  recovery  of  any 
claim,  shall  be  sustainable  in  any  court  of 
law  or  equity  until  after  full  compliance 
hy  the  insured  with  all  the  forgoing  re< 
tjuireraents,  nor  unless  commenced  within 
six  months  next  after  the  fire,"  was  un- 
ambiguous, and,  in  a  suit  on  the  policy, 
commenced  more  than  six  months  after  the 
date  of  the  fire,  will  be  enforced  in  accord- 
ance with  the  plain  meaning  of  Ua  tertns, 
where  no  extrinsic  facta  are  alleged  ex- 
cusing delay  in  bringing  the  suit.  It  was 
said;  "Wliere  a  policy  of  fire  insurance 
contains  the  provision  that  no  suit  or  ac- 
tion siiall  be  sustained  thereon  unless  com- 
menced within  six  months  nei:t  after  the 
fire,  the  period  of  limitation  begins  .  .  , 
from  the  date  of  the  fire,  not  withstanding 
the  policy  also  contains  the  provision  'that 
the  loea  ehal!  not  be  pa:pable  until  sixty 
days  after  the  proofs  of  loss  have  been  re- 
ceived by  the  company.' " 

Other  eases  announcin;;  the  rule  adopting 
this  view  are  Virginia  F.  ft  M.  Ins.  Co.  v. 
Wells,  83  Va.  736,  3  S,  E.  34B;  Tasker  t. 
Ins.  Co.  58. N.  H.  499;   Daly  v.  Concordia 

F.  Ins.  Co.  10  Colo.  App.  349,  66  Pac.  416; 
Glass  T.  Walker,  60  Mo.  32;  Tebbets  v. 
Fidelity  ft  C.  Co.  155  Cal.  137.  99  Pac. 
GOl ;    Ma.f welt   Bros.   v.   Liverpool   ft.  L   ft 

G.  Ins.  Co.  12  Cia.  App.  127,  76  S.  E.  1038; 

AttnoUtioR — SJpuIatioa  lim:tT-i;  thne  for  imt  < 
begiiu  to  run. 

This  Dote   Bupplements  the  notes  to  i  Qormaii  Ina.  Co.  48  L.B,A.(K,S.t  1*06.  on 
Sample  V.  London  &  L.  F.  Ina.  Co.  47    the  above  question. 
L.R.A.  696,  and  DaJmoge  v.  S:>ch«3tei- 1      As  to  affect  of  iweauBaption  of  deatli 
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bora  abeencA  upon  payment  of  life  in- 
suraDce  premiums,  filing  proofs,  and 
up«ratioD  of  Statutes  of  Limitations, 
see  note  to  New  York  L.  Ins.  Co.  v. 
Brame,  L.R.A.1918B,  86. 

For  conflict  of  laws  as  to  contractual 
relation,  see  note  to  Northwestern  Mut. 
L  Ins.  Co.  V.  Adams,  52  LJt.A.(N.S.) 
at  page  285. 

The  question  under  consideration  is 
iummnrized  as  follows  in  the  earlier 
aonotaiion:  "Thia  question  has  given 
rise  to  an  irreconcilable  couflicl  of  au- 
thority. Perhaps  a  majority  of  the 
Marts  have  adopted  the  rule  that,  as 
the  language  of  the  stipulation  is  that 
of  the  insurance  company,  it  la  to  be 
ean^trued  most  favorably  to  the  insured  j 
and  that,  as  the  policy  also  usually  con- 
lains  stipulations  postponing  the  right 
to  sue  thereon,  the  parties  are  not  to  be 
deemed  to  have  intended  that  the  limita- 
lioQ  of  the  time  to  sue  should  run  dur- 
ing the  time  that  suit  is  prohibited,  but 
that  the  two  classes  of  stipulations 
AoaiA  be  construed  together  so  as  to 
fii  the  time  of  the  beginning  to  run  of 
'.be  limitation  at  the  point  of  time  at 
which  suit  might  be  brought  on  the  pol- 
icy, thus  fjiving  the  insured  the  whole 
period  limited,  during  any  moment  «f 
which  he  would  be  entitled  to  sue.  A 
large  number  of  welinjonsidered  eases, 
however,  have  construed  stipulations 
limiting  the  time  to  sue  on  insurance 
policies  literally,  giving  them  full  eSect 
»ithout  reference  to  the  other  slipultt- 
lions  in  the  policy,  holding  that  in  all 
roses  the  limitation  begins  to  run  at 
the  time  of  the  fire  or  other  casualty 
insured  against.  Some  of  the  cases,  as, 
lot  example,  those  of  New  York,  have 
recognised  a  distinction  with  reference 
to  fire-insurance  policies  between  limi- 
latioQ  of  the  tight  to  sue  to  a  designated 
period  after  loss  and  to  a  designated 
period  after  the  fire,  holding  in  the  one 
cue  that  the  time  of  loss  means  the  time 
'hen  the  loss  becomes  due  and  payable 
wd  actionable,  and  in  the  other  case 
that  the  time  of  the  fire  can  mean  noth- 
ing but  the  actnal  date  upon  which  the 
in  occurred.  But  most  of  the  courts 
■hieh  have  postponed  the  rtmning  of 
the  limitAtios  until  the  loss  beaomes  due 
and  payable  have  done  so  imepective 
it  whether  the  limitation  was  from  the 
time  of  loss  or  from  the  time  of  the 
fire,  holding  that,  for  the  purpose  in 
iloestiun,  the  two  expressions  mean  the 
same  thing,  and  that  either  stipulation 
is  to  be  construed  relatively  with  the 
«hcr  stipulations  in  the  policy.  With 
reference  to  accident,  life,  and  matiue. 


and  other  insurance  policies,  while  the 
language  of  the  limitation  clause  is  nee- 
essarily  somewhat  different,  and  while 
the  cases  are  not  so  numerous  as  with 
reference  to  fire  insurance,  the  same  con- 
flict exists  as  between  the  literal  cou' 
struction  of  the  limitation  clause  on  the 
one  side,  and  its  construction  iu  con- 
nection with  other  stipulations  postpon- 
ing the  time  when  the  claim  shall  be- 
come due  and  payable  on  the  other  side, 
and  it  would  appear  geueraliy  that  the 
courts  adopting  one  side  or  the  other 
of  the  question  of  literal  construotioa 
or  relative  construction  with  reference 
to  fire  insurance  have  adopted  the  same 
side  of  the  controversy  with  reference 
to  other  insurance," 
XdmitatloB  for  fixed  partod  after  tre. 

Supplementing  notes'in  47  L.R.A.  701- 
704,  and  48  KR.A.fN.S.)  907. 

It  will  be  noted  that  in  Wever  v. 
PiONBER  F.  Iks.  Co.  ante,  507,  it  was 
held  that  under  a  standard  fire  policy 
providing  that  no  suit  should  be  sus- 
tainable unless  commenced  within  twelve 
months  nest  after  the  fire,  the  period  of 
limitations  began  to  run  from  the  date 
of  the  fire,  notwithstanding  another  pro- 
vision that  the  loss  should  not  become 
payable  until  sixty  days  after  the  notice, 
ascertainment,  estimate,  and  satisfactory 
proof  of  the  loss  had  been  received  by 
the  company,  the  view  being  taken  that 
to  hold  otherwise  would  be  to  make  a 
new  contract  for  the  parties. 
Aaeld«»t  innurkMce   polloles. 

Supplementing  notes  in  47  L.R.A.  704^ 
and  48  L.R.A.(N.S.)  908. 

In  Kendall  v.  Travelers'  Prvteetive- 
AsBo.  (1918)  ?''  Or.  179,  169  Pac.  751,. 
where  an  accident  policy  provided  that 
claims  for  benefits  must  be  presented  to- 
the  national  board  of  directors  of  the- 
insurer,  and  that  "such  claims  are  not. 
divisible,  and  must  be  presented  after 
the  total  recovery  of  the  member,"  and 
the  possible  time  limit  of  reimbursement 
was  two  yefirs,  and  it  was  farther  pro- 
vided that  no  action  should  be  sustained 
for  any  claim  unless  commenced  within 
six  months  after  the  refusal  of  the  in- 
surer to  pay  the  same,  it  was  held  that 
the  limitation  began  to  run  from  the 
time  the  insurer  refused  to  pay  a  claim 
which  had  been  presented  after  the  in- 
sured had  regained  his  health,  and  an 
action  brought  about  seven  months  after 
the  denial  of  liability  by  the  insurer  on 
a  claim  for  thirty-two  weeks'  disability 
was  held  not  barred.  1 

In  Matheson  v.  I<fv&  State  Traveling, 
Men's  Asao.  (1917)  —  Iowa,  — ,  164  N.' 

,  ,ooglc 


SIS 


ANNO.— INSURANCE— LIMITATION  PEHIOD— WHEN  KUNS. 


W.  194,  where  the  accident  policy  pro- 
vided that  no  action  of  any  kind  should 
be  commenced  to  recover  any  benefit  or 
indemnity  provided  for  unless  it  was 
commenced  within  twelve  months  after 
the  cause  of  action  accrued,  and  it  was 
provided  by  statute  that  notice  and 
proofs  of  loss  should  be  given  within 
sixty  days  after  loss,  and  that  no  action 
should  be  befjun  until  forty  days  after 
the  filing  of  notice  and  proofs  of  loss, 
it  was  held  that  the  cause  of  action  for 
the  total  loss  of  sight  of  an  eye  accrued 
forty  days  after  the  denial  of  liability 
by  the  insurer  after  receipt  of  notice; 
and  that  the  insured  was  not  entitled, 
in  eompnting  limitations,  to' count  the 
full  sixty  days  allowed  for  giving  notice 
when  he  had  given  notice  before  the 
expiration  of  that  time,  and  hia  action 
was  held  barred  where  it  was  commenced 
after  one  year  from  the  expiration  of 
forty  days  from  the  giving  of  notice  and 
proofs  of  loss. 
Uf  e  iBs-nranoe  policies. 

RnnplfiDpntinff  notes  in  47  L.R,A. 
(N.8.)    706,    and   48   L.R.A.(X.S.)    910. 

In  Stewart  v.  National  Council,  K.  L. 
S.  (1914)  125  Minn.  512,  147  N.  W,  651, 
where  the  by-laws  of  a  benefit  associa- 
tion provided  that  no  action  should  be 
brought  on  the  certificate  until  proofs 
of  death  had  been  furnished  "and  jiassed 
upon  by  the  national  executive  com- 
mittpp,"  nor  unless  brought  within  one 
year  from  the  death  of  the  member,  it 
was  held  that  the  limitation  of  one  year 
did  not  begin  to  run  until  the  association 
had  passed  upon  the  claim  and  notified 
the  insured  of  its  decision,  the  court 
holding  that  the  provisions  were  incon- 
aiatent,  and  that  they  should  be  con- 
strued in  favor  of  the  insured. 

And  jn  Simmons  v.  Modem  Woodmen 
(1914)  185  Mo.  App,  483,  172  S.  W.  492, 
where  the  benefit  certificate  provided 
that  no  action  should  be  maintained  un- 
til after  the  proofs  of  death  and  claim- 
ant's right  to  benefits,  as  provided  for 
in  the  by-laws,  had  been  filed  and  passed 
upon  by  the  board  of  directors,  nor  un- 
less brought  within  eighteen  months 
from  the  date  of  the  insured's  death,  it 
was  held  that  the  eighteen  months'  limi- 
tation did  not  begin  to  run  on  the  day 
the  claim  whs  passed  upon  and  rejected 
by  the  directors,  but  on  the  day  that 
final  unequivocal  notice  of  denial  of  lia- 
bility was  given  to  the  beneficiary.  And 
the  same  conclusion  was  reached  on  a 
subsequent  appeal  in  (Iftlfi)  194  Mo. 
App.  29,  188  S.  W.  933. 

In  Madi  v.  Modem  Woodmen  (1917) 
L.R.A.1B18F. 


98  Wash.  526,  167  Pac.  1083,  however, 

where  a  benefit  certificate  provided  that 
no  aetion  should  be  maintained  on  the 
certificate  until  after  proofs  of  death 
and  claimant's  right  to  benefits  had  been 
filed  and  passed  upon  by  the  hoard  of 
directors,  nor  unless  brought  within 
eighteen  months  from  the  date  of  the 
insured,  it  was  held  that  the  period  of 
limitations  began  to  run  from  th*  dale 
of  the  insured's  death,  and  not  from  the 
date  upon  which  a  claim  was  passed  up- 
on by  the  directors. 

In  Bankers'  Health  &  L.  Ins.  Co.  v. 
August  (1918)  —  Oa.  App.  — ,  95  S.  E. 
764,  where  a  policy  provided  that  nn 
suit  should  be  brought  on  the  policy 
after  six  months  from  the  time  the  right 
of  action  accrued,  and  that  no  claim 
should  be  considered  nntil  aatisfacton,' 
proof  of  death  was  made,  it  was  held 
that  this  proof  was  made  at  the  time 
affidavits  were  submitted  sljowing  that 
the  deceased  person  was  the  insured, 
which  was  ahoBt  eight  months  after  hi.^i 
death,  and  recovery  was  allowed  in  a 
suit  apparently  brought  within  si;: 
months  after  the  making  of  such  proof. 
Maria*  *n<l  otbar  viiMiellaaeowa  In- 
^nranoe   poUdoa. 

Supplementing  notes  in  47  L.R.A.  70S, 
and  48  L.E.A.<N.S.)   911. 

In  National  Surety  Co.  v.  Williams 
(1917)  —  Fl».  — ,  77  So.  212,  where  a 
fidelity  bond  provided  that  upon  becom- 
ing aware  of  any  aet  which  might  be 
made  the  basis  of  a  claim  on  the  bond. 
immediate  notice  should  be  given  the 
insurer,  and  that  within  ninety  days 
after  the  date  of  notice  an  itemized 
claim  should  he  filed,  and  further  pro- 
vided that  no  action  should  be  brought 
to  recover  unless  commenced  within 
twelve  months  "after  the  date  the  em- 
ployer shall  have  given  notice  of  claim," 
it  was  held  that  the  polic^'  should  bo 
construed  in  favor  of  the  insured,  and 
that  the  limitation  for  bringii^  sail 
meant  within  twelve  months  from  the 
time  the  itemized  claim  was  tiled,  and 
not  twelve  months  from  the  giving  of 
notice  of  an  act  which  might  be  the 
basis  of  a  claim  under  the  policy. 
What  will  proreBt  or  d«l«7  A*  rmm- 

nine  of  U"  UBitatloaa. 

Supplementing  notes  in  47  L.R.A.  70i), 
and  48  L.R.A.(N.S.)  912. 

It  has  been  held  that  the  words  '^aid 
and  satisfied,"  as  used  in  an  indemnity 
policy  providii^  that  action  should  be 
brought  within  ninety  days  after  the 
judgment  recovered  gainst  the  insared 
was  paid  and  satisfied,  were  sjnonymons, 
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and  that  it  was  satisfaction  in  fact,  and 
not  the  entry  of  satisfaetion  upon  tha 
reeord,  thnt  was  contemplated.  Phila- 
delphia Pickling  Co.  V,  Marj'land  Cas- 
ualty Co.  (1915)  —  N.  J.  L.  — ,  94  At!. 
889,  3.  e.  subsequent  appeal  in  (IMS) 
38  N.  J.  L.  336,  <I8  AtL  433.  And  it  was 
held  thot  the  payment  of  40  cents  to 
the  attorney  of  the  original  plaintiff  for 
satisfaction  pieces  and  canceling  the 
judgments  would  not  extend  the  time  for 
hrioging  auit  on  the  policy,  aB  such  pay- 
ment was  not  one  that  the  insured  waa 
hound  to  make,  it  being  the  duty  of  the 
original  plaintiff's  attorney  to  enter  satis- 
taction,  and  since  suck  payment  was  not 
a  payment  to  the  plaintiff  in  the  original 
judgment,  but  at  best  merely  a  payment 
to  the  elerk  of  his  fee  for  entering  satis- 
faction. Philadelphia  Pickling  Co.  v. 
Maryland  Casualty  Co.  (H.  J.)  supra. 

In  HoUy  v.  London  Assur.  Co.  (1915) 
170  N.  0.  4,  86  S.  E.  694,  a  provision  in 
a  Are  policy  that  no  suit  for  the  recovei^ 
«f  any  qlaim  should  be  sustainable  until 
full  compliance  of  the  insured  with  oer- 
lain  requirements,  "nor  unless  eom- 
luenced  within  twelve  months  after  the 
tire,"  was  held  not  to  be  a  statute  of 
limitations,  but  a  contractual  limitation; 
and  it  was  held  that  the  insured's  fail- 
ure to  bring  his  action  within  the  time 
provided  by  the  policy  was  not  exouaed 
by  the  fact  that  he  was  continuously  im- 
prisoned from  the  date  of  the  fire  nntil 
about  three  years  thereafter,  the  statute 
providing  for  tha  stopping  of  the  n 
□ing  of  the  Statute  of  Limitations  di 
iDg  imprisonitient  being  inapplicable  to 
a  i-outractnal  limitation. 

It  is  stated  in  the  abstract  of  the 
'lefision  in  Gross  v.  Globe  &  R.  P.  Ins. 
Co.  (1913)  140  Oa.  531,  79  S.  E.  138, 
that  where  it  was  stipulated  in  a  policy 
of  lire  insurance  that  no  suit  should  be 
maintainable  thereon  "unless  commenced 
■ithin  twelve  months  next  after  the 
fire,"  an  action  brought  after  the  lapse 
ni  that  period  would  be  barred,  although 
it  purported  on  its  face  to  be  a  renewal 
if  a  previous  action  which  was  instituted 
in  a  city  court  having  jurisdiction  there- 
of within  the  time  limited,  which  was 
dismissed  and  subsequently  renewed 
the  superior  court,  after  the  payment  of 
all  costs  within  sis  months  of  such  dis- 
missal. 

In  Dakell  v.  London  &  L.  F.  Ins.  Co. 
(1916)  252  Pa.  265,  97  Atl.  452,  where 
a  fire  policy  provided  that  no  action 
ihe  policy  ahonid  be  maintained  unli 
commenced  within  twelve  months  next 
after  the  flre,  and  an  action  was  brought 


moved  to  the  United  States  circtiit  conrt, 
and  there  a  judgment  for  the  plaintiff 
■ersed  without  prejudice  to  the 
right  of  the  plaintiff  to  brin^  such  other 
suit  as  be  might  be  entitled  to,  it  was 
held  that  a  subsequent  suit,  instituted 
more  than  a  year  after  the  loss  for  which 
recovery  was  sought,  was  barred, 
Ta   -what   aotJoas   tha   lliaitatlaK   mp- 

pUes. 

Supplementing  notes  in  47  L.B.A.  711. 
and  48  L.B.A.(N.S.)  913. 

A  provision  in  a  beneUt  certificate  that 
no  action  rfioiild  be  maintained  on  the 
certificate  unless  brought  within  one 
year  from  the  date  of  the  member's 
death  has  no  application  in  an  action 
by  those  entitled  to  the  benefit,  to  re- 
cover the  amount  from  one  who  fraudiv- 
lently  obtained  possession  of  it  fram 
the  insurer.  Munroe  v,  Beggs  (1914)  91 
Kan.  701,  139  Pac.  422. 

And  a  provision  in  an  employers'  in- 
demnity policy  that  no  action  should  be 
brought  against  the  insurer  on  the  pol- 
icy after  the  expiration  of  a  stated  pe- 
riod from  the  date  of  the  aooident,  wiJib- 
in  whioh  an  aotion  for  injuries  might 
be  brought  against  the  insured,  has  no 
application  to  an  action  for  damages  to 
recover  for  the  insurer's  negligence  in 
defending  a  auit  against  the  insured. 
Attleboro  Mfg.  Co.  v.  Frankfort  Marine 
Acci.  &  Plate  Glass  Ins.  Co.  (1917)  153 
C.  C.  A.  377,  240  fed.  673. 

And  a  provision  in  an  employers'  in- 
derattity  policy,  that  no  action  shooid 
lie  to  recover  for  any  loss  under  the 
policy  nnleas  it  should  be  brought  tor 
loss  or  expense  incurred  and  paid  by  the 
assured  after  trial  of  the  issue,  nor  un- 
less such  action  should  be  brought  with- 
in ninety-days  after  the  payment  of  sneh 
loss  and  expense,  applies  only  to  actionit 
to  enforce  the  contract  of  indemnity,  and 
does  not  apply  to  an  action  for  dunages 
caused  by  a  breach  of  the  contrast  to 
defend  an  action  brou^t  against  t^e 
insured.  Idwrenee  v.  Massaebusetts 
Bonding  &  Ina.  Co.  (1916)  160  N.  T. 
Supp.  883. 

In  Automatic  Sprinkler  Co.  v.  Km- 
ployers'  Liability  Assur.  Corp.  (1914) 
163  App.  Div.  671,  148  N.  T.  Supp.  1013. 
an  action  for  damages  for  failure  of  the 
insurer  to  oommunieate  the  offer  of  set- 
tlement of  an  injured  employee  to  the 
insured  was  treated  as  an  action  on  the 
contract,  and  a  provision  of  the  policy 
limiting  the  time  for  bringing  suit  was 
held  applicable. 


^ _         ^  Where  the  insurer  repudiates  its  oon- 

in  the  court'  of  common  pleas  anid  re- 1  traet  before  the  insured's  death,   and 
UtXiinSP.  38  .'O^le 
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thus  dispenses  with  the  necessity  of 
giving  notice  of  claim  and  proofs  of 
loss,  s  provision  that  no  action  shall  he 
maintained  until  after  proofs  of  loss 
have  been  acted  upon  by  the  executive 
committee ■  nor  unless  brought  within 
jne  year  from  the  date  of  such  action, 
has  no  application,  as  the  event  which 
was  to  mark  the  commencement  of  limi- 
tatloDB  ooold  not  happen,  and  the  action 
of  the  committee,  and  not  the  death  of 


the  insured,  being  the  event  fixed  by 
the  contract  to  set  the  period  of  limita- 
tions in  motion,  such  period  will  not 
commence  running  from  the  insured's 
death,  although,  because  of  the  insurer's 
repudiation  of  its  contract,  a  cause  of 
action  then  accrued.  Dechter  v.  Na- 
tional Council,  E.  L.  S.  (1915)  130  Hinn. 
329,  153  N.  W.  742,  Ann.  Cas.  1917C, 
142.  J.  T.  W. 
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I—  Fla.  - 


,  79  So.  166.) 


Mniilclp«1  corporations  —  ordinance  — 
baslQc^s  closing. 

An  ordinance  idopted  by  the  city  council 
of  the  city  of  Tallahaesee,  requiring,  under 
penalties  of  fine  and  imprisonment,  all 
places  of  bnsinesft  to  be  closed  at  0:30 
o'clock  p.  u.,  wliere  goods,  wares,  and  gen- 
eral mercbandiae  are  kept  for  sale,  is  void, 
beeauBe  the  said  city  has  no  authority  of 
law,  either  express  or  implied,  to  enact  or 
enforce  the  same,  and  because  the  same  is 
an  unreasonable  and  unwarranted  govern- 
mental intarterence  with  the  peraonal  rights 
of  the  merchant  class  of  the  citizens  of  the 

For  other  oases,  see  Jfuntcipoi  Corporatiotta, 
n.  o,  i,  d,  in  Dig.  1-52  N.  S. 

(June  16,  1918.) 

PBTrriON  for  a  writ  of  habeas  corpas 
to  wcure  petitioner's  release  from  cue- 
tody  to  which  he  had  beat  conunitted  for 
nonpayment  of  a  fine  imposed  upon  him 
for  alleged  violation  of  an  ordinance  regu- 
lating the  closing  of  business  places.  Peti- 
tioner discharged. 

The  facts  are  stated  in  the  opinitm. 

Messrs.  William  C.  Hodges  and  Fred 
H,  DavlB,  for  petitioner: 

A  person  held  in  custody  nnder  sent«iee 
of  a  municipal  court,  upon  conviction  on  a 
charged  based  on  an  ordinance  alleged  to  be 
void,  may  test  the  validity  of  the  ordinance 
in  habeas  corpus  proceedings,  and  may  be 
discharged  from  custody  If  the  ordinance  is 

Einkaid  v,  Jackson,  66  FiiL.  378,  33  So. 
700. 

The  city  of  Tallaliassea  is  a  municipal  cor- 

Ileadnote  by  Taylor,  J. 

Note.  —  Tlie  validity  of 
nance   requiring   com  mere: 
eetalilishmcnts  to  close  at  cerlAin  nours  in 
treated  in  the  annotation  following  SavJlte 
V.  CorlesB.  I*R.A,1»16A,  654. 

L.R.A.1918F. 


'   mercantile 


poration  existing  under  and  by  virtue  of 
chapter  6400,  .^cts  of  IDIl,  Laws  of  Flori- 
da, and  the  incorporating  act  does  not  con- 
tain any  express  authority  to  prescribe  the 
time  of  closing  of  places  of  business  in  said 

Hardee  v.  Brown,  50  fla.  377,  47  So.  834; 
Waller  v.  Osban,  60  Fla.  309,  52  So.  »T0; 
1  Dill.  Miin,  Corp.  237;  28  Cye.  363  et  seq- 

The  ordinEUice  is  unreasonable  and  oppres- 

28  Cyc,  369,  808;  People  es  rel.  Wine- 
burgh  Advertising  Co.  v.  Murphy,  105  K. 
y.  120.  21  L.R.A.(N.8.)  735,  88  N.  E.  17; 
Coaticock  v.  Lothrop,  Rap.  Jud.  Quebec  22 
C.  S.  226. 

As  matters  of  puUic  policy  are  not  sub- 
ject to  municipal  police  regulation  unless 
the  power  is  specially  delegated,  arbitrary 
ordinances  interfering  with  freedom  of 
trade,  or  discriminating  between  residents 
and  Donresidenta,  or  unreasonably  limiting 
the  hours  of  sale  are  void. 

28  Cyc.  733;  State  v.  Kay,  131  N.  C.  814, 
80  L.R.A.  634,  92  Am.  St.  Rep.  7115,  42  S. 
E.  960;  Coaticook  v.  Lothrop,  Rap.  Jud. 
Quebec  22  C.  S.  226. 

Mr.   Fred   T.   Hyers,   for  respondent. 

The  powers  of  a  municipal  corporation 
are  usually  classified  into  those  granted  in 
express  words,  those  necensarily  or  fairly 
implied  in  or  incident  to  the  powers  ex- 
pressly granted,  and  those  essential  to  the 
declared  objects  and  purpoaes  of  the  cor- 
poration,— not  simply  convenient  but  indis- 
pensable. 

28  Cyc.  260;  Porter  r.  Vin»nt,  49  Fla. 
213,  111  Am.  ^t.  Rep.  93,  38  So.  607; 
Jacksonville  Electric  Light  Co.  v.  Jack- 
sonville, 36  Fla.  229,  30  L.R.A.  640,  51  Am. 
St.  Rep.  24,  IS  So.  677;  State  ex  rel.  Elli- 
V.  Tampa  Waterworks  Co.  56  Fla.  858,  id 
L.H.A.(N.S,)    183,   47    So.    358. 

The  general  welfnre  clause  alone  amounts 
to  a  grant  of  all  usual  and  necessary  mu- 
nicipal powers,  and  tlic  enumeration  of  par- 
ticular powers  grants  all  oUiers  therein 
sped  fled. 

23  Cyc.  262;  Porter  v.  Vinzant,  49  Fla, 
213,   111   Am.   St.   Rep.  93,   38   So.   607; 
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Mernaugh  v.  OrUndo,  41   f1«.  4S3,  S7   So. 
M-,  Pattonoii  v.  Taylor,  61  Fla.  27&,  40  So. 

4S3. 

Tajhir  J.,  ddinred  tiie  opinton  of  the 

It  is  ahown  bj  tha  petition  tor  the  writ 
of  faabeai  oorpua  filed  in  this  court  and 
by  the  iBtnm  to  thi:  writ,  duly  issued,  that 
the  petitioner,  J.  J.  H»rrell,  is  deprived  of 
bis  liberty  and  held  in  custody  for  the  non- 
payment of  &  flne  imposed  upon  him  on 
Fonriction  before  the  mayor'i  court  of  the 
city  of  TallahaHM  of  an  alleged  violation 
of  g  1  of  kn  ordinance  adopted  by  the  eity 
cooneil  of  said  dty;  uiid  section  being  as 
fi^kma: 

"Th»t  on  and  after  the  20th  day  of  Mny, 
191S,  places  of  busifloBB  in  the  city  of  Talla- 
hassee shall  be  cloMd  for  tbe  transaction  of 
business   each   wedc   day   except   Saturday, 

"AutomDbile  supply  itorea  and  garages  at 
S  o'clock  p.  M.  ■ 

"Candy  storaa,  cigar  standi,  drug  stores 
■nd  places  vhen  k»  cream  and  soft  drinka 
■re  dUpensad  cscluaiTely,  at  9:30  P.  M. 

"Bowling  alleyi,  moving  picture  shows, 
pool  and  billiard  rooms,  at  10:80  p.  w. 

"And  all  other  plaoee  of  business  not 
specifically  named,  where  goods,  wares  and  i 
merehandiae  are  kept  for  sale,  at  6.'30  p.  v." 

Tbe  petitioner  belongs  to  the  latter  class 
(hat  is  required  to  close  his  store  at  6:30  | 
o'clock  p.  n.  The  validity  of  the  ordinance 
ii  queetioaed  ia  this  proceeding. 

It  is  oonoeded  that  there  ie  no  erpreM  au- 
thority hi  any  Btatnte  for  the  enactment  by 
this  city  of  the  ordinance  for  the  infraction 
<rf  which  Uie  petitioner  is  held  in  custody. 
But  it  ia  eoatended  that  under  the  general' 
welfan  clause  of  the  city's  charter,  au- ' 
tbariiing  it  to  enact  all  oniinances  that  \ 
tend  to  (wnserve  tbe  puMie  health,  public  | 
noials,  tbe  public  safety,  and,  generally, 
tbs  giwd  order  aiid  peace  of  the  community,  { 


the  eity  is  empowered  to  adopt  and  enforce 
it. 

We  cannot  discover  how  an  ordinance  re- 
quiring every  person  cmducting  a  legiti- 
mate mercantile  businesa  in  a  town,  except 
a  few  specially  favored  classes,  to  close 
their  places  of  business  at  8:30  o'clock  p.  v., 
can  in  any  manner,  directly  or  remotely, 
even  tend  to  promote  public  health,  public 
morals,  tbe  public  safety,  or.  the  good  order 
and  peace  of  the  community;  but,  on  the 
contrary,  we  think  that  tha  proviaion  of  the 
ordinance  in  question,  for  a  violation  of 
which  the  petitioner  is  held  in  custody,  ia 
an  unwarranted  governmental  interference 
with  tbe  personal  rights  of  (he  merchant 
elaia  of  tbe  citiiena  of  the  town,  and  is 
void,  and  that  the  conviction  and  sentence 
of  the  petitioner  hy  the  mayor  for  its  in- 
fraction is  not  warranted  by  law,  and  is  a 
nullity. 

It  follows  that  the  petitioner  should  be, 
and  he  is  hereby,  adjudged  and  ordered  to 
be  discharged  from  custody  at  the  coat  of 
the  city  of  Tallahassee. 

Browne,  Ch.  J.,  and  ElUs,  J.,  concur.- 

WhltAold    and    West,    J  J.,    concurring 

specially. 

If  any  provision  of  a  municipal  ordi- 
nance, curtailing  the  rights  of  individuala, 
adopted  under  general  welfare  cbaUer  pow- 
ero,  is  not  reasoaaMe  in  Ua  operation,  it 
is  invalid.     19  R.  G,  L.  808.  ))0T. 

Assuming  the  power  of  the  city  t»  adopt 
and  enforce  reasonable  re^Iationa  in  the 
premises,  the  provision  of  the  ordinance 
reqnirii^  stores  to  be  dosed  at  S:30  p.  v. 
ia  unreasonable,  and  therefore  invalid.  Bee 
LvBjL.]»laA,  051,  and  note;  Johnson  v. 
Philadephia,  (14  Miss.  34,  19  L.R.A.(N.S.> 
637,  4T  So.  fi26,  10  Ann.  Cas.  103;  Stata 
v.  Ray,  131  N.  C.  814,  60  L.R.A.  93^  tt 
Am.  St.  Rep.  795,  48  fl.  E.  960. 
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GBORGB  W.  STOKER,  Appt., 

TKI-CITY  RAILWAY  COMPANY. 

(_  Iowa,  — ,  165  N.  W.  30.) 

8ire«t  railway  —  ne«Ugenoe  of  nao«or- 
man  —  aptiroachlnic  street  Iniereeo- 
tion  wHhout  looking. 
1.  The  motorman   In  charge  of  a  street 
car  may  be  found  to  be  ne^fligent  In  ap- 
proaching a  point  where  a  street  intersects 
with  that  on  which  hie  ear  is  running  with- 

L.RX1IH8P. 


out  looking  for  vehicles  which  may  emerge. 

from  that  ittreet. 

For  olhcr  nmes,  ace  Street  Railtoags,  III.  ft, 

t«  THg.  1-St  N.  8. 
Nceligence   ^   Impnted   ^   driver   and^ 

employee  on  Irnck. 

2.  A  Halesman  employed  by  an  ic«  ereaai 


manufacturer  to  deliver  the  c 


Note. —  The  question  whether  the-  ne^- 
gence  of  a  driver  ia  to  be  inqinted  to-  a 
passenger  is  treated  in  the  notes  to,  Schulti 
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the  Halearaan  hsR  no  control  in  driving  the 

truck  into  collision  with  a  street  car. 

For  other  oatet,  a«e  Negligence,  II.  «,  S,  in 

Dig.  ISS  N.  8. 
Trial  —  jury  —  niSKUKence. 

3.  If   resboiiaJ>lo   niiiida   might   difTer   as 
to  the  DegligeDce  of  one  injured  b;  cr>lliBioD 
with  a  street,  car,  tha  question  of  auch  neg- 
ligence must  be  submitted  to  the  jurj. 
For  other  «we«,  see  Trial,  II.  a,  8,  o,  (2), 

(b),  in  Dig.  l~Bi  N.  8. 

{November  19,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  o( 
the  District  Court  for  H™tt  County  in 
fftvor  of  defendant  in  an  action  brought 
to  rei^over  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.    Reversed. 

Statement  by  Stevens,  J.: 

Action  for  damages  on  account  of  inju- 
ries resulting  from  the  collision  of  a  motor 
truck  with  one  of  defendant's  street  cars. 
The  court  directed  a  verdict  for  the  defend- 
ant.    Plaintiff  appeals. 

Messrs.  Elf  &  Bneh,  for  appellant: 

Bvm  when  the  facta  are  not  in  dispute,  or 
it  reasonable  men  may  honestly  differ  as 
to  the  conclusions  to  he  drawn  therefrom, 
the  question  of  negligence  is  for  the  jury, 
and  not  for  the  court. 

Barb  V.  Imva  C.  R  Co.  US  Iowa,  241,  83 
N.  W.  9S9;  MatheWB  r.  Cedar  Rapids,  80 
lovre,  459,  20  Am.  St.  Rep.  436,  46  N.  W. 
884;  Tobey  v.  Burlington,  C.  R.  &  N.  R. 
Co.  B4  Iowa,  266,  33  L.R.A.  496,  82  N.  W. 
791;  Barnhart  t.  Chicago,  M.  ft  St.  P.  H. 
Co.  97  Iowa,  664,  66  N.  W.  802;  Moore  v. 
CbicBgo,  St.  P.  &  E.  G.  B.  Co.  102  Iowa, 
696,  71  N.  W.  699;  McLeod  v.  Chicago  ft 
N.  W.  R.  Co.  104  loWa,  139,  73  N.  W. 
614;  Clark  v.  Wallace,  27  Ann.  Cas.  351, 
note;  Fitter  v.  Iowa  Teleph.  Co.  14a  Iowa, 
692,  121  N.  W.  4S;  HoUgren  v.  Des  Moines 
City  R,  Co.  174  Iowa,  568,  159  N.  W.  690; 
Noyes  v.  Des  Moines  Club,  —  Iowa,  — ,  160 
N.  W.  215. 

If  the  evidence,  even  though  very  slender, 
is  sufficient  to  carry  a  question  into  the 
realm  of  fact,  the  question  is  onp  for  the 
jury. 

Edwards  v.  Basel,  167  Iowa,  416,  138  N. 
W.  501. 

The  preferential  right  geoarally  accorded 
to  street  cars  over  other  vehicles  between 
street  crossings  does  not  prevail  at  street 
crossings,   but  the  drivers  of  vehicles  and 

T.  Old  Colony  Strwt  R.  Co.  8  L.R.A.<N.S.) 
597,  and  Christopherson  v.  Minneapolis,  St. 
P.  ft  S.  Ste.  M.  R.  Co.  L.R.A.1B16A,  781 ; 
and  see  later  cases,  Bofill  v.  New  Orleans 
R.  ft  Light  Co.  L.R.A.1916C,  419,  and  Mid- 

L.R.A.191BF. 


street  car  have  equal  rights  at  these  cross- 
ings, and  neither  has  a  right  snperior  to 
that  of  the  other. 

McCarthy  v.  Consolidated  R.  Co.  79  Conn. 
73,  63  Atl.  725,  20  Am.  Neg.  Rep.  31 ;  Savan- 
nah Electric  Co.  v.  Elarbee,  6  Ga.  App.  137, 
94  S.  E.  670;  Famsworth  v.  Tampa  Elec- 
tric Co.  62  Fla.  136,  67  So.  233;  Fisher  v. 
Chicago  City  R.  Co.  114  III.  App.  217; 
Seybert  v.  Sterling,  D.  ft  E.  Electric  R.  Co. 
167  III.  App.  573;  Chicago  City  B.  Co.  v. 
Iverson,  108  111.  Apy).  433;  Chicago  City  R. 
Co.  V,  Martensen,  100  III.  App.  306,  aflrmed 
on  other  grounds  in  IHB  111.  511,  64  N.  E. 
1017;  Cnle  v.  Central  R.  Co.  103  111.  App. 
190;  Chicago  General  R.  Co.  v.  Carroll,  RJ 
Hi.  App,  356,  affirmed  on  other  grounds  in 
189  111.  273,  50  N,  E.  551;  United  R.  4 
Electric  Co.  v.  Watkins,  102  Md.  264,  6£ 
Atl.  234;  McFadden  v.  MetropoUUn  Street 
R.  Co.  191  Mo.  App.  652,  143  8.  W.  894; 
Moore  v.  Kansas  City  ft  I.  Rapid  Tranmt  R 
Co.  126  Mo.  266,  29  S.  W.  0;  Pierce  v. 
Lincoln  Traction  Co.  02  Neb.  797,  139  N. 
W.  969;  Omaha  Sti-eet  R,  Co.  t.  Cameron. 
43  Neb.  297,  61  N.  W,  608;  Atlantic  Coast 
Electric  R.  Co.  v.  Rennard,  62  N.  J.  Ij.  773. 
42  Atl.  1041,  9  Am.  Neg.  Kep.  125;  D^nan 
V.  BrookU-n  City  R.  Co.  14  Misc.  888,  .15 
N.  Y.  Supp.  104"7 ;  Huther  v.  Nassau  Elec- 
tric H.  Co.  142  App.  Dlv.  622,  120  N.  Y. 
Supp.  1105;  Ilubev  V.  Nassau  Electric  B. 
Co.  22  App.  Div.  426.  48  N.  Y.  Supp.  38; 
Kennedy  v.  Tliird  Ave.  R.  Co.  SI  App.  Dlv, 
30,  62  N.  y.  Supp.  651 ;  Dise  v.  Metro- 
politan Street  R.  Co.  22  Misc.  Iff,  48  N. 
Y.  Supp.  651;  Chapman  v.  Atlantic  A-vt. 
R.  Co.  14  Misc.  384,  35  N.  Y.  Supp.  1045; 
O'Neil  T.  Dry  Dock,  E.  B.  ft  B.  R.  Co.  129 
N.  Y.  126,  29  Am.  St.  Rep.  512,  2B  N.  F. 
84;  O'Rourke  v.  Yottken  R.  Co.  82  App. 
Div.  8,  62  N.  Y,  Supp.  706;  Hergert  v- 
Unlon  R.  Co.  26  App.  Div.  218,  49  N.  Y. 
Supp.  307;  Zimmerman  v.  Union  R.  Co. 
3  App.  Div.  219,  33  N.  Y.  Supp.  362;  Buh- 
rens  v.  Dry  Doclc,  E.  B.  4  B.  R.  Co.  53 
Hun,  671,  8  N.  Y.  Supp.  224;  Stcubenvillp 
ft  W.  Traction  Co.  v.  Brandon,  87  01ii^> 
St.  187,  100  N.  E.  326;  Dell  v.  Manila 
Electric  R.  A  Light  Co.  13  Philippine,  58:^: 
Nashvilla  R.  Co.  v.  Norman,  108  Tenn. 
324,  87  S.  W.  470;  Citizens'  Rapid  Transit 
Co.  V.  Scigriat.  06  Tenn.  119,  33  S.  \V. 
020;  Keefe  v.  Seattle  Electric  Co.  55  Wash. 
448,  104  Pac.  774;  Traver  v.  Spokane 
Street  R,  Co.  26  Wash.  225,  86  Pac.  284; 
Nappli  V.  Seattle,  R.  4  S.  R.  Co.  81  Wash. 
171,  112  Pac.  80;  Helber  v.  Spokane  Street 
R.  Co.   22  Wash.  31B,   81  Pac  40;   Morris 

land  Valley  R.  Co.  v.  Xoomer.  L.R.A.lfll7D. 
344.  The  question  as  regards  automobile 
passengers  is  speciflcally  treated  in  the  note 
to  Rebillard  v.  Minneapolis,  St.  P.  ft  S. 
Ste.  M.  R.  Co.  L.IL&.iei6B,  053. 
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T.  Seattle,  R.  t  8.  R.  Co.  66  VVaeh.  891, 
120  P»e.  634. 

It  JH  negiigenca  on  tbe  part  of  a  street 
rar  motorman  approethiiig  a  atreet  iuter- 
st'ftion  to  fail  to  ki;ep  careful  watch  ahead 
for  teain»,  vehicles,  etc. 

Engvall  V.  Dea  Moinea  City  R,  Co.  145 
Iowa,  560,  121  N.  W.  12 1  Goil  v.  St.  Louia 
Transit  Co,  1B9  ito.  694,  9  L.R.A.{N.S.) 
248,  98  S.  W.  40;  Barry  v.  Burlington  R. 
&  Light  Ca  IID  Iowa,  62,  03  X.  W.  63,  B6 
S.  W.  229;  Perjue  v.  Citiiiens'  Electric 
Li^'ht  &  Gaa  Co.  131  Iowa,  710,  100  N.  W. 
280;  WilBin  t.  Dm  Moines  City  R.  Co. 
176  Iowa,  642.  156  N.  W.  842;  Beem  v. 
Tama  ft  T.  Electric  R.  t  Lif-ht  Co.  104 
Iowa,  666;  Davidson  Bros.  Co.  v.  Dcs 
Moinea  City  R.  Co.  170  Iowa,  407.  163 
.\".  W.  79,  Ann.  Caa.  1917C,  1226;  Welch 
T.  Tri-City  R,  Co.  148  Iowa.  200.  126 
N.  W.  1118;  F^nii  T.  LouisTille  R.  Co. 
110  Ky.  662,  62  6.  W.  490;  Fisher  v. 
Cedar  lUpida  &  M.  C.  B,  Co.  177  Iowa,  406, 
157  N.  W.  863. 

It  is  negligence  on  the  part  of  a  etreet 
ear  motorman  to  fail  to  alow  up  or  atop 
hie  car  and  avoid  approaching  vefaiciea 
when  he  saw  or  ihould  have  seen  that  Huch 
vehicles  were  in  a  position  to  be  struck 
by  the  car. 

WUflin  V.  Dee  MoineB  City  R.  Co.  176 
Iowa,  642,  156  N.  \V.  842;  Donohoe  v.  Port- 
land R.  Co.  56  Or.  58.  107  Pac.  B64 ;  Eng- 
vatl  V.  Dea  Moinea  City  B.  Co.  146  Iowa, 
:S0,  121  N.  W,  12;  Welch  r.  Tri-City  R. 
Co.  148  Iowa,  200,  1E«  N.  W.  1118;  Barry 
V.  Burlington  B.  i.  Light  Co.  119  Iowa.  62, 
!13  X.  W.  08;  Flyiin  v.  Louisville  B.  Co. 
110  Ky.  602,  02  S.  W.  492;  I.,oui8villfl  A 
X.  R.  Co.  V.  Krey,  16  Ky.  L.  Rep.  T97,  29 
S.  W.  660;  LouiBviUe  &  N.  R.  Co.  v.  Hack- 
man,  17  Ky.  L..  Rep.  61,  30  8.  W,  407; 
Phillips  V.  Denver  Citv  Tramway  Co.  53 
Colo.  458.  128  Pac.  400,  Ann.  Caa.  19I4B, 
29;  Daviilxon  Bros.  Co,  v.  Dea  Moines  City 
R.  Co.  170  Iowa,  407,  153  N.  W.  70. 

Plaintiff  was  not  negligent. 

Thomas  v.  IltinoiB  C.  K.  Co.  lao  Iowa, 
337,  151  N.  W.  387;  Lundien  v.  Ft.  Dodge, 
D.  II.  A  8.  E.  Co.  166  Iowa,  05,  147  N. 
VF.  308;  Perjue  v.  Citizens'  Electric  Light 
S  Gas  Co.  131  Iowa,  710,  109  N.  W.  280. 

The  negligence  of  the  driver  of  a  motor 
vehicle  will  not  be  imputed  to  auy  person 
riding  with  him  unless  he  it  the  servant 
of  such  person,  or  such  persm  has  autliori- 
ty  to  control  his  movements  in  the  manage- 
ment of  the  vehicle. 

Withey  V.  Fowler  Co.  164  Iowa,  377,  145 
S.  W.  023;  Chicago  Co.  v.  Wilcox,  13S 
111.  370,  21  L.R.A.  76,  27  N.  E.  899;  Donk 
Bios.  Coal  &.  Coke  Co.  v.  Leavitt,  109  111. 
\pp.  385;  29  Cye.  S42. 

Coemployeee,  carrying  on  the  work  of  a 
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common  master,  are  not  engaged  in  a  joint 
enterprise  so   as   to  make  the  negligence 

of  one  attributable  to  the  other. 

Grace  v.  Minneapolis  &,  St  L.  B.  Co.  153 
Iowa,  418,  133  N.  W.  672. 

Messrs.  Lane  £  Waterman  and  Cook 
A  Ballnff,  for  ^pellec: 

An  instructed  verdict  is  proper  in  neg- 
ligence cases  where  reasonable,  honest 
minds  could  reach  but  one  conclusion  upon 
the  facte  in  evidence. 

Dreier  t.  McDermott,  157  Iowa,  726,  SO 
L.R.A.(N.S.)  6(i0,  141  N.  W.  315;  Barn- 
hart  V.  Chicago,  M.  4  St.  P.  E.  Co.  07 
Iowa,  854,  02  N.  W.  761. 

If  the  testimony  of  the  party  having  the 
burden  of  proof  is  in  conflict  with  undis- 
puted facts  or  the  physical  facts,  or  can- 
not be  true,  or  is  inconsistent  with  any 
theory  other  than  th&t  the  witnesses  are 
mistaken,  a  verdict  is  properly  directed. 

McClade  v.  Waterloo,  —  Iowa,  — ,  156 
N.  W.  680. 

The  testimony  of  a  witness  may  be  so 
impossible  and  absurd  and  self-controdic- 
tory  that  it  should  be  deemed  a  nullity  by 
the  court. 

Graham  v.  Chicago  t  N.  W.  R.  Co.  143 
Iowa,  604,  119  N.  W.  708,  122  N.  W.  673; 
Hannestad  v.  Chicago,  M.  t  St.  P.  R.  Co. 
—  Iowa,  — ,  118  N.  W.  38;  Arts  v.  Chica- 
go, R.  I.  &  P,  R.  Co.  34  Iowa,  153. 

The  door  of  pure  speculation  is  opened 
to  a  jury  by  an  instruction  which  permits 
the  jury  to  predicate  negligence  on  the 
failure  to  perform  "acts  and  things"  not 
shown  in  the  evidence. 

Carrlgan  v.  IMinneapoIis  &  St.  L.  R.  Oo. 
171  Iowa,  72,1.  151  N.  W.  1091. 

A  preferential  right  is  accorded  street 
cars  over  other  vehicles  between  street 
crossings. 

36  Cye.  1490,  1491. 

If  a  vehicle  and  a  street  car  meet  at  the 
same  time  at  a  crossing,  the  vehicle  moat 
yield  preieJence  to  the  street  car. 

Hollgren  v.  Dea  lloinea  City  R.  Co.  174 
Iowa,  508,  150  N.  W.  690;  Lundien  v.  Ft. 
Dodge,  D.  M.  &  S.  R.  Co.  186  Iowa,  85, 
147  X.  W,  308. 

Tlio  rule  governing  the  right  of  way  at 
street  crossings  is  applicable  to  a  vehicle 
coming  out  of  a  street  which  runs  to,  but 
does  not  cross,  the  atreet,  provided  only 
it  is  necessary  to  cross  the  tracks  in  order 
to  proecud  along  the  side  the  rule  of  the 
road  requires. 

Moore  v.  Rochester  B.  Co.  204  N.  Y.  30B, 
49  L.E.A.[N.S.)  505.  97  N.  E.  714. 

Plaintiff  was  concluded  by  his  own  evi- 

Steams  v.  Chicago,  R,  I.  A  P.  B.  Co. 
160  Iowa,  360,  148  N.  W.  128;  United 
SUtes  T.  00  Barrels  Wine,  225  Fad.  846j 
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Guffey  T.  Harvey,  —  Mo.  App.  — ,  179  S. 
W.  720;  LouiBTille  Waier  Co.  t.  Lally,  les 
Ky.  348.  L.R.A.19ieD,  801,  182  8.  W.  188; 
Foster  T.  Crietaati,  165  Iowa,  189,  144  N. 
W.  1021;  Blake  v.  Chicago.  R.  I.  &  P.  E. 
Co.  171  Iowa,  800,  149  N.  W.  880;  Bier- 
kamp  T.  Beuthien.  1T3  Iowa,  43S,  1S5  N. 
W.  819;  Zellmei  v.  McTaigue,  1-70  Iowa. 
634,  163  N.  W.  77;  Drennen  v.  Heard,  128 
C.  0.  A.  14,  211  Fed.  335;  Farmer  v.  DaTon- 
port,  138  Oa.  289,  46  S,  E.  244;  South- 
ern R.  Co.  V.  Hobbs,  121  Oa.  428,  49  S.  E. 
294;  Cort  v.  Benson,  159  Iowa,  918,  140 
N.  W.  419. 

Defendant  was  not  negligent. 

Cooley,  Torts,  88;  Dutuque  Wood  t  Coal 
AsBo.  V.  Dubuque,  30  Iowa,  178;  Ottumwa 
V.  NichoiHon.  161  Tciwa,  473,  L.R.A.lOlflB, 
983,  143  N.  W.  439,  6  N.  C.  C.  A.  123;  Tib- 
hitts  V.  Mason  Citv  ft  Ft.  D.  R.  Co.  138 
Iowa,  178,  115  N.  'w.  1021 ;  Reed  r.  Rex 
Fuel  Co.  100  Iowa,  610,  141  N.  W.  1066; 
Clark  T.  Weathers,  —  Iowa,  — ,  159  N. 
W.  685;  Neal  t.  Chicago,  R.  I.  A  P.  R. 
Co.  129  Iowa,  5,  2  L.R.A.(N.S.)  006,  105 
N.  W.  197,  19  Am.  Keg.  Rep.  213;  O'Connor 
V,  Chicago,  R.  I.  A,  P.  R.  Co.  129  Iowa, 
636,  106  N.  W.  181;  Carrigan  v.  Minne- 
apolis &  St.  L.  E,  Co.  171  Iowa,  723,  151 
N.  W.  1001;  Middleton  v.  Cedar  Falli.  173 
Iowa,  619.  163  N.  W.  1040;  Miller  v.  Hart- 
Parr  Co.  165  Iowa,  181,  144  N,  W.  589; 
Cook  T.  Union  P.  R.  Co.  —  Iowa,  — ,  158 
N.  W.  621;  Underwood  v.  Oskaloosa  Trac- 
tion &  Light  Co.  157  Iowa,  352,  137  N.  W. 
»33;  Beem  v.  Tama  i.  T.  Electric  E.  k 
Light  Co.  104  Iowa,  663.  73  N.  W.  1045; 
Powers  V.  Iowa  C.  R.  Co.  157  Iowa,  347, 
136  N.  W.  1049;  Hanley  v.  Ft.  Dodge.  Light 
&  P.  Co.  133  Iowa,  326,  107  N.  W,  693, 
110  N.  W.  670;  l*ndiB  v.  Inter-Urban  R. 
Co.  160  Iowa,  20,  147  N.  W.  318;  West- 
cott  V.  Waterloo,  C.  F.  k  N.  R.  Co.  173 
Iowa,  365,  166  N.  W.  255,  12  N.  C.  C.  A. 
38. 

Plaintiff  cannot  recover,  whether  the 
driver's  negligence  is  Imputed  to  him,  or 
whether  his  failure  to  try  to  control  the 
driver  amounts  to  original  negligence  on  his 

7  Tiiomp.  Neg.  Supp.  g  603;  Hubbard  v. 
Bartholomew,  163  Iowa.  68,  49  L.R.A.(N.S.) 
443,  144  N,  W.  13;  Brommer  v.  Pennsyl- 
vania R.  Co.  103  C.  0.  A.  135,  29  L.H.A. 
(N.S.)  923,  179  Fed.  577;  Rebillard  v. 
Minneapolis,  St.  F.  &  S.  Ste.  M.  R.  Co. 
I,.R.A.1915B,  953,  133  C.  C.  A.  9,  210  Fed, 
503;  Lynn  v.  Goodwin,  170  Cal.  112,  L.E.A. 
1915E,  588,  148  Pac.  927,  9  N.  C.  C.  A. 
915;  Cunningham  v.  Erie  R.  Co.  L'i7  App. 
Div,  506,  121  N.  Y.  Supp.  706;  Clarke  v. 
Connecticut  Co.  83  Conn.  219,  76  Atl.  623; 
Farley  y.  Wilmington  k  N.  C.  Electric  R. 
Co.  3  Penn.   (Del.)   681,  52  Atl.  543;  Lake 
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Shore  &  M.  S.  R.  Co.  v.  Bc^U,  16  Ind. 
App.  840.  45  N.  E.  812;  West  Chicago 
Street  R.  Co.  t.  Piper,  J«6  III.  325,  4fl  N. 
E.  186,  1  Am.  Neg.  Rep.  408. 

Stevena,  J.,  delivered  the  t^inioo  ol  tbe 

The  injuries  of  which  plaintiff  eomplAins 
were  received  by  him  as  the  result  of  a 
collision  betwceo  one  of  defendant's  atraet 
cars  and  a  motor  truck  at  the  interaectian 
of  Farnnm  and  Laurel  abeeta,  in  the  city 
of  Davenport.  Famam  street  in  that  citj 
extends  north  and  south,  and  lAurel  street 
east  and  west,  intersecting  with,  but  not 
croHsing,  Fa.mam  street. 

On  tbe  occasion  in  question  the  driver 
of  the  auto  truck  and  plaintiff,  who  'trere 
coemployeea  of  the  Bell-Jones  Company, 
wholesale  dealers  in  ice  cream,  were  en- 
ga{;ed  in  delivering  tubs  of  ice  cream  to  cus- 
tomers in  various  parts  of  the  ci^.  The 
truck  was  a  Urge,  heavy  one,  loaded  vith 
tuba  containing  cans  filled  with  ice  creatn, 
with  ice  placed  around  the  cana  inside  the 
tuba.  The  ice  cream  appears  to  haxe  been 
covered  with  a  tarpaulin.  Plaintiff  was 
the  salesman  of  the  Bell-Jones  (k>mpany, 
and  he  informed  the  driver  of  the  truck 
where  the  respective  parties  to  whom  crettm 
was  to  be  delivered  were  located,  and  per- 
haps to  some  extent  gave  directions  as  to 
the  route  to  be  followed  in  arriving  at  the 
various  places  where  ice  cream  wan  to  be 
left.  Plaintiff  claims  to  have  had  nothing 
to  do  with  the  operation  or  control  of  the 
truck;  that  his  business  was  to  sell  and 
deliver  the  ice  cream  t«  the  ciutomers; 
that  both  the  driver  and  plaintiff  were  em- 
ployed by  the  Bell-Jtmes  Company,  the  lat- 
ter having  nothing  to  do  vrith  the  selection 
or  employment  of  the  driver,  or  other  con- 
trol over  him  than  as  above  stated. 

It  appears  from  tlie  evidence  that  while 
traveling  welt  on  Laurel  street,  approach- 
ing the  intersection  of  Famam  street,  plain- 
tiff saw  the  street  car  coming-  from  the 
north  some  distance  from  the  intersection. 
The  evidence  does  not  show  whether  the 
truck  was  proceeding  on  tbe  north  or  south 
side  of  Laurel  street,  but  it  is  claimed  by 
plaintiff  that  there  was  not  room  to  turn 
north  from  Laurel  onto  Famam  street  with- 
out passing  upon  the  track  of  defendant  if 
the  truck  was  on  the  north  side  of  I^.urel 
street  at  the  time  of  making  tlie  turn.  Thu 
curb  at  the  southeast  corner  of  the  inter- 
section was  curved.  The  seat  upon  which 
the  driver  of  the  truck  was  Bitting  was 
elevated,  and  he  was  probably  prevented. 
to  some  extent,  from  observing  the  ap- 
proaching Htreet  car  by  overhanging  branch- 
es of  trees.  The  driver,  upon  reaching  the 
intersection,    proliably    partly    turned    tbe 
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truck  to  the  north,  but  platntitT's  testimony 
is  not  quite  clear  upon  this  point.  From  the 
time  plaintiff  saw  the  approaching  street 
rar  until  some  time  later  be  was  engaged 
in  corering  tlje  ice  cream  with  the  tar- 
paulin, and  claims  not  to  have  furtber  ob- 
scncd  the  moTement  of  either  the  street 
rar  or  the  auto  truck  until  inmediatelj 
before,  or  about  the  instant,  the  driver 
jumped  from  tlte  truck  on  the  right-hand 
«ide  and  abandoned  the  iame.  At  that  time 
plaintiff  was  upon  the  seat  of  the  truck. 
The  record  ia  not  clear  whan  he  got  upon 
the  seat,  or  nhen  he  ceased  working  with 
the  tarpaulin  and  mw  the  approach  of  the 
street  ear  and  realised  there  was  danger 
<if  a  collision,  but  plaintiff  testilied  that 
immediately  after  the  driver  jumped  from 
ihe  truck  he  tocdi  hold  of  the  steering  wheel 
and  turned  it  to  the  right  for  the  purpose 
of  throwing  the  hind  wheel  of  the  truck 
Against  the  curb  and  preventing  the  acci- 
dent. However,  the  front  left  wheel  of  the 
truck  collided  with  the  front  steps  of  the 
street  cer,  causing  the  load  in  the  wagon 
to  be  shoved  forward  onto  plaintiff,  break- 
in<r  aome  of  his  ribs  and  otherwise  severely 
injuring  him.  Plaintiff  teatifled  that  the 
motorman  on  the  street  car  wan  looking 
to  the  west,  and  evidently  did  not  obMrve 
the  approach  of  the  trui*  or  know  of  its 
prcaence  until  the  oollijioii  actually  took 
place. 

Tlie  court,  vpon  motion  of  the  defendant, 
directed  a  verdict  In  its  faTor.  The  grounds 
of  defendant's  motion  were;  (a)  That  the 
i-iidence  failed  to  show  that  plaintiff  exer- 
cised due  care;  (b)  that  the  evidence 
fJion-ed  he  waa  negligent;  and  (c)  that  the 
driver  of  the  truck  was  negligent,  was  the 
agent  of  plaintiff;  that  both  were  n^ligent 
in  a  common  employment  of  which  the 
plaintiff  had  chief  charge,  and  the  driver's 
negligence  should  be  imputed  to  plaintiff. 
The  motion  was  sustained  by  the  court  up- 
on the  second  ground,  and  upon  the  further 
ground,  not  stated  in  the  motion,  that  the 
defendant  was  not  shown  to  have  been 
negligent. 

Fonr  pTopositiona  are  presented  upon  this 
appeal: 

(1)  Was  there  sufficient  evidence  offered 
of  negligence  upon  the  part  of  the  defend- 
ant to  require  submission  of  that  question 
to  the  jury? 

|Z)  Did  the  evidence  offered  show  negli- 
gence upon  the  part  of  tite  driver  of  the 
auto  truck  T 

13)  If  so,  was  Buch  negligenea  imputed 
to  the  plaintHTT 

(4)  Was  plaintHT  guilty  of  negl^ence 
iidependcnt  of  the  claimed  negligence  of 
the  truck  driver  which  contributed  to  his 
injury? 
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niere  was  evidence  offerod  from  which 
the  Jury  might  have  found  that  the  street 
car  was  approaching  the  intersection  at 
the  rate  of  about  15  miles  per  hour;  that  the 
motorman  in  charge  was  not  observing  the 
intersection,  but  was  looking  in  a  direction 
opposite  to  that  from  which  teams,  motor 
vehicles,  or  pedestrians  would  come  from 
Laurel  street  onto  Famam;  that  he  con- 
tinued to  look  to  the  west,  conversing  with 
a  passenger,  until  the  collision.  The 
grounds  of  negligence  alleged  in  plaintiff's 
petition,  among  otbera,  were  that  the  mo- 
torman was  negligent  in  looking  in  the  op- 
posite direction  end  in  failing  to  observe 
the  approach  of  the  truck  and  the  peril  in 
which  plaintiff  was  placed  by  the  attempt 
of  the  driver  of  the  truck  to  turn  from 
Laurel  onto  Famam  street. 

It  has  been  repeatedly  held  by  this  court 
that  It  is  the  duty  of  the  motorman  in 
charge  of  a  street  car,  upon  approaching  an 
intersection  or  crossing,  to  keep  a  careful 
lookout  ahead  and  to  the  right  and  left  in 
order  that  he  may  observe  the  approach  of 
teams,  motor  vehicles,  or  pedestrians  in 
time  to  prevent  collision  and  injury  there- 
to. The  rule  as  stated  in  Wilflin  V.  Des 
Moines  City  R.  Co.  176  Iowa,  84Z,  156  N. 
W.  842,  is  as  follows:  "The  motorman  was 
bound,  under  the  law,  to  keep  a  lookout  for 
vdiicles  on  the  street.  If  he  sees  a  vehicle 
on  the  track  ahead,  or,  in  the  exercise  of 
ordinary  care,  should  have  done  so,  it  is 
his  duty  to  bring  the  car  under  such  con- 
trol as  to  avoid  a  collision  if  the  driver  of 
the  vehicle  shall  not  leave  the  track.  The 
rule  is  applicable  to  all  vehicles,  and  when- 
ever overtaking  another  in  its  line  of  prog- 
ress and  a  possible  obstacle  in  the  way,  a 
proper  regard  fur  the  rights  of  others  re- 
quires that  the  car  be  reduced  to  such 
control  that  it  may  be  immediately  brought 
to  a  standstill,  if  necessary." 

See  also  Bngvall  v.  Des  Moines  City  R.  Qo. 
145  Iowa,  5flO,  121  N.  W.  12;  Fisher  v. 
Cedar  Rapids  t  M.  C.  H.  Co.  177  Iowa,  406, 
167  N.  W.  860;  Hollgren  v.  Dee  Moines  City 
E.  Co.  174  Iowa,  668,  ISB  N.  W.  890. 

Negligence  was  also  predicated  upon  the 
alleged  failure  of  the  motorman  to  sound 
the  gong  before  crossing  the  intersection 
and  failing  to  have  the  street  car  under 
proper  control.  If  the  driver  of  the  auto 
truck  knew  of  the  presence  of  the  street  car 
before  attempting  to  turn  onto  Famam 
street,  and  same  was  in  plain  view,  the  fail- 
ure to  sound  the  gong,-  even  though  negli- 
gent, could  not  be  said  to  have  been  the 
proximate  cause,  in  that  event,  of  the  in- 
jury, and  it  would  not,  perhaps,  be  material 
whether  the  same  was  sounded  or  not.  The 
evidence  is  not  very  clear  that  the  street 
car  had  reached  the  point  where  it  was  re- 
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(julred  \^  the  ordinuice  to  sound  the  gong, 
but  theee  questions,  together  with  the  lU- 
leged  Degligence  of  the  defendant  in  failing 
to  keep  proper  lookout  and  watch  for  tlie 
auto  truck,  were  questions  of  fact  tor  the 
jury,  and  we  thinit  there  was  aufficient  evi- 
dence of  defendant's  negligence  to  require 
the  eubmission  of  this  queHtion  to  the  jurj. 

II.  We  pBBB  over  the  question  of  the 
claimed  nej.'ligence  of  the  driver  tor  the 
reason  that  we  reach  the  conclusion  that  his 
negligence  cannot  be  imputed  to  the  plain- 
tiiT,  and  it  is  unnecessary  to  consider  the 

Ae  above  stated,  plaintiff  and  the  driver 
of  the  truck  were  coemployces  of  the  Bell- 
Jonea  Company,  each  having  separate  and 
distinct  duties  to  perform.  The  motor  truck 
was  used  as  a  means  of  conveying  the  ice 
cream  to  the  customers  to  whom  plaintiff, 
ae  salesman,  had  sold  it,  and  in  his  capaci- 
ty as  salesman  he  was  acting  as  an  em- 
ployee of  the  company.  The  delivery  of  the 
ice  cream  to  the  customers  was  for  the 
benefit,  and  under  the  direction,  of  the  com- 
pany. It  furnished  the  auto  truck  and 
employed  the  driver  thereof.  With  these 
matters  plaintiff  had  nothing  to  do.  He 
exercised  no  control  over  the  driver  of  the 
auto  truck  except  to  advise  him  upon  what 
streets  the  customers  were  located,  and 
perhaps  to  suggest  the  route  of  travel  there- 
to. Plaintiff  claims  never  to  have  oper- 
ated the  truck  or  paid  any  attention  to 
the  operatitHt  thereof  by  the  driver.  They 
were  not  engaged  in  a  common  enterprise. 
They  were  coemployecs  engaged  in  perform- 
iug  their  respective  duties  and  using  the 
instrumcn  tali  ties  furnished  by  the  employer 
for  tlist  purpose.  There  was  no  sense  in 
which  the  driver  of  the  automobile  was  the 
agent  of  the  plaintiff.  The  alleged  negli- 
geiice  of  the  driver  could  not,  therefore,  be 
imputed  to  the  plaintiff.  Carpenter  v.  Camp- 
bell Automobile  Co.  153  Iowa,  62,  140  N. 
W.  225,  4  N.  C.  C.  A.  1 ;  McKernan  v.  De- 
troit CitiMna'  Street  R.  Co.  138  Mich.  510, 
88  L.Rji.  347,  101  S.  W.  812;  Cray  T.  Phila- 
delphia k  R.  R.  Co.  (C.  C.)  23  Blatcht. 
283,  24  Fed.  108;  Seaman  v.  Koehler,  122 
N.  r.  048,  25  N.  E.  363;  Shulti  v.  Old  Colo- 
ny Street  R.  Co.  103  Matis.  309,  8  L.R.A. 
(X.S.)  597,  118  Am.  St.  Rep.  502,  7B  N.  E. 
873,  B  Ann.  Cas.  402;  liwrence  v.  Sioux 
City,  172  Iowa,  320, 164  N.  W.  494;  Withey 
V.  Fowler  Co.  104  Iowa,  377,  145  S.  W.  923; 
Bailey  v.  Jourdan,  16  App,  Div.  387,  40 
N.  Y.  Supp.  300;  .Grace  v.  Minneapolis  & 
St  L.  R-  Co.  153  Iowa,  418,  133  N.  W.  872. 

III.  The  only  remaining  question  neces- 
sary for  our  consideration  is:  Was  plaintiff 
guilty  of  negligence  independent  of  the 
claimed  negligence  of  the  truck  driver  which 
contributed  to  his  injury!     The  argument 
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of  counsel  for  appellee  is  based  not  «> 
much  upon  the  doctrine  of  imputed  negli- 
gence as  the  claim  that  plaintiff  was  him- 
self guilty  of  contributory  negligence.  The 
basis  of  this  argument  ia  that  plaintiff 
saw  the  car  approaching  before  the  truck 
had  entered  the  danger  zone,  and  could  have 
insisted  upon  its  being  stopped  before  reach- 
ing Farnam  street,  or  be  could  have  request- 
ed the  driver  to  slow  down  and  avoid 
reaching  the  point  where  a  collision  was 
possible;  that  he  was  sittia);  upon  the 
seat,  saw  the  car,  and  could  have  preveuted 
the  truck  from  running  into  the  street 
car.  There  is  some  force  in  the  argument 
of  counsel  at  this  point,  but  we  are  not 
passing  upon  the  ultimate  question  of  fact 
as  to  whether  the  plaintiff  va.%,  or  was  not. 
negligent,  but  upon  the  queation  whether 
the  evidence  of  negligence  upon  his  part  wai 
so  conclusive  that  this  court  must  say,  as 
&  matter  of  law,  that  he  was  negligent. 

The  plaintiff  claims  to  have  been  engaged 
in  covering  the  ice  cream  with  a  tarpaulin, 
and  that,  as  soon  as  he  observed  the  danger, 
be  sought  to  do  what  occurred  to  him  to 
prevent  the  collision.  After  the  driver 
jumped  from  the  truck,  plaintiff  claims  tn 
Iiave  caught  hold  of  the  steering  wheel  and 
endeavored  to  turn  the  car  to  the  right,  . 
away  from  the  street  car,  but  the  collision 
occurred  before  he  could  get  it  out  of  tlie 
way.  The  driver's  negligence.  If  shown,  did 
not  wholly  relieve  the  plaintiff  from  re- 
sponsibility or  the  duty  of  using  reasonable 
care  to  prevent  the  accident.  He  was  bound, 
after  the  emergency  arose,  to  exercise  such 
care  and  prudence  as  a  reasonably  careful 
person  placed  under  like  circumstances  and 
confronting  a  like  emergency  would  use  1o 
prevent  the  accident,  and,  to  this  end. 
should  have  employed  the  means  reasonably 
at  hand  and  available  to  btm  for  that  pur- 
pose. Hubbard  v,  Bartholomew,  1G3  Iowa. 
58,  49  L.R.A.1N.S.)  443,  144  X.  W.  13: 
Thompson  v.  Los  Angeies  t  S.  B.  D.  It.  Co. 
165  Cal.  748,  134  Fac.  700;  United  R.  L 
Electric  Co,  v.  Crain,  123  Md.  332,  91  Atl. 
405.  10  N.  C.  C.  A.  671;  Senft  v.  West.^ni 
Maryland  R.  Co.  240  Pa.  440,  02  Ati.  553: 
Wachsmith  v.  Baltimore  A  0.  R.  Co.  233 
Pa.  466,  B2  Atl.  755.  Ann.  Ca*.  1913B,  679: 
Lynn  v.  Goodwin,  170  Cal.  112,  L.F.A. 
iei5E,  588,  148  Pac.  927,  9  N.  C.  C.  A. 
915;  Brommer  v.  Fennsvlrania  R,  Co.  20 
L.R.A.(N.af  924,  103  C.  C.  A.  135,  17n 
Fed.  577. 

The  record  is  a  trifle  obscure  as  to  ex- 
actly when  plaintiff  discovered  the  danger 
of  the  collision  and  what  transpired  thori-- 
after,  except  the  abandonment  of  the  truck 
by  the  driver  and  the  claimed  attempt  by 
plaintiff  to  turn  the  truck  away  from  the 
street  car  to  avcad  the  collision.     During 
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this  time,  aecording  to  piaintilFB  t^satimony, 
th«  motonnan  io  charge  of  the  street  car 
vm  not  keeping  proper  wati^h  or  lookout 
ahfad,  but  vas  looking  in  an  opposite  di- 
rection from  nhicb  travel  came  from  Lau- 
rel Btreet  upon  Pamam.  The  jory  might 
have  found  that  the  car  was  being  driven 
at  a  speed  approximating  Ifi  miles  per  hour, 
Mnd  was  very  near,  if  it  had  not  reached, 
ilic  north  liii«  of  the  intersection,  and  that 
ihe  aiotormatt,  had  he  kept  proper  lookout 
ahead,  would  have  Been  plaintifTH  peril  and 
M  far  reduced  the  speed  ot  the  car  that 
time  could  have  been  stopped  in  time  to 
prevent  the  accident. 

In  our  opinion,  the  evidence  fallB  short 
of  coDClusi'vely  showing  negligence  upon  the 
part  of  plttintifT  contributing  to  the  Injury, 
and  Uwt  reaaonaUe  minde,  seeking  to  know 


the  truth,  tnigbt  diller  (m  i>q^4  •waM^ 
We  cannot  say,  aa  a  Batter  lA  Isv.  'jic  i^ 
failed  to  use  all  the  isMat  «*a..u>w  ..• 
him  to  Bteer  the  truck  away  ftwm  tJw  aif-v 
car  after  the  driver  left  ■«bi>.  «r  t-.r^ 
prior  thereto,  he  did  not  use  reawiu'.^  'i'> 
under  the' circumBtances  for  his  o»-n  •>af<-'i 
As  wo  view  the  record,  the  learsMl  tr.», 
court  conunitt«d  error  in  directing  a  verd^" 
for  the  defendant,  and  should  have  aubmit- 
ted  the  case  to  the  jury. 

For  tie  reasons  pointed  out,  the  judg- 
ment of  the  lower  court  ia  reversed,  and 
cause  remanded  for  new  trial. 


Petition  for  rehearing  dcaiiad. 


HARTFORD  NEWS  COMPANY  at  aL 
(92  Conn.  39B,  103  Atl.  120.) 

Workmen's    oompenBatlon    —    rttoovery 

against  Joint  tort-feASors  —  cr«dlt  on 

cootpeasAtloii  kilo wa nee. 

A  news  company  whose  employee,  after 
injury  on  a  railroad,  settled  with  the  rail- 
riHid  i^ompany  upon  its  paying  him  damages 
fw  the  injury,  is  entitled  to  credit  for  sueli 
[layinent  in  a  proceeding  against  it  under 
The  Workmen's  Compensation  Act,  where 
the  statute  rives  it  a  right  to  reimburse- 
ment from  the  one  primarily  liable  In  oise 
it  is  required  to  make  coa^ensatiou  tiuder 
the  Atatute. 
For  other  cases,  tee  Matlor  and  Servant,  II. 

0,  I,  in  Dig.  ISS  N.  B. 

(March  12,  IBIS.) 

1  PPEAL  by  claimant  from  a  judgment 
A  of  the  Superior  Court  for  Hartford 
County  dismisBing  his  claim  in  a  proceed- 
ing under  the  Workmen's  Compensation  Act 
to  recov^  compensation  for  injuries  sus- 
tained by  his  minor  ward.    Affirmed. 

Statement  by  Bea<A,  J. : 

On  March  12,  1016,  the  claimant's  minor 
ward,  David  Rosenbaum,  sustained  an  in- 
jury, arising  out  of  and  in  the  course  of  his 

Note.  — Aa  to  rights  and  liabilltlea  nn- 
dar  Companaation  Acts  where  employee  was 
Injured  by  negli.aence  of  third  person,  see 
annotation  following  this  case,  post,  624, 
and  references  therein  to  annotations  on 
rehited  questions. 
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employment,  "under  circiwistancee  appar- 
ently creating  in  the  Nenv  York,  New 
Haven,  &  Hartford  Railroad  Company  a 
legal  liability  to  pay  damagas  in  respect 
thereto."  The  injury  resulted  in  an  ampu- 
tation of  the  right  leg  at  the  knee  joint. 
On  June  24,  IQia.  the  claimant  and  the 
railroad  company  entered  into  a  written 
agreement  whereby  the  clHimant,  In  GODaid- 
eratiou  of  the  payment  and  receipt  of 
$3,000,  released  the  railroad  company  from 
all  rights  of  actions,  claims,  or  demands 
for  or  by  reason  of  any  injuries  sustained 
by  David  Rosenbaum  at  the  station  at 
Hartford  on  March  12,  1916.  As  a  further 
consideratian  for  this  Telease  the  railroad 
company  agreed  in  substance  that,  if  the 
supreme  court  of  the  state  of  Connecticut 
should  hold  that  David  Rosenbaum  was  not 
entitled  to  compensation  under  the  Work- 
men's CcHnpensation  Act,  it  would  pay  to 
Rosenbaum  the  further  sum  of  $1,092  and 
expenses,  that  being  the  amount  of  com- 
pensation payable  under  the  statute  for  an 
injury  resulting  in  loss  of  leg  at  the  knee 
joint.  The  commissioner  held  that  the  right 
of  tbe  claimant  to  compensation  under  the 
act  had  been  satislied  by  the  payment  made 
by  the  railroad  company  to  the  claimant 
of  a  sum  in  excess  of  the  statutory  compen- 
sation, and  the  superior  court  sustained  the 
action  of  the  commissioner  and  dismissed 
the  appeal. 

Mr.  Hadison  G.  Qonterman,  for  appel- 
lant: 

Tie  el^mant's  right  to  compensation 
under  the  act  was  a  new  right  created  by 
the  act,  contractual  in  its  nature,  arising 
out  of  his  contract  of  employment. 

Powers  T.  Hotel  Bond  Co.  fl!)  Conn.  143, 
9S  Atl.  8^6:  Sibley  v.  State,  89  Conn.  6S2,    ■ 

,,ogle 
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IiAA.iei6C,  1087,  ga  AU.  lai;  Eennerflon 
T.  nianMB  Towboat  Co.  89  Conn.  367, 
L.R.A.»16A,  436,  94  AtJ.  312;  Bchmidt 
V.  O.  K.  B«king  Co.  90  Conn,  217,  B6  AtL 
903 ;  Jacowicz  v.  Delawue,  L.  A;  W.  B.  Co. 
87  N.  J.  L.  273,  S2  Atl.  948,  Ann.  Caa. 
I016B,  1222. 

The  employer's  right  to  reimbursement, 
after  having  paid,  or  by  award  having  be- 
come obligated  to  paj,  compensation  under 
the  act,  iiriBes  solel;  from  the  act  itself, 
which  also  prescribM  the  employer's  rem- 
edy for  the  enforcemeot  of  laid  right;  the 
right  thus  created  is  based  upon  the  "legal 
liability"  of  a  third  party  to  pay  dnmages 
to  the  employee,  aoch  "legal  liability"  to  be 
determined  in  an  "action"  at  law. 

KenneTBon  t.  HiBmes  Tow  boat  Co.  89 
Conn.  367,  L,IUA.191SA,  436,  94  Atl.  372; 
Interstate  Teleph.  ft  Teleg.  Co.  v.  Public 
Service  Electric  Co.  86  N.  J.  L.  26,  90  Atl. 
1062,  B  N.  0.  C.  A.  524;  Connecticut  Mut. 
1*  Ins.  Co.  V.  New  York  4  N.  H.  R.  Co. 
2G  Conn.  96S,  66  Am.  Dec.  671;  Mobile  L. 
Ins.  Co.  V.  Bnime,  »5  U.  S.  T64,  24  L.  ed. 
680;  .ffitna  L.  Ins.  Co.  v.  Parker,  30  Tex. 
CiT.  App.  621,  72  S.  W.  621,  amrmed  9« 
Tex.  287,  78  8.  W.  188,  580;  Gatzweiler 
V.  Milwaukae  E.  R.  A  Light  Co.  136  Wia 
.^4.  18  L.B.A.(N.S.)  211,  128  Am.  St.  Rep. 
1067,  llfl  If.  W.  633,  16  Ann.  Cas.  033; 
Wildman  v.  Wildman,  70  Conn.  700.  41  Atl. 
1 ;  Waterbury  Blank  Book  Mfg.  Co.  v. 
Hurlb«rt,  73  Own.  717,  49  AtL  198;  Wynn 
V.  Tallapoosa  County  Bank,  166  Ala.  460, 
53  So.  228. 

The  plain  terms  of  the  act,  taken  in  con- 
nection with  its  tegialative  history  and  the 
nature  of  the  right  granted  to  the  employer, 
indicate  a  clear  intention  on  the  part  of  the 
l^slature  to  confine  the  employer,  in  the 
enforcement  of  any  claim  for  reitnbuTBe- 
ment,  to  Uie  specific  remedy  set  forth  in  the 

Dwy  T.  Ctmnecticut  Co.  89  Conn.  74, 
L.R.A.1016B,  800,  92  Atl.  883;  Connecticut 
F.  Ins.  Co.  V.  Erie  R.  Co.  73  N.  Y.  399, 
29  Am.  Rep.  171 ;  Jacowicz  v.  Delaware,  L. 
ft  W.  R-  Co.  89  N.  J.  L.  273,  92  AU.  946, 
Ann.  Cae.  1916B,  1222;  Cory  ft  Sons  t. 
Fenwick  [1011]  1  K.  B.  114,  80  L.  J.  K.  B. 
N.  S.  341,  103  L.  T.  N.  S.  640,  27  Times 
L.  R.  IS.  56  Sol.  Jo.  10,  11  A^.  Uar.  L. 
Cas.  409. 

Mr.   Charles   Welles   Gfobh,   tor  ^pel- 

The  rights  of  the  claimant  to  the  pay- 
ment of  compensation  by  his  employer  were 
satisfled  by  the  settlement  made  with  the 
railroad  company  and  the  release  given  to 
it. 

Powers  V.  Hotel  Bond  Co.  89  Conn.  143, 
93  Atl.  246;  Eennerson  v.  Thames  Towboat 
Co.    80    Conn.    367,   I..ItA.1916A',    436,    9* 


Atl.  372;  Trim  Joint  Dist.  School  t.  E^ly 
[1014]  A.  C.  667,  83  L.  J.  P.  C.  N.  S.  820, 
111  L.  T.  N.  B.  306,  30  Times  L.  R.  452, 
58   So.  Jo.   483;   Cooper  t.   Wright   [1902] 

A.  C.  302,  71  L.  J.  K.  B.  N.  S.  642,  61 
Wedt.  Rep.  12,  86  L.  T.  N.  S.  776,  18  T^n»«« 
L.  R.  622;  NetUeingham  v.  Powell  [1912) 
W.  N.  278,  82  L.  J.  K.  B.  N.  8.  54,  29 
Times  L.  R.  88,  6  B.  W.  C-  O.  262;  Grand 
Rapids  Lumber  Co.  v.  Blair,  190  Mich.  518, 
167  N.  W.  20;  Hathison  v.  Minneapolis 
Street  R.  Co.  126  Minn.  266,  L.R.A.191ilD, 
412.  148  N.  W.  71,  5  N.  C.  a  A.  871; 
TurnquiHt  v.  Hannon,  21^  Mass.  560.  107 
N.  E.  443;  McGarvej  v.  Independent  Oil 
ft  Grease  Co.  166  Wis.  680,  146  N.  W.  805. 

6  N.  C.  C.  A.  803-,  Hart  v.  Western  R.  Corp. 
IS  Met.  90,  46  Am.  Dec.  710;  Renn  v.  New 
York  ft  N.  E.  R.  Co.  60  Conn.  124,  26  Am. 
St.  Rep.  306,  22  Atl.  503;  Lankcster  ». 
Miller,  4  B.  W.  C.  C,  80;  Dickson  v.  Scott, 

7  B.  W.  C.  C.  1007;  Kemp  v.  DamfrBvil 
Coal  Co.  [1900]  S.  C.  1314,  46  Scot.  L.  R. 
939;  Daily  News  v.  McXamara.  7  B.  W. 
C.  C.  1);  Bradley  v.  Wnllaces  119131  3  K. 

B.  629,  82  L.  J.  K.  B.  N.  S.  1074,  709 
L.  T.  N.  S,  281,  29  Times  L.  R.  706,  8  B. 
W.  C.  C.  706;  Cory  ft  Sons  v.  France,  F. 
ft  Co.  [1911]  1KB.  114,  80  L.  J.  K.  B. 
N.  8.  341,  103  U  T.  N.  S.  S49,  27  l^mod 
L.  R.  16,  65  Sol.  Jo.  10,  11  Asp.  Mar.  1.,. 
Caa.  499. 

BetuA,  J.,  delivered  the  c^inlon  of  llie 

The  question  is  whether  Bosenbanm  i^ 
entitled  to  his  staintory  compensation  not- 
withstanding the  fact  that  he  haa  already 
received,  through  his  guardian,  an  amount 
in  excvHs  thereof  as  the  consideration  fot 
the  release  of  a  elauned  right  of  action 
against  the  railroad  company,  arinng  ont 
of  the  same  Injury  for  which  CMnpennation 
is  demanded.  That  depends  on  the  oon- 
structiMi  to  be  put  on  $  6  of  the  Workmen's 
Compensation  Act  (Pub.  Acts  1913,  chap. 
138),  as  amended  by  Pub.  Acta  1915,  chap. 
288,  t  &i  relating  to  injuries  arising  out  of 
and  in  course  of  his  employment,  "under 
circumstances  creating  in  some  other  person 
than  the  employer  a  lejtnl  liability  to  pay 
damages  in  respect  thereto."  The  oomni^- 
sioner  has  found  tliat  the  injury  in  ques- 
tion was  sustained  under  circumetancee 
"apparently"  creating  such  a  liability  in 
the  New  York,  New  Haven,  ft  Hartford 
Railroad  Company,  and  that  finding,  taken 
in  conncctitm  with  the  contract  of  release 
and  settlement,  is  sufBcient  for  the  purposes 
of  this  appeal.  The  written  contract  dn«i 
not,  of  course,  establish  the  legal  tiability 
of  the  railroad  company.  Nor  can  thai 
be  done  in  a  proceeding  U>  which  the  rail- 
road company  is  not  a  party_.     But  ■«  far 
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■E  the  cl&imant  Is  concerned,  the  contract 
usumea  tlie  exiitenet  of  Buch  a  liiibilitj, 
and  IB  this  proceeding  between  the  injured 
employee  Jind  the  employer,  the  claimtat 
cannot  equitably  be  permitted  to  t«ke  tuiy 
other  position  than  that  the  $3,0Ui)  wtta 
received  in  partial  MLtisfaction  ot  a  valid 
daini   for  damages. 

Section  6  provides  In  aubstance  that  an 
employee  who  sustains  an  injury  arising 
out  of  and  in  the  course  of  his  employment, 
by  reason  of  the  tftult  or  neglect  of  a  third 
I«rty,  may  claim  compensation  under  the 
act  without  prejudice  to  his  common-luw 
right  to  sue  the  tort-feaeor;  that  an  em- 
ployer who  has  paid,  or  by  award  become 
obligated  to  pity,  compensation,  may  sue 
the  tnt-feuor  in  hie  own  name,  with  a 
Tiew  to  reimbDrsement;  and  that,  if  either 
Kte,  the  other  is  entitled  to  notice  and  an 
opportunity  to  join  in  the  action.  Then 
tallow  the  prorisione  for  the  apportion- 
ment of  damages  between  the  Injured  em- 
ployee and  the  employer,  which  supply 
the  principles  on  whidi  this  case  must  be 
decidedi  "In  the  event  that  such  employer 
and  employee  sliall  join  as  parties  plaintiff 
in  eueh  action  and  any  damages  are  re- 
covered, such  damages  shall  be  so  appor- 
tioned that  the  claim  of  the  employer  shall 
take  precedence  over  that  of  the  injured 
employes,  and  if  the  damages  shall  not 
be  suflScient,  or  shall  be  only  sufficient  to 
reimburse  him  for  the  compensation  he  has 
paid  or  by  award  has  liccome  obligated  to 
pay.  with  a  reasonable  attorney's  fee,  to  be 
fixed  by  the  court,  and  his  costs,  such  dam- 
sges  shall  be  assesaed  in  his  favor;  but  if 
the  damages  shall  be  more  than  sufficient 
to  reimburse  him,  damages  shall  be  as- 
sessed in  his  favor  Bulticient  to  reimburse 
him  for  the  money  he  has  paid,  with  a 
reaaonabU  altowsjice  for  an  attorney's  fee, 
to  be  fixed  by  the  court,  and  his  costs,  the 
excess  shall  be  assessed  in  favor  of  the 
injured  employee." 

There  is  nothing  in  §  6  which  requires 
tiie  injured  employee  to  claim  compensa- 
tion before  he  sues  the  fort-tensor,  or  which 
prevents  the  employer  from  joining  in  such 
tn  action  before  he  has  by  award  become 
obligated  to  pay  compensation.  The  in- 
jured employee  may  sue  the  tort-feasor, 
and  the  employer  may  join  in  the  action 
before  compensation  is  claimed  or  awarded, 
snd  if.  in  such  a  case,  damages  are  re- 
covered In  excess  of  the  employer's  ex- 
penses of  litigation,  the  act  directs  that 
inch  excess  "shall  be  assessed  in  favor  of 
the  injured  employee,"  with  the  necessary 
result  that  the  employer  is  discharged,  pro 
tanto,  from  liis  inchoate  liability  to  pay 
compensation.  So  if  the  employer  has  be- 
eome   obligated   to   pay   compensation,   but 
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has  not  paid  it,  and  the  damagsa  recovered 
are  greater  than  the  smployer's  expeuMS 
of  litigation,  the  entire  exceaa  is  directed 
to  be  assessed  in  favor  of  the  injured  em- 
ployee, with  the  consequence  of  discharging 
the  employer  from  his  ascertained  liability 
under  the  award.  &>  tar  as  damages  paid 
imder  compulsion  of  a  judgment  are  con- 
cerned, 3  6  plainly  makes  the  tort-feasor 
primarily  liable  for  the  injury,  and  either 
reimburses  or  discharges  the  employer  out 
of  the  Qrst  moneys  available  for  the  pay- 
ment of  damages- 
True,  the  statute  states  only  the  rule  for 
the  apportionment  and  application  of  com- 
pulsory payments  made  by  the  tort-feasor 
after  his  legal  liability  has  been  assertained 
by  a.  judgment;  but  the  rule  is  based  oo 
the  legal  relation  of  the  paxUea  as  defined 
by  the  act;  namely,  that  the  tort-Ieaaor  is 
primarily  liable,  and  that,  as  between  the 
employee  and  employer,  tJie  latter  ia  en- 
titled to  preoedenoe  for  the  purpose  of  reim- 
bursement or  discharge.  The  legal  relation 
of  the  parties,  being  thus  ascertained,  fur- 
nishes the  principle  for  the  apportionment 
and  application  of  all  payments  made  by 
the  tort-feasor  for  the  purpose  of  obtaining 
a  releam  from  his  primary  lishility.  Sup- 
pose, for  example,  that  a  joint  action 
brought  before  any  award  ot  oompensation 
is  settled  before  trial  by  the  payment  di- 
rectly to  the  injured  employee  of  a  sum 
greater  than  the  expenses  of  litigation. 
Evidently  the  employer  is  discharged  to  the 
satoe  extent  and  upon  the  same  principle 
as  if  the  payment  had  been  made  after  a 
judgment  for  a  like  sum  had  been  ren- 
dered. And  the  same  must  be  true  of  a 
settlement  made  before  suit  is  brought, 
whether  the  employer  taliee  part  in  the 
negotiations  or  not.  II  the  settlement  is 
made  behind  the  b«ck  of  the  employer,  be 
will  not  be  bound  by  it.  But,  if  it  ia  for 
his  advantage  to  do  eo,  hu  must  be  permit- 
ted to  ratify  it,  and  to  assert  his  right, 
arising  out  of  the  legal  position  assigned 
to  him  by  §  6,  to  be  discharged  pro  tanto 
by  the  settlement.  Otherwise,  the  injured 
employee  might  first  settle  with  the  tort- 
feasor for  a  sum  in  exceas  of  bis  statutory 
compensation,  on  the  correct  basis  that  the 
tort-feasor  was  primarily  liable  for  the 
whole  damages,  and  then  recover  hia  stat- 
utory compensation  also. 

It  is  argued  that  the  employer's  rlffht  to 
reimbursement  does  not  arise  until  he  has 
paid,  or  by  award  become  obligated  to  pay, 
compensation,  and  then  not  until  the  legal 
liability  ot  the  tort-feasor  has  been  sacer- 
tained  in  an  action  at  law.  But,  as  already 
pointed  out,  the  act  contemplates,  not  only 
the  reimburaement  of  an  employer  who  had 
paid  compensation,  hut  also  his  dischargs 
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from  an  oaeertained  or  inchoate  obligation 
to  ps^  compensation,  by  the  payment  o( 
damans  directly  to  the  injured  employee. 
And  since  the  act  expreealy  provides  that 
the  claim  of  the  employer  shall  take  pre- 
cedence over  that  of  the  employee,  the  em- 
ployer is  entitled  to  have  the  flret  motiiiy* 
BO  paid  to  the  employee  applied  to  the  dis- 
charge of  his  obligation.  The  only  material 
question  which  the  language  of  the  ata.tute 


does  not  anewer  is  whether  thia  principle 
applies  to  voluntary  payioents  made  direct- 
ly to  the  injured  employee  before  the  le^l 
liability  of  the  tort-feasor  has  been  ascer- 
tained by  judgment;  and  for  the  reasona 
given  we  hare  answered  that  question  iit 
the  affirmative. 
There  is  no  error. 

The  other  Judges  concur. 


Annotation — Rights  and  liabilities  undu*  Compensation  Acts 
employee  was  injured  by  negligmce  of  third  person. 


Th«  genera!  subject  of  Workmen's 
Compensation  Acts  is  treated  in  annota- 
tions in  L.R.A.1916A,  23,  and  L.R.A. 
1917D,  80.  For  later  cases  and  annota- 
tions on  Workmen's  Compensation 
Statutes,  eonsnlt  the  L.R.A.  Indexes  for 
volumes  subsequent  to  L.R.A.1917D,  un- 
der the  title,  "Workmen's  Compensa- 
tion." 

The  T^hta  and  remedies  nnder  com- 
pensation statutes  where  injuries  were 
caused  b?  the  negligence  of  a  third  per- 
son are  treated  in  the  annotation  in 
L.R.A.1916A,  at  pages  100  and  225,  and 
in  the  annotation  in  L.R.A.1017D,  at 
page  98.  The  earlier  caaes  are  briefly  re- 
viewed in  an  annotation  to  Peet  v.  Mills 
L.R.A.1910A,  358.  The  present  annota- 
tion is  supplementary  to  the  above-men- 
tioned annotations. 

Workmen  who  are  injured  by  the 
n^ligence  of  third  persons  are  given  by 
the  provisions  in  most  of  the  statutes, 
the  right  to  bring  proceedings  to  re- 
cover compensation  against  their  em- 
ployers, and  also  a  right  to  bring  an  ac- 
tion at  law  against  the  negligent  third 
person. 

As  ia  shown  in  the  annotation  in 
1917D,  at  page  98,  the  Washington  stat- 
ute, as  construed  by  the  supreme  court 
of  the  state,  takes  away  from  an  em- 
ployee who  is  embraced  within  the  act 
all  right  of  aetion  for  damages,  not  only 
against  a  negligent  employer,  but  also 
against  a  negligent  third  person,  if  he 
is  injured  at  the  plant  of  the  employer. 

But  even  under  the  Washington  stat- 
ute, an  employee  of  a  boiler  factory  who 
was  injured  while  engaged  at  work  on  a 
vessel  by  the  negligence  of  the  em- 
ployees of  the  owner  of  the  vessel  has  a 
right  of  action  against  said  owner,  since 
the  statute  does  not  take  away  a  right  of 
aetion  against  a  third  person  where  the 
injury  does  not  occur  at  the  plant  of  the 
owner,  and,  under  the  ctreura stances  of 
this  case,  the  vessel  could  not  be  consid- 
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ered  the  plant  of  the  employer.  Uartin 
V.  Mataon  Nav.  Co.  (1917)  2M  Ted.  976. 

And  under  the  Washington  statute,  it 
has  also  been  held  that  the  third  per- 
son whose  n^ligence  caused  the  injury 
has  the  burden  of  proving  that  the  em- 
ployer had  complied  with  all  the  terms 
of  the  Compensation  Act,  so  that  em- 
ployee's remedy  would  be  against  the 
employer  alone,  and  not  against  such 
negligent  third  person.  Madden  v. 
Northern  P.  R.  Co.  (1917)  242  Fad.  981. 

A  negligent  coemployee  is  a  third  per- 
son under  the  New  Jersey  act  givii^  in- 
jured employees  the  right  of  action  for 
damages  against  third  persons  whose 
negligence  causes  the  injury.  Churchill 
V.  Stephens  (1917)  —  N.  J.  — -,  102  Atl. 
657. 

The  assignment  by  an  emptoyee  to  his 
employer  of  any  right  of  action  for  dam- 
ages which  he  may  have  against  the  at- 
tending physician  for  malpractice  does 
not  necessarily  carry  with  it  his  right  to 
compensation  under  the  act,  since  such 
right  of  action  is  in  tort,  while  his  right 
to  compenaation  rests  upon  contract. 
Brown  v.  Geo.  A.  Puller  Co.  (1917)  — 
Mich.  — ,  183  N.  W.  492.  For  cases  dis- 
cussing the  effect  of  malpractice  of  phy- 
sicians upon  the  right  to  compensation, 
see  the  annotation  in  L.R.A.1917D,  p. 
172. 

The  niinois  act  also  expresslj*  pro- 
videa  that  where  the  injury  to  an  em- 
ployee was  not  caused  by  the  negligence 
of  the  employer  or  his  employee,  bat 
was  caused  under  circumstances  creating 
a  legal  liability  for  damages  in  some 
third  person,  and  such  third  person  hmi 
also  elected  to  be  bound  by  the  act.  tlien 
the  right  of  the  employee  or  personal 
representatives  to  recover  against  such 
third  person  shall  be  subrogated  to  the 
employer,  and  such  employer  may  bring 
legal  proceedings  against  such  third  ]>er- 
son  to  recover  the  damages  sustained  in 
an  amount  not  exceeding  the  aggregate 


AXNO.— COMPEKSATIOS  ACTS—XEWJJGKNfE  OF  THIRD  I'EHaOJS. 


atnonnt  of  eompensation  pavable  luder 
the  aet. 

Consequently  an  injured  employee 
«aimot  tnaintain  «n  action  a^inst  a 
third  parson  ivhoae  n^ligenee  eauaed 
the  injury,  vhere  the  said  third  person 
and  himself  and  his  employer  are  all 
bound  by  the  provisions  of  the  Compen> 
sation  Aot  Keeran  v.  Peoria  B.  &  C. 
Traction  Co.  (1917)  277  EL  413,  116  N- 
E.  636;  Fiiebel  v.  Chicago  City  &.  Co. 
(1917)  280  m.  76,  117  N.  E.  467. 

Bat  in  an  aetion  for  danu^s  a^inst 
the  third  pwraon  whose  negligence 
eattsed  the  injury,  a  plea  that  the  said 
negligent  third  person  had  elected  lo  be 
bound  by  the  aet,  and  consequently  that 
the  aetion  for  damages  would  not  tie 
against  him,  is  insufficient  on  demurrer 
if  it  faib  to  allege  facta  from  which  it 
can  be  inferred  that  the  employee,  when 
injured,  was  actually  engaged  in  the 
course  of  his  employment,  in  au  estra- 
hazardouB  oeonpation  within  the  mean- 
ing of  the  statute.  Keeran  v.  Peoria  B. 
&  C.   Traction  Co.    (UL)    supra. 

So,  under  the  Uinneaota  statute,  an 
action  for  damages  against  the  negli- 
gent third  person  cannot  be  maintained 
where  the  employee  and  his  employer 
and  the  negligent  third  person  were  all 
under  the  Compensation  Act.  Mabow- 
ald  V.  Thompson-Starrett  Co.  (1916)  134 
HiniL  113,  158  N.  W.  913. 

But  the  employee  may  bring  an  action 
for  danu^es  gainst  such  n^ligent 
[bird  person  where  it  eonelnsively  ap- 
pears that  the  accident  causing  the  in- 
jury did  not  take  place  during  the  hours 
of  the  plaintiff's  service,  nor  upon  the 
premisea  where  the  eerricee  were  being 
performed,  nor  where  hia  service  re- 
quired his  presence  at  the  time  of  the  in- 
jury. Otto  V.  Duluth  Street  R.  Co. 
( 1917)  138  Ifinn.  312,  164  N.  W.  1020. 

Some  statutes  expressly  provide  that 
the  employee  must  elect  whether  he  will 
proceed  against  bis  employer  for  eom- 
pensation or  ogajnat  the  negligent  third 
pOBon  for  damages.  If  he  pursues  one 
nanedy  he  is  estopped  from  pursuing 
the  other. 

So,  where  the  employee  elected  to  pro- 
ceed against  his  employer,  aesiguing  to 
him  any  ri^ts  vinfh  he  may  have  had 
against  the  negligent  third  party,  and 
the  claim  was  allowed  by  the  Coinmis- 
Bion  uid  an  award  made,  and  the  third 
patty  paid  the  amount  of  the  award 
to  the  Conunisaion  and  received  a  re- 
lease from  tbe  employer,  the  employee 
cannot  thereafter  have  the  Commission 
vacate  the  award,  and  sue  the  third  per- 
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son.  Sabatino  v.  Thomas  Crimmins 
Constr.  Co.  (1918)  102  Misc.  173,  168 
K.  Y.  Supp.  495. 

Under  the  Illinois  Act  of  1911,  an  em- 
ployee, although  receiving  eompensation 
from  hia  employer,  was,  nevertheless,  en- 
titled to  maintain  an  action  against 
the  third  person  whose  negligence 
eauaed  the  injury.  Houlihan  v.  Sulz- 
berger &  Sons  Co.  (1917)  282  HL  76,  118 
N.  E.  429. 

But  as  agreement  between  the  widow 
of  an  employee  who  had  been  killed  by 
the  n^ligence  of  a  third  person,  and 
his  employer  and  the  insurance  carrier, 
to  the  ^eot  that  the  widow  should 
bring  an  action  against  the  n^ligent 
third  person,  that  such  action  should 
in  nowise  prejudice  her  rights  under 
the  statute,  that  any  recovery  over  the 
amount  of  compensation  due  her  would 
release  tbe  employer  and  the  iusuranoe 
carrier,  and  that  all  notices,  etc.,  were 
waived  by  the  parties,  is  not  an  election 
by  her  to  rely  upon  the  Compensation- 
Act,  so  as  to  estop  her  from  bringii^ 
an  action  at  law  against  th<i  netcligent 
third  person.  Dettloff  v.  Hammond,  S.  tc 
Co.  (1917)  195  Mich.  117,  161  N.  W. 
949,  14  N.  C.  C.  A  90L 

But  under  the  later  Illinois  statnteSr 
if  an  employee  is  reooveiing  compensa- 
tion from  his  employer,  he  does  not 
have  a  right  of  action  against  tbe  negli- 
gent third  person,  provided  ancb  third 
person  ia  himself  operating  under  the 
statute.  Couslev  v.  Cbicago  &  A  B.  Co. 
(1917)  207  m.  App.  565. 

In  Book  V.  Henderson  (1917)  176  Ky. 
785,  197  S.  W.  449,  it  was  held  that  ai^' 
award  to  an  employee  or  any  proceeding 
under  the  Kentucky  act  against  the  em- 
ployer was  wholly  immaterial  in  an  ac- 
tion by  the  injured  employee  against  the 
third  person  whose  negligence  ceased 
the  injury,  since  the  employer's  liability 
to  the  employee  does  not  depend  upon 
the  question  of  negligence;  the  award 
of  the  Compensation  Board  and  pay- 
ments to  tbe  employee  thereunder,  af- 
fected only  the  judgment  to  be  entered 
by  the  court  upon  the  verdict  of  the 
jury  in  the  negligence  aetion  against  the 
third  person,  and  the  right  of  the  par- 
ties, growing  out  of  such  award  or  pay- 
ment thereunder,  should  be  taken  carc' 
of  by  the  courts  in  the  judgment  entered. 

Even  under  statutes  which  permit 
proceedings  against  both  the  employer 
and  the  negligent  third  person  whose 
negligenoe  caused  the  injury,  it  is  usual* 
ly  held  that  there  cannot  be  a  double 
recover;}  that  is,  to  the  extent  that  thet 
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employee  recovers  against  one,  he  can- 
not recover  against   the  other. 

Thus,  in  Rosenbaum  v.  Hastfobd 
Kews  Co.  ante,  521,  it  was  held  that  the 
employer  was  entitled  to  credit  f  r  dam- 
ages paid  to  the  employee  by  the  third 
company  in  a  proceeding  against  the 
employer,  where  the  statute  gave  the 
-employer  a  right  to  reimbursement  from 
the  one  primarily  liable  in  case  it  was 
required  to  make  compensation  under 
the    statute. 

Under  the  Kentucky  act,  an  employee 
who  has  been  injured  by  the  n^ligence 
of  a  third  person  may  proceed  for  com- 
pensation against  his  employer,  and  also 
for  damages  against  such  third  person; 
but  if  he  recovers  against  both,  to  the 
e:ctent  he  collects  from  one,  he  may  not 
oollect  from  the  other.  Book  v.  Hender- 
son (K7.)  supra.  The  court  said :  "The 
■et  was  looking  wholly  to  the  rights  of 
the  employee  and  employer,  and  it  was 
not  designed  to  relieve  a  negligent  third 
person  from  the  conaequenoes  of  his  act. 
If  it  had  been  the  intention  of  the  legis- 
lature to  require  injured  employee,  as 
manv  fmeh  acts  in  o.her  states  re- 
qnire,  to  elect  whether  or  not  he  could 
proceed  against  the  employer  or  the 
negligent  third  party,  it  would  have 
given  only  the  first  two  options  set  ont 
in  the  act.  But  having  given  bim  the 
option  of  proceeding  against  either  oi 
both,  it  is  not  reasonable  to  believe  that 
the  tegielatnre  thereby  meant  that,  in 
order  to  avail  himself  of  this  right  to 
proceed  against  both,  he  muBt  forego  un- 
til the  end  of  litigation  with  the  n^li- 
gent  third  person,  which  might  be  pro- 
tracted the  acceptance  of  the  small  week- 
ly bpnpfito  awarded  against  the  employer 
under  the  Workmen's  Compensation 
Act." 

It  has  been  held  by  the  circuit  court 
of  appeals  that,  under  the  Texas  act, 
the  receipt  of  payment  from  an  insur- 
ance company,  and  a  release  of  the  com- 
pany and  the  employer,  has  no  further 
effect  than  to  coastitnte  a  pro  tanto 
satisfaction  of  his  cause  of  action 
against  the  third  person  whose  negli- 
gence caused  the  injury.  The  Emilia 
r.  De  Perea  (1918)  —  C.  C.  A.  — ,  248 
FmL  480. 

The  statutes  usually  provide  that,  in 
ease  an  employee  is  injured  by  the  negli- 
gence of  a  third  person,  and  the  em- 
ployer is  obliged  to  pay  compensation, 
he  is  subrogated  to  any  right  which  the 
injured  employee  may  have  against  such 
third  person. 

Bnt  employers  have  no  right  of  in- 
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demnity  against  a  third  person  who  had 
violated  no  duty  which  he  owed  to  the 
injured  employee.  Wilson  v.  Bwrry  R. 
Co.    (1916)   10  B.  W.  C.  C.   (Eng.)    24. 

Section  29  of  the  Illinois  act,  which 
transfers  the  right  o^  aetion  of  the  em- 
ployee against  a  third  person  causing 
the  injury  to  the  employer,  ia  valid  and 
constitutional,  since  the  act  is  optionaL 
Friflbel  v.  Chicago  City  R.  Co.  (1917) 
280  HL  76,  117  a.  E.  467. 

The  fact  that  the  employn-  himself 
has  been  negligent  does  not  prevent  him 
from  being  subrogated  to  the  rights  of 
the  employee  or  his  dependents  against 
the  third  party  whose  n^ligenee  con- 
curred with  that  of  the  employer  in 
causing  the  injury;  nor  is  his  right  of 
Bubrt^ation  in  any  wise  affected  by  the 
fact  that  he  suffered  no  damages,  be- 
cause he  had  been  insured  against  the 
payment  of  compensation.  Otis  Eleva- 
tor Co.  V.  Miller  &  Paine  (1917)  153 
C.  C.  A.  302,  240  Fad.  376, 14  N.  C.  C.  A. 
1013. 

In  case  an  employer  is  subrogated  to 
the  rights  of  the  employee  or  his  per- 
sonal representative  to  recover  against 
the  negligent  third  person,  the  amount  of 
the  recovery  is  limited  to  the  aggr^ate 
amount  of  compensation  payable  under 
the  act.  Keeran  v.  Peoria,  B.  £  C.  IVae- 
tion  Co.  (1817)  277  HI  413,  IIB  M.  E. 
636. 

So.  under  the  Uiehigan  act,  an  em- 
ployer who,  having  been  compelled  to 
pay  compensation  to  an  injured  em- 
ployee, seeks  to  enforce  the  liability  of 
a  third  person  whose  negligence  caused 
the  injury,  can  recover  only  the  amount 
which  he  has  been  compelled  to  pay  as 
compensation,  and  cannot  recover  the 
sum  which  the  injured  employee  him- 
self could  have  recovered  had  he  elected 
to  bring  the  action  himself,  since  an  em- 
ployer may  not  be  permitted  to  speculate 
on  the  misfortunes  of  his  employees ; 
nor  can  he  recover  the  amount  upon 
the  theory  that  a  trust  should  be  im- 
pressed on  the  excess  recovered  in  favor 
of  the  injured  party,  since  the  injured 
party  cannot  have  two  remedies,  and 
has  elected  his  remedy  under  the  Com- 
pensation Act.  Albert  A.  Alhreoht  Co. 
V.  Whitehead  &  K.  Iron  Works  (1918) 
—  Mich.  — ,  166  N.  W.  856. 

The  employer  or  insurance  carrier  who 
is  compelled  to  pay  compensation  for 
injuries  because  of  an  assault  upon  an 
employee  is  entitled  to  be  subrogated  to 
all  of  the  rights  of  the  employee  against 
the  assailants,  including  the  mo>ey  which 
they  were  required  to  pay  bim  by  a 
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criminal  eourt  as  a  coDdition  of  reeeiv- 
ii^  a  snapended  sentence ;  in  other 
words,  the  amount  of  compensation 
which  they  wonid  be  compelled  to  pay 
irould  be  redaced  pro  tan  to  by  the 
amount  which  the  assailants  vere  re- 
qnired  to  pay  him.  Dietz  v.  Soloman- 
witz  (1917)  17»  App.  Div.  560, 166  M.  T. 
Snpp.  849. 

On  the  other  haad,  under  the  Nebraska 
statute,  it  has  been  held  that,  notwith- 
standing the  negligenee  of  the  employer 
concurred  with  that  of  a  third  person 
to  cause  the  injury,  the  employer  is 
sabrot^ated  to  the  ri^ht  of  the  employee 
or  his  dependents  against  the  nef^tigent 
third  person,  and  the  amount  of  recovery 
in  an  action  based  upon  this  statutory 
right  of  subrogation  is  not  limited  by 
the  amount  of  eompenaation  which  the 
rmployer  may  have  to  pay  the  employee. 
Olts  Elevator  Go.  v.  Millar  &  Paine 
(Fed.)  supra.  The  oourt  said:  "Under 
the  statute.  Miller  &  Paine  [the  em- 
ployers] are  entitled  to  deduct  from  the 
unount  of  the  recovery  in  this  action  the 
eipense  of  recovering  the  same  and  the 
Bioonnt  already  paid  for  oompuisation, 
and  the  expense  of  last  eidcnesa  and 
burial,  the  balance  to  be  paid  forthwith 
to  the  dependents.  The  law  says  this 
balance  should  be  treated  as  an  advance 
payment  by  Miller  &  Paine  on  account  of 
any  future  instalments  of  compensation. 
We  think  a  fair  construction  of  the  law 
is  that  thia  excess,  in  so  far  as  the  nnpaid 
instalments  are  concerned,  shall  be  con- 
sidered as  an  advance  payment;  but 
where,  as  in  this  case,  the  recovery  ex- 
ceeds the  whole  compensation  to  be  paid, 
the  law  by  its  language  did  not  intend 
to  limit  the  recovery  allowed  by  the 
fiist  clause  of  g  109,  which  specifically 
provides  that  the  amount  of  recovery 
shn'!  not  be  limited  to  the  amount  pay- 
able as  compensation." 

The  fact  that  an  employee's  right  to 
compensation  from  his  employer  may 
not  be  covered  by  the  statute  is  imma- 
terial in  a  common-law  action  for  nei^li- 
^Qce,  brought  by  the  insurance  earner 
RRainst  the  third  person  whose  nesli- 
genee  canoed  the  injury,  to  recover  the 
amount  of  compensation  paid  bv  the 
insure  ice  carrier,  since  the  employee, 
by  accenting  payment  through  the  Work- 
nwn'a  Compensatiim  Commission,  would 
be  estopTied  from  claiming,  as  against 
tiie  third  person,  that  the  insurance 
eompanv  had  not  saccecded  by  way 
either  of  subrogation  or  assignment  to 
all  of  the  employee's  rights  against 
the  defendant;  in  other  words,  the  de- 
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fenduit  would  be  proteeted  i^ainst  hav- 
ing to  pay  for  bis  negligence  a  second 
time  because  of  the  action  of  Uie  em- 
ployee in  accepting  compensation.  Royal 
Indemnity  Co.  v.  Piatt  &  W.  Ref.  Co. 
(1917)  98  Misc.  631,  163  N.  T.  Sopp. 
197. 

la  a  ease  in  wtiefa  the  employee  is 
injured  by  the  negl^enee  of  a  third 
person,  and  the  employee  elects  com- 
pensation and  assigns  his  claim  against 
said  third  person  to  the  employer  or 
insurance  carrier,  the  assignment  is 
effective  upon  the  election  being  made 
and  before  the  award.  Sabatino  v. 
Thomas  Crimmins  Conatr.  Co.  (1918) 
102  Misc.  172,  168  N.  T.  Supp.  495. 

In  Priebel  v.  Chicago  City  R.  Co. 
(1917)  280  m.  78,  117  N.  E.  467,  it  waa 
held  that  the  employer  may  it  once, 
after  the  compensation  is  fixed  under 
the  Compensation  Act,  in  a  prooeeding 
by  the  employee  against  him,  proceed 
in  a  suit  against  the  third  party  who 
caused  the  injury,  and  recover  from  him 
the  amount  payable  under  the  Coxapensft- 
tion  Act  by  such  unployer  to  such  tm- 
ptoyee,  without  tiret  having  paid  the  em- 
ployee the  compensation  awarded. 

A  few  cases  passing  upon  points  of 
practice  and  procedure,  compensation 
cases  of  this  character,  may  be  noticed. 

A  widow  may,  in  her  private  capacity, 
both  for  herself  and  her  minor  child, 
elect  as  between  accepting  compensation 
from  the  employer  or  bringing  suit  for 
damages  against  the  third  person  whose 
negligence  caused  the  death  of  her  hus- 
band. Hankc  v.  New  York  Consol.  R. 
Co.  (1917)  181  App.  Div.  63,  168  K.  T. 
Supp.  234. 

Under  the  Illinoia  act,  the  emji^oyer 
is  the  proper  party  to  sue  the  third 
person  whose  negligence  caused  an  in- 
jury to  his  employee,  for  which-  injury 
he  became  liable  for  compensation,  al- 
though his  insurer  had  paid  such  com- 
pensation. Marsh  nil- Jackson  Co.  v, 
Jeffrey  (1918)  —  Wia.  — ,  166  N.  W. 
647. 

In  an  action  by  an  injured  emfrioyee 
against  a  third  person  whose  negligence 
caused  the  injury,  the  employer  is  a 
nPCR'^itry  party  by  reason  of  the  fact 
that  the  act  gives  to  the  employer  the 
right  to  recover  of  such  negligent  third 
party  the  amount  of  indemnity  which 
he  has  paid  to  the  employee  ntiH«iT  the 
Hct.  Book  V.  Henderson  (1917)  176 
Ky.  785,  197  S.  W.  449. 

In  an  action  for  damages  against  a 
third  person  whose  negligence  caused 
the  injury,  in  which  it  was  allied  in 
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Bue  the  defendant  for  negUgence  in- 
stead of  making  claim  against  his  em- 
ployer under  the  Compensation  Act,  it 
is  not  error  to  permit  the  defendant's 
(Munsel  to  urge  before  the  jury  that  the 
plaintiff's  employer  was  interested  in 
the  recovery  by  the  plaintiS  because  any 
verdict  he  might  collect  against  the  de- 
fendant would  release  the  employer 
from  liability  under  the  Compensation 


Act,  and  also  to  urge  that,  should  the 
defendant  succeed  in  hia  defense,  plain- 
tiS might  still  claim  compensation  from 
his  employer,  since  those  matters  are 
contained  in  a  public  statute  which  the 
plaintiff  felt  it  necessary  to  plead  and 
prove  as  a  part  of  his  case,  and  the  rule 
against  permitting  counsel  to  refer  to 
the  fact  that  a  defendant  may  be  or  is 
protected  by  liability  insurance  is  not 
applicable.  Youngs  v.  Cohen  (l!il7)  167 
M.  T.  Sapp.  160.  W.  M.  Q. 


SnOHIGAN  SCPRKME  COURT, 


CITY  OF  GRAND  RAPIDS. 
(—  Mich.  — ,  198  N.  W.  512.) 

Municipal  corporation  —  death  In  park 

—  ItabUitf. 

A  municipal  corporation  having  constitu- 
tional and  statutory  authority  to  maintain 
parks  at  public  expense  for  the  recreation 
of  its  iniiiUjitants  in  not  liable  for  the  death, 
through  the  negli^nce  of  ita  empl^ees,  of 
a  child  by  drownmg,  in  a  Bwimmmg  pool 
maintained  in  a  parte. 
For  other  oaaea,  tee  Municipal  Corporations, 

II.  g,  1,  in  Dig.  1-52  N.  8. 

(July  IB,  1918.) 

ERROR  to  the  Superior  Court  of  Grand 
Rapids  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
cover damages  for  the  death  of  plaintiff's 
B<»i,  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

Xbs  facts  are  stated  in  the  opinion. 

Messrs.  O.  A.  Wolf  and  EUla  A  Bllfa, 
for  appellant: 

In  maintaining  this  park  and  pond  with- 

Note.  ^The  liability  of  a  municipal  cor- 

S oration  for  injuries  through  unsafe  con- 
Itions  in  parks  or  other  public  grounds, 
other  than  streets,  is  diseuBsed  in  the  notes 
to  Bisbing  V.  Asbury  Park,  33  I..R.A.  (N.S.) 
623,  and  Bernstein  v.  Milwaukee.  L.R.A. 
ISieC,  435;  and  see  later  cases,  Nashville 
V.  Bums,  L.R.A.1916D,  1108;  Ackeret  v. 
Minneapolis,  L.R.A.1B15D,  1111;  Jlibbard 
V.  Wichita,  L.R.A.iei7A,  3911;  and  Bolster 
V.  Lawrence,  L.E.A.10J7B,  12B5. 

Many  other  specific  as^ts  of  the  general 
subject  of  municipal  liability,  as  affected  by 
the  distinction  between  public  or  govern' 
mental  upon  the  one  side  and  private  or 
proprietary  functions  upon  the  other,  are 
treated  in  annotationii  cited  in  the  L.RA. 
Indexes,  under  the  title.  "Municipal  Cor- 
]wrations,"  subtitle,  "Liability  for  dam- 
ages." 
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io  It  the  city  of  Grand  Rapids  was  not  dis- 
charging simply  a  legislative  duty. 

Detroit  v.  Corey,  9  Mich.  166,  80  Am. 
Dec.  78;  Thompson  v.  Moran,  44  Mich.  602. 
7  N.  W.  ISO. 

There  was  actionable  negligence  on  the 
part  of  the  city  through  its  park  commis- 
sioners, or  their  agents,  which  was  the 
proximata  cause  of  the  death  of  Roy 
Heino,  and  the  judge  erred  in  taking  tfa« 
case  from  the  jury. 

Clark  T.  McGraw.  14  Mich.  139;  Sheldon 
V.  Flint  A  P.  M.  R.  Co.  69  Mich.  174,  2» 
N.  W.  507;  Strong  v.  Saunders.  15  Mich. 
339;  Perrott  V.  Shearer,  IT  Mich.  48;  Ihl- 
bois  V.  Catopau,  24  Mich.  364:  Hayes  v. 
Homer,  36Mich.  874;  Blackwood  v.  Brown, 
32  Mich.  104;  Conely  v.  McDonald,  40 
Mich.  160;  Marcott  v.  Marquette,  H.  ft.  O. 
R.  Co.  47  Mich.  1,  10  N.  W.  537;  Guggen- 
heim V.  Lake  Shore  A  M.  S.  R.  Co.  67  Mirh. 
488,  24  N.  W.  627;  Klauowski  v.  Grand 
Trunk  R.  Co.  67  Mich.  526.  24  N.  W.  801  -, 
Hassenyer  v.  Michigan  0.  R.  Co.  48  Mich. 
206,  42  Am.  Rep.  470.  12  N.  W.  155; 
Parsons  t.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.  —  Mich.  — ,  L.R.A.1918A,  406. 
164  N.  W.  418. 

Where  a  park  is  held  to  l>e  a  matter  ap- 
pertaining to  city  affairs,  the  city  should 
use  ordinary  care  to  keep  the  premises 
reasonably  safe. 

Capp  v.  St  Louis,  251  Mo.  345,  4S 
L.R.A.(N.S.)  731,  168  S.  W.  816,  Ann. 
Cas.  1B15C,  245;  RobertoD  v.  New  York,  7 
Misc.  645,  28  N.  Y.  Supp.  13;  I«rkin  v. 
Saltair  Beach  Co.  30  Utah,  80.  $ 
L.R.A.(N.S.)  982,  116  Am.  St.  Rep.  818, 
83  Psc.  888.  8  Ann.  (.OS.  977;  Canon  City  T. 
Cox,  55  Colo.  264.  183  Fac.  1040;  Barthold 
V.  Philadelphia,  154  Pa.  109,  26  Atl.  304; 
Pekin  v.  McMshon,  1B4  111.  141,  27  L.R.A. 
206,  45  Am.  St.  Rep.  114,  30  N.  B.  484; 
Lowe  V.  Salt  Lake  City,  13  Utah,  91,  6T 
Am.  St.  Rep.  708,  44  Pac.  lOSO. 

Messrs.  Ganson  TaggarC  and  O.  A. 
Watt,  for  appellee: 

In  Maintaining  th*  pwlc  and  pond  th» 
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city  wsB  acting  in  &  governmental  capac- 
itj  for  the  public  good,  and  was  not  liable. 
Et^omo  T.  Lof,  ISC  Ind.  IS,  112  K.  E. 
094;  Clark  v.  Walthani,  128  Maas.  mi; 
BUir  V.  Granger,  24  B.  I.  IT,  51  AtL  1042; 
BiBbing  v.  Asbury  Park,  80  N.  J.  L.  418. 
33  L.R.A.(N.S.)  523,  78  Atl.  1»6:  Park 
Comra.  v.  Prinz,  127  Ky.  460,  105  S.  W. 
IMS:  Kuasell  v.  Tacoma,  8  Waah.  156,  40 
dm.  St.  Rep.  S05,  35  Pac.  SOS;  Bernsein 
V.  Milwauiiee,  158  Wia.  576,  L.E.A.1B15C, 
4M,  140  N.  \V.  382.  8  K.  C.  C.  A  824; 
Harper  v.  Tupeka,  B2  ICan.  11,  61 
L.E.A.(N.S.|  1032,  139  Pac,  1018;  HUl  v. 
Boston,  122  Mass.  344,  23  Am.  Itep.  332; 
Highway  Comrs.  v.  Martin,  4  Mich.  558, 
6H  Am.  Dec.  333;  Miller  v.  Detroit,  156 
Mich.  830,  132  Am.  St.  lUp.  ::37, 
121     N.     W.     490,     16     Ann.     Caa.     832; 

2  Dill.  Mun.  Corp.  4th  ed,  1022-1024; 
DacideoD  v,  Hine  161  Mich.  302, 
15  L.R^.(N.S.)  57C,  123  Am.  St.  Rep. 
267,  115  N.  W.  248,  14  Ann.  Caa.  352; 
Murray  v.  Grass  Lake,  125  Mich.  2,  83  N. 
W,  995;  Nicholeon  v.  Detroit,  12B  Mich. 
247,  50  L,R.A.  601,  88  N.  \V.  695;  Gilboy 
T.  Detroit,  115  Mich.  121.  73  N.  W.  128; 
Detroit  v.  Blackeby,  21  Mich.  84,  4  Am. 
Rep,  450;  Shipman  v.  State  Live-Stock 
Sanitary  Commmiission,  115  Mich.  488,73 
S.  W.  817;  O'Leary  t.  Marquette  Fire  k 
Water  Comra.  70  Mich.  286,  7  L.R.A.  170, 
19  Am.  St.  Eep.  160,  41  N.  W.  608;  Brink 
y.  Grand  lUpida,  144  Hicii.  472,  lOS  X.  W. 
430,  DanieU  v.  Board  at  Education, 
191  Mich.  340,  L.R,A.1016F,  468,  168  N. 
K.  23;   Curran  v.  Boston,  151  Mass.   505, 

3  LS.A.  243,  21  Am.  St,  Rep,  465,  24  N. 
E.  78L 

A  pond  of  vater,  either  natural  or  arti- 
Sciai,  that  partakes  of  the  nature  of  a 
oatural  pond,  ia  not  an  attractive  nuisance, 
the  maintemutce  of  which  aubjecta  the  owu- 
a  to  liability. 

Schauf  V.  Paducah,  106  Ky.  228,  90  Am. 
St.  Rep.  220,  50  S.  W.  42,  8  Am.  Neg.  Rep. 
73;  Sullivan  v.  Huidekoper,  27  App.  D.  C. 
154,  5  L.R^.(N.S.)  263,  7  Ann.  Coa.  106; 
Yakima  Central  Heating  Co.  v.  Yakima.  86 
Wash.  99,  149  Pac.  341;  Smith  v.  Jacob 
Dold  Packing  Co.  82  Mo.  App.  9t  Thomp- 
wii  V.  lUinois  C.  R.  Co.  105  Mlas,  636,  47 
LJE.A.(N.8.)  1106,  63  Bo.  186;  Wheeling 
i  L.  K  R,  Co.  V.  Harvey,  77  Ohio  St.  235, 
19  L.R.A.(N.S.)  1148,  122  Am,  St.  Rep. 
903,  S3  N.  E.  66,  11  Ann.  Caa.  081,  21  Am. 
^eg.  Rep.  272;  Petera  v.  Bowman,  115  Cal. 
349,  66  Am.  St.  Rep,  1088,  47  Pac.  113, 
588;  Cooper  v.  Overton,  102  Tenn,  222,  45 
L.R-4.  591,  73  Am.  St,  Rep.  864,  52  S.  W. 
183;  Barnhart  v.  Chicago,  M.  &  St.  P.  R. 
SO  Wa«h.  304,  LJt.A.1918D,  443,  154  Pac. 
441,   12  N.  C,  C.  A,  888j    Byan  v.  Towar, 
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128  Mid).  463,  56  I<.aA.  310,  S2  Am.  St. 
Rep.  481,  87  S.  W.  844. 

The  cause  of  plaintiff's  death  wa«  purely 
conjectural,  and  there  ia  no  evidence  to 
ahow  negligence  on  the  part  of  the  city, 
nor  tliat  auythiug  that  it  could  do  would 
or  could  have  made  for  the  safety  of  the 
deceased. 

Rohinwm  t.  Charles  Wright  &  Co.  94  Afich. 
283,  53  N.  W-  938;  Redmond  v.  Delta  Lum- 
ber Co.  08  Mich.  645,  55  N.  W.  1004; 
Peppett  V.  Michigan  a  R.  Co.  119  Mich. 
840,  78  N.  W.  900;  Elsey  v.  J.  L.  Hudaou 
Co.  189  Mich.  135,  L.Rji.l9JaB.  1284,  155 
N,  W,  377;  Dombrowski  v.  Roe-Stephen* 
Mfg.  Co.  IBO  Mich.  202,  140  N.  W,  666; 
t'uller  V.  Wurzburg  Dry  Goods  Co.  104 
Mich.  447,  158  N,  W.  1U26. 

Stoere,  J.,  delivered  tho  opinion  of  the- 

On  August  10,  1915,  Roy  Heino,  a  boy' 
eight  years  and  three  mootha  of  age,  lost 
bis  life,  presumably  by  drowning,  in  a. 
public  swimmiug  and  b«thing  pool,  main- 
tained by  defendant  in  one  of  its  city  parka. 
Alfred  Heino,  his  father,  brought  this  ac- 
tion as  administrator  to  recover  damages 
for  his  death,  claiming  it  was  attributable 
to  negligence  on  the  part  of  the  city  in  not 
properly  guarding  the  safety  of  children 
permitted  free  use  of  the  pool. 

Tiie  case  was  tried  in  the  superior  court. 
of  Grand  Rapids  before  a  jury,  and  a  ver- 
dict directed  in  favor  of  defendant,  th* 
trial  court  holding  that  in  providing  and 
maintaining  the  bathing  pool  lor  the  free 
use  and  recreation  of  its  inhabitants  the 
city  was  acting  under  legislative  authority 
and  discharging  a  governmental  duty,  in 
performance  of  which  it  was  not  liable  for 
damages  resulting  from  n^ligent  acts  of 
ita  servants  or  employees,  and  that  in  ony- 
event  no  actionable  negligence  was  shown, 
as  there  were  no  witnesses  to  the  drown- 
ing, both  the  cauae  and  manner  of  its  oc- 
currence being  purely  speculative. 

The  pool  in  question  was  a  sheet  of  shal- 
low water,  from  350  to  300  feet  lung  and 
about  17-7  feet  across  at  the  widest  plaoe, 
located  in  a  basin  on  the  southwesterly 
Bids  of  the  park,  where  ita  level  was  main- 
tained by  a  controlled  supply  of  water  from 
two  small  creeks,  which  could  be  led  into- 
or  diverted  from  it.  The  contour  of  that 
portion  of  the  park  afforded  natural  facil- 
ities for  its  craiatruction  by  a  gradual  slope 
of  the  ground  to  a  depreaaion,  in  which 
water  from  the  creeks  could  be  impounded 
to  create  a  pool  of  the  size  and  depth  de- 
sired, by  building  a  semicircular  wall  or 
dam  of  concrete  66  feet  in  length  at  the- 
westerly  or  lower  end,  near  which  tke 
water    was   deepest,   gradually    shallowinc 
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lonards  the  shores  nod  b«dc  to  the  east 
The  BupeTintendeDt  of  parks,  who  stated 
he  built  the  pool,  estimated  its  greatest 
depth  at  between  4  and  5  feet,  whicli  he  lo- 
oHted  about  10  feet  back,  or  west,  of  the 
ApiUivay  of  the  dam,  there  being  a  spring- 
liiMird  Ht  the  west  end,  from  which  he 
stated  that  he  had  seen  men  dive  in  there, 
iind  when  tlicy  stood  up  their  heads  would 
be  out  of  water.  There  was  some  conllict- 
iiiK  evidence  as  to  the  exact  depth  in  the 
deejietit  place.  A  brother  testified  that  the 
water  would  be  over  deeeaaed's  head  where 
Ills  body  was  found,  and  he  was  shown  to 
have  I>e«n  4  feet  6  inches  tall. 

Two  small  buildings  were  provided  as 
changing  or  dressing  rooms  for  bathers,  re- 
ferred to  as  the  "boys' house"  and  the  "girls' 
house,"  and  different  parts  of  the  pool  are 
mentioned  aa  the  "girls' aide"  and  the  "boys' 
aide."  In  the  bathing  seaaon  a  ewimming 
pool  director,  or  guard,  waa  on  duty  during 
the  hours  wlicn  the  pool  was  open  to  the 
public  for  awimming  and  bathing.  Many 
eliildren  availed  themselves  of  the  privi- 
lege in  warm  weather,  and  the  record  of 
bathers  on  the  day  of  the  accident  was  380, 
of  which  number  there  were  ninety-five 
boys  and  twenty  girls  in  the  forenoon,  and 
150  boys  and  105  girls  in  the  afternoon. 
None  of  them  were  shown  to  have  any 
knowledge  of  Just  when  or  bow  the  accident 
occurred. 

Plaintiff  lived  near  Creeton  park  with  his 
family,  and  his  children  were  accustomed 
to  go  swimming,  or  bathing,  in  this  pool, 
which  was  eonstmeted  by  the  city  in  1900 
or  1910-  They  were  provided  with  bath- 
ing suits  for  that  purpose,  and  on  the  day 
of  the  accident  five  of  them  went  over  tiiere 
together,  at  about  10  o'clock  in  the  fore- 
noon, to  "go  swimming,"  carrying  their 
iMthing  suits  in  a  basket.  The  oldest  was 
a  girl  named  Edna,  over  nine  years  of  sge, 
Hoy  being  the  next  younger,  and  the  oth' 
ers  respectively  six,  five  and  two  years  old. 
'I'hey  played  around  the  park  until  the 
guard  came,  after  which  they  put  on  their 
l)athing  clothes  and  went  into  the  pool. 
After  changing  to  their  bathing  suits  at 
the  buildings  provided  for  that  purpose, 
they  went  to  the  east  end  together,  carry- 
ing their  other  clothing  in  the  basket, 
which  they  left  under  a  tree  when  they 
went  into  the  water.  Roy  stayed  with  the 
rest  in  the  shallow  water  for  a  short  time, 
and  while  there  borrowed  some  "water 
wings"  from  a  girl  who  was  with  them, 
which  he  soon  returned  and  went  away, 
Haying  he  was  going  over  to  the  boys'  side. 
He  is  not  shown  to  have  been  seen  alive  by 
the  other  children  or  noticed  by  anyone 
after  that  time,  although  there  were  also 
other  people  then  in  swimming,  both  boys 
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and  girla.    When  the  Heino  children  were 

through  swimming,  or  bathing,  they  fouad 
his  dry  clothing  yet  in  the  basket,  but 
could  not  find  him.  They  waited  for  & 
time,  and  looked  for  him  unsuccessfully, 
after  which  they  went  home,  arriving  there 
shortly  before  12  o'clock,  and  told  of  their 
inability  to  find  him.  This  waa  reported 
to  plaintiff  when  he  came  home  to  dinner 
soon  after.  A  search  was  then  instituted 
in  which  others  joined,  and  his  body  was 
found  in  the  lower  part  of  the  pool  at  about 
3  o'clock  that  afternoon.  He  waa  shown  to 
have  been  an  active,  healthy  boy,  in  the 
habit  of  going  into  this  pool.  His  age 
and  height  were  stated,  but  whether  he 
could  swim  was  not  disclosed. 

The  negligence  charged  was  failure  to 
maintain  a  rope  or  similar  protection  for 
thesmsn  children  in  the  shallow  e-dof  the 
pool,  that  there  were  places  in  it  where 
the  bottom  was  muddy  and  soft,  and  that 
the  guard  was  away  from  the  pool,  though 
yet  in  sight,  watching  a  ball  giime  during 
a  portion  of  the  time  the  children  were 
there.  To  what  extent  such  alleged  negli- 
gence, if  shown,  may  have  caused  or  con- 
tributed to  the  hoy's  death,  would  be  large- 
ly a  matter  of  conjecture,  or  inference  on 
inference,  for  no  one  is  shown  to  have  seen 
him  at  the  time,  or  to  know  how  it  hap- 
pened; but  the  important  question  most 
seriously  argued  in  the  case  Is  the  im- 
munity of  the  city  from  liability,  because 
acting  in  a  governmental  capacity  in  main- 
taining this  free  swimming  pool  in  ita  pub- 
lic park,  without  pecuniary  benefit,  tor  the 
public  good. 

Section  22,  art.  8,  of  the  state  Constitu- 
tion, authorizes  any  city  to  acquire,  eatab- 
liah,  and  maintain  parks  within  or  without 
its  limits  for  the  public  welfare.  The  re- 
vised charter  of  Grand  Rapids,  under  which 
that  city  was  operating  when  this  accident 
occurred  (Act  503,  Local  Acts  lOO.i),  also 
confers  authority  upon  the  city  to  provide, 
improve,  and  maintain  at  public  e.xpense 
parks,  boulevards,  and  other  public  grounds 
for  the  furtherance  of  urban  convenience 
and  civic  betterment.  Under  title  3  of  the 
charter,  relating  to  "the  powere  and  duties 
of  the  common  eouneil,"  it  is  given  pow'vr. 
subject  to  the  limitations  of  the  act,  to 
legislate  upon  various  matters,  amongst 
which  it  is  authoriied  (|  16.)  "To  provide 
for  public  parks,  public  grounds  and 
squares,  and  improvement  of  the  same, 
subject,  however,  to  the  prorisions  of  title 
XI.  of  this  act.  May  enact  all  needful 
ordinances  and  regulations  for  the  protec- 
tion and  control  of  all  parks,  boulevards, 
cemeteries  and  other  public  grounds  or 
places  belonging  to  the  city,  whether  with- 
in or  without  tike  boundarlea  Uiereof." 
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B;  g  S3  of  Mid  title  8  it  Ib  atfftia  Mithoi- 
iicd,  by  a  two  thirds  rote  (d  Ui«  aldermen 
elect,  "to  obtain  by  purefasBe,  or  gift,  luid 
to  hold,  improve,  and  properly  maintain 
trel  relate  within  tlie  limits  ot  the  oity  for 
park,  drivewny  and  boulevard  purposeB," 
and  likewise  withDUt  the  city  litaite,  when 
deemed  a  ncct>tiBaTy  public  improvemMit 
lar  the  beueiit  of  the  cityv 

Under  title  11  of  the  act  (to  which  refer- 
enco  ie  msde  in  %  IG  of  title  3)  that  sub- 
j».'t  ie  uj^ain  talteo  up  with  the  mandate 
tliat  "tliere  titall  be  created  and  oODSti* 
tuted  iu  and  for  tiie  city  uf  Grand  Uapida 
a  board  of  paric  and  cemetery  oommis- 
sioners,"  etc.  The  number  ot  membera, 
miLDner  of  eetection,  terms  of  office,  etc.,  are 
preseribed,  and  by  g  ft  of  said  title  11  it 
in  provided,  amuiigst  other  things,  tliat 
nich  board  "shall  iiave  tiie  control  and 
mana^emfnt,  and  Bbail  have  charge  of  the 
cars  and  improvement  of  all  parka  and 
public  pounds  of  aaid  city,  whether  with- 
in or  without  said  city,  and  of  such  paika 
or  public  grounds  as  may  hereafter  be  ac- 
quired,  laid   out,    purchased    ot   dedicated 

.  .  .  by  aaid  city.  .  ,  .  All  the 
powers  and  duties  now  vested  in  the  com- 
mon council  or  in  the  ijoard  of  public 
works  of  the  eity  of  Grand  Rapids  relat- 
ing to  said  parka,  public  grounds  or  boule- 
tarda,  are  hereby  transferred  as  provided 
in  this  title." 

The  park  board  ia  required  to  make  on 
annual  report  to  the  common  council  of  its 
doings  and  expenditures,  with  an  estimate 
of  the  amount  of  money  necessary  fur  park 
purposes,  etc,  during  the  ensuing  7ea.r, 
upon  whieh  the  common  council  "shall 
make  an  appropriation  for  the  care,  main- 
tenance and  improvement  of  the  said  parks 
of  said  city."  The  determined  fund  is 
ttiereaftor  raised  by  taxation,  and,  when 
collected  into  the  city  treasury,  "credited 
to  the  fund  to  be  styled  tJie  paric  fund." 

No  suggeetimt  is  contained  In  any  of 
these  provisions  relative  to  parks,  author- 
izing a  business  enterprise  or  municipal 
activity  maintained  for  pecuniary  gain,  or 
contemplating  comp^isatiMi  to  the  city, 
bnt,  on  the  contrary,  it  is  only  empowered 
to  provide  at  public  expense,  met  by  tax- 
ation, and  furnish  to  the  pnUic  gratui- 
tonsly,  for  the  common  welfare,  the  recog- 
nized sanitary  and  social  benefits  which 
pubtie  parks  afford.  So  far  as  its  liability 
as  a  governmental  agency  for  negligence  in 
the  performance  of  such  functicms  when 
■tSDmed  are  copcerned,  it  is  immaterial 
•hether  the  authorized  public  duty  he  per- 
Biisaive  or  mandatory.  Tindley  v,  Salem, 
137  Mass.  171,  60  Am.  Rep.  289;  Niaholaon 
1.  Detroit,  12S  Uich.  246,  56  L.E.A.  601, 
88  N.  W.  «U.  ' 
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The  tort  hen  charged  against  the  mu- 
nicipality is  not  for  a  direct  trespass,  but 
for  consequential  injury,  resulting  from 
the  nt^ligeot  conduct  of  its  agents  iu  pro- 
viding and  maintaining  an  authorised  pub- 
lic park  and  appurtmances  for  the  general 
pleasure,  comfort  and  health,  free  to  all 
who  desire  to  avail  themselves  of  it.  This 
BWinuning  pool,  an  artificial  pond  of  dial- 
low  water  with  gradually  sloping  margins, 
was  as  appropriate  md  common  accessory 
to  tba  ornamental  features  of  the  park, 
not  to  b«  classed  aa  a  dangerous  or  attrac- 
tive nuisance.  To  ccmstrnct  and  permit  its 
free  use  at  proper  times,  and  under  proper 
restrictions,  for  bathing  or  swimming,  was 
within  the  beneflceut  purposes  for  which 
the  park  was  authorized  and  established. 
The  more  serious  queatimt  upon  which 
oounsel  divide  with  suatAiaing  authwitice 
from  other  jurisdictions  is  whether,  in  pro- 
viding for  and  maintaining  this  park  and 
pond  for  the  purpose  shown  and  uoder  the 
authority  oonferied,  the  city  was  anting 
in  a  legislative  or  govemmestal  capacity 
for  the  public  welfare,  oi,  in  its  authorized 
proprietary  capacity,  was  providing  a 
local  attracti<m  in  which  private  interest 
aa  distinguiahed  from  public  duty  was 
paramount. 

As  directly  applied  to  public  parks  and 
liability  of  a  municipality  for  injury  to 
those  patronizing  them,  from  negligence  in 
the'r  maintenance,  ttie  question  baa  not  beat 
passed  upon  by  this  court,  and  opposing 
counsel  cite  to  their  contentions  conflicting 
decisions  from  other  jurisdictions,  where 
accidents  in  parks  are  involved;  their  lines 
of  authority  harking  from  two  opposing 
rules  of  municipal  liability  for  tort  some- 
times  called  tlie  New  York  and  Maeeacbus- 
ette  rules. 

The  New  Yolk  oourta  early  held  that 
cities  given  by  statute  exclusive  control  of 
their  streets  were  under  a  common-law 
liability  for  injuries  resulting  from  negli- 
gence in  their  maintenance,  and  subse- 
quently applied  that  rule  to  oit;  parks. 
Ehrgott  V.  Kew  York,  06  N.  Y.  264,  48  Am. 
Rep.  622.  Other  states  which  have  adopted 
that  doctrine  have  followed  in  its  applica- 
tion to  cases  involving  the  control  and 
management  of  parka.  Early  in  the  his- 
tory of  this  state  it  was  held  that,  in  the 
absence  of  statutory  provialons,  municipal- 
ities were  not  liable  for  failure  to  keep 
highways  and  bridges  in  safe  rqwlr.  High- 
way Comrs.  r.  Martin,  4  Mich.  558,  69  Am. 
Dec.  333;  Detroit  v.  Rlackeby,  21  Mich.  84, 
4  Am.  Rep.  4M.  In  the  latter  ".ase  the 
New  York  rule  was  discussed  and  rejected 
in  a  carefully  oonsidersd  opinion  by  Jus- 
tice Campbell.  In  Miller  v.  Detroit,  166 
Midi.  630,  132  Am.  St.  Rep.  S37,  121  H. 


,  lO' 


.^le 


MICHIOAN  SUPREME  COUKT. 


W.  4M,  16  Ann.  Cu.  832,  it  U  said  of  the 
New  York  rule:  "Th&t  this  is  illogical  is 
shown  hy  tha  cases  of  Hill  t.  Boeton,  12Z 
MaBB.  344,  23  Am.  Rep,  3S2,  and  Detroit  v. 
Btackebf,  Efupra." 

The  local  polity  of  Michigan  has  often 
followed  and  been  much  influenced  by  that 
of  the  New  England  states,  and  the  MasBH- 
chusetts  dedsionH  as  to  munii^ipaj  liability 
for  torts,  generally,  taken  as  precedent. 

Tbe  geueral  rule  of  that  state,  the  prin- 
ciples of  which  have  been  adopted  in  this 
and  numeroua  other  jurisdictions,  is  thus 
well  stated  in  the  recent  case  of  Bolster 
v.  Law.  uce,  226  Mass.  387,  L.R.A.IOITB, 
1285,  114  N.  E.  722,  where  many  preceding 
deciiions  on  various  phases  of  the  subject 
will  be  found:  "The  municipality,  in  the 
absence  of  special  statute  imposing  liabil- 
ity, is  not  liable  for  the  tortious  acts  of  its 
officers  and  servants  in  connection  with  the 
gratuitous  performance  of  strictly  public 
functions,  imposed  by  mandate  of  the  legis- 
lature or  undertaken  voluntarily  by  its 
permission,  frcan  which  is  derived  no  spec- 
ial corporate  advantage,  no  pecuniary 
profit,  and  no  enforced  contribution  from 
individuals  particularly  benefited  by  way 
of  compensation  for  use  or  aaseesnient  for 
betterments." 

In  the  Bolster  Case  it  was  held  that  the 
city  of  Lawrence,  which  maintained  a  pub- 
lic bathhouse  by  permiiaive  legislative  au- 
thority, was  not  liable  for  the  death  of  one 
properly  using  the  facilities  offered,  caused 
by  the  structure  and  its  approaclies  falling 
tlirough  the  negligence  of  the  municipality 

In  the  note  to  Bisbing  v.  Asbury  Park. 
33  L.R.A.(N.tJ.)523,  where  several  leading 
eases  upon  both  sides  of  the  question  as  to 
liability  of  murieipalities  for  injuries 
through  unsafe  conditions  in  parks  or 
other  public  grounds  than  streets  are  di 
gested,  it  is  said  the  weight  of  authority 
supports  the  fundamental  proposition. 
"Tbat  a  municipality  maintaining  publi< 
parka  la  discharging  a  public  duty,  and  ii 
not  performing  a  private,  corporate  func- 
tion for  its  own  advantage." 

It  is  further  strenuously  urged  for  plain- 
tiff that  this  state  is  aligned  by  previous 
decisions  with  those  adopting  the  contrary 
view,  and  said:  "The  state  of  Michigui 
has  never  been,  as  a  state,  in  the  psrk 
business,  and  it  has  not  delegated  to  an; 
township  or  municipality  the  ri^ht  to  act 
for  the  state  in  any  such  capacity,  but  it 
has  always,  and  in  all  of  the  statules  o^ 
this  state,  regarded  the  pr<^rty  bo  taken 
or  used  as  the  property  and  real  estate  of 
the  municipality  where  it  was  situated." 
etc.,  citing  in  support  of  this  contention 
the  early  cases:     Detroit  v.  Cor^,  9  Mioh. 
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lOS,  80  Am.  Dee.  78;  People  ex  rel.  Le  Roy 
V.  Hnrlbut,  24  Mich.  86,  9  Am.  Rep.  103; 
People  ex  rel.  Park  Comrs.  v.  Detroit.  2» 
Mich.  228,  15  Am.  Rep.  202;  Cooper  v.  De- 
troit, 42  Mich,  584,  4  N.  W.  262;  Thomp- 
son V.  Moran,  44  Mich.  902,  7  N.  W.  180; 
Niles  Waterworks  v.  Kiles,  60  Mich.  324, 
26  N.  W.  625. 

In  the  Nilee  Case  the  queetion  involved 
and  decided  was  the  right  of  the  city  ti> 
contract  an  iudebtednesB  for  hydrants  and 
meters  without  popular  vote,  in  violation 
of  the  express  provisions  of  its  charter. 
The  Corey  Case  involved  an  accident  from 
a  sewer  excavation  in  the  street,  left  in  a 
dangerous  condition,  and  it  was  held  that 
sewers  of  the  city  were  its  private  prop- 
erty, and  their  construction  was  not  a 
governmental  functitm.  The  Cooper  Case 
involved  an  attempt  by  complainant  to  en- 
join the  city  from  continuing  and  enlarg- 
ing a  public  market  upon  a  strip  of  land 
claimed  to  be  a  part  of  a  street,  which  thi' 
court  held  had  been  extinguished  by  legis- 
lative authority,  and  the  strip  held  by  the 
city  under  claim  of  title  for  over  thin,v 
years,  denying  the  injunction  on  the 
ground  that  "the  Statute  of  Limitation:' 
long  since  made  the  city  title  impregnable." 
Wliile  the  functions  of  a  city  are  more  or 
leM  discussed  in  those  cases,  we  discover 
nothing  in  them  indicating  the  capacity  in 
which  a  city  provides,  improves,  add  main- 
tains a  park  at  public  expense. 

The  Hurlbut  Case  involved  the  validity 
of  an  act  estsblishing  a  board  of  public 
works  for  the  city  of  Detroit,  tested  by  qnu 
warranto  proceedings  to  determine  thi- 
right  of  members  of  its  board  erf  water 
eommissionera  and  sewer  commisiioners  to 
bold  their  respective  oftlcea  after  the  act 
went  into  effect.  In  the  four  opinions  lileil 
a  wide  range  was  taken  in  the  dald  of  mu- 
nicipal government,  historicalty  and  atlicr- 
wise;  the  case  taking  near  seventy  paitvs 
of  tbe  printed  report.  The  court  was  not 
then  considering  the  question  directly  in- 
volved here,  and  while  aid  to  plaintilTV 
contention  may  he  extracted  from  some  uf 
the  views  there  expressed,  the  oalj  ma- 
terial queetion  decided  was  the  validity  of 
the  act  then  before  the  court.  People  ex  rel. 
Park  Comrs.  v.  Detroit,  28  Mich.  228,  15 
Am.  Rep.  2ir2,  was  an  application  for 
mandamus  to  compel  tbe  city  council  to 
provide  lor  and  order  isBuanca  of  bonds  to 
purchase  lands  for  a  park,  contracted  for 
by  the  commissioners.  In  diacuseing  the 
legislatian  creating  the  park  commission, 
and  manner  of  selecting  its  members,  the 
conclusion  was  reached  that  the  persons 
named  were  appointees  of  the  le^slature, 
I  who  could  not  be  r^^arded  as  representa- 
tives of  the  city  for  the  purpose  propo><ed. 
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ud  the  court  had  no  power  to  aid  i 
Irgal  process,  "becauee,  concerning  ae  it 
doea  the  private  corporate  intereatB  of  the 
citj,  it  [the  board's  action]  haft  been  had 
without  the  conaent  of  the  city  expreisl; 
or  b;  implication  given,"  In  holding  tJiat 
the  commiagioners,  as  appointees  of  the 
le^ilattire,  did  not  then  have  the  power 
to  bind  the  citj  for  an  indebtedDeea  to  pur- 
chasr  land  for  parks,  and  that  cities  have 
tlic  right  to  use  their  own  discretion  in  re- 
gard to  incurring  indebtedness  for  prop- 
erly or  improvements  of  local  concern,  it  ie 
evident,  as  applied  to  the  question  decided, 
tbe  oourt  regarded  a  eity  pack  aa  a  mat- 
tfT  of  private  corporate  interest  of  the  city, 
rather  than  a  public  governmental  activity. 
And  in  Thompson  v.  Moran,  44  Micli.  602, 
7  X.  W.  180,  involving  a  demurrer  to  an 
information  in  the  nature  of  a  quo  war- 
ranto to  inquire  into  respondents'  authority 
to  UKUrp  a  fronchifte  under  which  they  took 
poaaession  of  Belle  Isle  for  the  purpose  of 
improving  it  as  a  public  park,  the  court, 
ffHiceding  in  Domment  relator's  contention 
ihat  the  city  was  acting  in  its  private 
mrporate  opacity,  held,  under  the  author- 
ity conferred  by  statute,  the  right  of  the 
rity  to  take  posseasion  of  and  improve 
kud-i  outside  the  city  limits  as  a  public 
park  was  a  franchise,  saying  in  con- 
clusion r  "It  respondents  usurp  it,  tlioy 
'i^'irrp  a  public  franchise,  public  so  far  at 
i-uncerns  the  city,  which  is  all  that  is  Im- 
portant here." 

It  is  manifest  that  in  these  eases  where 
parks  figure  the  question  of  liability  or 
nonliability  of  the  municipality  for  im- 
puted negligence  in  their  free  maintenance 
f"r  the  public  welfare,  without  compena*' 
tion  for  their  uae  or  pecuniary  benefit  to 
the  city,  was  foreign  to  the  issues  involved, 
nnd,  BO  far  as  appears,  not  advertently 
discTisaed  or  even  mentioned.  That  certain 
fnnctiona  of  municipal  activity  may  be 
governmentftl  for  some  purposes,  and  of 
privHtc  characteri sties  in  others,  is  recog- 
nised. O'Leary  v.  Marquette  Fire  £  Water 
Comre.  79  Mich.  282,  7  L.R.A.  170,  19  Am. 
St.  Kep.  169,  44  N.  W.  608;  Brink  v. 
Grand  Rapids,  144  Mich.  472,  108  N.  W. 
430;  Davidson  v.  Hine,  ISl  Mich.  294, 
16  L.R,A.[N.S.)  675,  123  Am.  St.  Rep.  2«7, 
115  N".  W.  248,  14  Ann.  Gas.  362;  Simpson 
V.  Paddock,  195  Mich.  581,  161  N.  W.  898. 

Counsel's  statement  that  "Michigan  has 
nerer  been,  as  a  state,  in  the  park  busi- 
ness,"  nor  recognized  parks  as  a  matter  of 
"late  concern,  can  be  accepted  as  more  ap- 
plicable to  the  time  when  those  cases  rel- 
ative to  the  Detroit  park  board  were  before 
the  court  than  later.  Michigan,  through 
its  legislature,  has  recognized  the  acqui- 
sition,   improvement,    and    maintenance  of ' 
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free  public  parks  aa  &  goremmeatal  func- 
tion, by  itself  acquiring,  improving,  and 
maiutainiog  at  state  expense,  under  the 
supervision  of  its  appointed  board,  the 
Mackinac  iftland  state  park;  and,  inde- 
pendent  of  the  legislature,  the  people  of 
the  state,  by  adopting  its  present  Consti- 
tution, have  autliorizcd  any  city  or  village 
to  acquire  and  maintain  parks,  even  with- 
out their  corporate  limits,  grouping  them 
with  works  which  involve  public  health 
and  safety.  The  Federal  government  is 
also  in  "the  park  business"  as  a  govern- 
mental function,  and,  whether  they  ije 
Federal,  state,  or  municipal  parks,  tlie 
beneficial  public  purpose  intended  and 
served  by  such  free  recreation  grcunds  for 
the  people,  and  the  resultant  benefits  which 
juatify  their  free  maintenance  at  public 
expense  as  a  governmental  activity,  are  tire 
same,  except  it  be  in  degrees;  and  in  that 
particular  a  comparison  of  the  beneficial 
results  to  tlie  greatest  number  of  people  at 
large,  throughout  tliis  commonwealth,  from 
the  free  use  and  enjoyment  of  Belle  Isle 
city  park  and  Mackinac  island  state  park, 
might  indicate  the  degree  is  not  necessarily 
in  favor  of  the  larger  governmental  unit. 

While,  like  public  sclioola  for  education, 
public  parks  are  primarily  provided  for  the 
recreation,  pleasure,  and  bettei-ment  of  the 
people  within  the  limits  of  the  gorern- 
mental  organizations  which  maintain 
them,  they  are  not,  by  legal  restraint  or 
custom,  or  in  fact,  solely  for  the  beneilt  of 
the  municipality's  own  inhabitants,  but 
when  thrown  open  as  public  parks  the  pub- 
lic generally,  vrithout  distinction,  are  per- 
mitted to  visit  them  and  freely  enjoy  the 
attractions  and  beneflte    gratuitously     of- 

Alang  the  line  of  facilities  which   porks 
afford,   playgrounds    for    healthy    enercise, 
swimming  pools,  bathe,  appliancea  for  man- 
ual training,  and  other  equipment  for  bal- 
anced  physical    and    mental    development, 
with    instructora    as     to    proper     use   OLud 
methods,  are  now  recognised  and  frequent- 
ly adopted  in  the  curriculum  of  our  public 
schools  ae  essentials  of  education  and  sani- 
tation, both  acknowledged  subjects  of  state 
mcern  and  governmental   activity. 
It  is  said,  imputed  negligence  is  a  mat- 
r  of  public  policy,   subject  to  legislative 
^gulation,   and   "it   is   for   the  legislature 
to  determine  how    far,    if    at  all,    a  body 
whose  negligence,  if  it  is  so  called,  is  im- 
puted and  in  no  sense  actual,  shall  be  made 
subject   to   suit  tor   the  misconduct   of   its 
ployees."   O'Leary   v.   Marquette   Fire   £ 
Water  Comrs.  79  Midi.  281.  7  L.R.A.  170, 
19   Am.  St.   Rep.   169,  44  N.  W.   603.     No 
right  of  action  conferred  by  statute  is  ^- 
plic&ble  here.    Tlu  constitutionally  author- 
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ized  tuDctioD  this  municipalitf  was  exer- 
eiaing  was  without  private  gain  to  the 
rorporation  or  to  individuals,  for  purpoeeii 
esMntia,11f  public  aod  of  a  beneficial  char- 
acter, in  furtherance  of  the  common  wel- 
fare, in  harmony  with  the  general  polic; 
of  the  state,  and  was  in  its  nature  a 
governmental  activity,  whether  it  be  put 
upon  the  ground  of  health,  edu  ration, 
charity,  eocial  betterment  by  furnishing 
the  people  at  large  free  advantsges  for 
wholesome  recreation  and  entertainment, 
or  all  of  them. 

Aa  applied  to  public  parka  of  this  na- 
ture, the  fundamental  proposition  of  the 
MaaBBchusetts  rule,  which  tliis  eouri  liu= 
generallj    approved,    is   well    sustained    by 


the  reaaoning  in  the  fallowing  eaaea  and 
those  they  lead  to;  Tindlej  v.  Balem,  13T 
Mass.  17Q,  60  Am.  Rep.  289;  DontAue  v. 
NewburypoTt,  211  Nfus.  581,  &8  N.  E.  1081. 
Ann.  Cas.  1913B,  742;  BoIbUt  r.  Law- 
rence, 225  Mass.  387,  L.R.A.1B17B,  1285, 
114  N.  E.  722;  Blair  v.  Granger,  24  R.  I. 
17,  51  Atl.  1042;  Bittbing  v.  Asbury  Park. 
33  L.R.A.(N.S.l  52,'i,  note;  Park  Comra. 
V.  PrinE,  127  Ky.  460,  105  S.  W.  048; 
Nashville  v.  Bums,  131  Tenn.  281, 
L.R.A.1B15D,  1108,  174  S.  W.  1111;  Harper 
V.  Topelca,  02  Kan.  11,  51  URA.fNA) 
1032,  139  Pac.  1018;  RuBsell  T.  Tacoma,  8 
Waeh.  156,  40  Am.  St.  Rep.  895,  U  Pac. 
605. 
Judgment  is  affirmed. 
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LAWRENCE  ALLERTZ 

LOU  HANKINS 

LEE  BURROUGHS,  Appt. 

{—  Neb.  — ,  166  N.  W.  e08.> 

Master  and  sarrant  —  liability  for  eerr- 
snt'B  act. 

1.  In  an  action  to  hold  a  master  liable 
for  the  act  of  a  servant,  if  the  act  com- 
plained of  is  within  the  scope  of  the  ugt.'iti  h 
employment  the  master  may  be  liable  if 
the  servant  did  the  act  with  a  view  to  the 
service  for  which  he  was  employed.  If, 
then,  the  question  is  whether  the  servant  at 
the  time  had  some  purpose  of  his  own  ajid 
not  connected  with  hia  employment  in  doing 
the  act,  it  becomes  a  question  of  fact  for 
the  jury. 

For  other  cases,  gee  Trial,  II.  O,  9,  in  Dig. 

1-52  N.  a. 
Same  —  assault  by  foreman. 

2.  If  the  employment  of  a  foreman  in  a 
restaurant  includes  the  maintaining  of  de- 
cent order  among  the  waiters  and  employees 
generally,  with  authority  to  discharge  an 
employee  if  necessary  for  that  purpose,  it 
does  not  follow  ttiat  the  scope  of  the  em- 
ployment  includes  corporal  punisbment  or 
personal  violence.  The  employer  wilt  not 
be  liable  for  such  action  on  the  pait  of  his 

Headnotee  by  Sedowiok,  J. 

Note.  ^  The  liability  of  the  master  for 
injuries  indicted  upon  an  employee,  ma- 
liciously or  in  sport,  by  another  employee, 
is  discussed  in  the  notes  to  Medlin  Milt. 
Co.  v.  Boutneel,  34  L.R.A.(K,S.)  109; 
Robinson  v.  Melville  Mfg.  Co.  .'>2  L.R.A. 
{N.S.)  385;  and  Wells  v.  Henderson  Land 
&  Lumber  Co.  L.R.A.IOISA,  118,  and  nee 
references  in  last- mentioned  note  for  anno- 
tations on  related  questions. 
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employee  in   the  absence  of  evidence   Htat 

he  has  directed  or  authorieed  if. 

For  other  cases,  see  Master  and  Servant,  III. 

a,  2.  in  Dig.  1-5S  N.  S. 
Fleadint;  —  aniendment  —  Ume. 

3.  A  pleading  may  be  amended  befor«  or 
after  judgment,  in  furtherance  ot  justice, 
"when  tlie  amendment  does  not  chsagv  aub- 
stantielly  the  claim  or  defense,  by  conform- 
ing the  pleading  or  proceeding  to  the  facts 
proved."  Rev.  Stat.  1013,  g  7712.  ■  If  the 
evidi'nce,  without  objection,  clearly  proved  a 
"claim  or  dpfense,"  tlie  plesjling  will  upon 
appea.1  he  considered  amended  uccordiiigly. 
For  other  rases,  Kee  Pleading,  I.  «,  in  Dig. 

1-5S  y.  a. 

(HMoer,  J.,  dissenta.) 
(February  16,  1018.) 

APPEAL  by  defendant  Burroughs  from  k 
judgment  of  the  District  Court  for  Lao- 
caster  County  in  favor  ot  plaintiS  in  an  ac- 
tion brought  to  recover  damages  (or  person- 
al injuries  alleged  to  have  been  caused  by 
an  assault  upon  him  by  defendant  Hanking. 
Reversed. 
The  facts  are  stated  In  the  oi^nion. 
Messrs.  Hornlnic  &  IiedivlUi,  for  uppel- 

The  master  is  not  responsible  for  the  wil- 
ful acts  of  his  servant  done  without  his  au- 
thority, even  thouijh  done  whU«  engaged  in 
the  master's  busiows. 

Davis  v.  Hought«llin,  33  Neb.  582,  H 
L.R.A.  737,  60  N.  W.  765;  Younkin  v. 
Rorheford.  78  Neb.  531,  107  N.  W.  853,  110 
N.  W.  632;  Smith  v.  Memphis  £  A.  C. 
Packet  Co.  — Tenn.  — ,  1  S.  W.  104;  Golden 
V.  New  bran,  62  Iowa,  69,  35  Am.  Rep. 
257,  2  N.  W.  537;  Crelly  v.  Missouri  *,  K. 
Teleph.  Co,  84  Kan.  IB,  33  L.RA.(N.S.J 
328,  113  Pac.  386,  3  N.  G  C.  A.  854;  Hudaon 
V.  Missouri  K.  &.  T.  R.  Co.  10  Kan.  470; 
Hardeman   t.   Williams,   X60   Ala.   415,   10 
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LJt.A.(N.S.)  eeS,  43  So.  726;  Stephenson  v. 
Southern  P.  Co.  93  Cat.  558,  15  L.K.A.  *75, 
27  Am.  St.  Rep.  223,  29  Pac  234;  Little 
llituni  R.  Co.  v.  Wetmore,  19  Ohio  St.  110, 
2  Am.  Rep.  373;  Williama  t.  Pullman  Pal- 
gee  Car-  Co.  40  L»,  Ann.  87,  8  Am.  St.  Rep. 
513,  3  So.  631;  Ware  t.  Barataria  &  L. 
Canal  Co.  15  La.  169,  35  Am.  Dec.  180;  Kin- 
cade  T.  Chicago,  M.  &  St.  P.  R.  Co.  107  Iowa, 
DS2.  78  N.  W.  688.  6  Am.  N(«.  Hep. 
64;  GalveaWn,  E.  &  8,  B,  Co.  t.  Currie, 
ino  Tei.  138,  10  L.R.A,(N,S,)  387,  96  S. 
W.  1073;  Dolan  v.  Hubinger,  100  Iowa,  408, 
m  N.  W.  614,  6  Am.  Neg.  Rep.  -'iOfi;  Holler 
V.  Ros-a,  «8  N.  J.  L.  324,  59  L.R.A.  943.  98 
Am.  St.  Rep.  546,  53  Atl.  472;  Waaler  t. 
Great  Northern  R.  Co.  18  S.  D.  4;i0,  70 
LR.A.  733,  112  Am.  St.  Rep.  79J,  100  N. 
W.  1097,  17  Am.  "Seg.  Rep.  1131;  Meehan  v. 
Morewood,  62  Hun,  568,  5  N.  Y.  Supp.  710; 
Cobb  T.  Simon,  124  Wis.  487,  102  N.  W. 
891;  Coodloe  V.  Memphis  i  C.  K.  Co.  107 
Ala.  233,  29  L.R.A.  729,  34  Am.  St.  Rep.  87, 
18  So.  1S6;  Jones  t.  St.  Louis,  N.  &  P. 
Packet  Co.  43  Mo.  App.  398;  Oabrielaon  v, 
Waydell,  135  K.  Y.  1,  17  L.B.A.  228,  31 
Am.  St.  Rep.  793,  31  N.  E.  989;  Fraser  v. 
Froeman,  43  N.  Y.  568.  3  Am.  Rep.  740; 
Jolly  V.  DooHtUe,  189  Iowa,  658,  149  N.  W. 
»M;  ETcrs  T.  Krouae,  70  N.  J.  L.  653,  66 
I..R.A.  502,  58  Atl.  181,  16  Am.  Neg.  Rep. 
S'3;  Everingham  v.  Cliicago,  B.  ft  Q.  R.  Co. 
Wt  Towa.  862,  127  N.  W.  1009,  Ann.  Caa. 
1912C,  848. 

\^'heTever  negligence  la  an  imue  it  muat  be 
■hown  to  be  the  proximate  cause  of  the  in- 
jury complained  of,  and  nhero  negligence  ot 
a  matter  in  selecting  incompetent  fellow 
■errants  is  the  basis  of  the  action.  It  must  be 
■hown  that  the  negligence  was  the  proximate 

Albrecht  t.  Morris,  91  Neb.  442,  136  N. 
W.  48;  Gulf  C.  4  S.  F.  B.  Co.  t.  Williams, 
-  Tex.  Civ.  App.  — ,  38  8.  W.  067;  Fordyca 
T.  Yarbrough,  1  Tex.  Cif.  App.  260,  21  S. 
W.  421. 

Since  the  plaintiff's  own  evidence  conclu- 
eively  shows  that  he  knew  ot  the  character 
of  HanVins  all  the  time,  he  fails  to  make 
cH't  his  case,  and  defendant  is  not  obliged 
tu  plead  assumption  of  risk. 

White  T.  Lewiston  4  Y.  Frontier  R.  Co. 
94  App.  Div.  4,  87  N.  Y.  Supp,  801;  Greeley 
t.  Foster.  32  Colo.  202.  75  Pac.  351;  Yazoo 
4  if.  Valley  R.  Co.  v.  Woodruff,  98  Miss.  36, 
i3  So.  687,  57  So.  914;  McMurtry  v.  Louis- 
ville, N.  O.  &  T,  R.  Co.  67  Miaa.  601,  7  So. 
411,  i  Am.  Neg.  Cas.  308;  Taylor  v.  Prairie 
PcK'iie  Phosphate  Co.  61  Fla.  455,  64  So. 
!"0I;  Fverinoham  r.  Chicago,  B.  4  Q.  R.  Co. 
14S  lown.  662,  127  N.  W.  1009,  Ann.  Cas. 
1912C,  848. 

Hesers.  O.  J.  CampbeU  and  H.  R. 
Jjiliony  for  appellee. 


UE.A.1918F. 


Spclffuicfe,  J.,  delivered  the  (pinion  of 
the  court: 

The  defendant  Burroughs  was  the  pTO< 
prietor  of  a  restaurant  in  the  city  of 
Lincoln.  The  plaintiff  and  the  defendant 
Hankins  were  in  his  employ  In  the  restau- 
rant. The  plaintiff  brought  this  action  in 
the  district  court  for  Lancaster  county 
against  Hankins  and  Burrottghs  jointly  to 
recover  damages  alleged  to  have  been  caused 
by  an  assault  upon  him  bf  the  defendant 
Hankins.  Be  recovered  a  judgment  against 
both  of  the  defendants,  and  the  defendant 
Buiroughe  baa  appealed. 

Tlie  defendant  Hankins  contends  that  ho 
acted  in  self-defense  only,  and  that  the 
plaintiff  was  responsible  for  his  own  in- 
juries. As  Hankins  is  not  a  party  to  this 
appeal,  that  question  is  not  diacuased  in  the 
briefs,  and  it  is  assumed  tor  the  purpose  of 
this  decision  that  Hankins  assaulted  tiM 
plaintiff,  and  that  the  evidence  juetifles  tlie 
recovery  against  him.  The  plaintiff  iuiiist^ 
that  although  Burroughs  was  not,  at  the 
time,  in  the  room  where  the  assault  occurred, 
he  is  liable  for  the  acts  of  Hankins  under 
the  circumstancea  Hankins  was  foreman 
for  the  defendant  Burroughs,  and,  in  Bur- 
roughs' absence,  bad  charge  of  the  business 
and  control  of  Uie  employees.  He  also  acted 
as  cook,  and  plaintiff  was  one  of  the  waiters. 
The  difficulty  between  Hankins  and  the 
plaintiff  arose  from  the  manner  of  the  lat- 
tei;'8  service  of  some  of  the  patrons  of  the 
restaurant.  It  is  alleged,  and  we  assume 
the  jury  was  justifled  by  the  evideni:e  in 
finding,  that  Hsjikins  rebuked  the  plaintiff 
for  his  manner  of  performing  the  service, 
and,  in  anger  and  without  cause,  threw  some 
article,  whicb  was  for  use  in  the  business,  at 
plaintiff,  which  cauaed  the  plaintiff's  in- 
juries. It  is  suggested  in  the  brief  that  Bur- 
roughs anticipated  such  conduct  on  Hankins' 
part  and  encouraged  it,  but  the  evidence 
wholly  fails  to  warrant  such  a  suggestion. 
It  is  contended  that,  after  the  trouble.  Bur- 
roughs took  the  view  that  the  plaintiff  was 
at  fault,  and  attempted  to  protect  Hankins 
from  prosecution  or  trouble  on  account 
thereof,  but  this  evidence  has  no  tendency  to 
show  that  anything  that  Burroughs  did 
could  have  been  considered  to  have  been  the 
cause  of  the  assault.  The  questions  princi- 
pally discussed  in  the  briefs  are:  First, 
whether  ibe  act  of  Hankins  in  making  this 
assault  was  within  the  scope  of  his  employ- 
ment or  so  connected  with  his  duties  as  to 
make  his  tonployer  responsible  for  his  acta; 
and,  second,  whether  Burroughts  knew  that 
Hankins  was  quarrelsome  and  vicious  to 
such  an  extent  as  to  make  him  a  dangerous 
man  in  his  position  as  foreman,  and  so  wa« 
'  guilty  of  negligence  in  contintUng  him.  In 
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Bucli  employment,  which  was  the  proximate 
-oauBe  of  the  plaiatiU'e  injury. 

Upon  the  ttrtt  question  the  plaintiff 
quotes  from  the  note  in  Goodloe  v.  Memphis 
&  C.  R.  Co.  107  Ala.  283,  18  So.  166,  29 
URA.  720,  54  Am.  St.  Rep.  80 :  "Whether 
a  servant  did  a  tortioua  act  with  a  view  to 
his  roaster's  serviee,  or  to  serve  a  purpose  of 
his  own,  is  a  question  of  fact  for  the  jury." 

\^'hen  the  act  complained  of  ia  within  the 
Hcopc  of  the  agent's  employment,  the  master 
may  be  liable  if  the  servant  did  the  act  with 
H  vieiv  to  the  service  for  wliich  he  was  em- 
ployed, although  the  master  would  not  be 
liable  if  the  servant  at  the  time  had  some 
purpose  of  his  own,  and  not  connected  with 
his  employment,  in  doing  the  act;  and,  when 
the  question  depends  upon  the  purpose  and 
intention  of  the  servant,  it  becomes  a  ques- 
tion of  fact  for  the  jury.  And  the  statement 
quoted,  under  such  circum stances,  would  be 
accurate.  A  more  complete  statement  and 
one  of  more  gi!neral  application  is  found  in 
the  quotation  from  Nelson  Business  College 
Co.  T.  Uo;d,  80  Ohio  St.  448,  48  L.R.A. 
314,  71  Am.  St.  Rep.  729,  54  N.  E.  471: 
"In  an  action  seeking  to  hold  the  master  !ia- 
hle  for  an  act  of  his  servant,  which,  from  its 
nature,  ia  within  his  employment,  the  ques- 
tion is  whether  it  was  in  fact  done  in  the 
performance  of  his  service  to  his  master,  or 
was  dofie  wholly  for  the  purpose  of  injuring 
the  plaintifT,  and  none  other,  that  question 
mnst  be  determined  by  the  jury." 

And  this  quotation  suggests  the  vital 
question  in  this  case.  Was  the  act  of  Han- 
kins  in  assaulting  this  plnintllT,  "from  its 
nature  within  hia  employment?"  If  the  na- 
ture and  quality  of  the  act  are  clearly 
shown,  without  dispute,  in  the  evidence,  the 
court  must  so  determine,  and  not  submit 
that  question  to  the  jury.  When  Burroughs 
authorized  Hankins  to  act  as  foreman  in  Iiis 
husinesB,  he  gave  him  such  authority  over 
the  persons  there  employed  as  be  himself 
would  possess  under  the  same  circumstances. 
It  is  said  that  Hankins  had  authority  to 
direct  the  action  of  the  employees,  to  rebuke 
them  for  misconduct,  and  even  to  discharge 
them  from  the  employment  altogether.  If 
the  evidence  would  justify  the  finding  of 
such  authority  reposed  in  Hankins,  it 
would  not  follow  that  he  was  authoriKSd  to 
commit  violent  assaults  upon  the  employees, 
or  that  he  was  i-mployed  with  a  view  to  any 
such  conduct  on  bis  part.  In  some  cases,  as 
in  the  employment  of  a  street  car  conductor, 
the  Bwijie'  of  the  employment  necessarily  in- 
cludes the  proper  use  of  force  under  some 
circumstances.  If  a  drunken  rowdy  so  con- 
ducts himself  as  to  become  dangerous  to  the 
passengers,  it  may  become  necessary  to  fe- 
move  him  from  the  car,  and.  in  such  case,  to 
use  necessary  and  proper  force  for  that  pur- 
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pose  is  within  the  scope  of  the  conductor's 
employment,  so  that  his  employer  would  be 
liable  for  a  misuse  of  force  or  for  tinnecef 
sary  violence.  There  is  some  evidence  that 
this  foreman  was  eipected  to  maintain  de- 
cent order  in  the  regtaurant,  and  that  he 
might  even  discharge  an  employee  if  neeea- 
sary  for  that  purpose.  But  there  is  no  evi- 
dence in  this  record  that  would  justify  the 
finding  that  to  use  corporal  punishment,  or 
personal  violence,  was  within  the  scope  of 
his  employment.  Indeed,  the  prc^rietor 
himself  had  no  such  function,  and  could  not 
delegate  such  powers. 

There  is  some  evidence  that,  upon  a  form- 
er occasion,  Hankins  and  another  employee 
had  had  dilficultj,  which  possibly  resulted  in 
blows,  and  that  Hankins  was  still  retained 
in  the  employment,  but  this  fact  of  itself  is 
not  sufficient  to  establish  contemplating  any 
such  action  on  the  part  of  Hankins,  or  any 
reason  to  suppose  that  it  would  be  repeated. 

There  is  evidence  from  which,  perhaps, 
it  might  be  inferred  that  Hankins  was  a 
quarrelsome  man — ho  much  so  that  it  might 
possibly  be  considered  dangerous  to  place 
him  in  such  a  position.  If  the  evidence 
shows  that  Burrou^s  was  aware  of  this 
fact,  it  is  much  more  clearly  proven  that 
this  plaintiff  was  also  aware  of  Hankins' 
disposition  and  practices.  The  plaintiff  con- 
tends that  Burroughs  is  not  now  in  a  posi- 
tion to  avail  himself  of  the  defense  of  as- 
sumption of  risk  on  the  part  of  plaintiff, 
because  that  defense  was  not  pleaded  in  bis 
answer.  The  statute  (S  7712,  Rev.  Stat. 
1913)  provides;  "The  court  may  either  be- 
fore or  after  judgment,  in  furtherance  of 
jTiatice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process,  or  proceedings. 
.  .  .  when  the  amendment  does  not  change 
substantiKlly  the  claim  or  defense,  by  con- 
forming the  pleading  or  proceeding  to  the 
facts  proved." 

It  has  been  the  settled  practice  in  this 
state  that  "Where  the  ends  ot  justice  seem 
to  demand  it,  leave  will  be  given  in  the  su- 
preme court  to  amend  a  petition  so  as  to 
fully  state  the  cause  of  action."  Humphries 
V.  SpafTord,  14  Neb.  488,  16  N.  W.  911. 

The  statute  quoted  evpressly  applies 
"when  the  amendment  does  not  change  Buh- 
stentially  the  claim  or  defense."  and  the 
same  rule  must  necessarily  be  applied  to 
both  "claim  or  defense."  The  plainlifTs  own 
evidence  shows  that  he  was  familiar  with 
the  character  and  conduct  of  Hankins,  and 
still  continued  in  the  employment  without 
making  any  objection  or  complaint  to  the 
defendant  Bur  rough  a.  He  cannot,  there- 
fore, avail  himself  of  this  supposed  negli- 
gence on  the  part  ot  Burroughs. 

The  plaintiff  has  entirely  failed  to  prove 
his  cause  of  action  against  the  defendant 
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Letton  and  1 


',  JJ.,  not  sitting. 


Hamcr,  J.,  dissenting: 

In  the  majority  opiaion  it  is  Baid:  "It  ts 
■sanmed  for  the  purpose  of  this  decision 
that  Hankina  assaulted  the  plaintiff,  and 
that  the  evidence  justifies  the  recovery 
■jTainst  liim." 

It  is  further  said  :  "It  is  alleged,  and  we 
a!<sunie  the  jury  was  justified  by  the  evi- 
dence in  fladin;;  that  Hankine  rebuked  the 
plaintiff  for  his  manner  of  performing  the 
r^rvice,  and,  in  anger  and  ivithout  cause, 
threw  some  article,  which  was  for  ive  in  the 
business,  at  plaintiff,  which  caused  the 
plaintiff's   injuries." 

The  majority  opinirai  takes  the  view  that 
the  evidence  fails  to  warrant  the  suggea- 
tioQ  in  plaintiff's  brief  that  Burroughs  an- 
ticipated Hankine'  conduct.  Wlicther  the 
act  of  Hankina  was  within  the  scope  of  his 
employmeDt  is  an  important  question,  to 
be  be  ascertained  from  tlie  evidence.  It  is 
also  important  whether  Burroughs  knew 
thiit  Hankina  was  quarrelsome  and  accus- 
tomed to  treat  men  with  violence,  who  were 
under  liis  direction  in  the  restaurant. 
These  questions  were  for  the  jury  and,  as  I 
Ibink,  from  an  examinHtion  of  the  evidence, 
were  probably  rightly  determined.  The 
jury  found  for  the  plaintiff. 

Let  IIS  first  examine  the  evidenee  and  see 
whether  Uankins  had  the  support  of  his 
smployer  Burroughs,  in  the  supervision 
vhich  he  attempted  to  exercise,  and  in  the 
discipline  he  undertook  to  administer. 
Hankina  appears  to  h&ve  slapped  a  maa 
usmed  Bradley,  and  to  have  thrown  him 
under  the  stairway,  Bradley  seems  to  have 
been  a  very  small  man.  Burroughs  seems 
to  have  known  about  it,  because  Bradley 
csDte  out  into  the  dining  room  with  his 
head  bleeding.  Burrou^s  appears  to  have 
been  in  the  house  at  that  time.  John  Down- 
ing was  an  old  man  and  a  helper.  Hankins 
'got  hold  of  him,  jerked  hie  apron  off 
threw  him  out  of  the  door,  and  threw 
apron  after  him."  The  witness  thinks  that 
Burroughs  was  around  the  restaurant  at 
that  time.  The  ivituess  seems  to  have 
thought  that  Hawkins  was  violent.  "I 
him  sLun  thinss  around  there.  One 
stance,  I  seen  him,  an  old  gentleman  there 
by  the  name  of  Colonel  that  was  working. 
He  slammed  his  knife  down  on  the  plat- 
form, and  scared  the  old  man,  and  he 
jniDped  over  against  a  barrel."  The  old 
man  claimed  that  he  ruptured  himself,  and 
the  witness  saw  him  after  that  whan  "he 
was  bandaged  up."  The  witness  recites 
that  "the  old  Colmel  was  washing  dishes 
thera,  and  did  not  hear  very  well.    Lou  hol- 
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lered  o\'er  after  him  for  some  dishes  or 
something  and  the  old  man  did  uoi  av^tu 
to  pay  any  attention  to  him,  and  he  [llau- 
kinsj  threw  the  ribs  that  was  cut  off  tlio 
rest  of  the  piece  at  the  oM  gentleman,  and 
'ent  through  the  window  open  riglit 
above  his  head  where,  if  he  had  straijiht- 
ened  up,  he  would  have  been  hit."  The  wit- 
as  says  that  Burrougha  had  to  put  the 
ndow  in,  and  that  "he  knew  that  Lou 
broke  it;  that  is  all."  The  witnesa  testified 
that  he  had  heard  these  assaults  discusaed 
in  Burroughs'  hearing;  "it  would  be 
amongst  ourselves,  in  hearing  distance." 
It  does  not  appear  that  Burrougha  found 
fault  with  Hankins  for  making  these  as- 
saults. He  seems  to  have  been  violent  in 
his  conduct.  The  witness  saw  him  "kick 
the  meat  block  out  of  the  house."  Then  he 
picked  up  the  beefsteak  "and  threw  it  on 
the  range."  Hankins  assaulted  W.  A.  Hes- 
kett.  Heskett  testified  that  he  had  a  con- 
versation with  Burroughs  immi^diately  after 
the  assault.  Heskett  asked  him  if  he 
(Heskett)  should  work.  "He  aajs,  'You 
stay  here  Until  I  coma  up,'  and  he  went 
down  stairs,  and  when  he  came  up  I  went 
back  in  the  kitchen,  and  he  aaya,  '1  want 
you  fellows  to  forget  about  this.'  "  It  ap- 
pear a  that  Heakett  wanted  to  know  who 
should  pay  for  the  dishes  that,  were  broken 
when  Hankins  and  Heskett  had  an  affray. 
The  plaintiff  offered  to  show  that  Han- 
kins paid  for  all  the  dishes  that  were  broken 
that  time,  amounting  in  value  to  $3.  There 
was  an  objection,  which  was  sustained.  The 
money  appears  to  have  been  paid  to  the  de- 
fendant Burroughs.  If  admitted,  this 
would  h«ve  shown  that  Burroughs  knew 
something  of  Hankina*  disciplinary  ten- 
dencies. 

Burroughs   testified: 

Why,  he  [Hankina]  was  in  charge  of  my 
kitchen;  in  charge  of  everybody  that  was  in 
that  kitchen  any  time  and  all  the  time, 
Q.  Now  this  man  Hankins,  according  to 
your  Byst«m  there,  had  charge  ol  everyone 
connected  with  that  kitolienl 
A.  Yes,  etr. 

The    altercation    between    Hankins    and 
Allertz  arose  over  the   bringing  out  of.  an 
order  for  spinach.    Burroughs  seems  to  have 
wanted   Allerts  to  bring  out  the   spinach. 
Q.  And  Hankins  wanted  it  brought  out? 
A.  We  both  wanted  it  brought  out 
Q.  And  it  was  over  the  bringing  out  of 
that  order  that  the  altercation  arose  be- 
tween Allertz  and  Hankina  I 
A.  Tee,  sir. 

Burroughs  seems  to  have  paid  a  hoH- 
pttal  bill  of  (1.60  at  St.  Elizabeth  Hospital. 
He  also  seems  to  have  paid  94  for  a  back 
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to  convey  his  wife.  That  these  violent  ei- 
liibitiotiB  of  temper  could  have  gone  on 
without  Burroug1i9  knowing  it  eeeniB  un- 
reasonable. 1  think  the  evidence  clearly 
HhowB  that  Burroughs  koew  that  Hankina 
was  violent,  and  Hankina  appears  to  have  i 
justified  the  conclusion  of  the  jury.  I  am 
not  quite  sure  that  the  evidence  warrants 
the  conclusion  that  Burroughs  anticipated 
that  Hankins  would  administer  the  clias- 
tisement  which  he  did  administer  to  the 
plaintifT.  Of  course  he  could  not  justify  the 
defendant  Hankins  in  throwing  a  bowl  at 
the  pi  a  in  ti  IT  and  breaking  hie  skull,  or 
otherwise  injuring  him.  Hankins  waa 
probably  very  efficient,  and  appears  to  have 
entertained  strong  ideas  touching  his  right 
to  administer  chastisement  to  the  waiters 
1)7  the  exercise  of  personal  violence.  The 
evidence  appears  to  show  that  he  had,  on 
several  former  occasions,  asserted  his  phys- 
ical superiority  on  behalf  of  his  employer. 
Id  the  majority  opinion  there  is  no  ef- 
fort to  justify  the  conduct  of  Hankins,  aud 
It  Is  contended,  apparently,  that  because 
the  plaintiff  knew  Hankins'  violent  char- 
acter, that  therefore  he  assuffied  the  risk. 
It  is  said  in  the  opinion:  "The  plaintitT's 
own  evidence  shows  that  he  was  familiar 
with  the  character  and  conduct  of  Hankins, 
and  still  continued  in  the  employment  with- 
out making  any  objection  or  complaint  to 
the  defendant  Burroughs,  He  cannot,  there- 
fore, avail  himself  of  this  supposed  negli- 
gence on  the  part  of  Burroughs." 


Whatever  this  may  meao,  it  U  not  suf- 
Hcient  justiHcation  of  the  conduct  of  Bur- 
rougha  in  keeping  this  sort  of  a  man  in 
his  employ.  He  ou^t  not  to  be  allowed  to 
do  so  without  paying  the  damage  which  the 
plaintiff  sustained.  "Where,  in  an  action 
at  law,  the  evidence  is  conflicting,  it  is  not 
the  province  of  this  court  to  eivnine  it 
further  than  to  see  that  there  is  sufficient 
[evidence]  to  justify  the  condUBion 
reached."  Young  v.  Kinney,  S6  Neb.  131, 
122  N.  W.  679.  That  the  judgment  should 
not  be  set  aside,  see  Omaha  v.  Houlihan, 
72  Neb.  328,  100  N.  W.  415;  Shirley  t,  ilin- 
den,  84  Neb.  644,  121  N.  W.  431 -,  Tillaon  v. 
Holloway,  "94  Neb.  835,  143  N.  W.  939; 
First  Nat.  Bank  v.  Hedgecock,  87  Neb.  220, 
127  N.  W.  171;  Roden  v.  Williams,  1IX> 
Keb.  46,  L.R.A.1917A,  416,  138  N.  W.  36"; 
Dohner  v.  Barr,  100  Neb.  172,  158  fJ.  W. 
965;  Mundy  v.  Meyer,  100  Neb.  2B6,  ISO 
N.  W.  404;  Shapiro  v.  Omaha  &  C.  B. 
Street  R.  Co.  100  Neb.  452,  160  N,  W.  836. 
Holmvig  V.  Dakota  County,  90  Neb.  576. 
134  N.  W.  IBB;  Smith  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  99  Neb.  718,  157  N.  W.  622. 
The  district  judge  seems  to  have  careful- 
Ij  and  fairly  submitted  the  case  to  the  jury 
upon  a  conflict  of  testimony,  and.it  Beems 
that  the  verdict  ought  not  to  be  disturbed, 
and  that  the  judgment  of  the  Distriet 
Court  should  be  affirmed. 

Petition  for  rehearing  denied. 
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STATE  OK  ARKANSAS  FOR  THE  L'SE 
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BANK  OF  COMMERCE. 

(_  Ark.  ~,  202  S.  W.  834.) 

Bank  —  payment  of  check  on  forR«d  tn- 
dorsempnt  —  effect. 

Payment  of  a  check  on  a  forged  indorse- 
ment does  not  constitute  an  acceptance  of 
it  in  favor  of  the  payee  so  as  to  entitle  him 
to  maintain  an  action  on  the  instrument 
against  the  drawee. 
For  other  cosm,  see  Banka,  FV.  a,  S,  b,  (i), 

tn  XHg.  1-S2  N.  S. 

(April  IS.  1918.) 


f  the  Circuit  Court  for  Pulaski  Conn- 
ing a  demurrer  to  a  complaint  to 


ty  B 

Note.  —  The  right  of  a  bolder  of  a  check  i 
In  maintain  an  action  thereon  against  the 
bank  is  treated  in  the  annotation  follow- 
ing  Ballard  v.  Home  Nat   Bank,   L.R.A.  | 
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recover  the  amount  of  a  forged  cheek  r1- 
leged  to  have  been  wrongfully  paid  by  the 
defendant  bank.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  D.  Arbuckle,  Attorney 
General,  nad  T.  W.  Campbell,  Assistant 
Attorney  Oeno'al,  for  appellant; 

A  bank  must  ascertain  at  its  own  peril 
that  the  person  presenting  a  check  drawn 
upon  such  bank,  to  it  for  payment,  is  au- 
thori£ed  to  receive  the  money  thereon,  and 
that  the  indorsemeot  upon  the  check  so 
paid  by  the  bank  has  been  made  by  the  real 
payee  named  in  the  check  or  by  aomeonc 
duly  authorized  hy  such  payee  to  execat« 
such  indorsement  for  him;  and.  if  th«  in- 
dorsement be  forged  or  the  bank  pay  the 
m(»iey  to  one  other  than  the  payee,  the 
bank  is  liable,  either  to  tlie  drawer  of 
the  check  or  to  the  payee,  for  the  amount 
wrongfully   paid   upon   the   forged   indorse- 
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5  R.  C.  L.  666j  7  C.  J.  p.  «3;  g  • 
Zane,  BMika  £  Bkg.  Sg  14S,  147;  Mor*e, 
Hnnkfl  i  Bkg.  5th  ed.  g  474 ;  Magee,  Banks 
A  Bkg.  2d  «d.  p.  3C1;  2  Dan.  Neg.  Inat. 
J  IGS3;  Johnson  v.  First  Nat  Bank,  6 
Hun,  124;  Seventh  Nat.  Bank  v.  Cook,  73 
Pa.  483.  13  Am.  Sep.  7S1;  Millard  t.  Na- 
tional Bank,  3  UjtcArth.  64;  McFadden  v. 
Follrath,  114  Minn.  83,  37  L.R.A.(N.S.) 
201.  130  N.  W.  642;  Jacbaon  v.  Natioaftl 
Baiik,  92  Tenn.  154,  18  LR.A.  683,  38  Am. 
.St.  Rep.  81,  20  S.  W.  802;  BriHt«l  Knife 
Co.  V.  First  Nat.  Bank,  41  Conn.  421,  19 
Am.  Rep.  517;  Vaubibl>er  v.  Bank  of  louiei- 
ana,  1^  La.  Ann.  488,  74  Am.  Bee.  442; 
i'armer  v.  People's  Bank;  100  Tenn.  187, 
47  S.  W.  234:  Pickle  v.  Muae  (Pidcle  v. 
People's  Nat.  Bank)  88  Tenn.  380,  7  L.RjI. 
93,  17  Am.  St  Rep.  BOO,  12  S.  W.  910; 
Graham  v.  United  Bta.teB  Saving  Inst.  46 
Mo.  188:  Dispatch  Printing  Co.  t.  National 
Bank,  lOD  Minn.  440,  60  L.R.A.(N.S.)  74, 
124  N.  W.  236;  Colnmbia  Mill.  Co.  v. 
National  Bank,  62  Minn.  224,  63  N.  W. 
lOGl;  William  Deering  k  Co.  v.  Kelso,  74 
Minn.  41,  73  Am.  St.  Re]>.  324,  76  N.  W. 
7n2;  Soge  T.  Burton,  84  Him,  267,  32  N.  Y. 
t^upp.  1122;  Goodell  v.  T.  M.  Sinclair  k  Co. 
112  ni.  App.  504;  KnoxviUe  Water  Co.  v. 
EAst  Tcnnojgee  Nat  Bunk,  123  Tenn.  384, 
131  S.  W.  447;  Seiimidt  v.  Garfield  Kat. 
Bank,  04  Hun,  298,  19  N.  Y.  Supp.  252; 
Kimbro  v.  First  Nat  Bank,  1  MacArth. 
415;  Brown  T.  People's  Nat.  Bank,  170 
Mich.  41«,  40  L.R.A.(N.S.)  667,  136  N. 
W.  006:  Burstein  v.  People's  Trust  Co.  143 
App.  DiT.  165,  127  N.  Y.  fiiupp.  1062;  Dodge 
V.  National  Exch.  Bank,  20  Ohio  St.  234, 
S  Am.  Rep.  648;  First  Nat.  Bank  v.  Pease, 
168  111.  40,  48  N.  E.  180;  Michie,  Banks  & 
Bkg.  p.  1216;  Van  Schanck,  Bank  Checks, 
114;  Commercial  Nat.  Bank  v.  Lincoln 
Fuel  Co.   67   111.  App,   166. 

^leasrs.  Morris  H.  Cobn  and  Louis  H. 
Colin,  for  appellee: 

The  payee  of  a  clieck  or  draft  whose 
indorsement  nas  forged,  after  payment  by 
the  bank  upon  which  it  was  drawn,  upon 
t't.-h  forged  indorsement,  cajuot  maintain 
au  action  against  the  drawee  to  recover 
the  amount  of  it. 

Sims  V.  American  Nat.  Bank,  08  Ark.  1, 

135  S.  W.  358;  First  Nat.  Bank  t.  Whit- 
man, 94  V.  B.  343,  24  L.  ed.  229;  Blyria 
SaT.  A  Bhg.  Co.  v.  Walker  Bin  Co.  92  Ohio 
St.  406.  L.R.A.  1018D,  438,  111  N.  E.  147. 
Ann.  Caa.  m7D,  10fi6;  Ballard  v.  Home 
Nat.  Bank,  ftl  Kan.  91,  L.ItA.l»l«C,  184, 

136  Pac.  93S;  Btqjen  ConuniMloo  Co.  v. 
FsTmers'  Bank,  100  Ark.  S37,  140  S.  W. 
992. 
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Smith,  J.,  ddiiered  the  opinion  of  the 

The  complaint  in  this  cause  contained 
the  following  allegations: 

"That  on  November  27.  1919,  Landsuer 
Brothers  Cotton  Company  of  Little  Rock, 
Arkansas,  executed  its  chtck  upon  the  de- 
fendant, the  Bank  of  Commerce,  in  the  sum 
of  16,000  payable  fo  the  order  of  the  Arkan- 
sas State  Penitentiary,  said  check  being  in 
part  paymoit  of  certain  cotton  sold  to  the 
said  Landauer  Brothers  Cotton  Company 
by  the  state  board  of  penitentiary  and  re- 
form school  commissioners;  that  on  said 
date  said  check  was  delivered  by  said  Land- 
auer Brotliers  Cotton  Company  into  the 
bands  of  R.  G.  Anderson,  who  was  at  that 
time  the  clerk  of  the  said  state  board  of 
penitentiary  and  reform  school  commis- 
sioners; that  on  said  date  the  said  R.  O. 
Anderson,  wholly  without  any  authority  or 
right  BO  to  do,  indorsed  said  check  and 
preaentsd  it  to  the  defendant,  the  Bank  of 
Commerce,  and  the  said  defendant  then  and 
there  wrongfully  and  without  nny  right  or 
authority  whatsoever  paid  to  the  said  B.  G. 
Anderson  the  VofiQO  in  cHsh,  and  then  and 
there  charged  said  check  against  the  ac- 
count of  the  said  drawers  thereof,  the  said 
Landauer  Brothers  Cotton  Company. 

"That  the  said  B.  O.  Anderson  wholly 
failed  to  pay  over  the  said  (6,000  or  any 
portion  thereof  to  the  state  hoard  of  peni- 
tentiary and  reform  school  comraiseiooers, 
or  to  the  state  treasurer,  but  that  the  said 
Anderson  appropriated  said  money  to  his 
own  use;  that  the  said  state  board  of  peni- 
tentiary and  reform  school  commissioners 
and  the  state  of  Arkansas  have  wholly 
failed  to  receive  any  portion  of  said  money. 

"That  the  said  indorsement  of  said  check 
by  the  said  Anderson  was  a  forgery;  that 
the  said  Anderson,  as  clerk  of  the  said 
board,  was  not  empowered  or  anthorlzed 
by  law  to  indorse  said  check  nor  to  receive 
the  money  thereon,  nor  was  the  said  An- 
derson authoriaed  by  the  said  board  nor  aiiy 
member  thereof  to  indorse  said  cheek  nor 
to  receive  the  money  thereon;  that  by  rea- 
son of  the  premises  aforesaid,  the  plaintiff, 
the  state  of  Arkansas,  for  the  use  of  the 
Arkansas  State  Penitentiary,  is  entitled  to 
recover  from  the  said  defendant,  Bank  of 
Commerce,  the  said  sum  of  $6,000,  to- 
gether with  interest  thereon  at  8  per  cent 
per  annum  from  November  27,  I»l«." 

A  demurrer  to  this  complaint  was  sus- 
tained, and,  the  state  having  elected  to 
stand  upon  the  complaint,  the  cause  was 
dismissed,  and  this  appeal  has  been  proae- 

Counsel  for  the  state  concede  tliat  Uie 
point  In  issue  was  decided  by  this  court  in 
the  case  of  Sima  t.  American  Nat.  F 
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98  Ark.  1,  135  6.  W.  356.  It  ia  argued, 
however,  that  the  opinion  in  that  case,  in 
so  lar  as  it  appears  to  be  deciaive  of  the 
point  at  issue  in  this  caei',  is  dictum.  The 
point  decided  in  the  Sims  Case  was  respon- 
bIto  to  the  following  question  asked  in  the 
opinion:  "Can  the  payee  of  a  check  or 
draft  whose  indorsement  was  forged,  after 
payment  by  the  bank  upon  which  it  was 
drawn,  upon  such  forged  indorsement, 
maintain  an  action  against  the  drawee  to 
recover  tiie  amount  of  itt" 

The  court  treated  tliat  question  as  stat- 
ing the  point  there  in  issue,  and  made  its 
answer  to  tliat  question  decisive  of  tiie 
facts  of  that  case.  Therefore,  the  answer 
to  this  question  cannot  l..e  treated  as  dic- 
tum. Tlie  court  recognized  the  question 
as  one  of  first  impression  in  this  court, 
and  after  a  review  of  the  authorities,  as  is 
indicated  both  by  tlie  opinion  itseJf  and  the 
abstract  of  the  briefs  filed  in  that  case, 
took  a  position  baaed  upon  the  decision  of 
the  Supreme  Court  of  the  United  States 
in  the  case  of  First  Nat.  Bank  v.  Whitman, 
M  U.  S.  .343,  24  L.  cd.  229.  The  case  cited 
and  relied  upon  presents  the  exact  question 
which  we  have  here,  and  this  court  quoted 
witJt  approval  the  following  language  from 
tJiat  case;  "We  think  it  is  clear,  both  upon 
principle  and  authority,  that  the  payee  of 
a  check,  unaccepted,  cannot  maintain  an 
action  upon  it  against  the  bank  on  which 
it  is  drawn." 

The  doctrine  of  the  Sims  Case,  supra. 
was  reaffirmed  by  this  court  in  the  ease  of 
Rogers  Commission  Go.  v  Farmers'  Bank, 
100  Ark.  637.  140  S.  W.  0»2,  where  it  was 
said  "that  the  giving  of  a  clieck  upon  n 
bank  is  not  an  assignment  of  the  amount 
of  it  to  the  payee,  upon  which  he  can  bring 
a  suit  against  the  bank  for  its  payment; 
there  bein^f  no  privity  between  the  drawee 
bank  and  the  holder  of  the  check,  until 
acceptance   by    it.'' 

The  point  tliere  decided,  under  the  facts 
of  that  case,  cannot  be  said  to  be  dictum. 

The  opinion  of  this  court  in  the  Sims 
Case  is  vigorously  assailed  hy  learned 
coiiiiHcl  for  the  state  upon  the  ground  that 
this  doctrine,  as  applied  tu  the  facts  of  that 
case,  is  dictum,  and  it  is  also  assailed  upon 
the  ground  that  it  is  contrary  to  the  weight 
of   authority   and    is    against   the   sounder 

In  reply  to  this  argument  it  may  be 
said  that  the  point,  at  l^ast,  has  been  de- 
cided by  this  court  as  the  doctrine  of  the 
Sims  C^se,  supra,  was  reaflirmed  in  the 
Rogers  Ckimmiseion  Co.  Case,  supra,  and, 
for  the  reason  stated,  the  language  quoted 
was  not  dictum.  Learned  counsel  are  mis- 
taken in  tfae  statoment  that  these  decisions 
ar»  contrary  to  the  weight  of  the  authority 
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upon  his  subject.  He  contrary  appears  to 
be  the  case,  as  is  shown  by  the  exhaustlva 

note  on  the  subject  which  is  appended  to 
the  case  of  Ballard  v.  Home  Nat.  Bank, 
91  Kan.  91,  L.R.A.1B16C,  ISl,  138  Pac  935. 
The  author  of  this  note  sets  out  the  re- 
ported cases  upon  this  subject,  and  states- 
the  majority  rule  to  be  that  announced 
by  the  Supreme  Court  of  the  United  States, 
in  the  case  of  First  Nat.  Bank  v.  Whitman, 
supra.  The  opinions  of  this  court  in  the 
cases  mentioned,  in  98th  ond  100th  Arkan- 
sas Reports,  are  cited,  along  with  the 
others,  as  comprising  the  majority  mle. 
According  to  this  note,  there  can  be_no  ques- 
tion that  the  i;ule.  as  npproved  by  this- 
court  in  the  eases  citpd,  accords  with  the 
majority  rule  on  the  subject.  This  ques- 
tion was  thoroughly  considered  by  this 
court  in  the  Sims  Case,  supra,  and  this 
court  took  its  position,  after  a  review  of 
the  leading  authorities  upon  the  subjed 
We  do  not  therefore  feel  at  liberty  to  over- 
rule our  cases  simply  because  it  mi^t  a[»- 
pear  (which  we  do  not  decide)  that  the 
minority   rule   is   based   upon   the  sounder 

This  court  gave  in  the  Sims  Cafe,  supra, 
the  following  reason  for  the  position  which 
it  then  took:  "In  such  matters  it  is  im- 
portant that  uniformity  should  obtain  in 
the  different  jurisdictions,  and  that  but  one- 
rule  should  be  applied  to  the  business  deal- 
ings of  the  citizens  of  the  different  states 
with  each  other,  so  closely  interwoven  in 
such  business  activity  end  assooiation  with 
the  vast  conunercial  life  of  the  nation; 
and  since  the  United  States  Supreme  Court 
is  the  highest  court  of  lost  resort,  and  does- 
not  follow  the  decisions  of  the  8tat«  courts 
upon  general  banking  and  commercial  ques- 
tions, we  will  follow  it." 

Since  the  rendition  of  the  opiniona  of 
this  court  in  the  cases  cited,  the  Negotiable 
Instruments  Law  has  been  enacted  (Acts 
1913,  p.  260),  and  it  is  argued  by  i-oun>el 
for  appellee  that,  if  the  question  at  issue 
had  not  already  l)een  deddcd  in  the  cases 
cited,  the  enactment  of  this  law  enacts  that 
rule.  Section  189  of  this  act  is  as  follows; 
"A  check  of  itself  does  not  operate  ae  an 
assignment  of  any  part  of  the  funds  to 
the  credit  of  the  drawer  with  the  bonk,  and 
the  banli  is  not  liable  to  the  holder,  unless 
and  until  it  accepts  or  certifies  the  check." 

Section  132  of  this  act  is  as  follows: 
"The  acceptance  of  a  bill  is  the  significa- 
tion by  the  drawee  of  his  assent  to  the 
order  of  tlie  drawer.  The  acceptani«  must 
be  in  writing  and  signed  by  the  drawee. 
It  must  not  express  that  the  drawee  will 
perform  his  promise  by  any  other  means 
than  the  payment  of  money." 

The  author  of  the  note  to  the  cose  cited 
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error.  The  ii>one}-  it  paid  was  upon  a 
pretended  and  not  a,  real  iDdorsement  of 
the  nome  of  the  payee.  The  real  in- 
doraemcut  of  the  pajee  was  as  neceHsary 
to  a  valid  payment  as  the  real  signature 
of  the  drawer;  and,  in  law,  the  eheck  re- 
maiai  unpaid.  Ita  pretended  payment  did 
not  diminieh  the  funds  of  the  drawer  in 
the  bank,  or  put  money  in  the  pocket  of  the 
person  entitled  to  the  payment.  Tlie  state 
of  the  account  was  the  same  after  the  pre- 
tended payment  as  it  was  before.  We  can- 
not recogniie  tlie  argument  that  a  payment 
of  the  amount  of  a  chetk  or  sight  draft, 
under  such  ciicumatances,  amounts  to  an 
acceptance  creating  a  privity  of  contract 
witli  the  real  owner.  It  la  difficult  to  con- 
strue a  payment  as  aji  acceptance  under 
any  circumstances.  The  two  things  are 
essentially  different  One  ie  a  promise  to 
perform  an  act';  the  other  an  actual  per- 
formance." 

It  would  appear  to  follow,  from  an  ad- 
herence to  the  majority  rule,  that  the  erro> 
neoua  payment  upon  t.  forged  indiM'eemKit 
waa  nt^  an  acceptance. 

What  we  have  here  said  doea  not  con- 
flict with  the  views  expressed  in  the  caso 
of  Milli  V,  Hurley  Hardware  ft  Fumituro 
Co.  120  Ark.  350,  166  S.  W.  121.  There  the 
suit  was  hy  the  payee  against  the  drawer 
of  a  check  which  had  been  delivered  to  pne 
who  had  the  authority  to  receive  it.  The 
agent's  authority  was  exoeeded  not  by  re- 
ceiving the  check,  but  by  indorsing  it,  and 
we  held  that  the  drawer  of  a  chedc,  who 
had  delivered  it  to  one  authorized  to  re- 
ceive it  in  payment  of  a  demiini!  against 
the  drawer,  had  discharged  hie  full  duty 
by  providing  funds  to  his  credit  to  the 
hands  of  the  bank  against  whifh  the  check 
was  drawn,  and  that  the  drawer  of  the 
cheek,  unijer  those  circumstances,  was  not 
responsible  fc«  the  dereliction  of  the  de- 
faulting agt:nt  in  wrongfully  indorsing  the 
check,  and  that  the  check  thus  properly 
received,  but  wrongfully  indorsed,  oonsti- 
tuted  full  payment  of  the  sum  of  money 
named  in  tlie  cheek.  A  majority  of  the 
judges  are  of  the  opinion  that  the  facts 
just  stated  sufficiently  distinguish  that  case 
from  the  present  one  witliout  saying  any- 
thing further,  ajid  that  the  deciaion  in  that 
case  is  not  in  conQict  with  the  conclusion 
now  reached  in  this  one.  They  decline  to 
express  any  opinion  at  this  time  as  to  the 
authority  of  Anderson  or  the  board  of 
penitentiary  oommissioneis  to  receive  the 
check,  or  to  collect  funds  due  the  state 
from  sales  of  products  of  the  state  farm. 

It  follows,  therefore,  that  the  demurrer 
was  properly  sustained,  s*d  th*  JulgnMat 
of  the  court  below  Is  affirmed. 


in  L^R.A.10iaC,  161,  supra, 

view  that  the  enactment  of  a  Negotiable 

instruments  Law  by  a  state  operates  to 
enact  what  ho  caJls  the  majority  rule;  and 
the  cases  there  cited  appear  to  support 
that  view.  Whether  this  be  the  necessary 
I'tfect  at  the  enactment  of  the  N^^tiahle 
Initrumente  Law  in  this  elate  or  not,  the 
provisions  of  the  statute  are  certainly  not 
omtrarj  to  the  decisions  of  this  court,  prior 
to  ita  enactment- 
It  is  argued  that  the  action  of  the  bank 
in  paying  the  check  and  charging  it  to  the 
account  of  the  drawer  operates  as  an  sc- 
Mpiajice  of  the  check  l^y  the  bajik,  and 
thereby  assigns,  pro  tanto,  the  amount  of 
the  clieck  to  the  use  and  benefit  of  the  legal 
owner  of  tlie  check,  and  tliat,  when  pay- 
ment has  been  made,  anil  (be  amount  paid 
lian  lK«n  charged  againsL  the  drawer,  no 
question  remaius  e.tcept  the  legal  owner- 
ship of  the  sum  of  money  thus  assigned 
upon  the  books  of  the  bank,  and  that  the 
question  to  be  decided  is  that  only  of  the 
ownership  of  the  money.  In  support  of 
this  view  counsel  cite  g  474  of  Morse  on 
Banks  ft  Banking,  and  the  text  cited  ap- 
pears to  support  that  position.  But,  in 
50  far  as  thp  cases  cited  hy  the  text  support 
it.  these  cases  are  from  ccurta  which  have 
adopted  the  minority  rule.  It  must  be  con- 
leded.  of  course,  that,  when  the  bank  has 
acoepted  a  check,  its  liability  becomes  liXed 
in  favor  of  the  payee  for  the  amount  there- 
of. The  Negotiable  Instruments  Law  so 
provides,  and  the  cases  on  the  subject  so 
liold.  But  has  there  l>een  an  acceptance  hy 
the  bank,  where  the  payment  was  made 
upon  a  forged  indorsement?  An  answer 
to  this  question  is  found  in  2  Michie  on 
Banks  ft  Banking,  in  the  note  No.  80  found 
at  page  17.  The  caption  of  this  note  is  as 
follows:  "Payment  upon  unauthorized  in- 
dorfiement  held  not  an  acceptance  author- 
ising action  by  real  owner." 

Tlie  autlior  cites  the  case  of  First  Nat. 
Bank  v.  Whitman,  supra,  and  other  cases 
irhieh  announce  the  majority  view.  TTie 
author  cites  in  support  of  the  statement 
contained  in  the  heading  of  bis  note  a  por- 
tion of  the  opinion  In  the  case  of  First  Nat. 
Bank  v.  Whitman,  supra,  as  follows :  "It 
is  further  contended  that  such  an  accept- 
ance of  the  check  as  creates  a  privity  be- 
tween the  payee  and  the  bank  is  established 
hy  the  payment  of  the  amount  of  this  check 
in  the  tpanner  deecribed.  This  argument  is 
based  upon  the  erroneous  aesumption  that 
the  bank  has  paid  this  cheek.  If  this  were 
true,  it  would  have  disclurged  all  of  ita 
duty,  and  there  would  be  an  end  of  tko 
claim  against  it.  The  bank  supposed  that 
it  had  paid  the  check;  but  tUa  wM  an  | 
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MINNESOTA   SVPBMMBl  OOUBT. 

E.  W.  WILLIAMS,  Bespt., 

ELIZA  P.  EVANS  et  al..  Appts. 

A.  M.  RAMKR  COMPANY,  Ueapt., 

SAME,  Appts. 

(139  Minn.  32,  165  N.  W.  496.) 

Conetitutlonal  law  —  liberty  —  po)lc« 

1.  The  st«t«  legislature  possesees  all  leg- 
islative power  not  withheld  or  forbidden  by 
the  state  or  Federal  Constitution.  Th«  pro- 
viaiona  of  the  state  Constitution,  bo  far 
as  here  applicable,  are  not  more  reitriutive 
than  the  14th  Atnendment  to  the  Federal 
Constitution.  This  amendment  guarantees 
liberty  of  contract,  subject  to  regulation 
under  the  police  power  of  the  state. 

For  other  ctuta,  tee  Conttittaionoi  Law,  U, 

b.  i.  b,  t»  Diff.  1-5$  .V.  B. 
Same  —  mlnlmam  -wAge. 

2.  Ch«,pter  547,  Laws  J913  (Gen.  Stat. 
1913,  3§  3094-3923),  esUlilishing  a  Mini- 
mum Wage  CommisBion  and  providing  for 
the  determination  and  eHtaltlishnient  of 
minimum  wages  for  women  and  minors,  is 
a  valid  exercise  of  the  police  power  of  the 

for  other  rosea,  sec  Conalilutionat  Laie,  II. 

0.  i,  c,  in  Dig.  1-52  X.  S. 
IiefciBlature  —  dcli^atloii  of  power. 

3.  Tlie  legislature  cannot  delegate  legis- 
lative power,  but  it  may  delegate  authority 
or  discretion  to  be  exercised  under  and  in 
pUTHUance.of  the  law.  It  may  delegate 
power  to  determine  some  fact  or  state  of 
things  upon  which  the  law  makes  its  own 
operation  depend. 

For  other  catem,  gee  Corutitutional  Lav>,  1. 

d,  in  nig.  /-.5a  N.  8. 
Statute  —  delegation  of  power. 

4.  Ihig  act  was  a  complete  statute  when 
it  left  the  legislature,  and  does  not  dele- 
gate legislative  power  to  the  Minimum 
Wage  Commiuion. 

For  olh^r  oa»M,  Ms  Coti4titiitional  Laie,  I. 

d,  4,  im  Dig.  1-52  N.  B. 
Oonstltational  law  —  equal  protection. 

.).  Inequalities   of    minor    importance   do 
not  render  a  law  invalid.     The  limitations 
of  the  Constitution   are  flexible  enough  to 
^rmit  of  practical  application. 
For  other  oatm,  «e«  Oonatitntiotuii  £<ho,  //. 

a,  J,  in  Di^.  1-5S  N.  B. 

(December  21,  1917.) 

Headnotes  by  Hallau,  J. 

Note.  ^  The  eonetitutioDality  of  a  Mini- 
mum Wage  Law  Relating  to  private  em- 
{do^ment  is  treat«d  In  the  annotation  ful- 
loving  this  case,  post,  547,  and  see 
references  therein  to  annotations  on  re- 
lated questions. 

L.R.A.1B18F. 


APPEAL  by  defendants  from  an  order  of 
the  District  Court  tor  fiaissey  Conn^ 
enjoining  the  enforcement  of  orders  of  tbc 
defendant  Wage  CommiBsion,  fixing  min- 
imum wages  for  women  and  minora  ia  cer- 
tain occupations.     Ke  versed. 

The  farts  are  stated  in  the  opinion. 

Mr.  Felix  Frankfurter  for  Nfttioial 
Consumers'  League. 

Messrs.  Lyndon  A.  Smith,  Attomej' 
General,  John  C.  Nelhaway,  Assistant  At- 
torney General,  and  Alva  R.  Hunt  for  ap- 
pellants. 

Messrs.  Brown,  Abbott,  &  Sonuien  aiid 
O'Brien,  Young,  *  Stone,  for  respondent 
company: 

The  private  rights  of  individuals,  ee- 
pecially  the  right  of  freedom  of  contract, 
can  be  interfered  nith  only  where  public 
health,  morals,  or  welfare  absolutely  re- 
quire it. 

Locbner  v.  New  Vork,  IDS  V.  8.  48,  i» 
L.  ed.  037,  26  Sup.  Ct  Sep.  &39,  3  Ann. 
Las.  1133;  Peterson  v.  Widule,  l.-iV  Wis. 
641,  Sa  L.R.A.(N.S.)  780,  147  N.  W.  ftUfi, 
Ann.  Gas.  lOlBB,  1040. 

Chapter  547,  luiown  as  the  Minimum 
Wage  Law,  is  an  unauthorized  attempt  to 
delegate  legislative  power  and  discretion  to 
the  Commission. 

State  ex  rel.  Hahn  v.  Young,  29  Minn. 
474,  H  N.  W.  737;  StaU  ex  rel.  Luley  v. 
Simons,  32  Minn.  S40.  21  N.  W.  750; 
State  ex  rel-  Railroad  &  W.  CoramiasioD  v. 
Chicago,  M.  k  St.  P.  R.  Co.  38  Minn.  £81, 
37  N.  W.  782;  Anderson  v.  Manclioeter  V. 
AsBur.  Co.  5S  &iinn.  182,  2B  L.R.A.  aO>.  50 
Am.  St  Rep.  4O0,  60  N.  W.  1D9S,  63  N.  W. 
241 ;  State  ei  rel.  Tracy  v.  Cooley,  65  Minn. 
406.  08  N.  Vy.  66'.  State  ex  reL  Hagestad  v. 
Sullivan,  67  Minn.  379,  SS  N.  W.  1094;  El- 
well  v.  Comstock,  99  Minn.  261,  7  L.R.A. 
(N.S.)  621,  lOe  N.  W.  113,  688,  9  Ann. 
Cas.  270;  State  v.  Great  Northern  K.  Co: 
100  Minn.  445,  10  LJLA.IN.S.)  250,  111 
N.  W.  28S;  Hunter  v.  Tracy,  104  Minn.  S7H, 
116  N.  W.  922;  Brenke  v.  Belle  Plaine.  lU.I 
Minn.  64,  117  TH.  W.  167 ;  Amett  v.  State. 
168  Ind.  180,  8  L.R.A.[N.S.]  1192,  80  N. 
E.  153;  Sheldon  v.  Hoyne.  2<>1  ill.  222,  103 
N.  E.  1021;  St  Louis  Merchants'  llridt-e 
Terminal  R.  Co.  v.  United  States.  110  C. 
C.  A.  fl:i,  188  Fed.  195;  State  v.  St.  lA>uiB 
Southwestprn  R.  Co.  —  Tex.  Civ.  Api>.  — , 
166  S.  W.  491;  Lwkc's  Appoal,  72  Pa.  491, 
13  Am.  Rep.  710;  Bull  v.  Read.  13  Gratt 
78;  State  ejt  ret.  Merrick  v.  District- Ct.  33 
Minn.  235.  22  N.   W.  025,  «32. 

The  act  is  unconstitutional  lwH-aii«e  if. 
and  the  orders  made  under  it.  are  rn  in- 
definite and  uneertnin  in  th«Ir  terms  as  to 
be  incomprehensible. 

SutkH-lMd,  OoBstr.  pp.  140,  HI;  State 
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CI  rel.  Hugbes  v.  BeuHSwig,  110  Minn.  473, 
128  N.  W.  279. 

Messrs.  Durment,  Moore,  A  Oppen- 
taclmer  for  other  Teq)ondentB. 

HbIImid,  J.,  delivered  the  opinion  of  the 

The  legiBlature  of  MinncBotai  in  1S13 
passed  an  act  (Laws  1913,  chap.  647)  Qcn. 
Stat.  1013,  S  3904)  establishing  a  Minimum 
\Va^>e  Cunimission,  and  providing  for  the 
determination  and  establisbing  of  m^iimum 


Tliia  act  deiliie«  a  living  wage  as  a  "wage 
iuBicient  to  maintain  the  worlfer  in  health 
lad  supply  him  with  the  necessaTy  com- 
farts  and  conditions  of  reasonable  life." 
"Minimtlm  wage"  is  given  the  same  mean- 
ing.    Section  20   (Gen.  Stut.   g  3923.) 

The  act  prohibits  every  employer  in  any 
occupation  "from  employing  any  worker  at 
lea»  than  the  living  wage  or  minimum  wage 
19  defined  in  this  act  and  determined  in  an 
order  of  the  Commiasion."  Section  12 
(Gen.   Stat.   S   3915). 

The  act  gives  the  Commission  the  power, 
"it  its  discretion,"  or  at  the  request  ol  not 
less  than  100  persons  engaged  in  any  occu- 
pition  where  women  and  minors  axe  em- 
ployed, to  make  an  investigation.  The  com- 
mission must  hold  public  hearings  at  which 
employers  and  employees  may  appear.  If, 
ifter  InTCstigatiou,  the  Commisuion  is  of 
opinion  that  the  wages  paid  to  one  sixth  or 
mote  of  the  women  or  minors  employed 
therein  are  less  than  living  wages,  the 
Commission  shall  establish  a,  legal  min- 
imum rate  of  wages  in  said  occupation  for 
women  and  minors  of  ordinary  ability,  and 
for  learners  and  apprentices.  The  Commls- 
•iOB  shall  then  issue  an  order,  to  be  eQec- 
tive  thirty  days  thereafter,  making  the 
vsges  then  determined  the  minimum  wages 
Id  said  occupation  throughout  the  state  or 
Tithin  any  area  of  the  state,  if  difTercnces 
in  the  cost  «f  living  warrant  this  restric- 

Defendante,  members  of  a  CoonmisBion 
constituted  as  provided  by  the  act,  after  a 
tearing  and  investigation,  made  two  orders 
Sling  minimum  wages  for  women  and  min- 
ors of  ordinary  ability  in  certain  occupa- 
tions. These  actions  are  brought  to  re- 
•train  the  enforcement  of  the  orders,  on 
the  ground  that  the  statute  b  unconstitu- 
tional and  void.  The  trial  court  overruled 
1  demurrer  to  the  complaint  and  ordered 
1  temporary  injunction  as  prayed,  Defend- 
ints  appealed.  The  ground  of  the  order 
<rss  that  the  statute  is  unconstitutional  and 
void.     This  is  ttte  question  in  the  case. 

1.  We  do  not  look  to  the  Constitution 
to  find  legislative  power  of  a  state.  The 
■tata    legislatnra   poaseBoes    ftll    legislative 
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power  not  withheld  or  forbidden  by  tlwt 
terms  of  the  state  or  Federal  Constitutian. 
State  V.  Corbett,  S7  Minn.  345,  24  L.R.A. 
493,  4  Inters.  Com.  Rep.  ti04,  SO  N.  W.  31T ; 
Stats  ex  rel.  Simpson  t.  Mankato,  117 
Minn.  468,  463,  41  LJl.A.(N.S.)  Ill,  136 
N.  W.   234. 

There  are  some  limitations  in  the  state 
Constitution  on  legislative  power.  It  may 
safely  be  said,  however,  that,  so  tar  as  ap- 
plicable to  the  facts  in  this  case,  there  are 
none  -more  restrictive  than  the  limitatiouH 
of  the  I4th  Amendment  to  the  Federal  Con- 
stitution. We  may,  therefore,  direct  our 
inquiry  to  the  question  whether  this  law  is 
violative  of  any  provisions  of  the  14th 
Amendment. 

The  pertinent  part  of  the  14tli  Amend- 
ment reada:  "Nor  shall  any  state  deprive 
any  person  of  .  .  .  liberty,  or  property, 
without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection   of  the   laws." 

This  guarantees  to  the  citizen  liberty  of 
contract  and  liberty  to  conduct  his  busi- 
ness affairs  in  bis  own  way.  Atkin  v. 
Kansas,  161  U.  S.  207,  48  L.  ed.  148,  24 
Sup.  Ct.  Rep.  124;  Lochner  v.  New  York. 
19H  II.  S,  45,  48,  40  L  ed.  037.  26  Sup.  Ct. 
Bep.  63(1,  3  Ann,  Cas.  1133;  Adair  v.  United 
States,  208  U.  S.  181,  62  L.  ed.  438.  28 
Sup.  Ct.  Rep.  277,  13  Ann.  Cas.  764;  Mc- 
Lean V.  Arkansas,  211  U,  S.  nSO.  545,  63  L. 
ed.  315,  318,  20  Bup.  Ct.  Rep.  200;  Coppapc 
V.  Kansas,  230  U.  S.  1,  60  L.  ed.  441,  L.ItjL 
I015C,  flflO,  35  Sup.  Ct.  Rep.  240.  This 
right,  it  is  claimed,  has  Iwen  infringed  by 
this  statute. 

The  liberty  of  contract  guaranteed  liy 
this  amendment  is  not  absolute.  It  is  sub- 
ject to  the  power  of  the  state  to  legislate  for 
certain  permissible  purposes.  For  exam- 
ple, the  state  may,  under  certain  conditions, 
regulate  hours  of  labor  of  women  (Muller 
V.  Oregon,  208  U.  S.  412,  52  L.  ed.  651,  28 
Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  067;  Riley  v. 
MasaachusetU,  232  U.  S.  S71,  58  L.  ed.  788, 
34  Sup.  Ct.  Bep.  409)  ;  or  of  minors  in  cer- 
tain occupations  (Sturgcs  k  B.  Mfg,  Co.  v. 
Beauchamp,  231  U.  S.  320,  58  L.  ed.  245, 
L.R.A,1816A,  1106,  34  Sup.  Ct.  Rep.  60)  ;  or 
of  men  engaged  in  employments  hazardous 
to  health  (Holden  v.  Hardy,  160  U.  S.  386, 
42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383;  Bunt- 
ing V.  Oregon,  243  U.  S.  426,  61  L.  ed.  830, 
37  Sup.  Ct.  Rep.  436.  Ann.  Cas.  1BI3A, 
1043)  ;  or  of  men  employed  on  public  work 
(Atkin  V.  Kansas,  191  IT.  S.  20T,  48  L.  ed. 
148.  24  Sup.  Ct.  Rep.  124)  ;  or  it  may  reg- 
nlata  conditions  of  labor,  or  the  time  of 
payment  of  employees  (Patterson  v.  The 
Eudora,  100  U.  S.  169,  47  L.  ed.  1002,  23 
Sup.  Ct.  Rep.  821;  Brie  R.  Co.  v.  Willinme, 
233  U.  S.  085,  es  L.  ed.  1155,  51  L.B.A. 
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(N.B.)  1097,  34  Sup.  Ct.  Rep.  TOIJ ;  or  the 
manner  or  medium  oS  payment.  Knoxvillo 
Iron  Co.  V.  Harbison,  183  U.  S.  13,  46  L. 
«d.  55,  22  Sup.  Ct.  Rep.  1;  McLean  v.  Ar- 
kaneaa,  211  U.  S.  53B,  63  L.  ed.  315,  29 
Sup.  Ct.  Rep.  206. 

The  power  of  a  Btat«  legislature  to  re- 
strict liberty  of  contract  is  coincident  with 
what  is  familiarly  known  hs  tlie  police 
power.  Freund,  Pol.  Power,  §§  493-500. 
The  police  powers  of  the  state,  said  Cliief 
Justice  Taney,  in  the  License  Cases,  Tliur- 
low  V.  Massaelmsetts,  5  How.  504,  583,  12 
L.  ed.  250,  201,  "are  nothing  more  or  less 
than  tlie  powers  of  government  inherent  in 
every  sovereignty  to  the  extent  of  its  do- 
minion." In  Barbier  v.  Connolly,  113  U.  S. 
27,  31.  28  L.  ed.  023,  024,  5  Sup.  Ct.  Kep. 
357,  Justice  Field  defines  the  police  power 
as  the  power  "to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  educa- 
tion, and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of 
the  state,  develop  its  resources,  and  add  to 
its  wealtli  and  prosperity."  In  Noble  State 
Bank  V.  Haskell,  210  U.  S.  104.  Ill,  65  L. 
ed.  112,  110,  32  L.R.A.(N.S.)  1082,  31  Sup. 
Ct  Rep.  180.  188,  Ann.  Cas.  1012A,  487, 
that  court  broadened  the  definition  as  fol- 
lows: "It  may  he  said  in  a  general  way 
that  the  police  power  extends  to  ail  the 
'^reat  public  needs.  ...  It  may  be  put 
iortli  in  aid  of  what  is  sanctioned  by  usage, 
or  held  by  the  prevailing  morality  or 
strong  and  preponderant  opinion  to  be 
flatly  and  immediately  necessary  to  the 
public  welfare" — citing  Camfleld  v.  United 
States,  107  U.  S.  618,  42  L.  ed,  280,  IT  Sup. 
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Yet  tliere  is  a  limit  to  the  valid  exercise 
•of  the  police  power  by  the  state.  It  is  not 
enougli  to  merely  assert  that  tlio  subject  re- 
lates to  the  health,  peace,  morals,  educa- 
tion, or  good  order  or  welfare  of  the  people. 
"The  act  must  have  a  more  direct  rela- 
tion, as  a  means  to  an  end.  and  tlie  end  it- 
self must  be  appropriate  and  lej^itimate, 
1)efore  sn  act  can  be  held  to  tie  valid  a'hich 
interferes  with  the  general  right  of  an  in- 
dividual to  be  free  in  his  person  and  in  his 
power  to  contract  in  relation  to  his  own 
labor,"  Lochner  t.  New  York,  198  U.  S.  45, 
57,  40  L.  ed.  037,  941,  25  Sup.  Ct.  Rep.  530, 
543,  3  Ann.  Cas.  1133.  "The  liberty  of 
contract  guaranteed  by  the  Constitution  Is 
freedom  from  arbitrary  restraint,"  not  free- 
dom from  reasonable  reciilation.  The  real 
"test  is  whether  tlie  limitation  is  a  "reason- 
able regulation  to  safeguard  the  puhlic  in- 
tereHt,"  imposed,  not  solely  for  the  benefit 
■of  the  individual,  but  essentially  for  the 
'Common  benefit  of  all.  Miller  r.  Wilson, 
238  U.  8.  373,  3B0,  381,  68  L.  ed.  628,  630, 
L.R.A.iei5F,  829,  35  Sup.  Ct.  Rep.  342. 
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2.  Bearing  these  principles  in  mind,  we 
must  determine  whether  this  statute  Is 
within  the  proper  field  of  legislation. 

There  is  a  notion,  quite  general,  that  wo- 
men in  the  trades  are  underpaid,  thai  Uiay 
are  not  paid  so  well  as  men  are  paid  for  the 
same  service,  and  that,  in  fact,  in  many 
cases  the  pay  they  receive  for  working  dur- 
ing all  the  working  hours  of  the  day  is  not 
enough  to  meet  tbe  cost  of  reasonable  liv- 
ing. Pitblic  investigations  by  publicly  ap- 
pointed commissions  have  resulted  in  find- 
ings to  tlie  al)ove  effect.  Starting  with 
such  facts,  there  is  opinion,  more  or  less 
widespread,  that  these  conditions  are  dan- 
gerous to  the  morals  ot  the  workers  and  to 
tlie  health  of  tlie  workers  and  of  futui'i 
generations  as  well. 

It  is  a  strife  for  employer  and  employee 
to  secure  proper  economic  adjustment  of 
their  relations,  so  that  each  shall  receive  a 
just  share  of  the  profits  of  their  joint  effort. 
In  this  economic  strife,  women  as  a  cla»< 
are  not  on  an  equality  with  men.  Investi- 
gating bodies,  both  of  men  and  of  women, 
taking  all  these  facts  into  account,  have 
urged  legislation  designed  to  sssiire  (i> 
women  an  adequate  working  wage.  Tlie 
legislatures  of  eleven  states  hait-  jin ->i-il 
laws  having  the  sajue  purpose  as  the  (ini- 
here  assailed. 

It  is  not  a  question  of  what  we  may  our- 
selves think  of  Uie  policy  or  the  justiGca- 
tion  of  such  legislation.  The  question  in 
Is  there  any  reasonable  basis  for  legislative 
belief  that  the  conditions  mentioned  exist, 
that  legislation  is  ncoessary  to  remedy 
them,  and  that  laws  looking  to  that  end 
promote  the  health,  peace,  morals,  educa- 
tion, or  good  order  of  the  people,  and  arc 
"greatly  and  immediately  necessary  to  tho 
public  welfare?"  If  there  is  reasonnbh- 
basis  for  such  legislative  belief,  then  tli<' 
determination  of  the  propriety  of  such  leg 
islation  is  a  legislative  problem,  to  U- 
solved  by  the  exercise  of  legislative  judg- 
ment and  discretion,  Holden  v.  Hardy.  10!) 
U.  S.  368,  308.  42  L.  od.  790,  18  Sup.  Ct. 
Rep.  383. 

We  think  sufflcient  basis  exists.  It  is 
not  necessary  that  we  should  hold  that 
statutes  of  this  kind  applirsble  to  men 
would  be  valid.  We  think  it  clear  there  is 
such  an  inequality  or  difference  between 
men  and  women  in  the  matter  of  ability  to 
secure  a  just  wage,  and  in  the  consequences 
of  an  inadequate  wage,  that  the  legislature 
may,  bj'  law,  c'OTnpensate  for  the  difTerenee. 
That  there  is  such  difTcrence  has  been 
recognized  as  an  economic  fact  by  the 
United  States  Supreme  Court.  Miiller  v. 
Oregon.  208  U.  S.  412,  62  t.  ed.  651,  28 
Sup.  Ct.  Rep.  324,  IS  Ann.  Cas.  957;  Mil- 
ler V.  Wilson,  236  U.  S.  373,  59  L.  ed   828, 
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LB.A.I9ISF,  S20,  36  Sup.  Ct.  B«p.  342. 
Two  ckBPB  hftve  arisen  in  other  Btatea  in- 
Toiving  the  fonstitulioiiality  of  Minimum 
Wage  Lftirs  for  women.  In  both  the  Iswb 
were  enstaiwd-  Stettler  v.  O'Hara,  69  Or. 
519,  I,.R.A.lfil7C,  B44,  139  Pac.  743,  Ann. 
Ui.  10I6A,  217:  State  v.  Crowe.  180  Ark. 
i:i.  L.R.A.1918A,  587,  197  S,  W.  4. 

We  BitBtain  the  principle  of  minimum 
Bipe  legislation  as  applied  to  women.  By 
like  reaBoninff,  the  principle  may  be  BUB- 
taiiied  bp  applied  to  minora. 

X  T)ie  oClier  main  contention  of  the  re~ 
ipondent  is  that  the  law  ia  unconstitution- 
al because  it  delegates  legialatiTe  power  ta 
■  commitiEion.  "nie  act  delegates  to  the 
CainniLSRion  extensive  powers.  It  is  well 
settled  that  the  l^isUtnre  may  not  dele- 
gate to  ■  commiBaion  the  power  to  make 
lavs.  State  ex  rel.  Railroad  A-  W.  Com- 
ntii.ion  V.  Chicago,  M.  ft  St,  P.  R.  Co.  38 
Minn.  281,  37  N.  W.  782;  State  v.  Great 
Northern  R,  Co.  100  Minn.  446,  10  L.R.A. 
|N.S.)  260,  111  N.  W.  28B(  Branke  v.  Belle 
Pkine,  lOS  Minn,  84,  117  N.  W.  167.  A 
statute,  to  be  valid,  muBt  be  complete  as 
•  law  when  it  leaves  the  legislatnre.    If,  by 


casea,  when  it  does  take  efTect,  It  is  by  force 
of  legislative  action  ag  fully  aa  if  the  legis- 
lature had  fixed,  without  condition,  the 
time  or  occasion  of  its  becoming  effective. 
State  ex  rel.  Hagestad  v.  Sullivan,  67 
Minn.  379,  09  N.  W.  1004.  "  "The  true  dis- 
tinction' ...  is  betwpen  the  delegation 
of  power  to  make  the  law,  which  necce- 
aarily  involves  a  discretion  as  to  what  it 
■hall  be,  and  conferring  authority  or  dis- 
cretion ae  to  its  execution,  to  be  eKercised 
nnder  and  in  pursuance  of  the  law.  The 
first  cannot  be  done;  to  the  latter,  no  valid 
objection  can  be  made."  Cincinnati,  M.  A 
Z.  R.  Co.  V.  Clinton  County,  1  Ohio  St.  77, 
SB,  quoted  in  Marshall  Field  ft  Co.  v. 
Clark,  143  U.  S.  649,  603,  694,  36  L.  ed. 
294,  31U,  12  Sup.  Ct.  Kep.  406. 

4.  Respondent  contends  that  t^is  act  waa 
not  a  complete  law  when  it  left  the  legiala- 
ture.  and  that  there  was  no  complete  law 
until  after  the  Commiision  made  an  older, 
and  that  the  power  to  determine  "when 
and  where  there  shall  be  any  law,  and  whai 
it  shall  be,  is  to  be  exercised  at  the  whim 
and  caprice  of  the  Commission." 

Let  ua  address  ourselves  to  this  qneation. 


the  terms  of  the  aet.  It  is  to  be  effecCivc  I  As  above  stated,  g  20  defines  a  living  wage. 


1  case  &  commission  deems  the  t 
expedient,  then  there  is  a  delegation  of  leg- 
islative power  and  the  act  is  void,  for  a 
determination  of  legislative  expediency  can 
be  made  by  the  legislature  alone.  State  ex 
rel.  Halm  v.  Young,  29  Minn.  474,  0  N.  W. 
737.  The  leg^islatore  may,  however,  dele- 
gate to  a  commission  the  power  to  do  some 
things  which  it  might  properly  but  cannot 
advantagemialy  do  itself.  State  v.  Chfeago. 
M.  ft  St.  P.  R.  Co.  38  Minn,  281,  209,  37  N. 
W.  782:  Wayman  v.  Southnrd,  10  Wheat. 
1.  42.  6  L.  «t.  263,  It  may  vest  in  a  com- 
mission authority  or  discretion,  to  he  ex- 
ercised In  the  execution  of  the  law.  State 
V.  Chirego  M.  ft  St.  P.  R.  Co.  supra;  State 
«  rel.  Beek  v.  Wagener,  77  Minn.  483,  46 
LR.A.  442,  77  Am.  St.  Rep.  681.  BO  N.  W. 
778;  State  v.  Great  NorUiem  R.  Co.  100 
Minn.  445,  10  L,R,A.(N.8,)  260,  111  N".  W. 
tSB:  Borgnia  v.  Falk  Co.  147  Wis.  327,  368, 
37  L.H.A.(N.S.)  489,  133  N.  W.  200,  3  K. 
C.  C.  A.  649.  It  m*y  delegate  power  to  de- 
termine some  fact  or  state  of  things  upon 
«hich  the  law  makes  ite  own  action  or 
operation  depend  (Locke's  Appeal,  72  Pa. 
4)1.  13  Am.  Rep.  710;  Union  Bridge  Co.  v. 
Lnited  Statea,  204  U.  8.  864,  383,  61  L. 
fd.  623,  27  Sup.  Ct.  Kep.  367)  ;  and  may 
declare  its  law  shall  be  operative  or  appli- 
cable only  upon  the  subaequent  eatabliih- 
nent  of  mme  facts.  Misneapolis  St.  P.  ft 
!<.  Ste.  M.  R.  Co.  v.  Railroad  Commission, 
mWis.  14«.  17  L.R-A.{N.S.)  B21,  116  N. 
W.  903;  The  Aurora  v.  United  States,  7 
Crandt,  382,  3   L.  ed.  S7S.     In  all  aneh 
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Section  12,  in  effect,  enjoins  every  employ- 
er to  pay  a  living  wage,  "as  defined  in  this 
act  and  determined  in  an  order  of  the  Cmn- 
mission." 

Vi'e  think  this  must  be  conatrued  as  es- 
tablishing a  living  wage  as  defined  in  the 
act  as  the  lawful  minimum  wage,  and  as 
fixing  a  living  wage,  as  bo  defined,  as  the 
standard  by  which  the  Commieeion  must  be 
guided  in  determining  a  minimum  wage  for 
any  occupation.  The  determination  of  a 
minimum  w^e  t^  the  Commission  ii,  ac- 
cordingly, a  determination  of  a  fact  "upon 
which  the  law  makes  ...  its  own  ac- 
tion depend." 

We  do  not  overlook  the  fact  that  the 
statute  cannot  he  effectively  executed  nor 
its  penalties  enforced  until  the  Conimisaion 
establishes  a  minimum  wage,  nor  the  fast 
that  the  Commiseion  ie  given  a  discretion 
as  to  when  to  make  the  inveetitration  into 
any  particular  occupation,  which  may  1!«- 
BUlt  in  an  order  fixing  a  minimum  wage 
in  that  occupation.  Theee  provisions  vest 
"discretion  as  to  its  execution  to  be  exer- 
cised under  and  in  pursuance  ol  the  law," 
and  they  do  nat  prevent  the  act  from  be- 
ing a  complete  law  nor  render  it  invalid. 
There  are  abundant  instances  of  the  appli- 
cation of  this  i»'inoiple. 

One  court  has  gone  so  far  as  to  say: 
"Half  the  atatutea  on  our  books  are  in  the 
alternative,  depending  on  the  discretion  of 
some  person  or  persona  to  whom  is  con- 
fided the  duty  of  determining  whether  the 
proper  oeoaaion  exists  for  executing 


"^gle 


546 


MINNESOTA  SUPREME  COURT. 


But  it  cannat  be  aaid  tliAt  the 
sucli  a  diBcretion  ie  the  malcing  of  tbe  law." 
MoerB  V.  Reftding,  21  Pa.  1B8,  202,  quoted 
in  M«-Ehall  Field  &  Ci>.  v.  Clark,  143  U.  S. 
649,  664,  38  L.  ed.  294,  310,  12  Sup.  Ct. 
Rep.  496. 

The  acts  of  Congress  cBtabli  ailing  loreet 
reaervatioDii  provide  that  their  use  for  graz- 
ing purposes  ie  subject  to  rules  and  regula- 
tions established  hj  the  Secretory  of  Agri- 
culture fuid  make  violation  of  such  rules 
and  regulations  a  penal  offense.  In 
United  States  v.  Qrimaud,  220  U.  S.  00», 
522,  55  I.,  ed.  5(t3,  5BS,  31  ^up.  Ct. 
Rep.  480,  486,  the  defendant  was  con- 
victed of  violation  of  some  rule  or  rt^la- 
tion  of  the  department.  The  court  sus- 
tained the  law  as  against  objection  that 
this  was  an  unconstitutional  delegation  of 
legislative  power,  and  said  ;  "A  violation 
of  reasonable  rules  regulating  the  use  and 
occupancy  of  the  property  is  made  a  crime, 
not  by  the  Secretary,  but  by  Congress.  The 
statute,  not  the  Secretary,  fixes  the  pen- 
alty." 

In  Red  "C"  Oil  Mfg.  Co.  v.  Board  of 
Agriculture.  222  U.  8.  380,  390,  66  L. 
ed.  240,  244,  32  Sup.  Ct.  Rep.  152, 
an  act  of  the  legislature  of  North  Car- 
olina provided  that  "all  kerosene  or  other 
illuminating  oils,  sold  or  offered  for  sale  in 
this  state  shall  be  subject  to  inspection  and 
test  to  determine  the  safety  and  value  for 
illuminating  purposes." 

Power  is  conferred  on  the  board  of  agrl' 
culture  to  make  all  necessary  rules  and 
r^QlHtions  for  the  inspection  of  such  oil, 
and  to  adopt  standards  of  safety,  purity 
and  luminosity,  "which  they  may  deem 
necessary  to  provide  the  people  of  the  state 
with  satisfactory  illuminatisg  oil."  Pen- 
alties are  provided  for  disobedience  of  the 
orders  of  tbe  board.  There  could  be  no 
penalty  until  the  board  made  an  order.  Ob- 
jection was  raised  that  this  was  a  delinea- 
tion of  legislative  power.  The  court  held 
the  objection  untenable  and  regarded  the 
statute  as,  in  effect,  imposing  a  require- 
ment that  Illuminating  oils  be  safe,  pure, 
and  afford  &  satisfactory  light,  and  as  eim- 
powering  the  board  of  agriculture  to  de- 
termine what  oils  measure  up  to  these 
standards 

In  Buttfleld  v.  Stranahan,  192  U.  S.  470, 
498,  43  L.  ed.  525,  535,  24  Sup.  Ct.  R  > 
349,  the  court  had  before  it  an  act  of  Con- 
gress which  made  it  unlawful  to  import 
tea  inferior  in  purity,  quality,  and  fitness 
for  consumption,  provided  for  a  board  of 
experts,  gave  the  Secretary  of  the  Trpasurj- 
power,  upon  recommendation  of  the  lioard, 
to  fix  uniform  standards  of  purity,  qiialitv, 
and  fitness  for  consumption,  and  provided 
that  tea  inferior  to  such  standards  should 
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be  within  the  prohibition  of  the  act.  la- 
fertor  tea  was  liable  to  destruction  under 
certain  conditions.  Objection  was  made 
that  this  vested  legislative  power  in  the 
Secretary  of  the  Treasury.  This  was  over- 
ruled. The  court  held  that  "C<mgre8s  l^i- 
lated  on  the  subject  as  far  as  waa  reasoD- 
ably  practicable  and,  from  the  necessities 
of  the  ease,  woa  compelled  to  leave  to  ex- 
ecutive officials  the  duty  of  brii^ng  about 
the  result  pointed  out  by  the  statute." 

See  also  Monongahela  Bridge  Od.  t. 
United  States,  218  U.  S.  177,  54  L.  ed. 
435,  30  Sup.  Ct.  Rep.  36«i  Uutual  Fihn 
Corp.  V.  Industrial  Commission,  23S  U.  S. 
230,  69  L.  ed.  5o2,  36  Sup.  Ct.  Rep.  387, 
Ann.  Cas.  1918C,  290. 

In  all  such  cases,  tlie  punishment  is  not 
fixed  by  the  board,  the  making  of  rules  is 
administrative,  the  substantial  legislation 
is  in  the  statute,  whicli  provides  the  Ian 
and  the  penalty.  Brodbine  v.  Revere,  182 
Mass.  598,  09  N.  £.  607 ;  United  SUtes  v. 
Grimaud,  220  U.  S.  606,  520,  55  L.  ed.  3B3, 
569,  31   Sup.   Ct.  itep.  480. 

Decisions  similar  to  the  foregoing  might 
be  multiplied,  hut  we  think  it  unnecessary. 
Tlie  principkB  stated  ore  now  well  recog- 
nized. The  act  contains  no  delegation  of 
l^slative  power. 

6.  Other  minor  objections  are  raised. 
The  Commission  Is  empowered  to  establish 
a  minimum  wage  in  any  occupation,  only 
when  the  mages  paid  to  one  sixth  or  more 
of  the  women  or  minora  employed  therein 
are  less  than  living  wages.  This  is  assailed 
as  an  unlawful  basis  of  classification.  Tbe 
objection  is  not  well  taken.  The  act  may 
exclude  cases  of  minor  or  negligible  im- 
portance. In  Jeffrey  Mfg.  Co.  v.  Blagg,  235 
U.  S.  671,  59  L.  ed.  364.  35  Sup.  Ct.  Eep. 
IttT,  similar  objections  were  made  to  the 
Workmen's  Compensation  Act  of  the  stale 
of  Ohio,  and  they  were  overruled.  See  also 
Consolidated  Coat  Co.  v.  Illinois,  185  U.  S. 
203,  40  L.  ed.  872,  22  Sup.  Ct.  Rep.  616; 
McLean  v.  Arkansas,  211  U.  S,  539,  S3  )-. 
ed.  315,  29  Sup.  Ct,  Rep.  206. 

The  limitations  of  the  Constitutitm  are 
flexible  enough  to  permit  of  practical  ap- 
plication. Kecent  decision-t  liave  more  and 
more  "recognised  the  difficulty  of  exsct 
separation  of  the  powers  of  government" 
(Mutual  Fihn  Corp.  v.  Industrial  Comniit-- 
sion,  236  U.  S.  230,  248,  59  L.  ed.  552,  SlW. 
35  Sup.  Ct.  Rep.  387,  Ann.  Cas.  191GC, 
290),  and  the  necesHity  of  giving  weight  to 
practical  considerations,  Buttfield  v- 
Stranahan,  192  U.  S.  470.  496,  48  L.  ed. 
525,  536,  24  Sup.  Ct.  Rep.  349:  Jeffrey 
Mfg.  Co.  V.  Blagg,  235  U.  S.  571.  578.  59 
L.  Bd.  364,  36H.  35  Sup.  Ct.  Rep.  167. 

Objection  is  raised  to  SS  7  to  0  (Ges. 
Stat.  SS  3910-3912),  vhlch  provide  for  "an 
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adviMiiy  board,"  define  its  powers,  and  the 
power  of  tb«  CommisBion  to  act  upon  its  ca- 
timatea,  and  g  10  (Gen.  Stat.  §  3013), 
H'bich  givea  poiver  to  the  CommiHaion, 
(vrtain  event,  to  order  new  rates  of  n 
imum  wages,  "it  it  aeea  fit."  The  validity 
of  these  provisiona  ia  not  involved  i[i  tliin 
r^at,  unleaa  it  can  be  said  the  whole  act  di'- 
penda  upon  their  validity.  We  do  not  think 
it  duea.  We  do  not  pasa  upon  the»e  pro- 
Order  reversed. 

A  petition  for  relieariug  having  been  filed, 
the  following  Per  Curiam  re^oaae  waa 
handed  down  on  March  1,  1018  {—  Minn. 
— .  1B6  N.  W.  504)  : 

The  point  is  made  in  an  application  for 
a  rehearing  in  this  cause,  that  the  court 
failed  to  determine  the  question  whether 
the  order  of  the  Commission  is  void  Cor 
uncertainty,  in  that  the  period  is  not  there- 
in prescribed  during  wbieh  employees  may 
bp  treated  aa  "learnera"  and  "apprentices." 
We  did  not  regard  this  as  fatal  to  the  or- 
der. Theae  terms  have  a  modern  meaning, 
reasonably   well   understood.     St.   Louis   v. 


Bender,  248  Mo.  113,  4-t  L.R.A.(N.S.}  1072, 
154  S.  W.  88.  Practical  experience  under 
the  order  may  suggest  and  render  necessary 
something    more     specific     in    the     respet-t 

i  stated.  If  so,  a  moditicatlon  may  be  madi- 
to  meet  the  conditions  thus  disclosed.  But 
the  absence  of  speciflc  provisiona  in  thia 
particular  is  not  fatal,  and  the  order  in  the 
present  form  is  valid.  Until  aume  action  is 
taken  by  the  Commission,  or  by  statute,  the 
matter  will  be  subject  to  regulation  by  eon- 
tract  between  the  employer  and  employee. 
By  the  terms  of  the  statute  under  which 
the  order  was  made,  the  operation  thereof 
waa  postponed  for  the  period  of  thirty  days 
from  its  date.  Prior  to  the  expiration 
thereof  the  injunction  herein  was  issued, 
thereby  further  postponing  the  operation  of 
the  order,  and  it  will  not  go  into  effect  un- 
til the  injunction  ia  diaaolved,  on  the  re- 
mand of  the  cause  to  the  court  below.  Osn. 
SUt.  1013,  I  7888;  State  v.  Chicago,  M. 
&,  St.  F.  R.  Co.  130  Minn.  144,  L..R.A. 
ini6B,  764,  P.U.R.1015D,  797,  163  N,  W. 
320. 

[      Petition  for  rehearing  denied. 


Amobition — Conatkntioiudi^  of  a  Minimum  Wag«  Law,  reUttmg  to 
private  employment. 


The  validity  of  statute,  ordinance,  or 
contract,  fixing  minimum  waf^e  for  per- 
sons employed  upon  public  work,  is  dis- 
cussed in  the  note  to  Maiette  v.  Spok- 
ane, 51  L.R.A.(N.S.)  686,  supplemented 
in  note  to  Stettler  t.  O'Hara,  L.R.A. 
1917C,  944. 

Tiie  Minimnm  Wage  Lavs  relating  to 
private  employment,  that  have  eo  tar 
been  before  the  oonrts  upon  the  question 
of  validity,  have  been  confined  to  the 
establishment  of  a  minimum  wage  for 
women,  or  for  women  and  minora.  What 
has  been  said  by  the  courts  with  refer- 
ence to  their  validity  must  be  under- 
stood in  the  light  of  this  fact. 

It  seems  to  be  assumed  that  the  valid- 
ity of  a  Minimum  Wage  Law  must  be 
sustained,  if  it  is  sustained,  as  an 
exercise  of  the  police  power.  In  hold- 
ing that  Bueb  a  law  is  within  the  police 
power  of  the  state,  the  Oregon  court,  in 
Stettler  v.  O'Hara  (1914)  69  Or.  519, 
LR.A-1917C,  944,  139  Pae.  743,  Ann. 
Cas.  ISlfiA,  217,  says  that  "the  court 
cannot  say,  beyond  alt  question,  that  the 
act  is  a  plain,  palpable  invasion  of  rights 
secured  by  the  fundamental  law*  and  haa 
no  real  or  substantial  relation  to  the 
protection  of  public  health,  the  public 
morals,  or  publie  welfare.  Every  ar- 
gument   put    forward    to   BuatAin    the 


Maximum  Hours  IjBw,  or  upon  which  it 
was  established,  applies  equally  in  favor 
of  the  constitutionality  of  the  Minimnu 
Wage  Law,  as  also  within  the  police 
power  of  the  state,  and  as  a  regulation 
tending  to  guard  the  public  morals  and 
the  public  health."  That  a  Minimum 
Wage  Law  is  within  the  police  power  of 
the  state  is  held  also  in  State  v.  Crowe, 
130  AA.  272,  L.B.AJ91SA,  fiS8,  197  6. 
W.  4;  McCulloch,  Ch.  J.,  dissenting; 
Williams  v.  Evans,  ante,  642. 

A  Minimum  Wage  Law  doos  not  vio- 
late the  14th  Amendment  to  the  Federal 
Constitution.  Stettler  T.  O'Hara  (Or.) 
supra,  specific  attention  is  directed  to 
the  provision  of  the  14th  Amendment, 
that  "no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States,"  in  the  subsequent  case  of  Simp- 
son V.  O'Hara  (1914)  70  Or.  261,  141  Pac. 
158,  and  it  is  there  held  that  this  pro- 
vision is  not  violated  by  a  Minimum 
Wage  Law.  The  right  of  contract, 
guaranteed  by  the  14th  Amendment,  is 
not  unconstitutionally  abridged  by  a 
Minimum  Wage  Law.  8tat«  ii.  Crowe 
(Ark.)  stipra;  Wiltjams  t.  Evans. 

\or  does  a  Minimum  Wage  Law  vio- 
late art.  1,  g  20  of  the  Oregon  Constitu- 
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tion,  providing  that  no  law  shall  be 
passed,  granting  to  any  citizen  or  class 
of  citizens,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens,  Stettler  v. 
O'Hara  (Or.)  supra. 

The  minimum  wage  is,  under  the 
usual  form  of  statute,  fixed  by  a  com- 
mission provided  for  in  the  statute. 
Some  of  the  objections  have  been  di- 
rected at  this  provision. 

empowering  a  commission  to  ascer- 
tain and  declare  standards  of  minimum 
wages  within  the  state  is  not  a  delega- 
tion of  legislative  power  to  the  commis- 
sion. Stettler  v.  O'Hara  (Or.)  supra. 
8ee  WiLLiAus  v.  Evans,  ante,  542. 

Nor  does  the  fact  that  an  order  made 
by  the  commission  applies  to  manufac- 
turing establishments  in  only  one  city  in 
the  state  render  the  law  discriminatory, 
and  therefore  void,  where  the  law  itself 
applies  thronghout  the  state.  Stettler  t. 
O'Hara  (Or.)  snpra.  At  leafit,  this  is 
true  where  there  is  nothing  in  the  record, 
suggesting  that  the  conditions  against 
which  the  order  is  directed  exist  in  any 
locality  in  the  state,  other  than  the  city 
in  question.    Ibid. 

The  fact  that  the  law  makes  the  find- 
ing of  the  commission  conclusive  on  all 
questions  of  fact  does  not  render  the 
law  void,  as  a  taking  of  property  with- 
out due  process  of  law,  where  the  stat- 
ute provides  an  opportunity  on  the  part 


of  those  to  be  affected,  to  be  heard  be- 
fore the  commission.  Ibid.  The  Oregon 
court  suggests  that,  even  though  an  em- 
ployer be  given  no  right  of  appeal  from 
the  final  fiuding  of  facts,  be  is  not  with- 
out remedy  as  to  matters  that  would  be 
the  appropriate  subject  of  judicial  in- 
quirj',  namely,  if  the  rates  fixed  are  con- 
fiscatory.   Ibid. 

Without  any  discussion,  the  Washing- 
ton Minimmu  Wage  Statute  is  sustained 
in  Larsen  v.  Rice  (1918)  —  Wash  — , 
171  Pac.  1037,  upon  the  authority  of 
Stettler  v.  O'Hara,  and  Simpson  v.  O'- 
Hara  (Or.)    supra. 

The  Oregon  cases  of  Stettler  v,  O'- 
Hara, and  Simpson  v.  O'Hara  were, 
upon  appeal  to  the  United  States  Su- 
preme Court,  affirmed,  without  opinion. 
by  an  evenly  divided  court,  Jnstie« 
Brandeis  being  disqualifled  on  account  of 
having  been  counsel  in  the  case,  (1917) 
243  V.  S.  629,  61  L.  ed.  937,  37  Sup.  Ct. 
Rep.  475. 

The  Adamson  Law,  which,  in  effect, 
fixed  a  minimum  wage  for  railroad  em- 
ployees by  forbidding,  pending  the  in- 
vestigation therein  provided,  payment 
for  an  eight-hour  day  of  less  than  the 
existing  standard  day's  wage  was  sus- 
tained bv  the  United  States  Supreme 
Court,  in  Wilson  v.  New  (1917)  243 
V.  S.  332,  61  L.  ed.  755,  L.R.A.1917E. 
938,  37  Sup.  Ct.  Eep.  298,  Ann.  Cas. 
1918A,  1024.  W.  A.  E. 


FRANK  LIG£,  Respt, 


(_  Mo.  — ,  20-1  8.  W.  1 


«.} 


Carrier  —  llabllltj'  for  assault  by  In- 

tOxlcat«d  passenger. 

A  carrier  la  not  liable  fM*  injury  to  a 
paaaenger  by  a  sudden  blow  of  an  intoxi- 
cated fellow  paati^nger  if  he  was  not  boiater- 
oua  and  diaturbiil  no  one  pviiir  to  the  time 
of  the  sudden  assault,  so  that  tliere  was 
nothing  to  charge  llinse  in  cliaige  of  the 
train  with  notice  of  any  intended  violence. 
Far   other    oates,    tee    Carriers,    II.    e,    in 

Dig.  1-52  A",  tf. 


(Jul 


,  1B18.) 


Note, —  As  to  carrier's  liability  for  as- 
sault by  fellow  pasaenger,  see  annotation 
following  thla  case,  post,  566,  and  refer- 
ences therein  to  annotationB  oa  related  ques- 
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ty  in  favor  of  plaintiff  in  an  action  brought 
let  daroagea  for  personal  injm-ies 
euBtaJned  I7  him  while  a  paseenger  on  one 
of  defendant's  trains.     Reversed. 

Statement  by  Woodson,  3.: 

This  li  a  suit  brougtit  by  the  plaintiff 
against  the  defendant,  in  the  circuit  court 
of  Harrison  county,  to  recover  damages  for 
perBonBl  injuries  sustained  by  him  while 
a  passenger  upon  one  of  its  trainti,  by  be- 
ing BBsaulted  by  Bert  Burke,  another  pas- 
senger tbereon,  while  in  a  drunken  or 
Intoxicated  condition.  The  plaintiff  recov- 
ered judgment  for  $1,000,  and  the  defend- 
ant timely  and  properly  appealed  the  cause 
to  this  court.  Omitting  uuesseatials  the 
petition  reads: 

"FlaintlfT  further  states  that  the  defend- 
ant, wholly  dier^arding  its  duties  towards 
its  said  paeeengers,  and  especially  towards 
this  plaintiff,  and  while  plaintiff  was  so 
riding  on  the  said  tirket  purchased  as  afore- 
said,   negligently    and    oareleariy,    iij    and 
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through  its  servanta  &ud  ageutB,  to  it,  its 

conductor  and  brokemaa  hi  charge  nf  mid 
train,  permitted  one  Bert  Burke,  while 
drunk  and  in  a  coiulition  dangerous  to  the 
property  and  lives  of  its  ptuwengers,  to  en- 
ter its  aaid  train  at  St.  Joseph,  Miuaouri, 
and  to  become  a  jiaGseiiger  on  the  Eame 
train  at  St.  Jnseph,  MUwuri,  and  to  be- 
i-oote  H  paesenger  on  the  same  train  that 
defendant  nae  carrying  thiu  plaintilT  to 
Btytbedale,  Missouri,  as  aforesaid.  And 
that  the  defendant  by  its  said  conductor 
and  brakeman  n^ligently  and  careletiiily 
permitted  and  suffered  t-aid  Bert  Burke, 
through  the  negligence  and  carelessness  of 
ita  servanta,  to  remain  on  its  trtkin  ai  a 
passenger,  while  liaid  Burku  was  drunk  and 
Id  a  condition  dangerous  to  the  property 
'  and  lives  of  defeudaut'e  i^aid  pahseiigers 
traveling  on  said  train  as  afore said^all  of 
which  was  in  violation  of  article  T,  chapter 
3tt,  of  the  Revised  Statutes  of  Missouri,  as 
aforesaid. 

"Plaintiff  further  states  that,  while  so 
traveling  as  a  passenger  as  afurfMid  on 
the  railroad  of  the  defendant  as  aforesaid, 
from  St.  Joseph,  Misdouri,  to  Blythedale, 
in  Harrison  county,  Missouri,  on  said  30th 
day  of  Novemher,  1012,  at  a  point  on  de- 
fendant railroad  between  Betliany,  Mis- 
souri, and  Ridgeway,  Missouri,  and  without 
any  fault  on  the  part  of  this  plaintiff,  the 
said  Bert  Burke  aforesaid,  while  drunk  and 
in  a  condition  dangerous  to  Uie  lives  and 
property  of  the  other  passengers  on  said 
train,  white  he  was  being  carried  by  defend- 
ant, who  had  knowledge  of  his  condition, 
unlawfully,  wrongfully,  and  feloniously  as- 
aaiiltihl  this  plaintiff,  by  striking  him  upon 
the  head  with  a  large  iron  T-wronch,  or 
litore  key,  giving  to  him  a  dangerous  wound, 
thereby  wounding,  injuring,  and  permanent- 
If  disfiguring  the  plaintiJT.  and  L'ausing  hitn 
gri^at  pain,  suffering,  and  humiliation," 

Then  follows  an  allegation  as  to  the  ex- 
tent of  the  injuries,  that  they  ivere  caused 
by  the  wrongful  acta  of  Burke  and  said 
negligence  of  the  defendant,  and  prayed 
judgment  for  $2,G00.  The  statutes  referred 
to  in  the  petition  read  as  totlows: 

"Section  1.  It  shall  be  unlawful  for  any 
person  in  this  state  to  enter  a  passenger 
train  or  car,  kept  for  the  conveying  of  paS' 
wngers,  intoxicated,  or  drink  intoxicating 
liquor  on  said  passenger  train  or  eai',  oi 
to  exhibit  or  carry  exposed  any  intoxicating 
liquor,"  while  "on  said  passenger  trains  oi 
i^ra,  and  every  person  or  persons  so  doing 
shall  be  guilty  of  a  misdemeanor,  and  fined 
not  lesa  than  $S  or  more  than  (25  for  aaid 

"Sec.  2,  It  shall  be  tlie  duty  of  the  ran- 
duttor  on  every  passenger  tniin  or  car  in 
tills  slate  to  report  to  the  prosecuting  at- 
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toruey  of  the  counties  in  which  any  aueh 

offense  is  committed,  together  with  the  name 
of  the  person  bo  intoxicated,  the  date  there- 
of, and  the  name  of  three  witnesses  who 
have  personal  knowledge  of  the  commission 
of  said  otTense,  and  upon  failure  to  do  so 
within  five  days  thereafter  he  shall  be  guil- 
ty of  a  misdemeanor,  and  lined  for  each  and 
every  offense  not  less  than  |6  nor  more 
than  $2o. 

"Sec.  3.  Providing  nothing  in  the  two 
preceding  sections  shall  be  no  construed  to 
apply  to  dining  cars  or  private  cars." 

Laws  1900,  p.  438  [l!ev,  Stat.  IBOB,  |S 
4T1(}-4712). 

The  answer  of  defeudant  was  as  follows: 

"Xow  comes  the  defendant  in  the  above- 
entitled  cause,  and  denies  the  allegations 
in  plaintiff's  petition  contained. 

"Defendant,  further  answering,  statea 
that  SS  4710,  4711,  and  4712  of  article  7 
of  chapter  36  of  the  Revised  Statutes  of  the 
state  of  Missouri  for  the  year  ISOO,  to 
which  law  reference  is  made  in  plaintifTa 
petition,  is  unconstitutional,  invalid,  and  of 
no  effect,  for  the  rea-*on  that  said  law  ex- 
empts from  ita  provisions  dining  ears  and 
private  cars,  and  for  the  further  reason  that 
aaid  law,  when  passed  during  the  session 
of  1909  by  the  legislature  of  the  state  of 
Missouri  (Sess.  Acts  1009,  p.  438),  did  not 
hnve  the  subject-matter  clearly  expressed  in 
the  title,  as  required  by  §  2S  of  article  4  of 
the  Constitution  of  the  state  of  Missouri, 
and  for  the  further  reason  that  said  alleged 
law  is  in  violation  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States,  in 
that  it  abridges  the  privileges  and  immuni- 
ties of  citizens  of  the  irnited  States  and  de- 
nies to  persons  within  the  jurisdiction  of 
the  state  of  Missouri  the  equal  protection 
of  the  laws,  and  for  the  further  reason  that 
the  said  alleged  law  is  in  violation  of  S 
53  of  article  4  of  the  Constitution  of  the 
state  of  Missouri,  and  for  the  further  rea- 
son that  the  said  alleged  law  is  in  violation 
of  5  30  of  article  3  of  the  Constitution  of 
the  state  of  MUsoiiri,  and  for  the  further 
reason  that  said  alleged  law  la  in  Tiolation 
of  §  23  of  article  2  of  the  Constitution  of 
the  state  of  Missouri.  Wherefore  defend- 
ant, having  fully  answered,  aalcB  to  be  dis- 
charged, with  its  costs  in  this  behalf  ex- 
pended." 

Tlie  following  facts  are  undisnuted: 
Frank  Lige  the  plaintiff,  and  Bert  Burke, 
who  assaulted  him,  were  perfect  Btrauy;crs. 
and  were  passengers  on  defendant's  train 
from  St.  Joseph,  MiaBouri,  to  points  in  Har- 
rison county,  on  Xovember  30,  1012.  Both 
of  them  sat  in  the  smoking  car  of  the  train. 
The  train  left  St.  Joseph  about  10  a.  M.  It 
passed  through  the  towns  of  Crosby,  He- 
lena,  Union   Star,   King   City,   Ford   City, 


oogic 


550 


MISSOURI  SUPBEME  COURT. 


Darlington,  Albany,  New  Hamton,  Bow- 
man, and  Bethany.  Somewhere  between 
Bethany  and  Ridge  way,  Burke  picked  up 
an  iron  T-wrench  near  a  atove  in  the  smok- 
ing car  and  struck  I.ige  on  the  head,  caus- 
ing a  painful  wound.  iTie  assault  was 
committed  without  any  warning  whatever, 
without  any  prior  threat,  or  any  previoue 
verbal  altercation. 

Several  witnesaea  for  the  plaintiff  tea- 
tilled  that  Burke  was  under  the  influence 
of  liquor  while  on  the  train.  Some  described 
him  aa  being  intoxicated,  others  ae  being 
drunk,  and  stili  others  as  being  under  the 
influence  of  liquor.  One  said:  "I  thought 
lie  was  intoxicated."  Others  testified  that 
"he  waa  under  the  influence  ot  liquor."  "He 
was  a  little  bit  intoxicated."  "Well,  think 
lie  had  some  whisky  on  liim."  "I  would 
judge  he  was  under  the  influence  of  liquor." 
'I  would  call  him  intnuicated,"  "He  looked 
to  me  like  he  had  been  on  a  spree."  "1 
tliought  he  waa  pretty  drunk."  "He  was 
filling  pretty  good,  I  thought."  "He  looked 
a  little  full  to  me."  "He  looked  like  he  was 
intoxicated."  "My  opinion  was  at  the  time 
lie  was  rather  under  the  influence  of  liquor 
to  soma  extent," 

In  short,  it  waa  the  testimony  of  all  the 
witneaaea,  including  the  conductor  and 
braJceman,  in  the  train,  who  saw  and  knew, 
that  Burke  waa  in  an  intoxicated  condition; 
the  attention  of  the  witnessea,  some  of  them 
firangera  to  Burke,  were  attracted  to  hira 
liy  his  "joshing  and  talking"  and  intoxi- 
cated appfurance.  Tiie  evidence  also  tend- 
ed to  show  that  Burke  was  intoxicated  when 
he  boarded  the  train  at  St.  Joaepli,  with 
his  shirt  slightly  torn,  and  that  his  condi- 
tion appeared  to  aome  of  the  witneaaes  to 
grow  worKP  as  the  train  movod  on;  that, 
independent  of  Burke'a  intoxication,  jofhing 
and  talking  as  previously  mentioned.  Burke 
ivan  guilty  of  no  imj-ropor  conduct  wliatovcr 
white  in  the  train  until  he  suddenly  and 
without  came  assaulted  the  plaintiif  as  be- 
fore atated.  He  did  not  know  nor  had  he 
addressed  or  threatened  plaintiff  prior  to 
that  time,  but  waa  conversing  pleaaantly 
Hitli  other  parties  and  having  a  jolly  time. 

Messrs.  H.  J.  NcIhod,  Barlow,  Barlow, 
a  Ivuutz,  J.  A.  X.>'dlck,  and  M.  G.  Rob- 
erta, for  appellant: 

The  fact  that  the  passenger  was  under 
the  influence  of  liquor  or  even  intovicatoa, 
but  otherwise  not  guilty  of  any  niisliehav- 
ior,  will  not  subject  a  carrier  to  liability 
for  an  injury  cniiscd  by  liis  act  in  assault- 
ing a  fellow  passenger. 

Galveston,  II.  &  S.  A.  R.  Co.  v.  Txing,  13 
Tex.  Civ.  App.  064.  30  8.  W.  485,  8  Am. 
Xeg,  Cas.  043;  Putnam  v.  Broadway  &  S. 
Ave,  R.  Co.  65  N.  Y.  lOS,  14  Am.  Rep.  IflO; 
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Brehony  v.  Pottaville  Union  Traction  Co. 
213  Pa.  123,  66  Atl.  1008;  Pittsburgh,  C. 
Jt  St.  L.  R.  Co.  V.  Vandyne,  57  Ind.  570,  20 
Am.  Rep.  68;  Milliman  v.  New  York  C.  & 
H.  R.  R.  Co.  66  N.  Y.  843;  10  C.  J.  606:  3 
Thoiup.  Neg.  §i  3087,  3093,  pp.  645,  550; 
Thomaon  v.  Manhattan  R.  Co.  76  Hun,  548, 
27  N.  Y.  Supp.  608,  2  Am.  Neg.  Caa.  577: 
Mills  V.  Atlantic  Coast  Line  R.  Co.  172  N. 
C.  268,  90  S.  E.  221 ;  Fclton  t.  Chicago,  R. 
I.  ft  P.  R.  Co.  69  Iowa.  580,  29  N.  W.  618: 
Spohn  V.  Miaaouri  P.  R.  Co.  87  Mo.  74,  4 
Am.  Neg.  Cas.  6fi4;  Woaa  V.  St.  Louis 
Transit  Co.  103  Mo.  664,  7  L.R.A.(N,S.) 
231,  flB  S.  W.  1017,  8  Ann.  Caa.  584. 

The  injury  in  this  case  was  not  caused 
by  any  agencj'  or  inatru mentality  under  the 
wntrol  of  the  defendant,  but  by  the  direct 
act  of  a  fellow  pnaseuf^cr.  In  auch  &  case 
knowledge  of  the  existence  of  the  danger, 
or  of  facts  and  circumstances  from  which 
the  danger  might  have  been  reasonably  an- 
ticipated, waa  necessary,  to  Hx  liability  up- 
on  the  carrier. 

Woas  V.  St.  I«uis  Transit  Co.  supra:  .\n- 
derson  v.  South  Carolina  tc  G.  R.  Co.  77 
S.  C.  434,  122  Am.  St.  Rep.  591,  58  8.  E. 
140:  Tall  V.  Bnlli.nore  Stoam  Packet  Co. 
90  Md.  248,  47  L.I1.A.  120,  44  .*tl.  1007: 
Spohn  V.  Missouri  P.  R.  Co.  87  Mo.  74,  4 
Am.  Neg.  Cas.  564;  10  C.  J.  901;  4  R.  C. 
L.  p.  1187,  §  609;  Widener  v.  Philadelphia 
Rapid  Transit  Co.  224  Pa.  171,  73  Atl. 
200;  Pointer  v.  Mountain  R.  Conatr.  Co. 
269  Mo.  104,  L.R.A.ini7B,  1001,  189  S.  W. 
805.  14  N.  C.  C.  A.  788;  Putnam  v.  Broad- 
way S  S.  Ave,  R.  Co.  55  N.  Y.  108,  14 
Am.  Rep.  100;  Galveston,  H.  4  S.  A-  B. 
Co.  V.  Long,  13  Tex.  Civ.  App.  884,  36  S- 
W.  48S,  8  Am.  Npp.  Cas.  643;  Trotter  -r. 
St.  Louis  &  Suburban  R.  Co.  122  Mo.  App. 
405.  90  S.  \V.  508;  Sullivan  v.  Jefferson 
Ave.  R.  Co.  133  Mo.  1,  32  L.R.A.  187.  34 
S.  W.  566,  9  Am.  Neg.  Cas.  530;  Sure  v. 
:Milwaukee  Electric  R-  ft  Ught  Co.  37  L.R.A. 
(N.S.)  724,  and  note,  148  Wis.  I,  133  N. 
W.  1008,  Ann.  Cas.  1013A.  1074;  Reiser  v. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  43  L.R.A. 
(N.S.I  1050,  and  noto.  152  Kv.  522,  1.-.3 
a.  W.  742.' 

The  distinctitHi  between  the  degree  of 
care  demanded  of  a  carrier  in  protecting 
its  passengers  from  the  acts  or  negliReniv 
of  third  persons,  and  that  required  in  re- 
spect to  acts  or  omissions  ot  a  servant  of 
the  carrier  whom  it  employs  and  selertR,  ii 
reiisoiiahle. 

i;  Uliitp,  Personal  Injuries  on  RailrondK. 
S  744,  p.  1131;  Wons  V.  St.  I.fluiH  Transit 
Co.  ins  Mo.  684.  7  L.R.A.  (N.S.)  231.  96 
S.  W.  1017,  8  Ann,  Cas.  584;  Tall  t.  Bal- 
timore Steam  Packet  Co.  90  Md.  248.  47 
LR.A.  120,  44  Atl.  1007;  4  R.  C.  L.  S  609, 
p.  1187. 
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WoodHOD,  J.,  delivered  the  opinion  of  the 

I.  The  tirBt  contention  advanced  by  couD' 
wJ  for  the  de/endant  is  that  the  trial  oonrt 
enwl  in  refuBing  ttie  demurrer  aaked  1^ 
them  to  the  plaintiff's  evidence.  Thii  con- 
trntion  is  divided  by  counsel  into  two  suh- 
diri»iM)B,  and  each  discussed  aeparatel; 
upon  wholly  different  grounds.  The  first 
contends  that  the  set  of  the  Icfpelature  men- 
tioned in  the  pleadings  is  violative  of  g  30 
nf  Hrticle  2  of  the  Constitution  of  Missouri 
and  §  1  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  known 
u  the  due  process  clauses,  respectively, 
thereof,  in  that  it  is  unreasonable  and  ar- 
l>itTary,  in  requiring  a  condactor  of  a  train 
lo  report  to  the  prosecuting  attorcey  every 
person  who  is  intoxicated,  or  who  takes 
a  drink  of  intoxicating  liquor  or  who  ex.- 
bibita  intoxicating  liquor  on  his  train,  to- 
gether witii  the  names  of  three  witnesses 
■ho  have  personal  knowledge  of  the  facts; 
and  the  second  contention  is  that  said  act 
of  the  legislature  violates  g  53  of  article 
^  of  the  Constitution  of  Missouri,  and  the 
I4th  Amendment  of  the  Constitution  of  the 
Inited  States,  which  respectively  prohibit 
liie  enforcement  of  any  law  of  the  state 
denying  equal  rights,  or  abridges  the  privi' 
li'gpii  and  immunities  of  the  citizens  of  the 
rtiiipd  States.  We  will  dispose  of  these 
profHisitions  la  the  order  stated. 

.Uctnding  to  the  first:  No  authority  is 
fitwl  in  support  of  this  ccmtention,  and,  in 
nur  opinion,  for  the  reason  that  none  ei- 
i'It,  and  if  the  act  Is  given  a  reasonable 
ii^ntft ruction,  which  is  one  of  the  funda- 
mtntal  rules  of  statutory  cmstruetion,  no 
iithpr  authority  will  be  necessary.  The 
evident  intention  oi  the  legislature  was  to 
impose  a  duty  upon  the  conductor  to  report 
to  the  prosecuting  attorney  all  parties  who, 
to  hit  knowledge,  had  been  intoxJoated  or 
diinking  or  exhibiting  intoxicating  liquors 
OS  his  train,  for  the  purpose  of  having  them 
pnniehed  for  being  guilty  of  such  conduct 
upon  the  oars  of  a  commcm  carrier,  in  the 
presence  of  fellow  passengers,  and  thereby 
deter  all  persons  from  indulging  in  such 
misconduct  on  all  such  trains-  We  state 
thig  for  the  reason  that  the  accomplishment 
cf  no  other  object  eeems  to  have  been  in  the 
Btind  of  the  legislature;  had  it  also  been 
tJie  design  to  afford  immediate  protection 
to  tAe  passengers  from  the  abuse,  insults, 
and  assaults  of  such  persons,  then  it  would 
'Vein  that  the  l^slature  would  have  used 
wme  appropriate  language,  requiring  the 
fondnctor  to  prevent  such  persons  entering 
the  train,  and  to  remove  all  such  therefrom, 
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and  make  the  company  liable  fn  damages 
for  all  injuries  sustained  by  any  passenger 
by  reason  of  such  misconduct  on  the  part 
of  any  such  person.  But  an  examination 
of  the  act,  which  we  have  copied  in  full  in 
the  statement  of  the  case,  will  reveal  the 
fact  that  no  such  idea  is  expressed  by  the 
language  uaed  therein,  nor  is  reasonably 
inferable  therefrom;  but  the  design,  as  pre- 
viously stated,  was  not  to  affect  the  com- 
pany, but  to  make  it  unlawful  for  auy 
intoxicated  person  to  enter  a  passenger 
train,  or  to  drink  or  exhibit  intoxicating 
liquors  thereon,  and  thereby  deter  them  from 
the  commission  of  all  such  crimes  in  the 
future.  The  duty  of  the  company  to  prevent 
such  persons  from  entering  its  trains,  re- 
move them  therefrom,  and  protect  its  pas- 
seogers  from  their  insultu  and  injury,  is 
well  defined  and  regulated  by  the  common 
law,  which  we  suppose  had  much  to  do  with 
influencing  the  legislature  in  the  pasaagc 
of  the  act  in  the  form  we  find  it.  This  com- 
mon'Iaw  duty  of  the  carrier  will  receive 
careful  consideration  hereafter  in  a  more 
appropriate  place.  For  the  reason  stated, 
the  act  is  not  applicable  to  defendant  com- 
pany, but  to  the  conductor  and  intoxicated 
passenger,  etc.,  only,  and  therefore  the  de- 
fendant Is  in  no  position  to  question  the 
constitutionality  of  the  act. 

But,  assuming  that  we  are  mistaken  in 
the  foregoing  views,  and  assuming  that  the 
act  is  applicable  to  the  defendant,  then 
the  second  contention  mentioned  would  be 
of  a  more  serious  character.  Section  1  of 
the  act  in  question  makes  it  unlawful  for 
any  person  in  this  state  to  enter  a  passen- 
ger train  or  car  kept  for  the  conveyance  of 
passengers,  while  intOKicated,  etc.,  and  im- 
poses a  fine  of  not  less  than  $5  nor  more 
than  825  tor  said  offense,  while  g  3  thereof 
provides  that  nothing  therein  contained 
shall  be  so  construed  as  to  apply  to  dining 
cars  or  private  cars.  In  other  words,  that 
section  makes  it  unlawful  for  anj  person 
to  go  upon  a  passenger  train  or  enter  any 
car  thereof  while  intoxicated,  or  to  drink 
intoxicating  liquors,  or  exhibit  the  same 
while  thereon,  excepting  therefrom,  dining 
and  private  cars.  This  act,  in  our  opinion, 
is  clearly  unconstitutionnl,  violative  of  both 
the  state  and  United  States  constitutional 
provisions  before  mentioned,  in  that  there 
is  no  substantial  and  reasonable  distinction 
between  passenger  and  sleeping  care  on  the 
one  hand  and  dining  and  private  cars  upon 
the  other.  The  primary  purpose  of  the  first 
named  is  for  the  occupancy  by  the  public 
while  traveling  thereon,  and  incidentally 
they  are  constantly  used  by  manv  for  eating 
and  sleeping  purposes  also.  The  second 
are  chiefly  designed  for  traveling  and  sleep- 
ing purposes,  yet  they  are  also  constantly 
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used  by  nunj  for  eating  placet.  The  diner 
is  intended  for  eating  places  for  all  aboard 
tbe  train  who  desire  to  avail  themselveB 
ot  the  privilege,  yet  they  are  incidentally 
used  for  travel  while  the  passengerB  are  din- 
ing therein,  and  the  private  car  is  designed 
for  all  of  said  purposes.  foT  those  aboard 
them.  But,  after  all,  all  of  Uiem,  with 
the  engine  and  tender,  cODiititute  the  means 
of  tranaportatioD  of  the  traveling  public, 
the  paramount  object  of  their  creation,  and, 
while  all  of  them  serve  a  uaeful  puipote 
in  accomplishing  that  end,  yet  some  of  them, 
in  addition,  contribute  to  the  pleaBure  and 
comfort  of  the  passengers  while  en  route, 
and  even  to  their  necessities  while  on 
through  trains  on  long  journeys,  but  never- 
theless each  and  all  of  them  constitute  a 
link  in  the  train  of  transportation,  and  are 
so  closely  commingled  and  insepurably  con- 
nected in  their  common  purpose,  there  can 
be  no  reasonable  separation  or  classification 
made  of  them  without  disturbing  the  com- 
forts and  necessities  ot  all  on  board  the 
train,  and  subjecting  all  to  the  insults  and 
injuries  which  the  act  was  designed  to  pro- 
hibit. Under  these  conditions,  the  law 
would  not  and  could  not  operate  equally 
and  alike  upon  all  similarly  situated.  That 
being  true,  the  act  is  clearly  unconstitu- 
tional, as  previously  stated,  and  as  shown 
by  the  fallowing  authorities:  State  ex  rel- 
Rohton  y.  Chicago,  B.  &  Q,  E.  Ck>.  248  Mo. 
612,  loc.  cit.  S14,  516,  162  S.  W.  28 ;  Em- 
bree  v.  Kansas  City  &,  L.  Boulevard  Road 
Dist.  257  Mo-  5B3,'loc.  cit.  610,  166  8.  W. 
262. 

But,  notwithstanding  tlie  unconstitution- 
ality of  this  set  for  the  reasons  stated,  yet 
the  demurrer  to  plaintiff's  evidence  could 
not  be  properly  sustained  on  that  ground 
only,  liecuiise  tbe  petition,  independent  of 
the  plea  of  the  act  mentioned,  stated  a  good 
cause  of  action  at  common  law,  and  the 
cause  should  have  been  submitted  to  the 
jury  upon  that  theory  of  the  case,  if  the 
evidence  introduced  upon  that  branch  of 
the  case  warranted  a  submission,  which  we 
will  consider  in  the  next  paragraph. 

II.  Regarding  the  common-law  cause  of 
action :  The  petition  in  substance  stated 
that  the  defendant  was  a  common  carrier 
of  passengers;  that  the  plaintiff  was  a  pas- 
senger upon  one  of  defendant's  trains  going 
from  St.  Joseph,  Missouri,  to  Ridgeway; 
that  one  Burke  was  also  a  paasent^r  upon 
said  train,  and  was  riding  in  the  same  car 
with  plaintiff  between  said  points;  that  at 
the  time  said  Burke  entered  said  car  he 
was  intoxicated,  and  remained  so  during 
the  time  the  train  ran  from  St.  Jc«eph  to 
Ridgeway,  which  fnct  was  well  known  to 
the  agents  and  servsnts  of  defendant  in 
charge  of  said  train  and  car,  and  that  they 

L.B.A.1918F. 


knew  that  aaid  Burke  was  liable  to  insult 
and  injure  its  passengers  on  said  train,  and 
especially  the  plaintiff;  that  it  wa«  the 
duty  of  tbe  defendant  to  use  the  highest 
degree  of  care  to  safely  transport  plaintiff 
between  said  points,  and  to  protect  him 
from  insults  and  injury  at  the  hands  of  oth- 
er passengers  on  the  train,  and  that,  in  vio- 
lation of  said  duty,  the  defendant,  through 
its  said  agents  and  servants,  negligently 
and  carelessly  permitted  said  Burke,  with- 
out cause  or  excuse,  to  assault  and  strike 
plaintiff  with  an  irou  rod  over  the  head, 
and  thereby  greatl.v  injure  him,  etc. 

The  plaintiff's  evidence  tended  to  show 
the  truthfulness  oC  all  of  said  allegations, 
except  as  hereinafter  stated;  and  all  the 
evidence  for  both  parties  showed  that  Burke, 
prior  to  the  assault  complained  of,  was 
not  boisterous  or  insulting  in  his  talk  and 
conduct,  but  was  talking  generally  and  hav- 
ing a  jolly  good  time,  disturbing  no  one. 
until  the  train  neaied  Ridgeway,  when  he 
suddenly  and  without  warning  picked  up 
the  poker  and  struck  the  plaintiff  vitb 
it.  The  evidence  also  failed  to  show  that 
the  conduct  of  Burke  prior  to  the  as- 
sault was  such  aa  to  warn  the  conductor 
in  charge  of  ths  train,  or  anyone  else 
on  the  car,  that  he  was  in  a.  bad  humor,  or 
that  he  intended  to  insult  or  to  do  violence 
to  anyon&  Upon  this  state  of  the  record 
counsel  for  the  defendant  contend  that  the 
court  erred  in  refusing  the  defendant's  de- 
murrer to  the  plaintiff's  evidenoe,  on  tbe 
common-law  theory  of  the  case,  and  state 
their  reasons  therefor  in  this  language : 
"A  sudden  and  unanticipated  asaault  by  raie 
passenger  upon  another  does  not  raider  ths 
carrier  liable,  unless  it  is  shown  that  its 
employees  knew  or  could  have  known,  in 
time  to  prevent  the  assault  from  the  wrong- 
doer's act  and  conduct,  that  he  was  CDU- 
templating  injury  to  his  fellow  passengers- 
In  this  case  it  appears  beyond  any  ques- 
tion that  Burke  made  no  threats,  used  no 
profanity,  was  not  abusive  to  anyone,  had 
no  trouble,  and  conducted  himself  proper- 
ly, until  he  suddenly  picked  up  the  wrench 
and  quickly  aBs.iulted  tbe  plaintiff.  Under 
such  circumstances  the  carrier  is  not  lia- 
ble. The  fact  that  he  was  under  the  in- 
fluence of  liquor,  or  even  intoxicated,  bul 
otherwise  not  guilty  of  any  misbehavior, 
will  not  subject  a  carrier  to  liability  for 
an  injury  caused  by  his  act  in  aosaulting 
a  fellow  paaseiiger." 

The  following  aulborities  are  cited  is 
support  of  this  contention;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Long,  13  Tex.  Civ.  App. 
664,  36  S.  W.  485,  8  Am.  Neg.  Cas.  6+3; 
Putnam  v.  Broadway  &  S.  Ave.  R.  Co.  55 
N.  Y.  108,  11  Am.  Rep.  100;  Brefaony  v. 
PottaviUe  U.  Tractitm  Co.  218  P».  123,  fit 
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Atl,  lOMi  Kttaburgh.  C,  A  St.  L.  R.  Co.  t. 
ViDdvne,  67  Ind.  5TS,  26  Am.  Rep.  68; 
Millimnn  v.  New  York  C.  *  H.  R.  R.  Co. 
*«  X.  Y.  643;  10  C.  J.  905;  3  Thomp.  Neg. 
i  3093,  p.  550,  and  S  3087,  p.  545;  Thorn- 
•on  V.  Manhattan  R.  Co.  7S  Hun,  548, 
27  N.  Y.  Supp.  «08,  6  Am.  Neg.  Cas.  677; 
Uiila  T.  Atlantic  Coast  Line  R.  Co.  172 
S'.  C.  266,  BO  8.  E.  221;  Felton  t.  Chicago, 
R.  I.  ft  P.  R.  Co.  89  Iowa,  580,  29  N.  W. 
ai»:  Spohn  r.  Missouri  P.  R,  Co.  87  Mo.  74, 
4  Am.  Neg.  Cas.  564;  Woai  t.  St.  Lonii 
Tranait  Co.  198  Mo.  884,  loc.  cit.  677,  7 
LR.A.(N.8.)  231,  96  S.  W.  1017,  B  Ann. 
Cm.  584. 

It  IB  no  longer  a  debatable  question  in 
this  country  that  a  common  carrier  of  pas- 
sengers  for  hire  ie  bound  to  ezerdae  the 
utmoBt  practicable  care  to  safely  transport 
it*  passengers  and  to  protect  Uiem,  while 
LB  tranait,  from  Inaulta  and  violence  at 
ihe  liands  of  all  on  the  train,  including  fel- 
lon-  paaaengers,  and  any  violation  ol  this 
dutj-  which  results  injuriously  to  a  passenger 
r-Miders  the  carrier  liable  in  damage  there- 
fur  ;  but  that  duty  does  not  amount  to  an  ab- 
■olnte  guaranty  that  a  pasaenger  wiLl  be 
transported  absolutely  safely  to  hia  deatina^ 
tion,  or  that  he  will  not  be  insulted  or  in- 
jured by  a  fellow  passenger  while  in  transit. 
It  cimply  means  that  the  eonductor  and 
thooe  in  charge  of  the  train  must  use  the 
highest  d^ree  of  care,  oonsiBtent  with  the 
tiu^iness,  to  ascertain  and  prevent  such  in- 
juries; but  tlu  carrier  is  itot  liable  for  an 
injury  to  a  paaeenger  caused  by  an  impend- 
ing danger,  if  not  discernible  by  the  exercise 
of  that  degree  of  care. 

In  the  case  at  bar  Burke  had  said  nor 
dune  nothing  indicating  to  an  ordinarily 
prudent  person  engaged  in  that  class  of 
business  that  he  hail  any  evil  design  against 
anyone,  or  that  he  intended  to  do  violence 
to  anyone,  much  less  the  plaintiff,  whom 
be  did  not  know  and  had  never  met.  The 
conductor  and  all  of  the  passengers  who  tes- 
tified stated  that  they  did  not  see  or  hear 
Burke  say  or  do  anything,  prior  to  the  as- 
nalt,  that  led  them  to  believe  he  intended 
to  strike  the  plaintlfT  or  do  violence  to  any- 
one. Even  the  sheriff  of  the  county,  who 
«as  a  passenger  on  the  same  car  with  plain- 
tiff, and  whose  duty  it  was  to  preserve  the 
peace,  did  not  see  or  hear  the  latter  do  or 
uy  anything  to  cause  him  to  apprehend 
any  trouble  whatever  on  the  part  of  Burke. 
Id  discussiog  a  similar  case,  the  supreme 
coort  of  Feiinsvlvania,  in  the  case  of  Rre- 
hony  V.  Pottflville  U.  Traction  Co.  219  Pa. 
123,  66  Atl.  1006,  clearly  announced  the 
facts  and  law  of  a  similar  case,  which  are 
substantially  stated  in  the  ayllabus  of  the 
case  as  follows :  "In  an  action  by  a  woman 
passenger  against  a  street  railway  company  < 
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gence  alleged  was  the  action  of  the  eoo' 
ductor  in  admitting  into  the  car  the  man 
who  inflicted  the  injuries,  when  visibly  in- 
toxicated, it  is  reversible  error  to  submit 
the  case  to  the  jury,  where  the  evidence 
shows  that  there  was  nothing  in  the  appear- 
ance  or  the  conduct  of  the  man  as  he  en- 
tered the  car  to  attract  attention,  or  excite 
tnispicion,  and  that  be  did  not  become  vio- 
lent until  an  altercation  arose  between  him 
and  the  conductor  aa  to  the  fare." 

In  the  cKse  of  Oalveston,  H.  ft  S.  A.  R. 
Co.  V.  Long,  13  Tex.  Civ.  App.  664,  36  8. 
W.  486,  8  Am.  Keg.  Cas.  613,  where  a 
passenger  on  a  railway  train,  who  was  some- 
what intoxicated,  and  who  passed  a  number 
of  times  through  the  train,  apparently  look- 
ing for  someone,  without  offense  toward  any- 
one, accidentally  stumbled  over  some  bag- 
gage, and  a  revolver  fell  from  hie  pocket, 
which  was  discharged  and  wounded  another 
passenger,  the  court  oi  civil  appeals  of 
Texas  held  that  the  defendant  had  no  rea- 
son to  anticipate  such  an  accident,  and 
therefore  was  not  liable  for  the  injury  ins- 
tained  by  the  plaintiff. 

In  the  ease  of  Putnam  v.  Broadway  ft  S. 
Ave.  R,  Co.  56  N.  Y.  108,  14  Am.  Rep.  190, 
the  plaintiff's  intestate,  witb  two  ladies, 
took  passB^j  upon  one  of  defendant's  care. 
Shortly  thereafter,  one  Foster,  who  was  in- 
toxicated got  on  the  front  platform  of  the 
car,  and,  after  riding  there  a  short  distance, 
opened  the  car  door  and  iuHulted  and  an< 
noyed  the  ladies.  Putnam  asked  the  con- 
ductor to  make  him  be  quiet;  the  coti- 
ductor  directed  him  to  sit  down  and  Ijchavc 
himself.  Be  sat  down  uear  Putnam,  and 
after  the  conductor  returned  to  the  rear 
platform  he  addressed  to  the  former  abusive 
and  threatening  language,  in  a  low  tone, 
not  audible  to  the  conductor.  After  re- 
maining a  short  time  be  returned  to  the 
front  platform,  where  he  remained  quietly 
until  Putnam  left  the  car,  when  he  jumped 
therefrom  with  the  car  hook,  and,  aa  Put- 
nam was  assisting  the  ladies  to  alight, 
Foster  struck  him  with  the  hook,  causing 
death.  Id  an  action  against  the  company 
to  recover  damages,  the  court  held  that 
there  was  no  evidence  of  neglect  of  duty  on 
the  part  of  the  conductor,  or  wont  of  prop- 
er care  and  vigilance  on  the  part  of  the 
servants  of  defendant;  certainly  none  con- 
nected with  the  attack  upon  Putnam,  or 
to  which  it  could  be  legally  or  logically 
traced,  and  that  defendant  was  not  liable. 

In  the  case  of  ^ttsbnrgh,  C.  ft  St.  L. 
R.  Co.  V.  Vandyne,  57  Ind.  676,  28  Am. 
Rep.  88,  the  eupremn  court  of  Indiana  held 
that   Blight  intozicaticoi   of   tlie   defendant, 
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■uch  u  would  not  Mriously  affect  the  safe- 
ty of  the  passengers  aboard  the  train,  would 
not  justify  a  railroad  compauy  in  refusing 
to  receive  and  carry  him.  In  the  case  of 
Milliman  v.  Sew  York  0.  *  H.  R.  R.  Co. 
lie  N.  Y.  642,  the  court  of  appeals  held  the 
(act  that  a  man  is  intoxicated  does  not 
alone  deprive  him  of  the  right  to  ride  upon 
a  railroad  car,  nor  does  it  free  the  com- 
pany from  its  duty  to  render  to  him,  as  a 
pHSBcnger,  due  care.  On  page  005  of  10 
Corpus  Juris  it  is  sail!:  "It  is  the  duty 
of  the  carrier's  emploj'eeB  to  protect  pas- 
soiif-ers  from  the  acts  or  conduct  of  an 
intoxicated  fellow  passenger,  and,  where 
there  is  reajuin  to  apprehend  injury  or  an- 
noyance from  him  tj  other  paBsengers,  they 
should  eject  him  from  the  train  or  other 
vehicle,  or  require  him  to  remain  seated  and 
behave  himself;  and  where,  by  reason  of  the 
employees'  negligent  failure  to  aSord  such 
protection,  a  passenger  is  injured  by  an 
intoxicated  fellow  passenger,  the  carrier  is 
liable.  But  it  IB  not  liable  where  there 
has  been  no  reasonable  opportunity  to  dis- 
cover such  passenger's  condition  and  intent; 
and  failure  to  eject  a  passenger  merely  be- 
cause he  is  drunk,  if  otherwise  well  behaved, 
will  not  alone  subject  a  carrier  to  liability 
for  an  injury  caused  by  his  acts  or  conduct," 
And  Judge  Thompson,  in  the  discussion 
of  this  question  in  volume  3,  psige  546, 
S  SOan,  of  his  work  on  Negligence,  says: 
"If  the  conduct  of  a  railway  passeager  is 
such  HB  to  excite  reasonable  apprehensions 
lha.t  his  presence  will  result  In  injury  or 
nnnoyance  to  other  passengers,  it  is  the 
right  and  duty  of  the  conductor  to  expel 
him,  without  waiting  for  any  overt  act  of 
violence.  Nor  is  it  enough  for  a  railway 
carrier  to  protect  his  passengers  against 
actual  violence  from  other  passengers,  but 
iiuch  a  carrier  is  liable  in  damages,  even 
in  favor  of  jiassengers  riding  in  a  second- 
I'luss  car,  for  suffering  them  to  be  sub- 
jected to  annoyances,  not  necessarily  or 
ordinarily  incident  to  such  travel,  such  as 
li earing  rough,  profane,  and  obscene  lan- 
guage, and  witnessing  acts  of  violence  and 
dTUnkcnuess,  which  the  company,  by  the 
exercise  of  proper  care  and  due  regard  for 
the  welfare  of  its  passengers,  could  pre- 
vent. For  stronger  reasons,  such  a  carrier 
is  liable  in  damages  to  a  peaceable  passen- 
ger who  is  injured  in  consequence  of  a  quar- 
rel between  drunken  passengers  on  the  car- 
rier's vehicle,  where  the  carrier,  in  the  ex- 
ercise of  the  degree  of  care  imposed  upon 
him  by  the  law,  might  have  prevented  the 
injury.  But  it  was  well  held  that  a  rail- 
way carrier  was  not  liable  to  a  passenger 
for  abuse  and  violence  from  an  intoxicated 
L.R.A.1918F. 


fellow  paasenger,  who  demanded  from  him 
money  which  he  claimed  was  due  him,  aod 
who  threatened  to  take  his  life  unless  in 
paid  it,  where  the  conductor  quieted  the 
person  intoxicated,  and  remaioed  Mween 
the  two  during  a  subsequent  diiDculty,  and 
delivered  the  intoxicated  person  to  a  |>oliee- 
man  on  reaching  the  next  station." 

The  same  general  rule  of  law  is  an- 
nounced in  all  of  the  other  cases  cited  br 
counsel  for  the  defendant;  while,  upon  tie 
other  hand,  counsel  for  plaintiff  have  cited 
no  case,  involving  an  injury  to  a  pas^nger 
inflicted  bj  an  intoxicated  passenger,  which 
holds  the  carrier  liable  therefor,  but  all  ot 
them  are  baaed  upon  the  broad  general  rule 
that  the  carrier  is  liable  to  a  passenger  for 
injuries  inflicted  by  any  cause,  if  it  could 
have  been  prevented  by  the  exercise  of  thr' 
highest  degree  of  care  usually  exercised  bv 
very  cautious  persona  engaged  in  similsr 
business,  and  cite  in  support  thereof  tbt 
following  cases:  Spohn  v.  Missouri  P.  K. 
Co.  101  Jfo.  417,  loc.  cit  452,  14  S.  W.  8S0, 
4  Am.  Keg.  Cas.  626;  Westcott  v.  Seattle. 
R.  4  S.  R.  Co.  41  Wash.  618,  4  L.B.A. 
(N.S.)  947,  111  Am.  St.  Rep.  1038,  S4  P»c. 
588,  20  Am.  Neg.  Rep.  230;  Jackson  t. 
Boston  Elev.  R.  Co.  217  Mass.  615,  51 
i:..R.A.(N.8.)   1152,  105  N.  E.  379. 

There  ia  no  doubt  about  the  eorrectncA' 
of  that  general  rule,  hut  that  rule  doe* 
not  absolutely  bar  an  intoxicated  man  of 
his  right  to  ride  upon  the  railroads  of  the 
country,  nor  authoriie  a  carrier  of  pasien- 
gers  to  exclude  him  from  its  traios,  with- 
out his  conduct  is  such  as  to  cause  the 
agents  and  servants  of  the  company  in 
charge  thereof  to  apprehend  danger  from 
him  to  his  fellow  passengers.  We  are  there- 
fore clearly  of  the  opinion  that  the  eoun 
erred  in  refusing  defendant's  demurrer  tu 
the  plaintiff^s  evidence. 

III.  The  views  stated  in  HI  I.  and  11, 
of  this  opinion  render  it  unnecessary  to 
pass  upon  the  other  legal  propositions  pre- 
sented by  the  record  and  briefs  of  counrel. 

The  judgment  of  the  trial  court,  for  Ihf 
reasons  stated,  ia  reversed. 


Alt  c<»icuri   Bond,   P.  J.,  in  I  II.  tad 
the  result. 

Blair.  J.,  e<»currlng; 

It  is  unnecessary  to  pass  upon  the  con- 
stitutionality of  the  Act  of  1900.  Further, 
a  far  from  convinced  that  the  act  if 
nstitutional.  With  these  qualification^, 
)cur  in  the  opinion. 


no,  Cookie 
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For  earliee  eases  od  this  subject  see 
notes  to  Illinois  C.  R.  Co.  v.  Minor,  16 
L.R.A.  627;  Brown  v,  Chicflgo,  K.  I.  & 
P.  R.  Co.  2  L.R.A.{N.S.)  105,  and  Janaen 
V.  Minneapolis  &  St.  L.  R.  Co.  32  L.R.A. 
(N.S.)  1206. 

As  to  duty  of  Bleeping  or  parlor  ear 
company  to  protect  passenger  from  as- 
saalt,  including-  assault  by  a  fellow  pas- 
senger, see  note  to  Garrett  v.  Southern 
R.  Co.  L.R.A.1917F,  888. 

Aa  to  the  carrier's  liability  for  in- 
jury iticlading  injury  by  assault  to  a 
passenger,  by  another  passenger  per- 
mitted to  remain  in  the  ear  in  violation 
of  the  Separate  Coach  Law,  see  note  in 
33  L.R.A.(N.S.)  133. 

Aa  to  liability  of  carrier  for  injury 
resulting  from  meddlesome  or  negligent 
■et  of  fellow  passenger,  see  notes  in  37 
L.R.A.{N.S.)  724;  49  L.R.A.(N.S.)  810, 
and  Wood  v.  Philadelphia  Rapid  Transit 
Co.  post,  817. 

As  to  carrier's  liability  for  assault  by 
servant  on  passenger,  while  on  train, 
see  the  notes  to  Davis  v.  Houghtelin,  14 
L.R.A.  738;  Daniel  v.  Petersburg  R.  Co. 
4  L.R.A.(N.S.)  485;  Houston  &  T.  C.  R. 
Co.  V.  Bnsh,  32  L.R.A.(N.S.)  1201,  and 
St.  Louis,  I.  M.  &  S.  B.  Co.  t.  Jackson, 
L.R.A.1915E,  668. 

The  doctrine  of  Ligb  t.  Chicago,  B.  & 
Q.  R.  Co.  ante,  548,  that,  while  a  carrier 
of  passengers  is  bound  to  exercise  the  ut- 
most practicable  care  to  safely  transport 
its  passengers  and  protect  them  from 
insnlts  and  violence  at  the  hands  of  fel- 
low passengers,  this  duty  does  not 
amouat  to  an  absolute  guaranty  against 
injury  by  a  fellow  passenger,  but  merely 
means  that  those  in  charge  of  the  train 
must  use  the  highest  degree  of  care  con- 
sistent -with  the  business,  to  ascertain 
and  prevent  such  injuries,  and  that  the 
farrier  is  not  liable  for  an  injury  caused 
by  an  impending  danger,  if  not  discerni- 
ble by  the  exercise  of  that  degree  of 
care, — is  repeated  in  quite  similar  terms 
in  Mills  V.  Atlantic  Coast  Line  R.  Co. 
(1916)  172  N.  0.  266,  90  S.  E.  221. 

The  view  that  the  carrier  must  exer- 
cise a  high  degree  of  care  to  prevent  as- 
sault by  fellow  passengers  is  also  ex- 
pressly recognized  in  Hoff  v.  Public  i 
Service  R.  Co.  (1917)  90  N.  J.  L.  386, ! 
101  Atl.  404,  and  Kelly  v.  Navv  Yard  I 
Route  (1913)  77  Waali.  148,  137  Pac. ! 
444,  and  is  assumed  in  most,  at  least,  I 
vt  the  other  cases.  | 

In  Seaboard  Air  Line  R.  Co.  v,  Mobley  I 
(1915)  194  Ala.  211,  69  So.  615,  the  I 
L.R.A.1»:SF. 


court  said  that  the  carrier  is  responsible 
to  the  passenger  for  the  slightest  negli- 
gence on  the  part  of  its  servants  and 
agents,  proximately  resulting  in  injury 
and  insult  to  such  passengers. 

Several  of  the  eases  expressly  recog- 
nize, what  is  doubtless  assumed  by  all 
of  them,  that  to  render  the  carrier  liable 
it  is  necessary  to  bring  home  to  its  em- 
ployee knowledge  or  opportunity  to 
know  that  the  injury  was  threatened  and 
to  show  that  by  his  prompt  intervention 
he  could  have  prevented  or  mitigated  it. 
Rpinks  V.  New  Orleans,  M.  &  C.  R.  Co. 
(1913)  106  HisB.  53,  63  So.  190;  Central 
of  Georgia  R.  Co.  v.  Hoptins  (1916)  18 
0*.  App.  230,  89  S.  E.  186;  Hoff  v. 
Public  Service  R.  Co.  (N.  J.)  supra; 
Kline  v.  Milwaukee  Electric  R.  &  Light 
Co.  (1911)  146  Wl8.  134,  131  N.  W.  427, 
Ann.  Cas.  1912C,  276. 

In  Spires  v.  Atlantic  Coast  Line  R. 
Co.  (1912)  92  S.  0.  564,  75  S.  E.  950,  the 
court  said  that  it  is  the  duty  of  a  car- 
rier to  use  the  highest  degree  of  care  to 
protect  a  passenger  from  the  attacks  of  a 
feilow  passenger,  when  the  carrier  has 
knowledge  of  the  existence  of  danger 
from  this  cause,  or  of  facts  from  which 
danger  may  reasonably  be  anticipated. 

A  carrier  is  not  called  upon,  under  or- 
dinary circumstances,  to  expect  that  one 
passenger  will  assault  another;  or  that, 
because  one  passenger  is  engitged  in 
frolic  or  sport  with  another,  such  con- 
duct will  result  in  injury  to  one  of  them. 
But  when  the  circumstances  are  sueb, 
and  the  conduct,  speech,  or  manner  of 
one  passenger  toward  another  indicates, 
that  violence  or  harm  is  likely  to  result, 
and  the  carrier  has  reasonable  notice  of 
such  circumstances  and  conduct,  and  has 
the  opportunity  to  take  measures  to  pre- 
vent the  threatened  violence,  then  it  be- 
comes its  duty  to  protect  the  threatened 
passenger,  and  see  that  no  harm  comes 
to  him.  Eisenberg  v.  New  York,  N.  H. 
&  H.  K.  Co.  (1915)  221  Mass.  182,  108 
N.  E.  1046. 

In  Mills  V.  Atlantic  Coast  Line  R.  Co. 
(H.  0.)  supra,  the  carrier  was  held  not 
liable,  where  there  was  nothing  in  the 
condition  of  the  passenger  who  assaulted 
plaintiff  in  the  presence  of  the  conductor, 
to  indicate  that  he  was  quarrelsome  or 
unruly,  although  he  had,  in  fact,  been 
drinking. 

In  Hillebrecht  v.  Pittsburg  K.  Co. 
(1913)  55  Pa.  Super.  Ct.  204,  where 
plaintiff  was  assaulted  by  one  member  of 
a  party,  in  whose  appearance  or  cod- 
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duct,  at  the  time  h«  boarded  the  train, 
there  was  nothing  to  indicate  that  to 
admit  him  would  occasion  danger  to 
other  passengers,  and  the  only  member 
■a!  the  party  who,  prior  to  the  assault, 
had  created  any  disorder  or  exhibited 
any  disposition,  to  violence,  woa  not  the 
one  who  suddenly  and  without  warning, 
assaulted  plaintiff,  it  was  held  that  a 
jury  could  not  have  properly  found  the 
trainmen  negligent. 

In  Ft.  Worth  &  R.  G.  R.  Co.  v. 
Stewart  (1916)  107  Tst  694,  182  S.  W. 
893,  reversing  (1912)  —  Tex.  Civ.  App. 
— ,  146  S.  W.  355,  where  the  conductor's 
testimony  indicated  that,  though  the  pas- 
senger who  made  the  assault  and  his 
associates  had  been  drinking,  and  had 
had  trouble  with  the  conductor  and 
with  plaintid,  they  had  returned  to  their 
Heats  and  were  quiet  and  apparently 
pacified,  and  had  not  been  disorderly  at 
any  other  time,  and  that  they  were  with- 
in a  few  miles  of  their  destination,  the 
court  held  that  the  coudnetor  was  not, 
as  a  matter  of  law,  required  to  eject 
them  for  plamtifTs  protection^  and  a 
judgment  for  the  plaintiff  was  reversed 
because  of  the  refusal  of  an  instruction 
requested  by  the  defendant,  to  the  ef- 
fect that  if  the  attack  upon  the  plain- 
tiff was  so  sudden  and  of  such  a  char- 
acter that  the  conductor,  if  present, 
oould  not  reasonably  have  prevented  the 
same,  the  jury  could  not  find  a  verdict 
for  plaintiff  on  account  of  the  fact  that 
the  coniiutior  was  not  present  and  per- 
sonally looking  after  the  plaintiflE's  pro- 
tection. 

In  Twiehell  v.  Pecos  &  N.  T.  R.  Co. 
(1910)  62  Tex.  Civ.  App.  175,  131  S.  W. 
243,  where  the  trainmen  were  informed 
that  another  passenger  had  assaulted 
plaintiff  a  few  daj'S  before,  that  plain- 
tiff anticipated  another  assault,  and  that 
such  passenger  had  the  reputation  of  be- 
ing a  violent  and  dangerous  man,  but 
none  of  the  trainmen  were  in  the  car 
when  the  assault  took  place,  the  court 
held  that  it  was  for  the  jury  to  deter- 
mine whether  the  railway  employees  ex- 
ercised the  high  degree  of  care  to  pre- 
vent the  assault,  imposed  by  law;  but, 
on  a  subsequent  appeal  (1912)  —  Toi. 
Civ.  App.  — ,  146  8.  W.  319,  it  was  held 
Ihat  as  the  fellow  passenger  showed  no 
indication  of  disturbing  plaintilT,  but 
appeared  to  be  behaving  himself  prop- 1 
erly  until  he  suddenly  assaulted  plain- 1 
tiff,  when  the  trainmen  were  in  other  | 
parts  of  the  train,  they  could  not  have 
prevented  it  by  the  esercise  of  the  high- 
ly. B.A.1918P. 


In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Brown 
(1914)  111  Ark.  288,  163  S.  W.  525, 
where  plaintiff's  wife  was  pushed  from  s 
moving  train  by  other  passengers,  dur- 
ing a  panic  caused  by  two  other  pas- 
sengers engaging  in  a  duel  with  pistols, 
the  carrier  was  held  not  liable,  because 
there  was  nothing  the  train  crew  could 
have  done  to  prevent  the  accident. 

In  Central  of  Georgia  B.  Co.  v.  Hop- 
kins (1916)  13  Ga.  App.  230,  SO  S.  E. 
186,  it  was  held  that  if  a  trouble  be- 
tween a  passenger  and  a  newsboy  (not 
an  employee  of  the  carrier)  came  up 
suddenly  and  unexpectedly,  and  the  con- 
ductor had  no  knowledge  thereof  until 
after  it  happened,  and  could  not  reason- 
ably have  anticipated  that  it  would  oc- 
cur, the  carrier  was  not  liable  to  the 
passenger. 

In  Spinks  V.  Xew  Orleans,  M.  &  C.  R. 
Co.  (1913)  106  Miss.  53,  63  So.  190, 
where  it  appeared  tJiat  the  conducior 
placed  an  intoxicated  passenger  in  tbe 
baggage  car,  and  requested  plaintiff  niiil 
another  passenger  who  were  more  or  less 
acquainted  with  him  to  assist  in  caring 
for  him,  and  prior  to  such  request  there 
had  been  nothing  in  his  conduct  to  in- 
dicate that  he  was  dangerous  to  anyone 
but  himself,  the  court  held  that  the 
conductor  was  guilty  of  no  negligence, 
and  the  carrier  was  not  liable  for  an 
assault  on  plaintiff  by  the  intoxicated 

In  Hoff  V.  Public  Service  R.  Co.,  it 
appeared  that  the  passenger,  in  the  con- 
ductor's presence,  addressed  insulting 
remarks  to  a  female  passenger  as  she 
boarded  the  car;  soon  afterward  two 
policemen  entered  the  car,  and  no  fur- 
ther remarks  were  made  until  plain tifT 
was  leaving,  when  the  passenger  again 
made  insulting  remarks,  and  she  threat- 
ened to  strike  him  if  he  persisted,  where- 
upon he  assaulted  her.  The  supremo 
court  (  (1917)  90  N.  J.  L.  386,  101  Atl. 
404)  held  that  the  conductor,  who  wa-, 
in  arm's  reach,  had  reason  to  anticipate 
the  assault,  and  upheld  a  recovery;  bul 
the  court  of  errors  and  appeals  (  — 
N.  J.  — ,  103  Atl.  209)  held  that  the  con- 
ductor could  not  have  anticipated  that 
plaintiff  would  leave  the  car  by  the  rear 
door,  near  which  the  man  was  sittinp, 
or  that  an  assault  would  occur,  especial- 
ly, as  plaintiff's  failure  to  appeal  to  the 
eoniiuctor  or  the  policemen  indicated 
that  danger  was  not  imminent  or  antici- 
pated by  her;  and,  moreover,  that  she 
to  some  extent  invited  the  trouble.     It 
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therefore  denied  a  recovery.  The 
preme  court's  decision  waa  upon  the 
assumption  that  the  passenger  who  com- 
mitted the  assault  was  drunk,  but  the 
court  of  errors  and  appeals  said  that  it 
found  DO  warrant  in  ^e  evidence  for  the 
assumption. 

in  Kline  v.  Milwawkee  Electric  R.  & 
Ught  Co.  (1911)  146  Wia.  134,  131  N, 
W.  427,  Ann.  Cas.  1912C,  276,  where 
there  was  evidence  that  a  conductor 
had  bis  attention  called  to,  and  had  been 
requested  to  eject,  a  drunken  paaaenger, 
who  was  noisy  and  using  obscene  Ian- 
Ruage,  and  had  engaged  in  a  iight  with 
a  companion,  the  court  held  that  the 
conductor  should  have,  at  least,  kept  a 
viligant  supervision  over  him  to  pre- 
vent injury  to  other  passengers,  and  that 
it  was  for  the  jury  to  say  whether  he 
had  the  knowledge  or  opportunity  to 
know  that  the  injury  was  threatened  or 
probabte,  and  whether  he  exercised  his 
duty  to  protect  other  passengers. 

In  Oalvcflton,  H.  &  S.  A.  U.  Co.  v.  Bell 
(1914)  —  Tat  Civ.  App.  — ,  165  S,  W. 
1,  6  N.  C.  0.  A.  621,  where  the  conductor 
knew  that  a  drunken  passenger  was  in- 
salting  other  passengers,  but,  instead, 
of  taking  him  from  the  ear,  merely 
brought  him  to  a  point  near  the  pas- 
senger who  had  complained,  and  left 
him,  upon  his  refusal  to  go  further,  the 
company  was  held  liable  to  plain  till!, 
injured  by  a  shot  fired  in  a  subsequent 
difficulty  between  the  drunken  passen- 
ger and  the  one  who  made  the  complaint. 
The  court  rejected  the  defendant's  at^ 
tempted  distinction  between  the  acts  of 
a  drunken  man  and  the  aets  of  another, 
brought  about  by  the  former's  unlawful 
coaduet. 

In  Nevill  V.  Gulf,  C.  &  S.  F.  R.  Co. 
(1916)  —  Tex.  Civ.  App.  — ,  187  8.  W. 
3S8,  where  plaintiff,  a  "news  butcher," 
hid  been  threatened  by  a  passenger,  who 
subsequently  assaulted  him,  and  reported 
ibe  threat  to  the  conductor,  but  the  lat~ 
ter  did  nothing  to  protect  him,  it  was 
said  that,  considering  plaintiff  as  a  pas- 
senger, the  negligence  of  the  carrier  was 
a  question  for  the  jury  upon  the  evi- 
dence; but  a  judgment  for  defendant 
upon  an  instructed  verdict  was  alEnned 
on  the  ground  that,  according  to  the 
Federal  rule  which  governed  the  case, 
the  plaintiff  did  not  have  the  status  of  a 


In  Waohaer  v.  In  ter  borough  Rapid 
Transit  Co.  (1910)  69  Misc.  346,  125 
K.  T.  Supp.  767,  where  it  appeared  that 
■  drunken  passenger  addressed  insult- 
ing epithets  to  plaintiff,  and  kicked  him, 
L.R.A.1018P. 


.  and  the  conductor,  though  appealed  to, 
did  nothing  until  a  further  violent  as- 
sault was  made,  the  eourt  held  that  it 
was  the  conductor's  duty  to  protect 
plaintiff  from  annoyance  and,  after  the 
first  assault,  to  eject  the  drunken  man 
from  the  ear,  and  having  failed  to  do  so, 
the  company  was  liable.  It  also  held 
that  plaintiff  was  not  barred  from  re- 
covery on  the  theory  that  he  voluntarily 
ezposed  himself  to  danger,  because  he 
returned  to  the  same  seat  near  the 
drunken  man,  after  appealing  to  the 
conductor. 

In  Nute  V.  Boston  &  M.  K.  Co.  (1913) 
214  Haas.  184,  100  N.  E.  1099.  where  a 
passenger  was  injured  by  jumping  from 
a  train,  in  order  to  avoid  injury  from 
rioting  passengers,  the  jury,  upon  the 
evidence,  might  have  found  that  the  car- 
rier knew  that  a  strike  was  going  on,  that 
strike  breakers  had  been  employed,  and 
that  there  was  a  bilternesa  of  feeling  be- 
tween the  strikers  and  Ihe  strike  break- 
ers, and  it  appeared  that  the  conductor 
was  warned  that  strikers  were  boarding 
the  same  car  which  the  strike  breakers' 
were  taking,  according  to  their  usual 
practice.  The  court  held  that  the  jury 
might  have  found  that  the  carrier  bad 
warning  of  the  necessity  of  providing 
for  the  protection  of  its  other  passengers, 
and  that  it  could  reasonably  have  taken 
measures  to  avert  an  outbreak  or  protect 
the  other  passengers. 

In  Isenberg  v.  New  York,  X.  H.  ft  H. 
R.  Co.  (1915)  221  Uaaa.  182,  108  N.  E. 
1046,  where  it  appeared  that  plaintiff 
had  compiained  to  the  conductor  and  a 
trainman  that  he  was  being  annoyed  and 
threatened  by  another  passenger,  and  the 
trainman,  though  he  saw  the  attitude 
and  conduct  of  the  other  passenger  and 
heard  his  speech,  did  nothing  to  prevent 
a  further  outbreak  except  to  ask  him  to 
let  plaintiff  alone,  it  was  held  that  it  was 
a  question  for  the  jury  whether  the  car- 
rier complied  with  its  obligations  to  use 
the  highest  degree  of  care  to  prevent 
injury  to  its  passengers,  consistent  with 
its  undertaking. 

In  Starr  v.  Chicogo,  B.  &  Q.  E.  Co. 
(1912)  156  Iowa,  311,  136  N.  W.  524, 
where  the  conduct  of  a  drunken  passen- 
ger who  assaulted  plaintiff  had  been  such 
as  should  have  attracted  the  attention  of 
a  trainman,  and,  according  to  the  testi- 
mony of  some  of  the  witnesses,  the  con- 
ductor and  brakeman  actually  witnessed 
a  material  part  of  the  affray,  the  carrier 
held  negligent  because  of  its  failure 
to  exercise  its  authority  to  enforce  peacft 
id  good  order. 
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In  Repp  V.  Indianapolis,  C.  &  S.  Trac- 
tion Co.  (1915)  —  Ind.  App.  — ,  109  N. 
E.  441,  9  K.  C.  C.  A.  730,  it  was  held  that, 
where  those  in  chaise  of  a  train  knew 
that  a  passenger  whs  being  assaulted  and 
robbed,  the  carrier  owed  him  the  duty 
of  reasonable  protection  and  assistance, 
and  for  a  failure  to  render  sueh  protec- 
tion and  assisiance  it  was  liable. 

Where  the  trainmen  should  have 
known  that  a  passenger  was  drunk,  it 
was  their  duty  to  esercise  reasonable 
oare  to  prevent  him  from  annoying 
other  passengpers,  if  they  did  not  arrest 
him  and  put  him  oilf  the  train,  as  au- 
thorized by  statute;  and  having  failed 
to  do  this,  the  carrier  wa3  liable  for  an 
aasanlt  on  a  fellow  passenger.  Memphis, 
D.  &  a  B.  Co.  V.  Trussell  (1916)  122 
Ark.  516,  183  S.  W.  981. 

In  St.  Louis  Southwestern  R.  Co.  v. 
Bradley  (1911)  99  Ark.  346,  138  8.  W. 
478,  a  carrier  was  held  liable,  where  its 
conductor  failed  to  protect  plaintiff,  an 
infant  of  tender  years  accompanied  by 
her  parents,  from  injurj'  by  a  drunken 
passenger,  when  it  knew  that  he  was  in- 
toxicated and  annoying  other  passengers 
by  placing  his  feet  on  their  seat. 

In  Stanley  v.  Southern  R.  Co.  (1912) 
160  W.  0.  323,  76  S.  E.  221,  reveraing  a 
judgment  of  nonsnit,  where  It  appeared 
that  negroes  on  an  excursion  train  had 
been  diinking  and  had  firearms  and 
whisky,  and  were  drinking  and  shoot- 
ing, it  was  held  that  a  jury  might  have 
found  the  company  negligent  in  not  hav- 
ing sufHcient  ofBcers  on  the  train  to  pre- 
serve order  and  prevent  an  assault  on 
plaintiff,  who  entered  the  negro  coach 
to  rescue  another  white  man  who  was 
beii^  assaulted;  also  that  plaintiff  was 
not  contributorily  n^ligent  in  entering 
such  coach. 

In  Utterback  v.  St.  Louis  &  S.  F.  R. 
Co.  (1916)  —  Mo.  — ,  189  S.  W.  1171, 
it  was  held,  that,  even  though  the  con- 
ductor knew  or  should  have  known  by 
the  exercise  of  ordinary  care  that  other 
passengers  were  threatening  and  assault- 
ing plaintiff,  the  law  did  not  impose 
on  the  company  the  duty  of  absolutely 
preventing  them  from  approaching 
plaintiff,  but  only  the  duty  of  exercising 
the  highest  degree  of  care  that  a  prudent 
person  engaged  in  similar  business  would 
have  exercised,  to  prevent  the  assaults. 
Tt  was  further  held  that  the  plaintiff 
was  not,  as  a  matter  of  law,  guilty  of 
contributory  negligence  in  jumping 
from  the  train  in  order  to  avoid  the  aa- 

In  Birmingham,  R.  Light  ft  P.  Co. 
L.RJ..lfll8F. 


Lipscomb  (1917)  —  Ala.  — ,  73  So.  962. 
it  was  held  to  be  a  conductor's  duty  to 
interfere  in  an  altercation  between  plain- 
tiff and  another  passenger,  and  protect 
plaintiff  from  injury,  regardless  of 
whether  she  was  the  aggressor. 

In  Seaboard  Air  Line  R.  Co.  v.  Uob- 
ley  (1915)  194  Al».  211,  69  So.  614, 
the  carrier  was  held  liable,  where  a 
woman  passenger  was  thrown  down  by 
one  of  two  drunken  passengers,  who 
were  thereupon  confined  by  the  conduc- 
tor in  a  toilet,  where  they  indulged  in 
indecent,  profane,  and  disorderly  lan- 
guage, causing  plaintiff  physical  and 
mental  pain  and   suffering. 

In  Gooch  V.  Birmingham  R.  Ij^ht  ft 
P.  Co.  (1912)  177  Ala.  293,  58  So.  196, 
6  N.  C.  C.  A.  818,  it  was  held  that  a 
street  car  conductor's  act  in  leaving  his 
car  during  an  altercation  with  a  passen- 
ger  who  had  alighted,  and  who  thereapon 
fired  into  the  car,  killing  plainliiT's 
intestate,  did  not  render  the  company 
liable.  The  court  observed  that  aa  the 
grievance  of  the  person  firing  was 
against  the  conductor  it  would  seem  that 
the  latter's  leaving  the  car  wa«  calcu- 
lated to  protect  the  passenger.  It  was 
held  that  the  company  was  liable  if  the 
motorman  provoked  the  shootii^  by 
throwing  the  controller  lever  at  the  mnr- 

In  Chaiicey  v,  Norfolk  ft  W.  R,  Co. 
(1917)  174  H.  0.  301,  L.R.A.1918A,  1070, 
93  S.  E.  834,  it  was  held  that  the  negli- 
gence of  a  railroad  company  in  permit- 
ting a  passenger  coach  to  be  withoul 
light  and  overcrowded  was  not  the  proxi- 
mate cause  of  an  assault  npon  and 
robbery  of  a  passenger  by  a  fellow  pa«- 
senger,  and  that  the  carrier  was  not  lia- 
ble. (See  rote  to  this  ease  in  L.B.A. 
1918A,  1072,  on  "Failure  to  properly 
light  car  or  watting  room,  or  permitting 
car  to  be  overcrowded,  as  affecting  car- 
rier's liability  for  assault  upon  or  rob- 
bery of  passenger.") 

In  Kelly  v.  Navy  Yard  Route  (1913) 
77  Waah.  148,  137  Pac.  444,  where  a 
fellow  passenger  on  a  boat,  wbo  was 
somewhat  under  the  influence  of  liquor 

d  had  the  reputation  of  being  a  dan- 
gerous man,  had  made  a  previous  assanlt 
on  plaintiff  without  provocation  or  ex- 
cuse, and  had  been  induced  by  the 
steward  to  go  into  another  room,  and 
the  steward  then,  believing  that  he  had 
the  aggressor  quieted,  went  on  with  his 
work,  it  was  held  that  it  was  for  the 
jury  to  determine  whether  the  carrier 
exercised  the  degroe  of  diligence  de- 
1  manded,   and   whetiier  it  ahMld   have 
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Uiken  effective  means  to  guard  against 
the  oocarrenee  of  a  subsequent  assault, 
"hich  was  also  without  excuse  or  provo- 

In  Spires  v.  Atlantic  Coast  Line  R. 
Co.  (1912)  92  8.  0.  564,  75  S.  E.  950, 
n-liere,  prior  to  assaults  on  plaintifE  on 
an  excursion  train,  disorder  and  violence 
littd  developed  amounting  to  a  riot,  re- 
covfries  were  upheld,  although  the  train- 
mcn  had  stroi^  reason  to  believe  that 
any  effort  by  them  to  enforce  order 
ironld  increase  the  danger  to  other  pas- 
sfDpers,  the  court  saying  that  the  eom- 
|mny  should  have  provided  an  adequate 
lirtliee  force,  and  that  the  trainmen 
ihiiuld  have  backed  the  train  to  a  nearby 


station  or  demanded  the  assistance  of 
officers  at  stations  passed  on  the  trip. 
In  Adderly  v.  Great  Northern  R,  Co. 
[1905]  2  Ir.  R.  378,  4  B.  R.  C.  293,  it 
waa  held  that  where  a  drunken  man  was 
admitted  to  a  station  platform  and, 
while  being  led  along  the  platform  by  a 
porter,  suddenly  swung  his  arm  and 
broke  the  window  of  the  car  in  which 
plaintiff  was  sitting,  injuring  his  eye, 
the  as3um.ption  on  which  the  case  was 
submitted,  that  the  failure  to  notice  his 
condition,  or  the  admission  of  him  in 
that  condition,  rendered  the  company 
absolutely  liable  for  what  he  did,  was 
A.  MeT. 
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STATE  OF  RHODE  ISLAXD 


WILLIAJI  BURTON. 


-  R.  I. 


,  im  Atl. 


2.) 


Conlltct  of  laws  —  state  and  Federal  — 
nar  time. 

A  member  of  the  United  States  Nava! 
Reserve  force,  on  duty  as  a  rtespjvtth  bearer, 
i.  not  subject  to  utate  .Siieed  Laws  when 
traveling  on  a  public  hifjhway  under  orders 
of  hia  BUpcrior  olTicer,  in  time  of  war,  to 
proceed  with  all  possible  despatrh  in  the 
performance  of  a  duty  assigned  him; 
For  other  oa«««,  see  AwlomoWlea,  /.  «•  Dia. 

l-5i  a.  8. 

(June  19,  leiS.) 

riERTIFIC.\TIOX  by  the  Superior  Court 
\J  for  Xcivport  County,  for  determination 
hy  llie  Supreme  Court,  of  a  question  aria- 
Hif  upon  an  appeal  by  defendant  from  a 
judf-meiit  convicting  him  of  violating  the 
|iriivisioDB  of  the  Speed  Law.  Negative 
an-wtr  returned. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Fred  A.  Otla,  Assistant  Attorney 
General,  fw  the  Slate. 

Messrs.  ShelHeld  &  Harver,  for  defend- 
int: 

The  Rhode  Island  law  is  subordinated 
to  the  United  States  lawB,  and  therefore 
the  authority  of  the  United  States  laws  is 
■  complete   defense. 

Es  parte  Siehold,  100  U.  S.  371,  394,  25 
1..  <^.  717,  725;  Tennessee  v.  Davis,  100  \j. 
S.  2j;,  272,  2a  L.  ed.  648,  653;  Re  Keagle, 

Sote.  —  Ah  to  siilwrdi nation  or  suspen- 
sion of  state  Wv)  during  war,  see  annota- 
tion following  this  case,  post,  561;  and 
references  therein  to  aDnotations  on  related 

(luestions. 

L.R.A.1B1SP. 


Defendant  was  engaged  in  acting  as  an 
agent  of  the  United  States  in  the  exercise 
of  its  exclusive  authority;  therefore  the 
state  court  is  without  jurisdiction  to  try 
him  oa  a  criminal  charge. 

Osboru  V.  Bank,  of  United  States,  S 
Wheat.  865,  6  L.  ed.  234;  Re  Waite,  81 
I'ed.  3.'>9,  aOirmed  in  31  C.  C.  A.  ^3&,  56 
U.  S.  App.  734,  88  Fed.  102;  Ohio  v.  Thom- 
as,  173  U.  S.  276,  43  L.  ed.  099,  19  Sup. 
a.  Rep.  453. 

The  state  of  Rhode  Island  is  powerless 
to  punish  the  defendant  for  the  violation 
of  its  Speed  Laws,  inasmuch  as  be  is  enti' 
tied  to  a  writ  of  habeas  corpus  commanding 
hia  release. 

South  Dakota  v.  North  Carolina.  192  U. 
8.  2S(i,  320,  48  L.  ad.  448,  461,  24  Sup.  Ct. 
Rep.  26». 

Defendiuit,  as  a  eubordiaate,  is  bound  to 
obey  the  orders  of  his  superior  otBcer. 

Ro  Grimley,  137  U.  8.  147,  34  L.  ed.  836, 
n  Sup.  Ct.  Rep.  64;  United  i^tates  v.  Clark, 
31  Fed.  710;  Re  Lewie,  S3  Fed.  199;  Re 
Fair.  100  Fad.  149. 

Sweetland,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  a  criminal  complaint,  chars- 
ing  the  respondent  with  operating  a  motor 
vehicle  on  Thames  street,  a  public  hi;;hway 
in  tbe  city  of  Newport,  at  an  unreaaonnble 
rate  of  speed.  The  respondent  is  a  machin- 
ist mate,  second  cIbbb,  regularly  enlisted  iu 
the  United  States  Naval  Reserve  force,  and 
said  alleged  violation  of  law  occurred  while 
tbe  respondent  was  on  duty  as  a  despatch 
driver.  TTie  case  is  before  \\i  upon  the  cer- 
tification by  the  superlt^  court  of  %  ques- 
tion of  law  raised  by  the  attorney  general. 
The  qnestion  certified  is  as  follows:  "1,  Is 
a  machinist  mate,  second  class,  regularly 
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enlisted  in  the  United  Statea  Nava.!  Reeene 
force,  while  on  duty  aa  a  despatch  driver, 
and  actin);  under  the  Bpeciiic  InetructionB 
of  his  superior  officer  to  proceed  with  all 
possible  despatch,  and  assumed  b;  tlie 
oMcer  to  necessitate  the  violation  of  the 
Speed  Laws,  and  which  instructions  he  waa 
obliged  to  obej,  in  a.  matter  by  said  officer 
deemed  to  be  of  urgency  and  in  a  matter 
appertaining  to  the  conduct  of  the  war  be- 
tween the  United  States  and  Germauf, 
amendable  to  the  laws  of  the  state  of  Rhode 
Island  for  violating  the  Speed  Laws  under 
the  provisionB  of  chapter  298,  section  5,  of 
the   General   IavhV 

The  question  is  tnexHct,  and  appears  to 
us  somewhat  lacking  in  clearness.  No  per- 
son is  amenable  to  the  laws  of  the  stat« 
for  violating  the  Speed  Laws  under  the  pro- 
visions of  chapter  2B8,  g  5,  of  the  Qeneral 
Laws,  as  said  section  is  entirely  without 
reference  to  the  regulation  of  speed  upon 
the  highway.  The  provision  of  taw  which 
is  probably  referred  to  is  that  contained  in 
chapter  1354  %  17,  Public  Laws  approved 
March  SO,  1S16,  regulating  the  operation 
of  motor  vehicles.  From  the  language  of 
tiie  charge  it  is  apparent  that  the  com- 
plainant intended  to  set  out  in  said  com- 
plaint a  violation  of  the  provisions  of  the 
last-named  section.  From  the  argument 
of  counsel  before  uh  we  assume  that  the 
question  intended  to  be  propounded  to  us 
might  be  formulated  as  follows:  Is  a  man 
of  the  United  States  Naval  Reserve  force, 
on  duty  as  a  de^atch  driver,  amenable  to 
the  provisions  of  chapter  1354,  f  IT,  of  tlie 
Public  Laws,  while  acting  under  the  specific 
instructions  of  hia  superior  officer  to  pro- 
ceed in  a  motor  vehicle  with  all  possible 
despatch  along  one  of  the  highways  of  the 
state,  which  instruction  said  man  was 
obliged  to  obey,  which  instruction  was  as- 
sumed by  laid  oliicer  to  necessitate  the  vio- 
lation by  said  man  of  the  Speed  Laws  of 
the  state,  and  which  instruction  was  given 
by  said  officer  in  a  matter  deemed  by  him 
to  be  of  urgency  and  appertaining  to  the 
conduct  of  the  war  betweai  the  United 
States  and  Germany  T 

In  essence  this  question  is:  Are  the 
rules  estnUlished  by  the  general  assembly 
regulating  the  use  of  the  highways  of  the 
state  subordinate  to  the  exigencies  of  mili- 
tary operations  by  the  Federal  government 
in  time  of  warT  In  our  opinion,  they  are. 
Under  the  Constitution  of  the  United 
States,  the  conduct  of  the  war  now  exist- 
ing between  this  country  and  Qermany 
vesta  wholly  in  the  Federal  government. 
Any  s^te  law,  the  operation  of  which  will 
hinder  that  government  in  carrying  out 
surU  constitutional  power,  is,  during  the 
exercise  of  the  power,  suspended  a«  regards 

L.R.A.1918F, 


the  national  government  and  its  oBoera, 

who  are  charged  with  the  duty  of  prose- 
cuting the  war.  The  principle  is  well  es- 
tablished that,  in  respect  to  the  powers  and 
duties  exclusively  conferred  and  imposed 
upon  the  Federal  government  by  the  Craisti- 
tution  of  the  United  States,  the  aeveral 
states  have  subordinated  their  sovereignty 
to  that  of  the  nation.  Ex  parte  Siebold, 
100  U.  8.  371,  25  L.  ed.  717;  Tenneasoe  v. 
1  Davis,  100  U.  S.  257,  25  L.  ed.  648:  Re 
!  Xeagle,  135  U.  S.  1,  34  L.  ed.  66,  10  Sup. 
Ct.  Rep.  BSS;  Re  Waite  (D.  C.  1  81  Fed- 
35fl;   Re  Fair   (C.  C.)    100  Fed.  149- 

It  is  not  questioned  that  in  time  of  war. 
within  the  territory  occupied  by  the  Army 
or  the  Navy,  and  in  the  districts  affected  by 
military  operations,  a  military  commander 
is  supreme;  he  may  override  civil  authori- 
.  ty,  and  pursue  whatever  course  the  necessi- 
I  ties  of  the  situation  commend  to  h'K  iudg!' 
ment.  Newport  is  not  within  the  theater  of 
actual  conSict.  It  is,  however,  the  htail- 
I  ([uarters  of  the  second  naval  district.  Hie 
'  waters  about  it  are  in  the  actual  control  of 
I  the  naval  forcea  of  the  United  Stales. 
I  which  are  charged  with  the  duty  of  giiard- 
I  ing  our  ooaats  and  waterways  against  aur- 
I  prises  and  attacks  by  an  active  and  re 
,  Bourceful  enemy.  Any  plan  of  the  naval 
I  authorities  for  the  furtherance  of  that  pur- 
I  pose  cannot  be  hampered  by  the  enforce- 
ment of  the  ordinary  regulations  pertain- 
ing to  the  use  of  our  highways.  The  re- 
spondent is  a  sailor  in  the  service  of  the 
United  States,  and  was  bound  to  obey 
the  lawful  orders  of  his  superior  officer. 
The  order  in  question,  althou^  it  called  for 
a  disregard  of  the  ordinary  rules  of  con- 
duct, was  not  illegal  in  tiie  drcumBtancee. 
but  on  its  face  was  one  which  was  justified 
by  the  rules  of  war  and  the  situation  then 
existing  at  Newport.  It  should  protect  the 
respondent. 

In  the  arpiraent  before  us  it  was  sug- 
gested that  the  prosecution  of  this  com- 
plaint waa  in  aome  measure  forced  upon  the 
police  authorities  of  Newport,  in  an 
effort  to  restrain  the  inconsiderate  use  of 
motor  vehicles  in  the  congested  streets  of 
that  city  by  a  tew  men  in  the  military  and 
naval  service,  who  have  appeared  to  con- 
sider that  their  connection  with  that  ser- 
vice relieved  them  from  an  observance  of 
the  ordinary  highway  and  traffic  regulation 
of  the  state  and  city.  If  such  condition 
exJHts,  this  opinion  should  in  no  degree  fos- 
ter such  false  and  un-American  notion. 
Such  an  attitude  In  undoubtedly  contrary 
to  the  spirit  of  the  (jencral  orders  and  regu- 
lations of  the  United  States  Army  and 
Navy.  The  principle  which  we  have  enun- 
ciated in  this  (pinion  is  without  appli' 
cation  to  cases  which  show  a  failure  to  coD- 
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plj  with  our  laws  and  ordinanMs  when  no 
mllitarf  necessity  exists.  In  tlie  ea»e  of  Re 
Wait*  (D.  C.)  81  Fed.  351>,  the  conrt,  attet 
elating  the  proposition  that,  in  matters 
within  the  sole  control  of  the  government 
of  the  United  States,  its  officers  carrying 
forward  sucli  ma.tters  should  not  be  inter- 
fered with  by  criminal  proceedings  insti- 
tuted in  the  state  court,  Hold:  "By  this  it 
h  not  meant  to  assert  that,  because  a  per- 
son is  an  officer  or  agent  of  the  Federal 
government,  he  is  thereby  excepted  ont 
from  the  jurisdiction  of  the  state  or  the 
binding  force  of  its  laws.  The  mere  fact 
Ihat  when  the  acta  by  him  done  were  done 
lie  was  an  officer  of  the  United  States, 
charged  with  certain  duties  to  that  gov- 
ernment,   will    not   afford   him    immunity 


from    prosecution    under   the    laws   of   the 

»tAtei  Dor  will  the  mere  fact  that  he  claims 
that  the  acU  done  were  within  the  line  of 
his  official  duty  afford  him  protection,  if  the 
acts  are  such  as  to  show  that  the  claimed 
immunity  is  a  mere  eubterfuge,  and  that 
under  no  fair  consideration  of  his  official 
duty  could  he  have  ssaumed  that  he  was 
acting  In  his  official  capacity  wh^i  the  acts 
complained  of  were  done  bj  him." 

The  question  certified,  as  we  have  inter- 
preted its  intent  and  as  we  have  reframed 
it,  iu  our  opinion  should  be  answered  in 
the  negative,  and  we  so  decide.  The  papers 
in  the  case,  with  this  decision  certified 
thereon,  are  sent  back  to  the  Superior 
Court   for   further  proceedings. 


AmMtatum — SobordBULtion  or  tuspcntioD  of  rtale  bw  daring  war. 


While  there  seems  to  be  no  case  pre- 
eisely  in  point  with  State  v.  Bubton, 
ante,  569,  the  general  question  of  civil 
and  eriminal  responsibility  of  soldiers 
and  militiamen  is  treated  in  note  to 
Franks  v.  Smith,  L.R.A.1915A,  1141,  and 
Mpecial  attention  is  directed  to  Ex  parte 
Br^ht  (1876)  1  Utah,  145,  and  Ex  parte 
Schlaffer  (1907)  154  Fed.  921,  which  in- 
volved the  violation  of  a  municipal  or- 
dinance by  a  soldier  when  off  duty,  and 
are  contained  in  thia  note  on  page  1178. 


As  to  power  of  state  under  Federal 
Constitution  to  legislate  with  respect  to 
Army  and  Navy,  see  note  to  State  v. 
Holm,  L.H.A.1918C,  307. 

As  to  homicide  in  discharge  of  mili- 
tsrv  duty,  see  note  to  State  v.  Phillips, 
67  L.R.A.  292. 

As  to  state  or  municipal  r^ulationa 
affecting  those  engaged  in  handlii^ 
United  States  mail,  see  note  to  Com.  v. 
Closaon,  L.R.A.1918C,  940.      J.  D.  C. 


(99  Wash.  176,  IQB  Pac.  1121.) 


■   snrvlvor- 


I   compeufHition 

sliip  of  claim. 

Ibe  claim  under  tlie  Compensation  Aet, 
for  injury  eauaing  partial  disability  of  one 
who  aiea  without  beira  before  a  warrant  is 
Ittued  for  bis  compensation,  does  not  sur- 
Tive  for  the  benefit  of  bU  creditors  where, 
under  the  statute,  the  claim  is  not  assign- 
able or  capable  of  passing  by  operation  of 
hw. 
For  other  t 


(December  7,  1917.) 

Note. '-As  to  right  of  personal  repre- 
Hntativea  t«  eompeu8ati<Hi  that  was  being 
^id  to  dependents  or  employees,  see  anno- 
tation following  this  caa^  post,  563,  and 
refereDce»  therem  to  aouotationa  on  related 
ijoeatioas. 
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ment  of  the  Superior  Court  for  Lewis 
i.ounty  in  favor  of  the  administrator  in  a 
proceeding  to  recover  compensation  award- 
ed to  his  decedent  by  the  Commission.  Re- 
versed. 

The  facts  are  stated  iu  the  opinion. 

Messrs.  W.  V,  Tanner.  Attorney  Gen- 
eral, and  Howard  Waterman,  Assistant 
Attorney  General,  for  appellant: 

A  provision  of  the  Workmen's  Compen- 
sation Act,  prohibiting  the  passing  by  op- 
eration of  law  of  a  claim  to  payment  from 
the  accident  fund,  bars  the  administrator 
of  a  deceased  workman  from  asserting  any 

Jones  V.  Miller,  35  Waah.  499,  77  Pac. 
Sll  i  Slauaon  v.  Schwabacher  Bros.  4  Wash. 
783,  31  Am.  St.  Rep.  94S,  31  Pac.  320; 
Conoway  v.  Co-i^erative  Honicbuilders,  65 
Wash.  39,  117  Pac.  716;  Ingersoll  v.  Gour- 
ley,  72  Wash.  462,  130  Pac,  743 ;  Wozneak 
V.  BufTalo  Gas  Co.  17S  App.  Div.  Ses,  161 
N.  Y.  Supp.  675;  Murphy's  Case,  224  Mass. 
592,  113  N.  E.  283;  Michigan  C.  B.  Co.  v. 
Vreeland,  227  U.  S.  69,  67,  57  L.  ed.  in, 
420,  33  Sup.  Ct.  Rep.  192,  Ann.  Cas.  1914C, 
178;  Gult,  C.  ft  3.  F.  R.  Co.  v.  McGinnis,. 
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228  U.  8.  173,  175,  57  L.  ed.  7S5,  7S6,  33 
Sup.  Ct.  Rep.  420,  3  N.  C.  C.  A.  808:  Gar- 
rett V.  LouisTiilc  &  N.  E.  Co.  235  U.  S.  308, 
312,  50  L,  ed.  242,  244,  36  Sup.  Ct.  Rep. 
32;  Fogarty  v.  Korlhern  P.  H.  Co.  86  Wasli. 
BO,  L.R.A.iei6C,  803,  147  Pac.  (152,  11  N. 
C.  C.  A.  84. 
Ml.  Gas.  L.  Thacker,  for  respondent: 
The  claim  having  accrued  in  the  lifetime 
of  Logan  Murphy,  and  he  being  entitled  to 
receive  the  same,  and  after  Euch  time  hav- 
ing died,  aaid  claim  conatitutes  a  chose  in 
action  which  waa  aseignable,  and  wae  prop- 
erty to  which  hia  administrator  is  entitled 
as  aasetB  of  snid  Af.urphy. 

Kterta  v.  Industrial  Ins.  Comini.ision,  01 
Wash.  588,  158  Pac.  250,  Ann.  Una.  1918B, 
354;  Power  v.  Harlow,  57  Mich.  107,  23 
X.  W.  606;  18  Cye.  175;  United  Collieries 
V.  .Simpson  (lAM]  A.  C,  883.  73  L.  J,  P.  C. 
N.  S.  12S,  101  L,  T.  N.  S.  129,  25  limes  L. 
I(.  U78,  53  Sol.  Jo.  630,  [1909]  S.  C.  19,  46 
Scot.  L.  R.  780. 

Webflter,  J.,  delivered  ttie  <^iiiion  of  the 

On  May  28,  1914.  Logan  Murphy,  while 

engaged  in  an  extrahazardous  occupation. 
Included  within  the  eeope  of  chapter  74, 
Laws  1011.  p.  345  (Rem.  Code,  9  8804-1 
et  seq.  commonly  known  as  the  Workmen's 
Compensation  Act,  received  an  injury  which' 
resulted  in  the  total  loss  of  his  left  eye. 
This  injury  constituted  a  permanent  partial 
disability,  aa  defined  by  the  act,  and,  under 
the  schedule  of  allowances  as  fixed  by  the 
Industrial  Inaurante  ('ammission,  entitled 
him  to  an  award  of  $850  from  the  accident 
fund.  In  due  time  and  in  the  manner  pro- 
vided by  law,  he  filed  with  the  Commission 
his  claim  for  compensation;  but  before  a 
warrant  in  payment  thereof  had  been  is- 
sued and  delivered  to  him,  he  was  accident- 
illy  killed,  the  cause  of  his  death  being  in 
no  way  connected  with  his  employment. 
The  deceased  left  no  heirs  and  no  estate, 
other  than  his  claim  against  tiie  insurance 
fund;  however,  there  are  outstanding  debts 
amounting  approximately  to  $400.  There- 
after the  plaintiff  was  appointed  bis  ad- 
ministrator, and  later  made  demand  upon 
the  Industrial  Insurance  Commission  for 
the  amount  stated.  The  Commission  retuBed 
to  pay,  and  the  plaintiff  appealed  to  the 
superior  court.  After  a  trial  upon  the 
merits,  judgment  was  entered  in  plaintifTs 
favor,  from  which  the  Industrial  Insurance 
Commission  haa  appealed  to  this  court. 

Considerable  space  in  the  briefs  is  devoted 
to  a  discussion  of  whether  the  claim  filed 
was  acted  upon  and  allowed  by  the  Commis- 
sion.   As  we  view  the  case,  it  is  not  neces- 
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sued  and  delivered  prior  to  the  death  of  tlie 
deceased.  The  sole  issue  involved  is:  Did 
the  right  to  compensation  pass  to  the  per- 
sona! representative,  as  an  asset  of  Mur- 
phy's estate!  Section  1  of  the  ai"t  referred 
to  provides:  "The  state  of  Washington, 
therefore,  exercising  herein  its  police  and 
sovereign  power,  declares  that  all  phases 
of  the  premises  are  withdrawn  from  private 
controversy,  and  sure  and  certain  relief  for 
workmen,  injured  in  extrahazardous  work, 
and  their  families  and  dependents  is  hereby 
provided  regardless  of  questions  of  fault 
and  to  the  exclusion  of  every  other  remedy. 
proceeding  or  compensation,  except  as  oth- 
em-ise  provided  in  this  act:  and  to  that  end 
nil  civil  actions  and  civil  causes  of  action 
for  aueli  personal  iujuries  and  all  juriedic- 
tion  of  the  courts  of  the  state  over  such 
causes  are  hereby  abolished,  except  aa  in 
this  act  provided."  Sess.  I.aw8  ICl],  pp. 
345,  340   (Rem.  Code,  §  0601-1). 

Within  the  scope  of  its  operation,  the 
rights  conferred  and  the  benefits  to  be  de- 
rived therefrom,  likewise  the  peraons  by 
whom  and  the  mann«-  in  which  such  rights 
are  to  be  ejiercised  and  benefits  received, 
are  deemed  exclusive.  The  claim  upon 
which  Che  plaintiff's  action  in  based  has  i 


for  injuries  received  ii 

employment  and  all  ca 

aljolished,  except  t 


As  alt  f 

such  extratiazardoun 
ses  of  action  tlicrefor 
i  ill  the  act  provided, 
it  necessarily  follows  that,  unless  the  stat- 
ute confers  the  right  upon  the  plaintiff, 
the  cause  of  action  does  not  exist;  moreover. 
the  granting  power  may  likewise  limit,  con- 
trol, or  take  away  the  rights  conferred. 
Section  10  of  the  act  provides:  "Ko  money 
paid  or  payable  under  this  act  out  of  tlie 
accident  fund  shall,  prior  to  issuance  and 
delivery  of  the  warrant  therefor,  he  capable 
of  being  assigned,  charged,  nor  ever  br 
taken  in  execution  or  attached  or  garnitihed. 
nor  shall  the  same  pass  to  any  other  per- 
son by  operation  of  law.  Any  such  aasign- 
ment  or  charge  shall  be  void."  Sess.  Idws 
1011,  p.  304  9  10   (Rem.  Code,  g  6604-10). 

This  court,  in  keeping  with  the  universal 
rule,  has  held  that  the  t«st  of  survivorship 
of  a  cause  of  action  is  its  asaignability.  and. 
conversely,  the  teat  of  assignability  is  mir- 
vivorship,  which  is  to  say,  assignability  and 
survivability  are  convertible  terms.  Iiiger- 
soil  V.  Gourley,  72  Wash.  462,  130  Pac,  743; 
Slauson  v.  Schwabacher  Bros.  4  Wash.  783, 
31  Am.  St  Rep.  948,  31  Pac.  320;  Conavay 
V.  Co-operative  Homehuildera,  06  Wash.  3ft, 
117  Pac,  716. 

Since  the  assignment  of  the  claim  is  ex- 
pressly prohibited,  prior  to  the  issuance  and 
delivery  of  the  warrant,  an  event  which  did 
not  occur  in  the  decedent's  lifetime,  or  at 
all,  and  since  the  statute  further  provides. 
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"m^  shall  the  game  paas  to  any  other  per- 
Hoo  bv  operation  of  Ikw,"  the  cmioliiKlon 
fffme  irresistible  th&t  the  ctuw  of  action 
does  not  Burrive  to  the  pergonal  reprenen- 
(Ative  of  the  decetuied.  but  is  a  right  lim- 
ited to  the  injared  workman,  or  his  depend- 
ents, as  defined  by  the  statute. 

The  espreBoioii  "operation  of  Uw"  is  de- 
fined in  Bouvter*)*  Law  Diet.  Rairlf's  3d  «d. 
■s  "a,  term  applied  to  indicate  the  manner 
in  which  a  party  acquires  rights  without 
uij  act  oF  his  own." 

Tlie  right  BH»erted  by  the  plaintiff  was  ao  1 
a^iuired-.  and  Inaemucli  ag  it  U  not  con-  I 
ferred  by  the  statute  under  consideration.  I 
but.  on  the  contrary,  is  expressly  denied  i 
theroby,  the  action  cannot  be  maintained. 
The  language  is  plain  and  nnambigiious.  It 
leaves  no  room  for  construct ii)n.  To  hold 
otherwise  is  not  to  inter Jiret  the  Htatlite 
but  to  annihilate  it.  Lepislation  of  this 
character  is  of  recent  enactment,  differhig 
M-idely  in  scope  and  effect;  hence,  precedents 
are  few,  and  recourse  to  analogT'  of  little 
a<:sistance.  Howei-er,  the  following  cases 
are  instructive  upon  the  principles  involved; 
Wozneak  v.  Buffalo  Gas  Co.  J75  App.  Div. 
268,  Ifli  X.  Y.  Supp.  876;  Murphy's  Case, 


Anootatioa — Right  of  personal  repretentatives  to  compgntation  that  was 
being  paid  to  dependents  or  «niploy«e«. 


224  Mass.  502,  113  N.  £.  263;  Katlonal 
Bantt  V.  Downie,  218  U.  S,  345,  64  L.  ed. 
1085,  31  Sup.  Ct.  Rep.  89,  20  Ann.  Gas. 
]118,  note;  Wells  v.  Edwards  Hotel  ft  C. 
B.  Co.  27  L.R.A.(N,R.)   404,  note. 

The  legislatures  of  California  and  VVia- 
consin,  in  ena:Cting  similar  laws,  having  in 
mind  that  survivability  depended  upon  as- 
signability. Inserted  the  following  clause  to 
preserve  the  right  of  action  against  aijate- 
ment;  "No  claim  for  compMiaation  under 
this  act  sh&ll  be  aisignable  before  payment, 
but  this  proTieien  shall  not  affect  the  sur- 
vival thereof."  Cal.  Laws  1911,  chap.  3», 
9  22;  Wis.  Laws  IBll.  ehap.  50,  §  23. 

This  is  especially  signiflannt  in  light  of 
the  fact  that  the  courts  in  both  of  these 
jurisdictions  were  committed  to  the  same 
test  of  survivKbility  as  that  adhered  to  in 
this  state.  Hannon  v.  Harper,  S  Cal.  App. 
260,  88  Pbo.  68S;  Puffer  v.  Welch,  144  Wis. 
(S0«,  128  N.  W.  .525,  Ann.  Cas.  1912A,  1120. 

We  conclude  that  the  Judgment  of  the 
Superior  Court  should  be  reversed.  It  is 
so  ordered. 


The  general  subject  of  Workmen's 
Compensation  Acta  is  treated  in  annota- 
lions  in  L.R.A.1916A,  23,  and  L.R.A. 
1917D,  80.     For  later  caaes  and  annota- 


rolnmes     subsequent     to     L.S.A.1917D, 
imtler  the  title,  "Workmen's  Compensa- 

The  rule  in  Massachuaetts  is  that, 
upon  the  death  of  the  dependent,  all 
obligation  of  the  employer  or  insurer  to 
pay  future  inatalments  of  compenaation 
awarded  to  the  dependent  ceaaes;  in 
other  words,  the  personal  representative 
of  the  dependent  has  no  rigbt  to  any  nn- 
piiid,  undue  instalments  of  compensation 
awarded  to  the  dependent.  Marphv'g 
Case  (lfll6)  224  HLmb.  592,  113  N.  E. 
283;  Bartoni's  Case  (1916)  225  Hass. 
34*1,  L.B.A.1917E,  765,  114  N.  E.  663; 
He  Derinza  (1918)  229  Hbss.  436,  118 
S.  E.  942;  Bott's  Case  (1918)  230  Mass. 
152,  119  N.  E.  755. 

This  rule  was  first  laid  dovn  in 
Murphy's  Case  (Hms.)  cited  above, 
where  the  court  said :  "There  is  no  pro- 
lision  in  the  Workmen's  Compensation 
Act  dealing  expressly  with  the  ques- 
tion whieh  this  case  presents.  Whether 
Ihe  stun  which  the  dependent  is  entitled 
I..I!..^.ini8F. 


to  upon  tlte  death  of  an  employee  is  a 
vested  interest,  or  ceases  upon  the  death 
of  the  dependent,  is  a  queation  which 
must  be  decided  by  the  general  pro- 
visions of  the  act,  interpreted  in  the 
light  of  the  object  ■which  the  act  was 
passed  to  the  effect."  The  court  further 
said :  "To  hold  that  the  dependent's 
right  to  compensation  is  a  vested  right, 
which  passes  to  a  legatee  by  will  and, 
in  case  of  intestacy,  goes  to  the  depend- 
ent's next  of  kin,  would  be  to  put  upon 
the  insurer  a  burden  not  called  for  by 
the  object  whieh  the  act  was  passed  to 
attain.  In  addition,  the  compensation 
awarded  the  dependent  would  go,  in  that 
case,  to  persons  altogether  outside  the 
class  contemplated  by  the  act.  So  con- 
strued, the  act  would  or  might  enrich 
strangers,  in  place  of  doing  justice  to 
the  family  and  next  of  kin  of  an  em- 
ployee killed  in  the  course  of  and  so  as 
an  incident  to  the  business  in  which  he 
was  employed." 

In  Bartoni's  Case  (Mass.)  supra,  it 
was  said  that  the  right  to  the  weekly 
award  does  not  vest  abaointely  iu  the  de- 
pendent, but  continues  only  during  the 
life  of  such  dependent,  and  right  to 
compenaation  on  the  account  of  that  d»- 
pendent  ceases  with  his  death. 

.::,  Google 
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In  Bott's  Case  (Haso.)  aupra, 
speaking  of  Murphy's  Case,  the  court 
said :  "Its  reasoning,  in  brief,  was  that 
there  was  no  provision  in  the  act  for 
payment  to  be  ma<le  to  anybody  save 
to  the  dependents  therein  named,  and 
nothing  to  indicate  a  purpose  that  the 
payments  be  made  to  the  personal  repre- 
Bcntatives  of  dependents  in  ease  of  their 
death,  and  that  to  treat  the  right  to 
SDch  payments  as  passing  to  their  ex- 
ecutors or  administrators  often  would  oi 
might  result  in  payments  to  persona  in 
no  way  connected  with  the  deceased  em- 
ployee, or  his  family  or  kindred,  and  this 
might  deprive  some  of  his  kindred,  in 
truth  4ependent  upon  his  wages  for  sup- 
port, of  any  payment  under  the  act." 

In  an  award  of  compensation  for  a 
period  of  500  weeks,  the  decree  ought 
to  contain  a  clause  stating  in  express 
terms  that  the  payments  are  to  cease 
upon  the  decease  of  the  dependent  before 
the  expiration  of  the  period  of  payment. 
Re  Dcrinza  (1918)  229  Haw.  435,  118 
N.  E.  942. 

The  administrator,  however,  is  en- 
titled to  any  instalments  of  eompenso- 
tioa  which  wore  due,  but  unpaid,  at  the 
time  of  the  death  of  the  dependent. 
Bartoni's  Case  (1916)  225  Haaa.  349, 
KR.A.1917E,  765,  114  N.  E.  663. 

The  Maasachusetts  act  provides  that, 
where  a  deceased  employee  leavea  a 
wife  and  minor  children,  the  compensa- 
tion shall  be  awarded  to  the  widow  oniy. 
In  such  a  ease,  if  the  widow  dies  before 
the  full  payments  of  compensation  have 
been  completed,  then  it  is  proper  for  the 
industrial  accident  board  to  review  its 
award,  and  to  apportion  the  compensa- 
tion payable  amouB'  the  minor  children. 

Thus,  in  Bartoni's  Case  (Mass.)  supra, 
where  the  deceased  employee  left  a 
minor  dependent  child  as  well  as  a  de- 
pendent widow,  and  all  compensation 
had  been  made  payable  to  the  widow, 
the  court  said ;  "It  would  be  'subject 
to  the  provisions  of  the  Workmen's  Com- 
pensation Act  to  order  the  payment  of 
weekly  compensation  to  be  made  to  a 
minor  child  of  the  deceased  employee, 
actually  dependent  upon  his  father  for 
support  at  the  time  of  the  lattcr's  de- 
cease, after  the  decease  of  his  widowed 
mother.  The  case  at  bar  is  the  typical 
one  referred  to,  by  way  of  illustration, 
in  Murphy's  Case  (1916)  224  Kass.  592, 
113  N.  E.  283." 

In  the  Murphy  Case  (Mass.)  cited 
above,  it  was  contended  that,  upon  the 
death  of  the  dependent,  the  case  should 
be  sent  back  to  the  board  for  an  award 
to  some  other  than  the  dependent,  who 


was  the  mother  of .  the  deceased  wo^- 
mau.  She  was,  however,  at  the  death  of 
the  workman,  his  sole  next  of  kin,  and 
the  court  said:  "The  act  provides  that, 
in  case  the  employee  dies  of  his  injury, 
compensation  shall  be  awarded  to  those 
persons  who  were,  in  fact,  his  next  of 
kin  or  members  of  his  family  at  the 
time  of  the  injury  and  who,  in  fact,  were 
dependent  upon  him  for  support  at  that 
time.  It  does  not  authorize  an  award  of 
compensation  to  be  made,  for  example, 
to  persons  who  would  have  been  his  nest 
of  kin  if  his  sole  next  of  kin  had  been 
dead,  and  who  were  not,  in  fact,  de* 
pendent  upon  him,  but  might  have  been 
dependent  upon  him  had  it  been  that  the 
next  of  kin  who  was  dependent  upon 
him  had  died.  It  follows  that,  in  the 
case  at  bar,  no  order  in  favor  of  anyone 
else  could  be  made  now," 

On  the  other  hand,  under  the  British 
act,  it  has  been  held  tliat,  upon  the  death 
of  the  sole  dependent,  his  representative 
is  entitled  to  claim  all  that  the  dependent 
might  have  claimed,  and  this  is  true  in 
a  case  in  which  the  claim  had  been  naade 
by  the  dependent  during  his  lifetime, 
and  also  in  a  case  in  which  the  depend- 
ent had  died  without  making  anv  claim 
whatsoever.  Darlington  v.  Roscoe'  [19071 
1  K.  B.  <Eng.>  219,  76  L.  J.  K.  B.  N.  S. 
371,  96  L.  T.  N.  S.  179,  23  Times  L..  H. 
167;  United  Collieries  v.  Simpson  [19091 
A-  C.  (Eng.)  383,  78  L.  J.  P.  C.  N.  S. 
129,  101  L.  T.  N.  S.  129,  25  Times  U  R. 
C17.  63  Sol.  Jo.  630,  [1909]  S.  0.  19, 
46  Scot.  L.  R.  780,  2  B  W.  C.  C.  308. 

In  the  latter  case,  the  court  said  that, 
ilthough  it  might  seem  anomalous  to 
iuforce  payments  when  no  dependent  is 
still  living  to  require  support,  nevertbe~ 
less  the  act  provides  a  ^ed  sum,  and 
this  must  be  taken  as  a  statutory  pro- 
viston,  whether,  in  the  event,  it  is  needed 

So,  under  the  Ohio  statute,  it  has  been 
held  that  an  award  of  compensation 
from  the  state  insurance  fund  to  a  whol- 
ly dependent  person  vests  in  the  depend- 
ent when  the  award  is  made;  so  that  in 
case  of  the  death  of  such  dependent,  his 
or  her  personal  representative  is  en- 
titled to  the  balance,  if  any,  remninin^ 
unpaid.  State  ex  rel.  Mundinjt  v.  Indus- 
trial Commiasion  (1915)  02  Olio  St.  434, 
L.R.A-1916D,  944,  111  N.  E.  29fl.  Ann 
Caa.  1917D,  1162,  13  N.  C.  C.  A.  713. 
The  court  stated  that  the  theory  of  the 
law  is  that,  when  an  employee  is  injured 
or  killed  in  the  course  of  his  eruplov- 
ment,  a  sum  fixed  by  law  is  set  oS  from 
the  fund  to  compensate  him  for  his 
injuries,  or  bis  dependents  for  his  death. 
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to  compensate  for  taking  away  the  man's 
right  W  earn  a  livelihood,  wfaich,  but  for 
the  aocident,  he  would  have  earned,  and 
a  fixed  sum  is  net  oS  from  the  fund  to 
compensate  for  the  loss  which  has  oc- 
cnrred.  The  eonrt  went  on  to  say : 
''The  intent,  apparent  and  express 
throughont  the  act,  that  compensation 
is  to  be  paid  only  to  dependents,  was 
not  for  the  purpose  of  securing  an  abate- 
ment of  unpaid  eompensationf  npon  the 
death  of  a  dependent.  The  ptirpose  is 
to  insure  that  compensation  shall  go 
inlaet  to  the  injured  employee  or  his  de- 
pendents, without  any  shrinkage  by 
passing  through  or  into  the  bands  of 
isaigiis,  agents,  attorneys,  friends,  or 
relatives,  it  being  common  knowledge 
that  if  a  sum  of  money,  on  its  journey 
from  the  one  from  whom  to  the  one  to 
whom  it  ia  due,  passes  throngh  the  bands 
of  others,  it  is  inevitable  that  it  auifer 
diminution,  sometimes  almost  to  the  van- 
ishing point." 

In  respect  to  the  rights  of  personal 
representatives  of  an  employee,  who  died 
from  causes  other  thau  the  accident,  io 
the  compensation  which  was  being  paid 
to  him,  the  decision  of  the  Washington 
court  in  Ray  v.  Industrial  Inb.  Coumis- 
fiiOi.',  ante,  661,  appears  to  be  the  only 
one  which  bases  this  decision  squarely 
upon  the  ground  that  the  right  did  not 
survive,  because  it  was  not  assignable 
under  tbe  express  terms  of  the  statute. 

The  Xew  Jersey  Act  of  1911  con^ 
tained  no  provision  for  a  case  where  the 
employee  died  from  a  cause  other  than 
the  accident,  during  the  period  of  pay- 
ment for  permanent  injury;  by  the 
Amendment  of  1913,  the  legislature 
enacted  that  the  remaining  payments 
should  be  paid  to  his  or  her  dependents. 
The  courts,  however,  held  that  the  amend- 
ment was  not  retroactive,  so  as  to  apply 
to  a  ease  arising  under  the  Act  of  1911. 
Erie  R.  Co.  v.  Callaway  (1917)  —  H.  J. 
L.  — ,  102  Atl.  6, 

It  has  also  been  held  that,  under  tbe 
Sew  York  Act,'  an  award  of  compensa- 
tion, to  be  paid  periodically  for  a  speci- 
fied time  to  an  injured  employee,  is  not 
a  vested  interest  which  will  pass  to  his 
personal  representative  upon  his  death, 
from  canees  entirely  unconnected  with 
the  accident,  before  the  period  during 
which  the  payments  were  to  be  continued 
bad  been  filled.  Wozneak  v.  Buffalo  Oas 
Co.  (1916)  175  App.  Div.  268,  161  N.  T. 
Sapp.  675.  The  court  said  that  it  is  only 
when  the  employee's  death  results  from 
the  injuries  received  in  the  industry,  that 
there  in  any  equitable  reason  why  the 
industry  should  be  called  upon  to  pay 
URA.191SF. 


benefits  to  those  dependent  upon  him. 
The  court  went  on  to  say:  "If  it  could 
be  held,  under  any  possible  theory,  that 
the  compensation  awarded  to  the  claim- 
ant was  translated  by  hii  natural  death 
into  a  benefit,  the  statute  would  still  re- 
quire that  it  be  paid,  not  to  the  repre- 
sentatives of  the  estate  of  the  deceased, 
thus  to  become  subject  to  his  debts 
(for  a  personal  exemption  clearly  would 
not  extend  beyond  the  life  of  the  claim- 
ant), but  to  the  dependents  named  in 
the  statute;  for  it  is  provided  that  'com- 
pensation and  benefits  shall  be  paid  only 
to  employees  or  their  dependents'  (§  33), 
and  in  these  hands,  and  Ihpse  only, 
would  the  exemptions  provided  in  the  act 
prevail. 

"That  the  award  made  to  the  claimant 
in  this  proceeding  could  not  have  been 
vested  absolutely  in  the  claimant  is 
evident  from  the  provisions  of  §  22  of 
the  law,  which  provides  that  the  Com- 
mission, ...  on  the  ground  of  a 
change  in  conditions,  may  'review  any 
award,  and,  on  such  review,  may  make 
an  award  ending,  diminishing  or  increas- 
ing the  compensation  previously  award- 
ed, subject  to  the  maximum  or  minimum 
provided  in  this  chapter,  and  "thall  state 
its  conclusions  of  facts  and  mlinge  of 
law,'  etc.  He  had  a  right  during  his 
lifetime,  and  while  tbe  award  remained 
unchanged,  to  receive  the  compensation 
fixed  for  the  period  limited  by  the  stat- 
ute; but  with  his  death  from  natural 
causes  he  has  ceased  to  have  any  right 
to  compensation,  just  as  his  contract  of 
employment  for  a  definite  period  would 
have  been  terminated  by  the  same  event, 
if  no  accident  had  befallen  him.  The 
right  to  compensation  was  personal  to 
himself,  as  much  under  the  statute  as  it 
was  under  his  contract  of  employment; 
the  former  grew  out  of  the  latter." 

On  the  other  hand,  a  lump  sum  judg- 
ment in  favor  of  an  injared  workman, 
taken  under  the  Kansas  act.  does  not 
abate  by  his  death,  but  may  be  revived 
in  the  name  of  the  administrator,  not- 
withstanding the  statute  forbids  its  as- 
signment. Monson  v.  B.' '  telle  (1918) 
102  Kan.  208,  170  Pac.  801.  The  court, 
after  stating  that  it  had  been  held  in 
Wozneak  v.  Buffalo  fins  t'o.  (N.  T.) 
supra,  that  a  judgment  for  periodical 
])ayments  to  an  injured  workman,  al- 
though subject  to  commutation,  did  not 
survive  the  employee's  death,  said: 
"Tliat  decision,  however,  if  accepted  as 
sound,  would  not  control  here.  In  tbe 
present  ease,  the  plaintifT  had  obtained 
an  absolute  personal  judgment,  requir- 
ing the  immediate  payment  of  a  fixed 
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amount.  It  was  th«  legal  duty  of  the 
defendant  to  pay  it  at  once,  unless  a 
stay  should  be  procured  pending  an  ap- 
peal. If  pajment  had  been  made,  the 
mioney  would  have  beea  wholly  at  the 
disposal  of  the  plaintiff.  If  the  final 
result  is  an  affirmance,  it  will  amount  to 
an  adjudication  that  the  rights  of  the 
parties  shall  remain  as  fixed  at  the  time 
the  judgment  was  rendered.  The  de- 
fendant gains  no  immunity  from  the  faot 
of  his  having  taken  an  appeal  which  is 
ultimately  determined  not  to  have  been 
well  founded." 

The  court  further  said  that  an  assign- 
ment of  a  judgment  under  the  Compen- 
sation Act,  to  a  trustee  for  the  benefit  of 
the  children  of  the  injured  wor]:man, 
did  not  seem  necessarily  in  conflict  with 
the  provision  of  the  statutes  that  pay* 
menta  due  under  the  act,  as  well  as  judg- 
ment attained  thereunder,  should  not  be 
assignable;  bnt  the  decision  rests  upon 
other  grounds. 


In  Smith  T.  Southern  Surety  Co. 
(1917)  —  Tex.  Civ.  App.  — ,  193  S.  W. 
204,  it  was  said  that,  under  the  Texas 
act,  the  absolute  ownership  of  the  bene- 
fit fund  vests  at  once,  upon  the  death 
of  the  employee,  in  his  legal  beneQciary, 
but  this  statement  was  made  in  answer 
t«  the  contention  that  the  admioistrator 
of  a  deceased  employee,  leaving  legal 
beneficiaries,  had  a  right  to  maintain 
an  action  for  the  compensation,  payable 
because  of  the  injury  and  death  of  the 
employee.  The  court  said;  " Appellant 
is  temporary  administrator  of  the  es- 
tate of  a  deceased  person.  The  claim 
upon  which  he  sues  is,  by  the  taw  creat- 
ing it,  the  specific  property  of  legal  bene- 
ficiaries living.  The  conclusion  then  is 
inevitable  that  the  temporary  adminis- 
trator of  a  deceased  person,  whose  right 
and  interest  in  the  fund  provided  in  the 
policy  terminated  upon  his  death,  could 
have  DO  legal  or  remedial  intereet  in  the 
subject-matter  of  the  suit  as  brouf^t-" 
W.  M.  G. 


OAftTWRIGHT-CAPS  COMPANY,  Appt., 

A.  S.  FISCH£L  et  al. 

(113  Miss.   359,  7*  So.   278.) 

Libel  —  ptibllcntlon  —  dictation  to  Bte- 
aoicrapher. 

1.  The  dictation  ot  a.  libelouB  letter  by 
the  president  of  a  corporation  to  its  Bt«nog- 
rapher  in  tlie  course  of  its  bu^nesa  is  nol 
a.  libel  in  the  absence  of  any  repetition  by 
president  or  stenograplier  to  other  persons. 
For  other  cases,  «re  Tjibel  and  Slander.  II. 

f,  in  Dig.  1~5Z  y.  8. 
Same  —  business  letter  —  prlvllcKe. 

2.  A  letter  from  a  corporation  to  its  cus- 
tomer concerning  a  business  transaction 
uKisting  between  them,  and  containing  state- 
mente  libelous  to  the  customer,  whicli  is 
then  sealed  for  the  inspectiou  of  the  cus- 
tomer alune,  is  privileged. 

For  ntlifVr  cases,  see  Libel  and  Slander,  II. 
e,  a,  in  Dig.  1-52  y.  8. 

(March  6,  1917.) 

APPEAL  by  defendant  from  a  decree  ot 
the  Chsnwry  Court  tor  Warren  Coun- 
ty overruling  a  demurrer  to  a,  bill  filed  to 


Note.—  For  communication  to  stenop- 
raphcr  or  copyist  as  alTei-ting  publication 
or  privilege,  nee  annotation  foUoivliig  this 
case,  post,  668,  and  references  therein  to 
annotations  on  related  questions. 

Ii.R.A.]9]8P. 


recover  damages  for  an  alleged  libel.  Re- 
versed. 

The  facts  are  slated  in  the  opinion. 

Messrs.  Hlrali,  Dent,  A  luindaa.  for 
appellant ; 

The  words  "cheap  Jew"  are  not,  in  them- 
selves, libelous,  under  tlie  general  law  of 
libel. 

Foster  v.  Boue,  38  111.  App.  OIJ:  25  Cyc. 
2S3;  Rice  v.  Simmone,  2  Harr.  4i7,  31  Am. 
Dec.  7flB;  Hanaw  v.  Jacltson  Patriot  Co. 
98  Mich.  606.  67  N.  W,  734. 

Without  any  innuendo  showing  the  mean- 
ing of  the  words,  "the  prerogative  of  a 
cheap  .lew,"  it  was  error  to  hoM.  sb  a  mat- 
tpr  of  law,  that  the  woviis  are,  per  se,  de- 
famatory,  and   therefore  actionable. 

Walker  v.  Tribune  Co.  28  Fed.  827:  May- 
nard  v.  Fireman'n  Fund  Inn.  Co.  47  C»}. 
207:  Clarke  v.  Fitch.  41  ChI.  472:  NeweU. 
Slander  &  Libel.  2d  ed.  p.  619;  Wal"b  v. 
Pulitzer  Pub.  Co.  280  Mo.  142,  ^r,^  K.  W. 
.^2«,  Ann.  C^s.   1914C,  98.5. 

Messrs.  Brnnlni,  Hlrsch,  A  Orimtli. 
for  appellees: 

Tbe  publication  of  the  letters  ws;  libel- 
ous per  se. 

Newell,  Slander  A  Libel.  3d  ed.  Si;  2.> 
Cyc.  260  et  seq. 

Rlhrlflf^.  J.,  delivered  tlie  opinion  of  the 

Fischel  &  Kaufman,  a  partnership  com- 
poBed  of  .Jewish  cilizens  doing  business  in 
Vicksburg,  brings  tins  suit  in  the  tliancery 
court  for  en  alleged  libel  contained  ia  cer- 


CARTWRIGIIT-CAPS  (.0.  v.  FlKfHEL. 


567 


tain  t«iTeBpoiid«nce  written  by  the  nppel- 
lanl  to  the  appellees.  It  aecmg  that  the  ap- 
pelleca  are  engaged  in  the  luundr;  busineaa 
and  purrbaaed  certain  machinery  from  the 
appellanta,  known  as  a  "water  softening 
uulfit,'  and  the  correspondence  grew 
the  transactiona  regarding  the  purc^haBc 
and  use  of  this  machinery.  It  is  alleged 
that  on  or  about  the  4tli  of  Nt 
appellant  mailed  to  the  appellees  a  letter 
nliieh,  ontitlirg  the  immaterial  parta,  reads 
aa  fallows: 

We  cannot   help   but   feel   that 

ficrcising  the  prerogative  of  a  cheap  Jew, 
and  in  order  to  get  thcse^notes  paid  and 
forget  them  we  are  sending  draft  amount- 
ing to  $408.42  for  notes,  less  W.  H.  Brusei 
invoice  of  $43.59,  as  per  your  letter  of 
October  19th.  Please  honor  same. 
Yours  very  truly, 

Car twright- Caps  Co., 
Per  Chaplin  A.  Cartwrigbt,  President 
P.  S.— The  above  draft  will  be  presented 
on  Xovember  13th,  the  day  the  last  note 

Tbere  was  another  letter,  alleged  to  have 
preceded  this  letter,  and  marked  "Exhibit 
A''  to  and  made  a  part  of  the  bill,  as  fol- 

Chicago,  Oct.  S3,  1014. 
Messrs.  Fischel  ft  Kaufman, 

Prop.  Pearl  Laundry, 
Vickburg,  Miss. 
Gentlemen: — 

We  are  at  a  loss  to  understand  your  atti- 
tude r^^rding  the  payment  of  your  notea, 
tod  also  that  part  of  your  letter  which 
reads  as  follows:  "That  after  plant  was  in- 
ttalled,  gave  us  no  satiefaikion," — espe- 
cially after  receiving  yuur  letter  in  which 
jou  state  how  delighted  you  were,  and  in 
■dditioD  having  been  personally  told  of  the 
satisfactory  results  you  were  obtaining. 
further,  we  do  not  see  why,  if  you  want 
to  be  square,  you  should  ask  us  to  sand 
these  notes  for  collection.  Your  contract 
called  for  this  money  In  Chicago  funds. 
From  this  letter  you  evidently  want  to  ig- 
nore our  bill  for  iJie  castings  and  room  and 
board  of  our  man  while  making  the  change 
in  your  filter.  It  seems  that  no  dependence 
whatever  can  be  put  in  you.  We  have  your 
nvsral  promises  of  paying,  yet  you  do  not 
honor  our  drafts  when  sent  to  the  bank. 
Vie  feel  that  you  ore  very  unjust  and  un- 
kind in  tcying  to  hold  us  up  for  this  tank, 
for,  as  we  have  stated  several  times,  we  do 
not  feel  that  our  equipment  was  at  fault, 
and  the  suggestions  that  have  been  made 
were  made  to  you  with  a  view  of  giving 
you  something  which  would  in  a  way  pro-  i 
tect  you  againat  your  ^wn  p«.r*imiani»HB.  ff  * 

L.RA.1S18F. 


1  carelessness,  if ' 


you  did  neglect  it  or  fail  to  take  care  of  it. 
The  original  Utter  which  was  put  in  the 
tank — had  the  water  been  kept  sway  from 
the  foundations — would  have  given  you 
perfect  filtration,  but  in  the  condition  (n 
which  the  writer  found  your  tank,  and 
the  water  still  running  around  the  founda- 
tions, the  chances  are  there  wam't  a  tight 
joint  in  the  whole  filter  boi.  Yet  in  one 
of  your  letters  you  state  that  at  the  expense- 
of  a  very  few  dollars  you  could  have  re- 
paired that,  but  instead  of  acting  on  your 
own  initiative  you  were  writing  letters  of 
I'omplaint  in  here  and  holding  up  payment 
of  j-our  notes.  Please  tell  us  what  is  to  he- 
done  with  such  people.  As  your  Mr.  Kauf- 
man slated  to  the  writer  and  also  wrote  to 
this  office,  how  easily  and  how  ctieaply  the 
ri'iiairs  could  have  been  made,  we  are  at  n 
loHS  to  understand  why  you  permitted  our 
Mr.  Aagaard  to  make  any  change  what- 
ever. The  Cartwright-Caps  Company  stand 
liBck  of  every  machine  they  put  out,  but 
we  cannot  anticipate  nor  foreatHi)  careless- 
iisrtB  and  neglect.  As  stated  in  our  previous 
letters,  we  do  not  feel  obligated  for  expense 
you  were  put  to  for  installing  the  auxiliary 
tank,  and  feel  you  are  using  yonr  nerve  in 
presuming  to  hold  us  up  for  this  money. 
Until  you  pay  your  notes,  some  of  which 
are  long  past  due,  and  advise  us  of  your 
intentions  regarding  the  bill  for  castings 
and  Sir.  Aagaard's  exjiense,  we  cannot  en- 
ter into  any  discussion  in  regards  to  al- 
lowances. Yours  very  truly, 

Cartwrlght-Caps  Co., 
Per  Chaplin  A.  Cartwright,  President. 

The  publication  allied  of  this  letter  is 
that  it  was  published  among  the  clerical 
force  of  the  office  of  the  appellant.  The  bill 
does  not  set  out  by  averment  the  particular 
meanings  of  the  portions  of  the  letter  re- 
lied on,  but  relies  on  the  statements  an 
being  libelous  per  se,  without  innuendo  or 
atlegation  u  to  what  the  letter  was  under- 
stood to  mean  hy  the  parties  by  whom  and 
to  whom  they  were  written. 

This  bill  was  demurred  to  by  the  defend- 
ants— first,  on  the  ground  that  the  bill  of 
complaint  does  not  set  forth  facts  sufficient 
at  law  to  constitute  a  cause  of  action;  sec- 
ond, that  it  does  not  set  forth  facts  sutfi- 
cient  to  grant  relief;  third,  that  the  letters 
are  not,  nor  is  any  part  thereof,  liiwlous 
and  defamatory.  This  demurrer  was  over- 
ruled by  the  chancellor,  and  an  appeal 
granted  under  the  statute  to  settle  the 
principles  of  the  case. 

The  contentions  made  by  the  appellees 
are  that  the  letters  are  libelous  per  se,  and 
that  they  are  not  privileged,  and  that  the 
dictation  of  the  letters  to  the  stenographer 
of  the  complunant  was  a  sufficient  publica- 
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tion.  TLe  case  wrb  filed  in  the  chancery 
ruurt  bcL'suae,  \xniet  a.  statute  of  this  statu, 
there  is  a  proceeding  in  chancery  authoriz- 
ing attachments  against  nonresidents  both 
<in  contract  and  in  tort. 

In  our  view  of  the  case  it  is  not  necessary 
to  decide  the  queatiiHi  as  to  whether  the 
statements  in  the  letters  alleged  to  have 
been  written  were  libelous  per  se  or  not. 
Under  the  facts  of  this  case  we  think  that 
the  letters  were  privileged,  and  that  there 
was  not,  in  a  legal  sense,  a  publication  of 
the  letters  in  question.  Tbo  appellant  in 
this  case  is  a  corporation,  and,  of  course, 
can  act  only  through  agents,  and  the  acts 
of  both  tiie  president  and  the  stenographer 
to  whom  the  letter  was  dictated  aj-e  the 
acts  of  the  corporation.  In  our  opinion, 
under  the  present  conditions,  the  dictation 
of  a  letter  to  a  stenographer,  when  em- 
ployed by  the  person  or  corporation  as  a 
etenograplier  in  the  business,  is  not  a  suffi- 
cient publication,  in  the  absence  of  any 
repetition  by  the  person  or  stenographer 
to  other  persona. 

In  the  second  place,  we  think  the  letter 
in  this  case  was  privileged,  because  it  was 
written  by  the  corpoiation  to  the  appellees 
concerning  a.  business  transaction  existing 
l)etweea  tbem,  and  while  in  tone  the  letters 
may  not  come  up  to  the  standards  of  busi- 
ness courtesy  and  propriety,  we  do  not 
think,  ivhcre  they  are  sent  to  the  party  to 
whom  written,  sealed  and  for  his  inspection 
atone,  that  they  constitute  actionable  libel. 
It  was  lield  by  the  Arkansas  court  in  the 
.-nKC  of  B(.liiinK<'r  v.  fiermania  L.  Ins.  Co. 
100  ArW.  477,  36  L.R.A.(S.S.)  *4e,  140  S. 
W.  2j7,  Ann.  Cas.  lill3C,  613,  that  a  report 
by  one  employed  to  ascertain  the  character 
of  another  as  an  insurance  risk,  and  his 
fltnees  for  tlie  position  of  agent,  which 
states  that  he  had  lost  a  position  through 


carelessness,  and  had  paid  too  luiirh  at- 
tention to  women  and  drank  some,  if  made 
in  good  faith,  and  if  seen  only  by  tho'^i- 
liaving  an  interest  in  ths  matter  and  con- 
fidential stenographers,  is  privileged,  even 
when  sent  by  the  company  requesting  it,  to 
the  examiners  and  agents  who  had  recom- 
mended the  risk  and  employment,  to  check 
the  correctness  of  their  recommendation. 
The  report  of  this  case  in  L.R.A.  supra, 
with  the  case  note  appended  thereto,  is 
filled  with  authorities  covering  the  learning 
on  this  subject,  and  we  do  not  de«n  it 
necessary  to  go  into  the  authorities  elab- 
orately on  this  question,  even  though  it  is 
a  new  one  in  this  state. 

It  is  inconceivable  how  the  business  of 
tJie  country,  under  the  present  conditions. 
can  be  carried  on,  if  a  businew  man  or 
corporation  must  tte  subject  to  litigation 
for  every  letter  containing  some  statement 
too  strong,  where  it  is  only  sent  to  the 
person  to  whom  directed,  and  only  heard  by 
a  stenographer  to  whom  tJie  letter  is  dic- 
tated. If  the  stenographer  should,  in  vUy- 
lation  of  his  or  her  duties,  disclose  such 
statement,  there  might  be  a  UalHlity  be- 
cause of  the  negligence  of  the  person  is 
employing  aji  improper  person  as  Bt«nog- 
rapher.  However,  it  is  unnecessary  to  de- 
cide this  question,  because  the  declaration 
here  does  not  disclose  such  a  state  of  case. 
Our  court,  in  tbe  case  of  Hineg  v.  Bha- 
makcr,  97  Misa.  669,  62  So.  705,  had  this 
question  presented,  l>ut  decided  the  case 
on  other  grounds,  pretermitting  a  decision 
upon  this  ground,  probably  because  there 
was  a  conflict  of  authorities  upon  the  prop- 
osition. We  think  that  line  of  authorities 
which  hold  in  accordance  with  this  opinion 
is  more  in  harmony  with  sound  jurispru- 
dence. The  case  is  therefore  rerersed  and 
remanded. 


Annotalioii — Libel;  eommonication  to  st«nograph«r  or  copyist  mt  afFecting 
publication  or  privilege. 

The  present  Biiiiotatiou  includes  only  tion  will  determiae  the  decision  of  tbe 
cases  of  dictation  to  stenograpbers,  or 
delivery  of  matter  to  a  clerk  or  em- 
(liovpe  for  copying.  Generally  as  to 
privilege  of  eommuni  cations  between 
iirincipul  and  agent,  see  annotation  to 
Bohlinger  v.  Germania  L.  Ins.  Co.  36 
L.B.A.(N.S.)   449. 

There  seems  to  be  considerable  dif- 
ference of  opinion  npon  the  subject  in- 
dicated in  the  title.  The  courts  do  not 
always  distinguish  bclween  the  logiciiUy 
disHnct  questions  of  puhlieatiou  and 
privil^e;  doubtless  for  the  reason  that 
in  this  instance  the  same  considerations 
that  control  the  conclusion  on  one  quea- 


3ther 

The  rule  that  a  defamatory  commnni- 
cation  to  a  stenographer  or  copyist  is  a 
publication  thereof,  and  not  privileged. 
based  on  the  gronnd  that  such  commnni- 
cationa  refer  to  business  "neonneeted 
with  the  communicator's  ordinary  bnsi- 
neaa,  in  that  the  writing  of  libelon"' 
matter  is  not  ordinary  business,  seems 
fo  have  been  first  laid  down  hv  the 
Quoen's  l.ench  in  PuHmHU  v.  Hill  fl8911 
1  Q.  B.  (Eng.)  524,  wherein  it  was  held 
that  both  the  dictation  of  a  libel  bv 
an  offirer  of  a  mercantile  firm  to  a  ste- 
ni^rapher,  employed  by  it,  and  its  de- 
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livery  to  an  office  boy  to  have  letter- 
press eopies  made,  were  publiaations. 
Ani  it  was  further  held  that  the  com- 
muitication  was  not  privil^ed,  not  only 
□poD  the  ground  above  stated,  but  on 
the  additional  ground,  that  as  the  atfr- 
n(^rapher  had  no  interest  in  hearing  or 
seeing  the  communication,  he  did  not 
fall  vithin  the  rule  that  an  occasion  is 
privil^ed  where  the  person  who  makes 
a  eommunieation  has  a  duty  to  make  it 
to  the  person  to  whom  fae  does  make  it, 
and  such  person  has  an  interest  in  hear- 
ing it.  In  rendering  this  decision  Lord 
Ulsher,  M.B.,  said  tbat  he  did  not  think 
that  the  necessities  or  the  luxuries  of 
business  could  alter  the  law  of  England, 
and  that  if  a  merchant  wished  to  write 
a  letter  containing  defamatory  matter 
and  keep  a  copy  of  the  letter,  he  had 
better  make  it  himself.  Lopes,  L.J., 
said:  "It  is  said  that  business  cannot 
be  carried  on  if  merchants  may  not  em- 
ploy their  clerks  to  write  letters  for 
ttipm  in  the  ordinary  course  of  business. 
I  think  the  answer  to  this  is  very  simple. 
I  have  never  yet  heard  that  it  is  in  the 
usual  course  of  a  merchant's  business 
tu  write  letters  containing  defamatory 
statements.  If  a  merchant  has  occasion 
to  write  such  a  letter,  he  must  write  it 
himself  and  make  a  copy  of  it  himself, 
or  he  must  take  the  consequences;"  and 
Eay,  Ii.J.,  said :  "The  consequences  of 
such  an  alteration  in  the  law  of  libel 
would  be  this, — that  any  merchant  or 
lolieitor  who  deaires  to  write  a  libel  con- 
cerning any  person  would  be  privileged 
to  communicate  the  libel  to  any  agent 
he  pleased  if  it  was  in  the  ordinary 
Murse  of  his  business.  That  would  be 
an  extraordinary  alteration  of  the  law, 
and  it  would  enable  people  to  defame 
others  to  an  alarming  extent."  It  is  also 
ivorthy  of  note  that  Lord  Eaher,  M.R., 
also  said :  "If  there  was  no  publication, 
llie  question  whether  the  occasion  was 
privileged  does  not  arise ;"  but  some 
cases,  aa  is  subsequently  shown,  seem  to 
have  r^arded  the  question  of  privilege 
independently  of  any  question  of  publi- 
cation; and  still  other  cases  have  treated 
the  question  as  one  whether  the  dicta- 
tion was  such  a  publication  as  prevented 
the  communication  from  being  a  privi- 
leged one. 

And  Pollman  v.  Hill  [Eng.]  supra, 
Was  followed  in  Moran  v.  O'Bt^on 
(1907)  38  N.  B.  180,  on  subsequent  ap- 
peal in  (1908)  38  N.  B.  399,  it  having 
beeo  held  that  the  giving  by  a  merchant 
of  a  draft  of  a  letter  containing  defam- 
atory matter  to  a  confidential  clerk  and  j 
typewriter  to  copy  iraa  a  publication  of ' 
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the  Libel,  and  not  privileged,  la  leaefaing 
this  conclusion  the  majority  of  the  court 
adopted  the  reasoning  that  it  does  not 
fall  within  the  ordinary  business  of  a 
merchant  to  write  defamatory  state- 
ments, so  that  it  is  not  reasonably  neces- 
sary that  he  should  have  it  copied  by  a 
clerk,  and  this  although  the  letter  re- 
lated to  property  which  the  plaintiff, 
while  acting  as  a  clerk  for  the  defend- 
ant, was  allied  to  have  appropriated  tu 
bis  own  use.  Here  a  part  of  the  court 
regarded  Pullman  v.  Hill  as  not  control- 
ling, basing  such  conclusion  on  the 
ground  that  the  decision  in  the  latter 
cose  hod  been  so  limited  by  a  subse- 
quent decision  of  the  same  court  as  to 
render  it  inapplicable. 

And  the  Pullman  Case  was  followed 
in  Puterbaugh  v.  Gold  Medal  Furniture 
Mfg.  Co.  (1904)  7  OnL  L.  Kep.  582,  1 
Out.  Week.  Rep.  250,  24  Can.  L.  T.  Occ. 
N.  205,  1  Ann.  Cas.  100  (reversing 
(1903)  5  Ont.  L.  Hep.  680,  23  Can.  L.  T. 
Occ.  K  193),  where  it  was  held  that  a 
foreman  of  a  company  published  a  li- 
belous lettei',  written  in  the  interest  of 
the  company,  but  unconnected  with  its 
ordinary  business,  by  giving  a  draft  of 
same  to  a  clerk  to  copy  on  a  typewriter, 
and  that  auch  publication  was  not  a  priv- 
ileged one.  However,  in  this  case  a  part 
of  the  court  were  seemingly  reluctant  to 
so  hold,  and  did  so  only  because  they 
considered  themselves  bound  by  the 
Queen's  bench  decision. 

And  the  narrow  English  view  of  Pull- 
man V.  Hill  (Eng.)  supra,  to  the  effect 
that  the  dictating  by  the  managing  di- 
rector of  a  firm  to  a  stenographer  em- 
ployed by  it  of  a  libelous  letter  is  a  pub- 
lication thereof,  was  again  adopted  in 
Oambrill  v.  Schooley  (1901)  93  Md.  48. 
52  L.R.A.  87,  86  Am-  St.  Rep.  414,  48 
All.  730,  wherein  it  was  held  that  the 
dictation  of  a  libelous  letter,  apparent- 
ly in  the  due  course  of  business,  to  a  pri- 
vate and  confidential  steno^apher,  is  in 
publication  of  the  libel,  the  court 
expressly  refusing  to  draw  a  distinction 
between  cases  where  the  libel  is  dictated 
the  ordinary  course  of  business  aud 
those  where  the  communication  is  un- 
becauae  clearly  outside  of  the 
le  of  business  of  the  dictator. 
And  following  the  Gambrill  Case  it  was 
held  in  Ferdon  v.  Dickens  (1909)  161 
Ala.  181,  49  So.  888,  that  the  dictation 
libelous  letter  to  a  stenographer, 
who  transcribed  his  notes  on  a  type- 
writer, and  the  subsequent  signing  there- 
of by  the  person  who  dictated  it,  is  a 
publication  of  the  contents  of  the  letter 
sufQeient  to  support  libel,  although  there 
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was  no  commtmication  of  its  contents  to 
nny  other  person. 

So,  in  Sun  Life  Assur.  Co.  v,  Bailey 
(1903)  101  Va.  443,  44  S.  E.  692,  the 
I'ourt  seems  to  have  been  of  the  opinion 
that  publication  may  be  made  by  dictat- 
ing a  libelous  business  letter  to  a  ste- 
nographer. 

In  Iowa  it  has  been  held  that  where  a 
libelous  letter  written  in  a  foreign  lan- 
guage was  given  by  the  writer  to  a  third 
]>erson  to  transcribe,  and  the  copy  was 
forwarded  to  a  foreign  country,  a  publi- 
cation was  made  in  this  country.  Kiene 
V.  Buff  (1855)  1  Iowa,  482. 

Seemingly  the  first  case  to  lay  down 
the  principle  that  the  communication  ot 
libelous  matter  in  the  course  of  the  dis- 
charge of  an  ordinary  business  duty  to 
a  stenographer  or  copyist  is  not  a  pub- 
lication of  such  matter  which  will  in  it- 
self render  the  communicant  liable  in  li- 
bel, and  that  such  communication  does 
not  destroy  any  privilege,  is  Lawless  v. 
Anglo-Egyptian  Cotton  &  Oil  Co.  (1869) 
L.  R.  4  (J.  B.  (En«.)  262,  10  Best  &  S. 
226.  38  L.  J.  Q.  B,  N.  S.  129,  17  Week. 
Rep.  498,  it  having  been  held  in  that 
case  that  the  delivery  of  a  report  of  the 
directors  of  a  stock  company  which  con- 
tained a  libelous  reference  to  the  com- 
pany's manager,  to  a  printer,  to  make 
copies  for  distribution  among  stockhold- 
ers, was  not  such  a  publication  as  pre- 
vented the  communication  from  being 
privileged,  it  not  appearing  that  the  di- 
rectors had  departed  from  the  usual 
course  employed  in  distributing  such  in- 
formation, which  it  was  their  duty  to 
furnish  I'le  "tocV holders. 

And  in  Bozsius  v.  Goblet  FrSres 
[18W1  1  g.  B.  (Lng.)  842,  the  court  of 
Queen's  bench  applied  the  rule  that  li- 
belous matter  is  privileged  when  dictated 
to  a  steni^japher  in  the  course  of  the 
discharge  of  an  ordinary  business  duty, 
holding  that  where  a  solicitor  dictated 
to  his  stenographer  a  letter  containing 
libelous  statements,  which  letter  was  also 
copied  into  a  letter  book  by  another 
clerk,  it  was  upon  a  privileged  occasion, 
since  the  client  would  have  himself  been 
l>rivi]eged  in  sending  the  letter  direct, 
and  this  privilege  extended  to  the  solic- 
itor, he  having  been  directed  to  send  it 
Lord  Esher,  M.E.,  said:  "It  is  the  duty 
of  the  solicitor  to  write  and  send  this 
letter,  and  it  is  his  duty  to  do  that  in 
the  ordinary  and  reasonable  way.  The 
duties  of  a  solicitor  are  not  to  one  client 
only,  but  to  all  his  clients,  and  he  has  to 
take  measures  to  perform  them  with  all 
due  diligence  and  according  to  the  necea- 
Hary  and  reasonable  method  of  conduct- 
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ing  business  in  a  solicitor's  ofDee.  If  a 
solicitor  is  instructed  to  write  defam- 
atory matter  on  a  privileged  occasion  oti 
behalf  of  a  client,  he  must  do  this  busi- 
ness as  he  does  other  business  of  the  of- 
fice, in  the  ordinary  way,  and- that  in- 
volves his  having  the  communication 
taken  down  or  copied  by  a  clerk  in  bis 
oflice  and  copied  into  the  letter  book.*' 
In  reaching  this  conclusion  the  court  dis- 
tinguished Pullman  v.  Hill  (Eng.)  supm, 
on  the  ground  that  in  that  case  it  was 
not  within  the  ordinary  business  of  the 
merchant  to  write  the  defamatory  mat- 
ter complained  of.  It  is  also  of  interest 
in  connection  with  the  Bosaius  Case  that 
at  least  one  Judge  (Lopes,  L.J.)  was 
clearly  of  the  opinion  that  there  was  evi- 
dence of  publication  by  communicating 
the  letter  to  the  clerks,  hut  the  court  evi- 
dently did  not  regard  this  as  affecting 
the  question  of  privilege,  or,  at  least,  as 
destroying  the  privilege  of  the  occasion. 
And  following  Boxaius  v.  Goblet 
Freres  (Eng.)  supra,  the  rule  of  Pullman 
V.  Hill  (Eng.)  supra,  was  again  limited 
in  Edmondson  v.  Birch  &  Co.  [1907]  1 
K,  B.  (Eng.)  371,  1  B.  R.  C.  444.  TB  L. 
J,  K.  B.  N,  S.  346,  96  L.  T.  N.  S.  415,  23 
Times  L.  R.  234,  7  Ann.  Cas.  192,  and  the 
rule  of  privilege  extended  to  dictation 
and  delivery  of  defamatory  matter  for 
copying,  where  the  duty  is  only  one  of 
imperfect  obligation,  and  not  absolute, 
as  in  the  Boxsius  Case.  And  applying 
this  more  liberal  rule,  it  was  hdd  that 
where  business  communications  contain- 
ing defamatory  statements  were  dictated 
to  a  stenographer  and  copied  in  a  copy 
letter  book  by  another  clerk  on  a  priv- 
ileged occasion,  the  privileged  occasion 
covered  such  a  publication,  so  that  the 
statements  were  not  actionable.  In 
reaching  this  conclusion  Collins,  M.R., 
expressly  stated  that  the  decision  in  the 
Pullman  Case  was  explained  and  quali- 
fied in  the  Boxsins  Case,  and  summed  nji 
the  result  of  the  two  eases  as  follows: 
"The  result  of  the  two  cases  to  which  I 
have  alluded,  taken  together,  appears  to 
me  to  be  that,  where  there  is  a  duty, 
whether  of  perfect  or  imperfect  obliga- 
tion, as  between  two  persons,  which 
forms  the  ground  of  a  privileged  oc- 
casion, the  person  exercising  the  priv- 
il^e  is  entitled  to  take  all  reason- 
able means  of  so  doing,  and  those 
reasonable  means  may  include  the  intro- 
duction of  third  persons  where  that  is 
reasonable  and  in  the  ordinary  conrse  of 
business;  and  if  so,  it  will  not  destroy 
the  privilege.  In  the  case  of  a  solicitor, 
his  duty  in  conducting  the  business  of 
his  client  may  be  absolute,  whereas  in 
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this  ease  it  may  be  said  that  the  duty 
was  one  only  of  imperfect  obligation; 
but  the  nature  of  the  obligation  which 
gives  rise  to  the  privilege  cannot,  I 
think,  alter  its  effect  in  this  respect.  If 
the  duty  is  such  aa  to  give  rise  to  a  priv- 
ileged oecaaion,  then  the  fact  that  it  is 
only  one  of  imperfect  obligation  oannot 
affeot  the  mode  in  which  the  privilege 
may  be  reasonably  exercised."  And  Coz- 
ena-Hardy,  L.J.,  in  ezpreasing  a  concur- 
ring opinion,  added  this:  "I  think  that, 
if  ve  accede  to  the  aigument  for  the 
piaintiUf,  we  should  in  e^ect  be  destroy- 
ing the  defense  of  privilege  in  cases  of 
thi«  kind,  in  which  limited  companies 
and  lai^G  mercantile  firms  are  con- 
cerned; for  it  would  be  idle  in  such  cases 
tu  suppose  that  such  documents  as  those 
here  complaiued  of  could,  as  a  matter  of 
business,  be  written  by,  and  pass  through 
the  hands  of,  one  partner  or  person  only. 
In  the  ordinary  course  of  business  such 
a  document  must  be  copied  and  find  its 
way  into  the  copy  letter  book  or  tele- 
graph book  of  the  company  or  firm.  The 
auliiorities  appear  to  me  to  show  Lliat 
tbe  privilege  is  not  lost  so  long  as  the 
ocrasion  is  used  in  a  reasonable  manner 
and  in  the  ordinary  course  of  husiiicss.'' 

So  in  CAffTWRiGiiT-CAPS  Co.  V.  I'lS- 
cuEL,  ante,  566,  the  dictation  of  a  libel- 
ous lelter  by  the  president  of  a  corpo- 
ration to  its  stenographer,  in  the  course 
of  its  business,  was  held  not  to  constitute 
a  j)ublication  of  the  libel  In  the  absence 
of  sny  repetition  by  the  stenographer  to 
iitber  persons. 

And  in  Harper  v.  Hamilton  Retail 
Grocers'  Asso.  (1900)  37  Can.  L.  J.  31, 
where  the  secretary  of  a  grocers'  asso- 
I'iaiion  gave  the  alleged  libelous  matter, 
which  apparently  related  to  the  defend- 
ant's business,  to  a  typewriter  not  in  the 
r^!ul"i'  employment  of  the  defendants, 
bnt  occasionally  employed  and  paid  by 
the  secretary,  to  copy,  it  was  held  that 
there  was  no  publication  to  the  type- 
irriter  such  as  would  render  the  associa- 
tion liable  for  libel. 

In  Owen  v.  J.  8.  Ogilvie  Pub.  Co. 
(1898)  32  App.  Div.  465,  53  N.  Y.  Supp. 
11)33,  6  N".  Y.  Anno.  Cas.  76,  the  court 
again  laid  down  the  rule  that  the  dic- 
tation by  the  manager  of  a  corporation 
to  B  stenographer  of  the  firm  of  a.  libel- 
iiis  letter  concerning  firm  business  does 
not  constitute  a  publication  of  the  let- 
ter, but  mnch  stress  was  laid  upon  the 
t'AcI  that  the  manager  and  the  stenogra- 
pher were  servants  of  a  common  master, 
eng^zred  in  their  respective  employ- 
ments: and  the  ease  was  seemingly  re- 
garded as  distinct  from  one  where  the 
L.R.A.1018F. 


I  one  giving  the  dictation  and  the  stenog- 
rapher bore  the  relation  of  master  and 
'  servant  rather  than  coemployttes  of  a 
common  master.  For  instance,  in  this 
contiectiou  it  was  said:  "It  may  be  that 
the  dictation  to  the  stenc^rapher  and  her 
reading  of  the  letter  would  constitute  t» 
publication  of  the  same  by  the  person 
dictating  it,  if  the  relation  existing  be- 
tween the  manager  and  the  copyist  was 
that  of  master  and  servant,  and  the  let- 
ter be  held  not  to  be  privileged.  Such, 
however,  was  not  the  relation  of  these 
persons.  They  were  both  employed  by  a 
common  master,  and  were  engaged  in  the 
performance  of  duties  which  their  re- 
spective employments  required.  Under 
such  circumstances  we  do  not  think  that 
the  stenographer  is  to  be  regarded  as  a 
third  person  in  the  sense  that  either  the 
dictation  or  the  subsequent  reading  can 
be  regarded  as  a  publication  by  the  cof' 
poratlon.  It  was  a  part  of  the  manager's 
duty  to  write  letters  for  the  corporation, 
and  it  was  the  duty  of  the  stenographer 
to  take  such  letter  in  shorthand,  copy  it 
out,  and  read  it  for  the  purpose  of  cor- 
rection. The  manager  could  not  write 
and  publish  a  libel  alone,  and  we  think 
he  could  not  charge  the  corporation  with 
the  consequences  of  this  act,  where  the 
corporation,  in  the  ordinary  conduct  of 
its  business,  required  the  action  of  the 
manager  and  the  stenographer  in  tbe 
usual  course  of  conducting  its  correspond- 
ence. The  act  of  both  was  joint,  for 
the  corporation  cannot  be  said  to  have 
completed  the  net  which  it  required  by 
the  single  act  of  the  manager,  as  the  act 
of  both  servants,  was  necessary  to  make 
tbe  thing  complete.  The  writing  and 
the  copying  were  but  parts  of  one  act; 
i.  e.,  the  production  of  the  letter.  Un- 
der such  conditions  we  think  the  dicta- 
tion, copying,  and  mailing  are  to  be 
treated  as  only  one  act  of  the  corpora- 
tion; and,  as  the  two  servants  were  re- 
quired  to  participate  in  it,  there  was  no 
pnblication  of  the  letter,  in  tbe  sense  in 
which  that  term  is  understood,  by  de- 
livery to  and  reading  by  a  third  person. 
There  was  in  fact  faut  one  act  by  the  cor- 
poration, and  those  engaged  in  the  per- 
formance of  it  are  not  to  be  regarded  as 
third  parties,  but  as  common  servants 
engaged  in  the  act."  And  expressly  fol- 
lowing the  rule  laid  down  in  Owen  v.  J. 
S.  Ogilvie  Pub.  Co.  (N.  Y.)  supra,  it  was 
again  held  in  Central  of  Georgia  R.  Co. 
V.  Jones  (1916)  18  Ga.  App.  414,  89  S. 
£.  429,  that  the  dictation  by  an  officer  of 
a  corporation  to  his  stenographer,  in  the 
prosecution  of  its  business,  of  a  libelous 
letter,  does  not  constitute  a  pnblication, 
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since  id  sach  a  case  the  stenographer 
cannot  be  regarded  as  a  third  person  for 
the  purpones  of  publication. 

That  the  mere  delivery  of  a  libelona 
inessi^e  to  an  office  boy  for  the  purpose 
of  making  a  letter-press  copy  does  not 
constitute  a  publication,  at  least  where 
there  is  no  evidence  that  the  boy  read 
!,  see  Western  U.  Teleg.  Co. 


V.  Cashman  (1906)  9  L.B.A.(N.S.)  140, 
81  C.  C.  A.  5,  149  red.  367,  9  Ann.  Cas. 
693.  And  that  there  is  do  proof  of  pub- 
lication of  a  libelous  letter  by  dictation 
to  a  third  person,  where  it  does  not  ap- 
pear whether  the  sender  wrote  it  himself 
or  dictated  it,  see  Roberts  v.  English 
M^.  Co.  (10OS)  15&  Ala.  414,  46  So.  752. 
G.  J.  C. 


ACME  MANUFACTURING  COMPANY 

MARTIN  J.   MoCORMlCK,  Appt. 

(175  N.  C.  277,  05  S.  E.  555.) 

Evidence  —  parol  —  to  vary  writing. 

1.  Evidence  ia  not  adinissilile.  in  an  ac- 
tion upon  a  promissory  note,  of  a,  contem- 
poraneoua  parol  agreement  that  it  waa  not 
to  be  paid  according  to  its  terms. 

For  other  cases,  tee  Evidence,  VI.  o,  in  Dig, 

1~SS  y.  S. 
Btlle  and    notes   —  extending   time   of 

payment  —  validity  of  contract. 

2.  An  agreement  for  a  valuable  consider- 
ation  aiter  the  execution  of  a  promissory 
note,  to  extend  the  time  of  payment  of  the 
principal  upon  payment  of  the  interest,  is 
valid. 

For  other  caiea,  tee  BUla  and  Note*,  TI. 
b.  in  Dig.  l-St  N.  8. 

Insurance  —  necessity  of  consent  to  pol- 
icy. 

3.  Consent  by  the  insured  is  necessary  to 
a  valid  policy  of  insurance  on  his  life  is- 
sued to  his  creditor  as  security  for  a  debt, 
and  the  giving  of  such,  consent  is  therefore 
a  sufficient  consideration  for  extension  of 
the  time  for  payment  of  the  debt. 

For  other  ca«e»,  see  Coniraott,  I.  c,  2, 
t»  Dig.  1-52  y.  8. 

(April  3,  16U.) 

1  PPEAL  by  defendant  from  a  judgement 
XI  of  the  Superior  Court  for  Robea<m 
County  in  favor  of  plaintiff  in  an  action  on 
a  note.     Kevcrsed. 


Statement  I>y  Allen,  J.; 

This  is  an  action  on  a  nol«  executed  by 
the  defendant  to  John  W.  Ward  for  V2,6O0, 
dated  April  10,  11II6,  and  payable  October 
15,   1915. 

The  defendant  admitted  tliat  the  plain- 
tiff was  the  e<)uitable  owner  of  the  note,  but 
denied  that  it  was  transferred  to  the  plain- 
tiff before  maturity.  The  defendant  alleged 
in  his  answer  as  a  defense: 

(1]  That  it  was  agreed  between  the  de- 
fendant and  the  said  Ward,  at  the  time  of 
the  execution  of  the  note,  that  he,  the  said 
Ward,  would  hold  the  note  and  accept  the 
interest  on  the  same  annually  until  the  de- 
fendant could  pay  the  whole  of  the  note. 

(2)  That  after  the  execution  of  the  note 
the  said  Ward  agreed  with  the  defendant 
that  if  he  would  allow  the  said  Ward  to 
take  out  insurance  on  his  life  in  the  sum  of 
S5,n00,  payable  to  the  said  Ward,  as  secur- 
ity for  the  said  note,  that  he,  the  said  Ward, 
would  pay  the  premiums  on  the  policy  and 
hold  the  same  to  secure  the  payment  of  the 
said  note  in  the  event  of  the  death  of  the  de- 
fendant and  that  in  consideration  of  the 
defend«it  allowing  the  said  Ward  to  take 
out  said  insurance  on  his  life  he  would  hold 
the  note  and  accept  the  interest  on  the  same 
each  year  until  the  defendant  could  pay  Uie 

The   plaintiff  moved   for   judgment  upon 

the  pleadings  upon  the  ground  that  the 
answer  admitted  the  execution  of  the  note, 
and  that  the  plaintiff  »'»■,  the  e<)tiitable  own- 
cr  thereof,  and  that  Uie  ant^iver  did  not  set 
up  a  defense  avnilable  to  the  defendant. 
The  motion  of  tlie  plaintiff  was  allowed. 


Note.  —  For  consent  of  the  person  whose 
life  is  insured  as  a  condition  of  insurance 
thereon,  see  annotation  following  this  case, 
post.  574,  and  references  therein  to  aimo- 
tation  on  related  questions. 

Hie  admissibility  of  parol  evidence  that 
a  written  instrument  for  the  payment  of 
money  was  executed  in  relianw;  upon  a 
parol  promise  that  payment  was  subject  to 
a  condition  not  incorporated  therpjn  is  dis- 
cussed in  the  note  to  Gandy  v.  Weckerly, 
18  L.RA.(N.S.)  434;  and  see  also  the  case 
of  Kernodle  v.  Williams,  34  •L.R,A.(N.S.| 
034.  The  related  question  as  to  the  ad- 
missibility  of  parol  evidence  to  show  that 

L.B.A.ie]8F. 


I  a  bill  or  note  was  delivered  upon  a  condi. 

tion   is  discu:»sed  in  the  notes  to  Beach  v. 

Nevins,    18   L.RA(N.S.)    288,  and   Colvin 

v.   Goff,  L.R.A.1017C,  300. 

Ilie  court  in   .Acme  Mfo.  Co.  v,  McCor- 
^  HICK  being  of  the  opinion  that  consent  by 

the  maker  to  the  taking  out  of  the  insur- 
)  ance  on  his  life  bh  security  for  the  debt  con- 
1  stituted  in  itself  a  valuable  consideration, 

there  was  no  occasion  to  consider  the  ques. 

tion  as  to  the  validity  of  the  agreement  to 
I  extend  the  time  if  there  had  b^n  no  inde- 
pendent consideration,  which  is  treated  in 
'  ■■  to  Maker  v.  Taft,  62  LJLA.(K.S.> 
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judgment  was  rendered  accordingly,  and  the 

defend  ant  excepted  and  appealed. 

Massra.  W.  K.  Iiynch  and  T.  A.  Mo 
Xcillj  Jr.,  tor  appellant. 

Meesrs.  Mcliean,  Varner,  ft  McI<oau 
and  Mclntjre,  Iiawrence,  ft  Proctor,  for 
ippellee: 

The  alleged  oral  agreement  cannot  be  en- 
forced because  the  lega.1  effect  thereof  would 
be  to  render  forever  unenforceable  the  note 
sued  npon. 

Hilliard  v.  Newberry,  153  N.  C.  109,  B8 
S.  E.  105e>  Western  Carolina  Bank  v. 
Moore.  138  N.  C.  632,  51  S.  E.  79;  Moffitt 
V.  Waneas,  102  X.  C.  460,  9  S.  E.  3»»;  Rous- 
seau V.  Call,  109  N.  C.  177,  86  S.  E.  414; 
Boughall  V.  StTonach,  172  M.  C.  274,  90  S. 
E.  193. 

It  rannot  be  enforced  beeauM  it  is  too 
Tague.  uncertain,  and  indefinite  to  be  capa- 
ble of  enforcement. 

Elks  V.  North  State  Ins.  Co.  159  N.  a 
6i6,  75  S.  E.  808;  Spragins  v.  White,  lOS 
X.  C.  452,  13  S.  E.  171;  Shute  v.  Heath,  131 
X,  C.  281,  42  S.  E.  704;  Teague  v.  Schaub, 
133  X.  C.  4.>8,  45  S.  E.  762;  Cooper  v.  Jones, 
128  X.  C.  41,  39  S.  E.  28;  Price  v.  Triec, 
133  N'.  C.  614,  45  S,  E.  855;  Qay  Mfg.  Co. 
V.  Hobbs,  128  N.  C.  46,  83  Am.  St.  Rep. 
flfll,  38  S.  E.  26;  Pepper  v,  Harris,  73  N.  C. 
365;  Ingram-Dajr  Lumber  Co.  v.  Rodgers, 
105  Mies.  244,  48  L.8.A.(N.8.)  435,  62  So. 
230.  Ann.  Can.  IBlflE.  174;  9  Cyc.  249, 

It  cannot  be  enforced  for  want  of  eon- 
lideration  to  eupport  it. 

Hall  V.  Fisher,  12»'  N.  C  205,  36  S.  E. 
425:  First  Hat.  Bank  v.  Lineberger,  83  N. 
C.  464,  35  Am.  Rep.  582;  Lohn  v.  Koep,  62 
L.R.A.(X.S.)  333,  noU. 

It  is  void  for  want  of  mutuality. 

Cooper  V.  Jones,  128  N.  C.  41,  38  S.  B. 
28;  9  Cyc.  325;  1  Page,  Contr.  p.  452;  Ham- 
iDond,  Contr.  p.  6S2;  1  Farsona,  Contr.  9th 
cd.  430. 

The  agreement  cannot  be  eonaidered  be- 
eauiiie  it  contradicts  the  plain  terms  of  the 
written  instrument  sued  upon. 

Bay  T.  Blaekwell,  94  N.  C.  12;  Dr.  Shoop 
Medicine  Co.  v.  J.  A.  Mizell  *  Co.  148  N.  C. 
38«,  62  6.  £.  511;  Mudge  v.  Varner,  146 
N.  C.  149,  50  S,  B.  540;  Walker  v.  Cooper, 
150  X.  C.  131,  83  S.  E.  681;  Woodson  v. 
Beck,  151  N.  C.  146,  31  L.R.A.IN.S.t  235, 
115  B.  £.  751;  American  Gas  ft  Ventilation 
Mach.  Co.  V.  Wood.  90  Me.  6J6,  43  L.R.A. 
456.  38  Atl.  548. 

If  the  court  below  was  correct  in  ruling 
tbat  the  further  defense  aet  up  in  the  an- 
swer did  not  in  law  constitute  any  defense 
against  the  note  sued  upon,  then  it  waa  cor- 
rect in  entering:  Judgment  in  favor  of  plain- 
tifT  npon  the  pleadings,  and  thia  judgment 
should  be  affirmed. 


Western  Carolina  Bank  r.  Moore,  138  N. 
C.  632,  51  S.  E.  79;  Nortli  Carolina  Corp. 
Commission  v.  Atlantic  Coast  Line  R.  Co. 

137  N.  C.  1,  116  Am,  St.  Rep.  636,  49  S.  E. 
191;  Ward  v.  Phillips,  89  N.  C.  215. 

Allen,  J.,  delivered  the  opinion  of  the 

The  first  defense  relied  on,  that  there  waa 
a  contemporaneous  agreement  that  the  de- 
fendant would  not  be  required  to  pay  the 
note  according  to  its  terms,  and  that  the 
time  to  pay  the  principal  would  be  extend- 
ed upon  the  payment  of  interest,  cannot  be 
allowed,  beeanse  in  direct  contradiction  of 
the  written  promise  to  pay. 

In  Hilliard  v.  Newberry,  158  N.  C.  109,  6S 
8,  E.  1057,  defendant  relied  upon  an  allied 
oral  contemporaneous  agreement  extending 
the  time  of  payment  beyond  that  shown  by 
the  face  of  the  note  sued  on,  and  the  eoort 
said:  "Ae  heretofore  stated,  the  diligntion 
sued  on  .  .  .  contains,  in  addition,  a 
positive  promise  to  pay  a  definite  sum,  and 
at  a  specified  time,  and  entitles  the  plain- 
tiff to  judgment  according  to  the  tenor  of 
the  bond.  The  claim  that  there  was  a.  ron- 
temporanfoua  oral  agreement  to  the  effect 
that  the  time  could  be  further  extended  is 
in  direct  contradiction  to  the  written  stipu- 
lation of  the  agreement,  and  under  seremi 
recent  decisions  of  the  court  audi  a  poaition 
was  not  open  to  defendant.  Woodami  v. 
Beck,  151  N.  C.  145.  31  L.R.A.(N,S.)  235, 
65  S.  E.  751 :  Walker  v.  Cooper.  150  N.  C. 
129,  63  S.  E.  681;  Walker  t.  Tenten,  14B 
N.  C.  388,  62  S.  B.  510;  Mudge  v.  Varner, 
148  N.  C.  147,  59  S.  E.  540;  Western  Caro- 
lina Bank  V.  Moore,  138  N.  C.  629,  51  S.  B. 
78." 

And  in  Western  Carolina  Bank  t.  Moore, 

138  N.  C.  532,  61  S.  E.  80  r  "The  only  de- 
fense attempted  amounts  in  substance  to 
this:  That,  though  the  defendant  executed 
his  note  and  received  a  valuaMe  considera- 
tion for  same,  there  waa  an  understanding 
and  agreement  at  the  time  that  payment 
should  nev«-  be  enforced  or  demanded.  All 
the  authorities  are  agreed  that  such  a  de- 
fense is  not  open  to  the  defendant." 

See  also  to  the  same  effect  Roueseau  y. 
Call,  169  N.  C.  177,  85  S.  E.  414,  and  Bou- 
shall  T.  Stronach,  172  N.  C.  274,  90  8.  E. 
198. 

These  authorities  are  not  in  confiict  with 
Evans  v.  Freeman,  142  N.  C.  61,  64  S.  E. 
847,  and  Kemodte  v.  Wltlianie,  168  N.  C. 
475,  34  L.R.A.(N.8.)  034,  69  8.  B.  431, 
which  permit  the  proof  of  a  contempora- 
neous agreement  aa  to  th«  mode  of  payment, 
or  wiUi  many  other  eaaea  in  onr  reports  In 
which  the  contemporaneous  agreement  did 
not  contradict  the  writing. 

This  rule,  excluding  evidenoe  of  a  pai 


LR.A.1918F. 


T^le 


674 


KOKTH  CAROLINA  SUPREME  COURT. 


agreement,  has  no  application  to  a.n  agree* 
ment,  made  after  the  execution  of  the  writ' 
ing,  changEng  or  modifying  the  written 
agreement  (Brown  v.  Mitohell,  168  N.  C. 
313,  84  S.  E.  404,  Ann.  Cbb.  1917B,  933), 
and  the  Bubaequent  agreement  to  extend  the 
time  of  the  payment  of  the  principal  upon 
the  payment  of  the  intereit  upon  the  debt 
in  con  aide  rat  ion  of  the  defendant  giving 
hia  consent  for  the  payee  to  t«ke  out  inaur- 
ance  on  hia  life  aa  aecurity  for  the  debt, 
ie  therefore  a  defense  if  based  on  a  valua- 
ble consideration. 

The  questitm  of  what  constitutes  a  valua- 
ble consideration  was  considered  in  Leaks- 
ville-Spraj  Institute  v.  Mebane,  1«5  N.  C. 
644,  81  S.  E.  1020,  where  the  court  says: 

"In  0  Cyc.  312,  the  author  cites  many  au- 
thorities to  support  the  position  that  'there 
is  a  conaideratiun  if  the  promisee,  in  return 
for  the  promise,  does  anytliing  legal  which 
he  is  not  bound  to  do,  or  refrains  from 
doing  anything  which  he  has  the  right  to 
do,  whether  there  ia  any  actual  loss  or  detri- 
ment to  him,  or  actual  benefit  to  the  prom- 

"The  exchequer  chamber,  in  1875,  defined 
conside ration  aa  follows;  'A  valuable  con- 
sideration in  the  sense  of  the  law  may  con- 
sist ei tiler  in  some  right,  interest,  or  benefit 
accruing  to  the  one  party,  or  some  forbear- 
ance, detriment,  loss,  or  responsibility, 
given,  suffered,  or  undertaken  by  the  other. 
Courts  will  not  ask  whether  tlie  thing  wliich 
forms  the  consideration  does  in  fact  bene- 
fit the  promisee  or  a  third  party,  or  is  of 
any  substantial  value  to  anyone.  It  is 
enough  tiiat  something  is  promised,  done, 
forborne,  or  suffered  by  the  party  to  whom 
the  promise  is  made,  as  consideration  for 
the  promise  made  to  him.'  Anaon,  Contr, 
63.  'In  general,  a  waiver  of  any  legal  right 
at  the  request  of  another  party  is  a  sufllcient 
consideratiota  for  a  prouiine.'  Parsons, 
Contr.  444.  'Any  damage,  or  auspension, 
or  forbearance  of  right  will  be  sullicent  to 
sustain  a  promiae.'  Z  Kent,  Com.  12th  ed. 
4fl6," 


If  the  consent  of  the  defendant  was  neva- 
sary  to  the  issuing  of  the  policy  of  insur- 
ance, tlie  agreement  all^^  in  the  answer 
comes  within  the  principle  laid  down,  as  he 
has  drae  an  act  which  he  was  not  required 
to  do,  and  has  also  conferred  a  aubatantial 
benefit  on  the  creditor,  the  payee  in  the  nut». 

Was  the  consent  of  the  defendant  nerc^- 
aary  to  a  valid  policy  of  i 
question  has  not  been  presented  ii 
before  this,  and  it  will  be  of  rare 
because  usually  the  insured  must  Huhmit  tn 
a  physical  examinatioa,  but  the  authoritien 
generally  agree  that  the  consent  of  the  in- 
sured is  necessary, 

"It  is  held  to  be  contrary  to  public  policj 
to  insure  the  life  of  a  person  who  has  not 
consented  to  the  issuance  of  a  policy."  11 
Mod.   Am,   Law,   14S. 

"Except  perhaps  in  the  case  ol  an  infsnl. 
it  is  a  general  rule  that  a  policy  of  life  in- 
surance taken  out  without  the  knowledge  or 
consent  of  the  insured  person  is  unenforce- 
able, though  it  is  frequently  the  ease  tlist 
such  a  policy  is  enforced,  no  question  beint; 
raised."    14  R.  C.  L.  889. 

"It  is  against  public  policy  to  atlou'  one 
person  to  have  insurance  on  the  life  of  an- 
other without  the  knowledge  of  the  latter. 
Indeed,  it  is  sometimi-g  made  a  felony  to 
take  out  insurance  on  the  life  of  unother 
withont  his  knowledge."    26  Cyc  ISt. 

See  also  to  the  same  effect  Vance,  Ins. 
145;  Rombach  v.  Peidmont  &  A.  L.  Ins,  Co. 
36  Ia.  Ann,  233,  48  Am.  Rep.  239. 

The  principle  has  been  adapted  to  pre- 
vent speculation  in  human  life,  the  consent 
of  the  insured  being  regarded  as  a  saf^uard 
against  excessive  insurance  on  the  life  of 
tlie  debtor,  which  might  cause  the  creditor 
to  be  more  interested  in  his  death  than  in 
the  continuance  of  his  life. 

We  therefore  conclude  that  there  was  er- 
ror in  rendering  judgment  upon  the  plead- 
ingH  in  favor  of  the  plaintiff. 

Reversed. 


Annotation— Conient  of  the  penon  i^oae  life  b  nutired  at  m  conditioii 
of  inaurance  thereon. 

This  note  is  supplementary  to  the 
note  to  Martin  v.  McAlJistcr,  56  L.E.A, 
585,  where  the  early  cases  upon  the 
above  question  are  covered- 

As  to  illeftality  of  policy  for  lack  of 
insurable  interest,  as  affecting  right  to 
recover  back  premiunis  paid,  see  note  to 
Security  Mut.  L.  Ins.  Co.  v.  Little,  L.E.A. 
1917A,  477. 

It  will  be  noted  that  in  Acmb  Mfq.  Co, 
V.  McCOfiuiCK,  ante,  673,  it  was  held  that 
I..R.A.1»18F. 


consent  by  the  insured  was  e 
a  valid  policy  on  his  life  issued  to  his 
creditor  as  security  for  a  debt,  and  lliaf 
the  giving  of  such  consent  was  therefore 
a  sufficient  consideration  for  the  exten- 
sion of  time  for  the  payment  of  the  debt- 
It  appears  from  the  prior  note  that. 
although  there  were  then  some  dicta  tli!\t 
a  policy  taken  on  the  life  of  an  adult, 
under  circumstances  the  same  as  those  in 
AcuB  Mqf.  Co.  v.  McCormice,  might  be 
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Talid  without  the  eonsent  of  the  debtor, 
there  was  no  explicit  authority  to  that 
effect,  and  it  was  there  Btated  thiit  the 
only  class  of  cases  in  which  there 
clear  authority  iu  favor  of  the  validity 
of  insurance  on  the  life  of  a  person 
whose  consent  was  not  given  was  that  of 
infant  insurance.  The  only  cases  decid- 
ed since  the  writing  of  that  note  have 
dealt  with  the  right  to  recover  premiums 
paid  where  policies  had  been  issued  on 
the  lives  of  adults  without  their  consent; 
and  they,  like  the  cases  of  the  same  class 
cited  iu  the  earlier  note,  apparently  pro- 
«eed  upon  the  assumption  that  there 
could  h«  no  recovery  upon  the  policy 
snch  a  case.  In  some  of  these  cas 
however,  there  was  an  express  provision 
in  the  policy  requiring  the  consent  of  thi 
insured. 

It  is  stated  in  the  prior  note  that  the 
weight  of  authority  seems  to  he  than  an 
innoceot  party,  who  is  persuaded  by  the 
fraudulent  misrepresentations  of  an 
sursnee  agent  to  take  a  policy  on 
life  of  another  without  the  knowledge  of 
the  latter,  contrary  to  the  rules  of  the 
company  rendering  such  a  policy  void, 
may  recover  such  premium  from  the  in- 
soraoce  company,  on  diseovery  that  the 
policy  is  void.  A  like  result  has  been 
reached  in  later  eases. 

Thus,  it  has  been  held  that  where  one 
who  was  innocent  'of  any  intentional 
wrong  was  induced  by  the  insurance 
^^ent  to  take  a  policy  on  her  husband's 
life  without  his  knowledge  or  consent, 
contrary  to  the  rulee  of  the  company, 
she  had  the  right  when  she  discovered 
ihe  fraud  to  rescind  the  contract  and  re- 
cover the  premiums  paid.  Metropolitan 
L.  Ins.  Co.  V.  AemuB  (1904)  25  Ky.  L. 
Eep.  1550,  78  S.  W.  204. 

And  in  Metropolitan  L.  Ins.  Co.  v. 
Felix  (1905)  73  Ohio  St.  46,  75  N.  E.  941, 
4  Ann.  Cas.  121,  where  the  rules  and  r^- 
nlations  of  the  insnter  provided  that  no 
policy  should  be  binding  upon  the  in- 
rarer  unless  the  person  whose  life  was 
insured  should  consent  to  the  insurance 
■ad  be  examined  by  a  physician,  and  re- 
quired applications  upon  the  life  of  a 
husband  to  be  signed  by  hint,  notwith- 
standing the  insurer's  allegation  that  it 
liad  treated  as  valid  a  policy  which  had 
been  obtained  by  an  inauranc*  agent  for 
a  wife  on  the  life  of  her  husband  with- 
out his  Iviowledge  or  consent,  upon  the 
agent's  representation  that  bis  signature 
and  consent  were  unnecessary,  and  the 
further  allegation  that  it  was  willing  to 
earry  out  the  policy,— it  was  held  that  a 
contract,  against  which  the  insurer 
might  interpose  a  valid  defense,  did  not 
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exist,  and  that  the  wife  might  recover 
the  premiums,  which  she  had  paid,  with- 
out knowledge  of  the  facts  rendering  the 
policy  invalid. 

And  in  Delonehe  v.  Metropolitan  L, 
Ins.  Co.  (1899)  G9  N.  H.  587,  45  Atl.  414, 
where  an  ignorant  person  was  induced 
by  an  insurance  agent's  fraud  to  procure 
policies  upon  the  life  of  her  husband 
without  his  knowledge,  and  the  policies 
were  void  by  the  express  terms  ot  one  of 
the  company's  by-laws,  it  was  held  that 
the  insurer  was  bound  by  their  agent's 
knowledge  of  the  situation,  and  that  the 
policies  were  valid  contracts  against  it, 
but  that  the  person  induced  to  take  the- 
policies  were  not  bound  to  continue  them 
after  discovering  the  fraud,  and  mighv 
rescind  them  and  recover  the  amount  of 
the  premiums  paid,  less  the  value  of  the 
insurance  enjoyed  during  the  continu- 
ance of  the  policies. 

In  Mahoney  v.  Metropolitan  K  Ins. 
Co.  (1910)  80  N.  J.  L.  136,  76  Atl.  458, 
where  policies  were  obtained  by  a  wife 
on  the  life  of  her  husband  without  his 
knowledge  or  signature  to  the  applica- 
tion, and  by  the  rules  of  the  company, 
which  could  not  be  varied  by  the  agent's 
acta,  policies  were  void  unless  the  hus- 
band's consent  and  signature  were  oh- 
tained,  and  it  appeared  that,  although 
the  husband  had  paid  some  of  the  pre- 
miums, he  had  done  so  under  a  belief  that 
the  policies  were  on  his  wife's  life,  it  was 
held  that  the  policies  were  void  from 
their  inception,  and  that  the  husband, 
upon  learning  of  the  facts,  might  repu- 
diate the  policies  and  recover  the  pram- 

And  in  a  Kentucky  case,  relying  on 
the  earlier  Kentucky  decisions,  cited  in 
the  former  note,  it  was  held  that  poli- 
cies taken  upon  the  life  of  one  without 
his  knowledge  or  consent  are  void,  but 
that  one  who  in  good  faith  paid  pre- 

ms  upon  them  might  recover  the  pre- 
miums so  paid.  QrifBn  v.  Equitable 
Assur.  Soc.  (1905)  119  Ky.  856,  84  8. 
W.  1164, 

And  in  American  Mut.  L.  Ins.  Co.  t. 
Bertram  (1904)  163  Ind.  51,  64  L.E.A. 
935,  70  N.  E.  258,  a  policy  procured  by 
one  on  the  life  of  another,  without  the 
knowledge  or  consent  of  the  latter,  and 
without  any  insurable  interest  in  her 
life,  was  held  void  from  its  inception, 
but  it  was  held  that  one  who,  without 
knowledge  of  the  facts,  look  an  assign- 
ment of  the  policy  and   paid  the  pre- 

ns  in  reliance  upon  the  assurance  of 
the  agent  of  the  insurer,  which  was  con- 
firmed by  its  vice  president,  that  the 
policy   was    valid    and    the    aaoignment 
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good,  mi^ht  recover  back  the  premiuma 
pMd,  it  Wing  held  that  the  parties  to 
ihe  asbignment  were  not  in  pari  delicto, 
and  that  the  insurer  ought  cot  in  ^ood 
eonseienre  to  retain  the  moneys  paid. 

In  Mailboit  v.  Metropolitan  L.  Ins.  Co. 
(1895)  bT  Me.  374,  47  Am.  St.  Rep.  336, 
32  AtL  9S9,  where  a  husband  was  in- 
duced by  the  insurance  agent  to  take  a 
policy  on  the  life  of  hia  wife  by  repre- 
sentations that  the  wife  nfcd  not  sign 
the  application,  or  know  of  or  conaent  to 
it,  and  that  she  need  not  he  eianjinei]  hy 
a  physician,  and  the  agent  filled  out  an 
application,  signed  it,  and  forwarded  to 
the  company,  what  purported  to  be  a  cer- 
tificate of  medical  e:(amiiintion  of  the 
wife,  signed  by  a  physician  of  the  com- 
pany, althongh  the  wife  was  not  exam- 
ined,—it  was  held  that  the  effect  of  the 
agent's  acts  was  merely  to  render  the 
jtolicy  issued  voidable,  and  not  void,  and 
that,  as  the  insurer  had  treated  the  pol- 
icy as  a  valid  one,  and  had  never  at- 
tempted to  take  advantage  of  the  agent's 


fraud,  and  ae  the  representations  were 

as  to  facts  of  interest  to  the  insurer 
alone,  the  husband  could  not  treat  the 
policy  as  void,  and  maintain  an  action 
for  the  recovery  of  the  premiuma  paid 
by  him;  and  this  was  held  although 
there  seems  to  have  been  a  provision 
that  any  policy  issued  upon  the  life  of 
a  wife  for  the  benefit  of  her  husband 
without  her  knowledge  and  consent 
should  be  null  and  void,  the  theory  be- 
ing that  upon  the  facta  the  contract  was 
not  void,  but  voidable,  and  that,  the  risk 
having  attached,  no  recovery  of  pre- 
miums paid  could  be  had. 

In  Work  V.  American  Mut.  L.  Ins.  Co. 
(1903)  31  Ind.  App.  153,  G7  N.  E.  458,  it 
was  held  that  one  who  knowingly  se- 
cured policies  upon  the  lives  of  other 
persons  without  their  consent,  could  not 
recover  the  premiums  paid  thereon,  al- 
though the  insurer  knew  all  of  the  facta, 
the  making  of  such  a  contract  being 
against  public  policy,  and  a  statute  for- 
bidding it.  J.  T.  W. 


E.  E.  DHACH,  Plff.  in  Err., 
CHARLES  H.  LECKEXBY,  aa  SUte  Audi- 


(—  Colo.  — ,  172  Pae.  424.) 

Officer  —  de  facto  —  right  to  Balsry. 

A  de  facto  officer  cannot  compel  the  pub- 
lic to  pay  him  for  services  rendered  tis  auch, 
after  another  Iibb  lieen  judicially  declared 
to  be  the  lie  jure  incumbent  at  the  otKce, 
regBrUleua  of  (he  good  feitli  of  the  claimant 
ill  iiorCorming  the  duties. 
l-fir  other  casta,  see   Offirera,   III.   in  Dig. 

I-5S  X.  8. 

I  Scott,  JJ., 


(April  1,  ISIS.) 

ERROR  to  the  District  Court  tor  the 
City  and  County  of  Denver  t«  review 
a  decree  in  favor  of  defuidauta  in  a  manda- 
niua  proceeding  brought  to  compel  the  state 
auditor  to  iasue  warrants  for  salary  earned 
liy  petitioner  while  acting  as  state  bank 
connuisBiooer.      Aliirmeil. 

Ihc  (acts  are  »tated  in  the  opinion. 

Xote.  —  Aa  to  right  of  de  facto  officer  to 
salary  of  office,  see  annotation  following 
this  case,  poet,  087,  and  references  Uierein 
to  annotations  on  related  questions. 


MeMrs.  Barnett  A  Campbell,  for  plain- 
tilTin  error: 

A  de  facto  officer  who  waa  In  the  actual 
poMession  of  the  office,  holding  by  virtue 
of  a  legal  appointment  or  election,  and  dia- 
charging  the  duties  of  his  office  honeaUy 
and  in  good  faith,  believing  that  he  had  a 
legal  right  to  hold,  ia  entitled  to  the  salary 
of  the  office,  aa  againat  another  claimant 
who  afterwards  ia  declared  in  a  quo 
warranto  proceeding    to  be  the    officer  de 

Throop,  Pub.  OIT.  g  443;  Conner  v.  New 
York,  5  N.  Y.  285;  Board  of  Auditora  v. 
Benoit,  20  Mich.  170,  4  Am.  Rep.  382; 
Smith  v.  New  York,  37  N.  Y.  518;  Jayoe 
V.  Drorbaugh.  63  Iowa.  711,  17  N.  W.  433; 
Stuhr  v.  Cnrran,  44  N.  J.  L.  IBl,  43  i 
Rep.  363;  Erwin  v.  Jersey  City,  60  N.  J.  U 
141,  64  Am.  Bt.  Rep.  584,  37  Atl.  732 
Dill.  Mun,  Corp.  Gtli  ed.  g  429;  McAfee  « 
Russell,  2fl  Miss.  84;  Henderson  v.  Glynn, 
2  Cola.  App.  303,  30  Pac  265;  Terhune  v 
New  York.  88  N.  Y-  251,  42  Am.  Rep.  248 
£3  Paso  County  v.  Kolide,  41  Colo.  268 
16  L.R,A.<N.S,)  7»4,  124  Am.  St.  Rep. 
134,  96  Pac.  551;  Thompson  t.  Denver 
Connty.  61  Colo.  470,  168  Pac.  309,  Ann. 
Caa.   191SB,  S16. 

When  an  office  is  aboliahed  the  otBcer 
goes  with  it,  and  hia  righta  are  terminated. 

Norton  v.  Shelby  County  118  U.  S.  425, 
30  L.  ed.  176.  0  Bup.  Ct.  Rep.  1121;  People 
V.  Toal,  8S  Cal.  338,  24  Pae.  603;  Buck  v. 
Eureka,  100  Cal.  1104,  3D  L.R.A.  409.  42 
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Pac.  243;  Re  Hinkle,  31  K«n.  712,  3  Pac. 

McaBTB.  Mel  via  C.  dons,  Frank  A. 
Kemp,    Jr.,   and   Harold   H.    Uealy,    for 

ilefeuilaDt  in  error  McFuraon: 

Urach,  the  de  Sa,<:to  ulfiter,  ia  not  en- 
titldl  to  recover  tlie  salary  in  question. 

I'eople  ex  rel.  Morton  v.  XieioaD,  ^0 
ISurli.  11)3;  Matthews  v.  Copiah  County,  33 
Mixs.  715,  24  Am.  Rep.  713;  DoUiver  v. 
I'lrks.  130  Mass.  4U9;  Fhelon  v.  Granville, 
140  Ma£B.  388,  6  N.  E.  2eU;  Sheridan  v. 
.>L  Louia,  183  Mo.  2u,  81  S.  W.  1082,  2 
.inn.  Caa.  480;  People  v.  Potter,  03  Cat. 
1:27;  Eubank  v.  Montgomery  County,  127 
Ky.  20J.  128  Am.  St.  Hep.  340,  105  S.  W. 
418,  10  Ann.  Caa.  483;  Gartield  Twp.  v. 
(.rocker,  03  Kan.  212,  U5  Pac.  273;  SUtc 
ei  rel.  Egan  v.  Kchram,  82  Minn.  420,  Sd 
X.  W.  153;  Meagher  v.  Storey  County,  5 
-Ver.  244;  O'Brien  v.  St.  Paul,  72  Minn. 
i56,  75  S.  VV.  375;  Vickaburg  v.  Groome, 
—  Mies.  — ,  24  So.  300;  Stephens  v.  Camp- 
In^tl,  07  Ark.  484,  55  S.  W.  850;   McCue  v. 

,  U'apello   County,   50   Iowa,    0U8,    41     Am. 

'  Rep.  134,  10  N.  W.  248. 

The  de  jure  oflicer  ia  entitled  to  receive 
and  collect  the  salary  regardless  of  nbetlier 
he  is   permitted  to    perform    the  duties  of 

Cougiilin  V.  McElroy,  74  Conn.  3i>7,  92 
Am.  St.  Rep.  224,  60  Atl.  1025;  Kreitz  v. 
Uehroaiimeyer,  14»  111.  41)0.  24  L.K.A.  50, 
M  X.  E.  1)83^  Dolan  v.  Xew  Vork,  08  N. 
V.  274,  23  Am.  Rep.  108;  Comstock  v. 
Grand  Bapids,  40  Mich.  307;  Whitaker  v. 
Topek»,  9  Kan.  App.  213,  50  Pac.  608; 
.-i:utt  V.  Crump,  100  Midi.  288,  58  Am. 
St.  Hep.  478,  04  N.  \V.  1;  Fvljiaa  v.  Brown 
Lounty,  8  S.  D.  834,  62  n'.  \V.  »e2;  -Mc. 
W-anv  V.  Xew  Vork,  80  X.  Y.  185,  36  Am. 
Krp. 'eOD;  Andrews  v.  Portland,  7B  Me. 
4fl0,  10  Am.  St.  Rep.  2S0,  10  Atl.  458; 
Tanner  v.  Edwards,  31  Utah,  80,  120  Am. 
at.  Rep.  DIB,  80  Pae.  705.  10  Ann.  Cas, 
lUOl;  Kendall  v.  Raybauld,  13  Utah,  220, 
44  Pac.  1034;  State  ex  reJ.  Worrell  v.  Carr, 
12»  Ind.  44,  13  L.R.A,  177,  28  Am.  St.  Rep. 
163,  28  X.  E.  88 ;  Morris  v.  I'eople,  8  Colo. 
App.  375,  40  Pac.  001;  Cliurcli  v.  Mullins, 
10  Colo.  App.  318,  50  Pac.  1054;  Arnold 
V.  Hilta,  al  Colo.  8,  15()  Pac.  316. 

Bajley,   J.,  delivered  t]>e  opinion  of  the 

The  action  was  in  maudamu: 
Urach  to  compel  the  state  audit 
varranta  for  salary  earned  while  acting  as 
^Iate  bank  commissioner.  In  responHe  to 
the  alternative  writ  the  auditor  lilrd  an 
interpleader  wJiich  set  out  that  one  .Mc- 
Ferson  claimed  to  be  the  de  jure  bank 
commiasioner  for  the  period  in  questioi) 
and  entitled  to  the  salary,  and  prayed  that 
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he  be  brouglit   in   in   order   that  the  court 
might   determine   to    uhom    the    warrants 

aliould  issue,  aud  he  was  accordingly  made 
a  party. 

In  hia  answer  to  the  alternative  writ 
McFerson  set  up  a  Qnal  judgment  in  quo 
warranto  which  declared  him  to  be  tlie  de 
jure  bank  commissioner,  and  to  have  been 
such  officer  from  May  0th,  1915,  to  July 
5th,  1918,  the  time  for  which  petitioner 
demanded  pay,  and  during  which  period 
Drach  was  held  diseutitlui  to  the  office. 
The  court  entered  judgment  against  Drach, 
and  the  auditor  was  directed  to  iasue  war- 
rants for  the  salary  during  the  period  in 
question  to  McFerson.  This  decree  is  here 
for  review  on  error.  In  the  opinion  the 
parties  will   be  designated  as   in   the  trial 

It  will  be  necessary  to  consider  only 
those  atsignmente  which  relate  to  the  right 
of  Drach  as  de  facto  bank  commissioner  to 
recover  salary.  The  question  ia  whether  a 
de  facto  officer  who  performs  the  duties  of 
an  oOice  to  which  there  is  a  judicially 
ascertained  de  jure  claimant,  can,  after 
surrender  of  the  position  to  such  officer, 
recover  salary. 

it  is  urged  that  there  is  no  property 
right  in  a  public  office;  that  it  is  not  a 
franchise,  and  that  the  one  who  performs 
the  duties  is  laititled  to  the  pay.  Cases 
holding  that  the  salary  of  an  officer  may 
be  increased  or  reduced  at  the  will  of  the 
legislature,  or  that,  in  the  absence  of  con- 
stitutioual  inhibition,  it  may  lawfully 
abolish  an  office,  or  that  the  salary  is 
deemed  an  equivaleot  for  the  services  rend- 
ered, or  that  a  person  is  not  entitled  to 
the  aalary  unless  lie  both  hold  and  dii- 
cUarge.  the  duties  of  the  office,  are  citeil  in 
support  of  the  claim  of  petitioner.  Tlic:.. 
principles  may  be  conceded  to  be  correct 
but  they  have  not  the  remotest  application 
to  til  is  case. 

Heudersou  v.  Glynn,  2  Colo.  App.  303, 
30  Pac.  205;  El  Paao  County  v.  Robde,  41 
Colo.  258,  10  L.R.A.(X.S.I  704,  124  Am. 
St.  Itcp.  J34,  05  Pac.  551;  and  Thompson 
V.  Denver.  01  Colo.  470,  158  Pac.  309,  Ann. 
Cas.  191811.  915,  hold  that  payment  to  a 
de  facto  officer  is  a  defense  to  the  state  in 
an  action  by  the  de  jure  officer  to  recover 
the  aalaiy.  from  this  xuund  doctrine  pe- 
tiliuncr  atlempts  to  cxliact  the  premises 
tliut,  because  he  might  have  cuDipelled  pay- 
ment of  his  salary  while  performing  the 
duties  of  the  ollice,  he  may,  after  the  de 
jure  officer  ban  been  ditciosed  by  court  de- 
cree, still  enforce  bis  cisim  aKainH  the 
state.  It  is  true,  as  urged  by  petitioner, 
that  such  payment  to  him  wliile  be  oc- 
cupied the  office  would  have  barred  Mc- 
Ferson  from   recovery   from  tiie   state,   but   . 
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lie,  however,  ignores  the  proposition  that 
McFerson,  after  having  be«n  declared  tlic 
de  jure  officer,  could  have  maintained  sn 
iiction  against  the  de  fdfto  otFicer  for  the 
emo lumen ts  of  the  oHice  even  though  the 
latter  had  discharged  Uie  diitiex  attached 
to  the  place.  Drach,  while  Berving,  might 
have  eoDi|)elled  payment  to  him,  Dot  because 
the  salary  attadiea  to  the  peri^on  who  per- 
fornta  the  service,  but  because,  as  matter  of 
sound  public  policy,  the  bwsineBs  of  tlie  state 
most  go  forward  in  an  orderly  manner,  and 
the  question  of  the  right  to  the  office  not 
having  been  determined,  the  de  facto  flfli- 
cer,  in  the  interest  of  the  public,  and  be- 
cause the  question  of  title  to  the  office 
cannot  be  determined  in  mandamus,  is  per- 
mitted to  perform  the  service  and  get  the 
salary.  But  when  the  de  jure  oHicer  has 
l)een  ascertained,  the  de  facto  incumbent 
must  respond  to  him  for  such  xalary. 
That  the  de  jure  officer  can  compel  such 
repayment  is  almost  unanimously  hejd. 
The  only  well  considered  case  which  we 
have  been  able  to  find,  holding  otherwise, 
is  (ituhr   V.   Citrran,   44   N.   J.   L.   181,   43 

In  Eubank  v.  Montgomery  County,  127 
Ky.  261,  128  Am.  St.  Rep.  340,  105  S.  \V. 
418.  le  Ann.  ('as.  484,  it  is  said  in  dis- 
funsing  the  rights  of  a  de  facto  oHlcer  to 
salary:  "We  are  satisHed  that  in  the  case 
at  bar  Eubank  was  standing  on  his  legal 
rights  with  notice  that  his  right  was  dis- 
puted, and  that  he  took  the  risk  of  hia 
right  being  upheld.  A  man  cannot  be  al- 
lowed to  hold  onto  an  office  to  which  he 
is  not  entitled  when  he  knows  hia  right 
to 'the  office  is  denied  and  then  claim  com- 
pensation for  his  services  after  it  is  held 
that  he  had  no  right  to  the  offioe.  By  hold- 
ing onto  the  office  under  ?ucli  circumstances 
lie  takes  the  risk  of  his  right  beinj;  estab- 
lished. .  .  .  We  have  held  tliat  he 
could  not  be  punished  for  usurpation  of 
office,  and,  if  we  should  non  adjudge  him 
entitled  to  the  emoluments  of  the  office, 
he  would  be  in  the  same  status  aa  if  he 
had  been  adjudged  the  office.  It  is  a  sound 
ruTe  of  public  policy  that  those  who  hold 
public  offices  without  right  are  not  entitled 
to  the  emoluments  of  the  office.  Tlieir  sets 
are  valid  aa  to  third  persons  for  the  pro- 
lection  of  the  public,  but  they  are  invalid 
as  to  themselves.  ...  If  their  acts  are 
invalid  as  to  themselvcEi,  they  cannot  be 
adjudged  compenimtion  from  the  public  for 
these  acts." 

In  United  States  use  of  Crawford  v.  Ad- 
dison, 6  Wall.  201.  18  L.  ed.  910,  the 
court  passed  upon  the  refusal  to  give  an 
instruction  to  the  effect  thst.  if  the  jury 
should  find  that  the  de  facto  incumbent  of 
an   office  had   received   the   salary   thereof, 
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the  de  jure  officer  was  entitled  to  rccuvrr 
from  him  that  amount  with  interest,  pro- 
viding the  jury  also  found  the  de  jure 
officer  was  ready  and  willing  to  dieeharge 
the  duties  and  was  prevented  only  by  th* 
interference  of  the  de  facto  incumbent. 
This  instruction  was  declared  to  correitiv 
state  the  law,  and  its  refusal  was  adjudgril 
reversible  error. 

In  People  ex  rel.  Morton  v.  Tie- 
man,  30  Barb.  193.  it  >e  said  it 
pa^e  IT) :  "The  salary  and  fees  are 
incident  to  the  title,  and  not  to  llit 
usurpation  and  colorable  possession  of  ac 
office.  An  officer  de  facto  may  be  prolereii 
in  the  performance  of  acts  done  in  paA 
faifh  in  the  discharge  of  the  duties  of  an 
office  under  color  of  right,  and  third  per. 
sons  will  not  be  permitted  to  question  the 
validity  of  his  acts  by  impeaching  his  title 
to  the  office.  Public  interests  require  t!inl 
the  acts  of  public  officers  who  are  »uch 
de  facto  should  be  respected  and  held  valid 
as  to  third  persons,  who  have  an  interwt 
in  them,  and  as  concerns  the  pnblii'.  in 
order  to  prevent  a,  failure  of  justice.  ^ 
Kent,  Com.  205.  It  does  not  follow  thul 
a  right  can  be  asserted  and  enforceil  un 
behalf  of  one  who  acts  merely  under  color 
of  office  without  legal  authority,  as  if  he 
were  an  officer  de  jure.  When  an  individual 
elainia  by  action  the  office,  or  the  incident? 
to  tlie  office,  he  can  only  recover  upon  proof 
of  title.  Possession  under  color  of  right 
may  well  serve  as  a  shield  for  defense,  but 
cannot,  as  against  the  public,  be  converted 
into  a  weapon  of  attack,  to  secure  the 
fruits  of  the  usurpation  and  the  incidenli 
of  the  office." 

•Speaking  to  the  same  question  the  »*■ 
preme  court  of  West  Virginia  in  Bier  v. 
Gorrell,  30  W.  Va.  95,  at  page  97,  8  Am. 
Kt.  Hep.  17,  3  S.  E.  32,  said:  "It  seems  to 
be  well  settled  that  a  de  jure  officer  who 
has  been  kept  out  of  his  office  by  the  in- 
trusion of  another  person  may  by  action 
recover  from  such  person  for  the  injurr 
sustained  by  him,  and  that  in  such  action 
the  lawful  perquisites  which  the  plaintiff 
would  have  received  if  he  had  exercised 
the  oHice  are  the  proper  measure  of  hii 
recovery.  ...  It  seems  to  be  a  princi- 
ple of  natural  juntice,  aa  well  as  law,  ihtt 
where  one  person  has  injured  another,  or 
received  the  compensation  which  in  equity 
and  good  conscience  belongs  to  another.  )i« 
may  be  required  by  action  to  account  ta 
such  other  for  the  injury  done  him.  I" 
like  manner  will  an  intruder  in  office  be 
reijuired  to  account  to  the  legal  officer  fcr 
injury  done  by  the  intrusion.  The  l^>' 
right  to  an  office  confers  the  right  to  re- 
ceive and  appropriate  the  fees  and  ff- 
quisites  )q;ally  incident  thereto.    When  saA 
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gflictr  performs  the.  duties  of  hia  o(9ce,  he 
maj  demand  and  receive  the  compensation 
therefor  allowed  by  law,  and  he  is  as  fuliy 
entitled  to  such  coinpensation  as  he  would 
lie  in  any  other  case  entitled  to  pay  for 
■ikill  and  and  labor  done  for  aiiof 
liis  request.  The  legal  fees  and  einoli 
of  an  office  are  a  part  thereof,  and  belong 
to  the  rightful  ineumbent;  and,  where  a 
perBon  receives  such  fees  and  cmolumentH 
on  the  pretense  of  title  to  the  offlce,  the 
de  jure  officer  may  recover  the  profits  of 
the  office  from  him  by  an  action  of  asaump- 
>it  tor  money  had  and  received  to  his  use. 
.  .  .  Where  the  office  ia  one  with  a  fixed 
'alary  attached  to  it,  the  officer  will  be 
entitled  to  recover  the  entire  offirial  salary, 
"ithout  any  deduction  for  the  services  of 
the  incumbent,  or  for  what-  he  may  have 
earned  himself  while  ousted." 

In  diseuBBing-  the  right  of  a  de  facto  offi- 
cer to  compel  payment  by  the  state  of  his 
i-laim  for  serTicea  while  wrongfully  in  office, 
the  court  in  Matthews  v.  Copiah  County, 
.-.;t  Miss,  715,  24  Am.  Rep.  715,  said:  "The 
question  at  issue  here  is  whether  he  can 
ii-isert  against  the  state,  or  against  a  coun- 
ty, witich  is  the  constituent  part  of  a  state, 
a  demnnd  for  official  fees  which  he  claims 
lo  have  earned  by  a  violation  of  her  con- 
stitution. If  he  can  do  so,  there  is  an  end 
at  once  of  all  distinctions  between  a  de  jure 
iind  a  de  facto  officer,  since  it  is  imposaiblc 
to  perceive  how  the  latter,  while  undis- 
turbed by  quo  warranto,  occupies  a  posi- 
tion at  all  inferior  to  the  former.  The 
41'ls  of  both  are  alike  valid,  both  would  be 
alike  protected  from  the  assaults  of  private 
persons,  and  each  would  have  an  equal 
i-laJm  upon  the  state  for  compensation. 
^uch  a  construction  of  the  law  would  be 
a  direct  encouragement  to  usurpation  of 
I'fliep.  Tlie  intruder  or  the  incumbent 
wrongfully  holding  over  would  be  liable,  in- 
ileed,  to  be  ejected  at  the  end  of  a  long 
and  costly  litigation,  but  in  the  mean- 
time he  would  have  grown  rich  by  the  fees 
and  salaries  which  he  would  have  extorted 
from  the  state,  whose  laws  be  had  violated 
in  holding  the  position." 

The  principle  that  the  emoluments  of  the 
office  belong  to  the  de  jure  officer  ia  asserted 
and  approved  in  Goughiin  v.  JIcElroy,  74 
Conn.  387,  92  Am.  St.  Rep.  224,  50  Atl. 
1025;  "The  courts  of  this  country  that 
liave  had  occasion  to  pass  upon  this  last 
question  have  almost  unanimously  an- 
swered it  in  the  affirmative.  That,  in  cases 
like  the  present,  the  legal  right  to  the 
oOiee  carries  with  it  the  right  to  the  salary 
and  emoluments  thereof,  that  the  salary 
follows  the  office,  and  that  the  de  facto 
officer,  though  he  performs  the  duties  of 
the  office,  has  no  legal  right  to  the  emolu- 

L,RA.10]8F. 


mentn  thereof,  are  propositions  so  gener- 
ally held  by  the  courts  as  to  make  the 
citations  of  authorities  in  support  of  them 
almost  snperHuouB.  Nearly  all,  if  not  all. 
(  cases  hereinbefore  cited  tipon  both  views  as 
to  the  liability  of  the  city,  hold  that  the 
de  facto  officer,  for  fees  and  emoluments 
of  the  office  received  by  him,  ia  liable  at 
common  law  to  the  officer  de  jure.  So  far 
as  we  are  aware  the  only  well-conaidered 
case  taking  a  contrary  view  of  the  law  is 
that  of  Stuhr  v.  Curran,  44  N.  J.  L.  181. 
IBfl,  43  Am.  Rep.  353,  and  that  was  decided 
by  a  divided  court  standing  seven  to  live. 
We  think  the  able  dissenting  opinion  of 
Chief  Justice  Beasley  in  that  case  shows 
conclusively  that  at  common  law,  in  a  case 
like  the  present,  the  de  jure  officer  is  en- 
titled to  recover  from  the  de  facto  officer. 
Another  well-con  aide  red  case  directly  in 
point  in  favor  of  this  view  is  that  of 
Kreitz  v.  Behrensmeyer,  J40  111-  466,  24 
T..R.A.  59,  38  N.  E.  983.  .  .  .  That  this 
law  wi}I  at  times  operate  harshly  against 
the  de  facto  officer  and  that  it  will  so  oper- 
ate in  the  case  at  bar,  must  be  conceded: 
and  fhe  seeming  injustice  of  it  is  forcibly 
stated  in  the  majority  opinion  of  the  New 
.lersey  court  iK'fore  cited;  but  the  courts 
must  enforce  the  law  as  it  is,  and  not  the 
taw  as  they  think  it  ought  to  be.  If  the 
law  requires  to  be  changed,  that  must  be 
left  to  the  legislature." 

Speaking  to  the  same  question,  Throop  on 
Public  Officers,  at  8  fl.-iB,  says:  "It  is  rec- 
ognized in  several  of  the  cases  hereinbefore 
cited,  and  directly  in  those  contained  in 
the  note,  which  hold  that,  where  an  officer 
claims  any  right  by  virtue  of  his  office, 
he  must  show  that  he  is  an  officer  de  jure 
as  well  as  officer  de  facto.  .  .  .  Thus,  as 
was  said  by  a  learned  chief  judge  of  the 
court  of  appeals  of  New  York;  Where  a 
person  sets  up  a  title  to  property  by  virtue 
of  an  office,  and  comes  Into  court  to  recover 
it,  he  must  show  an  unqueutionable  right. 
It  is  not  enough  that  he  is  an  officer  de 
facto,  that  he  merely  acta  in  the  office;  but 
he  must  be  an  offif.tr  de  jure,  and  have  a 
right  to  act." 

And  ot  S  Bfll ;  "A  person  who  sues  to 
recover  from  a  municipality  or  other  pub- 
lic, body,  the  salary  or  other  emoluments  at- 
tached to  an  office  which  be  claims  to  hold,  iir 
sues  a  private  person  to  recover  fees  allowed 
by  law  for  official  services,  must,  if  his 
right  to  the  salary,  fees,  or  other  emolu- 
ments is  put  in  isHue,  show  not  only  that 
he  haa  acted  as  such  officer,  but  also  that 
he  did  so  as  an  officer  de  jure.'' 

And  Mechem  on  Public  Officers,  g  331. 
states  this:  "But  while  the  acta  of  the  dc 
facto  officer  are  thus  valid  as  to  third  per- 
sons, he  cannot  himself  acquire  rights  basril 
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upon  his  defective  title.  It  it  nell  settled, 
iLpreforo,  tliat  he  cannot  maintain  an  ac- 
liou  to  recover  th«  salary,  fees,  or  otlier 
tomppn  sat  ions  attached  to  the   office." 

The  I'iglits  and  duties  of  dc  facto  officers 
are  discussed  in  2!l  Cyc.  13113,  an  folb^vit: 
"Ab  the  rule  regarding  de  facto  officers  has 
l»een  adopted  merely  with  the  idea  of  pro- 
tecting the  public,  the  de  facto  olEccr  is 
nut  pcrmitlcd  to  licneflt  personally  from 
.vhttt  is  legally  p  usurpation  of  the 
.iint'e.  He  thus  has  no  claim  to  the  emolu- 
ments of  the  office.  As  a  neceaaary  conse- 
(jucnce  the  de  facto  officer  ia  liable  to  the 
<lc  jure  officer  for  the  emoluments  of  the  of- 
fice obtained  during  the  time  he  has  wrong- 
fully occupied  the  office." 

HendetBoii  v.  Glynn,  2  Colo.  App.  303, 
30  Pac.  265;  El  Paso  County  v.  Rohde,  41 
Co!o.  258,  m  I-.R.A.(N.S.)  T94,  124  Am. 
.St.  Rep.  134,  B5  Pac.  551,  and  Thompson 
V.  Denver,  fll  Colo.  470,  158  Pac.  300,  Ann. 
Can.  1918B,  B15,  are  cited  by  petitioner  in 
support  of  his  claim.  These  cases  are  not 
in  point.  They  hold  only  that  payment 
hy  the  state  of  the  talary  to  a  de  facto  olfi- 
rer  is  a  defense  in  a  suit  hy  the  de  jure 
officer  to  ret-over  the  same  salary  fiom  the 
state.  Such  payment  liy  the  state  and  such 
defense  are  permitted  npon  the  principle 
of  public  emergency  and  necessity,  as  al- 
ready pointed  out  in  this  opinion. 

There  are  Colorado  cases,  however,  direct- 
ly supporting  the  doctrine  that  the  emolu- 
ments of  the  office  may  be  recovered  from 
a  de  facto  officer  by  the  de  jure  ckimaiit. 
ilorris  v.  People.  (•  Colo.  App.  375,  40 
Pac.  601 ;  Chnrch  v.  Mulling,  10  Colo.  App. 
.118,  50  Pac.  105+.  Tliis  principle  is  also 
affirmed  in  Arnold  v.  HiltB.  61  Colo.  8,  155 
Pac.  316,  which,  although  upon  an  entire- 
ly difTci-ent  ftalc  of  facts  from  these  here 
involved,  is  in  principle  authority  for  the 
views  herein  expressed. 

Tliat  the  salary  is  attached  to  the  office, 
and  is  not  the  property  of  one  who  unlaw- 
fully holds  the  office  and  performs  the  duties 
thereof,  ia  annonnced  and  approved  in  the 
following  additional  cases:  Cobb  v.  Ham- 
mock, Ha  Ark.  584,  102  S.  W.  382;  McCue  v. 
Wapello  Countv,  59  Iowa,  60S,  41  Am.  Rep. 
134,  10  X.  W.'248:  Stott  v.  Chicago,  205 
111.  281,  68  X.  K.  7.'56:  Pbelon  v.  Granville, 
140  Mass.  388.  5  X.  K.  260;  Fylpaa  v. 
Brown  County,  6  .S.D.  634,  62  N.  W.  062; 
Uolliver  V.  Parks,  136  Mass.  400;  State 
ex  rel.  Egan  v.  Schram,  82  Minn.  420,  8.") 
N'.  W.  155;  Luzerne  County  v.  Trimmer, 
!I5  Pa.  07;  Com.  ex  rel.  Bowman  v.  Slifer, 
25  Pa.  23,  04  Am.  Uec.  680;  Riddle  v.  Bed- 
ford County,  7  8erg.  &  R.  380;  Vicksburg 
v.  Groome,  —  Miss.  — .  24  So.  308;  Chris- 
tian V.  Gibbfl,  63  Miss.  314;  Ennston  \. 
Cincinnati,   fl   Ohio   S.   A   C.   P.   Dec.   657; 


State  ex  rel.  Henry  v.  Newark,  S  Ohio  S. 
,  jt.  C.  F.  Dec.  344;  UoUn  v.  New  York.  «S 
X.  Y.  274,  23  Am.  Rep.  188;  Re  Betgtr, 
152  .Mo.  App.  803,  133  S.  W.  06;  Russell  v. 
Lyon,  90  8.  C.  5,  72  S.  B.  498;  Lawrenre 
V.  Wheiler,  90  Kan.  660,  138  Pac.  31S: 
Mayfield  v.  iloore,  53  111.  428,  6  Am.  Rep. 
52;  Kreits  v.  Behrensmeyer,  149  III.  40ti. 
24  L.R.A.  59,  30  X.  E.  983;  DougUss  v. 
State,  31  Ind.  429;  SigUT  v.  Crenshaw,  10 
U.  Ann.  297;  Nichols  v.  McLean,  101  X. 
v.  528,  54  Am.  Eep.  730.  6  N.  E.  .•HI; 
Wennet  v.  Smith,  4  Utah,  238,  S  Pac.  293; 
Fulgham  v.  Lightfoot,  1  Call.  {Va.}  250; 
Booker  v.  Donohoc,  95  Va.  359,  28  S.  £. 
584;  Rule  V.  Tait,  38  Kan.  765,  IS  Pac. 
160;  Hogan  v.  Hamilton  County,  132  Tenn. 
554,  179  S.  W.  128;  Sandoval  v.  Albright. 
14  N.  M.  345,  93  Pac.  717;  State  ex  rel. 
Evans  v.  Gordon,  246  Mo.  12,  149  S.  \V. 
638;  Jones  v.  Dusman,  248  Pa.  513,  92  Atl. 
707,  Ann.  Gas.  19iaD,  472;  Comstock  v. 
Grand  Rapids,  40  Mich.  397;  WhiUkn  v. 
Topeka,  9  Kan.  App.  213,  59  Pac.  868: 
Scott  v.  Cramp,  108  Mich.  28B,  38  Am. 
St.  Rep,  478,  84  N.  W.  1;  Andrews  v.  Port- 
Und,  79  Me.  490,  10  Am.  St.  Rep.  280. 
10  Atl.  458;  Tanner  v.  Edwards,  31  Ltah. 
80,  120  Am.  St.  Rep.  019,  80  Pac,  765.  10 
Ann,  Cas.  1091;  Kendall  v.  Rayliould.  V.t 
Utah,  226,  44  Pac.  1034;  State  ex  rel,  Wor- 
rell V,  Carr,  X20  Ind.  44,  13  L.R.A.  177,  2S 
Am.  St.  Rep.  163,  28  X.  E.  88;  Meagher 
V.  Storey  County,  ti  Xev.  244;  O'Brien  v. 
St,  Paul,  72  Minn.  256.  76  X.  W.  375: 
Stephens  v.  Campbell,  67  Ark.  484,  65  S. 
W,  866. 

The  leading  case  upon  which  petitioner 
relies  is  Stuhr  v,  tiirran,  supra,  in  which  it 
was  held  that  one  nho  had  received  a  cer 
titicate  of  election  to  a  public  office,  and  was 
subject  to  a  statutory  penalty,  which  distin- 
guishes it  from  the  preai^nt  and  other  simi- 
lar cases,  if  he  failed  to  qualify  and  perform 
the  duties  thereof,  might  retain  the  salary 
of  the  office  when  he  had  performed  the  du- 
ties,  as  against  one  who  later  was  declared 
to  be  legally  elected.  This  opinion,  as 
pointed  out  in  Coughlin  v.  McElroy,  supra. 
was  by  a  divided  court,  seven  to  Hve,  with 
a  strong  and  persuaaive  dissenting  opinion 
by  chief  Justice  Bcasley,  in  which  four  other 
justices  concurred.  And  it  is  to  I*  further 
noted  that  in  a  recent  case,  Gaakill  v.  At 
lantic  City,  89  N.  J,  L,  269,  98  Atl.  38^1, 
upon  facts  quite  like  those  here  involved. 
it  wen  held  by  the  same  court  that  a  de 
facto  officer,  could  not  recover  the  emolu- 
ments of  the  office,  from  the   state. 

It  is  conceded  that  petitioner  occupied  th>' 
office  under  a  mistaken  claim  of  right,  Rui 
such  mistake,  even  coupled  with  actual  per- 
formance of  tlie  duties  of  the  place,  give' 
no   right   to   the   salary   a?  against   the   de 
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jure  offlMf.  The  eraolumentB  follow,  and 
i.rt  inaepaTable  irom,  tJie  legal  title.  Xu 
inotivf,  however  worthy^  tan  prolect  the 
de  lacto  incuntbpnt  from  the  conHcquenees 
of  his  intrusion,  bo  far  as  payment  foT 
wrvices  be  coneerned.  The  taci  that  he 
labored  under  a  mistake  of  law,  nnd  was 
iree  from  bad  intent,  doeB  not  detract  from 
th?  damage  done  tt>  the  rightful  claimant. 
llrarh  took  the  risk  of  the  validity  of  hia 
title,  and  the  loss  ehould  fall  upon  him 
rather   than   upon   the   one   who  holds   the 


itle. 


I'pon  practieall;  unanimoiiR  autlioriiy  it 
\i  settled  that  a  de  facto  officer  cannot  re- 
rover  Rompensation  for  aervicee  rendered, 
■Iter  the  de  jure  claimant,  as  here,  hafl  been 
judjciallf  BHcertBine<<  and  declared,  and  a 
plea  by  the  anditor  in  his  return  to  the 
alternative  writ,  that  McFereon  had  been 
Snally  declared  to  be  the  de  jure  ofUcer, 
vDuld  have  been  a  complete  bar  to  recovery 
of  salary  by  Drach  from  the  state. 

The  qoeation  of  the  right  to  the  oflice 
having  been  determined  against  Drach.  the 
matter  of  awarding  the  ealary  to  McFerson 
by  decree  in  mandamua  liccomes  immaterial, 
and  will  not  be  disturbed.  I'nder  a  difTer- 
pnt  etate  of  facts  this  question  might  pre- 
Bcnt   legal   difficulties  of   a   serioua  nature. 

The  judgment  of  the  trial  court  Hhould 
be  affirmed,  and  it  Is  so  ordered. 


Hill,  Ch.  J.,  dissenting: 

Regardless  of  the  conclusion  of  the  ma- 
jority, whirh  the  ojiininn  states  Is  supported 
hv  the  weight  of  autiiority,  I  am  not  con- 
Tineed  of  its  justness,  or  that  all  the  dec- 
lar^tionB  therein  contained  will  stftnd  the 
lest  of  time,  as  the  law  of  this  state.  As 
I  view  it,  Mr.  McFerson  has  no  place  as  a 
rwrtv  in  this  action  of  mandamus.  Mc- 
.\fl'ee  V.  Russell,  29  Miss.  84.  It  is  con- 
nded  that  7>lr.  Urach.  plaintifT  in  error, 
dad  possesnion  of  (he  olliee  and  performed 
(he  services  dnring  the  period  for  which 
he  sought  the  salary.  It  is  also  conceded 
that  he  was  acting  in  f-ood  faith,  and  that. 
Mad  this  enit  been  instituted  and  tried  dur- 
ing the  period  be  wan  holding  the  oMce.  the 
writ  would  have  issued  in  his  favor  as  a. 
matter  of  course.  Per  former  deciainns  of 
this  court,  as  well  an  our  court  of  appeals, 
the  auditor  has  no  right  to  question  the  de 
facto  ofTicer's  right  to  the  salary,  Thomp- 
Bon  V.  Denver,  Bl  Colo.  470,  158  Pac.  300. 
.\nn.  Cas.  IfllfiB,  015;  El  Paso  County  v, 
Rohde,  41  Colo.  26S,  18  L,,R,A.{S.S.)  704, 
124  Am.  St,  Rep,  134,  05  Pac.  ."iSl;  Hender- 
•on  V.  Olynti.  2  Colo.  App.  303,  30  Pac. 
265.     I  do  not  think  that  the  de  jure  offi- 
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cer,  after  having  been  so  declared  by  this 
court,  has  the  right  to  do  so  by  interven- 
ing in  a  mandamus  action  between  the  de 
facto  ofTicer  and  the  auditor,  Tn  making 
this  declaration,  1  am  not  claiming  that 
Mr.  McFerson  has  no  cause  of  action  against 
Mr.  Drach  for  damages  on  account  of  hav- 
ing been  kept  out  of  the  office,  or  that  be 
might  not,  in  a  proper  proceeding,  liy  show, 
itig  that  Mr.  Drach  was  insolvent  or  at- 
tempting to  place  his  property  beyond  the 
jurisdiction  of  the  court,  or  something  that 
way.  have  the  warrants  withheld  until  the 
question  of  his  damage  was  determined: 
Ijut  no  such  conditions  are  even  hinted  at 
here.  However,  as  I  view  it,  these  ques- 
tions of  procedure  are  of  but  minor  import 

That  portion  of  the  opinion  which  I  think 
is  fundamentally  wrong  is  the  declaration. 
in  flubstiince.  that  under  all  such  condition* 
the  dc  jure  officer  is  entitled  to  all  of  the 
emoluments  of  the  office,  even  though  its  du- 
ties have  been  discharged  b3'  the  de  factn 
officer  dnring  the  time  the  office  was  unlaiv- 
fnlly  held  by  him.  This,  as  T  take  it,  mean- 
all  fees  or  salary,  as  the  case  may  he,  When 
r  say  '"unlawful"  T  mean  to  distinguish 
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point  is  concerned.  There  certainly  hn\c 
been  many  cases,  and  as  certain  will  1k> 
many  more,  where  an  office  ia  retained  by 
the  holder  of  a  certificate  of  election  pend- 
ing the  result  of  a  contest  and  thereafter 
a  review  by  this  court  thus  held  in  the 
utmost  good  faith,  yet  where  the  ultimate 
outcome  was  against  him,  and  in  Home  cascH 
where  even  then  it  was  the  incumbent's  duty 
to  thus  continue.  Take  a  case  where  tliu 
result  hinges  upon  the  right  of  certain 
electors  to  vote  at  that  election  in  certain 
precincts  or  counties,  depending  solely  upon 
([Uestions  of  fact;  in  it  right  to  hold  thai 
the  party  holding  the  certiflcate  must  de- 
termine in  advance  of  a  judgment  whether 
he  was  elected,  or,  at  his  peril,  as  a  penalty 
tor  holding  on,  loic  all  compensation  for 
the  services  rendered  pending  its  determina- 
tion, even  though  it  can  be  shown  that  the 
contester  during  said  period  earned  a  larger 
amount  than  the  fees  or  salary  of  the  otTicet 
To  put  it  another  way  i  Suppose  he  hold^ 
onto  the  certificate  of  election,  yet  arranges 
with  the  contester  to  take  passession  pend- 
ing the  decision  with  the  understanding  that 
the  contest  suit  continue,  and  it  is  ultimate- 
ly adjudged  that  the  contoatee  was  enti- 
tled to  the  office:  should  the  contester  be 
thus  penalized?  If  this  illustration  Is  not 
practical,  suppose  the  contester  for  a  coun- 
ty ofUce  wins,  and  the  contestec  brings  it 
to  this  court,  but  surrenders  the  office,  and 
does  not  ask  for  a  supersedcaB.  yet  wins  in 
the  long  run;  is  it  just  and  right  that  the 
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i-onteater  be  subject  to  tliis  penalty  for  tak- 
ing what  is  given  to  him  by  a  judgment 
of  a  court  of  competent  jurisdiction,  al- 
lliongb  thereafter  reversed!  Likewise,  as 
here,  ivliere  able  counsel  and  even  members 
if  this  court  disagree  over  the  effect  of  an 
iippoiutraent  by  the  governor.  If  this  rule 
announced  by  the  majority  ig  to  remain  as 
ihe  law  of  thl^  state,  it  means  that,  where 
any  person  runH,  say,  tor  a  couuty  otEce,  re- 
ceives  the  eertilicato  of  election,  and  there- 
after a  contest  is  filed  against  him  and  de- 
teiTnined  in  his  favor  by  the  trial  court,  is 
brought  to  this  court  by  writ  of  error  and 
reversed,  say,  two  years  thereafter,  and  he 
i<  held  not  entitled  to  tjic  ofllce,  altliougb, 
Huting  in  the  Wat  of  faith,  he  performs  the 
ilnliea  during  this  entire  period  on  the 
•strength  of  the  certificate  of  election  and 
judgment  of  the  trial  court,  nevertheless  he 
'n  liable  to  the  de  jure  ollicer  for  the  en- 
tire amount  of  the  salary  or  fees  earned, 
and  this  regardless  of  the  damage  to  the 
other  person,  and  even  though  the  de  jure 
officer,  during  the  entire  time,  was  getting 
a  salary  elsewhere  greater  than  he  would 
have  received  had  he  held  the  office.  To 
liring  the  facts  within  this  case:  The  rec- 
ord discloses  that  Mr.  Orach  was  regularly 
appointed  on  January  8,  1014,  to  fill  a.  va- 
cancy in  the  officp  of  state  bank  commission- 
iT,  which  ap[)ointment  was  approved  by 
the  senate;  that  he  qualified  and  continu- 
ously performed  the  duties  until  July  5, 
lOie.  It  is  not  claimed  that  he  was  not 
itcting  in  the  best  of  faith  in  assuming  that 
the  Civil  Service  I^w  entitled  him  to  the 
office,  or  that  in  any  event  be  was  entitled 
to  hold  under  his  appointment  until  the 
first  Wednesday  of  April,  ISIS,  as  set  forth 
in  the  quo  warranto  action.  It  is  also  con- 
ceded that  he  was  acting  under  tlie  advice 
of  able  counsel.  In  addition,  this  court, 
or  at  least  some  of  its  members,  expressed 
a  question  concerning  the  correctness  of 
this  judgment,  which  is  evidenced  by  grant- 
ing him  a  superEedeaa;  3'et,  rcgardlese  of 
all  this,  the  ruling  is  to  the  effect  that  the 
warrants  are  not  to  be  issued  to  him, 
iilchough  he  performed  the  services,  but  arc 
to  be  issued  to  Mr.  ilcFerson,  who,  it  is 
conceded,  did  not  perform  the  services,  with- 
out any  credit  being  given  to  llr.  Drach 
for  their  performance,  and  in  a  mandamus 
action  between  Mr.  Drach  and  the  auditor 
wherein  Mr.  Drach  was  given  no  opportuni- 
ty to  show  anything  in  mitigation  of  Mr. 
McFerson'a  danwRCS.  Is  it  not  proper  to 
aasunie  that  one  possessed  of  the  ability 
of  either  of  these  gentlemen  alonf;  Imnking 
lines  has  more  than  an  average  earning 
capacityl  Our  statute  re<|uires  a  bank  ex- 
aminer to  give  his  time  to  the  perfommnce 
of  the  duties  of  the  office,  and  who  can  say, 
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when  the  question  was  not  allowed  to  be 
litigated,  what  Mr.  McFerson  earned  during 
this  period,  or  that  he  may  not  have  been 
earning  a  salary  greater  than  what  he 
would  have  received  from  the  state  bad  he 
devoted  this  time  to  the  office!  If  such  is 
the  case,  or  in  case  he  received  any  com- 
pensation for  any  part  of  his  time  during 
said  period,  in  equity  and  good  conscience 
ought  not  such  fact  to  he  taken  into  con- 
sideration in  an  adjustment  of  the  matter 
between  Ihem! 

i:nder  my  asauinption  Ihat  Mr,  McFerson 
bad  an  earniug  capacity  during  this  period, 
and  that  he  used  it  for  at  least  a  part  of 
this  time,  or,  if  be  did  not,  he  ought  to,  is 
it  fair,  just,  right,  or  equitable  to  allow 
Mr.  Drach  nothing  for  the  services  rendered, 
and  thereby  place  Mr.  McFerson  in  a  bet- 
ter position  financially  than  he  would  have 
been  had  he  held  the  office!  I  do  not  think 
BO,  and  cannot  agree  that  this  arbitrary 
declaration  is  supported  by  all  the  well- 
reasoned  authorities.  In  Mayfleld  v.  Moore. 
53  111.  42B,  5  Am.  Rep.  52,  the  court  fol- 
lowed the  English  rule  in  holding  that  the 
person  entitled  to  the  office  has  a  property 
right  in  it  in  the  nature  of  a  franehiae. 
but,  when  it  came  to  a  question  of  Itfr- 
during  the  period  it  was  held  by  the  de 
facto  officer  in  good  faith,  it  declined  to 
follow  the  Knglisb  doctrine  by  recognizing 
that  the  equities  of  the  parties  were  enti- 
tled to  be  taken  into  consideration.  In  pass- 
ing upon  this  phase  of  the  case,  at  page 
433  of  63  111.,  the  court  said:  "Inasmuch. 
however,  as  appellee  obtained  the  certifi- 
cate of  election  and  a  conunission  was  is- 
sued to  him,  he  was  acting  in  apparent 
right,  and,  bo  far  as  this  record  diaclofe^. 
he  resorted  to  no  fraudulent  or  improper 
means  to  produce  that  result;  he  does  not 
occupy  the  position  he  would,  had  he  reeort- 
td  to  such  a  course.  He  should  only  be 
required  to  account  for  the  fees  and  emolu- 
ments of  the  office  received  by  him.  after 
deducting  reasonable  expenses  in  earning 
them.  Tills  being  an  equitable  action,  it 
should  be  governed,  in  this  respect,  by  the 
same  rules  that  would  obtain  had  this  been 
a  bill  for  an  account  instead  of  an  action 
for  money  had  and  received.  He  should 
have  only  a  reasonable  allowance  for  the 
necessary   expense." 

This  principle  is  recogniied  in  Board  of 
Auditors  v.  Benoit,  20  Mich.  170,  4  Am. 
Itep.  382.  The  same  rule  is  laid  down  in 
Havird  v.  Boise  County,  2  Idaho,  687.  24 
Pac.  542;  Sandoval  v.  Albright,  14  N.  M. 
.■US.  03  Pac.  717;  and  Bier  t.  Qorrell,  30 
W.  Va.  05,  8  Am.  St.  Rep.  17,  S  8.  EL  30. 
^Vhile  these  cases  involved  fees,  and  not 
salaries,  in  my  opinion  there  is  no  differ- 
ence in  principle  between  the  two.    In  thii> 
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reaped,  I  agree  witit  llie  aupreme  court  of 
Wiishingtoii  in  Samuels  v,  Harrington,  43 
Wasli.  603,  at  page  005.  117  Am.  St.  Kep. 
Wo.  88  Pac  at  ]jage  1072,  wherein,  in 
parsing  upon  thU  question,  the  court  says: 
"On  principle  there  can  be  no  difference 
between  the  fees  of  an  office  and  the  salary 
of  an  ollice  with  respect  to  the  property 
rights  of  the  olIicGr  de  jure  therein.  If  the 
light  to  an  ofGee  carries  with  it  a  property 
right  in  the  salary  of  the  office,  »a  does 
clie  right  to  the  office  carry  with  it  a 
property  right  in  the  fees  of  the  office,  and 
[lie  payment  of  the  one  to  an  officer  de 
fatto  id  no  more  a  wrongful  payment  than 
is  the  payment  of  the  other." 

Inasmuch  ae  my  views  are  in  the  mlnor- 
ily,  I  have  not  felt  justified  in  giving  to 
the  damage  phase  of  this  question  the  time 
I  otherwise  would.  Aa  at  present  advised, 
I  am  of  opinion  that  an  ofTice  in  Colorado  is 
not  a  franchise  or  property  right,  but  that 
the  person  duly  elected  or  regularly  ap- 
pointed has  a  legal  right  to  poHxessiun  of 
Buch  office,  which  includes  the  opportunity 
of  earning  and  receiving  its  feea  or  salary, 
iDd  that  he  has  a  cause  of  action  against 
anyone  who  prevents  liini  from  so  doing, 
and  that  the  measure  of  the  damages,  when 
applied  to  a  case  of  this  kind,  should  l>e 
the  amount  actually  austained,  not  exceed- 
ing the  maKimum  amount  of  the  salary,  and 
that  the  proof  should  be  the  same  as  in  any 
other  case  where  >i  person  has  a  contract 
of  employment  for  a  certain  term  and  is 
ready  ajid  willing  to  perform,  yet  is  unlaw- 
fully kept  from  doing  so ;  this  to  include, 
»r  in  other  cases,  the  showing  of  seeking 
oilier  employment,  the  suciess,  if  any,  in  so 
doing,  the  result  an'!  the  deduction  in  dam- 
agi»,  if  any,  as  the  result  of  such  other 
employment.  This  would  be  fair  and  equit- 
able, and  would  not  tend  to  prohibit  a  timid 
person,  or  one  who  lacks  flnances  from  lion-  . 
Htiy  and  in  good  faith  asserting  his  right  i 
to  an  office  given  bim  by  a  certiHcate  of  clcc-  ' 
tion  or  by  the  judgment  of  a.  trial  court,  | 
lor  fear  of  the  heavy  penalty  to  follow,  per 
the  rule  announced  by  the  majority,  should 
the  contest  against  him  be  ultima ..^ly  bub- 

1  appreciate  that  my  views  on  this  phase 
of  the  case  are  not  in  apparent  harmony 
nith  I'eople  ex  rel.  Benoit  v.  Miller.  24 
Jlich.  438,  9  Am.  Rep.  13J,  and  Comatock 
V.  Grand  Kapids,  40  ]^ich.  307:  however, 
I  cannot  agree  with  the  reasoning  in  the 
Hrn  of  the:«c  case 4  upon  which  both  are 
W«ed.  Of  course,  if  this  reasoifing  an- 
nounced in  IS72,  which  is  to  the  effect  that 
•  public  office  is  intended  ae  a  sinecure, 
that  there  are  very  few  duties  which  can- 
not be  performed  by  deputies  to  be  paid 
hj  the  county   ontxide  of  the   incumbent's 
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salary,  and  that  the  salary  Is  not  depend- 
ent upon  the  work,  and  that  the  office  does 
not  require  the  perxonal  services  of  the  in- 
cumbent, and  that  he  would  not  forfeit  It 
or  the  salary  by  having  the  bulk  or  all  of 
his  duties  performed  by  deputies  and  paid 
therefor  by  the  county,  is  sound,  and  if  an 
office  is  tu  be  likened  unto  a  pedestal  upon 
which  a  person  is  to  be  elevated  with  the 
salary  as  a  gift  or  donation  by  thu  people 
for  the  privilege  of  being  allowed  to  elevate 
the  incumbent  to  the  office,  then  I  might 
be  compelled  to  concede  that  one  would  be 
entitled  to  all  the  salary,  although  earned 
by  another;  but  such  is  not  the  case  here. 
Per  our  statute,  this  office  calls  for  the 
time  and  individual  attention  of  the  ap- 
pointee; besides,  according-  to  former  rul- 
ings of  this  court,  there  is  nothing  special- 
ly sacred  about  an  office  of  this  kind.  It 
can  be  abolished,  and  the  salary  discon- 
tinued. In  such  case,  as  I  view  it,  ther« 
is  no  reason  for  a  rule  which  fixes  the  meas- 
ure of  damages  any  different  concerning 
compensation  for  the  performance  of  its 
duties  than  applies  to  any  other  case  where 
one  is  unlawfully  prevented  from  perform- 
ing certain  services  which  he  has  the  right 
to  perform  and  to  receive  the  compensation 
therefor. 

Teller,  J.,  dissenting: 

I  cannot  agree  with  the  majority  opinion 
that  the  question  presented  on  this  record 
has,  in  principle,  been  determined  in  this 
state.  It  is,  in  my  judgment,  a  case  of 
tirst  impression,  and  should  be  decided  <hi 
sound  principle.  By  which  statement  I 
eliminate  all  precedents  which  are  not 
founded  on  established  legal  principles,  or 
which  do  not  follow  cases  so  founded. 

A  considerable  part  of  the  majority 
opinion  is  devoted  tc  cases  which  hold  that 
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officer 
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facto  officer  fees  or  salary  which  he  lias  re- 
^d,  though  that  ih  not  the  quirstion  here 


nted. 


involves  only  the  right  to 
the  salary  of  an  office  by  one  who  has  in 
good  faith,  and  under  color  of  right,  dis- 
charged for  a  time  the  duties  of  such  office. 
It  may  he  said,  of  course,  that  if  a  de  facto 
officer  cannot  retain  the  salary  paid  him. 
it  results  that  he  had  no  right  to  it  in  the 
first  instance.  The  cases  on  that  point  may, 
then,  fairly  be  open  for  consideration  in 
this  case. 

It  is  not  to  be  questioned  that  the  great 
majority  of  cases  in  which  the  right  of 
a  de  jure  officer  to  the  salarj-  was  in  issue 
support  the  majority  opinion.  My  objec- 
tion to  following  Ihem  is  tlkat  they  are 
based,  either  directly  or  indirectly,  on  Eng- 
lish cases  which  do  not  apply  in  this 
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fry,  or  on  an  erroneous  view  of  the  )(Toiind 
on  which  the  right  in  clximed. 

In  England  public  ofDces  are  incorpore- 
al hereditainentH,  the  subject  of  grant,  and 
the  lioldcr  liaa  an  eiitate  in  them  to  liim 
H.nd  hia  heirs,  for  life,  for  a,  term  of  yenrs, 
or  at  pleaaure.  2  Bl.  Com.  36.  In  other 
words,  an  office  ia  property.  From  that  fact 
it  follows  that  one  entitled  to  an  office  ia 
entitled  to  the  emoluments  thereof,  even 
though  he  does  not  have  possession  of  it. 
Hi  fully  as  the  owner  of  land  of  which  he 
has  l)een  wrongfully  diaposHeBaed  is  entitled 
to  the  rents  and  profltH  of  it.  Many 
Ameriean  cases  announce  this  doctrine,  re- 
gardless of  the  facts  which  mnke  it  inap- 
plicable here. 

In  this  country  a  public  office  is  an 
agency  for  public  purposes,  and  cannot  be 
sold  or  transmitted  to  heirs.  It  is  not  a 
matter  of  grant  or  of  contract,  and  is  in 
no  sense  property.  The  majority  opinion 
concedes  thia,  and  then  proceeds  to  cite 
and  approve  a  line  of  cases  baaed  wholly 
on  the  English  doctrine  to  the  contrary. 
Take  away  the  common-law  ground  of  the 
rule  which  ia  announced  in  the  majority 
opinion,  that  "the  emoluments  follow  and 
are  inseparable  from,  the  legal  title,"  and 
there  is  nothing  to  support  it. 

The  salary  is  no  part  of  the  oflice,  as 
has  been  many  times  held,  and  the  very 
word  contradicts  tbo  assertion  that  it  be- 
longs to  the  holder  of  the  title  to  an  ofllce, 
regardless  of  services.  Salary  is  compen- 
sation for  services  rendered,  and  has  no 
similarity  to  incom"  and  rents  from  prop- 
erty. It  does  not  grow  out  of  the  office, 
hut  ia  attached  to  it  upon  a  condition  im- 
plied that  the  officer  will  perform  the  du- 
ties of  his  office.  1'nder  the  Constitution 
of  thia  slate  (article  12.  g  2)  no  person 
can  hold  a  public  office  "without  devoting 
his  personal  attention  to  the  duties  of  the 
same."  If  an  ofiice  cannot  be  held  without 
a  discharge  of  ita  duties,  how  can  any 
right  to  the  salary  of  it  accrue  to  anyone 
who  has  not  discharged  those  duties?  Be- 
fore one  entitled  to  nn  office  has  quatiRed 
and  entered  upon  its  duties,  he  has  only 
the  right  to  obtain  possession  of  it  and 
earn  the  salary. 

The  rights  of  a  de  jure  officer  arc  thus 
defined  in  Nichols  v.  Mclean,  101  N.  Y. 
.520,  54  Am.  Rep.  730,  6  N.  E.  347,  and  that 
is  the  only  reasonable  deflnition  that  can 
l)e  given.  If  one  has  no  property  in  an  of- 
fice, he  can  derive  pecuniary  benefit  there- 
from only  by  doinp  something  to  earn  it. 
This,  however,  is  not  to  say  that  a  de  jure 
officer  may  not  have  a  right  to  damages 
because  excluded  from  the  office  and  the 
opportunity  to  earn  the  salary.  That  rests 
upon  other  grounds. 
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The  opinion  rightly  limits  the  deci^ion< 

in  this  state  to  the  role  that  a  de  factii 
officer,  while  still  in  office  may  recover  hi^ 
salary  from  the  state,  but  fails  to  note  that 
anch  rule  is  in  conflict  with  many  of  thf 
cases  cited,  which  hold  that  to  recover  from 
tbc  State  the  officer  must  establish  his  title 
as  a  basis  of  his  right.  So  far  as  our 
cases  throw  any  light  upon  this  question. 
it  would  seem  that  they  are  against  th" 
conclusion  of  the  majority  opinion,  since 
they  recognise  a  riijlit  to  compensation  .is 
resulting  from  possession  and  arrvices  in 
the  office.  Evpressiona  not  called  for  liv 
the  facts  in  those  cases  cannot  be  re^aril 
ed  as  controlling. 

This  case  well  illustrates  the  danger  of 
following  precedents  without  considering 
the  grounds  upon  which  they  are  basml. 
The  majority  opinion  quotes  at  length  from 
People  ex  rel.  Morton  v.  Tieman,  30  Bar^. 
103.  a  case  determined  by  a  single  judRi' 
at  nisi  prius  on  an  application  for  a  man 
damns.  The  matter  quoted  is  pure  dictum, 
since  the  office  which  the  relator  claimeil 
to  have  exercised  was  found  by  the  court 
to  have  been  abolished  by  statute  piior  In 
the  time  of  the  alleged  incumbency.  Ii 
may  lie  said  in  passing  that  this  also  wn- 
the  ground  for  the  decision  by  thi!i  court 
in  the  case  of  Arnold  v.  Hilts." cited  in  thf 
majority  opinion;  that  is,  that  the  oIKfi' 
had  been  abolished.  This  New  York  ca?e 
is  also  the  basis  of  the  decision  in  People 
CY  rel.  Doraey  v.  Smyth,  28  Cal.  21,  whii-li 
is  itself  the  foundation  of  a  line  of  deci- 
sions in  that  state  and  of  other  states.  Oii 
such    wortliless    foundation    does    the   rule 

The  next  case  from  which  quotation  h 
made  is  Bier  v.  Gorrell.  30  W.  Va.  ••■:>.  « 
Am.  St.  Rep.  17,  3  3.  E.  30.  an  action  fnr 
damages  against  a  de  facto  otlleer.  Thi' 
case  cites  as  authority  Boyter  v.  Dodsworth. 
a  T.  R.  6S1,  101  Eng.  Reprint  770,  3  Re- 
vised Rep.  315;  Board  of  .Auditors  v.  Bi-- 
noit.  2(1  Mich.  176.  4  Am.  Rep.  3S2.  jm.l 
Mayfield  v.  Moore,  US  111.  428,  5  Am,  Rep. 
62.  The  English  case  involved  an  office  ticlil 
by  patent,  to  which  no  fees  were  attachfd, 
and  the  right  of  recovery  by  the  patentM 
was  denied.  Lord  Kenyon  there  «(>i): 
'"With  regard  to  natural  justice,  the  person 
who  performs  the  duty  is  in  justice  entillei 
to  the  money  given  for  such  duty.  Here  the 
defendant  in  fact  performed  the  services, 
and  on  principles  of  natural  justice  he  if 
entitled  to  the  renard." 

In  the  Michigan  case  the  court,  after 
citing  with  approvil  Smith  v  Sew  York, 
37  N.  Y,  518.  and  pointing  out  that  an 
oflice  is  not  one  of  contract  relation,  said; 
"There  can  be  no  consistent  theory,  except 
that   which  regards  ofHcia!  re^-ards  as  the 
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recompense  for  attiiul  or  implied  official 
trork.  Nor  wouJd  it  bn  possible  in  moit 
<MMa  to  have  tiie-  work,  done  without  some 
i-ertaintj  of  pay  for  it.  An  officer  is  not 
to  be  ecpeetcd  to  work  for  nothing  aa  long 
ail  it  DiAf  please  hU  enpmies  to  aMume  to 
doubt  his  title.  .  .  .  The  lawe  aatume 
that  the  laborer  in  wortliy  of  his  hire,  and 
the  person  who  is  required  to  be  reci^nii'.ed 
for  the  time  lieing  ae  the  legal  incumbent 
for  the  purposes  of  doing  the  work  should 
be   recognized    for  .      .      remuneration 

;iIm>,  bo  far  as  those  are  ooncerned  with 
u'liiim  he  deals  oChcLall.v,  and  who  have  no 
l>ersonal    interest   in    the    contest    for    the 

In  the  New  Yorl:  c»ae  above  mentioned 
it  is  said:  "An  oMce  in  thia  country  is  not 
pTop^rt}^  nor  are  the  prospective  fees  of  SD 
iiiiice  the  property  of  the  incumbent.  Cou- 
iier  V.  New  York,"  5  N.  Y.  28o.  Tlie  im-um- 
bcuC  cannot  sell  his  oHice,  or  purchase  it 
or  encumber  il.  It  will  not  paas  by  an 
a»»ignment  of  all  hin  property,  nor  will 
iuch  an  aBsignmcnt  alTect  his  right  to  pro- 
spective /ees.  Ibid.,  and  caras  citeil.  .  .  . 
Thf  same  authority  holds,  and  it  is  con- 
•  cded  by  the  appe11anl»  here,  that  tlie  right 
Id  fees  or  compenitation  does  not  grow  out 
'it  any  contract  l)etwpen  the  government  and 
the  officer,  but  arises  from  the  vendition 
uf  the  services  [citing  canes].  An  oHice  is 
^imply  an  appointment  or  authority  on  be- 
lialf  of  the  government  to  perform  certain 
duties,  usually  at  and  for  a  certain  compen- 
wtion.  .  .  .  There  ran  be  neither 
property  or  contract  in  such  a  subject.  It 
is  but  a  deputation  for  the  benefit  and  ad- 
vantage of  the  govemmciit," 

It  was  accordingly  held  that,  since  the 
plaintiff  had  no  contract  with  tlie  city,  he 
h«d  no  right  of  recovery. 

The  Illinois  decision  is  founded  upon  the 
Knglish  doctrine  above  discuBsed,  quotes 
from  Blackstone  tbe  deHnition  of  an  oDice 
aliove  given,  ami  suys;  "The  tees  of  an 
olfice  are  incident  (o  it  as  fully  as  are  the 
rents  and  profits  of  land  or  the  increase  of 
cattle'' — a.  statement  impossible  of  accept- 
ance without  holiling  that  an  oftice  is 
property. 

An  examination  of  the  large  number  of 
cases  cited  in  support  of  the  majority 
apiiiion  discloses  the  fact  that  a  great  ma- 
jority of  tlieni  follow  the  Knglish  precedents 
ri'pardleEs  of  their  inapplicubility  under  the 
ninditions  in  this  country.  The  rest  of  the 
Fi«e«  are  basi'd  upon  the  proposition  that 
ilie  principle  which  renders  th,e  acts  of  a 
df  facto  officer  valid,  as  concerning  the  pub- 
lie  and  third  parties,  does  not  apply  when 
he  is  claiming-  something  for  himself.  If 
by  this  is  meant  tliat  be  cannot  rely  upon 
the  principle  when,  for  his  own  benefit,  he 
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assertu  that  some  particular  official  act 
performed  hy  him  is  valid  because  done 
while  he  was  a  de  facto  officer,  there  is  no 
reason  to  qu«etioii  it.  The  right  o£  a  de 
facto  offlcer  to  recover  for  his  servicea  does 
not,  however,  depend  in  the  least  degree 
upon  the  validity  of  his  acts.  The  claim 
is  for  compenxatior.  for  public  Bervlces 
which  ar«  valid  on  grounds  of  public  policy. 
Ue  is  making  no  claim  upon,  any  Bpeci6e 
act  whose  validity  is  open  to  question.  The 
right  of  a  de  facto  officer  to  such  compensa- 
tion has  been  recognized  many  times,  as  is 
sfaowD  by  quoUtioi^s  heretofore  made,  and 
it  has  often  been  judicially  recognJEed  that 
until  one  has  performed  the  duties  of  an 
office  he  cannot  recover  tlie  salary  tliereof. 

In  Steubenville  v.  Culp,  36  Ohio  St.  18, 
43  Am.  Rep.  417,  the  court  held  that  an 
oflicer,  while  wrongfully  suspended,  cannot 
recover  salary,  "tor  the  reason  that  salary 
and  perquisites  are  the  reward  of  express 
or  implied  services,  and  therefore  cannot 
belong  (o  one  who  could  not  lawfully  per- 
form such  services,'" — citing  Smith  v.  New 
York,  supra. 

The  court  adds:  "Oflices  are  held,  in 
this  country,  neither  by  grant  nor  contract, 
nor  has  any  person  a  veat<-c!  interest  or 
private  right  or  property  in  them." 

This  I'ABe  repudiates  the  English  rule, 
because  it  recognizee  that  it  does  not  apply 
here,  and  it  also  recognizes  that  salary 
results  only  from  services,  and  not  from 
title. 

In  Jayne  v.  Drorliaiigh,  63  Iowa,  711,  17 
N.  W.  433,  a  state  in  which  the  English 
rule  is  adopted,  and  based  upon  English 
cases,  it  is  recognized  that  a  salary  does 
not  necessarily  go  with  the  title.  The  court 
said:  "The  riglit  to  compensation  dependK 
upon  the  performance  of  the  duties,  or  at 
least  there  must  |)o  possession  of  the  office 
in  fact,  as  ilistingiiiHhed  from  the  mere 
right  of  posaession." 

In  Farrell  v.  Bridgeport,  45  Conn.  191, 
the  court  said  that,  as  a  rule,  those  only 
are  entitled  to  salary  who  both  obtain  and 
exercise  their  offices,  and  that  payment  fol- 
lows the  actnal  disclmrge  of  the  duties. 

In  McAffee  v.  Rnasell,  20  Miss.  S4,  it  is 
said  that  a  claimant  having  rendered  no 
Kervicea  has  no  right  to  compensation. 

The  majority  opinion  finds  the  dissenting 
opinion  of  the  chief  justice  in  the  New 
Jersey  case  (Stuhr  i.  Ciirran)  very  persua- 
sive, regardless  of  (he  fail  that  it  is  avow- 
edly l>ased  on  Englisli  cases,  which,  as  has 
been  pointed  out,  cannot  be  authority  on  the 
question  in  this  country.  The  chief  jus- 
tice says;  "These  English  ad  judications 
are  entirely  uniform,  and  run  throii^  three 
or  four  centuries." 

In  many  of  the  cases  which  form  tke 


I   lorm   lae     ■ 


COLORADO  SUPREME  COURT, 


basis  of  the  rule  adopted  in  the  majority 
opinion,  it  is  held  that  one  who  holds  ftn 
office  to  which  he  Icnowe  he  has  no  title 
haa  no  right  to  eompensation,  which  must 
be  conceded;  bnt  these  caaes  are  used  as 
ailthnrit;  in  cases  in  which  it  cannot  be 
said  that  there  is  such  knowledge,  either 
actual  or  presumed. 

,  The  holder  of  an  election  certifloate  is 
not  presumed  to  know  the  facts  upon  which 
his  right  to  it  rests,  yet  the  rule  is  applied 
to  such  ca«es,  as  if  he  were  wilfully  usurp- 
ing the  office.  The  injustice  of  so  doing  is 
recognized  in  Michigan,!  though  the  English 
rule  haa  been  adopted  there  (People  ex  rel. 
Benoit  v.  Miller,  24  Mich.  450,  0  Am.  Rep. 
131),  in  Scott  V.  Cnimp,  108  Mich.  288, 
58  Am.  St.  Rep.  478,  64  N.  W.  1,  where  it 
ifl  held  that  an  officer  witli  a  certificate  of 
election  ia  not  an  intruder  or  usurper,  so 
that  his  salary  could  be  denied  him.  My 
objection  ia  that  a  correct  rule  for  some 
cases  is  made  general,  and  applied  to  other 
cases  when  there  ia  no  reason  for  its  appH- 

Neither  ta  it  just  to  aaaume  that  an  of- 
ficer holding  over,  or  claiming  to  have  been 
appointed,  under  circum stances  in  which 
(here  is  fair  grouiiil  for  his  action,  knows 
or  should  be  preannied  to  know  that  he  has 
no  title.  This  is  illustrated  in  the  inatant 
case.  The  bank  commiaaioner  ia  a  bonded 
officer  whose  duties  include  the  winding  up 
of  insolvent  banks  and  the  performance  of 
other  important  dutiea,  and  the  public  in- 
terest requires  him  to  withhold  the  office 
from  any  demandant  of  whose  right  there 
is  any  doubt.  A  legal  presumption  is  not 
indulged  in  to  the  injury  of  anyone  unless 
it  be  necessary  to  the  advancing  of  justice, 
and  there  is  here  no  ground  for  presuming' 
that  plaintiff  in  error  knew  that  he  had  no 
title  to  the  office.  The  hypothesis  in  this 
i-ase  is  that  the  claim  to  the  office  is  made 
in  good  faith,  and  that  eliminates  many 
of  the  cases  whose  basis  ia  the  bad  faith 
of  claimant. 

In  Stuhr  v.  Curran,  supra,  the  New  Jer- 
sey court  recognized  that  the  common-law 
cases  were  not  authority,  and  made  clear 
the  propriety  of  Stuhr's  action,  the  injus- 
tice of  denying  him  compensation,  and  the 
i-vil  results  of  a  rule  which  denies  to  an 
incumbent  in  good  faith  all  right  to  com- 
]iensution,  if  another  subsequently  eitfab- 
lishea  title  to  the.  c dice.  It  shows  that  the 
evils  BUggested  in  some  cases,  ((rowing  out 
of  an  allowance  of  fees  to  a  de  facto  oiRcer, 
are  fairly  offset  by  the  dangers  resulting 
from  the  contrary  rule. 

One  of  the  grounds  which  has  been  given 
for  holding  a  de  facto  officer  entitled  to 
recover  for  his  services  is  that  the  public 
interest  requires  that  the  duties  of  an  oflice 
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be  discharged;  but,  if  an  incumbent  is  sub- 
jected to  the  risk  that,  alter  having  held 
the  office  in  good,  faith,  the  compen^tim 
is  going  to  anotiier  who  has  done  nothing 
whatever,  there  would  be  little  encourage- 
ment for  a  man  to  perform  official  <luties 
in  case  of  a  dispute  as  to  the  right  to  the 

If  the  right  to  compensation  grown  out 
of  the  title,  regardless  of  everything  eW, 
it  results  (hat  an  officer  de  jure  might  wilb 
prodt  permit  an  officer  de  facto  to  perform 
Hie  duties  of  the  odire.  The  former  might 
engage  in  profitable  business  during  Ibc  en- 
tire term,  and  lie  entitled  to  the  salary  in 
addition,  white  (he  other  in  good  faith  ulll 
have  been  acting  in  his  official  place. 

This  majority  opinion  calls  attention  to 
Gaskill  V.  Atlantic  City.  98  X.  .T.  L.  -JW. 
98  Atl.  385,  the  facts  iii  which  it  says  "src 
quite  like  those  here  involved,"  holding  that 
a  de  facto  officer  could  not  recover  from 
the  state.  That  ca.se  is  not  in  conflict  with 
Stuhr  V.  Curran.  nor  does  it  support  tbe 
majority  opinion  in  this  ease.  ITie  facts 
are  radically  different.  The  ground  of  Itie 
decision,  as  stated  by  the  court,  was  Ihot 
"an  unauthorized  person  who  gains  fir-ti^- 
sion  of  a  public  office  by  force,  and  with 
full  knowledge  that  his  title  (hereto  is  ili-- 
puted  by  the  lawful  ineuml>ent,  has  nn  tf/i: 
of  action  against  the  public  for  the  yrt- 
scribed   salary   during  such  usurpation." 

If  it  is  true,  as  the  opinion  statefi.  that 
"emoluments  follow,  and  are  inseparal'I' 
from,  the  legal  title,"  how  can  the  state  n"- 
tuse  salary  to  the  de  jure  officer  on  tlie 
ground  that  it  has  paid  a  de  facto  oUtcer! 
If  the  right  to  salary  is  vested  in  the 
holder  of  the  title,  it  cannot  be  dciesli'l 
by  payment  to  anyone  else.  It  folloiia 
that  our  decisions  repudiate  the  doctrine 
stated  in  thin  opinion  and  just  quotnl. 

A  public  officer  is  an  agent  of  (he  -(tBte. 
and  his  acts  within  the  sphere  of  hi*  cffi- 
cial  duties  are  valid  upon  the  same  lis-ic 
principle  as  that  upon  which  (he  n-U  I'f 
agents  within  the  apparent  scope  of  tlieir 
authority  arc  held  binJing  upon  their  prin- 
eipala.  The  reasons  which  relieve  the 
public  from  inquiry  as  to  the  title  oi  ile 
facto  officers  do  not  apply  in  the  case  of  a 
demand  of  the  state  for  salary.  The  prin- 
cipal must  l>e  presumed  to  know  whether 
or  not  one  acting  as  liis  agent  has  riplit 
to  do  BO,  it  that  question  is  in  issue.  Morf- 
over,  the  state  has  the  means,  and  may 
take  the  time,  to  determine  the  qnestioD. 
the  absence,  of  which  circumstances  on  the 
part  of  indiTiduals  is  the  principal  ground 
of  holding  acts  valid  as  to  them.  It  hai 
been  said  that  "the  de  facto  doctrine  i' 
one  of  those  legal  makeshifts  by  nliiefi 
unlawful  or  irregular  corporate  and  puhlic 
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arts  are  legalised  for  certain  purpowB  od 
the  score  of  oeceesily."  Re  Kingler  A,  Co. 
204  X.  Y.  30,  S7  N.  E.  6Q3,  Ann.  Cu 
19130.  103S. 

Obviously  there  is  no  necesBity  for  ap- 
plying it  in  an  action  against  the  state 
(or  salarf  or  fees.  Therefore  the  only  logi-  , 
ral  basie  for  paying  salary  to  one  in  otlii^e, 
without  determining  his  title,  is  that  he 
has  discharged  tho  duties  of  the  ofBce,  . 
Tbig  is  recognized  in  £1  Ptuo  County  v.  : 
liohde,  41  Colo.  25fl,  Ifl  L,R.A,{N.S.)  794,' 
in  Am.  St.  Rep.  134,  9fi  Pac.  SSI,  where 
the  court  gives  as  the  reation  for  holding 
that  the  de  jure  otRcer  could  not  recover 
from  the  county  the  fees  allowed  to  the  de 
facto  officer,  that  "the  people  cannot  be  ' 
rompelled  to  pay  twice  for  the  same  serv- 
ices." Certainly  there  is  here  no  Tecogni-  j 
tioD  of  any  right  to  compensation  without ! 
iervicea,  and  merely  because  of  title  to  j 
office.    Hence  our  cases  sustain  tlie  principle  I 


for  which  I  am  now  contending,  and  which 
many  courts  have  recognized,  as  above 
shown. 

I  can  conceive  of  no  ground  of  public 
policy  upon  which,  of  two  claimants  for  an 
office,  the  one  who  has  in  good  faith  and 
with  reasonable  ba^is  for  his  claim  dis- 
charged  the  duties  of  the  office  should  be 
denied  com  pen  ratio  ti,  and  it  be  given  to  the 
other,  who  has  done  nothing.  In  every  case, 
the  question  of  good  faith  may  be  deter- 
mined in  an  action  by  t)ie  de  jure  oRtcer 
againet  the  de  faeto  officer  for  damages. 
A  rule  of  law  which  punishes  the  innocent 
as  well  as  the  guilty,  when  the  cases  arc 
easily  diHtinguishahle,  ought  not  to  i>e 
adopted,  and  this  is  especially  true  when 
the  rule  has  no  real  foundation  in  either 
reason  or  authority. 

The  judgment  should  be  reversed. 

Petition  for  rehearing  denied  May  6,  IBIS. 


AnnoUtioii — Right  of  d«  facto  ofBcer  to  salary  of  office. 


The  present  annotBtion  supplements 
that  to  Peterson  t.  Benson,  32  L.R.A. 
(K.  S.)  949,  wherein  the  prin«ipleB  sad 
rules  governing  thie  class  of  cases  are 
set  ont  &nd  discussed  &t  Bome  leogth. 

The  effect  of  payment  made  to  a  de 
facto  officer  as  a  defense  to  an  action 
for  salary  by  a  de  Jure  ofBcer  is  eonaid- 
ered  in  the  notes  to  State  ex  rel.  Greeley 
County  V.  Milne,  19  L.B.A.  689;  El  Paso 
County  V.  Rhode,  16  L.R.A.(N.S.)  794; 
Stearns  v.  Sims,  24  L.R.A.(N.S,)  475; 
and  People  ex  rel.  Sartison  v.  Schmidt, 
LR.A.1918C,  373. 

The  general  rule  that  an  officer  de 
facto  cannot  maintain  an  action  for  the 
salary  of  an  office  the  duties  of  which  he 
has  performed,  because  the  salary  inci- 
dent to  an  ofBce  can  '..  3  claimed  only  by 
one  who  can  prove  his  legal  title  to  such 
office,  and  because  when  an  action  for 
salary  is  brought  the  title  is  in  issue  and 
must  be  estahliahed, — ia  supported  by 
the  following  recent  decisions;  Re  Prin- 
ste  (1915)  22  Haw.  557;  Ducharme  v. 
Biddeford  (1912)  110  Ue.  6,  85  Atl.  157; 
Flick's  Case  (1912)  49  Pa.  Super.  Ct. 
402;  Hannigan  v.  McLcod  (1915)  48  N. 
8.  340,  21  D.  L.  E.  509.  And  see  Kala-' 
kiela  v.  Bicknell  (1914)  22  Haw.  216, 
and  People  ex  ret.  Dinneen  v,  Bradford 
(1915)  267  m.  486,  108  N.  E.  732. 

Another  form  of  this  rule  is  that  the 
compensation  annexed  to  a  public  office 
is  incident  to  the  title  to  the  office,  and 
not  to  the  occupation  and  exercise  of  the 
functions  thereof,  so  that  no  recovery 
can  be  had  for  the  discharge  of  the  du- 
L,fi.A.1918P. 


ties  of  an  office  bv  a  de  f&cto  officer. 
Nortbrup  v.  United  States  (1909)  45  Ct. 
CI.  (Fed.)  50;  Anderson  v.  Lewis  (1915) 
29  OaL  App.  24,  154  Pac.  287;  Legerton 
v.  Chambers  (1917)  32  OaL  App.  601. 
163  Pac.  678;  Xorion  v.  Lewis  (1917)  34 
CaL  App.  621,  168  Pac.  388.  And  see 
Edwards  v.  Kirkwood  (1912)  162  Mo. 
App.  576,  142  S,  W.  1109. 

And  that,  in  cases  unaffected  by  stat- 
utory provision,  a  de  facto  nfSeer'  is  not 
entitled  to  the  salary  of  an  office  of 
which  he  is  in  exclusive  possession  and 
the  duties  of  which  he  has  performed, 
especially  where  there  is  a  de  jure  claim- 
ant, is  the  rule  laid  down  in  Bannerman 
V.  Boyle  (1911)  160  CaL  197,  116  Pac. 
732. 

And  in  Gaskill  v.  Atlantic  City  (19161 
89  N.  J.  L.  269,  98  Atl.  385,  it  was  held 
that  an  unauthorized  person  who  gains 
possession  of  a  public  office  by  force  and 
with  full  knowledge  that  his  title  there- 
to is  disputed  by  the  lawful  incumbent 
cannot  recover  the  prescribed  salary  dur- 
ing such  usurpation. 

The  view  thai  a  de  facto  officer  who 
has  in  good  faifi  performed  the  duties 
pertaining  to  the  ofBcc  is  entitled  to  tbe 
salary  of  the  office  where  there  is  no  de 
jure  claimant  is  directly  supported  by 
the  following  cases  in  addition  to  those 
cited  in  the  earlier  note :  Elledge  v 
Wharton  (1911)  89  S.  C.  113,  71  S.  E. 
657,  wherein  the  court  distinguished  the 
case  from  those  where  other  persons 
claim  or  have  a  richt  to  claim  tht>  <<i>l- 
arv  in  question:  Uhr  t.  Brown   (1916) 
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—  Tei.  Civ.  App.  — ,  191  S.  W.  379; 
State  ex  rel.  Elliott  v.  KeUy  (1913)  154 
Wis.  482,  143  K.  W.  153,  holding  that 
auch  is  the  better  rule,  cBpeeially  where 
ibe  emplojing  uiediuBi  ia  willing  to  pay 
the  salary  auil  tiie  only  objector  is  the 
ministerial  officer  having  charge  of  the 
eitecution  of  a  warrant  therefor;  and 
State  ex  rel.  KJeinat«uher  v.  Kotecki 
(1913)  155  WiB.  66,  144  N.  W.  200,  lay- 
ing down  the  rule  without  qualification. 
And  jev  dictum  in  Stewart  v.  Hntchings 
(1817)  NewfoondL  Set.  Cas.  68.  And  in 
Colorado  a  de  facto  officer  may  recover 
the  salary  of  an  office  the  duties  of 
which  he  has  performed  down  to  the 
time  of  a  decree  that  another  was  a  de 
jure  offleer;  but  in  such  a  case  he  is  lia- 
ble over  to  the  de  jure  officer  even 
though  the  latter  has  performed  none  of 
the  duties  of  the  office^  Drach  v.  Lf.ck- 
EMBY,  ante,  576.  And  see  Stale  ex  rel. 
Evans  v.  Gordon  (1912)  245  Mo.  12,  149 
-S.  W.  638,  But  under  this  rule  a  de 
facto  officer  who  has  performed  the  du- 
ties of  an  pfflce  cannot  recover  the  sal- 
ary of  the  office  after  another  has  been 
decreed  to  be  the  de  jure  officer.  Drach 
V.  Leckenby.  And  it  has  been  held  that 
to  entitle  the  usurper  of  an  ofRce  to  the 
salary  thereof,  he  must  at  least  have  had 
color  of  title,  even  though  he  performed 


the  duties  of  the  office  and  there  was  no 
de  jure  claimant.  Russell  t.  Lyon 
(1911)  90  S.  C.  5,  72  S.  E.  496. 

In  California,  under  §§  936,  937  of  the 
Political  Code,  a  person  who  has  the  reg- 
ular evidence  of  title  (such  as  a  certifi- 
cate of  election  or  a  commission)  to  an 
office  which  is  in  fact  contested,  and  who 
performs  the  duties  thereof,  has  ihe 
same  right  that  he  would  have  if  then 
were  no  contest;  but  if  the  office  is  held 
and  its  duties  performed  during  the  con- 
test by  one  who  does  not  have  the  r<;gul- 
lar  evidence  of  title,  the  salary  is 
withheld  during  the  period  thereof.  Ban- 
nermann  v.  Boyle  (OaL)  supra.  And 
that  the  same  is  tnie  under  the  Missoari 
Act  of  February  21,  1873  (Rev.  Stat. 
1909,  g  11.830),  see  State  ex  rel.  Vail  v. 
Clark  (1873)  62  Ho.  608,  and  Stale  ei 
rel.  Evans  v.  Gordon  (1912)  245  M«.  12, 
149  8.  W.  638.  Statutes  of  this  ehanioier 
do  not  apply  where  there  ia  no  contest  of 
the  title  to  the  office  (BaanermaDn  v. 
Bovle  (OaL)  supra;  Norton  v.  Lewis 
(1917)  34  0»L  App.  621,  168  Pac.  388; 
State  ex  rel.  Vail  v.  Clark  (Mo.)  supra). 
but  of  course  do  apply  and  control 
pending  an  actual  contest  (State  es  rel. 
Evans  v.  Gordon  (Mo.)  supra). 

G.  J.  C. 
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Trial  >—  question  for  Jury  —  neKllKcnce. 

1.  The  queation  of  the  carrier's  negligence 
rendering  it  liable  for  injurj'  to  a  paesen^er 
is  for  the  jury  and  not  the  court  where 
there  is  snbatantial  evidence  of  nt^ligenre 
nn  its  part  and  tliat  it  is  the  proximate 
cauhe  of  the  Jnjurv. 

For  other  caafn.  see  Trial,  II.  o,  8,  b,  (1),  tn 

Dig.  1-52  X.  f. 
Evldenf-e  —  sudden  starting  of  train  ^ 

2.  While  the  sudden  starting  of  a  train 
to  the  injury  of  a  passenger  attempting  to 

Note.  —  Tlie  presumption  of  neg]ij.'e]ice 
from  the  smldoi  starting  of  a  car  injiniug 
ft  passrnp'f  i«  trpsteJ  nl  pHf;c!  All  of  Ihc 
note  in  l.t  l>.R.A.(X..=. )  fldl ;  page  R14  of 
the  note  in  29  L.K.A.(N.S.)  808;  and  pspe 
373  of  the  note  in  L.R.A.19J6C,  364,  treat- 
ing generally  of  the  presumption  of  negli-. 
gence  from  an  injury  to  a  passenger.  And 
see  later  eaiw  at  to  presumption  of  ncgli- 


board  it  antliorizes  the  jury  to  infer  neg- 
ligence on  the  part  of  the  carrier  whidi  will 
render  it  liable  for  the.  injury,  it  ■does  n"l 
ralne  an  inference  of  negligence  whifh  will 
require  a  finding  against  the  carrier  uhIms 
it  overcomes  such  inference. 
For  othPT  caaex,  »ee  Evidence,  II.  A,  I,  I. 
ID,  in  Dig.  1-52  N.  S. 

(April  16,  1018.) 

1  PPEAL  by  defendant  from  a  judgment 
l\  of  thf  Uietrict  Court  tor  Weber  Counly 
in  favc)r  of  plaintiff  in  an  action  broupht 
to  recover  damages  for  personal  injuries 
alleged  to  liave  been  caused  bv  defendant's 
negligence,     Keversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boyd,  De  Vine.  Eccles.  ft 
Woollcj-,  for  appellant: 

When  a  passenger  is  injured  after  he 
ia  upon  the  car  by  reason  of  the  jerking  or 


38-1. 

Ab  to  the  relation  of  the  doctrine  of  Tr\ 
ipsa  loquitur  to  the  burden  of  proof,  sef 
notes  to  Cleveland,  0.  C.  &  St.  L.  R,  Co 
V,  Hadley.  Ifl  L.R.A.  (N.S.)  827,  and  Hnphis 
V.  Atlantic  City  &  S.  R.  Co.  L.R.A.I9ie.A. 
920, 
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dudden  muvemcnt  of  the  triiin,  before  the 
rarrier  can  be  held  lialile  in  daninjTea  it 
must  be  establjnlied  thit  tlie  jerking  or 
movement  (tob  unuxuallj  midden,  extra 
dinnry,  or  yiolent,  or  done  in  a  negli^nt 
manner,  or  due  to  Heme  dei'i'ct  in  equip- 
ment or  appliances  under  the  eontroi  o(  the 
defendant. 

MeOann  t.  Ro«hin  Elev.  R.  Co.  lOfl  Mans. 
+4B,  19  L.R.A.(N.8.)  806,  12T  Am.  St.  Rep, 
.-.mt.  R5  X.  E.  5T0;  Koley  ».  Boston  &  M. 
R.  Co.  103  Mase.  332,  7  L.R.A.(N.B.)  1076, 
:■)  N.  !•:.  765;  Bjron  v.  Lynn  &  B.  R.  Co. 
177  Mas9.  308,  58  N.  E.  lOir.;  Martin  v. 
Ronton  Kiev.  R.  Co.  216  Mn»«.  361,  103 
v.  E.  828:  Benoit  v,  Roston  *  N.  Street  R. 
Co.  218  M«BB.  320,  103  S.  K.  830-.  Saundera 
T.  Bofltoo  Elev.  R.  Co.  211)  Masx.  353,  103 
V.  R.  77B;  Boston  Elev.  R.  Co.  v.  Hmith,  23 
I,.R.A.(N,S.)  890,  94  C.  C.  A.  84,  168  Fed. 
<i28;  Fitch  v.  Mason  Citv  &  C.  L.  Traction 
Co.  124  Iowa.  B«S.  100  N.  W.  618;  Hit*  v. 
:tletroi>ol)tan  Street  R.  Co.  180  Mo.  132,  51 
Am.  St.  Rep,  65B,  ?.l  S.  W.  208.  a2  K.  VV. 
■MS:  Pvyot  V.  Metropolitan  (Street  R.  Co.  85 
Mo,  App.  367 1  Bartley  v.  MotropoliUn 
S'ni-t  R.  Co.  148  Mo.  124.  4H  S.  \V.  840,  5 
.\nt.  Xeg.  Rep.  635;  Adamx  v.  Wanltin^on 
4  (i,  R.  Co,  »  App,  D.  C,  26,  9  Am.  Keg.  Caa, 
183;  .I.ihnson  v.Intenirban  Street  R,  Co. 88 
X.  V.  Snpp.  86fl:  JarkBonville  ytrt«t  R.  Co. 
V.  Chappelt,  21  Fla.  175,  2  Am,  Xeg.  Caa, 
.140;  HaunderB  v.  Chicago  k  X.  W.  R.  Co.  6 
S.  IJ.  40,  HO  N.  W.  148. 

Til''  mere  Budden  starting  o(  a  ear  after 
B  paHnpn'rer  has  gotten  on  board  Hnd  is  on 
tlie  tilj-pH  is  not  Buffieient  to  jiiBtify  the 
appliratinn  of  the  doctrine  of  res  ipca.  loqui- 

Chrislenftpn  v.  Oregon  Short  Lin 
35  Utah,  137,  20  L.R.A.(X,8,I  255,  flB  Pac. 
»76,  18  Ann,  CftB,  1150,  1  N.  C.  C,  A.'  232; 
Cnnnell  v.  OrcRon  Short  Line  R,  Co.  — 
I'tah,  — ,  168  Pae.  337;  Swepney  v.  Erv- 
inp,  228  V.  S,  233,  51  U  ed,  81.1.  33  Sup. 
Ct.  Rep.  416,  Ann.Caa.  1914U,  005:  Hiighea 
V,  Atlantic  City  4  S,  R.  Co.  85  N,  J.  L.  212. 
L.R.A.1016A,   1>27,   80   Atl,   709. 

^Ir.  J.  G.  Willis  for  respondent. 


Frlck,  Ch.  J.,  delivered  the  opinloi 


the  c 

Plaintiff  commenced  this  action  on  the 
3th  day  of  March,  1016,  to  recover  dam- 
ages for  pereono)  injuries  which  he  alloged 
he  received  through  the  negligence  of  the 
defendant  on  June  14,  1912.  In  hiH  cum- 
plftint  he  alleges  that  he  was  injured  while 
attempting  to  board  one  of  ilefendant'x 
passenger  trains  at  Clinton,  a  station  aome 
distance  aoutli  of  Ogden  city,  Tlie  arts 
of  negligence  relied  on  arp  alleged  an  fol- 
lows: "That  while  plaintiff  was  ituch  pas- 
senger.  and  in  the  act  of  boarding  Aaid 
train  at  aaid  station  of  (.'linton,  and  ivhite 
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he  iva«  npon  the  lower  sleji  of  the  rear 
I  platform  of  said  car,  the  said  car  was. 
througli  the  negligence  of  defenilant,  SKiI- 
denly  started  and  put  into  quick  motion, 
without  allowing  plaintiff  enfficient,  or  any, 
time  to  safely  get  upon  waid  car:  and  in 
conBi'nuclice  thereof,  and  of  the  negligenpe 
of  the  aervantx  of  defendant  conducting 
and  operating  said  car,  plaintifT  was  vio- 
lently thrown  against  the  rear  end  of  the 
platform  of  suid  car.  whereby  he  austained 
great   and   permanent    injuries,   as   foIlowB. 

The  alle};ed  injuria  are  then  described, 
and  plaiiitiir  adds  a  prayer  for  judgment. 
The  defendant,  upon  the  ground  of  want 
of  knowledge  or  information,  denied  that 
plaintiff  was  a  pasnenger  on  defendant's 
train ;  that  he  was  injured  as  alleged,  or 
at  all.  \a  an  aflirmatire  defense,  defend- 
ant averred  that,  if  plaintiff  was  injured 
as  alleged,  such  injury  was  caused  wholly 
an.i  soh'Iy  thniugh  his  own  negligence,  etc. 
Upon  those  issues  the  case  was  tried,  and 
at  the  conclusion  of  the  eviilence  the  defend- 
ant requested  the  court  to  direct  the  Jury 
to  return  a  verdict  in  its  favor,  for  the 
reasons  (1)  that  the  evidence  in  inuufTieient 
to  Justify  a  finding  of  negligence  on  tlii< 
part  of  the  defendant;  (2)  that  the  al- 
Ici^ed  injuries  were  caused  through  platn- 
tifl'a  own  negligence  and  want  of 'ordinary 
care:  and  (3|  that  the  evidence  shoii's 
that  the  alleged  injuries  were  caused  by 
some  cause  other  than  tlie  allied  accident. 
Tim  court  refused  to  so  charge,  hut  sub- 
mitted the  cause  to  the  jury  upon  the  evi- 
dence, and  six  out  of  ei<!lit  jurors  impaneled 
returned  a  verdict  in  favor  of  the  plaintiff. 
Judgment  was  duly  entured  iipwi  the  ver- 
dict, and  the  defendant  appeals. 

While  many  errors  are  assigned,  yet 
counsel  in  their  brief  have  argued  but  two. 
Counsel  insist  that  the  court  erred  in 
refusing  the  requent  to  direct  a  verdict  in 
favor  of  the  defendant  for  tlie  reuHons  be- 
fore stated.  The  plaintiff  was  the  only 
'vitncBB  produced  who  seemed  to  know  any- 
thing concerning  the  happening  of  the  ac- 
cident. While  the  conductor  and  brake- 
man  in  charge  of  the  train  on  the  day  of 
the  alleged  accident  were  called  by  the  de- 
fendant, neither  of  them  knew  anything 
of  the  happening  of  the  accident,  and 
itlier  of  them  koew  the  plaintiff,  or  that 
was  a  passenger  on  the  train  at  the 
ne  in  question.  No  other  witness  w.is 
called  who  either  saw  or  knew  anything 
about  the  accident.  The  plaintiff,  who  was 
a  plumber  engaged  in  that  work,  in  sub- 
stance testihed  that  at  about  twenty  min- 
utes before  5  o'clock  on  the  afternoon  of 
the  nth  day  of  ,Tunc.  1912,  and  while  he 
was  on  the  sleps  of  one  of  the  car,<  of  de- 
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feodant's  tr&iu,  and  while  attempting  to 
iHi&rd  the  train  carrying  kit  pliunbiug  tools, 
the  train  was  suddeQly  started,  and  he  was 
injured. 

In  answer  to  his  counsel's  queetiona  he 
described  the  accident  as  follows: 

Well,  when  the  train  came  into  the  de- 
pot I  was  standing  there  and  they  stopped; 
and  nliile  I  was  in  the  act  of  getting  on 
the  train,  I  picked  up  my  tools  off  the 
ground,  put  them  on  my  ehoulder,  and  put 
my  gHBolene  furnace  on  my  arm  like  that, 
and  this  hand  grasped  the — 

Q.     Which  hand  is  tliatf 

A.  Left  bad  gasped  the  handrail,  and 
just  aa  I  was  taking  a  step  up, — I  had 
stepped  up  on  the  right  foot  flrst, — and 
just  as  I  was  taking  the  step  up,  before  my 
left  foot  got  on  the  step,  the  car  Btart«d 
off  with  a  jerk. 

The  witness  said  he  was  thrown  against 

I  dg       t   th         d      f   th     ca  d   that 

h    th     b        J      d  h     hp     t 

Th    pi      Iff     ]th     gh  h    all  g  d  h    we 

J       d         th     m  f  d  J     e 

14     lOli  tl    1  lad  1    m      f 

J   k    d    g        t  th  Id  comp  n- 

t  1    th       2d        J      f   \  be      101  d 

1  reuftcr  brought  th  s  action,  aa  before 
aaled.     . 

t!ouii9el  insist  that  tlie  evidence  is  in- 
^iiffii;ient  to  justify  a  finding  of  negligence 
on  the  part  of  the  defendant.  While  it 
i^  true  that  the  evidence  of  negligence  in 
some  respects  is  not  Rtrotig.  yet,  in  view 
of  the  higli  degree  of  cari'  that  a  common 
carrier  owes  to  his  pasi^enger,  we  are  not 
prepared  to  say  tliat  there  was  no  sub- 
stantial evidence  of  the  uegli^nce  pro- 
duced by  the  plaintiff.  If  there  is  any 
bubstantial  evidence  of  negligence  on  the 
|>art  of  the  defendant,  and  that  such  neg- 
ligence was  the  proximate  cause  of  the  in- 
jury complained  of,  then  the  question  ia  \ 
one  of  fact  for  the  jury,  and  not  one 
of  law  for  the  court.  While  there  are 
a  number  of  circumstances  in  this  case, 
which  we  need  not  pause  to  state  here, 
from  which  the  jury  might  have  found  the 
facts  in  favor  of  the  defendant,  yet  the 
effect  that  should  be  given  to  such  circum- 
stances was  purely  a  question  to  he  deter- 
mined by  the  jury.  It  follows,  therefore, 
that  tJie  district  court  did  not  err  in  re- 
fusing to  direct  tlie  jury  to  return  a  ver- 
dict for  the  defendant,  and  in  submitting 
the  case  to  the  jury. 

It  iH,  however,  also  insisted  that  the 
court  erred  in  charging  the  jury.  The  court 
charged  the  jury  as  follows:  "The  mere 
fact,  if  you  find  it  to  be  a  fa«t,  that  plain- 
tiff was  injured  at  the  time  and  place  men- 
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tioned,  does  not  justify  an  ioference  either 
that  the  plaintiff  was  n^ligent  or  the  de- 
fendant waa  negligent;  yet  if  you  believe 
from  a  preponderance  of  the  evidence  that 
plaintiff  boarded  the  car  at  Clinton,  having 
a  mileage  ticket  with  which  to  pay  hin 
fare  and  intending  to  take  passage  therein. 
and  ichile  in  the  act  of  getting  oa  the  oar 
he  wa*  injtiTed  by  the  swddea  atariing  of 
the  car,  th«  tudden  ttarting  of  the  oar  un- 
der auch  circitmalances  raises  an  infrreiut 
of  neiiligenoe  on  the  part  of  the  deftndant, 
though  not  a  conclusive  one,  and  the  tato 
r-astg  upon  the  defendant  the  burden  of 
showng  that  such  starting  vas  not  coated 
by  the  negligence  of  the  defendant  or  ilt 
servants  in  amtrol  of  the  oar,  or  that 
plaintiff  was  negligent  and  his  nefjligencc 
waa  a  proximate  cause  of  or  contributed 
to  hia  injury.  Nevertheleaa,  whether  or 
not  the  defendant  was  negligent,  and  wheth- 
er or  not  the  plaintiff  waa  negligent,  are 
questiona  of  fact  to  be  determined  t^  yon 
from  all  the  evidence  in  the  case,  and  in  the 
light  of  these  iustructiona  as  to  the  law 
applicable  thereto."      (Italics  ours-) 

Counsel  excepted  to  the  charge,  and  es- 
pecially to  that  portion  which  is  given  in 
italics.  It  will  be  observed  that  in  the 
instruction  excepted  to  the  district  roun 
informed  the  jury  respecting  the  effe^rt  of 
the  maxim  res  ipsa  loqtiitur.  While  ex- 
prcsaions  similar  to  those  used  by  the  court 
in  the  instruction  are  often  met  wttb  in 
the  written  opinions  of  the  courts,  yet  it 
is  not  always  safe  to  charge  a  jury  in  the 
precise  language  used  by  the  justices  in 
writing  opinions.  Opinions  ar«  not  iotend- 
ed  as  instructions  to  laymen  or  jurors,  }mt 
they  are  intended  for  judges  and  lawyers, 
who  are  learned  in  the  law.  It  will  he 
observed  that  the  court  told  tlie  jnry  in 
express  terms  that  the  "sudden  starting 
of  the  c«r  raises  an  inference  of 

legligence  on  the  part  of  the  defendant. 
.  .  .  and  the  law  casts  upon  the  defend- 
ant the  burden  of  showing  that  such  start- 
ing was  not  caused  by  the  negligmee  of 
the  defendant."  The  jurors  were  thus  in- 
formed in  positive  terms  that  the  sudden 
starting  of  the  car  raised  an  inference  of 
negligence,  and  that  the  burden  was  cast 
on  the  defendant  to  explain  away  or  tn 
dissi[>ate  such  inference.  The  natural  and 
oKvioUEi  meaning  of  the  language  of  the 
instruction  is,  and  a  jury  of  laymen,  we 
think,  would  so  understand  it,  ihat  from 
the  sudden  starting  of  the  car  an  inference 
or  presumption  of  negligence  necessarily 
arose,  and  that,  unless  the  defendant  pro- 
duced evidence  to  explain  the  sudden  start- 
ing of  the  car,  the  plaintiff  was  entitled 
to  a  verdict  aa  a  matter  at  eonrse.  In 
other  words,   if  tie  jury  believed  the  car 
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*U  Budjlealj  Btarted,  it  then  became  their 
dutj  to  inter  negligence.  If,  tlierefore,  the 
(gents  Bod  servants  of  tlie  defL'ndB.at 
Iwtiicli  i>  K  corporation,  and  can  and  doet 
know  Uld  &ct  only  by  ftad  througli  it( 
agenta  Bod  aetvants)  knew  nothing  alwut 
llie  happeoing  of  tlie  alleged  accident 
llie  sudden  starting  of  the  uar,  and  for  that 
reason  could  not  explain  why  the  car  wat 
started,  aa  claimed  iiy  (Jaintiff,  the  jury, 
UDiIer  the  inatruction,  would  aasiune  that 
only  one  result  was  permissible,  and  that 
was  to  return  a  verdict  for  the  plaintiff. 
Mucli  haa  been  said  and  written  concern- 
iirg  the  effect  of  the  doctrine  of  res  ipsa 
loquitur,  and  when  it  is  applicable.  The 
dearest  statement  concerning  the  effect  of 
that  doctrine  that  the  writer  haa  seen  is 
found  in  the  somewhat  recent  case  of 
Sn-eeney  t.  Erving,  228  U.  S.  at  page  240, 
a:  L.  ed.  818,  33  Sup.  Ct.  Rep.  4IB,  Ann. 
C»*.  1914D,  003,  where  the  Supreme  Court 
at  the  United  States,  speaking  through  Mr. 
Justice  Pitney,  states  what  is  meant  by 
the  doctrine,  in  tiie  following  words:  "In 
our  opinion,  res  ipsa  loquitur  means  that 
the  fact*  of  the  ODOurrmoe  uummt  tht  in- 
fmvee  of  negligence,  not  that  they  com- 
pel luch  an  tft/erenoey  that  Ihei/  fumieh 
cireumelantial  evidence  of  negligence  tchere 
direct  mndencB  of  it  mag  be  tacking,  6«(  it 
IS  ei-idence  to  he  weighed,  not  neceggarily 
to  be  accepted  a»  tuSiment ;  that  they  call 
for  explanation  or  rebuttal,  not  necessarily 
that  they  require  it;  that  tliey  make  a 
esse  to  be  decided  by  the  jury,  not  that 
they  forestall  the  verdict.  Res  ipsa  lo- 
<1ULtur,  where  it  applies,  does  not  convert 
The  defendant's  general  issue  into  an  af- 
drmativE  defense.  Wlien  all  the  evidence 
is  in,  the  question  for  the  jury  is  whetlier 
the  preponderance  is  with  the  plaintiff. 

"Such,  we  think,  is  the  view  generally 
taken  of  the  matter  in  well-considered 
judicial  opinions."      (Italics  ours.) 

In  the  foregoing  statement  the  distinc- 
tion tietwern  the  court  charge  in  the  case 
at  bar,  and  what  a  charge  in  a  case  where 
the  doctrine  is  applicable  should  be,  is 
clearly  and  admirably  stated. 

In  addition  to  the  foregoing,  other  well- 
considered  statements  of  the  doctrine  and 
its  application  are  found  in  4  Words  II 
Phrases,  2d  Series,  S18,  where  it  is  said: 
"The  principle  of  res  Ipsa  loquitur  ren- 
ders the  question  of  negligence  one  for 
vhe  jury,  but  does  not  relieve  the  plaintiff 
of  the  burden  of  proof.  It  does  not  raise 
any  presumption  in  plaintiff's  favor,  but 
simply  entitles  the  jury,  in  view  of  all  the 
circumstances  and  conditions  as  shown  by 
the  plaintifTs  evidence,  to  infer  De^lL)^nce, 
and  to  say  whether,  upon  all  the  evidence, 
the  plaintiff  has  sustained  his  allegation." 
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It  is  there  further  said:  "The  doctrine 
of  res  ipsa  loquitur  does  not  dispense  with 
the  rule  that  the  person  alleging  neg- 
ligence must  prove  it :  but  it  is  simply  a 
mode  of  proving  negligence,  and  docs  not 
change  the  burden  of  proof." 

Numerous  cases  in  support  of  the  frare- 
going  texts  are  cited,  which  we  need  not 
refer  to  here. 

In  the  instruction  in  question  the  dis- 
trict court  in  effect  told  the  jury  that  the 
sudden  starting  of  the  car  "raises,"  that 
is,  compels,  an  inference  of  negligence. 
That  is  not  the  law.  The  law  is  that,  in- 
asmuch as  the  train  was  under  the  exclu- 
sive managenipnt  and  control  of  the  defend- 
ant's servants,  the  sudden  starting  of  the 
car  warranted  or  authorized  the  jury  to 
infer  or  assume  tliat  the  sudden  starting 
was  caused  througli  the  negligence  of  those 
who  then  managed  and  controlled  the  train, 
and  not  that  such  starting  necessarily 
raised  such  an  inference  or  presumption- 
In  the  case  at  bar,  in  view  that  the  defend- 
ant was  unable  to  explain  the  sudden  start- 
ing of  the  car  by  reason  that  it  knew 
nothing  concerning  the  accident,  the  jury 
no  doubt  assumed  that  a  finding  of  neg- 
ligence necessarily  followed  as  a  matter  of 
law.  The  sudden  starting  complained  of 
merely  authorized  the  jury  to  infer  neg- 
ligence, but  did  not  require  it  to  so  find. 
The  jury,  without  any  evidence  or  explana- 
tion on  the  part  of  the  defendant,  were 
nevertheless,  under  the  law,  authorized  to 
find  that  there  was  no  negligence.  The 
jury,  therefore,  should  have  been  instruct- 
ed that  if  they  found  tlie  car  was  suddenly 
started,   tliat    fsct,    standing   alone,   woald 

ant  or  authorize  an  inference  of  neg- 
ligence on  the  part  of  the  defendant,  and 
unless  the  sudden  starting  was  explained 
by  it  the  jury  would  be  justified  in  rt-- 
turning  a  verdict  for  the  plaintiff  upon 
that   issue. 

Counsel  for  defendant,  however,  also 
contend  that  the  doctrine  of  res  ipsa  lo' 
quitur  had  no  application  in  this  case.  In 
this  contention  counsel  are  in  error.    Here 

train,  which  was  alleged  to  have  been 
suddenly  started  "with  a  jerk,"  whieh,  it 
is  claimed,  caused  the  injury,  was  under 
the  exclusive  management  and  control  of 
the  defendant.     If.  therefore,  something  un- 

1  or  extraordinary  occurred  In  the 
operation  and  management  of  the  train 
which   resulted   in    injury   to   a   passenger, 

lecurrcnce  warranted,  but  did  not  com- 
pel, an  inference  that  it  was  due  to  the 
negligence  of  the  defendant,  unless  it  was 

!   to   appear   that   the   oceurrence   was 

to  some  other  cause  than  the  one  as- 
sumed or  inferred,  and  for  which  tlie  dc- 
fendnnt  was  not  responaible. 
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We  dpsire  to  add  timt  it  does  not  nee-  ■ 
psnaril;  follow  tliat  hecauHe  nimilar  Ian- 
;riinge  je  sometimes  used,  or  may  be  used,  j 
in  a  (charge  to  tlie  jury,  that  for  that  rea-  ! 
son  aloni'  the  judgment  in  a  particular  j 
i-ase  would,  under  all  cirewnifltanwn,  be  ] 
reversed.  It  might  well  be  that  upon  the  I 
whole  record  it  would  appear  that  no  pi-e- 
judke  reeiiited  notwitli standing  tlie  use  of  | 
aueb  language,  and  in  etich  event  the  judg-  I 
meut  would  not  be  reveraed.  In  view  of 
the  peculiar  circumataocea  of  this  case,  how- 


ever, to  which  we  have  referred*  we  are 
not  Batisfied  that  no  prejudice  resulted 
from  the  giving  of  the  inatruction  com- 
plaini'd  of,  and  hence,  for  the  reason  stateil. 
the  judgment  ia  reversed,  and  the  caiir* 
is  remanded  to  the  District  Court  of  Weber 
count;^,  with  diretrtiona  to  gr«iit  a  new 
trial.     Appellant  to  recover  coats. 

McCftrty.     Corrman, 


FRliD  SPKNCER.  Appt., 

STATE  OF  OKLAHOMA. 

(—   Okia.   Crim.   Rep.   — ,   180   Pac,   270.) 

Iiidlciment  —  ndnltrry. 

1.  An  information  for  open  and  notorioiis 
adultery   which    charges   llie    offense    on    a 
wingle  day  ia  suflicient.     It  is  not  necessary 
to  allege  such  oiTen^4e  witli  a  contiuucndo. 
For  other  iM»e».  see  Iviiictment ,  elc,  Jl.  e, 

3,  in  Dig.  i-J^  .A',  if. 
Evidence  —  niarrfnge  —  adiulHNlutis. 

2.  Proof  of  admiBsioini  and  declarations  of 
the  defendant  is  competent  to  prove  mar- 
riage in  a  prosecution  for  adultery. 

For  other  cases,  see  Evidence,  X.  e,  in  Dig. 

1-52  N.  B. 
Kvidencc  —  xnlHclcncy.    ■ 

3.  Evidence  examined,  and  held  aiifTicient 
to  Rustain  a  convicti<Ai  for  living  in  open- 
and   notorious  adultery. 

For   other   ciuei,   see   Evltienee,   XII.   t,   in 

Dig.  l-5£  _V.  H. 
Trial  —  liiBirnclloDs. 

4.  For  instructions  held  to  be  a  suthcient 
dc  Unit  ion  of  open  and  notorions  adultery, 
and  not  contusing  or  misleading,  eee  body 
of  opinion. 

For  other  ooHes,  nee  Trial,  II.  e,  5.  *n  Dig. 

1-52  n.  B. 
Same  —  refuaal. 

.'i.  Requested  instructions  based  upon  the 
theory  of  the  defense  that  the  fact  that 
defendant  and  the  woninn  with  whom  he  was 
living  were  not  husband  and  wife,  and  that 
defendant  was  married  to  another  woman, 
must  have  been  known  to  the  community 
generally  during  all  the  time  the  parties 
were  living  in  an  adulterous  relation,  be- 
fore   a    conviction    of   open    and   notorious 
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the  neiglibore  and  acquaintances  of  the  par- 
ties before  it  ceased  and  prior  to  the  com- 
mencement of  the  prosecution.  After  thai 
proof  of  a  single  day's  continuance  of  tlie 
unlawful  relationship  in  sufficient  to  sustain 
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ivicting  him  of  living  in  open  and 
jjrious   adultery,     .\flinued. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hays  &  Iluglios  for  appellant. 

Messrs.  S.  O.  Freeling:.  Attorney  G«i- 
eral,  and  R,  MrMlllan,  Assistant  Attomef 
General,  for  the  .State; 

The  information  complies  with  the  law  <rf 
this  state,  and  of  other  statch  with  a  similar 
statute. 

Heacock  v.  State,  4  Uiijii.  Crim.  Rep.  607. 
112  Pac.  B49;  Ei  parlc  Cranford,  3  Okla. 
Crim.  Rep.  101 ;  1  Cyc.  <>5&. 

The  term  "notorious"  is  sufficiently  an- 
swered if  the  act  is  done  in  such  a  manner, 
or  under  such  rircumttances,  as  neceasarilv 
to  become  public  or  generally  known  in  the 
neighborhood. 

Grisham  v.  State,  2  Yerg.  589;  State  t. 
Cagle,  2  Humph.  414;  Cole  v.  SUte,  8  Bast. 
243;  Mynatt  v.  State,  8  Lea,  47;  SUte  (. 
Crowner,  68  Mo.  1.^0;  Harris  v.  SUU,  11 
Okla.  Crim.  Rep.  273,  U5  Pac.  759;  ¥.\ 
parte  Burris,  10  Okla.  Crim.  Rep.  84,  J33 
Pac.  1139. 

Where  the  case  is  made  out  so  clearly  at 
to  preclude  any  poasibility  of  a  jury  ar- 
riving at  any  verdict  save  the  one  iu  the 
instant  case,  and  where  there  are  no 
material  errors,  constitutional  or  statutory, 
tlie  court  will  not  reverse  a  cause. 

Byers  v.  Territory,  1  Okla.  Crim.  Rep. 
60H,"lOO  Pac.  201,  103  Pac  532;  Fowler  v. 
Kt.Tte,  8  Okla.  Crim.  Rep.  130,  120  Pac 
831;  McRae  v.  State,  8  Okla.  Crim.  ne)<. 
483,  129  Pac.  71;  Rogers  v.  State,  0  OkU. 
Crim.  Bep.  277,  131  Pac.  Ml. 
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UatBon,  J.,  delivered  the  opinion  of  the 

It  ie  Ant  contended  that  the  court  erred 
in  overruling  the  demurrer  to  the  infnTni&- 
tion.  The  charging  part  of  the  information 
is  as  follows:  "That  on  the  ■  ■--  ■-  day  of 
Uctobec,  A.  B.  1914,  at  and  within  laid 
raunty  and  within  the  juriBdiction  of  said 
court,  me  Fred  Spencer,  then  and  there 
being,  did  then  and  there  unlawfully  and 
feloniouBty  live  in  open  and  notortoua 
adultery  and  have  sexnal  intercourse  with 
vat  Mary  Doe,  whose  real  name  to  your  in- 
formant ia  unknown,  lie,  the  Bald  Fred 
Spencer,  then  and  there  being  a  married 
man  and  the  husband  of  one  Bessie  Spencer, 
and  not  the  huitband  of  anid  Mary  Doe,  eon- 
Ira  ry,"  etc. 

The  ground  relied  upon  by  coungel  for 
Ihe  Appellant  is  that  living  in  an  open  and 
Dotorion*  Btate  of  adultery  being  a  con- 
tinaing  offenae,  it  ie  necpeaary  to  allege  the 
rrime  with  a  continuendo.  We  cannot  agrM 
with  this  contention.  In  the  case  of  Kiteh- 
nu  V.  State,  in  Okla.  Crim.  Rep.  e03,  140 
Pac.  ei»,  this  court  said:  "If  the  parties 
for  a  single  da;  lived  together  in  open  and 
notorious  adnttery,  the  offenae  was  com- 
plete." 

Also  in  th«  case  of  Lvman  v.  People,  98 
111.  App.  ase.  affirmed  in  198  111.  544.  64 
X.  K.  974,  it  was  held;  "An  indictment  tor 
adultery  which  rhargea  the  ofTenee  on  a 
-ingle  day  is  suftlEieot  where  ihe  proof 
F  ho  wed  that  the  adulterous  relation  con- 
tinued for  a  period  of  four  weeks  or  longer." 

It  IB  also  contended  that  the  evidence 
i'  insufficient  to  prove  that  the  appellant 
was  married  to  some  other  woman  than 
the  one  with  whom  he  cohabited  at 
Ihe  time  of  the  comniiasion  of  this  of- 
Imse.  The  only  proof  of  his  marriage 
is  t^  admieaionH  and  declarationa  upon 
)ii4  part,  together  with  the  faot  that,  during 
the  time  the  proof  shows  that  lie  wbr  living 
«iih  one  Mary  Doe,  or  Ella  Spencer,  he 
■dmitted  that  he  brought  a  divorce  proceed- 
ing in  Oklahoma  City,  Oklahoma,  against 
another  wonuin  who  was  at  that  time  resid- 
ing in  Chicago,  Illinois.  The  notice  of 
pahlicatiou  for  service  of  summonA  in  this 
iliTorce  proceeding  was  also  seen  iiy  several 
•'I  the  witnesses  who  testified.  The  first  ! 
vjfe  also  appeared  before  the  commenue- 
ment  of  this  proaecution,  and  in  the  pres- 
rTtee  of  the  defendant  accused  him  of  being 
ier  lawful  husband,  which  fact  did  he  not 
specifically  deny.  Also  it  appears  that  de- 
fendant had  a  property  Hettlement  with  the 
diicago  woman  at  the  time  she  was  in 
Hiiliart.  The  case  was  not  defended  upon 
ilie  theory  that  the  appellant  was  not  mar- 
ried to  some  other  woman  at  the  time  of 
this  alleged  uolawftil  cohabitation.  We 
hnvc  carefully  examined  the  evidence  along  | 
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this  line,  and  it  is  our  opinion  that  the 
proof  ia  sufficient  in  view  of  the  fact  liiat 
there  was  no  denial  that  the  marital  rela- 
tion   ettisted    between    the    defendant    and 

Bessie  Spencer.  I'roof  of  admissions  and 
declarations  of  the  defendant  is  competent 
to  establish  such  Telntionwhip.  Owen--  v. 
State,  04  Ala.  1)7,  10  So,  669;  Cook  v.  Slate, 
11  Ga.  53,  5fl  Am.  Dec.  410;  SUte  v. 
Sanders.  30  Iowa.  oSE:  State  t.  Libbv,  44 
Me.  400,  ea  Am.  Doc.  115;  Com.  v.  Holt, 
lei  Maas.  01;  State  v.  McDonald,  25  Mo. 
176;   Bf^T  V.  State,  19  Tex.  App.  91. 

It  is  Also  contended  that  the  demurrer  to 
the  state's  evidence  should  have  been  sus- 
tained. While  demurrers  to  evidence  in 
criminal  cases  are  not  recognteed  by  our 
Code,  we  will  treat  this  demurrer  as  a  mo- 
tion ou  the  part  of  the  defendant's  counsel 
addressed  to  the  trial  court  to  direct  a  ver- 
dict of  "not  guilty.'  The  basis  of  this  as- 
signment is  that  there  was  no  evidence  to 
show  that  Fred  Spencer  and  Ella  Spencer, 
or  Mary  Doe,  were  living  in  open  and 
notorious  adultery.  The '  proof  pIiows  be- 
yond quet:tiou  that  for  a  period  of  time 
covering  some  eighteen  months  or  more 
Fred  Spencer  and  a  woman  who  was  known 
aa  Ella  Spencer  lived  toyether  alone  and 
maintained  a  residence  connected  with  a 
photograph  gallery,  which  they  oper.it ed 
and  maintained  in  the  city  of  Hohart. 
This  residence  was  located  on  Main  street 
in  said  city  in  the  bii>iiness  district  thereof. 
When  the  detendaut  first  came  to  Hohart 
lie  aniiutinced  to  some  of  his  neighbors 
that  Ilia  wife  iiould  soon  follow  him,  and 
in  a  short  time  the  said  Ella  Spencer  ap- 
peared upon  the  scene.  She  was  introduced 
by  the  defendant  aa  his  wife,  and  as  Mrs. 
Spencer,  and  Bssinted  him  in  caring  for  his 
photograph  gallery,  did  the  marketing, 
opned  a  bank  account  in  the  name  of  Ella 
Spencer,  paid  bills  connected  with  the 
photograph  bufiineas,  a-<<Ei^ted  in  maintain- 
ing a  garilen,  did  the  washing  and  ironing, 
and  in  general  occupied  the  Intimate  rela- 
tion that  a  wife  does  to  a  husband.  She 
was  received  by  the  public  generally  as  fhe 
wife  of  the  defendant,  and  was  so  known  and 
accepted.  This  is  the  uncontradicted  proof 
on  the  part  of  both  the  state  and  the  de- 
fendant. It  is  the  theory  of  the  defense  in 
this  case,  however,  that,  during  all  this 
time  these  parties  were  living  together  in 
HGcret  in  an  adulterous  relationship,  they 
were  received  aa  husband  and  wife,  and 
nobody  linew  dilTerent.  Therefore,  although 
tlie  relationriiip  was  adulterous  und  the  liv- 
ing together  open,  tliere  ivas  no  notoriety 
connected  with  the  otTense.  and  therefore 
there  can  tie  no  conviction.  Counsel  rely 
upon  the  case  of  People  v.  Salmon,  148  Cal. 
.103.    2    I..R.A.(N.S.l    1186.    113    Am.    St. 
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Rep.  2S8,  83  P&c.  42,  cited  by  this  court  ia 
the  case  of  CopeUnd  v..  SUte,  10  Okln. 
Crim.  Rep.  1,  133  Pac.  2aS,  nhere  the  quea- 
tion  of  what  conKlitutes  notoriety  \vaa  not 
involved. 

Whatever  may  be  aaid  respecting  the  Sal- 
mon Case,  it  will  be  appropriate  in  this 
opinion  to  note  that,  after  the  supreme 
court  of  California  bad  given  the  construc- 
tion to  the  words  "open  and  notorious" 
tiiat  was  given  in  that  ca»e,  tbe  legislature 
of  California,  in  1911,  saw  At  to  strike  tbe 
words  "open  and  notorious"  from  tlieir 
statute.  Were  it  absolutely  nect^^sary  to 
do  BO  in  thin  opinion,  upon  mature  reSec- 
tion  this  court  could  not  conacientioustj 
follow  all  the  argument  of  the  supreme  court 
of  California  in  the  Salmon  Case.  That 
case  opens  the  doori  for  parties  to  hie  them- 
selves to  strange  communities  and  live  open- 
ly in  adultery  with  one  another  and  by 
meni> '  of  concealing  their  true  relationship 
impose  themselves  upon  the  public  generally 
and  be  received  in  decent  society  to  the 
humiliation  and  disgrace  of  the  law-abiding 
people,  whereas  if  their  true  relationship 
was  known  the  public  could  protect  it- 
self against  such  conduct- 
It  is  not  the  policy  of  the  law  to  encour- 
age a  culpable  defense  to  an  act  which  ii 
itself  criminal.  Tlie  adulterous  relation- 
ship was  criminal.  The  living  together  was 
open  and  well  known  to  the  community  gen- 
erally. The  Salmon  Case  is  based  upon  the 
aseumption  that  after  such  relntionsliip 
becomes  hnoivn  there  is  no  public  scandal 
and  disgrace  occasioned  by  reason  of  the 
previous  living  together  of  the  parties  in 
open  adultery.  In  other  words,  tbe  no- 
toriety will  only  attach  should  the  parties 
continue  that  relationship.  It  is  our 
opinion  that  when  sucli  relationship  has 
been  made  to  appear  the  public  scandal 
and  disgrace  are  just  as  great  end  the 
notoriety  is  just  as  prevalent  as  had  it  been 
known  during  the  entire  tiiiie.  The  no- 
toriety of  such  a  continuous  living  together, 
and  the  thought  that  good  people  had  been 
deceived  into  receiving  such  parties  into 
their  homes  and  treating  tbem  with  the  re- 
spect and  consideration  due  to  lawfully 
married  people,  are  humiliating  in  tlie  ex- 
treme. The  legialature  never  intended  to 
londone  such  conduct  as  that  merely  be- 
cause the  guilty  parties  are  able  for  a  time 
to  conceal  their  true  relations.  To  so  hold, 
in  our  opinion,  ia  a  fraud  upon  society,  and 
lends  to  destroy  rather  than  to  preserve 
and  promote  the  institution  of  marriage. 
To  confess  their  illicit  relation  would  expel 
them  from  all  decent  society,  and  very  few 
people  are  so  infatuated  as  to  forego  the  ad- 
vantages of  social  intercourse  and  reapecta- 
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1  obtain  them  by  tbe  as- 


bility  if  they  c 
sumption  of  virtue. 

This  subject  was  heretofore  been  com- 
mented upon  by  thia  court  in  the 
case  of  Kitchens  v.  SUte,  10  Okla. 
Crim.  Rep-  603,  140  Pac.  619,  a  later  ose 
than  the  Cnpeland  Case,  in  which  the  court 
said;  "The  law  geeks  not  alMie  tc  prevent 
illicit  cohabitation  and  to  prohibit  tbe  pub- 
lic scandal  and  disgrace  incident  thereto, 
but  also  to  preserve  and  promote  the  inttt- 
tution  of  marriage^  upon  which  the  beat  in- 
terests, and  indeed  the  existence,  of  society, 
depend." 

There  waa  not  only  an  open  living  to- 
gether by  these  parflea,  but,  aiter  it  liecame 
known  1^  many  in  the  community  that  the 
said  Fred  Spencer  and  the  said  EUa  Spencer 
were  not  married  to  each  otlier,  tbey  con- 
tinued to  maintain  the  aame  relationship, 
and  even  after  the  county  attorney  had  noti. 
fled  this  defendant  that  their  relationship 
waa  unlawful  and  defendant  agreed  to  leave 
the  community  in  forty-eight  hours  (which 
he  did),  they  aiterwarda  returned,  and  in 
the  very  face  of  aodety  and  in  deflance  of 
the  laws  of  this  state  again  assumed  this 
unlawful  relation.  This  all  occurred  after 
it  had  become  knovrn  that  the  said  Fred 
Spencer  had  sought  a  divorce  from  another 
woman.  Thereafter,  when  the  wife  ap- 
peared upon  the  scene  from  Chicago  and  was 
seen  upon  tbe  public  thoroughfares  of  the 
city  of  Hobart,  and  went  to  tbe  place  of 
business  of  this  defendant,  and  it  was  pub- 
lished in  the  daily  paper  in  the  city  of  Ho- 
bart  that  she  liad  appeared  upon  the  scene, 
it  is  apparent  that  the  relations  between 
Fred  Spencer  and  Ella  Spencer  did  not  then 

Thia  prosecution  was  instituted  in  Oc- 
tober. iai4,  and  the  trial  was  had  in  tbe 
latter  part  of  December,  1914,  and  eone  of 
the  witnesaes  testify  that  the  said  Ella 
Spencer  did  not  leave  Bobart  finally  until 
about  three  weeks  before  the  trial.  In 
view  of  all  these  facts  and  circumatances, 
it  is  our  opinion  that,  were  this  court  in- 
dined  to  follow  the  doctrine  of  People  v. 
Salmon,  supra,  there  is  yet  sufflcient  evi- 
dence to  sustain  this  conviction  on  the 
theory  that  there  was  a  continuance  of  the 
adulterous  relation  openly  aft«r  that  rela- 
tion became  generally  known  in  the  rom- 
munity  in  which  these  parties  were  re«iding 
)>efore  this  prosecution  was  instituted.  An 
was  said  In  Kitchens  v.  State,  supra.:  '-If 
the  parties  for  a  single  day  lived  in  open 
and  notorioua  adultery,  the  offense  was  oom- 
plefe."  Surely,  after  the  happening  of  all 
Die  eventa  herein  enumerated,  there  wan  an 
apparent  intention  on  the  part  of  the  de- 
fendant to  continue  hi*  adulterous  relation 
with  Ella  Spencer.     We  hold,  therefwe,  that 
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ihe  court  did  not  err  ia  refuging  to  Instruct ' 
Ihe  jarj  to  acquit  defeaduit. 

The  trial  court  gave  the  following  in> 
^truciion  over  the  objectiioa  and  exception 
ot  tlie  defendant:  "The  particular  Htatut« 
upon  which  the  infarmation  ie  based  te 
■Adultery  ia  the  unlawful  voluntary  sexual 
incercourge  of  a  married  perttou  with  one 
vf  the  opposite  sex;  and  when  the  crime 
i>  between  persona  only  one  of  whom  is 
married,  both  are  guilty  of  adultery. 
PruMcution  tor  adultery  can  he  commenced 
xnd  carried  on  against  either  of  the  parties 
til  tlie  crime  only  by  his  or  her  o"n  hue- 
liand  or  wife,  as  the  cane  mny  be,  or  by 
tlie  hUEband  of  the  other  party  to  ttie 
irime:  Provided,  that  it  any  person  may 
make  complaint  when  persims  are  living 
together  in  open  and  nolorioua  adultery.' 
The  jury  will  obaene  tliat  under  tlie  law 
ordinary  adultery  is  simply  tlie  unlawful 
intcrrourae  of  a  marrif^d  person  with  one  of 
the  opposite  sex  other  than  hid  wife  or  her 
husband.  The  defendant,  however,  in  this 
case,  is  charged  with  the  crime  unlawfully, 
voluntarily,  and  feloniously  living  in  open 
and  notorious  adultery  with  a  woman  not 
bis  wife,  and  under  tlie  law  the  burden  of. 
proof  ia  upon  the  state  to  not  only  prove  the 
defendant  committed  the  crime  of  adultery 
with  the  person  named  as  Mary  Doe,  hut 
also  that  he  lived  with  her  in  open  and 
notorioua  adultery,  to  warrant  a  convic- 
tion. If  adultery  ia  not  open  and  notorious, 
it  is  not  ft  crime  punishable  by  law,  unless 
the  prosecution  ia  commenced  and  carried 
on  br  the  wife  or  hnaband  of  one  of  tha 
I'lTendin^r  parties.  Simply  having  occa- 
sional illicit  intercourse  without  a  public 
or  notorious  living  together  Is  not  sufiicient 
lo  constitute  the  crffense  of  living  in  a  state 
ot  opCTi  and  notorious  adultery.  The  parties 
muitt  reside  together  in  open  and  notorious 
adultery,  as  chai^d  against  the  defendant, 
publicly  in  the  face  of  society,  as  if  the 
i-onjugal  relation  existed  ]>etween  them,  and 
their  illicit  Intercourse  muat  be  habitual 
to  constitute  the  crime  charged  against  the 
defendant." 

It  ia  contended  that  the  aaid  instruction 
is  confusing  as  to  the  law  applicable  to  the 
esse,  and  does  not  contain  a  correct  defl- 
aitlon  of  what  is  meant  by  "living  tojjether 
in  open  and  notorious  adultery."  It  will 
be  noted  that  the  court  distinguished  what 
he  termed  "ordinary  adultery"  from  the 
crime  charged  in  the  information.     This  It 
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Living  in  a  state  of  open  and  notorious  1  tively  or  sub  rosa;  but  on  the  contrary 
adultery  "ia  flomething  more  than  occa-  something  aggressive  and  defiant  in  its 
sional  illicit  intercourse,  induced  in  fur- 1  nature,   which    fears   not    to   flaunt    its 


is  oUined  tended  to  confuse  the  jury  In 
that  they  were  led  to  lielieve  that  the  de- 
fendant was  being  prosecuted  for  "extra- 
ordinary adultery."  It  such  had  been  the 
case  we  cannot  see  wherein  the  jury  could 
have  been  misled  by  the  instruction  aa  a 
whole.  The  same  distinction  was  made  by 
this  court  in  Heacocic  v.  State,  4  Okla.  Crim. 
Rep.  006,  112  Pac.  Q4E),  wherein,  at  the 
bottom  of  page  60S,  the  term  "ordinary 
adultery"  Is  used  to  distinguish  between 
the  offense  which  only  the  husband  or  wife 
of  the  offending  party  may  prosecute  and 
that  which  is  open  and  notorious  and  an 
offense  against   society  itself. 

The  definition  given  of  open  and  notorious 
adultery  follows  the  language  of  this  court 
in  the  cases  of  Cope  land  v.  State,  and 
Kitchens  v.  State,  supra.  Tlie  concliiaiou 
ia  reached  that  the  foregoing  instruction 
was  not  confusing  or  misleading,  and  that 
the  definition  given  ot  living  in  open  and 
notorious  adultery  was  correct  and  eulHclent 
under  our   statute. 

It  ia  also  contended  that  the  trial  court 
erred  in  refusing  to  give  certain  instruc- 
tions requested  by  the  defendant.  These  in. 
struetions  were  b**ed  upon  the  theory  ot  the 
defendant  that  the  fact  that  Fred  Spencer 
and  Blla  Spencer  were  not  husband  and 
wife  must  have  been  known  to  the  com- 
munity generally  during  all  the  time  they 
were  living  togetlier  in  the  relation  of  hus- 
band and  wife,  before  a  conviction  ot  open 
and  notorioua  adultery  could  be  had.  We 
do  not  understand  that  to  be  the  law  of  this 
state.  It  is  sufiicient  if  the  adulterous  re- 
lationship became  generally  Icnown  among 
the  neighbors  and  acquaintances  of  the  par- 
ties tietore  it  ceased  and  prior  to  the  com- 
mencement of  the  prosecution.  After  that 
proof  of  a  singe  day's  continuance  of  the 
uulawtul  relationship  is  sufficient  to  sus- 
tain a  conviction.  It  is  our  opinion,  there- 
fore, that  the  instructions  refused  did  not 
correctly  state  the  laiv  aa  applicable  to 
the  proof  in  this  case,  and  the  refusal  to 
give  the  same  in  this  case  was  not  er- 
roneous. The  instructions  given  by  the 
trial  court  were  sufficient  to  cover  the  law 
of  the  case  aa  applicable  to  the  facts. 

The  judgment   of   the   trial   court   is   at- 

Doyle,  P.  3.,  and  Armstrong,  J.,  concur. 
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lecherona  colors  in  the  tight  of  day  and 
ihe  frowning  face  of  public  reproba- 
tion." State  V.  Sekrit  (1895)  130  Mo. 
401,  32  S.  W.  977. 

The  law  is  "aimed  against  scandal  to 
society  and  the  wickedness  of  gross  ex- 
ample which  arises  from  a  continiious 
<'ohabiting  and  living  together  in  illicit 
relation."  State  v.  Holland  (1912)  162 
Mo.  App.  678,  145  S.  W.  522. 

In  Ktate  v.  Crowner  (1874)  56  Mo. 
147,  the  court  aaid :  "The  offense  con- 
sists of  an  open  and  notorious  living  or 
cohabiting  together;  oecasional  illicit  in- 
tercourse will  not  constitute  the  offense. 
The  statute  was  intended  to  provide 
nfjairsf  persons  who  in  defiance  of  mo- 
rality and  of  the  good  or  well-being  of 
society  should  openly  live  together;  they 
most  reside  together  publicly  in  the  face 
of  society  as  if  the  conjugal  relation  ex- 
isted between  them;  their  illicit  inter- 
course must  be  habitual.  ...  I  would 
not  be  understood  to  say  that  the  cohab- 
iting and  abiding  together  must  be  for 
any  great  length  of  time,  perhaps  a 
short  time  would  do,  but  the  parties  must 
live  together  in  a  notorious  and  open 
manner,  to  the  evil  example  of  society. 
Simply  having  occasional  illicit  inter- 
course, without  a  public  or  notorious  liv- 
ing together,  as  the  evidence  in  this  case 
tends   to   prove,   is   certainlj'   not    snfB- 

In  Harris  v.  State  (1915)  11  Okla. 
Grim.  Rep.  270,  145  Pac.  769,  the  court, 
in  affirming  a  conviction,  said :  "The 
courts,  when  called  upon  to  determine 
what  constitutes  the  state  of  'living  to- 
gether in  open  and  notorious  adultery,' 
have  defined  it  as  the  state  of  cohabiting. 
In  other  words,  the  parties  must  dwell 
together  openly  and  notoriously,  upon 
terms  as  if  the  conjugal  relation  existed 
between  them.  There  must  be  an  habit- 
ual illicit  intercourse  between  them. 
.  .  The  object  of  the  proviso  was  to  pro- 
hibit the  public  scandal  and  di^race  of 
the  living  together  of  such  persons  noto- 
riously in  illicit  intimacy,  which  out- 
rages public  decency,  by  providing  that 
any  person  other  than  the  husband  or 
wife  of  either  party  may  make  com- 
plaint." 
Mare  Adnlterj  mot  mnoieat. 

Under  an  indictment  charging  a  mar- 
ried man  with  living  with  an  unmarried 
woman  in  an  open  state  of  adultery  and 
fornication,  a  verdict  finding  the  defend- 
ant guilty  of  adultery  in  the  manner  and 
form  as  chained  in  the  indictment  was 
held  not  responsive  to  the  indictment, 
for  the  reason  that  it  did  not  And  that 
L.R.A.11)18F. 


defendant  was  guilty  of  openly  living  to- 
gether with  the  woman  named,  such  l)e- 
ing  necessary  to  constitute  the  crirai;. 
People  V.  Moreland  (1914)  186  DL  App. 
562. 

So,  when  the  offense  charged  was  liv- 
ing in  a  state  of  open  and  notorious  adnl- 
terj',  a  verdict  is  erroneous,  as  not  in- 
cluding ever;-  essential  element  of  the 
crime,  which  finds  a  defendant  "guilty  of 
adulterv  as  charged  in  the  information.'' 
State  V.  Holland  (Mo.)  supra. 

But  it  has  been  held  that  "an  informa- 
tion charging  open  and  notorious  adul- 
tery, which  pursues  the  words  of  the 
statute,  is  not  bad  because  it  contains  ad- 
ditional averments  showing  that  the 
adultery  was  committed  by  the  inter- 
course between  the  parties"."  State  v. 
Yocum  (1881)  9  Mo.  App.  589. 

In  Heaeoek  v.  State  (1911)  4  Okll. 
Grim.  Rep.  606,  112  Pac.  949,  where  the 
statute  provided ;  "Prosecutions  for 
adultery  can  be  commenced  and  carried 
on  against  either  of  the  parties  to  the 
crime  only  by  his  or  her  own  husband  or 
wife,  as  the  case  may  be,  or  by  the  hus- 
band or  wife  of  the  other  party  to  the 
crime :  Provided,  that  any  person  may 
make  complaint  when  persons  are  living 
together  in  open  and  notorious  adul- 
tery," the  court  said:  "Anything  short 
of  living  together  in  open  and  notorious 
adultery  is  not  an  offense  against  so- 
ciety in  general.  .  .  ,  But  in  cases  of 
ordinary  adultery  no  grand  jury  can  in- 
dict and  no  person  can  prefer  s  charge 
and  no  prosecuting  attorney  or  eoort  can 
present  or  try  a  defendant  or  defendants 
upon  the  charge  of  ordinary  adultery. 
unlesa  such  prosecution  is  commenced 
and  carried  on  by  the  husband  or  wife 
of  one  of  the  defendants.  This  clearly 
makes  adultery  a  personal  offense 
against   the   injured  husband  or   wife.'' 

So,  in  Gopeland  v.  State  (1913)  10 
OkU  Grim.  Rep.  1,  133  Pac.  258,  where 
the  wife  had  nothing  to  do  with  the 
prosecution,  it  was  held  that  the  prose- 
cution was  not  authorised  by  law  if  the 
adultery  was  not  open  and  notorious  un- 
der the  statute,  and  that  therefore  it  was 
error  to  refuse  to  charge  the  jury  that 
"altbou^  you  believe  after  a  careful 
consideration  of  all  the  evidence  in  this 
ease,  beyond  a  reasonable  donbt,  that 
the  defendants  did  have  on  one  or  two 
or  more  separate  and  distinct  occasions 
illicit  carnal  intercourse  with  each  other. 
yet  if  yon  also  believe  from  the  evidence 

the  case  that  on  said  occasion  or  oeca- 

ms,  as  the  case  may  be,  that  said  illicit 

mal   intercourse  was  indulged    in  by 


AX.\UTA'I10X~\VHAT  XKCKSSAKY  TO  COXSTIXUTK  AUULTKUY. 


6ft7 


the  defendants  in  secret,  and  not  in  an 

u]>en  and  notorious  manner,  that  then,  in 
that  case,  you  should  acquit  the  defend- 
aols  and  each  of  them,  although  you  may 
further  believe  from  the  evidence  in  this 
caae  that  the  defendants  were  observed 
by  a  third  person  vhile  engaged  in  the 
act  of  secret  illicit  carnal  intetcourse  on 
one  of  such 


DsnttioB, 

It  will  he  observed  that  in  Spencer  t. 
State,  ante,  592,  it  is  held  that  it  ia  euf- 
Ijcient  to  chaise  the  offense  an,  a  sii^le 

in  Kitchens  v.  State  (1914)  10  Okla. 
Crim.  Rep.  603,  140  Pac.  619,  the  court 
said  that,  if  the  parties  for  »  single  day 
lived  together  in  open  and  notorious 
adultery,  the  olTense  was  complete. 

Id  Lyman  v.  People  (1902)  198  DL 
544,  64  N.  E.  974,  where  the  charge  was 
ihat  the  persona  concerned  unlawfully, 
wron^uUy,  and  wilfully  did  live,  cohab- 
it, and  have  carnal  intercourae  together 
in  an  open  state  of  adultery  on  a  day 
named,  it  was  held  that,  if  the  man  lived 
with  the  woman  in  an  open  state  of  adnl- 
lery  for  four  weeks  or  longer,  as  the  eri- 
clenee  tended  to  prove,  he  was  guilty  of 
that  oRense  on  each  day  of  the  crime. 

Hnat  be  spea  mmi  atttorions. 

Where  the  ofFeuBe  "consists  in  living 
■in  a  state  of  open  and  notorious  cohabi- 
lation  and  adultery,'  tiie  notoriety  is  aa 
material  in  making  out  the  offense  as  ta 
the  fact  of  adnltery  committed."  Peo- 
ple T.  Qates  (1873)  46  OaL  52,  where  the 
fourt  reversed  the  conviction  on  the 
ground  that  there  was  not  the  slightest 
proof  of  living  with  the  woman  in  a 
state  of  notorious  adultery  or  cohabita- 
tion within  the  intent  of  the  statute. 

"We  do  not  think  it  necessary  that  the 
parties  should  claim  to  be  husbaDd  and 
wife.  It  is  sufficient  if  they  lived  to- 
gether and  behaved  themselves  in  each 
other's  presence  in  the  familiar  manner 
of  husband  and  wife,  and  that  their  lewd 
and  lascivious  conduct  was  witnessed  by 
other  persons.  The  law  seeks  not  alone 
to  prevent  illicit  cohabitation,  and  to 
prohibit  the  public  scandal  and  disgrace 
incident  thereto,  but  also  to  preserve  and 
promote  the  institution  of  marriage,  up- 
on which  the  best  interests,  and  indeed 
the  existence,  .  of  society,  depend." 
Kitchens  v.  State  (OUa.)  supra,  where 
the  parties  were  master  and  servant. 
The  companion  case  was  affirmed  on  the 
same  opinion,  Mitchell  v.  State  (1914) 
10  Okla.  Crim.  Rep.  697,  140  Pao.  622. 

L.R.A.]|n8P 


In  Brevaldo  v.  State  (1886)  21  FU. 
789,  where  the  olTense  was  living  in  an 
open  state  of  adultery,  the  court  said: 
"Without  saying  that  the  absence  of  the 
word  'notorious'  from  oar  statute  may 
not  constitute  a  distinction  between  it 
and  those  statutes  where  it  does  appear 
(People  V.  Gates  (1873)  46  OaL  53),  still 
there  must  be  a  living  together  openly, 
as  if  the  l^al  relation  of  husband  and 
wife  existed  between  the  parties;  a  mere 
occasional  illicit  intercourse  is  not  suf- 
ficient, but  there  must  be  a  living  or  re- 
siding together  openly,  as  if  the  conju- 
gal reliition  existed." 

It  has  been  held  in  California  that  "a 
man  and  woman  married  to  other  per- 
sons, who  come  into  a  community  where 
the  facts  are  unknown  and  live  quietly 
as  husband  and  wife,  with  nothing  lo  ex- 
cite suspicion  that  their  intercourse  is 
adulterous,  cannot  be  convicted  of  living 
in  a  state  of  open  and  notorious  adul- 
tery." People  V.  Salmon  (1905)  148  Oal. 
303,  2  L.B.A.(N.S.)  1186,  113  Am.  St. 
Rep.  2C8,  83  Pac.  42. 

But  in  Oklahoma  the  law  is  otherwise. 
Sfgnceb  v.  Statb. 

In  a  Tennessee  case  where  the  defend- 
ants were  indicted  and  convicted  for  the 
uCTense  of  "unlawfully,  openly,  and  pub- 
licly dwelling  and  cohabiting  together  in 
lewdness  and  adultery,  being  unmarried 
to  and  with  each  other,"  the  tiourt,  in 
holding  that  the  alligation  of  notoriety, 
if  necessary,  was  sufficiently  made  by  the 
term  'openly  and  publicly,'  said:  "For 
the  state,  it  is  ui^ed  that,  if  two  persons 
of  different  sex  live,  dwell,  and  cohabit 
together  with  the  apparent  relation  of 
man  and  wife,  without  in  fact  being  mar- 
ried, and  therefore  in  lewdness  and  adul- 
tery, although  the  fact  of  being  unmar- 
ried might  not  be  generally  known  or  no- 
torious, the  offense  would  be  indictable 
without  alleging  or  proving  such  noto- 
riety, the  gravamen  of  the  offense  con- 
sisting in  the  adulterous  cohabitation  of 
unmarried  persons,  and  not  in  the  gen. 
eral  knowledge  of  the  community  of  the 
negative  fnct  of  their  being  so  unmar- 
ried. And  this  is  proliaMv  correct." 
State  v.  Cagle  (1841)  2  Humph.  (Tenn.) 
414. 
Oce&siaDRl  interoaiirae  not  anffloient. 

An  indictment  for  living  in  open  and 
notorious  adultery  with  a  certain  woman 
is  not  sustained  by  proof  of  an  occasion- 
al illieit  intercourse  between  the  defend- 
ant and  the  woman  named,  as  the  of- 
fense consists  in  an  open  and  notorions 
cohabitation.  Wright  v.  State  (1840)  5 
Blackf.  (lad.)  368,  35  Am.  Dee.  126. 
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Similarly,  an  indictment  chatting  that 
the  defendant  did  commit  and  live  in 
open  and  notorious  adnltery  with  the 
woman  named  by  then  and  there  having 
carnal  knowledge  of  the  said  woman  is 
insufficient.  State  v.  Gartrell  (1860)  14 
Ind.  280. 

The  defendants  accused  of  living  in  a 
state  of  open  and  notorious  adultery  are 
not  guilty  if,  at  the  time  charged  in  the 
information,  they  were  simply  stopping 
together  in  the  same  room  occasionally 
and  were  guilty  only  of  occasional  acts 
of  illicit  intercourse.  State  v.  Crowner 
(1874)  5fi  Mo,  147. 

"Simply  having  occasional  illicit  inter- 
course, without  a  public  or  notorious  liv- 
ing together,  is  not  sufficient,  to  consti- 
tute the  offense  of  living  in  a  state  of 
open  and  notorious  adnltery.  The  par- 
ties mast  reside  together  publicly,  in  the 
face  of  society,  as  if  the  conjugal  rela- 
tion existed  between  them;  their  illicit 
intercourse  must  be  habitual."  Cope- 
land  y.  State  (1913)  10  Okla.  Crim.  Rep. 
1, 133  Pae.  C58. 

So  where  the  offense  chained  is  living 
in  an  open  state  of  adultery.  Brevaldo 
V.  State  (1886)  21  FU.  789. 

An  indictment  that  a  man  and  a  wo- 
man live  together  in  an  open  state  of 
adultery  eannot  be  proved  by  evidence 
of  illicit  intercourse;  the  illicit  inter- 
course must  be  habitual.  Miner  t.  Peo- 
ple (1871)  68  DL  59. 

IllnttraUan*. 

Evidence  that  the  parties  charged  with 
open  and  notorious  adultery  were  resid- 
ing together  publicly  and  that  the  illicit 
intercourse  was  habitual  will  warrant  a 
conviction.  State  v.  Yoeum  (1881)  9 
Ho.  App.  589. 

In  Crane  v.  People  (1897}  168  lU.  395, 
48  N.  E.  54,  the  court  afflrmed  a  convic- 
tion of  the  offense  of  living  together  in 
open  adultery  where  the  parties  occupied 
the  same  house  for  a  considerable  period, 
having  bedrooma  opening  on  the  same 
hall,  where  there  was  evidence  of  guilty 
relations  between  them  before  they  came 
into  the  county,  showing  an  adulterous 
disposition  between  them,  and  there 
were  other  general  circumstances  in  the 
case  tending  to  prove  the  offense. 

Where  the  female  defendant  lived  in 
the  family  of  the  male  defendant  as  a 
member  of  it,  slept  in  the  same  room,  if 
not  .n  the  same  bed  with  him,  gave  birth 
in  his  house  to  five  children,  which  he 
admitted  to  be  his,  the  youngest  being 
eight  or  nine  months  old  at  the  time  of 
the  trial,  and  all  these  facta  were  known 
to  his  neighbors;  and  where,  to  one  of 
L.E.A.1B18F. 


the  neighbors  who  advised  him  to  get  rid 
of  the  woman,  he  replied  that  it  was 
worth  all  that  it  was  costing  him;  and 
again  he  said  that  it  would  be  more  hon- 
orable to  raise  and  educate  children  than 
to  drive  them  off, — the  court  said  that 
stronger  proof  than  this  that  the  defend' 
ants  were  in  the  face  of  society  abiding 
and  cohabiting  together  in  open  and  no- 
torious adultery  would  be  very  difficult 
to  furnish.  State  v.  Coffee  (1898)  T5 
Uo.  App.  88. 

In  State  v.  Hicks  (1913)  170  Ho.  App. 
186,  155. S.  W.  482,  both  of  the  defend- 
ants admitted  that  prior  to  about  three 
years  before  the  trial  they  had  been 
guilty  of  occasional  illicit  sexual  inter- 
course, and  that  as  a  result  two  or  three 
children  were  bom,  but  claimed  that 
nothing  of  the  kind  had  occurred  be- 
tween them  during  the  time  covered  by 
the  indictment.  It  was  held  that  they 
were  properly  convicted  of  living  to- 
gether in  open  and  notorious  adultery 
where  it  appeared  that  the  female  de- 
fendant had  been  married,  bat  her  hus- 
band was  dead,  and  the  male  defendant 
"was  ruiming  the  farm  on  which  she  re- 
sided, and  that  he  was  there  part  of  the 
time, — working  there  sometimes  and 
sometimes  at  his  home;  that  sometimes 
defendant  Hicks  would  be  there  for  a 
week  at  a  time;  that  he  would  stay  there 
at  night  and  that  there  was  but  one 
dwelling  house  on  the  place  with  but  two 
sleeping  rooms;  that  defendant  Hicks 
took  groceries  and  provisions  there  the 
same  as  he  did  to  Ms  own  home;  that 
said  defendant  had  several  times  during 
the  year  preceding  the  trial  made  the 
statement  to  the  witness  that  he  did  live 
with  her  and  proposed  to  as  long  as  the 
law  would  let  him,  or  until  they  locked 
him  out,"  and  there  were  other  corrobo- 
rating facts. 
Ml><wllBii«oiia, 

In  an  indictment  for  unlawfully  liv- 
ing together  in  an  open  state  of  adultery 
'and  fornication,  it  is  error  to  instruct 
the  jury  as  a  condition  of  acquittal  that 
they  shall  find  from  the  evidence  that 
the  defendants  did  not  cohabit  together 
and  have  illicit  intercourse  between 
them,  as  the  law  raises  the  presumption 
that  the  defendants  did  not  do  these 
things.  Tomlinson  v.  People  (1902)  102 
HL  App.  542. 

In  an  indictment  for  unlawful  liv- 
together  in  an  open  state  of  adultery  and 
fornication,  it  is  error  to  refuse  to  in- 
struct the  jury  as  follows :  "The  court 
further  instructs  the  jury  that  they  are 
to  determine  from  all  the  circumstances, 
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aa  brought  out  by  the  evidence,  whether 
or  not  the  defeodantE  lived  together  io  a 
state  of  adultery,  and  io  order  to  find 
the  defendants  guilty  they  must  find 
from  the  evidence  that  the  defendanta 
were  living  together  in  an  open  and  no- 
torious state  of  adultery,  and  that  they 
were  cohabiting  tt^ether;  and  if  the 
evidence  does  not  establiah  the  living  to- 
gether and  cohabiting  together  of  the 
defendants  in  the  minds  of  the  jurors 
beyond  a  reasonable  doubt,  then  thev 
must  find  the  defendants  not  guilty." 
Ibid. 


In  Crane  v.  People  (1897)  168  HL  395, 
48  N.  E.  54,  the  court  said:  "The  ques- 
tion is  not  whether  there  was  sufQcient 
evidence  of  acts  occurring  in  Kane  coun- 
ty to  prove  their  guilt  beyond  a  reason- 
able doubt,  but  whether  there  was  such 
evidence  tending  to  establish  their  guilt 
as  charged,  and  which,  when  taken  in 
connection  with  all  the  evidence  in  the 
ease  and  as  explained  by  the  evidence 
showing  the  prior  illicit  relations  be- 
tween the  parties,  was  sufficient  to  prove 
the  offense  as  laid,  beyond  all  reasonable 
doubt."  B.  B.  B. 


ANNIE  B.  PHILLIPS  et  al..  Appts., 

LOUISE  A.  TOMPSON  et  al.,  Beapts. 

(73  Waah.  78,  131  Pac.  461.) 

QnictliiK  title  —  iinhnown  clalniauta  — 

publication  of  notice. 

1.  The    lef;i«latura   may   provide   for   the 
quieting  of  title  against  unknown  claimants 
by  publication  of  notice,  although  they  are 
beyond  the  jurisdiction  of  the  conrt. 
For  other  eateg.  see  Writ  and  Prooeaa,  II. 

o,  i»  Dig-  1-51  W.  S. 
.Same  —  heirs  of  known  heir  ^  form  of 

i.  Tbe  heirs  of  a  child  and  known  heir 
of  a  person  against  whose  heirs  a  title  to 
real  estate  is  sought  to  be  quieted  may  be 
r^nrded  as  heirs  of  the  latter,  so  that  a 
publication  of  notice  to  them  as  such  heirs 
is  BuHicient,  althougli  the  child  was  named 
as  a  party  to  the  suit,  and  died  after  its 
i^oinmencement. 
Pw  othfr  ea«e»,  tee  Writ  and  Proeett,  II. 

e,  i»  Dig.  1-53  V.  S. 
Pleading  —  absence  of  allegation  —  pre- 
sumption. 

3.  Failure  to  allq^  in  a  complaint  to  set 
aside  a  decree  quieting  title  to  real  estate 
(hat  notice  of  lis  pendens  was  not  filed  in 
the  action  in  which  the  title  was  quieted, 
an  required  by  statute,  raises  the  presump- 
tion that  it  WBH  flled  and  that  the  proceed- 
ings  were  regular. 

For  other  caaes,  see  Evidence,  II.  m,  in  Dig. 
1-52  N.  8. 

(April  16,  1813.) 

1  PPEAL  by  plaintiffs  from  an  order  of 
-A  the  Superior  Court  (or  King  County 
■nntaining  a  demurrer  to  the  third  amended 
complaint  and  dismissing  an  action  brought 


Note.  —  As  to  validity  and  effect  of  a 
judgment  against  parties  designated  in  an 
nrtion  as  unknown,  see  annotation  following 
Bock  V.  Simpson,  post,  609. 


to  quiet  title  to  certain  land  and  redeem 
the  same  from  a  mortgage  lien.     Afiirmed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Bell  A  McNeil  and  Ronej-  A 
Loveless,  for  appellants: 

The  averments  of  facts  are  sufficient  to 
constitute  a  cause  of  action, 

17  Enc.  PI.  &  Pr.  328,  334;  Rogers  v. 
Miller.  13  Wash.  82,  52  Am  St.  Rep.  20, 
42  Pac.  525;  Stoddart  v.  Burge.  53  Cal. 
394:  Ely  v.  New  Mexico  &  A.  R.  Co.  1211 
U,  S.  201,  32  L.  ed.  888,  9  Sup.  Ct.  Rep. 
anS;  Lemon  v.  Waterman,  2  Wash.  Terr. 
485,  7  Pac.  SOI);  Miller  v,  Neiman.  27  Ark. 
233;  Kitts  V.  Willson.  IOC  lud.  147,  5  N. 
E.  400;  Feikert  v.  Wilson,  38  Minn.  341, 
37  N.  W.  586 ;  Maury  v.  Fitzwater,  88  Fed. 
768 :  McEachern  v.  Brackett,  8  Wash.  652, 
40  Am.  St  Rep.  B22,  36  Pac.  690;  Bailey 
V.  Hood,  38  Wash,  700,  80  Pac.  559;  17 
Am.  k  Eng.  Enc.  Law.  842,  23  Cyc  SOO, 
910;  Hauswirth  v.  Sullivan,  6  Mtmt.  203, 
S  Pac.  798;  Wilson  v.  Hawthorne,  14  Colo. 
530,  20  Am.  St.  Rep.  200,  24  Pac.  549; 
Symes  v.  Charpiot,  17  Colo.  App.  463,  69 
l*ae.  311;  Hanson  v.  Woloott,  19  Kan.  207; 
Pray  v,  Jenkins,  47  Kan.  6B9,  28  Pac.  716. 

Charles  O.  Phillips  as  the  heir  of  Annie 
M.  Phillips,  was  a  necessary  and  an  in- 
dispensable party  defendant  to  tbe  fore- 
(losure  of  said  mortgage. 

Annid  v.  Scandinavian-American  Bank, 
27  Wash.  16,  67  Pac.  304;  Sawyer  v.  Ver- 
mont Loan  i,  T.  Co.  41  Wash.  624,  84  Pac. 
8;  Schlarb  v.  Castaing,  60  Wash.  331,  97 
Pac.  289;  Kager  v.  Viekery,  61  Kan.  342. 
49  L.B.A.  153,  78  Am.  St.  Rep.  318,  69 
Pao.  628;  27  Cyc.  1674. 

Plaintiff,  in  an  action  to  quiet,  title 
against  the  record  owners,  must  have  a 
good   and    valid    title,    legal   or   equitable. 

32  Cyc.  1320,  1330;  17  Enc.  PI.  *  Pr.  303: 
Adams  v.  Harris,  47  Miss.  144;  Humphries 
T.  Sorenson,  33  Wash.  563,  74  Pac.  880; 
Jackson  V.  Tatebo,  3  R^ash.  468,  28  Pac. 
916;  Bloomingdale  v.  Weil,  29  Waah.  611, 
70  Pac.  84;  Shelton  Lagging  Co.  v.  OoMer, 


n,  Cookie 


sou 
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26  Wash.  120.  66  Puc.  151 ;  Davies  v.  Chea- 
dle.  31  Wash.  IBS,  71  Pac.  72S;  Johnson 
V.  Murray.  112  Ind.  154,  2  Am.  St.  Rep. 
174,  13  N.  E.  273;  Heiden  v.  Hellen,  BO 
Md.  file,  4a  Am.  St.  Rep.  371,  31  Atl. 
506,  15  Cye.  1087:  Thvgprwn  v.  Whitbeck, 
6  Utah,  '400.  16  Pac,  403;  Boringer  v. 
Lutz.  18fi  Pa.  364.  41  Atl.  843;  Barrows 
V.  Kecne,  15  R.  I.  434,  8  Atl.  713;  Hum- 
phries V,  Sorenaon,  33  Wash.  570,  74  Pac. 
BOO;  Shelton  Logging  Co.  v.  Gosaer.  26 
Wash.  126.  68  Pap.  15i :  IxiuiBville  v.  Gray. 
I  T.itt.  (Ky.)146;  OHara  t.  Parker,  27 
Or.  156,  39  Pac.  1004;  King  v.  Carpenter, 
37  Mich.  363;  Meighen  v.  Strong,  8  Minn. 
177,  Gil.  Ill,  80  Am,  Dee.  441;  Clark  v. 
Drake,  3   Pinney    (Wis.)   233. 

A  person  deducing  his  title  to  lauds 
through  a  judicial  hale,  void  for  fraud  or 
for  jurisdictional  dufectit,  eannot  maintain 
an  action  to  quiet  title  to  such  land. 

32  Cye.  1333;  West  t.  Schnebly,  54  111. 
523;  Griawold  v.  Fuller.  33  Mich.  268; 
Soivles  V.  Kugg.  55  Fed.  163. 

Even  admitting  that  the  statute  ae  to 
unknown  heirs  and  unknown  perMms  was 
euHCled  for  just  audi  a  case  as  this  one, 
still  the  court  did  not  have  jurisdiction  to 
quiet  the  title  as  to  the  southeast  quarter 
of  said  northwest  quarter. 

Dunlap  V.  Steers,  02  Cal.  344,  10  L.R.A. 
381,  27  Am.  St.  Rep.  143,  28  Pac.  563; 
Orton  T.  Smith,  18  How.  283,  15  L.  ed.  303; 
Wilson  V.  Bean,  33  111.  App.  529;  Page 
County  V.  Burlington  t  M.  R.  Co.  40  Iowa, 
S20;  Patrick  v.  Tsenhart,  20  Fed.  339. 

Messrs.  Hn^linK^^  tb  S  ted  man  and 
Tlionias  H.  Bain,  for  respondents: 

Thf!  sherifTa  certificate  and  deed  gave 
color  of  title  sufficient  to  support  the  ac- 
tion to  quiet  title. 

Philadelphia  Mortg.  A  T.  Co.  v.  Palmer, 
32  Wash.  43.'>,  73  Pac.  501;  Olson  v.  How- 
ard. 36  Wash.  15,  80  Pac.  170;  McManus 
V.  Morgan,  33  Wash.  .i28,  80  Pac  788; 
Goetter  v,  Moore.  53  Wash.  5,  101  Pac. 
305:  Johnson  v.  Bartlett.  aft  Wash.  114, 
08  Pac.  833. 

The  court  had  jurisdiction  in  the  action 
to   quiet   title   brnuglit   bv   Mm.   Tompson. 

Tennant  v.  Frclls,  67 '  W.  Va.  5fl!l,  29 
L.R.A.(N.S.)  625.  140  Am.  St.  Rep.  979, 
68  S.  E.  397;  Arndt  v.  Griggs,  134  U.  S. 
318,  .13  L,  ed.  018.  10  Sup,  Ct.  Rep.  557; 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
.">05;  kieffer  v.  Victor  Land  Co.  53  Or.  174, 
00  Pae.  682,  98  Pac.  877:  32  Cye.  467,  408. 

It  is  not  necessary  to  allege  that  plaintiff 
was  in  possession  of  the  premises,  or  that 
the  lands  were  vacant. 

Brown  v.  Baldwin.  46  Wash.  108.  89 
Pac.  483;  Vietzen  v.  Otis.  48  Wash.  402, 
!)0  Pac.  204. 

Actions   against  unknown   heirs  and  un- 


known   persons    claimiDg    an    interest    in 
property  are  authorized  by  statute. 
Inglee  v.  Welles,  53  Minn,  107,  56  S.  W. 


Crow,  Ch.  J.,  delivered  the  opinion  of  the 

This  action  was  commenced  l^  Annie 
B.  Phillips,  Charles  G.  Phillipa,  Jr.,  and 
Josephine  R.  Kar,  heirs  at  law  of  Charli* 
G.  Phillips,  deceased,  against  Louise  A. 
Tompson  and  other  defendants,  to  quiet 
title  to  80  acres  of  land  in  King  county 
snil  redeem  the  same  from  a  mortgage  lien. 
A  demurrer  to  their  third  amendeil  com- 
plaint was  sustained.  They  declined  to 
plead  furtlier,  and  have  appealed  from  an 
order  of  dismiasal. 

The  single  question  presented  is  whetJivr 
the  third  amended  complaint  states  a  cause 
of  action.  It  is  voluminous,  details  at 
length  judicia.1  proceedings  hereinafter  men- 
tioned, and  in  substance  states  the  follow- 
ing facta:  On  April  21,  1891,  one  Annie 
M.  Phillips,  a  widow,  now  deceased,  be- 
came the  owner  in  fee  simple  of  the  Sfl 
acres  of  land  in  the  third  amended  com- 
plaint described,  which  site  mortgaged  tu 
respondent  Louise  A.  Tompaon.  On  October 
15,  1900,  Annie  M.  Phillips  died  inteslat*'. 
leaving  Charles  G.  Phillips,  a  son  who  re- 
sided in  the  state  of  Ohio,  as  her  only  heir 
at  law.  On  October  1,  1904,  Louise  A. 
Tompson  commenced  cause  No.  44.56S  in 
the  superior  court  of  King  county  againti 
Annie  M.  Phillips  to  foreclose  the  mort- 
gage deed.  The  pleadings  indicate  that 
at  the  date  of  the  eommencement  of  the 
foreclosure  action  Louise  A.  Tompson  was 
ignorant  of  the  previous  death  of  Aunie  if. 
Phillips.  On  or  about  May  11,  1905,  C. 
H.  Rollins  was  appointed  and  qualified  by 
tho  superior  court  of  King  county  as  ad- 
ministratOT  of  the  estate  of  Annie  M.  Phil- 
lips, deceased,  and  on  May  13,  1906,  was 
suhstituted  as  defendant  in  the  foreclosure 
action,  which  thereafter  was  entitled 
"Tjouise  A.  Tompson,  Plaintiff,  v.  C.  H. 
Rollins,  Administrator  of  the  Estate  of 
Annie  M.  Phillips,  Deceased,  Substituted 
for  Annie  M.  Phillips,  Defendant."  The 
administrator  appeared,  filed  an  answer. 
a  decree  of  forecloaure  was  entered,  sale 
wa<4  made  by  the  sherilT  of  King  county, 
and  on  July  9,  1900,  a  sherifTs  deed  for 
the  land  was  executed  and  delivered  to 
Txiuise  A,  Tompson.  On  August  1,  1908. 
I>»«ise  A.  Tompsim,  claiming  title  to  the 
land,  instituted  in  the  superior  court  of 
King  county  a  second  action,  cause  No.  62.- 
411,  to  quiet  her  title.  In  this  action  ehe 
was  plaintiiT,  while  Charles  G.  Phillips, 
the  unknown  heirs  of  Annie  M.  Phillips, 
deceased,    and   all   other  persons   imtnown 
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claimnig'  any  right,  title,  claim,  or  int«reBt 
in  or  to  tba  real  estate,  were  oomed  hs 
defendants.  She  aJleged  that  at  all  times 
in  her  complsint  mentioned,  and  prior  to 
-lane  26,  1907,  she  was  the  owner  of  the 
land;  that  on  June  26.  1907,  she  hod  sold 
and  by  varranty  deed  bad  conveyed  a  por- 
tion of  the  iBDd;  that  Challea  G.  PhillipH 
ind  the  unknown  delendaots  claimed  some 
ri]Eht,  title,  or  interest  in  or  to  the  prem- 
isoB.  biit  that  their  claim,  if  any,  wai 
sulKirdinate  to  her  title.  She  asked  a  de- 
cree quieting  her  title  ae  of  the  dat«  of 
June  26,  1907.  und  further  asked  that  the 
defendants,  known  and  unknown,  and  each 
and  all  of  them,  be  forever  barred  anil 
foreclosed  from  any  right,  title,  or  interest 
Id  or  to  the  land.  Service  by  publication 
waa  bad;  the  first  publication  bein^'  made 
un  August  7,  1B08.  On  that  date  Charlcn 
ti.  Phillips,  the  known  and  named  de- 
feodnnt.  died  intestate,  leaving  tho  appel- 
lants and  pleintilTs  herein,  Annie  B.  Phil- 
lips, his  widow,  Charles  G.  Phillips,  Jr.,  and 
Jdwphine  K,  Ker.  his  children,  as  his  sole 
heira  at  laii-.  There  is  no  suggestion  that 
Louise  A.  TompBOn  was  aware  of  the  death 
uf  Charles  G-  Phillips,  or  that  ahe  knew 
of  the  existence  uf  ap{ieUants  as  his  heirs 
it  law  at  any  time  prior  to  the  final  de- 
I'ree  in  the  action  to  qviiet  title,  or  at  any 
time  prior  to  April,  1910.  On  Novemlier 
4,  100S,  after  entry  erf  default,  findinge  of 
litt  and  conclusions  of  law  were  made  and 
filtered  in  cause  No.  62.411,  upon  which 
Snal  decree  was  entered  quieting  the  title 
uF  Louise  A.  Tompson  in  and  to  all  of 
the  real  estate,  as  prayed  in  her  complaint, 
und  farther  decreeing  that  the  defendants, 
Charles  G.  Pliillipe.  the  unknown  heirs 
uf  Annie  M.  Phillips,  deceased,  and  all  other 
ppreons  unknown,  had  no  right,  title,  in- 
terest, claim,  lien,  or  estate  in  or  to  the 
land,  or  any  part  thereof.  The  appellants 
hfrein  had  no  knowledge  of  the  pendency 
nf  the  action  to  i;[uiet  the  title,  commenced 
liy  Louise  A.  Tompson,  until  after  entry 
uf  the  decree  in  her  favor. 

Tlic  complaint  in  the  instant  case  fur- 
I  Ker  showj  that  the  respondent*  herein, 
fioEcoe  C.  Nisonger,  Minnie  Olive  Barton, 
James  C.  Barton  (her  husband),  Maggie 
Hiltmaji,  Charles  J.  Hiltman  (her  hus- 
band I,  and  Hewitt-Lea  Lumber  Company, 
9  corporation,  have  acquired  title  and  in- 
terestp  in  and  to  parti  oni  of  the  land, 
lisring  deraigned  the  same  from  Loniae 
.^  Tompaon  subsequent  to  the  foreclosure 
Wd  sale.  The  land  is  vacant,  unimproved, 
and  unoccupied.  Appellants,  who  are  non- 
residents  of  this  state,  first  learned  of  the 
Fereclosare  decree  and  sale,  and  the  action 
to  quiet  title,  in  March,  1010.  They  then 
>«cared  the  services  of  an  attorney  to  rep- 
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present  them,  and  on  or  about  April  £&, 
1910,  through  their  attorney,  instituted  an 
action  in  ejectment  in  the  superior  court 
of  King  county  in  the  name  of  Annie  ^. 
Phillips,  tJie  original  owner  and  mortgagor, 
then  deceased,  as  plaintiff,  to  recover  the 
land.  Appellants  claim  that  they  were 
ignorant  of  the  law,  that  they  knew  nothing 
of  court  procedure,  and  that  they  relied 
upon  the  advice  of  their  attorney.  After- 
wards, in  October,  1010,  appellants  db- 
charged  their  attorney  who  luid  commenced 
the  action  in  ejectment,  and  employed  their 
present  attorneys,  ivho,  on  April  6,  IIHI, 
instituted  the  present  action-  Appellants 
claim  title  as  widow,  children,  and  sole 
heirs  at  law  of  Charles  G.  Phillips,  de- 
ceased, the  son  and  sole  heir  at  law  of 
the  original  owner  and  mortgagor.  Annie 
M.  Phillips,  deceased.  They  contend  that 
as  to  them  Cho  foreeloeure  was  void;  that 
Charles  G.  Phillips,  who,  at  the  time  of 
the  foreclosure,  waa  the  sole  hair  at  law  of 
Annie  M.  Phillips,  deceased,  was  a  neees- 
sary  party  to  the  foi'eciosure  action;  tiiat 
he  waa  not  made  a  party,  was  not  served 
with  process;  that  his  title  waa  never  de- 
vested; that  appellants  bold  title  as  his 
heirs  at  law;  that  Uie  decree  in  cause  No. 
62,411,  purporting  to  quiet  title  in  Xiouiae 
A.  Tompson,  is  void  as  to  appclianta,  for 
the  reason  that  they  were  not  made  partiaa 
defendant,  and  were  not  served  with,  proc- 
ess; that  they  still  bold  title  to  the  real 
estate  subject  to  the  mortgage  lien;  that 
they  are  entitled  to  redeem;  and  that  th«7 
have  tendered  to  respondent  Louise  A. 
Tompson  the  amount  due  on  her  mortgage. 

It  may  be  conceded  without  any  cita- 
tion of  authority  that  the  foreclosure  and 
sale  did  not  devest  the  title  of  Charles  O. 
Phillips,  of  whom  appellants  are  the  hein 
at  law;  yet  the  respondent  held  an  intflnwt 
in  and  to  the  land,  did  obtain  color  at 
title  by  the  ^eriff's  deed,  and  claiaied.the 
fee.simple  title  as  alleged  in  her  coin[^iiit. 

The  controlling  question  on  this  appeal 
is  whether  the  fee-simple  title  was  legally 
adjudged  to,  quieted  and  vested  in,  her  and 
her  grantees  by  virtue  of  the  Snal  decree 
entered  in  cause  No.  02,411.  Her  complaint 
therein,  which  stated  a  cause  of  action 
and  alleged  title  in  her,  made  no  mentitm 
of  the  foreclosure  and  sale;  and  the  de- 
cree, which  is  regular  upon  its  faoe,  is 
valid  if  the  court  had  jurisdiction  to  enter 
the  eaine,  and  is  not  subject  to  impeach- 
ment In  this  collateral  action.  23  Cyc. 
105a.  10S6. 

The  action  to  quiet  title  woi  a  proceed- 
ing in  rem.  to  which  Charles  G.  Phillips, 
the  unknown  heirs  of  Annie  M,  Phillips. 
deceased,  and  all  other  persons  unknown 
claiming   any   interest    in   the    real   estate. 
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were  made  defendants,  under  $g  22»--232, 
Rem.  t  Bat.  Code.  From  neceBsitj,  stat- 
utes nf  the  character  of  the  sections  cited 
have  been  enacted  in  many  states,  in  order 
tbat  titles  may  be  quieted,  when  clouded 
by  adverse  daims  of  unknown  heirs,  and 
unknown  parties,  who  may  be  without  the 
jurisdiction  of  the  sts-te  in  which  the  real 
I'state  is  located.  The  essential  purpose 
nf  such  statutes  is  to  provide  that  unknown 
heirs  and  claimants  may  be  served  by  pub- 
lication without  alleging  their  names,  in 
ordcf  tbat  they  may  receive  the  moat  ef- 
fective notice  possible,  that  they  may  ap- 
pear and  plead  their  elaimi,  and  that  the 
court  havinf;  jurisdiction  of  the  real  estate 
may  determine  and  quiet  the  title.  The 
state  has  power  to  thus  provide  tor  an 
adjudication  of  adverse  rights  or  claims  of 
persons  in  or  to  real  estate  situate  within 
its  borders,  even  though  such  claimants 
may  be  unknown  and  are  without  the  ju- 
risdiction of  the  court.  Titles  to  real 
estate  should  not  be  subjected  to  continuous 
clouds.  A  state  is  under  no  compulsion  to 
suffer  titles  to  real  estate  situated  within 
its  borderij  to  reaiain  clouded  for  an  in- 
definite period  for  the  want  of  a  proper 
method  of  serving  process  upon  un'inown 
claimants,  or  a  proper  procedure  to  quiet 
the  same.  Statutes  similar  to  ours  have 
been  sustained  with  marked  uniformity. 
The  substflnce  of  appellants'  objection  to 
the  decree  quieting  title  is  the  want  of 
service  upon,  or  jurisdiction  over,  them. 
Jurisdictional  objections  to  actions  to  quiet 
title  against  unknown  heirs  and  unknown 
parties,  where  service  is  made  by  publica- 
tion, have  frequently  been  made  upon  the 
ground  that  actions  quia  timet  in  respect 
to  land  are,  equitable  in  their  nature,  that 
equity  acta  in  personam,  and  that  personal 
jurisdiction  of  defendants  cannot  be  ob- 
tained by  publication. 

In  Shepherd  v.  Ware,  48  Minn.  174,  24 
Am.  St.  Kep.  212,  48  N.  ff.  773,  the  court, 
in  passing  upon  a  statute  providing  for 
constructive  service  upon  unknonm  claim- 
antg  to  land,  said:  "It  is  conceded  that 
constructive  or  substituted  service  may  be 
authorized  by  the  state,  and  resorted  to  in 
alt  actions  or  proceedings  touching  real 
property  which  are  properly  denominated 
actions  or  proceedings  'in  rem'.  Such  are 
actions  to  partition  real  estate,  proceedings 
to  enforce  the  collection  of  tBj<:es  against 
lands,  and  for  the  condemnstion  of  land. 
Pennoyer  v.  Neff,  95  U.  S.  714,  727,  24  L. 
ed.  565,  570.  Actions  ^uia  timet  in  respect 
to  land,  to  remove  a  cloud,  or  to  determine 
adverse  claims,  are  equitable  in  their  na- 
ture, and,  strictly  speaking,  equity  act« 
upon  the  person,  and  not  upon  the  prop- 
erty;   and   in   these   actions   the   judgment 

L.E,A.1018F. 


alTects  the  clsioi  or  title  to  the  land,  and 
they  are  not  strictly  actions  in  rem.  But 
they  concern  real  estate  lying  within  the 
jurisdiction  of  tlie  court,  and  the  state  may 
clothe  the  court  with  full  power  to  inquirr 
and  adjudicate  as  to  its  status,  title,  and 
ownership;  snd  it  is  now  well  settled,  that, 
as  respects  the  procedure  provided,  and  the 
constructive  service  of  notice,  by  publica- 
tion, upon  nonresident  defendants  at  least. 
actions  of  this  kind  are  to  be  classed  with 
actions  in  rem.  Arndt  v.  Griggs,  134  U. 
S.  310,  322-^20,  33  L.  ed.  »18,  920,  92],  M 
tSup.  Ct.  Sep.  657 ;  Lane  v.  Innes,  43  Minn. 
137,  45  N.  W.  4.  The  question  is  not  what 
a  court  of  equity,  under  its  general  power^i 
as  such,  may  do,  but  what  the  state  may 
authorize  in  actions  to  adjudicate  the  title 
to  real  estate.  Thus  it  is  said  in  Jioewell 
V.  Otis,  9  How.  336,  348,  350,  13  L.  ed.  164, 
189,  170:  'It  is  immaterial  whether  the 
proceeding  against  the  property  be  by  at- 
tachment or  by  bill  in  chancery.  It  must 
be  substantially  a  proceeding  in  rem.  A 
bill  for  the  speciAc  execution  of  a  contract 
to  convey  rea^  estate  is  not  strictly  a  pro- 
ceeding in  rem,  in  ordinary  cases;  but  when 
such  a  proceeding  is  authorized  by  statute, 
on  publication,  without  personal  service 
of  process,  it  is  substantially  of  that  charac- 
ter.' And  'the  inquiry  should  be,  have 
the  requisites  of  the  statute  been  compiled 
with,  so  as  to  subject  the  property  in  con- 
troversy to  the  judgment  of  the  court,  and 
is  such  judgment  limited  to  the  property 
named  in  the  bill!'  The  judgment  can  af- 
fect the  property  only,  and  the  defendant  is 
not  personally  bound  beyond  it.  And  such 
in  substance,  is  the  character  of  this  action. 
Its  object  is  an  adjudication  of  the  state  of 
the  title,  and  the  judgment  goes  no  further. 
And  by  the  procedure  under  consideration, 
the  proceedings  are  instituted  by  filing  the 
complaint,  and  recording  the  lis  pendens 
against  the  property,  and  followed  by  the 
publication  provided  for."  See  also  Arndt 
v.  Griggs,  134  U.  S.  316,  33  L.  ed.  818,  10 
Sup.  Ct!  Kep.  557 ;  State  ei  rel.  Douglas  v. 
Westfall,  85  Minn.  437,  444.  57  L.ILA.  2S7, 
89  Am.  St.  Rep.  571,  89  N.  W.  175;  Title 
&  Document  Restoration  Co.  v.  Kerrigan, 
150  Cal.  23S,  8  L.R.A.(N.S.)  682,  119  Am. 
St.  Hep.  199,  88  Pac.  356. 

In  Arndt  v.  Griggs,  supra,  the  Supreme 
Court  of  the  United  States,  in  discussing 
the  question  whether  a  state  has  the  power 
to  provide  by  statute  that  the  title  to  real 
estate  within  its  limits  shall  be  settled  and 
determined  by  a  suit  in  whieh  the  defend- 
ant, being  a  nonresident,  ia  brought  into 
court  only  by  publication,  said:  "A  cloud 
cast  upon  such  title  by  a  claim  of  a  non- 
resident will  remain  for  all  time  a  cloud, 
unless   such    nonresident   shall   voluntarily 
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come  into  its  courts  for  the  purpose  of  hav- 
ing it  adjudicated.  But  no  such  imperfec- 
tions attend  the  aovereiguty  of  the  state. 
It  has  control  orer  property  within  its 
limits:  and  the  condition  of  ownership  ot 
ml  estate  therein,  nliether  the  owner  be 
strangeror  citizen,  is  iuhj  act  ion  to  its  rules 
iMticerning  the  holding,  the  transfer,  liabili- 
Ir  Co  obligations,  private  or  public,  and  the 
modes  of  establishing  titles  thereto.  It  can- 
not bring  the  person  of  a  nonresident  within 
its  limits, —  its  process  goes  not  out  beyond 
its  hordcrs, — hut  it  may  determine  the  ex- 
tent ot  his  title  to  real  estate  within  its 
limiti;  and  for  the  purpose  of  aueb  deter- 
mination may  provide  any  reasonable 
moiliods  of  imparting  notice.  The  well- 
being  of  every  community  requires  that  tlie 
title  of  real  estate  therein  shall  be  secure, 
and  that  there  he  convenient  and  certain 
methods  of  determining  any  unsettled  qaefl- 
tioa?  respecting  it.  The  duty  of  aocom- 
pli.'^hing  tjiis  is  local  in  its  nature;  it  is  not 
a  matter  of  national  concern  or  veeted  in 
the  general  government;  it  remains  with 
the  state;  and  as  this  duty  is  one  of  the 
ttate.  tlie  manner  of  discharging  it  must  be 
determined  by  the  state,  and  no  proceeding 
Mliich  it  provides  can  be  declared  invalid, 
nil  less  in  conflict  with  some  special  in- 
Liiiitions  of  the  Constitution,  or  against 
nalural  justice.  So  it  has  been  held  re- 
peatedly that  the  procedure  established  by 
i!ie  state,  in  this  respect,  is  binding  upon 
llic   Federal   courts" 

A  valuable  discussion  of  the  purpose  and 
validity  ot  such  statutes  may  be  found  in 
McClymond  v.  Nohle,  reported  in  84  Minn. 
aw,  87  N.  W.  838,  87  Am.  St.  Rep.  354, 
and  in  Ur.  Freeman's  note  at  pages  358  et 
ttq.  The  superior  court  in  the  action  to 
<]niet  title  had  jurisdiction  of  the  real  es- 
tate which  is  in  King  county.  Service  was 
made  upon  the  unknown  defendants  in  com- 
pliance with  the  statute ;  the  complaint 
'•tateil  a  cause  of  action;  the  decree  was 
regular  upon  it«  face;  and  the  court,  hav- 
iag  jurisdiction  of  the  land,  adjudicated 
and  determined  the  ownership  of  the  title. 

Appellants  further  contend  that,  when 
Louise  A.  Tompson  instituted  the  action  to 
ijuiet  title,  she  had  knowledge  of  Charles 
(.i.  Phillips,  who  was  made  a  known  defend- 
ant :  that  she  attempted  to  serve  him  by 
publication;  that  she  must  be  presumed  to 
hare  also  known  of  his  heirs  at  law  after 
his  death;  that  Bb«  made  no  attempt  to 
rerve  them  either  as  such  heirs  at  law,  or  as 
unknown  parties  claiming  an  interest; 
that  they  were  neither  unknown  heirs,  nor 
unknown  parties  or  claimants  within  the 
contemplation  of  the  statute ;  end  tliat  as  to 
tliem  the  decree  quieting  respondents'  title 
is  void.    Appellants'  contention  seems  to  be 
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that  the  only  uaknoun  heirs  named  as  de- 
fendants were  the  unknown  heirs  of  Annie 
M.  Phillips,  deceased,  and  that  appellants 
being  the  heirs  of  Charles  G.  Phillips,  who 
died  after  the  commencement  of  the  action, 
were  not  the  unknown  heirs  of  Annie  M. 
Phillips,  but  were  bis  heirs.  Strictly  speak' 
ing  this  may  be  true,  but  the  term  "un- 
known heirs,"  as  used  in  statutes  of  this 
character,  has  been  so  liberally  construed 
by  the  courts  that  appellants,  in  contem- 
plation of  the  statute,  can  be  considered  the 
heirs  at  law  of  Annie  M.  Phillips,  deceased, 
as  well  as  the  heirs  at  law  of  Charles  O. 
Phillips,   deceased. 

In  Howeil  V.  Qarton,  82  Kan.  4nj,  lOS 
Pac.  844,  the  syllabus,  which  states  the  sub- 
stance of  the  opinion,  reads  as  follows: 
"The  term  'unknown  heirs,'  as  used  in  the 
sections  of  the  Code  providing  for  service 
by  publicutiun  in  cases  relating  to  real 
property  and  where  the  relief  demanded  is 
to  exclude  defendants  from  any  interest, 
title,  or  estate  in  real  property,  means  at) 
kinds  of  hairs,  including  heirs  of  heirs  of 
such  defendants  as  well  as  the  legatees  of 

The  sUtute  of  this  state  (Bem.  &  Bal. 
Code,  S  232)  provides:  ".  .  .  Anysuchun- 
known  heirs  or  unknown  persons  or  parties 
who  have  or  claim  any  right,  estate,  lien,  or 
interest  in  the  said  real  property  in  cootro- 
versy,  at  the  time  ot  the  commeDcement  of 
the  action,  duly  served  as  aforesaid,  shall 
be  bound  and  concluded  by  the  judgment 
in  such  action,  if  the  same  is  in  favor  of 
the  plaintilT  therein  as  eflectually  a»  if  the 
action  was  brought  against  such  defend- 
ant by  his  or  her  name  and  constructive 
service  of  summons  obtained;  Provided, 
however,  that  such  judgments  shall  not 
bind  such  unknown  heirs,  or  unknown  per- 
sons or  parties  defendant,  unless  the  plain- 
tiff shall  file  a  notice  of  lis  pendens  iu  the 
office  of  the  auditor  of  each  county  in  which 
said  real  estate  is  located,  in  the  manner 
provided  by  laW',  before  commencing  the 
publication  of  said  summons." 

The  third  amended  complaint  in  the  in- 
stant case  docs  not  allege  that  a  lis  pendens 
notice  of  the  action  to  quiet  title  was  not 
filed  in  the  ofllce  of  the  auditor  of  King 
county,  and  in  the  absence  of  such  an  alle- 
gation we  must  assume  the  proceedings 
were  regular  and  that  it  was  filed.  The  ev- 
ident purpose  of  the  statute  is  to  bind 
all  unknown  heirs,  and  unknown  persons 
or  parties  who  had  an  interest  in  the 
real  estate  at  the  time  of  the  com- 
mencement of  the  action;  and,  under 
the  doctrine  of  lis  pendens,  to  mlao 
bind  all  persons  who  may  thereafter  ac- 
quire an  interest  or  title  through  them, 
whether  such  subsequent  interest  or  title  be 
acquired    by    voluntary   craiveyance   or    by    i 
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inheritance.  If  In  ui  action  under  auch 
a  statute,  after  a  complaint  stating  a  cause 
of  action  has  been  filed,  and  publication  of 
summons  against  unknown  lielTK  and  un- 
known parties  lias  been  made,  a  final  decree 
may  be  avoided  for  the  sole  reason  that 
some  one  of  the  defend unta.  known  or 
unknown,  dies  without  the  plain  tilfs 
knowledge  during  the  pendency  of  the 
airtion,  leaving  unknown  parties  as  hiE 
lieirs  at  law,  the  very  purpose  of  the  stat- 
ute would  be  annulled. 

In  Inglee  v.  Welles,  53  Minn.  1B7,  55  N. 
W.  117,  an  action  affecting  real  estate  was 
brouglit  to  determine  adverse  claims  of 
Henry  T.  Welles,  Delia  Godding,  and  other 
persons  and  parties  unknown.  Service  by 
publieation  was  made,  but  subsequent  to 
the  decree  it  appeared  that  Delia  Godding 
was  dead  at  the  time  the  action  was  eom- 
meni'pd.  Her  heirs  attacked  the  validity 
of  the  proceedings,  but  the  supreme  court  of 
Minnesota,  in  sustaining  the  decree,  said: 
"We  are  of  the  opinion  that  the  proof  of 
publication  of  the  notice  of  lis  pendens 
with  the  summons  is  sufticient;  also,  that 
the  nature  of  the  action,  and  the  nonres- 
idence  of  the  named  defendant,  Delia  W. 
Godding,  sufficiently  appeared  from  the  affi- 
davit for  publication.  We  are  also  of  opin- 
ion that  the  mere  fact  that  the  named  de- 
fendant was  dead  before  the  action  was 
brou^t  did  not  prevent  the  court  from  ac- 
quiring jurisdiction  to  determine  the  right 
of  'persons  or  parties  unknown'  claiming  an 
interest  in  the  land  described  in  the  com- 
plaint. These  being  all  the  objertfons  to 
the  judgment  that  are  urged  by  the  appel- 
lants.  the  order  appealed  from  must  be 
affirmed." 

In  Howell  v.  Garton,  supra,  a  case  to 
which  we  have  already  alluded,  as  involv- 
ing  the    meaning   of   the   term    "unknown 


heirs,"  an  action  was  brought  on  July  1. 
1905,  to  quiet  title  against  one  Abbie  A. 
Little  it  livuig,  or,  if  dead,  a^inst  her  un- 
known heirs.  Unknown  to  the  plaintiff. 
Abbie  A.  Little  had  died  intestate  in  1893. 
leaving  one  Hattie  M.  Davis  as  her  sole 
heir  at  law.  It  also  appeared  that,  un- 
known to  plaintiff,  Hattie  A.  Davis  hsd 
died  testate  in  1003,  previous  to  the  com- 
I  mencement  of  the  action  to  quiet  title. 
The  supreme  court  held  that  a  decree  en- 
I  tered  upon  the  service  of  summons  bv  publi- 
!  cation  as  against  Abbie  A.  Little  if  livinj-. 
I  or,  if  dead,  as  against  her  unknown  heir.'. 
was  binding  upon  the  legatees  of  her  then 
deceased  daughter,  Hattie  A.  Davis.  Tlif*e 
cases  show  that  the  eourts  sustain  decrees 
in  such  actions  upon  the  theory  that  the  ac- 
tions are  proceedings  in  rem,  and  that  ■ 
,  court  having  jurisdiction  of  the  real  estate 
■  may  adjudicate  titles  thereto  after  servif* 
I  by  ptiblicatioh  upon  all  persons  known  and 

unknown,  claiming  any  title  or  interest. 
1  Other  questions  affecting  the  procedure  in 
I  the  foreclosure  action  and  also  in  the  ac- 
!  tion  to  quiet  title  have  been  raised  by  appel- 
I  lants.  but  we  regard  such  questions  as  im- 
I  material,  for,  as  heretofore  stated,  the  vital 
I  question  on  this  appeal  is  whether  the  dc- 
'  cree  quieting  title  was  valid  or  void.  Upon 
the  allegations  of  the  third  amended  com- 
plaint we  conclude  that  the  decree  quiet- 
ing title  was  valid;  that  the  court  had 
jurisdiction  to  render  the  same';  that  ihf 
fee-simple  title  ivas  adjudged  to  be  in  thi' 
respondent  Louise  A.  Tompsoni  and  tliat 
tbe  third  amended  complaint  did  not  slate 
a  cause  of  action. 
The  judgment  is  afflnned. 

Gose,  Chadivick,  and  Parker,  JJ.,  con- 
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LEVI  BUCK  et  al.,  I'lffs.  in  Err., 

JOHN  SIIIPSON  et  al. 

{—  Okla.  — ,   166  Pac.   148.) 

FAFtipa  —  suit  to  quiet  title  —  error  aa 

I.  tn  an  action  to  quiet  title  to  lands, 
brought  against  the  unknown  heirs  of  one 
erroneously   supposed   to   be   dead   and   the 

Headnotes  by  RuMunNS,  C. 

Nole.  —  As  to  validity  and  effeet  of  a 
judgment  against  parties  designated  in  an 
action  as  unknown,  see  annotation  following 
this  ease,  post,  008. 


unknown  heirs  of  those  from  whom  his  right 
and  title  t«  said  lands  descended,  and  serv- 
ice is  attempted  to  be  made  under  the  pro- 
visions of  g  472S,  Rev.  Laws  1810,  Mich 
one  is  not  a  party  to  said  action. 
For  other  faafs,  see  Writ  and  Procest,  II- 

in  Dig.  1-52  .V.  B. 
Judgment  —  effect  —  i>ersoll  twt  parly. 

Z.  A  judgment  in  an  action  to  quiet  litlp 
does  not  affect  or  impair  the  rights  of  one 
who  was  not  a  party  to  said  action,  either 
in  person  or  through  his  jiriviea,  and  sutli 
judgment  binds  said  person  in  no  de([ree 
and  coiiittitutes  no  bar  against  him. 
For  other  cases,  see  Judgment,  II.  e,  2,  in 

Dig.  l-5>  .V.  ST. 
Indians  —  approval  of  deed  ^  eff<H^l- 

.1,  An  application  having  been  made  un^ 
der  provisions  of  g  B,  Act  Congress  May  27, 
J808,  to  the  county  court,  having  jurij^ie- 


„e...> 


BUCK  V.  SJMP80N". 


tion  of  tlie  settlement  of  tlie  «*Uite  of  » 
itweased  Choctaw  Indian,  to  approve  a 
dp«i  by  a  full-blood  Choctaw  Indian  heir 
c.f  sllcii  decedent,  which  deed  purported  to 
jrant  all  tha  estate  of  such  Indian  heir  in 
and  to  the  lands  described  tlieretn,  the  ooon- 
ty  court  DuUle  findings  of  tact  and  mad* 
an  order  approving  said  deed.  Said  court 
in  its  flndingB  erroneously  found  that  auch 
'Indian  heir  had  only  a  life  estate  in  said 
lAniU.      In   an   action   by   an   heir   of   fluch 


India 
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rpDiainder  of  said  lands  after  the  death 
nf  said  Indian  heir,  held,  that  the  approval 
by  the  county  court  of  said  deed  n»ve  it 
validity  aad  efFei^t.  and  it  conveyed  to  the 
grantee  named  therein  all  the  e^tttlte  of  such 
Indian  heir  in  said  lanilH,  and,  the  aotiou 
of  the  county  court  in  approving  said  deed 
not  being  judicial,  that  the  flndinge  made 
by  the  eourt  form  no  part  of  thi?  order  of 
approval  and  may  be  treated  as  BiirpluEtafrc. 
for   other   eaien,   see   Indiaits,   II.   in   Dig. 

isi  N.  a. 

Sam?  —  diHtrlbution  or  iiroiK^tj'. 

4.  An  allotment  of  a  deceased  member  of 
the  ChocMw  Tribe,  dyinfj  without  issue,  in- 
tc^tate,  before  statehood,  whose  father  and 
mother  were  Cull-blood  members  of  his  tribe, 
awends  to  the  fatlier  and  his  lieirs  and  the 
mother  and  her  heirs;  and,  tlie  motlier  of 
said  allottee  having  died  before  him,  Aaid 
deceased  allottee  leaving  wiri-ivinR  him,  as 
lii»  sole  heirs,  his  father  and  a  brother,  such 
father  and  brother  succeed  Xxi  hix  allotment 
in  equal  shares. 
For   other   aasa,   tee   Isdinns,  II.   in   Dig. 

1-^2  .V.  B. 

(June  12,  1917-) 

f'  RBOR  to  the  Diatrict  Court  tor  Gradf 
i  County  to  review  a  judgment  In  plain- 
iIITa'  favor  in  an  action  brought  to  quiet 
title  to  certain  lands.  Modified  and  af- 
firmed. 

Tlie  facts  are  stated  in  the  CWimiasion- 
pr'n  opinion. 

Mesara.  Bond.  Melton,  th  H<!lton  and 
Riddle  *  Hammorly.  for  plaintiffs  in  er- 

The  proceeding  instituted  by  the  plain- 
tilTs  was  a  collateral  attack  upon  the  judg- 
n^ent  pleaded  as  a  bar. 

C'lnttnental  Gin  Co.  v.  De  Bord.  34  Okla. 
m.  123  Pac.  160-.  Pioneer  Teieph.  *  Teleg. 
Co.  v.  State,  40  Okla.  417.  13H  Vac  I0r!3; 
•*ioekey  v.  Wtnstock,  43  Okla.  76S,  144  Pac. 
372:  Van  Fleet.  Collateral  Attack,  gg  2, 
3:  Eaves  v.  Mullen,  25  Okla.  870,  107  Pae. 
433:  Spade  v.  Morton,  28  Okla.  3S4,  114  Pac. 
724:  Steele  v.  Kelley,  32  Okla.  547,  132 
P»p.  984. 

■  John  Simpson  was  an  heir  of  Thomas 
Eetclmm,  deceased. 

Rowetl  V.  Oarton,  82  Kan.  483,  108  Pac. 

S44. 
Every  eourt  of   record  of  general  jnrla. 


diction  has  power  in  the  first  instance  to 
adjudicate  its  own  jurisdiction,  and  when 
adjudicated,  it  is  binding  upon  every  other 
court  of  co-ordinate  juriediotion  in  a  col- 
lateral proceeding. 

Dowell  v.  Appl<«ate,  152  U.  S.  327,  38 
L.  ed.  463,  14  Sup.  Ct  Rep.  OU.  23  Cyc. 
1188;  VVyatt  v.  .Steele,  28  Ala.  830;  Milner 
V.  Keel,  114  Ga.  118.  30  H.  K.  SOUj  -Uman 
V.  Dueker,  4.^  Kan.  1711,  2S  Pac.  :>»!■,  Uotch- 
kisB  V.  Cutting.  14  Minn.  337,  (iil.  408; 
Whito  V.  Crow,  110  U.  S.  183,  28  L.  ed.  113, 
4  bup.  Ct.  Rep.  71;  Phelps  v.  Mutual  Re- 
serve Fund  Life  Aaso.  fil  L.ItA.  717.  50 
C.  C.  A.  33U,  112  Fed.  453;  Hialt  v.  Dar- 
lington, li>2  ind.  .~>70,  33  N.  E.  823;  RoUh 
V.  Humboldt  College,  SB  Iowa,  480,  56  X. 
W.  038;  Kipp  v.  Fnllerton,  4  Minn.  473, 
Gil.  30lt;  Mitchell  v.  Aten.  37  Kan.  33, 
1  Am.  St.  Rep.  231,  14  Pac.  407 ;  Alexander 
V.  Maverick,  18  Tex.  194,  87  Am.  Dec.  003; 
Withers  v.  Patterson,  27  Tex.  492,  88  Am. 
Dec.  643;  Murtluson  v.  White,  fi4  Tex.  78; 
Guilford  V.  Love,  49  Tex.  716;  Esaig  v. 
Lower,  120  Ind,  230,  21  N.  E.  1000;  Cooke 
V.  Ualsey,  18  Pet.  71,  111  L.  ed.  6<H;  ThtHup- 
aon  V.  Tolmic,  2  Pet.  137,  7  L.  ed.  381; 
United  SUtee  v.  Arrcdondo.  6  Pet.  702, 
8  L.  ed.  631 ;  Voorhees  v.  Jackson,  10  Pet. 
449,  9  L.  ed.  4!I0;  Pliiladelphia  &  T.  R.  Co. 
V.  KUmpaun,  14  Fet.  438,  ID  L.  ed.  340) 
Fanning  t.  Krapfl,  (18  Iowa,  244,  26  N.  W. 
133;  Jones  v.  Jones,  115  Ind.  504,  18  N. 
E.  20;  Kleyla  v.  Haskett,  112  Ind.  316, 
14  X.  E.  387 ;  Brown  v.  Tucker.  7  Colo.  30. 
I  Pac.  221 ;  Freeman.  Judgm.  SS  128,  13.>, 
142;  Cooper  v.  Reynolds,  10  Wall.  308, 
315,  10  L.  ed.  931,  932;  Hunter  v.  Ruff, 
47  S.  C.  525.  58  Am.  St.  Rep.  DOT,  23  H. 
E.  05;  Voorhees  v.  Jackson,  10  Pet.  478, 
0  L.  ed.  501. 

All  of  the  parties  being  joined  by  blood 
of  tlie  common  ancestor,  the  person  nearest 
in  line  to  tlie  allottee  at  his  death  would 
inhi^rit  all  of  the  land,  to  the  postponement 
□f  the  others  more  dixtantty  related. 

14  Cyc.  20;  Shulthis  v.  McDougal,  03  C. 
C.  A.  615,  170  Fed.  529;  Oliver  v,  Vance, 
34  Ark.  604. 

Mr.  J.  M.   Willie,  for  defendants  in  er- 

Tlie  juugment  being  void,  and  audi  being 
the  finding  of  the  court,  it  was  immaterial 
to  determine  whether  the  attack  on  the 
judgment  waa  direct  or  collateral. 

First  State  Bank  t.  Latimer,  48  Okla. 
104,  149  Pac.  1099;  Jefferson  v.  Gallagher, 
—  Okla  — ,  130  Pac.  1071. 

Upon  the  death  of  an  Indian  allottee  In- 
testate and  without  Ismie,  his  estate  iw 
termed  an  ancestral  estate  and  ascr-nda 
to  the  tribal  parent  through  whose  blood  he 
obtained  his  tribal  relations;  and  if  both 
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parentB  were  members  of  the  tribe,  then  it 
as(%nd3  to  them  equally. 

Shultljia  V.  McDoHgal  96  C.  C.  A.  616, 
170  Fed,  529;  McDougal  t.  McKay,  43 
Oiila.  261,  142  Pftc.  f)8T;  Pigeon  v.  Buck, 
38  Okla.  101,  131  Pae.  1083;  Thorn  v.  Cone, 
47  Okla.  791,  160  Pac.  701. 

Rnmmons,  C,  filed  tlie  following  opinion : 
Tlie  land  liere  in  controversy  w»s  allotted 
to  Thomas  Simpson  Eetchum,  ft  son  of 
Iiiaac  Simpeon  and  MargHret  Simpson,  l)otli 
full-hlood  ChocUw  Indians.  Thomas  Simp- 
Hon  Ketchum  died  about  April  10,  1905. 
Hifl  mother  was  then  dead,  and  he  left  sur- 
viving him  as  his  sole  heirs  at  law  his 
father  and  one  of  the  plaintiffs,  Joiin  Simp- 
son, a  brother.  Isaac  Simpson  died  in  Octo- 
ber, 1909,  leaving  surviving  him  a  second 
wife,  Sarah,  John  Simpson,  and  two  miuor 
children,  Lena  Rimpaon,  and  Kastman  Simp- 
son. Tha  parties  will  be  hereinafter  desig- 
nated as  tliey  appeared  in  the  court  below. 
The  plaintiff  John  Simpson  claims  title  to 
an  undivided  one-lialf  interest  in  said  land 
as  an  heir  of  his  brother,  Thomas  Simpson 
Ketchum.  and  an  unilHided  one-ninth  in- 
terest as  an  heir  of  his  father.  lanac  Simp- 
son. The  defendants  claim  title  to  the  land 
in  controversy  through  a  conveyance  by 
Isaac  Simpson,  duly  approved  by  the  county 
court  of  Pushmataha  county  on  August  13, 
1008,  and  by  virtue  of  a  judgment  of  tlie 
superior  court  of  Grady  county  in  an  action 
brought  by  Levi  Buck  to  quiet  title  to  said 
lands.  The  plaintiffs  had  judgment  in  the 
court  below  for  an  undivided  eleven - 
eighteenths  interest  in  said  lands.  From 
the  briefs  and  oral  argument  of  counsel 
for  the  reepective  parties  there  are  but  two 
questions  raised  in  this  case;  the  first  is 
whether  or  not  the  plaintiffs  in  the  instant 
case  are  barred  by  the  judgment  of  the 
superior  court  in  the  action  brought  by  the 
defendant  Buck  to  quiet  title.  The  second 
question  involved  the  effect  of  the  deed  ex- 
ecuted by  Isaac  Simpson  under  which  de- 
fendants claim,  and  whether  said  deed  con- 
veyed the  whole  right,  title,  and  interest 
in  said  lands  of  said  Isaac  Simpson  or  only 
a    life   estate    therein. 

The  plaintiffs  alleged,  and  still  contend, 
that  tha  judgment  of  the  superior  court  of 
Grady  county  quieting  title  to  said  lands  in 
said  Buck  is  void  and  of  no  effect  as  to  the 
plaintiff  John  Simpscm.  Said  action  to  quiet 
title  was  commenced  hy  Levi  Buck  againat 
the  following  defendants:  Sarah  Roberts, 
nBe  Simpson,  the  unknown  heirs  of  Isaac 
i^impfion,  deceased,  and  the  unknown  heirs 
of  Thomas  Simpson  Ketchum,  deceased,  the 
unknown  heirs  of  John  Simpson,  deceased, 
and  Wm.  H.  Ketcliura  and  Lena  Simpson, 
a  minor,  and   Silas  Cole,  her  legal  guard 
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ian.  Service  was  had  upon  the  unknown 
heirs  of  Isaa«  Simpson,  deceased,  the  un- 
known heirs  of  John  Simpson,  deceased, 
and  the  unknown  heirs  of  Thrimas 
Simpson  Ketchum,  deceased,  and  some  of 
the  other  defendants  by  publication.  The 
court  tielow  held  the  judgment  in  thi«  ca^e 
to  be  void  as  to  John  Simpson,  and  it  if. 
contended  by  the  defendants  that  therein 
the  trial  court  erred. 

It  is  argued  by  counsel  for  defendants 
that,  the  trial  court  having  jurisdiction  ol 
the  subject -matter,  and  having  adjudged 
that  it  had  jurisdiction  of  the  parties  to  the 
action,  such  judgment  is  not  void  for  want 
of  jurisdiction,  and  cannot  be  collaterally 
attucked.  Defendants  contend  that  this  is 
a  collateral  attack  upon  said  judgment,  and 
that  said  judgment,  not  being  void,  is  a  bar 
to  recovery  by  plaintiffs  in  the  instant  case. 
We  are  unable  to  agree  with  this  eoiifen- 
tion  of  the  defendants.  The  defendanu  in 
the  action  in  the  superior  court  obtaineJ 
service  under  §  4729,  Bev.  I«wa  1010,  which 
is  as  follows:  "In  actions  where  it  shall 
be  necessary  to  make  the  heirs  or  devii^n-'^ 
of  any  deceased  person  defendants,  and  n 
shall  appear  by  the  affidavit  of  the  plaintiff, 
annexed  to  his  petition,  that  the  name  of 
auch  heirs  or  devisees,  or  any  of  them,  and 
their  residences,  ara  unknown  to  the  plain- 
tiff, proceedings  may  be  had  against  ^nch 
unknown  heirs  or  devisees,  without  naming 
them.  In  such  actions  service  may  be  had 
upon  such  defendants  by  publication  and 
the  notice  shall  be  published  as  in  other 
qaaea  of  service  hy  publication." 

At  the  time  of  the  institution  ot  said  ae- 
tion  defendants  were  laboring  under  the 
mistaken  belief  that  the  plaintiff  John 
Simpson  was  dead,  and  undertook  to  pn>-  - 
ceed  against  his  unknown  heirs  as  well  at 
the  heirs  of  Isaac  Simpson,  his  father,  and 
Thomas  Simpson  Ketchum,  his  brolh^r, 
John  Simpson  was  not  a  party  to  the  action 
in  the  superior  court  in  any  way.  He  ivss 
not  named  as  a  defendant,  nor  was  ht 
included  in  the  description  of  any  of  the 
defendants  sought  to  be  served  therein  tf 
unknown  heirs.  John  Simpson's  )Dt«re»i 
in  the  land  in  controversy  came  to  him  hr 
inheritance  from  his  brother,  Thomas  Simp- 
son Ketchum.  deceased,  through  bin  motlier. 
Margaret  Simpson,  and  by  inheritanre 
from  his  father,  Isaac  Simpson.  He  n-ns 
in  privity  of  estate  with  theae  three;  and. 
if  they  or  any  of  them  had  been  barred  of 
their  estate  in  these  lands  before  descent 
cast  upon  John  Simpson,  he  would  hsn 
been  barred  to  the  same  extent  as  Ihr.v. 
But  none  of  his  privies  were  parties  to  this 
Bftion  to  quiet  title.  The  action  and  judg- 
ment ran  only  against  the  unknown  lifif 
of  three  of  them  end  against  certain  kno"" 
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heirs  with  whom  plaintifF  was  not  in  priv- 
ity. 

It  is  urged  hy  counsel  lor  defendants 
that,  in  bringing  into  court  the  unknown 
heira  of  Tbomaa  SimjiHon  Ketchmn  and  of 
Isaac  Simpson,  the  plaintiff  was  brought 
into  court,  and  cannot  now  collateraliy  at- 
tack the  judgment  of  the  court  because  of 
anv  iiregnlajities  therein.  This  argument 
19  ingenious,  but  it  will  not  stand  the  test 
of  an  ezaminatiou  of  the  statute  under 
H-birh  the  plaintiO'  sought  to  get  service 
upon  the  defendantB  in  the  superior  court. 
The  section  of  the  statutes  above  quoted 
autliorizea  service  by  publication  upon  the 
heirs  of  deccBKcd  persons  whose  nBToes  and 
rcsidencea  are  unknown  to  the  .  plaintiff. 
The  n»me  of  John  Simpaon  was  not  un- 
known to  the  plaintilT,  nor  was  it  unknown 
to  the  plaintiff  that  he  was  one  of  the  heirs 
uf  Thomas  Simpson  Ketchum  and  Isaac 
Simpi'on,  The  fact  that  John  Simpson  was 
iKtt  unknown  to  the  plaintiff  in  that  action 
appekrs  upon  the  record  of  the  judgment 
in  the  superior  court.  As  baa  been  said,  it 
was  erronpotialy  supponed  that  John  Simp- 
•ion  wae  dead,  and  therefore  he  was  not 
uiade  a  party  to  the  case  in  the  superior 
rourt.  but  his  unknown  heirs  were  named 
MS  defendants.  John  Simpson  or  anyone  to 
wliom  he  was  privy  not  being  a  party  be- 
fore the  court  rendering  judgment  quieting 
title  to  the  lands  in  plaintilT  Buck,  the 
judgment  of  the  court  could  have  no  bind- 
ing efTect  upon  him;  nor  does  the  fact  that 
the  superior  court  adjudged  that  it  had 
jurisdiction  nf  the  parties  to  that  action 
render  the  judgment  one  against  John 
Simpson,  because  the  court  could  not  ad- 
judge that  it  had  acquired  jurisdiction  of 
one  who  was  not  a  party  to  the  suit.  First 
.State  Bank  v.  Latimer,  48  Okla.  104,  149 
Pac.  1099;  Jefferson  T.  Gallagher,  —  Okla. 
~.   150   Pac.   1071. 

The  defpiTdants  rely  upon  the  case  of 
Howell  V.  Garton,  82  Kan.  495,  108  Pac, 
*44.  in  support  of  their  contention  that  the 
defendant  John  Sinipxon  is  bound  by  the 
judgment  of  the  superior  court.  In  that 
rase  action  to  quiet  title  was  commenced 
hv  one  F.  M.  Luther  against  Abhie  A.  Lit- 
tle, if  living,  or,  if  dead,  against  her  un- 
known heirs.  Judgment  was  rendered  in 
that  action  quieting  title  in  Luther,  Be- 
fore the  commencement  of  this  action  Abhie 
.\,  Little  died  intestate,  leaving  her  daugh- 
ter, Hattie  A.  Davis,  as  her  sole  heir.  Hat- 
lie  A.  Davis  died  also  before  the  commence- 
ment of  the  sjition,  leaving  a  will  devising 
Hi  property  to  her  husband,  James  N. 
Davis.  Davis's  grantee  sued  Garton, 
ETsntee  of  Luther,  in  ejectment.  The  court 
heid  that  he  was  barred  by  the  judgment 
in  the  action  to  quiet  title,  holding  that  the 
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term  "unknown  heirs"  embraces  not  only 
the  immediate  heira  of  the  deceased,  hut 
also  the  heira  or  devisees  of  such  heirs. 
We  are  unable  to  see  that  this  case  is  at 
all  in  point  as  bearing  upon  the  instant 
case.  That  action  was  brought  under  the 
Kanaaa  statute  which  permitted  an  action 
to  be  maintained  against  an  individual,  if 
living,  or  against  his  unknown  heirs.  In 
that  respect  the  Kansas  statute  has  been 
amended  since  it  was  adopted  by  Oklahoma 
territory,  and  we  have  no  similar  provi- 
sion in  our  Bta,tutea  authorising  an  action 
against  one,  if  living,  or  against  his  un- 
known heirs.  If  the  defendants  had  been 
authorized  to  bring  this  action  against 
John  Simpson,  if  living,  or  his  unknown 
heirs,  if  dead,  and  had  done  so,  he  might 
havB  been  barred  by  the  judgment.  But  a 
judgment  to  which  he  waa  not  a  party  and 
which  does  not  run  against  him  or  his 
privies  cannot  be  pleaded  as  a  bar  to  his 

The  trial  court  took  the  view  that  the 
deed  from  Isaac  Simpson  conveyed  Thomas 
Simpaon  Ketch  urn's  allotment,  conveying 
only  the  life  estste  of  Isaac  Simpson  there- 
in. This  deed  was  a  warranty  deed  pur- 
porting to  convey  to  W.  B.  Dennis  all  of 
the  estate  of  Isaac  Simpaon  in  said  lands. 
This  deed  wss  approved  by  the  county  court 
of  Pushmataha  county,  which  had  jurisdic- 
tion of  the  settlement  of  the  estate  of  the 
deceased  allottee,  under  the  provisions  of 
g  0  of  the  Act  of  Congress  of  May  27,  1008 
(35  Stat,  at  L.  312,  chap.  190),  on  August 
13,  1008.  The  journal  entry  of  the  order 
approving  the  deed  is  as  follows; 

Now,  on  thia  13th  day  of  August,  lOOS, 
cornea  Isaac  Simpson  and  files  and  presents 
to  the  court  his  petition  praying  for  an 
order  of  the  court  approving  and  confirming 
a  certain  deed  of  conveyance  executed  by 
the  said  Isaac  Simpson  to  W.  B.  Dennis  on 
the  11th  day  of  August,  1S08,  to  the  follow- 
ing described  real  estate  to  wit:  The 
northwest  quarter  and  the  northwest  quar- 
ter of  the  southwest  quarter  of  section  30, 
township  10  n<irth,  range  9  west,  same  be- 
ing allotment  of  said  Thomas  Simpson 
Ketchum.  deceatied.  And  the  court,  upon 
conxideration  uf  the  said  petition,  being 
well  and  sufficiently  advised  in  the  premises, 
flnda  that  tbe  said  Thomas  Simpson,  de- 
ceased, was  a  full-blnod  Choctaw  Indian, 
and  tliat  he  resided  at  the  time  of  hia 
death  and  previous  thereto  in  that  portion 
of  the  Central  district  of  the  Indian  Terri- 
tory which  now  comprises  Pushmataha 
county,  Oklahoma,  that  he  died  here  on  the 
10th  day  of  April.  IROO,  end  that  this 
court  has  exclusive  jurisdiction  of  the  es- 
tate of  the  said  Thomas  Simpson,  deceased; 
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that  at  the  time  of  bis  death  he  was  ieieed 
uf  the  i.bove-deBcril>ed  lajida,  which  neie 
allotted  to  him  by  the  Chickasaw  and  Choc- 
taw Nations  and  eaiivej^cd  to  him  under 
allotment  and  home.itend  patents;  and  that 
the  said  Thomaa  UimpEon  at  the  time  of  his 
death  was  the  owner  of  said  lands  in  fee 
simple. 

Tlie  court  further  finds  that  the  petition- 
er, Isaac  Simpson,  ia  a  full-blood  Choctaw 
Indian,  ia  father  of  tlie  de<?eased,  and  in- 
lieritcd  a  life  estate  in  his  lands;   that  on 

the  day   of  ,   1B08,   the  said 

j)elitioner,  Isaac  Simpson,  executed  to  W. 
B.  l>ennis,  for  and  in  coiiBideration  of  the 
sum  of  $500,  a  warranty  deed  to  liis  in- 
terest in  the  said  lands.  Tlie  court  further 
Itnds  that  the  deed  was  duly  signed  and 
aeknuwledged  by  the  said  Isaac  Simpson, 
and  that  the  consideration  of  said  deed 
was  fully  paid,  and  that  the  same  ia  rea- 
bonable,  adequate,  and  satisfactory  to  the 
said  petitioner;  and  the  court  finds  tliat 
the  eaid  conveyance  of  the  said  real  estate 
from  the  said  lanac  Simpson  to  the  aaid 
W.  B.  Dennis  should  be  in  all  things  ap- 
proved and  conilrmed. 

It  is  therefore  by  the  court  considered, 
ordered,  adjudged,  and  decreed  that  the 
ivid  conveyance  of  the  said  above-described 
lands  by  the  said  warranty  deed,  dated  the 
lltb  day  of  August,  1908,  from  the  said 
Isaac  Simpson  to  the  said  W.  B.  Dennis,  be, 
and  tiie  same  ia  iiereby,  approved  and  eon- 
flrmed  and  declared  in  all  things  legal  and 

L.  P.  Davenport,  County  Judge. 

It  seems  that  the  county  court  labored 
under  the  erroneous  impresiiian  that  Isaac 
Simpson  took  only  a  life  estate  in  the  lands 
of  his  deceased  son,  and  it  is  contended  by 
plaintiffs  that,  because  said  county  court 
found  that  Isaac  Simpson  inherited  a  life 
estate  in  the  lands  of  his  deceased  kob,  the 
order  approving  the  deed  submitted  to  the 
court  authorized  only  a  conveyance  of  a  life 
estate,  and  that  the  deed  approved  tliere- 
fore  only  conveyed  Isaac  Simpson's  life 
estate,  and  upon  his  death  the  lands  con- 
veyed descended  to  John  Simpson  and  hit 
other  heirs.  We  do  not  think  that  the 
order  of  the  county  court  is  open  to  the 
construction  contended  for  by  plaintifl's. 
By  the  provisions  of  g  U,  Act  of  Congress, 
May  27,  1903,  the  county  court  was  granted 
power  to  approve  the  deeds  of  full-blood 
Indians,  conveying  their  inherited  lands, 
and  such  approval  was  necessary  to  the 
validity  of  such  deed.  There  was  no  au- 
thority to  detenu ine  or  adjudicate  what 
interest  the  heir  of  a  deceased  allottee 
might  have  in  the  land  In  a  proceeding  to 
approve    a    deed    executed    by    such    lieira. 
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The  only  matter  properly  befiwe  tbe  countf 
court  in  such  a  proceeding  was  the  question 
of  whether  or  not  the  deed  wucuted  by  « 
full-blood  heir  of  an  allottee  should  or 
should  not  be  approved.  The  county  court 
of  Pushmataha  county  determined  this  ques- 
tion in  favor  of  the  approval  of  the  deed 
executed,  which  on  its  face  conveyed  all 
the  estate  that  Isaac  Simpson  had  in  the 
lands  described  therein.  The  findings  of 
tlie  court  as  to  the  estate  inherited  b.v 
Isaac  Simpson  were  upon  matters  not  then 
liefore  him  for  consideration,  and  can  hsvv 
no  weight  in  modifying  the  order  actually 
made  by  the  county  court.  The  order  of 
the  court  was  that  the  deed  executed  by 
said  laaqc  Simpson  to  said  W.  B.  Dennii^. 
describing  it,  be  approved  and  confirmeil 
as  in  all  things  legal  and  valid.  The  order 
embraced  the  only  matter  before  the  court 
for  determination,  and  the  conveyance  ap- 
proved cannot  be  reduced  or  the  esUU 
oonveyed  thereby  diminished  by  the  erro- 
neous findings  of  fact  contained  in  the 
journaj  entry.  It  has  been  determined  by 
this  court,  in  the  case  of  Cochran  v.  Blanck. 
53  Okla.  317,  156  Pac.  324,  that  the  action 
of  a  county  court  approving  a  deed  con- 
veying the  iutereat  of  a  full-blood  Choctiu- 
Indian  in  lands  inherited  by  such  Indian, 
required  by  g  tt,  Act  of  Congress,  May  27. 
lt)08,  supra,  is  not  judicial  in  its  nature  nor 
the  exercise  of  any  judicial  function.  The 
act  of  tlie  county  court  approving  the  deed 
in  the  instant  case  not  being  judicial,  the 
findings  of  the  court  as  to  the  estate  in 
said  lands  inherited  by  Isaac  Simpstai  form 
no  part  of  the  order  of  approval,  there 
being  no  necessity  for  them,  and  they  may 
therefore  be  treated  as  surplusage. 

It  is  urged,  however,  by  plaintiffs,  that 
the  deed  described  in  the  order  of  the 
county  court  approving  the  same  was  said 
to  be  dated  August  11,  1S08,  whereas  tlif 
deed  in  evidence  in  this  case  bears  dale 
August  6,  190H,  and  that  therefore  the  deed 
approved  by  the  court  ia  not  before  us,  md 
we  connot  say  what  interest  or  estate  wse 
conveyed  thereby.  It  ia  true  the  deed  upon 
which  defendants  rely  was  dated  August 
5,  1008.  and  was  filed  for  record  Augu«l 
11,  1906,  but  the  plaintiffs  cannot  now  and 
here  question  that  the  deed  relied  upon 
by  defendants  is  the  one  approved  by  tbr 
county  court  of  Pushmataha  county. 
Plaintiffs  in  their  petition  allege  that  tli« 
deed  bearing  date  August  5,  1908,  waa 
executed  by  Isaac  Simpson,  and  allege  that 
baid  deed  'nan  duly  approved  by  tbe  cuuiiiv 
court  of  Pushmataha  county,  and  plainlifT:' 
attach  as  an  exhibit  to  the  petition  a  copy 
of  said  deed  and  a  copy  of  the  order  of  tlie 
county  court  approving  same.  The  plaln- 
lilTs  cannot  now  be  heard  to  say  that  Ibia 
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<lMd  wu  not  tha  A»ei  approrcd  bf  tlia 
countf  court  of  Piubiutkha  ovnntj'  in  ita 
order  lawte  on  August  IS,  1008.  Wa  Uien- 
fore  eooclnde  tbst  tkt  defeixUnta,  through 
the  deed  oxtcutcd  by  Ismb  Sunpocui,  took 
all  of  the  tetmta  of  Iwae  Simpaon  in  uid 
landa,  a»d  that  tho  trial  court  err«d  in 
holding  Uwt  tin  plalntiS  John  Simpion 
inheritad  an  undivided  one-ninth  intereit 
therein    from   Bkid   Iumo   Bimp«on. 

It  ia  urged  by  the  defeDd»nts  In  thsir 
Inief  that  Isaac  Bimpeou  inherited  tjie  eo- 
tire  estate  of  his  deceased  eon  in  the  laads 
in.  eonbraway.  This  contevtioa  seevg, 
howaver,  to  have  been  abAndwNd  in  the, 
oral  argusamt,  and  it  isi  in  any  orent, '  un- ; 
tenable.  In  Thmv  t.  Cone,  il  Okla.  3Sl,  I 
160  Pac  301,  it  is  dfltenmaed  hy  this  eourt 
that  tke  allotment  of  a  deoaased  memboi 
of  the  Five  CiviliEed  Tribei  dying  wiUumi 
iiaae,  ioteatate,  before  otatahood,  and  whoae 
father  and  motlier  were  full-blood  members 
of  his  'fariba,  aaceada  equally  to  the  father 


•nd  Us  hnrs  and  tite  notlHr  »nd  her  heira. 
UcDon^l  *.  UeKay,  43  OUa.  261,  142 
Pae.  997;  Pigeon  v.  Bock,  8B  Okla.  101, 
lU  Pao.  1083.  It  follaWB,  therefore,  that 
John  Simpson  through  hia  nntbec,  i^aritcd 
npon  the  death  of  TluMas  Blmpaon  K«t- 
lAuK  an  undivided  one-hatf  iutareat  in  hia 
allotment,  and  the  whole  estate  did  not 
ascend  to  the  surviving  father. 

The  judgment  of  the  trial  court  should 
therefore  be  modifled  so  as  to  award  to 
the  plaintiffs  en  undivided  one-bnlf  inter- 
rat  in  the  lands  in  controversy,  and  the 
Judgment  so  modiflod  should  be  afTirniod. 
The  costs  of  this  appeal  should  be  equally 
divided  between  the  plaintiffs  and  deCend- 
anta,  and  this  cause  remanded  to  the  trial 
court,  with  diiecUoDs  to  render  judgmott 
itt  c^formity  with  this  opinion. 

Pmt  Gwrlam: 

Adopted  in  whola 


Annotatioii — ^VnfiiUty  «nd  effect  of  a  jodgment  aganut  pardes  de«3imfed 


I.  InfodwHIon,  000. 
II,  Neceatttjf   of   Malutory    ouChoHtv, 
Oil. 
Ill,  VonBlltuUonaHtp! 

a.  In  general,    012, 
h.  Feraonal  judgment,    010. 
IF,  JPartlee: 

a.  Who    may    be    sw«d    as    un- 

known, 018, 

b.  Who    ia    bound    by    J^idgtnent 

aaainet   unknown   hetrH,   tin- 
fcnoivn   penona,   etc.,  023. 
4>.  Joinder  •/  de^endONta,  «9St 


V.  Procedure: 

a,  In  aetterM,  020. 

h.  Showing  that  parUaw  are  «»- 

].  In  generat,  089. 
».  Who  may  nuUte.osa. 
«.  ahmrhtg    of    tntereat    of    un- 
knoten  partte«,  €a*, 

d.  Order   for  pubUcatl»n,   oas. 

e.  FublUnMon,    oao. 

f.  Proof  of  fublicatton,  089. 
VI,  ApplioabiUtg    of    prlnetptea     gov- 
erning eo'lfUeroI  atttuk  an  Judtf- 
menfa,  039. 


I,  iHtroduetion, 

The  present  note  is  conflned  to  nn  ex- 
amination as  to  how  far  valid  judicial 
proceedings  may  1ae  had  against  persona 
who  are  not  naiaed  in  the  proaeeding 
except  by  the  deaignatioii  of  unknown 
parties  or  ctaimants.  The  note  being  ooD' 
lined  to  judici&l  procaedings,  tar  pro- 
cMdhigs  aM  excluded  except  in  so  far 
aa  such  proceedinfrs  are  bronght  into 
eonrt.  In  some  juriscUetions  a  tas: 
certificate  is  foreclosed  by  judicial  ac- 
tion; such  cases  are  included  in  tbe  note 
in  BO  fax  as  the  unJcnown  owtaers  o£  the 
land  or  nnknown  elaimantB  are  made 
parties' td  each  proceedings. 

Judicial  proceedinga  against  ankoown 
claimants  are  of  two  classes.  Ihere  is 
first,  that  eloas  o£  claiiDUttB  to  property 
L.H.A.1S1SF.  i 


vbo  are  known  to  exist,  but  wliose  names 
are  unknown;  second,  there  is  that  class 
of  olaimants  whose  names  are  not  only 
not  known,  but  wbo  themselves  are  not 
known  to  exist;  in  other  words,  there 
is  an  attempt  in  jodicia)  proeeedings 
against  this  character  of  unknown  claim- 
ants to  exclude  from  an  interest  in  prop- 
erty any  who  may  have  a  claim  thereto. 
Whether,  when  the  heirs  of  a  designated 
persou  are  made  parties  as  unknown 
heirs,  it  is  necessary  to  prove  the  exia- 
tanee  of  such  heir*,  is  a  question  tipon 
iriiieh  the  authorities  are  not  agreed. 
It  has  been  held  that  a  decree  against 
unknown  heirs  is  ineffectual  in  the  ab- 
sence of  proof  that  there  wore  heirs,  un- 
der a  statute  authorizing  a  decree  upon 
an  order  of  publication  against  heirs 
where  the  puticular  nantea  of  the  heirs 
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are  nnknowii.*  On  the  eontrary,  nikler  a 
similar  etatate,  it  has  been  held  not  neo- 
esBsry  for  plaintiff,  in  an  action  against 
unltnawn  heirs  of  a  person,  to  prove  that 
there  were  heiiB,  nor  who  they  were ;  * 
but  it  has  been  held  neeessary  to  prove 
th&t  the  ancestor  is  dead.*  It  has  been 
held,  however,  that  the  presumption  of 
death  arising  from  long-continued  ab- 
aeace  is  suffloient  to  authorise  a  tinding 
of  death.* 

Judicial  proceedings  are  divided  into 
proceedings  in  rem,  proceedings  quasi  in 
rem,  and  proceedings  in  personam.  The 
line  between  these  proceedings  is  not  al- 
ways clearly  drawn,  especially  between 
proceedings  in  rem  and  those  quasi  in 
rem;  it  is  not  possible  to  fix  accurately 
the  limit  at  which  a  proceeding  in  rem 
ends  and  one  quasi  in  rem  begins.  In  a 
general  way,  however,  it  may  be  stated 
that  in  a  proceeding  in  rein  the  prop- 
erty is  the  subject  of  adjudication;  the 
ownership  is  of  secondary  importance. 
Tax  proceedinge  under  certain  statutes 
are  illustrative  of  this  class  of  proceed- 
ings. In  a  case  under  a  taxing  statute 
making  such  a  proceeding  one  in  rem  it 
ix  stated  that  tax  proceedings  are 
against  the  land,  and  not  against  the 
owner, — "the  notice  is  addressed  not  to 
the  persons  named  in  the  list  as  owners, 
but  to  all  persons  who  have  or  claim  any 
interest  id  any  of  the  tracts  described  in 
the  list,  and  they  are  notified  that,  in 
case  of  default,  judgment  will  be  entered 
not  against  thsm  personally,  but  against 
such  pieces  or  parcels  of  land.  The  judg- 
ment is  against  the  land,  and  the  name 
of  the  owner  is  not  required  to  appear 
at  all.  It  is  elementary  that  no  refer- 
ence to  the  name  of  the  owner  is  neces- 
sary in  proceedings  in  rem."  *  Again  it  is 

>  Honingbworth  v.  Barbour  (1830)  4  Pet. 
(U.  S.)  486,  7  L.  ed.  022  (coUaterat  attack). 

"Pile  T.  McBratney  [ISS3)  15  UL  314 
(collateral  attack).  The  statute  provWed: 
"In  all  suits  in  chancery,  and  suits  to  obtain 
title  to  lands  .  .  .if  there  be  perions 
Interested  in  the  same  wjioee  names  are  un- 
kuuwn,  it  shall  be  lawful  to  make  such  per- 
Hons  parties  ...  by  the  name  or  de- 
scription of  persona  unknown,  or  unknown 
hcira  or  devisees  of  Hny  deceased  peraon  who 
may  have  been  interested  in  the  Bubject- 
mafter  .  .  .  previous  to  liie  or  her 
death." 

There  is  held  to  be  a  legal  presumption  in 
Illinois  that  a  deceased  person  leaves  heirs 
capable  of  ioberiting  hii  estate.  Pile  v.  Mo- 
Bratne;  (DL)  supra.  While  in  Hollinga- 
worth  V,  Barbour  (U.  S.)  supra,  it  is  stated 
that  "although  it  may  Bometimes  be  pre- 
sumed that  a  decedent  left  heirs  rather  than 
that  he  left  none,  it  is  not  clear  to  my  mind 
that  the  presumption  shookl  be  indulged  in 
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stated  that  aetions  in  rem,  atrieUy  eon- 
sidered,  are  proceedings  against  prop- 
erty alone,  treated  as  responsiMe  for  the 
claims  asserted  by  the  libellants  or  plain- 
tiffa  An  action  quasi  in  rem  is  one 
which,  although  bnnight  against  persons, 
only  seeks  to  subject  eertain  pnqierty  of 
those  persons  to  the  discbai^  of  the 
claims  asserted.  In  these  aetions  the 
"interest  of  the  defendant  is  alone 
sought  to  be  affected,  and  citation  to  him 
19  required,  and  judgment  in  the  action 
is  eonelusive  only  between  the  parties.* 
A  proceeding  in  rem  has  been  defined  to 
be  a  proceeding  against  the  property, 
while  a  proceeding  quasi  in  rem  ia  a  pro- 
ceeding against  a  person  in  respeet  to 
property.^  Actions  in  personam,  on  the 
other  hand,  are  not  only  against  the  per- 
son, hot  the  judgment  therein  is  binding 
generally;  it  is  not  confined  to  partic- 
ular property. 

It  is  apparent  that  a  jadgmeat  in  a 
proceeding  strictly  in  rem,  where  such  a 
proceeding  is  authorized  and  properly 
conducted,  binds  alF  persons  who  have  or 
i^im  any  interest  in  the  property. 
strictly,  this  is  not  by  virtue  of  their  be- 
ing made  parties  to  the  proceeding,  but 
boeanu  the  thing  itself  is  brought  before 
the  court,  and  its  status  determined. 
Cases  which  are  strictly  in  rem  are  be- 
yond the  scope  of  the  present  note. 

However,  cases  in  which  it  is  assumed 
or  held  that  ])OHsible  claimants  must  in 
some  manner  be  made  parties  and  given 
notice,  aetun!  or  constructive,  are  in- 
cluded, even  though  they  may  employ 
language  implying  that  the  proceeding 
was  in  rem. 

It  is  apparent  that  unknown  parlies 
must  be  Herved  by  coBstmctive  service.' 
In  the  preparation  of  the  present  note 

a  case  like  this  so  far  as  to  uphold  the 
title  of  tha  complainant.  It  is  but  B  pre- 
sumption of  fact  in  auy  case,  and,  like  other 
presumptions,  may  be  repelled  by  counter- 
vailing facts  and  presumptions." 

•  Pile  V.  McBratney  (111,)  supra.  See 
Gill  V.  More  (1917)  —  Ala.  — ,  T6  So.  453. 
text  to  note  102. 

*  Burton  v.  Perry  (1898)  146  ID.  71,  M 
N.  £.  60  (collateral  attack). 

SMcQuade  v.  Jaffray  (1601)  4T  Kaa. 
326.  eo  N.  W.  2.13. 

In  Pritchard  v.  Madren  (1880)  24  Esn. 
4Rfl,  it  ia  stated  that  the  name  of  the  own- 
er is  not  reiiuired  in  proceedings  under  the 
statute  there  Involved  for  the  sale  of  land 
for  taxes;  ihe  collection  of  taxM  Is  stated 
to  he  a  proceeding  in  rem. 

'Freeman  v.  Ald«rsoa  (1686)  119  V.  S. 
185,  30  L.  ed.  372.  7  Sup.  Ct.  Rep.  165. 

THill  V.  Henry  (1904)  68  M.  J.  h>),  l.iO. 
6T  Atl.  5S4. 

■  It  is  conceivable  that   in   certain  case* 
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a  large  muober  of  questions  relating  to 
eonstruetive  service  have  been  encount- 
ered which  are  not  distinctive  to  pro- 
eeedii^^  against  unknown  owners.  This 
is  especially  true  in  the  aubdiviaion  re- 
lating to  proeednre.  The  plan  has  been 
to  exclade  snch  questions  from  the  note 
so  far  88  they  are  not  distinctive  to  pm- 
eedure  dgatnat  unknown  parties.  The 
statutory  condition  of  obtaining  service 
by  publication,  fonnd  in  some  states,  that 
the  defendant  he  a  nonresident,  is  an 
anoioBloun  one  where  unknown  defend- 
ants are  aouf;ht  to  be  thus  served.  If 
they  are  unknown — as  distingoished 
from  their  names  being  unknown — the 
fact  89  to  their  residenee  ia  unknown 
aud  ao  afBdavit  that  they  a.re  nonresi- 
dents can  truthfully  be  made.  Nonreai- 
dence,  however,  is  not  a  condition  pre- 
scribed by  all  Btatntes  for  service  upon 
unknown  parties.' 

The  Torrens  Law  is  discussed  in  an- 
other note  in  this  series  of  reports;*' 
the  present  note  does  not  deal  with  qnes- 
tions  connected  with  service  against  un- 
known parties  in  proceedings  under  such 


II.  NvceatHp  of  atatvlory  tnfthoritU' 

Jurisdiction  to  sue  unknown  persons 
must  be  obtained  in  pursuance  of  some 
statute.  There  is  no  authority  to  pro- 
ceed against  unknown  persona  in  the 
absence  of  statute;  consequently  a  judg- 
ment against  unknown  persims  is  void.** 
At  least,  a  judgmeot  in  an  action  against 
unknown  heirs  is  ineffectual  to  bind  the 
unknown  heirs  since,  in  the  absence  of  a 
statute  authorizing  such  a  proceeding, 
the  unknown  heirs  cannot  be  regarded 
as  having  received  notice,  either  actual 
or  constructive."  Where  a  statute  does 
authorize  a  proceeding  against  parties 
without  najning  them,  and  the  statutory 
procedure  is  followed,  such  parties  are 
bound  by  the  judgment  in  the  proceed- 
ing to  the  same  extent  as  if  they  had 
been  named.*'  Being  bound  by  the  judg- 
ment they  are  regarded  as  parties  to  the 
action  and  may  appeal  from  the  judg- 
ment or  prosecnte  a  writ  of  error  there- 
to." 

Whether  a  particular  statute  does  au- 
thorize a  proceeding  against  unknown 
parties  is  a  question  not  considered  gen- 


in  which  only  the  name*  of  resident  parties 
■Tc  mknoirn,  actual  servipe  might  be  had, 
liiit  8ttch  a  mtuation  is  highly  improbable. 
Moreover,  there  would  aeera  to  be  a  dnty 
upon  a  pisintiff  who  could  thua  direct  per- 
sonal service  to  drterraine  the  name  of  the 
defendant  and  make  him  a  party  by  name. 

•  An  nffldavit  that  the  names  of  the  heirs 
ft  law  of  a  certain  person  are  unknown  is 
Rilfficient  to  authorize  a  publication  under  a 
statute  providing  that  when  the  unknown 
heirs  of  a  deceased  person  are  neeeasary  par- 
tie"  defendant,  they  may  be  made  such  by 
the  ■I'TiTiption,  "the  unknown  heirs  of  the 
deeenHed,  and  upon  affidavit  that  their 
nani'^s  are  nnknown,  pnhlieation  shall  be 
made  as  in  ease  of  absent  defendants.  Reed 
v.  Grecory  (1872)  4fl  Hiaa.  740.  It  is  sta- 
ted that  a  publication  is  authorized  on  the 
condition  that  the  heirs  are  unknown,  with- 
out reference  to  their  reaidsnee,  their  pres- 
mfe  or  absence  from  the  state. 

MNote  L.R,A.10ieD,   14. 

UHtl!  V.  Henry  (N.  J.)  Bupra,  holding 
that  85  10  and  11  of  the  N,  J.  Chancery  Act 
of  !fl02  did  not  apply  to  antioos  to  quiet 
title,  and  therefore  there  was  no  authority 
to  make  unknown  heirs,  devisees,  and  per- 
sonal representatives  parties  to  such  an  ac- 

nimn  v.  Taylor  (^fKm)  42  Te».  Civ.  App. 
241,  M  8.  W.  347  (tax  foreclosnre  by  state). 

In  an  error  proceeding  in  Byrops  v.  Samp- 
Kon  (188B),  74  Ten.  73,  11  S.  W.  1(173,  it 
is  stated  that  if  there  is  no  statnte  author- 
izrag  service  upon  unknown  heirs,  the  nee- 
esFiary  result  will  be  a  reversal  of  the  judg- 
ment nnd  dismissal  of  the  esuae. 

In  the  absence  of  a  sta'tife  so  aufhnriz- 
fnir,  ■  court  has  no  authority  to  appoint  a 

L-B^jniflP. 


RUardian  tor  the  unknown  heirs  of  a  deoe- 
dent.  State  ex  rel.  Rosa  v.  McLaughlia 
(1B8I)  77  Ind.  335. 

W  riollingsworth  v.  Barbour  (1830)  4  Pet. 
(U.  S.)   466,  7  L.  ed.  1122. 

"Taliaferro  v.  Butler  (1800)  77  To, 
578,  14  8.  W.  IBl,  holding  unknown  heirs 
of  a  named  person  in  a  partition  action 
bound  by  the  judgment  bo  far  as  it  makes 
partition  of  the  land. 

Gibson  V.  Oppenheimer  (1D13)  ~  Ten. 
Civ.  App.  — ,  1,54  S.  W.  6»4,  holding  that 
the  unknown  heirs  of  an  owner  of  land  who 
were  residents  of  the  state  at  the  time  they 
were  cited  by  publication  were  bound  by  a 
judgment  in  sn  action  by  the  vendor  of  the 
land  to  enforce  his  vendor's  lien. 

A  judgment  in  an  action  for  partition 
against  persons  unknown  is  stated  in  Fox- 
(s-oft  V.  Barnes  (1849)  2»  Me.  128,  to  be 
conclusive  upon  the  rights  of  persons  who 
did  not  appear  and  become  parties  to  the 
proceeding,  although  it  may  have  been  er- 
roneous and  inoperative  upon  the  rights  of 
those  who  were  parties  to  that  issue,  be- 
cause of  the  fact  that  the  finding  of  the 
jury  did  not  conform  to  the  issues,  and. 
through  some  inadvertence,  it  was  not  writ- 
ten out  in  form  before  it  was  affirmed. 

MOne  who  is  made  a  party  to  an  action 
to  foreclose  a  mechsnics'  lien  as  an  unknown 
owner  of  a  note  secured  by  trust  deeds  on 
the  property  may  prosecute  a  vrrit  of  error 
from  a  judftment  therein  in  his  own  name, 
Kircher  v.  M.  Keating  &,  Sons  Co.  (1008) 
146  ni.  App.  1.  Bowles  v.  Rouse  (1846)  8 
HI.  40S.  is  cited  as  authority  for  this  deci- 
sion. The  facts  in  the  Bowim  Case  are  not 
clearly  stated,  so  it  is  impoaaible  to  deter- 
mine Its  bearing  on  tike  question. 
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eratly  heceui.''  It  may  be  statsd  that 
it  has  been  held  that  a  statute  authoriz- 
ing the  unknown  heir  of  a  known  an- 
cestor to  be  made  a  party  by  naming  the 
anceetor  does  not  authorise  a  tax  anit 
against  unknown  owners.'^  Bnt  it  has 
been  held  under  a  statutory  proTision 
that  if,  at  the  institution  or  during  the 
progress  o£  a  suit,  the  plaintiff,  hia 
agent  or  attomeyj  should  make  affidavit 
that  the  names  of  the  heirs,  suocessora, 
or  lega\  reproaentatives  of  any  deceased 
person,  party  to  Bach  suit,  were  unknown 
to  the  affiant,  the  clerk  of  the  eourt 
should  issne  a  writ  for  such  heirs,  snc- 
cessora,  or  legal  representatives  whose 
names  were  unknown,  giving  tbe  name  of 
the  original  deceased  party,  their  an- 
cestor, that  constructive  service  upon  un- 
known heirs  of  a  deceased  person  is  au- 
thorized at  the  beginning  of  a  suit  if  the 
petition  shows  a  cause  of  action  against 
the  ancestor,  who  Is  alleged  to  be  dead. 


although  the  deceased  aaceetor  cannot 
be  made  a  party  to  the  aait.'7  A  judg- 
ment in  an  action  to  foreclose  a  tax  lien 
against  an  unknown  owner  of  the  land  is 
void  where  the  owner  had  paid  the  taJies 
thereon  under  a  different  deseriptiou,  so 
that  the  authorities  were  not  entitled  to 
proceed  luder  a  statute  authorizing  a 
proceeding  for  the  collection  of  delin- 
quent taxes,  but  making  the  statute  in- 
applicable in  case  of  land  erroneously  as- 
sessed on  which  the  tax  had  bfeen  paid." 
The  provisions  of  a  statute  reflating 
the  practice  in  chancery,  that  when  tbe 
complainant  does  not  know  all  the  heirs, 
he  may  proceed  against  tiiose  unknown, 
as  well  as  those  known,  apply  to  actiont 
in  partition.'* 

HI.  ConstltutionaHtg. 


It  is  recognized  by  the  courts  that  pro- 
cedure against  unknown  parties  is  tin- 


Where  the  owners  of  land  ha 
in  an  action  bj  the  state  for  tAxsa  agalnet 
unknown  owners  and  Hied  pleadiogi  therein, 
'  they  have  becume  parties  thereto,  and  have 
the  right  of  appeal  upon  a  judgment,  al- 
though the  judgment  is  against  unknown 
owners,  and  not  against  the  parties  thus  ap- 
pearing by  name.  Watkins  v.  Stnte  (1901) 
—  Tex.  Civ,  App.  — ,  61  S.  W.  532, 

But  in  Fuller  v.  Unknown  Owner  of  Cer- 
tain Lands  (1B6B)  B  Iowa,  430.  it  is  hdd 
that  no  appeal  lies  in  an  action  againit  cer- 
tain lands  and  the  unknown  owners  thereof 
to  foreclose  a  tax  title,  where  the  name  of 
no  person  apjiears  as  appellant.  This  is 
apparently  on  the  theory  that  anyone  mak- 
ing an  appeal  must  appear  and  have  hia 
name  substituted  in  tbe  action  and  take  an 
appeal  in  his  own  name,  althougli  this  is 
not  made  clear  in  the  opinion. 

» Tbe  135th  section  of  the  New  York 
Code  was  held  applicable  merely  to  proceed- 
ings for  the  foreeiosure  of  mortgages  in  San- 
ford  V.  White  (18731  48  Uow,  Pr,  (N.  Y.) 
206,  affirmed  In  (1874)  Tifl  S,  Y.  359,  and 
not  applicable  to  a  partition. 

In  Allen  v.  Allen  (1B64)  11  How.  Pr. 
{H.  Y.I  277,  on  the  contrary,  a  plaintiff 
was  held  entitled  to  proceed  under  this  sec-' 
tion  of  the  Code  in  an  action  in  partition 
iipp-inat  unknown  parties.  Whether  the 
Code  was  clinnccd  after  this  action  and  be- 
fore the  decision  in  the  Banford  Case  doea 
not  appear. 

It  is  held  in  Boi^n  v.  Wyckoff  (1881} 
S4  N,  Y.  «69,  that  %  451  of  the  Code  of 
Civil  Procedure  1878.  relating  to  service  up- 
on unknown  parties,  appliea  to  actions  m 
partition. 

It  has  been  held  that  an  allemtion  in  an 
action  in  which  persons  were  made  defend- 
nnte  under  llctitioUH  names,  that  their 
names  were  unknown  to  the  plaintiff,  doea 
MOt  hritiP  the  case  within  %  740  of  the  Cal- 
rfomin  Coile  of  Civil  Procedure,  authorizing 


an  action  against  persona  oidcnown.  Loa 
Angelea  v.  Los  Angeles  Farnsing  A  Mill.  Co. 
(1907)  150  Cal.  647,  SO  Fac.  615.  It  is  stat- 
ed that  such  action  is  against  the  persons 
who  make  adverse  claims  and  their  true 
names  only  are  unknown. 

In  Los  Angeles  v,  Los  Angeles  Farming 
&  Mill,  Co.  (CaL)  supra,  an  action  to  de- 
termine adverse  eUims  to  real  property,  aa 
provided  in  %  736  of  the  California  Code  of 
Civil  Procedure,  was  held  not  to  be  brought 
within  the  proviaiona  of  Sg  T4D,  750,  and 
751  of  the  California  Code  of  Civil  Prooed- 
ure,  relating  to  actions  asainat  neknown 
persons,  so  as  to  require  the  conipia.int  to 
comply  with  the  provisions  of  tfic  latter 
section  by  the  fact  that  four  persons  were 
named  in  the  action  under  Uctitious  names, 
it  being  allied  that  their  names  were  un- 
koown  to  the  plaintiff,  but  not  averred  that 
the  persons  were  unknown.  The  action  was 
not  Bfjainst  all  unknown  persons,  nor  even 
against  all  persona  whose  nauaes  were  un- 
known. 

UDunn  v.  Taylor  <IB06|  42  Tex.  Civ. 
App.  241.  84  S.  W,  347. 

"Kilmer  v.  Bro«D  (1002)  28  Tex.  Civ. 
App,  420,  67  S.  W.  1090.  The  court  refers 
to  the  obiter  statement  to  the  contrary 
found  in  Bvracs  v,  Sampaon  (1889)  74  Tex. 
81,  11  S,  W.  1073.  The  Texas  law  govern- 
ing Byrnes  v,  Sampson  authorised  conetrnc- 
tive  service  where  any  person  had  a  claim  to 
i  property  against  the  heirs  of  a  deceased 
j  pprson  and  their  names  were  unknown. 
I  This  is  stated  to  authorize  constructive 
service  witbout  regard  to  whether  the  an- 
cestor was  a  party  to  the  suit  or  not. 

"Hollvwood  v:  Wellhansen  (1802)  28 
Tex.  Civ.  App.  541,  88  S.  W.  3211;  Mote  v. 
Thompson  (1913)  —  Tex.  Civ.  App.  — ,  1GB 
S.  W.  1105. 

l»  Lease  v.  Carr   (IMO)   5  Bleckf.   (IbO.) 
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salisfacEo^,  but  that  of  necessity  must 
be  had.  The  statutes  authorizing  sncb 
procedure  have  eonflned  it  to  proceedings 
in  rem  or  quasi  in  rem,  and  as  so  limited 
they  have  generally  been  suHtained.*" 
Unknown  persons  may  be  served  by  pub- 
lication, and  a  judgment  rendered 
against  them  is  valid,  at  least  to  the  ex- 
tent that  it  is  in  rem  or  quasi  in  rem, 
even  if  they  are  infanta,*^  or  residents 
of  the  state.** 

The  constitutional  objection  usually 
urged  against  such  statutes  is  that  due 
process  of  law  is  not  afforded  by  them. 
It  is  held  generally  in  some  cases  that 
the  dne-proeess-of-law  guaranty  does  not 
require  personal  service  of  notice  upon 
parties  resident  or  nonresident.*"  Con- 
structive service  upon  unknown  owners 
of  lands  who  cannot,  after  inquiry,  be 
ascertained,  in  a  proceeding  to  enforce 
a  tax  lien,  satisfies  the  due  process  of 

"Gill  T.  Moore  (1917)  —  Ata.  — ,  78  So. 
4o3  (dictum) ;  Title  &.  Document  Restora- 
tion Co.  V.  Kerrigan  (1005)  150  CaL  280, 
8  UR.A.(N.S.)  862,  119  Am.  St.  Hep.  19B, 
88  I'ac.  356;  Bertrand  v.  Taylor  (1877)  87 
lU.  235;  Pritchard  v.  Madren  (1880)  24 
K»a.  486;  Bbeplierd  v.  Wue  (1891)  46 
Minn.  174,  24  Am.  St.  Kep.  212,  48  N.  W. 
773;  McClymond  v.  Noble  (1001)  84  Hinn. 
32B,  87  Am.  St.  Rep.  354,  87  N,  W,  838; 
Con*  ».  Henry  Hudaou  Co.  (1914)  86  M. 
J.  U  ISi,  90  Atl.  1031,  Ann.  Caa.  1916E, 
S99;;  Rodriguez  v.  La  Cueva  Ranch  Go. 
(1012)  IT  tf.  M.  24S,  143  Pac.  2£8  Idictun)) ; 
Lawronce  v.  Haidy  (1009)  151  N.  C.  123, 
134  Am.  St.  Rep.  976,  65  S.  E.  7QG;  Hardy 
T.  Beaty  (1892)  84  Tex.  602,  31  Am.  St. 
fiep.  80,  19  S.  W.  778;  Sloan  v.  TliompBon 
(1803)  4  Tax,  Civ.  App.  410,  23  S.  W.  613;  i 
Young  V.  JockBon  (10U8)  60  lex.  Civ.  App.  | 
361,  110  S.  W.  74;  LeiRh  v.  Green  (1904)  I 
103  U.  S.  70,  48  L.  ed.  623,  24  Sup.  Ct.  Rep. 
300,  amrming  (1S02)  64  Neb.  533,  101  Am. 
St.  Rep.  502,  90  N.  Vf.  255,  affirming  former  , 
opinion  (1901)  62  Neb.  344,  89  Am,  St.  Hep. 
751.  M  N.  W.  10B3.  I 

The  court  of  ohaneery  of  New  Jereey  has 
treated  a  bill  to  quiet  title  ae  a  pToceeding  | 
quasi  in  ran.  and  doubts  the  validity  of  a  ; 
statute  authorising  such  a  proceeding 
ai^inat  luiknown  heira,  deviseoB,  and  person-  | 
il   repreeentatives.      Hill   v.   Henry    (1004) 

86  N.  J.  Kq.  160,  57  Atl.  554.  The  actual 
decision  in  tbis  caae,  however,  It.  based  upon  j 
■Bother  iiTound.  [ 

1  Hardy  v.  Basty  {Tex.)  supra.  i 

nPriUlutrd    v.   Madren    (1880)    24   Ean. 

486   (Um  proceeding);  McClymond  v.  Noble. 

(1001)   84  Minn.  320,  87  Am.  St.  Rep.  364, 

87  a.  W.  838;  Pool  v.  Lamon  (1894)  —  Tai.  i 
Civ.  App.  — ,  28  S.  W.  383;  Gibson  7.  Op-  ; 
penbcimer  (1913)  —  Tex.  Civ.  App.  — ,  154  , 
B.  W.  6B4.  I 

n  Shepherd  v.  War«  11801]  46  Hlnn.  174, ! 
24  Am.  St.  R^.  212,  48  N.  W.  773.  See  I 
Leigh  V.  Green  (1904)  193  U.  S.  79,  48  L.  ed.  i 
623,  24  Sup.  Ct.  Rep.  390,  affirming  (1902)  I 
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law,  whether  the  proceeding  ia  by  the 
state**  or  by  an  individual  holder  of  a 
tax  certifioate  to  foreclose  the  same.** 
It  is  not  a  suffloient  objection  to  an  ac- 
tion to  establish  a  title  under  a  statute 
providing  for  actions  in  rem  against  all 
the  world  to  establish  titles  where  the 
public  records  have  been  destroyed,  that 
no  precisely  similar  proceeding  was 
known  to  the  common  law.** 

Some  courts  examine  particularly  the 
provisions  of  the  statute  invcdvad.  In 
order  that  there  may  be  dae  process  of 
law  it  ia  held  a  condition  of  procednre 
against  parties  as  unknown  that  their 
identity  cannot  be  discovered  by  the  ex- 
ercise of  reasonable  diligence."  Stat- 
utes authorising  procedure  against  un- 
known parties  have  been  construed  as 
requiring  this  diligence  in  order  to  sus- 
tain them  as  oonstitntional.**  It  is 
stated  obiter  by  the  supreme  eonrt  of 

64  Neb.  533,  101  Am.  St.  Rep.  592,  DO  N. 
W.  255,  infra,  note  46. 

»*In  Voung  V.  Jackson  (1908)  50  Tex. 
_  Gt.  App.  3fil,  110  S.  W.  74,  the  form  of  the 
I  notice  was  prescribed  by  statute  and  was 
entitled  in  the  name  of  the  state  and  conn- 
;  ty,  and  directed  to  all  parties  owning  or 
,  having  or  claiming  any  interest  in  the  land 
whicli  was  described.  It  contained  the  in- 
'  formation  that  the  land  was  delinauent  for 
taxes,  and  stated  the  amount  of  tne  delin- 
quency, and  the  owner  was  notifled  that  suit 
I  bad  been  brought  by  the  state  for  the  col- 
]  lection  of  the  taxes,  and  he  was  commnnd- 
,  ed  to  appear  and  defend  such  suit  at  a 
I  named  terra  of  court  and  show  cause  why 
judgment  should  not  be  rendered,  condemn- 
I  ing  the  land  anil  ordering  sale  and  forcclos- 
I  ure  for  the  taxes. 

•«  Williams  v.  Pittock  (1003)  35  Wash. 
271,  77  Pac.  385.  The  aetion  in  this  case 
was  against  the  bolder  of  the  record  title 
"and  all  persons  unknown.  If  any,  having 
or  claiming  to  have  an  interest  in  and  to 
the  real  property  hereinafter  described." 

M  Title  &,  Document  Restoration  Co.  v, 
Kerrigan  (1906)  150  CnL  289.  8  I..R,A.(N,8.) 
682,  119  Am.  St.  Rep.  199,  88  Pac.  358, 

"Gill  V.  More  (1917)  —  Ala.  — .  7fl  So. 
453;  Title  &  Document  Restoration  Co,  v. 
Kerrigan  (Cal.)  supra.  Shepherd  v.  Ware 
(1891)  46  Mian.  174,  24  Am.  St.  Hep.  ;!I2, 
48  N.  W.  773;  Rodriguez  v.  La  Cueva 
Ranch  Co.  (1912)  17  V.  M.  248,  134  Pac, 
228,  See  Sloan  v,  Thompson  (1833)  4  Tex. 
Civ.  App.  410,  23  S.  W,  813,  infra,  as  to  the 
necessity  of  showing  diligence  in  the  affida- 
vit. 


It  is  stated,  however  in  the  Rodriguez 
Case,  that  as  the  statute  did  not  authorize 
a  proceeding  against  the  appellees  who  were 
in  adverse  poBsession  as  unknown  owners, 
it  became  unnecessary  to  decide  speciflcally 
whether  such  a  statute  ia  constitutional. 
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Galiforaia  that  "it  is  no  doubt  true  that 
so  far  a^  substituted  aerviee  upon  a  class 
of  unknown  claimants  is  permitted  at  all, 
in  proceedinga  whieb  are  merely  quasi 
in  rem,  it  rests  upon  the  ground  of  neees- 
sit7t  and  that  this  necessity  will  not 
justify  the  omission  of  personal  service 
upon  all  who  oould,  with  reasonable 
diligence,  be  ascertained  and  found."** 

Aa  to  the  necessity  that  those  made 
parties  as  unknown  be  in  fact  unknown, 
see  subdiviaion  IV.  a,  infra. 

Many  of  the  statutes  do  not  make  the 
jttdgment  final,  but  authorize  the  un- 
known party  to  appear  and  defend  with- 
in a  specified  time  after  the  judgment 
is  rendered.*"*  Just  how  far  this  pro- 
vision is  regarded  essential  to  the  valid- 
ity of  the  statute  eanaot  be  determined 
in  some  cases.  A  judgment  which  be- 
comes final  only  after  a  certain  period 
has  elapsed  has  been  stated  not  to  oper- 
ate exproprio  vigore,  but  to  become  the 
starting  point  of  a  statutory  period  of 
limitation,  and  the  right  is  eslinguished 
by  failure  to  assert  it  within  the  period." 
The  validity  of  the  Illinois  Burnt 
Records  Act,  providing  for  the  establish- 
ing of  tillcs  the  public  record  of  which 
had  been  destroyed,  authorizing  unknown 
owners  or  claimants  to  be  brought  in 
under  the  designation  of  "to  whom  it 


may  oonoem,"  was  sustained  on  the 
theory  that  such  statute  was  in  effect 
a  statute  of  limitations.^  It  has  been 
held,  however,  that  a  state  may  authorize 
a  proceeding  against  all  the  world  to 
establish  title  to  real  estate  therein  where 
the  public  records  have  been  destroyed, 
and  make  a  judgment  in  the  proceeding 
binding  against  all  person^j  it  is  not 
necessary  to  provide  that  the  adjudica- 
tioQ  shall  be  Qnal  against  unknown  per- 
sons only  upon  their  failure  to  come  m 
and  assert  their  rights  within  a  specified 
time  after  the  judgment  or  decree.** 

Practically  all  the  statutes  authorizing 
procedure  against  unknown  parties  re- 
late to  la'nd.  It  is  recognized  that,  of 
necessity,  there  must  be  some  method 
of  settling  land  titles  in  a  state,  and  it  is 
held  that  such  titles  may  be  settled 
against  unknown  parti<>s  according  to 
procedure  and  methods  prescribed  by  the 
state.'*  The  state  may  authoriae  a  pro- 
ceeding to  establish  titles  the  public 
records  of  which  have  been  destroyed, 
making  parties  thereto  unknown  claim- 
ants, and  make  the  judgment  therein 
binding  upon  such  unknown  claimants,*^ 
at  least  upon  their  failure  to  come  in 
and  defend  within  a  specified  time  after 
judgment.** 

Proceedinga  to  quiet  title,  or  to  deter- 


M  Title  &  Document  Keatoration  Co.  v. 
Kerrigan  (Cal.)  supra.  The  court  here  held 
Uiat  the  atatute  reuuired  diligence  to  aecer- 
tain  tho  identity  of  claimanta. 

so  TUe  statutes  Involved  in  the  following 
cases  cuntained  this  proviaion:  Shepherd  v. 
Ware  (1801)  40  Minn.  174,  24  Am.  St.  Kep. 
213,  48  N.  W.  773. 

One  who  is  sued  hb  an  unknown  owner, 
and  who  appears  within  the  atatutory  time 
after  the  rendition  of  tlie  judgment,  is  not 
cutitled  to  have  the  judgment  vacated  under 
a  statute  providing  tor  vacation  for  "sutli- 
cient  cause  sliown,  unless  he  has  shown  a 
sufficient  cause.  Willianis  v.  PIttock  (11)04) 
35  Wash.  271,  77  Pac.  385. 

See  I^awreiicc  v.  Hardy  (1009)  151  M.  C. 
123,   134  Am.  St.  Rep.   076,  55   S.   E.   76fl, 

II  Title  &  Document  Restoration  Co.  v, 
Kerrigan  (1000)  150  Cal.  230,  8  L.R.A.(N.S.) 
0H2,  11<)  Am.  St.  Re|>.  100,  88  Pac  369. 

MGorniloy  v.  Clark  (1880)  134  U.  S.  338, 
33  L.  ed.  000,  10  Sup.  Ct.  Rep,  554;  Ber- 
trand  v.  Taylor  (1877)   87  111  23.5. 

"Title  A  Document  Restoration  Co.  v. 
Kerrigan  (Cal.)  supra.  The  statute  was 
Huatained  not  withstanding  some  provlaions 
therein  as  to  procedure  varied  from  the 
Code  of  Civil  Procedure  of  the  atatc. 

The  United  States  Supreme  Court,  how- 
ever, in  Bustaining  this  statute  in  American 
Land  Co.  v.  Zeiss  llOll)  219  U.  S.  47,  55 
L.  ed.  82,  31  Sup.  Ct.  Eep.  200.  refers  ' 
general   statute  of  the   -----   -»  '•-■-■'. 
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(Code  Civ.  Proc.  %  473),  giving  any  person 
interested  in  the  property,  having  no  artiial 
notice  of  the  decree,  one  year  within  which 
to  come  in  and  show  that  he  was  not  per- 
sonally served  with  process  and  state  facts 
constituting  a  good  defense  to  the  proceed- 
ing, upon  which  he  may  have  the  decree  va< 
cated  as  to  him  and  be  allowed  to  answer 
to  the  merits,  and  holda  that  this  ststutc 
applies  to  actions  under  the  statute  relating 
to  the  establishment  of  lost  or  destroyed 
records. 

See  Lawrence  t.  Hardy  (H,  C.)  supra, 
infra,  note  41. 

M  Sloan  V.  Thompson  (1893)  4  Tex.  CSv. 
App.  419,  23  8.  W.  618;  Phillips  v.  Tomp- 
BO?i,  ante,  300. 

That  a  state  haa  power  to  provide  by 
atatute  that  the  title  to  real  eatate  within 
its  limits  shall  be  settled  and  determined 
by  a  suit  in  which  the  defendant,  being  a 
nonresident,  is  brought  into  court  only  by 
publication,  Sa  held  in  Amdt  v.  firi-tga 
(1800)  134  U.  S.  316,  33  L.  ed.  918,  10  Sup. 
Ct.  Rep.  557.  This  waa  a  case,  however,  to 
which  the  defendants  were  named. 

M  Title  *  Document  Restoration  C».  t, 
Kerrigan  (1906)  150  CaL  289.  8  L.K.A. 
[\.S.)  682,  110  Am.  St,  Rep.  IM,  8B  !>»£. 
306. 

**  American  Land  Co.  r.  Zeiss  fl»ll)  819 
U.  S.  47.  55  L.  ed.  82,  31  Sup.  Ct.  Bep,  200; 
Gormley  v.  Clark   (1889)   134  U.  S.  338,  33 
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mine  adverse  claiins  to  rea]  estate,  may 
b«  authorized  against  unhnown  persons 
claiming  any  right  or  title  to  the  prem- 
ises." While  an  action  to  quiet  title  or 
one  to  determine  adverse  oLaims  to  real 
estate  is  equitable  in  its  nature,  and, 
strictly  speaking,  equity  acta  upon  the 
person,  and  not  upon  the  property, 
Bach  actions  may,  neverlbelesa,  by  vir- 
tue of  the  statute,  he  dasaed  with  actions 
in  rem  or  quasi  in  rem." 

An  action  against  unknown  heire,  by 
one  who  had  contracted  with  the  an- 
eestor  to  locate  government  lands  for 
one  bej£  the  lands,  to  obtain  title  to  one 
half  the  lands  so  located  in  aecocdaaoe 
with  the  terms  of  the  contract,  was  held 
to  be  an  action  in  rem  and  within  the 
operation  of  a  statute  Huthorieine  pro- 
ceedings  against  unknown  partiee.** 

The  validity  of  proceeding  against  un- 
known parties  in  partition  proceedings 
has  be«a  sustained.*"  The  power  of  a 
court  under  statutes  providing  for  con- 
structive  service  on  persons  nnknown, 
to  acquire  jurisdiction  and  to  make  de- 
crees affectii^  the  status  and  condition 
and  ownership  of  real  property  situated 


within  a  statt,  has  been  sustained  al- 
though it  resoltB  in  devesting  one  sned 
aa  an  onknowu  person  of  Iiis  iatereat  in 
property,  whieh  is  sold  in  the  partition 
aetion  in  whieh  nnkKOwn  hara  of  an 
anoestor  fnnn  whom  plaintiff  derived 
title  were  made  parties.*^  Actions 
against  unknown  parties  for  partition 
have  frequently  bewi  Bustained,  but 
without  special  question  as  to  the  valid- 
ity of  thus  applying  this  proeedore 
against  unknown  parties. 

Suits  to  collect  taxes  are  held  to  be 
proceedings  in  rwn  in  whieh  unknown 
persons  may  be  made  parties.^  A  tai 
proceeding  under  aome  statutes  is  pure- 
ly a  proceeding  in  rem.  The  whole  pro> 
eedure,  inclndjng  the  asMasment,  fore- 
closure, and  sale,  is  for  the  prnpose  of 
establishing  asd  enforcing  a  lien  for 
public  revenue,  which  is  chargeable  to 
the  property  only,  and  not  persotieUy  to 
the  owner;  it  is  the  land  itself  with 
whieh  the  state  is  concerned,  end  its 
dominion  over  the  land  for  revenue  pur- 
poeea  exists  without  regard  to  who  may 
be  the  owner,**  In  some  jurisdictions 
the  statute  provides  for  a  satioe  to  all 


WGitl  v.  Moore  (1917)  —  AU.  — ,  76  So. 
453  (dictum). 

Shepherd  v.  Ware  (1891)  4fl  Minn.  174, 
24  Am.  St.  Eep.  «12,  48  N.  W.  77^,  the  stat- 
ute involved  in  tbis  action  provided  that  in 
actions  to  determine  adverse  clairaa  the 
plaintiff  may  include  as  defendant  In  euch 
actions  and  insert  in  the  title  thereof,  ia 
addition  to  the  names  of  each  persons  or 
partiee  as  appear  of  record  to  have,  and 
other  persons  or  parties  who  are  known  to 
have,  some  title,  claim,  estate,  lien,  or  in- 
terest in  the  land  in  controversy,  the  fol- 
lowing, namely;  "All  other  persons  or  par- 
ties unknown,  claiming  any  right,  title, 
estate,  lien,  or  Interest  in  the  real  estate 
described  in  the  complaint."  It  was  pro- 
vided further  that  tervice  of  the  snmmons 
mi^t  be  had  upon  all  such  unknown  per- 
sons or  pnrties  defendant  by  publication,  as 
provided  by  law  in  ease  of  nonresident  de- 
fendants. 

Heavmond  v.  Noble  (IftOl )  84  Wnn.  326, 
87  Am.  St.  Rep.  354,  9T  N.  W.  8S8. 

HGill  V.  More  (Ala.)  supra  (diatum) 
Shepherd  v.  Ware  (Minn.)  snpra;  McCly- 
mond  V.  Noble  IIBOI)  S4  Hlnn.  329,  8T  Am. 
St.  Hep.  354,  «7  N.  W.  838;  Sloan  v.  Thomp- 
son (1886)  4  Tex.  Oir.  App.  419,  23  S.  W. 
14:   PniLUPs  V.  Toupfsos,  ante,  SBB. 

The  general  question  of  whether  jorlsdic- 
tion  of  suit  to  quiet  title  or  remove  doud 
on  title  of  land  within  the  territoriai  Jaris- 
dii^tion  may  rest  npon  conatructive  service 
of  process  against  a  nonresident  is  diseuiaed 
In  the  note  to  Tennant  v.  Fretts,  29  UR.A 
<N.S.)   825. 

W  Hardy  v.  Beaty  (1802)  94  Tei.  562,  31 
Am.  St.  Rep.  80.  19  8,  W.  778. 

«Cona  V.  Henry  Hudson  Co.  (1914)  86 

L.R.A.1918F. 


N.  J,  L.  154,  90  Atl,  10.11,  Ann,  Cas.  11)16K, 
999.  Statute  authorized  proceedings  against 
the  heirs,  devisees,  or  personal  representa- 
tives of  any  ^ersoo.  The  court  regards  iU 
lieciBion  as  being  in  harmony  with  the  opin- 
ion expresaed  io  Hill  v.  Henry  (1004)  66 
K.  J.  Eq.  150,  57  Atl.  554,  supra,  that  a  bill 
to  quiet  title  against  unknown  heirs,  devi- 
sees, and  personal  represeatatlves  ie  not 
authorized. 

In  Gillon  v.  Wear  (1894)  9  Tex.  Civ.  App. 
47,  88  8.  W.  1014,  miknown  partiee  were 
held  to  b*  devested  of  Uielr  interest  in  land 
which  had  been  assigned  to  others  in  the 
partition  action. 

See  Lease  v.  Carr  (1840)  S  Bladcf.  (Ind.) 
353,  supra,  note  19. 

"Lawrence  v.  Hardy  (1900)  151  N.  C 
123,  134  Am.  St.  Rep.  97«,  55  S.  E.  76S. 
The  statute  involved  in  this  case  allowed  an 
nnknown  person  to  defntd  after  judgment 
rendered  at  any  time  within  one  ;fsar  after 
notice  and  within  live  years  from  the  rea- 
dition  of  the  judgment,  and  on  such  terms 
OS  were  just,  but  it  was  provided  that  ti- 
tle to  property  sold  nnder  tit*  Judgment  to 
a  purchaser  in  good  falUi  should  not  be 
thereby  affected.  It  was  accordingly  held 
that  the  sale  conveyed  good  title  to' the 
purchaser,  so  that  one  who  afterwards  ap- 
peared and  was  entitled  to  defend  could  not 
obtain  a  lien  on  the  land;  his  remedy  was 
to  recover  of  the  known  heirs  to  wbina  the 
proceeds  of  the  sale  had  been  distrilnit^^. 

« Young  V.  Jackson  (1908)  60  Tex.  Civ 
App.  3S1,  110  S.  W.  74. 

MWilliams   V.   Pittock    (1904)    36  Wash. 
271,  77  Pac.  385,    The  summons  in  Uiis  ease 
was   speeiflcally  directed   to  the   { 
whose  name  the  property  was  a*— 


,.0' 
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persons  interested,  and  that  all  persons 
interested,  wliether  named  or  not,  ahatl 
be  deemed  to  be  defendants,  and  bound 
b7  the  judgment.  The  conatitutionality 
of  such  a  statute  is  snstained."  The 
failure  of  such  a  statute  to  make  pro- 
vision for  personal  service  of  notice 
of  the  pendency  of  the  tax  foreclosure 
proceeding  upon  a  lien  holder  does  not 
deprive  him  of  property  without  due 
process  of  lav.^  In  tax  proeeedinga  the 
element  of  sovereignty  is  involved,  and 
this  is  true  although  there  is  conferred 
upon  the  purchaser  at  a  tax  sale  the 
T^ht  to  institute  a  suit  against  the  land 
itself,  available  whenever  the  owner  is 
not  known,  whereby  all  persons  claim- 
ing interest  in  the  land  may  be  barred 
completely  on  sale  under  decree  of  fore- 
closure. Under  such  a  statute  the  state 
sells  to  a  pnrchaser  and  gives  him  the 
same  remedy  it  would  have  had,  if  it  had 
chosen  or  been  able  to  await  this  method 
of  collection.  The  power  of  the  state  to 
levy  taxes  obviously  carries  with  it  the 
power  to  collect  them  and  to  provide 
all  means  necessary  or  appropriate  to 
insure  and  enforce  their  eoUeetion.  The 
method  of  doing  so  lies  with  the  legis- 
lature, subject  to  such  rules,  limitations, 
and  restraint  as  the  Constitution  of  the 
state  may  have  imposed.  This  right  of 
the  state  to  collect  by  summary  process 
may  be  assigned  to  an  individual.*' 

A  statute  relating  to  the  distribution 
of  the  purchase  price  of  real  property 
in  a  partition  action  in  which  there  are 

in  additioQ  therto  "ail  perionB  unknown,  if 
any,  having  or  claiming  to  have  on  interest 
in  and  to  the  real  property  here inaf tar 
deBcribcd."  In  proceedingB  to  forecloite  tax 
liena  in  tbie  jnritdiction  the  proceeding  is 
regarded  as  eeaentially  a  proceeding  in  rem, 
the  owner's  name  not  being  of  so  much 
inipoTtance  if  the  land  is  described. 

UPritehard  v.  Madren  (16801  M,  Kan. 
48fl.  The  record  owner  was  held  bound  by 
the  judgment  in  the  taK  foreclosure  pro- 
.  ceeding,  which  waa  against  certain  named 
defeadanta,  not  including'  the  record  owner, 
and  "otherB  unknown,  and  all  persone  hav' 
ing  or  claiming  an  interest  therein." 

WLeigh  V.  Green  (19031  103  TI.  S.  78, 
48  L.  ed.  623.  24  Sup.  Ct.  Rep.  390. 

f'Ibid.  And  eee  the  opinion  of  the  state 
•  eourt  in  (1902)  64  Neb.  633,  101  Am.  St. 
Rep.  588,  00  N.  W.  256,  from  v^iich  Uie  ap- 
peal was  taken  to  the  United  States  Su- 
preme Court.  It  is  stated  by  the  state  court 
that  the  proceeding  under  the  atatute  in- 
volved in  thiH  case  ia  not  summary  in  the 
sense  in  which  that  term  may  l>e  applied 
to  the  Qsual  ran  of  methods  of  collecting; 
taxes,  but  a  judicial  proceeding  is  required, 
involving  tine  and  abundant  opportunity  to 
persona  affected  thereby. 

L.R.A.3918F. 


unknown  parties  defendant,  whieh  pro- 
vides for  the  investment  of  the  sum  due 
the  unknown  parties,  and,  at  the  expira- 
tion of  twenty-five  years,  for  the  distri- 
bution thereof  to  known  heit^  on  the 
theory  that  the  unknown  heirs  in  ex- 
istenoe  at  the  time  of  the  action  are  pre- 
sumed to  be  dead,  ia  violative  of  the  con- 
st itutional  provision  against  depriving 
one  of  property  without  dne  process  of 
law.*^  This  decision,  however,  was  npon  a 
narrow  ground,  the  court  distinguishing 
between  such  a  presumption  and  a  pre- 
sumptiou  that  there  were  no  unknown 
heirs  living  at  the  time  the  money  was 
paid  into  the  fimd. 

It  has  been  held  that  the  legislature 
has  no  power  to  validate  a  judgment 
against  nnknown  heirs,  rendered  without 
obtaining  jnriadietion  of  them.** 

An  early  Iowa  statute  providing  for 
partition  of  half-breed  lands,  and  em- 
powering the  commiseionerB  appointed 
for  that  purpose  to  bring  an  action 
against  the  owna«  for  their  fees,  and 
providing  further  that  such  owners  may 
be  sued  as  "ownera  of  the  half-breed 
lands"  and  served  by  publication,  was 
held  to  be  unconstitutional,  and  a  judg- 
ment rendered  thereunder  void.** 

b.  PeTHOnal  fudgment. 

In  the  foregoing  cases  the  judgments 
wore  merely  adji^ications  that  the  un- 
Icnown  parties  had  no  title  or  interest  in 
the  real  estate  in  question.  In  other 
words,  the  judgment  was  one  in  rem.    It 

<T  People  ex  re).  Uiller  t,  Hydw  (lEIftl) 
124  H.  Y.  600,  36  N.  E.  1040.  The  eourt 
states  obiter  that,  had  the  l^[ielature  pro- 
vided iJiat,  aftn  the  lapse  of  twenty -five 
years,  it  should  be  presumed  that  there 
were  no  unknown  heirs  living  at  the  time 
the  money  was  paid  into  the  fund,  a.  differ- 
ent <}uestion  would  have  been  presented. 
Apparently  this  change  was  made,  aad  ia  a 
HUbsequent  proceeding  the  lower  court  ex- 
pressed the  opinion  that  audi  a  preaumption 
could  be  created  by  the  legislature.  People 
ex  rel.  GnfEn  t.  Ryder  (1602)  85  Hud.  ITS, 
19  H.  y.  Supp.  977. 

See  Lawrence  v.  Hardy,  eupra.  note  41. 

«  Nelson  v.  Rountree  (1868)  23  Wis.  367. 
The  form  in  which  t)ic  legislature  attempt- 
ed to  effect  this  purpose  was  by  a  statute 


Revised  Statute  shall  l>e  evidence  that  the 
conrt  or  officer  authoriKed  to  grant  the  same 
was  utiaSed  of  the  existenee  trf  all  facta 
requisite  to  the  granting  of  such  order  or 
ordera,  and  ahall  be  evideace  of  the  axlBtenee 
of  such   fBcts." 

WWebeter  v.  Reid  (1850)  11  How.  CD.  S.) 
43T.  13  L.  ed.  761;  Reed  v.  Wri^t  (1S49) 
2  O.  Greene  [Iowa)  IS. 
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is  &  propoutiao  setliled  aiace  the  deasion 
in  Pennoyer  v,  NeS,*"  that  no  perMnal 
juiL'ineiit  can  be  -  rendered,  at  least 
against  a  nonresident  defendant  served 
only  by  constructive  service  who  does  not 
appear  is  the  action.  This  case  did  not 
involvs  prooeeduigs  against  u^utown 
parti  eS(  bat  the  mle  of  the  ease  is 
broad  enauKb  to  include  unknown  pas- 
ties and  it  has  b«en  so  applied.  Con- 
sequently in  an  action  against  unknown 
elaimanta  in  whioh  the  unknown  elaim- 
ants  are  nonresidents,  no  p«rs(>na]  iudg- 
ment  for  costs  can  be  rendered."  A 
judgment  for  costs  unsecured  by  a  lien 
is  a  personal  judgment,  where  it  is  to 
be  collected  by  ordinary  executioa  re- 
gardless of  the  natnra  of  the  soit,  aad 
such  a  jndfmeat  is  void.**  It  hoa  been 
held,  however,  that  if  the  nnknovb  own- 
ers are  residents,  a  judgment  for  costs  Is 
valid;"  and  that,  in  an  action  to  fore- 
close a  vendor's  lien  against  unknown 
heiia  who  prove  to  bo  jeaidealB  of  the 
state,  the  balance  of  a  judgment  rcanain- 


ing  oMatiafled  after  aale  of  th«  pn)p«rty 
nay  be  collected  by  ezeeution  against 
other  pioperty  of  the  estate.'*  The  debts 
against  a  decedent  are  stated  to  eousti- 
tnte  ■  lita  upon  all  I  he  pzeperty  of  the 
eatate  subject  to  the  payment  of  debt«, 
the  holder  of  the  vendor'a  lieu  having  a 
debt  da«  him  from  the  estate  as  a  lien 
upon  property  belancu^  to  the  eatate 
until  hia  debt  is  aatiafied;  if  the  sale  of 
one  parcel  of  the  property  does  not 
satisfy  the  debt,  the  bolder  of  the  lien 
can  aell  another  under  hie  judgnent, 
just  as  he  could  have  done  had  there  been 
personal  aervice.  In  this  connection  the 
rule  that  jurisdiction  will  be  presumed 
upon  a  collateral  attack  as  to  the  judg- 
ments of  a  eonrt  of  getiei«l  jurisdiction 
unless  the  contrary  appears  of  reeord 
has  been  af^lied  and  a  personal  judg- 
ment for  costs  in  actions  in  rem  sus- 
tained upon  the  presumption  that  the  de- 
fendant against  whom  the  judgment  is 
rendered  is  a  resident.''  It  has  been  held 
to  be  within  the  power  of  the  court  to 


M  (18J7)  95  U.  S.  714,  24  L.  ed.  585. 

Upon  the  general  question  of  coDBtructive 
or  Butmtitul^  service  on  resident  in  action 
in  peTsonam  as  due  proccas  of  law,  see  notes 
to  Rsher  v.  Raher,  35  L.R.A.(N.8.|  202,  and 
Roberts  v.  Roberts,  L.R.4-1917C,  1143. 

"Taliaferro  v.  Butler  (1890)  77  Tex.  578, 
14  S.  W.  IBl;  Foot*  V.  Sewall  (1801)  81 
Tex.  668,  17  S.  W.  373;  Gillon  v.  Wear 
(1894)  9  Teic  Civ.  App.  44,  28  S.  W.  1014; 
Wetson  V.  McCUne  (1898)  18  Tex.  Civ,  App. 
212.  45  S.  W.  176!  Kilmer  v.  Brown  (1002) 
Z8  Tex.  Civ.  App.  420,  87  S.  W.  1090. 

Tt  was  held  in  the  case  of  Wataon  v.  Mc- 
CUne (1898)  18  Tex.  Civ.  App.  212,  45  S.  W. 
17(t,  that  Buch  a  jutlgment  is  void  although 
it  may  not  appear  upon  the  record  that  the 
defendant  was  a  ncmreaidenL  But  the  court 
In  Kilmer  v.  Brown  (Tcz.)  supra,  was  of  a 
contraiy  opioion,  although  the  judgment 
was  there  held  invalid  because  it  appeared 
from  the  record  that  the  uoVuawu  parties 
were  nMiresidents. 

U  Hard?  v.  Beaty  (1892)  S4  Tex.  662,  31 
Am.  St.  Rep.  80,  19  S.  W.  778.  That  the 
unknown  parties  were  nonresidents  seems 
to  have  been  a  matter  of  evidence  in  this 
cssci  at  least  it  ie  eo  stated  in  Kilmer  v. 
Brown  (Tex.)  supra.  Hardy  v.  Beaty  waa 
t  collateral  attack  in  a  subsequent  actioD 
by  aome  of  the  "unknown  heirs"  upon  the 
execution  sale  under  the  judgment  ftn*  costs 
in  an  action  for  apeciilc  performance. 

Pool  V.  I^mon  (18Q4)  —  Tex.  Civ.  App. 
— .  28  S.  W.  363   (partition). 

This  concluBion  is  directly  anstained  in 
Freeman  v.  Alderson.  (1896)  119  U.  S.  190, 
30  U  ed.  874,  7  Sup.  Ct.  Rep.  165,  holding 
that  no  personal  judgment  for  coats  ean  be 
rendered  against  a  named  nonresident  who 
is  acrved  only  by  publication,  in  an  aotiou 
ia  partition. 

In  Betting  aside  a  judgmeiit  in  an  action 

t,.lLA.lB18F. 


tu  forecloae  a  tax  tien  and  a  sale  had  in 
pursuance  thereof,  it  waa  held'  error  to  tax 
to  one  who  was  sued  as  an  unknown  owner 
and  another  who  waa  served  constructively, 
the  cost  of  the  tax  forecloaure  proceeding. 
Crosby  v.  Terry  (1906)  41  Tex.  Ciy.  App. 
604,  91  S.  W.  852. 

MPool  v.  Lamon  (Tex.)  supra  (partition 
suit);  Watson  v.  Md^ane  (1808)  18  Tex. 
Civ.  App.  212,  45  S,  W.  176. 

M  Gibson  V.  Oppenheiraer  (1913)  —  Tex. 
Civ.  App.  — ,  154  S.  V7.  604.  It  is  stated 
that  if  the  holder  of  the  vendor's  lieu  had 
alleged  in  its  petition  to  foreclose  it  that 
the  unknown  heirs  of  the  vendee  had  inher- 
ited two  tracta  of  land  from  him,  one  on 
wjijcb  he  held  a  vendor's  lien,  and  another 
on  which  he  bad  a  atatutory  lieu,  and  prayed 
that  the  vendor's  lien  be  foreclosed  on  the 
one  tract  and  that  it  be  sold,  and  if  it  did 
not  sell  for  enough  to  cancel  his  debt,  then 
that  an  eq^ecution  be  levied  on  the  balance 
of  the  property,  and  proof  had  been  intro-- 
duced  to  Buatain  the  allegation,  judgment' 
and  execution  would  be  valid.  The  court 
then  concludes  that  if  that  proposition  be 
aound,  then  in  a  collateral  attack  it  will  be 
presumed  that  those  neceaaary  matters  were 
alle|{ed  and  proved. 

SSFoote  V.  Sewald  (1801)  81  Tex.  869. 
17  S.  W.  373,  hokliBK  that  the  land  which 
waa  the  subject  of  the  auit  could  not  be 
sold  in  satiBiaction  of  SJi  execution  on  the 
judgmeut  for  costs. 

Kilmer  v.  Brown  (ID02)  28  Tex.  Civ.  App. 
420,  67  S.  W.  1000  (collateral  attack  in  a 
subsequent  suit  by  some  of  "unknown  heirs" 
upon  the  execution  sale);  Gibson  v.'Op- 
penheimer  (Tex.)  supra. 

C^tra:     Wation  v.  McCIsne   (Tex.)   su- 

5ra,  holding  such  a  judgraeat  void  altlkough 
:  does  not  appear  from  the  record  that  tu 
defendant  was  a  nonreaidcat.  . 
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make  the  eoets  adjiK^ed  against  the  un- 
known heira  of  a  person  in  a  partition 
action  a  lien  upon  the  share  of  land  al- 
lotted to  such  heirs,  and  to  order  a  Bale 
i£  the  costs  are  not  paid.*'  In  the  great 
majority  of  proceedings  against  unknown 
parties  no  personal  judgment  is  ren- 
dered, bat  only  a  judgment  determining 
the  BtatnB  of  th«  property.  The  geaeral 
qnestion  whether  a  judgment  in  per- 
sonam may  be  rendered  upon  construc- 
tive service  against  a  resident  is,  of 
course,  not  within  the  scope  of  this  note; 


ir.  Parties. 

a.  Who  tnay  be  sued  as  uiiknoum. 

The  very  basis  of  the  statutory,  pro- 
cedure against  unknown  parties  is  that 
j  parties  so  proceeded  against  are  in  fact 
unknown.'''  la  proeeediogs  relating  to 
land,  the  holder  of  the  record  title  mnsl 
be  summoned  by  name  to  appear  and 
defend  in  order  to  bind  him."  This  rule 


No  point  is  made  in  Freeman  v.  AlderBon 
iV.  S.)  BUpra,  of  the  necesaity_  or  thU  fact 
appearing  of  record,  althoi^h  it  apparently 
so  appeared. 

M  Taliaferro  v.  Bwtler  (1890)  77  Tex. 
578,  14  S.  W,  IBl. 

M«8ee  notes  in  35  L-Jl.A.(N.S.)  2B2,  and 
T..R.A,1817C,   1143. 

«  Wilson  y.  Wilson  (JB08)  31  Ohio  C  O. 
30,  holding  In  a  collateral  proceeding  that 
a  decree  against  unknown  heirs  does  not 
.|niet  as  againat  known  (ieirs,  who  are  not 
made  partiei  to  the  proceeding. 

And  it  has  been  stated  that,  in  a  coliatcr- 
nl  attack  upon  a  judgment  rendered  in  an 
action  against  unknown  parties,  the  court 
should  indulge  the  presumption,  Until  re- 
bntted,  that  those  named  as  parties  are  the 
only  parties  known  to  the  petitioner;  and 
that  if  Other  parties  are  known  to  the  pe- 
titioner, this  might  furnish  a  reason  why 
suph  parties  should  not  be  bound  by  the 
decree.  Thornton  v.  Houtze  (1878)  9i  lU. 
199. 

It  has  been  held,  however,  that  a  petition 
does  not  fail  to  state  a  cause  of  action 
against  a  party  sued  ae  unknown  who  ap- 
pears and  answers,  because  it  omits  to  in- 
clude as  defendants  all  persons  who  appear 
of  record  to  have  some  claim  on  the  lands 
described  in  the  petition,  under  a  atstute 
providing  that  the  petitioner  may  include 
such  persons.  Blackburn  v.  Bncksport  4  E. 
River  R.  Co.  (190R1  7  Cat.  App.  649,  95 
Pac.  fleS.  It  was  the  contention  that  It  was 
the  duty  of  the  plaintiff  to  examine  the 
public  records  and  name  as  defendants  all 
persons  having  an  interest  in  the  land  in 
controversv  tn  derogation  of  his  title. 

It  has  been  held  that,  in  an  error  proceed- 
ing  to  a  judgment  in  an  action  to  enforce 
a  vendor's  lien  against  a  vendee  and  parties 
who  had  purchased  from  the  vendee,  and 
who  were  sued  as  unknown  parties,  the  ac- 
tion of  the  court  in  rejecting  the  defend- 
ant's plea  setting  forth  in  full  the  names 
and  residences  of  all  paitfe«  interested  in 
the  subject-matter,  and  asking  Ihat  the 
plaintiff  make  (hem  parties,  wae  not  error. 
Fayette  Land  Co.  v.  I^uisville  &  N.  R  Co. 
(1896)  93  Va.  274,  24  8.  E.  1018.  It  is 
stated  that  as  the  persons  named  In  this 
plea  had  already  been  made  parties  under 
the  designation  of  "parties  unknown,"  and 
since  as  such  tliey  had  a  Heht  to  appear  in 
person  or  by  connsel  and  file  their  nnswers, 
or,  if  they  failed  to  do  bo,  they  could,  under 
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statute,  appear  within  three  years  from  the 
entry  of  the  judgment,  decree,  or  order,  the 
ptea  was  Immaterial  and  was  therefore 
properly   rejected. 

As  to  neoeeaity  of  diligence  to  ascertain 
the  identity  of  unknown  parties,  see  supra, 
notes  28  et  eeq. 

"Priest  V.  las  Vegas  (1911)  18  H.  M. 
S92,  120  Pac.  894,  affirmed  in  (1914)  232 
U.  S.  804,  58  L.  ed.  751,  34  Sup.  Ct.  Rep. 
443,  denying  to  one  who  had  quieted  his 
title  to  a  tract  of  land  lying  in  a  grvat 
which  had  been  confirmed  by  the  Federal 
Congress  to  a  town,  without  making  the 
town  a  party  to  the  quiet-title  proceeoings, 
relief  in  a  subsequent  action  to  compel  the 
town  to  execute  a  deed  for  the  tract  of  land 
in  question.  It  is  stated  that  the  plaintiff 
in  the  quiet-tille  proceedings  knew  that  the 
town  was  the  confirmee  of  the  Fedeftii 
grant,  and  that  if  complainant's  title,  which 
was  claimed  by  virtue  of  adverse  posses- 
sion, had  been  wrested  from  anyone,  it  was 
from  such  confirmee.  Knowii^  this,  it  was 
the  duty  of  the  plaintiff  to  make  the  town 
a  party  to  the  quiet-title  proceedings. 

Tlie  omission  to  name  the  patentee  of 
land  has  been  held  fatal  to  Hie  binding 
elTcct  of  a  quiet-title  proceediag  against  a 
grantee  in  a  chain  of  title  derived  from  the 
patentee,  although  the  patent  was  not  on 
record  in  the  county  where  the  lands  were 
situated.  The  land  had  been  certified  for 
taxation  upon  the  county  records  to  the 
patentee,  however,  the  plaintiff  in  miA  a 
proceeding  is  bound  to  take  notice  of  the 
patentee  of  the  land  as  well  from  tbe  gov- 
ernment records  as  from  those  of  the  cqmb- 
ty.  Ware  v.  Easton  (1891)  48  Minn.  180, 
48  N.  W.  775. 

It  is  stated  in  Shepherd  v.  Ware  (18911 
48  Minn.  174,  24  Am.  St.  Rep.  212,  48  N. 
W.  773,  that  the  published  summons  must 
contain  the  names  of  parties  who  are  knnvru 
and  those  whom  the  record  shows  to  have 


3  claim 


r  liei 


>  pre- 


serve the  distinetion  between  known  and 
unknown  parties;  and  to  this  end  reason- 
able diligence  will  be  required  to  ascertain 
such  SB  are  known  In  order  to  comply  with 
the  directions  of  the  statute  and  effeeti.iate 
its  purpose  In  the  publication  of  the  notice. 
If  the  holder  of  the  record  title  Is  alleged 
to  be  dead,  his  imknown  heirs  nay  be  made 
parties  withont  trim;  but  if  the  party  provea 
to  be  alive,  he  is  not  bound.  Rnrton  v. 
Perry  (1893)  148  m.  71,  84  N.  E.  80. 
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IB  not  ehanged  by  tke  fast  tbkt  the  baUr 
ei  of  the  reeord  title  ia  a  town  which 
is  tuimeorponted,  having  no  officer  opon 
whom  process  may  be  Bervod."  It  hu 
been  held  that  the  state  aaiinot  bring  an 
setion  against  auknown  owners,  under 
a  statate  authoming  proeed-nre  against 
unknown  owners,  to  foreeloae  tas  liens 
and  derive  of  title  the  real  owner,  whose 
title  is  of  reeord,*"  eapeaiaUy  if  he  is  in 
possession  of  the  land  through  agents  or 
tenants." 
It  has  been  held  generally  tbe-t  parties 


in  open  and  notorious  adverse  possession 
of  land  cannot  be  made  parties  as  un- 
known ctainajita,  to  an  action  to  parti- 
tion the  land.**  But  other  eases  make 
the  neoeesity  of  naming  one  in  adverse 
poBsesaion  of  the  land  depend  upon 
whether  his  title  has  been  perfected  by 
limitations;  those  in  adverse  poseeeaion 
of  the  land  cannot  be  affected  by  a  pro- 
ceeding to  foreclose  a  tax  lien  sgainat 
unknown  owners,  where  such  possession 
has  ripened  into  title  by  jimitfttion." 
If  the  title  has  not  been  perfected  prior 


It  is  stated  in  Evane  v.  Kobberaon  (18»7) 
02  Mo.  102,  1  Am.  St.  Rep.  70!,  4  S.  W.  041, 
that  in  order  to  bind  an  imkoown  owner  of 
land  in  a  taK  proceeding  it  ia  neceBsary  to 
make  the  party  appearing  by  the  record  to 
be  the  oirner  a  {larty  to  the  proceediiu|. 

Sm  Blackburn  v.  Buckiport  dc  E.  Biver 
R.  Co.  Bupra,  note  67. 

Bnt  see  infra,  notes  71  et  seq.  and  Pritch- 
ard  V.  Madren,  supra,  note  44. 

»Priest  T.  Lab  Vegas  (1011)  16  ».  M. 
692,  120  Pac.  6M  affirmed  in  (1014)  2Si 
D.  S.  604,  38  L.  ed.  751,  84  Sup.  Ct,  Rep.  448. 

MBIanton  v.  Nunley  (1900)  65  Tea.  Civ. 
App.  427,  110  8.  W.  881;  Wren  ▼.  Scalee 
ilOOP)  55  Tex.  Cav.  App.  6B,  110  8.  W.  870; 
Mote  v.  ThompBon  (1908)  —  Tex^  Uiv.  App. 
— ,  159  6.  W.  1106. 

Apparently  the  title  of  the  owner  of  land 
which  wai  sought  to  be  lold  mder  a  tax 
fOTccIOBUre  proceeding  in  Harvey  v.  Provi- 
dence Invest.  Co.  (1918)  —  Tex.  Civ.  App. 
— ,  156  S.  W.  1127,  was  of  record,  altboegh 
it  is  not  BO  expresaly  stated.  The  owner 
Tos  a  coTporatiou,  and  the  land  involved 
was  a  number  of  lets  in  an  addition  to  a 
town,  out  of  which  addition  a  number  of 
tots  had  been  sold,  bnt  others  remained  in 
the  corporation;  the  corporation  was  a  well- 
inowD  instltntlon  in  the  town  where  the 
land  was  located,  its  officert  being  well- 
k-nown  citiiens,  and  also  well  known  to  the 
attorney  representltiff  the  atate  in  the  tax 
suit.  On  this  state  of  facts  the  owners  were 
held  not  unknown,  and  therefore  their  rights 
conld  not  be  foreclosed  as  unknown  ovraeri. 

Kor  ean  tite  rights  of  a  claimant  to  t^ 
land  be  foreclose  in  a  tax  action  against 
unlmown  claimantB  where  the  claimant  ii 
known  or  can  be  ascertained  by  reasonable 
diligence.  The  interest  of  the  claimant  in 
question  was  a  matter  of  record,  bring  a 
tax  deed  obtained  by  bim  upon  a  purchase 
at  another  tax  sale.  Preaton  v.  Bennett 
aOlO)  87  W.  Va.  392,  68  8.  E.  45. 

At  least,  a  judgment  io  a  suit  againat 
the  unknoiTD  heirs  of  a  former  owner  docB 
not  bind  the  trne  owner,  Whose  title  ia  of 
record.  Green  v.  Robertaon  (1902)  80  Tex. 
Civ.  App.  238.  70  S.  W.  345. 

Some  statutes  expresHly  require  peraons 
who  have  a  record  intereet  to  be  made  par- 
ties. Whatcom  County  v.  Fairhaven  Land 
Co.  (1898)  7  Wash.  101,  34  Pac.  663.  Un- 
der sudi  a  statute  a  county  ia  entitled  to  a 
judgment  for  taxes  in  an  action  to  foreoloae 
a  lirn  for  taxes  against  the  owner,  to  whom 
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they  had  been  asBesBed,  but  who  had  sold 
the  land  before  the  commencement  of  the 
proceeding,  the  eimveyance  in  question  not 
being  of  record.  It  is  stated  b;  the  court 
that  it  nas  not  shown  that  any  of  the  deeds 
proved  to  have  bcea  executed  and  delivered 
were  of  record;  hence,  the  county  was  en- 
titled to  a  decree  if  the  defendant  was  the 
owner  at  the  time  of  the  aaseesment.  But 
it  is  farther  stated  that  of  how  much  valne 
Buch  a  decree  might  be  if  in  fact  the  deeds 
were  of  record.  It  <a  not  for  the  court  to 
determine  in  that  action,  and  that  it  it 
should  turn  out  to  be  of  no  value,  because 
parties  neceBsary  under  the  statute  to  a 
Anal  establishment  of  the  lien  and  a  aale 
were  omitted,  the  defendant  would  not  be 
harmed  and  no  pergonal  judgment  couid  be 
taken  s^inst  it. 

MBinirham  v.  Matthews  (1006)  80  Te«. 
Civ.  App.  41,  8fl  S.  W.  781;  Hollywood  v. 
Wellhausen  (1002)  28  Tex.  dr.  App.  541, 
68  8.  W,  829;  Peareson  v.  Branch  (IWHii  — 
Tex.  Civ.  App.  — ,  87  S.  W.  222.  See  Green 
V.  Robertson  (1B02)  30  Tex.  Civ.  App.  236, 
70  B.  W.  345,  supra,  note  60. 

In  Hollywood  v.  Wellhausen    (Tex.)   eu- 

Era,  it  is  stated  that  the  fact  that  the  land 
ad  been  Hated  for  taxation  by  the  owner 
tmiBt  have  been  known  to  the  aasesBor,  and 
it  was  found  as  a  fact  in  the  oaae  that 
when  the  suit  was  brought  and  the  afTidavit 
made  that  the  land  belonged  to  some  un- 
known owner,  the  assessor  and  county  at- 
torney knew  that  it  waa  tbe  homestead  of 
the  appellant.     , 

In  Oroaby  v.  Terry  (1906)  41  Tex.  Oiv. 
App.  594,  01  g.  W.  652,  a  judgment  in  an 
action  to  foreclose  a  tax  lien  on  land  owned 
by  a  husband  and  wife,  and  occupied  hy 
them,  in  which  the  wife  alone  was  made  a 
party  defendant,  with  unknown  owners  Is 
held  void. 

Apparently  the  title  of  the  owner  in 
Peareson  v.  Branch  (Tex.)  supra,  was  of 
record,  but  that  fact  ib  not  considered,  the 
fact  that  the  owner  waa  in  possession  of  thr> 
property  was  held  Hufficicnt  to  prevent  an 
action  by  the  state  to  forwloae  a  lien  for 
taxes  on  the  land  against  unknown  owners 

e*BodrigueE  v.  La  Cueva  Ranch  Co. 
(1013)  17  v.  M,  248,  134  Pac.  228;  Baca  v. 
Catron   (1017)  —  W,  M.  — ,  173  Pac,  862. 

e«rn  Sellers  v.  Simpson  (1909)  63  Tex. 
CSV.  App.  206,  lis  S,  W.  BBS,  the  unknown 
I  heira  of  a  former  record  owner  of  the  land 
I  were   also   made  parties,   but   there   eeema 
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to  the  bruiging  of  the  auit,  tkoae  in  ad- 
verse possession  are  bound  by  the  judg- 
ment against  unknown  owaers.^ 

In  oa  early  Maasaehusetts  ease "'  a 
judgment  in  an  action  in  partition 
against  tenants  in  common  unknown  to 
the  plaintitif  was  held  to  preclude  one 
who  was  in  adverse  possession  of  a  part 
of  the  land,  claiming  to  hold  in  sever- 
alty; the  governing  statute  provided 
that  judgment  in  an  action  in  partition 
in  case  the  cotenanta  of  the  petitioner 
are  unknown  to  him  and  notice  is  pub- 
lished as  required  should  be  valid  to  all 
intents  and  purposes;"  tbe  one  in  ad- 
verse [wssession  is  stated  to  be  interested 
in  the  partition  action  and  to  have  the 
riglit  to  appear  and  defend,  and  not 
having  chosen  to  do  so,  to  hold  him  not 


bound  by  the  judgment  ia  to  permit  him 
to  take  advantt^e  of  his  own  laches." 
The  ai^ument  that  he  was  not  bound  by 
the  judgment,  since  he  did  not  claim  as  a 
tenant  in  common,  and  only  tenants  in 
common  were  bound,  is  answered  by 
stating  that,  having  been  notified  of  the 
petition,  in  which  it  appears  that  the 
petitioner  claimed  to  hold  the  premises 
with  him,  together  and  undivided,  and 
having  a  legal  right  to  appear  and  con- 
trovert the  petition,  and  judgment  hav- 
ing been  rendered  on  hie  default,  he  is 
precluded  from  aaying  that  he  is  not  a 
tenant  in  common.  In  the  Massachusetts 
case  the  court  expressly  referred  to  the 
fact  that  the  subsequent  action  waa  one 
in  which  <mly  the  right  of  posaeasion 
was  being  tried.    This  case  was  followed 


to  have  been  no  claim  that  the  ocoupantB 
of  the  [and  fell  within  this  description ;  at 
least  part  of  the  defendants  in  thia  case 
went  into  posHesaion  of  the  land  adveTHaly, 
thinking  it  a  part  of  the  public  doiiiaiD. 
While  it  is  not  expressly  stated  in  the  opin- 
ion in  tills  case  that  the  possession  must 
have  ripened  into  title  by  limitation,  it  ap- 
pears that  it  had  done  so.  And  in  Woods 
V.  Mooip  (111161  —  lex.  Civ.  Apt).  — ,  185 
S.  W.  a23,  where  the  title  of  those  in  pos- 
session of  real  estate  had  not  been  fully 
protected  by  limitation,  their  rigbta  were 
lield  foreclosed  in  a  tax  foreoloBure  pro- 
ceeding agaiost  unknown  owners.  There 
was  this  further  fact,  however,  in  the  Woods 
Case;  the  party  in  possession  bad  estopped 
himself  from  claiming  title  by  repreaentrng 
to  the  county  atlorney  before  the  suit  was 
brouglit  that  he  claimed  no  title,  whereupon 
he  WU8  not  made  a  party  defendant  to  the 
proceeding,  as  the  county  attorney  had  pre- 
viously intended  to  do.  See  Bowland  v.  Es- 
keland,  infra,  note  79. 

el  Woods  v.  Moore  (Tex.)  supra. 

It  has  been  held  that  if,  at  tlie  tJme  of  an 
.ictioD  brought  against  unknown  owners  to 
foreclose  a  tax  lien,  parties  in  adverse  pos- 
session had  not  pcrfectpd  tl^eir  title  by  lim- 
itation, a  title  by  adverse  possesoion  could 
not  be  pleaded  against  a  purchaser  at  the 
tax  sale,  although,  at  the  time  of  the  ac- 
tion brought  by  him  to  recover  possession, 
the  defendant  had  been  in  possession  the 
requisite  length  of  time  to  perfect  a  title. 
I'atton  v.  Minor  (1810)  103  Tex.  176,  125 
S.  W.  a. 

WCook  V.  Allen  (1607)  2  Hass.  462.  The 
partition  was  of  a  large  paroel  of  land,  and 
the  court  states  that  in  the  state  lai^e  par- 
eels  of  land  are  held  in  common,  the  tenants 
are  numerous  and  frequently  unltnown  to 
each  other,  and  their  shares  unascertsinable, 
so  that  some  remedy  other  than  partition 
at  common  law  is  neceesary.  In  Nash  v. 
Church  (Wis.)  infra,  the  partition  action 
involved  only  a  quarter  section  of  land. 

In  Ashley  v.  Brigbtman  (1S3S)  31  Pick, 
(Haaa,)  ZS5,  a  petitioner  for  partition  was 
held  not  entitled  to  partiti«i  where  he  had 
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not  published  notice  in  the  manner  directed 
by  the  court,  and  other  cotenants  appeared 
in  the  action  and  relied  upon  the  objection. 
Pablicstion  was  directed  for  three  weeks  in 
this  case,  and  it  was  shown  that  only  two 
publications  bad  been  made. 

In  Foster  v.  Abbot  (1844)  8  Met  (M^sa.) 
600,  a  judgment  in  an  action  in  paitilkm 
against  porsons  unknown  by  which  a  part 
of  the  premises  had  been  assigned  to  the 
petitioner  was  held  to  amount  to  a  disaeiain 
of  the  unknown  parties  as  to  this  pjrt,  so 
that  a  grant  thereafter  by  the  disseised 
party  conveyed  no  such  title  as  would  au- 
thorize the  grantee  to  question  the  correct- 
ness of  the  partition  judgment;  that  wheth- 
er such  judgment  was  erroneous  or  not  could 
not  be  determined  in  a  collateral  attack  up- 
on it.  It  was  alleged  by  the  grantee  that 
his  grantors  were  parties  in  interest  and 
were  known  by  the  petitioner  in  the  par- 
tition so  to  be  at  the  date  of  his  petition. 
This  evidence  was  ruled  immaterial  and  in- 

In  Fox^ft  V.  Bamea  (1848)  20  Me.  128. 
a  judgment  in  partition  was  held  conclusive 
BO  far  as  it  concerned  the  rights  of  persons 
who  did  not  appear  and.  become  parties  to 
the  proceeding,  although  the  finding  of  the 
jury  did  not  conform  to  the  issue,  and 
through  some  inadvertence  waa  not  written 
out  in  form  before  it  WBfi  afBrmed. 

eacook  v.  Allen  (ISO?)  2  Maaa.  462. 
These  words  afe  stated  to  be  of  as  large 
import  as  the  provision  of  the  English  stat- 
ute with  reference  to  partition  in  inch  cases, 
where  the  partition  is  declared  to  include 
all  persons,  whatever  may  be  their  right  or 
title  to  the  premiaea. 

Vt  In  Cook  V,  Allen  (M>h.)  supra,  ^ 
parentLy  the  only  notioe  the  party  in  ad- 
verse posHession  received  was  that  by  pub- 
lication. It  is  stated  in  the  brief  of  the 
attorney  for  the  demendnot  that  he  had 
personal  notice  of  the  pendency  of  the  proc- 
ess. In  tlie  opinion  is  it  stated  that  he 
was  notified  to  apprar  and  defend  his  in- 
terest, b«it  apparently  this  notice  waa  the 
notice  by  publication,  nothing  being  aaid  in 
the  opinion  as  to  any  personal  uotjice. 
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in  a  Wisconmn  caae**  in  wht^  it  does 
not  so  fllearly  appear  that  only  the  ri^ht 
of  poeMsaion  tbs  bedng  tried.  In  faot, 
in  a  subsequent  Wiseonsiu  ease,*  it  is 
stated  that  toaliov  one  sued  as  mi  un- 
known owner  in  a  partition  aotion  to 
come  is  and  diow  a  paranKwnt  title  in 
severalty  to  any  part  of  the  partitioned 
premises  is  in  eonfliot  witk  ttke  decision 
in  the  earlier  ease. 

In  the  latest  Wieconsin  ease,™  in  an- 
swer to  the  contention  by  a  corporation 
wbieh  had  not  b«en  naned  as  a  pu^T 
that  it  WAS  not  en  uaknown  owner  for 
the  reason  that  its  charter  was  a  public 
act,  the  eonrt  stated  that  it  is  not  prob- 
able tnat  the  plaintiff  in  the  partition 
snit  regarded  the  eorporation  as  having 
any  Boeh  interest  in  the  property  as  re- 
quired  it  to  be  made  a  party,  as  the  al- 
liigations  of  the  complaint  seem  to  die- 
l>osb   of  the  Mitire  title  among  others. 

~  ••  Ka^-T^hurch  (I860)  10  Wis.  303,  78 
Am.  Dec  678.  Tlie  court  in  Xash  v.  Ckuroh 
Riaiee  Ihat  the  idea  that  under  the  Wis- 
consin statute  for  the  partition  of  real  es- 
tate a  party  in  tbe  quiet  and  undisturbed 
posaeEsioD  of  his  property  coutd  be  stripped 
of  it  by  a  judicial  proceeding  of  which  he 
wae  entirely  ignorant  bcguis  bo  flagrantly 
find  enormuualy  unjust  and  oppressive  that 
it  does  not  seem  that  it  can  be  the  law.  The 
court  Turtlicr  sltLtos  that  there  trauld  have 
been  great  donbt  in  the  mind  of  tbe  court 
about  holdin''  the  one  in  adverse  puaiegslon 
a  party  to  Ihe  suit  as  an  unknown  owner, 
ami  therefore  bound  by  the  judgment,  bad 
it  not  been  for  the  autJiority  of  tbe  case  of 
Cook  V.  Allen. 

The  statute  involved  in  Naah  y.  Church 
con. erred  upon  the  court  power  to  hear  the 
cas.!  and  ascertain  from  tbe  proofs  taken, 
in  ease  of  failure  to  answer  tlie  complaint, 
and  "declare  the  rights,  titles,  and  intcrcsti 
of  the  pertioa  to  suob  proceeding,  plain- 
tiffs as  well  as  defend  ante,  ao  far  as  the 
same  ahstl  have  appeared;  and  shall  deter- 
mine the  rights  of  tbe  said  parties  in  such 
land,  and  render  judgment  that  partition 
be  made  according  to  such  rights;  and  thiit 
sueh  judgment  shall  be  binding  and  conclu- 
sive, .  .  .  2.  On  all  persona  interested 
in  the  premises  who  may  be  unknown,  to 
whom  notice  shall  have  been  given  by  per- 
sona] service  or  by  nublishing  the  same  as 
thereinbefore  directeo. 

69  Kane  v.  Rock  Kiver  Canal  Co.  (1862) 
15  Wis.  179.  In  this  case,  however,  the  no- 
known  parties  were  held  not  hotuid,  because 
the  eluttite  had  not  been  complied  with  in 
tlip  suit  n''aiiist  them. 

It  is  staled  in  the  Kane  Case  that  it  is 
undoubtedly  true  Ihut  the  object  of  parti- 
tion pi-urcedinj{8  is  to  make  division  among 
tpnants  in  ''onimon,  and  it  is  therefore  nec- 
<«Kary  to  allege  that  the  land  sought  to  be 
divided  is  thus  jointly  owned  by  the  parties, 
and  if  any  party  claims  the  whole  or  any 
part  of  it  in  severalty,  it  is  his  duty  to  set 
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Continuing  tke  etrait  states:  "Yet  we 
think  its  allegations  also  sufficiently  com- 
prehensive to  inolnde  any  ^id  ail  niv- 
known  owners  provided  title  to  any  por- 
tion proved  to  be  in  different  parties 
from  those  supposed.  So  that  the  appel- 
lant [corporation]  here  was  bound  if  the 
proaeedinga  were  sufficient  to  bind  un- 
known owners." 

In  some  jnrisdictiona  in  prooeedings 
to  foreclose  tax  liena  where  the  ownar 
of  tbe  land  is  unknown,  the  action  may 
be  brought  against  tbe  land  itself.  It  is 
essential,  to  authorize  such  a  proceeding 
on  the  theory  that  the  owner  is  aukjwwn, 
that  he  be  in  fact  unknown.'"  The  term 
"owner"  under  such  statutes  does  not  in- 
clude a  lien  bolder;  hence  the  lien  hold- 
er need  not  be  made  a  paityj  he  is 
bound  by  the  proceeding  against  the 
property.'"  In  other  juriadictiona  ae- 
tions    to  foreclose    delinqueut    tax    cer- 

up  that  fact  to  defeat  or  suspend  the  par- 
tition proceedings  until  that  question  can 
be  determined.  If  he  does  not  do  this,  tlie 
adjudication  that  the  land  is  held  in  coni- 
by  the  parties  and  thus  properly  sub- 


.  upon  that  point.  Further  it  is  stated 
that  it  would  introduce  great  confusion  into 
Che  settlement  of  titles,  and  Bnbstanti:illy 
defeat  the  object  of  partition  proceedings. 
if  any  of  the  parties  to  those  proceedings 
'  might,  after  they  were  completed  without 
having  set  up  an;  claim  of  title  incon^ia- 
tent  with  them,  bring  actions  against  the 
other  parties  to  recover  their  portions  npon 
a  claim  of  paramount  title  in  severalty, 

■fOKane  v.  Roek  Kver  Canal  Co.  (Wis.) 
supra.  The  proceeding  was  held  defective, 
however,  for  failure  to  comply  with  atatu- 
to^  requirements. 

n -Miller  v.  Boardman  (1913)  03  Neh.  321. 
140  N.  W.  273,  Facta  were  pleaded  which 
showed  that  the  attorney  for  the  plaintiff 
had  knowledge  of  the  identity  of  the  owner 
of  the  land. 

In  the  opinion  upon  rearjfument  of  Leigh 
V,  Green  (1,002)  64  Meb.  633,  101  Am.  St. 
Rep.  692,  00  S.  W.  255,  it  is  stated  that 
tbe  owner  of  land  is  not  known  within  the 
meaning  of  the  statute  whenever  the  holder 
of  a  tax  certificate  is  unable  with  reason- 
able diligence  and  inquiry  in  the  neighlior- 
hood  of  the  land  in  question  to  ascertain 
the  whereabouts  of  the  person  or  persons 
appearing  to  have  a  legal  estate  therein,  ov 
to  ascertain  who  have  such  estate.  In  the 
latter  case  he  cannot  know  wbom  lo  niihe 
parties;  in  the  former,  he  cannot  know  how 
to  serve  them,  since  he  does  not  know,  nor 
can  he  ascertain,  whether  thoy  are  r™idents 
or  nonresidents  of  the  state,  anil,  if  reiii- 
dents,  where  they  are  to  be  reached.  Ap- 
proved in  Butler  v.  Copp  (1903)  5  Neb. 
(Unof.)  161,  97  N.  W.  634. 

n  Leigh  V.  Green  (1001)  62  Heb.  344.  60 
Am.  St.  Rep.  731,  80  N.  W.  1003,  rehearing 
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tifieates  ara  coHBtdered  mom  strictly 
than  in  the  foregoing  actions  to  be 
against  the  iand.  The  ownership  of  the 
land  is  merely  an  incident.  The  state 
may  exercise  its  juriadiotion  over  the 
land  for  purixjses  of  taxation  irrespec- 
tive of  who  is  the  owner.'™  Wiiile  in  these 
actions  unknown  owners  are  usually 
made  defendants,  the  binding  eSeot  of 
a  judgment  is  on  the  theory  that  the  res 
is  nnder  the  control  of  the  court;  the 
aetna]  name  of  the  owner  is  unimport- 
ant. The  statute,  however,  in  some 
states,  makes  it  incumbent  upon  the 
holder  of  a  certificate  of  deliqueney  to 
proceed  against  the  party  named  in  the 
certificate/*  Under  this  theory  a  fore- 
closure has  been  held  sulBeicnt  although 
the  person  appearing  as  owner  upon  the 
treasurer's  rolls  when  the  proceedit^ 
was  begun,  was  sued  as  an  unknown 
OTTner,  where  the  person  appearing  on 
the  rolls  as  owner  when  the  cerljScate 
of  deliqueney  was  issued  was  named  in 
the  notice.'*  Where  a  deliqueney  cer- 
tificate is  issued  without  stating  any 
owner's  name  for  taxes  for  a  year  in 
which  the  owner's  name  was  left  blank 
on  the  tax  rolls,  a  foreclosure  may  be 
had  against  unknown  owners,  and  the 
owner  of  the  property  will  be  bound  al- 
though his  name  appears  upon  the  as- 
sessment rolls  for  other  years  as  owner, 
and  the  taxing  officials  might  have  dis- 
covered it."  And  this  has  been  held  true 
although  the  owner's  name  appears  on 
the  rolls  for  the  year  for  which  the  de- 
linquency certiiicate  was  issued,  slating 
the  owner  to  be  unknown."  But  it  has 
been  held  that  the  holder  of  a  tax  cer- 

1^(19021  (i4  Nell.  533.  101  Am.  St.  Kep. 
592,  00  K.  W.  254.  affiriuiid  in  (1D03)  193 
U.   S.  79,  48  L.  ed.   623,  24   Sup.   Ct.  Bep. 

In  Leigh  v.  Green  (IflOl)  62  Neb.  344, 
89  Am.  St  Rap.  7Jl,  86  N.  W.  1093,  it  ia 
held  that  an  attacboicat  creditor  was  not 
the  owner  witbin  the  lueaniiig  of  the  tax 
statute,  and  the  pruteediuga  for  the  fore- 
closure of  the  tax  lian  were  in  substantial 
eoiupliunce  with  tlie  statute  and  conclusive 
HgiLiiist  the  whole  world.  The  attachment 
proceetiing  was  btgun  in  the  atate  tourt 
and  renioved  to  the  Federal  court,  where 
the  judgment  was  rendered,  ao  that  the  at- 
tachment Uen  at  least  was  a  matter  of  rec- 
ord in  the  county. 

M  Williams  v.  Pittock  (1004)  35  Wash. 
271,  77  Pac.  385,  See  Pritchard  v.  Madren 
tl880)  24  Ean.  48(i,  supra,  note  44. 

TiThia  ia  true  of  the  Wasliiiigtuu  statute, 
according  to  Craver  v.  Wehr  (IBIT)  98 
Wash.  58,  167  Fac.  OS. 

« Spokane  Falls  &  N.  R.  Co.-  V.  Abitz 
(1905)  38  Wash.  8,  80  Pac.  192. 

niD  Shipley  T.  Gatrner  (leOS)  48  Wash. 
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tiflcate,  seeking  to  foreeloae  the  same, 
who  has  actually  leumed  the  true  name 
of  the  owner  of  the  property  assessed 
to  an  unknown  owner,  and  h«a  made  aneh 
owner  a  party  defendant,  cannot  then  be 
relieved  from  making  personal  service 
upon  such  known  owner  if  he  is  a  resi- 
dent of  the  atate  and  can  be  readily 
found.'"  While  it  appe^s  in  these  cases 
that  the  proceedings  were  against  un- 
known owners,  and  some  importance  is 
given  to  this  fact  by  the  ooortB,  such 
proceedings  are,  aa  stated  above,  re- 
garded as  prooeedinga  in  rem.  And  it 
has  been  held  that  those  in  adverse  pos- 
session of  land,  although  the  actual  own- 
ers by  reason  of  such  possession,  are 
bound  by  a  tax  foreclosure  proceediug 
against  the  person  to  whom  the  lands 
are  taxed.™  So  far  as  appears  from  the 
report  of  this  case,  unknown  owners 
were  not  joined  in  the  tas  foreclosure 
proceeding. 

Equitable  owners  of  land  on  which  a 
tas  lien  is  foreclosed  are  bound  as  un- 
known owners.** 

Although  defendants  sued  as  unknown 
claimants  may  be  unknown,  the  reason 
they  are  unknown  may  be  that  the  plain- 
tiff does  not  take  the  trouble  to  inquire. 
Where  facts  appear  that  make  it  evi- 
dent plaintiff  might  have  determined  the 
names  by  proper  inquiry,  it  has  been 
held  that  failure  to  make  the  inquiry  is 
sneh  fraud  as  wilt  vitiate  the  judgment ; 
at  least,  the  judgment  will  be  aet  aside 
upon  motion  of  those  made  parties  as 
unknown  claimants,  made  withiu  a  year 
and  with  no  unnecessary  delay." 

Some    statute!!    authorize    service    of 

169,  93  Pac.  2^1,  it  is  stated  that  the  taxing 
olHcers  are  not  hound  to  eierciae  reasonable 
diligence  to  learn  the  true  ownership  of 
property  under  the  statutes  of  thin  state. 
That  the  proceeding  ia  against  the  land 
itself,  and  not  against  the  person  of  the 
owner,  and  that  owners  are  bound  to  take 
notice  of  the  property  they  own,  and  pay 
the  taxes  thereon,  and  defend  against  fore- 
closures for  delinquent  taxes,  even  though 
the  property  is  aaseaaed  to  unlcoown  per- 
sons or  to  otiier  persons. 

Tl'TaconiK  n«s  &  E.  L.  Co.  v.  Pauley 
(1908)  49  Wash.  582,  95  Pac.  1103. 

Tlpyalt  V.  Ilcgquiat  (1907)  45  Wasll. 
504,  88  Pile.  933.  The  owner  in  this  case 
occupied  the  property. 

n  Rowland  V.  Eskcland  (1905)  40  Wash. 
253,  82  Pap.  5D1I.  It  does  not  appear  in 
this  case  that  unknown  owners  were  made 
defendants  in  the  action  to  foreclose  the 
tax  lien.     But  see  notes  60  ct   acq.  supra. 

«op]umb  v.  Dyaa  (1905}  38  Wash.  240, 
80  Pac.  432.  Tlie  liolders  of  the  record  ti- 
tle were  made  parties. 

tlGilhreath   v.    Teufel    (1906)    IS   N.   D. 
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The  fact  thni  the  diarler  cpf  a  eompany 
is  a  public  act  dotm  not  prevent  proeeed- 
ing  against  tb«  compftny  as  an  unlmown 
owner;  althon^  everyone  migbt  be 
chai^able  with  a  knovledge  of  the  pro- 
visiona  of  the  charter,  no  one  would  be 
bound  to  know  that  the  company  claimed 
to  own  or  owned  interest  in  any  partic* 
ular  tract  of  land.* 

b.  Who  ia  bouria  by  juOgment  ttffuhut 
vnfcnotMt  heira,  unlcnowH  per»on», 
etc. 

As  pointed  trot  above,  the  atatntea  in- 
volved in  tliia  diacwHion  oontain  variuua 
provisione  aa  to  the  peraooa  who  may 
be  sued  aa  unknown,  anch  as  the  un- 
known heirs  of  a  known  psTBon,  or,  in 
some  statutes,  unknown  claimants  gener- 
ally. When  it  ia  sought  to  bind  a  per- 
by  a  judgment  in  such  anaobon,  the 
question  arises  whether  stieh  person  is 
within  the  class  sued.  It  has  been  held 
that  an  heir  of  an  heir  is  bound  in  an 
action  against  unknown  hein.'*  But  the 
widow    is    not    bonnd    by    a    judgment 


sunmioBs  upon  defendants  by  designat- 
ing  tb«m  as  unknown  only  whan  the 
names  eannot,  by  the  ^ereise  of  dne  dili- 
gence, be  aaeertained.  Dne  diligrace  na- 
der  soefa  a  statut*  requires  an  effort  in 
good  faith  on  Ae  part  of  the  plaintifC 
to  aseertaiu  the  names  of  the  parties 
defendant  who  are  to  be  devested  of  in- 
terests in  the  property  in  question;  as  to 
whether  the  plaiutifl  has  exercised  the 
requisite  amount  of  diligence  is  a  matter 
depending  upon  the  facts  of  ^e  individ- 
ual oose.^  Whether  the  necessary  dili- 
gence has  been  extraised  has  been  held 
to  be  a  qoestioa  for  the  jury," 

In  a  ease  in  which  the  name  of  one 
designated  as  an  unknown  elaimant  was 
subsequently  discovered,  the  court  was  of 
the  opinion  that  it  was  not  essential  that 
hia  name  be  substituted  in  the  complaint, 
where  he  appeared  and  not  only  an- 
swered the  complaint,  but  also  filed  a 
cross  complaint  in  which  he  sought  af- 
firm ative  relief,  and  this  crass  com- 
plaint was  answered  by  the  plaintiff, 
but  a  direction  was  given  that  the  com- 
plaint be  amended  by  substituting  hia 


162, 107  N.  W.  40.    But  sea  Shipl^  t.  Gaff- 
mr.   Bupra,  note  76. 

tsin  Berry  v.  Howard  (lfll4)  33  S.  D. 
447,  148  N.  XV.  677,  an  action  had  been 
brought  by  name  againBt  one  of  the  heirs 
of  the  holder  of  the  record  tiUe  who  had 
died,  but  against  other  of  the  heirs  without 
naming  them-,  the  heir  named  appeared  and 
answered  and  the  suit  was  disniisBed  as  to 


heirs.  The  plaintilT  was  held  not  to  have 
exercised  the  requiai' 
in  ascertaining  tne  names;  ccmsequently  the 
judgment  was  held  void  as  to  the  remaining 
heirs  upon  collateral   attack. 

MHume  V.  Carpenter  (1016)  —  Tex,  Civ. 
App,  —  188  8.  W.  70r. 

As  to  tbe  character  of  inquiry  as  to  the 
whereabouts  of  a  party,  necessary  to  sus- 
tain constructive  service  of  process,  see  note 
to  nrigsby  v.  Wopschall,  37  Ii.R.A.(N.S.f 
«06. 

«•  Blflcliburn  v.  Buchsport  t  B.  Biver  E. 
Co.  (1908)  7  CaL  App.  640,  »6  Pac.  668. 
By  statute  in  the  state  a  defendant  whose 
name  is  unknown  to  the  plaintiff  may  be 
denliniated  in  any  pleading  or  proaeeding 
by  mnj  nsnie,  and  when  its  true  same  is 
discovered,  the  pleading  or  proceeding  must 
be  amended  accordingly.  But  where  the 
parties   are   sued   by   Aetitioue   names   and 

and  there  is  an  omission  to  amend  the  com- 
plaint by  substituting  the  true  for  the  fic- 
titione  names,  the  cause  will  not  bs  re- 
versed, but  the  judgment  on  appeal  will 
direct  the  lowpr  court  to  amend  the  eon- 
plaint  as  of  date  prior  to  the  judgment,  in 
order  to  anppoirt  the  jodfpnent.    See  Fay' 
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U  fCanc  V.  Rock  Biver  Canal  Co.  (1S62) 
15  Wu.  170. 

M  Howell  V.  GartoD  (1010)  82  Kan.  435. 
lOS  Pac.  B44.  The  action  in  this  case  was 
against  the  holder  of  the  record  title  "if 
living,  or,  if  dead,  against  her  unknown 
heirs."  The  holder  of  the  record  title  had 
died  intestate  [wior  to  the  beginning  of  the 
action,  leaving  a  daughter  aa  ber  sole  heir; 
the  daughter  had  also  died  leaving  a  will 
in  which  she  cave  all  her  property  to  her 
husband,  to  whom  all  her  property  would 
have  passed  if  she  had  died  intestate;  the 
husband  was  held  bound  by  the  judgment 
against  the  unknown  heirs.  Instead  of  ap- 
plying to  the  court  to  set  aside  the  judg- 
ment and  let  blm  in  to  defend  under  a  Code 
provision,  his  grantee  chose  to  treat  the 
judgment  as  void  and  attacked  it  collat- 
erally. 

In  an  action  to  quiet  title  against  the 
heirs  of  a  certain  peraon,  the  entire  inter- 
est of  audi  unknown  persons  may  be  quiet- 
ed, whether  that  interest  was  derived  di- 
rectly from  the  person  or  from  other  heirs 
of  the  person  who  died  prior  to  the  com- 
mencement of  the  quiet-title  proceeding,  un- 
der a  statute  authoriung  an  action  against 
the  heirs  of  a  deceased  person,  their  heirs 
or  legal  representatives,  as  the  lielrs  of  tUeir 
ancestor.  degcribiDg  them  by  his  name,  and 
all  persons  claiming  by  inheritance  In  the 
sueceasion  of  the  named  persun  are  conclud- 
ed by  the  judgiuent,  whether  inheriting  im- 
mediately from  him  or  as  successors  of 
those  so  inheriting.  Slonu  v.  Thompson 
IS03)  4  Tex.  Civ.  App.  410,  23  S.  \Y.  613. 
The  heir  of  a  person  who  appeared  by 
the  record  to  have  soma  interest  in  the  Inud. 
and  who  was  made  defendant  to  tlie  action, 
but  who  had  died  previously  thereto,  whs 
held  bound,  apparently  on  the  theory  thaL 
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again»t  the  onkmowa  beirs.^  The  term 
unknown  heiia"  does  not  include  uu' 
known  deviaeea  in  remEunder." 

A  judgment  for  taxes  against  the  un- 
known heirs  of  a  former  owner  ia  void 
as  to  the  owner  of  the  land  against  which 
the  taxes  were  adjudged,  who  had  do  no- 
tice of  the  suit,  and  who,  although  an 
heir  of  the  former  owner,  held  the  land, 
not  as  an  heir  of  the  former  owner,  but 
by  purchase  long  prior  to  the  bringing 
of  the  suit" 

The  heirs  of  a  named  person  are  hound 
by  a  judgment  in  an  action  against  the 
person  and  his  unkDOwu  heirs,  com- 
menced long  after  th«  ancestor's  deoease; 
such  a  proceeding  will  be  treated  as 
though  the  ancestor's  name  had  been 
omitted  therefrom.** 

he  was  an  unknown  claimant,  the  action 
lieing  atfainat  unknown  clBlmtintB  nlso.  in 
Mcaymond  v.  Noble  (1901)  B4  Hinn.  320, 
87   Am.  St.  Rep.  354,  87  X.  W.  838. 

See  Priest  t.  Las  Vegas  (1911)  16  If.  M. 
692,  120  Pac.  804,  supra,  note  68,  and 
PuTLLtFS  V.  ToicPSON,  ante,  SBB. 

On  the  contrary,  it  is  stated  in  State  ex 
re).  Rms  V.  McLaughlin  (1881)  77  Ind.  335, 
in  which  the  probate  court  attempted  to  ftp- 
point  a  guardian  for  the  unlcnown  heire  of 
a  decedent,  that,  assuming  the   court  had 

Kwer  to  appoint  a  guardian  for  an  uu- 
Dwn  heir,  a  guardian  appointed  for  the 
heir  of  a  decedent  did  not  become  the  guard- 
ian of  anyone,  where,  at  the  time  of  the 
appointment,  the  only  heir  of  the  decedent 
bad  died,  leaTing  a  child  surviving. 

The  rule  excluding  extrinsic  evidence  to 
Impeach  a  judgment  has  no  application 
where  the  evidence  etiowa  that  one  was  not 
a  party;  such  evidence  is  not  in  contradic- 
tion of  the  records;  it  goes  merely  to  the 
question  of  the  identity  of  the  party. 
Where  one  shows  that  his  title  was  of  rec- 
ord, he  in  legal  eti'ect  places  himself  out- 
side the  class  of  persons  upon  whom  the 
judgment  could  operate,  sinee  he  is  then 
not  an  unknown  owner  within  the  meaning 
of  the  law.  Wren  v.  Scales  (lOUO)  SS  Tex. 
Civ.  App.  62,  110  8.  W.  879. 

As  to  the  necessity  of  proof  that  there 
are  heirs  or  that  the  ancestor  ia  dead,  see 
text  to  notes  1  et  eeq. 

■T  Gibson  v.  Oppenheiraer  (1913)  —  Tu. 
Civ.  App.  — ,  IM  S.  W.  694. 

M  Ferries  ».  Tvewis  (1875)  2  Tena,  Ch, 
21)1.  In  this  ease  devisees  in  remainder  of 
c(>rtain  land  under  a  will  were  described  as 
the  unknown  heirs  of  the  testator. 

Caplcn  V.  Coiiipton  (1893)  6  Tex.  Civ. 
App.  410,  27  S.  W.  24. 

There  is  an  obiter  stfltement  in  Tevis 
V.  Eiubardson  (182H1  7  T.  B.  Mon.  (Ky.) 
em.  to  the  elfert  that  a  proceetling  against 
tlie  uul.nowu  heirs  of  a  person  is  not  elTect- 
unl  at,'sinst  the  vmknown  devisees  of  such  a 
person. 

The  objection  was  made  in  Thornton  v. 
HoutEe  (1878)  91  in.  109,  that  a  partition 
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Wh«re  the  "unknown  heirs"  of  a 
named  person  are  made  parties  to  ma 
action  on  the  theory  that  tb«  penon  is 
deeeaaed,  eueh  person,  who  is  in  fact 
alive  is  not  bound  bj  thedeeree,  even 
though  it  is  found  as  a  question  of  fact 
that  he  is  dead.*^ 

It  has  been  held  that  a  deoree  in  an 
action  for  specific  parformance  a^inst 
the  unknown  heirs  of  the  vendor  on  the 
theory  that  tlie  vendor  himself  is  dead 
is  binding  in  favor  of  pnr^asers  for 
value  of  the  land  against  a  prior  vendee 
who  failed  to  record  his  deed,  when  not 
attacked  by  such  vendee  before  the  ex- 
piration of  the  time  within  which  un- 
known heirs  may  open  a.  deerefl." 

Some  statutes  authorise  a  proceeding 
against    unknown    persooB    generally.** 

action  against  the  unknown  heirs  of  a  de- 
ceased person  does  not  bind  the  unknown 
devisees,  but  no  attention  is  given  to  this 
objection  by  the  court. 

"Green  v.  RobeKson  (1902)  30  Tax. 
Civ.  App.  880,  70  &  W.  845. 

eoOigan  v.  Bunnell  (1016)  —  Ho.  —, 
184  S.  W.  102. 

•I  Burton  v.  Perry  (1803)  146  ID.  71,  34 
N.  E.  60  (collateral  attack).  See  BrcK 
V.  SiMFSon,  ante,  604. 

A  judgment  in  an  action  against  the  uU' 
known  heira  of  a  named  person,  to  eee!ieat 
lands,  is  void  if  tlie  person  is  living.  Cap- 
len  V.  Compton  (1803)  5  Tex.  Civ.  App.  410, 
27  S.  W,  24.  The  general  question  of  the 
tiinding  effect  of  a  judgment  in  escheat  pro- 
ceedings is  not  within  the  scope  of  this 
note.  See  Hamilton  v.  Brown  (1890)  161 
0.  S.  266,  40  L.  ed.  BDl,  16  Sup.  Ct.  Rep. 
58S,  and  authorities  cited  therein.  See  also 
note  to  this  case  in  40  U  ed,  601,  upon  the 
psclicat  of  property. 

The  binding  effect  of  administration  pro- 
ceedings upon  the  estate  of  one  supposed 
to  be  dead,  but  who  ia  in  fact  alive,  is  not 
considered  herein. 

As  to  the  necessity  of  proof  that  the  an- 
cestor is  dead,  see  notes  1  et  seq.,  supra. 

»« Burton  v.  Perry  (1803)  146  m.  71,  34 
N.  E.  60. 

"In  Skinner  v.  Franklin  County  (18MI 
6  a  C.  A.  118,  G  U.  8-  App.  676,  66  Fed. 
T83,  an  action  was  brought  by  a  county 
which  had  issued  bonds  to  enjoin  state 
and  county  officers  from  levying  and  col- 
lecting taxes  for  the  payment  of  the  bonds 
or  the  interest  thereon.  In  this  action  the 
holders  of  the  bonds  were  described  as  un- 
lcnown and  notice  was  given  tliem  by  publi- 
cation. A  part  of  the  bonds  were  held  val- 
id and  others  invalid.  From  this  decree  the 
holder  of  some  of  the  bonds  which  had  l>een 
deelared  invalid  appealed;  the  jiMlgment. 
however,  was  affirmed,  and  in  affirming  the 
judgment  the  Supreme  Ouurt  atated  thai 
all  the  bonds  were  invalid,  but  as  the  coun- 
ty had  not  appealed  frojn  the  decision  of 
the  lower  court  to  the  effect  that  some  of 
them  were  valid,  ao  much  of  the  judgment 
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OtM  irlio  parchas«d  land  vkile  a  quiets 
title  proewding  was  pending  frmn  one 
who  held  the  same  at  the  oonuneBeetnmt 
of  such  proeeediog  by  mesne  convey- 
ance  from  the  patentee  waa  held  bound 
in  an  action  against  the  patentee  "and 
all  other  persons  or  parties  noknown, 
elaiming  any  right,  tiUe,  or  iatereat  in 
the  real  property  descrilied  in  the  eom' 
jtlaintt  on  file  in  the  action,  and  their 
naknown  heira."  **  The  heirs  of  one  «ho 
vag  named  as  defendant  to  an  action  to 
determine  adverse  elaima  to  land,  but 
wbo  had  died  prior  to  the  comiaeueement 
thereof,  was  held  bound  by  the  decree  in 
the  action,  which  was  against  eertain 
named  defendants  "and  all  other  persons 
or  parties  unknown,  claiming  any  right, 
title,  estate,  lieu,  or  interest"  in  the 
land.**  It  seema  that  nnder  such  a  stat- 
ute, the  heirs  of  a  known  decedent  may 
be  made  parties  under  the  generaJ  desig- 

as  held  these  bonds  valid  was  in  force.  Sub- 
aeifaently,  a  holder  of  some  of  the  bonds 
which  had  been  declared  valid  appeared  and 
asked  that  the  injunction  (already  totally 
dissolved)  be  dissolved  in  respect  to  the 
bonds  held  by  him,  and  insisted  that  by  so 
doing  he  became  a  party  to  the  ori^nal 
ileeree.  Withont  dlaeoBHion,  the  eourt  bolda 
that  he  was  not  a  |jarty  to  the  oriftinal 
ileeree  so  as  to  be  entitled  to  the  beneHt  of 
the  adjudication  of  tha  vaiHity  at  the  bonds, 

»«  Shepherd  v.  Ware  (18B1)  4fl  Minn,  174, 
24  Am.  St.  Bep.  212,  48  S.  W.  773.  Uuly 
a  certiScate  of  the  lands  for  taxation  to  the 
patentee  was  of  record  In  the  county. 
Neither  the  patent  nor  subsequent  deeds 
were  of  record  at  the  ™inmeneeiOEnt  of  the 
action,  but  were  recorded  while  it  waa  pend- 
ing. 

BS  Inslee  v.  Welles  (1903)  S3  Uten.  19T, 
65  N.  W.  117.  The  conrt  states  that  it  ia 
of  the  opinion  "thut  the  mere  fact  that  the 
named  defendant  was  dead  before  the  ac. 
tiun  waa  broii<;ht  did  not  prevent  the  court 
from  acquiring  jurisdiction  to  determine  the 
right  of  'persona  or  parties  unknown'  claim- 
ing an  interest  in  the  land  described  in 
the  complaint."  Accordingly  the  motion  of 
the  beirs  to  vacate  the  jud^'inent  rendered  in 
the  action  to  determine  adverse  claims  was 
denlml. 

Mcavmond  v.  Noble  (1601)  84  Minn.  320, 
97  Am.  St.  Rep.  354,  87  N.  W.  838.  A  mo- 
tion to  vacate  the  judgment  rendered  in 
the  action  against  unknown  pereons  was 
•C'lnliu^ly  denied. 

»«  At  leiiat,  in  un  action  to  compel  a  pur- 
chaser to  accept  title  to  land  purchased  by 
him  at  a  partition  sale,  his  objection  to 
the  title  being  that  it  did  not  appear  that 
a  certain  named  person  who  bad  an  interest 
in  the  pioperty  waa  dead,  and  that  he  was 
aot  made  a  party  nor  were  bia  children 
nor  his  heii'B  at  law,  it  ia  stated  that  there 
waa  evidence  which  satisfied  the  referee  that 
tbe  nan^  person  was  dead,  and  his  heirs 
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natio*  ei  unknown  persons,  without 
designating  them  as  nnknown  hein  of 
the  decedent.** 

Ihe  ownen  of  land  who  have  appeared 
in  a  tax  foreeloanre  proceeding  against 
nnknown  owners  cannot  object  that  Uie 
proeeedings  were  so  brought  against  nn- 
known owners,  since  they  have  obtained 
notice  of  the  suit  and  become  parties 
thereto,  and  are  in  no  worse  sitoation 
than  if  the  suit  had  been  brought  direct- 
ly againat  them.*^ 

e.  Joinder  of  defendanta. 
A  person  and  hia  nnknown  heirs  and 
devisees  may  be  joined  in  the  same  suit.** 
In  case  such  person  is  dead  at  the  time 
of  the  oommenacattent  of  such  proceed- 
ings the  heirs  are  hound."  Even  a  peti- 
tion describing  the  defendants  as  "A, 
if  living,  or,  if  dead,  his  nnknown  heirs 
or  devisees,"  has  been  held  sufiioient.*"* 

at  law  were  made  partiea  aa  unknown  per- 
aonsi  consetfuently  the  title  was  good.  Tbe 
statute  In  this  caee  provided  that  where  the 

E*  lintiff  demands  judgment  against  an  un- 
owa  person,  he  may  deaiKiiate  that  per- 
son aa  unknown,  adding  t,  description  tend- 
ing to  identify  bim.  Cloudwin  v.  Crooka 
(1901)  68  App.  Div.  404,  00  H.  V.  Supp.  578. 

In  Trueedelt  v.  Khodea  (1870)  2e  Wis. 
210,  in  a  proceeding  against  "the  unknown 
heira  of  William  Ufiodes,  deceased,  and  the 
unknown  owners"  of  the  land  in  dispote,  it 
was  objected  that  the  unknown  heirs  of 
William  ithodea  ahould  be  made  defendants 
by  name,  and  that  the  proceeding  against 
them  as  the  unknosvn  heira  of  William 
Rhodes,  deceased,  and  tbe  nnknown  owners, 
waa  unauthorized.  In  overruling  this  ob- 
jection the  court  states  that  tbe  statute 
under  irhieh  the  suit  waa  instituted  express- 
ly authorized  tbe  proceeding  against  these 
parties  as  "unkuown  owners." 

arWatkina  v.  State  (leoi)  —  Ter.  Civ. 
App.   — ,  61   S.   W.  532. 

MHambel  v.  Lowry  (1915)  264  Mo.  IBS, 
1T4   S.   W.   405. 

Some  atatutcB  expresaly  authorize  auch 
a  procedure.  New  Jeraey  statute  involved 
in  Cona  v.  Henry  Hudson  Co.  [1B14|  80 
N.  J.  L.  154,  90  Atl.  1031,  Ann.  Caa.  19161^, 
099. 

»  Organ  v.  Bunnell  (1916)  —  Mo.  —,  184 
S.  W.  108. 

IM  Fleming  v.  Tatum  (1911}  238  Mo.  878, 
135  S.  W.  61.  In  answer  to  the  argument 
tliat  the  petition  did  not  state  definitely 
an3'one  hs  a  defendant  tbe  court  cites  a  stat- 
ute to  the  effect  that  "either  party  may  al- 
lege any  fact  or  title  alternatively,  declar- 
ing hia  belief  of  one  alternative  or  tlie 
other,  and  his  ignorance,  whether  it  be  the 
one  or  the  other;"  and  states  that  If  the 
named  parson  had  been  living  at  the  date  of 
filing  the  petition,  the  publication  would 
have  been  notice  to  hEia,  that  he  oould  not 
have  been  misled  by  the  reference  to  his  na- 
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Bat  on  the  coatrkry  has  been  held  aa 
to  4hiB.*"  A  proceeding  against  A,  or, 
if  dead,  bis  heirs,  etc.,  is,  by  a  court  tak- 
ing the  latter  view,  held  to  be  indefinite 
as  to  the  parties;  without  a  definite  aver- 
ment of  the  death  of  the  ancestor  it  is 
held  a  decree  cannot  be  rendered  against 
the  heirs  or  devisees.^* 

An  allegation  in  a  petition  that  the 
unknown  peraons  claimed  aa  "heirs  and 
devisees"  has  been  sustained  as  against 
an  objection  that  one  cannot  otaim  both 
as  heir  ^d  devisee.""  The  court  ai^es 
that  "so  far  as  concerns  this  contention 
it  ia  clear  that  the  omission  of  either  the 
word  'heir'  or  'devisee'  would  have  left 
the  petition  good  as  against  the  class 
defined  by  the  word  which  remained.  The 
effeet  of  using  both  terms  was  simply  to 
include  as  defendants  all  persons  claim' 
ing  as  heirs  and  all  claimii^  devisees. 
There  might  have  been  both  heirs  and 
devisees.  The  same  person  might  have 
claimed  in  both  capacities.  If  there  were 
both  heirs  and  devisees,  they  were  both 
-  included;  and  if  there  was  only  one  class, 
that  class  was  included,  and  the  other 
term   was  simply   surplusage." 

In  some  jurisdictions  actions  to  fore-' 
close  tax  liens  npon  land  the  owner  of 
which  is  unknown  are  against  the  land 
itself.  Such  an  action  has  been  sustained 
although  there  was  joined  with  the  land 
in  the  action  one  who  held  a  deed  to 
the  premises  in  question.'**  The  court 
states  that  the  nature  of  the  proceedings 
was  not  chaBged  in  any  way  by  joining 
this  defendant,  that  the  land  was  prop- 
erly made  a  party  and  all  necessary  steps 


to  get  it  before  the  court  were  duly  had, 
and  that  whether  the  joinder  of  this  de- 
fendant was  irr^nlar  need  not  be  de- 
cided upon  collateral  attack. 

A  tax  proceeding  against  a  former 
owner  of  the  land  and  all  persons  un- 
known, if  any,  having  or  claiming  any  in- 
terest in  the  property,  is  not  invalid  by 
reason  of  the  joinder  of  the  former  own- 
er, who  had  been  dead  some  time  prior 
to  the  tax  proceedings.'*' 

The  joinder  in  a  sinn:le  action  to  quiet 
title,  of  nonresident  defendants,  part  o£ 
whom  are  interested  in  one  portion  of  the 
land  and  another  part  interested  in  an- 
other portion,  neither  group  being  in- 
terested in  the  land  in  which  the  other 
group  is  interested,  does  not  render  the 
proceeding  void,  even  if  it  be  ir- 
r^^lar."* 

r.  Proc^durm. 
a.  In  general. 

It  is,  of  course,  necessary,  unless  the 
proceeding  be  strictly  in  rem,  that  the 
unknown  parlies  be  at  least  constructive- 
ly notifled  of  the  proceeding  in  order  to 
bind  them  by  a  judgment  rendered  there- 
in.i<"  Where  the  land  it^lf  is  made  a 
party  to  a  lax  foreclosure  suit,  it  is 
necessary  that  the  land  be  described; 
but  the  proceeding  will  not  be  held  in* 
valid  although  the  land  is  not  accurate- 
ly described,  if  the  description  can  re- 
fer to  only  one  tract  in  the  state,  al- 
though there  is  a  tract  in  another  state 
to  which  it  might  possibly  a)^Iy.'*' 

It  has  been  held  in  an  action  in  which 
the  plaintiff  sought  to  quiet  title  to  sev- 


known  heirs  in  case  of  his  death,'  and  if 
he  was  dead  at  the  time,  the  fact  that  the 
notice  indicated  an  uncertainty  as  to  his 
being  alive  or  d«ad  could  not  mislead  hia 

See  Howell  v.  Carton  (1010)  82  Kan.  405, 
108  Pac.  S44,  BUpra,  note  86. 

MiOill  V.  More  (1017)  —  Ala.  — ,  TB 
So.  453,  holding  void  ik  judgment  in  a  pro- 
ceeding ngainBt  A,  "or,  if  dead,  his  devisees, 
heirs,  and  next  of  kin,"  There  were  addi- 
tional grounds  in  this  ease  for  holding  the 
judgment  void. 

A  pt-tition  in  an  action  to  quiet  title 
againit  a  nomed  defendant  "or"  his  nn- 
hnown  hpirs  has  been  held  inaufRcient  to 
authorise  a  deeree  i|uicting  title.  I.«mb  v. 
Boyd  nsnoi  4  Ohio  G.  C.  4(19.  B  Ohio  C.  D, 
672.  This  holding  apparently  b  made  in  a 
petition  in  error  by  the  named  defendant 
from  the  decree  of  the  lower  court,  and  is 
not  a  aoltateral  attack. 

lesGill  V.  More  (Ala.)  supra. 

IMHambel  v.  Lowry  (1014)  264  Mo.  168, 
174  S.   W.  405. 

lMLei(!h  V.  Green  (1002)  64  Neb.  &8S, 
101  Am.  St.  Rep.  692,  90  N.  W.  2M. 
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The  fact  t^at  one  who  is  named  as  de- 
fendant, but  who  is  not  shown  to  have  any 
interest  in  the  land,  is  not  served,  does  not 
invalidate  the  judgment  where  the  land  it- 
self is  made  a  party.  Butler  v.  Copp  {1903) 
5  Neb,   (Unof.)   101,  B7  N.  W.  634, 

Tt  is  stated  obiter  in  Bailey  t.  Morgan 
(1855)  13  Tex.  342,  that  a  party  defendant 
u'ho  is  joined  with  imknown  parties  defend- 
ant may  object  to  an  improper  citation  of 
the  imknown  parties,  to  avoid  the  payment 
of  rosts  incurred  thi'ough  the  erroneous  cita- 

iM  Morrison  v.  Shipman  (100.5)  37  Wash. 
171,  7fl  Pac.  632.  After  the  death  of  tlie 
party  named  the  land  had  been  assessed  to 
unknown  owners.  Case  was  heard  upon  a 
motion  to  vacate  the  judgment  in  tne  ac- 
tion  against  unknown  clainianta. 

M>«  Downing  v.  Anders  (1018)  —  Mo. 
App.  — .  202  8.  W.  207. 

'•'A  petition  for  partition  of  land  can- 
not be  heard,  where  notice  has  not  been 
given  to  parties  designated  therein  aa  un- 
known. Savalge  »;  Gray  (1B02)  flfl  Me.  S57, 
53  Att,  61. 

■»••  Leigh   v.  Qreen    (Heb.)    supra.     The 
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ernl  traats,  in  whidi  putiea  wko  vera 
Dtined  Rppearad  anA  elaimed  an  inteiost 
is  one  of  the  tracts,  vhereupoa  the  plain- 
tiS  dismissed  hia  action  ae  to  euob  par- 
ties, that  b;  doing  this  he  vitkdrew  the 
tract  in  question  from  consideration  of 
the  court,  and  left  the  oonrt  without 
jnrisdictioD  to  detenoine  anj  of  the  in.- 
terests  therein.  Coaseqnentlj  the  judg'- 
ment  rendered  did  not  bar  the  ioterest 
in  auofa  tract  of  partial  who  vare  not 
named,  bat  desicDaled  aa  anknowttotaiin- 
ants.»<» 


Aa  in  all  procaedinga  in  whidi  the 
parties  are  served  const ructivelv,  the 
statutory  proviaiona  as  to  proeedoife  in 
actions  against  uniinown  claimants  muat 
be  strictly  followed  to  give  the  oourt  jur- 
isdiction."'* An  afBdavit  for  pablieation 
mnat  comply  with  a  statutory  requisite 
that  it  shall  appear  therein  that  a  cause 
of  action  exists  against  the  defendafit  in 
respect  to  whom  the  services  ia  to  be 
made.'"  The  object  of  the  action  is  by 
some  statutes  required  to  be  set  forth 
in  the  affidavit  for  service  by  publication. 


this 


■ribed 


the 


'"Dorthwest  quarter  of  aertinn  27, 
31,  range  3  vest,  fl  principfti  meridian, 
without  Btttins  <n  what  county  or  state 
situated,  nor  whether  the  township  ia  qnes- 
tion  was  north  or  south  of  the  base  line. 
In  Uie  petition,  however,  it  was  expreaslj 
aUted  that  tlie  laJid  lay  in  KnoK  county, 
Xebraaka,  and  the  notice  set  forth  the  pLiin- 
tifTs  claim  that  he  had  purchaai^  land  for 
tnies  at  a  sale  held  in  Knox  county,  Ne- 

It  has  been  held  that  misdeBcrtption  of 
the  survey  in  an  ai^tion  by  the  state  to 
fureelose  a  tax  lien  against  unltnown  own- 
e!K  is  not  fatal  to  the  validity  of  tbe  pco- 
iivdings  where  tbe  description  was  accurate 
j:i  to  the  number  of  acres,  the  abstract  and 
ginaj 
f  the 

patentee,  giving  it  as  William  J.  Clark  in- 
stead William  T.  Crook,  to  whom  the  land 
was  in  fact  patented.  Wren  v.  Scales 
nam)  66  Tai,  Civ.  App,  62,  119  S.  W,  878. 
It  was  shown  upon  the  trial  that  there  was 
no  such  survey  in  the  county  as  the  Wil- 
iiini  J.  Clark  Survey,  nor  one  patented  to 
tVilliam  J.  Clarke  that  the  abstract  and 
nriiiicate  numbers  and  grantee  were  as 
stated  in  the  petition;  and  that  the  cita- 
tioQ  and  judgment  could  apply  to  ao  other 
survey  in  Hartley  county  than  the  one  in 
controversy.  It  alto  appears  that  in  an 
e):hibit  attached  to  the  plamtiff's  petitiMi 
the  description  wsb  aecurate  in  all  partic- 
ulars. The  court  concludes  that  the  ques- 
tion is  siuiply  (Hie  of  identity,  and  the  mis- 
dcflcription  relied  upon  oouid  hnrdly  have 
misled  the  owner  of  the  survey  or  operated 
to  avoid  the  sale. 

MS  Berry  v.  Howard  (1914)  33  S.  D.  447, 
148  N.  W.  517. 

IW  Taylor  v.  Watkins  (1844)  4  B.  Mon. 
(Ky.)  601;  Charles  v.  Morrow  (1889]  DO 
Ho.  638,  12  B.  W.  003;  Myers  v.  WcRay 
(m93}  114  Mo.  377,  21  S.  W.  730;  Emi- 
nence Land  &  Mia.  Co.  v.  Orescent  River 
Und  *  Cattle  Co.  (1905)  187  Mo.  420,  B6 
S.  W.  145;  Davis  v.  Montgomery  (IBOT)  205 
Ma.  282.  103  S.  W.  979;  Shepherd  v.  Ware 
(13»1|  46  Minn.  174,  24  Am.  St.  Sep.  212, 
48  X.  W.  773;  Downing  v.  Anders  (1818) 
-  Mo.  App.  — ,  202  8.  W.  297;  Stull  v. 
Maaeloaka  (1903)  74  Heb.  800,  104  J«.  W. 
188,  108  N.  W.  1«6;  Miller  v.  Boardman 
(19131  03  Web.  321,  140  N.  W.  273;  Priest 
V,  Las  Vegas  (lOlI)  18  N.  M.  603,  120  Pac. 
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894;  Bleidorn  v.  Pilot  Mountain  Coal  & 
Min.  Co.  (ISflft)  89  Tenn.  166.  15  S.  W.  737; 
.lenson  v.  Anderson  (1913)  123  Minn.  190, 
US  N.  W.  361;  Byrnes  v.  Sampsifti  (1888) 
74  Tex.  81.  11  6.  W.  1073;  Dunn  v.  Taylor 
(1B06)  42  Tex.  Civ.  App.  241,  94  B.  W.  347; 
Young  V.  Jackaon  (1808)  oO  Tax.  Civ.  App. 
351,  110  S.  W.  74;  Harria  v.  Hill  (1909)  54 
Tei.  Civ.  App.  437,  117  S.  W.  007;  Mecklem 
v.  Blake  (1865)  18  Wis.  307;  Page  v.  Breeac 
(1012)  02  Neh.  241,  138  N.  W.  138.  See 
infra,   note   16S. 

Guise  V.  Early  (1897)  72  Iowa,  283,  33 
N.  W.  683,  holding  a  judgment  in  an  action 
to  quiet  title  against  unknown  owners  void 
wliere  the  proviaiona  of  tbe  statute  relating 
to  Buch  actions  were  not  shown  to  have 
been  followed;  especially  the  requirement 
that  the  petition  shHll  be  sworn  to,  the 
notice  approved  by  the  court  before  it  la 
published,  and  its  publication  ordered  by  the 
court  in  a  newspaper  therein  designated. 
The  court  states  that  theae  provisions  at 
the  statute  not  having  been  complied  with, 
tbe  court  acquired  no  jurisdiction  of  the 
unknown  defendants. 

Failure  to  describe  the  unknown  parties 
in  the  order  of  publication  by  the  character 
in  which  they  are  aued  and  by  reference  to 
the  title,  interest,  or  subject-matter  of  tbe 
litigation,  as  required  b;  statute,  is  fatal 
to  the  validity  of  tbe  proceeding,  fetrisa 
T.  Lewis  (1876)   2  Tenn.  Ch.  201. 

It  is  sometimes  stated  that  the  statutory 
requirements  must  be  subatantially  followed 
(B,ccd  V.  Baird  (1907)  139  lU.  App.  16); 
but  it  does  not  appear  that  any  material 
departure  would  be  aQstaiued. 

Substantial  compliance  with  a  form  pre- 
I  scribed  by  statute  for  the  notice  to  the  un- 
known heir  is  esaential  to  the  jurisdiction 
'ot  the  court.  Earnest  v.  Glaser  (1903)  32 
'  Tei.  Civ.  App.  378,  74  S.  W.  606. 
See  cases  in  notes  124  et  seq. 
Ill  Kelson  v.  Rountree  (181)8)  23  Wis. 
367,  approving  Rankin  v.  Adams  (1864)  18 
Wis.  202,  and  Slocum  v.  Slocum  (1863)  17 
Wia  150.  The  Slocum  C^ec  refers  to  the 
statute  generally  and  says  that  "to  author- 
ize eervice  by  publication  and  deposit  in 
the  postofhce,  it  must  appear  by  affidavit 
not  only  that  the  person  on  whom  service 
:  is  io  be  made  cannot,  after  due  dili);cnce, 
!  be  found  within  the  state,  but  it  shall  in 
I  like  manner  appear  that  a  cause  of  aulion 
exists  against  tlie  defendant  in  respect  to 
I  whom  the  service  is  to  be  inade,  or  that  h 
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It  is  held  th&t  this  may  be  accomplished 
lij  stating  it  to  be  one  of  the  aetione 
named  in  the  statute  authorizing  con- 
strue tive  service  in  certain  designated 
proceedingB.^"  While  admitting  the 
general  role  that  a  strict  compliance 
with  the  Btatute  ia  necessary,  it  has  been 
stated  that  on  collateral  attack,  where 
theife  is  a  compliance  in  that  the  facts 
with  reference  to  the  interests  of  the  un- 
known claimants  appear,  the  mere  fail- 
ure to  follow  the  statutory  order  and 
method  of  statement  is  not  a  fatal  d«- 
feet.  if  a  defect  at  al!>" 

A  notice  of  a  sale  for  taxes  against 
'inVnowQ  owners,  required  to  be  given 
before  a  decree  of  sale  can  be  rendered, 
must  comply  with  the  statutory  pro- 
visions."* So  the  statutory  provisions 
authorizing  special  proceedings  again  a  I 
the  land  in  actions  to  foreclose  tax  liens 
where  the  owner  is  unknown  must  be 
strictly  followed.^^* 

In  several  actions  to  collect  delinquent 
taxes,  brought  by  the'  state,  one  affidavit 
that  the  owners  and  plaees  of  residence 
of  the  owners  are  unknown,  and  one  gen- 
eral order  of  service  of  summons,  may  be 
mdde  to  apply  to  the  several  cases,  in 
the  absence  of  a  statute  requiring  a 
special  order  upon  this  subject  in  each 
case."* 

The  failure  of  the  notice  in  a  tax  pro- 
ceeding to  state  the  amount  of  taxes  due 
the  county  and  state  separately,  as  re- 
quired by  statute,  does  not  deprive  the 


is  a  necessary  or  proper  party  to  «.o  action 
relating  to  real  property  in  thia  state." 
A  statutory  provision  that,  to  authorisiP 
service  by  publication,  it  shall  appear  by 
ulliilavit  that  a  cause  o/  action  exiata 
against  the  defendant  in  respect  to  wlioin 
Ibe  MTvice  ia  to  be  made  was  conatrued  in 
thia  case  aa  requiring  the  affidavit  for  serv- 
ice by  publication  to  atate  the  cause  of  ac- 

lUl.*iph  v.  Green  (1001)  62  Meb.  344,  80 
Am.  St.  Rep.  761,  86  N.  W.  1093.  It  Is  beld 
in  this  oaae  that  the  object  ot  the  action 
aufficiently  appears  from  a  statement  in 
the  affidavit  that  the  action  is  one  of  those 
named  in  the  atatnte  authorizing  construc- 
tive service  in  oertain  designated  procced- 
inga,  but  that  the  better  practice  ia  to  riet 
out  the  object  of  the  action  mwe  fully.  In 
this  case  the  allct;alion  that  the  action  was 
one  of  those  named  in  the  statute  autlioriz- 
ing  constructive  service  was  followed  by 
the  further  statement,  "and  is  an  action  re- 
lating to  real  property  in  said  state  in 
which  the  defendants  have  or  claimed  s 
lien  or  interest,  actual  or  contingent,  and 
the  release  demanded  consists  wholly  or  par- 
tially in  excluding  th?  defendants  from  any 
interealB  therein."  This  afHdavit  was  held 
Hufhcient,  especially  when  assailed  in  a  col- 
lateral  proceeding. 
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cmirt  of  JBriadietion  where  the  seven) 
sums  due  the  eounty  mnd  state  are  stated 
in  exhibits  attocfaed  to  the  petition,  and 
the  unknown  owners  are  deprived  of  no 
snbstantial  right  by  reason  of  the  omis- 


for  the  procedure 
in  actions  to  o<rileet  delinquent  taxes  to 

follow  Uie  Civil  Practice  Act,  in  matlets 
provided  for  by  the  taxing  statute,  whert 
the  Civil  Act  is  made  applicable  only 
so  far  M  is  not  inconsistent  with  tke 
taxing  statute."*  After  the  conrt  has 
once  obtained  jurisdiction  of  the  no- 
known  parties,  a  liberal  rule  as  to  eom- 
pliance  with  subsequent  statutory  pro- 
eednre  has  been  followed.  The  failure  of 
a  eourt  in  an  action  in  partition  to  ap- 
point a  disinterested  person  to  represent 
the  unknown  defendants  and  look  after 
their  interest  does  not  invalidate  the  sale 
of  the  land  where  the  statutes  expressly 
refer  the  matter  of  appointing  some  dis- 
interested person  to  the  discretion  of  the 
court. '^'  The  validity  of  the  sale  is  not 
affected  by  the  fact  that  the  court  did 
not  retain  a  sufficient  amount  of  the  fund 
to  satisfy  claims  of  unknown  parties  and 
invest  or  settle  it,  so  that  it  may  be 
forthcoming  when  called  for,  as  required 
by  alatutc-"*  One  who  was  sued  as  an 
unknown  party,  may,  however,  aiiitcar 
and  recover  judgments  against  each  of 
the  other  parties  to  the  extent  of  the 
amount  of  her  interest  which  had  been 
paid  them.***    A  decree  in  an  action  in 

"•Hambel  v.  Ijiwrv  (lOlfi)  264  Ho. 
168,  174  S.  W.  406  (the  holdings  on  thf 
xpcciflc  objoi^ions  raised  in  this  rase  art 
discussed  below). 

11*  Smith  v.  Cox  (1806)  116  Ala.  603.  2i 
So.  78. 

lt>  Miller  V.  Boardman  (1913)  S3  Hd». 
321,  140  N.  W.  2T3. 

lis  Mobs  v.  Mayo  11663)  23  CaL  421 
(sued   by   fictitious   name)- 

ii'Young  V.  Jackson  (1908}  60  Tex. 
Civ.  App.  351.  110  8.  W.  74. 

»»  Moss  V.  Mayo  (CaL)  supra  (collateral 


nsi^wrence  v.  Hardy  (1800)  151  B.  C. 
123,  134  Am.   St.  Rep.   876,  65   N.  E.  7«6. 

In  Bymea  v.  Sampson  (1889)  74  Tex. 
81,  11  S-  W.  1073,  the  failure  to  apiiwnt 
an  attorney  to  defendant  on  behalf  of  one 
unknown  heir  is  held  to  be  an  irregularity 
under  a  statute  requiring  such  appointment, 
but  whether  this  would  iiavB  been  suiHcisnt 
to  act  aside  the  judgment  ia  not  clear,  ss 
there  were  other  grounds  upon  which  llie 
judgment  in  the  action  against  unknovn 
heirs  was  set  aside. 

iMlawrenre  v.  Hardy  (1900)  151  H.  C. 
123,  134  Am.  SL  Rep.  976,  66  a  E.  766. 
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partition  ia  not  void,  altfaoagh  that  pFO- 
riaioD  of  the  statute  wbiub  make  it  the 
si>ecial  duty  o£  the  court  io  ail  eucrh  cases 
to  see  that  ite  decree  protects  the  rights 
of  the  unknomi  parties  thereto  has  not 
been  complied  with.^^ 

As  to  the  necessity  of  proof  in  sn  ac- 
tion a^inat  ottknovo  heirs  that  there 
are  heirs,  or  that  the  ancestor  ia  dead, 
see  not«s  1  et  seq.,  supra. 

b.  Shotetttff  that  paiWaa  are  wntcnoim. 

1.  In  general. 

As  shown  above,  the  ver;  basis  of  pro- 
ceedinfra  such  as  are  under  diaeuBsion 
herein  is  that  the  parties  or  their  names 


are  unknown.  A  showing  that  the  names 
of  the  psrsona  Bought  to  be  made  parties, 
or  in  some  cases  that  the  persons  them' 
selves,  are  unknown,  is  a  very  general 
requirement  of  the  statutes  autboriiing 
proeednre  against  unknown  parties.^ 
This  ia  sometimes  required  to  appear 
from  the  petition  or  complaint;  nnder 
su«h  a  statute  it  is  not  sufficient  that  it 
appear  in  a  separate  affidavit"*  Otlier 
statntea  require  this  showing  to  be  made 
by  affidavit.  It  has  been  held  generally 
that  a  strict  compliance  with  this  stat- 
utory requirement  is  necessary."*  The 
absence  of  all  allegntions  as  to  the  un- 
known heirs  is  fatal  to  the  jurisdiction 
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in  Pool  V.  I^rnon  (1894) 
App,  — ,  28  8.  W.  363.  The  court  hers 
aiai«B  that  it  was  eTidently  not  the  purpose 
oi'  ihi?  lexixlalura  to  make  the  court's  jur- 
I'tdiotion  depend  upua  compliance  witb  this 
provieicn  of  the  statute;  it  directs  »oma- 
tliiii:;  to  be  done  after  juriBdiction  has  been 
arc|ttiml,  and  not  as  &  prerequisite  to  the 
exercise  of  jurtadiction. 

IS  ]t  baa  been  stated  upon  a  bill  in  chnn- 
<^ry  tu  spt  aside  a  judgment  in  an  action 
■;:ainst  unknown  parties  that  "to  give  the 
TOurt  jurisdiction  over  the  person  of  un- 
known parties,  all,  as  we  think,  that  is  nec- 
essary, ia,  it  shall  be  made  to  appear  there 
are  unknown  parties,  and  tfae  notii^e  re- 
quired by  the  statute  shall  be  published  as 
to  them."  Thornton  v.  Houtze  [1878}  91 
IlL  1Q». 

The  faeirt  of  a  defendant  in  an  action  for 
dnraages,  who  died  while  the  action  was 
pending,  cannot  be  made  parties  to  the  pro- 
ceeding aa  unknown  heirs  under  a  statute 
authorizing  suit  by  publication  against  heirs 
when  any  property  may  have  been  granted 
or  nisy  have  accrued  to  the  heirs  of  a  de- 
cedent and  the  names  of  such  heirs  are  un- 
known, without  showing  that  an  estate  de- 
manded from  the  decedent  to  his  heirs,  or 
even  that  he  left  heirs  or  other  representa- 
tives to  inherit  his  property.  Love  v.  Hen- 
derson (1876)  42  Tex  620. 

In  some  jurisdictions  In  proceedings  to 
fore<"loBe  tax  liens  where  the  ownei  of  the 
land  is  unknown,  the  action  mav  be  brought 
a^inst  the  land  itself.  In  order  to  confer 
jurisdiction  upon  the  court  to  proceed  in 
rem  against  the  land  it  must  be  made  to 
appt«r  that  the  owner  is  unknown.  A  mere 
naming  of  a  defendant  as  "the  Unknown 
owner  of  said  land"  in  the  title  to  the  ac- 
tion does  not  amount  to  an  allegation  of 
want  of  knowledge  of  the  owner's  identity, 
Uhcre  there  is  no  further  allegation,  the 
roort  is  without  jurisdiction  to  proceed. 
Miller  V.  Boardman  (1913)  93  Heb.  321, 
140  M.  W.  273.  Facts  Were  pleaded  in  this 
nae  which  showed  that  tlie  attorney  for 
the  plaintiff  had  knowledge  of  the  identity 
of  the  owner  of  the  land. 

In  Pierpont  v.  Pierpont  (18S7)  19  Tex. 
227,  the  court  was  of  the  opinion  that  an 
allegation  in  the  affidavit  for  publication  of 
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citation  that  the  reaidence  of  the  defend- 
ant was  "knowD  to  the  affiant"  (instead  of 
unknown),  "and  that  in  consequence  person- 
al service  cannot  be  had  on  nim,"  was  an 
evident  mistake  and  immaterial,  but  the! 
judgment  was  Teversed  on  anotlier  ground. 

When  an  affidavit  of  this  fact  may  faa 
made  is  a  question  upon  which  there  is  lit- 
tle or  no  judicial  authority.  An  affidavit 
to  obtain  service  by  publication,  in  which 
the  defendants  were  alleged  to  be  nnknown, 
made  two  days  before  the  petition  and  affi- 
davit were  filrf,  is  suffleient.  Leigh  v. 
Green  (1901)  08  Heb.  344,  89  Am.  St.  Bep. 
761,  60  S.  W.  1093.  The  court  in  this  case 
lays  down  the  seneral  rule  that  wbeai  the 
petition  is  Bled  within  such  time  after 
making  the  aBldavit  that  no  preaumptian 
J  can  fairly  arise  that  the  state  of  facta  has 
'  changed  in  the  intarval,  it  ia  intScient.  But 
the  attention  of  the  court  was  directed  more 
to  proof  of  the  facts  necessary  to  obtain 
service  by  publication  than  to  the  fact  as 
to  the  party  beinff  unknown.  An  affidavit 
tor  service  by  pntilication,  made  on  the  day 
preceding  that  on  which  the  petition  and 
affidavit  were  filed,  was  held  sufficient  in 
Armstrong  v.  Hlddlestadt  (1888)  22  Heb. 
711,  36  N.  W.  151.  The  court  states  that, 
in  sustaining  the  affldavit,  it  does  not  wish 
to  go  bey<m(i  the  facts  in  the  case  and  hold 
that  an  affidavit  made  several  days  before 
the  commencement  of  an  action  would  be 
sirstalned.  It  teems,  howeirar,  that  tha 
showing  that  the  partiea  sued  as  unknown 
are  unknown  must  be  made  at  the  time  of 
filing  the  petition;  as  in  the  fwregoiog  cases 
relating  to  obtaining  service  by  publication. 

As  to  effect  of  omission  of  statement  that 
owner  is  uuknown  ia  proceedings  in  ram  to 
enforce  tas,  see  Gwin  v,  Froese,  36  L.R.A. 
(N.S.)   1000,  and  note  appended  thereto. 

iMMcMahan  v.  Smith  (1»01|  60  Art 
681,  06  8.  W.  459.  The  allegations  in  tlie 
affidavit  filed  in  the  case  were  held  insuffi- 
cient, however,  to  authorize  the  publieatioa, 
assuming  that  such  alle<^tioni  might  there 
be  made.     (Direct  attack  upon  proseeding.) 

iMAIlen  v.  Smith  (IBOG)  26  Azk.  405; 
Kireher  v.  M.  Keating  &  Sons  Co.  (1008) 
146  IlL  App.  1  (writ  of  eimr  in  an  aoHoa 
against  unknown  parties). 
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of  th«  court  under  h  statute  providing 
for  proceedings  against  the  heira  of  any 
decedent  the  names  of  whom  are  un- 
known,  without  naming  them,  and  cm- 
powering  the  court  to  make  such  order 
in  relation  to  notice  as  may  be  deemed 
proper  where  the  eomplainant  annexes  to 
his  bill  ftn  afQdavit  of  hie  want  of  knowl- 
edge of  the  residence  of  SD«h  heirs. '^ 
Some  statutes  permit  this  showing  to  be 
made  either  nnder  oath  in  the  bill  or 
by  separate  affidavit."*  However  re- 
quired, the  ehowing  must  be  made.  The 
affidavit  required  by  statute  is  a  condi- 
tion precedent  by  the  court's  power  to 
inquire  into  the  merits  of  the  action.*" 
The  form  and  contents  of'  the  petition 
or  complaint  as  well  as  the  form  and  con- 
tents of  the  required  affidavit  will  be  dis- 
cussed in  detail  in  subsequent  para- 
graphs. 

Where  a  bill  is  filed  by  more  than  one 
plaintiff,  those  made  parties  as  unknown 
must  be  unknown  to  each  and  every  one 
of  the  plaintiffs."*    Whether  each  plain- 

i«In  Allen  v.  Smith  (Ark.)  Bupra,  the 
Htatute  involved  provided  that  "in  cases 
where  it  may  be  necessary  to  make  the  heira 
of  any  decedent  defendant  and  the  names 
of  all  or  part  of  them  are  iinkoown,  and 
the  complainant  annciee  to  bia  bill  an  affi- 
davit of  his  want  of  knowledge  of  the  resi- 
dence of  such  heira,  prooeedinga  may  be  had 
againat  them  without  naming  them."  The 
court  states  that  publication  was  had  in 
this  case  againat  the  unknown  heira,  but 
there  ia  no  proof  that  the  heira  were  un' 
known,  nor  does  it  appear  from  the  record 
that  tile  court  was  informed  in  any  manner 
as  to  coioplainant's  want  of  knowledge  of 
their  residence  or  that  ihey  were  nonreai- 
denta  Aa  to  just  what  proof  is  required 
that  the  lieirs  were  unknown  is  not  cl&irly 
stated  by  the  court.  The  partiea  to  this 
case  who  were  sought  to  be  made  parties 
by  deaignating  them  aa  unknown  heira  were 
infants,  and  it  ia  stated  that  where  the 
rights  or  interests  of  thisclasa  of  persona 
ere  involved,  every  step  in  the  proceedings 
against  tham  will  be  scrutiniEcd.  This  ease 
was  heard  upon  appeal  from  the  denial  of 
a  motion  to  set  aside  the  decree  in  the  ac- 
tion against  unknown   parties. 

iMln  Bteidorn  V.  Pilot  Mountain  Conl 
A  Min.  Cki.  (1890)  8»  Tenn.  116,  15  S.  W. 
TST,  the  showing  waa  required  under  the 
Tennesaee  atatiite  aa  a  condition  precedent 
to  obtaining  service  by  publicatioa  upon  the 
unknown  heirs;  there  being  no  showing  un- 
der oath  that  the  heirs  were  unknown  snd 
could  not  be  ascertained  by  diligent  inquiry, 
the  court  WBB  held  to  have  no  jurisdiction 
to  render  judgment  against  them. 

The  failure  to  state  in  the  bill  or  by  aep- 
atate  afUdavit  that  the  OMnes  and  reaidenees 
of  til*  partiea  oould  not  be  ascertained  (m 
.diligent  inquiry  is  fata)  to  tihe  proceed- 
.«ing.     Ferriss  v.  Lewis   (1S76)   2  Tenn.  Cb. 
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tiff  must  make  affidavit  to  this  fact  is 
a  question  upon  which  the  courts  are  not 
agreed.  It  has  been  held  that  in  an  ac- 
tion to  vacate  a  judgment  that  in  an  ac- 
tion by  two  plaintiffs,  an  affidavit  of  one 
of  the  plaintiffs  that  the  names  and 
whereabouts  of  the  unknown  parties 
were  unknown  to  the  plaintiffs  is  suf- 
fieient."*  It  is  sometimes  held  where  the 
affidavit  is  made  by  one  plaintiff  and 
does  not  allege  that  the  partiea  are  un- 
known to  all  the  plaintiffs  that  such  an 
affidavit  is  insufficient,  without  deciding 
I  whether  it  would  be  suffleient  if  it  had 
alleged  that  the  parties  were  unknown 
to  all  of  the  plaintiffs.^  Other  eases 
hold  that  where  a  bill  against  unknown 
heirs  is  Sled -by  more  than  one  complain- 
ant, each  complainant  must  make  af- 
fidavit that  aueh  heirs  are  unknown,  un- 
der a  statute  requiring  the  "complaining 
party"  to  make  such  affidavit."'  This 
has  been  held  also  under  a  statute  author- 
izing publication  where  parties  are  un- 

291.  The  statute  was  eimilar  to  tbat  in- 
volved in  the  Bleidorn  Case. 

l»TStoneman  v.  Bilby  (1906)  43  Tex.  Civ. 
S,  W.  ,-" 


^% 


Hted  i: 


i  129  « 


»M  StuU  V.  Maailunka  (1905)  74  Net.  309, 
10*  N.  W.  188,  108  N.  W.  168.  The  sUt- 
ute  required  it  to  appear  "by  the  aflidavit 
of  the  plaintilT'  that  the  names  of  the  heirs 
or  devisees  arc  uuknown. 

IMKane  v.  Ro>:k  Eiver  Conal  Co.  (1862) 
15  Wis.  179,  under  a  statute  authorizing 
publication  where  parties  are  unknown  and 
that  fact  is  made  to  appear  by  affidavit. 
The  court  states  that  this  statute  docs  not 
expressly  say  to  whom  these  owners  niu?.! 
be  "unknown,"  but  it  obviously  intended 
tliat  they  muat  be  unknown  to  the  plaintiff 
in  the  suit,  aa  nobody  dse'a  kuuwled<;e  or 
want  of  knowledge  on  the  subject  would  lie 
material.  As  to  tlie  suHiciencji  of  an  ajl- 
davit  of  one  piaintiS  that  tJie  parties  wer? 
unknown  to  him,  the  court  states  that  the 
statute  never  intended  to  allow  any  party 
to  be  proceeded  againat  as  an  unknown  own- 
or  who  might  have  been  a  known  owner  to 
some  of  the  plaintiffs  in  the  suit.  The 
court  does  not  hold  that  each  one  of  thu  ciun- 
plainauts  must  make  uJll davit  tliat  the 
partiKH  arc  unknown,  but  states  that  prob- 
ably one  of  the  couiplainants  could  not 
swear  to  the  knowledge  of  hia  coplaintiffs 
on  the  subject. 

Ui.letTrev  v.  Hand  (1838)  7  Dana  (Ey.l 
89.  The  character  of  the  action  in  thia 
case  does  not  appear.  It  seems  that  the 
decree  was  being  attacked  directly,  and  not 
collaterally,  in  the  action.  A  similar  deci- 
sion appears  in  Tbcuston  v.  Mas  terpen 
(18.19)  B  Dana  (Ey.)  228.  And  see  Hyvea 
V.  CHdham  and  Benningfield  v.  Keed,  infra, 
note  ZOO. 
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knomL  aod  tixa.t  fact  la  mada  to  ap- 
pear by  affidavit,'*' 

An  affidavit  upon  the  affiant's  kllo^vl- 
cdge  and  belief  has  generally  been  held 
Eoffiraent.'*'  An  affidavit  far  natiee  by 
{)ublicatios  in  an  aution  by  the  state  to 
foredose  a  tax  lita  made  by  the  attorney 
for  the  county  is  sufficient  when  made  to 
the  best  of  his  knowledge  and  belief.*** 

It  has  been  held  that  an  affidavit  for 
service  by  publication  upon  the  unknown 
owner  of  land  in  a  tax  foreclosure  pro- 
ceeding which  contains  a  direct  and 
positive  statement  that  the  owner  is  un- 
known is  not  an  affidavit  upon  informa- 
tion and  belief,  which  ia  insufficient,  al- 
though the  affiant  adds  the  further  state- 
ment, "all  of  which  I  verily  believe  to  be 
tme."  "•  But  the  conrt  "•  further  holds 
that  an  affidavit  in  such  a  case  upon  in- 
formation and  belief  ia  sufficient.  It  ia 
slated  that,  in  the  very  nature  of  things, 
the  affiant  cannot  have  positive  knowl- 
edge, at  leaat  of  the  fact  the  affidavit 
mnat  show,  that  service  eaonot  be  had 
upon  the  defendant  iu  the  state. 

An  affidavit  which  declares  that  the 
parties  are  unknown  to  the  afllant  ia  suf- 
ficient. It  is  not  necessary,  that  the  af- 
fidavit state  generally  that  the  parties 
are  unknown,'*' 

It  has  been  held  that  an  affidavit  for 


serviee  by  poblieation  of  notice  ia  an 
actios  to  remove  a  cloud  from  title  need 
not  show  what  or  that  any  diligence  was 
used  to  ascertain  the  names  and  resi- 
denoea  of  unknown  claimants.^  But 
where  the  statute  requires  sueh  a  show- 
ing, a  different  mle  has  been  applied.*** 
Thus,  upon  appeal  it  has  been  held  that 
the  failure  to  comply  with  a  statutory 
requirement  that  there  diall  be  a  state- 
ment "that  diligeat  esertioaa  have  been 
made  without  suocess  to  ascertain"  the 
names  of  unknown  parties  renders  the 
affidavit  insufficient,'  although  it  states 
that  the  parties  are  unknown.'**  Some 
courts  are  of  the  opinion  that  while  the 
absenoe  of  the  affidavit  that  the  parties 
arc  unknown  renders  the  decree  .voidable, 
subject  to  be  reversed,"'  such  absence 
does  not  render  the  decree  void  and  sub- 
ject to  being  set  aaide  upon  collateral 
attaiA.>** 

Under  some  statutes  an  affidavit  of  the 
complainant's  lack  of  knowledge  of  the 
residence  of  unknown  heirs  defendants  is 
all  that  is  required.  The  absence  of  such 
an  affidavit  ia  fatal  to  the  jurisdic- 
tion.'** 
TaXTt  and  eontenta  of  patltlon. 

It  is  not  a  sufficient  compliance  with 
a  statute  requiring  it  to  be  alleged  in 


uaHeoklera  v.  Blake  (1866)  19  Wis. 
307-  AffidavU  ia  an  action  by  seven  pBr- 
sons  inust  be  made  by  lUl  of  them. 

US6ee  cases  cited  in  notos  134  et  >eq. 
Mid  bIbo  167  et  eaq. 

U4Youag  v.  Jackson  (IBOSI  60  Tex.  dr. 
App.  351, 110  B.  W.  74. 

usLoig),  V.  Green  (1902)  64  Neb.  538, 
101  Am.  St.  Rep,  698,  90  N.  W.  2S6. 

us  Leigh  V.  Greea  (1902)  64  Heb.  &S3,  90 
K.  W.  £55,  affirming  on  reargniaent  {1901) 
62  Heb.  S44,  69  Ata.  St-  Be^  Tfil,  S6  N.  W. 
1093. 

U7  FayetU  l*nd  Co.  v.  Louisville  &  N.  R. 
Co.  (1896)  93  Va.  274,  24  B.  E.  1016.  The 
ilatute  in  this  case  previded  that  "where 
the  bill  states  that  thwe  are  or  may  be  p»- 
Bons  interested  in  the  subject  to  be  divided 
or  disposed  of  whose  names  are  uaJmown, 
and  nuikee  sueh  peraona  defendants  by  the 
general  description  of  parties  unknown,  on 
&flidaTit  of  the  fai^  that  the  eaid  parties 
are  unknown,  en  order  of  publicatiOB  may 
W  entered  against  such  unknown  parties." 
This  question  arose  upon  a  direct  attack  in 
the  attiOQ  egfunst  unknown  particB. 

m  Sloan  V.  Thompson  11SS3)  4  Tex.  Oiv. 
Ai>p.  41B,  23  S,  W.  613.  It  does  not  appear, 
however,  ia  this  case,  that  the  statute  re- 
(luirrd  the  plaintiff  to  exereiae  diligence  to 
•Ictfrmine  the  names  of  the  unknown  de- 
fendants. Apparently  it  did  not;  at  any 
rate  the  eourt  states  that  the  aflidavit, 
nhich  did  not  ehow  that  any  diligence  was 
exereised,  was  in  the  terma  ef  the  statutei 

1-R.A.1918F. 


A  statute  cited  in  a  subsequent  case  (Stone- 
man  V.  Dilby  (1006)  43  Tez.  Civ.  App.  298, 
06  8.  W.  62)  required  a  statement  that  the 
pereone  could  not  be  ascertained  upon  in- 

Bnt  see  text  to  notes  27  et  seq.,  as  to  the 
neeeesity  of  exercieing  diligence. 

l*S  A  petition  in  an  application  to  the 
probate  court,  made  by  an  admin istra tor. 
for  SB  order  to  sell  real  estate,  which  made 
a  strong  showing  of  diligence  on  the  part 
of  the  administrator  to  ascertain  the  names 
and  residenoes  of  the  numerous  heirs  at  law, 
and  whioh  contained  the  allegation  that  the 
children  of  a  deceased  beir  were  nnknown 
to  the  petitioner,  bnt  were  eunioeed  to  re- 
side near  a  certain  place,  and  which  con- 
tained an  allegation  in  an  amendment  that 
the  statement  as  to  the  distributees  of  the 
estate,  desciribed  in  the  petitiun  as  the  chil- 
dren of  the.  deceased  heir,  whose  names  and 
raidences  and  ages  were  unknown,  "is  a 
full  statement  of  all  the  knowledge  peti- 
tioner has  of  such  persons  or  baa  been  able 
to  aaoertain,"  ie  stated  not  to  be  enongb 
to  bring  >n  these  unknown  heirs  if  the  suit 
had  been  in  tbe  cbiincerv  court.  Binifham 
V.  Jones  (1S87)  84  Ala.  202.  4  So.  40f».' 

UBKirkland  v.  Texas  Exp.  Co.  (1879) 
57  Visa  316. 

M'TSvis  V.  Richardson  (1826)  T  1.  B. 
Moo.  (Ey.)  654. 

i4*Bee  cnaes  cited  in  note  209,  infra. 
:      '4*  See   Allen   v.   Smith    (1869)    26   Atk. 


.1.)' 
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the  eoinplaiat  that  the  names  of  heirs 
of  a  person  are  unknown,  to  make  the 
all^ation  in. the  atjle  or  caption  of  the 
comptaint,  since  it  is  intended  that  the 
all^ation  shall  be  made  and  verified 
l>y  uiUdavita  as  other  atlegationa  of  the 
complaint  are  verified.'** 

It  has  been  held  that  an  allagMtion  that 
the  heirs  of  A  were  B  and  C,  both  of 
whom  were  reported  dead,  and  that  any 
and  all  descendants  of  B  and  C  were  nn- 
known,  did  not  authorize  a  warning  or- 
der against  the  unknown  heirs  of  A.'** 

Where  the  statute  requires  it  to  ap- 
pear that  the  names  of  those  sought  to 


he  madk  parties  are  unknown,  an  allega- 
tion that  the  parties  themselves  are  un- 
known has  been  stated  to  be  insuf- 
floient.'** 

Speeifie  examples  of  allegations  held 
insufficient,'*''  as  welt  as  those  held  suf- 
ficient, are  given  in  the  footnote.'" 
Form  Bad  «ont«ata  of  aitdaTlt. 

The  necessary  showing  as  to  unknown 
parties  is  made  in  many  cases  in  an  af- 
fidavit. In  the  footnotes  are  shown  af- 
fidavits which  have  been  held  auffl- 
oient  •*•  as  well  as  others  that  have 
been  held  insufficient.^*' 

The  showing  that  the  parties  are  on- 


i«  MoMahan  v.  Smith  (1901)  60  Ark.  691, 
66  S.  W.  459  (direet  attack  upon  proceed- 
ing). See"  Miller  v.  Boardman  (11)13)  03 
Nek.  321,  140  N.  W.  2T3,  supra,  note  122. 

l*»McMahan  v.  Smith   (Ark.)   supra. 

weOpinion  of  Rlddick  and  Hvigdes,  JJ.. 
in  McMahan  v.  Smith  (Aik.)  supra.  Con- 
tra, Battle,  J. 

MTMcMaban  v.  Smith  (Ark.)  tupra.  An 
allegatiou  that  the  plaintifT  complains 
against  "the  unknown  heirg  of  A,  deceaBed," 
and  that  he  has  the  right  to  have  the  equity 
of  redemption  of  the  unknown  heirs  of  A 
forecloBsd,  is  not  an  allegation  that  the 
names  of  the  heirs  are  unknown  to  him. 

A  mere  naming  in  the  title  to  a  auit  to 
foreclose  a  tax  lien  of  a  defendant  as  ''the 
unknown  owner  of  said  land"  was  in  an  ac- 
tion to  cancel  a  deed  issued  in  the  tax  pro- 
ceeding, held  not  to  amount  to  an  allega- 
tion of  want  of  knowledge  on  the  part  of 
the  plMutiS  as  to  who  the  owner  may  be. 
Miller  V.  Boardman  (1913)  03  Neb.  321,  140 
N.  W.  273. 

141  An  allegation  in  a  petition  in  parti- 
tion hy  a  wife  against  a  brother  of  her  de- 
cea3(^  husband  and  the  unknown  heirs  of 
the  decKflaed  husband,  that  the  petitioner 
hae  heard  that  there  are  descendants  of  de- 
ceased brothers  and  sisters  of  the  said  hus- 
band, but  the  names  of  any  euch  de- 
ecendanta  or  their  or  any  of  their  places  of 
residence  are  and  is  unknown  to  the  peti- 
tioner, was  held  a  sufficient  compliance  with 
a  statutory  provision  that  in  case  one  or 
more  of  the  parties  to  an  action  shall  be 
unknown,  so  that  they  cannot  be  named,  the 
same  shall  be  so  stated  in  the  petition. 
Thornton  v.  Uoutze  (1878)  91  UL  IBS  (bill 
in  chancery  to  set  aside  judgment  in  action 
against  unknown  parties). 

It  is  stated  in  Butler  v.  Copp  (1903)  G 
Neb.  (Unof.)  161,  97  N.  W.  634,  where  the 
owner  of  land  is  not  known  to  the  holder 
of  a  tax  certificate,  and  cannot  be  found  up- 
on reasonable  inquiry,  the  land  may  be 
made  a  party  to  an  action  to  foreclose  the 
tax  lien,  and  in  such  a  ease  the  usual  alle- 
gations in  the  petition  and  in  the  affidavit 
for  service  by  publication,  and  in  addition 
thereto  a  statement  that  the  owner  is  un- 
known, are  sulEcient  to  resist  a  collateral 

14*  Under   a  statutory  provision   that   ia 
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suits  to  obtain  title  to  land,  if  there  be  any 
persons  interested  in  the  same  whose  names 
are  unknown,  it  shall  be  lawful  to  make 
such  persona  parties  to  such  suita  or  pro- 
cepdings  by  the  name  or  description  of  per- 
sons unknown,  or  unknown  heirs  or  devisees 
of  any  deceased  person,  hut  requiring  an 
aflidavit  to  Im  lilea  by  the  party  desiring  to 
make  any  unknown  person  a  party,  stat- 
ing that  the  names  of  such  persons  are  un- 
known, an  affidavit  tiiat  tbe  "said  defemd- 
ants,  heirs  of  .  .  .  deceased  .  .  .  are 
interested  in  this  suit,  and  that  the  names 
of  such  .  ,  .  heirs  of  said  .  .  ■  are 
unknown  to  affiant,  is  sufSeient."  Pile  v. 
McBrataey  (1863)  15  IlL  S14  (eoUateral  at- 
tack). 

iHThe    statute    involved    in   Kircher    v. 


in  the  case,  after  other  statamaata  not  ma- 
terial in  this  connection,  stated:  "Affiant 
further  says  that  on  due  inquiry  the  name 
or  names  of  said  persons  cannot  be  found, 
and  on  due  inquiry  the  place  or  places  of 
residence  of  said  persons  cannot  be  ascer- 
tained." In  denying  the  enfficiency  of  this 
affidavit,  the  oourt  states  that  the  affidavit 
"does  not  comply  with  the  provisions  of  tlie 
statute.  Instead  of  saying  that  tbe  defend- 
ants eannot  be  found,  the  afHdavit  atatea 
that  the  name  or  names  of  said  persons 
cannot  be  found.  Instead  of  saying  that 
the  place  of  residence  of  the  defendants  is 
not  known,  and  that  upon  'diligent  inquiry 
"as  required  by  the  statute,"  their  places 
of  residence  cannot  be  ascertained,'  the  affi- 
davit states  that  on  'due  inquiry'  the  place 
or  places  of  residence  of  said  persons  cannot 
be  ascertained," 

A  paper  entitled  with  the  name  of  the 
state  and  county,  and  reciting  that  "thia 
day  personally  came  and  appeared  before 
A.  J,  E.,  clerk  of  the  district  court  of  said 
county,  and  says  the  names  of  the  heirs  of 
J.  W.,  deceased,  are  unknown  to  afHant," 
signed  by  A.  J.  E.  and  at  the  lower  left- 
hand  comer  thereof  by  "J.  R.  E.,  IX  C.  HcL. 
Co.,  T.,"  is  inaufftcteot  as  an  affidavit.  Har- 
dy V.  Beaty  (1B92)  B4  Tex.  662,  81  Am.  St 
Hep.  80,  19  S.  W.  77«. 

A  judgment  in  an  action  to  foreclose  a 
fax  lien  was  sustained  as  against  a  collat- 
eral attack  In  Butler  v.  Copp  (Nebt)   nipra. 
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known  is  made  under  some  atatutes  in 
tbe  afBdavit  for  serriee  by  piiklioation, 
but  some  stntntes  require  a  sepsrale  af- 
fidavit that  the  parties  are  anknonii,  or, 
according  to  other  statatee,  thnt  the 
names  of  tbe  parties  are  unknown.*" 
It  has  been  held  irhere  the  eourt  fllea 
were  missiBg:,  but  where  the  decree  re- 
tites  that  the  unknown  peraona  were  duly 
summoned,  that  it  will  be  presomed  the 
neeessary  affidavit  iras  filed.*** 

2.  Who  twm  moJee. 
It  is  tfae  theory  of  Boma  eowrts  that 
the  oath  that  tbe  parties  are  unknown 
mnat  be  made  by  the  p«rty  flling  the 
bill;  it  eannot  be  made  by  an  attorney.*** 
At  least  an  atfidavit  by  an  attorney  that 
the  psrtiea  are  unknown  to  him  is  an  in- 
sufficient eomplianee  with  a  statute  re- 
quiring tJiat   the  parties   be   anksDwn 


"to  the  plaintiff."  ***  In  an  action  by  a 
corporation,  pablie  or  private,  the  affida- 
vit may  be  made  by  an  agent  or  attor- 
ney.'** Thus  in  an  action  by  the  county 
to  foreclose  a  tax  lien  against  the  un- 
known heirs  of  a  deceased  person,  the 
county  attorney  may  make  the  affidavit 
to  obtain  service  by  publication  under  a 
statute  requiring  certain  facts  to  "ap- 
pear by  the  affidavit  of  the  plaintiff."  "* 
Where  the  affidavit  to  obtiun  an  order 
for  Berrioe  by  publication  in  an  action 
by  a  company  against  nuknown  heirs  is 
made  by  an  agent,  the  recital  of  the  fact 
of  tbe  affiant's  agency  in  tbe  affidavit 
is  sufficient  to  show  his  authority.^"  It 
will  be  presumed  in  such  an  affidavit 
in  which  the  all^atious  are  direct  and 
positive  and  the  affiant  swears  positively, 
and  not  upon  information  and  belief, 
1  that  the  facta  deposed  to  were  within 


where  there  was  an  allegation  in  the  peti- 
tion and  in  the  affidavit  for  aervicc  by  pub- 
lication that  the  owner  of  the  land  was  un- 
known. 

lai  Wenner  f.  Thornton  (1881)  BB  UL  1&6 
I  bill  in  ehancery  to  aet  aside  decree  in  ac- 
tion against  unknown  parties);  Dreed  v. 
Baird  (1S07]  139  IIL  App.  15. 

lu  Wenner  v.  Thornton  (IU.1  supra. 

iMTavlor  v.  Watkina  (1«44)  4  B.  Mon. 
(Ky.)  5^1,  holding  affidavit  of  attorney  in- 
iufficient. 

In  Uoran  v.  Cktlett  <1»13)  S3  Heb.  US, 
13»  N.  W.  1041,  it  i*  stated  that  the  plain- 
tiff mi^ht  know  the  facts  sa  to  resid^nee 

e  very  matters, 
thoB   secnre  an  undue  advantagi 
Jefcndant.     This  decision  is  approved  ii 


■  IfW 

«ion  of  the  game  conrt,  made  a  year  previ- 
ously, in  Page  v.  Breese  (1912)  92  ITeb.  !41, 
138  N.  W.  138,  where,  in  an  action  by  the 
county  againat  the  unknown  heirs  of  a  de- 
cedent to  foreclose  a  tax  lien,  thtt  court 
Elates  that  a  substantial  compliance  with 
the  terms  of  the  statute  with  reference  to 
Mrvice  by  publication  is  snlllcient.  The  ac- 
tion in  Uoran  \.  Catlett  was  by  n.n  Indirid- 
ua]  to  foreclose  a  tax  lien. 

At  least,  in  an  action  in  specific  perform- 
ance to  compel  a  purchaser  to  accept  a  ti- 
tle depending  upon  proceedings  against  un- 
known heirs,  an  affidavit  by  an  attorney 
that  he  veriiy  believed  that  the  names  of 
these  heirs  were  unknown  to  his  Client  is  in- 
sufficient, BO  that  the  title  is  in  such  doubt 
that  the  defendant  will  not  be  compelled  to 
accept.  Te»i8  v.  Richardson  (1828)  T  T.  B. 
lion.  (Ky.)  654. 

iMPiser  v.  Lockwood  (1883)  30  Hun, 
(H.  T.)  9.  It  is  stated  on  collateral  at- 
tack that  if  the  attorney  might  have  made 
the  affidavit,  it  would  have  been  incumbent 
upon  him  to  state  some  reasons  why  dili- 
gence bad  not  been  used  by  the  plaintiff, 
and  to  state  also,  inasmudt  as  he  acted  en' 
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tirely    upon    information    of    others,    from 
whom  he  received  such  information. 

iM  Fayette  Land  Co.  v.  Louisville  ft  N.  Jl. 
Co.  (1896)  93  Va.  X74,  £4  8.  ».  1016.  In 
this  oase  the  action  was  brought  by  a  non- 
resident corporation.  It  is  stated  that  the 
affidavit  of  the  local  attorney  of  the  corpora- 
tion would  aeem  to  be  more  persuiisive  as 
to  the  facts  stated,  that  there  are  parties 
interested  who  are  unknown,  than  a  like 
affidavit  made  by  some  officer  of  the  plain- 
tiff's corporation,  residing.  It  may  b«,  and 
as  in  tills  case  was  a  fact,  at  a  place  remote 
from  the  locality  in  which  the  transactions 
which  are  eet  out  in  the  bill  occurred,  and 
from  the  land,  liens  upon  which  were  to  be 
Investigated  and  adjudicated.  The  question 
Broke   in  the   action  against  the  unknown 

Brickell  v.  Psrrell  (1897)  8E  PeJ.  220, 
The  objcf^ion  was  that  the  affidavit  \ra» 
made  by  the  attorney  in  charge  of  the  suit 
to  collect  tales,  and  not  by  the  collector  him- 
self. The  affidavit  stated  that  the  naiues 
and  places  of  residence  of  the  heirs  of  the 
record  owner  were  "unknown  to  ths  plain- 
tiff." It  is  stated  that  the  state  was  the 
beneflcial  party  plaintiff,  and  in  its  corpo- 
rate capacity  it  was  unable  to  make  an  affi- 
davit, and  therefore  the  provisions  of  the 
statute  requiring  the  affidavit  to  be  made 
by  the  plaintiff  could  not  be  literally  com- 
plied with.  The  statute  naking  provision 
for  an  attorney  to  prosecute  suit  for  delin- 
quent taxes  is  referred  to  and  it  is  stated 
that  this  attorney  is  the  state's  agent  and 
the  proper  person  to  make  the  affidavit,  as 
he  is  the  one  who  must  of  necessity  make 
or  be  entirely  familiar  with  the  investiga- 
tion concerning  the  title  lo  the  land  and  the 
loterests  of  the  parties  therein. 

168  Page  V.  Breese  (Neb.)  supra.  The 
conrt  in  Moran  v.  Catlett  (Neb.)  supra, 
makes  no  reference  to  this  case.  See  Bridf- 
ell  v.Farrell  (Fed.)  supra. 

inBirmingfamm  Kealty  Co.  v.  Barron 
(1907)  150  Ala.  232,  43  So.  846  (bill  of  re- 
view at  action  againat  unknown  parties). 
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the  afflaat'a  knowledge,'**  An  allega- 
tion that  the  namca  of  the  beiFS  and  next 
of  kin  of  a  deceaaed  person  are  unknown 
to  the  complainant  (the  company)  does 
not  make  it  appear  that  the  affidavit 
is  not  upon  afSant'a  knowledge."** 

c.  ShouHnti  of  intereM  ot  uiifctivu-n  yar~ 
Hea. 
It  has  been  held  generally,  withont 
relying  upon  the  proTisiona  of  a  stat- 
ute, that  in  an  aetion  against  nnknown 
elaimantB  to  qniet  title  or  remove  a 
cloud  from  the  title  the  alleged  interests 
of  the  unknown  otaimants  must  be  set 
forth;  that  unless  sach  interests  are  set 
forth,  the  court  cannot  know  whether  the 
complainant  is  entitled  to  relief.*^  A 
requirement  of  a  statute  that,  before 
publication  can  be  had  against  unknown 
parties,  the  plaintiff  must  allege  under 
oath  the  interests  of  such  persona  and 
how  derived,  so  far  as  his  knowledge 
extends,  has  been  Created  as  requiring 
this  allegation  in  the  petition.^**  Con- 
sequently the  failure  of  the  collector  in 
an  action  to  enforce  the  state's  lien 
for  taxes,  to  all^e  under  oath  in  the 
petition  the  interest  of  the  unknown 
defendants  and  how  derived,  so  far  aa  is 
known  to  him,  prevents  the  court  from 
acquiring  jurisdiction.'*^  Either  the 
failure  to  describe  the  interest  of  lui' 
known  defendants,'**  or  the  failure  to 


verify  this  all^ation  in  a  petition  ^**  by 
the  oath  of  the  petitioner,  aa  required 
by  statute,  prevents  the  court  fitnn  ac- 
quiring jurisdietion  in  auch  an  action. 

Frequently  sonw  statement  as  to  inter- 
est appears.  It  then  kscomes  a  question 
whether  there  is  a  sufficient  compliance 
with  the  statnte.  The  inleraets  of  the 
unknown  defendants  is  sufficiently  stated 
in  an  allegation  in  an  action  to  fore- 
close a.  tax  lien  against  the  holder  of 
the  record  title  "if  living,  or  if  dead, 
his  unknown  heirs  or  devisees,"  that  if 
the  said  hdder  of  the  recoil  title  be 
dead,  the  complainant  veiily  believes 
there  are  persons  interested  in  the  sub- 
ject-matter of  the  suit  whose  namea  can- 
not be  inserted  beeause  they  are  un< 
known  to  him,  and  that  the  intsreit  of 
such  persons  and  how  derived,  so  far 
as  the  knowledge  of  the  afSiajit  extends, 
are  truly  described  as  follows,  viz,: 
That  if  the  said  (holder  of  the  record 
title)  be  dead,  bis  unknown  heirs  or 
devisees  claim,  or  might  claim,  an  inler- 
est  or  right  in  said  land  by  descent,  in- 
heritance, devise,  or  operation  of  law.*** 

It  has  been  held  to  be  an  insalGHent 
all^ation  aa  to  interest  to  merely  all^e 
that  the  unknown  defendants  derived 
their  interest  as  heirs  at  law  of  a  de- 
ceased ancestor,  without  allcgiiig  what 
that  interest  is,  or  that  the  petitioner 
doca  not  know  what  the  interest  is.'*' 


IW  Ibid. 

iMWelborn  v.  Pierce  (1018)  —  FU.  — , 
TS  60.  02B  (c«*e  heard  Upon  demurrer  to 
bill). 

ixi  The  statute  is  stated  in  Eminence 
Land  &  Min.  Co.  v.  Current  River  Lund  fc 
Cattle  Co.  (1906)  187  Ho.  420,  86  8.  W. 
145,  to  require  the  eUtement  as  to  intertit 
to  be  in  the  petition. 

181  State  ex  rel.  Fetta  v.  Staley  (1882) 
76  Mo,  158,  heard  upon  motion  of  defend- 
ants to  quash  aa  execution  upon  the  judg- 
ment upon  the  ground  that  the  court  ac- 
quired no  juriadiction. 

Myers  v.  McRay  (1892)  114  Mo.  377,  21 
8.  W.  730  (calUteral  attacl;|.  The  action 
in  the  case  wae  one  for  delinquent  taxes 
by  the  Btate  against  "Joeeph  F.  Pood,  Es- 
tate or  Heirs."  It  is  stated  that  it  is  no- 
where alleged  that  Pond  waa  dead,  nor  that 
the  naiuea  of  tile  heira  could  not  be  aet  out 
betauee  unknown,  wLat  their  interest  was, 
or  how  or  in  wliat  manner  derived,  nor  niu 
the  petition  sworn  to. 

An  affidavit  of  nonreaidenoe  is  not  auffl- 
cient.  Robrer  v.  Oder  (18U4)  12*  Mo.  24, 
27  S.  W.  606  (collateral  aUack), 

laCbilton  V.  Nickev  (1U14)  £61  Uo.  232, 
169  S.  W.  978   (colluteral  attack). 

let  Charles  v.  Morrow  (1880)  90  Ho.  638, 
12  8.  W.  903  (coUateral  att«k) ;  Eohrer  v. 
Oder  (Mo.)  supra. 

iSlFlemii^;  v.  Tatum  (1010)  232  Mo.  678, 
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135  S.  W.  6L  Subetantially  aimilar  alle- 
gations in  the  order  of  publication  were  sus- 
tained in  llambel  v.  Lowry  (1916)  264  He. 
a08,  174  S.  W.  406.  See  infra,  text  to  note 
176. 

But  in  Brickell  v.  Farrell  (Fed.)  supra, 
an  affidavit  that  the  unknown  heirs  of  the 
record  owner  are  the  owners  of  the  land, 
and  containing  a  further  atat«meDt  that  tlic 
heirs  of  the  record  owner  are  the  owners  of 
the  real  eatate  by  descent,  is  held  a  sufli- 
cient  statement  of  the  defendants'  interentj. 
It  is  aaid  that  such  an  allegation  is  in  elTpct 
that  the  unknown  penons  against  whom  the 
order  of  publication  was  aaked  were  the 
heira  of  the  record  owner,  and  that  they  in- 
herited their  title  to  the  lot  in  controveraj 
from  him. 

IW  EininencB  Land  It  Uin.  Co.  v.  Current 
River  I^nd  &  Cattle  Co.   (Uo.)  supra. 

But,  under  the  Missouri  statute  of  June 
4,  1909  (Laws  1900,  p.  338,  g  1TT6,  Rev. 
Stat,  of  Missouri  1009,  containing  a  proviso 
that  where  the  object  of  the  auit  is  to  bar 
the  claima  or  intereata  of  unknown  persona 
in  any  property,  and  such  nnknown  persona 
own  or  claim  such  property  by  or  Uirough 
any  deed,  will,  or  other  written  instnuneat, 
or  by  ioheritanee  from  any  person  itIjd 
might  BO  claim  or  have  an  interest,  "  it  .ihall 
be  a  auflicient  description  of  auch  unknonn 
persons,  and  of  their  claims  or  intereisls  in 
such  property,  and  how  the  same  are  de- 
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So  an  all^:atit>ii  wbidi  merely  states  thftt 
tbe  anoefltor  was  the  owner  at  the  time 
of  bis  death,  and  that  his  heirs  are  now 
the  owners,  is  insuEEIcient.'^ 

It  baa  bean  held  that  the  v«riflcation 
of  a  petition  in  a  quiet-title  proceeding, 
made  i^>on  information  and  belief,  is 
snfBcient ;  at  leaat  to  withstand  a  col- 
lateral attaek.>BT  The  fact  that  an  af- 
fidavit attached  to  a  petition  does  Aot 
contain  the  fonnal  statement  of  the  state 
and  eoanty  where  made  has  been  held 
iramaterial  where  the  seal  aud  written 
words  following  the  officer's  signature 
show  that  Lbe  oath  was  administered  by 
a  named  officer  of  a  stated  county  and 
state,  the  presumption  being  that  the 
oath  was  administerad  within  his  juris- 
diction.^'* 

It  has  been  held,  under  a  statute  pro- 
viding for  service  by  publication  in  ac- 
tions against  unlmown  heirs  when  any 
property  may  have  been  granted  or 
mar  have  accrued  to  the  heirs  of  any 
deceased  person,  that  a  showing  must  be 
made  by  the  petition  or  otherwise  that 
an  estate  descended  from  the  auceetor 
to  hia  heirs. >™ 

d.  Order  for  pultJImtlon. 

In  the  absence  of  a  statute  so  requir- 
incr,  no  order  of  court  for  the  publication 
of  summons  is  necessary,  to  give  the 
court  juriadiction."*  Bot  where  the 
statute  requires  such  an  order,  compli- 

rived,  if  the  plaintifT  ■hHll  insert  in  his  pe- 
tition and  eausB  to  be  inserted  in  the  order 
of  miMicatiDn,  a  detcription  of  the  property 


d  then 


B  to  whom  Ruch  title  or 
trannfprred  .  .  ,  with  a  general  allega- 
tion that  Bni4i  unknown  persons  (terire  or 
daim  to  derive  their  title  or  daim  at  eon- 
«drt.  beirs,  devisee*,  donees,  alienaea,  or  im- 
iii<>d)a1e,  niPBne.  or  remote,  voluntary  or  in- 
voliintarv  gfantees  of  Rneh  named  person  or 
personB,  — a  petition  and  order  of  pnblira- 
tiun  dieolofllng  that  the  plnintitt  therein  did 
not  know  whether  the  knoifn  defendants, 
'hive  names  were  given,  were  dead  or  still 
ilive,  and  hIbo  that  the  unknonn  defend- 
intR  could  only  Claim  an  interest  in  some 
wsy  from  and  under  those  that  ware  known 
■nd  named,  UHing  the  general  allegation  that 
the  unknown  defendant*  had  obtained  and 
derived  their  claims  to  the  property  thive- 
in  described  as  either  bcirs,  consorts,  devi- 
ttes,  donees.  alieneeH,  or  immediate,  mesne, 
remote,  voinntary,  or  involuntary  grantees 
of  each  of  the  named  known  defendanti,  is 
siiffieieni.  Downing  v.  Anders  (1916)  — 
Ko.  App.  — ,  BOB  8.  W.  287. 

UiDavia  v.  Montgomery  (1907)  20S  Ho, 
£71,  IDS  a  W.  1I79  (eolhiteral  attack).  The 
aHegation  of  the  petition  with  reference  to 
iaterest  waa  "that  one  Soticrt  C.  Hays  wae 
the  owner  at  the  time  at  his  death  of  (t)e 
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anoe  therewith  is  necessary. '''^  An  ao- 
tion  in  the  nature  of  a  quiet-title  pro- 
ceeding against  unknown  defendants 
baa  been  sustained,  however,  although 
the  record  did  not  show  the  making  of  an 

ever,  found  that  notice  had  been  pub- 
lished for  the  requisite  time,  and  it  is 
stated  that  it  appears  from  this  finding 
that  the  court  was  satisfied  with  the 
mode  in  which  notice  had  been  given, 
and  adopted  it;  that  this  was  in  eSect 
equivalent  to  a  notice  given  in  pursuance 
of  the  previous  direction  of  the  court; 
at  least  it  ought  to  be  so  regarded  when 
questioned  in  a  collateral  proceeding. 
The  prayer  of  the  bill  asked  thnt  an  or- 
der might  be  made  for  the  publication 
of  notice  to  the  defendant,  but  as  stated 
above,  it  does  not  appear  that  such  an 
order  was  made. 

One  order  may  serve  for  several  ac- 
tions by  a  state  to  collect  delinquent 
taxes.™ 

It  may  be  stated  generally  that  the 
contents  of  the  order  must  comply  with 
the  statutory  requisites.  Failure  to  com- 
ply with  the  statutory  requirement  that 
the  order  of  publication  shall  contain 
all  the  allegations  of  the  petition  in  rela- 
tion to  the  interest  of  unknown  parties 
prevents  the  court  from  acquiring  juris- 
diction."* An  allegation  in  an  order  of 
publication  against  a  named  person  and 

above- deseribed  premisea  and  real  estate, 
and  his  heirs  are  now  the  owners  thereof, 
and  they  are  unknown  to  the  ptaintiiT,  for 
which  reason  their  names  cannot  be  Insert- 
ed in  this  petition." 

KTHambel  v.  Lowry  (1B15)  264  Ho.  160, 
174  8.  W.  406.    See  notes  133  et  aeq. 

IS*  Hambel  v.  I^wry   (Mo.)  supra. 

IBSLove  V,  Henderson  (1875)  42  Tex. 
520. 

"•McClymond  v.  Noble  (1001)  84  Minn. 
329,  87  Am.  8t  Rep.  364,  87  N.  W.  83S, 
heard   upon  a  motion  to  vamte  judgment. 

mniiise  V.  Early  (18871  72  Iowa.  283, 
33  K.  W.  083;  Harris  v.  Defenbaugh  (1910) 
82  Kan.  76S,  IDQ  Pac.  681. 

rn  Rhodes  v.  Ounn  (1880)  35  Ohio  St. 
387.  The  statute  involved  provided  that, 
upon  a  petition  and  an  affidavit  that  the 
names  or  reeidenceB  of  heirs  is  unknown, 
the  court  shall  make  such  order  in  relation 
to  notice  as  it  may  deem  proper. 

iTSMoBs  V.  Msyo  (1863)  23  CaL  421 
(Bned  bv  flctitions  name). 

Hi  State  ex  rel.  P<-tts  v.  Stalev  (3882)  76 
Ho.  158.  The  petition  itself  in  this  case 
contained  no  allegation  as  to  the  intereet 
of  the  unknown  defendant. 

An  order  of  publication  which  fails  to 
state  that  there  "are  persons  interested  in 
the  subject-mBtter  of  the  petition  whoae 
aamea  he  ca«not  insert  therein  because  tbey 


:,  Google 
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his  nnknown  heirs  and  devisees  that  the 
interest  of  the  unknown  persons  so  far 
as  the  plaintifTs  knowledge  extends,  is 
nn  interest  as  heirs  and  devisees  of  the 
named  person,  is  a  snffleient  allegation  of 
the  interests  of  the  unknown  defendants, 
in  the  absence  of  a  statute  prescribing 
a  set  form  of  words  for  describing  such 
interest  or  its  derivation,  or  plaintiffs 
lack  of  knowledge  of  it."' 

An  order  of  publication  which  fails 
to  describe  the  unknown  parties  by  the 
character  in  which  they  are  sued,  and 
which  does  not  refer  to  the  title,  interest, 
or  subject-matter  of  the  litigation,  is  io' 
suiBcient.*" 

A  general  requirement  common  to 
many  statutes  relating  to  constructive 
service  is  that  a  paper  containing  the 
published  notice  he  mailed  to  each  of 
the  defendants  served  constructively.  In 
the  case  of  service  upon  defendants 
where  it  is  not  knotrn  whether  there  are 
any  such  defendants  in  existence,  it  is 
apparent  that  such  a  requirement  is  in- 
applicable. The  mailing  of  the  papers 
in  such  cases  is  by  some  statutes  re- 
quired to  be  dispensed  with  in  a  certain 
manner;  as,  for  example,  that  the  judge 
be  satisHed  with  the  afQdavits  on  which 
the  order  of  publication  was  grpnted  that 
the  plaintiff  could  not,  with  reasonable 
diligence,  ascertain  the  place  or  places 
where  the  defendants  would  probably 
receive  mail  matter.  The  mere  omission 
of  the  order  dispensing  with  the  mailing 
to  state  that  the  judge  is  satisfied  "by 
the  affidavits  on  which  the  order  was 


granted"  is  not  fatal,  where  it  is  staled 
in  the  order  that  the  fact  satisfaetorily 
appears  to  the  judge  and  the  entire  order 
is  granted  on  two  affidavits,  which  an 
recited,  and  which  show  that  the  plaiii- 
ti£E  could  not  aseertain  the  place  where 
mail  matter  wonld  reach  the  unknown 
defendants.'" 

The  designation  for  the  publication  of 
STtmrnons  against  an  nnknown  party  of 
the  newspapers  which  the  law  designates 
as  the  official  newspapers  is  a  substantial 
compliance  with  the  statutory  provision 
that  the  publication  shall  be  in  two  news- 
papers "designated  in  the  order  as  most 
likely  to  give  notice  to  the  defendants." 
Obedience  to  the  law  will  be  treated  as  t 
designation  in  the  order  of  the  newt- 
papers  most  likely  to  give  the  notice." 

The  fact  that  an  order  of  publicatioD 
in  an  action  to  foreclose  the  tax  lien  i$ 
dated  on  the  day  prior  to  that  on  which 
the  petition  is  filed  cannot  he  held  to 
outweigh  the  declaration  in  the  order  of 
puhlioation  that,  on  the  day  thereof,  the 
plaintiff  filed  her  petition,  but  the  peti- 
tion will  be  T^arded  aa  on  file  when  the 
order  of  publication  was  made.*'" 

Whether  an  order  to  an  officer,  cotD' 
manding  him  to  make  publication,  and 
publication  by  him  in  pursuance  of  the 
order,  is  a  valid  notice,  see  infra."* 

e.  PtibHoatloa. 

It  is  usually  held  that  atatutor>-  re- 

quiremoita  as  to  the  publication  must  be 

met  in  obtaining  juriadictioa  of  lutkii  xa 

parties.'"    Notice  mnst  be  published  the 


are  unknown  to  him,"  aa  required  by  stat- 
ute, is  defective.  Davis  v.  Montgomery 
{1907)  205  Mo.  271,  103  S.  W.  979. 

"*  Hambel  v.  Lowry  (Mo.)  supra. 

iMFerrisB  v.  Lewis  (1975)  2  Taaa.  Ch. 
2B1.     See  supra,  note  S8. 

mCreeB  v.  Squires  (1880)  20  Hun  (If. 
T.)  IG,  holding  the  foreclosure  of  a  mort- 
gage Bgairist  the  unknown  devisees  of  the 
mortgagor  to  be  valid,  so  that  a  purchnser 
at  the  foreclosure  sale  oould  be  compelled  to 
take  the  property.  The  plaintiff  in  the 
foreclosure  proceeding  was  unable  to  aecer- 
tain  whether  or  not  the  deceased  mortgagor 
devised  the  premiacB  by  will,  and  accord- 
ingly, to  meet  the  possibitity  of  such  de- 
vise, made  the  devisees  parties  defendant 
under  the  title  of  unknown  devisees. 

1T>  Ibid. 

"» if'leming  v.  Tatum  (1910)  282  Mo.  678, 
135  S.  W.  «1. 

UOText  to  notes  185  et  seci. 

A  direction  to  an  ofReer 
unknown  children  of  .  . 
the  petition  is  n( 
ute  roqulrin<;  that  the  summons  shall  c 
mand  the  officer  to  whom  It  is  directed 
L  the  defendant  named  tbereln" 


answer  the  petition  filed  by  the  plaintiS, 
and  cannot  therefore  support  an  attach- 
ment, which  cannot  be  had  until  at  or  after 
the  commencement  of  the  action.  Coue- 
quently  the  court  wm  held  to  have  aeqair«il 
no  jurisdiction  of  the  subject  of  the  action. 
and  its  judgment  was  held  void.  Kellar  i. 
8Unl«y  (1887)  88  Ky.  240.  6  S.  W.  477. 

lllBabcock  v.  Wolffarth  (1004)  :t5  Tei. 
Civ.  App.  f)12,80  S.  W.  642.  The  notice  ia- 
volved  in  this  case  was  defective  in  sevenl 
particulars.  It  ran  only  in  the  name  of  the 
state,  while  tJie  statute  required  it  to  be  in 
the  name  of  the  state  and  county.  It  iriis 
directed  to  the  siteriff  or  any  consUkbl« 
of  the  county,  while  the  statute  prescribed 
that  it  be  directed  to  airperaoiu  owning 
or  having  or  claiaung  any  iotereat  in  the 
land. 

A  eitatioa  to  an  tmknown  owner  ii  not 
invalidated  by  the  fact  that  it  ia  precrdtd 
by  direction  to  the  sheriff  or  constable  to 
serve  it  by  publication,  and  ia  foUoired  by  i 
command  for  a  return,  showing  how  t)ic 
writ  was  served.  8tate  v.  Unknown  Owner 
(1907)  47  Tex.  Civ.  App.  18a,  103  S.  W. 
1110.  This  decision  was  made  upon  aa  ap- 
peal from  an  OTder  •!  the  lower  oourt,  dis- 
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statatory  tiine.>^  I&.  eummons  whicb 
fails  to  state  the  date  of  tke  first  publi- 
«acioii  has  been  stated  to  be  insufflcient 
10  confer  jurisdiction.'*'  Failure  to  com- 
ply with  the  statutory  requirement  that 
the  notice  shall  contain  a  descriptiuu  of 
ihe  property  ia  fatal  to  the  validity  of 
the  proceeding,"*  A  statutory  require- 
ment   that    a    notice    in    an   aotioa    to- 


foreelose  a  tax  Hen  agatnat  unknown 
owners  be  directed  to  all  persona  owning 
or  having  or  claiming  any  interest  in 
tbe  Land  must  be  met  It  is  not  com- 
plied with  by  a  notice  directed  to  an 
officer,  conunanding  him  to  make  publi- 
cation, and  a  Judgment  rendered  upon 
such  service  is  void."'  The  fact  that 
the  notice  prescribed  by  statute  ia  pre- 


miBaing  tbe  proceeding  on  tbe  ground  of  in- 
saffirient  citation. 

The  fact'  that  the  notice  contains  recitals 
not  required  by  statntB  does  not  inTalidate 
it  if  it  eoDtaina  tbe  requieite  allegation*. 
Young  V.  Jaekson  (19DS)  50  Tax.  Civ.  App. 
351,  110  S.  W.  74 

In  Eminence  Land  &  Min,  Co.  y.  Current 
Rivpr  Land  &  Cattle  Co.  (lOOS)  187  Mo.  420, 
S6  S-  W.  145,  an  action  involving  the  valid- 
ity of  a  judgment  in  a  prior  action  to  col- 
lect delinquent  taxes  against  unknown  heiiB, 
the  Blea  of  which  were  missing,  the  pub- 
lisher of  the  paper  in  which  th&  notice  of 
publication  was  supposed  to  have  been  given 
in  the  previous  action  testified  that  he  had 
tumlned  the  files  of  his  paper  and  that  no 
tuch  notice  had  been  published.  He  testi- 
fied that  he  could  account  for  tha  nonap- 
pearance of  the  publication  in  the  files  of 
his  newspaper  only  on  the  eonjecture  that  it 
Tsa  published  in  a  supplement.  This  is 
«Uted  by  the  judge  rendering  the  opinion 
not  to  fill  the  deioand  of  the  law  that  the 
order  be  published  ia  a  newspaper. 

The  judge  rendering  the  opinion  in  Em- 
inence lAnd  dc  Min.  Co.  v.  Current  River 
Und  A,  Cattle  Co.  (Ho.)  supra,  was  of  the 
opinion  that  service  by  publication  directed 
to  "The  nniinown  heirs  of  Richard  B.  Lee, 
William  W,  Fleming,  Bobert  F.  Fleming, 
mil  David  D.  Mitchell  was  not  notice  to 
Ihe  unknown  heirs  of  any  of  the  named  par- 
ties except  Richard  H.  Lee,  and  that  it  being 
■dmitted  that  the  three  last  named  persona 
Bere  dead  at  the  time  of  the  service,  the 
nrart  acquired  no  jurisdiction  over  their  un- 
known heirs. 

it  is  not  necessary  under  the  Texas  stat- 
ute for  the  citation  to  be  addressed  to  ths 
slieritr  or  constable.  Gthba  v.  Seales  (lOOS) 
a  Tex.  Civ.  App.  96,  US  S.  W,  18& 

U*  In  Sfeeldem  v.  Blake  (1S66)  IS  Wis. 
191,  the  word  "month,"  in  a  statutory  pro- 
vision that  the  notice  shall  be  published 
for  the  apace  of  three  months,  was  eon- 
■tmed  to  mean  calendar  month,  in  the  ab- 
usee  of  any  contrary  expression.  A  notice 
dated  on  the  SOtii  of  March,  1^40,  reciting 
that  a  petition  would  be  presented  to  the 
ronrt  on  the  IMh  day  of  Jtme  following, 
OB  which  day  the  petition  was  presented 
ud  an  order  entered  requiring  the  parties 
iiterested  and  parties  unknown  to  appear 
ud  show  title  within  three  days,  was  held 
to  be  leas  than  three  calendar  months,  for 
vhich  reason  the  court  acquired  no  jurisdic- 
tion as  to  absent  and  unknown  owners. 

In  a  suit  for  delinquent  taxes  in  which 
unknown  owners,  are  joined  with  the  ud- 
known  heirs  of.  a  named  person,  it  haa  been, 
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held  that  the  provisions  of  a  general  statute 
relating  specifically  to  suits  against  un- 
known heirs,  requiring  |HtbUeati<m  oF  qijta- 
tion  for  eight  weeksi  should  be  followed, 
although  the  Tax  Act  providing  for  such 
suits  against  unknown  owners  provides  for 
service  for  only  three  weeks.  Williams  v. 
Young  (1B05)  41  Tex  Civ.  App.  fil2,  90  S. 
W.  B40. 

But  the  state  may  proceed  against  4he 
unknown  owners  of  land  as  Bneh.and  tbe 
service  of  process  against  tbem,  :bb  provideit 
in  the  tajoag  statute,  is  suQicient;  altlutugh 
they  were  the  heirs  of  the  patentee  of  the 
land,  the  notice  need  not  be  published  the 
length  of  time  required  by  a  statute  relat- 
ing to  publication  Sgainst  unknown  heirs. 
Young  V.  Jackson  (Tex.)  supra. 

See  Ashley  v.  Brightman  (1B39)  21  Piek. 
(Mass.)  28S,  note  66. 

lu  Williams  v.  Fittock  (1004)  3S  Wash. 
271,  77  Pac  386.  Jt  is  held,  however.  In  this 
case,  that  the  summons  in  question  did 
state  the  date  of  its  first  publication;  the 
fact  that  tbe  date  of  the  first  publication 
followed  the  attorney's  signature  was  held 
a  sufficient  statement  of  the  date.  (Motion 
by  parties  sued  ae  unknown  to  vacate  judg- 

"MSanford  v.  White  (1873)  46  How.  Pr. 
(K.  y.)  205,  atfiroied  in  (1874)  Bfl  N.  Y. 
3SS.  It  seems,  however,  that  no  attempt 
was  made  to  proceed  under  the  statutes  re- 
quiring a  description  of  the  land,  but  tl'ut 
the  procedure  was  had  under  another  stat- 
ute which  was  held  inapplicable. 

A  notice  issued  to  the  luiknown  owners 
of  the  A.  Wetherby  Survey,  and  imhlished 
to  the  unknown  owners  of  the  A.  We  a  ther- 
eby Burvey,  ia  no  notice  to  the  owners  of 
the  A.  Netherly  Survey  (Harris  v.  ffili 
(IBM)  54  Tex.  Civ.  App.  437.  117  S.  W. 
007);  and  a  judgment  rendered  upon  such 
service  is  void. 

See  cases  cited  in  notes  108  et  seq. 

iw Earnest  v.  Glaser  (in03)  32  Tex,  Civ, 
App.  378,  74  S.  W.  605.  The  notice  in  fhie 
case  was  directed  to  the  sherifiT  or  any  con- 
stable of  the  county,  and  commanded  him 
to  summon  by  making  publication,  unknown 
owners  and  all  persons  owning  or  having 
or  claiming  any  interest  in  the  land.  It 
then  commanded  the  oflifcr  to  appear  and 
defend  the  suit,  and  show  cause  why  judg- 
ment should  not  be  rendered  condemning 
the  land  and  ordering  sale  and  foreclosure 
thereof  for  the  taxes. 

A  notice  directed  "to  tlie  sheriff  or  any 
constable  of  Lubbock  county,  greeting," 
ivhieb.oflloer  is  commanded  to  summon  un- 
known owners  whose  residence  is  unknown. 
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ceded  by  directioD  to  the  sheriff  flr  con- 
stable to  Serve  it  by  publication,  and 
is  followed  by  a  command  for  a  return, 
sbowiog  bow  the  writ  was  served,  does 
not  invalidate  the  notice. ■•• 

But  a  more  liberal  interpretation  has 
been  given  as  to  some  matters."'  Thus, 
a  publication  in  an  action  against  a 
named  person  and  his  unknown  heirs  and 
devisees  is  not  void  for  the  reason  that 
it  dues  not  contain  all  the  allegations 
of  the  petition  concerning  the  interests 
the  the  unknown  defendant,  when  it 
advises  defendants  of  the  identical 
facts  the  petition  alleges,  although 
it  does  not  do  so  in  the  identical 
words.'**  A  publication  against  un- 
known heirs  has  been  held  sufficient  al- 
thongh  it  contains  no  reference  to  the 
subject-matter  of  the  suit  nor  to  the 
title  or  interest  of  the  defendants  there- 
in, nnder  a  statute  requiring  the  register, 
after  proper  affidavit  has  been  filed,  to 
inake  publication  as  in  case  of  nonresi- 
dents, describing  such  unknown  parties 


as  near  as  may  be  by  the  character  m 
which  they  are  sued  and  with  reference 
to  their  title  or  interest  in  the  snbjeet- 
matter.*" 

Some  general  objections  to  the  validity 
of  the  notice,  that  have  been  overraleil, 
are  shown  in  the  footnote.'" 
Lis  paadans. 

The  failure  to  publish  a  lis  pendens 
with  the  summons,  as  required  by  stat- 
ute, prevents  the  court  from  acqutrii^ 
jurisdiction  of  unknown  defendants,'" 
Nor  is  this  defect  cured  by  a  notice  (it 
"no  personal  elaim"  attached  to  the  sum- 
mons and  published  in  connection  there- 
with.'" But  an  unknown  claimant  who, 
after  a  default  judgment  has  been  ren- 
dered, appears  and  moves  to  set  aside 
the  judgment,  and,  upon  the  judgment 
being  set  aside,  answers  and  files  a  ensa 
petition  in  the  action,  cannot  raise  any 
question  as  to  the  statutory  requirements 
being   met."* 

It  will  he  presumed  in  support  of  a 


is  dpffctlve  where  the  statute  requires  aut^h 
notice  to  be  directed  to  all  peraons  owning; 
or  having  or  claiming  any  mterest 
land,  aijd  renders  a  judgment 

04)  35  Tex. 
642. 

A  citation  by  publication,  In  an  action 
by  a  city  against  an  unknown  owner  to  re- 
cover taxes,  addressed  "to  the  Bheriff  or  any 
coDBtable  of  El  Paso  county,  greeting,"  and 
commanding  the  officer,  by  niaking  publica- 
tion thereof,  to  summon  the  owner  of  said 
property,  which  ia  published  by  the  oHicer 
in  a  newspaper  in  the  county,  is  void.  Bor- 
den V.  Patterson  (1008)  51  Tei.  Civ.  App. 
173,  in  S.  W.  182. 

l»e  State  v,  UnknouT)  Owner  (1007)  47 
Tex.  Civ.  App.  188,  103  S,  W,  1118. 

l«In  Hardy  v.  Beaty  (1802)  84  Tex.  562, 
31  Am.  St.  Rep.  80,  19  S.  W.  778,  a  citation 
hj  publication  which  stated  that  the  plain- 
tilT  had  filed  his  petition,  praying  that  he 
mi^ht  have  certain  lands  decreed  to  bim 
which  were  granted  hj  the  atate  to  the 
heirs  of  .Toseph  h.  Wilson,  deceased,  and 
that  Joaepb  Wilson  agreed  to  convey  to  him 
a  certain  portion  of  the  land  for  having 
located  the  same;  that  .Toseph  Wilaon  ia 
dead  and  lii«  heira  are  unknown, — although 
not  as  full  as  the  law  requires,  was  held 
sufficient  when  collaterally  questioned. 

A  notice  to  unknown  owners  in  an  action 
by  the  state  to  foreclose  a  tax  lien  under 
a  special  statute  need  not  state  the  flie 
nnnilier  of  the  suit,  a  a  provided  In  a  general 
Kt:itute  regulating  citations,  nor  need  it  in- 
clude a  statement  of  the  amount  of  costs, 
as  i;iven  in  the  petition.  Unknown  Owner 
V.  State  (1009)  65  Tex.  Civ.  App.  300,  118 
S.  W.  803. 

wsHambel  v.  Lowry  (1915)  264  Ho.  188, 
174  S.  W.  405. 
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ia>  Birminpham  Realty  t^.  v.  Barron 
(1907)  150  Ata.  282,  43  So.  34T.  The  coart 
arrives  at  this  cnnelusion  after  compariiDD 
with  a  rule  prevailing  in  chancery  ctuOH  fliat 
"all  orders  of  publication  ahall  atate  dis- 
tinctly the  facts  and  objects  of  the  bill." 
The  action  in  this  case  was  one  to  eiiforee  a 
vendor's  lien  for  the  purchase  price  of  real 
estate.  The  court  does  not  distinguish  be- 
tween an  order  of  publication  and  the  pub- 
lication itself,  but  confuses  these  thin^ 
throughout  the  opinion.  The  caae  arose  up- 
on a  bill  of  review  of  the  judgment  in  the 
action  against  unknown  heirs. 

IWI A  notice  of  publication  in  an  action 
to  foreclose  a  tax  lien,  which  requires  the 
defendant  to  answer  in  the  forenoon  of  the 
day  on  which  an  answer  might  properly  be 
required,  is  not  invalid,  since  the  ri^t  to 
answer  continued  during  the  entire  day  nol- 
wHhstanding  the  notioe.  Armstrong  v.  Uid- 
dieetadt  (1888)  22  Ifek  711,  3fl  N.  W.  151. 

The  words  "if  any,"  inserted  in  the  sum- 
mons to  unknown  owners  in  an  action  to 
forcclofle  a  mortgage,  do  not  invalidate  the 
summons.  Abbott  v.  CuTran  (1385)  98  H. 
Y.  6fiB. 

isiJeneon  v.  Anderson  (1918)  123  Minn. 
109,  143  N.  W.  >«1. 

iM  Blackburn  v.  BUcksport  t  E.  River  H- 
Co.  (1908J  7  CaL  App.  840,  96  Pac  888. 
A  statute  in  this  case  made  the  Tohintary 
appearance  of  a  defendant  equivalent  to 
personal  scrrjce  of  the  anmmona  and  cf>py 
of  the  complaint  upon  him.  The  irregular- 
ity of  the  proceedings  alleged  by  the  defend- 
ant was  that  the  affidavit  upon  which  tlie 
court  ordered  the  publication  of  the  mm. 
mons  was  h)HuffTcipnt,  that  tbe  affidavit  of 
the  publication  of  the  snmmonB  whs  intufli- 
cient,  and  tbat  there  was  nothing  in  the 
record  showing  that  a  Ke  pendens  was  iled 
in  the  office  of  the  county  reeorder,  as  re- 
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judgmaat  that  a  lis  pnukos  notice  was 
Hied  where  the  contrary  is  not  alleged  in 
a  complaint  to  set  aside  a  decree  quieting 
title  to  real  estate  against  unknown 
heirs."* 

/.  Proof  #/  pubttoat(«H. 

In  the  absence  of  any  statutory  re- 
quirements as  to  the  mode  of  making 
the  proof  of  publication,  it  will  be  pre- 
sumed that  evidence  other  then  the 
printer's  certificate  was  adduced,  if 
I  hat  be  necessary,  where  the  court 
found  that  publication  bad  been  duly 
made.'**  The  fact  that  no  seal  is  af- 
fixed to  the  jurat  of  the  oCBcer  taking 
the  publisher's  affidavit  will  not  invali- 
date the  proceedings,  especially  where 
the  offlcpr  who  took  the  affidavit  was 
the  eterk  of  the  court  which  tried  the 
ease  and  was  authorized  to  administer 


oaths,  and  the  tria^jndge  mnst  haYS 
known  his  ofSeial  signature,  and  though 
no  seal  was  afOxed,  must  have  been  sat- 
isfied that  the  affidavit  was  made  and 
the  notice  was  published  as  stated  there- 
in."* When  the  publisher  states  in  his 
afDdavit  that  the  publication  was  in  a 
weekly  newspaper  and  for  four  weeks 
suceesaively,  and  gives  the  number  of 
the  issues,  these  statements  are  not  over- 
thrown by  datee  which  are  inconsistent 
with  them,  end  apparently  eontradic terry 
of  each  other."" 


It  may  be  stated  generally  that  the 

judgment  of  a  court  of  general  juriadie- 
tion,  which  has  jurisdiction  of  the  par- 
ties and  of  the  subject-matter,  is  not 
open  to  collateral  attack.'"    It  is  also  a 


quired  by  the  statute.  The  court  expreesed 
an  opinion  that  the  fllia|;  of  the  lis  }i«ndeiiB 
vu  not  a  juriadlction&l  prerequisite. 

i»  PHiLJjre  V.  ToMPaoN,  ante,  960. 

w«Pile  Y.  McBratney  (18S3)  15  HI.  314. 
The  printer's  eertifleate  in  this  case  was  to 
the  efTect  that  the  advsrtieenent  was  piib- 
liihed  "for  fanr  aueceiHivB  weeks,  tlie  Qrst 
publication  having  been  made  on  the  8th 
Jar  of  Marsh,  IS50,"  and  that  the  last  pub- 
licntion  was  "on  the  20th  of  April,  ItiSO." 
'I  he  court  says  that  the  atatement  as  to  the 
btter  date  does  not  contradict  the  previous 
one,  but  Btates  something  more,  that  the  In- 
ference from  the  whole  certificate  is  that 
the  notice  was  published  for  eight  weeks. 
It  is  then  that,  even  if  tiie  certificate  was 
defective,  the  [irssumption  would  be,  in  a 
cullateral  proceeding,  that  the  court  had 
other  evidence  before  it  that  the  publication 
was  duly  made. 

In  Young  v.  Jackson  (1908)  60  Tez.  Civ. 
App.  3S1,  110  8.  W.  74,  the  affidavit  of  the 
publisher  of  the  paper  in  which  the  notice 
was  published  was  held  suHicient  although 
Ibe  Botitx  itself  was  directed  to  the  sheriff. 
The  court  laid  down  the  general  rule  that 
nbatever  is  sufficient  to  inform  the  court  of 
the  fmct  of  publication  does,  when  the  court 
is  ta  informed,  authorize  it  to  proceed  to 
judgment  in  a  case  where  notice  h  required, 
■ad  it  will  be  prcanmed,  in  favor  of  the 
jodgm^it,  aguinst  collateral  attack,  that 
the  court  found  that  the  notice  was  pub- 
lished in  the  manner  and  for  the  period  of 
time  required  by  statute. 

1st  Young  v.  Jackson   (Tes.)   supra. 

uspieniing  v.  Tatum  (1911)  232  Ms.  678, 
IJS  S.  w.  ei. 

In  Tevia  v.  Bichardson  (1828)  T  T.  B. 
UoD.  (Ky.)  054,  it  is  held  in  an  action  in 
apeciSc  performance  to  compel  the  accept- 
iioce  of  a  title  depending  upon  a  proceeding 
against  unknown  heirs,  ttmt  proof  of  the 
nder  of  publication,  the  eertiflaate  of  which 
is  dated  after  the  return  day  of  the  sum- 
mons, and  does  uot  state  when  the  time  for 

L.R.A.1D18F. 


the  running  of  the  s 

when  it  ended,  is  insufiiciBnt. 

IS^  Various  phaRes  of  this  questien  hnve 
been  discussed  in  the  notes  In  this  eeries  of 
reporta.  See  L.R.A.  Indexes,  title,  "Judg- 
ment," subtitle,  "Collateral  attack." 

See  partionlarly  the  note  in  L.R.A.IOIOB, 
31S,  upon  collateral  attack  upon  Judgnaent 
because  of  insuifieiency  of  pleadings.  Hall 
V.  Melvin  (1806)  62  Ark,  439,  54  Am.  St. 
Bep.  301,  35  S.  W.  IIOII,  discussed  in  the 
note  in  L.R.A.igi6E,  at  page  3£S,  ie  of  par- 
tioular  interest  in  connection  with  the  pres- 
ent note.  In  thst  case  it  was  held  that  one 
to  whom  a  widow  attempted  to  convey  real 
estate  of  which  a  former  husband  died 
seised  could  not  quiet  title  thereto  against 
the  unknown  heirs  of  such  deceased  hifahnnd 
under  a  Htatute  of  <lescent  providing  that 
if  there  be  no  children  or  their  descendants, 
father,  mother,  nor  their  descendants,  nor 
sny  fraternal  or  maternal  kindred  capable 
of  inheriting,  the  whole  estate  shall  go  to 
the  wife  or  husband  of  the  intestate,  since, 
under  this  atstute,  the  widow  only  becomes 
the  owner  in  fee  provided  there  are  no  heirs 
of  the  husband  in  existence,  known  or  un- 
known. Consequently  the  petition  diowe 
the  title  which  is  sought  to  be  confirmed  and 
quieted  in  the  petitioner  to  be  in  another. 

The  judgment  of  a  court  of  general  jur- 
isdiction cannot  be  attacked  in  a  collateral 
proceeding  on  the  theory  that  the  allegntion 
in  the  complaint  as  to  the  existence  and  in- 
terest of  parties  unknown  is  jnsufBoient, 
nor  thst  the  affidavit  was  not  sufficient  to 
authorize  the  order  of  publication.  Nnsh 
V.  Church  (1860)  10  Wis.  303.  78  Am.  l>ec. 
678. 

It  has  been  held  that  a  decree  quieting 
title  against  the  unknown  heirs  of  a  certain 
person  cannot  be  impeached  in  a  collateral 
proceeding  upon  the  ground  that  it  was  ob- 
tained on  false  and  fraudulent  testimony. 
Burton  v.  Perry  (1803)  146  lU.  71,  34  N.  B. 
80. 

In  a  direct  attack  upon  a  sale  in  pnrsu- 
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general  rule  applioable  to  the  judgments 
of  &  court  of  general  jurisdiction  that 
there  are  certain  presumptions  in  favor 
of  the  r^ularity  thereof,*** 

The  foregoing  general  principles  gov- 
erning judgmeata  apply  to  judgmente 
against  unknown  parties.  Where  all  the 
steps  required  by  statute  have  been  tak- 
en, mere  failure  of  the  affidavits  as  to 
unknown  parties  to  state  the  fact«  show- 
ing what  diligence  was  used  to  ascertain 
the  names  and  places  of  residence  of 
such  parties  does  not  deprive  the  court 
of  jurisdiction,  ao  as  to  render  its  de- 
cree void  on  collateral  attack. *•• 

Where  the  court  finds  that  proper  ser- 
vice has  been  made  upon  the  del'endants 
by  publication,  the  judgment  is  conclu- 
sive upon  collateral  attack.*''^  It  has 
been  held  that  where  the  court  finds  that 
due  notice  was  given  according  to  the 
statute,  and  that  the  court  had  jurisdic- 
tion of  the  parties,  it  is  not  neoessary 
that  the  steps  preliminary  to  such  notice 


and  juriadiotiou,  prescribed  by  tbe  stat- 
ute, should  be  recited  in  the  decree,  and 
found  to  have  been  duly  taken.*"  The 
recital  in  the  jut^ment  of  a  oourt  of 
general  jurisdiction  that  process  of  sum- 
mons was  duly  issued  against  the  un- 
known defendants  is,  npon  eollai^ral  at- 
tack, a  recital  of  jurisdiction  which  ia 
not  overcome  by  the  fact  that  the  record 
does  not  show  that  an  affidavit  as  tu  un- 
known defendants  was  filed.***  Nor  does 
the  recital  in  a  judgment  under  a  statute 
requiring  two  affidavila,  one  as  to  non- 
residence  and  another  as  to  tbe  defend- 
ants being  unknown,  that  "camplain- 
ant  filed  ...  an  affidavit  showing 
that  said  defendants  reside  out  of  this 
state,"  show  that  the  affidavit  that  de- 
fendants were  unknown  was  not  filed.*" 
But  it  has  been  held  on  direct  attack, 
where  it  appears  from  the  reeord  thai 
only  one  affidavit  was  filed,  that  the 
eonrt  does  not  obtain  jnrisdiatiaD  of  the 
unknown  defendants.*** 


ance  of  a  judgment  rendered  in  a  tax  fore- 
cloiurc  action  agaiaat  unknowa  owaers  and 
the  unknown  heira  of  a  certain  peison  de- 
ceased, tlie  pui't-'hasert),  who  were  bona  fide 
puTchatierB  lor  a,  fair  alMl  adequate  value, 
were  held  entitled  to  be  protected  although 
the  service  upon  the  defendant  was  inaiuh- 
cient.  Williams  v.  Young  (ly06)  *1  Tes. 
Civ.  A|)p.  212,  90  S.  W.  940. 

Ab  to  wliat  is  a  collateral  and  what  a  di- 
rect attack  upon  a  judgment,  within  the 
rule  that  a  judgment  Utat  is  not  void  cannot 
be  attacked  collaterally,  see  note  L.E.A. 
1918D,  470. 

IBS  15  R.  C,  L,  §  353,  p.  875;  1  Freeman, 
Judym.  4th  ed.  g  124. 

iw  Little  v.  Chaniberg  (1800)  27  Iowa, 
522.  Tlie  decree  loiiiid  that  the  notice  in 
the  action  was  duly  served  on  the  defend- 
ant, as  required  by  law  in  the  practii-e  of 


the  c 


3  appea 


iaiaction  of  the  court  that  the  residences 
oi  the  defendant  and  the  owner  of  the  land 
were  unknown  to  the  plaiatiif  or  his  ut- 
t«ruey.  The  iiLatutory  provision  in  this  re- 
gard is  Dot  shown.  It  is  stated  that,  etcict- 
ly,  the  afttdavit  Cor  tJie  publication  and  the 
affidavits  under  the  statute  aliould  state  tlic 

soo  Sloan  V.  Tbompaon  (18»3)  4  Tex.  Civ. 
App.  4il),  23  a.  W.  613.  In  this  cB«e  the 
juu}{meiit  aliirmatively  recited  tliat  ''proper 
service  had  boen  made  by  publication  on 
tbe  defendant."  This  wb«  held  to  be  con- 
clualic  of  all  questions  as  to  service,  such 
as  publication  of  citation  for  tJic  proper 
lenfT'h  of  time,  retitrn,  and  every  other  es' 
sentia]  to  make  complete  aenice  by  publica- 
tion, (.illon  v.  Wear  (1894)  9  Tex.  Civ. 
App.  47,  28  S.  W.  1014. 

Ml  Walker  t.  Ogden  (19011  192  Ul.  314, 
01  N.  B.  403  (DOlUteral  attack). 

The  omiaaion  from  a  tax  jud;^nent  of  tba 
publiaher'a  affidavii-  of  the   pidilieation   of 

L.R.A,]918P, 


the  notice  and  list  of  delinquent  taxes  haa 
been  held  to  be  an  irregularity  merely, 
whtoli  cannot  be  attacked  in  a  eollatefal 
proceeding.  Uoyt  v.  Claik  (16M|  M  MiuL 
139,  60  N.  W.  202.  There  was  no  quesli'>D 
raised  but  that  the  judgraeot  in  this  cih: 
conformed  to  the  statute,  and  the  court 
states  that  It  must  be  assumed  that  it  cdu- 
tained  the  recital  required,  namely,  "the  no- 
tice and  lilt  required  by  taw  faavint;  been 
duly  published  m  required  by  law."  Tbe 
court  in  Jdoyt  v.  Clark  dietinguiahes  Ben- 
nett V.  BlatE  (laUO)  44  Minn.  50,  46  JS.  W. 
319,  by  stating  that  although  language  wu 
used  in  the  Bennett  Case  to  the  effect  that 
publication  of  the  notice  and  list  must  at- 
liimatively  appear,  the  "question  of  the  pre- 
sumption  in  favor  of  the  validity  of  the 
judgment,  or  as  to  the  burden  of  proof,  doea 
not  seem  to  have  been  suggested,  or  in  th« 
mind  of  the  court." 

■MWenner  v.  ThoTaton  <1B80)  9S  UL  136 
(bill  in  chancery  to  set  aside  decree  in  ac- 
tion against  unknown  owners). 

The  judgment  of  a  court  of  general  jurit- 
diclion  which  recites  that  unknown  ownerB 
have  been  duly  cited  by  publioatiou  io  an 
action  by  the  state  to  forecioMi  a  tax  ben 
cannot  be  collaterally  attacked  by  a  clsim- 
ant  who  does  not  show  that  he  was  in  pos- 
Bcsaion  of  the  land  when  tbe  foreclosure  wm 
filed.  UibliB  V.  Scales  (1909)  34  Tex.  Civ. 
App.  96,  lia  S.  W.  188.  The  attack  in  tliii 
case,  however,  eeema  to  have  been  on  the 
ground  that  the  affidavit  of  the  county  at- 
torney was  fraudulently  made,  and  that  by 
reSBon  tliereof  the  judgment  of  foreclosure 
was  void,  thus  attacking  tbe  judgment  oo 
the  ground  of  fraud. 

>M  Wenner  v.  Thornton  (UL)  wpra  (bill 
in  chancery  to  set  agide  decree  in  aetiwi 
against    unknown   owners). 

*HBre«i  v.  Baird  (1907)  139  UL  App. 
15. 
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Even  though  there  is  no  recital  as  to 
jurisdictional  facta,  the  judgment  has 
been  held  conclusive  upon  collateral  at- 
tack,*'* In  order  that  a  collateral  at- 
tack upon  the  juriadietion  of  a  court  and 
the  Talidity  of  a  jndgment  maj  prevail, 
it  must  afSrma lively  appear  that  the 
facts  essential  to  juriediction  did  not 
eiiat."*  Thus  it  has  been  held  upon  col- 
lateral attack  that  the  proceedings  of 
the  court  will  be  presumed  to  have 
been  regular  so  tar  as  comptianle 
with  ft  statutory  requirement  that  an 
affidavit  that  the  parties  are  unknown, 
as  a  basis  for  eitation  by  publieAtioB, 
be  filed,  or  that  eiMh  an  affidavit  be 
attached  to  the  petition,  is  concerned, 
where  the  record  does  not  disclose  the 
facts  with  referenofl  tkenta.'^  Wheth- 
er or  not  an  affidavit  ivas  made  of  no- 
tice published  cannot  be  inquired  into 
collaterally;  at  least  the  judgment  will 
be  presumed  regular  until  the  eontrary 
is  shown.*"* 

It  has  been  held  that  a  decree  in  an  ac- 
tion against  unknown  heirs  is  not  void 
en  collateral  attack  although  no  affida- 
vit that  the  heirs  were  unknown  was 
filed-*" 

Bat  other  courts  hold  that  the  statu- 
tory requisites  that  the  name  of  a  de- 
fendant be  unknown,  and  that  it  cannot 
be  ascertained,  are  essential  jurisdiction- 
al facta,  and  if  these  facta  do  not  appear 
either  in  the  bill  or  separate  affidavit,  or 
if  ihey  are  not  recited  as  facts  in  any 
decree  anthorising  publication,  or  other- 


vrige  in  the  record,  the  decree  rendered 

in  the  proceeding  is  a  nullity  as  to  the 
unknown  parties.*"  So,  where  there  is 
no  recitation  of  service  whatever  in  the 
judgment,  and  the  record  shows  as  a  ba- 
sis of  the  judgment  a  defective  eiUitios, 
it  has  been  held  that 
be  collaterany  attacked.^ 
where  there  is  no  recitation  of  the  filing 
of  an  affidavit  or  of  service  upon  the  un- 
known parties,  but,  on  the  contrary,  the 
record  showe  af  insnfflDient'  affidaritf  the 
inference  is  that  the  service  was  upon 
the  defective  affidavit  (the  only  one  in 
the  record],  and  the  presumption  of  the 
regularity  of  the  judgment  is  over- 
come.*ii  It  is  held  in  some  cases  that 
although  the  judgment  recites  that  there 
was  due  service  upon  the  unknown  par- 
ties, where  the  complete  record  fails  to 
show  a  jurisdictional  service,  the  record 
controls.'" 

A  judgment  under  some  statntes  seems 
to  be  inconclusive.  For  example,  some 
statutes  require  the  count  to  make  out 
and  incorporate  in  the  records  of  the 
case  a  statement  of  the  facts  proved  on 
which  thejudgmeht  is  founded.  The  su- 
preme court  of  Texas  says  "*  that  the 
manifest  object  of  "requiring  the  facts 
to  be  embodied  in  the  decree  is  that,  up- 
on a  review  by  petition  therefor  by  the 
heirs,  it  may  be  determined  whether  the 
jndgment  was  authorlEed  by  the  faets  es- 
tablished on  the  trial." 

In  setting  up  a  decree  in  an  action 
against  unknown  owners  as  a  bar  to  the 


MSKenson  v.  Gage  (ie04|  34  Tex.  Civ. 
App.  547.  79  a  W.  flOS. 

•MHardT  T.  Beaty  (leos)  S4  Tax.  668, 
31  Am.  St.  Bep.  80,  10  8.  W.  778. 

Kn  Stall  T.  Masilonka  (1»06)  74  Heb.  309, 
104  N.  W.  188,  108  N.  W.  168. 

•ot  Cole  V.  Hall  (1842)  2  Hill  (N.  Y.)  625. 

On  the  contrary,  a  judgment  in  partition 
against  unknown  dp  fend  ants  has  been  held 
Toid  on  collateral  attack  where  the  record 
failed  to  show  that  it  had  been  made  to  ap- 
pear to  the  coort  by  affldavit  that  the  de- 
fendants were  naknown  to  the  platntifft  and 
that  tltt  prescribed  statutory  notice  had 
bean  given.  Denniqg  v.  Corwin  [1834)  11 
Wend-  (H.  Y.)  647.  This  ease  was  over- 
ruled so  far  aa  it  asserts  the  doctrine  that 
the  judgment  of  a  superior  court  will  be 
void  If  the  record  does  not  show  juriedie- 
tion.  Foot  V.  Stevens  (1837)  17  Wend. 
IV.  Y.)  483;  Hart  v.  Seixas  (1839)  21 
Wend  (N.  Y.)  40;  Bloom  v.  Burdiok  (1841) 
1  HiU  (H.  y.)  130,  37  Am.  Dec-.  209.  Hut 
as  it  relates  to  proceedings  against  un- 
known parties,  it  does  not  appear  to  have 
been  overruled  prior  to  the  decision  In  Cole 
v.  Hall  (H.  T.)  supra. 

*••  Hynes  v.  Oldham  (1826)  3  T.  B.  Mon. 
(Ey.)  266.    Such  a  decree  is  merely  errone- 
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BUBteidom  t.  Pilot  Monatain  Coal  ft 
Min.  Co,  (1890)  89  Tenn,  166,  15  8.  W.  T37. 

»lBabcock  v.  Wolffartfa  (1M4|  36  Xex. 
Civ.  App.  612,  80  S.  W.  642;  Haitiav,  Hill 
(1900)  54  Tex.  Civ.  App.  437,  117  S.  W,  907. 

■UStoneman  v.  Bilhy  (1996)  43  Tex.  Civ. 
App.  293,  96  S.  W.  50;  Borden  v.  Fatbersou 
(IB08)  61  Tex,  Civ.  App.  173,  111  S.  W.  182, 
Mote  V-  Thompson  (1913)  —  Tax,  Civ.  App. 
-r,  156  S.  W.  1105,  bgldiof  that  the  abeenoe 
of  an  afhdavit  is  fatal  to  the  jurisdiction 
upon  a  collateral  attack  in  case  the  judg- 
ment does  not  recite  that  any  affidavit  wan 
made.  Although  there  is  a  presumption  on 
collateral  attack  that  a  sumeient  atBdavit 
was  filed  to  authorize  the  issuance  of  the 
citation  by  publication,  this  is  stated  to  be 
a  rebuttable  presumption  unless  rebutting 
it  involves  in  some  way  the  contradiction  of 
the  record. 

">Moran  v.  Catlett  (1»17|  —  Meb.  — , 
Iflfl  N,  W.  946  (judgment  redtcd  that  affi- 
davit of  plaintiff  had  been  filed,  but  record 
failed  to  show  it). 

SI*  Byrnes  v.  Sampson  (1889)  74  Tex.  81, 
11   a.  W.  1073.     Upon  a  petition   in  error  i 
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eight  of  one  who  was  sued  as  one  of  the  I  requiTed  hy  statute  vas  filed,  where  the 
unknown  ownets,  to  the  relief  sought  by  court  finds  that  due  notice  was  given  ac- 
him  in  a  aubsequent  suit,  it  is  not  neces-  cording  to  the  statute,  and  the  eouit  had 
sary  that  it  be  averred  that  the  af&dsvit  { jurisdiction  of  the  parties."* 

filed  sine  years  after  the  rendition  of  the  .  port  a  decree  in  favor  of  tke  plaintiff  in  tbp 
judgment,  by  parties  'who  had  been  sued  in  former  actioo,  and  accordingly  aet  aside  the 
the   former  action   as   uniinown  heirs,   the    judgment. 

court  sKamined  the  statement  of  facta  and  >»  Walker  v.  Ogden  (1901)  192  IlL  314, 
concluded  that  it  waa  not  sufficient  to  sup-  j  61  N.  E.  403.  W.  A.  E. 
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(127  Ark.  349,  192  S.  W.  202.) 

Tax   ^  Taloatlon  ^  coDBlltntlonal   re- 

qulpenient. 

1.  AsBesament  at  full  \'aIuatioii  is  not 
n-quired  by  a  constitutional  provision  that 
all  property  shall  be  taxed  according  to  its 
value,  that  value  to  be  aaeertained  in  such 
manner  aa  the  general  aisembly  ^lall  direct, 
makine  the  same  equal  and  uniform 
tliroU)^out  the  state. 

For  other   cate*,   aee   Taaita,   I.   o,   in   Dig. 

1-52  \.  8. 
Handamus  —  to  compel  raising  of  val- 

uatlon  for  taxation. 

2.  Mandamus  will  not  lie  at  the  suit  of 
a  judgment  credibor  of  a  county  to  com- 
pel raising  of  tax  valuation  of  the  property 
in  the  county  to  full  value,  as  required  by 
statute,  if  it  would  then  be  iu  exceuH  of 
that  eatabliehed  in  other  counties  by  the 
state  tax  eommiaaion,  and  the  Coostitutioo 
requires  equality  ood  uniformity  in  taxa- 
tion throughout  the  state. 

For  other  cattt,  see  UandanuM,  I.  4,  2,  in 

Dig.  1S2  A'.  S. 
Courts  —  Federal  declalon  —  elTecl  on 

state  ocnirts. 

3.  A  decision  of  a  Federal  court  in  con- 
struing the  Constitution  and  laws  of  m  state 
is  not  binding  on  the  state  courts. 

For  other  catea,  tee  Oourtfi,   V.   d,  i*  Dig. 

1-52  ,V.  S. 
Tax  —  cy>ntra(«  as  to  valnathin  —  TalM- 

Ity. 

4.  County  ofScials  cannot  contract  to 
vB.lue  property  for  taxation  at  a  rate  In 
excess  of  that  prevailing  in  other  counties, 
mherc  the  Constitution  requires  equality 
and  uniformity  in  taxation. 

For  other  cate»,  see  Taxet,  1.  o,  in  Dig. 
I-S2  K.  8. 

(February  5,   1017.) 

Mote.  —  For  mandamus  at  the  instance 
of  a  creditor  to  compel  roislnff  of  tax  aa- 
sesBment  to  the  full  value  of  the  property, 
see  annotatioD  following  United  States  ex 
rel.  Falls  City  Constr.  Co.  v.  Jimmerson, 
L.R.A.1018B,  1107. 

L.R.A.101BF. 


APPBAL  by  relator  from  a  judgment  of 
the  Circuit  Court  for  Johnson  County 
dismissing  a  petition  for  a  writ  of  mandi- 
mus  to  iKHnpel  respondents  to  asaeas  prop- 
erty  for   taxation   at  ita   true  value.     Af- 

The  faots  are  stated  in  the  opinioB. 
Meaara.  Warner  A  Warner  lot  appellant. 
Ai^Ilees  in  propria  peraona, 

McCnUoch,  Ch.  J.,  delivered  the  i^inioB 
of  the  court: 

lliis  is  an  action  instituted  in  the  cir- 
cuit court  of  Johnson  county  in  the  name 
of  the  state  of  Arkansas,  on  the  relation  of 
J.  L.  Nelson,  against  W.  A.  Meek,  the  as- 
BCBsor  of  Johuaon  county,  and  against  the 
county  judge  and  the  persona  conatituting 
the  board  of  equalisation  of  said  county,  ta 
compel  the  defendants,  by  mandamus,  to 
assess  the  property  of  the  county  for  tax- 
ation at  its  true  money  valuation.  It  is  al- 
leged in  the  petition  that  the  relator  is 
the  holder  of  certain  warrants  of  tbe 
county,  duly  Issned  in  pursuance  to  judg- 
ments of  the  county  court;  that  he  has  ob- 
tained judgment  on  said  warrants  ih  the 
circuit  court  of  Johnson  county,  and  U>e 
same  has  not  been  paid;  that  there  is  a 
large  amount  of  floating  scrip  of  Jtduuon 
county  which  is  of  depreciated  mazhet  value 
by  reason  of  the  fact  that  the  eutatanding 
scrip  largely  exceeds  the  posaiUe  revenues 
nf  the  county  under  the  present  systeoi  of 
taxation;  that  the  assessor  and  board  of 
equalization  have  heretofore  valued  the 
property  of  the  county  for  taxation  at 
only  50  per  cant  of  ita  true  valuation  in 
money,  and  propose  to  continue  to  do  so 
under  future  asaeaBments,  unless  otherwise 
directed.  And  it  Is  further  alleged  that  un- 
lesB  the  assessing  officers  of  the  county  be 
required  to  discharge  their  legal  doty  by 
asaesaing  property  at  ita  true  value  in 
money  there  will  be  no  means  whatebv  the 
relator  can  secure  p.iynient  of  his  said  judg- 
ment against  the  county. 

Tlie  defendants  Died  an  answer  ad- 
mitting that  the  relator  was  the  holder  of 
the  scrip  as  mentioned  and  described  in  the 
petition  and  had  obtained  judgment  there- 
on, and  also  admitted  that  tbe  assessnientB 
of  valuation  of  property  for  taxation  pur- 
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poeea  bad  been  on  a  ba&is  of  50  per  cent  of 
true  valuation,  and  would  remain  the  same 
in  the  future,  but  alleged  that  aaid  aaiiees- 
ment«  of  Taluation  were  in  arcordance  with 
B  of  other  prop«rt]r  in  tlie  other 
if  the  state,  and  under  the  expresa 
direction  of  the  state  tax  ^^ommiasion, 
which  Iiad  iDade  an  order  Gxlng  60  per  cent 
ae  the  proportionate  valuation  to  be  bb- 
aesBod  on  property  for  purposeB  of  taxation. 

The  relator  demurred  to  the  answer, 
wliich  waa  overruled,  and  he  declined  to 
proceed  further,  and  Buffered  a  judgment 
dismissing  the  petition,  and  he  prosecutes 
an  appeal  to  this  court. 

In  the  Btate  of  the  pleadings  just  related 
the  onl;  question  presented  is  whether  or 
not  the  answer  of  the  defendants  set  forth 
facts  BuSlcient  to  Justify  them  in  assesBing 
the  property  of  Johnson  county  at  less  than 
ita  fnll  value  In  money.  It  is  contended  on 
the  part  of  the  relator  that  the  Constitu- 
tion and  laws  of  this  state  embody  a  spe- 
ciSc  command  to  the  assessing  officers  to 
assess  all  property  at  its  full  valuation  in 
money,  and  that  a  refusal  on  the  part  of 
thoee  <riGcers  to  obey  that  command  calls 
for  compulsory  action  by  the  courts  in  be- 
half of  those  who  are  aggrieved  by  such 
dereliction.  It  therefore  becomes  import- 
ant to  inquire  what  the  commands  of  our 
laws  are  with  respect  to  the  taxation  of 
property,  and  the  relation  of  those  com- 
mands to  each  other. 

The  only  provision  of  the  Constitution 
Ijearing  upon  the  question  at  issue  reads  as 
foDowB:  "All  property  subject  to  tax- 
ation shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  In  such  man- 
ner »8  the  general  assembly  shall  direct, 
making  the  same  equal  and  uniform 
throughout  the  state.  No  one  species  of 
property  from  which  a  tax  may  be  collected 
shall  be  taxed  hif^ier  than  another  species 
of  property  of  equal  value."  Section  G, 
art.   16. 

Count^l  for  relator  erroneously  assume 
that  the  above-quoted  provision  of  the  Con- 
stitution amounts  to  a  command  to  assess 
property  at  full  valoation ;  but  a  consid- 
eration of  the  language  used  by  the  fram- 
ers  of  the  Constitution  leads  to  the  conclu- 
sion that  no  such  meaning  was  intended. 
The  only  command  embraced  in  this  provi- 
sion is  that  the  property  shall  be  taxed 
"according  to  value."  That  is  to  say,  on  a 
valuation  basis,  and  not  on  some  other 
basia.  The  further  provision  is  that  the 
value  is  to  tie  ascertained  in  such  manner 
as  the  general  assembly  shall  direct,  which 
showa  that  it  was  intended  to  tie  a  matter 
for  the  legislature  to  determine  what  the 
basis  of  the  valuation  should  be  and  bow 
it    should    be    ascertained.      There    is    no 
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doubt  of  the  power  of  the  legislature  to 
provide  for  an  assessment  based  on  the  full 
mc)ney  valuation  of  properly,  nor  that  the 
legislature  has  so  provided  in  lbs  statutes 
which  have  been  enacted  since  the  adoption 
of  the  present  Constitution^  but  it  is  equal- 
ly clear  that  the  Constitution  Itself  does 
not  compel  an  assessment  according  to  full 
value,  and  it  does,  in  fact,  leave  that  mat- 
ter entirely  to  the  lawmakers.  That  is 
the  effect  of  our  previous  decisions  on  that 
subject.  Id  Jonesboro  Bank  v,  Hampton, 
fl2  Ark.  -1^2,  123  S.  W.  753,  we  saJd:  "It 
is  true  the  Constitution  provides  that  'nil 
property  subject  to  taxation  shall  be  taxed 
according  to  its  value,'  hut  this  ii  dtme 
when  the  valuation  is  equalized  with  other 
property  of  the  same  kind  in  the  county." 

See  also  Ex  parte  Ft.  Smith  &  V.  B. 
Bridge  Co.  62  Ark.  461,  36  S.  VV.  lOflO,  and 
Drew  County  Timber  Co.  v.  Cleveland 
County,  124  Ark.  589,  187  S.  W.  11*2,  in 
each  of  which  cases  this  court  ruled  that  au 
individual  taxpayer  was  entitled  to  a  re- 
duction o{  his  assessment  so  as  to  conforu 
to  the  xaluations  placed  upon  other  prop- 
erty in  the  county,  notwithstanding  the 
fact  that  his  own  property  was  then  as- 
sessed at  less  than  full  value.  He  same 
interpretation  has  been  placed  upon  similar 
provisions  in  the  Constitutions  of  other 
states.  Taylor  v.  Louisville  &  K.  R.  Co. 
31  C.  C.  A.  537,  ao  U.  S.  App.  166,  88  Fed. 
350. 

The  only  two  specific  mandates  contained 
in  the  Constitution  are,  one,  that  a  valua- 
tion basis  must  be  adopted,  and  the  other, 
that  in  fixing  the  value  the  same  shall  be 
"equal  and  uniform  throughout  the  state." 
Aside  from  the  constitutional  limitations 
in  thoae  two  respects  the  legislative  will  is 
left  supreme,  but  any  action  of  the  legisla- 
ture looking  to  the  ascertainment  of  the 
value  of  property  for  purposes  of  taxation, 
or  in  fixing  the  basis  of  taxation,  must  ooei- 
form  to  that  paramount  command  of  the 
Constitution  that  the  valuation  must  be 
equal  and  uniform  throughout  the  state. 
In  other  words,  the  legislature  can  fix  any 
twsis  of  valuation  that  may  be  found  fair 
or  necessary,  either  at  the  full  valuation 
in  money  or  any  less  percentage  of  valua- 
tion, provided  that  the  element  of  uniform- 
ity throughout  the  state  is  preserved.  And 
it  is  also  readily  seen  that  the  action  of 
executive  officers  in  carrying  out  the 
methods  of  taxation  prescribed  under  tiie 
statutes  of  the  state  must  conform  to 
the  constitutional  commands  of  equality  and 
uniformity.  We  have,  then,  this  situation: 
The  lawmakers  have,  in  the  statutes  en- 
acted, provided  for  a  system  of  taxation  in 
accordance  with  the  constitntional  plan  of 
assessments  "according  to  value,"  and  havo 
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proTided  that  tlie  asseBsmetiU  shall  be  at 
the  true  and  full  valuation  of  property  in 
money.  Kirbj-'a  Dig.  g  6974.  And  in  or- 
der to  conform  to  the  constitutional  com- 
mand of  uniformity  and  equalitj',  there  has 
also  been  provided  an  appropriate  statutory 
method  of  equalization  in  the  counties  and 
throughout  the  atftte  of  the  valuations  of 
property  for  purpoees  of  taxation.  The 
whole  plan  is  outlined  in  the  various  sec- 
tions of  the  statute  which  provide  for 
rounty  boards  of  equalization,  chared  with 
the  duty  of  exalniniiig  the  aaaesamenta  of  all 
dassea  of  property  in  the  county  and  rais- 
ing or  lowering  aame  ao  aa  to  make  the  aa- 
sesaments  uniform;  and  in  providing  for 
the  state  tax  commission  wbich  performs 
the  functions  of  b.  state  etjualiEing  board, 
with  autlioritj  to  raise  or  lower  asseBs- 
menta  hy  districts,  counties,  or  municipaJ- 
Itlea.  Act  No,  257  of  1009.  The  powers 
and  duties  of  the  tax  commiasion,  aa  set 
forth  in  the  act,  so  far  aa  they  relate  to  the 
question  now  before  ub,  are  declared  in  the 
flrst  subdivision  of  g  11  of  the  statute  re- 
ferred to  above,  which  reads  as  followe: 
"1.  To  have  and  exercise  general  and  com- 
plete supervieion  over  the  assesement  and 
collection  of  taxes  and  the  enforcement  of 
the  tax  laws  of  the  state,  and  over  the  sev- 
eral county  tax  asaessors,  tax  collectore, 
county  boards  of  review  and  equalization 
and  other  ofBcers  charged  with  the  agaeaa- 
ment  and  collection  of  taxes  in  the  several 
counties  of  the  etate,  to  the  end  that  oU 
assessments  on  property,  privileges,  and 
frauchisea  in  the  etate  shall  be  made  in 
relative  proportion  to  the  just  and  true 
value  (hereof,  in  substantial  compliance 
with  the  law," 

Also  in  §  12,  which  provides  that  the  com- 
mission shall  meet  annually  a  a  a  state 
equalization  board  on  the  second  Monday  in 
Kovembcr  "for  the  eqiiali/.ation  of  the  tax- 
able values  of  such  personal  or  real  prop- 
erty as  may  come  before  it  hj-  reason  of  re- 

.  port  or  otherwise;"  that  they  "shitll  exam- 
ine and  compare  the  returns  of  the  aseesa- 
ments  of  property  in  the  several  counties 
of  the  state  and  proceed  to  equalize  the 
same,  so  that  all  the  taxable  property  in 
the  state  aliall  be  assessed  at  its  true  value, 

■    and  that  all  property  shall  bear  its  equal 

~.  and  just  proportion  of  the  taxes  of  the  dif- 

-"  fereiit  counfiea  of  the  state." 

It  is  furtlier  provided  in  the  act  that 
when  the  valualion  of  property  in  any 
county,  district,  or  municipality  is  found 
to  be  out  of  proportion  with  the  values  as- 
sessed In  other  localities,  the  tax  commis- 
sion may  "raise  or  reduce  the  same  to  its 
true,  full,  and  proportionate  value."  It  is 
thus  seen  that  the  most  important  function 
of  the  tax  commission  and  its  first  dnty  ia 

L.R,A,1918F, 


to  preserve  uniformity  in  the  i 

throughout  the  various  counties  of  the 
State,  and  that  it  is  to  sit  annually  as  a 
board  of  equalization.  It  will  be  obsened 
from  a  consideration  of  the  language  of  the 
statute  just  quoted,  defining  the  duties  of 
that  it  provides  that 


the 


shall    : 


other  assessing  olficers  to 
of  property  L 


the   < 


the  end  that  the 
I  the  sUte  "shall 
relative  proportion  to  the  just 
and  true  valuation  thereof."  It  does  not 
require  complete  attainment  of  the  full 
valuation,  nor  absolute  uniformity,  hut  it 
recognizes  the  fact  that  valuations  are 
merely  relative,  and  that  uniformity  is  only 
an  approximation,  and  that  perfection  ia 
neither  direction  can  be  attained.  It  a 
readily  seen,  however,  that  uniformity  is 
the  dominant  idea  in  the  performance  of 
the  duties  of  the  tax  com  miss  ion. 

Now,  the  answer  of  the  defendants  in 
this  case,  as  the  assessing  officers  of  John- 
eon  county,  is  a  confession  that  they  have 
not  literally  obeyed  the  mandate  of  the  stat- 
ute, which  obviously  provides  for  the  as- 
sessment of  all  property  at  its  true  value, 
hut  it  is  also  an  assertion  tliat,  in  disobey- 
ing the  statutory  conunand,  they  have  done 
so  in  order  to  meet  the  constitutional  re- 
quirement of  uniformity,  and  that  this  waa 
done  in  accordance  with  the  specific  direc- 
tions of  the  atate  tax  commission  under 
whom  the  county  assessing  officers  are  re- 
quired to  act.  In  other  words,  they  justify 
the  assessments  at  less  than  true  value  un- 
der the  plea  that  it  was  necessary  to  do  ao 
in  order  to  make  the  assessments  uniform 
witli  those  in  other  counties,  and  also  to 
conform  to  the  directions  of  the  tax  com- 
mission. To  this  the  relator  r^liw  that 
there  is  a  double  command  to  assess  the 
property  at  full  value  as  well  aa  mi  an 
equality  with  other  property  in  the  atate. 
and  that  the  derelictions  of  the  BBSeasing 
officers  of  other  counties  and  of  the  tax 
commissioners  in  permitting  it  to  be  done 
afford  no  justification  as  against  the  rights 
of  a  suffering  creditor. 

We  are  of  the  opinion  that  the  answer  of 
the  defendants  is  a  sufficient  one,  and  that 
they  are  compelled  by  tlia  plain  mandate  of 
the  Constitution  to  assesB  property  in  the 
county  in  conformity  with  valuations 
placed  on  such  property  in  other  counties, 
regardless  of  the  fact  that  it  calls  for  an 
assesBtnent  at  less  than  full  value.  Any 
other  view  of  the  matter  would  work  an  in- 
justice to  the  taxpayers  of  that  particular 
county,  and  that,  too.  in  manifest  violation 
of  the  constitutional  guaranty.  Such  is  the 
necessary  effect  of  the  decision  of  thin  court 
in  Ex  parte  Ft.  Smith  and  V.  B.  Bridge 
Co.    62    Ark.    461,    39    8.    W,    1060.    It 
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is  true  thst.  in  tb&t  case  the  court 
vae  dealing  solely  with  the  question  at 
uniformity  within  a  single  countj,  but  the 
deciHion  waa  that  a  taxpayer  whose  prop- 
ertf  had  been  aiiBeBsed  at  less  than  lull 
yalue  had  a  remedy  to  compel  a  reduction 
where  the  assessment  was  dispioportionftte 
with  the  asseasmenU  of  other  property  in 
the  county.  Now,  t^  constitutional  guar- 
anty with  respect  to  uniformity  is  not  re- 
stricted to  county  lines,  for  the  express 
declaration  is  that  the  valuations  shall  be 
"equal  and  uniform  throughout  the  state." 
Therefore  when  this  court  held  in  the  case 
juat  cited  that  a  taxpayer  had  the  right  to 
compel  the  reduction  of  his  assesmnents  to 
conform  to  the  assessments  of  other  prop- 
erty in  the  county,  it  necesaarily  follows 
therefrom  that  the  citizens  of  one  county 
are  entitled  to  the  same  remedy  to  compel 
such  reduction  as  would  afford  equality 
and  unitonnity  with  assessments  of  prop- 
erty in  other  counties  in  the  state.  The 
creation  of  the  stste  ta^c  commiasion  was 
for  the  purpose  of  providing  just  such  re- 
lief; and  if  this  court  should  undertAke  to 
direct  the  assessing  officers  of  Johnson 
county  to  assess  the  property  there  at  full 
value,  regardless  of  the  assessments  in 
other  counties,  it  would  create  a  conflict 
with  the  specific  directions  of  the  tax  com- 
mission,— a  tribunal  which  the  lawmakers 
have  erected  for  the  purpose  of  settUi^  alt 
such  questions. 

It  is  urged  that  this  view  of  the  question 
might  lead  to  a  disastrous  result  to  the 
creditors  of  m  eoBnty  for  the  reason  that 
various  asBsssii^  of&ears  of  the  atate  might 
couspine  together  tA  put- the  assesMiientB 
down  to  a  miuimum  so  that  the  revenues 
would  be  wholly  inadequate  to  discharge 
the  ohiigatione  of  the  state  and  county. 
nils  ii  B.  reflection  on  the  taxation  scheme 
of  the  state  and  on  the  officers  who  are  se- 
leeted  to  carry  it  out,  and  it  cannot  be 
taken  into  consideration  in  the  solution  of 
the  question  now  before  us.  Xo  presump- 
tion can  be  indulged  tiiat  all  of  the  public 
officials  of  the  state  In  the  various  counties 
who  have  to  do  with  the  assessment  of 
property  for  taxation  will  knowingly  vio- 
late the  duties  imposed  upon  tlian  1^  l&w. 
But  even  if  it  he  conceded  that  hardships 
may  occasionally  resuh,  it  is  one  of  those 
eventualities  ,wli)ch  one  dealing  with  the 
state  !»  its  subagenciM  has  to  take  into 
account  when  he  accepts  the  oUi^tiona 
theiVof.  We  do  not  by  any  means  intend 
to  aay  that  the  conrts  will  afford  no  remedy 
for  a.  refMaal  am  the  pert  of  a  public  offi- 
cer to  disebat^  kia  dvty.  bntwe  do  say 
that  there  «ni  aome  ills  «r  a  public  nature 
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for  whiol)  th«.e9\iltii  a^orj  no  ttHivf.  and 
the  argument  just  referred  to  relates  to  (me 
of  that  kind.  If  that  aituatiOB  were  to 
arise  it  could  only  be  dealt  with  as  a  politi- 
cal or  legislative  matter,  and  emild  noii  be 
corrected   liy   llie  courts. 

The  relator  relies  principally  upon  tlie  de- 
cision of  the  United  States  circuit  court 
of  appeals  for  the  eighth  circuit,  in  the 
ca.Be  of  Unit^  SUtes  ex  .lel.  PaU  City 
Conatr.  Co.  v.  Jinunarson,  LJU&.UIISB, 
llOS,  138  C.  C.  A.  86,  222  Fed.  49T,  where, 
in  a  case  idcntioal  with  ths  facts  of  the 
present  case,  that  oonrt  heM  that  a  cred- 
itor of  a  county  was  entitled  to  the  relief 
which  we  now  deny  to  the  relator  in  this 
case.  It  is  regrettable  that  there  slfo«ld  be 
a  conflict  in  the  deoiaions  of  courts  aKercis- 
ing  Jurisdiction  over  the  same  terrttaty,  but 
we  are  very  firmly  convinced  that  the 
learned  court  rendering  that  decision 
reached  the   wrong  conclusion. 

This  court  is  the  final  arbiter  in  the  con- 
struction of  tbe  Constitution  .and  laws, of 
this  state,  and  is  not  inllucnced  in  th^ 
matters  by  the  decisions  of  other  courts 
further  than  the  persuasiveness  of  the 
viens  expressed  iu  those  decisions.  We  do 
not  know  how  far,  if  at  all,  the  Federal 
court  was  influenced  in  its  decision  by  the 
fact  that  there  was  an  express  stipulation 
in  the  contract  which  was  signed  Ijatwwn 
the  county  and  the  complain iug  creditor 
that  the  property  of  the  county  should 
thereafter  be  aseeased  at  its  full  and  true 
value,  but  that  was  an  element  in  the  ease 
which  does  not  appear  in  ttie  yraaent  one. 
We  do  not,  however,  think  that  fact  alters 
the  law  on  the  subject  aa  herein  dBoIared, 
The  officers  of  tike  county  who  entemd  into 
the  contmct  coutd  creat»iio  greater  obliga- 
tion with  Kgard  to  future  aseewments  than 
the  law  itself  impoeed,  and  we  are  of  the 
opinion  that  whether  there  was  any  such 
contract  or  not,  the  creditors  have  no  right 
to  compel  the  asaessing  officers  to  value  the 
property  in  the  county  at  such  a  percentage 
as  would  make  the  assessments  in  excess  of 
the  rale  of  valuation  placed  on  similar 
property   in  other  counties. 

Mandamus  is  tike  appropriate  remedy  to 
compel  a  public  officer  to  perforin  all  duUee 
prescribed  by  law,  but  the. remedy  cannot 
be  used,  as  is  asked  iti  this  due,  for  the 
purpose  of  compelling  an  officer  to  do  that 
which  ha  is  required  by  the  dOBttitnlioual 
mandate  and  by  the  express  direction  of  a 
superior  tribunal  not  to  do. 

We  are  of  the  opinion  tliat  the  Circuit 
Court  waa  correct  in  refuting  the  relief 
sought,  and  the  judgment  iB  therefore' afi- 
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InsmraHce  —  against   Hanelroke   —   ac- 
cMemUl  mmns. 

A  sututrtike  while  ridiag  tat  a  strMt  car 
B  place  of  employnant  is  within 
■t  "  _ 
,  although 
the  eiposure  was  not  brought  about  by  "■- 
cumatancea   giving'  It   the   character   of 


Note.  —  The  risks  covered  by  inauraace 
against  sunstroke  are  considered  in  the 
notoft  to  Continentlal  CaBualt;  Co.  T.  John- 
ton,  e  L.R.A.(N.S.)  809,  and  PaA  v.  Pru- 
dentUl  Caauaky  Co.  h.tLA.ltlQK,  057;  and 
see  lat«T  ca.8e,  Con  tinea tal  Casualtv  Co.  v, 
Clark,  post,  1007. 

L.R.A.101BP. 


(Harvef,  J^  dissenta.) 
(June  18,  1018.) 

APMAL  by  plaintiff  fr<m  a.  judgment  of 
the  Superior  Court  for  Marbn  County 
overruling  a  motion  for  new  trial  o[  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  an  accident  insurance 
policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Uessra,  Cbarles  V.  Rcmy  and  James 
M.  Berryblll,  for  appellant: 

If,  in  the  act  which  precedes  the  injury, 
Bomething  unforeseen  or  unusual  occurs 
whfdi  produces  the  injury,  then  the  injury 
has  resulted  through  accidental  means. 

Schinid  ».  Indiana  Travelers'  Acci.  Asso. 
4S  Ind.  App.  483,  SS  N.  E.  1032;  Southard 
V.  Railway  Pass.  Assnr.  Co.  34  Conn.  574, 
Fed  Caa.  No.  13.182;  Standard  Ufe  ft  Acci. 
Ins.  Co.  V.  Schnaltz,  66  Ark.  G98,  74  Am. 
St  Bap.  llfi,  63  S.  W.  40;  United  Stated 
Mut.  Acd.  AsBO.  V.  Barry,  131  U.  S.  100, 
33  L.  ed.  ao,  9  Sup.  Ct.  Rep.  TBS;  1  Am.  k 
Eng.  Enc.  Law,  292. 

Where  a  person  suffers  a  aunBtroka  as  a 
result  of  receiving  both  the  direct  and  in- 
direct rsys  of  tlie  sun,  or  by  reason  of  tlie 
lieat  coming  suddenly  and  unexpectedly  up- 
on him,  the  Bunatroke  thus  received  is  an 
accident. 

Morgan  v.  The  Zenaida,  25  Times  L.  R, 
446;  Ismay,  I.  A  Co.  v.  Williamson  [1«08] 
A.  C.  4ST,  24  Times  L.  R.  881,  77  L.  J.  P. 
C.  N,  S.  197,  99  L.  T.  N.  8.  595,  62  Sol.  Jo. 
7U;  Biyant  v.  CtmUnenUl  CasuaHv  Co. 
107  Tax.  682,  L,ILA.1916E,  04S,  182  8.  W. 


673,  Ann.  Cas.  1918A,  51T,  reversing  — 
Tei.  Civ.  App.  — ,  145  S.  W.  636;  Biggins 
V.  Midland  Casualty  Co.  2S1  111.  431,  118 
N.  E.  11 ;  ContinenUI  Casualtv  Co.  v.  John- 
son, 74  Em.  129,  6  r..R.A.(N.S.)  609,  118 
Am.  St.  Rep.  308,  85  Pac.  545,  110  Ann. 
C«B.  851;  Pack  V.  Prudential  Casualty  Co. 
170  Ky.  47,  I*R.A.19I8E,  053,  185  8.  W. 
498;  Gallagher  v.  Fidelity  k  C.  Co.  183 
App.  Div.  550,  148  N.  T.   Bupp.   1016. 

Where  an  ioaurance  policy  indemniSes 
against  bodily  injuries  suffered  through  ac- 
cidental means,  and  expressly  includes  dis- 
abiUty  caused  by  sunstroke,  the  insurance 
company  is  estopped  from  denying  liability 
on  the  ground  that  sunstroke  ia  a  disease. 

Railway  Officials  and  E.  Acci,  Asso.  v. 
Johnson,  109  Ky.  261,  52  L.R.A.  401,  95 
Am,  St.  Rep.  370,  58  S.  W.  694. 

Mesera.  S.  J.  Carter  and  ».  P.  WU- 
llanu,  for  appellee: 

The  contract  or  policy  sued  on  inaures 
only  against  bodily  injuries  auataiued 
through  accidental  means.  The  bodily  in- 
jury, the  sunstroke,  suffered  by  plaintiff, 
is  the  result.  The  means  through  or  by 
which  such  result  was  produced  must  have 
been  accidental  in  order  to  cast  any  liabil- 
ity on  defendant  under  such  contrai^t  or  pol- 

Schmid  V.  Indiana  Travelers'  Acci.  Aaso. 
42  Ind.  App.  48S,  85  N.  E,  1032;  Bryant  v. 
Continental  Casualty  Co.  —  Tes.  Civ.  App. 
— ,  146  8.  W.  836; 'Shanberg  v.  Fidelity  t 
C.  Co.  19  L.R.A.(N.S.)  1206,  85  C.  C.  A, 
843,  168  Fed.  1;  Clfdero  v.  Bcottiah  Acci. 
Im.  Co.  29  Soot.  Ia  R.  803,  18  8e-  Sesa.  Cas. 
40i  aeriea,  356;  Dosier  v.  Fidelity  t  C.  Co. 
13  IaBJL.  lid,  46  Fed.  446;  United  States 
Mut.  Acci,  Asaa  v.  Barry,  131  U,  8.  100,  33 
L.  ed.  60,  9  Sup.  Ct.  Rep.  7S6. 

Bodily  injuries  caused  by  vicUaltudea  oi 
climate  are  not  bodily  iujuriea  anffered 
through  accidental  meana,  within  tba  pnr- 
of  an  inauranoe  policy,  unless  the  ex- 
posure is  broiiglit  about  by  acta  or  circum- 
stances which  are  unforeseen,  unexpected, 
unusual,  and  fortuitous. 

Schmld  V.  Indiana  Travelers'  Acci.  Aaso. 
42  Ind.  App.  483,  85  N.  E,  1032 ;  Bryant  v. 
Continental  Caaualty  Co.  —  Tex.  Civ.  App. 
— ,  146  S.  W.  836;  Dozier  v.  Fidelity  1  C. 
Co.  13  UR.A.  114,  46  Fad.  446;  Sinclair  v. 
Maritime  Pass.  Assur.  Co,  3  EI.  A  El.  478, 
121  Eng.  Reprint,  SBl,  SO  L.  J.  Q.  B.  N.  S 
77,  7  Jur.  N.  8,  367,  4  h.  T.  N.  8.  15,  8 
Week.  Hep.  342;  Bllaa,  Ins.  %  S99;  Mav, 
Ins.  3d  ed.  g  619. 

Even  t^oi^^h  the  HUsstroke  which  ^in- 
tiff  suffered  waa,  in  and  ol  itself,  mexpect- 
ed  and  unforeseen  by  him,  neverthsless  audi 
sunstroke  was  the  BAtural  and  direct  rvsnit 
of  acta  intantionally  aad  vohmtarily  done 
and  conditions  intentionally  and  voluntarily 
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assumed  by  him,  and  therefore  Burlr 
stroke  was  not  euftered  through  ftceidental 
means,  within  the  purview  ot  the  poMcy 
8iipd  on. 

Sehmid  v.  Indiana  Travelers'  Acci.  Atso. 
42  Ind.  App.  4S3,  86  N.  E.  1032;  Ldiman 
V.  Oreot  VVeHtern  Acci.  Aaso.  155  Iowa,  729, 
42  L.R.A,(X.S.)  S62,  133  N.  W.  762;  Feder 
V.  Iowa.  State  Traveling  Men's  Aseo.  107 
Iowa,  538,  43  L.B.A.  693,  70  Am.  St.  Rep. 
212,  78  N.  W.  2S2;  Fidelity  ft  C.  Co.  v.  Car- 
roll, S  L.R.A.(N.S.)  857  and  note,  T4  C.  C. 
A.  409,  143  Fed.  271,  fl  Ann.  Caa.  955;  Nis- 
kern  v.  United  Brotherhood,  C.  t  J.  S3  App, 
DiT.  304,  87  N.  Y.  Supp.  B40;  Cobb  v.  Pre- 
ferred Mut.  Acci.  AsBO.  to  Oa.  818,  22  8. 
E.  916;  Smonee  v.  Iowa  State  Traveling 
Men's  Asao.  118  Iowa,  430,  92  N.  W.  S3;  3 
Jojee,  Ine.  §  ttOS;  4  Cooky,  Ina.  pp.  SISS- 
3100. 

Sunstroke  or  he«t  stroke  is  not  au  : 
dent   within   the   meaning   of   the    Brttish 
Workmen's  OcHnpeneation  Act. 

Robsim,  E.  *  Co.  t.  Blakey,  4B  Scot.  L. 
R.  254,  B  B.  W.  C.  C.  536 ;  Rodger  V.  Sdiool 
Bd.  40  Scot.  L.  R.  413,  5  B.  W.  C.  C.  547. 

Imlry,  J.,  delivered  the  opinion  of  the 

This  is  an  action  by  appcilant  upon  an 
accident  insurance  policy  issued  by  appellee. 
The  policy  provided,  among  other  things,  for 
an  indemnity  of  812.50  per  week  "against 
bodily  injury  tustaJned  through  occidental 
means,  and  resulting  directly  and  exelUBiTe- 
Ir  of  other  causes  in  Immediate,  contlnnow, 
■nd  total  disability,"  and  also  that  "sun- 
stroke .  .  .  suffered  through  occidental 
means  .  .  .  shaJl  ba  deenud  »  badily 
injury  within  the  meaning  of  the  policy." 
A  trial  was  had  by  the  court  without  the 
intervention  of  a  jury,  resulting  in  a  find- 
ing and  judgment  for  appellee,  and  from 
that  judgment  appellant  appeals,  assigning 
as  error  tbe  action  of  tha  court  in  overrul- 
ing his  motion  for  new  trial.  The  controll- 
ing question  in  this  appeal  ia  presented  by 
appellant's  first  and  second  specifications 
for  a  new  trial, — that  the  decision  of  tl)e 
court  is  contrary  to  law  and  not  BUstaintd 
by  sufficient  evidence.  The  evidence  shows 
that  on  July  S,  1911,  appellant,  while  going 
from  the  poatoflice  in  the  city  of  Indianap- 
olis to  his  place  of  employment  on  East 
Michigan  street,  was  riding  upon  an  open 
ntreet  car,  and  as  the  car  proceeded  in  a 
northeasterly  direction  along  Massachusetts 
avenue  it  left  the  shaded  portion  of  the 
street,  when  appellant,  by  reasrai  of  his 
position  in  the  car,  was  subjected  to  the 
direct  and  indirect  rays  of  the  sun.  It  ap- 
pears that  he  ifas  about  to  alight  from  the 
car  at  East  Miehigin  street  at  a  place  where 
there  was   no  shade  when   he  suffered   the 
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EfuiratrDke  which  rendered  him  unable  to 
perform  his  daily  labor  from  that  time  until 
the  bringing  of  thi»  suit  on  the  30th  d«y  nf 
AnguHt,  1912.  Appellant  duly  notified  the 
company  «f  hie  disability  and  of  his  having 
Buffered  a  sunstn^e  while  a  passen^r  mi  a 
street  car.  Appellee,  however,  refused  set- 
tlement on  the  ground  t*»t  sunstroke,  when 
suffered  by  a  person  wkile  intmitiomliy  per- 
forming the  ordtnary  ajid  usual  duties  of 
his  daily  occupation  in  the  ordinary  and 
usual  manner,  is  not  a  bodily  ininry  suffered 
throuf^  accidental  means  within  the  terms 
of  the  policy. 

A  construction  of  the  provlshm  of  the  pol- 
ioy  that  "sunstroke  .  .  .  anffered  through 
accidental  mekna  .  .  .  shall  be  deemed 
a  bodily  injury  within  the  meaning  of  this 
poHey"  will  be  decSstve  of  the  only  question 
of  importance  in  this  caw.  The  oontenthm 
of  appellee  is  that  in  the  t«rm  "accidental 
meaitB,"  as  therein  uaed,  some  vti^nce,  oaan- 
atty,  or  Vis  major  Is  hoceHorily  SHvolv«d, 
and  that  disability  or  death  engendered  by 
exposure  to  the  sun's  heat,  or  other  atmos- 
pheric influences,  cannot  properly  be  said  to 
be  accidental,  unless  the  eicpoedre  Is  ittitt 
brought  about  by  circumstances  which  give 
it  the  character  of  an  accident.  In  other 
words,  If  the  exposure  to  the  heat  of  the  sun 
was  intentionally  encountered  in  the  ordi- 
nary perfcvmaace  «f  a  person'!  usual  duties 
of  life  or  occupation,  it  is  not  accidental; 
but  it  a  pcrsoo.  ehotild.  1^  reason  of  ship- 
wreck or  other  like  occurrence,  bn  left  in  a 
position  in  the  heat  of  the  sun,  and  ttiereby 
sul^red  sunstroke,  the  means  would  be  ac- 
oidental.  This  is  the  view  taken  in  the  cose 
of  Sinclair  v.  Maritime  Pass.  Assur.  Co.  3 
EL  ft  El.  478,  121  Eng.  Reprint,  621.  30  L. 
J.  Q.  B.  N.  S.  77.  7  Jur.  N.  S.  387,  4  L.  T. 
N.  S.  15,  0  Week.  Rep.  342,  and  that  case 
is  followed  to  a  great  extent  by  the  follow- 
ing caaes;  Dozier  v.  FideUty  ft  C.  Co,  (C. 
C.)  13  LJLA.  114,  46  Fed.  4461  Bwwnoik 
V.  Continental  Caenatty  Co.  (l&li)  66  Pa. 
Super.  Ct.  392;  Continental  Cosnalty  Oo.  v 
Pittman  (1016)  145  Qa.  641,  89  8.  E.  716; 
and  Bryant  v.  Continental  Casualty  Co.  — 
Tex.  Civ.  App.  — ,  145  8.  W.  838. 

iThe  purpose  of  accident  inHurance  is  to' 
protect  the  insured  against  accidents  that 
oeenr  while  lie  is  going  about  his  business 
in  the  usual  way,  without  any  Uiought  of 
being  injured  ot  killed,  and  whes  there  is 
no  probability,  in  the  ordinary  course  of 
events,  that  he  will  suffer  injury  or  death, 
^e  reason  men  secure  accident' insurance  is 
to  protect  them  from  the  unforeseen,  un- 
usual, and  unexpected  injury  that  might 
h&ppen  to  them  while  pursuing  the  usual 
and  ordinary  routine  of  their  daily  vocation, 
or  the  doing  of  the  things  that  men  do  la 
:ery day  affairs  of  life.    Wean 


,.0' 


.gle 


INDIANA  SUPREME  COUBT. 


of  opinim  that  the  better  reaioning  pointa 
out,  and  the  weight  of  authority  holds  the 
true  te»t  to  be,  th&t  if  in  the  »ct  which 
precedes  the  injur;,  though  un  intentional 
act,  BomethiDg  unuBUftl,  unforeseeD,  and  un- 
eipect«d  occurs,  which  produces  the  injury, 
it  ia  accidental;  but  if,  in  the  act  which  pre- 
(«dea  the  injury,  something  uatwl,  foreMen, 
and  expected  occura,  whiob  produces  the  in- 
jury, it  is  not  accidentally  effected.  We  are 
supported  in  our  holding  by  the  ftdlowing 
cases,  which  involvia  the  questjon  gf  whetlier 
nuRstrcdie,  sulTered  while  engaged  in  the 
usual  daily  duties,  is  accidental :  Con- 
tinental  Casualty  Co.  v.  Johnson,  74 
Kan.  120,  6  L.R.A.(N.S.)  609,  118  An. 
St.  Rap.  SOS,  85  Pac.  545,  10  Ann.  Gas.  851; 
Pack  V.  Prudential  Casualty  Co.  (1S16)  170 
Ky.  47,  L.RJ,1016E,  862,  186  S.  W.  4»6; 
Higgins  T.  Midland  Casualty  Co.  (1917) 
381  111.  431,  118  N.  E.  11;  Bryaat  t.  Con- 
tinaotal  CMUalty  Co,  (1910)  107  Tex.  662, 
UR.A.iei0E,  64S,  1&2  S.  W.  673,  Ann.  Cm. 


laiSA,  617.  The  last  case  above  cited  over- 
rules the  holding  of  the  lower  court  in  the 
same  case  reported  ir  —  Tex.  Civ.  App.  — , 
146  S.  W.  336,  upon  which  the  Httman 
Case,  146  Ga.  641,  81)  S.  E.  710,  and  Senian- 
cilc  Case,  66  Pa.  Super.  Ct.  392,  were  largely 

We  are  constrained  to  hold  that  the 
injury  bore  in  questiw,  as  shown  by  the 
evidence,  was  caused  by  "accidental  means," 
that  the  decision  of  the  court  is  contrary 
to  law  and  the  evidence,  and  that  the  court 
erred  in  overruling  appellant's  motion  for 
a  new  trial. 

The  other  questions  presented  under  tlie 
motion  for  new  trial  proliably  will  not  ari^e 
upon  another  trial  of  this  cause,  and  are 
therefors  not  considered. 

Judgment  reversed,  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial- 

Harrejr,  J.,  dissents. 


SOUTH  DAKOTA  SUPKBMIE  COURT. 

MAUDE  STRONG,  Hespt., 

SEBASTIAN  SCHAFFER  et  si.,  AppU., 

(30  S.  D.  250,  163  N.  W.  1036.} 


-  obJecUon  to 


PleaAlngr  —  Bn«cien«T 
0Vld«nc«. 

1.  A  complaint  may  be  sufBcient  to  nith- 
Ktand  an  objection  to  introduction  of  evi- 
dence, although,  upon  timely  objection, 
amendment  would  have  been  required. 

For  other  oate»,  set  PUading,  I.  g,  tn  Dig. 

ISS  N.  8.  ; 

Evidence  '—  of  Intent  to  support  family 

—  iufficiency. 

2.  That  if  a  man  could  not  have  procured 
intoxicating  liquor  he  would  have  used  hia 
earnings  for  the  support  of  bis  family  may 
be  found  from  the  fact«  that  it  was  his  duty 
to  do  BO,  and  that  he  in  fact  did  so  use  them. 
Iiefore  liquor  was  furnished  to  him. 

For   other  cases,  see   Evidence,   Xll.   k,   in 

Dig.  1-52  y.  W. 
Intoxicating   llqnor  —  civil   damage  — 

basis  tor  damages.  ' 

3.  In  determining  the  damages  to  he  al- 
lowed under  the  Civil  Damage  Act  for  lose 
to  a  family  becanne  of  diminished  earning 
capacity  of  the  husband,  due  to  the  sale  of  i 
liquor  to  him,  the  earning  ca^city  when  i 
the  Gtat  sales  were  made  to  him  must  be  i 
used  as  a  basis  for  comparison,  unless  it  is  | 
shown  that  the   sales   prevented  him   from 

Note.  —  As  to  baus  for  determining  \ 
earning  capacity  in  action  und*r  Civil  Dam- 1 
age  A^  see  annotation  following  thla  case, 
post,  664,  and  references  therein  to  anno- 
tationa  on  related  questiMis.  | 
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getting  greater   returns   than    he   then   re- 

For  other  onsM,  see  Damages,  III.  e,  in  W« 

l-5i  N.  8. 
Same  —  llabllttf  for  anles  by  others. 

4,  One  sued  under  the  Civil  Damage  Act 
tor  loss  of  support  to  a  family  by  the  sale 
of  intoxicating  liquors  to  the 'husband  and 
father  cannot  be  held  liable  for  loss  earned 
by  sales  by  others  which  occurred  before  he 
began  selling  to  the  person  in  queotion. 
For  other  oatet,  «e«  IntomMtiag  JAquort, 

IV.  b,  in  Dig.  1-52  If.  S. 
Same  —  Jolat  llabUltj'. 

6.  There  is  no  jtrint  liability  upon  bonda 
given    by    liquor   dealers   under   tie    Civil 
Damage  Act. 
For  other  catet,  gee  Bondt,  II.  a,   in  Dig. 

1-52  N.  8. 

(McCoy  and  Policy,  JJ„  dissent.) 


(August  7,  1017.) 

APPEAL  by  defendants  from  a  judgmpnt 
of  the  Circuit  Court  for  Bronu  CounlT 
in  plaintiff's  favor  and  from  an  order  deny- 
ing a  new  trial  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  mIp 
of  intoMicating  liquor  to  plaintiff's  hus- 
band.    Revcreed. 

The  facts  are  stated  ia  the  opinion. 

Jfeasrs.  Georjce  H,  Fletcher  and  W.  A. 
Hazle  for  appellants. 

Air.  Amos  N.  Goodman,  for  respondent: 

If  the  alleged  defect  in  the  complaint  is 
not  cured  by  the  answer,  it  might  have 
lieen  cured  by  amendment  at  the  trial.  It, 
therefore,  is   not  such  a  defect  as  will  be 
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rereraible,  If  the  facU  are  supipHed  in  Hie 

evidenoe. 

Johnson  T.  Bumside,  8  S.  B.  230.  52  N. 
W.  1057;  Anderson  v.  Alaeth,  S  S.  D.  566,  62 
>'.  W.  435:  DeLuce  v.  Root,  12  S.  D.  141; 
80  Tfl".  W.  181;  Sherwood  v.  Sious  Falls,  JO 
S.  D.  405,  73  N.  W.  913 ;  Martin  v.  Graff, 
10  S.  D.  562,  74  N.  W.  1040;  Woodford  v. 
Kelley,  18  S.  D.  815,  101  N.  W.  1080;  J. 
P.  Anderson  Lumber  Co.  t.  Spears,  25  S.  D. 
«*4.  127  N,  W.  643;  Strait  t.  Eureka,  17 
-«,  D.  326,  06  S.  W.  696 1  Roberta  v.  Jacobs, 
37  a  D.  27,  156  X  W.   5B8, 

In  actions  of  this  kind,  It  te  incumbent 
upon  the  wife  to  show  the  ability  of  her 
liuslinnd  to,  and  the  ertent  to  which  he 
did,  render  auch  support  under  normal  con- 
ditions. 

Merrinane  T.Miller,  148  Mich.  412,  lllN. 
n".  1050,  15T  Mich.  279,  25  L.R.A.(N.S.} 
585,  118  N".  W.   11,  122  N.  W,   82. 

It  being  incumbent  upon  her  to  show  the 
approximate  amount  by  some  evidence 
tending  to  show  the  amount  necessary  to 
support  herself  and  family,  evidence  of  the 
amount  of  rent,  grocery  billa,  etc.,  ii  ad- 
mi  ^sible. 

Joyce,  Intoxicating  Liquors,  %%  4T8, 4S] ; 
ilanzer  v.  Phillips,  139  Mich.  61,  102  N. 
W.  292;  Weiser  v.  Welch,  J12  Mich.  134, 
70  K.  W.  438;  Faivre  v.  Mardercheid,  117 
Iowa,  724,  00  N.  W.  T6;  Eastwood  y. 
Klanun,  83  Xeb,  546,  120  N.  W,  149;  Aciten 
V.  Tinglehofl,  83  Neb.  286,  119  N.  W.  4S6; 
Campbell  r.  Johnson,  25  S.  D.  45B,  127  N. 
W.  488:  Fox  v.  Wunderlich,  64  Iowa,  187, 
20  S.  W.  7. 

The  saloon  keeper  Is  absolutely  forbid- 
den to  sell  to  such  a  perstHi  as  plaintiff's 
husband. 

1  Enc.  PI.  &  Pr.  818,  830,  831;  Suther- 
Isnd,  Code  PI.  Pr.  k  Forms,  S8  407,  409; 
Tower  v.  McFarUnd,  1  Neb,  (Unof.l  893, 
98  X,  W.  172;  23  Cyc.  317;  Joyce,  Intoxi- 
cating Liquors,  S3  485,  486;  Huff  v.  Alt- 
man,  09  Iowa,  71,  68  Am.  Rep.  213,  SB  N. 
W.  440;  Sandige  v.  Widmann,  12  8.  D. 
101,  80  N.  W.   164. 

Retail  dealers  who  violate  the  statute  as 
eamplaJned  of  are  severally  liable  for  all 
dunages  resulting  from  injury  to  the  wife's 
aeaas  of  support. 

Kennedy  v,  Qarrigan,  23  S.  B.  265,  121 
y.  W.  783.  21  Ann.  Gas.  392;  Dtckmann  t. 
Thomas,  36  S.  D.  28S,  154  N.  W.  811. 

Mr.  Thomas  L.  Arnold  also  for  respond- 
eat. 

Whiting,  J'.,  delivered  the  opinion  of  the 

Defendants  Schaffer  Brothers  were  sa- 
loon keepers.  As  such  they  gave  bonds 
under  the  provisions  of  9  2830,  P.  C.  The 
other  defendant,  a  surety  company,  was  the 
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surety  on  sncb  bonds  from  July  1,  1913, 
until  after  the  commencement  of  this  ac- 
tion, which  was  in  May,  1915.  -  PIninliff 
sought  to  recover  mi  such  bonds  dama^^ 
which  she  claimed  to  have  suffered  through 
the  sale  of  intoxicating  liquors  to  her  hus- 
band, Leon  Strong,  by  Sehaffer  Brotbera. 
In  trial  court  there  were  verdict  and  judg- 
ment for  plaintiff.  From  such  judgment, 
and  an  order  denying  a  new  trial,  all  the 
defendants  appealed. 

Appellants  question  the  sufficiency  «( the 
complaint.  This  question  was  raised  in 
tbe  trial  court  by  objeetioas  to  introdne- 
tion  of  evidence.  If  It  had  been  raised  be- 
fore trial,  Uie  trial  court  might  pr<q>erly 
have  required  the  complaint  to  bave  been 
amended;  but  the  complaint  Was  not  so 
larking  in  substance  as  to  justify  the  trial 
court  in  sustftining  the  objection  to  intro- 
duction of  evidence.  J.  F.  Anderson  Lum- 
ber Co.  T.  Spears,  86  S.  B,  624,  127  N.  W. 
843. 

Respondent  alleged  that  her  husband  was 
in  the  habit  of  getting  intoxicated;  that 
repeatedljr,  and  on  divers  days  and  dates 
from  July  I,  1913,  nntil  the  commenceMent 
of  this  action,  the  Sehaffers  had  sold  him 
intoxicating  liquors;  that  by  reason  of  the 
above  she  had  been  and  was  deprived  of 
the  support  and  maintenance  for  herself 
and  ehildren  to  which  she  was  Justly  and 
legally  entitled  from  her  husband.  By  the 
instructions  of  the  trial  court  we  are  e- 
lieved  from  any  necessity  of  discussing 
what  respondent  had  to  prove  to  establish 
her  canse  of  action.  Such  court  limited 
respondent's  right  of  recovery  to  "damages, 
if  any,  suffered  by  the  plaintiff,  occasioned 
to  her  means  of  support  lor  hereetf  and 
children."  Despondent  is  correct  in  say- 
ing: "The  question  is:  Did  he  support 
his  family  r  If  not,  did  the  sale  of  liquor 
by  the  defendants  enter  into  his  reason  fer 
not  doing  so,  and  to  what  extent!" 

There  was  no  evidence  to  show  that 
Strong  was  ever  in  the  Schaffer  saloon 
prior  to  September,  1913.  The  evidence  is 
undisputed  that  he  became  addicted  to  Uie 
use  of  intoxicating  liquors  in  1912;  that 
in  September,  1913,  he  was  capable  of  and 
was  earning  35  cents  an  hour,  and  con- 
tinued capable  of  and  did  earn  this  amount 
up  to  the  time  this  action  was  brought: 
Uiat  he  had  quit  giving  his  family  any 
material  assistance  before  September,  1913; 
that  he  was  drunk  a  good  share  of  the  time 
after  September,  1913,  and  bought  a  part, 
at  least,  of  his  liquor  in  the  Behaffer 
saloon.  The  jury,  if  it  were  not  for  tiie  evi- 
dence to  the  contrary,  might  have  pre- 
sumed that  Strong  was,  through  his  drunk- 
enness, rendered  less  capable  of  earning 
money  than  he  was  on  September  1,  1913. 

•  ,Googk 
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Tbe  jury  naj  hsre  found  that,  owing  to 
such  drankennesB,  he  actually  Io(t  time 
from  his  work,  though  there  wu  no  direct 
evidence  that  he  ever  lost  an  hour's  time 
from  his  wgrk  on  account  of  luch  drunk- 
ennesa.  Inasmueb  as  it  is  usual  and 
natural  for  the  huiband  and  father  to,  and 
in  fact  iB  hiB  legal  duty  to,  pTovlde  for  his 
family,  and  inasmuch  as  there  wse  evidence 
allowing  that,  before  ha  became  addicted  to 
the  use  of  intoxicants,  he  did  provide  for 
his  family,  the  jury  were  undoubtedly 
warranted  in  finding  that,  if  he  could  not 
h&ve  got  intoxicating  liquors,  he  would 
have  used  his  earnings  for  the  benefit  of 
his  family.  Therefore,  tliough  we  believe 
it  should  have  ba«n  possible  for  respondent 
to  have  furnished  better  evidence  of  some 
of  the  neoeasaxy  elementB  of  her  cause  of 
action,  we  would  hardly  feel  justified  in 
reversing  the  judgment  upcm  the  ground, 
as  urged  by  appellants,  that  the  verdict 
was  unsupported  by  the  evidence. 

Appellants  contend  that  certain  evidence 
was  improperly  received.  Conceding  that 
there  was  evidence  properly  received,  which 
furnished  answers,  favorable  to  respondent, 
to  the  queations,  "Did  he  support  hie  fam- 
ily!" and  "Did  the  sale  of  liquor  by  the 
defendanta  enter  into  his  reason  for  not 
doing  BO  .  .  .!"  we  need  still  inquire 
whether  there  was  error  in  the  receipt  of 
certain  evidence  which  we  must  presume 
the  jury  couBidered  in  determining  "to 
what  extent"  respondent  was  damaged. 
Tbe  greatest  possible  earning  capacity  up- 
on which  respondent's  claim  far  damages 
could  be  baaed  would  be  Strong's  earning 
oapaoity  in  September,  1913,  if  he  had  not 
then  lieen  addicted  to  the  \)»e  of  intoxicat- 
ing liquors.  There  was  no  competent  evi- 
dence that  such  earning  capacity  exceeded 
990  per  month— 3S  cents  per  hour.  Tlierc 
was  reoeived,  over  appellanta'  objections, 
evidence  in  relation  to  liis  earning  capacity 
during  a  period  from  Novemlwr,  1910,  to 
August,  1912.  This  evidence  related  to  his 
earning  capacity  as  an  employee  of  a  rail- 
way company,  sod  showed  that,  until  dis- 
charged for  drunkenness,  he  earned  from 
$126  to  S136  per  month.  There  seem  to  be 
two  theories,  dnding  support  in  the  de- 
cisions of  tlie  courts.  In  Uichigan  it  has 
been  held,  in  a  case  such  as  the  one  now 
before  ns,  that  the  plaintifT  could  not  base 
her  damages  on  the  earning  capacity  of  her 
husband  as  a  sober  man.  Tlie  court  says 
that  the  wife  cannot  claim  damage  for  "tJie 
loss  of  a  sober  husband  when  she  Iuib  only 
a  druaksD  one."  Friend  v.  Dunks,  30  Mich. 
733.  Therefore  it  was  held  that  the  jury 
should  consider  that,  before  the  defendant 
made  the  sales,  the  plaintiiT's  husband  was 
already   an  habitual   drunkard. 
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The  second  theory  seems  to  be  that,  al- 
though the  plaintiff's  husband  may  have 
been-  an  habitual  drunlurd  previous  to  the 
wrong  complained  of,  yet,  unless  somebodj 
furnishad  him  liquor  after  that  time,  he 
would  cease  to  be  a  drunkard;  that,  if  de- 
fendant furnished  him  liquor,  he  wai 
guilty  of  continuing  such  habit;  that  thr 
defendant  cannot  show,  as  a  mattH'  of  de- 
fense, that  the  huaband  was  a  drunkard 
prior  to  the  sales;  and  that  the  plaintiff 
<is  entitled  to  recover  from  such  defendint 
to  the  extent  to  whioh  his  sales  caused  tlie 
injury  complained  of.  League  v.  Ehmlw. 
120  Iowa,  4B4,  »4  N.  W.  »3S.  If  tbe  hus- 
band is  an  habitual  drunkard,  the  aaie  In 
him  ia  unlawful.  If  he  is  not  yet  an  habit- 
ual drunkard,  while  the  sale  is  lawful. y^ 
the  sales  assist  in  rendering  him  incompe- 
tent to,  or  else  unwilling  to,  properly  sup- 
ply his  family.  Under  this  theory  plain- 
tiff's recovery  is  based  upon  the  earning 
capacity  'of  the  husband  immediately  prior 
to  the  sales  complained  of,  auch  eamis)! 
capacity  being  itself  based  upon  the  mental 
and  physical  powers  which  the  jury  finds 
such  husband  would  have  been  possessed  of 
if  he  had  refrained  from  tlie  use  of  intox- 
icants from  that  time  on.  It  does  not  pre- 
vent tbe  defense  proving  a  diminiBhed 
earning  capacity  resulting  from  permanent 
mental  or  physical  weaknesses,  evm  tlioagb 
such  weaknesses  may  have  been  the  result 
of  former  use  of  intoxicants.  With  evi- 
dence in  relation  to  the  extent  of  the  hus- 
band's esriiinga  just  prior  to  the  salrA 
complained  of,  it  cannot  be  presumed  that, 
if  such  sales  had  not  been  made,  his  earn- 
ing capacity  would  have  been  that  possesxed 
by  him  a  year  or  mote  previous  thereto. 
If  so,  then  it  would  be  competent  to  show 
how  much  the  husband  was  capable  of 
earning  at  a  time  when  perhaps  he  wi» 
physically  a,  much  better  man  than  he 
would  have  been  at  tbe  time  of  the  wrong- 
ful sales,  even  though  he  had  then  been 
free  from  the  use  of  liquor.  Furthermore, 
a  person's  capacity  to  earn  may  be  weak- 
ened through  the  use  of  liquor,  so  tfast. 
even  if  he  ceases  the  use  of  liquor  entirely, 
be  would  not  be  able  to  earn  what  he  had 
previously   been  able  to  earn. 

If  evidence  of  his  earnings  of  two  years 
before  would  in  any  manner  have  tended 
to  show  what  his  earning  capacity  as  a 
sober  man  was  at  the  time  of  these  sales, 
then  such  evidence  was  competent.  But 
the  plaintiff  was  not  entitled  to  recover 
anything  on  account  of  the  difference  in 
her  husband's  earning  capacity  when  he 
was  working  for  the  railroad  company  and 
what  his  earning  capacity  was,  if  a  sober 
man.  at  tbe  time  of  these  sales.  To  illus- 
trate:    If    he  could  earn    $100  a    montlt 
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two  yeftrs  prior,  but  hia  earning  capacitj- 
nhen  sober  was  only  ISO  %  month  at  the 
time  of  the  Hret  sale  complained  of,  tbe 
jury  would  have  do  rig'bt  to  base  any  re- 
covery upon  the  (20  difference.  The  sole 
and  only  question  for  determination  under 
the  second  theory,  which  is  certainly  the 
more  favorable  to  plaintiff,  is:  What  was 
plaintiflTs  husband  earning  capacity,  as  a. 
Hober  man,  at  the  time  of  the  flret  sale 
complained  of!  The  only  competent  evi- 
dence upon  that  point  was  that  in  relation 
to  hia  earning  capacity  as  a  mason's  help- 
er— 36  centa  an  bour.  If,  in  addition  to 
the  t«Btimonj  that  was  received  in  rela- 
tion to  bis  earning  capacity  as  a  railroad 
employee,  there  had  been  any  evidence 
that  he  was  yet,  if  he  would  cease  the  use 
of  liquor,  capable  of  holding  such  a  job, 
the  jury  would  have  a  right  to  have  used 
such  evidence  of  former  earning  capacity 
as  tbe  basis  upon  which  to  fix  damages. 
Woollen  &  T.  Intoxicating  Liquorsi  g  1065 
There  was  absolutely  no  evidence  that 
Strong,  if  not  addicted  to  Intoxicating 
liquors,  could  in  September,  1S13,  or  later, 
have  got  back  his  old  job  with  the  railway 
company,  or  that,  it  he  could,  it  would 
hare  paid  him  the  old  wages.  Defendants 
were  in  no  manner  liable  for  damages  re- 
sulting from  the  loss  of  this  job;  therefore, 
in  tbe  absmce  of  any  proof  that  the  aale 
of  liquors  to  Strong  kept  him  frton  getting 
a  job  giving  greater  returns  than  (90  per 
montli,  tbe  court  should  not  have  allowed 
evidence  to  go  before  the  jury,  from  which 
evidence  the  jury  may  have  uaed  $135  a 
month  as  its  basis  for  computing  damages, 
when  such  basis  would  not  properly  have 
e.\ceeded   £00 

Oui  colleaguee  are  of  the  opinion  that 
this  evidence  was  competent.  They  stand 
upon  the  theory  that  defendants  can  be 
bolden  For  all  the  injury  that  had  been 
done  plalntifT  through  sales  by  other  par- 
ties than  defendants,  even  though  such 
sales  occurred  prior  to  the  period  in  which 
it  is  alleged  that  defendants  made  their 
wrongful  sales.  Our  colleagues  cite  Cooley 
on  Torts,  p  610.  The  law  there  announced 
is  as  follows:  "Neither  is  it  a  defense 
that  others  also  sold  liquors  to  the  hus- 
band; but,  where  several  are  liable,  there 
tan  be  but  one  recovery  for  the  injury.  If 
the  defendant  sold  liquor  which  contrib- 
uted to  the  intoxication  in  question,  it  is 
sufficient  to  establish  liability,  and  all  who 
contribute  are  jointly  and  severally  liable, 
and,  in  the  latter  case,  a  release  of  one  is 
a  release  of  all.  Tbe  daniages  cannot  be 
apportioned  among  the  defendants,  but 
each   is  liable  for   the  entire  amount." 

We  have  examined  all  the  authorities 
cited  by  Cooley  in  support  of  such  propo- 
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aitkin.  All  such  eases  are  tiom  UUnois. 
An  «XBj(Dination  of  theee  Illinoia  cases  dis- 
closea  that  they  are  all  bawd  on  the  ex- 
pt-ess  provisions  of  a  statute  of  that  atate 
under  which  several  defendants  nuty  be 
joined  as  joint  tort-feasors.  A  reading  of 
these  cases  discloses  that,  even  under  that 
statute,  a  party  could  not  be  held  liable 
for  an  injury  done,  or  contributed  to,  by 
another,  unless  the  contribution  was  a  con- 
tribution to  the  very  intoxication  com- 
plained of.  Thua  in  Hackett  v.  Smalsley, 
77  111.  117,  cited  in  the  minority  opinion, 
an  instruction  was  complained  of  which 
advised  the  jury  that  the  mere  fact  that 
the  busliand  drank  intoxicating  liquors  at 
other  places  than  the  saloons  of  defesdasts 
"uiUhin  the  time  alU§ed  in  tke  declara- 
tion" was  a  fact  which  the  jury  could  not 
consider  in  reduction  or  mitigation  of 
damages.  This  instruction  was  held  to  b« 
correct  as  an  abstract  proposition,  in  view 
of  the  provisiona  of  the  statute;  but  it 
will  be  noticed  that  this  instruction  lim- 
ited tbe  joint  tort  proposition  to  sales  that 
wers  made  duruijr  the  period  oomplamed  of 
in  the  complaint.  In  Hackett  v.  Smehiley, 
supra,  it  appeared  that  some  of  the  partiei 
wlio  were  joined  as  defendants  were  those 
who  contributed  to  tht  husband's  habitual 
drunkenness,  while  the  other  defendants 
were  those  who  contributed  to  tbe  partic- 
ular intoxication  complained  of,  and  the 
court  held  that  all  of  these  could  not  be 
joined  as  tort-feasors, — that  the  only  ones 
who  could  be  held  as  joint  tort-feaaois, 
even  under  the  peculiar  statute  of  Illinois, 
were  those  who  contributed  to  the  partic- 
ular intoxication  that  formed  tbe  basis  of 
tbe  claim  for  damages.  Thua  it  will  be 
seen  that,  even  under  statutes  such  aa  that 
of  Illinois,  one  cto  be  holden  for  the  acts 
ot  another  only  when  such  acts  occurred 
and  thus  contributed  iritAin  the  lim«  com- 
plained of.  It  follows  that  in  Illinois  a 
defendant  would  not  be  held  liable  for  the 
tort  of  some  other  party  occurring  prior  to 
the  time  charged  in  the  complaint  against 
deCendant,  and  our  attention  has  not  been 
called  to  any  authority  so  holding.  The 
minority  also  cite  Werner  v.  Edmiston,  U 
Kan.  147.  We  Ijelieve  that  a  careful  read- 
ing of  the  opinion  therein  discloses  that 
the  court  recognized  the  very  distinction 
which  we  have  noted  above- 

If  the  theory  of  the  dissenting  opinion 
be  correct,  every  person  who  evei;  bM  the 
plaintiff's  husband  a  drink  during  hia 
whole  lifetime  is  a  joint  tgrt-feauir,  and 
equally  and  jointly  lia,bte  with  every  otiier 
person  or  persons  who  may  have  aold  him, 
liquors  at  any  time  up  to  the  beginnuigof 
the  action,,  and  the  limitations  upon  the 
rule   of   damages   involved,  in   the   doctrine 
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of  caiAatfon  wonid  be  entirely  removed. 
We  cannot  concur  In  a  view  which  would 
logically  result  in  such  an  estension  of  t}\« 
rule  of  damages.  It  would  saem  to  ue  to 
be  a  complete  answer  to  the  position  taken 
by  our  colleagues  to  suggest  that,  if  de- 
fendants could  be  holdcn  as  joint  tort- 
feasors with  all  who,  in  years  prior  to  the 
time  complained  of,  had  aided  in  making 
pIsiotiff'H'  husband  a  drunkard,  then,  in- 
aamuch  as  a  recovery  from  defendants 
would  stand  as  a  bar  to  any  recovery 
against  such  joint  tort-feasors,  the  com- 
plaint herein  ehonid  cover  the  time  during 
which  all  the  joint  wrongs  were  committed. 

But  eren  if  our  colleagues  were  correct, 
and  the  defendants,  Scbaffer  Brothers, 
could  be  holden  as  the  joint  tort-feasors  of 
those  who  had  sold  liquor  to  plaintiff's 
busband  prior  to  the  time  of  defendants' 
sales,  yet  such  rule  of  law  can  avail  plain- 
tiff nothing  in  this  action.  This  is  an  ac- 
tion upon  contract,^the  bond,  and  not  a 
tort  action.  This  court  has  held  that 
there  is  no  joint  liability  upon  such  bonds. 
Kennedy  v.  Garrigan,  23  S.  D.  265,  121  N. 
W.  783,  21  Ann.  Gas.  39Z;  Dickmann  v. 
TbomaB,  86  S.  D    283,  134  N.  W.  811. 

We  do  not  deem  it  necessary  to  consider 
the  other  assignments  of  error. 

The  judgment  and  order  appealed  from 
are  reversed. 

McCoy.  J.,  dissenting: 

The  principal  reason  assigned  by  the  ma- 
jority opinion  for  the  reversal  of  the  judg- 
ment relates  to  the  admission  of  certain 
testimony  upon  the  question  of  damages. 
It  is  my  view  that  this  testimony  was 
properly  admitted,  and  furnislies  no  poa- 
slhle  ground  for  a  reversal  of  the  judgment. 
I  am  of  the  view  that  my  learned  ansoci- 
Bt«s  have  entirely  overlooked  the  general 
rules  applicable  to  joint  tort-feasors.  If 
the  defendants  contributed  towards  giving 
to  platntlfT  a  drunken  husband,  they  are 
liable  for  the  entire  damages  resulting 
therefrom.  The  evidence  in  this  case 
clearly  shows  that  defendants  did  contrib- 
ut«  towards  making  the  husband  of  plain- 
tiff a  drunkard,  the  result  of  which  was  to 
destroy  his  earning  capacity.  Damages  of 
this  character  are  refoverable  against  the 
bondsmen  of  a  licensed  saloon  keeper  under 
the  present  statute  of  this  state.  Pol, 
Code,  g  8839.  In  this  class  of  cases  the 
measure  of  damage  is  t}ie  diminution,  or 
decrease  in  value,  of  the  earning  capacity 
of  the  husband,  that  produces  the  injury 
to  t)i«  means  of  support  of  plaintiff.  One 
of  the  ways  by  which  this  class  of  damages 
may  be  established  Is  by  showing  what 
was  the  prior  or  antecedent  earning  capac- 
ity of  the    husband.     Black,    Intoxicating 
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Liquors,  30S-329;  Woollen  &  T.  Intoxicat- 
ing Liquors,  3*1066.  Not  for  the  purpose 
of  showing  the  primary  cause  of  action, 
but  for  the  purpose  of  showing  the  ext^it 
of  the  damage  sustained  to  the  means  of 
support,  antecedent  circumstances  may  be 
shown.  What  the  liusband  was  cajiable  of 
earning  in  any  capacity  prior  to  plaJntiFa 
injury  is  competent  and  proper  evidence. 
Flynn  v.  Fogatty,  106  III.  263 1  Welser  v. 
Welch,  112  Mich.  134,  70  N.  W.  438; 
Thomas  v.  Dansbj,  74  Mich.  388,  41  N.  W. 
lOSS,  In  Thomas  v.  Dansbj',  plaintiff  was 
permitted  to  go  back  over  ten  years  pre- 
vious to  the  time  of  the  sales  of  the  liquor 
charged,  and  sbow  in  what  particular 
kinds  of  work  the  husband  was  engaged 
and  what  wages  he  received  therefor,  for 
the  purpose  of  ascertaining  what  waa  bia 
earning  capacity  previous  to  the  injury — 
to  ascertain,  if  you  please,  what  injury  ha» 
resulted  from  the  fact  that  he  is  a  drunk- 
ard, to  which  defendants  have  contributed 
in  making  htm.  What  the  husband  worked 
at  and  what  wages  he  received  therefor 
prior  to  becoming  addicted  to  the  excessive 
use  of  intoxicants,  as  compared  with  what 
he  earned  after  becoming  a  drunkard,  is 
about  the  only  reliable  means  of  actually 
ascertaining  the  injury  to  the  means  of 
support.  In  Flynn  v,  Fogarty,  the  court 
said  that  evidence  of  this  character  was 
highly  proper. 

The  evidence  in  question  qaa  not  proper 
for  the  purpose  of  showing  that  the  buii- 
band  had  lost  a  job  by  reason  of  the  acts 
of  defendants,  and  if  it  had  not  been 
competent   for   any  other   purpose,   the   ad- 
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that  it  was  highly  proper  for 
tile  purpose  of  showing  the  antecedent 
earning  cupactty  of  plaintiff's  husband  t>e- 
fore  he  became  a  drunkard,  as  compared 
with  what  bis  earning  capacity  waa  after 
he  became  addicted  to  the  use  of  intoxi' 
eating  liquors,  which  the  defendants  con- 
tributed to  faring  about  It  may  have  taken 
several  years  to  have  made  plaintifTs  hus- 
band a  drunkard,  and  many  persons  may 
have  taken  part  in  selling  him  the  liquors 
tSiat  produce  that  condition;  all  thoae  who 
contributed  to  the  result  may  not  have 
struck  their  blow  at  the  same  instant,  but 
at  different  instants  of  time  contributed  to 
the  result  of  making  him  a  drunkard.  The 
testimony  in  this  case  allows  beyond  any 
doubt  that  defendants  contributed  to  the 
result  that  produced  plaintiff's  injury — 
that  made  her  husband  a  drunkard.  Some 
of  the  earlier  decisions  in  cases  of  this 
character  held  that  where  plaintiff  had 
nothing  but  a  drunken  husband  to  lose  at 
the  time  the  particular  defendants  sold 
him  intoxicants  was  a  matter  to  be  talceu 
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into  coDiidenttion  as  affecting  the  liabiHty 
of  iueh  defendants;  but  that  doctrine  has 
been  «(pIoded  by  the  application  of  the 
joint  tort-feasor  rule.  Under  this  rule 
then  cannot  be  a  division  of  damageB 
between  those  who  contributed  to  the 
finished  product,  each  and  every  one  is 
liable  for  the  whole  damagea,  and  b.  plain- 
tiff has  the  election  of  suing  one  or  all.  In 
this  case  there  might  have  been  others  who 
■old  intoxicants  to  plaintifTa  husband  prior 
to  the  aalea  made  hj  the  defendants;  but 
it  is  elear  from  the  erideoca  that  th«  de- 


job  of  making  a  drunkard  of  plaintiS'B 
husband,  and  were  liable  for  the.  entire 
damage,  regardlass  of  whethei  or  not  some 
others  might  also  have  contributed  there- 
to. The  making  of  a  drankard  of  plain- 
tiff's husband  was  but  a  single  injury. 
Hackett  v.  SmeUley,  77  III.  108;  O'Hallo- 
ran  v.  Kingston,  39  111.  App.  658;  Werner 
V.  Edmialon,  24  Kan.  147;  Cooley.  Torta, 
p.  510. 

But  it  Is  urged  that  the  decisions  cited 
by  Cooley  euatalBing  the  rule  are  hanet) 
colely  upon  Illinois  decisions,,  wliich 
are  based  upon  an  express  ntatute  to 
that  effect.  That  is  true;  but  the  Illi- 
nois statate  was  nothing  mora  than  an 
enactment  or  a  declaration  of  the  pre- 
Tiously  existing  common-Iaw  rule.  The 
same  rule  is  similarly  stated  In  3S  Cyc.  438, 
and  is  sustained  by  decisions  cited  from 
■wny  jurisdictions  where  no  such  express 
statute  exists.  The  principle  here  in- 
volved is  clearly  illustrated  by  the  case  of 
Day  T.  Louisville  Coal  &  Coke  Co.  60  W. 
Va.  27,  10  L.R.A.(N.8.)  167,  S3  S.  E.  778, 
where  a  number  of  persons,  acting  inde- 
pendently of  each  oUier  and  at  different 
tiraes,  east  slags  end  slops  and  other  refuse 
matter  into  a  (lowing  stream,  thereby 
polluting  the  same,  to  the  injury  of 
plaintiff,  in  which  it  was  held  that  plain- 
tiff might  sue  any  one  or  all  of  those  con- 
tributing to  Budt  injury  for  the  entire 
damages;  that,  while  those  causing  the 
iajury  acted  independently  and  at  different 
instants  of  time,  the  effect  and  result  of 
their  acts  eariEted  eoncurrently  in  produc- 
ing the  injury  of  which  plaintiff  com- 
plained- So  in  the  case  present  the  defend- 
ants, along  with  others,  acting  independ- 
ently and  at  different  instants  of  time,  cast 
intoxicating  slags,  slops,  and  refuse  into 
the  life  stream  of  plaintiff's  husband. 
thereby  polluting  the  same  with  drunken- 
ness, to  plaintifTs  injury.  The  effect  and 
consequential  result  of  the  acta  of  all  those 
who  BO  contributed  existed  concurrently 
along  with  what  defendants  did  towards 
making  a  drunkard  of  plaintiff's  husband. 
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It  was  but  a  single  joint  injury  that  waa 
produced,  and  defendants  are  liable  for  the 
whole    injury    as    joint    tort-feasors.     The 

great  weight  of  judicial  authority,  as  I 
read  it,  auatains  this  position,  irrespective 
of  the  decisions  in  Illinois,  which  are  based 
upon  a  statute  of  that  state,  dinger  v. 
Chesapeake  &  O.  B.  Co.  12S  Ky.  730, 
J5  L,H.A.(N,S.)    998,  109   S,  W.  316. 

This  case  must  be  distinguished  from 
cases  where  the  husband  waa  injured  by 
reason  of  some  particular  intoxication,  aa 
where  he  was  run  down  by  a  train  while 
in  a  stat«  of  intoxication.  In  such  cases 
the  injury  results  solely  from  liquors  sup- 
plied to  him  on  that  occasion.  In  this 
case  the  plaintiff  complains  of  a  drunken 
condition,  which  from  its  very  nature 
could  only  result  from  long  and  continued 
sales  to  him.  It  is  a  matter  of  common 
knowledge  that  those  who  tiecome  habitual 
drunkards  do  not  secure  the  intoxicants  all 
from  th£  same  saloon,  but  that  they  be- 
come "rounders,"  who  make  the  rounds 
from  "joint"  to  "joint."  It  is  not  the 
theory  of  the  dissenting  opinion  that  every 
perMB  i*4ra  war  add  pla^tifPa  tioabatU  a 
drink  during  his  whole  lifetime  would  be  a 
joint  tort-feasor  with  every  other  person 
who  may  have  sold  him  liquor  prior  to  the 
beginning  of  this  suit.  But  we  do  main- 
tain that,  where  the  injury  complained  of 
is  the  result  of  general  drunkenness,  habit- 
ual excessive  use,  every  one  wdo  contrib- 
utes towards  producing  tiist  effect  is  a 
joint  tort-feasor,  liable  for  the  entire  in? 
Jury,  and  that  the  evidence  cannot  be 
divided  up  into  portions  tending  to  show 
that  each  individual  joint  tort-feasor 
damaged  the  plaintiff,  because  there  is  but 
a  single  injury  that  cannot  be  so  divided. 
It  ia  the  combined  effect  of  the  different 
sales  that  produced  the  single  injury. 
Wherever  the  effect  of  different  acta  con- 
currently exists,  all  of  which  acts,  taken 
together,  produce  a  certain  injury,  al) 
those  who  commit  such  acta  are  jointly 
liable  as  joint  tort-feasors.  A  man  in  his 
youth,  when  21  years  of  age,  might  become 
addicted  to  the  excessive  use  of  intoxicat- 
ing liquors,  and  at  the  age  of  25  he  might 
became  a  total  abstainer,  and  so  remain  for 
25  years,  and  the  effect  of  liquor  drank  in 
his  youth  might  wholly  disappear,  and 
then,  after  be  reached  the  age  of  50,  he 
might  again  become  a  drunkard.  All  those 
who  contributed  to  the  effect  which  brought 
about  this  laat  drunkenness  would  be  joint 
tort-feasors  under  the  theory  of  the  dis. 
senting  opinion,  while  thoae  who  sold  to 
him  prior  to  his  becomiog  25  years  of  age- 
would  not  be  joint  tort-feasors,  because  the 
effect  of  the  prior  sales  before  he  became 
25  would  not  concurrently  exist  with  the 
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effect  of  the  sales  made  after  he  became  50 
years  of  age. 

Again,  to  further  illuBtrntei  A  person 
might  be  the  owner  of  a  valuable  well  of 
water.  A  number  of  other  persona,  each 
acting  iDdependentl;  of  all  the  others,  at 
different  instants  of  time,  might  cast  stones 
into  such  well,  until  its  utility  became  de- 
stroyed, to  the  injury  of  the  owner.  Each 
and  every  one  who  bo  contributed  to  the 
filling  up  of  the  well  would  be  jointly 
liable  for  the  whole  injury  as  joint  tort- 
feasors, although  the  effect  of  the  partic- 
ular alone  that  each  cast  into  the  well 
would  by  itself  produce  but  little  injury. 
Although  each  stone  waa  cast  into  the  well 
at  a  different  time  from  all  the  othera,  still 
the  effect  of  each  act  of  casting  a  stone  into 
the  well  concurrently  existed  with  the  effect 
of  each  and  every  other  atone  bo  caat  int< 
such  well,  and  all  of  which  produced  buti 
single  injury.  It  could  not  be  said  that 
every  one  who,  at  any  prior  time  during 
the  existence  of  such  wall,  had  ever  cast  a 


stoDe  into  said  well,  would  be  a  joint  tort- 
feasor, because  stones  that  might  have  been 
cast  therein  at  some  prior  time  might  have 
been  removed  therefrom,  and  their  effect 
did  not  oontribute  to  tlie  injury  comploiiaed 
of.  Under  the  majority  opinion,  evidence 
could  only  be  offered  as  ta  the  injury 
caused  by  each  particular  Btonc  cast  into 
the  weU.  The  joint  tort-feasor  rule  exiets 
by  reason  of  the  fact  that  it  la  practically 
impossible  to  sever  the  damages  eaused  by 
each  act  from  the  whole  of  the  acta  wfaid) 
produced  one  injury.  He  law  bsto-  t«- 
quires  imposailMlitiefl.  There  ia  bnt  one 
injury  in  such  cases,  and  each  oontributor 
thereto  Is  liable  for  the  entire  damage. 

The   judgment   appealed   from   should   be 
affirmed. 


Poller,  J., 


I  the  dissent. 


AnnotaliMi — Bmm  for  detarmiiung  euniac  capadtr  fai  action  mdcr  Orfl 
Dunage  Act' 

but  later  cases  seem  to  eonuder  that 
there  will  be  a  liability  for  contianing 
the  habits  of  an  habitual  dxunkard,  while 
reoogaiziug  that  the  measure  of  damages 
may  be  different. 

In  Fentz  v.  Meadows  (1872)  72  HI. 
640,  the  court  said  and  held:  "The 
statute  gives  the  wife  a  right  of  action 
only  in  casea  where,  by  the  selling  liquor 
to  a  drunken  husband,  the  wife  has  been 
injured  thereby  in  person  or  properly 
or  means  of  support.  No  injury  i^ 
proved  in  either  of  these  respects,  and 
no  foundation  appears  for  the  verdict. 
There  is  no  proof  sufficient  to  sustain 
it.  The  husband  is  proved  to  be  a 
chronic  drunkard,  contributing  nothiog 
to  the  support  of  Ms  wife.  For  selling 
to  such  a  person  a  glass  of  whisky  the 
selWr  may  be  indicted  and  punisbed 
criminally  for  the  violation  of  a  public 
law,  but  it  ia  rank  injustice  to  require 
him  to  pay  to  the  wife  $500,  she  failing 
to  show  any  injury  to  her  in  person, 
;  property,  or  means  of  supjport  in  conse- 
quence of  such  selling.  If  this  was  al- 
lowed, it  might  be  a  very  desirable  ac- 
quisition, to  a  certain  class  of  women, 
to  have  a  confirmed  inebriate  for  a 
husband.  She  could  not  fail  to  make 
money  out  of  him." 

In  Brantigam  v.  While  (1874)  73  HL 
561,  the  court  said:  "This  record  may 
be  searched  in  vain  for  proof  that  ap- 
pellee waa  injured  in  her  person,  in  her 


For  excessive  damage  under  Civil 
Damage  Act  for  death  through  intoxica- 
tion, see  the  note  to  Whipple  v.  Eosen- 
stock,  L.R.A.1916D,  943. 

It  will  be  observed  that  in  Strong  v. 
ScH-tJPEB,  ante,  648,  it  is  held  that  the 
basis  for  determining  earning  capacity 
in  actions  under  the  Civil  Damage  Act 
is  the  condition  when  the  sales  complained 
of  commenced,  so  that  if  at  that  time 
the  earning  capacity  has  already  been 
diminished  by  the  immoderate  use  of 
liquor,  the  defendant  ia  only  liable 
for  further  diminution,  and  not  for 
diminution  prior  to  such  sales ;  while 
the  dissenting  opinion  takes  the  view 
that  the  plaintiff  may  show  earning  ca- 
pacity before  any  excess  of  drinking,  al- 
though, long  prior  to  the  sales  complained 
of,  there  had  been  a  dimioiahing  earn- 
ing capacity,  ceused  by  excess  of  drink. 
Upon  this  question  the  courts  are  not 
agreed.  The  decision  in  Strono  v. 
ScHAPPBH,  seems  to  be  supported  by  the 
courts  of  Illinois  and  Michigan,  and 
perhaps  Nebraska,  while  in  Iowa  an  op- 
posite view  is  taken. 

Strong  v.  Schaffer  is  followed  in 
Strong  V.  Wagner  (1917)  39  8.  D.  262, 
163  N.  W.  1040, 

In  Dlinois  the  early  cases  apparently 
take  the  view  that  there  can  be  no  dam- 
agBS  for  loss  of  support  in  selljng  liquor 
to  an  habitual  drunkard  who  contributes 
nothing  to  the  support  of  his  family; 
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property,  or  in  her  means  of  support, 
by  the  act  of  appellant.  We  would  in- 
fer, from  her  testimony,  that  although 
her  husband  was  a  milter  by  oceupation, 
he  irorked  but  seldom,  and  contributed 
very  little  to  her  support;  that  she,  in 
fact,  had  always  supported  him  hy  her 
art  and  skill  as  a  hair  dresser.  Her  hus- 
band was  an  encumbrance,  it  would 
seem,  and  not  a  useful  member  of  her 
household.  There  is  no  proof  whatever 
that  appellee  has  been  injured  in  either 
of  the  respects  specified  in  the  statute." 

In  Buck  V.  Maddoek  (1897)  167  ID. 
219,  47  N.  K.  208,  an  action  for  damages 
for  the  death  of  the  plaintiffs'  father 
the  eonrt  instructed  the  jury  to  the  effect 
that  whatever  may  be  the  legal  duty  of 
a  father,  the  plaintiffs  could  be  al- 
lowed only  for  such  loss  as  they  had  sus- 
tained in  view  of  the  character,  habits, 
and  ability  of  their  father,  as  shown  by 
the  proof. 

But  in  Lloyd  v.  Kelly  (1892)  48  HI 
App.  564,  it  was  held  that  the  fact  that 
the  husband,  when  the  sales  began,  was 
already  a  drunkard,  will  not  permit  the 
defendant  to  escape  liability  for  enab- 
ling him  to  continue  his  drinking  habits, 
the  conrt  recognizing  that  the  measure 
«if  damages  might  he  different  in  the  ease 
of  one  whose  habits  were  good  before 
tbe  sales  complained  of. 

And  in  Lane  v.  Tippy  (1893)  52  JH 
App.  532,  the  court  said:  "The  fact  that 
Tippy  may  have  been  an  hahitnal  drunk- 
ard for  yeare  before  the  time  sued  for 
is  not  a  bar  to  this  action.  In  such 
case  the  victim  has  the  right  to  reform. 
The  law  prohibits  sales  to  him  upon  the 
theory  that  if  he  cannot  obtain  liquor, 
he  cannot  become  intoxicated,  and  that 
in  the  course  of  time  he  may  recover  his 
normal  condition  of  body  and  mind  to 
^ch  an  extent  as  to  be  able  to  resist  the 
temptation.  Appellants  are  not  chai^d 
■with  creating  the  appetite,  but  with  fos- 
fering  it.  If  they  kept  appellee's  hus- 
band in  a  state  of  habitual  intoxication 
for  one  or  two  years,  they  are  respon- 
sible for  the  injury  to  the  wife's  means 
of  anpport  thereby  caused,  even  though 
the  hosband  may  have  been  an  hahitna] 
dninkard  before  they  began  to  sell  to 
him." 

In  Michigan  the  decisions  are  clear. 
Where,  since  some  two  years  before  the 
passage  of  the  statute,  the  plaintifTs 
fansband  had  been  intemperate,  and  she 
had  supported  herself  and  partly  sup- 
ported him,  it  was  held  to  be  error  to 
instruct  the  jury  to  the  effect  that  the 
defendants  were  liable  for  as  maeh  dam- 
ages as  they  wonid  have  been  if  they  had 
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reduced  him  from  sobriety  to  sottish- 
ness.  Ganssly  v.  Perkins  (1874)  90 
Hich.  492. 

In  Friend  v.  Dunks  (1878)  39  lOch. 
733,  referred  to  in  Strong  v.  Schaiter, 
ante,  648,  the  court  said:  "Instmctions 
to  the  jury  wonld  sufficiently  apprise 
them  not  to  give  the  wife  damages  for 
the  loss  of  a  sober  husband,  when  she 
had  only  lost  a  drunken  one." ' 

In  reversing  on  several  grounds  a 
judgment  in  an  action  brought  by  a 
father  on  account  of  injuries  to  his  adnit 
son,  rendering  him  helpless,  and  which 
were  suffered  while  he  was  drunk  from 
liqnor  procured  at  the  defendant's  tav- 
ern, the  court  said :  "There  was  a  double 
error  in  allowing  the  son's  probabilities 
of  life  to  be  baaed  on  the  standard' ap- 
plied to  sound  and  healthy  lives,  instead 
of  opon  his  own  actual  condition  and 
prospects."  Clinton  v.  Laning  (1886)  61' 
inelL  3B8,  28  N.  W.  125, 

In  Brookway  v.  Patterson  (1898)  72 
Weh.  122,  1  LR.A.  708,  40  N.  W.  192, 
an  action  for  damages  for  the  death  of 
the  plaintiff's  husband,  the  court  said: 
"In  cases  of  this  kind  it  must  be  con- 
sidered that  the  loss  to  the  wife  of  a 
sober  and  industrious  husband  must 
necessarily  be  greater  in  a  pecuniary 
sense  than  the  loss  of  one  who  is  the 
opposite." 

In  Ford  V.  Cheever  (1895)  105  Hlcll. 
679,  63  N.  W.  975,  the  court  considered 
that  the  charge  as  given  confined  the 
damages  to  the  defendant's  own  acts, 
and  that  therefore  there  was  no  error  in 
refusing  an  instruction  that  "you  must 
take  the  husband  of  plaintiff  just  as  you 
find  hira  by  the  testimony  at  the  time 
the  defendant  first  sold  him  liquor  (if 
he  ever  did  sell  to  him),  and  must  con- 
sider that  question  in  the  light  of  his 
then  condition;  and,  if  you  find  him  at 
that  time  a  confirmed  drunkard,  then 
you  can  assess  damages  only  for  selling 
to  such  a  man,  and  not  to  a  sober  and 
industrious  man.  Defendant  would  not 
he  liable  as  for  making  him  a  drunkard." 

(In  Rouse  v.  Melsheimer  (1890)  82 
Mich.  172,  46  N.  W.  372,  the  court  said 
and  held:  "As  the  husband  conld  not 
continue  an  habitual  drunkard  unless  li- 
quor was  furnished  to  him  by  someone, 
the  person  thus  furnishing  the  liquor  or 
any  part  thereof  for  gain  is  hotden  to 
the  wife,  under  the  statute,  for  what 
money  or  property  he  receives  from  the 
husband  in  exchange  for  such  liquAr. 
To  hold  otherwise  wonld  permit  the  liq- 
uor seller  to  prevent  the  reformation  of 
an  habitual  dninkard,  and  at  the  same 
time  to  escape  all  responsibility  to  the 
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wife    &nd    family    for    contUming    and 
hastening  the  husband  along  the  down- 
ward path  to  ruin  and  death.") 
In  Weiser  v.  Welch  (1897)  112  Hick 

134,  70  N.  W.  438  (cited  in  the  dissent- 
ing opinion  in  STRONr,  v.  Sceusteb), 
whUe  it  was  said  that  it  was  competent 
for  the  plaintiff  to  show  the  amount 
earned  by  her  son  before  he  became  ad- 
dicted to  the  uae  of  intoxicating  liquors, 
it  does  not  appear  that  his  drinking 
habits  were  due  to  anyone  but  the  de- 
fendant. 

In  Posch  V.  Ijon  Bonding  &  Surety 
Co.  (1917)  137  Hinn.  169,  163  N.  "W. 
131,  where  the  plaintiffs  huahand'a  death 
was  due  to  intoxication,  the  court  sus- 
tained a  verdict  for  $2,000,  although,  as 
the  trial  court  said,  tie  jury  would  have 
been  justified  in  finding  his  life  of  little 
pecuniary  value  to  the  plaintiff,  owing 
^o  hia  apparently  firmly  fixed  habit  of 
getting  drunk,  ne  had  a  life  expectaooy 
of  twenty-six  or  twenty-seven  years,  was 
strong,  and  worked  when  sober.  Tbe 
court  said:  "Had  he  lived,  we  do  not 
know  how  soon  it  would  have  been  im- 
possible for  him  to  obtain  the  poison  that 
made  his  life  of  so  little  value  to  sny- 

In  Nebraska  it  was  held  in  TJldrich 
V.  Gilmore  (1892)  35  Neb.  288,  53  N.  W. 

135.  that  it  was  error  to  instruct  the 
jury  that  habits  prior  to  the  sales  in 
<luestion  were  immaterial,  as  such  habits 
may  he  considered  as  affecting  the  meas- 
ure of  damages.  The  court  does  not  re- 
fer to  Jones  V.  Bates,  infra. 

In  Jones  v.  Bates  (1889)  26  Neb.  693, 
4  L.R.A.  495,  42  N.  W.  751,  where  the 
earning  power  of  the  plaintiff's  husband 
before  he  became  addicted  to  the  habit- 
ual use  of  intoxicating  liquors  was 
shown,  it  was  held  that  it  could  not  be 
considered,  even  in  mitigation  of  dam- 
ages, that  he,  prior  to  the  sales  by  the 
defendants,  had  become  so  addicted  to 
the  use  of  intoxicating  liquors  as  to  be 
incapable  of  earning  a  support  for  his 
wife  and  family.  The  court  said:  "It 
will  not  do  for  the  parties  to  say,  'That 
man  was  a  partial  wreck  when  we  com' 
roenced  to  sell  him  intoxicating  liquor, 
and  he  so  continued  while  we  supplied 
him  with  the  means  to  be  such,'  Ebd 
they  ceased  supplying  him  with  intoxi- 
cating drink,  it  is  probable  that  he  would 
soon  have  regained  his  usual  vigor;  and 
having  failed  to  do  so,  and  thereby  kept 
him  incapacitated  for  earning  a  liveli- 
hood, they  must  answer  for  the  value  of 
his  labor  as  if  he  bad  been  able  to  per- 
form it." 

In  Iowa,  the  court  appears  to  take  % 
L.R.A.1818P. 


view  aimilar  to  that  of  the  diaienting 
opinion  in  Stbohg  v.  Schaffeb,  ante,  64S. 

In  Woolheather  v.  Sisley  (1874)  38 
lova,  486,  the  court  approved  the  re- 
fusal to  instruct  the  jury  that,  "if  tbe 
plaintiff  waa  in  no  worse  condition  after 
or  by  reason  of  the  sale  of  liquors  to 
her  husband  by  the  defendant,  than  sLe 
was  before,  she  has  not  suffered  in  ber 
means  of  support,  and  cannot  recover 
therefor,"  and  said :  "The  effect  of  it 
would  have  been  to  direct  the  jury  that 
if,  before  tbe  defendant  sold  plaintilfs 
husband  any  liquor,  he  was  a  drinking 
man,  and  did  not  support  his  wife  or 
family,  but  that  the  plaintiff  atone  did 
so,  and  continued  to  do  so  for  two  years 
or  less,  during  which  time  the  defendant 
was  selling  ber  husband  liquors  and 
causing  his  intosication^  and  causing 
him  to  neglect  to  provide  for  his  familv. 
she  would  not  be  entitled  to  recover  if 
she  was  no  poorer  at  the  end  of  that 
time  tbau  she  waa  at  its  commencemeni, 
although  she  had  been  compelled  to  s\ip- 
port  herself  and  family  by  her  own  per- 
sonal labor.  It  is  quite  clear  that  if  the 
defendant  deprived  the  plaintiff  of  tbe 
assistance  of  her  husband  in  the  support 
of  herself  and  family,  by  causing  his 
frequent  intoxication,  ber  means  of  sup- 
port would  be  thereby  injured  to  that 
extent,  without  reference  to  her  con- 
dition before  and  after  such  injury. 
The  wife  relies,  as  she  has  tbe  right  io 
do,  upon  her  husband  as  her  main,  and 
frequently  her  only,  support.  The  per- 
son who  deprives  her  of  this  support  by 
converting  her  husband  into  a  drunk- 
ard and  an  idle  vagabond  most  material- 
ly injures  her  means  of  support.  She 
is  thereby  deprived  of  that  to  which  she 
had  a  right,  and  which,  when  taken 
away,  infiicts  upon  her  a  great  wrong, 
for  which  the  statute  gives  her  a  rem- 
edy." 

In  an  action  to  recover  damages  for 
the  death  of  the  plaintiff's  husband,  it 
waa  held  proper  to  exclude  evidence  on 
the  part  of  the  defendant  that  the  hus- 
band of  the  plaintiff  had  been  an  habit- 
ual drunkard  for  twenty  yeara  before 
his  death.  Huff  v.  Altman  (1886)  69 
Iowa,  71,  58  Am.  Rep.  213,  28  N.  W. 
440  (citing  Woolheather  v.  Risley 
(Iowa)  supra). 

In  League  v.  Ehmke  (1903)  120  low*, 
464,  94  N.  W.  938,  cited  in  Strosc  t. 
SciiAFPER,  it  was  held  that  although. 
prior  to  the  sale  of  liquor  by  the  defend- 
ant, tbe  plaintiffs  husband  failed  to  fur- 
nish her  any  support,  on  account  of  ha- 
bitual intoxication,  the  defendant  vss 
liable  for  causing  the  condition  of  habit- 
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ual  iatoxieation  to  continn*,  and  that, 
83  it  appeared  that  until  the  plaintiS'a 
htiflband  formed  the  habit  of  beeoming 
iotoKieated,  be  provided  fully  and  eatie- 
fa«tDrily  for  the  Bupport  of  liifl  wife,  the 
jury  were  juetifled  in  finding  that  he 
would  have  done  bo  during  the  time  cov- 
ered by  the  action,  had  not  this  habit 
of  intoxiflation  been  contianad  by  r«ason 


that,  it  a  liusband  had  been  addicted  to 
drink,  and  failed  to  oupport  hia  wife 
prior  to  the  time  defendant  had  fur- 
nished him  intoxicating  liqnors,  this 
could  not  be  conaidered  as  bearing  on 
the  measure  of  damsgea  in  the  loss  in 
means  of  support  claimed  by  the  wife 
during  the  period  defendant  was  fur- 
'  ibing  him   Itquora.     This   was    tanta- 


uf  the  salea  to  him  of  intoxioating.U- i  moont  to  saying  that,  because  the  htt»- 
quor.  band    had     formerly    obtained    liquors 

In  an  aetion  for  damages  for  the  eWwhare,  it  afforded  defendant  no  justi- 
denth  of  the  plaintifl'B  husband,  where  flcation  for  selliag  or  giving  him  liqnors 
there  was  no  direct  evidence  of  sales  of  |  during  the  p«riod  alleged,  and  thereby 
liquor  by  the  defendant  to  the  deceased  |  causing  his  intoxication  and  depriving 
except  on  the  day  peevious  to  hia  death, ;  hia  wife  of  the  support  to  which  she  was 
it  was  claimed  by  the  defendant  that,  |  entitled.  ■  Here  the  injury  was  in  caua- 
as  the  plaintiS'e  hnaband  failed  to  fur-  i  ing  death,  and  all  the  probabilities  of 
nisli  his  wif«  suf^rt  prior  to  any  sales  I  the  future  were  open  to  inquiry,  and,  of 
made  by  the  defendant,  aba  lost  notb-  |  courae,  might  be  estimated  only  from 
ing  through  his  death,  but  really  was  :  the  life  deceased  bad  lived  in  the  past" 
better  off  ia  consequence  thereof.  The '  The  dissenting  opinioo  in  Strokq  v. 
court  said:  "This  ai^ument  is  an- '  Sceavpeb,  ante,  648,  takes  an  e 
swered,   we   think,  by  what  is  said  in  *  ■"'  ».       .       ,- 

League  v.  Bbmke  (1903)  120  Iowa,  464, 
94  N.  W.  938,  therein  it  ia  held,  in  ef- 
fect, that,  although  the  husband  may 
have  been  a  hard  drinker  before  be  pur- 
chased liquor  of  the  defendant,  it  did 
not  follow  that  be  would  continue  to 
be,  or  that  he  would  have  met  his  death 
notwithstanding  defendant's  sales.  And 
we  may  remark  parent heticaU;  that  the 
doctrine  cootended  for  by  appellant  is 
not  sound  either  in  morals  or  in  law. 
One  is  not  justified  in  causing  loss  o£ 
human  life  because  that  life  may  not 
apparently  be  of  much  consequence 
either  to  his  friends  or  to  hia  family. 
But  for  defendant's  sales,  the  husband 
might  have  reformed,  and  returned  to 
his  old  manner  of  living.  Of  course,  ref- 
ormation from  the  drink  habit,  after  it 
becomes  fixed,  are  infrequent;  but  this 
Ibe  jury  was  authorized  to  consider  in 
making  up  its  verdict  as  to  damages. 
Plaintiff  was  entitled  in  law  to  the  sup- 
port of  her  husband,  and,  no  matter  how 
worthless  that  husband  may  seem  to  be, 
neither  a  saloon  keeper  nor  anyone  else 
is  justified  in  taking  his  life,  and  then 
saying  it  was  of  no  consequence  any- 
wav."  Knott  v.  Peterson  (1904)  125 
Iowa,  404,  101  N.  W.  173. 

But  in  an  action  by  a  child  for  dam- 
ages on  account  of  the  death  of  his 
father,  it  was  held  to  be  error  not  to 
take  into  account  the  father's  habits. 
Lee  v.  Hederman  (1013)  158  Iowa,  719, 
130  X.  W.  893,  where  the  court  aaid : 
"In  Woolweather  v.  Rislev  (1874)  38 
I«wa,  486,  followed  in  HufC  v.  Altman 
(1886)  69  Iowa,  71,  58  Am.  Rep.  213, 
28  N.  W.  440,  the  rule  was  laid  down 


of  Thomas  v,  Dansby  (1889)  74 
HidL  398,  41  N.  W.  1088.  In  that  case 
the  oourt  points  out  that  the  recover 
for  the  loss  of  the  wages  of  a  hnsban) 
who  had  broken  his  leg  was  no  more 
than  their  actual  decrease  after  the  in- 
jury. Such  diasenting  opinion  also  mis- 
reads Plynn  v.  Pogarty  (1883)  108  HL 
263.  That  was  an  action  for  damages 
for  the  death  of  the  plaintiffs  husband, 
caused  by  his  intoxication.  He  was  a 
farmer,  in  good  health,  uad  the  court 
said  that  "it  was  highly  proper  to  show 
what  the  deceased  himself  had  done  in 
his  lifetime,  the  character  of  his  busi- 
ness, his  habits  of  industry  and  thrift, 
income,  and  all  that  sort  of  thing,  with 
a  view  of  determining  what  he  probably 
would  have  done  in  the  future  had  he 
not  been  killed."  Weiser  v.  Welch 
(1897)  112  Mich.  134,  70  N.  W.  438,  also 
cited  in  said  dissenting  opinion,  ia  re- 
ferred to  above  among  the  Michigan 
cases.  B.  B.  B. 
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Charity  —  agricultural  aoclet;  —  liabil- 
ity for  injnrv. 
I.  A    corporation    organized   for   ganeral 
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welfare,  and  not  for  profit,  is  not,  in  con- 
ductiog  an  nnniuil  fair  for  the  exhibit  of 
Agricultuml  prodnets,  which  ia  financed  by 
^te  receipt*,  contribntums,  &nd  charges  for 
apace  and  conceaaians,  and  the  mission  of 
which  is  educational,  a  charitable  organi- 
nation  BO  aa  to  be  exempt  from  liability  for 
injuries  to  a  patron,  due  to  negligence  of 
its  officers  in  the  maintenance  of  a  grand 

For  other  ca»e».  tee  Charitiet,  I.  6,  t»  Dig. 

1-62  y.  8. 
A^lcaltnre  ^  esemptton  of  talt  cor* 

poratlon  —  Blate  agencf. 

2.  The  mere  fact  that  a  corpwatlon  or- 
ganized to  oonduct  an  annual  fair  for  the 
exhibition  of  agricultural  products  receives 
appropriations  from  the  state  toward  its 
support  does  not  make  it  a  state  a^iicy 
which  nill  clothe  it  with  the  immunity  of 
tite  state  from  liability  for  negligent  acts 
<rf  its  officers. 
For  othtr  eiue$,  aee  Affrieiiliural  Sooittiet, 

m  Dig.  I'St  N.  8. 


(July  3,  1918.) 

PETITIONS  for  writs  of  certiorari  to  ro- 
view  judgments  of  the  Court  of  Civil 
Appeals,  reversing  judgments  of  tlie  Circuit 
Court  for  Shelby  County  in  plaintiffs'  faror 
and  dismissing  actions  brought  to  recover 
damages  for  personal  injuries  to  the  plain- 
tiff wife  end  for  the  loss  of  her  services. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wilson  &  Armstrong,  for  peti- 
tioners: 

The  fart  that  the  defendant  is  incorpor- 
ated under  the  General  Welfare  Statute,  and 
not  for  individual  profit,  does  not  malce  it 
a  charitable  corporation,  or  exempt  it  from 
liability  for  negligence, 

Mersey-Docks  v.  Gibbs.  L.  E.  1  H.  L.  93. 
11  H.  L,  Gas.  866,  35  L.  J.  Exch.  N.  S.  225, 
14  L.  T.  N.  S.  ait,  12  Jur.  S.  R.  571,  14 
Week.  Rep.  872;  Gilbert  v.  Trinitv  House, 
L.  R.  17  Q.  B.  Div  705.  56  L.  J.  Q.'b.  N.  S. 
85,  35  Weelt.  Rep.  30;  Winch  v,  Thames  Con- 
servators,!. R.  7  C.  P.  458;  Hordern  v.  Sal- 
vation Army.  139  Am.  St.  Rep.  998  note; 
Bruce  v.  Central  It.  E.  Churcli,  147  Mich. 
230.  10  L.R.A.(N.S,)   74,  110  N'.  W.  051,  11 

Note.— The  liability  of  charitable  insti. 
tutions  for  personal  injuries  is  discussed  in 
the  notes  to  Farrigan  v.  Pevear,  7  L.R.A. 
(X.S.)  481;  Bruce  v.  Central  M.  E.  Church, 
10  L.R.A.(K.S.)  74;  Thornton  v.  Franklin 
Square  House,  22  L.R.A.(N".S.)  486;  Hor- 
dern v.  Salvation  Army,  32  L.B.A.[N.S.) 
62;  Basabo  v.  Salvation  Army,  42  L.R.A. 
(N.S.)  1144;  and  Scbloendortl  v,  Society 
of  Kew  York  Hospital,  .i2  L.R.A.[N.S.t 
505;  and  sec  later  cases.  Tucker  v.  Mobile 
Infirmary  Asso.  L.R.A,1915D.  1107;  Sichol- 
Bon  V.  Atchison,  T.  4  S.  F.  Hospital  Asso, 
L.R.A.1916D,   1029;    Loeffler   v,   Shepard   & 

L.R.A.191BF. 


Ann.  Cas.  150;  Phillips  v.  St.  Louis  k  S. 
F.  R.  Co.  211  Mo.  419,  17  L.R.A.{S.8.)  1167, 
124  Am.  St.  Rep.  798,  111  S.  W.  109,  14 
Ann.  Caa.  742;  Donnelly  v.  Boeton  Catholic 
Cemetery  Asso.  146  Mass.  163,  15  N,  E. 
Brown  v.  La  SoeiM4  Francaise,  138 
Cal.  475,  71  Pae.  518,  13  Am.  Neg.  Rep. 
Haggerty  t,  St.  Louie.  K.  &  N.  W.  R. 
Co.  100  Mo.  App.  424,  74  S.  W.  458. 

In  a  great  many  cases,  organieations  sim- 
ilar to  defendant  have  been  held  not  to  be 
charitable,  and  have  been  held  liable  in 
actions  for  negligence. 

Ixigan  v.  Agricultural  Soc,  158  Mich.  637. 
121  N.  W.  485;  Chapin  v.  Holyoke  Y.  M. 
C,  A.  165  MsBH.  280,  42  N.  E.  1130;  Tlfevett 
T.  Prison  Asso.  98  Va.  332,  60  L.R.A.  584, 
81  Am.  St.  Rep.  727,  38  S.  E.  373;  Scot* 
V.  Univereity  Of  Michigan  Athletic  Asso. 
162  Mich.  6S4,  17  L.R.A.(S.8.1  234,  125 
Am.  St.  Rep.  423,  118  K.  W.  824.  15  Ann. 
Cas.  515;  Gartland  t.  New  York  Zoological 
Soc.  136  App.  Div.  163,  120  X.  Y.  Snpp.  24: 
Davis  V.  Central  Cong.  Soc.  129  Maes.  367. 
37  Am.  Rep.  368;  Smith  v.  Cumberland 
Agri.  Soc.  163  N.  C.  346,  7»  B.  E,  632,  Ann. 
Caa.  191SB,  644;  OrafTam  v.  Ssco  Grange, 
P.  H.  112  Me.  608,  L.R.A.1916C,  632,  92 
Atl.  849;  Piatt  v.  Erie  County  Agri.  Soc. 
164  App.  Div.  99.  149  N.  Y.  Supp.  520,  8  N. 
C.  C.  A.  198;  Roper  v.  I'lster  County  Agri. 
Soc.  138  App.  Div.  97,  120  X.  Y.  Supp.  644; 
Oakland  City  Agri.  &  Industrial  Soc.  v. 
Bingham,  4  Ind.  App.  545,  31  K.  E.  383; 
Selinas  v.  Vermont  State  Agri.  Soc.  60  Vt. 
24fi.  8  Am.  St.  Rep.  114,  15  .\tl.  117;  Phil- 
lips V.  Wisconsin  State  Agri.  Soc.  60  Wis. 
401.  10  N.  W.  377;  Piaskett  v.  Benton- 
Warren  Agri,  Soc,  45  Ind,  App.  338.  Bff  N, 
E.  968.  00  N.  E.  908;  Texas  Stat*  Fair  v. 
Brittain,  56  C.  C.  A.  499,  118  Fed.  713; 
Texas  State  Fair  v.  Mart!.  30  Tex.  Civ. 
App.  132,  60  S.  W.  432,  12  Am.  Neg.  Rep. 
1119;  Thornton  v.  Maine  State  Agri.  Soc. 
97  Me.  108.  04  Am.  St.  Rep.  488.  53  All. 
979,  13  Am.  Neg.  Rep.  302 ;  Higgins  v.  Frank- 
lin County  Agri.  Soc.  100  Me.  565,  3  L.R..V 
(N.S.1  1132,  62  Atl.  708.  lO  Am.  Neg.  Rep. 
257;  Bernler  v,  Woodstock  Agri.  Soc.  88 
Conn.  559,  92  Atl.  160;  Agricultural  4  M. 
Aaso.  V.  Gray,  118  Md.  600,  83  Atl.  2DL 

E,  P.  HospiUl.  L.R.A.1917D,  967;  Gamble 
V.  Vanderiiilt  Univerrity,  L.R.A.19J8C.  875; 
Cooic  V.  John  X.  Norton  Memorial  Infirm- 
ary, I,.R.A.1919E,  647;  and  Zoulalian  v. 
Kew  England  Sanatorium  t  Benev.  Asso. 
ante.  185. 

The  liability  of  one  maintaining  a  place 
of  amusement  for  safet}'  of  patrons  is  dis- 
cussed in  the  note  ti>  Johnson  v.  Hot 
Springs  Land  &  Improv.  Co.  L.R.A.1()15K, 
890,  and  the  earlier  notes  there  referred  to. 
These  notes  include  casn>  dealing  witli  the 
liability  of  ugriculturel  societies  for  (be 
condition  of  grand  stands. 
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In  holding  'fJieae  amuaemmts  (or  profit, 
dcrendwit  was  denrly  aot  acting  as  a  char- 
itable corpoTBtioD,  and,  for  this  reagon.  ig 
liable. 

('•amble  v.  Vaaderbilt  University,  13B 
Tenn.  «16,  L.R.A.1918C,  875,  200  8.  W.  510. 

The  Tri-State  Fair  ia  a  corporation 
ohaTt«red  under  the  General  Corporation 
I41WB  by  a  voluntary  act  of  tlie  incorpora- 
tors; U  cmitrolled  t^  it«  own  dlrectora  and 
officers;  and  omoot  escape  liability  on  the 
thmry  that  ft  it  a  departmeot  or  arm  ol 
the  state. 

Trevett  v.  Prison  Asso.  98  Va.  332,  50 
L.R.A.  564,  81  Am.  St.  Rep.  T27,  38  S.  E. 
373;  GartlaDd  v.  New  York  Zoological  Soc. 
135  App.  IKv.  163,  120  N.  Y.  8upp.  24; 
Dunn  V.  Bromi  County  Agri.  Soc.  48  Ohio 
l=tt.  93,  1  L.R.A.  TH,  IS  Am.  St.  Rep.  556, 
i»  N.  E.  406;  Lane  r.  Minnesota  State 
Agri.  Soc.  62  Minn.  176,  2S  L.R„&.  708,  84 
X.  W.  382.  1  R.  C.  I^  786. 

Mr.  Lee  Winchester,  for  respondent; 

Defendant  is  a  corporation  organized  as 
a  public  charity,  and  therefore  not  answer- 
able in  atifta  of  the  character  of  that  flied 
by  the  plaintiffs. 

Abaton  V.  Waldon  Academy,  118  Tenn.  24, 
11  L.R,A.(S,8.)  1179.  102  S.  W.  3S1; 
r,mmble  v.  Vanderbilt  IToivertity,  138  Tenn. 
818,  L.R.A.1918C,  875,  200  S.  W.  510;  Cum- 
Wlaad  Lodge  v.  Nashville,  127  Tenn.  243. 
154  S.  W.  1141;  Book  Agents  t.  Hinton,  02 
Tenn.  189,  19  L.R.A.  289,  21  S.  W,  321; 
Heriot's  Hospital  r.  Rosa,  12  Clark  &  F. 
.W7,  8  Eng.  Reprint,  1608;  Duncan  v.  Find- 
Imer,  e  CUrk  &  F.  894,  7  Eng.  Reprint,  934, 
Maclean  *  R.  Bll,  9  Eng.  Reprint,  359; 
Hoiliday  T.  St.  Leonard,  11  C,  B.  N.  S  192, 
J43  Eng.  Reprint,  769,  30  L.  J.  C.  P.  N.  S. 
^ei.  8  Jur.  N.  8.  79,  4  L.  T.  N.  S.  408.  0 
Week.  Eep.  894;  Dnncan  v.  Nebraska  San- 
itarium t  Benev.  Asso.  92  Neb.  162,  41 
L.R.A.(N.S.)  973,  137  N.  W.  1120,  Ann. 
Cas.  1913E.  1127;  Fire  Ina.  Patrol  t.  Boyd, 
120  Pa.  624.  1  L.H.A.  417,  8  Am.  St.  Rep. 
745,  16  Atl.  6B3;  Parka  v.  Northwestern 
VniverBlty,  218  111.  381,  2  L.R.A.(N.8.) 
556,  75  N.  B.  991,  4  Ann.  Cas.  103;  Thorn- 
ton V.  Franklin  Square  House,  200  Mass. 
485,  22  L.B.A,(N.S.)  486,  88  N.  E.  909; 
Cyrrier  r.  Dartmouth  College,  103  Fed.  BBfl ; 
Conklin  t.  John  Hun-ard  Industrial  Home, 
221  Mass.  222,  112  N.  E.  008;  WilliamRon 
I.  Louisville  Industrial  School,  95  Ky.  291, 
23  L.R.A.  200,  44  Am.  St.  Rep.  243,  24  S. 
W.  1065 ;  Downes  T.  Harper  Hospital,  101 
Mich.  655,  25  L.R,A.  602,  45  Am.  St.  Rep. 
427,  60  N.  W.  42;  McDonald  v.  MasBaehu- 
Mtts  General  Hospital,  120  Kbss.  432,  21 
Am.  Rep.  S29:  Vermillion  t.  Woman's  Col- 
lege. 104  8.  C.  197,  88  8.  E.  649;  Farrlgan  { 
T.  Pevear.  193  Mass.  147.  7  L.R.A.(N.S.) 
481.  118  Am.  St.  Rep.  494,  78  N.  E.  855,' 
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1 8  Ann.  Caa.  1109;  Adams  t.  University 
Hospital,  122  Mo.  App.  675,  99  S.  W.  453: 
Gable  T.  Siaters  of  St.  Francis,  227  Pa.  254. 
136  Am.  St.  Rep.  879,  75  ^tl.  1087.  2  K. 
C.  C,  A.  381. 

As  defendant  receiree  state  aid,  it  is  in 
effect  an  arm  of  the  state  government,  and 
therefore  not  responsible  under  the  doctrine 
of  respondeat  superior. 

State  ei  rel.  Custer  Coimty  Agri.  Soc.  & 
L.  8.  Exch.  V.  Robinson,  35  Neb.  401,  17 
L.R.A.  383,  53  N.  W.  213;  Ford  v.  Kendall 
School  Dist.  121  Pa.  543.  1  L.R,A.  607,  15 
Atl.  812;  Ferry  v.  House  of  Refuge,  83  Md. 
20,  52  Am.  Sep.  49S;  WlUiamsoD  v.  Louis- 
ville Industrial  School,  95  Xy.  251,  23 
L.R.A.  200,  44  Am.  St.  Rep.  243,  24  S.  W. 
1065;  Farrigan  v.  Pevur,  193  Mass.  147, 
7  I..R.A.(N.S.)  481,  119  Am.  St.  Rep.  484, 
79  N.  E.  B55,  9  Ann.  Cas.  1109;  Hem  v. 
Iowa  State  Agri.  Soc.  91  Iowa,  97,  24  L.R.A. 
655,  58  N.  W.  1092;  Melvln  y.  State.  121 
Cal.  16,  53  Pftc.  416. 

Williams,  J.,  delivered  the  opinion  of  the 

The  first  of  these  suits  was  instituted  by 
Mrs.  Rowton  to  recover  of  the  Tri-State 
Fair,  a  body  corporate,  for  personal  in- 
juries sustained  by  her  while  she  was  at- 
tending a  fair  held  by  the  defendant,  and 
the  second  action  ia  that  of  her  buaband 
for  the  loss  of  her  services.  Both  plaintiffs 
recovered  judgments,  based  on  favorable 
verdicts,  in  the  circuit  court,  but  in  the 
court  of  civil  appeals,  on  appeal,  the  judg- 
ments were  reversed  and  the  actions  dis-  ' 
missed.  Petitions  for  writs  of  certiorari  to 
bring  under  review  the  rulings  of  the  ap- 
pellate court  have  been  granted  by  this  court. 

Tbe  actions  are  predicated  upon  negli- 
gence of  the  fair  association  in  allowing  a 
grand  stand  used  by  it  to  fall  Into  disre- 
pair, with  result  that  a  rotten  plank  in  the 
floor,  on  wlilch  Mrs.  Bowton  was  standing, 
broke,  and  personal  injuries  were  suffered 
by  her.  Both  plaintilTs  had  paid  the  fee 
charged  for  general  admission,  and  also  the 
fee  charged  for  reserved  scats  in  the  grand 
stand,  and  from  which  tbey  witnessed  the 
automobile  races  and  airplane  flights  which 
were  features  of  the  day. 

There  was  evidence  warranting  the  ver- 
dicts, the  court  of  civil  appeals  holds,  if 
the  defendant  was  subjoct  to  the  ordinary 
rules  of  liability  for  torts.  The  defendant 
association,  however,  endeavors  to  renew  In 
this  court  its  insistence  in  the  two  lower 
eonrts  that  Mrs.  Rowtm  was  guilty  of  prox- 
imate contr(bnt«ry  negligence,  but  the  etTort 
is  ineffectual,  since  the  defendant  has  filed 
no  petition  for  certiorari,  assigning  as  error 
this  ruling  of  the  appellate  court.    Cincin- 

ooc^le 
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n»tl,  N.  0.  4  T.  P.  R.  Co.  t.  Brock,  132 

Tenn.  477,  ITS  S.  W.  1115,  Md  cBaea  cited. 

The  court  of  civil  appeals  noa  of  opinioo 

tba.t  tbe  defendant  was  a  corporation  ea 
far  conducting  a  charitable  enterprise  as 
not  to  be  liable  to  respond  for  the  negligence 
of  its  officers  and  employees.  It  therefore 
becomes  necesBar;  to  ascertain  the  powers 
and  duties  of  defendant  under  the  charter 
granted  it  bf  this  state.  It  was  organized 
under  the  provisions  of  the  General  Incor- 
poration Laws  (Act  1875,  chap.  1*2,  g  1,  H 
4;  Shannon's  Anno.  Code,  §  2513  [5])  as  a 
corporation  for  general  welfare,  and  not 
for  profit;  and  vras  given  power  to  hold 
and  sell  real  estate,  to  eitabllsh  by-laws, 
ruleH.  and  regulations,  to  appoint  subor- 
dinate officers  and  agents,  to  compensate 
officers,  to  borrow  money  to  improve  its 
buildings.  The  board  of  directors,  it  ia  stip- 
ulated, shall  determine  what  amount  of 
money  shall  be  paid  as  a  prerequisite  to 
membership,  and  directors  are  to  be  elected 
by  the  members.  The  members  "are  not 
stockholders  in  the  legal  sense  of  the  term, 
and  no  dividends  or  profits  shall  be  divided 
nmong  the  members;  "  and  the  members 
may,  at  any  time,  Toluntarily  dissolve  the 
corporation  by  the  conveyance  of  its  assets 
to  any  other  corporation  holding  a  charter 
from  this  state  lor  purposes  not  of  individ- 
ual profit.  The  means,  assets,  and  income 
oi  the  corporation  shall  not  be  employed 
"for  any  other  purpose  whatever  than  to 
accomplish  the  legitimate  objects  of  its 
rreation."  The  entire  corporate  property 
shall  be  liable  for  the  L-laims  of  creditors. 
The  defendant  has  but  one  salaried  officer, 
its  secretary. 

(A)  Is  the  defendant  entitled  to  immu- 
nity from  liability  for  the  negligence  of  its 
agents  on  the  ground  that  it  ia  a  corpor- 
ation engaged  in  a  work  of  charity?  We 
answer  in  the  negative- 
fa]  The  first  insistence  of  the  defendant 
'ia  that  it  must  be  deemed  to  be  a  public 
charity,  since  it  is  a  corporation  organized 
and  operated  for  the  promotion  of  public 
welfare,  and  not  for  the  private  profits  of 

The  fact  that  private  profit  is  excluded 
is  not  the  true  test  of  a  charitable  corpora- 
lion  or  of  the  grant  of  the  immunity  here 
asserted.  The  defendant's  charter  was  ob- 
tained under  the  sections  of  the  Code  which 
provide  for  the  organisation  of  general  wel- 
fare corporations,  it  is  true;  but  those  pro- 
visions are  broad  enough  to  include  gun 
clubs,  gymnaeium  clubt,  boards  of  trade, 
and  other  associations  which  ue  yet  more 
patently  not  charitable  in  their  nature  or 
purposes,  and  it  cannot  be  soundly  «rgved 
that  the  claimed  immunity  from  liability 
for  negligence  may  be  invoked  by  all  of 
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t^eae.  If  the  teat  propoied  by  defendant 
were  the  determiuativ*  one,  the  case  of 
Gfljnble  v.  Vanderbilt  University,  138  Tenr. 
818,  L.R-A.19iaC,  B75,  200  S.  W.  510,  was 
incorrectly  decided,  since  the  university  »'■» 
a  corporation  for  public  welfare,  and  not- 
withstanding that  fact  it  was  held  liable, 
(b)  On  the  contrary,  the  Gamble  Case 
demonstrates  that  the  immunity  ia  not  al- 
ways grantable  to  a  corporation  which  it. 
broadly  speaking,  one  which  admin iet«r< 
charity;  the  true  teat  being  whether  in  the 
given  case  it  may  be  deemed  to  be  acting 
in  the  promotion  of  its  charitable  design. 

In  the  pending  caae  there  appetfe  no  gift 
of  a  founder  for  the  perpetual  diatributicn 
of  bounty  to  beneficiaries.  The  chief 
sources  of  income  for  the  oonduct  of  the 
aasocLation'a  bueiness  are  In  receipts  from 
admission  fees,  charges  made  for  conce:^- 
aiona,  and  entrance  fees  to  exhibitors-  U  is 
true  that  business  men  of  the  city  of  iUxa- 
phis  make  donationa  towsrila  the  defend- 
ant's current  expenses,  from  time  to  timt. 
aa  motives  of  patriotism  or  aelf-interest 
may  prompt,  and  this  fact  afipears  to  be 
unduly  atreased  by  the  court  of  civil  ap- 
peals as  a  factor  deflecting  its  ruling  in 
favor  of  tha  fair  association- 

The  atrungest  argument  in  defendant's 
behalf  ia  that  its  mission  ia  educational, 
and  therefore  that  it  must  be  treated  as  a 
public  charity.  It  appears  that  exhibitiors 
of  live  stock,  farm  products,  handicraft, 
machinery,  etc.,  are  among  the  purposes  of 
the  association,  and  such  do  doubtless  tend, 
in  one  sense,  to  educate  or  instruct  certain 
members  of  the  public.  But  so  also  do 
many  other  promotions  along  the  line  of 
athletics,  tlieatricals,  etc.  The  primary  ob- 
ject, however,  is  not  to  educate,  but  to 
amuae  and  aSord  recreation. 

In  the  case  of  Gartland  t.  New  York 
Zoological  Soc.  135  App.  Div.  183,  120  N'. 
¥.  Siipp,  24,  an  effort  to  escape  liabilitv 
for  tort  was  made  by  an  association  orgsn- 
ized  for  the  purpose  of  furnishing  instnic- 
tion  and  recreation  to  the  people  in  the 
maintenance  of  an  aquarium  which  should 
be  open  to  the  public,  without  charge  or 
gratuity,  on  a  portirai  of  each  day.  It  was 
there  said:  'To  avoid  liability,  the  appel- 
lant claims,  first,  that  it  ia  a  chsritable 
corporation,  and  not  liable  in  an  action  of 
thia  kind.  -  -  ,  We  should  have  grest 
difficulty  in  determining  that  tiiis  corpor- 
ation, under  its  act  of  incorporation,  ill 
enabling  act.  and  its  contract  with  the  cilv, 
was  a  Charitable  organization  within  the 
cla ii si li  cation  of  any  of  the  corporstiun* 
which,  from  time  to  time,  for  one  rcssoD 
or  another,  have  been  relieved  of  respoo- 
sibility  for  the  torta  of  their  employees.  It 
dispemes  no  alms;  it  relieve*  no  Buffering; 
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it  MTM  for  no  rick.  White  it  Is  true  It  Is 
not  a  monej-maklng  inetitntlou"  and  ita 
maaaf^rE  and  membere  may  not  rewive 
silariee  or  noy  monetary  returns,  ''tbis  ia 
not  controlling.  Ita  purpoeee  and  its  vork 
are  to  amuse  and  to  instruct,  and,  if  we 
were  called  upon  to  clawify  it,  ««  ahMikl 
say  that  it  came  closer  to  an  inHtltutioM 
ior  recreation,  with  incidmital  education, 
than   any    other   reoognited   claaeificatloB." 

Id  Loir*n  V.  Agricultural  Soc.  160  Mm^. 
.Vti.  121  N.  W.  48S,  a  fair  uaoeiaUon  wa« 
held  Bot  to  be  a  charitable  or  cjeeraoaynar? 
inttitutkin.  KDd  not  to  be  free  from  Uftbllity 
far  a  tort,  which  waa  a  counterpart  of  the 
•Hie  involved  in  the  pending  suita.  See  alao 
Stott  V.  Univeraity  of  Michit-an  Athletic 
Asso.  152  Uiofa.  QS4,  17  L.R.A.(N.&)  884, 
125  Am.  St.  Bap.  483,  116  N,  W.  S24,  Lfi 
.Van.  Caa.  516. 

The  appellate  court  preaaed  tti«  dvctrina 
of  immunity  from  tort  liability  to  an  *n- 
warranted  ezteot. 

The  corporate  purpoae  ot  the  defendast 
nas  not  to  make  money  for  ita  membera, 
bnt  it  waa  to  make  mooey  for  itaaif,  to  be 
u»ed  in  carrying  forward  and  enlarging  ita 
enterprise.  This  could  only  be  done  by  In- 
ducing the  public  to  patronize  ita  exhibi* 
(ioDi;  and  when  membeis  of  tftie  public  at- 
tend, they  are  entitled  to  demand  the  exer- 
cixe  ot  ordinary  care  on  the  part  of  the 
aaeociation  tn  the  keeping  sa.te  of  auch 
grand  atonda  aa  it«  officera  may  aea  fit  to 
provide.  If  the  mle  of  immunity  were  ap- 
plied in  the  circuiDBtances  here  appearing, 
a  corporation  created  for  public  welfare 
might  become  one  for  public  detriment, 
should  its  negligence  go  to  the  point  where 
a  grand  stand  waa  permitted  to  become  bo 
insecure  as  to  fall,  cauaing  the  deaths  of  a 
Urge  number  of  apectAtors. 

Tlie  income  of  the  defendant,  especially 
from  admiaaion  fees,  should  be  held  to  ac- 
crue Bubjeet  to  the  risks  of  the  negligrat 
nanagemeot  of  the  corporate  agenciea 
vhich  affect  the  patrons,  who  furnish  the 
lifeblood  of  the  inatitutioa  in  the  payment 
of  those  fees. 

(B)  Is  defendant  to  be  held  not  liable 
<m  the  ground  that  it  was  discharging  a 
duty  imposed  aolely  for  the  benefit  of  the 
public,  and  therefore  was  clothed  with  the 
immunitlea  claimable  t^  the  state  and  gov- 
ernmental agencies  T 

It  appears  that  the  defendant  aasocia- 
tion  received  appropriations  towards  its 
support  of  S10,000  per  annum  from  the 
state  of  Teimeasee  for  several  years,  prior 
to  and  including  the  year  of  the  accident 
in  queatlon;  and  upon  this  fact,  combined 
with  the  general  welfare  scope  of  the  cor- 
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poratiOn,  Is  based  the  argument  that  the 
aaaociation  ia  not  subject  to  the  rule  of  re' 
apondeat  superior. 

It  is  the  settled  rule  that  where  the  legis- 
lature ot  a  state  constitutes  a  titate  Iraard 
of  agriculture  or  a  board  of  managers  an 
ageqey.  of,  the  sloilM^  «nd  rievfilvos  dirocbtfi- 
upon  them  Uie  ddty"<d  Mmduating  a  sta.te 
fair,  there  ia  ao  far  exercised  by  them  a 
governmental  function  that  the  institution 
is  not  liable  for  injvriee  sustained  as  a 
result  of  n^Ugene*  at  oRIcera  or  em- 
ployees. Morrison  v.  Fisher  (Morrison  v. 
MeUren)  180  Wis.  021.  L.R.A.lfll6E,  460. 
152  K.  W.  476,  and  several  caaes  cited  in 
the  i^uiiini  and  note. 

But  we  have  no  such  case  before  na.  •  We 
deal  with  a  corporation  brought  Into  exist' 
encs  at  the  volition  of  the  incorporators ; 
the  state  has  not  undertaken,  to  name  the 
members  of  a  bowd  to  exercise  any  imposed 
governmental  function  belonging  to  it.  The 
oontro!  cf  thft  atfairs  of  the  detendnnt  aa- 
sociation  m  to  admisriOB  fees,  cholM  of 
offlcers  and  servants,  was  in  the  handa  of  a 
hoard  of  directors  named  by  its  own  mem' 
bersi  these  direetora  had  tbe  power  to  pur- 
chase ground  and  erect  new  stmeturea,  or 
to  lease  an  existing  fair  ground  with  de' 
fectlve  structures,  as  ft  chose  to  do,  and  tn 
repair  the  same  or  not.  No  atate  official 
had  power  to  direcit  in  those  regards.  The 
aasociation  may  dissolve  at  the  will  of  its 
members,  and  the  atate  would  not  receive 
ita  property  or  have  any  claim  against  It 
or  the  corporation's  property  In  the  ab- 
aence  of  a  contract  so  providing.  The  dis- 
tinction is  clearly  and  properly  made  in 
two  Minnesota  cams, — the  ime  dealing  witli 
and  hcMing  liable  a  voluntary,  atate-slded 
fair  association  (Lane  v.  Minnesota  Agri. 
Sac  62  Minn.  175,  29  L.R.A.  709,  64  H.  W. 
382),  the  other  with  the  tame  society  after 
the  l^islature  had  t^  aubsequent  enact- 
meut  made  It  in  effect  a  dapaitmant  til  tlpe 
atate  government  (Berman  t.  HImieaota 
State  Agri.  Boc.  BS  Mbu.  ItS,  100  N.  W. 
732). 

See  alao  Dunn  v.  Brown  County  Agri. 
Soc.  46  Ohio  St  ft3,  1  L.R.A.  7S4,  16  Am. 
St.  Rep.  6SG,  IS  N.  E.  4SSi  Gartiand  v. 
New  York  Zoological  Soc.  eupra;  in  each 
of  which,  though  the  state  or  city  aided 
Ute  corporation,  the  taobUng  vas  agalnat 
the  dlaim  of  immunity  here  advairosd. 

We  have  no  difficulty  in  following  tiiese 
decieiona.  The  immunity  awarded  the  state 
and  state  ageadea  should  not  shield  an  in- 
atitation  whidi  the  atate  doe*,  not  oontrol, 
and  whidi  ceme  Into  eiistettoe'  at  the  voli- 
tion of  ita  incorporators,  not  of  the  Ugla- 
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Ifttore.    For  tlie  liabllitiet  i^  audi  the  atate  ]  judgmenU  of  the  Court  ot  Civil  Appeals, 
is  not  liable  in  law  or  morale.  Reversed,   with   judgmenta   here   affitming 

The  result  of  our  consideration  of  the    tboie  rendered  in  the  Circuit  Court, 
causes  is  that  w«  are  not  satisfied  with  the 


WILLIAM  McDonald,  Appt., 

it.  A.  WARD,  Respt. 

(W  Wash.  364,  16«  Pac  851.) 

Cftrenant   ^    warranty    ^   rallroMl    ^ 

1.  Aa  existing  railroad  fuiross  the  prop- 
ertj,  known  to  the  grantee,  is  &  breach  of 
a  covenant  of  warranty  in  a  convejance  of 
real  estate. 

For  other  naaes,  »ee  Oownant*  ami  Cojtdl- 
lions,  ;//.  b,  M  Dig.  l~o2  X.  S. 

Iilmttatlaii  of  action  .—  broNcfa  of  cot- 
enMit  of  warranty. 

2.  The  Statute  of  Limitations  begina  tu 
run  against  an   action  for  breach  of  cove- 

tate  by  the  eviction  of  grantee  from  a 
strip  claimad  as  a  railroad  right  of  waj 
across  the  property,  at  the  time  of  eviction. 
/•or  allitr  marg,  see  Umilation  of  Aotiont, 

II.  b,  in  Dig.  1-52  N.  B. 
Covenant   —   eviction   —   possession   of 

right  of  way  ^  extent. 

3.  A  railroad  company  having  a  right,  of 
way  aeroae  a  tract  of  land  will  tie  held  to 
be  in  possession  of  the  land  beween  its 
track  and  a  line  of  telegraph  poles  which 
are  on  its  right  of  way,  so  as  to  constitute 
an  eviction  of  a  grantee  at  the  time  he  re- 
ceived a  deed  with  covenant  of  warranty, 
altliough  a  portion  of  such  strip  is  culti- 
vated by  the  owner  o(  the  adjacent  land. 
For  other  oatet,  see  Covenautt  and  Condi- 

tUmr,  in.  b,  in  Dig.  ISS  N.  8. 

(January  B,   1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
ths   Superior   Court   fcK-   King   County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages   for  breach   of   a  cove 
nant  of  warranty  in  a  deed.    Reversed. 
Tlie  facts  aro  stated  in  the  opinion. 
Mr.  J.  n.  Gordon,  for  appellant: 
Plaintiff   is    not   estupped    by    rfason    of 
liiH  knowledge  of  the  existence  of  the  right 

Note.  —  The  questions  whether  tlie  ex- 
istence ot  a  public  higtiway,  private  way,  or 
railroad  right  of  way  across  laud  at  the 
time  of  conveyance  is  a  breach  of  covenant 
is  treated  in  the  notes  to  Van  Ness  v.  Koval 
Phosphate  Co.  90  L.R.A.(N.S.)  833,  and 
Sandvm  v.  Johnson,  48  L.R.A.(N.S.)  610  j 
and  te«  lat«r  eaoe,  Schwarti  >.  Black,  L^.A. 
1Di5D.  Sas. 
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of  way  at  the  time  of  the  delivery  o!  the 
deed  to  him. 

West  Coast  Hfg.  t  Invest.  Co.  t.  Wrat 
Coast  Improv.  Co.  25  Wash.  627,  «2  LIU. 
763.  68  Pac.  97 ;  8  Am,  A  Eng.  Enc.  U«, 
2d  ed.  86-88;  O'Connor  v.  Enoi',  50  Waih. 
448,  105  Pac.  1039;  Williams  v.  Hewiii. 
57  Wash.  68,  136  Am.  St.  Rep.  971.  KW 
Pac.  408;   Barlow  v.   Delaney,  40  Fed.  ST. 

PlaintilT  is  not  barred  by  the  Statute  i^ 
Limits  tions. 

11  Cyc.  11261  West  Coast  Mfp.  &  Inwt. 
Co.  V.  West  Coast  Improv.  Ca  supra. 

Messrs.  Roberts,  AVllaon.  A  Siieel  and 
J.  L.  Runner,  for  respondent; 

The  property  within  the  right  of  way 
was  excluded  from  tbe  covenants  of  Ili« 
deed,    and    therefore    there    has    been   no 

Van  Kesa  v.  Royal  Phosphate  Co.  60 
Fla.  284,  30  L.R.A.(N.S.)  838,  63  So.  .181; 
Hoyt  V.  Rothe,  06  Wash.  369.  Ita  Par. 
925;  Whitbeck  T.  Cook,  15  Johns.  483.  i 
Am.  Dec.  272;  Wilson  v.  Cocfaran.  W  Pi. 
22B-,  BroWD  v.  Young,  89  Iowa,  82.1,  *> 
N.   W.   941;    Janes  v.   Jenkins,   34   Hd.  1. 

6  Am.  Rep.  300;  Fomeroy  v.  Chicago  &  M. 
R.  Co.  2S  Wis.  641 ;  Patterson  v.  Artbur>.  !> 
Watts,  152;  Bennett  v.  Booth,  70  W.  Vs. 
284,  39  L.R.A.(N.S.)  618,  73  S.  B.  908; 
Deavergera  v.  Willis,  56  Ga.  515,  21  Aiii. 
Rep.   289;   Smith  v.   Hughes,  50  Wis.  82*, 

7  ^.  W.  653;  Jordan  v.  Eve,  31  Grsll.  1: 
Killen  v.  Funk,  83  Seb.  622,  131  Am.  S(. 
Rep.  858.  120  N.  W.  189;  Hj-mes  v.  Entrv. 
118  X.  Y.  601,  15  Am.  St.  Rep.  421.  22  S.  t 
1087;  Memmert  v.  McKeen,  113  Pa.  31j.  1 
All.  542. 

Plaintiff  is  barred  by  the  Statnte  of 
Limitations. 

Wood,  Limitatians,  4th  ed.  §  174;  Eimi* 
V  Cowherd,  4  Tex.  Civ.  App.  843,  23  P.  W. 
737;  Re  Hanlin,  17  L.R.A.(N.8.)  IIW 
not*;  Durand  v.  Wiliiama,  53  Ga.  '6: 
Pevey  v.  Jtmea,  71  Mias.  847,  42  Am.  Si. 
Rep.  488.  16  Sa  2iG2;  Watson  v.  Hevn.  «i 
Xeb.  101,  86  N.  W.  1084i  Haley  v,  Wilaon. 
42  W.  Vo.  767,  26  8.  E.  661;  Griet  >. 
Hodges,  14  N.  a  (3  Dev.  L.)  200i  l^iankle 
V.  Ingram,  133  N.  C.  254.  4a  S.  E.  578. 

Cliadwlck,  J.,  delivered  the  opinion  of 
the  court: 

On  May  4.  11103,  respondent  conveyed  la 
appellant  a  certain  legal  subdivision  oi 
land  in  Benton  County,  Waabington.  The 
main  line  of  the  Northern  Pacific  Rsilw*>' 
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was  conitructed  sctoss  the  Und  U  the  tine 
of  the  cmTefance.  The  deed  contAinH  full 
«ivenBiit«  of  wurantj,  witbout  exceptioB 
OT  reservatioii.  RcBpondoit  had  been  in 
posseeaion  of  the  land,  and  had  cultivated 
approsimately  all  of  it  other  than  that 
aetuallf  occupied  by  the  railway.  Appel- 
lant entered  into  posseision,  and  he,  too 
cultivated  all  of  the  Und  exospt  that  which 
is  actually  occupied  by  the  roadbed,  its 
hanks  and  borrow  pita.  Appellant  Oxea  the 
width  of  this  strip  in  hia  pleadingB  ae  from 
16  to  20  feet.  Appellant  remained  in  pos- 
eeaaion  and  cultivated  the  land  for  a  period 
of  twelve  or  thirteen  jeari,  when  he  waa 
ousted  by  the  Korthem  Pacific  Railway 
Company,  under  its  auperior  title  to  a  strip 
of  land  200  feet  in  width,  on  either  side  of 
its  main  line.  See  Northern  P.  R-  Co.  v. 
McDonald,  81  Waah.  113,  157  Pac.  222. 

Appellant  then  b^^an  this  aotion  upon 
the  covenanta  of  his  deed.  At  the  close  of 
plaintiff's  case  the  court  granted  a  motion 
for  judgment  on  account  of  the  insufficiency 
of  the  evidence.  VTe  are  not  apprised  as  to 
the  particular  grouud,  but  presume,  from 
the  tenor  of  the  briefs,  that  it  waa  the 
npinion  of  the  trial  judge  that  appellant 
rould  not  recover  for  the  loaa  of  land  in- 
rluded  in  the  rif;ht  of  way  of  tlie  railroad, 
the  bounds  ol  which  were  deflued  by  puUic 
!.tatute  (Act  July  2,  1864,  chap.  217,  13 
Stat,  at  L.  367),  and  which  was  occupied 
in  part  at  the  time  the  conveyance  was 
made,  and  for  the  further  reason  that  the 
Statute   of  Limitations  had  run. 

It  is  the  contention  of  the  respondent 
that  the  right  of  nay  of  a  railroad  company 
is  no  more  than  an  easement,  of  such  a 
public  and  notorious  character  that  a  patty 
having  knowledge  of  the  exiatence  of  the 
roadbed  and  the  operation  of  trains  will  be 
hfid  to  have  contracted  with  reference  to  it 
and  to  its  limits  and  bounde. 

We  held  in  Hoyt  v.  Bothe,  05  Wash.  366, 
163  Pac.  625,  that  a  public  highway  is 
impliedly  exempted  from  covenants  of  *ei- 
«in  and  warranty  and  against  encumbrances. 
.Mtbough  there  is  a  division  of  authority 
upon  this  question,  our  holding  is  in  line 
with  the  great  weight  of  authority.  Wheth- 
er •  railroad  built  and  in  operation  acroas 
a  piece  of  land,  at  the  time  it  ia  conveyed, 
is  notice  to  the  grantee  of  the  nature  and 
ertent  of  the  right  of  way  under  which  it 
is  operated,  thus  impliedly  binding;  him  and 
preventing  a  recovery  upon  the  covenanta  of 
a  deed  of  general  warranty,  is  the  main 
qnestion  calling  for  discusaiuu  and  decision. 

The  weight  of  authority  is  that  a  right 
of  way  of  a  railroad  does  not  fall  witliin 
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the  exception  worked  by  the  courts  as  to 
existing  highways  i  that  a  grantee  may 
maintain  an  action  upon  bis  covenants,  al- 
though be  had  knowledge  of  the  existence  of 
the  right  of  way  at  the  time  he  took  hia 
deed.  Beach  v.  Miller,  61  111.  206,  3  Am. 
Rep.  2I>0;  Wadhams  r.  Swan,  109  III.  46 1 
Burk  v.  Hill,  48  Ind.  52,  IT  Am.  Rep.  731 ; 
Douglass  v.  Thomas,  103  Ind.  18T,  2  N.  E. 
562;  Quick  v.  Taylor,  J13  Ind.  640.  18 
N,  E.  688;  Barlow  v.  McKinley,  24  Iowa, 
69;  Plynn  v.  White  Breast  Conl  Cp.  72 
Iowa,  738,  32  X.  W.  471;  Pilcher  v.  Atchi- 
son, T.  t  S.  F.  H.  Co.  3B  Kaji.  516,  5  Am. 
St.  Rep.  770,  IB  Pac.  945;  Kellogg  v.  Malin, 
50  Mo.  488,  11  Am.  Rep.  42B;  Williamson 
V.  Hall,  82  Mo.  405;  Whiteside  v.  Ma- 
gruder,  75  Mo.  App,  364;  Huyck  v.  An- 
drews. 113  X.  r.  81,  3  L.R.A.  78il,  10  Am. 
St.  Rep.  432,  20  X.  E.  581;  Farrington  v. 
Tourtelott  (C.  C.)  30  Fed.  738, 

A  lesser  number  of  the  courts  have  held 
to  the  contrary.  Van  Ness  v.  Royal  Phos- 
phate Co.  60  Fla-  284,  30  L.R.A,(N,S.) 
833,  63  So.  381,  Ann.  Cas.  1012C,  647;  Ex 
parU  Ale.\ander,  122  X.  C.  727,  30  S.  E. 
338  j  Goodman  v.  Heilig,  167  N.  C.  8,  36 
L.R.A.(N.S.)  1004,  72  S.  E.  866;  Smith  v. 
Hughes,  60  Wis.  620,  7  N.  W.  663. 

We  shall  not  go  into  the  reasoning  of 
the  courta,  but  content  outaelves  with 
holding  to  the  weight  of  autbority.  This 
brings  us  to  the  question  whether  the  action 
Is  barred  by  the  Statute  of  Limitations. 
The  solution  of  this  problem  compels  an 
inquiry  into  the  nature  and  extent  of  the 
covenant.  If  time  is  takm  to  look  into  the 
cases  we  have  cited,  it  will  be  noticed  that 
in  almost  all  of  them  the  right  of  way  of 
a  railway  company  ia  treated  as  an  eaae- 
ment,  and  the  courts  discuss  the  queati<» 
of  the  right  to  recover  as  a  covenant  against 
encumbrances,  and  this,  too,  whether  the 
right  of  way  haa  been  acquired  under  emi- 
nent domain  or  by  a  deed  of  general  war- 
ranty. A  covenant  against  encumbrances 
operates  upon  existing  things,  and  would 
be  broken  at  the  time  it  is  made.  It  gives 
an  immediate  right  of  action  and  starts 
the  statute  running.  But  ws  think  tho 
facta  take  the  case  out  of  that  rule.  Tha 
theory  upon  which  the  cases  proceed  is 
that,  notwithstanding  the  character  of  the 
title,  whether  taken  under  the  sovereign 
power  of  the  state  or  by  deed,  there  is  a 
reversion  to  private  ownership  in  oase  the 
railway  company  should  cease  to  use  It 
for  railway  purposes. 

But  here  the  property  occupied  by  the 
railway  company,  and  to  which  it  is  an- 
titled  under  tbe  Federal  grant,  waa  never 
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the  subject  of  private  ownership.  It  was 
not  taken  by  the  railway  company  in  the 
exercltw  of  its  public  functions  through  the 
instrumentality  of  the  sovereign  power  of 
the  elate,  but  was  made  the  subject  of  an 
independent  grant.  In  other  words,  the 
effect  of  the  act  of  July  2,  1884,  granting 
a  right  of  way  to  the  Northern  Pacific 
Railway  Company,  reserved  in  the  govern- 
ment for  the  UBe  of  the  Northern  Pacific 
Railway  Company  a  atrip  of  land  acrosB  the 
publit!  domain,  to  be  defined  by  a  filing  of 
a.  map  of  definite  location.  In  Northern 
P.  R.  Co.  v.  Ton-nsend,  190  U.  S.  267,  47 
L.  ed.  1044,  23  Sup.  Ct.  Rep.  671.  the  ex- 
tent of  the  grant  was  a  subject  of  inquiry. 
The  court  said:  "Manifestly  the  land 
forming  the  right  of  way  was  not  granted 
with  the  intent  that  It  might  be  absolutely 
disposed  of  at  the  volition  of  the  company. 
On  the  contrary,  the  grant  was  eitplicitly 
stated  to  be  for  a  deBignat«d  purpose,  one 
which  negated  the  eiiatenee  of  the'  power 
to  voluntarily  alienate  the  right  of  way, 
or  any  portion  thereof.  The  Butwtantial 
consideration  inducing  the  grant  was  the 
perpetual  use  of  the  land  for  the  legitimate 
purposes  of  the  railroad,  just  as  though  the 
land  had  been  conveyed  in  terms,  to  have 
and  to  hold  the  same  so  long  as  it  was  used 
for  the  railroad  right  of  way.  In  effect,  the 
grant  was  of  a.  limited  fee,  made  on  an  im- 
plied condition  of  reverter  In  the  event 
that  the  company  ceased  to  use  or  retain 
the  land  for  the  purpose  for  which  it  was 
granted." 

Subsequent  decisions  of  the  Supreme 
Court  in  Northern  P.  R.  Co.  v.  Ely,  197 
V.  S.  1,  49  L.  ed.  639,  25  Sup.  Ct  Rep. 
302,  and  Northern  P.  R.  Co.  v.  Concannon, 
239  U.  S.  382,  60  L.  ed.  342,  38  Sup.  Ct. 
Rep.  156,  make  it  clear  that  the  reversion 
is  in  the  United  States,  and  that  the  right 
of  way  Is  not,  in  the  absence  of  specific 
legislation,  a  subject  of  sale  by  the  railway 
company,  and  that  it  cannot  become  a  sub- 
ject of  private  ownership  by  adverse  use  w 
occupation.  From  these  later  decisions  it 
is  clear  that  the  court  meant,  when  it  eald 
in  the  Townsend  Case;  "The  grant  waa  of 
a  limited  fee,  made  on  an  implied  condition 
of  reverter,  in  the  event  that  the  company 
ceased  to  use  or  retain  the  land  for  the 
purpose  for  which  it  was  granted,"  that 
the  reversion  is  in  the  United  States,  and 
not  in  the  owner  of  any  contiguous  prop- 
erty. 

Considering,  then,  the  nature  of  the 
grant,  and  the  ultimate  resting  place  of 
the  title  in  the  event  that  the  company 
shonld  cease  to  use  or  retain  it  for  railway 
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purposes,  the  conclusion  is  compelled  that 
we  have  a  case  of  failure  of  title  rath» 
than  a  suit  upon  a  covenant  agtdnat  en- 
cumbrances. "The  covenant  of  warranty 
is  a  covenant  in  futnro,  runs  with  Itod, 
and  ia  broken  at  the  time  of  the  eviction." 
West  Coast  Mfg.  k  Invest  Co.  v.  Wert 
Coast  Improv.  Co.  26  Wash.  «27,  62  L.R.A. 
763,  06  Pac.  97. 

"The  obligation  in  a  general  warranty 
of  title  ia  not  that  the  covenantor  is  the 
true  owner,  or  that  he  is  seised  in  fee 
with  right  to  convey,  hut  that  he  will  de- 
fend and  protect  the  covenantee  against  the 
rightful  claims  of  all  persons."  7  R.  C.  L- 
1144. 

Appellant  having  been  evicted  hy  the  as- 
sertion of  k  superior  title,  respondent  is 
bound  on  his  covenant  of  warranty,  and. 
the  action  having  been  begun  within  the 
period  of  limitation  after  the  eviction,  he 
is  entitled  to  recover. 

Appellant  admits  that  he  ia  barred  of 
a  recovery  for  the  loss  of  the  land  actually 
occupied  by  tbe  railroad,  upon  the  true 
theory  that  possession  by  tbe  railroad  com- 
pany at  the  time  the  deed  was  executed  and 
delivered  was  a  constructive  eviction.  Ap- 
pellant fizee  the  amount  of  land  occupied 
by  the  railroad  company  as  from  16  to 
20  feet.  His  testimony  shows  that,  at  the 
time  he  entered  into  possession  of  the  land 
there  was  a  line  of  telegraph  poles  about 
40  feet  from  the  center  line  of  the  railroad 
track.  A  t«Iegrapb  line  is  incident  to  the 
track  of  the  railway  company,  end  is  essen- 
tial to  the  operation  of  the  road.  The  land 
occupied  by  the  telegraph  line,  and  all  tbe 
land  lying  between  it  and  the  main  track, 
was  land  occupied  by  the  railroad  company. 
and  appellant  should  be  held,  as  a  nutter  of 
law,  to  have  been  evicted  therefrom  at  the 
time  he  received  his  deed,  notwithstanding 
the  fact  that  he  cultivated  some  of  the  land 
lying  between  the  line  of  poles  and  the 
track  for  some  years  tJiereafter.  Appel- 
lant's right  of  recovery,  therefore,  will  be 
limited  to  damages  for  loss  of  the  land 
occupied  by  the  respondent,  less  the  amount 
of  land  occupied  by  the  railway  company 
and  the  telegraph  line.  The  court  will 
determine  the  amount  of  this  from  the 
testimony  iu  the  case. 

Reversed,  and  remanded  for  further  pro- 
ceedings. 


Petition  for  rehearing  denied. 

idb,  Google 
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P.  C.  NKIKIEK 
W,  T.  WILLIAMS,  Plff.  i: 


{—  W.  Va.  — >  84  8.  E.  947.) 

Contract  —  consideration  ^  surrender 

of  clieck. 

[E^um  of  a  life  iDxurance  policy  by  the 
igent  of  the  insurer  at  the  request  trf  the 
iD'iured  and  surrender  of  his  cheek  dniifn 
t»  the  agent's  order  ioi  the  flrat  aanual 
premium  is  no  eonsiderstion  for  the  in- 
^ured'ii   jM'omite  to   pay   guch.  agent  a  cer- 


his   principal   if   the   policy    had   been 
Kiimmnted,  and  creates  no  legal  liability. 
For  other  eosee  «e«  PotKroeO,  I.  o,  t,  in 
Dig.  l-SX  X.  «. 

(January  26,  ISIS.) 

ERBOR  to  the  Circuit  Court  for  Uercer 
County  to  revietr  a  judgnent  in  S»vor 
of  plaintiff  in  an  action  brought  to  en- 
force an  alleged  promiBe  to  pay  for  defend- 
■ial't  release  from  an  agreement  made 
wiih  piaintilT  as  insurance  agent.    Reverwd- 

Tbe  facte  are  stated  in  the  opinion. 

Messrs.  Sandera  ft  Cnx^etl,  for  plain- 
tiff in  error: 

There  was  no  i^omiae  on  the  part  of 
defendant  to  pay,  hence,  no  recovery  could 
be  had  for  the  premiums;  and  this  being 
to,  any  contract  for  a  cancelation  oF  the 
policy  would  be  without  consideration  and 

New  York  L.  Ins.  Co.  t.  Statham.  S3 
U.  S.  2*.  23  L.  ei  78B;  CUrk  v.  Schro- 
meyer,   23   Ind.   App.   565,   66   N.   E.   786; 

14  R.  C.  L.  074;  Blackwcll  v.  Mutual  Be- 
ierve  Fund  Life  Aam.  141  N.  C.  117,  5 
LR.A.(N.S,)  771,  116  Am.  St.  Rep.  677, 
i3  S.  E.  833;  Hciman  v.  Pbienix  Mut,  L. 
III-.  Co.  17  Minn.  153j  Gil.  127,  10  Am. 
B«p.  154;  Hogben  v.  Metropolitan  L.  Ina. 
Co.  es  Conn.  503,  61  Am.  St.  Rep.  53,  38 
.UL   214;   Abel]   V.  Feun  Mut  h.   Ini.  Co. 

15  W.  Va.  400. 

Mesars.  Iie«  &  Tanner  for  defendant  in 


WllUanie,   J.,   delivered  the   opinion   of 
the  court: 
In  th«  circuit  court,  on  appeal  from  the 


H«adDota  b 


1.  J. 


Xote.  —  As  to  consideration  for  promise 
to  pay  for  securinjr  releoM  from  a  unilateral 
fltntraet.  see  annotation  following  .this 
nue,  poet,  06S,  and  references  therein  to 
innotations  on  related  (jueftiona, 

L.R.A.1918F. 


judflineiit  <rf  a  justice,  plaintiff  reeovered 
a  judgment  for  $300,  and  defendant  has 
brought  the  case  here  on  writ  of  error.  Xo 
written  pleadings  were  filed  before  the  jus- 
tice or  in  court,  and  plaintiff's  testimony 
is  the  only  evidrace  in  tlie  case.  His  claim 
is  based  on  defendant's  promise  to  pay  him 
$500  in  eonsiderstion  for  his  release  from 
an  agreement  made  with  plaintiff,  as  agent 
of  the  Equitable  Life  Assurance  Company, 
to  purchase  an  annuity  policy,  the  annual 
premium  on  which  was  $l,flS4,  the  9500 
being  In  lieu  of  commlBslonB  which  plain- 
tiff would  have  been  entitled  to  retain  out 
of  the  premium,  if  it  bad  been  paid.  The 
ease  was  tried  by  a  jury  in  the  absents  of 
defaidant,  and  a  verdict  returned  for  plain- 
tiff in  accordance  with  a  peremptory  instruc- 
tion by  the  court.  Counsel  moved  for  a 
continuance  on  account  of  defendant's  ab- 
sence, and  the  court  overruled  the  niotion, 
aikd  he  excepted.  But,  as  the  evidence  in 
support  of  the  motion  ii  not  made  a  part 
of  the  record,  that  exception  ia  abandoned 
in  brief  of  counsel. 

The  principal  aaslgnmeflti  of  error  ate 
the  giving  of  the  peremiifory  Instruction 
and  the  refusal  of  the  court  to  set  aside 
the  verdict  and  grant  plaintiff  a  new  trial, 
on  the  ground  that  it  1(  contrary  to  the  law 
and  the  evidenre.  The  verdict  is  certainly 
supported  by  the  evidence,  for  plaintiff 
swears  that  after  defendant  bad  agreed  to 
take  the  insurance,  and  had  delivered  to 
him  his  check  for  the  amount  of  the  premi- 
um, he  thereafter,  before  the  check  had  been 
presented  for  paympnt,  agreed  to  pay  plain- 
tiff $500  if  he  would  release  him  from  that 
agreement,  and  did  actually  pay  him  S200 
of  that  amount.  At  the  time  of  the  alleged 
promise,  plaintiff  says,  the  policy  had  not 
been  forwarded  to  the  inHurance  company, 
and  he  had  the  right  to  cancel  siid  did 
cancel  it. 

Counsel    for    defendant    insist   that   the 
verdict    is    contrary    to    law    tKcause    the 
promise  sued  on  Is  without  any  considera- 
tion.    The  $500  represented  approximately 
commissions    which   plaintiff   was    en- 
titled to  retain  out  of  the  premium,  if  It 
id  been  paid,  u  compensation  for  his  serv- 
es  as   agent  of   the   insurance   company; 
id,  if  defendant  was  under  no  legal  obli- 
ition  to  pay  the  premium,  it  follows  that 
;  was  not  bound  to  pay  plaintiff  any  part 
of  his  coramissions,  and  the  promise  to  pay 
would   be   nudum   pactum.      Xo   contractu- 
al relation  existed  between  plaintiff  and  de- 
fendant.    Plaintiff  was  performing  no  serv- 
for  defendant  in  his  efforts  to  sell  him 
insurance,  and  therefore  no  promise  to 
compensate  him  could  be  implied.     Defend- 
ant was  not  legally  bound  to  pay  the  pre- 
minm,  and,  notwithstanding  he  had  drawit 
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his  check  for  tie  amount  of  it  and  deliv- 
ered it  to  plaintiff,  tie  rould  have  counter- 
manded it  without  violating  an.v  legal 
right  ot  the  insurance  cuinpany  or  of  its 
agent  the  plaintiff.  The  insurance  company 
was  fully  protected,  in  case  of  nonpayment 
of  premium,  by  its  right  to  forfeit  the  poli- 
cy, even  if  the  policy  had  been  approved 
by  it,  and  this  Beema  to  be  its  only  remedy- 
Contracts  of  insurance  being  unilateral,  the 
insurer  haa  no  right,  generally,  to  main- 
tain a  HUit  for  premiums  due,  and  the  in- 
sured, if  he  has  not  expTCssly  promised  to 
pay,  ii  at  liberty  to  refuse  to  make  pay- 
ment, as  it  is  generally  only  a  condition 
precedent  to  hia  protection  under  the  poli- 
cy. By  hit  failure  to  pay  the  insured 
simply  loaea  his  benefit.  He  has  the  option 
to  pay  or  not,  and  thus  continue  the  in- 
surance company's  obligation  or  terminate 
it  at  his  pleasure.  -  2  Bacon  Ina.  4th  ed. 
§   466;    I    Cooley's   Briefs   on   Ina.   82;    2 


Cooley's  Briefs  cm  tns.  990;  New  York  L 
Ina.  Co.  V.  SUtham,  03  U.  S.  S4,  S3  L.  ed. 
789;  and  Clark  t.  Schromerer,  23  Ind.  App. 
665,  66  H.  £.  TSS.  Plain'tifT  had  not  la- 
sumed  payment  of  the  premium  for 
defendant,  and  was  not  liable  to  the  insur- 
ance company  for  any  part  of  it  The 
contract  of  insurance  had  not  Iieen  connam- 
mated,  and  in  declining  to  pay  the  pre- 
mium defendant  simply  exercised  his  legal 
right.  Hence,  when  plaintiCT  canceled  the 
policy,  which  ia  the  only  consideration  far 
defendant's  promise,  he  neither  surren- 
dered any  legal  right  nor  benefited  the 
situation  of  defendant,  and  thereforr  de- 
fendant's promise  was  without  considf ra- 
tion, and,  for  that  reason,  is  not  enforceable. 
That  every  promise  must  be  supported  by 
a  valuable  consideration,  tiefore  recovery 
can  be  bad  on  it.  it  a  principle  too  well  r*i'- 
ognized  to  need  any  citation  of  autborities. 
The  judgment  will  he  reversed,  and  the 
cause  remanded  for  a  n«w  trial. 


Annotstioii — Conrideratioii  for  pronuK  to  pay  for  Mcuriiig  relsue  f 
a  onflatond  contract. 


Of  course,  Bomethiag  of  beneSt  to  one 
party  or  of  detriment  to  tbe  other  party 
to  a  contract  is  essential  to  its  validity. 
Ordinarily,  a  unilateral  contract,  that  is, 
a  contract  purporting  to  bind  only  one 
of  tbe  parties  thereto,  is  not  enforce^ 
able  or  binding  upon  either  of  the  par- 
ties. It  is,  therefore,  of  no  legal  bene- 
fit to  either  of  the  parties  to  be  released 
therefrom.  Neither  is  the  release  a  mat- 
ter of  legal  detriment  to  either  party. 
Hence,  as  pointed  out  in  Xeikihk  v. 
WiLLiAUB,  ante,  665,  such  a  release  is 
not  &  valid  eonaideration  for  a  promise 
to  pay  something  of  value  to  secure  the 

For  the  cancelation  of  an  invalid  con- 
tract as  consideration  for  a  promise,  see 
note  appended  to  Brown  v.  Jennett,  5 
L.R.A.{N-S-)  725. 

The  holding  of  the  court  in  Neikirk 
V.  WiLLiAM.'t,  ante,  865,  that  a  promise 
by  the  insured  in  a  life  insurance  policy 
to  pa^v  the  agent  a  part  of  his  eommis- ! 
sion  if  he  would  secure  the  cancelation 
of  the  policy  was  unenforceable,  because 
the  contract  was  unilateral  and  of  no 
binding  effect  on  the  promisor,  and  hence 
there  was  no  consideration  for  the  prom- 
ise, t4)pearB  to  be  in  conflict  with  the 
holding  in  Perry  v.  Buckman  (1860)  33 
Vt.  7,  that  a  promise  in  consideration 
of  the  promisor's  release  from  the  obli- 
gation of  a  contract  ia  valid,  although 
L.R.A.1B18F. 


tbe  contract  was  terminable  at  the  will 
of  the  promisor.  The  court  said  that  after, 
choosing  to  contract  with  the  other  party 
for  the  surrender  of  the  latter^s  rights 
under  the  contract,  tbe  promisor  could 
not  defeat  his  subsequent  contract  on 
the  ground  that  the  original  contract  was 
terminable  at  his  pleasure. 

An  agreement  by  a  person  intending 
to  purchase  real  estate,  to  pay  the  com- 
mission of  a  broker  having  it  for  sale  if 
he  made  no  further  effort  to  sell  it  nn<i 
permitted  the  promisor  to  deal  directly 
with  tbe  owner,  was  held  to  be  valid  and 
enforceable,  where  the  promisor  pur 
chased  the  real  estate.  Bi^el  v.  Rosen- 
zweig  (1908)  129  App.  Div.  547,  114  H. 
T.  Supp.  179.  But  where  the  broker 
had  already  renounced  his  right  to  any 
commission,  a  promise  of  this  cbarafter 
was  held  not  to  be  based  upon  a  suffi- 
cient consideration.  Oalittka  v.  Fields 
(1912)  137  K.  T.  8upp.  828. 

A  promise  by  a  third  person  to  pay 
one  party  to  a  contract  a  designated  sum 
if  he  would  cancel  and  release  hia  con- 
tract, thereby  permitting  tbe  promiwr 
to  obtain  a  contract  eovering  the  ssnip 
subject-matter,  was  held  to  be  valid, 
although  tbe  original  contract  was  in- 
valid, the  question  of  its  validity  not 
having  been  raiaad  bv  the  other  party 
thereto.  Wile  v.  Wilson  <18e3)  93  H.  T. 
Supp.  2S6.  A.  0.  S. 
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HOBILK  ELECTRIC  CO.  v.  MOBILE. 


AIi&BAIVA  Sin>Rt»tS  COURT. 

MOBILE  ELECTRIC  COMPANY,  Appt., 

CITY   OF  MOBILE. 

(_  Ala.  — ,  79  So.  39.) 

CoDtract   —   by    municipal   corporation 

—  execution  —  affOct. 

I.  The  re-cKecntion  i:^  &  tnunicipal  eor- 
piration  with  changes,  of  ao  ultra  vires 
tvmtract  Inr  light  supply  to  ite  iiihB)>iUijt«  I 
after  statutory  authority  to  enter  into  such 
itiatract  has  been  conferred,  renders  the 
'iHi tract  enforceable- 
far  other  cate*,  »te  MwUcipal  Corporation», 

II.  d.  Ml  Dig.  1~S2  "S.  a. 

Public  service  corporation  ^  contract 

obltgMtfon  —  Impulrment. 

i.  A  (MMitract  entered  into  by  a  municipal 
rorpoiBtion  fixing  the  rates  for  fnrniafalng 
(Iretricity  to  its  inhabitants  under  a  stat- 
utv  empcwerin'g  it  to  contract  for  a  lup- 
ply  of  electricity  ia  within  the  conatitu- 
tiMial  protection  again  at  impairment  of 
obligation  of  contract. 
Far   othifr   eaaea,   gee    Canatitutional   Laa>, 

U.  g,  1,  a,  (S),  «t  Dig.  ISt  X.  8. 
San«  —  contract  for  perpetual  service 

—  vaUdIt)-. 

3.  A  CMitract  by  a  municipal  corporation 
iur  a  perpetual  rate  for  tile  fumiBhiag  of 
electricity  to  its  inhalMtants  ia  invalid  in 
iu  far  a«  it  tranacenda  a  reaoonable  period 

For  other  cote*,  aee  Municipal  Corporation; 

II.  d,  ia  Dig.  1-52  N.  S. 
Same  —  duration  —  canatitutloiul  Itm- 

luUon. 

1.  Where  public  franchises  are  limited  by 
(he  Constitution  to  thirty  years,  contracts 
for  rates  for  public  aervice  will  not  be  per- 
mitted to  exceed  that  period. 
lor  other  coses,  ate  Pttblui  Servioe  Oorpora- 

liont,  in  Dig.  1-52  ,V.  8. 
laJmsctlAK   —   to   enforce   BpeelOe   per- 

torniBiice  —  contlnnlnK   ocmtraot. 

->,  A  bill  to  enjoin  an  eleetric  light  com- 
pany from  shutting  off  current  to  oxisumers 
in  breach  of  a  contract  with  tlie  muaicipa)- 
iiy  as  to  rates  for  service  cannot  be  dia- 
nisaed    as    being    without   equity,    on    the 


N'otv.  —  The  queation  whetbcr  a  mnnici- 
p«l  contract  for  a  longer  period  than  la 
authorized  can  be  sustained  as  a  contract 
lor  the  period  authoriiied  ia  treated  at  page 
lit  of  the  note  to  Spengler  v.  Sonnenberg, 
il  LR.A.(N.8.)  630,  on  the  general  ques- 
tion u-facther  a  contract  by  on  agent  who 
eicteda  his  authority  Biay  be  enforced 
axainM  the  principal  to  the  extent  to  which 
ii  was  anthoriisd. 

The  right  to  raise  the  rates  oi  a  pidilic 
HIT  ice  Gorporatiwi  fixed  by  franchise  is 
treated  in  the  note  to  State  ex  rel.  Webster 
T.  Superior  Ct.  L.R.A.1S15C,  2S7;  andaee 
later  case,  'Woodbum  v.  Public  Service 
I.  L.R.A.1917C,  98. 


theM7  that  It  iTToliee  specific  peffortnancc 
of  a  contract  for  continuous  raripi'oeal 
duties,  aincs  its  object  will  be  attained  by 
preventing  the  shutting  off  of  Uie   supply 

For  other  caaet,  tee  Spemfic  Performance,  I. 

0,  in  Dig.  1-52  X.  S. 
Partlag  —  bill   for   Injunction  —  right 

of  municipality. 

6.  A  muntctpat  corporation  which  has 
contracted  for  a  rate  for  the  furnishing  of 
eleetrie  current  to  its  inbsUtants  may 
maintain  a  bill  to  enjoin  bre«ch  of  the  eon- 
tract      natwithatanding      the      inhabitants 

Ight  maintain  a  bill  to  redress  their  own 
wronga. 
For  other  ootes,  see  Partite,  I.  a,  S,  a,  m> 

Dig.  ISZ  N.  S. 

(May  9,  IBIS.) 

APPEAL  by  defendant  from  a  decree  of 
tba  Circuit  Court  for  Mobile  Coukty 
overruling  detturrers  to  a  hill  filed  to  en- 
join it  from  cutting  off  its  electrical  sup- 
ply or  otherwise  interfering  with  tke  use 
thereof  by  oompleinaat  or  tte  citizens  on 
account  of  their  failure  to  pay  a  rate  in 
eUess  of  that  apeeified  in  tba  contract.  Af- 

The  facts  are  stated  ia  the  opinimi. 

Messrs.  Inge  *  Kllbom,  Harry  T. 
gnltb,  and  WillUm  G.  CaOey,  for  appel- 
lant: 

Municipal  corporations  can  fix  the  rates 
of  public  eerrioe  corporatioea  by  contract 
only  where  they  have  express  legislative 
authority  to  do  so;  and  the  statate  con- 
ferring this  power  will  he  strictly  construed 
against  the  power. 

Posey  V.  North  Birmingham,  164  Ala. 
513,  15  L.R.A.(N.S.)  Til,  4S  So.  668; 
Home  Teleph.  t  Teleg.  Co.  v.  Los  Angeles. 
Sll  U,  S.  274,  63  U  ed.  183,  29  Bup.  Ct. 
Bep.  SO. 

The  power  conferred  to  eontraet  for  a 
future  service  cannot  include  a  powv  to 
ratify  a  past  transaction. 

Atiantio  City  Waterworks  Co.  v.  Bead, 
SO  N.  J.  L.  MS,  16  Atl.  10;  Leavenworth 
V.  Bankin,  S  Kan.  367;  WiiAiite  WaUr  Co. 
V.  Wichita,  234  Ted.  415;  1  Elliott,  Contr. 
i  277;  Clark  v.  Janeeville,  13  Wis.  414; 
iO  Am.  t  Eng.  Eac.  Iaw,  2d  ed.  IISI. 

The  contrnct  by  the  city,  being  wholly 
unauthorized  when  made,  was  contrary  to 
publiB  policy,  and  wae  therefore  null  and 

Eufanla  *.  McNab,  S7  Ala.  588,  43  Am. 
Bep.  118;  Wichita  Water  Co.  v.  WIchlU, 
234  Fed.  41S;  Clark  v.  Janesvllle,  13  Wis. 
414;  Handy  v.  St.  Paul  Globe  Pub.  Co.  41 
Mtnn.  188,  4  L.R.A.  466,  16  Am.  St.  Bep. 
696.  42  N.  W.  872;  2  Elliott,  Contr.  !  688; 
Puckett  V.  Alexander,  102  N.  C.  96,  3  L.B.A. 


.v>o5?Ie 


ALABAMA  SUPBEllE  COURT. 


343,  8  B.  E.  787;   Ludlow  T.  Hmrdj,  38 
micb,  «90. 

But  even  when  the  power  ii  given  to  a 
ei^  to  contract  for  rate«  for  ite  cHiEena, 
tbii  power  is  always  limited  to  a  reunn- 
able  period,  and  never  authorizes  a  con- 
tract for  all  time. 

McQuillin,  Mun.  Corp.  pp.  3TIS,  3719. 

A  contract  bj  a  citj  with  a  public  eerv- 
ice  corporation  for  the  supply  of  electricity 
at  givm  rat«a  forever  is  ultra  vires  eiid 
absolutely  null  and  void. 

Wettminster  Water  Co.  t.  WMtminstcr, 
98  Md.  551.  04  L.R.A.  630,  103  Am.  St. 
Rep,  424,  56  Atl.  060;  SUte  ex  rel.  St, 
Paul  V.  Minnesota  Transfer  R.  Co.  80  Minn. 
108,  60  L.R.A.  656,  83  N.  W.  32;  2B  Cyc. 
655,  650;  McBean  v.  Fresno,  112  Cal.  169, 
31  L.R.A.  794,  53  Am.  St.  Rep.  191,  44  Fac. 
356. 

Where  parties  entei  into  a  contract  th*t 
one  will  serve  another,  but  fail  to  stipulate 
the  duration  of  the  service,  t^  presnmptii 
ii  that  it  will  continue  during  the  mutual 
pleasure  of  the  two  parties,  unless  the  i 
iee  is  from  month  to  montii  or  from  year 
to  year. 

Greenville  v.  Greenville  Waterworks  Co. 
125  Ala.  641,  27  So.  764;  Christian  &  C. 
Grocery  Co.  v.  Bienville  Water  Supply  Co. 
106  Ala.  124,  17  So.  352. 

The  oourt  «axmot  change  the  tenoa  of  a 
void  contract  so  as  to  give  it  validity, 

Westninster  Water  Co.  v.  Westminster, 
Be  Ud.  551.  64  L.R.A.  030,  103  Am,  St. 
Rep.  424,  56  Atl.  900;  Wellston  v.  Morgan. 
56  Ohio  St.  147,  62  N.  E.  127;  Gaslight  ft 
Coke  Co,  v.  New  Albany,  156  Ind,  406,  68 
N,  E.  176;  Manhattan  Trust  Co.  v.  Day- 
boD,  8  C.  C.  A.  140,  16  U.  8.  App.  588,  60 
Fed.  327;  Weller  v.  Gadsden.  141  Ala.  653, 
37  So.  682,  3  Ann.  Caa.  OSl;  Greenvilh 
Greenville  Waterwrnrks  Co.  125  Ala.  625,  27 
So.  764;  Montgomery  v.  Montgomery  War 
tn'WMks,  70  Ala.  233. 

It  is  one  of  the  essential   principles  of 
equitable    relief    that    the     suhjeot-matter 
deatt  with  nust  be  such  that  it  can  be  i" 
posed  of  permanently  by  one  decree, 
contract  will  be  enforced  )d  piecemeals. 

Tombigbee  Valley  River  Co.  v.  Fairford 
Lumber  Co.  155  Ala.  600,  47  So,  88;  T.  B. 
Harms  ft  Francis,  Day  ft  Hunter  v.  Stern, 
146  C.  C.  A.  2,  22fl  Fed.  42. 

A  court  of  chancery  cannot  undertake 
supervision  of  the  performance  of  a  contract 
extending  over  a  period  of  years. 

Bromberg  v.  Eugenotto  Constr.  Co.  15S 
Ala.  333,  19  L,E_i.{X,S.)  1175,  48  "  " 
South  A  North  Ala,  R.  Co.  v.  Highland 
Ave,  ft  Belt  B-  Co,  OS  Ala,  400,  80  Am.  St.  I 
Bep.  74,  13  So.  682;  Bienville  Water  Sup-  < 
ply  Co.  V.  Mobile,  112  .41a.  264,  33  L-B.A.  I 
50,  67  Am/  St,  Rep.  28,  20  So.  742;  Tom-  I 
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bigbee  VaJle;  R.  Co.  v.  Fairford  Lunbtr 
Co,  155  Ala,  575,  47  So.  88;  LouUviUe  t 
N.  R.  Co.  v.  Williams,  183  Ala.  138.  «2  Si>. 
879,  Ann,  Cas.  1915D,  483,  4  N.  C.  C  A. 
182)  Yorli  Haven  Water  ft  Power  Co.  t. 
Yorli  Haven  Paper  Co.  119  C.  C.  A.  508. 
201  Fed.  278;  New  Decatur  v.  Atneridn 
Teteph.  ft  Teleg.  Co.  176  Ala.  492,  58  So. 
613,  Ann,  Cas.  I916A,  87S. 

The  enforcement  of  any  duty  by  iujmi.'- 
tion  is  discretionary  with  the  court,  and 
the  discretion  will  not  be  exercised  except 
where  it  is  consistent  with  nmscience,  fair- 
ness, and  a  decent  public  policy. 

Alsbama  C.  R.  Co.  v.  Long,  158  Ala,  30.v 
48  So.  303;  Cowan  v.  Sapp,  81  Ala.  oib.  S 
So.  212;  Perkerson  v.  Snodgrass,  So  AU. 
137,  4  So.  752;  Tombigbee  Valley  E.  Co.  v. 
Fairford  Lumber  Co.  155  Ala.  575,  47  &>. 
68. 

Defaidant  has  a  perfectly  adequate  asd 
complete  remedy  at  law. 

Oult  Compress  Co.  v.  Harris,  C.  t  Co. 
158  Ala,  352,  24  LR.A.(N.S.)  39!).  4S  So. 
477;  Gulf  Comprcdi  Co.  v.  Jones  CoHun 
Co.  150  Ala,  670,  48  So,  481;  Southern  P. 
Co.  V.  Colorado  Fuel  ft  Iron  Co.  42  I'.  C. 
A.  12,  101  Fed.  783. 

No  specific  performance,  eittwr  of  the 
contract  or  of  the  public  duty,  can  be  de- 
creed unless  the  conditions  are  such  that 
the  r^nedv  could  he  mutually  enforced  on 
behalf  of  either  party. 

Electric  Lighting  Co.  v.  Mobile  ft  P,  H- 
R.  Co.  109  Ala.  195,  55  Am.  St.  Rep,  Hi:. 
19  So.  721 :  Iron  Age  Pub.  Co.  v.  Western 
U.  Teleg,  Co.  83  Ala.  510,  3  Am.  St.  Rep. 
758,  3  So,  448;  Tombigbee  Valley  R,  Co,  v. 
Fairford  Lumber  Co.  155  Ala.  675,  47  So. 
88;  Bentley  v.  Barnes,  171  Ala.  51:^.  ji 
So.  130. 

Mr.  Robert  H,  SuIUi  for  ^pellee. 


(A.  J.,  delivered  the  opinio* 
of  the  court;    , 

Wliile  the  city  of  Mobile  had  the  author- 
ity, under  ite  charter  powers,  given  hy  Ihf 
Act  of  lnOO-01.  p,  2342,  to  contract  "with 
the  respondent  corporation  for  supplying 
lights  for  public  purposes,  it  may  be  con- 
ceded that  it  had  no  authority  therrnndcr 
to  contract  for  supplying  lights  to  the  I'iti- 
xcnK,  and  that  the  part  of  the  contract  s? 
dealt  ivitli,  supplying  lights  to  tiie  citiuni'. 
was  ultra  vires  the  municipality  and  void. 
Tlie  original  contract,  however,  was  Eaudi' 
fled,  and  executed  as  changed  or  modified 
after  the  enactment  of  §  1260  of  the  Code 
of  1907,  and  the  new  or  moditied  contract 
was  aiithori«d  by  said  statute. 

The  doctrine  is  welt  cEtablished  that  scti 
ultra  vires  a  corporation,  as  dlstinguiched 
from  those  ultra  vires  tlie  agents,  rauncit 
be  ratified,  but  we  think  that  tiie  contritl 
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rakde  in  UIO  wa*  more  than  a  mere  ratlft' 
fatioD  of  tlie  old  contract.  It  involTed  a 
diange  in  the  original  contract  and  there 
v«<  a  re-expcutiiH]  of  same  as  changed,  and, 
shile  the  change  may  have  been  slight,  it 
■a»  deemed  of  importance  to  the  contract- 
\Bg  partieH,  and  produced  beneflts  or  detri- 
ment to  the  one  or  the  other.  "An  Bgree- 
ment.  wlien  changed  by  the  mutual  consent 
uf  the  purtieR.  becomes  a  new  agreement, 
which  t&ke«  the  plai%  of  the  old  and  con- 
sists of  the  new  terms  and  as  much  of  the 
•M  agreement  ag  the  parties  have  agreed 
shall  rnnain  unchanged."  13  C,  J.  p. 
933,  g  616;  Shriner  t.  Craft,  166  Ala.  140, 
28  LIt.A.tN.6.)  4&0,  139  Am.  St.  Rep.  IB, 
9l  So.  SS4;  8  Elliott,  Contr.  gg  lSo9  and 
1987. 

Section  12M  of  the  Code  of  IBOT,  among 
at  ho-  thingB,  suthoriMS  the  municipality  to 
nmtract  for  furnishing  electricity  to  the 
fitj-  or  town,  and  statutes  quite  similar  to 
this  one  have  heretofore  been  construed  as 
authorizing  a  municipality  to  contract  for 
Kater  for  its  Inhabitants  for  a  fl^ed  and 
reasonable  period,  and  such  contracts  ere 
protected  under  the  inrtolable  contract 
clauses  of  the  Constitution,  state  and  Fed- 
eral. Bessemer  v.  BesFiemer  City  Water- 
works. 162  Ala.  391,  44  So.  663;  Mitchell 
I.  Gadaden,  145  Ala.  137,  40  So.  350;  Well- 
er  V.  Radsden,  141  Ala.  642,  ST  So.  082,  3 
Ann.  Cm.  981;  Freeport  Water  Co.  v.  Free- 
port,  IBO  V.  8.  687,  45  L.  ed.  6T9,  21  Sup. 
Ct.  Rep.  493;  Los  Angeles  t.  Los  Angeles 
Water  Co.  177  U.  8.  658,  44  L,  ed.  988,  20 
Sup.  Ct.   Rep.  736. 

The  appellant  contends  that  while  the 
irord  "perpetually"  means  totever  or  eter. 
Dil,  it  also  means  continually,  imintcrrupt- 
ed.  etc.;  and  that  ae  a  holding  that  the 
word  "perpetually,"  as  used  in  the  con- 
tract, meant  forever,  would  render  it  void, 
il  should  be  so  interpreted  as  to  render  the 
contract  legal  in  its  entirety,  and  that  the 
«ord  as  used  meant  that  the  rate  should 
lie  maintained  continuonsly  and  uninter- 
ruptedly during  the  ten  year  period  of  the 
contract,  and  not  that  the  rate  was  to  be 
maintained  for  all  time. 

The  contract  in  question  first  prorldes 
for  furnishing  the  city  certain  lamps  and 
cnrrent  to  light  the  game,  "for  the  term  of 
ten  years,  beginning  on  the  Ist  day  of  No- 
vember, 1907,  and  ending  With  the  31st 
day  of  October,  ]tll7;  "  second,  to  light 
the  market  house  of  the  city  of  Mobile 
"during  the  term  of  this  contract;"  third, 
to  furnish  certain  elertric  current  on  the 
tirenty- four-hour  Incandescent  circuit  on  a 
Djcter  basis,  "during  the  life  of  this  con- 
tract." It  will  be  observed  that  is  dealing 
tith  what  is  to  be  furnished  the  eitj-  for 
pnblic  purpoeei,  that  ii,  arc  lamps  lighting 
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the  market  house  and  the  current  on  the 
incandescent  circuit,  the  period  is  specifi- 
cally fixed   for   the  ten-year  term  of  the 

contract.  But  when  dealing  with  maxi- 
mum rates  for  supplying  the  citizens,  we 
find  no  specifications  limiting  the  period  to 
ten  years,  or  during  the  term  of  the  con- 
tract. This  clause  of  the  contract  provides: 
"In  farther  consideration  of  the  said  pay- 
ments by  the  said  city  of  Mobile,  the  Mo- 
bile Electric  Company  does  hereby  agree 
to  the  establishment  of  the  following  max- 
imum rateE  for  the  sale  and  distribution 
of  electricity  over  a  system  of  poles  and 
Wires  throughout  the  city  of  Mobile,  to  .re- 
main in  fofce  perpetually."  ^ 

Therefore,  in  denting  with  the  service  t6 
be  given  the  city  for  pubMc  tights,  the  time 
limit  is  fixed  as  ten  years,  or  during  the 
life  of  Uie  contract;  but  In  doling  with 
the  rate  for  furnishing  the  Inhabitants  with 
electricity  It  is  to  be  maintained,  not  for 
ten  years,  but  "perpetually,"  It  is  true 
that  following  the  schedule  of  rates  there 
is  a  clause  in  the  contract  providing  tor  a 
discount  In  the  following  language :  "A 
discount  oT  2  cents  per  K,  W.  U.  to  he 
allowed  on  the  above  rates  if  hills  are  paid 
within  ten  days  after  the  said  bills  have 
been  rendered,  except  that  during  the  ten 
years  of  this  contract  the  rate  mentioned 
above  from  0  to  50  shall  be  10  cents  per 
E.  W.  H.  less  a  discount  of  3  cents  per 
K.  W.  H,  if  paid  within  ten  days  after  the 
rendering  of  the  bill  therefor." 

This  was  in  no  sense  a  limitation  on  the 
time  for  maintaining  the  rate  and  supply- 
ing the  lights,  but  merely  a  provision  for  a 
discount  of  3  cents  as  to  a  certain  item 
during  the  limited  period  of  ten  years,  re- 
ferring, of  course,  to  the  ten  year  period 
for  service  to  the  city,  indicating  that  the 
discount  should  be  but  2  cents  thereafter 
as  to  the  entire  schedule.  It  did  not  limit 
the  maintenance  of  the  rate  to  ten  years,  . 
or  terminate  the  entire  contract  iu  ten 
years,  but  applied  the  ten-year  period  only 
to  the  exception  by  allowing  a  3-cent  dis- 
count as  to  a  certain  item.  It  is  manifest 
that  the  words  used,  "except  during  the 
ten  years  of  this  contract,"  were  intended 
to  except  the  discount  rate  as  to  a  certain 
item  from  a  longer  term  and  carved  out  a 
ten-year  period  from  this  longer  term.  We 
are  of  the  opinion  that  the  contract  neg- 
atives any  intention  Of  limiting  the  period 
of  maintaining  rates  to  the  citizens  to  the 
ten -year  period  applicable  to  the  servieo 
to  the  city,  and  that  the  parties  thereto 
contemplated  that  the  rate  should  continue 
"perpetually,"  or  so  long  as  they  could  law- 
fully contract  for  the  maintenance  of  same. 

ThesUtute  (S  1260  ot  the  Code  of  1007). 
authorized    the    contract   in   question,    and 
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providee  no  limitation  upon  the  duration 
of  same  thougli  it  ia  the  policy  of  the  law 
to  declare  contracts  of  this  character  unen- 
forceable for  an  indefinite  time  and  unrea- 
lionable  period,  upon  the  theory  that,  while 
there  may  be  no  statutory  inhibition,  the 
municipality  cannot,  in  the  exerciac  of  its 
delegated  contractual  right,  perpetually  oi 
tor  an  unreasonable  time  fasten  upon  the 
taxpayers  and  inhabitants  rates  and  obU- 
gationa  that  cannot  be  changed  or  regulated 
during  reasonable  inteTvals  so  as  to  meet 
changed  conditions  and  thereby  avoid  extor- 
tion and  oppression.  McQuillin,  Mun.  Corp. 
pp.  3718,  3719;  Home  Teleph.  £  Teleg.  Co. 
V.  JjDB  Angeles,  211  U.  S.  285,  53  L.  ed.  178, 
2B  Sup.  Ct.  Rep.  SO;  Bessemer  v.  Bessemer 
Water  Works,  supra.  Such  contracts  are 
not  specially  prohibited  or  made  void  in 
toto  by  any  statute  of  this  state,  but  are 
deemed  invalid  under  the  policy  of  our  law 
to  the  extent  to  which  they  may  transcend 
B  reasonable  and  lawful  period.  Kor  do 
they  belong  to  that  class  which  are  void 
because  contrary  to  public  morals,  btc.  It 
is  only  the  excess  which  offends  against  the 
policy  of  the  Ian,  and  which  will  be  separ- 
ated from  the  valid  period  and  declared 
unenforceable.  Robertson  v.  Hayes,  83  Ala. 
2S0,  3  So.  674;  Trammell  v.  Chambers 
County,  93  Ala.  388,  S  So.  SlEi  Welter  v. 
Gadsden,  141  Ala.  042,  37  So.  99,2,  Z  Ann. 
Cas.  981. 

In  the  Robertson  Case,  supra,  the  court 
dealt  with  a  lease  for  a  term  beyond  the 
period  fixed  by  the  statute,  and  held  that 
the  statute  operated  only  against  the  ex- 
cess, and  that  the  lease  was  valid  for  the 
term  authorized,  distinguishing  our  statute 
from  the  Xew  York  one.  The  Trammell 
Case,  supra,  involved  a  contract  for  the 
hire  of  convicts  extending  beyond  the  period 
authorized  by  the  statute,  and  the  court, 
citing  the  Robertson  Case,  held  that  the 
contract  was  not  void  in  toto.  and  if  void 
•to  any  extent  was  only  so  as  to  the  excess. 
The  Weller  Case.  141  Ala.  642.  37  So.  682, 
3  Ann.  Cas.  681,  is  directly  in  point,  except 
that  the  contract  there  was  for  water,  in- 
Rtead  of  lights,  and  the  opinion  of  Tyson,  J., 
states,  in  effect,  that  should  the  contract 
I'over  a  prohibited  period  it  would  be  de- 
(^lared  invalid  for  the  excess  beyond  the 
permissible  period.  It  is  true  the  conclu- 
sion, rather  than  the  opinion,  was  adopted 
by  the  court,  but  said  opinion  was  subse- 
()uentlv  practically  approved  and  adopted 
in  the'case  of  Mitchell  v.  Gadsden,  145  Ala. 
137,  40  So.  350. 

It  is  therefore  manifest,  regardless  of  the 
views  of  some  of  the  other  courts,  that  our 
own  court  has  uniformly  held  that  such  con- 
tracts are  separable,  and  have  enforced 
them  when  not  prohibited  or  void  in  toto,  to 
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the  extent  that  they  are  not  proJiibited, 
striking  down  only  the  excess,  or  the  part 
which  is  prohibited.  We,  of  course,  reaiiie 
that  courts  cannot  make  contracts  for  par- 
ties, and  that  the  enforcement  of  one  ma- 
teriatly  ditferent  from  the  one  they  made 
would  be  the  equivalent  of  making  a  new 
contract,  but  upholding  the  present  con- 
tract to  the  extent  of  its  legality,  and  de- 
clining to  enforce  the  same  beyond  a  law- 
ful period,  does  not  result  in  making  a  new 
contract,  or  the  enforcement  of  obligations 
not  incurred.  It  is  evident  that  the  par- 
ties intended  that  the  rate  provided  should 
be  maintained  for  all  time,  and  which  in- 
cluded any  lawful  period  of  duration,  and 
that  it  was  expected  that  each  party  to  the 
contract  would  live  up  to  same  so  long  as 
they  were  legally  permitted  to  do  so.  We 
hold  tliat  this  clauae  of  the  eontr*ct  is  ftill 
binding  upon  the  parties  Oatr»to  and  re- 
quires them  to  live  up  to  same  for  the  max- 
imum period  fixed  by  law  for  the  life  of 
such  contract,  and  whiclt  seema  to  be  thirty 
years.  While  no  fixed  period  haj  been 
heretofore  announced  aa  to  the  duration  of 
contracts  like  the  one  under  consideratioii. 
it  has  been  several  times  intimated  by  tbi^ 
court  that,  M  g  228  of  the  Constitution  of 
1901  limits  certain  f ranch isea  to  thirl  v 
years,  this  should  create,  by  way  of  anil- 
ogy,  a  rule  to  he  applied  to  contracts  of 
this  character.  Bessemer  Case,  supra,  «e 
therefore,  think,  and  accordingly  hold,  that 
the  contract,  in  so  far  as  it  applies  to  fuT- 
nishing  electricity  to  the  inhabitants  as 
distinguished  from  the  city  for  public  pur- 
poses, and  fixing  a  rate  for  same,  terminates 
thirty  years  from  the  execution  of  the  mt 
contract,  modifying  the  old  one,  to  vit, 
1901,  unless  the  respondent's  franchiM 
sooner  expires.  If  the  franchise  expires 
before  the  thirty-year  period,  the  present 
contract  shall  terminate  therewith. 

We  are  not  unmindful  of  the  fact  that 
the  rule  in  this  state  of  holding  contracts 
not  malum  in  se,  invalid  only  as  to  the 
time  unauthorized,  is  not  in  accord  vith 
several  cases  by  other  courts,  notably  the 
case  -of  Westminster  Water  Co.  v.  Weft- 
minster,  98  Md.  551,  Q4  L.R.A.  030,  103  Ant. 
St.  Rep.'424,  58  Atl.  990.  We  are  support- 
ed, however,  by  the  Kansas  court  iu  tbr 
case  of  Columbus  Waterworks  v.  Columbut, 
48  Kan,  99,  IS  L.R.A.  354,  28  Pac.  1097. 
and  the  United  States  Supreme  Court  in 
the  case  of  Oregon  Steam  Nav.  Co.  v.  Wiii- 
Bor,  20  Wall.  64,  32  L.  ed.  315.  See  alto 
McCullough  V.  Smith,  156  C.  C.  A.  3.13. 
243  Fed.  823,  and  many  cases  there  riled. 
And  just  what  our  holding  would  be  as  u> 
original  proposition  matters  not  as  the 
present  rule  was  announced  in  the  Bobert- 
son  and  Trammell  Cases,  supra,  more  thaa 
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a  quarter  of  a  ceoturf  ago,  and  op«rM«d 
tB  notice  to  contracting  parties  that,  al- 
thongh  they  made  contracts  for  a  period 
l«]roiid  the  lawful  limit,'  the  «sceea  would 
be  disregarded  and  the  oontraot  upheld  for 
such  period  as  was  authorized.  True,  the 
Robertson  Case  dealt  with  a  lease,  but  the 
doctrine  wa«  applied  in  the  Trammell  Case 
to  a  contract  of  hire. 

The  cues  af  Greenville  t.  Qf  eenville  W«t- 
«  Works.  125  Ala.  625,  87  So.  764,  and 
Xtoatgomerr  v:  Wat«rworlu,  79  AU.  333, 
have  bat  little  bearing  upon  the  questiou 
here  the  one  way  or  the  other.  Thej  in  ef- 
fect proeeeded  upon  the  aaaumptlon  that 
ffbBther  the  contract  waa  void  or  not,  it 
I'ould  be  eofoTEed  as  to  tke  executed  part  of 
same  from  year  to  year,  or,  if  void  in  toto 
wfaen  the  water  waa  furnished  and  eon- 
■umed,  the  transact  ioa  would  be  treated 
*3  renewed  frfm  laonth  to  month  and  year 
to  year.  Neither  of  these  cases  involved 
IS  enforcement  of  the  contract  for  the  full 
period,  or  the  determination  of  the  quea- 
tjoa  now  under  considerfttion. 

It  is  ineiated  that  the  bill  ia  without 
equity  because  it  invokeg  the  speciHc  per- 
formance of  a  contract  inTOivii^  the  per- 
formance of  continuous  reciprooal  duties: 
ihst  the  citizens  have  a  plain  and  adequate 
remedy  at  law;  and  that  the  munjetpality 
rannot  maintain  such  a  bill.  There  Is  no 
merit  in  thie  contentiow  as  the  bill  haa 
equitv  upon  the  authority  of  Bienville  Wat- 
er Supply  Co.  T.  Mobile,  112  Ala.  260,  33 
LR.A.  BS,  57  Am.  St.  Bep.  28,  20  So.  742, 
and  the  well-oonsldered  ease  by  the  Hary. 
Iind  court  of  Washinfi'ton  County  Water 
Co.  V.  Hageratown,  116  Md.  487,  82  Atl. 
S36,  Ann.  Cas.  1913C,  1022.  While  the  bill 
it  in  the  nature  of  a  bill  for  apecido  per- 
formance of  a  contract,  it  does  not  call'for 
the  continuous  performance  of  same  by  all 
the  parties  thereto,  running  through  a 
wriee  of  yeeri;  it  seeks  by  the  negative 
lD««ns  of  injunction  the  enforcemtot  of  a 
public  duty  by  preventing  the  respondent 
from  shutting  off  tlie  lighta  of  the  citiaene 
"ha  comply  with  the  terns  of  an  exiatiag 


contract  placii^  upon  the  reipondeut  the 
discharge  of  a  public  duty. 

The  eitjf  has  the  authority  to  file  the 
bill,  notwithatanding  the  citiMni  could  re- 
drew the  wrong  indivlditally  or  collectively. 
Authorities,  aupra.  The  suit  Is  not  to  re- 
cover loss  or  injury  suffered  by  an  iudivid- 
ual,  but  is  brought  by  the  municipality, 
representing  the  inhabitants,  to  prevent  a 
poasible  loas  or  iucouvenience  to  them  b^  a 
noaeompliaoce  on  the  part  of  the  respon- 
dent with  the  OMitract  made  by  it  with  the 
complainant.  The  contracfr  was  made  by 
the  city  as  the  representative  of  the  con- 
sumers, and  it  is  in  that  capacity  that  the 
city  is  now  acting  to  protect  the  inhabit- 
ants from  the  breach  by  the  respondent  of 
a  public  duty.  It  ia  true  that  the  contract 
is  a  contiauiag  one,  and  is  the  sort  of  con- 
tract that  cannot  be  decreed  to  be  specifi- 
cally performed  in  the  sense  in  which  the 
ward  is  gaMiaUy  used;  but  it  is  quite  clear 
that  the  court  may  exercise  juriadictioD 
by  injunction  to  deter  the  respondent  from  ' 
openly  breaking  it  by  failing  to  perform  a 
public  duty  thereby  assumed.  Hence  this 
cause  is  unlike  the  Alabama  cases  cited  and 
relied  upon  by  appellant's  counsel.  The 
case  of  Gulf  Compress  Co.  v.  Harris,  C.  t 
Co.  168  AU.  3i>i,  H  L.R.A.IN.S.)  303,  48 
So.  477,  ia  not  in  condict  witb  the  presant 
holding,  for  while  holding  that  the  com- 
press waa  not  a  "public  aerrioa"  eorpora^ 
tion  in  the  case  of  a  railroad  serving  aa  a 
public  carrier  <we  may  add  that  a  cor- 
poration like  this  respondent  is  a  "public 
servite"  corporation),  the  opinion  in  the 
Gulf  Compress  Case,  supra,  expressly 
guards  the  holding  by  stating  that  "equit- 
able remedies  might  be  sought  and  applied 
in  the  former  when  they  would  not  be  in 
the  latter." 

The  trial  court  did  not  err  In  overruling 
the  demurrers  to  the  bill  of  complaint,  and 
the  decree  is  affirmed. 


McClellan,   Sayre, 


1  Gardner,  JJ., 
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BlcHivar  —  olMtrnctlon  —  liability. 

Where  a  resident  lot  owner's  only  means 
of  ingress  and  egreat>  to  and  from  his  garage. 


Hcadnote  by  Dawson,  J. 
LR.A.inl8F. 


aftuated  at  the  back  part  of  his  Tot,  is 
through  an  alley,  which  ia  totally  obstructed 
by  a  railway  company  in  the  operation  of 
ita  cara  on  a  railway  track  in  the  alley  and 
in  permitting  itn  cars  to  stand  in  the  alley. 
4UCh   person   may   maintain   an   action   for 


Note.  —  The  liability  of  a  railroad  com- 
pany for  interference  with  an  abutter 'a- right 
of  access  is  treated  at  page  764  of  the  note 
to  Rasch  V.  Nassau  Electric  R.  Co.  3d  L.B.A. 
(N.S.)  6T3,  on  the  general  subject  ot  an 
abutter's  right  to  compensation  (or  rail- 
roads in  streets. 
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damages,  and  Ju  auch  actioD  It  it  no  ex- 
cuse for  the  railway  compasT  that  the  rail- 
way track  itself  waa  pnqterly  constructed, 
and  that  it  had  obtained  peimiiaioa  from 
the  city  to  construct  it. 
For  other  caaee,  see  Ilighicaya,  II.  d,  in  Dig. 

1-52  x.  a. 

(July  6,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Oi  strict  Court  for  Sedgwick 
County  in  favor  of  plaintiff  in  an  ai^tlon 
brought  to  recover  damages  for  alleged  de- 
preciation of  his  property  from  the  con- 
struction and  operation  of  a  spur  track  by 
defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesers.  AVIIIIam  R.  Smith,  Owen  J. 
Wood,  and  Alfred  A.  Scott,  for  appel- 
lant: 

The  damage  to  or  depreciation  in  the 
plaintiff's  property  was  due  solely  to  the 
construction  and  operation,  in  a  lawful 
manner,  of  the  track  in  the  alley,  for  which 
there  can  be  no  recovery. 

Atchison  &  N.  R.  Co.  t.  Qarside,  10 
Kan.  552;  Central  Branch  Union  P.  R.  Co. 
V.  Twine,  23  Kan.  586,  33  Am.  Rep.  SOS; 
Central  Branch  Union  P.  R.  Co.  t.  Andrews, 
30  Kan.  590,  2  Pac.  B77;  Ottawa,  0.  C. 
&  C.  Q.  R.  Co.  V.  Larson,  40  Kan.  301,  2 
L.R.A.  69,  19  Pac.  661;  Kansas,  k  D.  R. 
Co.  T.  Cuykendall,  42  Kan.  234,  16  Am. 
St.  Rep  479.  21  Pac.  1051;  Wichita  &.  C. 
R.  Co.  V,  Smith,  45  Kan.  264,  25  Pac.  623; 
Kansas,  N.  &  D.  R.  Co.  v.  Mahler,  45  Kan. 
565,  26  Pac.  22;  Leavenworth,  N.  *  S.  R. 
Co.  V.  Curtan,  51  Kan.  432,  33  Pac.  297; 
Chicago,  K.  4  W.  R.  Co.  v.  Union  Invest, 
Co.  51  Kan.  800,  33  Pac.  378;  Battese  v. 
Union  P.  R.  Co.  102  Kan,  488,  170  Pac. 
811. 

Messrs.  George  W.  Adams  and  S.  B. 
Hanks,  for  appellee: 

The  law  presumes  that  when  a  railroad 
company  builds  a  track  it  intends  to  oper- 
ate its  cars,  engines,  and  trains  thereon, 
and  that  such  track  is  a  permanent  appro, 
priatiun  of  the  apace  occupial  for  railroad 
purposes,  unless  proof  is  offered  to  the 
contrary,  that  it  is  to  be  soon  removed. 

Central  Branch  Union  P.  R.  Co.  v.  Twine, 
23  Kan.  586,  33  Am.  Hep.  203;  Haynes  v. 
Thomas,  7  Ind.  38;  Elitabethtown  L.  ft  B. 
R.  Co.  T.  Combs,  10  Bnsh,  382,  19  Am. 
Rep.  67;  Jefferson ville,  W.  &  I.  R.  Co.  v. 
Esterle.  33  Bush,  667;  Stetson  v.  Chicago 
t  E.  R.  Co.  7.1  III.  74;  Cincinnati  4  S.  Q. 
A.  Street  R.  Co.  v.  Ciimminsvillc,  14  Ohio 
St.  623;  Central  Branch  Union  P,  R.  Co.  v. 
Andrews,  26  Kan.  702;  Corby  v.  Chicago, 
R.  I.  t  P.  R.  Co.  150  Mo.  467,  52  S.  W. 
282;  Ottawa,  O.  C.  t  C.  G.  R.  Co.  v.  Pet«r- 
Bon,  61  Kan.  604,  33  Pac.  606. 

L.R.A.1918F. 


Dawson,  J.,  dalivered  the  opinion  of  Um 

This  action  is  for  damages  sustained  by 
plaintiff  through  the  obstruction  of  the  al- 
ley at  the  back  of  his  residence  lot  in 
Wichita.  The  defendant  built  a  railiray 
track  in  the  alley.  The  coDstruction  was 
proper,  and  done  with  permiaaion  of  the 
city  of  Wichita,  But  when  the  detendiat'B 
railway  freight  ears  were  being  operated 
or  were  standing  on  this  alley  tract— »nd 
that  was  a  good  share  of  the  time — tbev 
completely  obstrueted  the  alley,  bo  Chat  the 
plaintiff  could  not  get  into  the  alley  or  out 
of  it  with  his  automobile,  and  deprived  him 
of  the  only  oecesa  to  hie  garage,  which 
was  situated  on  the  back  part  of  his  rrsi- 
denee  lot. 

The  jury  gave  plalntiS  a  verdict  for  (300 
and  answered  certain  sp«cial  questions : 
and  it  is  defendant's  ehi^  contention  that 
it  was  entitled  to  judgment  thereon.  Some 
of  these  read:  "Q.  9.  When  cara  are 
standing  or  being  run  in  the  alley  in  the 
rear  of  plaintitTs  property,  can  an  ordinary 
vehicle  pass  such  car  or  cars  in  said  hIIetT 
A.  No." 

Defendant's  questions: 

"Q.  5.  If  the  ingress  or  egress  to  plain' 
tiff's  property  was  obstructed  by  the  con- 
struction of  defendant's  track,  state  how 
and  in  what  manner  the  obatmction  was 
caused.  A.  (No  answer  returned  by  the 
jury.) 

"Q.  6.  If  the  construction  of  said  trad: 
in  said  alley  caused  damage  to  and  depre- 
ciation in  the  value  of  pluntiff'e  property, 
state  in  what  respect  or  manner  the  prop- 
erty wa»  thus  damaged.  A.  In  the  appro- 
priating of  the  center  of  the  alley  for  traft 
purposes  and  the  operating  thereon. 

"Q.  7.  Waa  plaintiif's  ingress  and  t^ress 
to  and  from  his  premises  materially  inter- 
fered with  by  the  track  in  question,  e-irept 
when  cars  were  left  i»  the  alley  both  north 
and  aouth  of  plaintilT's  bam  and  in  the 
same  bkxdcT     A.  No, 

"Q,  9.  If  you  Rnd  for  plaintiff,  what 
amount  do  you  allow,  if  any,  for  dama^ 
caused  by  reason  of  defendant  negligenllv 
Ing  cars  standing  in  the  alley  in  que»- 
since  the  commencement  of  his  suit, 
March  4,  1916T    A.  Not  any. 

"Q.  11.  If  you  And  for  plaintiff,  ho* 
much  do  you  allow  for  obstruction  to  plaio- 
119*8  ingress  and  ^ress  to  his  property  by 
defendant's  cars  being  on  the  track  in  said 
iliey?  A,  Nothing,  save  only  as  explained 
in  answer  to  question  No.  6."' 

It  is  defendant's  contention  that  the  find- 
ings show  that  both  the  construction  of  tli* 
track  and  the  operation  thereon  were  in 
t  lawful  manner,  and  familiar  decisions  arc 
;[ted  which  hold  that  damages  are  not  re- 


HAWKS  V.  ATCHISON,  T.  4  S.  F.  R.  CO. 


coveiable  under  those  ciroumittuiceB.  But 
we  cannot  agree  that  the  findings  ehow  that 
the  operation  of  the  care  was  lawful.  The 
petitioa  charged  that  defendant  "took  poB- 
'lesaion  of  aaid  alle;  and  conftscated  the 
same  to  it«  own  use  and  beneflt  by  .  .  . 
leaving  its  cars  stand  on  its  tra(^k  in  said 
allev,  so  tliat  th«  aaine  entirely  blocked, 
ii)>h  true  ted,  and  shut  off  the  uae  of  najd 
alley  to  thia  plaiDti£r;  that  ...  by  rea- 
.'on  of  cara  being  left  standing  thereon 
plaintiff's  ingress  and  egress  from  his  said 
property  to  and  from  and  through  said 
alley  has  been  entirely  blocked,  obstructed, 
and  shut  off;  that  plaintiff  bought  said  lot 
(or  a  homestead  and  built  his  barn  or 
garage  with  reference  to  his  outlet  for  in- 
gTfsa  and  egress  through  said  alley;  and 
that  he  has  no  other  opening  or  outlet  for 
ingresa  or  egreea  to  his  said  bam  or  garage 
except  to  and  from  and  through  said  alley." 

The  proof  tended  to  establish  these  facts; 
and  some  of  the  jury's  Sndinge  are  a  con- 
clusive determination  of  the  mutter.  In- 
deed, defendant's  seventh  question  is  couched 
in  a  form  which  practically  concedea  tjie 
vrong  complained  of.  And  surely  it  can- 
not be  said  that  the  complete  and  total 
ohstruction  of  the  alley  for  a  considerable 
portion  of  the  time  is  lawful,  unless  some 
tompenaation  be  given  to  those  specially 
'njured  thereby.  No  Kanaaa  decision  is 
rited  which  goes  so  far,  «Dd  even  in  the 
]iioneer  case  cited  by  defendant,  Atchison 
4  X.  E.  Co,  V.  Garside,  10  Kan.  552,  it  was 
'aid:  "But  where  the  property  is  a.  street 
or  highway,  the  railway  company  will  be 
liable  to  any  person  who  may  receiTe  actual 
injury  from  the  illegal  or  unnecessary 
lilorking  up  or  obstructing  ol  such  street 
"r  liiithway  by  the  railroad  cmnpanj,  wheth- 
er the  ol>itruclion  be  permanent  or  only 
Ifmporarj-,"     {Syl.  i;  3.) 

Again,  in  Central  Branch  Union  P.  R. 
Co.  V.  Twine,  23  Kan.  585,  33  Am.  fiep. 
2U3:  "Or,  if  [the  railway  company]  un- i 
necessarily  and  unreaHOtiably  leaves  its  cars 
standing  on  the  track  so  aa  to  interfere 
vith  approach  to  the  lot,  the  lot  owner 
inar  recover  damaRes  therefor."     (Syl.  ]|  1.) 

In  OtUw»  0.  C.  t  C.  G.  R.  Co.  v.  Lar- 
MID,  40  Kan.  301.  2  L.R.A.  50,  19  Pac.  QOl, 
it  was  said;  ''But  such  a  company  cannot, 
any  more  than  an  individual  wronKfuHf 
lad  unnecessarily  block  up  or  o'Mtruct  a 
nreet  without  being  liable  therefor."     (Svl. 

The  later  cases  all  recognize  thia  prin- 
ciple. Kansas,  N.  &  D,  B.  Co.  v.  Cuyken- 
dill,  42  Kan.  234.  16  Am.  St.  Rep.  470,  21 
Pac.  1051;  WicliiU  k  C.  R.  Co.  v.  Smith, 
45  Kan.  264.  25  Pac.  623i  Kansas,  N.  & 
D.  R,  Co.  V.  Mahler,  45  Kan.  665,  SO  Pac. 
22;  Leaveuworth,  N.  &  S.  R.  Co.  v.  Curtan. ' 


fil   Kan.  432 

W.  R.  Co.  V. 

33  Pac.  378. 

1.   R.  Lighi 


See 


Pac.  2U7;  Chicago,  K.  i 
n  Invest.  Co.  61  Kao.  300, 
also  Stephenson  v.  Atchi- 
SH  Kan.  794.  120 


Pac.  1188;  Marshall  v.  Wichita  4  M.  Valley 
R.  Co.  96  Kan.  470,  162  Pac.  634. 

The  findings  make  it  clear  that  there  was 
a  total  appropriation  of  the  alley  for  the 
occupancy  of  railway  cars,  either  standing 
or  operating,  and  a  complete  ob«truction 
of  the  alley,  which  wboUj  deprived  plain- 
tiff of  ingress  and  egress  to  and  from  his 
garage  and  back  lot  for  a  considerable  part 
of  tiie  time.  The  recovery  was  not  for  par- 
tial obstruction,  but  for  complete  obstruc- 
tion for  part  of  the  time.  Certainly  this 
wrong  entitled  plaintiff  to  some  legal  or 
ecjiiitable  redress.  Longnecker  v.  Wichita 
R,  4  Light  Co.  80  Kan.  413,  102  Pac.  4S2: 
Jackson  v.  Kiel.  13  Colo.  378,  fl  L.R.A.  254. 
16  Am.  St.  Rep,  207.  22  Pac.  504.  See 
alao  extnded  note  in  36  L,R,.*.(N,8.)  673, 
at  pagea  7114  et  seq. 

The  jury's  answers  to  plaintiff's  ques- 
tion 0  and  to  defendant's  questions  6  and 
11  render  Immaterial  their  failure  to  an- 
swer question  5;  and,  moreover,  question 
5  is  rather  misleading,  for  plaintifl^s  griev- 
ance was  not  the  mere  construction  of  the 
track,  but  the  exclusive  uae  ot  the  allcy 
for  railway  purposes,  to  the  special  damage 
of  plaintiff  in  the  deprivation  of  access  to 
his  garage. 

Complaint  is  made  of  the  trial  court's 
instructions,  but  nothing  aariotts  QUI  be 
discerned  tiierein.  Moreover,  in  thia  case, 
in  view  of  the  jury's  findings,  the  plaintilT 
was  entitled  to  damages,  and  the  instruc- 
tions criticiied  were  not  very  material.  Thi> 
only  damages  allowed  were  for  those  al- 
ready sustained  when  the  action  was  (tied 
(defendant's  Q.  0),  and  the  amount  of  the 
recovery,  $300,  is  no  greater  than  thi'  dam- 
ages  sustained,   measured   by   any    rule  of 

The  judgment  is  atllrmed. 


KENTUCKY  COURT  OP  APPEALS. 

HENRY  S.  BARKER  et  ah.  Appts., 

FRANK  CRCM  et  al. 

(177   Ky.   837,  108  S.  W.  211.) 

Statp   Institution   —  nilinlltlnfc  Hele«t«il 
student  free  In  stale  unlveralty. 

1.  The  legislature  cannot  [lermit  the  coun- 
ties of  the  state  to  send  selected  atudents 
to  the  State  Tniversity  free  of  tuition  and 

Note.  —  As  to  free  tuition  in  state  edu- 
cational institutions,  see  onuotatioa  follow- 
ing thia  case,  post,  SSI. 


L.R.A.1018F. 
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dorinitory  fees,  under  n  Conntitiition  for- 
bidding the  granting  of  explusive  piiblio 
privileges,  except  in  coiii'iilrrRtion  of  public 

For  othei-  caset,  see  VonstiliitioHal  Imio,  II. 

a,  1,  in  Dig.  1-52  X.  S. 
Contract  —  consideration  —  payment 

2.  'I'he  payment  of  taxes  by  a.  county  is 
nu  L'onsi deration   for   an   agreement  liy   the 
state  to  permit  it  to  send  selected  students 
to  tbe  State  Uoiversity  free  of  expense. 
For  other  oases,   see  Contracts,   I.  c,  i,  in 

big.  7-52  .V.  H. 
S«aie  Instlmtlon  —  free  tuition  —  con- 
Htltnclonal  satictlon. 

3.  A  provJMi  in  h  constitutional  provision 
requiring  consent  of  the  electors  to  the  col- 
lection of  money  for  education,  that  tlie 
las  now  imposed  for  the  Stale  I'niversity 
■■liall  reuuin  until  ciiauged  by  law,  duefc 
not  ratify  atatutory  authorization  of  free 
tuition  in  such  uniWraity  for  selected  stu- 
<lent8  from  counties,  contrary  to  a  con- 
stitutional provision  tliat  special  privileges 
shall   not   be   conferred,   except   for    public 

For  other  ivses,  see  b'tair  L'nireraities,  in 

Dig.  1^2  y.  S. 
('■onatltntlonal    law   —   classlflcatlon    — 

free  tuition  In  state  university. 

4.  A  statute  allowing  counties  to  send  a 
select  list  of  atndentB  to  the  State  Univer- 
sity, free  of  'charge,  cannot  be  npheld  on 
the  theorj'  of  classification  because  only 
students  who  pass  certain  examinations 
may  be  sent,  if  the  county  ia  to  send  not 
all  who  pass  such  examinations,  but  certain 
students  selected  therefrom. 

For  other  mses,  see  Cotislituticnial  Law,  II, 

a,  1.  in  Dig.  J-Oi  .V.  .1. 
Same  —  contemporaneous  construction 

5.  That  the  public  oBicials  have,  for  a 
long  time,  acted  upon  an  untonstitutional 
statute,  permitting  counties  to  send  select- 
I'd  students  to  the  Slate  University  free  of 
charge,  does  not  validate  the  statute,  on  the 
theory  of  eontemporaneoua  construction. 
For  other  ctwcs,  tee  State   Unieerstlies,  in 

Dig.  J-52  y.  K. 

(Sampson,  J.,  dissents.) 

(November  9,  1917.) 

A  PPEAL  by  plaintiffs  from  a  judgment 
j-V  of  the  Circuit  Court  for  Fayette  Coun- 
ty in  favor  of  defendants  in  an  action 
brought  to  test  their  rl|;ht  to  attend  the 
Ktate  University  without  tlie  payment  of 
certain  fees  and  expenRes.    Kevereed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  M,  Dogan,  Attorney  General, 
and  Henry  S.  Bnrher,  for  appellants;         [ 

The  receiving  of  separate  public  emolu- 
ments or  privil^es  by  any  man  or  set  of 
men,    except     in     consideration     of     public 

j.,it..A.ini8i-\ 


service,  is  forbidden  t^  the  state  Consti- 
tution. 

Bosivorth  V.  Harp.  15*  Kv.  550,  45  L.R..\. 
(N.S.)  682.  157  8.  W.  1081.  Aan.  Ca*. 
]91.5C.  2T7i  Fer^Bon  v.  Jdndram,  1  Bu^ll. 
S48. 

The  rourt  pays  no  attention  to  the  doc- 
trine of  contemporaneous  constTuction  in 
construing  the  Constituti<m. 

Hosvvorth  V.  State  UnlTersitv,  168  Kt. 
43(1.  L.R.A-1917B,  808,  17»  S.  W.  403. 

Messrs.  Clinrles  Cnrroll  and  T.  C.  Tiit- 
rell  for  appellees. 

Miller,  J.,  delivered  the  opinion  of  Ihf 

This  case  was  instituted  by  the  appellant, 
and  tried  upon  an  agreed  statement  ni 
facts,  for  the  purpose  of  testing  the  right 
of  tile  appellees,  who  are  students  in  tlir 
State  University,  to  attend  that  inMiiii- 
tion  without  paying  tuition,  matriculatiiin 
fees,  room  rent,  fuel  and  lights,  or  (heir 
traveling  expenses  in  going  to  and  return- 
ing from  the  University.  The  right  to  sn 
attend  the  University  without  payiu-;  th^ri' 
fees  and  expenses  is  claimed  under  !t  7  of 
the  Act  of  1908  (Laws  1908.  chap.  Si. 
which  is  incorporated  into  the  Kenmrki 
Statutes  as  subsection  7  of  S  463Ua.  siiii 
reads  as  follows;  ''Each  county  in  the  iXtle. 
in  ctHisideration  of  the  incomes  aerruin^ 
to  said  institution,  under  the  present  Un>. 
for  the  l)euelit  of  tlie  said  Agricultural  lud 
Mechanical  Colloge,  lie  entitled  to  select  and 
send  to  said  University  each  year  one  or 
more  properly  prepared  students,  as  herein- 
after provided  for.  free  from  all  eharpn" 
for  tuition,  matriculation  fees,  room  renl. 
fuel  and  lights,  and  to  have  all  the  advsr 
tages  and  privileges  of  tlie  said  I'niversity. 
one  white  pupil  for  every  three  tbon&anil. 
and  one  for  each  fraction  thereof  over  fif- 
teen hundred  of  white  school  children,  bBhe<I 
upon  the  last  official  census  preceding  siid 
appointment :  Provided,  howerer.  that 
every  county  shall  be  entitled  to  at  l«i5i 
one  annual  appointment.  Said  students 
shall  be  entitled,  free  of  any  cost  whatevrr. 
to  the  bencHts  enumerated  above  for  the 
term  of  years  necessary  to  rranplete  the 
course  of  study  in  which  he  or  she  matricu- 
lates for  graduation,  or  during  good  hr- 
havior.  All  beneSciaries  of  the  stale  vho 
continue  students  for  one  consecutive,  cal- 
lefiiate  year,  or  ten  roontks,  unlets  unavoid- 
abl.v  prevented,  shall  also  tie  entitled  to 
their  necessary  traveling  expenses  in  gcdnj! 
to  and  returning  from  said  college.  Ilie 
selection  qf  the  l>ene  It  claries  shall  be  made 
by  tlie  superintendents  of  commtm  schoult 
in  their  respective  counties,  upon  competi- 
tive examination,  on  subjects  prepueil 
by  the  faculty  of  the  University  and  tnn<- 
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mitted  to  iftid  auperinttmdcnU  before  the 
first  day  of  June,  of  Mob  year.  Said  i 
petitive  examinations  shKll  be  open  to  all 
peraons  DEtireen  the  ages  of  fourteen  and 
fxentj-toni  j^ara.  Preference  shall  be 
tn,  other  fJiinga  being  equal,  to  those  who 
hare  peesed  with  credit  through  the  puhlic 
whool,  petaona  of  ener^  and  induitry, 
whose  tneana  are  small,  to  aid  whom  in  ob- 
taining  a  good  education,  thin  provision  is 
intended.  Said  competitive  examination 
(ihall  be  held,  and  the  enoceisful  competitor 
appointed  between  the  first  day  of  June  and 
III!.'  first  day  of  August  of  each  year. 
It  shall  be  the  duty  of  the  county  superin- 
tendent to  make  known  the  benefits  of  this 
provision  to  each  common  sdiool  district 
under  his  cruperintendency,  with  the  time 
and  place,  when  and  where  such  competi- 
tive examination  shall  be  held.  He  ehall, 
for  thia  purpose,  appoint  a  board  of  exam- 
iners, whose  du^  it  shall  be  to  conduct  the 
c.iami  nation.  This  shall  aot  interfere 
Rith  any  appointment  aireadv  madi?  to  said 

It  is  conceded  that  the  five  appellees  are 
siudents  attending  the  State  University ; 
that  each  of  thrm  was  selected  from  the 
county  of  his  reHidmce  in  the  manner  pre- 
scribed by  the  statute  and  has  the  qualifl- 
rationa  and  was  appointed  in  the  manner 
and  upon  the  termti  therein  prescribed:  and 
that  he  is  entitled  to  attend  said  institu- 
lion  free  of  all  charges  for  tuition,  matricu- 
lation fees,  room  rent,  fuel  and  lights,  and 
ti>  hare  his  necessary  traveling  expenses 
paid  in  going'  to  and  rcturnin);  from  said 
L'nireraity,  provided  that  the  statute  above 
quoted  is  constitutional.  It  is  further 
iffreed  that  the  Agricultural  and  Mechaoi- 
ml  College  of  Kentucky,  the  predecessor  of 
the  present  State  University,  wait  establish- 
i^  by  an  act  of  the  general  assembly  of 
Rentadcy  approved  February  22,  IS66 
'Iawb  1865,  chap.  968),  for  the  purpose 
of  taking  advantage  of  the  act  of  Congress, 
approved  July  2,  1SS2,  chap.  130,  12  Stat. 
at  L.  503,  and  entitled  "An  Act  Donating 
E>nblic  Lands  to  the  Several  States  and 
Teiritoriea  Which  May  Provide  Colleges 
for  the  Benefit  of  Agriculture  and  the 
Mechanic  Arts."  2  Fed.  Stat.  Anno.  p.  850. 
It  is  further  atipolated  that  from  186-i  to 
the  present  time  students  from  the  various 
eountiee  in  the  state  have  attended,  free  of 
certain  charges,  and  with  certain  rights  and 
privileges,  the  college  thus  established  by 
(he  state  of  Kentucky  under  the  provisions 
of  the  statute  of  that  year  and  sjibneqnent 
acts  of  the  (general  assetnhly,  extending 
«id  college  and  consolidating  it  with  other 
collegeB,  and  that  said  students  bo  attended 
by  virtoe  of  the  general  laws  enacted  by 
tie  general  assembly  of  Kentucky,  giving 
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tbem  that  light.  Finally,  it  ia  agreed  that 
a  large  number  of  btudeuts  so  attending  the 
University  stndied  branches  taught  therein, 
other  than  those  pertaining  to  agriculture 
and  the  mechanic  arte. 

The  appellem  contend  that  subsection  7 
ol  g  4636a  of  the  Kentucky  Htatiites,  abo>-<^ 
quotod,  is  constitutional!  (1)  Becaui>e  it 
is  the  result  of  a  contract  between  the 
state  and  the  various  oountjes  thereof  that, 
in  eonaideraticin  of  the  levying  of  a  tax 
to  support  the  co11^;f,  certain  selected  stu- 
dents from  each  uowity  can  attend  free  of 
ths  charges  in  question;  (2) because  under 
g  1B4  of  the  Constitution  the  general  aaeem- 
bly  was  given  the  power  to  establish  a 
higlier  school  of  training  thui  common 
Bchoola,  and  it  was  also  given  discretion 
as  to  the  manner  in  which  it  shonld  he 
conducted,  and  who  shouM  attends  it; 
(3)  beeauae  the  studenta  appmnted  under 
the  statute  to  attend  the  State  University 
constitute  a  class  to  which  g  8  of  the  Bill 
of  Rights  does  not  apply;  and  (4)  that  the 
statute  will  be  upheld  under  the  doetrlne 
of  ctHitemporaneouH  coniitniction.  On  the 
other  hand,  the  appellants,  the  officers  of 
the  Rtate  Uniwrsity  contend  that  all  stu- 
dents attending  the  State  University  must 
be  treated  alike  and  placed  upon  the  same 
footing  with  regard  to  chnrgcH  for  tuition 
fees,  room  rent,  fuel  and  light,  and  travel- 
ing expenses,  and  that  to  exrempt  the  ap- 
pellees, under  the  statute  ahove  quoted. 
would  do  violence  to  S  3  of  the  Bill  of 
Rights  of  the  Constitution  of  Kentucky, 
whirfi  provides  that  "No  grant  of  exelu- 
sive.  separate  public  emoluments  or  privi- 
leges shall  be  made  to  any  man  or  act  of 
men,  except  in  consideration  of  public  scr- 

The  circuit  court  held  the  statute  whb 
constitutional ;  and  it  accordingly  entered 
a  judfrment  directing  the  State  University 
ofRcera  to  receive  the  defe^dantA  as  «iu- 
dents,  and  to  provide  thera  with  tuition, 
room  rent,  fuel  and  light,  and  traveling 
expenses,  free  of  charge.  From  that  judg- 
ment  the  plaintifTs   prosecute  this  appeal, 

Tlio  cirCTiit  jud^  stated  the  reasons  for 
the  conclusions  reached  by  him  in  a  writ- 
ten opinion,  in  which  he  concedes  that  tlip 
enjoyment  of  these  advantages  hy  the  stu- 
dents without  paying  therefor  is  a  privilege 
or  emolument  which  ia  not  enjoyed  by  other 
stndents  at  the  University;  that  the  appel- 
lees have  tiot  and  are  not  now  renderinfr 
any  service  to  the  state  of  Kentucky  whicii 
would  entitle  them  to  any  itich  special 
privileges;  that,  it  the  granting  of  Buch 
rights  is  to  be  iipheid.  it  rnu-it  be  upim 
some  ground  other  than  that  of  serviccf 
rendered  by  the  fttiidentB  who  receive  the 
boimties;    and    that,   if   the   case   shall   In 
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decided  solel;  upon  the  rule  and  principle 
ae  laid  down  in  g  3  of  the  Bill  of  Bights, 
(iupra,  it  must  be  adjudged  that  the  ap- 
pelteeii  are  not  entitled  to  the  privilegeB  in 

The  opinion  of  tl^e  circuit  judge  stated 
more  tliaii  onre  that  the  rlaim  of  the  appel- 
lees could  not  be  sustained  under  g  3  of 
the  Bill  of  Rights  alone;  that  it  could 
only  be  eUHtained  upon  the  principle  that 
tlicre  is  an  obligation  upon  the  part  of  the 
state  to  aid  in  the  education  of  its  citizens) 
and  that  the  statute,  under  which  the  Uni- 
versity is  supported  and  the  appellees  are 
receiving  special  privileges,  can  only  be  up- 
held upou  the  idea  that  the  state  is  justi- 
fied in  taxing  all  of  its  citizens  for  the  pur- 
pose of  giving  a  uclect  few  instruction  in 
the  higher  branches  of  a  college  education. 
Th«  circuit  court  further  gave  some  effect 
to  g  1S4  of  the  Constitution,  which  provides 
for  the  preaervation  of  the  comnon  school 
fund  of  the  state  an  follows  r  "The  tax 
now  imposed  for  educational  purposes,  and 
for  the  endowment  end  maintenance  of  the 
Agricultural  and  Alechanical  College,  shall 
remain   until   changed  by   law." 

And  stress  waa  laid  upon  the  fact  that 
when  the  present  Constitution,  coutaining 
^  184,  supra,  was  adopted,  certain  statuteH 
for  the  maintenance  of  the  Agricultural 
and  Meclianical  College,  the  predecessor  of 
the  State  University,  and  carrying  some  of 
the  privileges  now  claimed  by  the  appellees, 
were  upon  the  statute  book,  and  their  pro- 
visions presumably  were  well  known  to  the 
members  of  the  constitutional  convention 
and  possibly  to  the  voters  who  approved 
the  Constitution.  In  this  way  the  circuit 
court  applied  the  rule  of  contemporaneous 
construction,  and  held  that,  although  the 
exemptions  conatituted  sppcial  privileges 
and  emoluments  denounced  by  the  Bill  of 
Bights,  in  view  of  the  fact  that  they  had 
heen  recognized  for  man?"  years  by  the  legis- 
lature and  the  state  oncers  in  disbursing 
fundi)   under   the   act,   it   must   be   treated 

We  cannot  agree  with  the  concluaions 
reached  by  the  circuit  court.  If  the  stat- 
ute relied  on  grants  any  e\clusive  privi- 
leges to  these  studenta,  it  is  to  that  extent 
in  direct  violation  of  §  3  of  the  Bill  of 
Rights,  and  cannot  be  upheld,  upon  any 
ground,  if  the  Constitution  is  to  remain 
the  paramount  law  of  this  commonwealth. 
The  Constitution  is  the  organic  law  by 
which  the  people,  among  other  things,  have 
put  certain  clearly  expressed  limitations 
upon  the  power  of  the  legislature.  It  is 
the  emfacidipd  will  oi  the  people,  by  which 
they  govern  their  goveruore.  If  the  legis- 
lature may  ignore  or  explain  away  a  pro- 
vision of  the  Constitution,  in  order  that 
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some  conceded  or  fancied  good  may  be  u- 
complished  in  individual  cases,  Uien  (|  3 
of  the  Bill  of  Bights  was  adopted  in  vain. 
The  constitutional  declaration  against  the 
granting  of  special  privil^es  to  any  mm 
or  set  of  men  states  the  sweeping  prohibi- 
tion and  the  only  exception  thereto.  Th«T 
can  be  granted  to  no  one,  except  in  cos- 
sideratioa  of  public  services  theretofore  ren 
dered.  It  is  immaterial  who  the  man  te, 
or  where  the  set  of  men  reside,  or  hos 
they  are  diatrihntcd  throughout  the  state: 
unless  they  earn  them  in  the  manner  pointed 
out  in  the  Constitution,  to  wit,  by  the  rendi- 
tion of  public  services,  they  are  prohibited. 
The  statute  under  consideration  can,  there- 
fore, be  sustained  only  Qpon  the  theorr 
that  these  students  have  rendered  such  pub- 
lic service  as  would  entitle  them  t«  some- 
thing more  at  the  hands  of  the  state  than 
the  thousands  of  other  worthy  girls  and 
Iwys  in  precisely  the  same  situation.  Bui 
they  make  no  such  claim,  and  cannot  truth- 
fully do  so.  It  would  seem,  therelore,  that 
the  case  against  them  stands  confessed,  and 
that  it  is  unnecessary  to  define  the  temif 
"public  emoluments  or  privileges,"  or  ''public 
services,"  as  used  in  the  Bill  of  High  If. 
The  prohibitory  words  are  so  elementsrc 
as  to  need  no  explanation  or  deftnition.  II 
the  privil^^  granted  is  not  conferred  on  all 
alike,  it  is  special  or  exclusive,  and  there- 
fore prohibited,  unless  granted  in  consideri- 
tion  of  services  theretofore  rendered  to  tht 

There  is  some  difficulty  in  defining  ''pub- 
lic services,''  as  here  used,  with  a  satisfaC' 
tory  degree  of  precision.  However,  wc  tre 
not  without  authority  directly  in  point,  in 
1S6.';  (Acts  IflBE,  cbnps.  950,  848)  tlie  legis- 
lature passed  acts  authorising  the  countv 
courts  of  Boone  and  Qsllatin  counties,  re- 
spectively, to  issue  county  bonds  for  the 
purpose  of  raising  and  paying  money,  in 
procuring  volunteers  and  substitutes  in  tht 
place  of  men  drafted  in  those  counties  far 
service  in  the  Army  of  the  United  Staled 
The  constitutionality  of  these  statutes  kh^ 
before  this  court  in  Ferguson  v.  Landram. 
1  Bush,  548,  and  in  holding  the  statute  nn- 
constitutional.  Chief  Justice  Peters  and 
Judges  Robertson  and  Williams  wrote  sepa- 
rate opinions.  Tn  the  opinion  by  3uAff 
Williams  he  delined  "separate  emolameni! 
and  privileges"  as  follows;  "Nor  can  such 
tax  be  imposed  by  virtue  of  S  1>  Bill  of 
Rights,  in  our  state  Constitution,  benuw 
the  'separate  emoluments  or  privilege'' 
therein  named  is  not  for  contemplated  peri-- 
ice  to  be  rendered,  but  is  allowed  when  thf 
person  shall,  by  heroic  deeds,  inventir? 
genius,  or  great  mental  endowments,  and  a 
life  of  public  virtue,  become,  in  the  judg- 
ment of  the  legislature,  a  public  benefaclor." 
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This  deDnitiou  was  approved  b^  this  court 
in  Bosworth  V.  Harp,  164  Ky.  669,  46  L.R.A. 
(X.K.I  692,  167  S.  W.  1084,  Ann.  Cas. 
1915C,  277,  in  an  opinion  Huataining  the 
ConfedCTate  Pcnaion  Statute.  That  atat- 
iitr  was  sustained  only  upon  the  ^ound  that 
the  Confederate  noldiera  of  Kentuciry  had 
rendered  sufh  public  acrrice  to  the  atate 
its  would  uphold  the  grant  of  a  penaion. 
Itut.  as  heretAfore  stated,  the  appellees  do 
not  eontend  that  they  havs  rendered  any 
-iiirh  public  eerricea  as  would  entitle  them 
i«  the  special  privileiie  of  having  their  tui- 
tion, room  rent,  fuel  and  light,  and  travel- 
in)[  expenses  paid  out  of  the  public  treasury, 
vhile  otfaer  atudents,  equally  as  worthy, 
are  required  to  pay  for  those  privilej^es  out 
of  their  individual  funda.  It  would  aeem 
that  the  inevitable  conclusion  must  follow 
that  the  statute  ia  a  manifest  violation  of 
the  ConetitutioD. 

Appelleea,  however,  urjje  four  propositions 
in  support  of  the  constitutionality  of  the 
art.  We  will  examine  them  briefly.  The 
flrat  contention  is  that  the  act  should  be 
-•natained  because  it  was  the  result  of  a 
i-ontraet  between  the  state  and  the  various 
I'ountieti  thereof  that,  in  consideration  of 
the  levy  of  a  tax  to  support  the  l^niveraity, 
rertain  selected  students  of  each  county 
could  attend  it,  free  of  these  charfiCB.  This 
proposition  is  not  supported  by  any  author- 
ity and,  in  our  opinion,  is  wholly  untenable. 
This  argument  is  based  upon  the  lan^ruagc 
of  the  statute,  which  recites  that  "each 
county  in  the  state,  in  consideration  of  the 
incomes  accruing  to  said  Institution,"  shall 
be  entitled  to  select  a  apecifled  number  of 
pupils  to  att«nd  the  University,  free  of  the 
ehsr|;ee  therein  specided.  We  have  not, 
howpver,  been  referred  to  any  facts  existinjf 
between  the  state  and  the  counties  which 
innstitute  a  contract  that  could  he  bind- 
ing upon  either  the  atate  or  the  counties. 
And.  indeed,  there  is  no  claim  that  any  for- 
mal eontrtct  was  made  or  attempted.  The 
itate  levies  taxev  upon  all  the  people  of 
the  state,  and  without  the  consent  of  the 
counties.  We  fail  to  find  a  single  element 
of  cootravt,  either  binding  upon  the  state  or 
otherwise,  and  the  mere  recital  in  the  stat- 
ute that  the  counties  may  send  pupils  to 
the  L' Diversity  in  consideration  of  laies 
levied  ky  the  state  and  paid  by  the  counties 
did  not  constitute  n  contract  of  any  kind. 
It  is  a  mere  legislative  avowal,  not  a  con- 
tract. Furtfaemiore,  the  Conatitution  o( 
1S50  contained  substantially  {he  same  pro- 
hibition agaimt  special  privileges;  and,  if 
the  Statutes  of  1S65  or  any  subsequent 
-itatute  attempted  to  create  the  contract 
claimed  by  »ppelleeB,  it  violated  the  Con- 
«titution  of  1850, 

Appellees'    next   contention    is    that    the 
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statute  is  constitutional  because,  under  R., 
184  of  the  Oonatitution,  the  general  aasem- 
bly  was  given  power  to  establish  a  higher 
school  of  training  than  the  common  school, 
and  it  was  alao  therein  given  discretion  as 
to  the  manner  in  which  it  should  be  conduct- 
ed, and  who  should  attend  it.  Section  184 
of  the  Conatitution,  in  so  far  as  it  relatea 
to  the  subject  in  hand,  reads  as  follows: 
"N'o  sum  shall  be  raised  or  collected  for 
education  other  than  in  oommon  schools  un- 
til the  queation  of  taxation  ia  suhmittnl 
to  the  legal  voters,  and  the  majority  of  the 
votes  cast  at  said  election  shall  be  in  favor 
of  auoh  taxation:  Provided,  the  tax  now 
impoaed  for  educational  purposes,  and  for 
the  endowment  and  maintenance  of  the 
Agricultural  k  Mechanical  College,  ahall  re- 
main until  changed  by  law." 

It  is  true  the  power  of  the  legiaUturi' 
to  create  the  State  Cniversity  has  iieen  di- 
rectly and  indirectly  recognieed  bv  this 
court.  See  Higgina  v.  Prater,  91  Kv.  0, 
14  8.  W.  niO;  Agricultural  &  M.  College 
V.  Hager,  121  Ky.  1,  87  8.  W.  Uid;  Maraee 
V.  Ilager.  12fi  Ky.  446,  101  S.  W.  882: 
James  v.  State  tniversity.  1.11  Ky.  l.lfl, 
114  B.  W.  767.  But  fi  184,  supra,  is  in  no 
way  in  conflict  with  g  3  of  the  Bill  of 
Rights.  It  merely  declares  that  the  tav 
then  levied  for  the  endowment  and  main- 
tenance of  the  Agricultural  and  Mechanical 
College  (the  pi-edece*sor  of  the  State  Uni- 
versity) should  remain  until  changed  by 
law.  it  made  no  declaration  as  to  the  ex- 
penditure of  the  money  so  raised-  It  is 
not  concerning  the  collection  of  the  taxc 
that  appellants  are  complaining.  On  thf 
contrary,  they  doubtless  favor  the  continu- 
ance of  the  tax  for  the  endowment  and 
maintenance  of  the  University,  but  they  are 
opposed  to  the  use  of  the  taves  thus  col- 
lected for  the  purpose  of  endowing  certain 
students  rather  than  the  tlniversity.  Aa  we 
read  it,  §  184  of  the  Constitution  has  no 
application  to  the  queation  before  us,  which 
relates  to  the  apportionment  and  applica- 
tion  of   the  tax,   and   not  to   Its   exartion. 

Thirdly,  the  appellees  would  huatain  the 
constitutionality  of  the  ststute  upon  the 
ground  that  the  students  a.ppointed  imder 
the  statute  conatitnte  a  class,  and  that  S 
3  of  the  Bill  of  Rights  does  not  apply,  for 
that  reason.  In  support  of  thia  conten- 
tion, they  cite  Owen  County  Burlev  Tobacco 
Soc.  V.  Brumback,  ISS  Ky.  1.17,  107  S.  W. 
710;  and  Ix>uisvilte  R.  Co.  v.  Louisville  Kire 
&.  Life  Protective  Asso.  161  Kv.  644,  43 
L.R.A.(N.S.)  800,  162  S.  W.  790,'  Ann.  Cas. 
191iiA,  89.  It  is  true  that  the  statute  in 
question  creates  a  class,  but  it  does  not 
treat  all  of  that  class  alikei  and  ita  vice 
is  found  in  that  omUsion.  If  the  statute 
had  provided  that  all  atudenta  of  a  certain 
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.  age,  who  pane  the  required  examination, 
»liou)d  be  entitled  to  enter  tbc  University, 
u|ioi)  equal  term?  and  toiiditions  ua  to  the 
payment  of  fet-g  and  otlier  expenses,  it  might 
lie  said  that  the  statute  »'bs  unobjectionable. 
But  here  there  is  no  sueh  provision,  since 
the  elasB  is  first  selected  under  an  ex- 
amination, and  from  that  class  another 
class  is  selected  by  the  tounty  superintend- 
I'ut,  and  the  fortunate  students  thus  ar- 
liitrarily  selected  arc  given  money  from  the 
state  treasury,  where  others  who  have  like- 
wise passed  the  required  eiaminntion  are 
required  to  pay  their  fees  and  traveling 
expenses.  The  esses  relied  upon  have  no 
application. 

In  Dawson  v.  I«e,  83  Ky.  49,  it  was  at- 
lempted  to  auatain  the  conatitutionality  of 
an  act  establishing  a  uniform  system  of 
licfaools  for  the  colored  children  of  the  stat«, 
which,  by  implication,  excluded  the  negro 
''hildren  from  any  participation  in  the  privi- 
leges of  the  common  school  fund  set  apart 
by  the  Constitution.  In  holding  this  act 
unconstitutional  this  court  said  "that  state 
taxation  for  purposes  of  education  should  be 
provided  for  by  general  laws,  applicable  to 
all  classes  and  races  alike,  and  that  all 
the  children  of  the  state  are  entitled  to  an 
equal  share  of  the  proceeds  of  the  'com- 
mon school  fund,'  and  of  all  state  taxation 
for  purposes  of  education." 

The  tame  general  principle  of  equality  in 
the  participation  of  the  Hchool  fund  tvas 
announced  in  Underwood  v.  Wood,  93  Ky. 
ISl,  15  L.R.A.  825,  IB  S.  W.  405. 

Finally,  it  in  contended  that  the  statute 
should  be  sustained  under  the  doctrine  of 
contemporaneous  constniction ;  and,  in  sup- 
port of  this  proposition,  appellees  rely  upon 
Clark's  Run  Sr.  S.  River  Tump.  Road  Co. 
V.  Com.  Sa  Ky.  526,  29  S.  W.  360,  and  Ag- 
ricultural ft  M.  College  V.  Hager,  121  Ky. 
1,  87  S.  W.  1125.  As  vi'e  understand  the 
doctrine  of  contemporaneous  construction  as 
applied  in  the  cases  cited,  it  means  that,  in 
the  interpretation  of  a  statute  ambiguous  in 
meaning,  the  contcmporanecius  and  long-con- 
tinued construction  placed  upon  it  by  those 
that  have  tKi-n  called  upon  to  carry  it  into 
elTect  is  entitled  to  great  respect  in  ascer- 
taining the  meaning  of  the  statntc  The 
rule  is  stated  as  follows  in  86  Cyc.  1139: 
"Primarily  it  is  lh<t  function  and  duty  of 
the  courts  to  interpret  the  meaning  of  a 
statute,  and  where  thcT  can  ascertain  the 
legislative  intent  by  tiie  use  of  intrinsic 
aids  alone,  resort  to  iti  contemporaneous 
construction  by  other  persons  is  both  un- 
necessary and  impioper.  But  where  the 
langtngift  of  the  statute  itself  is  ambiguous 
or  nncertain,  the  opinions  entertained  by 
contemporaries  as  i.o  its  meaning  are  fre- 
quently the   best  guides   to  the   legialative 
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intent.  On  the  principle  of  efmlemporanc- 
one  exposition,  common  usage  and  praetice 
under  the  statute,  or  a  course  of  conduct 
indicating  a  particular  underatanding  of  it. 
will  frequently  l>e  of  great  value  in  deter- 
mining its  real  meaning,  especially  wherr 
such  usage  has  been  acquiesced  in  by  ail 
parties  conoemed,  and  haa  been  extended 
orer  a  long  period  of  time.  But  no  matter 
how  long  the  usage  has  been  established, 
or  how  general  the  acquiescence  in  the 
customary  construction,  it  will  not  be  per- 
mitted to  vary  or  to  defeat  the  real  inten- 
tion of  the  leffislature,  as  expressed  in  the 
statute  and  interpreted  by  the  court." 

Nichols  V.  Wella,  Rneed  (Ky.)  2fi5;  I.ouis. 
ville  V.  Louisville  Scbool  Bd.  119  Ky,  574. 
84  S.  E.  729-,  I«uidviile  v.  tonisville' Water 
Co.  lOS  Ky.  7M,  W  S,  W.  TM;  Com.  er 
rel.  Louisville  v.  Rosa,  13S  Ky.  316,  122 
S.  W.  181;  Com.  V.  Kentucky  Distilleries 
t  Warehouse  Co.  143  Ky.  314,  136  S.  n'. 
1032,  and  Louisville  v,  Roard  of  Education. 
164  Ky.  31B,  157  8,  W.  379,  are  to  the 
same  effect. 

But,  in  this  case,  neither  the  statute  nor 
the  Constitution  is  of  doubtful  mesninf!. 
Moreover,  when  a  statute  conflicts  with  a 
plain  provision  of  the  Constitution,  the  ruk 
of  contemporaneous  construction  is  not  ap- 
plicable; otiierwise.  it  would  me«D  that  a 
violation  of  the  Constittition  would  be  up- 
lield,  providing  it  had  continued  long  enough 
to  give  it  dignity.  The  statute  which  vin- 
lates  the  Constitution  is  never  effective  for 
any  purpose;  it  cannot  be  made  constitu- 
tional by  repe&ted  violations  of  that  instru- 
ment. This  precise  question  was  before  this 
court  in  Louisville  v.  Vreeland,  140  Ky. 
401,  131  S.  W.  195,  where  it  was  attempted 
to  sustain  an  unconstitutional  act  providing 
for  the  appointment  of  a  gaa  inspector,  upon 
the  ground  that  it  had  been  in  operation 
for  more  than  fifteen  years,  and  that  the  city 
had  paid  out  83,000  each  year  as  salary 
for  the  inspector.  In  answer  to  that  ai^i- 
ment  the  court  said:  "No  effect  can  tie 
given  the  fact  that  since  1892  gas  inspectora 
have  been  appointed  for  the  city,  and  havp 
been  paid  93.000  a  year.  Contemporaneous 
construction  by  the  city  authorities  cannot 
override  a  mandatory  provision  of  the  Con 
stitntion  of  the  state,  which  is  eipres-ied 
in  no  uncertain  language,  and  has  been 
several  times  construed  by  this  court." 

The  reasons  for  this  strict  rule  in  the 
construction  of  constitutions  is  well  stated 
in  Lieher's  evellent  and  interesting  work 
entitled  Hermeneutics  (Hammond's  ed.t  p. 
174,  as  follows:  "Constitutions  should,  in 
ordinary  cases,  be  construed  closely,  be- 
cause their  words  have  been  well  weighed. 
and  because  they  form  the  great  contract 
or  agreement  between  the  people  at  larjie. 
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or  bEt»L-«u  the  peoplii  and  their  ruling  race. 
.  .  .  Ab  we  may  interpret  a  will  with 
greater  freedom  than  a  contract,  and  a  con- 
tract, if  it  relates  to  a  few  who  concede, 
more  compreheuniveiy  than  a.  law  which  has 
{^iieral  efTeot,  no  we  may  construe  a,  law 
with  more  freedom  (provided  no  party  be 
injured  thereby)  than  a  constitution,  for 
tlie  latter  contains  the  roost  general  rules 
applying  to  aU.  It  is  calculated  for  rela- 
tions in  which  everyone  has  a  common  inter- 
est: and,  ae  tlie  intereatf  common  to  all  in 
a  targe  community  n'ust  be  less  in  number 
than  those  which  may  he  equally  shared 
between  a  few  persons,  a  strict  adherence 
to  the  constitution  in  necessary  to  maintain 
the  universality  of  its  application  and  a^ 
cure  unifomity  in  its  effect," 

See  also  Kelly  v.  Fields,  167  Ky.  796,  181 
S.  W.  657,  where  it  was  said  that  the  rule 
of  contemporaneous  construction  applied 
only  to  statutes,  and  not  to  the  mandatory 
pravi»ione  of  the   Constitution. 

We  conclude,  therefore,  that  neither  of  the 
grounds  relied  upon  is  maintainable,  and 
that  so  much  of  sut'section  7  of  S  463fls 
of  tlie  Kentucky  Statutes  as  exempts  the 
appellees  from  paying  matrii-ulation  and 
tuition  fees,  room  rent,  fuel  and  Eight,  and 
traveling  expensee,  violates  g  3  of  the  Bill 
of  Rlgtits,  and  is  void.  Provisions  sub- 
staotially  identical  tvitb  g  3  of  our  present 
Bill  of  Biglits  have  been  incorporated  into 
all  the  previous  Constitutions  of  Kentucky, 
and  the  conclusion  here  reached  is  rein- 
forced by  a  notable  legislative  incident  in 
the  early  history  of  the  state  in  connection 
with  the  pension  of  $300  per  year  granted 
to  Chief  Justice  George  Muter  in  1806. 
Actf  1806,  p.  363. 

It  was  tlie  Urst  pension  to  a  retired  judge 
ever  granted  in  tlic  United  States.  Bald- 
win's American  Judiciary,  p.  326.  And  the 
earliest  diecusnion  upon  the  subject,  of 
which  we  now  ha>'e  a  record,  is  found  in 
the  legislative  proceedings  in  connection 
with  the  repeal  of  that  statute  in  1809. 
AcU  1808-OH.  chap.  28.  At  that  time  there 
seetnii  to  have  been  quite  a  diff'erence  of 
opinion  as  to  the  meaning  of  the  words 
"public  service"  as  used  in  the  Bill  of 
Rigtits.  and  the  prevailing  opinion  was  radi- 
cally dilTerent  from  our  modern  ideas  upon 
the 'subject.  The  facts  were  of  so  striking 
a  nature  as  to  bring  the  case  sharply  to 
the  attention  of  the  public,  as  well  as  to 
the  legislature,  and  presented  a  most  meri- 
lorioua  case  for  an  application  of  the  con- 
lititutional  esception,  as  we  now  nnderntand 

it. 

George  Muter  was  chief  justice  of  the 
Kentucky  court  of  appeals  from  1702  to 
1806.  He  was  a  Scotchman,  and  had  grown 
old  in  the  military  and  judicial  services  of 
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Virginia  and  Kentucky.  By  1806  he  had 
practically  became  incapacitated  from  per- 
forming his  duties  as  chii'f  justice;  hut,  on 
account  of  his  exalted  character  and  dis- 
tinguished public  services,  the  legislature  of 
that  year  appointed  a  committee  to  call 
upon  Judge  Muter,  and  to  know  of  him  if 
he  would  resign,  expressing  a  high  sense 
of  bis  past  service,  and  declaring  that  a 
uomfortahle  HubsisteiKe,  iu  case  of  his  resig- 
nation, ought  to  be  provided  for  iiim  by  a 
generous  people.  At  the  same  time  the 
committee  presented  to  Judge  Muter  a  reso- 
lution of  respect  adopted  by  the  House  of 
Bepresentatlves,  reading  as  follows: 

"Resoh-ed,  that  those  who  have  devoted 
the  best  part  of  their  lives  to  the  public 
serviM^  and  from  age  and  infirmity  have 
become  unable  to  discharge  the  important 
duties  assigned  them,  with  requisite  ability 
and  despatch,  or  to  procure  for  themselves 
a  comfortable  subsistence,  ought  to  be  pro- 
vided for  by  a  generous  people;  whereas  it 
appears  to  this  legislature  that  the  Honor- 
able George  Muter,  Esq.,  chief  justice  of 
thin  commonwealth,  is  a.  person  of  this  de- 
scription, and  for  whom  such  provision 
should  be  made,  if  be  would  gratify  the 
wishes  of  his  country,  by  resigning  the  im- 
portant ofKce  he  now  holds:  but  in  order 
to  prevent  any  misapprehension  of  their 
views  or  sentiments  on  this  subject,  and  in 
justice  to  their  own  feelings,  the  legislature 
deem  it  their  sacred  and  indispensable  duty 
to  declare  they  entertain  a  very  high  sense 
of  his  integrity  and  attacliuient  to  liberty 
and  his  country,  and  they  recollect  witJi 
gratitude  his  patriotic  exertions  in  our 
revolutionary  contest.  And  they  beg  leave 
further  to  assure  him  that  neither  this, 
nor  any  measure  that  has  taJien  place  or 
been  attempted  during  the  present  session, 
has  been  dictated  by  any  design  or  wish  to 
cast  odium  or  censure  upon  his  cliaractar; 
but  every  measure  lias  been  and  will  be  the 
result  of  sincere  desire  to  promote  .the  hap- 
piness   and    welfare    of   their   constituents. 

"Resolved,  that  a  committee  be  appointed 
to  wait  on  the  Honorable  George  Muter 
witli   the   foregoing  resolution." 

In  reply  to  the  committee  Judge  Muter 
said:  "Gentlemen,  my  country  Erst  called 
me  intij  her  service:  I  will  retire  when 
she  no  longer  needs  my  services.  I  will 
make  no  agreement  as  to  any  particular 
sum  for  resigning  my  oftice.  Ijet  the  pro- 
ceedings which  have  already  been  or  may 
be  spread  on  the  journals  of  the  house  on 
this  subject  be  erased,  and  I  promise  you 
to  resign,  trusting  to  the  justice  and  gen* 
erosity  of  the  legislature  to  make  what 
provision  for  ray  support  they  may  think 
right." 

The  proceedingB  relating  to  the  resoluticHi 
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were  erased.  Judge  Muter  resigned  hit  office 
of  chief  justice  of  this  court,  and  the  legis- 
lature promptly  pafsed  the  Act  of  Decem- 
ber 22,  1806,  proviilinf.  him  with  a  modeat 
pension  aa  above  indicated,  the  preamble 
reciting  the  facta  relating  to  his  distin- 
guished services  to  the  state,  his  resigna- 
tion, his  age  and  infirmity,  and  his  poverty. 
Acts  ISOe,  p.  393.  Notwithstanding  all  this, 
in  ISOO  the  legislature  repealed  the  Pension 
Act  of  18()«,  over  the  objection  of  the  gov- 
ernor; and  it  h  from  the  veto  meBsage  of 
Governor  Scott  that  «'e  glean  the  prevailing 
view  of  (hat  day  (in  which  he  diil  not  con- 
cur)  as  to  the  meaning  of  the  words  "pub- 

In  the  course  of  hia  veto  measage,  Govern- 
or Scott,  who  disclaimed  being  a  lawyer, 
stated  the  case  as  follows; 

"But  it  may  be  objected  that  the  expres- 
sion 'public  service"  in  the  Const  i  tut  ion 
means  only  «  compensation  or  afllary  for 
service  a,  to  be  given  to  a  public  officer 
while  performing  the  duties  of  his  office, 
tt  tuma,  then,  not  upon  any  preciae  and 
absolute  prohibition,  biit  upon  a  mere  point 
of  construction,  Tiiit  if  the  Constitution 
intended  to  prohibit  the  legislature  from 
giving  It  ahilling  to  the  most  illustrious 
citizen,  who  should  have  sairrillced  bis  ail 
in  the  service  of  his  country,  beyond  tlie 
ordinary  pay  allowed  to  one  who  had  the 
same  duty  Rssigned  to  him  and  who  had 
harely  escaped  censure;  if  it  had  intended 
to  cut  up  by  the  roots  national  generosity 
and  national  bounty,  to  one  who  may  have 
saved  the  stale  by  his  extraordinary  exer- 
tions; if  it  told  the  legislature,  You  shall 
not  give  to  the  disabled  soldier  who  has 
lost  his  limbs  in  the  baltles  of  his  country 
a  cent  or  an  inch  of  ground  after  he  has 
[■eceived  the  ordinary  pay,  but  he  shall  re- 
turn and  trust  to  ordinary  charity,  or  have 
the  privilege  to  die  in  poverty  at  home; 
if  It  has  been  declared  that,  in  case  he  falls, 
you  shall  eitend  no  relief  as  a  public  body 
to  his  widow  and  orphan  ehildren;  if  it 
has  told  you,  in  short,  that  it  was  intended 
to  exclude  from  our  government  what  it 
xhoutd  possess  above  any  other  on  earth, 
the  disposition  and  means  of  rewarding 
merit — 1  have  not  been  able  to  find  it  in 
language  intelligible  to  my  mind,  or  so 
clear  as  to  convince  me  that  the  framers  of 
the  Constitution  intended  to  outrage  human 
feeling,  and  prostrate  the  strongest  motives 
to  public  service.  For  a  belief  eliat  our  coun- 
try will  take  care  of  our  best  interests  makes 
the  soldier  and  the  patriot.  Far  different 
is  the  conclusion  which  I  have  drawn  from 
this  section  of  the  Constitution.  Taking 
it  all  together,  which  appears  to  tie  the  bet- 
ter way  to  understand  it,  white  it  is  aiMliah- 
ing  those  exclusive  privileges  which  are  at- 


tached to  nobility  and  titlea,  as  well  as 
proscribing  the  abominable'practice  of  pen- 
sioning favorites  who  have  deserved  nothing; 
of  their  country,  all  of  which  prevail  in 
kingly  governments,  the  only  order  retained 
is  that  of  merit,  and  the  only  claim  to  pub- 
lic emoluments  is  public  service;  but  it  ha< 
opened  the  road  to  public  honor,  emolument. 
and  privilege,  to  all  who  may  deserve  them. 

"Illusive,  indeed,  would  be  the  invitation 
of  the  state  to  her  citizens  to  persevere  in 
devoting  themselves,  at  every  hazard,  to 
her  service,  if  she  haa  told  the  legislatnre 
that  a  man  who  has  spent  the  prime  of  hh 
life  in  her  service,  in  both  civil  and  mill- 
tary  capacity,  who  is  called  upon,  in  conse- 
quence of  his  age  and  infirmity,  for  public 
good,  to  resign,  because  he  has  not  retained 
ail  the  intellect  and  vigor  of  youth,  becanw 
the  office  found  him  poor,  and  he  has  iidi 
enriched  himself  by  speculating  whilst  a 
judge,  and  is  now  too  poor  to  support  him- 
self, he  shall  be  abandoned  to  die  in  sant, 
or  charitably  be  provided  for  amongst  other 
beggers  of  e  county.    , 

"But  the  general  sense  of  the  people  of 
this  country,  and  many  practical  exposi- 
tions of  the  legislature,  are  opposed  to  this 
construction  of  the  Constitution;  however. 
some  of  them,  from  correct  motives  no 
doubt,  and  principally  from  not  having  itn- 
deratood  the  circumstances  of  this  case,  may 
desire  a  repeal  of  this  law.  For  if  the  leg- 
ialature  have  a  right  to  give  by  law  Sll> 
U>  a  man  for  public  aprvice.  which  has  al- 
ready been  when  that  sum  waa  not  a  part 
of  the  proposed  or  stipulat«d  compensation, 
they  have  a  right  to  give  93D0  and  Iher 
have  as  much  right  in  my  apprehension, 
to  give  it  for  twenty  years,  or  during  life, 
as  for  one  year.  Giving  land  for  public 
services  already  performed  must  be  an  much 
prohibited  as  money;  it  is  an  emolumcni. 
And  1  beg  leave  to  refer  you  to  the  objec- 
tions made  by  my  predecessor  to  a  biH 
similar  to  this  during  the  last  session  for  n 
list  of  unconstitutional  laws,  if  this  he  onr. 

"If,  indeed,  the  principle  be  correct  thit 
the  aerviee,  having  been  rendered,  takes  it 
out  of  the  power  of  the  legislature  to  (rrant 
any  compensation  for  it,  or  to  add  to  that 
which  haa  been  granted,  scarce  a  He<'!'ion 
has  elapsed,  but  an  unconstitutional  law  ha' 
been  passed."     Sen,  Jour.   1808-fllt,  p.  VA. 

The  repealing  statute  passed  in  tbe  hou^ 
of  representative  a,  notwithstanding  the  veto, 
by  a  vote  of  .'iO  to  11,  and  In  the  senate,  bv 
a  vote  of  17  to  10. 

From  this  narrative  it  will  be  aeen  that  a 
century  ago  the  opinion  prei'ailed  that 
emoluments  in  consideration  of  "public  serv- 
ice," as  uaed  in  the  Bill  of  Bights,  meant 
only  compensation  or  salary  for  a  piihlir 
officer   while  performing   the   duties  of  hi- 
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oOtc«;  aad,  the  HerviccR  having  beeo  rendered 
and  paid  for,  the  power  of  the  legislttture 
tu  gtant  any  com  pen  sat  iun  by  way  of  pen- 
sion, or  otberwise,  or  to  add  to  that  whict 
baa  iKsa  granted,  no  lunger  existad.  And  it 
muxt  not  be  overlouked  that  the  PenaiOD 
Act  of  16011  waa  repealed  after  Governor 
Sixitt  had  called  the  legiitlature'a  Attention 
la  the  fact  that  it.  partook  of  tlie  nature  of 
H  contract. 

While  we  do  not  (ay  that  the  words  "pub- 
lic nervice,"  its  uHei  in  the  present  Bill  of 
Rights,  gliould  be  given  the  narrow  mean- 
ing attributed  to  tbem  by  the  legislature 
a  century  ago,  thst  action  in  al  least  in- 
teresting and  instructive,  particularly  in 
view  of  the  scarcity  of  precedenta  upon  the 

There  is  also  a  line  of  cases  decided  un- 
der constitutional  provision  sioiilar  to  g 
IS4  of  OUT  Constitution,  and  dealing  with 
attempted  appn^riationa  of  the  state 
»ichool  fund  to  purposes  which  bear  more  or 
IcHs  rewiuhlance  to  ^ncational  purpoite*, 
and  which  have  been  held  invalid  becaime 
ihey  violated  i  IM  of  the  Constitution.  See 
8l»o  g  180,  Kentucky  Constitution,  pro- 
hibiting taxes  collected  for  one  purpose  from 
1>eing  devoted  to  any  other  purpose.  Under- 
wood V.  Wood,  supra;  Hnlbert  v.  Sparks, 
U  Bush,  2R9;  Auditor  v.  Holland,  14  Bush, 
147'.  Collins  V.  HendersMi,  11  Busli.  74, 
^^'illiamatown  Grnded  Free  School  Dist.  v. 
Webb,  8»  Ky.  265,  12  S.  W.  298:  Board  of 
Education  v.  Public  Library,  113  Ky.  243, 
68  S.  W.  10,  and  Pi^bltc  Ubrary  v.  Board 
of  Education,  S5  Ky.  L.  Rep.  341,  lH  S. 
W.    225,   are    illustrative   casex    upon   this 

There  is  also  another  line  of  caaes  holding 
that  statutes  of  the  oharacter  of  subsection 
7  of  S  463Ba  violate  the  constitutional  re- 
quirement that  taxes  shall  be  levied  and 
collected  for  public  purposes  only,  and  that 
thia  coostitutional  provision  applies  to  an 
appropriation  of  taxes  as  well  as  to  their 
collection.  See  8  ITl,  Kv.  Const.  State 
ex  rel.  Garth  v.  Switjiler.  "l43  Mo.  287,  40 
UR.A.  280,  65  Am.  -St.  Rep.  653,  45  S.  W. 
24.1,  is  directly  in  point.  In  that  case  it 
was  held  that  the  maintenance  of  a  state 
UDivereity,   estahlishiKl   by    the   state   Con- 


stitutioD,  was  a  public  purpose,  but  that 
tiie  nitintenance  of  free  scholarships  there- 
in for  the  support  of  those  students  who 
were  dependent  upon  their  own  exertions 
for  their  education,  and  wpre  financially 
unable  to  obtain  it  otherwise,  and  who 
should  pass  the  most  meritorious  examina- 
tions, constituted  a  use  of  public  funds  for 
private  purpaees,  and  a  statute  appropriat- 
ing public  moneys  therefor  violated  the  Mis- 
souri Constitution  prohibiting  grants  in  aid 
of  any  individual.  To  the  same  jreneral 
effect,  see  Kingman  v,  Brockton,  153  Mass. 
25o,  11  L.R.A.  123.  26  N.  E.  998;  People 
ex  rel.  Detroit  &  11.  R.  Co.  v.  Salem,  20 
Mich.  452,  4  Am.  Rep.  400;  Citiiens'  Snv. 
k  L.  Asso.  V.  Topcka,  20  Wall.  65i>,  22 
L.  ed.  455;  Allen  v.  Jay,  60  Me.  124,  11 
Am.  Rep.  186;  Feldman  v.  Charleston.  23 
8.  C.  67.  55  Am.  Rep.  6;  Lowell  v.  Boston, 
111  Mass.  454,  15  Am.  Rep.  39;  Curtis 
V.  Whipple,  24  Wis.  350,  1  Am.  Rep.  187; 
and  Deal  v.  Mitwissippi  County,  lOT  Mo. 
484,  14  L.R.A.  622,  18  S.  W.  24.  In  each 
of  theap  cases  it  was  held  that  the  fact  that 
the  state  might  be  incidentally  beneflted 
by  rebuilding  a  burned  city,  the  establish- 
ment  of  mnnu factories,  schools,  libraries,  etc., 
would  not  sustain  the  tax,  and  that  the  in- 
direct good  which  crises  in  this  way  fur- 
nishes no  basis  for  taxing  other  business 
and  people  to  build  tip  such  occupations. 
But  since  these  features  of  the  cHse  were 
not  raised  or  discussed  in  the  argument, 
we  pass  tbem  without  further  discuBsion. 
and  without  deciding  them,  and  rest  our 
decision  upon  the  point  that  the  statute  in 
igucstion  violates  §  3  of  the  Bill  of  Rights. 
in  that  it  confers  special  privileKes  and 
emoluments  to  the  uppellees,  who  have  ren- 
dered no  public  service  within  the  meaning 
of  that  section  of  (he  Constitution. 

Judfrment  reversed,  and  action  ri-nianded. 
with  instructions  to  the  Circuit  Court  to 
set  aside  the  judgment  appealed  front,  and 
to  enter  a  judgment  denying  the  appellees 
the  privileges  awarded  to  tliem  by  the  judg- 
ment of  the  Circuit  Court. 

Sampson,  J.,  dissi'nting. 

Petition   for    rehearing   denied 


Annotadon — Free  tuitioD  in  state  edocatiDiial  mstitutiont. 


State  educational  inntitutionB  are,  of 
course,  under  the  control  of  the  law- 
making power  of  the  state.  The  ^eat 
weight  of  authority  holds,  or  assumes, 
that  it  is  within  the  power  of  the  law 
making  body  to  provide  for  free  tuition 
in  snch  educational  institutions  to  all 
reaidenCs  of  the  state,  or  to  such  of  them 
T..R.A.19iaF. 


as  may  hold  scholarships,  to  be  gained 
in  a  manner  pointed  out. 

M'Donald  v.  Hagins  (1845)  7  Blackf. 
(Ind.)  B25  (construing  provision  that 
each  county  of  the  state  may  send  a  cer- 
tain number  of  students  to  the  State 
UniveFBity,  and  holding  that  students 
might  be  sent  to  the  taw  department) ; 
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State  ex  reL  Little  v.  University  of  Kan- 
sas (1895)  55  KaiL  389,  29  L.R.A.  378,  40 
Pae.  656  (state  may  provide  for  free 
tuition  to  all  residents  of  the  state) ; 
Rutgers  College  v.  Morgan  (1904)  70 
H.  J.  L.  460,  57  Atl.  250  (free  tuition 
to  those  found  entitled  thereto  by  com- 
petitive examination) ;  Connel!  v.  Gray 
(1912)  33  OUa.  591,  42  L.R.A.(N.S.) 
336,  127  Pac.  417,  Ann.  Caa.  1914B,  399 
(free  tuition  to  students,  to  be  deter- 
mined by  competitive  examination;  pro- 
vision does  not  bar  college  authorities 
from  imposing  ohai^  for  incidental  ex- 
penses) ;  State  ex  rel.  Taylor  v.  Blease 
(1911)  90  B.  0.  412,  73  S.  E.  769  (con- 
struing provision  for  free  tuition  to  stu- 
dents, to  be  determined  by  competitive 
examination);  State  ex  rel.  Priest  v. 
University  of  Wisconsin  (1882)  54  Wis. 
159,  11  N.  W.  472  (holding  that  the 
statute  entitling  students  to  free  tuition 
does  not  prohibit  the  board  of  regents 
from  imposing  a  charge  for  incidental 
expenses). 

The  validity  of  such  a  provision  is 
also  recognized  in  People  ex  rel.  Hill 
V.  Wicks  (1886)  1  K.  Y.  S.  R.  604, 
holding  that,  where  the  scholarships  were 
to  be  granted  by  each  academy  and  pub- 
lic school,  norma!  schools  were  included. 
It  is  also  recognized  in  People  ex  rel. 
Hill  V.  Crissey  (1887)  45  Hun  (N.  Y.) 
10.  which,  however,  holds  that  normal 
schools  are  not  included  in  the  term 
academies  and  public  schools. 

In  New  Orleans  v.  Tulane  Education- 
al Fund  (1909)  123  La.  550,  49  So.  171, 
an  agreement  by  a  university  to  furnish 
free  tuition  to  a  certain  number  of  stu- 
dents appointed  by  the  mayor  of  a  cer- 
tain city  was  enforped,  and  the  univer- 
sity was  held  not  entitled  to  make  a 
charge  against  students  for  registration 
i>r  laboratory  fees. 

Compare,  on  this  poinl.  with  Barker 
V.  Crum,  ante,  673.  holding  that  a  slatu- 
tory  provision  granting  free  tuition  and 
other  expenses  to  a  designated  number 
of  students  chosen  from  eacli  county  of 
the  state,  in  part  by  competitive  exami- 
nation and  in  part  by  the  exercise  of 
discretion  on  the  part  of  the  examining 
board,  is  violative  of  the  constitutional 
provision  against  granting  exclusive 
special  public  emoluments  or  privileges. 

To  the  same  effect,  see  State  ex  rel, 
Oarth  V.  Swilzler  (1808)  143  Mo.  287. 
40  L.R.A.  280,  65  Am.  St.  Rep.  653,  45 
S.  W.  245,  holding  that  the  maintenance 
of  free  scholarships  in  the  State  Univer- 
sity, for  the  support  of  those  students 
who  are  dependent  upon  their  own  exer- 
tions for  education,  and  are  ftnancially 
T,.R.A.linsF. 


unable  to  attain  it  otherwise,  and  who 
shall  pass  the  most  meritorious  examina- 
tions, is  the  use  of  funds  for  a  private 
purpose,  and  a  violation  of  the  consti- 
tutional provision  against  granting  fpe- 
cial  privileges  to  any  individual. 

In  support  of  its  decision  in  the  latler 
case,  the  court  reasoned :  "The  same  au- 
thority is  found  in  the  Constitution  to 
levy  taxes  to  clothe  and  feed  the  children 
who  may  desire  to  attend  the  free  pub- 
lic schools,  as  there  is  to  raise  money 
by  taxation  to  hand  over  to  young  men 
and  young  women  to  support  them,  while 
Ihey  acquire  what  is  termed  'the  highw 
or  university  education';  but  we  find  no 
warrant  for  either  in  the  organic  Ifiir 
of  this  state,  or  in  the  character  of  onr 
government.  It  is  one  thing  to  provide 
for  the  establishment  and  maintensnee 
of  a  state  university  and  a  system  nf 
free  public  schools, — the  state,  thronph 
its  own  ofdcers,  agencies,  and  municipiil- 
ities,  constructing  and  owning  the  build- 
ings and  apparatus,  and  employing  the 
teaehera  as  public  functionaries,  respon- 
sible under  her  own  laws  for  the  dis- 
charge of  their  duties, — and  a  wholly 
different  thing  to  support  private  indi- 
viduals who  attend  the  university  niii 
public  schools,  by  public  taxation.  Bui 
it  is  said  that  nothing  is  more  common 
than  the  endowment  of  free  scholarships 
as  a  part  of  the  endowment  of  a  univer- 
sity. This  may  be  true  of  the  univer- 
sities of  Europe,  and  individual  instances 
are  to  be  found  in  this  country  where 
some  great  benefactor  of  the  race  has. 
out  of  his  own  bounty,  provided  such 
scholarshipg ;  but  these  examples  fur- 
nish no  guide  to  the  free  stales  "f  'hi' 
Union."  A.  6.  8. 
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W.  H.  PETER,  Respt. 

(05  Wash.   628,   164  Pac.  51Z.) 

Iiliultation  of  actions  —  aKalnsI  iudg- 

mcnt   lien  —  effect  ol   Injunction, 

1.  The   running  of  the  liniilotion  ^iod 

Hgainst  the  continuance  of  a  jud^ent  lift) 

IB   suspended,   pending  the   exiHlenre  of  >■> 

Note.  —  As  to  elTect  of  injunction  to  pre- 
vent running  of  Statute  of  Limitations.  rK 
annotation  following  this  case,  post,  GSS, 
and   references  therein  to  annoUtiom  « 

related  quefttiona. 
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injunction  sgainat  selting  tha  pii^rt;  UD- 

der  in  execution  levied  under  it 

for  other  catet,  tee  Limitation  of  Aottont, 

IV.  b,  in  Dig.  ISS  N.  8. 
JndiclBl  sale  ^  time  ^  laches. 

2,  Selling  prt^rty  under  execution  with- 
in ii>:t]'-aeven  da^  after  disaolution  of  $,tt 
injunctioi)  against  such  sate  is  timely. 
For  other  oaaei.  aee  Limitation  of  Aotioni, 

I.  b,  i,  in  Dig.  J-v2  .V.  H. 
Same  —  rctnrn   of  writ  ^   Bobaeqaent 

ItrooetMllDBS. 

:i.  Tlie  return  of  an  exmution  whicli  has 
been   levied,  when  proceedings  under  it  nre 
fDJoined,  will  not   prevent  a  sale  under  it 
after   (he  injunction   if  dissolved. 
For   olker   rates,   see  JvdiciaX   Sale,   II.  tw 

Diff.  IS2  y.  jSf. 

(April  13,  ]ftl7.) 

APPEAL  by   plaintiff  from  mi   order   of 
the   Superior   Court   for   King   Coantj- 
denying  a  motion  to  confirm  an  execution 
sale  of  certain  real  property.    Reversed. 
The  facto  are  stated  in  the  opinion. 
Messrs,  3IcBiirne]'  A  O'Connor,  for  ap- 

Defcndant  canitot  now  come  into  eonrt 
and  take  advantaxe  of  his  own  wrong  and 
be  heard  to  aay  that  plaintiff  has  lost  his 
rights  under  hia  judgment  and  levy,  to  the 
benefit  of  defendant. 

1  Black,  Judgm.  2d  ed.  g  3SS,  p.  023;  2 
Freeman,  Jud)rm.  4th  ed.  g  3D4,  pp.  606, 
697;  2  High,  Iiij.  g  1536,  p.  1519;  1  Joyce, 
Inj.  9  670;  Work  v.  Harper.  31  Miss.  107, 
M  Am.  Dec.  MB;  Overton  v.  Perkins,  Mart 
4  Y.  367;  Knox  v.  Randall,  24  Minn.  479; 
Steele  v.  BliRs.  166  Mich.  SBS,  37 
L.R.A.(N.S.)  868,  132  N.  W,  345.  Ann. 
Cas.  1I112D,  1D20;  Wilkinson  v.  Flowers, 
37  Miss.  570,  75  Am.  Dec.  78;  Pulteney  v. 
Warren,  6  Vea.  Jr.  73,  31  Eng.  Reprint, 
a44,  5  Revised  Rep.  226;  Smith  v.  Everly, 
4  How.  (Mi&H,)  178;  Lynn  v.  Gridtey, 
Walk.  ( MisB. )  548,  12  Am.  Dec.  5BI ; 
Mamhall  v.  Minter,  43  Miss.  660. 
■  Messrs.  Cocliraii  &  Plammer  and  Van 
Dyke  A  Thomas,  for  rexpondent: 

The  lien  viaa  discharged  by  the  runninK 
of  the  Statute  of  Limitations. 

Morgan  v.  Mor^jan,  10  Wash.  99.  38 
Pac.  1054;  Wood  v.  Carpenter.  101  U.  S. 
Via,  26  L.  ed,  807;  Shellenbcrjier  v.  Ran- 
som. 31  Neb.  61,  10  L.R.A.  810,  28  Am. 
St.  Rep.  500,  47  N.  W.  700.  41  Seb.  631. 
25  L.R.A.  564,  59  N.  W.  635 ;  StaU  ex  rel. 
Yonng  V.  Superior  Ct.  43  Wash.  34,  85 
Pac  980;  Seattle  Brewing  &  Maltine  Co. 
V.  Donofrio,  59  Wash.  09,  100  Pac. 
.'IS-i;  Hemen  v.  Riuehart,  45  Wash.  1, 
S7  Pac.  B53;  Murray  v.  Brigga,  29  Wash. 
-i4.).  69  Pac.  765;  Humphries  v.  Sorenson, 
33   Wash.   563,     74     Pac.    690;     Tiptm   t. 


Webster,  J.,  delivered  the  opinion  of  the 

This  is  an  appeal  from  sn  order  denying 
a  ntotion  to  eonfirm  an  execution  sale  of 
real  property.  The  pertinent  facta  are 
these:  On  the  ;iOth  day  of  July,  1B08, 
appellant  Louis  Hcnsen  olitaiiied  a  judg- 
ment againat  respondent  W.  H.  Peter  in 
the  Buperior  court  of  King  i^unty,  in  the 
sum  of  $560,  On  the  20th  day  of  Novem- 
ber, 1BI3,  appellant  caused  an  execiilion  to 
bo  issued  upon  the  judgment,  directed  to 
the  sherirr  of  Clallam  cmtnty.  On  the  2)Bt 
day  of  November,  1913,  the  execution  was 
levied  upon  certain  real  property  in  Clallam 
county,  belonging  to  respondent.  There- 
after the  property  was  duly  advertised  to 
be  sold  on  January  10,  1014.  On  the  flth 
day  of  January,  1914,  a  temporary  Injunc- 
tion was  sued  out  of  the  si[perior  court  of 
Clallam  county  by  respondent,  restraining 
the  aheriff  and  appellant  from  proceeding 
to  sell  the  property  under  the  execution. 
Upon  trial,  the  injunction  was  dissolTed 
and  the  action  dUmiHSEsl,  whereupon  re- 
spondent appealed  to  this  court  and  super- 
seded the  judgment.  The  appeal  was 
thereafter  heard,  and  the  judgment  of  the 
lower  court  affirmed.  Peter  v.  Henaen.  86 
Wash,  413,  150  Pac.  611.  On  the  4th  day 
of  January,  1916,  the  remittitur  in  the 
cause  was  filed  in  the  office  of  the  clerk 
of  the  superior  court  of  Clallam  countT. 
On  the  nth  day  of  March,  IBIS,  the  prop- 
erty formerly  levied  upon  was  sold  by  the 
sherilT,  and  return  of  sale  was  duly  made 
to  the  superior  court  of  King  county.  Ap- 
pellant thereafter  moved  for  a  confirmation 
of  the  sale,  to  which  respondent  objected 
upon  the  ground  that,  at  the  time  the 
property  was  sold,  more  than  six  years  had 
elapsed  since  the  rendition  of  the  judgment 
upon  which  the  execution  was  based,  and 
that,  by  virtue  of  the  provisions  of  Rem. 
Code,  g  459,  the  lien  of  the  judgment  had 
expired,  and  the  sale  was  consequently 
void.  This  objection  was  sustained,  and 
appellant's  motion  tor  confirmation  de- 
nied, from  which  order  this  appeal  in  pros- 

RcHpondent  urges  that  notwithstanding 
the  injunction,  upon  the  expiration  of  the 
statutory  period  of  six  years,  the  judg- 
ment ceased  to  be  a  lien  upon  his  property, 
and  that  the  sale  under  the  execution  was 
a  nullity,  .AppiOlnnt  contends  that,  inaa- 
much  as  the  sale  would  have  been  mads 
well  within  the  six.year  period  but  for  tfae 
injunction  which  was  subsequently  dis- 
solved, respondent  cannot  be  heard  to  say 
that   the   lien   has  been   discharged  by  tiM 
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runaiDg  of  the  statute.  The  effect  of  an 
injunction,  which  is  Bubeequently  dieeolved, 
on  the  lien  upon  real  estate  of  a  judgment 
wkich  expires  by  limitation  during  the 
time  the  injunction  is  kept  in  force,  is  an 
impprtant  question,  of  ftrst  impression  in 
this  jurisdiction,  and  one  upon  which  the 
courts  arc  not  in  entire  accord.  Therefore, 
we  have  carefnlty  examined  the  authoritiea 
in  an  elTort  to  ascertain  and  adopt  fhe  cor- 
rect rule. 

Freeman,  in  his  work  on  Judgmeots,  4th 
ed.  vol.  2,  9  3fl4,  after  diatusBing  the  quea- 
tion  at  »i»oe  leagth,  concludes  that  the 
l>etter  view  is  that  the  issuing  of  an  in- 
junction which  is  Hubsequentl;  dissolved 
does  not  destroy  the  judgment  lien;  that 
if  the  judgment  debtor  procures  an  injunc- 
tion, and  thereby  prevents  the  enforcement 
of  tlie  judgment  within  the  time  limited 
by  law,  and  the  injunction  ia  thereafter 
dissolved,  he  is,  upon  e<{uitable  grounds, 
nut  permitted  to  take  advantage  of  his  own 
wrong  by  urging  that  the  lien  has  been  lost 
by  the  delav  caused  bv  his  writ. 

In  1  Black  on  Judgments,  2d  ed,  %  39B, 
the  same  view  is  expressed  in  the  following 
language:  "Where  the  execution  of  a 
judgment  is  restrained  by  injunctitm  until 
the  lien  is  lost  by  limitation,  the  party 
proceeding  by  injunction,  upon  its  disso- 
lutioD,  cannot  take  advantage  of  such  loss 
of  the  lien." 

In  1  Joyce  on  Injunctions,  S  670,  the  fol- 
lowing rule  is  announced:  "Equity  will 
regard  a  judgment  debtor,  applying  for  an 
injunction  to  restrain  the  execution  of  the 
judgment,  as  consenting  that  if  the  injunc- 
tion be  improvidently  granted,  lie  will  put 
his  adversary  in  the  same  condition  he  was 
at  the  time  it  was  granted,  and  therefore, 
if,  while  an  execution  has  been  unjiiatly 
restrained,  the  judgment  has  been  barred 
at  law  by  the  Statute  of  Limitations, 
equity  will  furnish  a  remedy  by  enjoining 
the  judgment  defendant  from  pleading 
Kuch   statute." 

High,  in  his  Treatise  on  Injunctions,  1th 
ed.  vol.  2.  3  15'Stt,  announces  this  rule; 
"The  eflet-t  of  a  decree  dissolving  an  in- 
junction against  the  enforcement  of  an 
execution  al  law  is  to  restore  the  execution 
creditor  to  the  aanie  pnaition  which  he  oc- 
cupied before  the  granting  of  the  writ,  and 
he  may  proceed  to  enforce  his  execution  as 
if  ao  injunction  had  been  granted." 

In  the  course  of  the  opinion  in  Pulteney 
V.  Warren,  6  Ves.  Jr.  73,  31  Eng.  Reprint, 
j)-14,  I«rd  }i]ldou  said:  "I  consider  these 
persons  as  plaintiffs,  asking  an  injunction, 
and  impliedly  saying  they  ask  it  upon  the 
terms  of  putting  (liiB  plaintiff  [the  defend- 
ant in  the  injunction  proceedinga]  in  ex- 
actly the  same  situation  as  if  it  ha<l  lieen 
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determined  they  were  pot  mtitled;  for 
otherwise  there  ia  no  color  of  justice  call- 
ing upon  the  court  to  discuss  the  question 
whether  they  are  entitled  to  equitable  re- 
lief 

In  Work  v.  Harper,  31  Miss.  107,  60  Am. 
Dec.  549,  a  case  where  a  judgment  creditor 
was  prevented  from  enforcing  hia  execu- 
tion until  after  tho  expiration  of  the  time 
prescribed  by  statute,  in  consequence  of  an 
injunction  granted  on  application  of  a  mort- 
gagee of  the  property,  the  lien  of  who>e 
mortgage  was,  at  the  time  of  the  issuance 
of  the  injunction,  secondary  to  that  of  the 
judgment,  and  the  injunction  was  sulifc- 
quently  dissolved  upon  the  failure  of  the 
mortgagee  to  establish  his  right  to  the 
writ,  it  was  held  that  he  could  not  t«ke 
advantage  of  the  fact  that  the  lien  of  the 
judgment  was  lost.  Mr.  Justice  Handy, 
speaking  for  the  court,  said:  "Upon  the 
first  point,  it  appears  that  the  judgment  of 
the  appellee  was  rendered  OD  the  21st  of 
October,  184ii,  and  on  the  ISth  of  January, 
1847,  the  appellant'^  bill  was  filed,  by  which 
the  appellee  was  eujoincd  from  proceedin;: 
to  execution  upon  his  judgment,  until  such 
time  as  the  lien  of  the  judgment  was  barre<t 
by  the  StAtute  of  Umitations.  The  appel- 
lant now  seeks  to  avail  himself  of  the  ex- 
plratlon  of  the  lien,  in  order  to  protect  hi* 
title  under  the  mortgage.  And  the  ques- 
tion is,  wbetber  he  is  entitled  to  do  so, 
under  the  sanction  of  a  court  of  equity.  It 
is  not  and  cannot  properly  be  denied  that 
the  judgment  was  a  valid  lien  upon  the 
property  at  the  time  the  execution  was 
levied,  and  that  it  was  superior  to  the  claim 
of  the  appellant  under  the  mortgage.  That 
this  just  legal  right  has  been  prevented  from 
being  enforced  until  it  is  impaired  or  lost, 
and  that,  by  the  litigation  which  has  been 
commenced  and  carried  on  by  the  appellant. 
And  when  he  has  failed  to  establish  the 
claim  to  protection  npon  which  the  litiga- 
tion was  commenced,  and  it  appears  that 
he  has  improperly  prevented  the  jud^nnent 
creditor  from  enforcing  his  execution,  b* 
cannot  be  permitted  to  take  advantage  of 
the  accidental  circumstances  occasioned  by 
himself,  that  the  lien  of  the  judgment  is 
lost.  The  loss  of  the  Hen  has  been  oc- 
casioned by  himself,  against  the  will  of  the 
appellee,  and  without  any  fault  on  hie  part; 
and  upon  no  principle  of  equity  could  he 
be  held  to  loae  his  right,  to  the  benefit  of 
the  appellant." 

In  Su^  V.  Thrasher,  30  Miss.  136,  the 
same  court,  in  disciissing  the  queetico,  uses 
this  language.  The  general  rule,  as  argued 
by  counsel,  that  the  Statute  of  Limitations, 
in  all  cases  where  it  Is  applicable,  is  re- 
garded as  a  meritorious  defense,  may.  to 
the  fullest  extent,  be  admitted      Tlie  same 
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may  be  said  in  respect  to  the  argument 
lhs.t  it  13  a  defense  wliich  may  avail  a  par- 
ij  as  well  in  equity  ae  At  law;  aad  it  may 
further  be  admitted  that  a  court  of  equity 
wiLl  not  lend  its  aid  to  deprive  ».  party 
uf  the  advantage  of  this  defentte,  if  fairly 
nbtained.  It  may  also  be  conceded  that  if 
ihe  advantage  of  tbia  defense  haR  ariaen 
front  the  lai^hes  of  the  creditor,  and  not 
irom  the  conduct  of  the  debtors,  that  it  is 
tbeir  privilege  to  make  it,  anil  it  is  Dot 
H-ithin  the  province  of  the  court  to  ques- 
tion its  propriety,  on  the  score  of  morality. 
But  while  these  principled  must  be  admitted 
is  gpneral  rules,  tht're  arc  others  of  equal, 
if  uot  of  greater,  potency,  which  must  not 
Jie  overlooked  under  the  peculiar  circum- 
slanceg  of  this  case.  It  is  a  familiar  prin- 
ciple of  equity  that  a  man  shall  not  be  al- 
lowed to  avail  him>,elf  of  an  unconscientious 
advantage  acquired  over  his  adversary'.  The 
inquiry  in  this  case  naturally  fortes  itdelf 
upon  the  mind.  Why  was  it  that  the  plain. 
tilT  at  law  delayed,  this  long  period,  to 
I'nforce  his  judgment!  The  response  is 
ihut  the  debtors,  by  the  means  whicli  they 
I'mploj-ed,  forced  him  to  delay.  It  was  not 
iin  act  of  choice  on  his  part,  but  one  of  legal 
lompiilriion.  He  but  obeyed  the  process  of 
the  court,  issued  and  kept  in  operation  by 
the  debtors,  in  the  fruilleKx  litigation  tvhich 
ihey  carrieil  on  for  this  long  ]>eriod  of  time. 
That  which  is  forced  upon  a  party  cannot 
i*  paid  to  he  his  voluntary  act.  He  ceased 
to  proHccutc  hig  remedy  on  his  juitgment, 
liecause  such  was  the  command  of  the  proc- 
fSB,  which  issued  in  pumuanee  of  the  prayer 
.if  the  debtors.  ...  But  it  is  not  neces- 
~ary  to  dA'cll  on  this  point.  It  is  suflicient 
to  know  that  the  plalntilT  only  obeyed  the 
ijfocesB  in  refraining  from  enforcing  his 
judgment;  anil  it  certainly  comee  with  a 
Ud  grace  from  parties  who  availed  them- 
-ctvof  of  all  the  means  known  to  the  law, 
lo  continue  tliis  process  in  full  operation, 
now  to  cum|ilBin  of  the  plaintiff's  obedi- 
ence to  that  which  he  dared  not,  under  wliat 
ouglit  to  have  been  heavy  penalties,  to  dis- 
obey. The  question  then  simply  resolves 
itself  into  this.  If  the  plaintiff  voluntarily 
umitled  to  prosecuta  his  retnedy  until  the 
bar  of  the  statute  attached,  it  Is  his  mis- 
fortune, and  the  debtor  is  at.  libert}'  to  set 
up  the  defense,  as  in  any  other  case.  If, 
an  the  contrary,  the  plalntifT's  failure  in 
this  respect  must  be  attributed  to  the 
obedience  which  he  was  bound  to  pay  to 
thi>  injunction,  the  fi'.ilure  must  be  regarded 
as  the  Intimate  r<^ult  of  the  act  of  the 
riebtore,  and  they  cannot,  in  conscience,  in- 
terpose the  statute  as  a  defense.  Not  a 
Joubt  can  exist  that  it  was  alone  the  in- 
junction which  caused  the  delay  in  issuing 
execution  on  the  judgment:  and,  such  being 
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the  fact,  the  case   falls  ctnnpletely   within 
the  rule  of  equity  already  stated." 

Later  in  the  opinion,  in  answer  to  the 
argument  that  courts  should  not,  by  con- 
struction, ingraft  upon  statutes  exceptions 
that  have  not  been  clearly  exprcttsed  by 
the  legislature,  it  is  said:  "This  rule  is 
admitted  to  the  fullest  extent.  The  ques- 
tion is  not  one  of  I'ither  legislative  or  judi- 
cial exception,  arisiBg  by  construction  of 
the  statute,  but  wliether,  under  the  fac^ 
of  the  case,  it  is  a  defense  of  which 
tlie  defendants  can  conscientiously  avail 
theiuselves.  It  is  admitted  to  be  a  de- 
fense at  law,  but  such  a  defence  as  a  oourt 
of  equity,  acting  upon  the  consciences  of 
the  parties,  will  not  permit  them  to  make. 
Xot  that  the  defense  of  the  Statute  of  Lim- 
itations is,  of  itself,  unconscientious  or  im- 
moral, but  that  it  is  rendered  so  by  the  facts 
and  peculiar  circumstAnces  of  the  case.  The 
right  asserted  was  as  clear  aa  it  was  when 
the  plaintilTs  first  encountered  the  injunc- 
tion, and  the  object  is  to  leave  the  parties, 
with  respect  to  their  rights,  where  they 
stood  when  the  debtors  commenced  their 
litigation  in  the  superior  court  of  chancery. 
Xo  principle  upon  which  the  Statute  of 
Limitations  rests  is  violated  by  this  course. 
Admit  that  it  is  what  counsel  say  it  is,  a 
statute  of  repose,  every  principle  of  justice 
and  sound  policy  forbids  that  parties  should 
by  improper  means,  or  by  abusing  the  proc- 
ess of  the  law  intended  for  salutary  pur- 
poses, bring  themselves  with  its  operation. 
and  enjoy  the  advantage  thus  unri^teously 
acquired.  To  sustain  such  a  principle  would 
be  but  holding  out  inducement  to  litigants  to 
commence  and  protract,  by  artiHce  or  other 
unauthorized  means,  vexatioiw  litigation, 
W'ith  a  view  of  finding  immunity  ultimate- 
ly under  the  statute.  M'hen  parties  have 
fairly  acquired  this  defense  by  regular 
course  of  things,  they  are  entitled  to  the 
benefit  of  it,  if  they  choose  to  make  it, 
but  they  ought  never  to  be  encouraged  to 
start  prematurely  in  search  of  it,  by  pro- 
tracting cither  unfounded  or  useless  litiga- 

In  Overton  v.  Perkins,  Mart.  4  Y.  3(17, 
the  supreme  court  of  that  state  held  that 
the  lieu  of  a  judgment,  upon  which  execu- 
tion has  issued  and  been  fixed  by  levy  on 
the  lands  of  the  debtor,  will  not  be  defeat- 
ed by  the  debtor's  obtaining  an  injunction 
which  is  afterwards  dissolved;  that  the  in- 
junction suspends  but  does  not  destroy  the 
lien.  In  tJie  course  of  the  opinion  the  court 
said:  "When  property  is  once  levied  upon, 
either  real  or  personal,  the  creditor  has  a 
right  to  have  his  judgment  satisfied  by  the 
sale  of  the  same,  unless  he  be  guilty  of  some 
default,  by  which  he  loses  his  lien.  Clerk  v. 
Witliers,  1  Salk.  32ii,  1>1  Eng.  Reprint,  280; 
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CtX^BT  V.  Chittf ,  1  Burr.  34,  07  Eng.  Re- 
print, lee,  1  W.  PI.  66,  Se  Eng.  Kepnnt,  36; 
Liisk  V.  BaniBay,  3  MuDf.  441.  This  is  a  ! 
general  rule,  and  to  wUich  no  exception  ie 
found  in  the  preasnt  enae,  as  we  will  en- 
ileuvor  to  show.  Vrhat  is  an  injunction? 
A  writ  issued  upon  the  ex  parte  statement 
of  the  defendant  at  law,  made  to  a  eourt 
of  c(|Uit,v,  which  admits  the  validity  of  the 
l«gal  rights  of  the  plaintiff  at  law,  but 
reHeu  upon  a  statement  of  (acta  which 
could  not  be  there  heard;  and  upon  this 
tlie  injunction  is,  in  the  first  inBtance 
granted.  If  the  facts  are  proved  true,  the 
injunction  is  madd  perpetual  on  a  final 
bearing.  But  suppose  the;  turn  out  false 
and  fraudulent,  merely  intended  to  hinder 
and  delaj  the  creditor  in  the  collection  of 
his  just  debt!  The  creditor  resists  the 
pretended  equity  at  great  trouble  and  ex- 
pense; and  after  years  of  litigation  (fif- 
teen years,  in  this  instance)  he  procures 
the  bill  to  be  dismissed.  Is  he  then  to  be 
told,  his  lien  upon  the  property  levied  upon 
liefore  the  injunction  restrained  its  sale  is 
gone;  the  debtor  has  sold  it  in  the  mean- 
time, and  is  now  insolvent.  Has  the  credit- 
or Iteen  in  any  default?  Xone,  He  has 
used  all  posaibtc  vigilance  to  collect  his 
debt  for  the  last  fifteen  years;  is  now  con- 
tending with  the  second  injunction ; 
throughout  has  been  vigilant,  and  only  hin- 
dered and  delayed  in  the  collection  of  his 
debt  by  the  acts  of  the  debtor.  Will  not, 
then,  the  acts  of  the  debtor  do  an  injury 
to  the  creditor,  in  the  enforcing  of  hie  judg- 
ment, if  it  is  declared  that  the  injunction 
destroyed  the  lieny  If  this  would  be  the 
consequence  of  such  a  decision,  it  will  be 
ille^l  to  make  it." 

In  Wakefield  v.  Brown,  SB  Minn.  361,  8 
Am.  St.  Rep.  671,  37  K.  IV.  788,  it  was  held 
that  the  time  during  which  a  judgment 
creditor  was,  upon  motion  of  the  judgment 
debtor,  enjoined  by  the  court  from  enforc- 
ing his  judgmertt.  is  to  be  excluded  from 
the  computation  of  the  time  within  which 
the  creditor  is  allowed  to  enforce  bis  judg- 
ment. In  that  case  the  eourt  said:  "We 
are  clearly  of  opinion  that  it  must  be  held 
that  the  lien  of  the  judgment  was  in 
life  at  the  time  of  the  issuing  of  the  third 
execution,  in  October,  1863,  upon  the  ground 
that  the  time  from  July  B,  1B57,  to  October 
21,  18oS,  during  which  exeeution  was 
stayed  by  the  court  at  tbc  instance  of  the 
judgment  debtor,  must  be  excluded  from 
the  computation  of  the  fii'e  yearn  allowed 
by  the  statute.  If  so,  then,  of  course,  the 
second  execution  was  issued  and  returned 
in  time  to  preserve  the  lien  of  the  judg- 
ment. At  common  law,  the  right  to  sue 
out  an  execution  in  a  personal  action  was 
limited  to  a  ^ear  and  a  day  from  the  entry 
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of  judgment.  If  the  party  had  slipped  hit 
time,  be  was  put  to  hie  action  upon  the 
judgment.  This  limitation  of  the  eommim 
law  was  as  inflexible  and  as  positive  SE 
that  of  our  statute :  yet  it  was  well  eetali' 
lighed  at  common  law  that  when  the  plaintiff 
had  judgment  with  stay  of  execution,  or  ei- 
ecution  was  stayed  by  injunction  the  pUin- 

year  after  the  stay  terminated  or  the  in- 
junction was  dissolved.  On  the  same  prin- 
ciple, if  the  defendant  brought  a  writ  of 
error,  and  thereby  hindered  the  plaintiff 
from  taking  his  execution  within  a  year. 
and  the  plaintiff  in  error  was  nonsuited  or 
the  judgment  atGrmed,  the  defendant  in  er- 
ror might  proceed  to  execution  after  the 
year,  without  scire  facias,  tiecause  the  ^rrit 
of  error  was  a  supersedeas  to  the  execution, 
and  the  plaintiff  must  acquiesce  until  he 
hears  the  judgment  above.  The  reason  for 
this  is  that,  the  stay  of  execution  being 
with  the  consent  and  for  the  benefit  of  the 
judgment  debtor,  and  the  injunction  or  writ 
of  error  being  his  own  act,  he  should  not 
take  advantage  of  them,  nor  could  he  be 
surprised  or  prejudiced  by  the  delay,  be- 
cause that  delay  was  in  fact  referable  to 
himself.  It  would  be  unreasonable  and  in 
consistent  for  the  law  to  present  to  a  party, 
in  one  hand,  a  command  to  do  an  act  «itL- 
in  a  certain  time  under  the  penalty  of 
losing  his  rights,  and,  with  the  other  hand. 
restrain  him  from  doing  the  act.  For  thi< 
reason,  the  time  during  which  the  plaintiff 
was  thus  prevented  by  the  law  from  issu- 
ing execution  was,  it  common  law,  eicludol 
from  the  year  allowed  for  that  purpose." 
See  also  Knox  y.  Randall,  24  Minn.  470- 
In  IBll  the  supreme  court  of  Michigan, 
considering  the  prtfciae  question  presented 
by  the  case  now  before  us,  declared  thai 
it  was  one  of  first  instance  in  that  eUtr. 
and,  after  examining  numerous  authoritits. 
concluded  that  on  loth  reason  and  authnri- 
ty  the  injunction  operates  as  an  interrup- 
tion of  the  running  of  the  Statute  of  Limi- 
tations, and  wilt  so  operate  as  long  »i  it 
is  maintained  in  force,  Steele  v.  Bli!'^ 
166  Mich,  603,  37  L.R.A.(N.S.)  8511,  13i 
N.  W.  346,  Ann.  Cas.  lei2D,  1020.  As 
bearing  upon  the  question,  see  also  United 
States  V.  Wilev,  11  Wall.  508,  513,  20  I- 
ed.  211,  213;  Braun  v.  Sauerwein,  10  Wnll. 
218,  223.  19  L.  ed.  895,  807;  Amy  v.  Wafer- 
to«'n,  130  U.  S.  320,  32  I*  ed.  953,  9  Sop. 
Ct.  Rap,  537;  Anderson  v.  Tydings,  8  Md. 
427,  63  Am.  Dec.  708;  Wilkinson  v.  Flow- 
ers, 37  Miss.  570,  75  Am.  Dec.  78;  1  Higii. 
Inj.  S  87 ;  19  Am.  «  Eng.  Enc.  I«w,  Sd  ed 
215;  10  R.  C.  L.  1269. 

We  cannot,  without  unduly  extend  in  j[ 
this  opinion,  undertake  to  discuss  in  de- 
tail the  cases  holding  to  the  contrary  do^ 
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trine.  Suffice  it  to  aay  that  every  argu- 
mott  advanced  in  thoae  cases  ia  considered 
ia  tbe  autliorities  already  cited.  We  are 
convinced  that  tlie  rule  announced  in  the 
decisions  and  teita  to  which  we  have  re- 
ferred is  sustained  by  the  overwhelming 
weitfht  of  authority,  both  numerically  and 
upun  principle,  and  is  founded  in  natural 
and  moral  justice. 

This  view  is  not  open  to  the  criticiBm  of 
!>eing  judicial  legiBlation  in  that  it  amaunts 
to  reading  e^iceptions  into  a  statute  that 
the  legislature  has  not  seen  fit  to  make. 
Xor  does  it  rest  up<Mi  the  thought  that  tbe 
Statute  of  limitations  is  inherently  an  un. 
ronscionable  defense.  Nor  does  it  carry  the 
implication  that  a  litigant  ie  to  be  penal- 
ized beyond  tbe  hardens  ordinarily  imposed 
by  law  for  failing  to  maintain  bis  position 
in  a  lawsuit.  It  merely  declares  that  one 
shall  not,  by  waginj;  unfounded  litigation, 
lie  rewarded  at  the  expense  of  his  unwill' 
iog  opponent.  It  is  based  upon  the  equi- 
table principle  that  a  party  will  not  be  per- 
mitted to  avail  himself  of  an  unconscien- 
tiouH  advantage,  obtained  by  his  own 
H'ruugful  act  and  without  fault  on  tbe  part 
of  hie  adversary.  It  is  sustained  t^  the 
wholesome  consideration  that  a  party 
should  not  be  permitted  to  profit  by  the 
abuse  or  misuse  of  I^at  process,  or  by  im- 
poaiug  upon  judicial  tribunals  litigation 
without  merit.  It  is  also  fortified  by  that 
sound  public  policy  which  sets  its  face 
against  putting  a  premium  upon  unright- 
eous and  vexatious  litigation,  commenced 
and  prosecuted  by  a  party  tor  the  ulterior 
purpose  of  obtaining,  by  indirection,  an  ad- 
vantage which  in  equity  and  good  con- 
science he  is  not  entitled  to  enjoy.  In  a 
number  of  states  it  is  provided  by  statute 
in  varying  forms  of  words  that  the  time 
during  which  the  e.\ecution  of  a  judgment 
or  decree  is  enjoined  or  stayed  shall  not  be 
ciHuputed  as  any  part  ol  the  period  of  limi- 
tation; bnt  tbe  cases  to  which  we  have 
referred  are  not  based  upon  such  statutes. 


It  will  r 
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go  into  the  question  of  whether,  1^  suapend- 
ioR  the  right  to  proceed  under  the  execu- 
tion, the  lien  of  the  judgment  was 
rontinued  in  force  during  such  suspension 
and.  in  addition,  for  a  period  corresponding 
to  the  unexpired  portion  of  the  six  years 
at  the  time  the  injunction  was  served,  or 
that  the  judgment  debtor  must  proceed 
within  a  reasonable  time  after  the  dissolu. 
lion  of  the  injunction.  Appellant,  at  the 
time  he  was  enjoined  by  reapondent,  had 
more  than  eight  monthe.  fn  which  to  en- 
force his  judgment.  The  property  was  sold 
under  the  execution  sixty  seven  days  after 
tbe  filing  of  the  remittitur  in  the  superior 
court.     Under  either  view,  this  was  timely. 


Upon  the  day  following  the  service  of 
the  temporary  injunction  the  sheriff  of  Clal- 
lam county  made  his  return  of  the  execu- 
tion to  the  superior  court  of  King  county, 
attaching  thereto  a.  copy  of  the  order  of 
injuuetion.  It  is  now  urged  that  the  sale 
was  void  far  the  reason  tliat  it  was  made 
after  the  return  of  the  writ.  ThiB  conten- 
tion is  without  merit.  It  is  well  settled 
that,  la  the  absence  of  a  statute  to  the 
contrary,  an  oflicer  who  has  entered  upon 
the  service  of  an  execution  by  leTying  the 
same  upon  the  property  of  the  debtor  be- 
fore the  return  day  may,  after  tbe  return 
day  and  after  the  Hctual  return,  continui- 
to  hold  the  property  and  prosecute  euch 
further  proceedings  as  may  be  necessary 
to  convert  tbe  property,  whether  real  or 
personal,  into  moaey  for  the  purpose  of 
satisfying  the  judgment.  This  ia  especiallj" 
so  where  the  sherill  has  been  interrupted 
by  an  injunction  issued  at  tbe  instance  of 
the  judgment  debtor.  1  Freeman,  Execu- 
tions, 2d  ed.  S§  58,  104;  1  Joyce,  Inj.  g 
66B;  Knox  v.  Randall,  supra;  Corbin  v. 
Peaxce,  SI  111.  461;  Johnson  v.  Bemis,  7 
Neb.  224;  Moomey  v.  Maas,  ZZ  Iowa,  330, 
92  Am.  Dec.  395;  Savinga  Inst.  v.  Chinn, 
7  Bush,  630;  Van  Gelder  v.  Van  Gelder,  20 
Hun,  3d6;  Rose  v.  Ingram,  SS  Ind.  276; 
Spang  V.  Com.  12  Fa.  35S;  Pettingill  v. 
Moss,  3  Minn.  22Z.  Gil.  151,  74  Am.  Dec. 
747;  Wheaton  v.  Sexton,  4  Wheat.  503,  4 
L.  ed.  826;  Clerk  v.  Withers,  2  Ld-  Eaym, 
1073,  02  Eng.  Reprint,  211. 

The  (ffder  appealed  from  will  be  reTersed, 
with  direction  to  confirm  tbe  sale. 


A  petition  for  rehearing  having  been  died, 
the  following  Per  Curiam  respoube  was 
handed  down  on  August  17,  1917  (97  Wash. 
702,  leePac.  1119)  : 

Respondent  has  filed  a  petition  for  a  re- 
hearing en  banc  of  this  case,  and  suggests 
that,  in  tbe  event  his  petition  should  be 
denied,  the  court  should  fix  a  reasonable 
time,  not  lees  than  thirty  days,  within  which 
respondent  may  redeem  the  property  af- 
fected b;  this  litigation,  by  paying  to  ap- 
pellant the  amount  of  the  judgment,  with 
interest  and  costs.  Our  attention  is  direct- 
ed to  the  fact  that,  during  tbe  pendencj-  . 
of  the  case  in  this  court,  and  prior  to  the 
filing  of  tbe  opinion,  the  period  of  redemp- 
tion provided  by  %  504,  Rem.  Code,  eKpired, 
the  time  limited  by  thm  xtatute  hi^inning 
t«  run  from  the  date  of  the  execution  sale. 

n'e  have  again  considered  the  question 
presented  by  this  appeal,  and  are  satisfied 
with  the  opinion  heretofore  filed  in  the  case, 
and  r«ported  in  96  Waeh.  028,  ante,  082, 
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164  Pac.  512.  The  appeal  wba  prosecuted 
from  an  order  of  the  superior  court,  deny- 
ing appellant'H  motion  for  coiifirniation  of 
an  execution  sate  of  real  propertj.  Th^ 
right  of  the  reepoDdent  to  redeem  the  prop- 
erty from  the  sale,  in  the  event  the  judg- 


ment of  the  lower  court  should  be  revetwd. 
is  not  presented  by  the  record,  and  there- 
fore is  not  properly  before  the  court  for 
consideration.  Respondent's  remedy,  if  any, 
is  by  appli ration  to  the  superior  court. 
The  petition  is  denied. 


AimotatUHi — Effect  <rf  injunction  againit  legal  proceeding*  to  prevoit 
g  of  Statute  of  Lmiitations. 

I  United  States.  .  .  .  The  weight  of  au- 
I  thoritj  holds  that  the  ruunini;  of  iht 
I  statute  is  interrupted  by  an  injanetion. 
\  A  few  of  the   states  hold  to  the  eon- 

And  the  doctrine  that  the  running 
of  the  Statute  of  Limitations  is  sus- 
pended during  the  pendency  of  an  in- 
junction preventing  suit,  obtained  by 
the  debtor,  is  supported  also  bv  Peck  v. 
Wurphy  (1915)  —  Tex.  Civ.  Ap].-  -, 
184  S.  W.  542,  and  apparently  by  Yza- 
guirre  v.  Garcia  (1916)  —  Tex.  Civ.  App. 
— ,  172  R.  W.  139,  the  decisions,  so  far 
aa  appears,  not  being  based  on  special 
statutory  provisions. 

Also  in  Camev  v.  Carnev  (1918)  13S 
Tann.  647,  200  S.  W.  SH,"  it  was  Mi 
that  limitations  did  not  run  against  en- 
forcement of  a  decree  in  favor  of  a  wife 
for  alimony  in  certain  land  of  the  hus- 
band, during  the  pendency  of  an  injunc- 
tion which  prevented  the  wife's  taking 
possession  of  the  land  during  the  life- 
time of  the  husband's  grantor,  because 
of  a  provision  in  the  deed  for  the  lat- 
ter'a  support. 

It  was  said  in  Lagerman  v.  Casserlv 
(1909)  107  Minn.  491,  23  L.R.A.(N.S,) 
673,  131  Am-  St.  Rep,  506,  120  X.  W. 
1086,  that  the  rule  that,  whenever  a  per- 
son is  prevented  from  exercising  his  legs! 
remedy  by  some  paramount  authority. 
the  time  during  which  he  was  thus  pre- 
vented must  not  be  connted  against  him 
in  determining  whether  the  Statute  of 
Limitations  has  barred  his  right,  applies 
only  when  such  paramount  authority  is 
invoked  by  the  debtor.  This  statfflneot 
is  criticised,  however,  in  Hutchinson  v. 
Hutchinson  (1914)  92  Kan.  518,  52 
L.R.A.(N.S.)  1165,  141  Pac.  589,  as  be- 
ing too  broad,  since  the  paramount  au- 
thority might,  under  some  circumstances, 
be  the  state  itself,  acting  in  its  sovereign 
cjipacity. 

In  Cox  V.  Montford  (1880)  66  Ga. 
62,  it  was  held  that  the  running  of  a 
Statute  of  Limitations  against  a  lieri 
facias  is  suspended,  during  the  time 
enforcement  thereof  is  prevented  by  so 
in.iunction  obtained  by  the  judgmcat 
debtor. 


Earlier  cases  on  this  question  are  col- 
lected and  discussed  in  notes  appended 
to  Hunter  v.  Niagara  F.  Ins.  Co.  3  L.R.A. 
(N.S.)  1187,  and  Lagerman  v.  Caaserlv, 
23  L.R.A.(N.S.)  673. 

As  to  pendency  of  suit  by  third  per- 
son as  suspending  the  running  of  the 
Statute  of  Limitations,  see  note  to 
Hutchinson  v.  Hutchinson,  52  L.R.A. 
(N.S.)  1165. 

As  to  suspension  of  operation  of  Stat- 
ute of  Limitations  as  incident  to  grant 
or  denial  of  equitable  relief,  see  note  to 
Macke  V.  Jungels,  L.R.A.1918C.  123. 

It  will  be  observed,  from  perusal  of 
the  eases  cited  in  the  present  and  earlier 
notes,  that  the  authorities  are  not  in 
harmony  on  the  question  of  the  effect 
of  an  injunction  on  the  running  of  the 
Statute  of  Limitations.  The  holding  in 
Hensen  v.  Peteh,  ante,  682,  that  the 
running  of  the  limitation  period  against 
the  continnance  of  a  judgment  lien  is 
suspended  during  the  esJstence  of  an  in- 
junction against  selling  the  property 
under  an  esecution  levied  under  it,  seems 
in  line  with  those  authorities  cited  in 
the  earlier  notes,  which  hold  that  the 
running  of  Limitation  Statutes  is  sus- 
pended, during  the  pendency  of  an  in- 
junction preventing  enforcement  of  the 
right. 

To  a  similar  effect  as  HENaEu  v. 
Pkter,  ante,  682,  and  cited  therein,  is 
Steele  v.  Bliss  (1911)  166  Mich.  593,  37 
L.R,A.(N.S.)  859,  132  N.  W.  345,  Ann. 
Cas.  1912D,  1020,  holding  that  the  run- 
ning of  a  statute,  making  void  a  lien 
secured  by  levying  an  execution  on  real 
estate  if  the  property  is  not  sold  within 
a  specified  time,  is  tolled  by  the  granting 
of  an  injunction  restraining  the  sale  of 
the  property.  The  court  said :  "Where 
courts  have  held  that  the  running  of  the 
statute  ia  interrupted  by  injunction,  it 
has  generally  been  upon  the  ground  that 
the  statute  was  not  intended  to  bar  a 
remedy  because  it  was  not  esercised 
within  the  limited  time,  if  such  a  state 
of  affairs  existed  as  rendered  it  impos- 
sible for  the  party  to  act  within  that 
time.  .  .  .  This  doctrine  has  been  ac- 
cepted by  the  Supreme  Court  of  the 
l,.R.A.iei8F. 
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Also,  in  State  ex  rel.  Young  t.  Royse 
(1902)  3  Keb.  (Unof.)  262,  SI  N.  W. 
559,  wSnned  on  rehearing  in  (1W2)  3 
Seb.  (Unof.)  269,  87  N.  W.  473,  it  wm 
held  that,  in  determimng  whether  a 
judgment  egainat  a  city  was  dormant, 
the  time  dnring  which  its  enforcement 
was  prevented  by  an  injunction  after- 
wards dissolved,  obtained  by  a  taxpayer, 
abould  be  exclnded. 

And  where  execution  is  prevented  by 
an  injunction,  the  creditor  may  obtain 
execution  on  the  judgment  within  &  year 
nfter  the  removal  of  the  injunction, 
without  scire  facias,  although  more  than 
a  year  has  elapsed  after  the  recovery 
of  the  juda;noent.  Porter  v.  Vaughn 
( 1852)  24  Vt.  211. 

So,  in  Noland  v.  Seekr^ht  (1818)  6 
Munf.  (Va.)  185,  it  wee  held  that,  in 
an  action  of  ejectment,  a  writ  of  pos- 
session conld  be  sued  out  more  than  a 
year  nfter  judgment,  without  a  scire 
facias,  where  the  issuance  of  the  writ 
had  been  prevented  by  an  injunntion 
•ibiaiaed  by  the  defendant,  if  a  year  had 
not  elapsed  after  the  injunction  was 
dissolved. 

The  cases  of  Work  v.  Harper  (1856) 
31  Miss.  107,  66  Am.  Dee.  549,  and  Su^ 
V.  Thrasher  (1855)  30  Hiss.  135,  from 
wbieb  the  court  quotes  in  Hkvren  v. 
PfTTER,  ante,  682,  hold  that,  in  equity,  one 
who  has  obtained  an  injunction,  prevent' 
>Dg  enforcement  of  a  judgment,  cannot 
lake  advantage  of  the  delay  so  eansed 
by  setting  up  the  Statute  of  LimitS' 
lions,  which  lias  run  during  the  period 
the  injunction  was  in  forde.  And  Wake- 
field V.  Brown  (1888)  38  Hinn.  361,  8 
Am.  St.  Rep.  871,  37  N.  W.  788,  from 
which  niso  the  court  quotes  in  the  Hen- 
SEK  CaHE,  holdh  that  the  time  dnring 
tvhieh  e}:eeution  was  staved  by  the  court, 
at  the  instance  of  the  judgment  debtor, 
should  he  excluded  in  computing  the 
period  allowed  by  statute  for  enforcing 
the  jadgment. 

On  the  other  hand,  it  has  been  held, 
in  some  eases,  that  the  courts  sbonld 
not  make  an  exception  to  the  Statute  of 
Limitations  by  holding  that  it  is  sus- 
l>ended  by  an  injunction.  Cases  of  this 
kind  are  cited  in  the  earlier  notes  above 
referred  to.  And  this  view  won  taken 
also  in  Kilpatrick  v.  Byrne  (1853)  25 
Hiss.  571,  where  a  statute  provided  that 
no  judgment  theretofore  rendered  should 
"perate  as  a  lien  on  the  property  of  the 
defendant  for  more  than  two  years  after 
the  passage  of  the  act.  And  it  was  held 
that  where  execution  was  levied  on  land 
ronveyed  by  the  jud^rment  debtor  after 
the  recovery  of  the  judgment,  and  the 
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purchaser  enjoined  a  sale  of  the  land 
under  the  execution,  the  injunctiom  re- 
nuioing  in  force  during  all  of  the  two- 
year  period  and  being  afterwards  dis- 
solved, the  lien  was  not,  by  reason  of  the 
injunction,  extended  beyond  the  statu- 
tory period. 

And  the  doctrine  that  a  court  of  law 
will  not  recognize  the  period  during 
which  an  injunction  prevents  enforce- 
ment of  a  ciaim  as  an  exception  to  the 
running  of  a  Statute  of  Limitations, 
where  the  statute  contains  no  each  ex- 
ception, is  approved  in  Davis  v.  An- 
drews (18B5)  88  Tax.  524,  30  S.  W.  432, 
32  S.  W.  513,  although  the  court  stated 
also  that,  in  equity,  a  defendant  who 
procures  the  issuance  of  an  injunction 
restraining  the  bringing  of  an  action 
will  not,  after  the  injunction  is  dis- 
solved, be  pennilted  to  avail  himself,  on 
the  plea  of  Jimitationa,  of  the  period  of 
time  during  which  the  injunction  was  in 
force,  provided  the  plaintiflf  has  not 
been  guilty  of  laches. 

A  mere  ex  parte  emergency  order,  re- 
straining collection  of  the  judgment  un- 
til notice  and  hearing,  no  further  pro- 
ceedings being  takes  in  the  case  for 
eleven  years  after  issuance  of  the  order, 
was  held  in  Hemen  v.  Riuehart  (1906) 
45  WaslL  1,  87  Pac.  953,  not  to  extend 
the  duration  of  a  judgment  lien  beyond 
the  statutory  period  of  five  years. 

If  it  appears  that  the  party  seeking 
to  avoid  the  bar  of  the  Statute  of  Limi- 
tations because  of  the  pendency  of  an 
injunction  was  not,  in  fact,  thereby  re- 
strained from  maintaining  the  action,  he 
cannot  successfully  invoke  it  as  tolling 
the  statute!  is,  for  example,  where  he 
was  not  a  party  to  the  injunction  suit. 
West  Michigan  Park  Asso.  v.  Pere  Mar- 
quette R.  Co.  (1912)  172  Mich.  179,  137 
N.  W.  799. 

So,  as  against  a  purchaser  from  the 
judfrment  debtor,  it  was  held  in  Tucker 
V.  Shade  (1874)  25  Ohio  St.  355,  that 
the  fact  that  the  creditor,  in  a  suit  in- 
stituted by  the  judgment  debtor,  was 
enjoined  from  suing  out  execution,  did 
not  have  the  effect  of  prolonging  the 
judgment  lien  beyond  the  statutory  pe- 
riod; the  court  saying  that  the  pur- 
chaser was  not  a  party  to  the  suit  in 
which  the  injunction  was  allowed,  that 
that  suit  operated  only  on  the  parties 
personally,  and  had  no  reference  to  the 
property  in  controversy,  and  that,  to  the 
extent  that  the  rights  of  the  judgment 
ci-editor  to  legal  process  for  the  enforce- 
ment of  the  judgment  were  prejudiced 
by  the  injunction,  he  must  look  for  re- 
dress to  the  injunction  bond. 
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And  in  Miller  v.  EstiU  (1835)  8  Tei«. 
(TaniL]  452,  where  the  jndgment  debtor 
enjoined  collection  of  the  jndgment,  the 
court  etftted  that  the  injunction  oper- 
ated on  the  person  of  the  creditor,  not 
on  the  judgment,  the  lien  of  which  con- 
tinued; but  that,  if  no  levy  or  sate  were 
made  within  twelve  months,  a  purchaser 
from  the  debtor  took  title  superior  to 
Che  judgment  lien. 

The  Statute  of  Limitationn  is  not 
tolled  unless  the  injunction  prevents  the 
enforcement  of  the  particular  rig-ht 
ug-ainst  which  the  statute  wonld  other- 
wise run.  Thus,  where  the  plaintiff,  an 
assignee  of  a  judgment,  was  not  pre- 
vented by  the  injunction  from  main- 
taining an  action  against  the  sheriff  for 
failure  to  levy  and  return  an  execution 
on  the  judgment,  but  the  injunotiou  was 
granted  after  the  issuance  and  return 
day  of  the  execution,  and  its  effect  was 
merely  to  enjoin  the  levy  of  any  execu- 
tion which  the  sheriff  then  might  have 
in  his  hands,  or  the  issuance  and  levy 
of  any  snbaequent  execution,  it  was  held, 
in  Peck  v.  Murphy  (1916)  —  Tbi.  Civ. 
App.  — ,  184  S.  W.  542,  that  the  in- 
junction did  not  to]]  the  running  of  the 
Statute  of  Limitations. 

So,  the  pendency  of  an  injunction  suit 
brought  by  one  against  whom  a  decree 
had  been  rendered  for  payment  of  a  cer- 
tain sum,  to  enjoin  the  sale  of  his  home 
place,  in  which  the  decree  was  not  as- 
sailed nor  the  issuance  of  execution 
thereunder  in  any  degree  affected,  was 
held,  in  Series  v.  Cromer  (1891)  88  V». 
426,  13  S.  E.  859,  not  to  toll  the  statute 
limiting  the  time  for  revival  of  a  judg- 
ment or  decree,  and  providing  that  the 
time  during  which  the  right  to  sue  out 
execution  thereon  is  suspended  by  legal 
process  should  not  be  included. 

And  in  Douglas  County  v.  Grant 
County  (1917)  98  Waah.  355,  167  Pac. 
928,  it  was  held  that  the  running  of  the 
Statute  of  Limitations  as  to  a  claim  of 
one  county  against  another  was  not  sua- 
pended  by  the  pendency  of  injanction 
proceedings,  brought  by  the  claimant  to 
prevent  enforcement  of  an  unauthorized 
settlement  between  the  creditors  of  the 
two  counties,  for  the  reasons  that  the 
right  to  begin  the  action  in  question  was 
not  afFected  by  the  injunction,  and  the 
injunction  was  in  favor  of  and  not 
against  the  county  which  brought  the 
later  action. 

And  an  injunction  against  the  sale  of 
land  deeded  in  tmst  to  secure  notes  in 
favor  of  a  third  party,  obtained  by  the 
grantor  in  the  trust  deed  against  the 
trustee,  was  held  in  Davis  v.  Andrews 
L.R.A.1W8F. 


(1895)  88  TBI.  524,  30  S.  W.  432,  32  S. 
W.  513,  reversing  (1894)  —  Tex.  Civ. 
App.  — ,  27  S.  W.  1033,  not  to  preveni 
the  bringing  of  an  action  by  the  third 
party  on  the  notea,  and  therefore  no[. 
in  equity,  to  suspend  the  running  of  the 
Statute  of  Limitations  againat  auch  an 
action,  dnring  the  period  the  injunctioc 
was  in  force. 

And  in  Slate  Bank  v.  Byrd  (1854)  14 
Ark.  496,  it  was  held  that  an  injunction 
against  the  sale  of  mortgaged  premises, 
obtained  by  a  third  party  who  claimed 
to  be  the  owner  thereof,  did  not  aaspend 
the  ranning  of  the  Statute  of  Limita- 
tions against  an  action  on  the  note  se- 
oored  by  the  mortgage,  under  a  statute 
providing  that,  whenever  the  commence- 
ment of  any  suit  is  stayed  by  an  injunc- 
tion, the  time  during  which  such  injunc- 
tion is  in  force  shall  not  be  deemed  a 
part  of  the  time  limited  for  the  com- 
mencement of  such  suit,  as  it  was  the 
remedy  in  rem  only  that  waa  enjoined. 

The  decisions  in  the  following  cases, 
also,  that  Statutes  of  Limitations  were 
not  tolled  by  injunctions,  are  on  Ibr 
ground,  apparently,  that  the  injunctions 
did  not  prevent  enforcement  of  the 
claims  against  which  the  statutes  were 
invoked:  Wood  v.  Currey  (1881)  57 
Oal.  208;  Van  Wagonen  v.  Terpenninp 
(1890)  122  N.  Y.  222,  25  N.  E.  254:  Mr- 
Queen  V.  Babcook  (1863)  41  Barb.  (N. 
Y.)  337. 

The  following  cases,  among  others, 
present  statutory  provisions  expressly 
excluding  the  time  during  which  an  in- 
junction preveilta  the  bringing  of  an  af- 
tion  or  enforcement  of  a  right,  in  com- 
puting the  period  for  the  mnninz  of 
Statutes  of  Limitations:  Gottlieb  v. 
Thatcher  (1893)  151  V.  S.  271,  38  L.  ed. 
157.  14  Sup.  Ct.  Rep.  319  (Colorado 
statute  providing  for  exclusion  of  time 
during  which  enforcement  of  judgment 
was  prevented  by  injunction  in  comput- 
ing duration  of  judgment  lien);  Penss- 
cola  State  Bank  v.  Thomberry  (19151 
141  C,  C.  A.  367,  226  FwL  61l"(holdinB 
that  the  dismissal,  without  prejudice,  by 
the  plaintiff  of  a  former  action  on  the 
same  note  as  that  in  question,  at  the 
sufi^stion  of  the  trial  judge,  after  his 
intimation  that  the  action  could  not  be 
maintained,  did  not  toll  the  Statute  of 
Limitations,  under  the  Kentucky  stat- 
ute, providing  that  where  the  doing  of 
an  act  necessary  to  save  any  right  or 
benetit  is  "restrained  or  suspended  by 
injunction  or  other  lawful  restraint." 
the  lime  covered  by  such  injanetion  or 
restraint  shall  not  be  included  in  apply- 
ing Limitation  Statutes,  as  the  dismissal 
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was  Toluntary  and  involved  no  general 
inhibition) ',  Applegate  v.  Edwards 
(1873)  45  Ind.  329  (statute  making  final 
jadgmentB  for  recovery  of  inoaey  a  lien 
on  real  estate  for  ten  years,  exclusive  of 
the  time  during  which  proceedings  there- 
on may  be  restrained  by  injunction) ; 
Berrien  v.  Wright  (1857)  26  Barb.  (N. 
T.)  208  (intimating  that  an  injunction, 
though  not  aerved  on  the  defendant,  may 
he  "in  force,"  within  the  meaning  of  a 
stntnte  providing  that  the  time  during 
which  »n  injunction  "shall  be  in  force" 
.shall  not  be  deemed  any  portion  of  the 
lime  limited  for  the  bringing  of  an  ac- 
iIor)  :  Marshall-WellH  Hardware  Co.  v. 
Title  Guarantee  &  Surety  Co.  (1916) 
89  Waah.  404,  154  Pae.  901  (statute  pro- 
viding that  when  the  commencement  of 
an  action  is  stayed  hy  injunction,  the 
time  of  the  continnance  of  the  inj'unc- 
lii>n  shall  not  be  a  part  of  the  time 
limited  for  the  commencement  of  the  ac- 
tion) ;  Delle  v.  Bosa  (1916)  164  Wii. 
.■»2,  160  N.  W.  179  (statute  making  a 
judgment  a  lien  on  the  debtor's  real  es- 
tate for  ten  years,  except  in  cases  where 
its  enforcement  is  suspended  by  an  in- 
junction, OP  otherwise  by  Ian-,  and  the 
judgment  creditor  causes  the  fact  of 
such  suspension  to  be  entered  on  the 
judgment  docket). 

Under  the  Minnesota  Statute  of  1913, 
the  period  of  limitation  is  not  extended 


for  more  than  five  years  by  an  injunc- 
tion stayii^  an  action,  nor,  in  any  ease, 
for  more  than  one  year  after  disability 
ceases.  Christian  v.  Chicago,  St.  P.  M. 
ft  0.  R.  Co.  (1916)  135  Mlnr-  45,  159 
N.  W.  1082,  holding  that  an  action  to 
recover  freight  overcharges  was  barred 
by  the  statute,  where  more  than  a  year 
l^d  elapsed  after  the  diaaolution  of  the 
injunction  against  the  lower  rate,  hofore 
the  action  was  brought,  and  more  than 
six  years,  the  statutory  period  of  limita- 
tions, had  elapsed  after  payments  of  the 
higher  rate. 

The  case  of  Marshall  v.  Minter  (1S70) 
43  BCiaa.  666,  supports  the  proposition 
stated  in  the  earlier  notes  that,  even  in 
those  jurisdictions  in  which  an  injunc- 
tion is  held  not  to  suspend  the  running 
of  the  Statute  of  Limitations,  it  is  held 
that  the  plaiotifF  may  obtain  an  injunc- 
tion restraining  the  defendant  from  set- 
ting up  the  statute  as  a  defense. 

It  was  held  in  Chilton  v.  Scrubs 
(1880)  5  Lea  (Tann.)  309,  that  the  fact 
that  one  in  good  faith  believed  he  had 
been  enjoined  from  enforcing  a  claim, 
when  in  fact  he  had  not  been,  the  mis- 
take not  being  due  to  any  act  or  word 
of  the  debtor,  was  not  sufficient  to  war- 
rant a  court  of  equity  in  interfering 
with  the  latter's  legal  right  to  rely  on 
the  Statute  of  Limitations.      B.  E.  H. 
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Railroad  —  htlltng  trt^iwiiser  —  last 

clear  <'h>iiee. 

A  railroad  company  is  not  liable  under 
tL»  doctrine  of  last  clear  chance,  for  killing 
a  trespasser   Bitting  unt-'ouKciuua  b^riide   its 


track  if  the  train  had  reached  a  point,  be- 
fore the  engineer  realised  the  peril  or 
should  have  done  so  because  of  its  evident 
character,  so  near  the  person  that  it  could 
not  be  stopped  in  time  to  avoid  the  acci- 
dent. 

For  ofAer  cose*,  tee  yegtigenct,  II.  f,  in  Dig. 
1-51  N.  S. 

(May  T,  JOIB.) 

APPEAL  by  defendant  from  an  order  of 
the  Superior  Court  for  Spokane  Coun- 
ty granting  a  motion  for  new  trial  of  an 
action  brought  to  recover  damages  for  the 


\ote.  —  Deferring  for  the  moment  the 
ronsideration  of  the  possible  effect  of  the 
failure  of  the  engineer  to  sound  the  crosa- 
in<r  warning,  one  of  the  neociMary  cunditions 
precedent  to  the  doctrine  of  last  elesr 
fhance  waa  negatived  by  the  court's  hold- 
ing that  there  was  no  negligence  on  the 
cDgineer's  part  in  failing  to  realize,  before 
he  did,  that  the  object  on  the  track  naa  a 
person  in  an  unconscinus  condition,  and 
Ihat  his  conduct  after  realising  the  situa- 
tion was  not  negligent.  (In  this  connec- 
tion, see  notes  cited  in  L.R.A.  Indexes  un- 
der the  title.  "Railroads,"  subtitle.  "In- 
juries to  persons  on  or  near  track.'') 

L.R.A.1918F. 


The  function  of  the  doctrine  of  last  clesr 
chance  being  merely  to  determine  whether 
or  not  the  original  negligence  of  the  injured 
person  was  a.  proximate  cause  of  the  injury, 
and  so  properly  to  be  characterized  as  con- 
tributory negligence,  it  is  obvious  that  tlic 
doctrine  cannot  be  invoked  for  the  pur- 
pose of  raising  a.  duty  on  the  part  of  tlic 
defendant.  Upon  the  other  hand,  the  ex- 
istence of  such  a  duty,  independently  de- 
termined, is  a  necessary  condition  of  the 
application  of  the  doctrine.  Assuming  that 
the  engineer  was  not  negligent  in  niiling 
sooner  to  realize  the  danger,  and  that  there 
was  no  other  negligence  chargeable  to  hira 


aeS  WASHINGTON  SUPRKMK  COURT. 

wroDgful  killiog  of   pkiiitifF'a  son,  alleged  I      MessrB.  Cliarl«8  S.  Albert  and  Tbonius 
Uj  have  be^n  caused  by  the  negligent  opera-  I  Balmcr,   for  appellant; 
tion   of  defendant's  train.     RcverBed.  I      Plaintiff  is  nat  entitled  to  re<!OTer  for  the 

The  facts  are  stated  in  the  opinion.  |  dcutli  of  a  treapaeoer,  where  the  claim   of 


or  to  any  other  of  the  defendant's  em- 
ployees, it  is  obvious  that  there  could  have 
have  been  no  recovery,  even  if  the  injured 
person  had  been  altogether  free  from  negli- 
gence. Upon  this  assumption  the  cane  falls 
uithin  the  fourth  class  eniunerated  in  the 
note  to  Bourrett  v.  Chicago  &  N,  W.  K. 
Co.  30  L.R.A.(K.S.)  AST,  and  there  is  no 
necessity  or  occasion  for  considering  either 
the  doctrine  of  contributory  negligence  or 
its  quslillcation,  the  doctrine  of  last  clear 
chance. 

It  will  be  observed,  however,  that  the 
court  assumed  that  the  engineer  was  neg- 
ligent in  that  he  sounded  no  naming  for 
the  crossing.  In  view  of  the  fact  that  the 
ileceaEsed  was  a  trespasser  and  was  not  at 
the  croasing,  it  is  doubtful  whether  tlie 
court  meant  to  assume  that  the  omission 
of  the  crossing  signal  was  a  breach  of  dutj'. 
owing  to  him.  ivliieh  might  be  regarded  as 
a  proximate  cause  of  the  accident.  (See 
note  in  L.R.A.191SD,  962,  and  earlier  notes 
there  referred  to  as  to  the  duty  of  a  railroad 
i-OQipany  to  give  crossing  signals  for  the 
Iiencfit  of  persons,  including  treepauers, 
near  the  crossing,  but  not  about  to  use  the 
same.!  The  assumption,  however,  if  in- 
dulged, would  have  supplied  one  of  the 
indispensable  conditions  of  the  doctrine  of 
laat  clear  chance,  and  since,  on  this  hypothe 
sia,  the  negligence  chargeable  to  defend- 
ant would  have  been  the  omission  of  a  duty 
before  the  actual  discovery  of  the  danger, 
the  question  would  at  once  have  been  pre- 
sented as  to  whether  or  not  the  stupor  or 
unconBoiousness  of  the  decensed  was  to  be 
regarded  as  interrupting  his  neglifjence.  If 
it  did  not,  his  negligence,  of  course,  con- 
tinued until  the  instant  he  was  struck,  and 
in  that  case  he.  and  not  the  defendant,  had 
the  Inst  clear  chance  to  avoid  the  accident. 
An  e]  lie  where  shown,  the  question  of  the 
concurring  negligence  on  the  part  of  de- 
ceased would  not  have  1>een  important,  if 
defendant  had  been  chargeable  with  negli- 
gence in  failing  to  exercise  proper  care 
after  the  danger  was  actually  discovered, 
and  was,  or  ought  to  have  been,  realised. 

It  is  frequently  stated,  in  broad  terms, 
that  the  doctrine  of  last  clear  chance  only 
applies  where  the  danger  is  actually  dis- 
covered, and  the  doctrine  is  sometimes  re- 
ferred to  as  the  doctrine  of  "discovered  dan- 
ger." When  proper  distinctions  are  ob- 
scn'ed,  however,  it  will  be  found  that  tht> 
hreacli  of  a  duty  owing  to  the  injured  per- 
son before  the  discovery  of  the  danger,  if 
it  may  properl.v  be  regarded  as  a  proxi- 
mate cause  of  the  injury,  is  as  effectual  to 
sustain  the  doctrine  uf  last  clear  chance  a< 
IB  a  breach  of  duty  after  the  discovery  of 
the  danger,  if  the  original  negligence  of 
the  injured  person  (i.  e.,  his  ability,  by  the 
exercise  of  due  care,  to  escape  the  danger) 


had  in  the  eyes  of  the  law,  been  interrupted 
and  had  ceased  before  the  termination  of 
the  defendant's  negligence  (i.  e.,  while  it 
was  still  possible  for  defendant,  l>^'  the  per- 
formance of  the  duty  incumbent  upon  it,  to 
discover  the  danger  and  avert  the  acci- 
dent)," and  that  a  breach  of  duty  after 
tlie  actual  discovery  of  the  danger,  as  dis- 
tin^ished  from  a  breach  of  duty  before  its 
discovery,  is  indispensable  to  the  doctrine 
of  last  clear  chance,  only  when  the  iujured 
'  person's  negligence  was  continuing  and  con- 
,  current  (i.  e.,  when  his  ability,  by  the  exer- 
:  cise  of  proper  care,  to  have  eiicaped  the 
'  danger,  continued  at  least  as  long  as  the 
I  defendant's  ability,  by  the  exercise  of  proper 
c*re,  to  avert  the  danger).  See  Herrick  v. 
1  Washington  Water  Power  Co.  49  L.R.A. 
I  (N.S.)  340.  It  is  true  that  in  some  caaea. 
even  where  the  injured  person's  negligence 
;  is  not  regarded  as  continuing  until  the  in- 
stant of  the  catastrophe,  the  doctrine  of 
last  clear  chance  cannot  be  invoked  unle^^^ 
!  his  danger  was  actually  discovered,  for  the 
reason  tliat,  otherwise,  there  was  no  duty 
incumbent  upon  the  defendant,  upon  the 
omission  of, which  neglig^ice  could  be  predi- 
cated. To  illustrate  in  scsne  states  there  i-i 
no  duty  on  the  part  of  a  railroad  company 
to  keep  a  lookout  for  trespassers  upon  the 
track  (see  note  in  41  L.R.A.(X.S'.)  264), 
and,  if  the  danger  of  such  a  tre^asser  is 
i  not  discovered,  there  is  no  negligence  or 
fault  chargeable  to  the  defendant,  and,  of 
course,  no  opportunity  to  invoke  the  doc- 
trine of  last  clear  chance,  even  though  tht* 
trespasser,  by  his  antecedent  negligence,  had 
put  himself  in  a  position  of  danger  from 
which  he  could  not  escape;  if,  however,  as 
is  true  in  some  states,  there  is  a  duty  in- 
cumbent upon  the  railroad  company  to  keep 
a  lookout,  even  for  trespassers,  the  per- 
I  tormance  of  which  would  have  disclosed  thn 
I  danger  in  time  to  have  averted  the  acci- 
dent, the  failure  to  perform  such  duty  will 
I  support  the  doctrine  of  last  clear  chance, 
I  if  the  trespaaser  wan  in  a  place  of  danger 
from  which  he  could  not  escape  by  the  exer- 
cise of  the  care  incumbent  upon  him.  so  that 
■  his  negligence  was  not  concurrent  with  that 
of  the  company  in  failing  to  discover  the 
danger.  The  difference  here  is  not  between 
a  duty  before,  and  a  duty  after,  the  dis- 
covery of  the  danger,  but  between  a  case 
where  there  was  a  duty  before  the  discor- 
nTy  of  the  danger  and  a  ease  where  there 

ilany  phases  of  tlie  doctrine  of  last  clear 
cliance  are  discussed  in  the  note  to  Bour- 
rett  V.  Chicago  i  X.  W.  R.  Co.  36  URjV. 
(X.S.)  057,  and  other  notes  there  referreil 
to.  Later  cases  and  editorial  comments  on 
the  doctrine  may  be  found  by  consulting  file 
L.R.A.    Indexes,    under    the    title,    '".Vegli- 
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negligenee  rests  upon  the  i^ound  that  Die 
engine  bell  waa  not  rung  or  whiatle  blown 
Tor  a  crossing  4o0  ie«t  nskrer  the  engine, 
or  upon  the  ground  that,  had  the  engineer 
looked  for  the  trespasser,  he  could  have  seen 

Sicker  v.  Oregnn-Wasbington  R.  &  Nav. 
Co.  »7  Wwh.  183,  1S6  Pae.  71;  MoCarthy 
V.  Xew  York,  N.  H.  4  H.  R.  Co,  153  C.  C.  A. 

406,  240  Fed.  802;  Newport  News  k  M. 
Valley  Co.  v.  Howe,  3  C.  C.  A.  121,  fl  U.  S. 
App.  172,  d2  Fed.  302;  lialtimore  &  O.  R. 
Co.  V.  Hellenthal,  31  C.  C.  A.  414,  80  U.  S. 
App.  150,  8S  Fed.  UO;  Kanias  City,  Ft. 
S.  &  M.  R.  Co.  V.  Cook,  28  L.R.A.  181, 
13  C.  G.  A.  364,  31  U.  S.  App.  277.  68  Fed. 
115;  New  York,  N.  H.  &  H.  R.  Co.  v.  Kelly, 
3.1  C.  C.  A-  571,  93  Fed.  745;  Denver  City 
Tramway  Co.  v.  Cobb,  »0  C.  C.  A.  469.  164 
Fed.  41;  Little  Bock  R.  ft  Eleetrii-  Co.  v. 
Billings,  31  L.R.A.(N.S.)   1031,  »8  C.  C.  A. 

407,  173  Fed.  903,  19  Ann.  Cas.  1IT3,  110 
C.  C.  A.  80,  187  Fed.  060;  Chunn  v.  City 
t  Snburben  R.  Co.  2(17  U.  H.  302-300.  52 
L.  ed.  210,  222,  28  Sup.  Ct.  Rep.  03;  St. 
J»uiB  ft  S.  F.  R.  Co.  V.  Siimmerg,  1)7  C.  C. 
A.  32S,  173  Fed.  358;  Iowa  C.  R.  Co.  v. 
Walker,  121  C.  C.  A.  570,  203  Fed.  085; 
Dtinwarth  v.  Grand  Trunk  Western  H.  Co. 
'12  C.  C  A.  225,  127  Fed.  307  ;  MstBon  v. 
Fort  Townspnd  ft  S.  R.  Co.  0  Wseh.  453, 
3?  Pac.  705;  Revnolds  v.  Northern  P.  R. 
Co.  22  WtLtb.  16*5,  «0  Pac.  120;  West  v. 
Shaw.   61   Wash.   229,   112   Pac.   24,1. 

Omission  to  blow  the  whiatle  or  rinf; 
the  bell  for  the  crossing  cniiBtituted  neg- 
ligence. HO  far  a«  applicable  to  the  class 
only  intended  to  be  reached  by  the  statute, 
and  was  not  negligence  to  a  person  outside 
of  that  elass, — a  trespasser,  a  block  and  a 
half  away  from  the  crossing. 

Rrereti  v.  Great  Northern  R.  Co.  100 
Minn.  SOU.  0  L.R.A.(N.S.)  703,  111  N.  W. 
2fll.  10  .\nn.  Caa.  204;  Hsrty  v.  Central 
R.  Co.  42  N.  Y.  400:  Randall  v.  Baltimore 
ft  Q.  R.  Co.  109  U.  R.  478,  27  L.  ed.  1003. 

3  Sup.  Ct.  Rep.  328;  O'Donnell  v.  Provi- 
dence ft   W.  R.  Co.   8  R.  1.  211;   St.  Lonis 

4  !>,  F.  R.  Co.  V.  Payne,  2!>  Kan.  166;  Rey- 
nolds T.  Great  Northern  R.  Co.  20  L.B.A. 
MO.'i,  16  C,  C.  A.  435,  32  U.  S.  App.  577, 
60  Fed.  808;  Sliackleford  v.  Louiavillc  ft 
N.  R.  Co.  84  Ky.  43,  4  Am.  St.  Rep.  189; 
.■^pioer  V.  Chesapeake  ft  O.  R.  Co.  34  W.  Va. 
r,14,  II  L.R.A.  383,  12  S.  E.  553;  Bell  v. 
Hannibal  k  St.  J.  R.  Co.  72  Mo.  50;  El- 
nood  V.  New  York  C.  R.  Co.  4  Hun,  808; 
Lyuch  V.  Great  Northern  R.  Co,  38  MiMit. 
511,  100  Pac.  616;  Seymour  v.  Illinois 
Southern  R.  Co.  173  III.  App.  326;  Hutto 
V.  Southern  R.  Co.  100  S.  C.  181,  L.R.A. 
1915D,  962.  84  S.  E.  719;  Wheeler  v.  Ore- 
gon R.  ft  NaT.  Co.  16  Idaho,  375,  102  Pac. 

I..R.A.]!>lftF. 


347 ;  Burrow  v.  Idaho  ft  W.  N.  B.  Co.  24 
Idaho,  «5Z,  135  Pac.  838. 

Mr.  Carl  Cites,  Jr..  for  respondent: 

The  evidence  was  sutScient  to  call  tor  the 
submission  to  the  jury  of  the  question  of 
defendant's  n^ligence,  under  the  last  clear 
chance   rule. 

Colorado  Springs  ft  Intsrurban  R.  Co. 
V.  Merrill.  27  Colo.  App.  382,  140  Pac. 
843;  Gilbert  v.  Erie  H.  Co.  38  C.  C.  A. 
408.  117  Fed.  752;  Hartley  v.  Lasater,  86 
Wash.  407,  185  Pac.  106. 

Negligence  '"is  terminated  by  u 


Herrick  v.  Washington  Water  Poww  Co. 
76  Wash-  149,  48  L.E.A.(N.S.)  840,  134 
Pac.  934. 

Defendant  had  sufficient  time  in  wbicli 
to  souzid  ita  whistle  or  bell. 

■2  Thomp.  Neg.  g  1737;  Denbeigh  t. 
Oregon -Washington  R.  ft  Nav.  Co.  23  Idaho, 
663,  132  Pac,  112;  .Scharf  v.  Spokane  ft  1. 
£.  K.  Co.  92  Wash.  561,  159  Pac^  7G7. 

It  is  the  duty  of  the  railroad  to  exercise 
reasonable  care  to  avoid  injuring  a  tres- 
pasaer  upon  its  tracks,  laboring  under 
some   disability,  after   his   preseace   is  dis- 

2  Thomp.  N^.  gg  I70B,  1T38:  Willett  v. 
Oregon- Washington  B.  ft  Nav.  Co.  94  Wash. 
71.  162  Pac.  14;  3  Elliott,  Railroads,  8d 
ed.  %  1250;  Baltimore  ft  O.  R.  Co.  v.  Hellen- 
thal, 31  C.  C.  A.  414,  60  U.  S.  App.  156. 
88  Fed.  116;  Cleveland.  C.  C.  &  St.  L.  R. 
Co.  V.  Tartt.  4B  L.R.A.  08,  39  C.  C.  A.  S68, 
9B  Fed.  309;  Grand  Trunk  B.  Co.  v.  Ives, 
144  U.  H.  42B,  36  L.  ed.  493,  12  Sup.  Ct. 
Rep.  679,  12  Am.  Neg.  Cas.  858;  2  Shearm. 
ft  Redf.  Neg.  Uth  ed.  !4  4«4;  St.  Louis  South- 
weatem  R.  Co.  v.  Allen,  35  Tei.  Civ.  App. 
355.   80  B.  W.  240. 

A  parent,  under  the  common  law,  can 
recover  for  loss  of  service  of  his  child 
during  minority, 

Alesher  V.  0»bome,  7S  Wash,  430,  48 
L.R.A,[N,S,1    817,  134  Pac.  1092. 

Chadwick.  J.,  delivered  the  opinion  of 
the  court; 

Ray  Schonimers,  aon  of  the  respondent, 
aged  sixteen  years,  bad  attended  a  dance  at 
Elmira,  Washington,  on  the  night  of  Au- 
gust 14,  1815.  He  left  the  dance  between 
the  hours  of  4  ssd  5  o'clock  in  the  morning. 
There  is  a  public  road  running  west  from 
the  town  of  Elmira  parallel  with  and  ad- 
joining the  railroad  right  of  way.  The 
road  crosses  the  track  about  a  half  a  mile 
west  of  Elmira,  as  nearly  as  the  distance 
can  be  estimated  from  the  testimony.  Tbe 
boy  left  Elmira,  going  west  on  the  railroad 
track.  He  crossed  the  highway  and  went 
4S0  to  600  feet  beyond,  and  sat  down  on  the 
edge  of  the  track — the  end  of  a  tie— where 
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he  was  Keen  by  on  e&rl;  passer-by,  who 
drove  his  team  over  the  track  at  the  cross- 
ing and  turned  west  on  the  highway.  TTiiB 
witness  aftys  that  the  boy  was  sitting  in  a 
kind  of  Btvipor,  holding  hii  head  between 
his  hands.  At  that  time  the  witness  had 
turned  west  and  was  about  100  feet  from 
the  crosaing.  His  attention  was  attracted 
hy  the  ateam  popping  off  and  the  brakes 
coming  on.  The  first  thing  he  thought  of 
was,  "what  they  were  stopping  for,"  This 
witness  heard  the  rumble  of  the  train  about 
three  minntes  before  the  accident.  He  says 
that  the  engineer  did  not  whistle  for  the 
cTOBsing,  but  that  he  began  to  set  the 
brakes  about  100  feet  east  of  the  crossing, 
which  ■  would  be  approximately  600  feet 
from  the  point  where  the  boy  was  killed. 
He  estimated  the  opeed  at  which  the  train 
was  going  at  30  miles  an  hour,  A  locoma- 
tiTe  engineer  testified  that  a  train  going 
30  miles  and  sliglitly  don-n  grade  could 
make  an  emergent  stop  in  "2,000  to  2,S0O, 
maybe  3,000,  feet."  By  deduction  and  oal- 
culatiOQ,  the  train  was  stopped  in  000  feet 
plus  the  length  of  two  coaches  and  the 
engine,  approximately  800  feet.  The  court 
entertained  a  motion  for  a  nonsuit  and 
directed  a  judgment  accordingly.  There- 
after the  court  granted  a  motion  for  a  new 
trial,   and  defendant  has   appealed. 

The  motion  for  a  nonsuit  was  granted 
evidently  upon  the  theory  that  the  deceased 
was  a  trespasser,  and  that  defendant  owed 
no  duty  to  the  deceased  otlier  than  to  re- 
frain from  wantonly  or  wilfully  injuring 
him.  The  motion  for  a  new  trial  was 
granted  evidently  upon  the  theory  that  the 
case  (ell  within  the  doctrine  of  the  last 
clear  chance,  for  it  is  argued  here  that, 
although  the  deceased  was  a  trcBpanser.  the 
engineer  should  have  seen  the  boy  in  time 
to  avoid  striking  him,  and  that  it  was  at 
least  for  the  jury  to  say  whether  the  engi- 
neer might  have  seen  him  in  time  to  ap- 
preciate the  fact  that  he  was  not  conscious 
of  his  danger  and  in  time  to  stop  his  train, 

'niat  the  rule  upon  wliich  the  nonsuit 
was  granted  governs,  and  that,  respondent 
cannot  recover,  will  not  be  gainsaid  or  de- 
nied, nnlcBs  the  rule  of  the  last  clear  chance 
intervenes  to  save  a.  right  to  recover.  The 
rule  of  the  last  clear  chance  is  never  dog- 
matic or  self-assertive.  It  arises  out  of  the 
facte  and  as  a  legal  couseciuence  of  other 
rules  of  law.  It  is  no  more  than  a  rule  of 
proximate  cause  (Mosso  v.  E.  H.  Stanton, 
Co,  70  Wash.  220,  KR.A.IHIOA.  043,  1.S4 
Pac.  041).  and  is  applied  or  rejected  as  the 
tacts  of  the  particular  case  warrant  its 
application  or  rejection.  Accepting  the  doc- 
trine, does  it  apply  in  the  case  at  bar? 
We  think  that  it  does  not,  and  tor  reasons 
which   we   shall   undertake   to  make   plain. 

L.ll.A.IOlHlv 


The  doctrine  asstimcs,  as  we  shall  assume. 
that  the  engineer  was  negligent,  in  that  he 
sounded  no  warning  for  the  crossing,  ll 
matters  not  in  what  the  negligence  consist' 
ed,  whether  of  omission  or  comnii«sioii. 
The  premise  upon  which  the  last  flesr 
chance  doctrine  rests  is  that  both  parties 
are  negligent;  that  one  of  them  is  uncon- 
scious of  his  peril ;  and  tliat  the  one 
charged  saw  or  should  have  seen  and  appre- 
ciated  tiie  situation  of  the  one  injured  In 
time  to  have  avoided  the  accident.  In  titn«. 
the  last  clear  chance  arose  when  (he  en- 
gineer realized,  and  should,  considering  ail 
the  facts,  have  realized,  that  deceased  was 
in  a  situation  of  peril,  from  which  he  was 
not  likely  to  e!:tricate  himself.  ,  We  harv 
the  time  that  the  engineer  realized  that  the 
boy  was  not  going  to  get  out  of  the  way 
fixed  to  a  moral  certainty.  It  was  when  he 
cut  off  the  steam  and  set  the  emergency. 

"The  instinct  of  self-preservation  and  the 
instinct  to  refrain  from  harming  others 
are  always  present  in  emergent  situBtions 
affecting  personal  security.  These  impulses 
prompt  that  which  is  done."  Hartley  t. 
Lasater,  86  Wash.  407,  414,  166   Pac.  109. 

We  have  the  pla«e  Axed  by  the  only  eye- 
witness, testifying  tiiat  it  was  about  100 
feet  east  of  the  crossing,  or  560  or  000  feet 
east  of  tlie  place  where  the  boy  was  sittinp. 
The  distance  may  have  been  60  or  60  feet 
further,  The  testimony  is  not  clear,  in 
that  it  takes  no  account  of  the  width  of 
the  public  road.  So  that  it  is  certain  Ihni 
the  engineer  began  to  stop  his  train  wht^ 
a  distance  of  about  two  city  blocks  away. 
To  hold  him  to  the  Uat  dear  chance  would 
be  to  hold,  as  a  matter  of  law,  that  tlie 
engineer  of  every  train  would  have  to  sIoh' 
down  or  stop  his  train  whenever  he  saw  a 
trespasser  on  the  track,  whereas  the  law 
Impoees  no  such  burden.  On  the  contrar,T, 
the  driver  of  a  locomotive  over  a  track 
fenced  to  protect  those  who  operate  or 
travel  by  train,  and  wholly  intoided  for 
the  use  of  the  railroad,  may  assume  thar 
one  who  is  upon  the  track  will  take  some 
account  of  his  own  safety,  at  least  to  die 
extent   of    keeping   a   lookout   for    pasting 

Every  man  who  goes  upon  a  railroad 
track  courts  danger,  hut  it  is  not  such  a 
danger  as  will  in  and  of  itself  invite  ihe 
doctrine  of  the  last  clear  chance,  for  men 
are  not  presumed,  nor  will  the  law  pre- 
sume, that  men  will  walk  or  sleep  or  fi( 
down  ivith  liead  bowed  on  knee^i  and  become 
unconscious  in  such  places.  The  mere  pres- 
ence of  the  deceased  would  not  therefore 
charge  the  engineer,  when  2,000  to  5,000 
feet  away — plaintiff's  argument  rests  on 
the  assumption  that  he  could  have  seen  thf 
boy  when  2.000  to  3.000  feet  away,  and  it 
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would  have  talceu  that  dUtaoce  to  atop  liia 
ir&iii — that  deceBBed  was  asleep  or  uiicon- 
fcioUB  and  unable  to  take  care  of  himself, 
[lifl  duty  began  when  he  did  realise  it,  and, 
tODsidering  all  the  facts  and  the  authority 
of  our  own  casee,  we  think  the  engiueer 
exercised  reaBonable  care  to  avoid  the  aeci-  ^ 
Jent,  He  acted  when  tlie  peril  became  evi- 
di-nt  and  imminent.  It  niuet  be  borne  in  . 
mind  that  this  aeeident  did  not  happen  at ' 
a  erosaing  or  in  a  city  street,  where  rights  ' 
are  reciprocal  and  where  a  duty  cummen-  | 
eurate  with  the  dangers  of  legitimate  paflB-  j 
ing  traffic  WBH  upon  the  engineer,  nor  was 
liecenaed  on  a  trestle  or  in  any  extremity  ; 
where  It  could  be  said  that  he  would  ncA  | 
be  likely  to  extricate  himself.  i 

Seduced  to  its  lowest  terms,  to  hold  the  I 
appellant  to  the  rule  of  the  last  clear  i 
fhance  would  be  to  say  that  the  engineer  . 
ithould  have  known  of  the  presence  of  the  ' 
boT,  and  that  he  might  be  asleep  or  unccni' 
sriouB,  when  the  train  was  at  leait  2,000  [ 
to  3,000  feet  away.  We  can  only  say,  | 
nmsidering  all  the  factn,  and  inference 
from  facte,  as  revealed  by  the  testimony 
—the  fact  that  deceased  was  a  trespasser, 
the  noiee  of  the  train  which  could  have 
been  heard  for  three  minutes  before  the 
accident,  the  grinding  of  the  wheels  and 
the  popping  and  hiss  of  escaping  steam 
when  600  feet  away,  aud  the  legitimate 
assumption  that  une  in  the  situation  of  the  . 
ileceased  would  take  some  eare  of  his  own  i 
safety,  and  the  emergent  stop  made  by  the  i 
engineer — that  if  the  engineer  is  to  be  held  j 
to  the  doctrine  of  the  last  olear  chance  he  ; 
took  that  chance;  that  is,  he  did  ell  that' 
could  be  done  in  the  time  left  to  him  to 
•void  the  accident.  In  bo  holding  we  grant ; 
that  B,  railroad  is  liable,  even  to  a  trea. 
passer  who  ia  in  a  situation  ot  evident  peril, 
if  those  in  charge  of  the  train  discovered 
the  party  killed  or  injured  in  time  to  have 
avoided  the  accident,  for  an  injury  under 
tuch  circumetances  would  be  classed  as 
wilful,  but  the  mere  presence  of  a  trea- 
pil»>»er.  although  seen,  is  not  enough  to 
•et  the  doctrine  in  motion,  nor  will  it  move 
nntil  it  can  be  said  aB  a  matter  of  law  that 
I  be  danger  was  so  evident  as  to  charge  an 
engineer  with  a  duty  to  stop  his  train  in 
time  to  have  avoided  the  atcideut. 

The  case  of  San  Antonio  &  A.  P.  E.  Co. 
v.  McJIillao,  100  Tex.  6C2,  102  S.  W.  108 
[cited  in]  11  N.  C.  C.  A.  p.  473.  note,  is  as 
nearly  like  this  one  as  can  he  found.  The 
one  who  was  killed  was  sitting  on  the  track 
and  failed  to  get  off  when  the  train  came 
along.  The  train  was  running  about  35  { 
miles  an  hour.  He  was  seen,  but  not  recog.  ', 
nized  as  a  human  being,  when  the  train 
was  about  400  feet  awa.v.  by  the  Areman  j 
who  rang  tlic  bell.     The  engineer  saw  him  I 

L.R.A.1918P, 


when  about  300  feet  away.  He  blew  the 
whistle  and  set  tbe  brakes  when  about  200 
feet  anay.  It  was  then  too  lat«  to  avoid 
the  injury,  siid  decedent,  who  was  sitting 
with  "his  bead  boned  with  his  face  in  his 
hands,  was  ablivious  to  the  approach  of  the 
train."  The  facts_  there,  as  here,  contra- 
dicted any  suggestion  that  if  the  train  had 
been  ehecj:ed  he  would  have  gotten  off  the 
track,  for  he  was  evidently  not  in  a  condi- 
tion to  do  BO,  whether  asleep  or  unconsoiou?- 
It  was  contended  that  the  company  was 
liable  on  the  ground  of  discovered  peril: 
"In  applying  the  doctrine  of  discovered 
peril  the  railroad  company  cannot  be  held 
liable  because  the  aeivant  was  negligent  in 
failing  to  discover  the  person  or  in  failing 
to  recognize  hia  peril,  but  it  must  appear 
from  the  evidence  that  the  servant  actually 
saw  tiie  man,  realised  his  peril,  and  that  be 
would  not  get  off  the  track.  Texas  &  P. 
Breadow,  90   Tex.  26,   36   S.   W. 


410.     It    1 


'    that 


the 


covery  of  the  peril  was  In  time  for  the  train- 
men fay  the  use  of  the  means  at  hand  to 
stop  the  train  before  coming  in  collision 
with  the  man," 

In  Southern  R.  Co.  v.  Stewart,  153  Ala, 
133,  45  So.  51,  [cited  in]  11  N.  C,  C,  A.  p. 
475,  note  after  liolding  that  a  railroad  com- 
pany is  under  no  duty  to  keep  a  loidtout  for 
trespassers,  the  court  said:  'There  was  no 
evidence  of  the  speed  of  the  train,  none 
as  to  the  position  of  tbe  engineer  on  the 
train,  none  that  the  tralu  could  have  been 
stopped  any  quicker  than  it  was  stopped, 
and  none  that  the  deceased  could  have  be«n 
Been  by  the  engineer  in  time  to  have 
stopped.  The  facts  that  the  track  at  the 
place  of  the  injury  was  straight  for  a  mile 
and  a  half  and  that  the  day  was  bright 
and  clear,  alone,  are  not  sufficient  to 
authorize  a  reasonable  inference  that  tbe 
engineer  in  fact  discovered  the  deceased 
in  time  to  have  avoided  the  injury.  The 
evidence  shows  that  the  deceaaed  waa  lying 
down  on  the  track  between  the  rails,  and 
there  is  no  evidence  that  the  engineer  was 
looking  forward  at  a  tima  and  place  when 
the  deceased  could  bave  been  discovered  in 
time  to  liave  stopped  the  train  and 
avoided  the  accident,  aad  tt  1*  a  matter 
of  common  knowledge  that  engineers,  in 
the  operation  of  engines,  have  otbar  duties 
to  pei'form  ttestdes  that  of  looking  out,  and, 
for  aught  that  can  be  said,  the  engineer  was 
at  the  time  engaged  in  performance  of 
some  other  of  auch  duties.  It  would  be 
an  unwarranted  speculation  to  leave  it  to 
the  jury  to  say  whether  or  not  the  engineer 
waa  at  the  time  looking  forward  and  did 
discover,  or  could  have  discovered,  the  de- 
ceased on  tbe  track  in  time  to  have  avoided 
the  injury  by  the  exercise  of  due  eare." 
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Other  cftseB  nnd  texts  bearing  upon  the 
question  presented  are:  Imler  v.  Korthern 
P.  R,  Co.  89  Wnsh.  527,  L,R..\,lftieD,  702. 
154  Pac.  1090,  Ann.  Cas.  lOlTA,  OS.S; 
Scharf  V,  Spoleane  ft  I.  E,  R.  Co,  n2  Wasli. 
iifil,  159  Pac.  797;  Dotta  v.  Northern  P. 
R,  Co.  36  Wash.  508,  7fl  Pac.  32;  Kroeger 
V.  Grays  Harbor  Conatr.  Co.  83  Wash.  68, 
145  Pac.  63:  Hamlin  v.  Columbia  i  P.  S. 
R.  Co.  37  Wash.  449,  7»  Pae.  991 ;  Moore  v. 
Great  Northern  R.  Co.  58  \Va«h.  1,  28  LJl.A, 
(N.!S.I  4in,  107  Pftf.  852;  McCarthy  v.  New 
York,  N.  H.  i  H.  R.  Co.  153  C.  C.  A.  406, 
240  Fed.  602. 

The  appellant  being  under  no  duty  to  an- 


ticipate tlie  prewnce  of  the  dec«a»ed  on  tlie 
tracks,  beinp;  only  bound  to  exereise  rea- 
Bonable  care  to  avoid  injuring  him  after  dis- 
i-overinK  his  peril,  we  are  coaBtraiaed  to 
hold  that  the  engineer  did  all  that  be  could 
do  within  reasonable  limitn  and  irithin  the 
time  he  had  at  his  command. 

ReTersed  and  remanded,  with  instruclioot 
to  overrule  the  motion  for  a  new  trial. 


Petition  for  rehearing  denied. 


OKLAHOMA   SIPRKME   COURT, 


C.  J.  WEBSTER  et  al. 

(—  Olila.  — ,  172  Pac.  B42.J 

Bills  and  notes  —  uddlllonal  signer  — 
alteration. 

rnder  §g  4174  and  4175,  Revised  Laws 
1010,  which  provide  lliat  any  alteration 
made  without  the  assent  of  the  party  or 
parties  liable  thereon  which  changes  the 
numlicr  or  relation  of  the  parties  to  a, 
negotiable  inatrument  avoids  the  instru- 
ment an  to  such  partiee,  the  procuring  of 
an  additional  signer  to  a  promissory  note 
by  the  holders  thereof  without  the  assent  of 
parties  who  have  guaranteed  the  payment 
of  said  note,  and  subsequent  to  the  execu- 
tion of  the  guaranty,  discharges  the  guar- 
antors from  liability  on  their  guaranty  as 
between  them  and  the  holders. 
For  other  rates,  tee  Alteralion  of  Ittttru- 

meitta,  II.  b,  in  Dig.  /-,;.'  .V.  8. 

(April  30,  11)18.) 

ERROR  to  the  District  Court  fur  Mur- 
ray Connty  to  review  a  judgment  in 
favor  of  defendants  in  an  action  hrcught 
to  recover  on  a  guaranty.  Affirmed, 

The  facts  are  stated  in  the  Commission- 
Mr,  John  A.  McClnre,  for  plaintiff  in 

The  addition  to  the  instrument  of  de- 
scriptive words  whii'h  do  not  alter  its  l(^al 
effect  is  not  a  material  alteration,  and  doen 
not  avoid  the  instmnient. 

Stiles  V.  City  State  Bank,  —  Okla.  — , 


Unsdnr 


•  by  PRYoa,  C. 


.>»((■.  —  Kor  milling!  another  party  to 
ne^otialite  instrument  after  its  execution 
and  delivery  as  a  material  alteration,  see 
annotation  following  this  case,  post,  698. 


156  Pan.  822;  Mersman  v,  Werges,  112  V. 
8.  139,  28  L.  ed.  641,  5  Sup.  CL  Rep.  65; 
Montgomery  R.  Co,  v.  Hurst,  9  Ala.  513; 
Budulph  r.  Brewer,  06  Ala.  189,  11  So. 
314;  Stone  r.  White,  8  Gray,  589;  Mc. 
Cnughey  v.  Smith.  27  N.  Y,  39;  Brownell  t. 
Winnie,  29  N.  Y.  400,  86  Am.  Dec.  314: 
Wallace  v.  Jewell,  21  Ohio  St.  163,  8  Am. 
Rep.  48;  Miller  v.  Finley,  26  Mich.  249,  12 
Am.  Rep.  306 ;  Oano  v.  Heath,  36  Mich.  441 : 
Keith  V.  Goodwin,  31  Vt.  2H8,  73  Am.  Dee. 
345;  Barnes  v.  Van  Keuren,  31  Neb.  165. 
47  N.  W.  848;  Ives  v.  McHard,  2  III.  App, 
176;  Holthouse  v.  State,  49  Ind.  App.  178, 
97  N.  E.  130;  Taylor  t.  Acorn,  1  Ind.  Terr. 
436,  45  S,  W,  130. 

Mr.  GooFKe  H.  Nldiolsoa,  for  defend' 
ants  in  error: 

The  ad<lition  of  a  maker  under  the  cir- 
cumstances shown  by  the  evidence  released 
the  guarantor. 

Palmer  v.  Blanchard,  113  Me.  380,  94 
Atl.  220,  Ann.  Caa.  1917 A,  809;  Taylor  t. 
Johnson,  17  Ga.  621;  Nicholson  v.  Comb?, 
90  Ind.  51.i,  46  Am.  Rep.  229;  Oneale  v. 
I«ng,  4  Crancb,  60,  2  L.  ed.  550;  Dicker- 
man  v.  Miner,  43  Iowa,  SOS;  Rboaded  v. 
Leach.  93  Iowa,  337,  57  Am.  St.  Rep.  2)11. 
61  N.  W.  988;  B«rrymaJi  v.  Manker.  5C 
Iowa,  160,  9  N.  W.  103;  Windle  t.  William?. 
18  Ind.  App.  158,  47  N.  E.  680;  Ford  v. 
First  Nat.  Bank.  —  Tex.  Civ.  App.  — ,  34 
S.  W,  684;  Wallace  v.  Jewell,  21  Ohio  SI: 
163,  e  Am.  Rep.  48;  Brown  v.  Johnson 
Bros.  127  Ala.  292,  51  L.R.A.  403,  85  Am. 
St.  Rep.  134,  28  So.  679;  Shipp  v.  Suggett. 
9  B.  Mon.  5;  Farmers'  Bank  v.  Myer^  50 
Mo.  App.  157;  Handaaker  v.  PedersCTi.  71 
Wash.  218,  128  Pac.  230;  Fowler  v.  Lachen- 
myer,  193  III.  App.  647 ;  Chappelt  v.  Spen- 
cer, 23  Barb,  584;  McVean  v.  Scott,  46  Barl-. 
3711;  M.  Rumley  Co,  v.  Wilclier,  23  Ky.  i 
Rep.  1745,  08  S.  W.  7 ;  Citiiens'  State  Bank 
v.  Grant,  52  Okla,  256,  152  Pac.  108-2;  Com- 
monwe*lth  Nat.  Bank  v.  Baugbman.  2' 
Okla.  ITS,  111  Pac.  332-,  Voris  v.  BirdMll, 
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—  Okla.  — .  153  Pac.  873.  162  Pac.  951; 
\V«yDe  County  Kat.  Bank  v.  Kneeland,  — 
"kU.  — ,  lai  Pac.  lB3i  EtoU  v.  DuUney, 
.>1  Okla.  61,  151  Pac.  607;  FarmcrH  <b  M. 
Bank  v.  ScogginB,  41  Okla.  710,  13»  Pac. 
'J59. 

Where  the  guaranty  it  for  the  debt  of  t, 
i-ertaiu  party,  and  credit  ia  fxtanded  to  ad- 
ditional parties,  the  KuaraDtoi  is  thereby 
diechargMl ;  and  thi^  is  true  though  the  sum 
guaranteed  is  not  thereby  enlarged.   ■ 

Lamm  &  Co.  t.  Coleord,  22  OkU.  403,  ID 
I,.R.A.(N.S.|  901,  BS  Pat  355;  Scott  v. 
Arttui  Bkg.  &  T.  Co.  —  Mo.  — ,  178  S.  W. 
!)20;  Bonar  v.  Gahagan,  —  Tex.  Civ.  App. 
— ,  152  S.  W.  «8». 

Pryor,  C,  filed  tlie  following  opinion: 
The  plaintilT  In  error,  the  Bank  of  Com- 
merce  of  Sulphur,  Oklahoma,  commenced 
this  action  in  the  district  court  of  Murray 
™unty  against  C.  J.  Webster  and  T.  E.  Mo- 
lacek,  defeiMlante  in  error,  to  recover  on  a 
written  guaranty  as  follows: 

Sulphur,  Okl.,  6—19—11. 
For  value  received  we  lierel)y  liiiamiitee 
to  the  Bank  of  Commerce  of  Sulpliur,  Okl., 
pavment  of  one  note  of  D.  A.  Crafton,  dated 
3-^-6—11,  $1,450,  and  one  note  of  D.  A. 
Crafton,  dated  1— 30— 11,  «204,  both  of 
said  notes  made  payable  to  the  Security 
8tat«    Bank. 

C.  J.  Webster. 

T.  E.  Molacek. 

The  note*  named  in  the  written  guaranty 
were  transferred  from  the  Security  State 
Bank  to  the  Bank  of  Commerce,  and  at  that 
time  the  defendants  executed  and  delivered 
to  the  Bank  of  Coromerce  the  above  set  forth 
guaranty.  At  the  time  of  such  transfer  the 
."Security  StHte  Bank  was  in  the  hands  of 
the  banking  board,  which  was  liquidsting 
the  bank's  assets.  The  defendants  inter- 
posed the  defense  to  said  action  that  the 
notes  which  were  guaranteed  by  the  defand- 
■nti<  -were  altered,  after  the  execution  and 
delivery  of  said  guaranty,  by  the  plftintiff's 
havin)!'  Lizzie  M.  Crafton,  wife  of  the  mak- 
er of  said  notes,  to  siffu  the  same.  The 
trial  court  held  that  the  aigninjr  of  mid 
notes  by  LLmie  M.  Craftftn  at  the  instance 
of  the  plaintiff,  wilhout  the  consent  and 
knowledge  of  the  guarantors,  the  defend- 
antH,  was  an  alteration  which  defeated  the 
lEuaraDty,  and  rendered  judgment  for  the 
iiefendant!>.  From  (his  judgment  the  plain- 
tiff appeals. 

Tlie  only  question  presented  on  appeal 
is  whether  or  not  the  plaintiff's  procuring 
the  signing  of  said  notes  by  Lizzie  M. 
Crafton  after  the  execution  and  delivery  of 
rhe  contract  of  guaranty,  without  the  con- 
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sent  and  knowledge  of  the  defendants,  re- 
leased and  discharged  the  defendants  from 
their  contra«t  of  guaranty. 

As  to  what  constitutes  material  altera- 
tion of  a  uegotiable  iustruuent  without  the 
assent  of  the  parties  tiiereto,  and  avoids  the 
guaranty,  S  4175,  Revised  Laws  1910,  pro- 
vides: "Any  alteration  which  changes 
...  (4)  the  numljer  or  the  relations  of 
the  parties."  It  seems  that  this  court  has 
never  construed  this  provision  relative  to 
questions  of  the  i-huracter  presented  here. 
The  supreme  court  of  the  state  of  Washing- 
ton, in  construing  a  provision  identical 
with  the  one  above,  held:  "Under  Rem.  k 
Ball.  Code,  %  3515,  providing  that  an  alter- 
ation that  changes  the  number  or  tlie  re- 
lation of  the  parties  is  a  material  altera- 
tion, the  addition  of  new  signatures  to  pro- 
cure their  diHCount  is  a  material  alteration. 
which  discharges  an  accommodation  iudors- 
er  who  had  no  notice  of  the  alteration." 
Handsaker  v.  Pedersen,  71  V^'a-h.  218,  128 
Pac.  230. 

Ulie  authorities  on  this  question,  inde- 
pendent of  the  statute,  seem  to  be  in  con- 
flict i  but  the  greater  weight  of  authority 
is  to  the  effect  that  the  adding  of  an  addi- 
tional party  to  a  negotiable  instniment  sub- 
sequent to  its  eNecutiou  and  delivery  dis- 
charges the  originitl  parties  when  such 
change  is  made  witliout  their  knowledga 
or  consenl.  Taylor  v.  Johnson,  IT  Qa.  ^21: 
Xicholson  v.  Combs,  OO  Ind.  SIS,  46  Am. 
Rep.  229;  Dickerman  v.  ^kliner,  43  Iowa, 
508;  Berryman  v.  Afanker,  58  Iowa,  150, 
9  N.  W.  103;  Windle  v.  Williams.  18  Ind. 
App.  1.58,  47  N.  E.  B80;  Ford  v.  First  Xat. 
Bank,  —  Tex.  Civ.  App.  — ,  34  S.  W.  684: 
Wallace  v.  Jewell,  21  Ohio  .SI,  183,  8  Am. 
Rep.  48;  Brown  v.  Johnson  Bros.  127  Ala. 
292,  51  L.R.A.  403,  65  Am.  St.  Rep.  1.34. 
28  So.  579;  Fowler  v.  I«ehenmyer,  193  111, 
App.  547;  McVean  v.  Scott,  48  Barb.  379: 
M.  Rumley  Co.  v.  Wiicher,  23  Ky.  L.  Rep. 
1745,  oe  S.  W.  7. 

In  the  case  of  Taylor  v.  Johnson,  17  Qa. 
521,  the  supreme  court  of  Georgia  said; 
"The  rule  of  law  is  not  disputed  that  the 
liability  of  a  surety  cannot  be  extended  be- 
yond the  actual  terms  of  his  engagement, 
and  thfiX  his  liability  will  be  extinguished 
by  any  act  or  omission  which  alters  the 
terms  of  the  contract,  unless  it  be  with 
his  consent.  And  for  myself  I  am  satisBed 
that  the  uniform  doctrine  of  tlie  books,  sup- 
ported by  numerous  decisions,  is  that  it 
matters  not  that  the  alteration  be  for  the 
benefit  of  the  surety,  because  he  has  a  rigiit 
to  stand  upon  the  very  terms  of  his  agree- 
ment.  And  it  is  no  answer  to  a  surety  to 
say  that  the  alteration  is  not  material. 
He  has  a.  right  to  determine  for  himself 
whether  he  will  or  will  not  consent  to  the 
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ulteration, — whether  he  tliinks  it  materia) 
or  immsteria).    No  power  of  man  can  alter 

liis  crgBgement,  and  his  liability  to  be 
retained.  He  has  a  right  to  stand  upon 
the  very  terms  of  his  pontract,  and  without 
his  consent  any  variation  of  it  is  fatal." 

In  discuBBing  the  proposition  as  to  how 
the  addition  of  the  name  of  another  to  an 
instrument  might  materially  alter  ite 
.  charurter  and  (-han^;e  the  identity  of  such 
instrument,  tlie  supreme  court  of  Texas  in 
Ford  V.  First  Xat.  Bank,  —  Tok,  Civ.  App. 
— ,  34  S.  W.  M4,  iiaea  the  following  lan- 
guage: "The  reason  why  the  addition  of 
a  name  to  a  note,  as  a  joint  maker,  after 
its  issuance,  materially  alters  it,  is  because 
it  changes  the  number  of  parties  and  their 
relative  righta;  it  changes  the  rate  of  eon- 
tribution;  and  it  changes  the  character  and 
description  of  the  instrument.  'Hie  original 
obligor  may  thereby  be  subjected  to  a  suit 
in  a  county  otiier  than  that  of  his  residenee, 
and  suffer  incoiiTenience  end  injury,  aa 
was  done  in  this  very  case." 

Tile  supreme  court  of  Ohio,  in  Wallaee 
V.  Jewell,  21  Ohio  St.  163,  8  Am.  Rep.  48, 
holds:  "Adding  the  name  of  a  pernon  as 
maker  of  a  joint  and  several  promissory 
note  after  delirery,  without  the  knowledge 
or  consent  of  the  original  signers,  is  a  ma- 
terial alteration,  and  vitiates  the  note  as 
to  such  original  signers." 

And  in  the  body  of  the  opinion  the  court 

"Such  an  addition  given  a  ditTerent  legal 
character  to  the  instrument.  The  defend- 
ants might,  by  the  altered  condition  of  the 
note  now  in  question,  have  been  subjected 
to  change  of  jurisdiction  in  the  event  of 
any  litigation  arising  in  relation  to  it  be- 
tween the  parties,    .     .     . 

"If  the  legal  operation  of  the  instrument 
in  its  altered  condition  is  different  from  the 
one  they  executed,  it  is  sufficient  for  them 
to  say  of  the  contract  evidcnceil  by  the  al- 
tered   instrument,    into   this   we   never   en- 

"If  the  parties  intended  to  do  what  they 
have  apparently  done, — added  a  new  party 

to  the  note  in  the  character  of  maker,;— its 


vitiating  effect  cannot  be  avoided  by  tlie 
conceptions  of  the  plaintiff  as  to  the  charac- 
ter of  the  act,  nor  liy  hts  design  in  respeci 
to  the  future  use  of  the  note." 

It  seems,  therefore,  that  the  alteration 
complained  of,  independent  of  the  statute* 
and  the  construction  placed  tliereon  by  the 
supreme  court  of  Washington,  by  the  great 
weight  of  authority,  discharged  the  guaran- 
tors— -tiie  defendants  herein— from  any  li»- 
bllity  on  the  said  instrument. 

■'Whether  an  alteration  is  material  dop- 
not  depend  upon  whether  it  increases  or 
diminishes  the  maker's  liability.  The  lei^t 
is  whether  the  instrument,  aft«r  the  altera- 
tion, expresses  the  same  contract, — whether 
it  will  have  the  same  operation  and  eSerl 
after  the  alteration  as  before.  If  the  chang« 
enlarges  or  lessens  the  liability,  it  is  ma- 
terial, and  vitiates  the  contract."  CommoD- 
wealth  Nat.  Bank  v.  Bau^man,  27  Okli. 
176,  111  Pao.  332. 

Section  1043,  Revised  Laws  of  1910,  pM- 
vides:  "A  guarantor  is  exonerated,  ex- 
cept so  far  as  he  may  be  indemnitied  by  tlic 
principal,  if  by  any  act  of  the  creditor,  with- 
out the  consent  of  the  guarantor,  the  origi- 
nal obligation  of  the  principal  is  altered  - 
in  any  respect,  or  the  remedies  or  rights  of 
the  creditor  against  the  principal,  in  respect 
thereto,  in  any  way  impaired  or  BUspended." 

It  is  clear,  in  the  light  of  the  statutes  and 
the  great  weight  of  authority,  tliat  the  ad- 
dition of  the  name  of  Liuie  M.  Grafton  tn 
the  note,  payment  of  which  the  defendant-' 
guaranteed,  changed  the  identity  of  said 
note  and  its  effect  and  operation,  and  aurli 
alteration  being  made  without  the  assent 
or  knowledge  ol  the  def^idants,  the  guaran- 
tors, operated  to  discharge  the  defeodanti' 
from  any  liability  on  their  guaranty. 

Therefore  the  judgment  of  the  trial  court 
is  affirmed. 


Petition    for    rehearing   denied   May  21, 


Annotation — Adding  of  another  party  to  negotiable  inttrunient  after  ib 
execution  and  delivery  aa  a  material  alttfation. 

It  is  the  genera]  theory  of  some  casefl 
that  the  addition  of  another  party  or 
parties  to  a  negotiable  instrument  after 


iBrown  v.  Johnson  Bros.  (181)<l)  127  Ala. 
292,  51  L.R.A.  403.  8r>  Am.  .'it.  Eep.  134.  28 
So.  570  (addition  of  comaker);  Soaps  v. 
Eichberg  (1891)  42  IlL  App.  375  (addition 
of  comaker);  Henry  v.  Coats  (1861)  17 
Infl.  161;  Bowera  v.  Brigg*  (1863)  20  Ind. 
139;    Nicholson   v.    Coml.i    (18S3)    90   Ind., 
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its  exeeation  and  delivery  ia  a.  material 
alteration  thereof,'  and  extingniabes  the 
instrument  as   to  parties  who  did  not 

515,  46  Am.  Rep.  229;  Windle  v.  Williams 
(1897)  18  Ind.  App.  158.  47  N,  E.  SRO: 
Dickcrman  v.  Miner  (1876)  43  Iowa,  SOS: 
Hamilton  v.  Hooper  (1877)  46  Iowa,  515,  ZS 
Am.  Bep.  161;  SuUlvan  v.  Rndisill  (1B84) 
63  Iowa,  168, 18  N.  W.  8S6. 

The    mere   interlineatian    In   a   note  in- 
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o<fus«Dt  to  the  adilitioQ,  or  wbo  bad  no 
koowiet^e  thereof.'  In  fact,  the  addi- 
lioa  of  u  party  to  an  instrument  before 
its  delirerj-,  but  after  the  execulion  by 
the  party  seeking  release,  haa  beea  held 
to  be  a  materiat  alteration,  and,  being 
made  without  his  knowledge  or  consent, 
to  discharge  him  from  liability  on  the 
instrumeat.*  The  effect  of  an  addition 
before  delivery  has,  however,  not  been 
considered  generally  in  the  present  note; 
thin  note  has  been  confined  to  the  ad- 
dition of  parties  after  the  final  delivery 
of  the  instrument  and  its  inception  as 
a  le,!fal  obligation.  It  has  been  staled  to 
l>e  the  law  that  "if  one  party  to  a  writ- 
ien  contract  jirocnrea  a  third  person  to 
become  a  joint  obligor  therein,  or  makes 


any  change  on  the  face  of  the  paper 
which  varies  its  legal  operation  and  ef- 
fect, such  alteration  invalidates  the  con- 
tract in  toto."  But  it  is  held  that  "a 
collateral  contract  of  guaranty  does  not 
affect  the  relations  or  obligations  of  the 
parties  to  the  principal  contract,  nor  in 
any  way  vary  its  effect.  Hence,  the  in- 
dorsement of  such  an  uadertakltig  on 
the  'vriting,  though  without  the  consent 
of  one  of  the  parties,  is  without  legal 
sigoiflcance  or  prejudicial  effect."* 
He  canity    of    Inorease    or    ohanKe    of 

ll«billty  of  orlsiu'l  P>i-Ha«. 

According  to  one  line  of  authorities 
the  fact  that  the  addition  of  parties  may 
not  have  increased  the  liability  of  the 


(li.isfd  by  a  third  perion  of  tlip  name  of 
>ui'li  third  person,  above  tho  name  of  tlie 
payee,  has  been  held  not  to  amount  to  an 
alteration,  i.ranite  R.  Co.  v.  Bacon  (1H34) 
l,'i  1'ick.  (Hasa.)  239.  The  name  of  the 
iiriginai  payee  was  not  PTnsed,  and  the 
ooiirt  states  that  it  cannot  be  ponaidered 
that  the  name  of  another  paype  ivuc  in- 
sprted:  the  most  that  can  be  inferred  ia 
that  it  was  a  proposal  to  insert  the  name 
of  another  payee,  never  acceded  to,  and  so 
tlic  note  was  not  altered. 

It  liaa  been  held  that  the  parties  to  a 
written  instrument  are  released  from  lia^ 
1'ility  on  the  inatniment  by  the  additnm, 
after  its  execution  and  delivery,  of  other 
{larties  thereto,  without  their  knowledge  or 
<-nii«ent,  without  characterising  the  addi- 
tion as  an  alteration.  Harper  v.  State 
II1S43)  T  Blackf.  (Ind.)  ei. 

The  addition  of  the  abbreviation  "cash." 
(o  the  name  of  the  indorsee  of  a  draft  which 
\ra.t  intended  for  the  bank  of  which  the 
indorsee  was  cashier  dot's  not  amount  to  a 
material  alteration.  Birmingham  Trust  & 
Sav.  Co.  T.  ■Whitney  (1904]  95  App.  Div. 
SBO,  88  N.  Y.  Supp.  578,  affirmed  without 
opinion  in  (1905)  183  N.  Y.  i>22,  7S  N.  E. 
11)80. 

Rut  in  Citizen's  State  Bank  v.  Grant 
'1915)  62  Okla.  266,  162  Pac.  1082,  the  ad- 
dition of  the  abbreviation  "PfeB."  to  the 
name  of  tbe  payee,  both  in  the  body  of  the 
note  and  after  the  name  aa  indorsed  there- 
on, after  the  execution  and  delivery  of  the 
notf ,  ia  held  to  be  a  material  alteration. 

The  addition  of  (he  words  "guardian  of 
P.  Malcom"  after  the  name  of  the  payee  of 
the  note  does  not  amount  to  a  material  al- 
teration thereof.  Casto  v.  Evinger  (1897) 
i;  Ind.  App.  298,  46  N.  E.  S48. 

The  addition  of  the  proper  or  Christian 
names  of  the  members  of  a  pnrtnerahip 
altel'  the  acceptance  of  a  bill  of  exchnnf^e 
drawp  by  the  partnernhip  has  been  held  to 
l-e  not  a  material  alteration  thereof,  and 
not  to  affect  the  validity  of  the  bill.  Blair 
V.  Rank  of  Tennestee  (ISSOJ  11  Humph. 
(TetUL)  83. 

In  Clerk  v.  Blackatock  (1810)  Holt,  N.  P. 
(Eng.)  474,  17  Beviaed  Rep.  6flT.  it  is  held 
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that  a  note  is  not  binding  without  an  ad- 
ditional stamp,  where  It  is  »i^ed  by  a 
surety  after  its  delivery. 

■  Brown  v.  Johnson  Bros.  (1889)  121 
Ala.  202,  61  L.H.A.  403,  85  Am.  St.  Rep. 
134,  28  So.  67B,  holding  the  maker  of  a 
note  discharged  hy  the  act  of  the  payee  in 
proiiiring  another  to  sign  as  comaker  witb- 
[jul  the  knowledge,  consent,  or  authority  of 
the  original  maker. 

Soaps  V.  Eichberg  (1891)  42  lU.  App. 
376  (maker  discharged  hy  addition  of  co- 
maker] ;  Fowler  v.  Lachenmyer  (Ifll.t)  ]9R 
ni.  App.  547;  Henry  v.  Coats  (1861)  17  Infl. 
161:  Rowers  v.  Brigga  {IRKt]  20  Ind.  139; 
Nicholson  V.  Combs  (1883)  00  Ind.  515,  46 
Am.  Rep.  229:  Windle  v.  Williams  (1S97I 
IS  Ind.  App.  158,  47  N.  E.  680;  Dickermaa 
V.  Miner  (1876)  43  Iowa,  508;  Hamilton  y. 
Hooper  (18T7)  46  Iowa,  616,  26  Am.  Rep. 
161;  Sullivan  v.  RodlsiU  (18S4)  63  Iowa, 
158,  18  N.  W.  806. 

Accommodation  indorsers  of  a  note 
signed  by  a  member  of  a  Arm  are  relieved 
of  their  liability  thereon  by  the  addition 
of  "A  Co."  to  the  signature  of  tbe  maker. 
Haskell  v.  Champion   (1860)   30  Ho.  13«. 

■  Montgomery  v.  Crosathwait  (18891  90 
Ala.  553,  12  L.R.A.  140,  24  Am.  St.  Rep. 
832,  S  go.  498,  holdinf  the  payee  who  had 
indorsed  a  note  released  from  liability  on 
his  indorsement  hy  the  addition  of  "&  Co.," 
thus  changing  what  waa  previously  an  in- 
dividual note  into  a  partnership  note. 

An  accommodation  indoraer  of  a  note  has 
been  held  released  by  the  addition  to  the 
note  of  other  makers.  Such  an  addition  ia 
held  to  be  a  material  alteration  within  the 
provision  of  the  Negotiable  Inatrument 
Law  that  an  alteration  which  changea  the 
number  or  the  relations  of  the  parties  in 
material.  Handsaker  v.  Pederaen  (1912)  71 
Wa^.  218,  128  Fac.  230.  In  this  case  notes 
were  made  payable  to  the  accommodation 
indorsers;  one  of  the  indoraers  took  the 
notes  to  a  bank,  which  refused  to  discount 
them  without  additional  security,  where- 
upon the  names  of  two  additional  parties 
were  aigned  to  the  instrument  as  makers. 

4  Baker  v.  Lehman,  W.  *  Co.  (19U)  188 
Ala.  4S3,  6S  So.  321. 
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prior  parties  in  any  way  does  not  pre- 
vent the  addition  being  a  discharge  of 
the  prior  parties  from  liability  on  the 
instrument*  This  is  especially  true 
where  the  prior  parties  were  indoreers  ' 
or  sureties.'  In  a  eaae  in  which  an  in- 
dorser  was  seeking  to  be  discharged,  it 
ia  stated  to  be  "idle  to  say  that  the  de- 
fendant was  not  injured  by  the  addition 
of  another  name  bh  maker  of  the  note. 
The  character  and  identity  of  the  inatm- 
ment  indorsed  by  the  defendant  were 
changed  by  the  alteration.  The  altera- 
tion left  in  existence  no  instrument  in- 
dorsed by  the  defendant;  that  instru- 
ment was  destroyed."*  It  has  been 
stated  generally  that  it  cannot  be  said 
that  no  injury  results  from  the  addition 
of  a  party  to  an  instrument.* 

According  to  another  line  of  authori- 
ties, not  every  addition  of  names  to  a 
written  instrument  is  material  as  afFect- 

S  Brows  V.  Johnson  Bros.  (1800)  1^7  Ala. 
■21(2,  51  L.H.A.  403,  85  Am.  SL  Rep.  134, 
28  So.  571);  Dickprman  v.  Miner  (1876)  43 
Iowa,  608;  Citizens'  State  Bank  v.  Grant 
(1915)   52  Oklfl.  256,  152  Pac.  1082. 

« Henry  v.  Coate    (1801)   :7   Ind.  161. 

See  MontgomeTV  v.  Croasthwait  (1880) 
no  Ala.  553,  12  L.R.A.  140,  24  Am.  St.  Rep. 
832,  8  So.  408,  supra,  note  3.  The  court 
concludeB,  in  tie  Montgomery  Case,  how- 
t^vcr,  that  it  could  not  safely  be  asBumed 
that  the  change  (rom  an  individual  to  a 
partnership  note  was  benelicial  to  the   in- 

'  According  to  the  court  in  Anderson  v. 
Bellenger  |188B)  87  Ala.  334,  4  L.R.A.  680, 
13  Am.  St.  Rep.  46,  S  So.  82,  a  surety  i»  re- 
leased by  a  material  alteration,  whether 
»ucJ)  alteration  results  to  the  advantage 
ur  the  detriment  of  the  surety.  In  this 
rase,  however,  the  Hiirety  on  a  statutorj 
I'laim  liond  was  held  not  released  by  the 
addition  of  another  surety  after  the  bond 
had  been  approved  and  acrepted  by  the 
Mheriff,  because  the  sheriff,  who  procured 
the  additional  name,  and  the  person  thus 
signing  as  surety,  were  treated  as  strangers 
to  the  instrument,  an  alteration  by  a  stran- 
ger not  being  regarded  as  affecting  tbe  orig- 
inal instrument  in  any  way. 

See  Gardner  v.  Walsh  (18Do|  5  El.  &  Bl.  > 
S3,  no  Eng.  Reprint,  412,  24  L.  J.  Q.  B.  N.  I 
S.  286,  1  .Iiir.  N.  S.  828,  3  \Teek.  Bep.  480, ' 
infra,  note  19. 

*  Henry  v.  Coats   (lad.)  supra. 

B  Singleton  v.  MeQuerry  (1B8T)  66  Kj. 
41,  2  S.  W.  652. 

» Montgomery  B.  Co.  v.  Hurst  (1846)  9 
Ala.  513,  holding  the  maker  of  a  note  not 
relieved  of  liability  thereon  by  the  addition 
of  two  parties  as  sureties  thereto,  to  enable 
the  payee  to  negotiate  the  paper.  The 
court  states  that  the  addition  of  these 
names  did  not  "in  the  slightest  degree  af- 
fect or  in  any  manner  increase  or  vary,  | 
the  liability  of  the  defendant.    His  promise  i 

L.R.A.1918F. 


ing  the  principal  obligor;  that  if  the  ad- 
dition does  not  in  any  way  increase  or 
vary  his  liability,  be  is  not  discharged 
by  the  addition  of  parties  after  the 
execution  and  delivery  of  the  instm- 
ment,  without  his  knowledge  or  eon- 
sent.**  It  has  been  stated  that  "unless 
the  principal's  liability  is  in  some  way 
affected  by  the  addition  [of  a  surety], 
it  cannot  be  material,"**  It  has  been 
stated  generally  that  the  addition  of  a 
maker  is  not  an  alteration.^ 

Some  courts  hold  that  the  addition  of 
a  surety  or  guarantor  is  not  a  materiAl 
alteration." 
EB«et  of  faoi  tluit  addad  party  ia  Bot 

lUble. 

It  has  been  held  that  where  no  con- 
sideration moves  to  the  additional  party 
who  signs  after  the  execution  of  the 
original  contract,'*  or  if  the  additional 

still  continued  to  be  several,  and  wag  nei- 
ther increased  nor  diminished.  The  names 
might  have  been  put  on  the  back  of  the 
note,  with  impunity,  and  perform  in  effect 
the  same  oflice  there  that  they  did  boloir 
the  signature  of  the  defendant.  In  elUier 
position  they  were  sureties  for  [the  payee) 
and  not   for  the  defendant." 

But  the  authority  of  the  case  is  doubted 
in  Brown  v.  Johnson  Bros.  (1899)  127  iU. 
292,  51  L.R.A.  403,  85  Am.  St.  Rep.  134.  2S 
So.  579. 

"  Miller  v.  Finley  (1872)  26  Hich.  249, 
12  Am.  Rep.  306. 

Klves  V.  McHard  (1878)  2  lU.  App.  176, 
afQrmed  without  reference  to  this  point  in 
(1882)  103  III.  97,  where,  some  time  after 
the  execution  of  a  note  and  delivery  to  the 
payee,  it  was  signed  by  another  person  im- 
mediately under  the  signature  of  the  mak- 
er, as  security.  The  court  states  thit 
"some  judges  think  that  such  a  signing  is 
an  alteration  which  destroya  the  note  as  to 
the  other  makers,  if  done  without  their 
consent.  In  our  judgment,  however,  this 
is  not  the  law."  In  this  case  the  party 
signing  the  note  was  treated  as  a  guaraiv 
tor,  against  whom  the  holder  of  the  note 
was  entitled  to  judgment,  if  there  whs  a 
consideration   for   his   signing. 

But  see  Soaps  v.  Eichberg.  supra,  note  1. 

IS  Taylor  v.  Acorn  (1898)  1  Ind.  Terr. 
436.  46  S.  W.  130. 

And  see  further  as  to  addition  of  guar- 
antor or  inrtorser,  infra. 

MSousB  V.  Lucas  |1909)  156  CaL  fSO.mi 
Pae.  413.  holding  that  the  signature  by  the 
wife  of  the  maker  of  a  note  as  surety  sub- 
sequent to  its  execiition,  without  any  pen- 
sideration  passing  to  her,  is  of  no  'effect. 
The  action  in  this  case  was  to  forccloce  a 
chattel  mortgage  securing  the  note,  and  the 
court  concludes  that  "in  any  event,  tbe  ti- 
ditiona!  name  of  the  wife  on  the  note  after 
the  execution  of  the  mortgage,  the  alter- 
ation not  being  material,  would  not  affect 
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party  has  not  capacity  to  contract," 
such  signing  is  unmalerjal.  On  the  con- 
trary, it  h*s  been  held  that  the  fact  that 
the  parties,  the  addition  of  wboae  namee 
constitutes  the  alteration  are  not  in  fact 
bound  by  the  inatrument  doeB  not  pre- 
vent Buch  addition  from  being  a  ma- 
terial alteration." 
RiSkt  t*  re«OTer  Bpoii  •rii^nBl   o*m- 

■idaxatloB. 

The  right  to  recover  other  than  upon 
the  instrument  is  not  within  the  scope  i 
of  the  present  note.  It  may  be  stated,  ! 
however,  that  the  fact  that  no  recovery 
can  be  had  u]>on  the  instrunieDt  does 
not  neoessarily  mean  that  the  partiea 
are  discharged  of  all  liability.  In  a  ma- 
jority of  the  cases  the  question  of  the 
liability  upon  the  original  consideration 
was   not  raised;   but  in  some  of  them 

or  impair  the  lien  of  tlie  mortgage,  nor  af-  i 
feet  the  riglit  of  the  pUintiff  in  seuking  re- 
lief l)y  foreoloaure  of  the  mortgage  to  pro- 
ceed oaly  againat  the  principal  and  the ' 
property  covered  by   the  mortgage."'  | 

U  Williamx  v,  Jenaen  il8B2)  75  He.  681. 
holding  that  the  addition  of  the  name  of  a 
married  woman  to  a  note  upon  the  procure-  I 
ment  of  the  principal  maker  and  the  payee  : 
iloes  not  discharge  a  surety  thereon,  where 
it  is  aot  shown  that  the  niaixied  woman 
bad  capacity  to  contract  by  reason  of  hav- 
ing a  separate  eatate- 

la  Brown   v.  Johnson  Bros.    (Ala.)    supra. 

IT  Soaps  V.  Eichberg  (1891)  42  IlL  App. 
375  (note  given  for  borrowed  money) ;  Sul- 
livan T.  Rudisill  (18MI  63  Iowa,  158,  18  N. 
W.  856  {note  given  for  borrowed  money; 
recovery  allovr^  against  party  borrowing 
money,  not  against  a  surety  on  the  note). 

ts  Sullivan  v.  Rudisill   (Iowa)   supra, 

l>  Brown  v,  Jc^jiaon  Bros.  lAIe.)  snpra-, 
Soaps  V.  Eichberg  (1801)  42  III  App.  375; 
Fowler  V.  Laclienmeyer  (1S16)  1113  IlL  App. 
547  (names  of  two  makers  added  after  de- 
livery, but  by  whom  or  why  did  not  ap- 
pear);  NichofsoD  V.  Combs  (1883)  00  Ind. 
515,  46  Am.  Rep.  229  (additional  signature 
procured  by  payee  who  was  suing  on  the 
note);  Windle  v.  Wjlliama  (1B07)  18  lad. 
App.  158.  47  N.  £.  680  (see  infra,  note  20); 
Hall  V.  JlcHenry  (1885)  IB  Iowa,  521,  87 
Am.  Dec.  451  (dictum  that  comalcer,  who 
claimed  to  be  surety,  was  released  by  pro- 
curing an  additional  surety) ;  Dickermaa  v. 
Uuier   (1876)   43  Iowa,  508. 

Hamilton  v.  Hooper  (1877)  46  Iowa,  516, 
26  Am.  Rep.  161,  holding  the  joint  makers 
of  a  note  discharged  where  an  agent  of  the 
payee  procured  an  additional  signature 
after  its  execution  and  delivery,  but  before 
delivery  to  the  payee,  who  had  uo  knowl- 
edge   of    the    obtaining    of    the    additional 

Sullivan  v.  Rudisill  (Iowa)  supra,  hold- 
ing that  a  promissory  note  signed  by  two 
persons,  one  of  whom  clainied  to  be  a 
surety,  is  defeated  by  the  Bubserjuent  sign- 


this  question  was  considered,  and  it  was 
held  that,  in  the  absence  of  a  fraudulent 
alteration,  a  recovery  upon  the  original 
consideration  is  not  precluded  by  the 
addition."  The  signing  by  such  new 
party  does  not,  by  way  of  novation,  die- 
aharge  the  debt  for  which  the  note  was 
ori^nally  given,  and  create  a  new  one 
for  which  the  additional  signer  ia  alone 
Uable." 
Etfeet  npoB  IlaMUtj  a<  ntaker  of  bM« 

^  tliMn-y  tkat  atakar  ti  relleTed. 

The  foregoing  genera]  theories  lead  to 
different  results  when  applied  to  the  ad- 
dition of  particular  parties.  According 
to  one  theory,  a  maker  of  a  note  is  re- 
lieved of  liability  thereon  by  the  addi- 
tion of  another  maker  without  his 
knowledge  or  consent,  after  the  execu- 
tion  and  delivery  of  the   instrument." 

ing  after  ita  maturity  by  a  third  person, 
who  also  signed  as  surety. 

Browning  v.  (iosnell  (181)4)  SI  Iowa,  448, 
60  N.  W.  340,  hoMing  that  the  maker  of  a 
note  is  relieved  of  liability  thereon  by  the 
addition,  after  delivery  to  tlie  payee,  of  an- 
other maker,  and  also  that  such  other 
maker  is  relieved  of  liability  by  the  subse- 
quent addition  of  a   third   maker. 

Singleton  v.  McQuerry  (1S87]  85  Ey.  41, 
2  S.  W.  852;  Farmers'  Bank  v.  Myers 
(1802)   50  Ho.  App.  iri7    (dictum). 

Allen  v.  Dornan  (18»4)  57  Mo.  App.  268, 
holding  the  makers  of  a  note  discharged  by 
the  addition,  after  the  decease  of  one  of 
them,  of  the  name  of  an  heir,  as  evidence  of 
his  good  faith  and  intention  to  pay  the 
note  out  of  the  assets  of  the  decedent's  es- 
tate. 

Wallace  v.  Jewell  (IBTl)  21  Ohio  St.  163. 
8  Am,  Rap.  48;  Harper  v,  Stroud  (1874)  41 
Tax.  367,  approved  in  Bolt  v.  State  Sav. 
Bank  (1615)  —  Tex.  Civ.  App.  — ,  17fl  S. 
W.  IIIB;  Ford  v.  First  Nat.  Bank  (1806) 
—  Tea.  Civ.  App.  — ,  34  S.  VV.  684. 

Gardner  v.  Walsh  (1855)  6  EI.  &  Bl.  64. 
119  Eng.  Reprint,  413,  24  L.  J.  Q.  B.  N.  S. 
285,  1  Jur.  N.  S,  828,  3  Week.  Rep.  460, 
holding  that  the  maker  of  a  promusory 
note,  who  is  in  fact  surety  for  the  other 
maker,  is  released  by  the  addition  of  an- 
other co-obligor,  who  signs  also  as  surety 
for  the  principal  maker, 

Carrique  v,  Beaty  (1807)  24  Ont.  App. 
Rep.  302,  holding  tliat  the  joint  maker  of  a 
note,  who  is  in  fact  a  surety  for  the  otbci' 
joint  maker,  is  released  by  the  addition  of 
another  joint  maker,  who  signs  as  security 
alaa. 

It  has  been  held  that  it  cannot  be  said 
that  the  addition  of  a  maker  to  a  note  can 
be  but  beneficial  to  the  other  makers. 
Soaps  V.   Eichberg   (1891)   42  IIL  App.  37-1. 

Sureties  who  signed  a  promissory  note 
after  its  execution  and  delii'ury  to  Uic 
payee,  and  without  the  consent  of  the 
principal,  were  held  liable  in  Hughes  v. 
Littlefleld  (1841)  18  He.  400,  in  an  action 
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He  is  relieved  by  the  addition  of  b  sure- 
ty or  anreties."  The  makers  of  a  joint 
and  several  note  are  relieved  of  liability 
thereon  by  the  addition  of  another 
maker.*'  It  has  been  held,  however,  that 
if  the  object  in  adding  the  party  is  "to 
guaranty  payment,  or  to  furnish  addi- 
tional security  otherwise  than  by  be- 
coming or  assuming  to  become  a  joint 
maker,  there  could  be  no  objection  to  the 
aceompliahment  of  such  object.  The 
new  agreement,  in  such  oaae,  would  be  a 
collateral  one,  and  it  would  leave  the 
integrity  of  the  original  note  unaffected. 
Nor  do  we  suppose  the  case  would  be 
altered  if,  in  giving  Buch  security,  the 
new  party,  should,  by  mistake  or  in- 
advertence, sign  the  note  in  such  way  as 
to  indicate,  prima  facie,  that  he  was  an 
original  promisor,  the  real  intention  be- 
ing otherwise."" 


That  the  maker  of  a  note  is  relievd 
of  liability  thereon  is  ^ecially  true  if 
he  ia  in  fast  a  surety,"  and  the  addi- 
tion ia  without  hia  knowledge;'*  and  il 
baa  been  so  held  although  the  payee  and 
principal  maker  agreed  at  the  time  thf 
note  was  delivered  that  the  additional 
sureties  were  to  aign  it.** 

In  tbe  ease  of  an  instrument  in  font 
joint  and  several,  but  executed  by  odp 
maker  only,  it  has  been  held  thai  fh^i 
execution  of  a  note  in  auch  form  is  sueh 
evidence  ■>£  authority  or  assent  to  tlie 
procurement  of  an  additional  siguatnrf 
as  to  require  the  maker  who  would  dis- 
charge himaelf  on  the  ground  of  an  un- 
authorized addition  of  a  co-obligor  after 
its  execution  and  delivery  to  the  payee, 
to  show  an  actual  dissent,  or  cireniD- 
atances  equivalent  thereto."  But  where 
a  joint  and  several  obligation  has  been 


the  wish  of  the  principal,  his 
would  not  be  altered  thereby,  nor  would 
any  new  reeponsibility  attach  to  him  in 
conaequence  of  auch  signing.  But  in  Pal- 
mer V.  Blanchard  (1915)  113  He.  380,  94 
Atl.  220,  Ann.  Cas.  1917A,  809,  the  uddi- 
tion  of  the  signature  of  a  firm  of  which  the 
maker  of  a  promissory  note  was  a  member 
is  stated  to  b«  a  material  alteration  that 
would  defeat  a  recovery  upon   the  note. 

In  Morgan  v.  Vandermark  (1877)  1  T«t 
App.  Civ.  Cas.  (White  A.  W.J  263,  the 
signing  by  the  payee  of  a  promissory  note 
as  a  security  thereon  was  held  not  to  be  a 
material  alteration,  on  the  theory  that  it 
had  the  legal  efTect  to  bind  the  payee  mere- 
ly as  an  Indorser,  and  was  evidently  made 
with  that  purpose,  and  not  for  any  fraud- 
ulent purpose.  However,  In  this  case  the 
payee  had  signed  not  only  on  the  face  of 
the  note  as  seciirity,  but  had  also  indorsed 
the  note  by  writing  his  name  on  the  back. 

■eWindle  v.  Williams  (1897)  18  Ind. 
App.  158,  47  N.  E,  690,  holding  that  one  of 
the  makers  of  a  note  was  released  from  lia- 
bility thereon  by  the  addition,  without  his 
knowledge  or  consent,  of  the  names  of  ad- 
ditional makers.  It  was  held  not  material 
in  this  case  to  detemihie  whether  such 
maker,  thus  released,  occupied  the  relation 
of  surety  or  principal.  The  parties  who 
were  added  in  this  case  were  in  fact  sureties. 

C^appell  V.  Spencer  (1867)  23  Barb. 
IN.  Y.)  584,  holing  a  note  avoided  as  to 
the  makers  thereof  by  the  subsequent  addi- 
tion of  the  name  of  the  payee  as  &  maker 
of  the  instrument,  upon  a  transfer  thereof. 
■  It  is  stated  in  Burton  v.  Baker  (1857)  31 
Barb.  (K.  Y.)  241,  that  the  signing  of  a 
note  by  the  payee  as  maker  discharges  the 
original  maker.  If  made  without  his  ton- 
sent.      But    see    New    York    ca«cs    contrs, 

See  Hall  v.  McHenry  (18851  19  Iowa, 
.121,  87  Am,  Dec.  451,  supra,  note  IB. 


*t  Bowers  v.  Brlggs  (1863)  20  Ind.  13.0. 
holding  the  makers  of  a  joint  and  several 
note  discharged  of  liability  thereon  by  the 
act  of  the  payee  in  procuring  another 
maker,  in  order  to  enable  him  to  bring  suit 
upon  the  note  in  a  county  other  than  that 
in  which  the   original  makers   resided. 

MWallace  v.  Jewell  (1871)  21  OhioSt. 
103,  8  Am.  Rep.   48. 

■>  Holding  the  xureties  on  a  note  die- 
charged  of  liability  thereon  by  the  additJon 
of  another  obligor.  M.  Eumlev  Co.  v.  Wil- 
Cher  (1902)  23  Ky.  L.  Rep.  1745,  66  S.  AV.  7. 

Merchants'  Bank  v.  Buaeell  (1897)  16 
Wash.  546,  48  Pac.  242. 

Wallace  v,  Jewell  (Ohio)  supra,  holding 
indorsers  who  weie  held  to  occupy  the  re- 
lation of  original  makers  as  sureties  for 
the  principal  maker  to  have  been  reles^d 
by  the  addition  of  another  party  as  makei. 

Hln  Owens  v,  Tague  (1891)  3  lad.  App. 
245,  2D  N.  E.  784,  the  note  was  delirered  to 
an  agent  of  the  payee,  but  the  payee  re- 
fused to  receive  it  from  his  agent  when  he 
presented  it  with  only  one  surety,  and  tlu' 
name  of  the  additional  surety  was  ttirri'- 
after  obtained  bv  the  agent.  This  f»et 
waa  held  not  to  al^ect  the  question  as  tn  tlic 
liability  of  the  first  surety,  the  court  slat- 
ing that  when  the  note  was  delivered  to  tlu' 
agent,  the  conti-act  was  completelj-  ex- 
ecuted so  far  as  the  first  surety  was  ron- 
cemed,  and  it  could  not  be  altered  nFtcr- 
wards  without  his  assent, 

MBerrynian  v.  Manker  (1881)  56  low*. 
160,  »  N.  W.   103. 

■•Lilley  v.  Evans  (1843)  3  B.  Mon.  (Ky.) 
417. 

If  ia  further  held  in  this  case  that  tlie 
authority  implied  in  the  form  of  the  note, 
to  obtain  an  additional  signature,  wonl^l 
pass  with  the  note  itself  to  an  assignee, 
so  that  the  fact  of  his  having  procured  such 
signature  after  the  assignment  of  the  nole 
to  him  did  not  invnlidate  it  aa  to  the  orig- 
inal obligor.  Tlie  original  maker  pleaded 
simply  that  the  signature  of  the  co-ohligot 
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executed  by  a  plurality  of  persons,  th« 
addition  of  another  maker  avoids  the  in- 
islrument  as  to  nonconsenting  parties.*^ 

If,  in  adding  a  party,  there  is  ea  al- 
teration in  the  body  of  the  note,  thia 
fact  faaa  been  emphasized  in  holding  that 
prior  parties  hftTC  been  released.** 
—  theoTT  tliat  ^&k«T  la  >at  reltered. 

According  to  other  cases,  the  addition 
of  another  maker  or  makers  to  a  note 
without  the  knowledge  or  consent  of  the 
prior  makers  does  not  release  sneh  prior 
makers,  where  the  additional  maker  is 
in  fact  a  surety.**  It  is  held  in  other 
cases  in  which  the  additional  signer  or 
KJgnere  did  in  fact  sign  as  sureties  that 
the  maker  is  not  released,  without,  how- 
ever, making  any  point  of  the  fact  that 
they  so  signed.*"  In  one  case  *'  the 
pourt,  after  referring  to  the  doctrine 
holding  the  addition  of  a  new  person  as 
a  principal  maker  to  be  a  material  alter- 
ation, states:  "However  that  may  be, 
yet  where  the  signature  added,  althongh 

had  been  procured  by  the  asKignre  without 
the  knowledge,  consent,  or  ajiprobatiou  of 
the  maker,  and  that  he  had  not  since  ap- 


in  form  that  of  a  joint  promiaor,  is  in 
fact  that  of  a  surety  or  guarantor  only, 
the  original  maker  is,  as  between  him- 
Haif  and  the  surety,  exoluairely  liable  for 
the  whole  amount;  and  hia  ultimate  lia- 
bility to  pay  that  amount  is  neither  in- 
creased nor  diminished;  and,  according 
to  the  general  current  of  the  American 
authorities,  the  addition  of  the  name  of 
a  surety,  whether  before  or  after  the 
first  negotiation  of  the  note,  is  not  such 
an  alteration  ss  discharges  the  maker." 
The  court  in  another  case  **  in  which  the 
additional  party  signed  as  co-obligor 
with  the  maker  of  the  note,  but  was 
treated  as  a  surety,  states  that  "it  is 
very  diffleult  t«  see  how  such  a  change 
can  affect  him  [the  original  maker]  in 
any  but  a  mere  technicality,  which  nei- 
ther changes,  increases,  nor  diminishes 
his  liability.  Where  there  is  no  surety, 
the  principal  is  liable  to  be  sued  several- 
ly, and  made  to  pay  the  whole  debt,  if 
he  has  any  projierly  liable  to  execution. 
Hie  liability  on  a  joint  judgment  is  pre- 


1  hiu   duty  to  disappii 
>T  Khipp    V.    .Suggett    (1848)    8   B.    Man. 
(Ky.)   5. 

M  In  Bark  of  Limestone  v.  Penick 
(182.5)  2  T.  B.  Mon.  (Ky.l  !)8,  15  Am.  Dec. 
l:i(i,  one  who  had  an  accommodntion  note 
At  a  bank,  secured  by  the  indorscinent  of 
two  indorsere,  deposited  a  not^  drawn  by 
him,  payable  to  one  of  the  iiidor^eiH,  and 
indorsed  by  the  payee  and  the  other  in- 
dorser,  to  be  filled  in  in  renewal  of  the 
transaction  by  the  bauk.  Initeud  of  filling 
in,  as  Intended  by  the  parties,  the  bank  al- 
tered the  note  by  mnkijig  it  payable  to 
the  bank,  and  had  it  signed  by  the  indora- 
vre  aa  comakers.  This  was  held  to  avoid 
the  note  an  to  the  originai  maker.  The 
note  having  been  eigned  by  the  tirtt  in- 
'1or^>er  as  maker,  and  subsequently,  without 
his  knowledge,  by  the  second  indorser  also 
att  maker,  the  note  was  held  voided  also  as 
to  the  first  indorser;  or  rather,  the  second 
maker,  the  position  he  then  occupied.  This, 
however,  is  treated  as  more  in  the  nature 
of  an  alteration  than  as  a  mere  addition  of 
a  party.  The  action  was  one  ngain^tt  the 
second  maimer  only,  so  Ihiit  biH  liability  is 
the  only  question  involved  in  the  case. 
Vpon  what  seems  to  have  been  a  second 
sppeal  of  thia  case,  reported  in  [18£7)  6  T. 
n.  Mon.  (Ky.)  26,  the  court  held,  contrary 
to  its  decision  in  the  first  case,  that  the 
first  or  original  maker  wan  not  relieved  by 
the  alteration  in  the  note,  but  that  the 
Mcond  maker  was  relieved  hv  inserting  the 
name  of  the  second  indorser  as  a  co'obligor 
nnlPHS  such  act  had  been  coatirmsd  or 
vatiticd. 
L.R.A.lBlsr'. 


••Meraman  v.  Werges  UHN-J)  H^  V.  S. 
130,  28  L.  ed.  «41,  5  Sup.  Ct.  Rep.  flo; 
Thorn  v.  Davis  (1017)  131  Ark.  178,  IBS  S. 
j  W.   283. 

I  Taylor  v.  Acom  (1898)  1  Infl.  Terr.  43H. 
i  45  S.  W.  130,  holding  a  husband  who  had 
I  made  a  note  not  released  by  the  stgnin-:! 
!  thereafter,  at  the  procurement  of  the 
I  payee,  by  tlie  wife  ats  necurity  therefor. 
]  Miller  V.  Finley  (1872|  28  Mich.  240.  12 
I  Am.  Rep.  ^06  (one  person  signed  as  co- 
I  obligor  for  the  maker)  ;  Royae  v.  State  N'al. 
Bank  (1806)  50  Meb.  18.  80  X.  W.  301. 
See  Barnes  v.  Van  Keuren  (1891)  SI  Neb. 
165,  47  N.  W.  848.  mfn,  text  to  note  55, 
I  The  court  in  Stone  v.  White  (1857)  8 
Gray  (Mass.)  580,  in  holding  that  the  addi- 
tion of  the  name  of  s  surety  to  a  promis- 
sory note  upon  a  eoilHleral  agreement  be- 
tween the  payee  and  the  surety  did  not 
constitute  an  alteration  of  the  contract  of 
the  original  parties,  states  that  "it  did  not 
in  any  way  change  or  atTeot  their  right. 
It  was  a  new  and  independent  contract. 
made  on  a  sufficient  consideration  with  a 
third  party,  to  which  tlieir  assent  was  un- 
necessary. The  appeal  in  this  case,  how. 
ever,  was  by  the  additional  signer,  against 
whom  s  judgment  had  been  rendered  under 
instructions  that,  to  entitle  the  plaintiff  to 
recover,  it  must  have  been  proved  that  de- 
fendant signed  with  the  cunsent  of  the 
makers   or  one  of  theiii. 

M  Moiitgomerv  R.  Co.  v,  Hurat  (184B)  9 
Ala.  513.  But  the  authority  of  the  Hurat 
Case  is  doubted  in  Brown  v.  Johnson  Bros. 
(1899)  127  Ala.  2B2,  .51  L,R.A.  403,  86  Am. 
St.  Rep.  134,  28  So.  679. 
Sl  Meraman  v.  Werges  {V.  S.)  supra. 
M  Miller  v.  Finley  (1872)  26  Micll.  210, 
12  Am.  Rep.  306. 
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eisely  the  same.  His  property  is  prim- 
arily liable,  and  if  be  has  enough  to  pay 
the  judf^ment,  and  it  is  paid  by  him,  or 
out  of  his  property,  he  has  no  further 
coucern  with  the  surety,  aa  he  can  have 
no  right  of  contribution  for  hie  own 
debt.  The  fact  that  he  may  not  pay 
does  not  in  any  way  affect  the  nature  or 
extent  of  his  judgment  obligation.  A 
surel.y,  may,  perhaps,  in  some  cases,  be 
injuriouely  affected  by  an  addition  to 
the  number  of  suretiee,  where  there  is 
more  than  one  already ;  as,  in  caae  of 
the  bankruptcy  of  any  of  them  his  ob- 
l^ation  to  pay  may  be  increased,  and 
his  right  of  prosecution  against  cosure- 
ties diminished,  by  the  change.  But  aa 
the  principal  is  bound  to  pay  the  whole 
debt  without  contribution,  his  liability 
cannot  possibly  be  changed  by  the  ad- 
dition of  sureties." 

The  maker  of  a  several  note  has  been 
held  not  released  by  the  addition  of  a 
party  who,  so  far  as  appears  from  the 
report  of  the  case,  was  a  co-obligo^ 
nothing  being  said  as  to  suretyship.** 
In  an  action  against  the  payee  of  a  sev- 
eral note,  who,  upon  a  transfer  thereof, 
signed,  the  instrument  as  maker,  the 
foregoing  theory  that  such  an  addition 
does  not  amount  to  an  alteration  which 
releases  the  original  maker  has  been  ad- 
hered to.**  In  one  such  case  •*  the  court, 
after  referring  to  a  case  in  which  joint 
and  several  notes  were  held  to  be  dis- 
charged by  the  addition  of  party,  con- 
tinued :  "But  I  have  found  no  case, 
and  none  has  been  cited,  holding  that  a 
name  added  to  a  several  note  is  such  a 
material  alteration  as  avoids  it,  and 
upon  principal  I  can  perceive  no  reason 
why  it  should  be  so  held.  A  note  writ- 
ten, 'I  promise  to  pay,'  etc.,  can  never 
be  made  a  joint  contract,  however  many 
names  may  be  added  to  it.  The  law 
permits  an  action  against  the  makers, 
as  upon  a  joint  or  several  contract,  but 

MCarcl  V.  lliller  (1874)  1  llun  (H.  Y.) 
504  (pavee  procured  another  maker). 

MBrownell  v.  Wianie  (1864)  20  N,  Y. 
40fl,  8n  Am.  Dec.  314.  holding  liable  the 
payee  of  a  promissory  note  who  had  signed 
the  same  bb  maker  upon  a  transfer  thereof, 
upon  tJie  ineiatence  of  the  transferee  that 
the   payee   became   responsible   to   pay   the 

An  action  against  all  makers  in  favor  of 
the  trajisferee  of  a  note  which  the  payee 
signed  as  maker  upon  the  trnnsfer  was  sus- 
tained in  Partridge  v.  Colby  (1865)  lU  Barb. 
{K.  Y.)  248. 

In  Denick  v.  Hubbard  (1882)  27  Hun 
(N.  y.)  347,  the  mnkers  of  a  note  are  held 
not  to  be  relieved  of  liability  thereon  by  thf 
addition  of  the  signatures  of  tlie  payee,  and 

I..R.A.l(11Rr. 


the  contract  itself  is  not  ehanged.  The 
liability  of  the  first  sigiier  is  the  same, 
however  many  may  be  joined  in  the  ac- 
tion with  him.  The  note  continues  to  be 
payable  on  the  same  day,  at  the  savie 
place,  and  to  the  aame  person,  and  for 
precisely  the  same  amount ;  and  if  there 
are  any  other  parts  of  the  obligation 
which  can  be  considered  material  in  the 
sense  that  an  alteration  in  that  respect 
vitiates  the  note,  I  am  unable  to  compre- 
hend it.  .  .  .  But  it  may  be  said  that 
in  the  case  of  notes  and  bills,  the  coo- 
tract,  although  in  form  several,  yet, 
when  signed  by  two  or  more  persons, 
it  may  be  sued  upon  as  a  joint  or  sev- 
eral paper,  is  a  rule  of  law  which  be- 
comes a  part  of  the  contract,  and  the 
contract  is  to  be  construed  in  reference 
to  it.  This  consideration  does  not  chancre 
it.  It  is  still  a  several  contract,  and  is 
joint  only  for  the  purpose  of  the  rem- 
edy upon  it."  The  court  concludes  by 
referring  to  the  faet  that  in  the  case  at 
bar  the  x>arty  who  had  last  signed  the 
note  was  trying  to  avoid  it,  and  con- 
cludes that  he,  at  least,  was  not  en- 
titled to  avoid  the  note. 

The  signing  of  a  note  by  the  prineipal 
debtor  after  its  delivery  to  the  payee 
has  been  held  not  to  be  a  material  alter- 
ation which  releases  the  previous 
signer.** 

The  foregoing  rule  that  there  is  no  re- 
lease by  the  addition  of  a  party  has  been 
applied  even  where  the  party  cUiming 
a  release  by  reason  of  the  addition 
claims  to  have  occupied  the  relation  of 
surety.  Thus,  a  joint  maker,  who 
claimed  to  have  been  a  surety,  has  been 
held  not  released  by  the  addition  of  an- 
other maker,  who  signed  for  the  ac- 
commodation of  the  [layee.*^ 
Effect  Bpon  Uabilltr  af  Imdorser. 

It  has  been  held  that  the  indorser  nf 
a  note  is  relieved  of  liability  on  his  tn- 

a  succeeding  holder  of  the  note  as  makers 
of  the  instrument.  The  payee  signed  im- 
mediately under  the  siguatures  of  the  tvn 
makers,  while  the  subsequent  holder  aijinel 
immediately  over  such  signatures,  and  at 
the  end  of  the  note, 

KBrowneil  v.  Winnie  (1864)  2fl  S.  Y. 
400,  86  Am.  Dec.  314. 

M  Union  llkg.  Co.  v.  Martin  (1897)  113 
Mlcfc.  r,21.  71  N.  W.  887. 

*iRudu]ph  v.  Brewer  (18»1)  IHt  Alt.  isn. 
11  So.  314,  decided  upon  anthority  of  Mont- 
gomerv  K.  Co.  v.  Hurst  (Ala.)  supra;  Gino 
v.  Heath  (1877)  36  Hkh.  441,  decided  u|»ii 
authority  of  Miller  v.  Fintey  (Mich.)  «pn. 
Hee  Sousa  v.  Lucas  (1900)  ISS  Cal.  460,  ll»o 
Poc.  413,  aupra,  note  14. 
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AddltlOB   of   gvarftntor   or   Indoner. 

In  some  cases,  although  the  additional 
party  signed  on  the  face  of  the  iustniT 
meut,  he  has  been  held  to  occupy  tha 
relation  of  guarantor"  or  indotser,** 
and  the  addition  of  the  name  of  a  guar- 
antor or  indorser  is  held  not  to  amount 
to  a  material  alteration.*' 

In  on«  sacibi  oaae,  boldiog  that  the  ad- 
dition ef  a  jmarantor  t«  a  note  doM  not 
discharge  a  noneonaentin^  maker,  who 
seems  to  have  been  a  surety,  it  is  stated 
that  the  contract  of  guaranty  is  a  sepa- 
rate and  indepeDdent  lialiility,  distinet 
from  any  existing  in  favor  of  the  holder 

MHenry  v.  Co»U  (ISCIJ  17  Ind.  181, 
liolding  thitt  a  thiril  party,  who  bad  in- 
dorsed a  note  foi  the  acconiaiodiitioii  ol  tlia 
psT-ees,  to  enable  them  to  BoU  it,  was  re- 
lieved of  liability  thereon  by  the  addition 
of  another  maker,  and  the  change  in  the 
body  of  the  note  from  "I  promucd"  to  "ve 
jiromiM."  The  change  in  thia  cmm  waa 
luade  with  the  ceneept  of  the  maker,  but 
without  the  knowledge  or  consent  of  the 
iaJorser. 

See  MoDtgomery  v.  Croasthwait  (1SS9) 
90  AU.  353.  12  I..K.A.  140.  24  Am,  St  Rep. 
832,  8  So.  4&S,  eupra,  note  3,'  aad  Wallace 
y.  Jewell  (1871)  21  (Hkio  Bt.  103,  8  Aai. 
Rep.   48,  supnL,  Bote  23. 

"Ives  V.  UcHard  (18781  2  111.  App.  17B, 
affirmed  vitbout  referenoe  to  the  point 
in  (1882)  102  IH.  U7.  statisK  tbal  such  a 
M^ner  i«  •  guaraator  "unleea  aucb  aiguinf 
nas  originally  intended."  Bee  Soaps  v. 
Eii-hberg   (ISfil)  42  HI.  App.  315. 

The  inadvertent  signing  by  the  payee  of 
■  note  upon  a  transfer  of  the  same,  imme- 
diately under  the  signature  of  the  maker, 
intending  to  sign  the  note  as  a  mpre  guar- 
antor, was  held  not  to. invalidate  the  note, 
b  Cason  v.  Wallace  (186S)  67  Kj.  388. 
The  payee  was  held  not  to  have  become  a 
maker   by  thia   inadvertent   s^ning. 

First  Nat.  Bank  r.  Weidenbeok  (18B9)  38 
C  C.  A.  131,  67  Fed.  SUS,  holding  that  th« 
addition  of  the  name  of  a  guaraolor  on  tb« 
face  of  the  note,  and  its  ■ubsequant  erasure 
therefrom,  ^d  not  amount  to  a  material  al- 
teration of  the  note. 

In  McCaugbey  v.  Smith  (1803)  .27  S.  Y. 
39,  the  indoracr  of  a  promissory  note  was 
held  not  discharged  by  the  signing,  upon 
the  procurement  of  the  holder,  of  a  third 
party  as  maker  of  the  note.  Emott,  Judgb. 
Tss'of  the  opinion  that  by  thus  signing, 
the  party  could  not  become  a  maker  of  t|ie 
note,  uinL'e  it  had  already  been  made  olid 
delivered ;  that  if  he  could  be  held  at  all, 
it  must  have  been  in  the  capacity  of  guar- 
antor; and  this  being  so,  the  cas 
out   of    the    rule    as    to    olteratl 


of  the  note  agaiMi  tti»-«aker.A*d  wuaty 
tharaQn.** 

It  has  been  held  under  the  NE^tiable 
Instnunent  iUaw,  that  an  indorsemenl.  on 
the  back  of  a  note,  under  that  of  the 
payee,  will  be  oonolusively  presumed  to 
be  that  of  a  subsequent  indorser,  aoa). 
not  that  of  a  joint  maker  or  surety; 
hence,  that  such  an  indorsement  cannot 
be  considered  an  alteration  of  the  in- 
strument,*' 

UabUHr  *f  Midiuil  partT  wit*  omi- 
ieati  to  or  ratMM  adaltloa. 

The  rule  that  the  instrument  is  invali- 
dated by  the  addition  of  parties  does  not 
apply  to  reliave  a  party  who  consenta  to 
the  addition,**  or  who  ratifies  the  ad- 
dilion." 

on  it.  A  majority  of  the  oourt  eoncurrcd 
ia  the  decision  merely,  without  pataing 
upon  the  question  as  to   the  character   of 

the  liability  of  the  party  thus  signing  the 


40  One  who  signed  on  the  faee  of  the  in- 
strument immediately  under  the  signatures 
of  the  makers,  intending  merely  to  indorse 
the  instrament,  was  held  in  legal  effeet  an 
indorser  in  RysA  v.  First  Nat.  Bank  fl8H) 
148  ni.  349,  35  N.  E.  112D.  and  it  is  sUted 
that  no  one  would  pretend  that  an  indorse- 
ment amounted  to  an  alteration  of  the  in- 
strument. 

Bi  parte  Yate*  (185B)  2  De  G.  *  J. 
IW,  44>  Sng.  Beprint,  661,  27  L.  J.  Bankt. 
N.  S.  .e,  4  Jut.  N.  B.  U9.  6  Week.  Rep.  178. 
holding  that  one  who  signed  on  the  faoe  of 
a  note  at  the  \ov.-er  left  hand  corner  was  es- 
tablished by  the  evidence  to  have  intended 
an  indorsement,  and  the  addition  nf  hin 
name  in  this  form  did  not  oonstitute  him  a 
new  maker  of  tlie  note,  or  alter  the  note  in 
any  way. 

See  Morgan  t.  Vandermark  (1977)  I  Tex. 
App.  Civ.  Cas.  (White  4  W.)  263,  supra. 
note  Ip.  .  ■      ; 

41  See  cases  cited  in  notes  3S,  40.  See 
Baker  v.  Lehman,  W,  A  Co.  (1014)  188  Ala. 
493,  65  So.  321,  supra,  text  to  note  4. 

4»  Anderson  v.  Hall  (1603)  4  Neb. 
(Unof.)  494,  04  N.  W.  681.  See  Wallace  t. 
Jewell  (1871)  21  Ohio  St.  163,  8  Am.  Rep. 
48,  supra,  note  22,  text  thereto. 

*»  Ensign  V.  Fogg  (J013)  177  Mich.  317. 
143  N.  W.  82. 

44VoiIca  V.  Green  (1873)  43  Ind.'374. 
holding  thf  estate  of  a  surety  not  released 
by  the  addition  of  another  surety,  where 
the  executor  of  tlie  original  surety's  estate 
consented  to  the  addition.  See  Houch  v. 
Graham,  infra,  note  47. 

Handsnkpr  v.  Pedcrsen  (1012)  71  Wash. 
218,  128  Pac.  230. 

In  Cattoii  v.  Simpson   (1838)   8  Ad.  i  El. 

136,  112  Bb£.  Reprint,  788.  the  maker  af  a 

taken    note   which   was   signed   by  another  as  ae- 

ourity,  who  procured  an  additional  lewirsty 
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The  qnefltioD  of  the  conaideration  for 
aD«h  added  party's  agreement  baa  al- 
ready been  oiacusaed  in  tbia  series  of 
reports.**  Apart  from  the  ^estkni  of 
consideration,  it  is  beld  in  gome  cases 
that  the  person  whose  signature  is  added 
is  liable  on  the  instrument.*'    The  added 


party  has  been  held  liable  where  there 
was  no  fraud  or  miarepreoentation  in 
procuring  his  sigDature,  'altboodi  be 
signed  upon  tbe  faith  of  the  liabi£ty  of 
the  original  maker,  who  may  have  been 
released  by  the  addition  of  another 
party.* 


liTBt,  security,  who,  with  the  added  Mourity, 
ha<l  paid  the  note,  to  recover  the  half  paid 
by  him,  to  Bet  up  the  defenie  that  tJie  note 
wKa  vitiated  by  the  anldiCiM  of  Uta  MCokC 
security,  tbe  court  stating  that,  in  the  ab- 
Hence  of  all  authority,  it  would  hold  that 
this  was  not  an  alteration  of  the  note,  but 
merely  an  addition  which  had  no  effect.  It 
Rerms,  however,  tbe  claim  was  here  that 
the  note  was  tuid  beeaaae  no  fresh  atainp 
was  put  upon  it  when  signed  by  the  second 
security.  The  decision  in  Catton  v.  Simp- 
son |E>S-)  snpra,  is  disapproved  in  Garrt- 
ner  v.  Walsh  <]866)  6  EI.  &  Bl.  S4, 119  Bnx. 
Rwprint,  413,  24  L.  J.  Q.  B.  N.  8.  285,  1  Jur. 
N.  S.  828,  3  Week.  Rep.  480.  Why  H  waa 
iipcoutary  to  disapprove  of  the  Catton  Case, 
in  view  of  the  fact  that  the  party  who  con- 
iiented  to  the  alteration  was  the  party  who 
n-ai  making  the  defense,  is  not  clear. 

u  Owens  V.  Tague  (1861)  3  Ind.  App. 
24S,  20  N.  E.  784i  Emerson  v.  Opp  (18B3) 
II  Ind.  App.  681,  34  N.  E.  840.  3T  N.  E.  24; 
Browning  v.  IJoanell  (1804)  01  Iowa,  448, 
.■>»  N.  W.  340;  Piilliam  v.  Withers  (T83»|  8 
Dana   (Ky.)   SS,  33  Am.  Dec!.  470. 

MNote  to  Bank  of  Can-oIHon  v.  Latting 
44  L.R,A.(N.S.)  481,  and  supplement  there- 
to to  Fidelity  A  D.  Co.  v.  O'Bryan,  1.SLA. 
IftlSE,  574. 

«Hochmark  v.  Richler  (1891)  16  CMo. 
263,  26  Pae.  818,  holding  that  the  last  sign- 
er of  a  promissory  note  is  not  relieved  of 
liability  thereon  from  the  fact  that  one  of 
tbe  prevlons  signers  signed  sa 


dation  maker  for  tbe  other,  and  did  not 
know  that  the  note  was  to  be  signed  1^  the 
party  thus  seeking  to  be  relieved. 

A  safety  on  a  note,  who  may  have  been 
relcaaed  by  the  addition  of  other  suretiu. 
without  his  knowledge  and  consent,  but 
who  had,  uotwitfaEtandino,  paid  the  note, 
may  enforce  contribution  from  sureties  who 
have  subsequently  signed.  Hondc  v.  Gra- 
ham (1886)  106  Ind.  1S6,  56  Am.  Rep.  72;, 

Diekerman  V.  Miner  (1876)  43  Iowa,  508. 
The  coort  here  states  that  tbe  eD'oct  of  such 
a  signing  was  to  execute  a  new  note,  *nd  •« 
the  maker  of  such  note,  the  party  s^isg 
should  be  held  liable. 

Hamilton  v.  Hooper  (18TT)  4«  Iowa,  51S. 
£6  Am.  Rep,  l<tl;  Browning  v.  GosDett 
(1604)  SI  Iowa,  448,  as  N.  W.  S40. 

In  McNeil  v.  Sanfonl  (1S42)  42  Ky.  It. 
one  who  signed  aa  surety  upon  tbe  pro- 
curement of  the  msker,  after  tbe  note  bad 
become  due,  was  held  liable  for  contribo- 
tlon  to  a  surety  who  was  on  the  note  at  the 
time  of  its  delivery,  and  who  had  paid  it. 
bnt  there  is  no  discussion  of  the  release  of 


66  S.  W.  948;  Un^es  v,  Llttledeld  (1841) 
18  He.  400  (see  sapra,  note  1«) ;  McVeas  v. 
Bcott  (1866)  46  Barb.  (M.  T.)  370.  See 
Bronrnell  v.  Winnie  and  Partridge  t.  Colby, 
supra,  note  34. 

w  Crandall  v.  First  Nat  Bank  (1878)  81 
iBd.  340.  W.  A.  K 


KASBAS  SUPREME  OOUItf. 

J.  F.  LESLIE,  Appt, 

J.  S.  COMPTON. 

(103  Kan.  92,  172  Pac.  lOlS.) 

Iitmltatlon    of    actions  —  gnaranty    ol 

One  who  guarantees  the  payment  of  a 
note  by  a  contract  mads  with  tbe  payec^ 
without  the  request  or  knowledge  of  the 
maker,  and  by  reason  of  such  guaranty  is 
required  to  make  payment,  may  thereby  ac- 
quire a  valid  claim  against  the  maker  for 

Headnote  by  Mason,  J. 

NoM.  —  As  to  rights,  as  against  prin- 
cipal debtor,  of  one  who  beoomes  surety  or 
guarantor  without  bis  knowledge  or  con- 
sent, see  annotation  following  tble  case, 
post,  70e. 
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reinbursenent.  But  in  sucb  a  case  his 
attitude  is  that  of  a  vlrtnal  purchaser  of 
the  not«  rather  than  of  a  enrcty  in  thr 
ordinary  sense,  and  if  Hve  years  elspse 
after  tm  maturity  of  the  note  without  the 
maker  rect^ieinE  the  guaranty,  or  erea 
being  informed  of  it.  the  Statute  of  limi- 
tations may  bar  the  guarantor's  daim,  not- 
withetandlng  that  action  is  brought  upon 
it  shortly  after  bis  payment  was  imde. 
For  other  oases,  see  Limitation  of  AotiMU. 
;//.  j,  in  Dig.  ISt  A.  8. 

(May  11,  1018.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Pawnee  County 
in  favor  of  defendant  in  an  action  brouglit 
to  recover  the  amount  of  a  note  which  pUs- 
tiff  was  compelled  to  pay  as  guarantw.  Af- 
Armed. 

nie  facts  are  sUtad  In  Uie  opinion. 


no,  Cookie 


LESLIB  V.  COMPTON. 
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letan,  C.  H.  WlUtanu,  W. 
Id,  H.  S.  iMwiB,  Md  W.  H. 
for  »ppeIlH>ti 


Plaintiff  int  entitled  ta  recover,  oa  hia 
claim  waa  sot  iMried  bj  the  Statute  of 
Limltationa. 

Dul.  Hag.  Init  3d  ed.  S  1768;  Noble  t. 
BeeiDMt-SpauldiDe-WoodMd  Co.  05  Or.  83, 
48  LJUA.{N.S.)  162,  131  Pm.  lOM;  12 
R.  a  L.  g  48,  p.  1089;  Bank  of  Carrolltaii 
r.  lAttlng,  U  LJB.A.(N.S.)  481,  and  note, 
37  Okie.  S,  180  F«c.  144. 

An  MoommodatioB  indorser  who  is  a 
sUreager  to  tlia  note  has  the  right  of  t«- 
imbureement  from  the  maker. 

LIU  ▼.  Oltuon,  92  Kan.  7H,  142  Fac 
SS7;  12  R.  C.  L.  S  64,  p.  IWS;  Noble  t. 
BMnan^paulding-Woodard  Oo.  8S  Or.  98, 
4a  L.K_a..(N.B.)  1S2, 131  Pac.  lOOS;  Teberg 
1,  SwMiMil,  32  Kan.  £24,  4  Fao.  88;  AmoU 
T.  Green,  110  N.  Y.  668,  23  N.  E.  1;  Davie 
T.  Schlemper,  160  Ind.  472,  50  N.  E.  878; 
Leslie  v.  BarriA>n  Nat.  Bank,  97  Ean.  SZ, 
154  Pac.  200 ;  AnthoDj'  Inveet.  Co.  v.  Law, 
«2  Kan.  194,  81  Pac.  746;  Finnan  v.  Blood, 
2  Ean.  497;  Sarbach  v.  Jonee.  20  Kan.  499; 
Follertoa  v.  BUI,  48  Kan.  S66.  IB  L.  K.  A. 
33,  2D  Pac.  683;  Fuller  t.  ScoH,  8  Kan.  26. 

The  Statute  of  Limitatiani  did  not  run 
oatil  Iicslie  paid  tiie  claim. 

Hmtzer  V.  Burlii^ame,  78  Kan.  210,  18 
IJ[.A.(N^.)  685,  B7  Pac.  371. 

Ur.  O.  Polk  CIlBC  and  Mias  Nellie 
CIlBe,  for  appellee: 

If  a  stranger  TtJirateerB  to  gaarantee 
the  pnjment  of  Um  debt  of  enotb«r,  and  does 
»  for  valid  condderation,  he  nay  biad  him- 
self, but  not  the  maker  of  the  note,  except 
under  circunutamces  that  do  not  exist  in 
thi*  caae. 

Briggs  V.  Latham,  3(t  Kan.  208,  18  Pac. 
129. 

Compton  never  heard  (if  this  guaranty  till 
this  snit  wen  hrou^it  and  more  Uian  fifteen 
jeara  had  elapsed. 

The  Statute  of  Limitationa  eommdncea 
cause  of  action  ex- 


Bautdell  v.  Hulett,  60  Kati.  440;  First 
Xat.  Bank  V.  Peck,  8  Kan.  081;  I«wta  v. 
Lewis,  S8  Kan.  663,  60  Pac.  454;  Poole  v. 
fVendi,  83  Kan,  882,  111  Pac.  488. 

The  eatne  of  aetion  eiisfn  the  marneut  the 
lUbUity  ie  fixed. 

Underbill  v.  Spencer,  26  Kan.  71. 

If  a  judgment  is  necessary  to  fix  tiM  ab- 
Mdnte  Uabili^  of  snretj  or  guarantor,  his 
rifbt  of  action  against  tiie  principal  is 
Elamltaneons  with  tbe  jadgmenL  He  haa 
Urre  years  in  which  to  aommence  suit 
i^Inst  his  principal.  If  he  tarries  that 
length  of  time,  the  bar  is  up. 

8titehar  v.  Cox,  62  Nek  632,  72  N.  W. 
848;  12  Am.  ft  Eng.  Enc.  Law,  726;  Lower ' 
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v.  MUler,  66  Iowa,  408,  28  S.  W.  889; 
Stout  v.  Folger,  34  Iowa,  74,  11  Am.  Kep. 
138;  Lodce  v.  Homer,  131  Mass.  93,  41 
Am.  Rap.  198. 

In  this  case  the  three  years'  etatute 
governs. 

Qreen  v.  Gobk,  7  Ean.  297. 

Mason,  J.,  delivered  tbe  opinion  of  the 
otmrt: 

On  October  24,  1890,  J.  B.  Compton  ex- 
ecuted a  note  to  the  Zeb  Crider  Cotnmie- 
eton  Company,  doe  April  24,  IMO.  About 
thirty  days  later  J.  F.  Leslie  signed  a  writ- 
ing guaranteeing  the  payment  of  the  note. 
In  June,  1901,  the  holder  of  the  note  sued 
Leslie,  an)  in  time  obtained  a  Judgment 
against  hlB,  which  he  paid  on  April  16, 
1918.  On  May  29,  1S18,  Leslie  brought  the 
pnsent  action  against  Compton  fer  Indemni- 
ty. He  was  denied  relief  on  the  ground 
that  be  had  been  guilty  of  laches;  that  the 
claim  was  stale  and  waa  blkrred  by  ttte 
Statute  of  Limitations.    He  appeals. 

The  rule  is  that  a  cause  of  action  in  favor 
at  a  surety  against  the  principal  debtor 
does  not  accrue,  and  therefore  the  Statute 
of  LimitatiODs  does  not  begin  to  run  there- 
on, until  payment  has  beoi  made.  Menteer 
V.  Burlingame,  78  Kan.  819,  18  L.R.A.  (N. 
8.)  685,  97  Pac.  871;  25  Cyc.  1113,  1114. 
And  ordinarily  this  rule  is  applicable  to  a 
guarantor.  Here,  however,  the  rights  of  the 
parties  are  affected  by  the  fact  that  Leelle 
became  a  guarantor  not  only  without  an; 
request  on  Uie  part  of  Compton  (as  the 
eaurt  speciflcally  found),  but  also  wltiiout 
any  knowledge  of  tbe  fact  on  his  part  until 
this  action  was  brought  (aa  he  testified 
and  the  court  must  be  deemed  to  have 
found).  It  is  true  Uiat  by  a  contract  with 
a  creditor,  made  without  tile  request  or 
knowledge  of  the  debtor,  a  person  may  bind 
himself  ae  a  guarantor  of  tile  payment 
of  the  debt.  20  Cyc.  1412.  But  be  dOM 
not  thereby  become  a  surety  in  the  ordinary 
aolse;  hts  rights  are  not  the  same  in  all  Te- 
speeta  as  thoae  of  a  guarantor  who  has  be- 
come such  at  the  express  or  implied  re- 
quest of  the  prinripal.  If  he  is  compelled 
to  pay  the  debt,  he  may  ha*e  a  remedy  over 
against  the  original  debtor,  but  it  is  not 
based  upon  the  prioclptes  of  ordinary  sure- 
tyship, 

"It  seems  to  be  necessary  as  between  the 
surety  and  his  principal,  but  not  as  between 
tlie  surety  and  the  creditor,  that  the  princi- 
pal should  have  notice  of  and  accept  the 
surety's  offer  to  asaume  the  relation."  32 
Cyc   30. 

"A  surety  cannot  ordinarily  recover  in- 
demnity from  the  prijicipal  unless  he  be- 
came surety  at  the  request  of  the  principal, 
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ai*h«r .  expreai  or  Uiplied."  1  BMndt, 
SutetyBtip   Si.   Giuinnt}',  §   291. 

The  fallowing  text  from  ei  reosmt  work  Is 
iKirne  out  by  the  cases  tliere  eit«d:  "B«t 
ill  ordor  to  claiui  reiBiburaeiiient  of  hiB 
principal,  it  ie  generally  held  that  tlie 
auretj  uuat  become  Budi  at  the  cxpresa  or 
implied  request  of  the  former  j  otherwise 
lie  will  be  deemed  a  mere  Tolnnteer  under 
the  rule  that  one  who,  without  authority, 
intermeddles  with  the  offairi  ol  another 
even  by  p»}itig  his  debts,  cannot  thus  make 
himeelf  tfat  crtditor  oi  taim  whoM  debb  he 
pays."     Speaeer,  Suretyship,  g  US. 

Befarance  is  uiade  in  the  note  thereto,  and 
ill  a  subsequent  section  { g  ]3e ) ,  to  a  conflict 
of  authority  on  the  subjeot;  but  wliat- 
ei«r.  want  ot  haroony  there  may  be  in  tlie 
rmulta  reached  is  largely  du«  to  the  fa«t 
that  .different  grounda  of  lialMlity  were  in- 
voked and  causidered.  Where  it  has  been 
lield  that  a  guarantor  who  tuu  beoone  such 
without  the  request  of  the  deliU>r  haa  no 
i-laim  to  be  reimbursed  if  he  fa  compelled 
ta  pay,  the  reason  given  has  been  that  the 
case  ie  not  one  of  ordinary  suretyship. 
Where  the  right  of .  reimburseineut  h«s  beeA 
sustained,  it  hai  not  been  beeausa  the 
guarantor  was  «  surety  in  the  UMial  sanae, 
liut  beeauae  he  wbb  found  to  be  entitled  to 
be  regarded  as  a  Tirtnal  purchaser  of  the 
debt.  It  haa  been  said  that:  "the  fact 
that  the  guaranty  was  made  at  the  request 
uf  the  creditor  and  without  ttie  icnowledgc 
uf  the  principal  does  not  aCeot  the  liaUl- 
ity  of  the  principal.  The  guarantor  in  such 
a  case  ia  not  an  officious  intermeddter  hav- 
ing no  rcmedj-."     12  R.  C.  L.  1000. 

The  meaning  cliarly  is,  In  view  of  the 
decision  cited  in  aupport  of  the  atatemant, 
that  ignorance  of  the  guaranty  on  the  part 
of  the  debtor  does  not  prevent  his  becoming 
liable  t»  reimburae  tiie  guarantor.  Tlte 
Htatement  that  his  liability  ia  not  affected 
thereby,  if  regarded  aa  meaning  more  tlion 
that  his  liability  is  not  prevanted,  goes  be- 
yond wbtat  is  decided  in  tlie  esse  referred  to. 
There  Jones  had  executed  a  bond  (note)  to 
Smith,  with  Blac)^  aa  surety.  Smith  sold 
it  to  Boyd,  Caj'ter  guaranteeing  it  without 
tlie  knowledge  of  the  makers,  Carter  was 
required  to  pay  it,  and  sued  Jones  and  I 
Black.  In  the  opinion  it  was  said:  "The 
plaintiff  Carter  is  clearly  entitled  to  a  de- 
cree against  the  defendants,  unless  their  ob- 
jections that  Carter  was  an  officious  inter- 
meddler,  and  for  that  reason  not  enlitled 
to  relief  and  to  the  bill,  on  account  of 
Boyd'a  being  a  party  plaintiff,  can  avail 
Ihtm.  .  .  .  But  ft  is  said  that  Carter 
was  an  officious  intermeddier,  and  on  that 
account  nan  have  norlaim  to  the  interfer- 
ence of  a  court  of  equity.  It  is  true  that 
he  paid  the  aMosmt  ef  tlw  bond  U)   Boyd 
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wittnut'any  requeet,  "ixpnae  oriHiplied, 
fFMi-  the  deteUdivbi  Joaea'  and  Black,  or 
either  of  them.  He  could  not  then  hsveTe- 
covBied  at  law,  as  was  decided  In  a  suit 
at  law  brought  by  him  against  tbem.  Car- 
ter V.  Black,  20  N.  0.  561  (4  D«r.  4  B.  L. 
426).  But  in  this  court  the  pinintiff 
Carter  stands  fat  a  very  different  eitnatioit. 
He  is  not  suing  here  for  money  paid  for 
the  aa«  of  tha  defendaata  at  th^r  reqaest. 
Ha  became  bound  on  th4  bond  at  the  instance 
of  the  plaintiff  B<^d  and  the  defendant 
Smith,  and,  haring  paid  the  amount  of  it 
to  Boyd,  he  claims  aa  an  equitable  purtliaaer 
of  it,  and  seeks  here  to  reeOTer  on  it  .  .  . 
in  the  same  manner  as  Boyd  mtght  do. 
.  .  .  From  what  haa  been  before  said 
in  considering  the  objection  that  Carter 
was  an  offioioua  intermeddler  it  is  to  be  de- 
duced that  Boyd  must  be  regarded  here  as 
bound  to  aeeign  the  bond  to  Onrter." 
Carter  v.  Jones,  40  N.  C.  (5  Ired.  Eq.) 
IS6,  108,  lee,  200,  40  Am.  Dec  426. 

In  a  similar  case  B.  ft  H.  Boynton,  as 
principals,  and  Jedediah  Boynton,  as  surety, 
made  a  note  to  John  A.  Place.  At  the  re- 
((Uest  of  f  Uee,  without  the  knowledge  of 
tJie  Boyntona,  Dorwin  also  signed  it.     The 

t  said!  "T%e  act  of  Dorwin  in  signing 
that  note  at  the  request  of  Place  did  not 
create  the  relation  of  principal  and  surety 
between  him  and  the  Boyntonsi  but,  aa  Um 
moncf  was  raised  for  their  bcneftt,  very 
ilight  acts,  recognizing  that  relation  on  tiieir 
part,  woirid  place  him  in  the  light  of  surety 

hem.  Without  some  evidence,  however, 
of  that  character,  the  relation  does  not 
exist,  and  Diirwin,  on  payment  of  the  note, 

I  not  have  sustained  an  action  against 

1  for  money  paid;  for  no  one  can  make 
another  his  debtor,  by  paying  Ua  dd>t, 
without  a  request,  either  express  or  Im- 
plied.    ...    If  Darwin,  before  the   eon- 

;  for  delay  wss.made^  had  been  called 

upon  by  the  plaintiff  [the  purchaser  of  the 

ite],  and  had  paid  the  note,  he  would 

have   been  entitl^,  by  subrogation,  to  all 

rights  and  remedies  of  the  credits 
against  the  other  parties  thereMi,  and  would 
stand  aa  a  purohaaer  of  the  note,  lliis 
rigU  of  subrogation  eziate  in  equity,  not 
only  where  the  Strict  relation  of  priaelpal 
and  surety  is  formed,  'but  whn<e  one  is 
compelled  to  pay  the  debt  in  order  to  ptottet 
his  own  interests.' "  Feake  v.  Dorwin,  £5 
Vt.  28. 

These  caan.aie  regarded  aa  establiahing 
the  doctrine  that  a  guarantor  who  becomea 
such  without  tiw  knowledge  of  the  debtor, 
and  ia  required  to  make  paymentt  has  a 
valid  claim  for  rrambumement.  But  th^ 
go  no  further  than  to  hold  tiiat  sudi  a  vol- 
untary guarantor  is  not  deprived  of  re- 
course! against  the  principhl  debtor   upM 
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tiie  ground  tkat  he  it  a  nere  intetmeddler. 
Tbey  procaed  upon  tlie  theory  that  it  Is 
competent  lor  tha  guarantor  t«  btoome  Bueh 
by  rontrAct  witJi  Uie  creditor  alotie;  that 
when,  by  virtue  of  the  liability  lo  aaiiaiwd, 
he  in  required  to  make  payment,  he  be- 
eomea  Tirtually  the  purchaser  of  the  claim 
■ginat  the  debtor,  or  entitled  to  the  rlgbte 
of  a  purcfaaaer.  In  that  view  it  ia  proper 
that  ha  ahould  have  all  the  remedies  of  the 
original  creditor,  but  no  reaaon  in  apparent 
why  he  ahould  have  any  added  ri|{ht,  or 
why  be  abantd  be  privileged  to  keep  alive 
in  thia  manner  a  claim  which,  ao  far  as 
the  debtor  could  know,  had  lonft  since  ceased 
to  have  any  validity.  In  Teberg'  v.  8wen- 
Bon,  32  Kan.  224,  4  Pac.  83,  this  aspect  of 
the  matter  is  emphaiilzed  by  the  fact  that 
the  guarantor  was  given  a  formal  asHign- 
ment  of  the  debt.  Hie  opinion  eonclndes 
with  the  words:  "In  the  preaent  caae,  how- 
ever, the  plaintiffs  did  not  volunteer  to 
discharge  the  obligation  of  the  defendant 
They  were  bound  1^  their  written  guamiity 
to  pay  the  debt  of  the  defendant;  and  when 
they  paid  the  same  they  took  a  written 
assignment  of  such  debt  from  the  ereditor. 
Thin  g^ye  thera  the  same  right  to  recc^er 
the  debt  from  the  defendant  which  the 
creditot  previouRly  had."  p.  229. 

In  the  present  case  Leslie  was  not  a 
surety  for  Compton  in  any  B*nse  that  im- 
plied a  contractual  relation  hetween  tlipm. 
He  had  made  an  agreement  with  the  owner 
of  the  note  to  see  that  it  was  paid.  On 
being  compelled  to  make  payment  in  fulfil- 
ment of  that  ohliRation  he  had  a  remedy 
against  Comptun,  but  It  was  by  virtue  of 
his  being  subrogated  to  the  rights  of  the 
payee,  or  of  bis  having  become  the  virtual 
purchaser  of  the  note.  If  Compton  had  re- 
■lucsted  the  execution  of  the  guaranty,  or 
if  he  had  known  of  tt  and  reeognfi'.ed  it 
in  any  way, — if  Leslie  had  been  his  surety 
In  the  ordinary  sense, — he  would  have  been 
chargeable  with  notice  that,  although  no 
action  had  been  brought  against  him  within 
live  years  of  the  maturity  of  the  note, 
proceedings  might  have  been  taken  agninEit 
I.eslie,  resulting  in  'a  payment  whlth  lie 
might  be  called  upon  later  to  make  good. 


But,  at  Leslie  mwcly  acquired  the  rlght« 
of  a  holder  of  the  aot«,  the  Statut«  of  Lfmi- 
tationa  protected  Compton  agoinet  him  to 
the  tame  extent  as  against  any  other  pur- 
chaser. If  it  be  objftteA  that,  as  a  reenlt 
of  this  view,  the  Statnte  of  Umita- 
tions  had  prevented  a  recovery  by  Leslie 
against  Compton  before  his  right  cf  aitt[oi> 
againet  him  aoorued,  a  sufflcient  answer  is 
that  no  cause  of  action  ever  aecnied  in 
favor  of  Lesliei  he  it  In  the  attitude  «f  one 
who  has  bought  an  oatlawed  claim.  Comp- 
ton was  not  at  fanK  in  tlie  matter. 

A  surety  may  acquire  a  claim  for  r«im- 
{  buriement  by  paying  a  debt  which  it  alive 
as  to  him,  but  outlawed  as  to  the  principal. 
Reed  v.  Humphrey,  BB  Kan.  166,  70  Fae. 
390.  A  guarantor  who  has  itecome  such  at 
the  request  of  the  principal  has  the  beneflt 
of  an  implied  promise  of  indemnity,  and  a 
new  and  independent  cause  of  action  arises 
thereon  whenever  lie  it  compelled  to  make 
a  payment,  irrespective  of  the  time  of 
maturity  of  the  original  debt.  But  a  guar- 
antor »lio  becomes  tuch  by  an  agreement 
with  the  neditor,  to  which  the  debtor  it 
not  a  party,  and  is  compelled  to  make  pay- 
ment, hat  no  claim  baaed  upon  an  implied 
promiae  of  reimburiement;  his  rights  are 
equivalent  to  those  of  a  purchaser  of  the 
debt,  and  his  rnned;^  is  lost  whenever  an 
action  on  that  is  barred.  No  ineqait}-  re- 
sults from  this  view  in  the  present  case. 
Compton  was  juatifled  in  believing  tiiat  the 
note  had  been  fully  paid  from  the  proceeds 
of  mortgaged  cattle,  or  that  all  elaim^* 
upon  it  had  been  abandoned.  I.«Blie  could 
probably  have  protected  bimfflelf  by  givjiij; 
Compton  notice  of  his  relation  to  the  mat- 
ter, and  causing  Mm  to  be  made  a  party  to 
the  action  on  the  note.  At  all  events,  the 
running  of  the  statute  in  favor  of  Compton 
was  not  prevented  by  dealings  between  Les- 
lie and  the  holder  of  the  note  of  which  he 
had  no  knowledge,  actual  or  constmetive. 

While  not  material  to  the  decision,  it 
may  be  pertinent  to  add  that  the  defendant 
claimed  a  meritorious  defense  apart  from 
that  here  considered. 

The  judgment  (s  affirmed. 


AimotalMii-^R^tt,  as  m^amtt  prindpad  debtor,  ol  one  vtho 
tnrety  oi*  guarmlor  wMiont  Ua  knowledge  or  consent. 


The  courts  agree  with  the  aclual  hoM- 
ing  in  Leslie  v.  Compton,  ante,  70fi,  that 
one  whrt  has  heoome  a  guarantor  with- 
out the  kjiowledgre  or  reqnesf  of  the  prui- 
eipal  debtor  eaonof,by  paying  the  deW, 
tell  the  Statute  of  LimilaHons  so  as  to 
entitle  bim  to  nne  the  piipcipal  ohligor 
after  the  statute  has  rtfn  on  the  instru- 
l..n.A.I(>lBF. 


nient,  as  in  the  caae  of  an  onjlna^  sure- 
ty or  guarantor.  In  Marsh  v.  Hayford 
(1888)  80  He.  97,  13  Atl.  271,  the  own- 
er of  a  note  payable  to  the  order  of  an- 
ithfr,  anil  not  indorsed  by  the  payee, 
aiild  and  delivered  it  and  guarantee*!  Its 
payniant  without  the  reiiuest,  assent,  or 
kho«-ledge   of   the  mater,  anhsequently 
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he  was  ooinpeU«d  to  pay  by  jodgaient 
law  apoa  bia  eoatract  of  guanaty  the 
amotmt  of  the  note  after  the  Bame  was 
barred  by  the  Statute  of  limitatioui, 
but  withjui  six  years  of  the  date  of  the 
Hction  in  the  ease  at  bar.  In  th^  action 
at  bar,  which  was  one  of  assumpsit  for 
money  paid  by  the  plaintiff  at  the  de- 
fendiuit's  request,  and  for  money  had 
and  received  by  the  defendant  to  the 
plaintiff's  use,  tbe  defendant  pleaded  the 
general  issue  and  the  Statute  of  limi- 
tations. Recovery  was  denied  to  the 
plaintiff.  The  court  stating  that  an  ac- 
tion at  law  could  not  be  maintained  upon 
the  note,  which  had  not  been  indorsed 
by  tbe  payee,  so  that  tbe  plaintiff  oould 
not  recover  upon  the  note,  even  though 
his  action  had  not  been  barred  by  the 
Statute  of  Limitations.  It  is  Btated  that 
the  plaintiff's  sale  and  guaranty  of  the 
note  was  a  separate  and  iadependent 
contract  of  bis  own;  that  it  could  not 
affect  the  defendant,  who  was  neither 
party  nor  privy  to  it;  that  the  defend- 
ant's liability  upon  the  note  was  barred 
six  years  aft«r  the  aanie  fell  due;  that 
tbe  plaintiff  might  have  seasonably  paid 
his  ^aranty  and  caused  a  suit  t«  be 
brought  upon  tbe  note  before  it  became 
barred  by  the  statute,  but  this  be  did 
not  do,  and  for  his  want  of  vigilance  he 
must  suffer.  Discussing  further  the  ef- 
fect of  the  guaremty,  the  court  states 
that  "it  is  an  independent,  collateral  con- 
tract apart  from  the  note,  and  has  no 
'  more  relation  to  it  than  it  would  have 
bad  if  the  same  had  not  been  negotiated, 
Bnd  shoDld  not  charge  the  defendant  with 
a  liability  that  be  did  not  authorize  tbe 
plaintiff  to  asaume  in  hia  behalf.  One 
can  charge  another  only  for  money  paid 
to  tbe  letter's  use  at  his  request,  expreaa 
or  implied;  and  a  request  is  implied  when 
the  payment  is  compelled  by  the  viola- 
tion of  some  promise  or  duty  of  tbe 
latter  to  the  former.  .  .  .  The  plain- 
tiff was  not  compelled  to  pay  thia  note; 
he  was  compelled  to  pay  his  voluntary 
promise  to  pay  it,  given  without  request 
or  authority  from  the  defendant.  If  this 
plaintiff  can  recover,  any  man  who  may 
guarantee  or  insure  the  payment  of  a 
straBgar's  debt  may  enlarge  the  statute 
bar  from  sis  to  twelve  years  without  the 
latter's  consent,  and  in  violation  of  the 
terms  of  bis  contract.  No  case  has  been 
cited  to  anthoriEe  such  doctrine." 

The  BBsumption  in  Lbslib  v.  Coicptok 
that  the  guarantor  has  tbe  right  to  re- 
oover  is  based  upon  the  theory  that  he 
has,  by  paying  tne  debt,  become  a  vir- 
tual purchaser  of  the  instrument,  and  j 
may  recover  upon  the  principle  of  sub- 
L.R.A.19]eP. 


rttgatioB.  Hia  ligfats,  bowaver,  an  not 
tbe  same  as  ttiose  of  the  ordinary  svet; 
or  guarantor,  as  may  be  seen  from  the 
foregoing  paragraph  denjnng  the  right  to 
keep  the  claim  alive  as  against  the  Stat- 
ute of  Limitations.  A  majority  of  the 
courts  allow  a  reoovery  of  the  principal 
maker  by  one  wbo  has  assumed  to  guar- 
antee payment  of  the  instrument,  or  who 
baa  assumed  tbe  relation  of  surety  there- 
on, after  payment  by  him,  although  h« 
became  surety  or  guarantor  without  the 
request  of  tbe  principal  maker.  Other 
elements  have  entered  into  the  recovery, 
however.  For  example,  in  Tebetg  v. 
Swenson  (18S4)  32  Ean.  224,  4  Pae.  83, 
a  case  relied  upon  in  T.TfHT.ir  t.  Coxftok, 
the  fact  that  there  was  as  stated  in 
Leslib  v.  Couptok,  an  assignment  of  the 
instrument  to  the  guarantor,  was  re- 
garded as  an  important  factor.  Xn  tbe 
"reberg  Case,  an  agent  for  maehiner>-, 
who  had  a  contract  with  the  mannfsc- 
turer  thereof  to  guarantee  the  ooUeetion 
of  notes  taken  for  maobinery  sold  by  the 
a^nt,  and  who  paid  one  such  goaranteed 
note,  and  took  an  assignment  thereof 
from  the  manufacturer,  was  held  entitled 
to  recover  from  tbe  maker  of  the  note. 
The  theory  on  which  a  recovery  was  al- 
lowed in  this  ease  can  best  be  und&rslood 
from  the  contentions  of  the  parties  and 
the  answer  of  the  court.  Tbe  maker 
contended  that  plaintiff  was  not  entitled 
to  recover,  for  the  reason  that  he  guar- 
anteed the  collection  of  the  note  and 
afterwards  paid  the  same  without  the 
knowledge  or  consent  of  tbe  maker.  In 
anawer  to  thia  contention  the  court 
atates:  "Now,  if  the  plaintiffs  had  guar- 
anteed the  notes  and  then  paid  the  same 
without  tbe  knowledge  or  consent  of  the 
defendant,  and  without  any  assignment, 
legal  or  equitable,  of  the  debt  due  from 
tbe  defendant  to  [tbe  manufaaturer  and 
payee  of  tbe  note]  then  we  think  the 
claim  of  the  plaintiff  in  error,  defend- 
ant below,  would  be  correct;  for,  as  a 
general  rule,  the  law  does  not  allow  one 
person  to  make  himself  the  creditor  of 
another  by  volunteering  to  discharge 
such  other's  personal  obligation.  In  the 
present  ease,  however,  the  plaintiffs  did 
not  voimitKr  to  diaeharge  ths  obtigatka 
of  the  defendant.  They  were  bound  bj 
their  written  guaranty  to  pay  the  debt 
of  the  defendant;  and  when  they  paid 
the  same  they  took  a  written  assignment 
of  such  debt  from  the  oreditor.  This 
gave  them  the  same  right  to  recover  the 
debt  from  the  defendant  which  the  cred- 
itor previously  bad." 

In  Carter  v.  Jones    (1848)    40  K.  C. 
(5  Ired.  Eq.)  IdS,  49  Am.  Dec.  65,  which 
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is  qaita  fully  ut  out  in  the  opinioa  in 
Imblis  v.  CouPTCxtT,  uite,  706,  reoovery 
was  allowed  only  because  tbe  action  was 
in  equity. 

The  oonsent  of  the  pcincipal  aiaker  of 
a  note  to  the  erasure  of  the  name  of  one 
surety  and  the  Bubstitutioii  of  another 
was  presumed  from  all  the  circumatances 
of  the  case  in  Powers  t.  Nash  (1853) 
37  Me.  322,  but  the  court  adds  that  "even 
withont  assent  it  would  be  a  grave  ques- 
tion  whether  the  plaintiff  [snretyjwould 
not  be  entitled  to  recover,  the  defendant 
havini*  received  the  beneAt  of  his  name 
as  surety  and  the  execution  upon  which 
he  was  liable  having  been  paid  by  hun. 
The  rights  of  a  surety  who  enters  into 
that  relation  withont  the  request  or 
knowledge  of  his  principal  are  protected 
and  enforced  by  the  civil  law," 

In  Darrah  v.  Osborne  (1822)  7  V.  J.  L. 
71,  the  maker  of  a  note  to  whom  a  third 
person  was  owing  a  sum  of  money  pro- 
posed to  his  debtor  that  a  note  be  given 
by  him  directly  to  the  maker's  creditor 
in  discharge  of  the  maker's  note;  pur- 
suant to  the  plan  a  note  was  drawn  with 
surety  and  taken  to  the  creditor  of  the 
maker  of  the  original  note;  he  refused 
to  make  the  exchange  unless  the  maker 
of  the  original  note  would  also  put  bis 
name  apon  the  note  thus  tendered,  where- 
upon the  maker  signed  his  lunae  to  the 
note  under  the  names  of  the  makers  al- 
ready thereon',  subsequently  he  was  com- 
pelled to  pay  one  half  the  note,  wbere- 
npon  he  brought  an  action  against  tbe 
surety  to  recover  tbe  amount  thus  paid. 
It  wae  held  that  he  might  recover.  The 
eourt  aaid  that  be  added  his  name  to  the 
note  OEdy  as  a  further  aaeuraoee  that  the 
note  was  genuine  and  the  parties  worthy 
the  credit  they  sought,  and  not  to  relesse 
them  from  payment  of  the  note  or  any 
part  of  it,  but  merely  as  a  pledge  that 
the  uote  would  be  paid;  and  that,  having 
redeemed  the  pledge,  and  the  surety  not 
having  redeemed  bis,  an  obligation  arose 
which  might  be  enforced  by  action. 

In  Wright  v.  Oarlinghonse  (1858)  27 
Barb.  (V.  T.)  474,  oni  who  had  signed 
a  draft  as  surety  for  the  surety  thereon, 
and  who  had  paid  the  same,  was  held 
entitled  to  recover  the  amount  thus  paid 
from  tbe  surety,  notwithstanding  the 
fact  that  he  had  put  his  name  to  the 
bill  as  surety  for  the  previous  surety 
withoat  the  request  and  knowledge  of 
the  latter.  The  CQurt  states  that  this 
fact  can  make  no  difference;  that  he  was 
liable  on  the  draft,  and  a  compulsory 
payment,  or  a  payment  without  action, 
of'a  \tgaJ,  habtlity,  is  equivalent  to  a 
payment  by  requeat,  in  a  esse  .where  a 


request  by  tbe  person  to  be  benefited  by 
the  payment,  or  who  is  legally  discharged 
from  an  obligation  by  such  payment,  is 
necessary  to  render  the  person  thus  bene- 
fited or  discbaiged  liable  to  an  aetion 
for  the  amount  paid.  This  case  was  re- 
versed by  the  court  of  appeals  upon  a 
ground  which  made  it  unnecesssry  to  con- 
aider  this  question.  (1863)  26  N.  T. 
53S. 

la  Lathrop  v.  WUaon  (1858)  30  Vt. 
504,  where  a  bail  bond  signed  by  two 
persons,  one  of  whom  alQzad  the  words 
"■arety"  to  his  signature,  was  afterwards 
at  the  instigation  of  the  person  desig- 
nated as  surety,  signed  by  a  third  person, 
who  alao  added  the  word  "surety"  to  his 
^gnature,  and  such  last  signer  was  com- 
pelled to  pay  a  jud^paent  obtained  on 
the  bond,  he  was  held  entitled  to  reoover 
one  half  the  amount  so  paid  from  the 
first  signer,  who  had  no  knowledge  of 
the  addition  of  his  signature.  The  court 
states  that  the  additional  party  could 
not  make  himself  a  surety  for  the  first 
signer  without  any  request  and  without 
bis  knowledge,  but  adds  that  the  ques- 
tion was  wholly  one  of  fact  for  the  trial 
court,  and  that  court  found  that  the 
plaintifF  and  tbe  defendant  stood  in  the 
same  relation  upon  tbe  note.  The  court 
adds  that  it  did  not  appear  but  that  the 
county  court  gave  all  proper  legal  force 
to  the  addition  of  the  word  "surety"  to 
the  plaintiff's  name,  and  that  there  is 
no  reason  to  doubt  that  its  prima  faeie 
effect  was  fully  overcome  by  the  proofs 
in  the  case. 

Peake  v.  Dorwin  (1862)  25  Tt  28,  is 
sufficiently  set  out  in  Lbslie  v.  Comptok, 
ante,  706.  See  Hecker  v.  Mahler  (Ohio) 
infra. 

In  Suell  V.  Warner  (1872)  63  EL  176, 
an  action  on  an  ^^eal  bond  by  a  surety 
who  had  been  compelled  to  pay  a  part 
of  the  judgment  thereon,  to  recover  the 
amount  paid,  the  principals  in  the  bond 
were  not  permitted  to  avoid  liability  on 
the  ground  that  they  did  not  request  the 
surety  to  sign  the  bond.  The  court  stat- 
ed that  from  the  fact  that  they  appeared 
in  the  appellate  court  and  defended  a 
anit,  it  will  be  presumed  that  they  re- 
quested the  surety  to  sign  the  appeal 
bond  for  them;  and  that,  having  availed 
of  the  benefits  of  tbe  appeal  to  procure 
a  new  hearing  in  the  appellate  court, 
they  would  not  be  permitted  to  object 
that  they  never  requested  the  surety  to 
sign  the  bond. 

The  act  of  one  of  several  makers  in 
requesting  another  to  guarantee  the  note 
has  been  held  to  be  the  act  of  alt,  so  that 
those  who  did  not  know  of  the  guar- 
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anty  cannot  avoid  liability  to  the  guar- 
antor who  paid  the  note.  Thus  it  has 
been  held  that  the  joint  makers  of  a 
note  who  are  in  fact  sureties  for  the 
principal  maker  cannot  escape  liability 
to  the  guarantor,  who  was  compelled  to 
pay  the  note,  on  the  theory  that  they 
did  not  request  him  to  become  a  guar- 
antor, where  the  principal  maker  did  in 
fact  make  the  request.  Hamilton  v. 
Johnston  (1876)  82  iH  39.  That  fjie 
request  of  one  of  several  joint  makers 
of  a  note  that  another  sign  the  note  as 
guaranlor  is  the  request  of  all  is  held 
in  Heclter  v.  Mahler  (1901)  64  Ohio 
8t,  398,  60  N.  E.  555,  but  that  case  goes 
further  a^d  holds  that  the  maker  of  a 
promisso^  note  is  bound  to  reimburse 
one  who  signed  as  guarantor  without  his 
knowledge  and  consent,  and  who  was 
thereafter  compelled  to  pay  the  note. 
The  court  states  that  "the  orginal  mak- 
ers were  bound  to  reimburse  the  defend- 
ant in  error  [the  guarantor],  whether 
they  were,  before  the  delivery  of  the  note 
to  the  bank,  without  knowledge  that  the 
defendant  in  error  had  signed  it  as  se- 
curity or  guarantor  for  them,  or  whether 
th^  had  such  knowledge." 

The  surety  on  a  note  who  signs  a  re- 
newal note  without  the  knowledge  or 
request  of  the  maker,  and  who  has  paid 
the  renewal  note,  is  entitled  to  recover 
of  the  principal  maker.  Thorn  v.  Davis 
(1917)  131  Ark.  178,  198  8.  W.  283. 

There  are  expressions  in  some  cases  ii 
dicating  a  theory  that  one  who  has  bi 
come  a  guarantor  or  surety  without  the 
knowledge  or  consent  of  the  principal 
debtor,  and  who  has  paid  the  debt,  can- 
not maintain  an  action  against  Ihe  prin- 
cipal debtor.  It  is  stated  in  McPherson 
V.  Meek  (1860)  30  Mo.  345,  an  action  by 
a  surety  who  had  paid  a  bond,  against 
the  principal  obligor  thereon,  that  "un- 
less the  fact  appear  from  the  instrument 
itself,  as  executed  by  defendant,  proof 
must  be  given  that  the  plaintiff  became 
a  party  at  the  instance  of  the  defend- 
ant, in  the  character  of  surety,  or  that 
he  assented  to  it."  In  Bicketson  v.  Giles 
(1878)  91  m.  154,  an  action  by  a  jjuar- 
anfor  who  had  been  compelled  to  pay  a 
note,  against  the  principal  debtor,  to  re- 
cover the  amount  so  paid,  in  which  the 
declaration  overred  that  the  plaintiff  had 
become  guarantor  at  the  special  instance 
find  request  of  the  principal  debtor,  it  is 
stated  that  if  the  plaintiff,  of  her  own 
accord,  without  a  request,  either  express 
or  implied,  from  the  principal  debtor, 
gu.iranteed  the  note,  she  would  not  be 
able  (o  recover  "under  the  Bvermonts  of 
her  declaration."    The  conclusion  of  the 


lower  court  that  there  was  an  implied 
request  on  the  part  of  the  principal 
debtor  was  sustained,  and  accordingly 
a  recovery  allowed. 

It  has  been  held  that  the  makers  of  a 
note  who  are  in  fact  sureties  for  their 
co-obligor,  .the  principal  maker,  cannot 
be  made  principals  as  to  one  who  sub- 
sequently signs  the  note  as  surety,  with- 
out their  knowledge  or  assent.  White- 
house  V.  Hanson  (1860)  42  H.  BL  9.  It 
was  accordingly  held  in  this  case  Ihst 
the  party  who  subsequently  signed  as 
surety,  and  who  had  been  compelled  to 
pay  a  part  of  the  note,  could  not  recover 
of  the  makers  who  were  in  fact  sureties, 
as  though  they  were  principal  makers. 
It  has  been  held  that  one  who  becomes 
surety  without  the  knowledge  or  request 
of  an  existing  surety  is  not  entitled  to 
contribution  from  such  surety.  Thus  it 
has  been  held  that  one  who  became  ibe 
stayor  of  a  judgment  on  a  note,  against 
the  principal  maker  and  sureties  thereon, 
the  judgment  not  showing  who  was  the 
principal  or  who  were  the  sureties,  and 
who  had  been  compelled  to  pay  the  note, 
has  no  right  of  contribution  againsi  the 
original  sureties  for  the  debt,  where  sneh 
sureties  hod  no  knowledge  of  his  becom- 
ing stavor.  Chaffin  v.  Campbell  (1856) 
4  Sneed  (Tenn.)  184.  In  Carter  v.  Blafk 
(1839)  20  H.  0.  561  (4  Dev.  A  B.  L.  425), 
;  one  who  t)ecame  the  guarantor  of  a  nego- 
I  liable  bond,  and  who  was  compelled  to 
I  pay  the  same  under  an  execution,  was 
held  to  have  no  right  to  recover  in  an 
action  of  assumpsit  against -a  mirely  fha 
had  no  knowledge  of  his  becoming  pinr- 
antor.  The  theory  of  this  decision  is 
not  altogether  clear.  The  bond  had  been 
lost,  and  the  conrt  states  that  the  de- 
fendant derived  no  benefit  from  (he  aft 
of  the  plaintiff;  that  the  bond  was  not 
extinguished,  and  olthough  said  to  he 
lost,  that  a  court  of  law  could  not  take  an 
indemnity  from  the  plaintiff.  The  conrt, 
in  further  discussing  the  question,  says 
that  assumpsit  for  money  paid  will  not 
lie  where  one  person  pays  the  debt  of 
another  without  his  request,  exprew  or 
ijnplted;  that  there  was  no  express  re- 
quest in  this  case,  and  that  the  law  wonlil 
not  imply  a'  request  from  the  fact  »nH 
circumstances.  The  court  states  That 
the  guarantor  here. was  not  an  indorscr 
of  the  instrument,  but  was  a  mere  volun- 
teer, and  placed  Sis  name  on  the  bond 
only  at  the  instance  of  the  then  holder, 
ond  that  the  compulsion  of  law  in  pay- 
ing the  debt  was  s  compulsion  of  the 
plaintiff's  own  seeking,  which  arose  ont 
of  his  own  voluntary  act.  But  a  recov- 
ery by  the  plaintiff  was  allowed  in  a 
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subsaquont  actioiL  m  efloitf .  Cai^r  t, 
JoBM  tlMS)  40  N.  a  (5  Ired.  Eq.)  1&6, 
49  AoL  Dec  425.  S^  ^uoUtion  from 
ihe  JoDes  ease  in  the  opimoii  in  Leslib 
V.  GoHPTOH,  ante,  706. 

Bat  the  contrary  has  been  held  as  to 
this  and  recovery  allowed  from  the  sore- 
ty.  In  Chaffee  v.  Jones  (1837)  19  Pick. 
(Uasa>)  2fi0,  one  who  had  etgned  a  note 
on  the  back  thereof  before  dnal  nego- 
tiation— a  fonn  of  signing  which  was 
held  to  make  him  a  joint  promisor  or 
surety— was  held  to  have  the  right  to  re- 
co^er  contribution  from  a  cosurety.  The 
rourt  states  that  "if  the  plaintiff  signed 
the  iiot«  before  it  was  negotiated ;  he 
was  en  original  promisor  and  surety  ^ 
and  sisning  the  note  in  that  character, 
he  has  hi3  remedy  against  the  other  sure- 
ties, whether  they  knew  of  his  becoming 
surety  or  not." 


jl3 

See  Darcah  t.  Osborne  (1822)  7,V...jff 
L.  7l,  Eupr&.  J,    ''  ;, 

Where  a  person  signs  the  j^trum^nt 
without  the  knowledge  or  request  of  \)ui 
prior  partiea,  it  has  been  held  that  thi^ 
amonnta  to  a  material  alteration  vhieit 
discharges  nonconsenting  parties.  Ihiu^ 
a  surety  Ima  been  held  discharged  by  the 
addition  o£  another  surety  without  his 
knowledge,  flubaequent  to  the  ttnal  de- 
livery of  the  instrument,  and  not  Kabl« 
for  contribution  to  snob  added  party 
who-  had  paid  the  debt.  Windle  v.  WiJ- 
liama  (1B97)  18  Ind.  App.  158,  47  U: 
E.  680.  See  note  to  Bank  of  Commerte 
T.  Webstet,  ante,  as  to  adding  of  nn- 
other  party  to  negotiable  instrument  sub- 
sequent to  its  execution  as  an  alteration. 
W.  A.  E. 


ABizoif  A  svPRsaiB  oooax. 

UR8.  M.  BRUTIKEI.,  AfpU, 

J.  E.  NYGREN. 

(17   ArU.   491,   154  Pac.    1042.) 

I>larIpaJ  and  ag^nt  —  ompIoylBif  sab- 
agent  —  llnblllty  of  principal. 
].  A  general  agoit  to  manage  a  drug 
lauiDeM  who  has  special  authority  to  find 
a  purchaser  im  it,  haa  no  implied  authority 
la  employ  a  subagent  to  Bnd  the  purchaser, 
M>  as  to  bind  liis  principal  for  eervicea  ren- 
dered by  the  subagcnt  without  the  know]. 
rdge  of  the  principal. 
For  other  rn«e«,  Sfe  Broteert,  II.  a,  in  Dig. 

1-S2  V.  8. 
Same  —  raUflcatlon  —  Dablllt)'  for  scrr- 

S.  Cloaing  a  sale  with  a  enBtOmer  pro- 
dncad  by  one  specially  wit^riaed  to  pro- 
cure a  purcbaaer  satiBfactory  to  the  owner 
does  not  render  the  owner  liable  for  the 
Kcrvicca  of  a  xubagent  who  in  fact  found 
the  cmitomer,  but  of  wboBe  connection  nith 
the  transBctioD  the  principal  was  ignorant. 
For  othtT  raKt,  eee  Brokm,  11.  a,  in  Dig. 

1-52  7f.  8. 
Estoppel  —  es  tab!  tell  meat  of  afrcncr. 

8.  A  subagent  cannot  hold  the  priaeipal 
liable  to  him  for  aervkwa  mi  the  groaad  of 
ntoppel  if  he  did  not  change  hie  po' " 
to  hia  dctrinmit,  In  leliaaoe  upim  the 
ripal'a  ooilduct. 
For  other  oatet,  tee  Ealoppel,  111.  a,  tn  Dig. 


1-52  -V.  B. 


(February  10,  101«.) 


Note.  —  Ae  to  liability  of  a  principal  in 
reripeet  of  the  remuneratioik  due  for  the 
services  of  a  subagent,  see  aanotatlon  fol- 
lowing thiH  ca^,  post,  720. 
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APPEAL  by  defendant  from  a  Judgment  of 
tJie  Superior  Court  for  Greenlee  County 
in  plaintiff's  favor,  and  from  aa  ordn: 
denying  a  motion  for  ncfw  trial,  in  an  ac- 
tion brotight  to  recover  oettain  oomnue- 
sions  on  an  alleged  negotiation  of  sale  of 
defendant's  drag  store  and  flxturea.  B«- 
versed. 

The  facts  are  stated  in  the  opinion. 

Hr.  Ii.  Kcamry,  tor  appellant: 

'ilie  anthority  of  an  agent  osnnot  be  es- 
tabUahed  by  showing  that  tie  aoted  as 
agent,  or  that  be  claimed  to  have  the  power 
which  he  assumed  to  exercise. 

Isstltutton  for  Savings  v.  ^cokliue,  220 
Mass.  300,  107  N.  E.  B8Bi  McGregor  r. 
Hudson,  —  Tei.  Civ.  App.  — ,  30  S.  W. 
4B0;  Uatlack  v.  Paregoy,  156  Mo.  App.  95. 
173  a.  W.  10;  Mille  v.  Beria,  —  Tes.  Civ. 
App.  — ,  23  8.  W.  910;  Bowles  Oo.  t.  Olark, 

59  Wad).  336,  31  L.RA.<N.S.)  613,  100 
Pac  812. 

If  the  plaintilT  has  a  eanse  «l  action 
against  anyoney  it  is  against  (1  P.  Dunn, 
and  not  against  the  defendant. 

Wtmame  v.  Moore,  84  Tex.  OIv.  App. 
4MI,  S8  a  W.  953 ;  Ranback  v.  Corrigaa,  7 
Kan.  App.  479,  64  Pac.  129;  Jenklnn  t. 
ruak,  33  Fed.  915;  National  Cask  Barrister 
Co.  V,  Hagan,  37  Tex.  Civ.  App.  2RI,  83 
8.  W.  727;  Jones  v.  Brand,  100  Kr.  410. 

60  &  W.  B79;  Heehem,  Agency,  'sd  eil. 
I  1701,  note  40,  g  1702;  HoUaton  Cotton 
Oil  Mill  A  Mfg.  Ca  v.  Bibby,  43  Tei.  Civ. 
App.  100,  05  8.  W.  992. 

An  agent  does  not  have  the  power  to 
appoint  a  eubagent,  or  otherwise  delegate 
bin  niilliurity,  unless  he  is  expretely  au- 
thorixed  to  do  so;  and  where  it  is  efaimed 
that  the  agent  has  such  power,  that  fact 
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murt  he  proved  im  tie  trltl  by  the  party 
clnimiiig  Buch   power  to  exist. 

UelTunbaugti  v.  Jaelcton  F«,p«r  Mfg.  Co. 
120  MiPh.  242,  79  N.  W.  1*7;  MUlaek  v. 
Paregoy,  188  Mo.  App.  B5,  173  8.  W.  8; 
Mens  V.  Haller,  179  Mo.  App.  466,  162  B. 
W.  668;  Key  t.  BaHteni  Iowa  THeph.  Co. 
]«3  lowm,  oafi,  144  N.  W.  S8S;  IS  Cyc  pp. 
Ill,  120,  192;  1  Am.  t.  Eng.  Eac.  I^w, 
-2d  ed.  072-,  1  Am.  t  Bug.  Enc.  L«.w,  2d 
ed.  Supp.  Agency,  p.  IBB,  |  QS4,  not*; 
WilliamB  t.  Moore,  24  Tex.  Ci*.  App.  402, 
6S  B.  W.  967 ;  Hanback  t.  Cortigui,  7  Ku. 
j^p.  479,  64  Fac.  I2»;  2  C.  J.  p.  686,  nat«a 

45,  47;  Jenkins  t.  Funk,  33  Fed.  91S. 

A  aale  of  real  estate  by  tibe  owner  to  a 
fiirrhaMr  with  whom  •■  broker  had  ud- 
suthorixedly  Degotiated  was  not  a  ratiflca- 
tion  of  tha  agency  of  such  broker. 

Williams  V.  Moore,  24  Tex.  Civ.  App.  402, 
68  S.  W.  063;  Copeland  v.  Stoneham  Tan- 
nery Co.  142  Pa.  446,  21  Atl.  825;  Eaid- 
inger  v.  Columbia,  GO  Wash.  40S,  97  Pac. 
44S. 

Before  a  principal  can  be  boond  upon 
tlM  ground  of  ratification,  It  must  appear 
that  he  had  full  knowledge  of  all  ths 
materia  facta  affecting  hia  int«reBt  In  the 
tranaaetlon,  and  that  it  la  not  a  part  ot 
the  duties  of  an  agent  to  delegate  hta  au- 
thority. 

Farg»  T.  Cravens,  B  S.  D.  64«,  70  N.  W. 
1063;  Davidson  v.  DKllae,  8  Cat.  244;  Maze 
V.  Oordon,  06  Cal.  61,  30  Pae.  962;  Kerr 
V,  Sharp,  83  HI.  109;  Merrill  t.  Lathan, 
8  Coto.  App.  263,  46  Pac.  524;  Kowan  v. 
Hyatt,  46  N.  Y.  138;  Ferguson  v.  Qooch, 
M  Va.  1,  40  L.  R.  A.  234,  26  S.  E.  397; 
WIllianlB  V.  Moore,  24  Tex.  Civ.  App.  402, 
58  S.  W.  063. 

The  principal  is  not  liable  to  compenrate 
a  subagent  employed  by  an  agent  to  sell 
the  prqierty,  although  the  agent  was  au- 
thorised to  take  any  steps  neomsary. 

Jenkins  v.  Funk,  33  Ffed.  DIS;  Carroll 
p.  Tacker,  9  Misc.  397,  21  N.  Y,  Supp.  053; 
Maaou  v,  Cnifton,  3  Fost.  k  F.  8ei>;  WU- 
liami  T.  Moore,  24  T?x.  Civ.  App.  402,  S8 
S.  W.  9^;  Ranback  v.  Corrigan,  7  Kan. 
App.  470,  34  Pac.  120;  2  C.  J.  p.  886,  notes 

46,  47;  Clark  v.  Clark,  69  Mo.  App.  632; 
Groscup  T.  Downey,  106  Md.  273,  66  Atl. 
030. 

To  suetain  an  action  for  commiBsion,  a 
broker  must  show  a  direct  employment  by 
the  principal,  or  direct  authority  for  him 
to   treat  with   the   agent   of  thp   principal. 

Mattack  v.  Paregoy,  188  Mo.  App.  83, 
173  S.  VV.  8;  Harper  v.  GooJall.  US  How. 
Pr.  288,  10  Abb.  N.  C.  161;  Uarrell  v. 
Veith,  13  N.  Y.  S.  R.  738;  Hurd  v.  Let, 
132  App.  Div.  110,  116  X.  V.  Supp.  446. 
Edwards  v.  Tyler,  141  III.  454.  31  N.  E. 
312;    Zeimer   v.   Antisell,   7G   Cal.   500,   17 
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Pac.  642;  Jooes  v.  Houcrief-Co^A  Co.  25 
CHcla.  866,  108  P«c  4*6;  American  JobUng 
Aaao.  V.  Jamea,  24  Okla.  460,  in  Par. 
<T2. 

It  la  incumbent  upon  pUIntUF  to  aho* 
that  defendant  had  autboriMd  C.  P.  Dana 
to  employ  plaintiff  and  pay  him  a  eoniDit- 
slon,  or  show  a  eomplet«  ratiflcation  of  the 
acts  of  Dnra  Id  employing  plaintiff  a» 
such  subagent 

Willianxs  v.  Moore.  24  Tei.  Clr.  App. 
402,  68  S.   W.  953;   Hanback  t.   Corrigan. 

7  Kan.  App.  479,  64  Pac.  129;  Deffenhaogh 
T.  Jackson  Paper  Co.  ISO  Mich.  242,  7!> 
y.  W.  197;  Matlack  v.  Paregoy,  188  Mo. 
App.  05,  173  S.  W.  8;  Menx  v.  Haller,  ITS 
Mo.  App.  466,  162  8.  W.  6«8;  E  C.  J.  p.  8M. 
not«B  46,  47;   19  Cyc.  IIB,  120,  198. 

Before  the  doctrine  of  ratification  hu 
any  place,  it  must  be  shown  by  t^e  testi- 
mony that  the  defendant  had  full  knowl- 
edge of  all  the  material  facts  affecting  ber 
interest  In  the  transaction. 

Davldaon  v.  DaHas,  8  Cal.  M4;  Fa^o  v. 
Cravens,  S  8.  D.  646,  70  N.  W.  1053;  Maie 
T.  Qordon,  96  Cal.  61,  30  Pac.  962;  Eerr 
r.   Sharp,   83   111.    ISO;    Merrill   v.   I^than. 

8  Colo.  App.  263,  46  Pac.  624. 
Mr.  E.  V.  Horton  for  appellee. 

FrsBklln,  J.,  delivered  the  opinion  al 
the  court : 

Two  important  doctrinea  familiar  to  llie 
law  of  agency  come  forward  for  coBMdera- 
tion  in  this  case:  The  one  has  to  do  with 
the  appointment  of  an  agent  and  the  natnrp 
and  extent  of  his  authority;  the  other  re- 
lates to  the  doctrine  of  ratification  and 
agfncy  by  estoppel.  In  order  to  make 
this  judgment  intelligible  in  principle  and 
in  results,  we  shall  fifat  try  to  ascertain 
and  summariie  the  ultimate  or  cardisal 
facts  to  ba  gleaned  from  the  ie«ord,  with- 
oat  an  attempt  to  give  even  a  moderatr 
proportion  of  the  details.  Then  we  shall 
discuss  and  apply  the  law  as  we  imder- 
stand  it.  The  court  in  this  case,  and 
properly  so,  allowed  great  latitude  in  Uie 
admission  of  teatimony  from  which  the  ex- 
istence of  an  agency  and  the  autbority  of 
such  agent  to  do  the  particular  ant  in  coa- 
trovcrsy  may  be  inferred.  It  it  oar  doty 
to  give  this  eridenoe  ita  full  scope,  vitb 
every  fair  and  reasonable  inference  (hat 
may  be  derived  from  it,  and  then  say 
whether  the  judgment  la  supported  by  the 
law  aiid  the  facts. 

The  appellant,  Mrs.  M.  Brutinel,  is  a 
French  womas,  with  but  little  knowledge  of 
the  English  language.  Sha  was  the  owner 
of  a  drug  store  an  Chase  creek,  in  the  town 
of  Clifton.  Mr.  C.  P.  Dimn,  a  druggirt'by 
profession,  is  her  noii-in-law.  Mr.  Dunn 
induced  Mrs.  Brutinel  to  purchase  the  drug 
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store,  and  «d  th«  faitK  d{  hh  prombe  to 
Dutnage  the  business,  she  inveflted  ber 
money  fn  It.  Sottie  tithe  after  the  purchase 
of  tbe  drug  ston  Hr.  Dunn  decided  to 
Imtc  Clifton  tA  cDgftge  in  other  tnisiiieti. 
B<waiise  fae  hod  been  inrtmraental  In  getting 
Mrs.  Bnittnel  to  go  into  the  drng  business 
on  his  promise  to  naiia^  it  for  her,  and 
having  deeid«d  to  leave  Clifton,  Mr.  Dnnn 
wished  to  obtahi  for  Hrs.  Srutlnel  the  re- 
turn of  ber  iittestmcttt.  To  this  end  he 
induced  Mrs.  Brntlnel  to  tUlow  him  to  Ond 
a  purchaser  for  the  bnainess,  which  she 
did,  wltb  the  understanding  tliat  an;  pur- 
chaser he  might  procure  would  buy  it  upon 
temm  and  conditions  satisfactory  to  her. 
In  the  latter  part  of  May,  1913,  Hrs.  Brn- 
tlnel sold  tbe  drag  store  to  Mr.  David  KcA)- 
bine  and  Mr.  W.  A.  Mker  for  S4.M0,  es- 
ecnting  to  Hiem  her  Mil  of  sale  conveying 
the  property;  the  purchase  money  in  part 
bein^  ^denced  hy  promissory  notes  se- 
eured  by  a  cfasttel  mortgage.  The  appellee, 
Hr.  J.  B.  Nygren,  who  is  aha  engaged  in 
the  drug  hiisineM,  claiming  that  Mrs.  Bm- 
tinel  la  indebted  to  h&n  on  account  of  the 
traaaaetion,  brenght  this  action  to  recover 
SI,460  for  hie  services,  tlie  employment 
of  Mr.  Nygren  bad  Hs  origin  In  the  fbltow- 
ing   letter  written  to  him   l:^   Mr.   Dunn: 

Clifton  Drug  Company,  Mm,  M.  Bruttne), 
Prop. 
Clfftnn,    ArlKona,    Febmary    13-12. 

Mr.  Nygren: 

ReeeWed  yonr  letter  to-nigbt.  Also  the 
other  reached  me  some  time  ago,  which  I 
immediately  aBBlrered  l^  wire,  care  Owl 
Drug-  Store.  I  flgared  that  anyway  Way- 
land  «oa1d  know  fast  whereto  reach  you. 
Not  receiving  answer  to  the  wire,  1  con- 
cluded yob  had  decided  to  call  it  ofT.  Tn 
tbe  wire  I  quoted  you  a  price  of  iSBO  on  tbe 
flxtoree  exclusive  of  Jewelry  flrtures. 
Hieae  together  witii  space  I  have  tented 
to  Hr.  Miller,  and  he  is  open  and  doing 
businMB.  Of  en«rse,  since  quoting  you  the 
above  price,  I  have  continued  making 
preparations  to  open  op,  and  now  expect 
to  open  about  next  Tuesday  or  Wednesday. 
The  otrtJodk  is  certainly  very  favorable  here. 
Everyone  seems  to  be  kicking  at  the  new 
manager  down  below.  I  have  gone  DO  con- 
siderable expense  ht  mftktng  tbe  store  pre- 
(■entable,  repainted  and  papered  thraugfioUt, 
put  In  new  Hnoleum  abd  new  set  wiring 
and  new  electric  fixtures.  Tlie  store  wit) 
be  aa  good  as  new  end  wtn  hcnk  better  than 
it  ever  did  when  we  T«op«4i,  1  feel  now  It 
woald  not  Ratify  me  to  take  less  than 
>l,oeo  for  fbctnrea,  and  stock  to  be  Invoiced 
at  tOmieemtt  cost.  If  you  cared  to  make 
title  deal  on  tbia  hasii,  would  aI1<yw  yon 
S  per  cent,  M  If'  ftm  can  Ket  over  $'\fit)»  j 
for  fixtures,  whieb  you  should  be  able  to  do,  | 
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you  could  have  all  above  this  amount. 
Tile  flstures  and  fountain  together  coat 
originally  at  least  t2,500.  The  stock  I 
have  bought  since  is  only  staple  gOods  and 
In  moderate  quHntitiee.  Probably  stock 
will  ran  $1,000  In  all,  making  the  whole  a 
92,000  proposition.  I  do  not  think  the  out- 
fit, ererything  considered,  could  be  beat  at 
tUs  price  anywhere,  and  I  feel  confident 
I  could  do  mme  better  in  short  time  if  I 
hold  it.  If  you  decide  to  do  anything  let 
me  know  at  once,  as  I  am  carrying;  ads  in 
several  big  daily  papers  and  will  sett  first 
favorable  importunity.  Will  make  terms 
on  half,  if  desired,  and  if  party  is  reliable. 
With  best  wishes,  I  am, 

Tours  truly. 
C.  P.  Duan. 
Miller  pays  t2f  mo.  rent.    Tbia  wreld 
make  drag  dept.  rent  (SO  nooth. 

Mrs.  Brutinel  wu  never  informed  of  the 
eoatants  of  this  letter.  She  had  no  knewl- 
edga  lAateter  that  it  bad  been  written. 
She  never  knew  anything  at  all  at  any  time 
aboBt  any  eimtract  or  promise  or  tranaac- 
tlon  wklch  Mr.  Donn  had  or  was  having 
with  Mr.  Nygren.  Intteed,  she  never  knew  of 
Mr.  Nygren,  or  that  he  was  claiming  any  re- 
nuneratloa  from  her,  until  tbe  aoninions 
and  eemplnint  were  served  open  ker  tn  this 
action.  She  never  etaplojiwd  the  plaintiff, 
hut  be  was  employed  by  Mr.  Dunn.  True 
it  ia  that  Dnnn  was  her  i^ent,  authoneed 
to  laanage  her  drug  bneineas;  and  true  it 
is'tfaat  be  was  her  agent  specially  anthoriz- 
ed  to  find  a  pnrt^aeer  for  the  bUeiness,  the 
sale  to  be  made  upon  terms  and  conditions 
Mitisfactory  to  appellant.  Dnnn  Iiad  no 
special  authority  and  no  power  to  coadadc 
a  oontiact  for  the  sale  and  purchase  of  tbe 
drug  tMHiness.  His  authority  was  express- 
ly limited  to  finding  a  purchaser  satisfae- 
tory  to  tbe  prtnclpal.  7%e  aiMineeion  is 
here  to  be  noted  between  the  anthertty 
givrai  to  an  agent  to  sell,  and  the  authority 
given  to  an  anient  merely  to  offer  for  snle. 
There  Is  not  a  scintilla  of  evldmee  that 
tbe  auttknrity  of  Dnnn  Included  the  au- 
thority to  employ  the  appellee  at  the  ex- 
pense of  the  appritant,  nnlew  such  a  power 
may  be  Implied  from  his  agency  to  mnnage 
tbe  drug  builneas  ahd  bis  subsequent  special 
anthority  to  find  a  satisfactory  purchaser 
tat  it.  Mr.  Ditnn  testified  that  when  he 
wrete  the  lettw  to  Mr.  Nygren,  which  is 
copied  hei<ein,  he  was  not  acting  for  Mrs. 
Bmtlnet,  but  solely  on  his  own  initiative, 
for  himself  alone;  that  he  never  teld  ker 
anything  about  It,  and  if  there  was  any 
oblf^tton  Ineurted,  it  wbs  his  own,  and 
not  Mrs.'  BruHnefs.  Among  other  tn- 
struetiona,  the  evort  gave  the  fdlKWlHg; 

"Yon  are  instructed  that  if  youbeHeve 
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from  the  evidence  that  the  plaintiff  was 
emplojed  to  BnA  e.  purchaser  for  tlie 
property  of  defendant,  and  pursuant  thereto 
did  find  a.  purchaser,  who,  through  the 
efforts  of  the  plaintiff,  purchased  defend- 
Bill's  propertj-  in  question  upon  the  ternu 
specified,  or  upon  t«rnis  agreed  to  between 
tlie  defendant  and  such  purchaser,  and  th&t 
the  plaintiff  was  the  procuring  cause  of  tike 
liale,  then  jour  verdict  will  be  for  the 
plaintiff. 

"As  the  case  is  preseuted  to  jou,  the 
sole  question  is  wliether  or  not  the  plaintiff 
has  earned  a  commission  according  to  the 
terms  of  the  contract;  and  in  case  you  de- 
cide he  has,  it  is  your  duty  to  determine 
the  amount  of  that." 

The  case  was  tried  to  a  jury,  which  gave 
the  appellee  a  verdict  for  $1,250.  Judgment 
followed  the  verdict.  The  appeal  is  from 
the  judgment  ind  order  denying  the  motion 


for  » 


rial. 


At  the  olose  of  the  plaintiff's  evidence, 
and  again  at  the  close  of  all  the  evideaee 
in  the  case,  the  defaadant  requeated  sa  in- 
stTuctitMi  in  the  nature  of  a  demurrer  to 
the  evidence.  Ihe  court  refuted  to  gra«t 
eitiier  of  these  requesU,  and  the  ruling  it 
assigned  as  error — the  ground  being  in  tub- 
stance  that  there  is  no  evidence  tending 
to  show  that  Mr.  Dunn  was  authoriied  to 
act  for  tbe  defendant,  or  that  he  ever  did 
act  for  the  defendant  in  employing  the  plain- 
tiff; that  if  lie  did  so  act,  Jiis  action  was 
unauthorized  aud  unratified  by  defendant. 
Error  is  also  pradieated  upon  the  inatruc- 
lions  given. 

A  careful  review  of  the  record  dlsclosea 
tiiat  Uie  faete  are  not  disputed.  It  is  only 
the  inferences  which  can  reasonably  ba 
drawn  from  theut  that  give  rise  to  the 
contentions  here,  and  we  are  of  opinion 
that  the  inferoicet  to  be  drawn  from  the 
facta'  in  this  case  are  such  that  men  may 
not  reaaonablj  differ  otHKeming  tbeiu.  The 
questioa  it  therefore  one  of  law  for  the 
court.  Howo'tr,  if  there  be  any  evideiuie 
reasonably  tending  to  support  tlie  judg- 
ment, it  ought  to  he  sustained. 

The  pritnarj  object  of  on  agency  is  bo 
hring  the  principal  into  cantfactuitl  rela- 
tions with  thicd  parties — inU>  privity  with 
them;  and  it  is  elementaiy,  Uterefore,  to 
say  that  a  principal  it  not  responsible  for 
contracts  which  be  has  neither  directly  not 
indii^ectly  authorized.  "It  is  axiomatic  in 
the  law  of  agency  that  no  one  can  beoMQe 
the  agent  of  another  except  by  Uia  will  of 
the  pruicipal.  either  expressed  or  implied 
from  particular  citcumstancee ;  that  an 
agent  ouinot  create  in  hineeK  an  authority 
to  do  a  particular  act  b;  its  performaitcei 
and  that  the  authority  of  an  agent  cannot 
be  proved  by  his  own  statameot  that  he  is 
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such."  Gravee  v.  Hortou,  33  Uinn.  M.  3S 
N.  W.  568. 

Of  course,  the  mere  orderof  proof  is  not 
vital.  This  is  within  the  legal  discrttioD 
of  the  trial  judge,  and  if  he  allows  evidence 
of  the  agent's  acts  before  proof  of  the  agency 
to  do  the  particular  act  in  question,  it  will 
not  be  reversible  error,  provided  proof  of 
such  a^iency  i*  establiihed  at  soue  tiAff 
til  the  trial.  But  where  the  n&tma  and  ex- 
tent of  an  agent's  authority  is  directly  in- 
volved, it  must  never  he  lost  sight  of;  and 
this  cannot  be  too  strongly  emphasiicd, 
that  it  ultimately  may  lie  established  onlj 
by  tracing  it  to  its  source  in  some  word  or 
act  of  the  allied  principal.  Tbe  agent  cer- 
tainly cannot  confer  authority  uptHi  himself. 
or  '  make  himeelf  agent,  nteroly  by  a<ting 
as  such,  or  laying  that  he  is  one.  Ur. 
Mechem  says;  "The  ageat'e  authority, 
moreover,  may  not  be  shown  merely  by  prov- 
ing that  be  acted  as  agent.  A  person  can 
no  more  make  himself  an  agent  by  his  own 
acts  only  than  he  can  by  his  own  declara- 
tions or  ets4emeDta,  If  hit  acts  can  be 
connected  with  the  prindpaJ  in  some  way. 
as  by  showing  that  the  principal  knew  of 
them  and  assented  to  them,  a  different  re- 
sult ensues;  and]  where  the  acta  are  ol 
tuch  a  public  or  intimate  nature,  so  no- 
torious,  or  so  long  continued  as  reasonablv 
to  justify  the  inference  that  the  priudpsl 
must  have  known  of.  them,  and  would  not 
have  permitted  them  to  continue  if  they 
were  unauthorized,  evidence  of  them  Is  ad- 
missible se  against  tbe  alleged  {Mincipkl." 
Mechem,  Agency,  ^  28y. 

The  fundamental  idea,  therefore,  or  teed 
grain,  so  to  apeak,  of  agency,  has  its  con- 
ception in  something  lawful  that  a  pereoo 
may  do,  and  a  delegation  by  sueh  perioB 
to  anoUier  of  the  power  lawfully  to  do  that 
thing.  So  this  agency  has  been  catalogued 
ociording  to  its  kind,  as  either  gmerai  or 
spacisl.  Tlie  basic  error  of  appellee's  caw 
it  in  giving  a  broader  application  to  the 
term  "general  agency"  than  its  signifi- 
canee  warrant&  "If  by  expreee  appoint* 
meut,  or  by  long  acquieecence,  recognition. 
or  course  of  dealing,  one  man  has  conferred 
upon  another  the  character  of  ooe  possess- 
ing the  requisite  authtH'ity  to  represent 
him  in  a  general  way  during  some  more 
or  less  continuous  period  in  the  transac- 
tion of  all  of  his  buiiness  of  a  certain  kind, 
or  at  a  partieutar  place,  or  to  perform  all 
aets  of  a  certain  kind  or  class,  he  must  be 
held  to  have  (inferred  upon  him  the  at- 
tributes and  powers  inherent  in  the  charac- 
ter to  bestowed.  Such  an  agent  the  lav 
denomiaatea,  for  convenience  sake,  a  gen- 
eral agent.  But  if,  on  the  other  hand,  in 
a  single  Instance,  either  by  express  ternu 
or  hy  his  conduct,  be  confers  upon  tbe  other 
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tbc  ehftracter  of  aae  htrlof  antlioTitjr  in 
do  s.  aiqgle  thiog,  perhaps  in  a  Bpeettie  way, 
ke  mmt  be  held  to  hav«  conferred  npoB  htm 
lb  peg  Bttributei  and  pawirt,  uid  thme  only, 
vhich  mie  inhereait  ta  that  character.  Hits 
igBBt,  for  Hut  Batae  eonvenlenes,  la  termed 
a  ipeciaJ  agent."  Meohem,  Ag«icj',  g  797. 
lite  diBtioetlon  ordluMrllj'  drawn  betwcMi 
a.  general  aod  apeeUl  ageaej  is  »ft«a  srtlfl- 
ci^  akd  unuittefactor^.  lie  Mope  of  iiie 
onthariiy  of  a  epecial  agent  )i  ordinarilf 
■nek  nutre  restrieted  than  that  of  a  genentl 
■gent;  but  whta  It  U  laid  that  "if  the 
Fpeeial  agent  exceeds  hia  initruetloiM  the 
principal  Is  not  bound,"  while  "If  the 
geDeral  agent  esceeds  hla  inctravt)<Hii,  the 
principal  will  be  boand,"  the  etatsment  la 
entirely  misleadiag.  So  far  aa  the  authori- 
ty of  an  Bgmt  iwvelTeC  the  rigbts  of  In- 
nocent third  peTBMia,  who  have  relied  upon 
the  character  bestowed  upon  Um  agent,  the 
prinolpal  is  bound  equally  by  the  author- 
ity which  he  actually  glvca  and  by  that 
which  t^  his  own  ant  he  appears  to  give; 
and  thia  is  true,  whether  we  call  the  agency 
a  special  or  genaral  one.  Tlie  general  agent's 
authority  is  not  universal;  it  is  not  an  un- 
limited one.  He  is  not  alter  ego,  but  the 
exercise  of  hi«  authority  Is  limited  to  that 
which  is  expressly  conferred,  broadened  by 
the  apparent  authority,  upon  which  tiilrd 
persons  exercising  due  t^are  may  rely,  to  do 
all  acts  within  the  ordinary  and  usual 
Kcope  of  the  business  he  was  empowered  to 
iranaact.  In  other  words,  every  agency 
is  BO  far  general  that  it  mnst  cover  not  only 
the  precise  thing  to  be  done,  but  whatever 
usually  and  ratiwially  belongs  to  the  doing 
of  it.  To  be  a  general  agent  one  does  not 
have  to  be  one  of  unlimited  powers.  As  said 
I7  Mr.  Mechem :  "^t  is  none  the  less  true, 
however,  as  has  been  aeen,  that  the  scope 
of  the  nfeneral  agent's  authority  mnst  not 
be  exceeded.  Kach,  act^g  withir  the 
aeope  of  the  authority  conferred,  binda  hie 
principal;  each,  acting  beyond  that  scope, 
binda  himself  only  or  no  one.  But  while 
these  mles  applying  te  the  two  classes  ore 
alike  in  kind,  tbey  differ,  as  has  been  shown, 
in  degree.  It  is  tieliered,  however,  that 
the  difference  is  one  of  degree  only,  and 
not  of  principle."  Mechem,  Agency,  9  T4B. 
In  a  Nmv  York  case  Mr.  Justice  Com- 
atoA  says:  "There  are  in  the  books  many 
looee  expressione  concerning  t}te  dintinetion 
between  a  general  and  special  agency.  The 
distinction  itself  ia  highly  nnaatisfsctory, 
and  win  he  found  qnite  insufficient  to  solve 
a  great  variety  of  cases.  It  ie  not  proftta- 
lile  to  dwell  upon  that  diatinction.  Under- 
lying the  whole  subject  there  iv  this  fun- 
damental pTopositfon.'  that  a  p«inoipa1  is 
bound  only  t^  the  authorized  acts  of  his 
agent.    This  autiioril?  may  b«  proved  by 
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the  Inetrnmfnt  niileh  oreatea  It;  nnd  be- 
j-ond  the  terms  of  the  Inidrunent,  or  of  the 
vertwl  romtnisHion,  it  may  be  shown  that 
the  principal  has  held  the  agent  out  to  the 
world  in  other  instances  ait  halving  an  au- 
thority which  win  embrace  tbe  particular 
act  in  qtiMtion.  .  .  .  But,  in  which- 
ever way  this  is  done,  it  cannot  be  limited 
Ity  secret  inetroctions  of  the  principal  on 
tbe  oBc  hand,  nor  can  it  be  enlarged  hy 
the  unauthorifed  representation  of  tlie 
agent  on  the  other.  These  principles,  1 
think  are  elemoitary."  Mechanics'  Bonk  v. 
New  York  ft  N.  H.  R.  Oo.  13  N.  Y.  6W: 

An  Mceellent  atatement  of  the  matter  is  to 
be  bad  in  a  quotation  from  1  Minor's  Inati- 
tQt«s,  2m,  fonnd  in  the  ease  of  Cross  v. 
Atchison,  T.  ft  S.  F.  R.  Co.  141  Mo.  at 
page  147;'  «  8.  W.  679,  as  follows: 
"Whether  the  authority  be  general  or 
limited,  the  servant  [agent]  eaancrt  charge 
tlie  master  [principal]  if  he  exceeds  It. 
He  is,  of  csnrse  more  likely  to  transcend 
tbe  bounds  of  a  narrow  than  of  an  extended 
power;  bnt  the  principle  in  either  case  i* 
the  same.  Within  his  commission,  he  binds 
bis  master  [principal];  beyond  it,  he  does 
not.  Whilst,  then,  we  must  distinguish 
clearij  between  a  general  agent  and  a 
special  agent,  it  is  not  because  there  is  a 
diversity  in  the  leading  principle  which 
determines  the  master's  [principal's] 
liability,  bnt  merely  in  order  to  adjust  the 
actual  measure  of  it" 

8ee  aleo  Oore  v.  Canada  Life  Assur.  Co. 
119  Mich.  188,  77  N.  W.  860. 

"ne  mere  fact  that  one  is  dealing  with 
an  agent,  whether  the  agency  be  general  or 
special,  ahould  be  a  danger  signal,  and  like 
a  railroad  crossing  suggests  the  doty  to 
"stop,  look,  and  listen;"  and  if  he  wonld 
bind  the  principal  is  twnnd  to  ascertain, 
not  only  the  fact  of  agency,  but  t*e  nature 
and  extent  of  the  authority;  and  in  case 
either  is  controverted,  the  burden  of  proof 
is  upon  him  to  establish  it.  In  fine,  be 
must  exercise  due  care  and  caution  in  tbe 
)»erolses.  "Unusual  and  unnatural  acta 
ar«  not  to  be  tolerated;  strained  construc- 
tions are  to  be  avoided;  inferencea  of  Hetm 
are  to  be  limited  to  thofie  which  are  reason- 
able, natural,  and  ordinary;  and,  oe  has 
been  BO  often  pointed  out,  inferences  are  to 
be  draw  only  from  facta  for  which  the  prin- 
cipal is  responsible,  and  not  from  mere  eon- 
aiderationa  of  convenience  or  policy.  The 
mere  fact  that  one  is  found  to  be  a  general 
agent  justifies  neither  the  court  nor  the 
jury  in  guessing  that  ^ven  acts  are  within 
the  scope  of  his  authority."  Mechem, 
Agency,   g   740. 

Conceding,  for  the  purposes  of  this  case 
only,  that  when  Mr.  Dunn  employed  the 
plaintiff  to  And  a  purchaser  for  the  drug 
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business,  li«  was  acting  m  tbe  ngeat  of 
Mrs.  Brutinel,  sutd  not  on  hU  own  tccount, 
— A  cunceeeian  whi«h  is  b;  no  meftaa  justi- 
fied as  an  iafwence  fiom  Uke  discloaed  fact*, 
— is  tUe  act  in  controversy  (airly  included 
within  the  limits,  or,  as  it  is  ordinairUy 
stated,  within  the  scope,  of  Dunn's  authori- 
ty, either  express  or  implied!  If  it  is,  the 
principal  is  bound;  if  it  is  not,  Ute  act  of 
tke  ag«nt  binds  himaelf  alone  or  no  one. 
In  other  words,  do  t)ie  facts  and  circun- 
stanooH  of  thi«  case  justify  this  Infefeace 
Uiat  Mr.  Nygren  was  employed  as  the 
principal's  agent  under  such  ciroiunttanGea 
as  to  i-easooably  warrant  the  ooneliuion 
that  Mrs.  Brutinel  has  token  tbe  subageat 
aa  her  agent  tuul  becoUMs  liable  fM  bis  cou- 

This  inference  is  souf^t  to  be  justified 
from  the  fact,  and  the  only  facts  traceable 
in  the  rword  to  any  word  or  conduct  of 
hers,  that  Hn.  Brutinel  employed  Ur. 
Vaaa  as  her  agsnt  to  manage  the  drug 
businsM,  and  during  the  course  of  such  eoL- 
ployment  specially  authorix«d  him  to  offer 
the  same  for  sale.  Thus  tn  express  au- 
thority is  given  by  tiie  principal  to  Mr. 
Dunn  to  manage  Uie  drug  atore,  and  tibia 
express  authority  carries  with  it  every 
power  necessary  and  propw  to  be  done  in 
the  case  in  band  to  effectuate  the  purpose 
for  which  the  authority  in  question  was 
ci'cated.  Where  nothing  is  indicated  to 
the  contrary,  there  are  so  many  things 
ccNsnected  with  such  duties  involving  tbe 
discretion,  judgment,  and  choice  of  methods 
that  it  would  not  be  unreasonable  for  third 
persons  dealing  with  such  an  agent  to  rely 
upon  tbe  presumption  that  he  possessed 
those  powers  commensurate  with  his  nnder- 
taking,  and  which  are  usually  and  properly 
exercised  by  other  similar  agents  under  like 
circumstances-  In  oUier  words,  it  carries 
with  it  the  implied  power  to  do  all  those 
acts  naturally  and  ordinarily  done  in  sueli 
cases.  But  such  an  implied  agency  is  not 
to  be  eltended  by  construction  beyond  the 
obvious  purposes  for  wbicli  it  is  apparently 
created.  Clearly  such  an  agency  cannot 
imply  the  authority  in  Mr.  Dunn  to  employ 
a  subagent  to  sell  tbe  drug  store,  good  will, 
and  fixtures  at  tlie  expense  of  Mrs.  Brutinel, 
because  such  sots  are  not  naturally  and 
.  ordinarily  done  in  such  casM,  and  there  is 
nothing  in  the  record  to  show  any  uses  and 
customs  prevaiUng  in  similar  cases  or  any 
course  of  dealing  between  tbe  parties,  that 
would  justify  the  extension  of  the  agency 
to  include  any  such  power.  So  with  the 
special  authority  given  to  Mr.  Ihinn  to  find 
a  purcliascr  for  the  business.  Hece  liii 
authority  was  expressly  United  to  the 
power  to  find  a  purchaser  satisfactory  to 
the  prinoipal.     From  sucb  authority  it  can- 
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not  be  implied  as  a  nurtter  of  law  that  Mr. 
Duan  had  tbe  povH  to  hind  hi*  principal 
by  an  agreevMnt  to  pay  aaollicr  oenssis- 
sina  for  maJiBig  a  sals,  beeanae  the  agent 
■init  have  spactal  aWbenf^  to  bind  Iuh 
piiwupal  ky  the  pramiae  to  pay  eobbus- 
sions  and  tbe  evidsnee  fails  to  diacloas  sdt 
fact,  dther  by  nnrd  or  conduct,  or  nny 
usage  and  cuvtoa  piBvaiUng  in  BtBilsr 
cases,  or  any  course  ol  ^**ii"g  bettreon  the 
parties,  that  9ould  justify  any  preaumption 
tlwt  Mrs.  Brutiunl  aMthaciaad  Mr.  tkm 
ta  p«rfom  the  act  in  gueattoa,  or  that  she 
lia^  by  any  conduct  logiodly  aad  rationallr 
leading  to  that  end  lead  Mr.  Nygren  who 
must  himself  ettereise  due  care  aiid  cautton 
in  tho  premises,  reaaoaably  ta  bellsTe  that 
such  authority  had  been  conferred,  and 
aoctadingly  to  act  SipoB  such  beUef.  Is 
finev  the  faet  that  Dunn  wm  her  general 
S^nt  in  maosging  tbo  drug  store  and  her 
spectial  agent  to  offer  it  fiH'  sale  would  not 
justify  Mr-  Nygren  in  giwsatng  that  the 
act  of  Mr.  Dunn  in  empl^ing  him  as  sub- 
agent  at  the  expense  of  Mrs.  BrutinsI  was 
within  the  scope  of  Mr.  Dunn'e  anlhoiity. 

There  ie  an  utter  failure  to  trace  (he 
source  of  his  relianoe,  if  he  did  ao  rely,  to 
any  word  or  act  of  tbe  principal  that  noaU 
justify  him  in  coBcluding  that  Mrs.  Bru- 
tinel is  liable  by  reaaoa  of  her  cvueat  to, 
or  coneurrenoa  in,  the  employment.  Not. 
withstanding  the  difficult  in  Bome  cases  oi 
ascertaining  the  extant  of  an  agent's  power, 
the  genetaX  rule  is  that  «  persmi  dealing 
with  an  agent  takes  the  rink.  To  the  ob- 
jection that  no  one  would  be  Willing  to  dssl 
with  an  agent  uptm  this  baaia  Chief  Justice 
Shaw  said:  "This  objection,,  we  think,  is 
answered  by  the  ooasideration,  that  no  one 
is  bound  to  deal  with  the  agent.  Hlioevcr 
does  so  is  admonished  <d  the  azfaent  snd 
limitation  of  the  agent's  authority,  uul 
must,  at  his  ova  peril,  SMertatn  the  fset 
upon  which  alone  the  .authority  to  bind 
(he  conaUtucBt  depends.  Under  sn  an- 
thority  ao  peculiar  and  limited,  it  i>  not  to 
he  presumed  that  mm  would  deal  wiUi  the 
agent,  who  had  not  full  ecmfidemce  in  hii 
honesty  and  veracity,  and  in  the  accuracy 
of  bis  books  and  aoeounta.  T»  this  exUst, 
the  seller  of  goode  truats  tte  agwt,  and  if 
he  is  deceived  by  him  he  has  no  right  U 
oomplain  of  tbe  principal.  It  is  h«  himtelf, 
and  not  ike  principal,  who  trusts  the  agtnt 
bey<Hid  the  expressed  limits  of  the  power; 
and  therefore  tbe  maxim,  that  wh««  one  of 
two  innocent  persons  must  euITsr,  he  who 
repoeed  confidence  in  the  wrongdoer  msst 
bear  the  loss,  eyenttea  in  favor  of  the  coD' 
stitnent,  and  not  in  hvor  of  the  seller 
of  the  goed*."  Muasey  v.  Beec^er,  3  Caili. 
511. 

Concerning  this. 
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say*:  'There  are,  u  hu  elBowhere  been 
pointed  out,  maqj  loose  gtsteneDte  to  be 
found  in  the  boolu  to  the  effect  that  there 
ix  s  geoerftl  principle  of  the  Uw  that,  where 
vue  of  two  innocent  persona  must  suffer  by 
tuc  act  of  a  tbirdt  th^t  one  should  be«r 
the  loos  bf  whose  act  the  loss  was  made 
)KM«ib1e^  or  who  enabled  the  vrongtul  act 
to  be  committed,  or  who  flrat  reposed  trust 
and  confidence  in  the  wron^oer,  and  the 
like.  Aa  »  matt^  of  fact,  not  withstanding 
these  (eoeral  etaiieinents,  there  is  no  such 
general'  principle  as  that  which  is  thus 
declared.  Like  wjtnj  other  alleged  max- 
ima, this  one  contains  onlj  a  half  trqth 
■t  most,  aod  its  uae  seenis  to  be  reeorted 
lo  ocily  to  ctiver  loose  reasoning  or  to  span  a 
(tap  without  noticing  it."  Mechem,  Agency, 
i  1986. 

But  it  is  ar|[ed  that  Mrs.  Bnitiael  ia 
bound  upon  the  doctrine  of  ratJAcatlou. 
Ratification  must  neceeaarily  rest  upon 
knowledge  of  the  facta  or  thing  to  be  rati- 
fied. Knowledge  of  the  facta  and  Toluntaiy 
action,  howeTer,  are  aa  eaaentiaJ  here  aa 
(laewhere,  and  the  principal,  by  accepting 
what  he  was  entitled  to  from  the  agent,  in 
ignorance  that  a  subagent  had  been  em- 
ployed, does  not  ratify  his  appointment. 
But,  conceding  that  Dunn  attempted  to  act 
for  Mre.  Brutinel  in  employing  Nygren,  she 
nas  in  entire  ignorance  of  that  fact  when 
she  consummated  the  sale  with  Riker  and 
Kobbine,  See  Servant  t.  McCampbell,  46 
Colo.  292,  104  Pac.  9»4;  Rice  v.  Post.  7B 
Hon,  547,  M  N.  Y.  Snpp.  653;  Craver  t. 
HoDse.  138  M«.  App.  2S1,  120  S.  W.  680; 
Ballentine  r.  Heron-,  130  Uo.  App,  605, 
10»  S.  W.  1087 ;  Benhan  v.  Fertia,  laB  Mich, 
G32,  124  N.  W.  638i  HanbMk  v.  Corrigan, 
T  Kan.  App.  47B,  64  Pac.  129;  Sima  v.  St, 
■)ohn,  106  Ark.  6S0,  43  L.lt,A,(N.S.)  196, 
152  S.  W.  284;  Carroll  v.  Tucker,  2  Miac 
397,  21  N.  Y.  Supp.  962. 

In  one  jurisdiction  it  ia  s^d:  "The  right 
of  MIe  Is  me  of' the  mo>»t  rAlitabls  Hghta 
incident  to  the  ownership  at  praperlr,  aid 
it  ought  not  to  be  restricted  for  other  than 
cogent  reaaooa.  Unless  some  pnbHe  ^Marast 
or  p«r«nM>unt  prirate  right  renders  a  cnr- 
tailiiMDt  necMaai7,  tilt  amrier  of  any  char- 
acter of  property  should  ba«e  the  unhamper- 
ed Tight  ta  aell  it,  with  the  entire  world 
aa  a  inarkat.  If  another  peraon,  unau- 
thorized t^  tba  ownM,  awists  an  agent 
in  maldag  a  aale,  is  it  right  and  just  to 
hold  tliat,  if  ajyriaad  of  what  has  been 
diMia  by  MMh  aaaiatMit  or  anbagent,  and  the 
fact  that  the  agnit  has, promised  compensa- 
tioa  by  Uie  owner,  the  latt^  cannot  accept 
the  terniB  offered  by  the  purchaaer  without 
becoming  liable  to  anch  eubagentT  Under 
huch   eirennutancea   it  cannot  be  claimed 
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that  the  owner  lias  mialed  the  aubageat; 
nor  will  consummation  of  the  aale  with- 
out  compenaating  him  place  him  in  any 
worse  position  than  he  would  be  in  if  the 
sale  should  be  alnndoned.  It  ia  true  that 
one  cannot  adopt  part  of  an  authorized 
contract  without  adopting  the  whole;  but 
the  contract  auhmitted  to  Mrs.  Williams, 
^nd  the  one  she  adoped,  wag  the  contract 
for  the  Bale  of  the  land,  and  not  the  cim- 
trsct  between  Miller  and  Straub.  It  vas 
not  stipulated  in  the  contract  of  aale  that 
she  should  pay  Straub  for  services  rendered. 
It  is  true,  when  she  adopted  that  contract, 
she  had  knowledge  of  the  other  contract  and 
of  the  aerrices  rendered  by  Straub;  but 
as  the  latter  contract  was  unanthori  -cd  by 
ber,  aa  she  had  done  nothing  to  induce 
Sbraub  to  render  the  aervioes,  aa  her  con- 
suwna^iv  ^lie  aale  without  remunerating 
turn  would  place  him  in  no  worae  position 
than  he  waa  already  in,  and  as  slie  liad  the 
power  and  right,  independent  of  that  con- 
tract, to  sell  her  land  to  the  proposed 
purchaaer,  ehe  had  the  right,  in  t'le  forum 
of  conscience  aa  well  aa  at  th*  bftr  of  the 
law,  to  accept  the  terms  of  the  Gontr»i>t  of 
oale  without  ratifying  the  ecwtract  betwaoi 
Miller  and  Straub,  cither  upon  the  gruund 
of  adopt itai  or  eaboppel."  Williame  v. 
Mogro,  24  Ten.  Civ.  App.  402,  68  S.  W. 
S53. 

But  thia  authority  goes  eomewhnt  far- 
ther than  the  holding  in  most  jurisdictiona 
as  to  what  amounts  to  the  ratiiicaiion  of 
an  unauthorized  contract,  but  under  the 
facts  of  that  case  it  may  oorractly  be  pinced 
upon  the  failure  to  establiah  an  agency  by 
estoppel.  "The  general  rule  of  law  ia  tliat 
if  an  agent,  in  the  eonduct  of  hia  agency, 
employs  a  aubafMnt.  without  authority  to 
bind  his  principal,  eiprpHBly  given  or  fairly 
preeuMptive  frcan  the  p^lcnlar  eireum- 
atances  or  the  usage  of  bualnees,  the  aub- 
agent.m^u»t  look  to  ti^  iiovedifttvunpl^yer 
for  hia  pay,  and  has  no  chiim  for  compenaa- 
tlon  against  the  agent's  principal,  between 
whom  and  the  aubagwtt  no  privity  e]|iat|S." 
Jenkins  v.  Funk  (C,  C.)  33  Fed,  915;  Jonen 
V.  Brand,  IQO  ICy.  410,  50  S.  W.  67»;  Bon- 
well  V.  Howes,  15  Daly,  43,  2  U.  Y.  Supp. 
717;  Hica  v.  Post,  78  Hua,  i>47,  29  N.  Y. 
Supp,  553)  Attee  v.  Fink,  7B  Mo,  100,  42 
Am.  Rep,  aSS;  2  C,  J.  p.  778,  |  446;  Me- 
ehani,  Agency,  9  1761. 

Nor  haa  the  plaintiff  established  an  es- 
toppel, for  he  has  not  change  his  situation 
to  his  detriment,  in  reliance  upon  the  prin- 
cipal's conduct.  "The  estoppeF  workx  in 
favor  of  the  third  party  who  has  dealt  in 
good  faith  with  the  agent  upon  the  strengtii 
of  the  repreaentations  made  by  the  prinoi* 
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pal."  i  Mod.  Am.  taw,  "Agency,"  p.  20, 
%  24. 

Tlie  learned  jad^  of  the  trial  court  mls- 
nppreti ended  the  law  in  his  charge  to  ths 
jury.  In  submitting  the  first  initructlon 
iiuoted,  the  right  of  the  plaintiff  to  recover 
was  not  made  to  depmd  upon  whether  Mrs. 
Brwtinel  had  agreed,  directly  or  indirectly, 
to  pay  him  a  commission  or  not.  The  issue 
whether  or  not  Mrs.  Brutinel  authorized 
Dnnn,  either  directly  or  indirectly,  to  em- 
ploy Nygren  at  her  expense,  nas  so  im- 
;>ortant  that  the  jury  should  have  been  in- 
rjtrncted  to  find  a.  verdict  for  the  defendant 
if  such  employment  was  not  so  authorized, 
unless  the  employment,  if  nnauthoriXed, 
WR8  in  some  way  ratified  by  Mrs.  Brutinel. 
The  agreement  of  Dunn  with  the  plaintilT 
would  not  bind  the  defendant,  unless  she 
anthoriied  hhn  to  contract  for  her,  or  rati- 
(led  the  contract  when  made,  or  by  Teawm 
of  her  representations  to  the  plaintiff,  who 
relied  thereupon  to  his  detriment,  she  is 
I'Hiopped  to  deny  the  employment. 

The  last  instruction  quoted  is  particu- 
larly prejudicial,  for  it  excluded  from  the 
jury  a  consideration  of  the  most  import- 
ant Ixsue  in  the  case,  and  in  effect  author' 
ired  the  jury  to  determine  whether,  in  their 
judgment,  they  thought  it  just  or  desirable 
that  the  defendant  should  be  held  liable  in 
tills  case.  No  other  parts  of  the  charge  did 
or  could  cure  these  errors.  "The  court, 
however,  in  cases  of  this  sort,  should  care- 
fully instruct  the  jury  as  to  their  function 
in  the  matter,  and  as  to  the  rules  of  law 
by  which  they  are  to  be  guided.  That 
function  is  not  to  determine  whether  the 
jury  think  it  might  be  just  or  desirable  or 
appropriate  or  convenient  that  tho  alleged 
principal  should  be  held  in  the  given  case, 
Imt  to  decide  wliether,  according  to  the 
rules  of  law,  tite  alleged  principal  ha^   in 
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fact,  by  word  or  condoct,  authorized  the 
assumed  agent  to  perform  the  act  in  qnn- 
tion,  or  has,  by  conduct  rationally  and 
logically  tending  to  that  end,  led  the  olher 
party,  who  has  himself  exercised  due  ciie 
and  caution,  reasonably  to  believe  tbat 
each  authority  has  been  conferred,  and  to 
act  upon  such  belief.  What  tlie  legal  rales 
are  which  govern  such  situations  should 
be  explained  by  the  court;  and  It  i)  the 
duty  of  the  jury  to  apply  to  the  facts  in  Uie 
case  the  rules  of  law  given  tiiem  by  the 
court.  It  is  not  for  juries  to  make  tbe  lav 
of  agency."    Mechem,  Agency,  §  297. 

Upon  the  un  controverted  evidence  in  ths 
record  the  plaintifTs  employment  hse  by 
Dunn,  and  between  the  plajntiff  and  de- 
fend ast  no  privity,  express  or  im^ied. 
exists,  and  neither  by  ratification  nor  ts- 
toppel  is  she  under  any  obligation  to  com- 
pensate him.  To  sustain  the  judgment  in 
this  case  it  would  be  necessary  to  hold 
that  the  jury,  in  arriving  at  their  verdict, 
have  a  legal  right,  in  the  absence  oi  any 
evidence  in  regard  thereto,  to  conjecture 
and  assume  necessary  and  controlling  fad!, 
which,  under  the  law,  is  beyond  the  prov- 
ince of  a  jury.  Ite  plaintiff  may  hate  ■ 
valid  claim  for  remuneration.  If  he  ha», 
the  wrong  defendant  hat  l>een  selected  tn 
pay  It.  It  follows,  from  the  views  we  hsve 
expressed,  that  the  request  for  an  instruct- 
ed verdict  should  have  been  given.  On  the 
facts  contained  in  tbe  record,  no  judgment 
should  have  been  rendered  against  the  de- 
fendant. 

For  the  reasons  given,  tJie  judgment  is 
reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  herewith, 

Ross,  Cfa.  J.,  and  Cnnninfftaajn,  J.,  coa- 


I.  Introductorti,  791. 

§  1-  Bight  of  recovery  congid- 
eretl  with,  reference  to  the 
Hcope  of  the  agent's  a«- 
tHorltff,    792. 

i     2.  General   statement,     722, 

i  a.  Privitii  of  contract  aa  be- 
tween the  principal  ood 
a  Hubagent  lehoae.  etn- 
ptoyment  was  authorised, 
722. 

i  4.  Poicer  of  agent  in  respect 
of  impoaing  ttabilitu 
upon  the  principal  for 
the  mtbageMfg  eompenaa- 
tton,    723. 


S     &•  Employtnent     of     mtbagent 
by  agvnt  aoUng  in  fntnni' 
finvc     of     anthttritv    «c- 
premty  conferred,    7Xi. 
t     0.  Employtnent     of    mibagent 
hy      general      agent : 
a.  Entplogment    hy    gen- 
eral agent  t^ppelMtei 


erty,   799. 
It,  Bmployntenf    hy    gen- 
eral agent  appointed 
to    manage    o    Bi(»i- 
nemt,   720. 
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al  agent  representing 
an  Insurance  com- 
pang  tvithln  a  speci- 
fied terrltorif,  73«. 
d.  Btnploytnent  6y  gen- 
eral agent  represent- 
ing other  aescrlptionM 
of  conipaniea  tcithln 
a  specified  territory, 
729. 
f     7.  Employment     of    subagent 

hy  special  agent,    731. 
i     8.  PartlcttUtr       circumstances 
from    irfticJi    an    en- 
largement      of       tht 
agent's  ordtnary  aw- 
tborltu    may    he    im- 
plied, 732. 
a-  Custom  or  usage,  737. 
J>.  Scr.eaalty,    738. 
o.  Ministerial  or  mechan- 
ical      character      of 
fti  net  tons     delegated, 
7t0. 
$    9.  Dependency   of  subagent'i 
reined  tat      rights      upon 
those  of  the  agent,   740. 
t   10.  RerocaHOn  of  agent'n   au- 
thority,  effect   of,    741. 
II.  Bight  of  recovery  considered  with 
reference  to  the  question 
tcliether   the   contract   of 
employment  tcaa  adopted 
by  the  principal: 
g  11.  rrlncipaVs  explicit   recog- 
nition of  the  employer  at 
his  owK  agent,    741, 
S  13.  Aneeptanee  of  the  bc»»ftB 
of  thf  transaction  by  tA« 
principal,    7i2. 
§  13.  Same   subject  further  dis. 

cussed,    7t8. 
I  14.  Entoppel   as   a  ffround  for 
alloiflng  recovery,    748, 


Itl.  Lien  of  suhagcnt  for  hla  >^mpp>t- 

i  IS.  Subagent       employed       by 
agent   ■profeaeedly   acting 
aa  agent,  and  within  the 
scope    of    hia    authority, 
7*8. 
S  IS.  SuiaeciU      emitloyed      by 
agent   yrofesaedly   acting 
OS   a^ent,    but    exaeadinQ 
his  AHthorUv.    7BO. 
$  17.  Kxtent  to  whieh  the  lien  is 
available  .* 
a.  Stibagent  em.ployed  bf 
person  tthoae  agency 
teas  dtscUtaed,    7 CO. 
t.  Subagent  employed  by 
person  tchose  agency 
teas     not      disclosed, 
7SS. 
t  18.  Superaesaion    of    lien    by 

contract,    762. 
t  IB.  Xictlmgitishment    and    dis- 
Oiarge  of  Hen,  708. 
IF.  Right  of  recover;/  considered  v-lth 
reference  to  the  queslio^i 
of  llahtlity  as  beltreoti  the 
principal     and     the     em- 
ploying agent: 
t  20.  Subagent       employed       by 
agent  profesaedly  acting 
as  agent,  and  uHthJn  (he 
scope    of    his    authority, 
703. 
t  91.  Same  siPuation  furt*«r  <(«■- 

eassed,  7 SO. 
i  22.  Subagent  pmproved  by  pi-o- 
fesscd  agent  acting  in  er- 
«eM  of  hia  authority,  702. 
t  28.  Subagent  employed  bn 
agent  who  did  not  dis- 
close hia  agency,   784. 


J.  Introdvclory. 

For  the  purposes  of  the  following  dis- 
ciLssion  the  expression  "subagent"  will  be 
assnmed  to  connote  a  person  employed 
bv  an  agent  to  assist  him  in  regard  to 
bnsinese  transactions  by  the  perform- 
ance of  aervices  of  the  same  character 
as  those  which  appertain  to  the  functions 

whieh  have  been  delegated  to  the  agent    ^^^  ^^^^  ^^  ^^^^  ^ ^^_ 

himself.  R'''"'Sent9  employed  on  a  foot-  g^ti^n^  brought  bv  amenta  of  a 
i„g  which  readers  them  in  »  '««^'"'^  1  tions.  It  would  be  out  of  pli 
sense  "serranta"  in  respect  or  tne  per- 1  _  ^  ^  _,  _.^^  n,;.  »i.„»„  ^ 
formance  of  their  duties  are  regarded  as 

Irfing  outside   the   scope  of  the  mono- , ,.-_  _  i  j  i,„  ■,„%-.i-. 

paph.     The  liability  of  a  principal  for  I  which  is  indicated  by  its  title. 


the  remuneration  of  persona  employed 
by  bis  agent  who  are  neither  subagents 
nor  servants  is  discussed  in  the  mono- 
graph appended  to  Cheseon  v.  Biclucond 
Cedar  Works,  ante,  6. 

The  footing  upon  whidi  the  amount  of 
oompensation  is  ascertained  in  cases  in 
which  a  subagent  is  held  entitled  to  re- 
cover against  the  principal  is,  of  course, 
as  that  which  is  applicable  to 
~  all  deaeris- 
there- 
fore, to  deal  with  this  phase  of  the  snb- 
,iect  in  a  note  of  the  specialized  scope 


■"iS'^ 
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0  1.  RiOttt  of  recovery  oonXdered  tvUK 
referetuie  to  the  »OQfi»  of  the  agent'a 
authori^. 

t  9.  0«n«r«(  aMMment. 
N^o  clearer  or  more  ezhauative  e^Msi- 
tioD  of  the  general  considerations  which 
determine  the  extent  of  ha  agent's  au- 
thority to  employ  s  snbagent'  is  -to  be 
found  in  the  reports  than  that  which  is 
contained  in  the  following  passage  in  the 
judgment  delivered  by  Thesiger,  L.  J., 
for  the  E&ghflh  ooopt  of  t^lfiest:  "As  a 
general  rule,  no  donbt,  the  maxim  'dele- 
gatus non  potest  delegare'  applies  so  as 
to  prevent  an  afient  from  establishing 
the  relationship  of  principal  and  agent 
between  his  orn  princip^  and  a  third 
person;  hut  this  maxim,  when  analyzed, 
merely  imports  that  an  agent  cannot, 
without  authority  from  his  principal,  de- 
volve upon  another  obligations  to  the 
principal  which  he  has  himself  under- 
taken to  personally  fulfil ;  and  that,  inas- 
mtMh  as  confidence  in  the  parttoultr  per- 
son employed  is  at  the  root  of  the  con- 
tract of  agency,  such  authority  eanaot 
be  implied  as  an  ordinary  incident  in  the 
contract.  But  the  exigencies  of  business 
do  from  time  to  time  render  necessary 
the  carrying  out  of  the  instructions  of 
a  principal  by  a  person  other  than  the 
agent  originally  instructed  for  the  pur- 
pose, and  where  that  is  the  case,  the 
reason  of  the  thing  requires  that  the  rule 
should  be  relaxed  so  as,  on  the  one  hand, 
to  enable  the  agent  to  appoint  what  has 
been  termed  'a  snbagent'  or  '«ab«titute' 
(the  latter  of  which  designations,  al- 
though it  does  not  exactly  denote  the  le- 
gal relationship  of  the  parties,  we  adopt 
for  want  of  a  better,  and  for  the  sake 
of  brevity),  and,  on  the  other  h^nd,  to 
constitute,  in  the  interests  and  for  the 
protection  of  the  principal,  a  direct 
privity  of  contract  between  him  and  snch 
substitute.  And  we  are  of  opinion  that 
an  authority  to  the  effect  referred  to 
may  and  should  be  implied  where,  from 
the  conduct  of  the  parties  to  the  original 
contract  of  agency,  the  usage  of  trade, 
or  the  nature  of  the  particular  business 
which  IB  the  subject  of  the  agency,  it 
may  reasonably  be  T>resamed  that  the 
parties  to  the  contract  of  agency  orig- 
inally intended  that  soch  anthority 
should  exist,  or  where,  in  the  course  of 
the  employment,  unforeseen  emeTgencies 
arise  which  impose  upon  the  agent  the 
necessity  of  employing  a  anbslitute;  and 
that  when  such  authority  exists,  and  is 
duly  eieroised,  privity  of  contract  arises 
between  the  principal  and  the  substitute, 
and  the  latter  becomes  as  responsible  to 
I..R.A.191BF. 


the  former  for  the  dne  disehaigs  of  the 
d]itieB  which  hia  employment  caats  upon 
hinj  as  if  he  had  been  appointed  agent 
by  the  principal  himself."* 

As  applied  to  cases  involvii^  the  rif^t 
of  4  subagent  to  recover  from  the  agent's 
principal  compensation  for  services  ren- 
dered, the  doctrines  laid  down  in  this 
passage  lead  to  the  {>articular  eonela- 
siona  which  have  been  thus  stated  by 
Judge  Story :  "In  regard  to  the  superior 
or  real  principle,  the  general  rule  of  law 
is,  that  if  an  agent  employs  a  aubagent, 
to  do  the  whole  or  any  part  of  the  buai- 
neas  of  his  agency,  without  the  knowl- 
edge or  consent  of  the  principal,  express 
or  implied,  there,  inasmuch  oa  no  pnvit> 
exists  in  such  a  ease  between  the  prin- 
:ipal  and  the  subagent,  the  latter  will 
lot  be  entitled  to  claim  from  the  princi- 
pal any  compensation  for  commisaions  oi 
advances  or  disbursements  in  the  course 
of  hia  subagency.  But  his  sole  remedy 
therefor  is  against  his  immediate  em- 
plover,  and  his  sole  responsibility  is  also 
to  him.  But  where,  by  the  usage  of 
trade,  or  the  express  or  implied  agree- 
ment of  the  parties,  a  subagent  is  to  be 
employed,  there  a  privity  is  deemed  to 
exist  between  the  principal  and  the  sub- 
agent,  and  the  latter  may,  under  such 
circumstances,  welt  maintain  his  claim 
for  such  compensation,  both  against  the 
principal  and  the  immediate  employer, 
unless  exclusive  credit  is  given  to  one  of 
them;  and,  if  it  is,  then  his  remedy  is 
limited  to  that  party."* 

i  3.  Frlvttg  of  contract  as  betu>ecn  the 
principal  and  a  mibagent  whose  em> 
pleifment  xnaa  atUhorteed. 

The  doctrine  ordinarily  taken  for 
granted  in  cases  of  the  tyi>e  discussed  in 
the  present  monograph  is  that  the  right 
of  a  subagent  to  maintain  an  action 
against  the  principal  for  his  remunera- 
tion, in  so  far  as  it  depends  merely  upon 
the  existence  of  a  privity  between  these 
parties,  becomes  a  necessary  inference 
whenever  it  appears  that  the  appoint- 
meat  of  the  subagent  was  within  the 
seope  of  the  agent's  authority.  But  in  a 
case  involving  the  right  of  a  aubagenl 
employed  by  the  general  agent  of  an  in- 
surance company,  to  hold  the  companji 

iDeBuBSche  v.  Alt  (1977  G  A.)  I*  B. 
8  Ch.  Div.  B8B,  2  Bag,  Bnl.  Caa.  t8»,  wbw* 
the  actual  question  invoived  was  the  li^t 
of  the  principal  to  hold  the  snbagent  lia- 
ble for  certain  profits  accruing  in  respect 
of  the  sale  of  a.  ship. 

•Agency,  0th  ed,  J  397,  quoted  in  Mc- 
Kenzic  v.  Neviua  (1842)  22  He.  U7,  3S 
Am.  Dec.  291. 
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respoQBible  as  for  a  breach  of  the  con- 
tract of  emplojment,  one  of  the  Federal 
courts  of  appeala  proceeded  upon  the 
theory  that  the  contract,  altbongh  made 
in  the  exercise  of  a  power  specificallj' 
conferred  upon  the  agent,  did  not,  in  the 
abiience  of  an  express  stipulation  to  that 
effect,  create  between  the  company  and 
the  snbagent  a  relationship  of  such  a  na- 
tnre  as  wonld  enable  the  latter  to  main- 
tain an  action  on  the  contract  against 
the  former.*  A  pemsal  of  the  opinion 
discloses  some  inconsistency  in  respect  of 
the  doctrinal  position  of  the  court.  In 
one  passage  the  existence  of  a  privity  of 
contract  was  denied  in  toto;  in  another 
it  was  asserted  that  such  privity  was 
predicable  in  a  qualified  sense,  and  for 
some  purposes,*  The  palpable  discrep- 
ancy between  these  statements  is  pos- 
sibly an  indieation  that  tlte  eonrt  was 
somewhat  embarraaaed  by  the  difBenlty 
of  {Hocnrine  H  satisfactory  basis  for  the 
doctrine  whu^,  in  the  fiAal  analysis,  the 
decisioai  nuy  be  said  to  require  for  its 
support ;  riE.,  that  Uwre  may  be  a  privity 
of  a  lastrieted  matura,  which  is  not  ae- 
companied  by  so  essential  and  charaeter- 
istio  an  incident  of  a  contract  of  employ- 
loent  as  the  presumptive  right  of  the  per- 
son employed  to  claim  damagea  for  a 
wrongful  dismissal.  There  ig  appasently 
no  other  speeifle  authority  for  such  a 
doctrine,  and  its  sonsdness  is,  to  say  the 
least,  not  beyond  question.  The  present 
writer  ventnrea  to  surest  that  the  de- 
cision might  with  greater  propriety  have 
been  referred  simply  to  the  consideration 
that  the  explicit  provisions  of  the  two 


written  contracts  under  i 
dered  this  company  exempt  from  all  Ua- 
bility  for  the  payment  of  the  aubagent'e 
compensation,  and  that  its  immunity  in 
this  respect  entailed  as  a  necessary  con- 
sequence  the  incapacity  of  the  subagent 
to  maJjitain  against  it  an  action  in  which 
the  measure  of  damages  would  be  the 
amount  of  the  prospective  earning 
which  he  had  been  preyented  from  earn- 
ing.* 

I  «j  JMwM-  of  agent  in  rvapeot  of  tm- 
ptHrtg  Habattg  upon  the  pHnotpal  for 
thm  Mibagent'a  eomptmsatlon. 
By  a  court  of  inferior  jurisdiction  the 
doctrine  has  been  po>pouiuled  that  tiia 
fact  of  an  agent's  having  been  impliedly 
invested  with  the  power  of  employing 
the  subagent  does  not  necessarily  justify 
the  inferenice  that  he  was  also  authpriud 
to  bind  the  principal  to  remunerate  the 
subagent  for  service  rendered  in  pursu- 
ance of  tlie  contract  of  employment.' 
This  statement,  if  it  simply  means  that, 
in  the  view  of  the  court,  the  authority  of 
the  agent  to  charge  the  principal  with 
liability  for  the  subagent's  compensation 
is  merely  presumptive  iii  its  nature,  is 
not  open  to  any  objection,  ezeept  that 
of  a  somewhat  unfortunate  ambignity. 
If  it  means  more  than  this,  it  would  em- 
body a  theory  eoBentially  inconsistent 
with  the  oases  in  which  it  has  been  taken 
for  granted  that  the  right  of  the  sub- 
agent  to  recover  compensation  from  the 
principal  is  conditioned  eimply  upon  his 
abiltty  to  pvove  ttet  ths  iBtaraedlste 
agent  was  empowered  to  etai;t)oy  him.' 


•Union  Gasnalty  i,  Surety  Co.  v,  Oray 
a»08)  63  a  C.  A.  S84,  114  Fell.  4£2.  There 
tin  contract  between  the  defendant  com- 
pany and  its  general  Bf(«nt,  Black,  by  wbom 
the  plamtHT  was  employed,  provided  that 
"such  B^nt  U  anthorieed  as  such  to  ap- 
point and  employ,  wtthjn  uid  for  the  ter- 
ritory  aforeaald,  but  subject  always  to  sucfi 
rules  and  re^laticuB  as  may  be  preKiribed 
in  respect  thereof  by  aaid  company,  any 
sad  all  mbagenti,  aubordlnates,  and  em- 
ployeca  reasonably  necessary  for  the  pTopo" 
tranaactioD  tk  the  busineBS  contemplated 
by  this  fMBb-act,  and  for  the  fulfillmeat  of 
)uB  agreements  hereundv."  It  whs  also 
stipulated  that  "said  agent  .  .  .  shall 
be  directly  aecountable  ...  to  and 
with  said  company  for  all  moneys,  etc..  be- 
longing to  said  company,  .  .  .  and  shall 
be  directly  liable  to  this  company  for  and 
in  respect  of  all  acta,  doings,  and  agree- 
ments of  any  and  all  aolicitora,  agenta, 
Dpecial  agents,  canvasaera,  clerks,  and  other 
employees  appointed  or  employed  by  said 
agent,  .  .  .  there  might  be  a  question 
as  to  the  company's  being  liable  upon  the 

L.RJ1.1»18P, 


contracts  nwde  for  Blaolc  trj  suA  sab' 
agenta.  Tbia  authority  to  appoint  Lhein 
for  the  purposes  meotioaed  removed  ail 
questions  as  to  Uis  company's  liability  tm 
contracts  so  made.  So  far,  and  in  this 
qualified  sense  as  to  third  parties  bokliag 
policies  of  the  oompany,  it  may  be  said 
to  have  bsen  privy  to  the  oontraot  bafcweea 
Black  and  Gray.  That  is,  the  eoautaay 
was  bound  thereby  to  recognise  poticies 
duly  issued  within  the  scope  of  his  au- 
thority, by  Black  or  his  auhagents,  as  lia- 
bilities of  the  compauy." 

«See  pp.  330  and  231  of  the  report  m 
52  C.  C.  A. 

i  See  Lester  v.  New  YoiTk  L.  las.  Co. 
(181)2)  84  Ttx.  S7,  IB  8.  W.  356,  the  effect 
of  which  IB  atated  in  g  21,  note  7,  infra. 

IWilliama  v.  Moore  (I8CM))  24  lex.  CTiv. 
App.  402,  6S  S.  W.  053. 

>  See  the  following  aubtitlea.  The  ease 
of  Lindquist  v.  Northwestern  Port  Huron 
Co.  (1&08)  22  S.  D.  298,  117  N.  W.  365,  ia 
whjdi  the  liability  of  a  manufacturing  com- 
pany for  the  commicBion  of  a  subagent 
hired  by  an  agent  who  was  mmwIm:  tn 
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But,  apart  from  its  inconsistency  with 
those  cases,  its  ineorrectneas  will  be  at 
once  apparent  if  we  advert  to  the  con- 
aideration  that,  according  to  the  ordinary 
view  (see  preceding  section),  the  em- 
ployment at  a  subagent  by  an  agent  em- 
powered to  employ  him  must,  in  the  ab- 
sence of  evidence  to  the  contrary,  be 
deemed  to  create  a  privity  between  the 
principal  and  the  subagent;  or,  in  other 
words,  to  render  the  subagent  an  agent 
of  the  principal.  Under  sa«b  oircnm- 
staacea,  an  obligation  on  the  prinoipsra 
part  to  remunerate  the  subagent  mani- 
featty  supervenes;  and,  as  the  exiateoce 
of  that  obligation  is,  in  this  point  of 
view,  a  direct  result  of  the  agent's  exer- 
cise of  his  power  in  respect  of  the  em- 
ployment of  the  subagent,  the  authority 
to  impose  the  obligation  may  warrant- 
ably  be  regarded  as  an  incident  of  the 
power  to  employ.  This  is  in  effect  the  po- 
sition taken  by  another  court  of  inferior 
jurisdiction,  by  which  it  has  been  laid 
down  that  "the  power  to  appoint)  in  tha 
absence  of  a  limitation  on  its  tema, 
would  include  the  power  to  fix  the  eom- 


peasatioa.'^  But  the  lai^uage  thus  used 
seems  to  be  too  broad.  The  court  pre- 
sumably meant  that  the  agent  was  em- 
powered to  flx  a  reasonable  compensa- 
tion. It  is  sufRciently  obvious  that  the 
implication  concerning  the  extent  of  his 
power  cannot  be  supposed  to  go  further 
than  this. 

g  3,  Employment  of  svbotfent  by  agent 
actittff  In  purmianco  of  oMlhorUff  ei- 
preasly  conferred. 

The  applicability  of  the  general  mle, 
"Delegatus  non  potest  delegare,"  is,  of 
course,  negatived  wherever  it  is  shown 
that  the  agent  was  expressly  authorised 
to  employ  a  subagent  on  such  a  footing 
as  to  create  a  privity  of  contract  between 
him  and  the  principal.  Under  such  cir- 
cumstancea  the  principal  cl«arly  beoomes 
responsible  for  the  aubagent's  remuner- 
ation, unless  it  ia  alao  proved  by  afOnna- 
tive  evidence  that  the  subageat  agreed  tc 
look  solely  to  lua  immediate  empliqrer  for 
such  remnneration.  See  §$  24  and  21, 
infra.' 


>  Employers'  Liability  Assur.  Co.  t.  Mor- 
Tii  (1900)  14  Colo.  App.  3M,  «0  Pac.  Zl 
(stating  tbis  to  be  the  purpmt).  The  de- 
cision relied  upon  was  Mutual  h.  Ins.  Co. 
v.  Lewis  (lS9g)  13  Colo.  App.  52a,  5S  Fan. 
787.  See  §  e,  note  9,  infrs. 
a.  Eai»l*rmeBt  t>7  ■••>*  appAtntod  to 

•all  real  property. 

lln  Kurtz  v.  Payne  Invest.  Co.  (1912) 
15B  Iowa,  3T6,  136  N.  W.  10T6,  where  the 
defendant  company  wis  engaged  in  the 
sale  of  the  Bubdiviaiona  of  a  certain  tract 
of  land,  the  testimony  of  Stewart,  the  per- 
son who  employed  the  plaintiff,  that  hia 
dutiea  were  "generally  to  appoint  agents, 
*  and  work  together  with  them  in  interest- 
iBK  buyers,"  was  thus  commented  upon  by 
tbe  court:  "The  defendant  confirmed  what 
lie  did  in  the  way  of  flxing  prices,  and  from 
this  and  the  ciTtumatance  that  he  had 
authority  to  appoint  agents  and  work  with 
tlii>iu  it  might  have  been  inferred  that  be 
hIh[>  wkk  authorized  to  arrange  with  the 
n^nt  tbp  terms  on  which  aervicea  should 
be  rendered.  In  other  worda,  from  the  au- 
thority to  appoint  agents,  there  may  be 
implied  the  authority  to  define  the  terms 
of  suck  appointment,  inrhidlng  the  matter 
of  compeiiaation.  As  there  was  evident^e 
that  Stewart  was  without  such  authority, 
the  ittaue  waa  appropriate  for  the  detcr- 
ninatfon   of   a  j>n"y." 

iB  SterHng  v,  Der*>me  (MOTt  4T  Tex. 
OW.  App.  4T0,  105  8.  W.  1161)  (writ  of  error 
denied  by  the  Supreme  Court).  It  was  held 
that  a  subagent  employed  by  an  agent  in 
pursuance  of  an  expreaa  authorization  was 

L.B.A.1(P]8F. 


not  entitled  to  claim  a  larger  coramiasion 
that  that  which  the  agent  himaetf  wag  ti> 
receive  under  the  terms  of  his  appointment. 
In  Craver  v.  House  (1006)  13fl  Ho.  .App. 
251,  ISO  S.  W.  eS6,  ons  Hollister,  a  man  in 
the  employ  of  tbe  plaintiff,  a  real  estate 
broker  having  learned  that  dafendast'* 
property  was  for  sale,  but  that  he  w>a  out 
ol  tne  city,  applied  to  the  defendant's  son, 
F.  E.  House,  a  lawyer,  and  offered  to  fur- 
nish a  purchaaer  for  the  property,  if  it 
could  be  pui-chaged  for  $3,^00.  The  eon 
telegraphed  to  his  father  for  iBStnictians, 
which  in  a  short  lime  resulted  in  defendant 
directing  him  "to  go  ahead  and  sell  at  that 
price."  Keither  pUkintiff  u<h'  Hollister  ever 
saw  theae  telegxama  After  receiving  in- 
structions to  sell,  the  eon  infcwmed  Hol- 
lister tluit  "the  aaJe  could  be  made"  at  tha 
IH-ice  named.  Hollister  showed  tbe  prop- 
erty to  a  Mr.  Beeson  and  induced  him  to 
sign  a  contract  for  the  purchase.  The  son 
then  gave  Hollister  directions  about  getting 
the  abstract  of  the  property,  aad,  in  due 
time,  defendant  exeeiited  a  deed,  convey- 
ing the  property  to  the  pnrcfaaser.  The 
opinion  was  expressed  that  the  rule  of  law 
as  to  an.  agent  anthorized  to  sell  real 
estate,  who  is  clothed  with  the  discretion- 
ary power  aa  to  price  and  terma,  had  no 
application  to  the  facte  of  the  cane.  fn> 
the  reason  that  the  price  and  terms  were 
fixed  by  the  defendant,  and  that  F.  E. 
Houae  was  only  clothed  with  the  ministe- 
rial power  to  aell  at  the  price  and  upon  the 
terms  ao  fixed.  The  evidence  disclosed  that 
it  waa  not  tha  defendant  who  wae  looking 
for  a  purchaaer,  but  that  a  purchaser  wa« 
seeking  defendant  to  purchase.  ''Tlie  nat- 
ural conclusion  from  the  facta,"  said  the 
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In  the  present  mixaogtaph  it  would  be 
out  of  place  to  do  more  ihaa  make  a 
passing  ^usioo  to  a  subject  wliich  is,  to 
some  extent,  considered  in  Brutimei.  v. 
SygbE!*,  ante,  713,  the  nature,  theoretical 
suundness,  and  practical  value  of  the 
<ligtinction  which  ha^  been  takeu  between 
thspoffersof  genentt  and  Bpeeial  ^ente. 
All  that  need  be  here  said  ia  that,  assnch 
a  distinction  stqipliee  a  oonvenient  basis 
of  classification,  the  cases  which  turn  up- 
on the  scope  of  the  powers  of  intenoe- 
diate  agents  in  respect  of  the  employ- 
ment of  aubagents  may  appropriately  be 
arranged  with  reference  to  it. 


In  one  case  it  was  laid  down  that,  if 
the  employer  of  the  subagent  was  the 
general  agent  of  the  defendant,  "having 
the  same  powen  that  she  posBeseed  in 
reference  to  the  sale  of  her  land,  then,  of 
«our3e,  he  had  the  power  to  find  her  for 
oompensation  to  s  snbagent."*  This  ob- 
servation doubtless  embodies  a  perfectly 
unexceptionable  doctrine;  but,  ae  it  fur- 
nishes 110  indication  of  the  views  of  the 
eonrt  conoeming  the  circnmetoncea  un- 
der which  a  general  agent  becomes  vir- 
tually the  alter  ego  of  the  principal  in 


the  Mnse  pi^dicated,  it  js  not  very,  inr 
struct ive  for  practical  purposes. 

There  would  seem  to  be  adequate  rea- 
son for  taking  the  position  that,  where  a 
gcmeral  agent,  whose  ordinary  funotiiona 
have  reference  merely  to  the  control  of 
his  principal's  property,  is  directed  to 
sell  it,  the  direction  should  be  regarded 
simply  as  having  the  effect  oi£  ad^ng  to 
his  functions  as  general  agent  those  of 
a  special  agent  in  respect  of  the  sale.  In 
this  point  of  view  the  question  whether 
he  has  the  power,  of  employing  a  sub- 
agent  to  assist  him  in  making  the  sale 
would  ordinarily  be  determined  on  the 
same  footing,  and  with  reference  to  the 
same  considerations,  as  if  his  relation' 
ship  to  the  principal  were  that  of  a  spe- 
cial agent  only.  If  this  -is  the  correct 
theory,  it  would  follow  that  a  subagent 
so  employed  oannot  recover  against  the 
principal,  nntesa  he  prodnces  some  af- 
flrmstive  evidence  to  supplement  the  fact 
of  his  employer's  general  agency  in  re- 
spect of  the  control  of  the  property.  The 
view  thus  snggested  is  in  harmony  with 
some  portions  of  the  ailment  of  the 
court  in  Brutinel  v.  Nygreh,  and  seems 
to  be  also  supported  by  the  case  cited  in 
the  footnote,  in  so  far  as  it  is  possible  to 
^ract  any  broad  rule  from  the  reasan- 
ing  of  the  court.' 


court,     "is  that  the  dsfendajit  did  not  au- 
thorise uiyinie  to  procure  a  purcbaser,  but 
that  he  was   willing  to  accept  one  at  hia 
price  and  upon  hia  tenns." 
b.  Emplorment    by    a«eiiti    appointed 

to  sell  peiaonal  propertr- 

In  Neff  V.  Harwood  Barley  Mfg.  Co. 
(11114)  193  III.  App.  43fl  [no  opinion  re- 
ported), the  points  which,  according  to  the 
aijstrnct,  were  decided,  are  aa  follows:  (1) 
Where  a  prospective  purchaser  writes  a 
manufacturing  concern  that  he  ia  desirous 
nt  purchasing  a  motor  truck,  and  is  in- 
formed that  their  agent  is  desirous  of  see- 
ing the  purchaser  about  the  agency  of  the 
truck  in  purclioaer'a  vicinity,  sudi  agent 
acts  with  in  the  apparent  scope  of  hia  au- 
thority in  appointing  the  purchaser  as 
ttgput,  and  it  is  immaterial  that  the  ap- 
pointing agent  may  have  acted  contrary 
to  private  inst  ructions  i  12]  where  a 
manufacturing  concern,  selling  throngh 
agents  on  oomraiBsion,  has  received  the 
lieneSt  of  work  done. under  an  agency  crea 
ted  under  authority  which  it  notified  a 
prospective  purchaser  and  agcut  it  had  re 
IHiHed  in  one  of  ita  general  appointing 
agents,  the  right  of  such  appointed  agent 
lo  a  eominission  cannot  be  defeated  by  the 
mere  (act  that  the  seller  subeequenth 
nutkes  agents  of  the  customers  introduced 
by  such  appointed  agent. 

One  of  tne  excepted  cases  in  wliich,  under 
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the  Coda*  of  three  of  the  American  States, 
the  delegation  of  an  agent's  powars  is  per- 
mitted, is  "when  suiA  delegation  la  ape- 
cially  autluKized  by  the  principal."  CaL 
Civ.  Code  IBIC,  %  2348  (4) ;  N.  D.  av.  Cede 
1O05,  g  S7M  (4)  I  S.  D.  Civ.  Coda  IMHt,  § 
iaw.|4). 

1  Williama  v.  Moore  (ISOO)  £4  Tea:.  Giv. 
App.  402,  S8  a  W.  963.  Such  iteneral 
agency  was  held  to  be  negatived  by  tiie  laa- 
gwaga  of  the  only  ftsding  of  fact  whidi 
bore  upon  the  point,  aa  It  simply  stated 
that  she  instructed  Miller  to  And  a  jwr- 
chaser  for  said  lani]  wt  a  priee  of  (86  or 
more  per  acre. 

■  In  Gold  V.  Serrell  (1898j  Com.  PL)  • 
Misc.  124,  26  M.  T.  Supp.  6,  the  eWdence 
which  was  heW  to  eataWish  the  plaintlfTs 
right  of  recovery  was  as  follows:  That 
defendant  admitted  that  the  plaintlfTa  em- 
ployer, Syms,  was  her  general  ajrent,  and 
an  such  bad  charge  and  control  of  her  prop- 
erty that  the  contract  for  the  purchase 
and  HBle  of  property  which  was  entered 
mto  between  the  defendant  and  the  ven- 
dees was  executed  by  Syms,  siting  for  de- 
fendant that  SjniB  continued  to  represent 
the  defendant  in  renpect  of  the  delivery 
of  the  deed  and  the  payment  of  the  pur-' 
chase  money,  and  that,  after  the  contract 
was  made  defendant  admitted  to  eadi  of 
the  lendees  that  she  owed  plaintiff  for  hia 
"';  was  held  that  p1aintilT*s 
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b.  Emjpiotpnent  hy   general  agent  ap- 
ptHnted  to  manage  a  buMneaa. 

That  the  appointment  of  an  agent  to 
manage  a  buainess  dMB  not  in'veet  him 
by  implication  with  authority  to  employ 
a  BubiigeDt  for  the  purpose  of  selling  the 
buBineaa  is  obrioualy  a  neceBsary  dedue- 
tion  from  the  coDsideratioD  that  there  is 
no  grontad  whatever  upon  which  mana- 
geritd  fnnctioBB  which,  ex  hypotheai,  ex- 
tend merely  to  keeping  itp  a  bnaineea  as 
a  going  concern,  can  be  deemed  to  earry 
with  them  the  power  to  transfer  the  bus- 
iness itaelf.  This  doctrine,  althongh  not 
formally  enunciated  in  BittiTiKEL  v.  Nt- 


OBBK,  ante,  713  was  clearly  taken  for 
granted  by  the  court.** 

On  the  other  hand,  a  general  ^ent  of 
this  description  will,  it  seems,  ordinarily 
be  deemed  to  have  the  authority  to  em- 

floy  Bueh  subagenta  as  may  be  required 
or  the  purpose  of  enabling  him  to  etrrj 
on  the  business  to  the  best  advantage.* 


in,  a  apvetflad  terHtoty. 

The  theory  indicated  by  some  cases 
seems  to  be  that,  unless  a  different  in- 
ference ia  required  by  the  contract  un- 
der which  a  general  agent  of  this  de- 


right  to  the  commisBiana  proniaed  by  the 
agent  was  "in  no  aenae  impaired  by  de- 
fendant's inatnictlons  to  the  latter  that 
■be  would  not  consent  to  the  allowsnoe 
of  broker's  coinmissionB  out  of  the  pro- 
cacda  of  aale  whicb  ahe  expected  to  realice." 

tain  Benjamin  v.  Benjamin  (1843)  15 
Conn.  347,  311  Am,  Dec.  384,  the  court  re- 
marked, argnendo,  that  "the  very  case  of 
intrusting  another  with  the  auperintend- 
eUee  of  a  farm  ia  put  in  the  bo<JcB  on  the 
citil  law,  under  which  it  was  held  that  an 
agency  of  that  description  does  not  au- 
thorize the  agent  to  aell  the  property  of 
the  principal  for  any  purpoae,  unless  it 
be  of  a  perishable  nature." 

■  In  FuruLS  v.  Fraukman  (187T)  6  NA. 
420,  the  plaintiff,  Frankman,  apjriied  to 
Robert  W.  Fumaa,  one  of  the  members  of 
the  firm  of  Fnmae,  Irisb,  A  Company,  to 
be  employed  In  eanvasaing  for  oiders  for 
nnreery  stock.  Furnas  referred  him  to  one 
Martin,  who  was  then  the  agent  of  the 
Stm,  "with  very  general  authM-Ity  to  su- 
perintend, manage,  and  carry  on  said  bUat- 
nees,"  which  he  did  "in  their  firm  name." 
Furnaa,  at  the  aanie  time,  told  him  that 
"Martin  was  doing  atl  their  busineas  in 
the  nnraery  liDe."  Frankman  thereupon 
applied  to  Kfartin,  who  employed  bim  in  the 
nanw  of  the  firm.  The  defeodaat  relied 
mainly  upon  Uia  fact  that  by  the  terms 
of  Hutln  B  engageinent  with  Furnaa,  Iriib, 
i.  Company,  be  was  not  authorized  to  em- 
fiof  othw  agenta  for  and  en  behalf  of  the 
firm,  BO  as  to  make  it  Nable  for  their  ser- 
vices, and  that  all  subagents  were  to  be 
Martin's  agents,  and  they  were  to  look  sole- 
ly to  him  ioT  compensation  for  their  serv- 
ices. But  tbe  court  said:  "Undoubtedly,  if 
Frankman  had  been  aware  of  this  restric- 
tion upon  Martin's  authority,  it  would  have 
proven  an  ineuperable  objection  to  his  re- 
covery, and  be  would  have  been  compelled 
to  look  to  Alartin  alone  for  compensation. 
And  doubtless  it  would  have  been  the  aame 
hud  he  not  beea  led  to  believe  by  tbo  firm 
itaelf  tb«.t  Martin  was  possessed  of  all  tbe 
authority  in  and  about  tbe  business  that 
he  assumed  to  exercise.  .  .  .  But  here, 
in  addition  to  the  declaration  of  Furnas 
that  'Martin  was  doing  atl  their  business 
in  the  nursery  line,'  the  referee  found  that 
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Frankman  'had  no  knowledge  that  Martin 
wM  not  anthorl»d  to  enter  Into  tbe  eon- 
tract'  in  the  name  of  tin  tarn,  1»l,  on  tlie 
contrary,  he  was  informed  by  Martin,  and 
belteved,  that  be  bad  such  autborily.' 
.  .  .  It  is  clear  that  the  facts  fonnd 
by  tbe  referee  constitnted  Martin  tbe  f;eB> 
eral  agent  of  Fumns,  Irish,  t  Cempaey. 
in  the  sale  of  nuiwry  stock,  with  fidl 
authority  to  employ  aubordinatea  to  solitit 
orders  in  the  name  of  the  firm.  And  tbj,^ 
authority  included  also  the  power  to  )<ml 
his  princEpiUs  for  the  payment  of  compen^- 
tion  as  to  alt  persons  not  advie^  of  the 
private  understandins  by  which  Martii 
himself  was  to  pay  those  whom  be  sbouM 
thus  employ." 

In  De  Baril  v.  Campoy  (1885;  a  P.) 
17  Pbila,  |Pa.)  383,  tbe  ground  upon  Hhlrki 
an  action  was  held  not  to  tie  maintainable 
for  a  commiasion  claimed  in  reepect  of  tbe 
•ale  of  personalty  was  that  the  lei  ten' 
authorizing  the  defendant's  son  to  make 
the  sfle  did  not  prove  bim  to  have  been 
bis  father's  general  agent,  and  so  author- 
ized to  appoint  other  agents. 

In  Blowers  v.  Southern  R.  Co.  (1«»)  74 
S.  C.  221,  54  S.  E.  368,  the  right  of  » 
third  person  to  recover  eompensfttlon  for 
services  rendered  in  carrying  mails  at  Ibe 
request  of  a  station  agent  was  afflrmed  on 
the  ground  that  the  station  agent  was  a 
Bubagent  as  regards  tbe  defendant's  super- 
intendent of  transportation. 

Compare  also  Trueniao  v.  Loder  (1840)  11 
Ad.  &  El.  589,  113  Bng.  Reprint,  339,  where, 
in  tbe  course  of  a  judgment  declaring  tbe 
defendant  to  be  liable  for  not  perfarmuig 
a  written  contract  for  the  sale  of  a  quantity 
of  tallow,  entered  into  by  and  in  the  name 
of  one  Rifwinbotbam,  who  carried  on  busi- 
ness for  the  defendant  in  his  own  name. 
Lord  Denman  observed:  "If,  then,  the  de- 
fendant chose  to  appoint  an  agent  to  carry 
on  trade  for  him  in  tbe  name  of  Illggin- 
bothani,  he  clenrly  authorized  that  persto 
to  do  all  tbnt  coidd  be  necessary  (or  him 
so  to  carry  it  on;  among  other  things,  to 
employ  a  broker  to  sell  for  him;  and  it 
does  not  lie  in  his  mouth  to  deny  that  the 
name  of  Higginbotham,  so  iiiserted  by  tbe 
broker  in  the  eoM  note,  is  the  defendant's 
own  naUie  of  business. 
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seriptioQ  is  appointed,  he  should  be  tak- 
en to  have  been  invested  with  the  power, 
Bot  nmrei;  of  emplaying  snfoagenU,  bat 
of  erap)o;nng  them  upon  each  a  footing 
as  to  bring  them  into  printy  with  his 
principal,  and  so  render  that  principal 
liable  for  their  lemuoeration.*  In  this 
point  of  view  the  reepoosibility  of  the 
company  may  be  regarded  as  beiug  pxed- 
ieated  both  upon  the  theory  of  an  author- 
ity Bonferred,  and  upon  an  application  of 
tbe  rale  "that  the  acts  of  a  gmeral  agent 
with  reference  to  the  subject  of  the 
agency  will  bind  his  priueipal,  although 
be  may  have  received  private  instnic- 
tiona  narrowing  his  authority,  unless 
aueh  instructions  are  known  to  the  party 
d«alizie  with  him."* 

On  the  other  hand,  in  a  ease  whete  the 
right  of  T«coTery  was  denied,  for  Ifte  re^ 
SOB  that  the  plaintiff  had  not  sitceeeded 
in  proving  his  allegation  that  his  em- 
ployer was  a  general  agent,  the  court 
added:  "We  do  not  intend  that  it  Bhall 
be  understood  ttut  we  are  of  the  opinion 
that  a  geiMtral  agwMy,  ao  ealLed,  Banes- 
sarily  carries  with  it  the  a«tbority  to  ap- 
point special  agents  for  the  company. 
UDnifeBtty,  any  agency,  general  or  spe- 
cial, is  no  more  than  the  principal 
chooses  to  make  it,  unless  he  undertakes 
to  limit  tbe  eSect  of  the  power  which 


others  have  a  right  to  suppose  he  hag 
conferred,  when  he  will  be  estopped  to 
deny  soch  power."*  This  rentark,  al- 
though  teehnically  it  was  a  mere  obiter 
dictum,  may  reasonably  be  regarded  as 
showing  that  the  point  adverted  to  would 
have  been  decided  adversely  to  the  claim- 
ant, if  it  bad  been  actually  involved  in 
the  cose.  It  will  be  observed  that  tbe 
eoBrt  made  bo  allusion  to  the  ulterior 
qtieetioh  which  boa  bean  oonsidered  in 
one  case  (aee  §  4,  supra),  vis.,  whether 
the  exercise  of  a  power  of  a^^iatment 
which  a  general  agent  is  proved  or  con- 
ceded to  possess  necessarily  creates  such 
a  privity  between  the  principal  and  the 
Bubageat  as  will  render  tbe  former  liable 
for  the  revuneration  of  the  latter. 

In  praetioe,  hoirever,  the  presiuap- 
tive  extent  of  the  power  of  general 
agents  of  this  description  is  seldom  an 
element  of  controlling  importance.  The 
incidents  of  the  relatiooBbip  existing  be- 
tween tbe  agents  and  subagents,  and  be- 
tween each  of  them  and  the  principal, 
have  ordinarily  beea  disouBsed  with  ref- 
eienoe  to  some  kind  of  affirmative  proof, 
the  introdnotion  of  which  rendered  it 
snperfluons  to  consider  what  initial 
presumption  should  be  entertained, — 
either  tbe  provisions  of  formal  writ- 
ten contracts;  ^  of  the  contents  of  let- 


•  In  Benesch  v.  John  Hancock  Mut,  Ji. 
Ins.  CO.  (1800;  Com.  PI.)  18  Daly,  394,  H 
H.    T.    Bupp.    714,   the    plaintiff,   who    was 


received  by  the  manngcr,  Hill,  who,  upon 
learning  his  bnalncea,  referred  Tiim  to  on« 
Miller,  as  the  "superintendent  for  Staten 
Ishind.'  Miller  entertained  the  application 
of  plalntifr  for  employment,  drew  up  a 
written  paper  for  him  to  sign,  to  be  nent 
to  the  home  office  for  approval,  engaged 
blm  in  the  meantime  at  a  salary  of  $10 
per  week  to  solicit  msurance  for  the  com- 
pany, and  demanded  from  him  SIOO  as 
Becarity  for  the  faithful  discharge  of  faia 
dnty,  whfeh  sum  plaintiff  paid  into  the  said 
office.  The  ^oonds  Upon  which  it  was  held 
that  the  plaintiff  was  entitled  to  maintain 
an  action  for  the  recovery  of  hig  salary  and 
deposit  were  thus  stated;  '^he  transact 
tion  through  which  the  plaintiff  was  In- 
duced to  part  witli  his  money  and  give  his 
nervices  to  the  company,  under,  as  he  be- 
lieved, due  employment  by  them,  took  place 
at  the  ofSce  of  tbe  company  in  Kew  York, 
and,  in  effect,  with  the  manager  himself; 
for  althouf^  all  that  Mr.  Hill,  the  manager, 
did  wan  to  refer  the  plaintiff  to  Mr.  Miller, 
yet,  as  this  WSB  done  with  fn'l  knowledge 
of  the  plaintiff's  application  for  emplay- 
mcttt,  and  that  he  came  to  that  office  pur- 
Kuant  to  an  advertisement  anil  a  letter  ap- 
parently issuing  from  It.  whatever  Miller 
did  in  respect  of  the  ptalntWa  application 
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was  as  ranch  an  act  of  HID  as  if  the  latter 
personally  transacted  the  whole  business. 
The  plaintiff  having  first  applied  to  Hill, 
and  being  referred  by  the  lafrter  to  Miller, 
wEthont  any  notice  that  Miller  waa  acting 
on  hfs  own  behalf,  had  a  rigbt  to  assume, 
that  Miller  waa  acting  for  Hill.  Miller  was 
an  agent  of  the  company,  with  limited 
powers,  which  did  not  include  the  hiring  of 
Others;  but  the  plaintiff  dealt  with  him 
because  referred  to  him  by  Hill,  and  the 
plaintiff'a  right  of  recovery  does  not  depend 

Son  Millers  authority,  but  upon  Hill's. 
ll^s  power  to  employ  agents  was,  it  Beems, 
restricted  by  the  company  to  receiving  and 
forwarding  written  applications  for  employ- 
ment, and  the  hiring  of  such  appHcanta  as 
were  thereafter  approved  by  the  company. 
The  plaintiff,  however,  did  not  know  of  this 
limitation  upon  Hill's  authority. 
The  case  resembles  in  its  princfnal  features 
Cox  V.  Albany  Brewing  Co.  58  Hun,  48B,  10 
IT.  Y.  Supn.  213." 

B  Equitable  Life  Assur.  Co.  V.  Brobst 
(1886)  18  Neb.  6M,  26  If .  W.  204. 

<Gore  V.  Canada  Life  Assur.  Co.  (1898) 
119  Mich.  138,  7T  K  W.  650. 

7  In  Cotton  States  L.  Ina.  Co.  t.  Mallard 
[1876]  57  Ga.  64,  the  Rrst  paragraph  of 
the  syllabus  prepared  by  the  court  is  as 
follows;  "A  eontract  made  by  the  general 
agent  of  a  life  insurance  company,  charged 
with    the    duty    of    appointing    subagents. 


:,ogle 
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ters;'  or  extraneous  testimony  bearing  I 
iipun  the  nature  of  the  rights  and  liabili-  | 


ties  created  by  the  eiu{iloyment  of  the 
snbagentEL* 


signed  the  contract  as  generBil  agent  for 
the  compBDy,  >b  the  contract  of  the  com- 
pany, anil  the  company,  mid  not  the  general 
agent,  is  reHponaible  to  the  eubageut  for 
Huch  salary."  The  following  paragraph  of 
the  ayllabuB  thus  states  the  ci.nfliision  ar- 
rived at  with  regard  to  another  point  raised 


1  the  c 


I  de- 


general  agent  the  niaoagement  of 
partment  and  the  state  agencies,'  [and] 
'the  appointment  of  agents  and  direction 
of  their  work  und^  £u  control,  subject 
to  the  approval  of  the  officers  of  the  com- 
pany,' the  latter  words  do  not  mean  that 
the  approval  of  the  ofRcers  ot  the  company 
is  a  condition  precedent,  necessary  to  the 
appointment  of  all  aubagenta  and  every 
direction  of  their  work,  but  they  meao 
simply  to  reserve  to  anch  offlcera  a  super- 
viaory  control  over  the  lubsgents  and  their 
uork,  including  their  appointment,  and  un- 
til the  offieers  do,  by  some  act,  intervene 
and  nullify  the  contracts  appointing  the 
subagents  and  the  ordcra  directing  tlicir 
work,  the  appointments,  contracts,  and  or- 
ders of  the  general  agent  are  valid  and 
binding  upon  tbe  company."  It  nae  alao 
laid  down  that  "the  aubagents  are  not 
bound  by  a  private  contract  made  between 
th«  ootnpaay  and  their  general  agent  iiui- 
iting  tbe  powers  of  the  general  agent  to 
guarantee  salaries;  they  are  bound  with 
notice  and  knowledge  uf  the  provisions  of 
the  charter,  which  is  a  public  law,  but  not 
of  a  private  contract  unless  actual  knowl- 
edge be  brought  home  to  them." 

Bee  alao  Union  Casualty  &  Surety  Co. 
v.  Gray  (18021  52  C.  C.  A.  Z24,  114  Fed. 
422  (S  3,  note  1,  supra),  and  Moore  v. 
New  York  L.  Ins.  Co.  (18B8)  —  Tenu.  — , 
■51  S.  W.  1021  (g  21,  note  7,  infra). 

'  In  VaU  V.  Northwestern  Miit.  L.  Ina 
Cp.    (IBOl)    1B2    lU.    567,  01   N.    E.    651, 

iwals  of  insurance,  the 
trial  judge  excluded  testimony  consisting 
of  a  written  instrument,  conversation*  of 
the  plaintiff  with  the  otTiecra  and  agents 
of  the  defendant,  and  letters  written  by 
him  and  them,  previous  to,  as  well  as 
after,  the  execution  of  the  written  instru- 
ment. The  instrument  was  in  the  form  of 
a  letter  addreaaed  to  the  appellant,  and 
signed  "Dean  &,  Payne,  General  Agents  for 
Hiinois."  It  contamed  a  proposition  from 
Dean  &  Payne  to  accept  all  desirable  life 
insurance  which  the  plaintiff  might  wish 
to  ofTer  the  defendant  company  during  the 
ensuing  five  years;  which  insurance  was 
to  be  placed  through  Dean  &  Payne  witli 
the  company  for  which  they  were  agents, 
and  to  be  approved  and  accepted  by  that 
company.  It  was  also  proposed  that  under 
certain  special  conditions  there  should  be 
paid  to  appellant,  in  addition  to  liig  cash 
commiesions,  a  renewal  commiHsion  of  5 
per  cent  on  ten  renewals  as  same  arc  paid 
to  the  company,  "providing  Dean  &  Payne, 
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or  either  of  them,  receive  said  WNnmissiBn 
from  said  company."  The  inatrument  al- 
so contained  a  number  of  other  provieions 
and  conditions.  The  court  was  of  opiuioii 
that,  wJien  read  as  a  whole,  it  clearly  ap- 
peared to  be  a  contract  between  the  plain- 
tiff and  Dean  &  Payne,  and  not  between  the 
plaintiff  and  the  defendant,  and  that  the  re- 
lation which  appellant  bore  to  appellee  was 
only  that  of  a  subagent  under  Dean  & 
Payne.  It  was  held  that,  as  the  Ursis  of 
the  agreement  were  plain  and  unambiguunm 
aa  to  who  was  intended  to  be  bound  by 
it,  it  could  not  be  varied,  contradicted,  or 
enlarged  by  intrinsic  evidence.  The  trial 
judge,  therefore,  had  not  erred  in  excluding 
the  testimony  offered. 

» In  Mutual  L.  Ins.  Co.  v.  Lewts  (18»9) 
13  C«lo.  App.  52g,  68  Fu.  787,  the  written 
contraet  under  whkb  it  waa  alleged  that 
the  claimant's  services  were  rendered  waa 
as  follows:  "Denver,  Colo.,  February  17, 
1893.  It  is  mutually  agreed  between  John 
L.  Stearns,  general  agent  of  the  Mutual 
Life  Insurance  Company  of  New  York,  and 
Mr.  J.  H.  Lewis,  that  the  latter  ehaH  art 
as  special  agent  for  thia  company  under  the 
schedule  of  commission  attached,  and  that 
lie  shall  receive  a  guaranty  of  (200  per 
uLonth  for  one  year  from  date,  eaid  guar- 
antee to  he  deducted  from  commission  earn- 
ings. It  is  furlhcr  agreed  that  all  travel- 
ing expenses  for  business  done  outside  of 
Denver  by  said  J.  H,  l^wis  shall  be  bnme 
by  said  J.  L.  Stearns.  .  .  .  [Signed] 
.John  L.  Stearns,  General  Agent.  John  H. 
Lewis."  A  demurrer  to  the  complaint  hav- 
ing been  sustained,  and  an  appeal  taken 
by  the  plaintiff,  the  judgment  waa  re- 
versed in  (18B6)  8  Colo.  App.  388,  4fl  Pac. 
821,  on  the  ground  that  the  contract  was 
BO  framed  that  evidence  aliunde  waa  ad- 
missible to  show  that  Stearns  had  au- 
thority  from  the  defendant  to  execute  the 
writing  in  its  behalf;  and  that  in  making 
the  contract  he  did  in  fact  act  as  its  agent. 
Upon  a  retrial  of  the  ^ause  in  the  lower 
court,  judgment  was  rendered  in  favor  ol 
the  plaintiff  for  tbe  amount  of  hia  claim. 
This  judgment  was  affirmed  by  the  court 
of  appeala.  The  defendant  relied  upon 
testimony  given  by  its  auditor  and  second 
vice  president  to  the  effect  that  subagent^ 
employed  hy  a  general  agent  did  not  re- 
present  the  company,  but  were  the  mere 
personal  appointees  of  the  general  apcnt. 
and  that  if  Stearns  employed  special  agents, 
he  employed  them  on  his  own  account,  and 
had  no  authority  to  bind  tbe  defendant 
for  their  compensation.  But  the  court 
said:  "The  testimony  of  those  witae:<ses 
would  seem  to  be  contradictory  of  tbe 
certificate  which  the  defendant  furnished 
the  superintendent  of  insurance,  and  which 
waa  signed  by  its  second  vice  president, 
one  of  the  witnesses.  2y  the  terms  of  that 
writing,  Stearns,  as  tlie  general  agent  uf 
the  defendant,  possessed  full  power  and 
authority    to   appoiut    special,   agents,   not 
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d.  Employment  by  ge»fr«l  ngent  r<epre- 
i^nHno  othrr  de»cripHonv  of  mm-  j 
pan1e»  within  a  itpeftjte^  territory/,  i 
In  an  early  California  case  an  Lostruc- 

tiau  in  favor  of  a  local  agent  of  a  ateani'  I 

for  hlBMelf,  but  for  the  compuij,  his  ap' 
IHtintateDtH  to  be  as  valid  ««d  bindiag  upon 
th«  company  as  if  made  directly  by  its 
ullicers.  Therefore  when  Stearns  employed 
the  pTaintifl  to  act  as  special  agent  for  Oie 
iWfpiidant,  he  only  exercised  an  ttnthority 
v'hi^  was  dlatinctly  and  explicitly  oon- 
ferred;  and  that  the  piirpoae  of  the  con- 
tract between  Stearns  and  the  pJauititT  was 
to  create  between  the  defendant  and  the 
plamtifT  the  relationship  of  principal  and 
agent  abundantly  appears  from  the  certifl- 
cate  which  Stearaa  hiauwtf  Sled  with  the 
iiuperitit«nd«Dt  of  inHUTanee.  Aitliough 
from  the  contract  alone  we  nould  not  re- 
gard ourselves  as  warranted  in  eayiog  that, 
in  executing  it,  Stearns  was  acting  for  tbe 
company,  yet  bis  own  certilicate,  and  that 
of  the  defendant,  show  very  clearly  that  he 
was  aa  acting,  and  that  he  had  the  requisite 
authority  to  so  act."  It  was  argued  by 
couuHel  that  a  distinction  sbould  be  taken 
between   the  eJTect  of  the  certiiicatea  upon 


agaut,  and  its  objections  to  the  Bpe<;Ial 
agent  himself,  the  result  being  that  while. 
by  virtue  of  the  plaintiff's  appointment,  in 
enectiug  contracts  of  insurance  he  would  be 
the  company's  agent,  with  full  authority 
to  bind  it,  the  company  i^aa,  notwithstand- 
ing, at  liberty  to  say,  in  a  controversy  be- 
tween  him  and  it,  that,  by  virtue  of  some 
private  regulations  of  his  own,  he  was  nut 
its  agent  at  all.  But  the  court  said:  "No 
^uch  distinction  is  dmlucible  from  the  lan- 
Kuage  of  either  of  the  certillcates,  or  of 
th«  contract  between  Stearns  and  the  plain- 
tiff; no  knowledge  of  it  was  traced  to  tbe 
plalntiiJ,  and,  upon  the  evidence,  the  court 
wtw  amply  justilied  in  saylug  that  it  was 
unwarranted.  .  .  .  When  we  consider 
the  purpose  for  which  the  eertiaeates  were 
tilnl, — the  object  which  was  souaht,  and 
ivUicli  was  attained,  by  .  their  filing — wa 
do  not  think  it  competent  to  tbe  defendant 
to  prove  facts  inconsistent  with  their  terms. 
They  were  olEciat  statements,  solemnly 
made  for  the  purpose  of  compliance  with 
the  law,  in  order  to  secure  an  advantage  to 
the  defendant;  and,  when  filed,  they  be- 
tsjne  public  records.  It  is  a  coucliiaiva 
presumption  that  they  meant  exactly  what 
they  said.  Public  policy  requires  that  the 
defendant  shall  abide  by  tbe  record  it  has 
made.  Stearns  had  the  power  from  tlie 
pooipany  to  appoint  agents  to  represent  it. 
In  waking  appointments,  he  acted  for  the 
I'ouipauy,  and  bouud  the  coraiiany.  His 
appointees  were  the  secranta  of  the  com- 
pany, and  the  company,  acting  through  him, 
was  their  employer.  Tiie  power  to  appoint, 
in  tlie  absence  of  limitations  itpon  its  terms, 
includes  the  power  to  fi\  corapensation. 
The  contract  with  the  plaintiff  was  in  cju- 
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ship  company,  having  its  domicil  in  New 
Tort,  was  held  to  be  erroneoaa  for  the 

reason  that  he  had  not  produced  any  af- 
firmative evidence  from  which  it  could  be 
inferred  that  the  company's  agent  in  San 


formjty  with  the  atittaority  with  which 
Steam  was  atothed." 

In  Smployen'  liability  Assur.  Go.  t. 
Uorrie  (1»00)  14  Colo.  Aj^.  854,  60  Pae.  21, 
the  pewer  ef  a  state  agent  to  appoint  sub- 
agents  was  treated  as  having  been  ea- 
tiiblished  by  the  insurance  company's  fail- 
ure to  deny  certain  allegations  of  the  com- 
plaint by  the  admissions  of  its  answer,  and 
by  the  testimony  of  its  own  witnesses. 

In  Hotnao  v.  Brooklyn  L.  Ins.  Co,  (1879) 
7  Ho.  App.  S2,  tha  plaintiff  had  been  em> 
ployed,  as  a  solicitor  of  insuranoe,  by  one- 
Wilaoa,  Uie  defendant's  agent  at  St.  Louis. 
Wikon's  written  contract  showed  that  h« 
had  been  appointed  for  the  purpose  of  re- 
ceiving appllcatjona  for  insurance,  and  or 
coJIectiiig  and  paying  over  premiums;  that 
he  had  authority  to  appomt  aubordinate 
agents  to  aid  him  in  tne  business  of  hia 
agency,  for  whom  he  was  to  be  responsible; 
and  that  the  company  was  not  to  be  lia- 
ble for  the  remuneration  of  the  subordin- 
atee.  Wilson  testified  that  h^  did  not  liira 
the  plaintilT  on  his  oh'u  account;  but  it 
appeared  that  both  the  plaintiff  and  Wilson 
understood  that  the  defendant's  obligation 
to  pay  tha  plaintiff  for  services  depended 
on  whether  an  agreement  as  to  such  pay- 
ment would  be  entered  into  by  certam. 
officers  of  the  company,  who,  at  the  time 
when  the  plaintiff  was  employed,  were  ex- 
pected to  arrive  at  St.  Louis.  On  the 
ground  that  there  was  some  evidence  in 
support  of  the  plaintiff's  theory,  the  ques- 
tion whether  he  was  entitled  to  recover 
was  held  to  be  for  the  jury.  In  answer 
to  the  further  objection  of  the  defendant 
that  no  authority  on  the  part  of  Coie  [the 
secretary  of  the  company)  to  employ  the 
plaintilT  for  the  company  had  been  proved^ 
it  was  declared  that  the  fact  of  the  com- 
pany's having  Bent  him  to  St.  Louia  on. 
business  connected  with  the  agency,  and 
his  aubsequent  letters  when  at  home,  writ- 
ten aa  aecretary,  in  connection  with  what 
he  did  when  at  St.  Louis,  apparently  with 
the  sanction  of  his  company,  constituted 
auRiciont  evidence  of  authority  to  go  to 
the  jury. 

In  United  States  L.  Ins.  Co.  v.  Hessberz 
(1S76)  27  Ohio  St.  393,  where  the  plaintiff 
Hcssberg,  who  had  been  employed  by  Ricke, 
the  defendant  company's  general  agent  for 
the  territory  in  question,  was  held  not  to 
be  entitled  to  commissions  in  respect  of 
businPBs  transacted  prior  to  the  absconding 
of  Ricke,  the  court  did  not  aoaly/e  the  e\i- 
dence  in  detail,  but  referred  particularly  to 
elements,  as  tending  to  show  that  he  was 
not  the  agent  of  the  companv  in  such  a 
sense  as  to  render  it  Imble  for 'his  services; 
v\7..,  IIossherg'B  own  testimony,  n  certain' 
Istter  of  his  to  the  president  of  the  com-, 
pany,  and  his  account  book  with  Ricke  of 
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Francisco  was  autbomed  to  a[^mt 
him,"  But  the  soundness  of  this  ruling 
seems  to  be  at  least  open  to  question.  It 
is  submitted  that  the  instruction  so  dis- 
approved might  be  justified,  either  on  the 
ground  that  the  San  Francisco  agent  was 
the  company's  general  cgent  in  Califor- 
nia, and  BO  presumptively  authorized  to 
employ  snbagents  in  that  state,  or  on  the 
ground  that,  having  regard  to  the  re- 
moteness of  that  state  from  New  YorV, 
and  the  defective  condition  of  the  exist- 
ing communication  between  the  Atlantic 
and  Pa«iQc  coasts,  it  might  reasonably  be 
assumed  that  the  company  intended  t« 
leave  the  appointment  of  its  local  agents 
in  the  hands  of  its  chief  representative  in 
California. 

In  a  case  where  the  plaintiff  unsueeeas- 
fully  sought  to  hold  a  steel  company  lia- 
ble for  remuneration  in  the  nature  of  a 
commission  on  a  sale  effectad  in  pursu- 


ance of  an  agreement  made  with  an  em- 
ployee who  was  the  deCendaat's  supervis- 
ing engineer,  having  his  beadqnarbers  at 
its  factory  in  another  state,  and  who  ^i- 
parently  acted  also  as  its  salesman  aod 
solicitor,  the  decision  was  based  upon  the 
ground  that  "no  authority  to  employ  sub- 
agents  is  ordinarily  incident  to  eiUter  of 
these  two  branches  of  service,  and,  in  the 
absence  of  special  terms  of  employment, 
none  should  be  inferred. "'' 

In  a  MisBOBri  ease,  where  the  plaintiff 
had  been  hired  as  a  sales  agent  by  a  pei^ 
son  who  conducted  the  bnsinesii  at  a  Hew 
York  manufacturing  company  within  s 
certain  territory,  the  question  whether 
that  person  had  authority,  real  or  osten- 
sible, to  make  the  contract  of  employ- 
ment, was  determined  in  favor  of  the 
plaintiff  from  the  particular  facts  in  evi- 
dence." 


a  charged  to  hfm,  in  which 
'Ricke  was  credited  witli  compensation  re- 
ceived. The  plaintiff  also  Bought  to  re- 
cover on  another  ground;  viz.,  that,  aa 
Ricke'B  defalcation  to  the  company,  some 
93,000,  had  been  paid  by  hie  sureties,  the 
company  had  no  claim  on  the  eoramissiona 
on  piemiuma  and  renewals  thereafter  to  be 
ooltected;  that  the  person  who  succeeded 
Ricke  an  general  agent  had  eoliected  for  the 
company,  on  the  Hessberg  busineas,  S2,4SS 
premiums  and  $13,S5e.I3  on  renewaU;  that 
Ricke's  commisBiona  on  theBO  aggregated 
$1,515;  that  this  sum  was  in  law  the  prop- 
erty of  HesBberg.  The  argument  relied 
upon  was  that,  admitting  that  Heasberg 
was  only  the  local  subagent  of  Ricke,  by 
whom  he  was  to  be  paid,  yet,  as  general 
agent,  Ricke  bad  power  to  employ  such  local 
agent,  and  pledge  his  own  commiBaions 
which  the  company  were  to  pay  him,  to 
such  local  agent;  that  he  virtually  did  so 
pledge  them,  and  that  the  pledge  operated 
as  a  Hen  on  the  premiums  and  renewals 
to  the  extent  of  such  commlesions,  and  sub- 
stituted HesBberg  as  the  real  owner  of  said 
$1,500  collected  by  Ricke's  auccessors  to  all 
the  rights  of  Ricke.  But  the  court  was  of 
the  opinion  that  the  contract  of  Hicke  with 
tie  company  could  not  be  construed  as  con- 
ferring the  power  claimed. 

10  Johnson  v.  Pacific  Mail  8.  S.  Co.  (ISSfi) 
6  CaL  408. 

"Carroll  v.  Manganese  Steel  Safe  Co. 
(laOO)   111  Md.  252,  73  Atl.   e«6. 

URailte  V.  Manhattan  Rubber  Mfg.  Co. 
(1007)  127  Mo.  App.  480,  105  S,  W.  1100. 
There  the  contract  of  employment  relied 
on  was  in  writing  signed  by  the  plain- 
tiff for  himaelf  and  by  the  defendant  com- 
pany by  "E.  P.  Watrous,  Manager."  It 
provided,  in  substance,  that  the  defendant 
company  employed  Raike,  in  the  "capacity 
of  a  apecial  agent,"  for  one  year,  to  intro- 
duce and  sell  a  line  of  goods  manufactured 
by  dafcudaut.     The  territory  within  which  , 
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Krt  of  the  Indian  Territory,  the  company 
ving  Uie   privilege,   If   it  shonld   be  eon- 
siderra  e'cpedient,  of  sending  him  into  other 


territory  on  trips;  "for  instance,  through 
the  Republic  of  Mexico,  and  other  territor.r 
of  the  Southwest."  Plaintiff  was  accorded 
the  privilege  of  carrying  any  "aide  lines" 
of  goods  not  in  competition  with  defend- 
ant's, with  the  understanding  that  the  prof- 
its from  the  sale  of  such  side  lines  should 
be  exclusively  his  own.  The  court  said: 
"In  the  absence  of  an  express  statement 
in  the  contract  between  Watrous  and  the 
company,  fixing  the  scope  of  the  fanner's 
agency,  the  actual  authority  which  he  en- 
joyed must  be  found  in  subsequent  ar- 
rangements expressly  conferring  authoritv 
on  him,  and  in  the  course  of  bueiaets  wbMi 
the  company  allowed  him  to  pursue.  We 
can  see  no  possible  reason  to  doubt  that 
the  employment  of  plaintiff  was  within 
his  actual  authority.  The  letter  written 
by   the   vice  president   of  the   company   on 


shows  the  company  intrusted  the 
ways  and  means  of  conducting  its  business 
within  the  8t.  Louis  territory  so  as  to 
achieve  snccess,  to  the  choice  of  Watrous, 
reserving  the  right  to  criticiie  his  aetlona 
liie  letter  said  the  company  looked  to  him 
for  results,  and  that  the  ofBcers  felt  safe 
in  leaving  ways  and  means  in  his  hands. 
The  letter  further  said  its  sum  total  s- 
mounted  to  this;  That  Watrous  was  the 
manwer  in  charge  of  the  St.  Louis  store, 
and  the  company  proposed  to  leave  mattera 
in  his  territory  entirely  to  him,  makin|i 
suggestions  from  time  to  time  as  they 
deemed  proper.  The  evidence  shows  with- 
out dispute  that  other  salesmen  were  em- 
ployed by  Watrous  to  operate  in  hhi  ter- 
ritory,  and   that   the   hiring  of   employee! 
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I    7.  XMptoym«nt      of     MibagetU      5y 

Bpecial   agent. 

Aa  a  general  rule,  an  agent  yibo  is  ap- 
pointed to  deal  with  a  particular  transac- 
tion OT  class  of  transactions  is  entitled  to 
raeoTer  oompenaation,  although  he  may 
have  availed  himself  of  the  serrioes  of  a 
sabagent,* 

On  the  other  hand,  it  ia  a  well-estab- 
lished doctrine  that,  prima  facie,  an 
a^nt  of  this  description  la  not  invested 
-vrith  the  power  of  employii^  a  subagent 


on  such  a  footing  as  will  entitle  this  per- 
son employed  to  look  to  the  principal  for 
the  payment  of  hia  remuneration.  All 
the  decisions  reviewed  in  the  footnote 
proceed  upon  the  theory  that,  in  order  to 
recover  against  the  principal  for  services 
r«odered  in  pursuance  of  the  contract  of 
amploymant,  the  aubagMit  must  produce 
some  afflnnative  evidence  which  tends  to 
show  that  the  agent  was  authorized  to 
create  a  privity  of  contract  between  the 
principal  and  the  auhagents.* 


was  so  far  in  his  bandit  that,  when  an  ap- 
lilicant  for  employment  in  the  Bt,  Louis 
territory,  would  oddrpss  the  New  York  offi- 
rials  on  the  BUliject,  in  person  or  by  letter, 
they  would  refer  him  to  Watrous.  The  let- 
ter and  this  testimony  show  positively  a  di- 
rect authority  in  Watrous  to  hire  plaintiff, 
or,  at  the  very  least,  are  evidence  from 
which  the  court  was  justified  in  finding  as 
a  fact  that  he  had  authority  to  do  so." 

iComing  V,  Calvert  (1858;  Com.  PI.)  Z 
Hilt.  (N.  T.}  56  (loan  transaction) ;  Hen- 
niuger  r.  Burch  (1903)  90  Ulnn.  43,  95  N. 
Vr.  578    (sale). 

In  Bray  v.  Riggs  (1905)  110  Ho.  App.  630, 
35  S.  W.  116,  an  objection  raised  by  the  de- 
feudant  was  that  plaintiff,  by  an  agreement 
with  one  Dice,  assigned  a  part  of  hia  ac- 
count or  contract  between  himself  and  tlie 
defendant  without  the  latter's  consent.  But 
the  court  held  that  the  agreement  in  ques- 
tion, which  was  to  the  effect  that,  if  Dice 
would  find  a  proper  purchaser,  he,  plaintiff, 
would  divide  with  him  the  commission  de- 
fendant had  promised  to  pay,  was  not  an 
assignment  of  a  part  of  a  cause  of  action. 
Consequently  it  did  not  in  any  wise  affect 
plaintiff's  claim  to  the  whole  commission. 
a.  EnplCTiKaut  Irf  «ceBt  aypafatteii  t» 

■ell  real  prapertj;. 

a  See  Bbctinel  v.  Nvqbeit,  ante,  713, 
where  the  plaintiff's  employer,  although  a 
general  agent  of  the  defendant,  as  far  aa 
the  management  of  her  buaincss  was  con- 
cerned, was  t7e*ted  aa  being,  in  respect  at 
the  sale  of  that  property,  nerely  ber  apedal 
agent. 

In  MerriU  v.  Lathan  (189«)  8  Colo.  App. 
£63,  46  Pac.  584,  Mr.  Burdette,  a  real  eatate 
agent,  who  had  the  disposal  of  certain  real 
estate  belonging  to  a  Mr.  Roberiaon,  with 
authority  to  sell  it  for  cash,  or  exdiange  it 
for  other  property,  told  the  plaintiff  that  bo 
had  the  property  for  sale  or  trade,  and  the 
latter  replied  that  he  would  see  what  he 
eould  do  in  the  matter.  A  short  time  after- 
wards the  plaintiff  met  Tucker,  an  enployee 
of  the  defendant,  and  ascertaiaed  from  him 
that  the  defendant  had  a  number  of  horsea 
and  mules  which  be  desired  to  trade  foi 
•otnething  else.  The  plaintiff  asked  Tuck- 
er for  a  list  of  the  aniaiala,  and  the  latter 
went  to  his  employer  and  prooured  it,  and 
pive  it  to  the  plaintiff.  When  the  oUin- 
tiff  asked  for  the  list,  he  gave  Tucker  a 
description  of  Robertson's  real  eatate,  in- 
doraed  on  his  business  card,  which  Tucker 

UR^IBISF. 


took  to  the  defendant.  The  plaintiff  Intro- 
duced Burdette  to  Tucker,  and  Tucker  in- 
troduced Burdette  to  the  defendant.  Bur- 
dette brought  the  defendant  and  Mr.  Rob- 
ertson together,  and  the  two  latter  then 
made  their  own  contract  and  exchanged 
their  properties.  The  plaintiff  did  not  see 
the  defendant,  and  the  latter  was  unac- 
quainted with  the  plaintiff,  and  knew  noth- 
ing of  his  connection  with  the  transaction 
until  after  it  was  concluded.  The  grounds 
upon  which  the  court  reversed  a  judgment 
for  the  plaintiff  in  an  action  brought  for  the 
recovery  of  a  commission  were  thus  stated; 
"ne  theory  advanced  ia  that  Mr.  Tucker,  as 
the  agent  of  the  defendant,  emptoyed  the 
plaintiff  to  negotiate  the  exchange,  and  that 
the  latter,  in  virtue  of  the  employment,  be- 
came the  defendant's  agent,  and  ia  therefore 
entitled  to  the  commission  which  he  claims. 
The  argument  in  support  of  the  theory  ia  a 
very  good  specimen  of  legal  ingenuity,  but 
it  has  failed  to  convince  ub.  The  plaintiff 
had  no  personal  dealings  with  the  defend- 
ant; and  Mr.  Tucker,  the  defendant's  hired 
man,  from  whom  the  plaintiff  obtained  hia 
Information  concerning  the  horses  and 
mules,  had  not,  and  did  not  assume  at  pur- 
port to  have,  any  authority,  either  to  dis- 
pose of  the  property  himself,  or  to  engage 
the  services  of  another  for  that  purpose; 
and  nothing  that  he  did  could  be  construed 
into  an  employment  of  the  plaintiff.  What 
he  did  might  well  have  been  done  by  any 
employee  Uking  an  interest  in  his  employ- 
er's suocesa,  or  by  any  kindly  disposed 
neighbor,  without  exciting  a  suspicion  that 
he  was  acting  by  authority." 

In  Daggett  v.  Greene  (1012)  2M  HL  134, 
08  N.  £.  219,  Ann.  Gas.  1S13B,  116«,  revers- 
ing (1011)  183  III  App.  380,  the  jury  were 
instructed  that  if  they  believed,  from  the 


id  that  such  authority  gave  Dr.  Greene  ii 
plied  authority  to  employ  a  broker  to  as- 
sist him  to  find  a  purchaser,  then  the  act 
of  Dr.  Greene,  within  the  scope  of  his  au- 
thority, would  be  binding  upon  the  defend- 
ant; and  also  that  if  they  believed,  from 
the  evidence,  that  the  defendant  autborize<1 
his  son.  Dr.  Greene,  to  sell  the  propM^  and 
use  his  own  discretion  as  to  price,  and  that 
the  authority  was  not  limited  aa  to  the 
mode  or  means  by  which  the  sale  should  be 
accomplished,  then  the  plaintiffs  were  not 
required  ho  prove  that  the  defemUat  gava 
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f  8.  Pai-tlcular  drcutnttancta  front 
xehleh  an  enlargetnent  of  the  agent'a 
ordinai-g  authority  maif  be  implied. 
An    exauunatioa    of    the    statements 


i  quoted  in  §'2,  snpra,  which  deHue  the 
scope  of  the  general  rule,  shows  that  it  is 
3ubjeM  to  various  qualificstions  in  re- 
spect of  certain  elements  which  may  op- 


hia  son  exjtrese  authority  to  employ  a  brok- 
er, if  the  jniy  believed,  from  tbe  evidence, 
thttt  the  employmeiit  of  b  hrokar  was  one  of 
the  ueeeeMtry,  proper,  aud  usual  things  to  be 
done  in  order  to  the  proper  exercise  of  the 
KUtbority  of  Dr.  Greene.  This  instruction 
was  criticized  as  follows:  "The  court  erred 
in  submitting  a  qeetion  of  law  to  the  jury 
whether  authority  to  sell  the  property  gave 
implied  authority  to  employ  a  broker,  and 
as  a  qucBtion  of  law  the  ioetriiction  was  a 
non  aequitur,  since  authority  to  sell  prop- 
erty does  not,  alone,  imply  authurily  lo 
employ  a  broker.  It  was  not  a  case  where 
an  agent  is  authorized  to  do  Home  act  which 
he  cannot  do  hinieelf.  There  was  no  evi- 
■lance  from  which  the  jury  could  iind  that 
the  employment  of  a  broker  was  one  of  tbe 
necessary,  proper,  and  usual  things  to  bo 
done  for  the  proper  exercise  of  the  author- 
ity to  sell  and  use  discretion  as  to  the  price. 
An  agent  must  generally  perform  his  serv- 
ices personally,  and  he  cannot  delegate  his 
authority  wiuiout  express  pcrmissian."  It 
is  held  that  the  trial  judge  should  have 
Siven  the  instruction  asked  for  by  the  da- 
fendant,  viz.,  that  if  the  defendant  wrote  to 
hia  Bon,  Dr.  Greene,  to  sell  the  property,  and 
use  his  diricretion  as  to  price,  and  no 
further  authority  was  given  in  reference  to 
the  sate  or  employment  of  brokers,  then  I>c. 
Greene  iiad  no  authority  to  employ  the 
plaintiffs  and  hind  the  defendant  to  pay 
their 


In  OroBcup  v.  Downey  (1007)  105  Md. 
273,  65  Atl.  830,  a  Judgment  for  the  plain- 
tiff, Downey,  was  reversed  on  the  ground 
that  the  court  had  f>ranted  the  plaintilT's 
prayer  for  an  instructiou  of  the  following 
tenor;  If  the  jury  find  from  the  evidence 
that  the  defendant  was  the  owner  of  the 
leasehold  property  in  question,  that  tlia  de- 
fendant's huBband  was  her  agent  in  cliarge 
of  the  said  property  and  for  the  sale  of  the 
same,  that  he  employed  the  plaintilT  to  pro- 
cure a  purcliflser  for  the  said  property  in 
fee,  and  that  the  said  property  was  sold  by 
the  defendant  or  her  said  agent  to  said  pur- 
chaser propured  by  the  said  plaintiif  for 
38.700  in  fee,  then  the  plaintiff  fs  entitled  to 
recover  such  compenaation  as  the  jury  may 
dnd  usual  and  euiitomary.  the  court  said: 
•This  prayer  in  effect  instructs  the  jury  as 
matter  of  law  that  William  Groscup,  it 
found  by  them  to  have  been  the  defendant's 
'agent  in  charge  of  said  property  and  tor 
the  sale  of  tlie  same,'  had  the  authority  as 
such  agent  to  employ  another  person  to  pro- 
cure  a  pnrchnaer  for  it,  and  thns  make  the 
defendant  liable  to  such  person  for  com- 
penaation if  the  property  was  sold  to  the 
purchaser  proeured  by  him.  That  instruc- 
tion involved  a  twofold  error.  In  the  first 
place,  an  agent  of  the  character  deserihed 
In  the  prayer  has  not,  as  matter  of  law, 
power  to  delegate  liiA  anthorit^to -another 
L.R.A.19I8F. 


I  penon  or  employ  a  suliagent.  In  the  seeosd 
>  place,  a  aaie  by  the  defendant  to  a  pur- 
chaser procured  by  the  subagent  would  not 
ratify  iiie  employment  or  make  her  liable  lo 
him  for  compensation  unless  she  knew  vhni 
she  made  the  sale  that  the  purchaser  hnd 
been  procured  by  him." 

In  Bonwell  v.  Howes  (1S8S)  15  Daly,  43, 
2  N.  y,  Supp.  717,  reversing  (1888)  1  X.  Y. 
Supp,  435,  the  assignee  of  one  Rogers,  who 
had  effected  an  exchange  of  property  be- 
longing to  the  defendant,  Bought  lo  recover 
the  commission  claimed  by  Rogers  in  re- 
spect of  his  services.  It  was  shown  that 
R.  W.  Howes,  b^  whom  Rogers  was  em- 
ployed, was,  to  his  knowledge,  acting  ae  the 
agent  for  J.  T.  Howes,  the  defendant,  and 
that,  until  after  the  transaction  was  run. 
aumnuited,  Rogers  had  had  no  communiiu- 
tion,  directly  or  indirectly,  with  the  defeni[. 
ant.  There  was  no  testimony  tending  lo 
ahow  that  the  defendant  wan  previoa^y 
aware  of  Rogera'a  employment,  tleld,  thai 
the  complaint  should  have  been  dianiit^tiitl. 
In  Carroll  v.  Tucker  (1893;  Com.  Pl.i  2 
Misc.  397,  21  IT.  Y.  Supp.  032,  the  plainiirf 
relied  upon  testimony  to  the  cirect  that, 
shortly  before  the  action  was  iuslilutcd, 
plaintiff's  attorney  called  on  one  of  the  de- 
fendants for  the  purpose  of  ascertaining 
''whether  the  agent  had  authority  to  bind 
the  defendant,  or  to  sell,  and  employ  a 
broker,"  and  that  lie  was  told  that'tlip 
agent  'was  authorised  to  take  any  stejis 
necessary  to  sell."  But  the  court  held  lli»t 
this  statement  did  not  amount  to  an  »i- 
mission  that  the  agent  had  been  invi-sfed 
with  anilMintT'  to  employ  aniither  broker. 
In  Hand  v.  Conger  (1888)  71  Wia.  292,  37 
N.  V,\  236,  tbe  defendant  Conger,  who  tv 
sided  at  ElkhoTD,  in  Walwortli  county,  Wis- 
consin, employed  by  parole  one  Haigbt,  a 
resident  of  Oshkosh,  to  sell  or  aid  in  the 
sale  of  certain  land  which  he  owned  in  Price 
county,  of  whiiA  the  plaintiirs  real  estate 
brokers  were  residents.  Haight  was  not  »u- 
tborized  to  settle  and  fix  the  terms  of  sale. 
although  Conger  expresHhl  his  willingnfW 
to  approve  of  what  he  might  do  in  the  mat- 
ter. Subsequently  Haigbt  entployed  oof 
McDonald  to  &bA  a  purchaser  for  tiie  \»ui, 
and  told  him  he  might  have  all  he  got  for  it 
over  912,000  as  his  compensation  therefcr. 
It  did  not  appear  that  any  terms  of  sflle 
I  other  than  the  price  were  stated  by  lliight 
i  to  McDonald.  The  latter  thereupon  agreed 
.with  the  plRtntilTa  that  if  they  wsnid  End 
\  a  purchaser  of  the  land  for  $13,000,  (hfv 
'  should  have  a  commission  of  9300  oiil  nf  (he 
pnrchrtse  money.  The  plaintiffs  soon  fonnd 
a  person,  one  DaviB.  who  would  purchase 
;  the  land  and  pay  tlie  price  therefor  on  cpt- 
Itain  terms  and  conditfona.  Davis. paid  Mp- 
I  Donald  SHOO  toward  the  purchase,  and 
I  McDonald,  in  his  own  name,  gave  hiin  a  re- 
1  ceipf ,  in  which  the  agreed  terms  of  sale  were 
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iDBerted.  McDonald  paid  the  $;iOO  to 
Itaight,  nho  gave  a  receipt  therefor  to 
.McDonald  for  Davia,  gtating  therein  the 
terms  of  sale  aa  reported  by  McDoiiitld 
to  ilaigbt.  Thereafter  McDonald,  Davia 
and  one  of  tlie  plaintiffs,  met  at  OshkoHh  to 
close  the  sale.  Unight  and  Davis  differed 
lu  to  the  tcrma.  Haight  refused  to  take  the 
respoHHibility  of  adeeptlng  the  terms  lo- 
aiAted  upon  by  Davia,  and  Davis  refused  to 
at-i'ept  the  terms  in^iisted  upon  by  Ilaight. 
The  four  then  went  to  Elkhoi-n  and  met 
Conger,  nho  expressed  hiR  willingneas  to 
execute  the  contract  proposed  by  Haigbt] 
but  Davis  would  not  accept  it.  Conger  re- 
fused to  Bign  the  contract  proposed  by 
Davis,  and  so  the  sale  failed  and  Conger  re- 
paid Davis  the  $500.  Ifeld,  that  the  plain- 
tiffs n'erc  not  entitled  to  receive  this  $500 
ironi  Conger. 

For  other  cases  illuatratlng  the  doctrine 
stati.'(I  in  the  text,  see  also  .Tenkins  v.  Funk 
(IS88)  33  Fed.  SIS;  Sims  v.  St.  John  (1912) 
105  Alt.  880,  43  L.R.A.1N.S.)  TB6,  152  a 
W,  284;  Wllloughby  v.  Brown  (1014)  100 
IIL  App.  51;  HHnback  v.  Corrigan  (1808)  7 
Kan.  App.  479,  54  Pac.  129;  Quale  v.  Hazel 
lllWS)  10  S.  D.  484,  104  JT.  W.  215;  Wast- 
away  v.  Close  (1812)  —  Sasic  — ,  T  D.  L.  R. 
849    (ruling  of  single  judge). 

"^Tlie  employment  of  a  real  estate  broker 
to  rent  the  premises  in  which  the  family 
lives  is  not  within  the  scope  of  the  ordi- 
nary agency  of  the  ^vife,  and  special  author- 
ity or  ratification  must  be  shown."  Tlarper 
T.  Goodall  (1S81;  Com.  PI.)  02  How.  Pr. 
(ir.  T.)  288,  10  Abb.  N.  C.  161  (complaint 
in  action  to  recover  commissions  held  to 
have  been  properly  dismissed).  Followed  in 
Harreli  v.  Velth  (1888)  13  K.  T.  S.  R.  738. 

Having  regard  to  the  above  decisions  it 
is  clearly  an  a  fortiori  oonclueian  that  the 
^ippointment  of  a  subagent  to  assiat  in  mak- 
ing a  sale  ot  real  property  is  not  wilbiu  the 
implied  scope  of  the  powers  of  an  agent 
whose  designated  functions,  so  far  as  the 
dUponitioo  of  the  property  is  concerned,  ex- 
tend merely  to  informing  his  piincipal  of 
anv  otfers  which  may  be  made  oy  poHsible 
purchasers.  Jones  v.  Brand  (1809)  106  Ky. 
410,  60  S.  W.  679.  There  the  normal  func- 
tions of  Pope,  the  employer  of  the  claiinaDt, 
were  the  collection  of  rents  and  the  pay- 
ment of  taxes.  As  a  circiunatauce  support- 
ing its  conclusion,  the  court  also  pointed 
out  tbat  the  testimony  of  two  of  the  wit- 
nesses conclusively  proved  that  Brand,  when 


Jones  ever  authorized  the  appointment   of 
any  agent  by  Pope, 

In  a  case  where  the  action  was  brought  to 
enforce  a  contract  for  the  sals  of  land  it 
was  laid  down  that  agents  acting  under 
verbal  instructions  to  sell  laud  aro  not  em^ 

Kwered  to  "appoint  a  subageut  without  ths 
owledge  or  consent  of  the  principal,  who 
could  biuu  the  prinoipal  in  resard  to  the 
sale  othis  lands."  T^nan  v,  DiJling  (1804) 
—  Tex.  Civ,  App.  — ,  25  S.  W.  465. 

On  the  other  hand,  in  a  case  where  the  ac- 
tion was  brought  for  the  specific  perform- 
ance of  a  verbal  contract  for  the  purctiase  of 
land,  it  was  declared  that  a  person  author- 
ized by  the  owner  of  land  to  sell  it,  using 
his  best  judgment  as  to  value  and  terms  oi 


paym 


he  may  think  i 
nnaing  a  purchaser.     Kenwick   v.  Bancroft 
(1881)  56  Iowa,  627,  0  N.  W.  367. 

h.  EmplDymamt  fer  MWi^t  appaiatwd  4* 
lema*  real  j/aoBvrtj. 

In  Fairohild  v.  King  (1894)  102  CoL  3M) 
36  Pac.  64&,  the  evidence  upon  which  the 
ptnintiffs  relied  was  to  th«  ftdlowiag  eSecti 
The  defendant  King  authorized  his  code- 
fendaut  Jaukaon  to  lecare  a  tenant  for  his 
ranch.  JaeksoD  communicated  with  and  au- 
tboriud  the  plaintiff  Fairohild  to  secure 
such  a  tenant  for  the  ranch,  and  told  him  of 
King's  wilbngneis  to  pay  a  liberal  commis- 
aion.  Foirchild  employed  the  plaint  ifls 
Lawton  and  Mathison  to  assist  io  obtaining 
a  lessee,  and  Lawton,  Hathieon,  and  Pair- 
child  negotiated  with  one  A.  L,  Reed,  who 
was  introduced  to  King  by  lAwton,  and 
aftetwards  was  accepted  by  King  as  leasee. 
Held,  that  a  judgment  of  nonsuit  was  prop- 
erly granted  in  favor  of  defendant  King. 
The  couit  .said:  "The  plaintiffs  were 
strujgers  to  him.  He  never  direvtly  or  in- 
directly contrauted  in  any  uianucr  for  their 
services.  And  it  is  not  claimed  that  Jack- 
son was  specially  authorized  to  appoint 
euhogeots  for  the  purpose  of  securing  a  ten- 
ant, as  may  be  done  in  certain  cases  under 
S  2340  of  the  Civil  Code.  This  case  does  not 
furnish  one  of  the  exceptions  laid  down  in 
that  section  to  the  general  principle  tliat 
delegated  power  cannot  be  delegated."  The 
court  i|uoted  the  statement  in  Wharton  on 
Agency,  g  700,  that  "a  broker,  like  an  attor- 
ney, is  selected  as  a  specialist  on  account  of 
his  presumed  skill  and  discretion  and  of  the 

_._..__        ,   ,  . .    _...     aanOdcnee  bMBowed  •■  him  by  kta  ffiaot^. 

he  suggested  to  them  that  they  uiigUt  He  therefore  cBAoot.  depute  his  dutin,  so 
thwart  tlie  designs  of  Pope  to  sell  the  prop-  far  as  they  are  discretionary,  to  aoother." 
erty  to  another  party,  could  not  have  been  |  In  Burger  f..  Allen  (1003)  £4  Ky.  Li..Rep. 
acting  under  the  authority  of  Pope,  as  he  ;  1418,  71  S,  W.  441,  an  iostruotion  diraotlug 
was  endeavoring  to  thwart  the  very  pur-  i  the  jury  to  find  for  the  plaintiff,  if  they 
pose  which  Pope  had  in  vieu'.  Befercncc  j  believed  from  the  evidence  that  the  defend- 
waa  made  to  the  fact  that,  in  the.  course  of  ant  or  his  agent  employed  the  plaintiff  to 
litigation  in  the  Federal  court,  which  grew  procure  a  certain  company  to  take  a  leaoe 
out  of  the  attempted  sale  by  Pope  to  third  i  upon  the  property  of  defeodant,  and  agreed 
parties,  it  had  been  held  that  Pope  himself  i  to  pay  him  a  commission  for  bo  doing,  was 
had  no  authority  from  Jones  to  conclude  a  held  to  be  erroneous,  for  the  reason  that  the 
!^le  of  the  property,  and  that  there  was  an  defendant  "could  only  be  held  responsible 
entire  lack  of  testimony  going  to,  show  that  I  under  the  contract  of  his  agent  provided  tha, 
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gard  to  the  emplaymeDt  of  eabagents.  In  oases  where  such  an  enlai^ment  is 


agent  was  duty  authorized  to  make  the  con- 
tact in  queation;"  whereas  this  inetmction 
authoriiM  the  jury  to  hold  plaintiff  liable 
under  the  contract  in  question  if  made  by 
an  agent  or  appellant,  whether  the  agency 
was  for  the  purpose  of  making  this  lease,  or 
for  any  other  purpose. 

In  Cohie  v.  Atlantic  Ave.  R.  Co.   (1801) 


the  plaintiff  sued 
which  he  claimed  to  have  earned  for  services 
rendered  in  procuring  a  lease  to  be  made  b} 
the  defendant  corporation  of  its  franchise 
and  property  to  the  Nassau  RallTo&d  Com- 
pany, it  appeared  that  the  only  person  with 
whom  the  plaintiff  had  any  relations  in  con- 
nection with  the  teasors  was  one  Beli^an, 
a  banker.  In  whose  employ  the  plaintiff  had 
been  at  different  times  for  aome  years,  and 
who  was  an  important  personage  in  connec- 
tion with  the  defendant  corporation  and  its 
bnuhiuus,  twTtng  been  largsly  instr«mHitAl 
in  dictating  its  poHcy  and  in  conducting 
ita  affaita.  Tta  eontcDtion  of  the  plaiatiff 
was  that,  having  regard  to  Sellgman's  pre- 
pondarathiK  influenoe  in  th«  oorporatioii,  ke 
should  be  taken  to  have  had  antimrity  to 
contract  with  the  plaintiff  to  emphiy  him 
on  behalf  of  the  Atlantic  Avenne  Railroad 
Company,  to  render  service,  and  conleqnetit- 
)y  that  an  Implied  promise  on  the  part  of 
the  defendant  to  pay  for  the  value  of  snch 
service  arose.  Hat  the  court  was  of  opinion 
that,  upon  the  philntiff's  own  showing,  there 
was  nothing  that  connected  Mr.  Seligman 
with  the  Atlantic  Avenne  Railroad  Com- 
pany in  such  a  way  aa  to  justify  the  conclu- 
sion tiiat  he  had  employed  the  jdainttff  on 
behalf  of  the  defendant  corporation.  On 
the  contrary,  the  evidence  of  the  plaintiff's 
declarations  tended  to  prove  that  the  plain- 
tiff was  employed  by  Seligman  for  himself 
or  on  his  own  belialf ;  for  the  testimony  of 
one  of  his  own  witnesses  waa  to  the  effect 
that,  wben  the  subject  of  the  sate  or  lease 
of  the  defendant's  road  was  flrst  mentioned, 
Cohie  stated  that  he  represented  the  owners 
of  the  property,  the  Scligmans,  and  wanted 
*tlie  witnesH  to  bring  about  an  arrangement. 
See  also  Willoughby  v-  Brown  (1914)  190 
lU.  App.  51  ("authority  to  seil  or  lease  does 
not  imply  authority  In  the  agent  to  employ 


e.  Eaaploym«mt  by  scant  avpoimtad  t« 

■ell  paraoaal  yropartj. 

An  agent  appointed  for  the  purpose  of 
soliciting  and  taking  orders  within  a  speci- 
fied district  for  an  article  monuractured  by 
a  foreign  corporation  bse  no  implied  au- 
thority to  hire  subagents  on  such  footing  as 
will  bring  them  into  privity  with  his  prin- 
cipals National  Cash  Register  Co.  v.  Ha- 
gan  (1004)  37  Ttx.  Civ.  App.  281,  83  S.  W. 
7K7.  There  it  was  held  that  the  defendants, 
who  had  been  hired  by  the  EI  Paso  agent  of 
an  Ohio  corporation,  could  not  recover  any- 
thing on  a  counterclaim  for  repairs  made 
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upon  the  articlea  sold,  and  for  commissions 
in  respect  of  sales. 

In  Schmaltng  v.  Thomlinson  (1816)  C 
Taunt.  I4T,  128  Eng.  Reprint,  1189,  where  an 
action  for  commission,  work  and  labor,  and 


sterdam,  the  following  cireumstancee  were 
proved  upon  the  trial;  In  consequence  of 
Hulletts,  the  defendants'  brokers  in  London, 
having  recommended  Aldibert,  Becker,  A 
Company  to  the  defendants  as  perfectly  aafe 
persons,  the  defendants  wrote  to  Hulletts 
that  although  Aldibert,  Becker,  &.  Company 
were  unknown  to  them,  if  they,  Hulletta, 
thought  them  respectable  men,  the  defend- 
ants would  employ  them  to  transport  the 
cocoa  to  Amsterdam.  Aldibert  undertook  to 
conduct  the  whole  by  the  circuitous  route 
which  the  existing  war  rendered  aeceesaiy. 
The  defendants  knew  no  one  but  Aldibert, 
Becker,  &  Company  in  the  bualnesa.  Aldi- 
bert, Becker,  A  Co.  employed  the  plaintiff, 
who  was  indebted  to  them,  to  perform  the 
whole  biuiness.  This  the  plaintiff  did,  bui 
without  any  communication  had  with  the 
defendants,  and  he  now  looked  to  the  de- 
fendants for  payment.  Their  contention 
that  they  were  liable  to  Aldibert,  Becker,  A 
Company,  whom  alone  they  had  intrusted, 
and  to  no  one  else,  was  upheld.  The  court 
said  :  'There  is  no  privity  between  the 
plaintiff  and  the  defendants.  .  .  .  An 
argument  was  raised  by  the  Solicitor  Gen- 
eral on  this  ground,  Aat  the  defendants 
must  knoiv  that  someone  would  be  em- 
ployed hy  Aldibert,  Becker,  A  Company; 
hut  he  forgets  the  fact  that  another  person 
introduced  Aldibert,  Becker,  A  Company,  to 
the  defendants  as  the  persons  who  were  to 
conduct  the  whole,  and  there  is  no  pretense 
that  the  defendants  ever  authorized  them  to 
employ  any  other  to  do  the  whole  under 
them:  the  defendants  looked  to  Aldibert, 
Becker,  A  Company  only,  for  the  perform- 
ance of  the  work,  and  Aldibert,  Becker,  A 
Company  had  a  right  to  look  to  the  defend- 
ants for  payment,  and  no  one  else  had  that 
right" 

In  National  Cash  Iteglster  Co.  v.  Ison 
(1894)  84  6a.  463,  21  B.  E.  228,  the  syUa- 
bus  written  hy  the  court  is  as  follows:  "An 
agent  employed  to  sell  a  commodity  in  a 
given  state,  or  in  several  given  states,  at  a 
fixed  percentage  on  the  amount  of  xales, 
with  a  stipulation  in  the  contract  that  he  is 
to  pay  all  bis  own  expenses,  has  no  author- 


pany  either  to  act  as  subagents  c 
vertlse  and  command  the  commodity  in  a 
particular  locality  or  to  a  particular  com- 
munity. Persons  employed  by  him  for  such 
service  must  look  to  him  for  compensation, 
and  cannot  charge  the  company  with  the 
same   without  its  consent." 

In  Fudge  v.  Seckner  Contracting  Co. 
(18&S)  80  ni  App.  35,  the  contention  that 
the  trial  judge  had  ened  in  directing  a  ver- 
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predicable  on  this  ground  its  effeet,  bo  far  as  tbe  tcmei£iil  rights  of  the  auli- 


dirt  for  the  defendant  was  urged  on  two 
RTOundH ;  ( 1 )  That  the  eviifcnce  would 
mirrant  b  concluiion  by  the  jury  that  Htttch 
vaa  the  agent  of  defendant,  authorised  to 
procnre  a  broker,  and  that,  acting  under 
rrnrh  authority,  he  did  employ  appellant; 
and,  (2(  that  if  thie  were  not  ho,  yet  the 
appointment  of  Hateh  as  defendant^  agent 
to  wll  the  bonds  in  question  invested  him 
with  implied  aathoTity  to  engage  plaintiff 
as  a  auhagent.  The  court,  after  observing 
tbat  there  was  no  evidence  tending  to  sup- 
port Oie  first  of  these  contentions,  proceeded 
thus:  "The  other  proposition  is,  that  the 
nature  of  the  employment  of  Hatch  by  ap- 
pellee, i.  e.,  to  sell  the  bonds,  waa  euch  an 
employment  as  woald,  as  a  matter  of  lltw, 
authoriEe  Hatch  to  procure  a  broker  as  a 
subagent  for  appellee,  and  by  anch  employ- 
ment ohligAte  appellee  to  pay  the  brokers 
commissions.  To  sustain  this  proposition 
we  find  no  authority  in  the  cases  cited  else- 
where. Against  it  is  the  authority  of  many 
decisions:  Corbett  t.  Bchnnacter  (1876) 
S3  nL  403;  Solly  t.  Rathbome  (1814)  2 
Maule  t  S.  298,  105  Bns.  Reprint,  303; 
Cockran  v.  Irlam  (1814}  2  Maule  ft  S.  301, 
105  Eng.  Reprint,  303;  Paddock  v.  Colby 
(184B)   18  Vt.  485." 

la  Atlee  v.  Fink  (1981)  75  Ho.  100,  4S 
Am.  Rep.  386,  it  was  held  that  an  agent 
placed  in  charge  of  s.  branch  of  Its  business 
in  another  state  by  a  firm  engaged  in 
manufacturing  and  selling  lumber,  and  in- 
trusted merely  with  the  fiinetioi)  of  making 
sales,  was  "not  aUthoriied  to  promise  a 
eompensatioQ  for  sales  made  for  the  firm  by 
others,  which  would  bind  the  firm." 

"It  aeems  too  plain  to  require  any  cita- 
tion of  authority  to  show  that  an  agent  au- 
thorized to  sell  on  a  commission  is  not  a 
general  agent,  and  that  he  has  no  power  to 
employ  other  agents  under  him  at  the  ex- 
pense of  his  principal."  De  Baril  v.  Cam- 
poy    (1885;   Cora.  PI.)   17  Phila.   (Pa.)   383. 

In  Hibbard  t.  Rock  (1800)  76  Wis.  610, 
44  N.  W.  041,  where  the  defendant  in  an  ac- 
tion for  goods  sold  and  delivered  filed  a 
counterclaim  in  respect  of  commissions  or 
sales,  which  he  alleged  to  have  been  prom- 
ised to  him  by  Bennett,  a  traveling  Bales- 
man  of  the  plaintiff  company,  the  secretary 
of  the  company  testified  positively  that 
Bennett  had  no  authority  to  promise  the 
defendant  a  commission  on  goods  sold  by 
him  to  the  third  peraon,  one  Nelson,  or  I 
anyone  else,  and  that  such  promise,  if  evi 
made,  was  nerer  ra  tilled  or  confirmed  ) 
as  to  make  it  binding  on  tbe  principal, 
was  also  shown  coDelnsively  that  the  plaii 
tiff  never  nve'its  traveling  salesmen  any 
anthority  wliatever  to  grant  commisaione,  or 
even  credits  on  goods  sold  by  them.  In  this 
state  of  the  evidence  it  was  held  to  be  clear 
that  Bennett  had  no  express  anthority  to 
bind  his  principal  to  pay  the  defendant 
eommiesiona  on  goods  sold  Nelson,  even  It 
such  a  contract  was  made. 

For  other  cases  in  which  the  general  doc- 
trine stated  in  the  test  was  affirmed  with 
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reference  to  aubagents  of  this  description, 
see  M«ux  v.  BaHer  (1818)  ITS  Me.  App.  (M, 
182  8.  W.  888;  Jones  v.  Keeler  (1903;  8np. 
App.  T.)  40  Misc.  221.  91  K.  Y.  Supp.  048; 
Clark  V.  Lillie  (18OT)  3»  Vt  406;  Sherwood 
Bros.  v.  Beattle  Froit  ft  Produce  Auction  Co. 
(1618)  03  Wash.  H4,  ISl  Pac.  STl  (holding 
that  an  aj^t  employed  to  market  fruit 
could  not  recover  from  hii  prineipBl  the 
commission  charged  by  his  subagent). 

Reference  may  also  be  made  to  ataotlier 
decision  wbtch,  although  it  does  not,  proper- 
ly speaking,  fall  within  the  scope  of  tbe 
present  note,  was  decided  on  gTonuds  which 
render  it  instructive  with  regard  to  the 
tight  of  a  Bubagaat  ta  raoovsr  campenaation 
from  the  principal.  Cockran  v.  Islam 
(1914)  2  Mania  ft  B-  301,  105  Bnc.  Reprint, 
3B3.  There  tiia  assignees  in  bankrupt^  at 
Campbell  were  held  to  be  entiUed  to  recover 
from  the  assignees  in  bankniptoy  of  Hutch- 
inson, the  proceeds  derived  from  tbe  sale  of 
certain  goods  which  Campbell  bad  consigned 
to  a  broker  on  a  del  eredere  commission, 
and  which  tha.t  broker  had  afterwards,  with- 
out the  knowledge  of  Campbell,  placed  with 
Hutchinson,  upon  a  del  credere  commission, 
and  upMi  an  agreement  to  divide  the  com- 
missiDn  with  him.  Lord  Ellenborough,  Cfa.  .. 
J.,  observed;  A  prmcipa]  employs  a  broker^, 
from  the  opinion  he  entertains  of  his  per- 
sonal skill  and  integrity;  end  a  broker  has 
no  right,  without  notice,  to  turn  his  princi- 
pal over  to  anotlier  of  whom  he  knows 
nothing.  It  a{^>ears  to  Oke,  therefore,  Uut 
there  is  no  privity,  either  exprcHS  or  implied, 
between  Campbell  and  Orr,  and  Hutchinson. 
There  certainly  was  not  any  express  priv- 
ity; neither  can  any  Ite  implied,  unless  the 
case  had  found  that  the  ^^m^^e  of  trade  was 
luch  as  to  authoriie  one  broker  to  put  the 
goods  of  hie  employer  into  the  hands  «f  a 
subhroker  to  sell,  and  to  divide  the  conumia- 
sion  with  bim. 

Compare  also  Barret  v.  Rhem  (1969)  4 
Bnsb.  (Ky.)  466;  DeBusache  v.  Alt  (1878) 
L.  R.  2  Ch.  Div.  288,  47  L.  J.  Ch.  N.  8.  881, 
38  L.  T.  N.  S.  370,  2  Eds.  RuL  Gas.  28», 
neither  of  which  iuvolTcd  an  aotioo  for  com- 

d.  Eatploy-ioant  br  acest  appolatad  to 
puokaae  yeraoaal  property. 

In  Rudd  T.  Nashville  ft  St.  L.  R.  Cb. 
(1886;  Ct.  App.)  7  Ky.  L.  Hep.  S23,  it  was 
laid  down  that  a  person  empowered  to  ne- 
gotiate as  to  the  purchase  of  a  controlling 
interest  in  the  stock  of  a  corporation  can- 
not be  regarded  as  a  general  agent,  with  im- 
plied power  to  employ  others  for  the  princi- 
pal, the  Tiature  of  the  bosiness  intrusted  to 
the  agent  not  being  of  snch  a  character  as 
to  require  others  besides  himself  to  perform 
it. 

In  Commer  Mfg.  Co,  v,  First  Nat.  Bank 
(1015)  —  Tex.  Civ.  App.  — ,  173  S.  W. 
636,  a  draft  drawn  by  one  Sanders  on  the 
defendant  company  for  the  amount  due  for 
services  rendered  in  respect  of  the  purchase 
of  certain  lumber  was  discounted  by  the 
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agent  are  concerned,  wiJI  obviously  be 
the  game  as  in  cases  where  his  employ- 


ment was  in  pursuance  of  an  authority 
expressly  conferred. 


I^intiiT  bajilc  Held,  tliat  an  action  on  the  . 
draft  could  not  be  niaiotaincd,  aa  the  testi-  | 
mony  introduced  merely  showed  that  one 
Brommer  waa  an  iDgpector  and  buyer  for 
appellant,  and  that  he,  acting  for  appellant, 
and  in  ita  name,  contracted  with  Saodere  in 
writing  that  the  company  would  pay  him  a 
certain  commiEaion  on  such  luniber  aa  it 
might  purchase  from  the  party  to  v.-hona  he 
proposed  to  refer  them.  By  testimony 
which  went  no  further  than  thia,  the  bank 
did  not  discbarge  the  burden  of  proving  that 
Bromincr  li^d  tlie  authority  to  hind  the  de- 
fendant by  the  contract. 
«.  BmploTmeat  br  •(eat  appointed  to 

procnre  a  loan. 

In  Mason  t,  Clifton  (1863)  3  Foat.  &  F. 
(Eng.)  BOS,  where  the  plaintiff  was  em- 
ployed by  the  attorney  who  had  been  re- 
r rated  by  the  defendant  to  procnre  a  Joan 
him,  Cockbnrn  Ch.  ,1.,  thus  directed  the 
jury;  "In  this  case,  it  appears  that  the  de- 
fendant employed  Kingdom  to  raise  money 
upon  tbe  usual  terms,  and  that  the  plnin- 
tifr  obtained  it  upon  other  and  different 
terms,  to  which  the  defendant  would  not 
accede.  Bren,  therefore,  asauming  that  the 
defendant  could  be  rendered  liable,  without  ' 
any  recognition  of  employment,  to  a  third 
party  whom  he  never  employed,  he  wwrld 
not  be  liable  if  the  loans  were  not  procured 
on  the  terms  he  authorized,  hut  on  other 
terms,  unless  afterwards  ratified  and  rc- 
eeptcd.  If  the  defendant  gave  a  general 
authority  to  Kingdon  to  obtain  the  money 
on  any  terms,  and  to  employ  anyone  to  ob- 
tain it,  he  would  be  liable.     But  otherwise. 

The  theory  entertained  in  one  case  seems 
to  have  been  that  a  person  who  employs  an 
agent  to  procnre  a  loan,  knowin);  that  such 
agent  is  not  himself  engaged  in  money-lend- 
ing as  a  business,  should  be  deemed  to  have 
impliedly  authorized  him  to  engage  a  sub- 
agent  for  the  purpose  of  consummating  the 
transaction.  Kinkend  v.  Hartley  (19131  131 
Iowa,  SIS.  143  N.  W.  501,  Ann.  Cas.  1015D, 
1.  Bnt  the  preeiae  position  of  the  court  in 
this  point  of  view  is  left  somewhat  obscnre 
by  jta  opinion,  and  the  conclusion  arrived 
at — that  a  verillct  had  properly  been  direct- 
ed for  the  defendant — was  dedueed  from  the 
evidence  as  a  whole,  whiii  showed  that  the 
original  negotiations  had  been  broken  oif, 
and  that  tbe  trannnction  bad  fnRlly  been 
consummated  on  n  basis  different  from  that 
which  had  been  proposed. 
f.  EniploTiaent  bj  aK'nt  appointed  to 

solicit  IninTance  aontraots. 

In  Gore  v.  Canada  Life  Assur.  Co.  [IHgS) 
IIS  Mich.  136,  77  N.  E.  650,  the  question 
whether  the  plaintiff  JuiataLiied  eontiatt  re- 
lations with  the  defendant  waa  tlius  dis- 
cuBsed:  "His  cliiim  is  that  he  was  employed 
on  behalf  of  the  defendant  by  one  Class, 
with  the  subsequent  approval  of  Bucknell, 
who  was  called  the  'manager  of  the  Michi- 
gan brancli.'    The  defendant  asserts  that  it 
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made  a  contract  with  some  men  named  Cox, 
living  in  Toronto,  Ontario,  by  which  tbey 
had  control  of  its  business  in  Michigan  and 
some  other  states,  upon  a  commission  of  50 
per  cent  upon  new  business,  tbey  to  employ 
and  pay  their  own  subordinates;  and  that 
they  established  a  branch  oQice  fur  Michi- 
gan, which  they  maintained  under  Ihe 
charge  of  Buclinell.  who  was  called  'man- 
ager of  the  Michigan  branch  of  the  Cana- 
dian Ufe  Assurance  Company,'  who  was 
paid  by  a  share  of  the  commission  on  Michi- 
gan husinesB  and  an  aUowance  made  by  the 
Coxes.  It  is  claimed  that  Glass  was  en- 
gaged by  them  upon  similar  terms;  that  lie 
was  designated  'inspector  of  agencies;'  thai 
he  was  not  authorized  to  employ  any  agents 
for  the  company,  but  was  at  liberty  to  di- 
vide hia  own  commissions  as  he  pleased. 
with  any  whom  he  should  see  fit  to  engage 
to  hflp  him.  .  .  .  From  the  foregoing  nt 
think  it  evident  that  the  arrangement  madr 
with  the  Coxes,  and  through  them  with 
others,  did  not  contemplate  authority  to 
pledge  the  credit  of  tUe  com|)any  in  the  em- 
ployment of  agents,  and  that  neither  Cox 
nor  Bucknell  understood  that  he  had  such 
authority.  Glass,  who  was  employed  as  su- 
perintendent or  inspector  of  agencies,  or. 
as  he  says,  given  exclusive  right  to  wort 
tlie  south  half  of  Michigan,  had  no  greater 
authority.  We  think,  therefore,  that  the 
plal&tiif's  claim  must  fall,  unless  it  can  be 
aaid  that  he  had  a  legal  right  to  understand 
that  he  was  to  look  to  the  defendant  for 
bis  pay  by  reason  of  its  holdinx  out  Buck- 
nell and  Glass  as  its  agents,  wifli  authorily 
to  bind  it  in  such  matters.  .  .  .  There 
was  nothing  in  Glass's  relation  to  the  com. 
pany  which  gave  the  plaintiff  to  understand 
that  he  had  such  authority.  Class  says 
that  he  was  an  inspector  of  agencies. 
PlaintifTs  counsel  say  that  he  was  snperin- 
tendent  of  agencies.  Tliere  is  nothing  in  the 
testimony  to  show  that  an  insiiector  or  su- 
perintendent of  agencies  was  given  such  au- 
thority, and  (here  is  no  such  legal  presump- 
tion. If,  as  the  word  imports,  his  bn»inc-« 
was  to  superintend  or  inspect  tlie  work  of 
agents,  it  does  not  imply  the  right  to  appoint 
agents,  and  make  contracts  with  them  up- 
on behalf  of  the  company.  So  that,  at  the 
time  Gore  made  the  contract  with  (ilaso. 
he  had  no  right  to  assume  that  Glass  had 
such  authority  from  anything  except  the 
statement  and  acts  of  Glass." 

In  Stinson  v.  Sachs  (1894)  S  Wash.  ,1Q1. 
36  Pac.  287,  the  defendant  in  on  acUon  on  a 
note  counterclaimed  for  services  alleged  to 
have  been  rendered  by  him,  at  the  request 
of  one  Morston,  a  soliciting  agent  of  the 
plaintilT  company,  but  failed  to  produce  anv 
alBrmative  evidence  that  ^larston  was  an- 
thorized  to  bind  respondent  to  a  contract 
covering  such  services,  and  plaintiff's  tes- 
timony was  that  Marstou  had  no  such  au- 
thority.    Held,  that,  it  was  incumbent  up- 

■       ■■       ■•'■-■£  of  ^ch 
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a.  t^tiatvut  or  wa40a.  Innder  which  sulMgADls-Brt  nonnally  em- 

ployed by  agents  deputed  to  deal  with 
One  of  the  e]einrat«  of  this  dMcriptioB    the  transaetiou  or  elaas  of  transactione 
is  the  prevalenee  of  a  euBtom  or  nsaga,  [to  wliich  the  employment  haa  reference.* 


Mrvices  were  not  luch 

implied  authority  of  a  mere  HOlicittng  aub- 
agent,  avd  ctauequeBtly  that  -the  trial  jad^ 
had  properly  witiidrawn  tbe  coimtectlaiia 
from  the  coniiideiaituin  of  the  jiuy. 


within  any  ,  defending  the  title  to  their  teapective  oOlcea 

'"    '      in   proceedings   previoualy   iimtitutedi   that 

SpMiMT  splayed  plaintiff  to  render  the  ■ 
aan'icea  in  queatioo;  that  the  afjreement  did 
not  purport  to  bind  Morris  personally;  that 
Sfwncer  bad  no  authority  so  to  doj  that  it 
did  not  purport  to  bind  the  defendant  Bad- 
ley  or  any  of  the  contestees;  and  that  Spen- 
cer limited  bis  own  responsibility  to  150 
par  week,  which  was  paid.  Held,  that  no 
liabili^  attached,  under  tbe  agrpenient 
made  by  Spencer,  to  HaiJIey,  Morris,  or  any 
of  ibb  other  members  of  the  committee. 
For  the  other  point  decided  in  this  case,  see 
S  22,  note  2,  infra. 


«.  Biaployia— t    fey    »K*nt    ftpvalatoil   , 
t*  Mllaat  »  Cabt. 

In   Strong  T.  West   (lAOO)    110  6a.  382, 
35  S.  E.  693.  where  the  defendant,  the  pur- 
chaser of  a  note,  seat  it  to  a  Miaaouri  com- 
pany for  collection,  and  the  Tennessee  hank 
10  which  tbe  compaay  forwarded  the  instru- 
ment sent  it  on  to  an  attorney  resident  in 
tbe  city  in  Georgia  where  the  land  conveyed 
as  security  for  tbe  note   was  situated,  the 
ground  upon  which  [t  was  held  that  the  at- 
torney was,  as  matter  of  law,  the    ^ 
the  holder  for  the  purpose  of  collecting  the 
note  by  means  of  a  sale  of  the   land,  ar ' 
therefore  entitled  to  remuneration  for  li 
Hprvicea   In   respect  of  tbe   collection,   we 
that  the  bolder,  when  'Ji«  choae  the  compni 

;i*  his  immediate  representative,  was  afTec.,-  ,  .        ,     .-■■,,,      , 

nl  with  notice  that  in  a  certain  event  tbe  !  as  to  his  relations  to  tbe  defendant  and  to 
...rapany  would  have  to  employ  an  attorney  '■  ^^J^^^*^'^  ^^j^  ""''  *  '"""  "^*  *■" 


«.  EByloyntaat  fey  >s«Ml  a9*«htt*«  to 
WU.vwal  jToparty. 

In  Lamson  v.  Sims  (1882)  16  Jones  &  S. 
.  r.)  281,  the  plaintiff,  w)to  was  a  broker 
in  reaj  estAte,  testified  tJiat  real  prt^erty 
in  New  York  was  almost  invariably  sold 
through  a  broker.  The  agent,  as  witnees 
for  tbe  defendant,  gave  detailed  testimony 


(ieorgia,  and  "the  power  on  tbe  part  of  JU^y  * 
mat  agent  to  make  the  necessary  emptoy- 
ment  went  to  her  agent  with  tbe  trensmU- 
»ion  of  the  papers."  The  rights  and  Habil- 
itiea  of  the  parties  were  held  to  be  governed 
hy  the   CMDDioB-laiT   prihoiple  embodisd   in 


e  at  liberty  to  taJie  bis  testimony 
■  aSordinja  circumatantial  evidence  aa  to 
.-Is  authority  to  employ  a  broker   for   the 
defendant.     Held,  that,  on  the  whole  case, 
it  was  for  the  jury  to  determine  whether 
_^   ^^    the  defendant  had  given   to   hie  agent  au- 
<'.1023   of  the  Oav«ri^  Oiv.'Code,  vii.,  «iat    '■^^"■''■y   to   employ,   tor   him   and   for   that 
the  agent's  auUiofity  will  be  coMttned   to    PafP^se- "  broker.  ,..,,_,,. 

include  all  necessary  and  naval  means  for  1  ,.  ^or  another  case  m  which  the  differen- 
elfrrtanlly  execntlng  it.  The  court  cited  1  *'■*"!«  «!f»'^'*"??  "^  ""^fl^'il^^""^- 
SWrv  o.  Aiteoey.  g  Id;  Meehem  on  Agewy,  1  «*  Eaetta.d  v.  Ma«y  (IBWf  36  TWt.  C.v. 
S  m,  aad  BarcUy  t.  Hopkina  (1877)   B8  r -^PP-  "'.  "^  i^-  "■  "T*- 

>  which  it  wa«  Wd  that  if  the  i      ^°'  «"^  "■  *•"=''  **">  controlling  signifi- 
B  of  this  element  was  affirmed,  l"'   '- 


empowered  i 
bi«  principal 
the  haoifa  of  an  attorney  for  collection  he 
was  nevertheless  also  empowered  to  make 
a  contract  in  regard  to  the  manner  and 
terma  of  tbe  collection  j  that  the  one  power 
necesaariiy  carried  with  it  the  other. 

Id  Swayne  v.  Union  Uut.  Ii.  Ins.  Co. 
il8»9)  —  Tejt.  Civ,  App.  — ,  40  S,  W.  618, 
the  doctrine  aa  to  tbe  power  of  a  collectins 
agent  to  employ  counsel  for  hia  principal 
wu  recognized,  but  held  not  to  be  applica- 
ble, because  the  subagent  by  whom  the 
plaintiff  attorney  was  employed  agreed  that 
the  employment  waa  to  be  at  hia  own  ex- 


k,  EMtplvrment    br    tke    ftcoat    of    a 
polltieal  party. 

In  Owen  v.  Hadley  (1614)  186  Ho.  App. 
1,  171  8.  W.  B73,  the  evidence  showed  that 
•me  Morris,  the  chairman  of  a  state  Rcpub- 
licaa  committee,  acting  upon  his  own  ini- 
tiative, employed  one  Spencer  and  another 
as  counsel,  and  provided  certain  funds  to 
defray  the  necessary  expenses  inciilent  to 
the  contests,  thcrebv  reHeving  the  contes- 
tees of  the  burden  of  employing  counsel  and 
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which  it  was  held  that  the  alleged  usage 
had  tiot  been  established  by  the  evidence, 
see  Doggett  v.  Greene  (1012)  264  IB.  134 
(140),  98  N.  B,  219,  Ann.  Cas.  1913B,  11*8: 
Williams  t.  Moore  (1900)  24  Tex.  Ch.  App. 
402,  59  S.  W.  953. 

Ip  Edgar  V.  Caskey  (1912)  —  Alberta, 
— ,  7  D.  h.  R.  4S,  where  the  actual  point 
involved  was  the  duty  of  an  agent  to  dis- 
close hia  agency,  the  court  observed:  "The 
business  of  selling  real  estate  is  one  in 
which  tbe  right  of  an  agent  to  employ  an- 
other to  dispose  of  the  same  might  reanou- 
ablj-  be  presumed.  It  is  common  knowledge 
that  this  is  a  very  usual  method  employed 
by  real  estate  agents  in  this  country.  The 
doctrine  thus  laid  down  obviously  reflects 
a  point  of  view  different  from  that 'indicated 
by  the  American  decisions  cited  in  %  7,  su- 

In  Bonwell  v.  Howes  (1888;  Com.  PI.) 
16  Daly,  43,  2  K.  T.  Supp.  717,  a  remark 
made  bv  one  of  the  justices  of  the  city 
court,  that  the  testimony  established  llie 
tact  that  it  was  customary  in  Kcw  York  to 
employ  brokers  to  aell  property,  waa  thus 
criticised:      "That  ie  true,  but   irrelevant:       i 
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».  Neceasltg. 

Another  qualifying  etement  is  the  ex- 
isti-ni.'e  of  a  necessity,  either  absolute,  or, 
in  view  of  the  circumstances,  reasoaably 
predicahle,  that  a  subageut  Bhould  b« 
employed  by  the  agent. 

One  situation  in  which  this  element 
might  well  be  regarded  as  creating  an 
exception  to  the  general  rule  mentioned 
at  the  beginning  of  this  section  is  sug- 
gested by  the  decision  cited  in  the  foot- 

becauBe  the  question  here  is,  has  one  agent 
any  authority  to  employ  another!  No 
proof  on  that  subject  was  offered."  This 
criticiani  posBiUy  needs  Bome  qualification. 
Would  not  evidence  of  euch  a  cuRtom  be 
pertinent  in  a  case  wbere  the  employing 
agent  was  not  himself  engaged  in  the  busi- 
nese  of  selling  pnqwity  7 
h.  Emploment  br  Kgeat  kpp«fast«d  to 

lease  real  property. 

In  Western  Carolina  Realty  Co.  v.  Rum- 
lioiigh  (1018)  372  IT.  C.  741,  60  9.  E.  031, 
where  the  plaintitTa  sued  for  commissions 
alleged  to  be  due  in  respect  of  servicee  ren- 
dered by  them  in  procuring  a  tenant  frtf  the 
property  of  the  defendant,  a  married  wom- 
an, and  collecting  the  rente,  the  evidence 
(which  is  only  partially  stated  in  the  re- 
port) was  held  to  be  sufficient  to  require 
the  Hubmlesion  to  the  jury  of  the  questions 
whether  the  defendant's  husband,  by  whom 
the  plnintitfe  were  employed,  had  l^en  ap- 
pointed ae  her  agent  to  lease  the  property, 
and,  if  so,  whether  he  was  impliedly  au- 
thorized to  engage  the  plaintiffs  to  assist 

o.  EakplojmaBt  br  aseat  appolstod  to 
■ell  peraoaal  property. 

In  Hibbard  v.  Peek  (1800)  75  Wis.  619, 
44  N.  W.  1141,  the  authority  of  a  traveling 
salesman  in  the  hardware  trade  to  render 
his  principal  liable  for  the  comraiaaian^  of 
his  Bubagents  was  denied  for  reasons  thua 
atate<Ii     "We  do  not  think  there  was  any 

«roof  given  of  a  custom  or  usage  in  the 
ardware  trade  of  traveling  salesmen  pay- 
ing such  eommisBJons,  or  agreeing  to  pay 
them,  which  was  sufficiently  long-contiiftied 
and  uniform  so  that  the  court  would  be  just- 
ified in  BBBUminj;  that  the  parties  contract- 
ed witli  reference  to  it,  or  that  the  salesman 
had  authority  to  bind  his  principal  to  pay 
such  commiBsions  by  reason  of  its  existence. 
The  practice  of  a  considerable  number  of 
houses  in  the  hardware  trade  of  giving  their 
travefins  salesmen  authority  to  pay  such 
commissions  would  not  wnrrnut  a  court  in 
presuming  that  agents  generally  had  such 
authority  who  were  sent  out  by  hardware 
houses  to  sell  their  goods." 

In  Royer  v.  Western  Silo  Co.  (1916)  90 
Kaa  309,  161  Pac.  651,  where  the  action 
was  brought  to  recover  commissions  on 
sales  of  siloB,  effected  under  a  contract  made 
with  one  Hestwood,  the  evidence  tended  to 
*show  that  Hestwood  was  a  salesman  for  the 
defendant:  that  he  signed  the  written  con- 
tract in  question  j  and  that  at  the  time  it 
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note,  whioh  sbows  hor  the  sickness  and 
anticipated  death  of  the  agent  himself 
might,  under  some  eireiunBtances,  be  rea- 
eonably  r^arded  as  inreeting  him  with 
an  implied  power  to  appoint  a  substi- 
tute. But  the  f&ets  of  the  case  are  nui 
BDok  as  to  bring  it  within  the  8«ope  of 
the  present  monogrsph.* 

Another  such  aituation  is  indicated  by 
tike  exeaptive  provision  m  ttke  Codes  at 
three  American  states,  which  permits  ihe 

was  made,  part  of  his  work  was  to  write 
contracts  with  agents.  Held,  that  this  evi- 
dence tended  to  show  that  Hestwood  had 
authority  to  make  eontracts,  and  that  the 
contraets  so  made  by  him  should  fii  the 
compensation  to  be  paid  to  agenta.  and  is- 
clude  all  other  terms  that  were  uecestary 
to  express  the  agreement  between  the  de- 
fendant and  its  agents-  In  this  point  oi 
view  the  defendant's  position,  that  he  hid 
no  authority  to  hind  it  to  pay  a  apecififd 
commission  in  case  less  than  a  certain  num- 
ber of  bIIob  were  sold  by  the  agent,  iris 
pronounced  uutenahle. 

One  of  the  excepted  cases  in  which,  un- 
der the  Codes  of  three  of  the  American 
states,  the  delegation  of  an  agent's  poirer'' 
is  permitted,  is  "when  it  is  the  usage  of  the 
place  to  delegate  such  powers."  Cal.  Civ, 
Code  1915,  S  2349  (3);  N.  D.  Civ.  Code 
1905,  g  5794  (3) ;  S.  D.  Civ.  Code  1908.  $ 
1899  (3). 

d.  B^play^eat  by  asent  appelated  to 
pvrekaao  peraoaal  prvportr. 

In  Cuiamer  Mfg.  Co.  v.  Vint  Nat.  Bank 
(1916)  —  Tm.  Civ.  App.  ~,  173  S.  W.  636. 
the  ratio  decidendi  was  that  "it  did  not  ap- 
pear that  it  was  either  usnal  or  necessarj' 
for  a  person  employed  ...  to  inspect 
and  buy  lumber,  to  employ  at  bis  principal's 
expense  another  or  other  persons  to  ss* 
list  bim  in  the  disobarge  of  hia  duties," 

e,  Kmplaymeat  hj  asent  appoimted  t» 
procure  a  obarter  party. 
"Where,  by  the  custom  of  trade,  a  ship 

broker,  or  other  agent,  is  usually  eroplored 
to  procure  a  freight  or  charter  party  for 
ships  seeking  a  freight,  the  master  of  snrta 
a  ship,  who  is  authorized  to  let  the  ohip 
on  freight,  will  incidentally  have  the  au- 
thority to  employ  a  broker  or  agent  for  tlte 
owner,  for  this  purpose.  And  the  same 
principle  will  apply  to  a  factor,  where  he 
IS,  by  the  usage  of  trade-,  authorized  to  dele- 
gate to  another  the  authority  to  snbetilute 
another  person  to  dispose  of  the  property.' 
Story,  Agency,  9bh  ed.  S  14. 

iCiray  v.  Murray  (1817)  3  Johuc.  Ch. 
(N.  Y,)  167,  where  the  legal  represcnUli>  i^ 
of  a  supercargo  who  had  died  on  the  home- 
ward voyage  of  his  ship,  after  having  n;i- 
pojnted  BUhstitutcs,  were  held  to  be  entitlnl 
to  compensation  in  respect  of  the  serviif 
performed  by  those  substitutes.  It  would 
seem  that  they  also  would  have  been  in  » 
position  to  claim  compensation  directly 
from  the  defendant.  But  the  point  usi 
not  adverted  to. 


JMNO.— LIABILHT  OF  PRINCIPAL  FOB  SERV1CB8  OP  SUBAGENT.       730 


delegatioa 
th«  net  i[ 
agent  cannot  bimBelf,  and  th«  enbagent 
tan,  lawfully  perfoma."  Cal.  Civ.  Code 
1915,  S  2349  (2) ;  N.  D.  Civ.  Code  1905, 
§  57H  (2) ;  8.  D.  Cir.  Code  1908,  3  1699 
(2).  "ThoB,  if  a  peieon.  ihould  order  hia 
goods  to  ba  sold  by  an  agent  at  pubKe 
anstion,  and  tbe  sals  could  only  be  made 
by  a  lioenMd  anetionen,  the  autbority  to 
snbstitnte  him  in  the  agency,  m  far  as 
the  sale  is  concerned,  wonld  be  im- 
irfied."  • 

It  is  dear,  moreover,  that  cases  might 
poeaibly  ocour  in  which  statutory  qaali- 
SeatioBs  would  operate  so  as  to  reqwre 
the  employment  of  a  subagent  to  attend 
to  the  sale  o£  property  situated  is  a  £<h^ 


Abstracting  tbe  faotor  ai  statutory 
qualifications,  the  remedial  rights  at  a 
suba^nt  employed  by  on  agent  appoint* 
ed  to  sell  property,  in  so  far  aa  they  de- 
pend npon  the  eireum stance  that  the 
agent's  residence  and  the  property  are  in 
different  localities,  are  determined  with 
reference  to  the  criterion  of  reasonable 
necessity. 

On  general  principles  it  would  seem 
that  an  appHcation  of  this  eriterion  will 
justify,  if  not  demand,  the  adoption  of 
the  doctrine  tfaat  an  agent  intrusted  with 
the  sale  of  real  property  should  be  pre- 
sumed to  have  been  impliedly  authorized 
to  employ  a  subagent  whenever  the  prop- 
erty is  in  a  foreign  eountry.  The  cases 
in  which  this  presumption  is  most  read- 
ily susceptible  of  ei  rebuttal  are  obvious- 
ly those  in  which  (he  agent  resi' 
country  coterminous  with  that  in  which 


the  property  ia  situated,  and  there  is 
only  a  ehort  distance  between  his  resi- 
dence and  the  property. 

The  authority  of  the  agent  to  delegate 
his  funetiftns  where  bis  residence  and  the 
property  are  situated  in  different  snbdi- 
vistons  of  a  country,  such  as  the  Ameri- 
can states  or  the  Canadian  provinces, 
has  also  been  treated  as  being  the  sub- 
ject of  a  prima  facie  presumption.*  But 
in  ttlis  instance  the  presumption  is 
doubtless  more  easily  rebutted  Uian  it  is 
where  the  property  is  situated  in  a  for- 
eign country.  Little,  if  any,  probative 
-force  should  apparently  be  ascribed  to  it, 
where  the  property  is  near  the  agent's 
eeaidence.  For  example,  if  sn  agent  re- 
siding in  New  Yoifa  eity  is  instmcted  to 
sell  a  lot  in  Jersey  City,  it  <an  MWMely 
be  anpposed  tkat  the  fast  of  the  agenf s 
nonreaidence  would  be  treated  as  being 
id  itself  sufficient  to  show  that  Uie  prin- 
cipal eontemplated  the  employmeht  <rf  a 
subagent  in  the  latter  e£  those  cities. 

Where  the  agent's  residence  and  the 
property  are  bath  aitaated  in  a  territo- 
rial suDdivision  of  the  kind  apeeiUed 
above,  the  implied  authority  of  the  agent 
to  delegate  hia  functkmB  must  be  de- 
termined as  an  open  question  of  fact,  de- 
pending upon  various  elements,  of  which 
the  most  material  seem  to  be  the  dis- 
tance by  which  the  agent's  residence  is 
separated  from  the  property,  the  degree 
of  convenieBoe  with  which  he  «an  traiiri 
from  one  place  to  the  other,  and  the 
character  of  his  own  occupation,  as  one 
which  will  or  will  not  permit  him  to  visit 
the  neigbboriiood  where  the  property  lies 
with  sufficient  frequency  to  attend  satia- 
faotorily  to  the  business  of  effecting  tbe 
■ale.* 


■  Story,  Agancy,  Mb  ed.  S  14. 

4I»i  Eastl  ■ 
Civ.  App.  1 
plaiBtifls,  who  Were  lesldeiiti  of  California, 
w«re  emploved  to  cell  land  in  Texas,  the 
<«urt  rcnaiHcedi  "It  Is  a  fair  preBuraption 
RTowing  out  nf  the  exigencies  of  tbe  tran- 
HactioQ  that  it  nae  contemplated  that  a 
purdaeer  Bhould  be  obtained  throogh  a  Bub- 
■genL  ...  It  follows  as  a.  corollary  to 
the  above  propoKition  that  If  the  circum- 
atanees  of  the  case  Justified  the  appoint- 
ment of  a  Bubagent,  the  principal  would  be 
liable  for  hh  compenHation." 

In  Seevera  v.  Cleveland  Coal  Co.  (1916) 
179  Iowa,  235,  159  N.  W.  19i.  one  of  the 
grounds  upon  which  an  agent  employed  by 
the  general  manager  of  a  company  having 
)ta  principal  office  in  Chicago,  to  aell  its 
land  in  Iowa,  was  held  entitled  to  recover 
hifl  coBimiaaions  from  the  corporation,  was 
that  the  manager  had  been  apeciaHy  author- 
ized by  the  person  who  owned  oractically 
all  the  company's  stock  to  effect  a  tale,  and 
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that  In  executing  hia  agency  he  would  of 
neceaaity  be  compelled  to  employ  eomunie 
in  loiva  to  find  purchasers  for  the  property. 
•  In  Sima  v.  St,  John  (1912}  106  Ark.  680, 
43  L,R.A.(N.S.}  788,  162  S.  W.  284,  the 
owner  of  the  land  in  question  lived  in  In- 
diana, and  employed  one  Black,  who  lived 
In  an  adjoining  county  to  where  tfaelands 
were  situated,  aa  his  agent.  The  plaintiff 
lived  in  another  county,  and  was  farther 
away  from  the  land  than  Black.  Held, 
that  there  were  "no  exigenciM  in  the  ease, 
showing  that  the  parties  to  the  contract 
contemplated  that  it  would  be  neceKsary 
for  Black  to  employ  the  appellant  or  any- 
one else  as  suhagent;"  certainly  there  waa 
"nothing  to  indicate  that,  if  IJUck  did  em- 
ploy Bubordinates  to  aaslst  him  in  procur- 
mg  a  purchaser,  they  should  look  to  the  ap- 
pellee for  their  compensation." 

In  Williama  v.  Uoore  (1900J  24  Tex. 
Civ.  App.  402,  58  8.  W.  B63,  one  of  the  trial 
I  judge's  Codings  of  fact  was  that  Uiller,  tA« 
I  defendant's  agent,  who  was  not  a  real  es- 
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Whether  the  exigencies  of  bufineBB 
were  in  a  given  instance  su«h  kb  to  in- 
vest  an  agent  with  implied  authority  to 
hire  suba^nts  to  assist  him  in  the  tale 
of  personal  property  has  apparently  not 
been  considered  with  reference  to  an  ac- 
tion of  which  the  object  was  the  recov- 
ery of  remuneration.  But  the  reasoning 
upon  which  the  English  court  of  appeal 
based  a  decision  with  r^aid  to  uiother 
kind  of  ck.im  ia  apposite  and  instruc- 
tive,* 


An  exceptive  proviaion  in  the  Codes  of 
three  American  statue  declares  that  an 
af^ent,  unless  specially  forbidden  by  his 
prinoipal  to  do  so,  oan  del^ate  his  pow- 
ers to  another  person  "wh«n  an  act  ts  Im 
done  is  puraly  mechanical."  CaL  Civ. 
Code  lfll5.  if  2349  (1);  N.  D.  Civ.  Code 
1905,  g  5794  (1) ;  8.  D.  Civ.  Code  1908, 
§  1699  (1).     This  statutory  qualifleation 


of  the  general  rule  delegatus  non  potest 
delegare,  embodiee  a  eommon-law  doc- 
trine whieh  has  bean  cccognixed  in  some 
of  the  cases  which  have  been  reviewed 
in  other  sections.* 

But,  as  subagenta  who  perform  func- 
tions of  the  kind  thus  efaaraeterised  are 
normally  employed  on  such  a  footing  as 
to  render  them  servants,  their  remedial 
rights  do  not  cobm  within  the  scope  of 
the  present  mon<^^>h. 


In  one  case  the  facts  involved  and  the 
coacluBiona  arrived  at  are  thus  stated  in 
the  syllabus  prepared  by  the  court :  The 
party  appearing  in  a  charter  party  as 
ovaer  of  the  vessel  chartered  was  in 
reality  only  an  agent  «f  the  owners,  act- 
ing, as  between  himself  and  the  owners, 
under  limited  powers,  and  under  a  spe- 
cial agreement  as  to  compenaation.  liie 
agent   employed  snbagenta,   with   whom 


tate  agent  or  engaged  in  selling  lands,  and 
who  resitled  in  W'ashington  coimty,  Texas, 
amp}i>ytA  the  defendant  C.  A.  Straub,  plaln- 
tiff^B  asHgnor,  who  wm  b  real  eatate  agent 
in  WilliamBon  county,  to  sail  said  TTT  ecrei 
of  land.  The  firet  aBeigument  of  error  chal- 
lenged the  trial  court's  conclusion  of  law 
tliat  Mrs.  Williams,  by  authorizing  Miller 
to  find  a  pnrchaaer  for  the  Euud  at  not  less 
than  f26  per  acre,  authorized  him  to  employ 
a  snbagent  to  sell  the  land.  Two  points 
were  raised:  (I)  that  Miller  had  no  aU' 
thority  to  einploy  a  tubagent  to  sell  the 
land  at  any  price;  and  (2)  titat  if  he  had 
authority  to  employ  a  subageot,  he  could 
not  employ  one  to  sell  the  land  for  less  than 
$26  per  acre.  The  court  observed  that,  if 
the  attainment  of  the  object  contemplated 
l>y  Mineral  appohitment  required  services 
which  Mrs.  Williams  knew  that  he  eouM  not 
personally  render,  he  would  be  invested 
with  implied  authority  to  employ  someone 
else  to  render  them.  But  the  right  of  Moore 
to  recover  against  Mrs,  Williams  was  de- 
nied on  grounds  thus  stated;  "Any  man  of 
ordinary  intelligence  can  negotiate  a  sale 
of  real  eatate.  It  Is  doubtless  true  that,  in 
the  Bgricnltiiral  portions  of  this  state,  a 
large  "per  (rent  of  the  sales  of  real  estate  is 
aecompliaheJ  without  the  assistance  of  a 
broker.  In  this  case,  it  is  true  that  the 
land  is  located  in  Williamson  county,  nnd 
;  Miller  resided  in  Washington  county,  and 
'  was  not  a  real  estate  broker,  hut  he  was 
Mrs.  WitlJamtt's  general  a^nt  in  leasing 
and  managing  all  her  lands  in  both  counties, 
for  which  he  was  (jaid  an  annual  salary. 
Whether  this  nccupied  all  or  only  part  of 
■lis  time  is  not  disclosei!  by  the  record;  but 
it  is  reasonable  to  suppose  that,  in  the  per- 
formance of  these  services,  he  made  fre- 
quent trips  to  Williamson  county,  and  spent 
conaidsrable  time  upon  or  in  the  vicinity  of 
the  land  in  question,  and  that  be  was  ac- 
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quainted  with  the  people  in  the  veighbeT- 
hood  thereof,  and  that  by  informing  them 
that  he  was  agent  for  the  aale  of  the  land, 
and  by  seeking  a  purchaser  in  Washington 
county,  where  he  resided,  he  might  have 
accomplished  a  sale  without  the  assistance 
of  a  real  estate  broker.  So  it  is  not  made 
to  appear  that  Miller  eoidd  not  in  person 
render  the  serviceB  that  Mrs.  Williams  in- 
structed him  to  render;  and  therefore,  the 
facts  of  bis  not  being  a  real  estate  broker, 
and  not  residing  in  the  county  where  the 
land  is  situated,  do  not  justify  the  Minclii- 
aion  that  he  bad  Implied  authority  to  bind 
Mra,  Williams  for  compensation  t«  a  sub- 
Sin  De  Busache  v.  Atl  (1878;  C.  A.)  L. 
B.  8  Ch.  Div.  289,  2  Eng.  RuL  Cas.  280,  the 
liability  of  the  defendant  to  account  for 
the  profit  made  by  him  by  the  re-aale  of  ■ 
ship  which  be  had  been  employed  to  sell 
and  had  himself  bought  was  alarmed  on  the 
ground   that,  "where  a  shipowner  employ 


may.  From  time  to  time,  in  the  eonne  a 
its  employment  under  charter,  happen  to 
be,  is  pre-eminently  one  in  which  uie  ap- 
pointment of  substitutes  at  porta  other 
than  those  where  the  agent  himself  earriei 
on  husjness  ia  a  necessity,  and  must  rea- 
sonably be  presumed  to  be  in  the  contem- 
plation of  the  parties." 

'Groseup  v.  Downey  (IflOJJ  106  Hd.  273. 
BS  Atl.  030;  Bonwell  v.  Howes  (18SS)  i:> 
Daly,  43,  2  N.  Y.  fiupp.  717,  revw^inf 
(1888)  1  S.  Y.  Supp.  435;  Lewis  v.  Inger- 
soll  (1864)  3  Abb.  App.  Dec.  (N.  T.|  GO; 
Williams  v.  Moore  (1900)  24  Tex.  Civ.  App 
402,  58  S.  W.  9E3  (where  the  opinion  «sa 
expressed  that  an  agent  appointed  to  adi 
real  property  would  be  impliedly  author- 
ized to  employ  a  person  to  show  it  to  pos- 
sible purchase-* 
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the  owners  had  no  dealiogg.  The  rightii 
of  the  latter  as  to  eommissioiiB  are  eon- 
troUed  by  the  terms  of  the  actual  con- 
tract which  their  principal  had  made 
with  the  owners.* 


The  question  whether  the  revocation 
of  the  employing  agent's  authority  oper- 
ates so  as  to  preclude  the  subagent  from 
recovering  compensation  from  the  prin- 
cipal is  determinable  with  reference  to 
the  general  doetrijie  whkh  is  thus  stated 
in  a  ataadard  textbook :  "As  to  third  per- 
sona [the  revocation  takes  effect]  when 
it  is  made  known  to  them,  and  not  be- 
fore. Until,  therefore,  the  revocation  is 
so  made  known,  it  is  inoperative.  If 
known  to  the  agent,  as  against  his  prin- 
cipal, his  rights  are  gone,  but  as  to  third 
persona  who  are  ignorant  of  the  revoca- 


tion, bis  act  binds  both  himself  and  his 
principal."' 

The  effect  of  a  revocation  in  another 
point  of  view  is  considered  in  a  ease  re- 
viewed in  §  3,  supra. 
11.  Slaht  of  recovery   considered  tclth 

reference  to  the  Question  whether  the 

eiMitraet  of  emplotiment  icaa  adopted 

by  the  principal. 
S   11.  PrinoipaVa    eaipllctt    reoo^NlNaN 
of  the  employer  as  Ma  owm  lepent. 

One  of  the  conclusions  to  the  eetab- 
liehoHat  of  which  evidence  offered  for 
the  porpose  of  showing  th*t  the  sub- 
agent  is  entitled  to  recover  on  the  ground 
of  an  adoption  of  the  contract  of  em- 
ployment  bj  the  principal  may  be  di- 
rected is,  that  he  explicitly  recognised 
him  as  an  ag^t,  either  before  or  after 
the  services  in  respect  of  which  eompen- 
satioQ  is  claiRied  were  rendered.* 


1  Brown,  C.  &  Co.  v.  Haigh  (1904)  113 
La.  563,  37  So.  478.  Adverting  to  one  of 
the  clauseB  In  the  eiiurter  pitrty  whkh  re- 
cited that  a  cei'tain  commiHaion  was  due  to 
Brown,  Chipley,  ft  Company,  the  ciourt 
said:  "That  clause  was  ioserted  for  the 
coDveuience  and  benefit  of  Pinckney  ft  Com- 
pany [intermediate  agents]  in  collecting 
the  money  which  would  be  due  to  tbem  un- 
der the  charter.  It  was  a  uere  delegation 
of  a^ncy  to  them  for  certain  purposes,  and 
the  insertion  of  their  name  in  the  charter 
party  did  not  throw  them  into  privity  with 
the  owners  of  tlie  ship,  or  alter  the  latter's 
legal  obligations  of  the  owners  to  tbe  plain- 
tiff, resulting  from   the  charter  party." 

1  Story,  Agency,  g  470.  TbiB  passage  was 
quoted  in  Lamson  v.  Sims  (1S82)  16  Jones 
4  S.  (H.  T.)  281,  where  it  was  held  that 
the  alleged  revocation  did  not  affect  the 
sabagent's  right  to  compensation.  Iiecauae 
the  evidence  was  such  as  to  warrant  the  in- 
ference tbat  it  was  not  made  known  to  the 
plaintiff  until  after  he  had  secured  a  pur- 
chaser with  whom  a  contract  of  eale  might 
have  been  inadc- 

1  In  Carroll  v.  Manganese  Steel  Safe  Co. 
(lOOB)  JH  Md.  232.  7S  Ati.  655,  the  conrt, 
adverting  to  a  letter  from  the  defendant, 
npon  which  the  claimant  relied,  observed 
that,  even  if  it  betal(ene<l  an  acceptance 
of  his  services  in  carrying  on  certain  ear- 
lier negotiations  with  a  hank  in  regard. to 
the  purchase  of  the  defendant's  property, 
if  be  had  actually  secured  the  contract, 
"it,  atanding  by  itself,  could  hardly  be  Con- 
straed  as  having  a  srmilar  operation  upon 
any  services  that  mijd>t  have  been  rendered 
by  bim  a  year  thereafter,  in  relation  to  an. 
other  and  different  transaction." 

In  Warren  Comraiasioh  ft  Invest,  Co.  V. 
Hull  Real  Rstatt  Co.  0906)  120  ITo.  App. 
432,  96  8.  W,  1038,  the  staite  of  facts  wttli 
reference  to  which  it  was-  held  that  an  in. 
Mtruction  in  the  nature  of  a  demurrer  to  the 
evidenee  had  been  property  refused  by  the 
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trial  jud^e  was  thus  specified  by  the  court: 
■'The  evidence  is  all  one  way,  and  in  fact 
It  appearb  by  defendant's  evidence,  that  the 
Hull  Company  was  the  authorised  agent  of 
the  defendant  to  sell  the  property,  and 
tliat  the  Hull  Company,  through  its  chief 
officer,  agreed  with  the  plaintiff  tbat  It 
might  sell  the  property  aitd  receive,  as  eom. 
puusation  for  its  services,  one  half  the  us- 
ual commission  of  2}  per  cent  of  the  selling 
price  and  that  the  defendant  was  not  only 
apprised  of  this  arrangement,  but  ratified  it 
by  recognizing  the  plaintiff  as  its  authorized 
agent  to  sell  the  property.  A  sale  was  ne- 
gotiated by  plaintiff  on  the  terms  and  for 
the  price  agreed  npon,  and  while  the  Hull 
Company's  letter  of  September  twenty - 
seventh  stated  the  terms  of  the  sate  were 
subject  to  cbange,  no  change  was  made  or 
suggested  until  after  the  sale  was  nego. 
tiated,  too  late  to  defeat  plaintiff's  claim 
for  the  agreed  commission," 

In  Nelaoo  v,  National  Drill  Mfg.  Co. 
(1005)  20  S.  D.  299,  lOS  X.  'ET.  630  (sale 
of  personalty),  certain  evidence,  not  report- 
ed, was  held  to  be  sufficient  to  entitle  tJie 
plaintiff  to  recover. 

In  Lindquist  v.  Northwestern  Port  Huron 
Co.  (1908)  22  S.  D,  298,  117  N.  W.  S«fl, 
the  adoption  of  a  contract  made  by  the 
general  agent  of  a  manufacturing  company 
with  a  Salesman  was  shown  by  the  Ian. 
guage  of  a  letter. 

In  Dockery  v.  ^raple  (IfllD)  —  Tex.  Civ. 
App.  — ,  125  S.  W.  831,  the  right  of  the 
attbagent  to  recover  for  Bervices  in  obtain- 
ing a  purchaser  for  defendant's  land  was 
predirated  on  a  ratification,  inferred  from 
evidence  tending  to  prove  that  defendant 
knew  that  be  itfas  trying  to  Obtain  a  pur- 
chaser, and  that,  when  he  bad  obtained  one, 
defendant  agreed  to  compensate  him. 

In  Clart  v.  LiHle  (1807138  Vt.  406  (sale 
of  personalty),  the  ta^ts  mvofved  and  the 
comments  of  the  court  thereon  are  stated  in 
the  following  extract  from  the  clearly  rea- 
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t  12.  Acceptance  of  the  benefits  of  the 
transaction  by  the  principal. 

An  exanuDation  o£  tlia  caseB  under 
this  head  shows  that  they  may  be  di- 
vided into  the  following  elaesea: 

(1)  Casea  which  simply  affirm  in  gen- 
eral terras  the  elementary  ■  rule  ol  the 
law  of  agency,  that  a  ratification  of  the 
unauthorized  contract  of  an  agent  can- 
not be  predicated  on  the  ground  of  an 
ftoe^ktanoe  of  its  benefits,  nnteaa  the 
evidenea  also  ^owa  that,  at  the  tiin<  of 
the  acceptance,  the  principal  had  knowl- 

Boned  and  inetructlve  opinion:  "Bst  the 
plalnttfi  comtnuaicated  to  tbe  defendant 
trutkfuUy  aad  fully  tbe  details  of  the  har- 
gaiu  the  traveling  agent  had  made  with 
liim,  to  allow  him  10  per  cent  pommiasion 
on  all  sales  in  Brattleboro,  and  indicated 
to  the  defendant  that  he  had  some  doubt 
of  this  agent's  authority  to  make  such  con- 
tracts. The  defenilHnt  had  no  reason  to 
suppose  that  the  plaintiff  questioned  Sad- 
ler's authority  to  bind  himself,  or  desired 
information  on  that  point  from  the  defend- 
ant. That  authority  Sadler  would  proba- 
bly have  without  permission  from  the 
defendant.  The  defendant  ought  to  have  un- 
derstood from  the  very  fact  that  the  plain- 
tiff was  writing  him,  that  the  plaintiff's 
doubt  was  whether  Sadlei'  had  authority 
to  bind  him.  The  defendant,  in  reply  to 
this  communication,  wrote  the  plaintiff  that 
Sadler  was  authorized  to  make  'about  such 
a  trade'  as  lie  had,  and  that  he  would  abide 
'  by  it.  The  plaintiff  could  hardly  be  expected 
to  understand  that  t)ie  defendant  merely 
meant  to  say  he  would  abide  by  a  trade  in 
which  Sadler  undertook  to  bind  himself,  nor 
could  he  reasonably  expect  the  plaintiff  to 
understand  that  the  defendant  wbb  agreeing 
to  abide  by  only  a  part  of  the  trade  when  he 
made  no  such  qualliication  to  his  promise. 
It  may  be  said  that  he  did  qualify  Sadler's 
bargain  as  to  the  time  to  be  given  jiur- 
chasers,  but  this  was  only  calculated  to 
assure  the  plaintiff  that  in  other  respects 
he  was  satisfled  with  the  arrangement,  and 
this  aaaurBQCe  was  confirmed  by  tiie  de- 
fendant's providing  in  the  same  letter  far 
the  payment  to  the  plaintiff  of  the  roui-  | 
mission*  due  him  for  salcg  already  made. 
In  providing  for  this  payment  he  sives  the  . 
defendant  no  intimation  that  he  is  acting  ; 
nt  the  request  of  Sadler,  but  pays  the 
debt  precisely  as  if  he  owed  it  himself. 
This  letter  was  a  complete  ratitlcatioD.  of 
the  contract  Sadler  had  made,  and  a  prom- 
ise upon  valid  consideration  to  the  plain- 
tiff by  the  defendant  that  ha  would  pay  the 
plaintiff  the  IQ  per  cent  commission  on  the 
sales  in  Brattleboro.  .  .  .  The  question 
really  reduces  itself  to  this:  whether  the 
defendant's  liability  to  the  plaintiff  is  to 
be  governed  by  what  was  said  between 
tham,  or  by  an  arrangement  between  Sad- 
ler and  the  defendant  of  which  they  both 
neglected  to  inform  the  plaintiff,  and  for 
which  neglect  the  plaintiff  was  not  reapon- 
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a(lg«.  o£  all  the  materiai  nimnMrt>nnri 
incidental  to  the  formation  of  the  con- 
tract, an^the  subsequent  conduct  of  the 
parties  with  reference  to  it.' 

(2)  Cases  in  which  that  rule  hu  been 
affirmed  in  the  particular  form  that  the 
•laiiaaiU  cannot  hold  tbe  prinsipat  lia- 
ble for  his  compeniation  if  the  fact  of 
his  having  been  employed  by  the  agent 
wag  unknown  to  tie  principal  at  the 
time  when  he  availed  himself  of  the 
benefits  of  the  contract.* 

(3)  Cases  in  which  language  kaa  bees 

sible.  The  defendant  nay  have  avppoeed 
that  Sadler  informed  tile  plaintiff  of  this 
armagement,  but  the  plaiutiJf  was  not  at 
fault  for  his  so  thinking.  On  the  contrary, 
the  plaintiff  informed  the  defendant  of  the 
contract  with  Sadler,  and  no  such  qnah- 
flcation  being  mentioned  in  the  plaintiff's 
letter,  the  defendant  had  reason  to  under- 
stand that  it  had  not  been  made  a  part  of 
the  contract.  The  law  will  preanme  that 
the  defendant  meant  what  his  language,  by 
its  terms  and  under  the  circumstances  in 
which  it  was  used,  would  fairly  be  under- 
stood to  mean,  and  this  presumption  is  a 
matter  of  law,  and  not  to  be  rebutted  by 
proof  that  he  intended  something  more  or 
different,  which  be  made  no  attempt  to 
express,  and  which  the  plaintiff  neither 
understood  nor  had  reason  to  understand." 

In  Williams  v.  Moore  (1900)  24  Tex. 
Civ.  App.  402,  68  S,  W.  953  (sale  of  land), 
a  finding  to  the  effect  tiat  the  defendant 
never  at  any  time  acknowledged  her  liabil- 
ity for  commissions  nor  promised  to  pay  the 
same  was  held  to  import  that  wlien  the 
subagent's  claim  was  brought  to  her  at- 
tention she  denied  liability  therefor,  and 
to  show  that  she  did  not  by  adoption  rat- 
ify the  agent's  conduct  is  promising  coni- 
peusatiou,  if  any  such  promise  was   made. 

On  conflicting  evidence,  the  question 
whether  a  principal  ratified  the  contract 
of  his  agent  is,  of  course,  one  for  the  jury. 
Quale  V.  Hasel  (1905)  IB  S.  D.  483,  101 
N.  W.  215  (sale  of  land). 

1  "There  was  no  ratification,  for  defend- 
ant is  not  ahown  to  have  accepted  tiie 
fruita  of  plaintiff's  efforts  with  full  knowl- 
edge of  the  facts."  Harper  v.  GoodaJl  <1881; 
Cora.  PI.)  62  How.  Pr.  (H.  Y.)  288,  10  Abb. 
N.  C.  161,  where  the  olaimant  was  employed 
by  the  defendant's  wife  to  procure  a  ten- 
ant for  bis  property. 

*  This  is  one  of  the  points  decided  in 
BauTi.\EL  V.  NroBSN,  ante,  713. 

In  Servant  v.  McCampbell  (1909)  46 
Colo.  202,  104  Pac.  394,  one  Servant,  who 
had  been  appointed  by  Beveral  shareholders 
in  a  corporation  as  their  attorney  in  fact 
to  dispose  of  their  shares,  employed  plain- 
tiff to  find  a  purchaser,  and  promiaed  him 
a  certain  commission.  The  only  evidence 
adduced  on  the  part  of  plaUtiff  that  notice 
was  brought  home  to  Uie  defendants  was 
the  testimony  of  Servant  that  he  would 
usually,  after  meeting  McCampbell,  g«t  aa 
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used  vhich  seema  to  import  the  adop- 
tiou  of  an  noqualified  theory,  under 
which  the  liability  of  the  ptiacipal  be- 
comes, in  the  absence  of  couDtervailiog 
eridence,  a  necessary  conclusion  when- 
ever the  single  fact  is  eatablished  that 
the  principal  availed  himself  of  the  con- 


tract procured  by  the  services  of  the 
claimant.'  The'  uDsoundness  of  a  the- 
ory of  this  broad  and  unqualified  scope 
is  clearly  indicated  by  the  consideration 
that  it  takes  no  account  of  the  indis- 
pensable element  of  the  principal's 
knowledge.     See  par.    (1),  supra.     The 


many  of  the  itoekholderi  tAgstber  as  he 
rould,  and  in  a  general  way  tell  them  what 
he  waa  iMag.  The  court  said  that  aueh 
eridonoB  waa  wholly  iaaaSciant  to  eatab- 
liah  a  ratidcatioa  «f  the  acts  of  Servant  in 
igreiiiag,  if  he  did,  that  the  defcaiJnnts 
should  jointly  pay  the  commiBaions  claimed. 

In  MercUl  v.  I^than  (lBe6|  S  Colo.  Apia 
2S3.  45  Pae.  524.  tor  facta,  nee  g  7,  note  £, 
a.  Bupra,  one  of  the  grouads  upon  which  the 
court  deaied  that  there  bad  been  any  rati- 
fiottiott  waa  thus  stated;  "The  defendant 
concluded  the  transoetioa  without  a  sna- 
pieion  that  the  plaintiff  had  evau  the  re- 
moteat  conoection  with  it.  Be  therefore 
lacked  the  knowledge  neeeesary  to  a  rst- 
iBeatioB,  and  without  which  there  could  be 
no  rattfloa^n.  The  faet  that  he  received 
a  description  of  Mr.  RobertBon's  property 
indtn««d  on  the  plaintiff's  bueineaB  card  has 
no  aigniAcanca;  and  his  ofTer  to  pay  %26 
rather  than  have  trouble  wati  not  a  recog- 
nition of  the  plaintifTH  claim." 

In  GrOBOup  v.  Downey  (1907)  105  Md. 
2>3.  65  Atl.  S30,  one  of  the  grounds  upon 
which  an  instruction  in  favor  of  the  plain- 
tiff was  held  ertoneons  was  that  it  was  in- 
coneiatent  with  the  doctrine  that  "a  sale 
hy  the  defendant  to  a  purchaser  procured 
by  the  Bubageot  would  not  ratify  his  em- 
ployment, or  make  her  liable  to  him  for 
compensation,  unless  ahe  knew  when  she 
nutde  the  sale  that  the  purchaaer  liad  been 
procured  by  liim."  ,    . 

In  Benham  v.  Ferris  (1910)  1.50  UJch. 
632,  124  N.  W.  538,  there  was  testimony 
tending  to  prove  that  the  defendant  agreed 
with  one  Mingus  that  if  Mingus  would  sell 
defendant's  farm,  be  might  have  all  he 
could  get  more  than  $1,800;  that  Mingus 
■vailed  himself  of  the  services  of  plaintiff 
upon  an  arrangement  made  between  them; 
that  plaintitr  brought  about  a  sale  of  the 
land  m  two  parc'els  for  more  than  $1,800; 
and  that  defendant  accepted  from  Minguq 
the  Bum  of  $1,800,  and  conveyed  the  land. 
On  the  other  hand,  there  was  no  testimony 
tending  to  prove  that  Miogus  was  autbor- 
iied  to  employ  plaintiff  on  defendant's  ac- 
count, or  that  defendant  ever  supposed  that 
plaintiff  was  claiming  to  act  as  his  agent, 
or  was  assuming  so  to  do.  Held,  that  a 
verdict  Rhoiitd  have  been  directed  for  the  de- 
fendant. 

In  Cravcr  v.  House  (1808)  138  Mo.  App. 
Ml,  120  S.  IV.  688,  the  contention  of  the 
ptaiutiff,  that  the  judgment  in  his  favor 
could  be  uplielj  on  the  ground  that  the 
defendant  ratified  the  act  of  his  agent  in 
carrying  out  the  contract,  was  thus  dis- 
cussed: "Tlie  defendant,  it  is  true,  ratified 
the  contract  of  sale  made  by  his  agent  and 
convened   the   property   to   the   purchaser; 
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bnt  In  so  doing  we  are  not  to  conofder  that 
he  rsLtiflad  bis  act  in  employing  pltuntiff 
to  find  a  purehaaar  for  it.  He  was  bound 
to  comply  with  the  contract  in  that  respect, 
because  he  bad  authorized  It  to  be  made. 
But  there  is  no  direct  evidence  to  the  effect 
that  he  then  knew  of  plaintifTa  employ- 
ment, if  he  had  read  the  contract  he  would 
have  been  informed  that  plaintill  had  been 
RO  employed.  But  we  do  not  think  that, 
had  he  done  so,  that  it  goes  to  prove  rat- 
ification. The  rule  in  such  cases  is  stated 
thus:  'A  principal  does  not  ratify  the  un- 
authorised  act   of   his   agent   by   sccepting 


him  to  repudiate  the  entire  transaction 
without  eesential  injury'  (Clark  v.  Clark 
(1894)  59  Mo.  App.  632).  The  proof  that 
defendant  offered  to  pay  $75,  in  our  opinion 
does  not  tend  to  show  ratifieation.  He  did 
not  thereby  recognize  the  contract  as  bind- 
ing.   It  was  only  an  offer  to  pay  a  disputed 

In  Brown  v.  Scott  (18B5)  91  Wis.  674, 
85  N.  W.  400,  where  the  plaintiffs  were 
employed  by  one  of  several  tenants  in  com- 
mon to  flud  a  purchaser  for  their  land,  and 
brought  about  a  sale,  the  (^unds  upon 
which  an   action  for  commission   was  held 


not  to  be  maintainable  were  thus  stated: 
"The  defendant,  prior  to  the  consummation 
of  the  sale,  neither  knew  that  the  plaintiffs 
were  rendering  or  had  rendered  him  any 
service  in  the  matter,  nor  did  he  have 
knowledge  of  the  facts  which  should  have 
put  him  upon  inquiry  or  would  lead  hin; 
to  suppose  that  such  was  the  case.  When 
he  first  obtained  knowledge  of  the  facta 
the  contract  had  been  fully  completed,  and 
be  could  not  reject  the  service  or  return 
the  benefits  received  if  he  had  wished  to 
do  so.  He  had  no  opportunity,  after  knowl- 
edge of  the  facts,  to  choose  whether  he 
would  reject  or  accept." 

See  also  Sims  v.  St.  John  (1912)  105  Ark. 
680,  43  L.R.A.(N.S.)  706,  1.52  8.  W.  284: 
and  Kice  v.  Post  (1894)  78  Hun,  547.  20 
N.  T.  Supp.  5S3,  the  effect  of  which  is 
stated  in  %  21,  note  8,  infra. 

lln  Strong  v.  West  (1000)  110  Ga.  382, 
35  S.  K.  003.  it  waa  laid  down  broadly  that 
the  principal,  "in  accepting  the  benefit  of 
the  services  rendered  by  the  claimant,  rat- 
ille*  his  employment,  even  if  it  had  not 
been   originally   authorised." 

In  Budd  v.  Howard  Thomas  Co.  (1903: 
Sup.  Spec.  T.)  40  Miec  52,  BI  M.  Y.  Supp. 
152,  where  it  was  held  that  a  good  cause 
of  action  was  shown  by  a  complaint  which 
claimed  compensation  for  services  rendered 
in  respect  of  the  purchase  and  shipment  of 
certain  carloads  of  fruit,  tbe  ruling  waa 
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argument  inj^ht  possibly  be  advanced 
that  it  IB  to  some  extent  supporf«d  by 
the  analogy  of  that  which  declares  that 
mooey  ia  the  hands  of  a  subagent,  upon 
which  he  is  entitled  to  a  lien  aa  against 
the  principal,  cannot  be  recovered  by 
the  principal  until  he  discharges  the 
anMnnt  due  to  the  aubagent  tot  servicer 
)>erf«rmed  with  respect  to  the  transac- 
tion in  the  course  of  which  the  money 
came  into  his  possession.  See  §  17,  in- 
fra. But  the  existence  of  the  lien 
plainly  introduces  a  differentiating  fac- 


tor of  eontrolling  aigniBeanee,  whirb 
renders  the  cases  that  torn  upon  the  lat- 
ter doctrine  inapt  precedents  in  easK 
which  involve  silnply  the  right  to  re- 
cover  compensation. 

(4)  Cases  which  embody  the  theory 
that  evidence  which  merely  shows  that 
the  principal  availed  himaelf  of  the  ben- 
eflta  of  the  traoaadion  in  question  is 
cot  suffleient  of  itself  to  wanaBt  the  in- 
ferance  of  an  intention  on  hie  part  lo 

become    r^ponaible    for  the    — — 

tion  of  the  subagent.* 


the  fruits  of  the  contract   ao  made,  he 
hound   by   all   of   the   instrumentalities   by 
and  through  which  the  benefit  is  obtained." 

In  Kurtz  v.  Pavne  Invest.  Co.  (1912)  IM 
Iowa,  378,  138  N.  W.  1075,  it  wbb  laid 
tlown  broadly  that,  if  the  employment  of 
the  plaintiff  as  a  siihagent  to  nell  the  de- 
fendant's land  was  unauthorized,  and  there 
was  no  agreement  that  hta  rommiaBion 
should  be  at  a  certain  apecilJed  rate,  he  was 
entitled  to  recover  on  a  quantum  meruit. 

In  Dewing  v.  Hutton  (1900)  48  W.  Va. 
.-.76,  37  R.  K.  670,  the  lyllabus  of  the  court 
is  OB  follows:  ''A  person  who  employs  an 
agent  to  buy  up  timber  lands,  and  such 
agent  engages  the  services  of  another  for 
certain  compeniiation  agreed  Iwtween  them, 
cannot  escape  the  payment  ot  such  cotnpen- 
HHtion  if  he  accepts  the  purchases  secured 
thereby.  If  he  would  enjoy  the  bene&ts, 
he  must  assume  the  burdens  in  whole,  and 
not  in  part." 

This  statenieiit  of  the  law  ivaa  approved 
in  Fiaher  v.  Berwind  (1908)  S4  W.  Va.  304, 
131  Am.  St.  Rep.  e»8,  61  R.  E.  ItlO,  where 
the  defendant's  liability  was  affirmed  In 
respect  of  services  performed  in  pursuance 
of  a  written  agreement  between  defendant's 
agent  and  the  plaintiff,  by  whicli  the  latter 
undertook  to  aci]uire  such  coal  lands  and 
coal-mining  rights  in  certain  counties  aa 
the  agent  or  his  legal  re|)reseiittitives  should, 
from  time  to  time,  indicate.  Tn  this  cane, 
however,  it  should  be  observed  that  the 
court  baaed  its  decision  not  only  upon  the 
fact  that  Berwind  became  tJie  owner  of  the 
860  Bi:rea  of  coal  through  the  subagency  of 
Fisher,  but  also  upon  evidence  that  Ber- 
wind's  manager  in  Philadelphia  was  in 
touch  with  tlie  work  carried  on  by  Fisher, 
and  was  in  consultation  With  him  perwn- 
ally,  as  well  as  through  Reaso.  That  the 
conclusion  arrived  at,  viz.,  that  Fisher's 
employment  was  thus  impliedly  authorized 
and  ratified  by  Berwind,  and  that  the  latter 
was  therefore  liable  for  his  compenHalion. 
would  asporently  have  been  adopte<l  even  if 
the  evidence  going  to  show  the  jirincipal's 
recognition  of  tlie  agency  before  the  tran- 
saction was  consummated  had  not  been  an 
element  in  the  case.  So  much  seems  to  be 
inferable  from  the  approval  of  the  broad 
doctrine   laid   down   in   Dewing   v.   Button 
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(W.  Va.)  Bupra.  But  obvionsly  the  oourt'i 
reliance  upon  two  <listinct  coneuteratiun? 
renders  the  decision  a  precedent  of  some- 
what less  certain  import  with  regari  to  the 
effect  of  a  simple  acceptance  of  tb*  bentBi 
of  the  subagent's  eervieet. 

The  report  of  botb  the  above  West  Vir' 
gKnia  ^ases,  however,  shows  that  the  prin- 
cipals were  actually  ac^piainted  with  the 
facts,  and  the  formal  statement  of  daetnoe 
may  possibly  be  regarded  as  being  aimph- 
nn  instance  of  a  lack  of  judicial  preeiiioii. 
Compare  also  Grace  v.  American  Ceni. 
Ins.  Co.  (1870)  16  Blatchf.  433,  Pad.  Us. 
No.  6,648,  where,  »i  «  anlion  brought  oa  a 
policy  of  iniumnoe,  it  was  heW  that  thr 
plaintiff,  by  accepting  a  policy  prorurnl 
through  a  broker  employed  by  the  brokir 
to  whom  the  plaintiff  had  applied,  ratitini 
the  emplovment  of  that  broker. 

*Tn  Sims  v.  .St.  John  (1918)  106  Att 
880,  43  L.R.A.(N,a)  7M,  162  R.  W.  tVA. 
the  court  observed  that  the  defendant  did 
not,  by  making  the  sale  of  hia  prop«^y. 
"recognize  any  relation  of  agency  existing; 
between  himself  and  the  appellant  (plain- 
tiff]. At  most,  his  conduct  could  only  be 
talcen  as  a  recognition  of  the  relation  of 
tlie  agency  between  Black  [agent]  and  sp- 
in Hanback  v.  Corrigan  (18f»8)  7  Kan. 
App.  479,  54  Pac.  129,  the  contention  rf- 
jected  was  that,  by  selling  the  property  la 
the  purchasers,  the  principal  ratified  thr 
contract  of  the  agent  to  pay  a  commission 
to  the  subagent  by  whom  the  purchaser  hxi 
been  secured. 

The  effect  of  Rudd  v.  Xashville.  C.  &  St. 
L.  R.  Co.  (I8S8;  a.  App.)  7  Ky.  t-  Rep. 
823,  as  stated  in  the  reporter's  abstracl.  i* 
as  follows :  Although  an  agent  emptovii 
another  for  the  principal  without  authority. 
express  or  implied,  yet  if  the  principal  rat- 
ifies the  act  of  the  subagent,  he  is  equally 
liable  as  if  he  had  originally  employed  him. 
or  given  the  agent  the  power  to  do' so;  sn'l 
while  this  ratification  will  often  be  implieii 
by  the  acceptance  of  the  benefit  arieinf; 
fron)  the  services  of  the  subagent.  yet  thf 
acceptance  must  be  tuider  such  circJiwstin- 
ces  as  imply  an  obligation  to  pay  for  Ilicm- 
in  Williams  v.  Moore  (1900)  24  Tex.  Civ. 
App.  402,  08  S.  W-  963,  the  eourt  made  the 
following  reniarka:  'If  it  be  conceded  that 
Miller  [agent]  attempted  to  act  for  Mr». 
Williams  in  employing  Straub   [subapnl], 


ANNO.— LIABltlTY  OF  ^BIKCIPAL  FOR  SEBVJCE8  OP  SUBAGENT.       745 


(5)  Cases  in  wMch  the  ratio  deci-  < 
dendi  is,  that  tlie  principal  may  war- 
raotably  be  held  liable  whenever  it  ap- 
pears from  the  testimony  that  he  bad 
notice  of  the  claimant's  employment  by 


his  agent  to  perfonn  servtcea  in  respeet 
of  the  transaction  in  question,  and  that 
the  services  as  performed  enabled  him 
to  consummate  that  transaction  in  the 
manner  shown.' 


and  thst  she  knew  that  fa«t  befor«  site  cos- 
sutnmatad  the  bkIc,  we  are  ttUt  «f  the  opin- 
ioa  that  by  so  doioK  abe  did  nat  ratify  Mil- 
ler's ft<!ts  in  that  particular.  The  right  of 
uile  is  one  of  the  moat  valuable  rights  in- 
ddent  to  the  owoership  of  property,  and 
it  ought  rot  to  be  restncted-for  other  then 
cogent  reasonH.  L'nless  some  public  inter- 
est or  paramouiit  private  right  renders  a 
curtailnient  necesHary,  the  owner  of  any 
character  of  property  abould  have  the  un- 
bampered  right  to  sell  it,  with  the  entire 
world  as  a  market.  If  another  person,  un- 
authorized by  the  owner,  aaaists  an  agent 
in  making  a  »ate,  ia  it  right  and  just  to 
hold  that,  if  appriaed  of  what  has  been  done 
by  such  asaistant  or  suba^nt,  and  the  fact 
th*t  the  agent  ha*  promwed  compensation 
by  the  owner,  the  latter  cannot  accept  the 
t«mu  offered  by  the  purchoeer  witbont  be- 
coming liable  to  suoh  eultagentr  Under 
aaeb  circnmstanees,  it  cannot  be  claimed 
that  the  owner  has  misled  the  subagent; 
nor  will  coasummation  of  the  sale  without 
compensating  bim  plat^e  btm  in  any  worse 
poaition  than  he  would  be  iu  if  the  tale 
should  be  abandOBod.  It  Is  true  that  one 
cannot  adopt  part  of  an  unauthorized  con- 
tract without  adopting  tbe  whole;  but  the 
contract  submitted  to  Mrs.  Williams,  and 
the  one  she  adopted,  was  thi 
the  sole  of  tbe  land,  and  not  tbe 
betweea  Miller  and  Btraub.  It  was  not 
Ktipulated  in  the  contract  of  sale  that  ebe 
should  pay  Straxb  for  services  rendered. 
It  ia  true,  when  she  adopted  that  contract 
■he  had  knowledge  of  the  other  contract 
and  of  the  serriceB  rendered  by  Straub,  but 
an  the  latter  eontraict  was  unauthorized  by 
her,  as  she  had  done  nothing  to  induce 
Straub  to  render  the  servioea.  aa  her  con- 
summating the  sale  without  rcmuBcrating 
bim  wnuld  place  hdm  in  no  wmse  poaition 
than  he  was  abeady-  in,  and  as  she  had  the 
power  and  risfht,  indepeudent  of  that  con- 
tract, to  sell  her  land  to  tbe  proposed  pur- 
chaacr,  she  had  the  right,  ia  the  forum 
of  eonacience  aa  well  as  at  tbe  bar  of  the 
law.  to  accept  the  terms  of  tbe  eontraot 
of  aale  without  ratifying  the  oontraet  be- 
twaen  Miller  and  Htranb,  either  upon  the 
ground  of  adoption  or  estoppel." 

All  tbe  cases  in  whleh  recovery  has  been 
denied  simply  on  theground  of  tbe  plain- 
tifTa  having  failed  to  show  that  the  agent 
had  power  to  employ  bim  are  In  a  s«ns«  im- 
plied authorities  for  this  theary.  See  enb- 
title  I.,  passim.  But  it  would,  of  course, 
be  unwarrantable  to  lay  any  considerable 
Btresa  upon  them  In  tie  present  connection. 

The  following  remarks  of  lindley,  L.  J., 
attbough  they  have  no  reference  to  a  sub- 
agent's  Hgbt  of  recorerv,  maT  olto  lie  (fuot- 
«d:  "It  is  said  that  Mr.  Peace  had  an 
equity   against   the    eontpsMy    becanse    the 
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company  has  bad  the  benefit  of  his  labour. 
What  does  that  mean'  U  1  order  a  coat 
and  receive  it,  I  get  the  benefit  for  the  la- 
bour of  the  cloth  maoufacturer ;  but  does 
anyone  dream  that  I  am  under  any  liability 
to  himi  It  is  a  mere  fallacy  to  say  that 
because  a  person  gets  the  benefit  of  work 
dene  for  somebody  else,  be  is  liable  to  pay 
the  person  who  did  the  work." 

(In  Randolph  Lumber  Co.  v.  Western  Si- 
lo Cb,  asU]  02  Kan.  368.  140  Pac.  807, 
Ann.  Caa  I916D,  30,  it  was  held  that  a  de-  ' 
murrer  had  been  improperly  sustained  to 
evidence  showing  that  a  salesman  of  a  man- 
ufacturing company  employed  a  local  agent 
to  make  sales  on  stated  terms,  and  that 
sales  made  by  tbe  person  so  employed  were 
reported  and  filled^  The  court  said:  "The 
question  involved  is  wheUier  there  was  any 
evidence  of  authority  on  the  part  of  the  ' 
salesman  to  make  the  contract  reliad  on  by 
the  plaintilT,  or  of  facts  that  would  pre- 
clude the  defendant  from  denying  such  au- 
thority. We  think  the  ease  falls  within  the 
rule  that  the  principal  cannot  accept  the 
fruits  of  a  contract  nwde  iu  his  behalf  and 
at  tbe  same  time  rtyect  any  of  its  burdens 
on  the  ground  that  it  was  unauthorized 
(Evans  v.  Central  L.  Ins,  Co.  (1912)  87  Kan. 
641,  41  I,.R.A,(N,S.)  1130,  125  Pao.  8fl; 
Owensboro  Wagon  Co  v.  Wilson  (IBOB)  79 
Kan.  633,  101  Psc.  4;  Bank  of  Lakin  v. 
National  Bank  (1896)  67  Kan.  1S3,  46  Pac. 
687).  The  company  could  not  ratify  a  aale 
made  at  less  than  the  authorized  price  and 
charge  the  ageot  with  the  difference  (Hal- 
loway  V.  Arkansas  City  MilL  Co.  77  Kan. 
76,  93  Pac,  677),  It  U  true  there  was  no 
direct  evidence  that  the  defendant,  at  the 
titne  of  filling  the  orders,  knew  the  price  at 
which  the  sales  were  made  or  the  commis- 
sion its  salesman  had  agreed  to  pay  to  the 
local  aKsnt.  Tlkeae  natters,  at  least  s4  to 
the  selling  price,  might  perhaps  be  infeired, 
but,  in  any  event,  tbe  jury  would  have  been 
justified  in  finding  that  the  saleanian  woa 
acting  within  the  apparent  scope  of  his 
employment,  and  that  tJie  plaintiff  was  pro- 
tected in  dealing  with  him  on  the  aaaump- 
titm  that  his  acts  were  authorized  (Town- 
aend  v.  Missouri  P.  A.  Co.  (1612)  88  Ku. 
869,  lee  Pac,  380)," 

In  Rombeck  v,  Gilmer  (1908)  110  La. 
500,  34  So.  661,  pUintiif  sought  to  sell  bin 
land  through  the  agency  of  a  brohn', 
through  whom  another  agent  was  called  in 
to  assist  in  effecting  the  sale.  Plaintiff  had 
been  informed  of  this,  and  did  not  disap- 
prove of  the  action  of  his  broker  in  employ- 
ing someone  to  assist  hi  effecting  the  s^. 
On  tbe  contrary,  he  accepted  the  services  of 
both.  The  buyer  was  sent  to  tbe  seller  by 
these  agents.  Three  of  the  rulingn  with 
regard  to  this  state  of  facts  are  thus  set 
out  in  the  syllflbus   written  by  tbe  court: 
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(6)  Cases  in  which  the  jrasition  ie 
taken  that  the  principal's  liability  can- 
not be  predicated  from  evidence  which 
establishes  the  fact  that  he  had  knowl- 
edge of  the  claimant's  employment,  as 
welt  aa  the  fact  that  he  nltimately  ac- 
cepted th«  benefita  of  his  sen- ices.* 
The  considerations  which  are  deemed  fay 
the  present  writer  to  point  to  the  con- 
elusion  that  this  is  the  correct  theory 
are  stated  in  the  following  section. 

S  13.  Same  aubjeet  /urtRer  aUcwtaed. 
From  the  authorities  discussed  in  the 
preceding  section  it  is  apparent  that 
there  is  a  conflict  of  doctrine  not  only 
with  regard  to  the  question  whether  the 
principal's  liability  may  be  predicated 
from  the  single  fact  of  his  havii^  ac< 
cepted  the  benefit  of  the  contract  pro- 
cured by  the  services  of  the  claimant, 
but  alao  with  r^ard  to  the  question 
whether  such  liability  may  warrantably 
be  inferred  from  that  fact  in  conjunc- 
tion with  the  fact  of  knowledge  on  the 
prini^ipal's  part  that  the  claimant  had 
been   employed  by  the  agent   to   assist 


him.  The  present  writer  ventures  to  ex- 
press the  opinion  that  both  these  ques- 
tions should  receive  a  negative  answer. 
It  is  sufflciently  obvious  that,  in  the 
final  analysis,  an  adoption  of  the  doc- 
trine under  wbieh  a  principal's  accept- 
ance of  the  benefits  of  a  contract  pro- 
cured through  the  serrieea  of  a  person 
known  to  have  been  employed  by  hh 
agent  is  treated  as  imposing  upon  him 
a  liability  fof  that  person's  remnner- 
ation  lexically  involves  an  adoption  of 
the  theory  that  the  inference  to  be 
drawn  from  the  fact  of  acceptance 
should  always  be  the  same  as  that  which 
is  universally  conceded  to  be  proper  in 
cases  in  which  the  factor  of  an  inter- 
mediate employer  is  not  present.  That 
this  theory  has  actually  been  taken  for 
granted  by  many  judges  Is  shown  by  the 
circumstance  that  eases  relating  to  the 
remedial  rights  of  agents  have  been  fre- 
quently cited  as  apposite  precedents  in 
oases  where  the  claimants  were  sgents. 
&ut  there  would  seem  to  be  adequate 
reasons  for  disputing  the  soundness  of 
such  a  view,  bo  far  as  regards  cases  of 


(3)  A  special  ag«nt  who  employs  another  to 
aasist  in  effecting  a  sale,  to  the  knowltd^ 
of  hia  principul,  binds  the  prinoipal  to  pay 
the  fee  (of  which  the  seller  had  kimwledse) 
promised  to  the  one  thus  employed  for  the 

firincipal.  (4)  The  owner  hnd  been  in- 
ormed  of  the  amount  to  which  the  special 
employee  Or  ajrent  wouTd  be  entitled.  He 
is  bound  therefor  by  acceptinf^  the  result  of 
the  services  of  the  special  employee.  (6) 
Under  the  circa mstanccH  of  this  case,  pay- 
ment of  the  first  special  agent  (or  his  serv- 
ices was  not  payment  to  the  second  agent 
for  hie  serricee  in  the  matter. 

In  Hurt  V,  Jones  (1903)  105  Mo.  App. 
106,  7»  8.  W.  486.  where  the  evidence 
showed  that  the  platntilT  had  been  employed 
with  the  knowted)^  of  the  defendant,  by 
the  person  appointed  hy  her  to  nell  certain 
land,  and  had  rendered  material  ser\'ioes  in 
procuring  a  purcliRHer,  tiie  court  thus  stated 
its  conclusions:  "The  act  of  approval  i>y 
defendant  of  the  contract  was  an  approval 
nf  plsintiff's  agency.  At  law,  defendant 
had  the  right  to  claim  the  benefit  of  the 
contract  made  by  her  agent  in  his  own 
name.  But  in  doing  so,  she  assumed  the 
obligation  to  pay  the  plaintiff  for  his  aerv- 
tce»  whether  her  agent  had  the  authority  or 
not  to  emoloy  him  (Holtnea  v.  Hoard  of 
Trade  (1883)  81  Mo.  137>,  With  full 
knoirledge  of  all  the  facts  the  adopts  the 
sale  so  made  and  conveys  the  land  to  the 
purchaser  named  in  the  contract.  Hht 
ought  to  be  eatt^ped  from  denying  plain- 
titTs  right  to  oompeasation   for  hie   servl- 

s  In  Homan  v.  Brooklyn  L.  Ina.  Co.  (16T9) 
T  Mo.  App.  22,  it  trae  laid  down :  "Where  a 
person  is  employed  by  an  agent,  the  mere 
fact  that  the  principal  of  the  agent  knows 


that  the  person  so  employed  ie  acting  in  the 
bneiness  committed  by  the  prineipal  to  his 
agent,  and  accepts  anch  employ ment  aa 
beneficial,  does  not  prove  an  agreement  on 
the  principal's  part  to  pay  for  the  services 
of  the  person  au  employed.  To  hold  the 
principal  to  payment,  the  element  of  priv- 
ity of  contract  between  the  principal  tind 
subagent  should  appear,"  The  ref«r»ice  in 
this  statement  to  Uie  element  of  a  knowl- 
edge of  the  claimanf  a  employment  must  be 
regarded  aa  qualifying  the  remarks  which 
follow  it:  "Aots  of  reeognition  and  the 
acceptance  of  services  on  the  part  of  the 
principal  do  not  necessarily  tead  to  pme 
ratification  in  the  senae  here  claimed:  lor 
the  question  arises,  ratification  of  wfaatt 
If,  for  example,  Cole  and  Taylor  [officials 
of  defendant],  relying  on  what  Wilson  [lo- 
cal agent]  seems  to  have  done  (that  is. 
hired  the  plaintiff  under  the  obligation  to 
I  pay  him),  accepted  the  plaintiff's  services 
as  the  employee  of  and  to  be  paid  by  Wil- 
'  son,  the  acts  of  Cole  and  Taylor  in  this  be- 
half in  no  way  prove,  or  tend  to  prove,  their 
'  acceptance  or  ratiScation  of  anv  emplov- 
I  ment  nf  the  plaintiff."  The  doctrinal  stand- 
.  point  indicated  by  this  language  is  mani- 
'  featly  different  from  that  which  is  diadoscil 
I  by  the  later  opinion  delivered  by  the  mbis 
i  court  in  Hurt  v,  Jones,  note  5,  eupra. 
I  See  also  Sims  v.  St.  John  (1912)  10.1  Aik. 
I  680.  43  L.R.A.(N.a)  796,  152  S.  W.  isi. 
'•  in  which  the  oourt  reasoned  upon  the  aa- 
^  Buraption  that  tlie  right  to  maintain  an  ac- 
,  tlon  for  servicer  performed  in  procuring;'  a 
,  purchaser  for  laod  could  not  be  predicated 
merely  upon  the  ground  that  the  defendaot 
'•  knew  that  the  agent  appointed  by  him  had 
'  employed  the  plaiB,ttff  to  assist  liiim. 
1 
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the  type  with  which  ve  are  concerned 
in  the  present  monograph,  viz.,  those  in- 
volving claims  in  respect  of  Bervices  of 
the  same  description  as  those  which  the 
employing  ag«nt  himaelf  af^ed  to  per- 
form.    See  g  1,  snpra. 

Where  a  recognized  agent  is  seeking 
to  recover  from  &  recognized  principal 
remnneration  for  eervicea  rendered  in 
the  course  of  his  agency  and  accepted 
by  the  principal,  the  question  whether 
a  priTity  of  contract  existed  hetween 
the  plsintiif  and  the  defendant  obvious- 
ly do«s  not  arise.  The  sole  point  to  be 
determised  is  whether  a  certain  signif- 
icance shall  be  ascribed  to  an  act  done  by 
the  principal  with  reference  to  a  con- 
tract which,  ex  hypothesi,  had  been  pre- 
yionaty  made  by  him. 

A  situation  which,  for  the  purpose  of 
this  diseuaaion,  ia  essentially  similar  Ui 
that  specified  in  the  preceding  para- 
graph, ia  presented  in  cases  where  the 
plaintHf  is  a  person  who,  hy  means  of 
services  performed  without  reference  to 
any  pre-existing  arrangement  with  the 
defendant,  has  enabled  him  to  ooosiun- 
mate  the  transactioij  ip,  respect  of 
which  the  compensation  is  claimed.  In 
this  instance  also  oiily  a  single  conclu- 
sion can  be  dTa:wn  from  the  evidence, 
vie.,  that  the  defendant,  by  electing  to 
avail  himself  of  the  bene&ts  of  the  ser- 
vices so  performed,  intended  to  recog- 
nize the  plaintiS  as  his  agent,  and  that 
a  privity  was  eonstitoted  between  these 
two  parties  with  all  its  ordinary  cosse- 


But  the  conditions  affecting  the  right 
of  recovery  are  materially  different 
where  the  plaintiff  is  a  person  employed 
by  aa  agent  of  the  defendant  for  pur- 
poses which  render  him  a  snbagent  in 
the  sense  in  which  that  expression  ia 
used  in  the  present  monograph.  Under 
such  circumstances  we  have  to  take  into 
account  the  additional  elements  which 
are  indicated  by  the  considerations  that 
the  primary  effect  of  the  plaintiff's  em- 
ployment was  to  create  merely  a'  con- 
tractual   relationship   between   him   and 


a  person  who  had  himself  undertaken  to 
perform  for  the  defendant  services  of 
the  same  nature  as  those  which  consti- 
tute the  cause  of  action,  and  that  the 
services  performed  by  the  plaintiff  must 
be  regarded  as  being  prima  facie  refer- 
able to  the  obligations  incident  to  that 
relationship.  In  this  point  of  view  it 
would  seem  to  be  reasonably  clear  that 
the  fact  of  the  defendant's  having  ac- 
cepted .the  benefit  of  the  services  as  per- 
formed, even  when  it  is  conjoined  with 
the  further  fact  of  his  knowledge  of  the 
plaintiff's  employment,  cannot  warrant- 
ably  be  deemed  to  possess  the  same  pro- 
bative significance  as  is  a  case  in  vhioh 
his  liability  to  a  person  with  whom  he 
dealt  directly  is  the  point  in  controver- 
sy. These  two  facts  do  not  necessarily 
show  that  a  privity  of  contract  was  cre- 
ated between  the  defmdant  and  the 
plaintiff.  On  the  contrary,  it  ia  mani- 
fest that,  in  the  absratoe  of  extraneous 
testimony  tending  to  impart  a  different 
eoiqplexion  to  the  defendant's  conduct, 
he  is  entitled  to  take  the  position  that, 
in  adopting  and  executing  the  contract 
procured  by  the  plaintiff,  he  was  merely 
avaiUng  himself  of  the  services  Vfaich 
the  intermediate  employee  had  agreed 
to  render,  and  that  the  plaintiff  was 
simply  one  of  the  instrumentalities  by 
means  of  which  those  services  were  ren- 
dered.^ It  is  submitted  that,  under  the 
einjumstancea  supposed,  there  is  no 
TBore  reason  for  holding  that  a  princi- 
pal^ aeoeptanea  of  the  benefits  of  a  sub- 
agent's  services  imports  the  assumption 
of  an  obligation  to  remunerate  him  than 
there  is  for  holding  that  the  employer 
of  an  independent  contractor  renders 
himaelf  liable  for  the  remnneration  of  a 
subcontractor  hy  accepting  the  material 
results  of  his  work.  It  is  well  settled 
that,  apart  from  statute  or  a  special 
agreement,  a  subcontractor  does  not,  by 
virtue  of  such  acceptance,  acquire  any 
remedial  rights  against  the  contractor's 
employer,  even  though  that  employer 
was  fully  cognizant  of  the  fact  that  he 
was  ei^aged  upon  the  work  in  question 


iln.snpport  of  this  statement  it  will  be  | 
advisable  to  refer  to  the  langungR  used  in  ; 
Bamard  v.  Coffin  (1836)  141  Mass.  37,  S5  I 
Ara.  Rep.  443,  6  N.  E.  364,  vvhere  the  actual 
question  involved  was  whether  the  agent 
wan  liable  to  the  principal  for  a  loss  sUb- 
tAined  on  the  Bale  of  the  principal's  prop- 
erty try  reason  of  the  fraud  of  a  sutmgent 
employed  without  the  prinCLpal's  consent. 
The  argument  tliat  the  principal  hsd  rati- 
fied the  employment  of  the  subagent  by  eon- 
finntng  the  sale  «nd  signing  the  deed  was 
thus  answered  hy  the  court;     "If  the  plain- 
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tiff  undcTBtood  that  Ocha  was  employed  by 
the  defendant  as  his  agent,  tlien  these  acts 
of  the  plaintiff  might  be  held  to  be  a  rati- 
HcHtion  of  his  employment.  .  .  .  But  if 
the  piaiutifT  understood  that  the  defendanla 
employed  Ochs  as  their  njrent  to  asBist  them 
in  transacting  the  buainesa  which  they  had 
undertaken,  then  these  acts  mif^t  onlv 
show  that  the  plaintiff  was  willing  that  the 
defendants  should  transact  the  business  hy 
means  of  their  servants  or  agents,  for  whom 
they  should  be  responsible." 
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{see  §  50  of  the  note  to  Hartindale  v. 
Lobdell-Emery  Mfg.  Co.  ante,  8] ;  and 
for  the  puiposes.  of  the  analogy  to 
which  attention  is  drawn,  the  distinc- 
tion, such  as  it  is,  between  an  agent  and 
a  contractor,  may  well  be  treated  as  a 
negligible  factor. 

As  is  shown  in  the  note  jaat  men- 
tioned, a  different  conoluHion  is  indi- 
cated as  being  appropriate  with  r^ard 
to  cases  in  which  the  aubemployee  is 
hired  to  perform  services  which  are  not 
of  the  same  description  as  those  inci- 
dental to  the  agency  of  the  hiting  em- 
ployee. 


The  probative  sigmiftcanee  of  the  fact 
that  the  principal  aeeepted  the  beneflta 
of  the  contract  procured  by  the  anb- 
agent's  eervicee  has  sometimes  been  dia- 
cuased  with  reference  to  the  question 
whether  it  estopped  him  from  denying 
the  authority  of  the  agent  to  employ,  the 
sabagent.  Two  of  the  decisions  are  ad- 
verse to  the  imputation  of  liability  to 
the  principal  upon  this  ground.'  But 
it  slufuld  be  observed  that  the  right  <£ 
recovery  in  this  point  of  view  has  not 
reoei^d  much  attention  fcom  the  courts 
by  which  the  fact  of  acceptance — eitiier 
dissociated  from  or  combined  with  the 
element  of  knowledge— is  regarded  as 
constitnting  evidence  from  which  a  rat- 
ification by  the  principal  may  be  in- 
ferred.*   Such  courts  might  be  disposed 


to  treat  the  argument  from  analogy  as 
being  strongly  persuasive  in  favor  of 
predicating  an  estoppel.  The  anal<^y, 
however,  is  not  complete,  for  one  of  the 
essential  ingredients  of  an  estoppel  is 
that  the  party  in  whose  favor  it  is 
claimed  should  have  been  excusably 
misled  by  the  other  party,  and  it  ia  not 
easy  to  suggest  any  consideration  to 
which  the  element  of  deception  can  aat- 
iafactorily  be  referred  in  the  type  of 
cases  now  under  discussion.*  Even  in 
cases  where  the  principal  was  aware  of 
the  hiring  of  the  subagent,  the  eoacln- 
sioD  that  he  misled  the  subagent  by  al- 
lowing him  to  go  on  performing  serv- 
ices could  not  warrantably  be  drawn, 
for,  under  such  circumatanees,  the  prin- 
cipal would,  in  the  absence  of  notice  to 
the  contrary,  be  entitled  to  presome 
that  subagent  was  merely  an  employee 
of  the  ageuL 

HI.  Xten  of  «ubaff«n(  fr  hta  eotnpen- 


t  IS.  Subagent  employed  ky  agent  |ira. 
featedly  afttng  a»  agent,  and  loUAfn 
the  Kcope  of  Mb  authority. 

The  doctrine  laid  down  by  Judge 
Story  is  that,  wherever  a  privity  exists 
between  the  principal  and  the  subagent. 
"the  subagent  will  incur  a  direct  and 
immediate  responsibility  to  the  prinei- 
pal,  and  not  merely  to  the  ^ent  who 
employe  him.  He  will  alao  have  a  reeip- 
roeal  personal  claim  against  the  prin- 


Iln  Carroll  v.  Tucker  (ISflS;  Com.  PI.) 
2  MiBc.  3fl7.  21  N.  Y.  Supp.  052,  leave  to  ap- 
pMl  denied  In  (1803)  3  Misc.  633,  22  N.  Y. 
^upp.  112B.  (sale  of  laud),  the  court  made 
the  following  ramarka:  ''The  respondent 
nrguea,  bowaver,  that,  by  con  hud)  mat  tog  Uie 
aale  which  he  negotiated,  the  ajipellante  are 
estopped  to  qiie»tion  hii  authority,  upon  the 
ground  that  the  enjoyment  of  the  fruits  of 
un  agent's  act  thRrgee  the  principal  with  re- 
dpoDBibility.  llie  principle  upon  which  the 
reiipoadent  relies  ia  of  recognized  and  sal- 
utary operation,  but  he  misapprehends  its 
import  and  application.  .     .     Here  the 

act  of  Thompaon  in  Bubstituting  plaintilT 
as  broker,  if  there  were  auch  aubatitution, 
was  beyond  the  scope  of  Thompaon'a  au- 
thority; and  the  transaction,  the  enjoyment 
of  the  fruits  of  whicli  ia  auppoacd  to  estop 
the  appellantB.  was  not  the  transaction  of 
their  agent,  but  of  a  stranger.  The  rule 
was  never  applied,  and  in  reason  can  never 
be  applied,  eo  as  to  validatt!  a  delegation 
of  his  agency  \iy  a  broker,  else  the  princi- 
pal would  be  at  the  mercy  of  his  broker, 
and  might  be  burdened  with  liabilit}'  to  as 
inauy  deputies  as  the  broker  should  choose 
to  appoint.  The  law  ia  settled  otherwise,  i 
'Where  the  sulmgent   has  been  appointed  ' 
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without  authority,  and  hie  acta  are  after- 
wards ratified,  he  can  recover  no  compen- 
sation from  the  principal,  but  must  took  to 
the  agent.'  1  Am.  &.  Eng.  Ebc  Law,  395." 
This  decision  waa  approved  in  Rice  v.  Post 
(1804]  78  Huu,  547,  29  H.  Y.  Supp.  553 
(aale  of  land),  where  the  court  said:  "It 
ia  true  that  the  defendant  has  had  the  ben- 
efit of  the  plaintiff's  serrices,  but  all  that 
benefit  he  was  entitled  to  from  the  aerricef 
of  the  agent  whom  he  had  employed.  If 
the  latter  has  employed  another  to  render 
the  servicer  which  were  due  from  him,  be 
only  obligates  himself  to  compensate  the 
person  so  employed." 

See  also  Bbutimel  v.  Nyoeen,  ante,  713 
■In  Hurt  V.  Jonea  {1003)  105  Mo,  App. 
106,  70  S.  \V.  43S,  the  enforceability  of  the 
claim  was  predicated  on  the  ground  both 
of  an  "approval  of  plaintifTs  agency,"  asd 
of  the  defendant's  estoppeL  See  g  12,  note 
5,  supra. 

*  In  a  case  reviewed  in  g  7,  supra,  the 
contention  that  the  principal  miglit  be  held 
liable  on  the  ground  of  estoppel  waa  re- 
jected for  the  reason  that  he  bad  "neither 
intentionally  nor  negligently  misled  the 
plaintiff."  Merrill  v.  L^than  (IROe)  S  C<d«. 
App.  203,  46  Pac.  S24. 
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«ipal,  sod  vitl  be  clothed  with  a  lien  i 
AgaiDst  bim  to  the  extent  of  the  aervices 
performed  and  the  advances  and  dit- 
hnrsenientfl  jHoperly  made  by  him,  on 
aceonnt  of  the  subaf^ncy."  *  This  pas- 
sage is  in  accord  with  the  following  ex- 
Iraet  fn»n  a  standard  textbo<A:  "The 
agent  who  effects  a  policy  for  his  prin- 
cipal, and  advatioes  the  premium,  or  be- 
comes respooaible  for  it  [which  is  this  j 
case],  and  retains  the  policy  in  his , 
hands,  has  a  lien  upon  it  for  bis  eom- 1 
mission  and  the  premium  nntil  the  same  j 
are  paid  to  him,  or  he  is  supplied  with 


funds  for  the  payment,  whether  his  im- 
mediate employer  is  the  assured  him- 
self or  on  intermediate  agent,  and  in  the 
latter  ease,  whether  the  intemediate 
ageney  was  known  or  not  known  to  tlM 
Bubagent  claiming  the  lien.'" 

The  latter  of  these  statements  of  the 
law  has  been  approved  by  the  House  of 
Lords  in  a  case  in  which  a  suhagent 
was  declared  to  be  entitled  to  a  lien  on 
a  policy  of  insurance  effected  by  tum.' 

The  right  to  such  a  lien  has  abo  b«en 
affirmed  is  two  Ameriean  oaaes.* 


1  Agency,  g  388.  For  other  relevant  pas- 
■ages  in  tbe  sauM  treatiae.  see  note  4.  infra. 

1  Phillip*,  las.  g  19Q».  It  is  worth  noting 
that  »o  case*  ware  cited  by  the  learned 
autho>r,  wbo  was  evidently  not  ae^iuainted 
with   the  American  deciaions  cited  infra. 

■  Fiaber  v.  Smith  (1878)  L.  R.  4  App. 
Caa.  (K^)  1.  Thai*  the  plaintiff,  Fisher, 
wbo  lived  at  Barrow-in-FumesB.  which  is 
«onie  sixty  or  seventy  miles  froM  Liverpool, 
employed  a  looal  agent,  Skinner,  to  effect 
■  T^olicy  iipan  some  goods.  Bkinaer  em- 
ployed the  defendant  Smith,  a  resident  of 
Liverpool,  and  instructed  kioi  to  effect  the 
policy.  7he  defendant,  having  efferted  the 
poliey,  kept  it  in  his  hands,  as  was  the  nni- 
veraal  practice  of  brokers  affecting  in- 
sursnces.  Lord  Penmnce  said:  "The  re- 
Hult  of  that  transaction,  as  it  seems  to  ma, 
would  be  to  make  Mr.  Hmith,  the  defendant, 
the  anbagmt  of  Mr.  Fisher.  Mr.  Fiaber 
knew  tliat  he  had  been  employed  for  the 
purpose  of  eSeoting  the  policy,  and  Mr. 
Bmilh  knew  that  he  was  effecting  the  pol- 
icy, not  for  Skinner,  bnt  for  Fisbar.  It  was, 
therefore,  a  perfectly  well  uaderttood  tran- 
saction; the  principal  at  itarrow-in-Fiirness 
had  employed  the  locsl  agent;  the  local 
agent  had  employed  the  agent  at  Liverpool; 
tint  agent  thoroughly  understanding  for 
whom  he  was  acting,  and  the  principal 
thorou^Iy  understanding  that  Uie  local 
ogoit  was  acting  for  him.  Under  these  cir- 
eumetanees  it  appears  to  ne  that  the  or- 
dinary rule  of  law,  that  a  lien  would  arise 
in  favor  of  the  broker  who  held  in  hn  hands 
the  policy,  could  not  but  be  applicabte  to 
this  case.  It  is  precisely  the  same  ss  if 
thera  had  been  no  intermedistn  agent  at  all, 
and  aa  if  Mr.  Fisher  had  written  direct  to 
Mr.  Smith  to  ask  him  to  open  a  policy  for 
him.  Having  opened  that  policy,  and  hav- 
ing got  possession  of  it,  he  was  not  liable 
to  give  it  up  to  bis  principal  until  he  had 
received  the  premiuai,  which  he  had  either 
paid  or  become  liable  to  pay,  io  respect  of 
it." 

a  In  Sharp  v.  Whipple  (18ST)  1  Bosw. 
(H.  T.)  G67,  it  was  laid  down,  in  an  action 
for  the  conversion  of  an  insurance  policy 
'ly  the  defendant,  that  "an  insurance  bro- 
ker has  a  lien  for  the  premium  paid  by 
him  and  his  commissions  upon  the  policies 
which  be  effects,  even  when  it  is  known  to 
him   that  the  person  who  employs   him   is 
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merely  an  agent  for  the  party  assured." 
I  For  the  other  point  ruled  in  this  ease,  see 
§  17.  note  4,  infm, 

la  McKenxle  v.  Nevlua  (IMB)  22  Ha.  138, 
38  Ata.  Dec.  201,  where  the  subject  was 
very  elaborately  discussed  in  variooa  paints 
of  viaw,  a  lien  was  declared  in  favor  of 
a  subagent  who  had  been  employed  by  the 
agent  of  a  foreign  principal  to  effect  an  in- 
Buranca  on  a  vessel.  The  action  was 
brought  by  an  inhabitant  of  New  Bruns- 
wick for  the  proceeds  of  a  policy  which  the 
defendants,  Xew  York  brokers,  had  procured 
upon  the  [rialntiff'a  ship  at  the  request  of  a 
Maine  Arm,  Buck  ft  Tlnkham.  wbo  had  been 
employed  fay  the  plaintiff  ss  his  agents  for 
that  purpose.  One  of  the  points  upon  which 
the  measure  of  recovery  depended  was 
whether  the  defendants  hsd  for  their  in- 
demnity, a  lien  on  the  p<dicy,  by  virtue  of 
which  they  received  the  money  in  question. 
The  court  referred  to  the  doctrine  laid  down 
in  Story  on  Agency  (gg  373,  876,  379) :  "In- 
saranee  brokers  have  now  by  general  usage 
a  lien  upon  policies  of  insurance  in  their 
hands,  procured  by  them  for  their  prin- 
cipals, and  also  upon  the  moneys  received 
by  them  upon  such  policies.  In  cases  of 
agency  there  generally  exists  a  particular 
ri^ht  of  lien  in  the  agent  for  all  his  com- 
missions, expmdituree,  advances,  and  serv- 
ices, in  and  about  the  property  or  thing  in- 
trusted to  hia  agency,  whenevei'  they  were 
proper  or  necessary  or  incident  thereto," 
The  general  rule  formulated  In  J  386  of  the 
same  treatise  was  also  quoted. 

The  following  remarks  were  then  made: 
"When  these  principles  are  applied  to  the 
facte  in  this  case,  there  can  be  no  doubt 
that  the  defendants  held  a  lien  upon  the 
policy.  If  it  had  been  obtained  by  the 
plaintiff's  immediate  agent,  from  hiR  means 
and  running  to  hint,  it  would  have  created 
a  lien  in  his  favor.  We  have  seen  that  the 
contract  was  between  their  sgent  and  the 
defendants,  who  were  to  look  exclusively 
to  their  direct  employers,  and  were  not 
obliged  or  allowed,  in  the  absence  of  a  spe- 
cial agreement,  to  seek  for  remuneration 
beyond  him.  All  the  security  which  the 
law  gives  to  the  immediate  agent  must  ex- 
tend to  the  subagents  in  this  case,  so  far  as' 
the  latter  have  a  right  for  their  indemnity 
to  look  to  the  former  as  their  principal." 
In  answer  to  the  contention  that  there  waa 
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S  16.  Sultaoent  employed  by  agent  pra- 
fesHedly  acting  on  agent,  but  exceed- 
ing lilH  aulhorltf/. 

Where  nothing  moro  is  shown  tfakn 
that  the  employment  of  a  sobAgent  by 
an  agent  professedly  sotiog  as  agent 
was  unauthorized,  the  ease  is  governed 
l>y  the  rule  that,  "if  no  privity  existB 
between  the  principal  and  the  subagent, 
no  Hen  can  be  acquired  by  the  latter 
against  the  former,  unless  so  far  as  he 
may  claim,  by  way  of  substitution,  the 
lien  of  his  immediate  employer."  ' 

On  the  other  hand,  "a  subagent  who  is 
employed  by  an  agent  to  perform  a  par- 
ticular act  of  agency,  without  the  priv* 
ity  or  consent  of  the  prinoipal,  may  also 
acquire  a  ilan  upon  the  property  thus 
coming  into  hta  possession,  against  the 
prinoiytal,     for     bis 


vances,  disburoeinents,  and  liabiltlies 
theraon,  if  the  [ninoipal  a^opta  his  aeu. 
or  Beeks  to  avail  himself  of  the  prop- 
erty or  proceeds  acquired  in  the  usual 
ooorsa  of  such  subagenoy.  For  tbe 
principal  will  not  be  allowed  to  avail 
himself  of  the  beasfita  of  tbe  transac- 
tion without  at  the  same  time  subject- 
ing himself  to  its  burdens."  ' 


Tbe  general  rule  applicable  to  cases 
in  which  the  subagant  had  notiee  that 
the  person  by  "whom  he  waa  employed 
was  acting  as  agent  is,  that  he  ean  as- 
sert his  lien  only  with  regard  to  clainiE 


no  privity  between  the  plaintiff  and  the 
defendants,  the  court  quotad  the  general 
rule  laid  down  in  Story  on  Agency,  g  3ST, 
with  regard  to  tlie  effect  of  authorized  em- 
ployment of  a,  subagent  by  an  agent  in 
creating  a  privity  between  the  iubagent 
and  the  principal  (»ee  g  2,  supra,  of  this 
monograph).  The  further  point  raised,  as 
the  money  claimed  was  in  the  defendants' 
hands  by  virtue  of  a  contract  between  Buck 
alone  and  them,  it  could  not  be  recovered 
except  through  that  contract,  was  thus 
dealt  with;  "The  defendants'  claim  f(w  ef- 
fecting the  insurance  was  againet  the  plain- 
tiff's agents,  for  the  reasons  which  are  ob- 
vious, and  which  have  been  before  examined. 
But  where  the  reason  ceases,  the  law  nu 
longer  applies.  Where,  from  its  own  no- 
tion of  Justice,  the  ia»'  so  far  favors  the 
subagent  of  a  foreign  merchant  that  he  is 
at  liberty  to  took  to  his  immediate  employ- 
er, who  is  a  fellow  citizen,  it  does  not  allow 
Jiim  to  retain  moneys  which  he  well  knew 
belonged  to  a  foreigner,  end  whii-h  never 
was  the  property  of  his  employer.  We  can- 
not doubt  that  when  the  policy  on  which 
the  money  was  received  was  ei^ecuted,  the 
plaintiff  understood  tiiivt  Buck  would  em- 
ploy R  subagent.  It  had  been  uniformly 
HO  before,  and  on  the  4th  of  December,  18B7. 
the  agent  informed  the  defendants  that  the 
owner  had  ordered  him  to  have  the  policy 
renewed;  and  we  think  there  was  an  expec- 
tation on  the  part  of  the  plaintiff,  and  when 
Buck  undertook  to  execute  the  order,  an  im- 
plied agreement  between  him  and  them,  that 
.it  would  be  effected  as  it  had  bten  before. 
.  .  .  The  Arst  contract  between  the  pUiiu- 
tiff's  agents  and  the  defendants  was  that  in- 
surance should  be  effected  by  the  latter,  and 
that  having  been  done,  the  former  aliould 
compensate  them  therefor;  and  the  owner 
of  the  property  insured,  being  a  foreigner, 
they  could  regard  his  agents  as  their  prin- 
cipal, to  the  extent  of  the  contract.  After 
the  loss  they  were  again  employed  by  the 
plaintiff's  agent  to  take  measures  to  ob- 
tain the  damages,  and   for  this,  too,   they 
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were  entitled  to  rcoompense,  and  had  a  lien 
in  the  flrst  eontract  upon  the  policy,  and  in 
the  last  oD  the  money  received  for  tbe 
same.  These  contracts  were  betmen  thf 
plaintiff's  agent  and  the  defendants.  After 
the  latter  andertoek  the  p«-forman<c  a[ 
these  services  any  want  of  ndelity  in  then 
would  have  been  cause  of  oomplamt  or  for 
damages  with  the  other  contracting  party, 
and  this  same  party  alone  would  have  beep 
answerable  to  the  defendants  for  a  bresrh 
an  their  part;  these  wne  the  particular  du- 
ties which  it  was  expected  they  would  in. 
for  theaa  were  all  they  were  requested  t« 
undertake  by  Buck;  these,  too.  they  did 
perform,  to  the  satisfaction  of  all  interest- 
ed, and  were  permitted  to  retain  tlierrfcr 
their  full  compeDsation,  Bnt  tbt  fruits  of 
thsBs  eoatsucte,  these  expenditures,  thew 
services,  beloni^  to  tbe  plaintiff;  they  were 
never  intended  to  be  relinqoided  or  dimin- 
ished in  the  smallest  degree.  He  paid  tbe 
defendants  indirectly  the  conBideratton 
which  brought  them  into  bein^,  and  to  make 
theuj  available  to  him  the  several  sgcnries 
were  employed-  The  product  of  these  meas- 
ures which  he  took,  and  for  which  he  bad 
paid,  are  now  moneye,  a  part  of  whidi  irs 
in  the  defendants'  hands.  Every  contract 
which  was  entered  into,  to  effect  this  re- 
sult, has  be^i  faithfully  execnted;  aid  u 
far  as  the  plaintifl  gave  authority  to  bring 
it  about,  the  obligations  on  one  side  lad 
the  other  are  discharged.  The  avails  of  sll 
thie  are  now  in  the  defendants'  hands,  ex- 
eepting  what  they  have  paid.  Ilia  it 
charged  with  no  lien,  and  we  know  of  no 
reason  why  it  should  not  be  recoveiei!  br 
the  plaintiff  for  tbe  bene&t  of  Uie  bank  to 
which  he  assigned  it." 

»  Story  Agency,  g  388. 

'Story  on  Agency,  g  388.  This  state- 
ment of  the  law  was  approved  in  McKen- 
zie  V.  Nevius  (1»42)  22  He.  138,  38  Am.  Dnx 
291  (see  precediiuc  section) ;  Fisher  v.  Bar- 
wind  (1808)  64  W.  Va.  304,  131  Am.  St. 
Rep.  898,  61  S.  £.  910. 
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which  be  is  entitled  to  enforce  against  ing  n^ard  to  the  facta  involved  in  most 


the  principal;  the  lien  is  not  avauable 
in  respect  of  dehta  due  to  him  from  the 
employing  agent.  This  rule  is  il- 
lustrated b,v  seTeral'  English  decisions 
relating  to  insurance  contracts.^     Hav- 


of  these,  it  is  clear  that  the  eourts  must 
have  proceeded  upon  the  assumption 
tb&t  tiia  ruls  was  the  ssjne,  whether  a 
foreign  pr  a  domestic  principal  was 
coneemed.      The    doctrine    embodied   in 


1  In  MaansB  v.  Henderson  flROl)  1  fisat, 
335,  102  En(.  Beprint,  130,  Jenninst,  an 
English  subject,  who  hofi  received  orders  in 
time  of  war  to  effect  an  insuraucE  for  a  neu- 
tral foreigner,  opened  the  poliey  with  his 
nsusl  broker  In  his  own  name,  informing 
him  at  the  aame  time  that  the  fropnty  was 
neutral.  It  was  held  tJiat  this  statement 
affected  the  defendants  with  notice  that 
Jennings  acted  aa  a^ent,  and  not  on  his 
own  account,  and  that  the  case  waa  gov- 
erned by  the  general  rule  that,  "if  tiie  agent 
diacloae  bia  principal  at  the  time,  it  is  clear 
he  cannot  pledge  the  property  of  such  prin- 
cipal to  another  with  whom  he  is  dealing, 
for  his  own  private  debt."  ConHequenOy 
all  that  the  defendants  coald  retain  was 
the  amount  of  the  premium  due  on  this  pol- 
icy on  the  part  of  the  plaintiff. 

The  effect  of  Man  v.  ShUfner  11802)  Z 
East,  523,  102  Eng.  Beprint,  400,  is  thus 
stated  in  the  maiginal  note:  The  assignee 
of  a  policy  of  inauranee  on  goods,  who  be- 
«ame  such  by  the  Indorsement  to  liim  of 
the  bill  of  lading  of  the  goods  by  the  con- 
signor after  he  had  directed  bis  correspond- 
ent to  make  the  insurance,  takes  it  subject 
to  the  lien  of  the  correspondent  of  the  con- 
signor for  his  general  balance;  nnd  can  only 
claim,  Hiibject  to  thai  lien,  tlie  money  re- 
eeived  on  aucb  policy  by  the  broker  in  whose 
hands  it  was  deposited  for  that  purpose  by 
the  correspondent.  But  the  broker  hns  no 
fcublien  on  the  policy  for  the  general  balance 
of  his  own  account  with  auch  correspond- 
ent if  he  knew  at  the  time  that  the  policy 
was  effected  for  another  person. 

In  Snook  V.  Davidson  [1800)  2  Campb. 
(En&)  218,  11  Revised  Rep.  C!)Q,  A,  a  mer- 
cliant,  at  different  times  employed  C,  an 
ice  broker,  to  effect  policies  of  in- 
1  for  him.  C,  without  A's  concur- 
rence, employed  B,  another  insurance  bro- 
ker, to  effect  theae  policies,  informing  him 
that  they  were  for  a  correspondent  in  the 
eountry.  B  effected  the  policies  in  A's 
name,  and  delivered  them  all,  except  one,  to 
C.  O  became  banknipt,  without  having  paid 
B  any  part  of  the  premiums.  A  waa  then 
indebted  to  his  estate  beyond  the  amount. 
Lord  Ellenborough  laid  it  down  that  B  had 
not  a  lien  on  the  policy  he  detained  for  the 
general  balance  due  to  him  from  C,  and  that 
A  could  maintain  trover  for  this  policy 
against  B,  after  tendering  him  the  premi- 
nniB  and  commissions  due  in  respect  of  it 
alone.  This  ruling  was  briwd  upon  the 
^ound  that  there  was  no  privity  lictween 
the  plaintiff  and  the  defendant,  and  conse- 
quently that  the  subagcnt  "could  not  ac- 
<iuire  the  broker's  general  Hen." 

In  Lnnyon  v.  Blanchard  (1810)  2  Campb, 
(Eng.)  507,  11  Beviaed  Rep,  808,  the  plain- 
tiff, a  resident  of  Montevideo,  wrote  to  one 
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Crowgy  at  Falmouth,  inclosing  an  unin- 
dorsed hilt  of  lading  of  certain  tallow,  de- 
liverable to  the  shipper's  order,  and  direct- 
fng  him  to  effect  an  insurance  on  the  tal- 
low, and  to  employ  a  good  house  at  l.iver- 
poij  to  tell  It,  for  the  plaintiffs  benefit 
Crowgy  came  to  Lond<m,  employed  the  de- 
fendant to  effect  the  insurance,  represpnted 
that  he  had  aothority  to  indorse  the  bill  of 
lading,  and  actually  did  indorse  it  aeeorrt- 
in^y,  to  a  person  at  Liverpool,  named  by 
the  defenda.nt.  The  defendant  effected  the 
policy,  and  after  the  ship  was  lost,  received 
the  sum  from  the  underwriters.  Lord  El- 
lenborough was  of  optnion- that.  In  tran- 
sactions of  this  sort,  if  an  agent  represents 
himself  to  have  a  power  which  is  not  in- 
trusted to  him,  his  principal  is  not  bound 
by  his  acta;  that  the  person  who  gives  faith 
to  the  representations  of  the  agent  must 
run  the  risk  of  their  being  true  or  false; 
and  that,  as  OroWKy  had  no  authority  to 
indorse  the  bill  of  lading,  or  to  act  aa 
proprietor  of  the  tallow,  the  defendant  was 
only  a  subagent,  and  coukl  not  retain  the 
sum  he  had  received  upon  tiie  policy  from 
the  person  for  whose  ultimate  benefit  it 
was  effected.  Obviously  the  term  "sub- 
agent"  ia  here  uned  in  the  special  sense  of 
"a  Bubagent  who  waa  not  in  privity  with 
the  principal." 

In  Solly  v.  Rathbone  (1814)  2  Maule  4 
S.  208,  10.J  Eng.  Reprint,  392  (actiwi  of 
trover),  where  the  subagcnt  employed  by  a 
factor  to  sell  the  plaintiff's  gooda  unsue- 
ce^sfnlly  claimed  a  lien  upon  the  proceeds 
for  a  balance  due  to  him  from  the  factor 
in  respect  of  previous  transactions,  the  con- 
clusions of  the  court  were  thus  stated  by 
Lord  Eilenbomuffh:  'This  is  a  case  in 
which  the  ■  actual  factors,  being  insolvent 
and  unable  themselves  to  make  the  neces- 
sary advances  upon  the  consignment  Bent 
to  them,  agreed  with  the  defendants,  the 
associated  consignees,  without  the  authority 
or  knowledge  of  the  consignors,  to  divide 
the  commission  between  ttem;  alt  which 
was  in  brcnch  of  their  duty  to  the  eonaign- 
ors,  and  in  fraud  of  them.  Supposing,  there- 
fore, the  defendants  are  entitled  under  the 
circumstances  to  some  relief,  and  that  an 
action  for  money  had  and  received  wouhl 
lie, — and  I  do  not  pronounce  whether  it 
would  or  would  not. — there  is  certainly  not 
any  privity  between  these  parties.  What 
have  the  consienors  of  these  goods  to  do 
with  that  which  paace"  between  C'leas  and 
Company  nnd  the  defendants  in  contraven- 
tion of  the  trust  rc]io-ed  in  them!  It 
seems  to  me  that  there  is  nothing  to  im- 
peach the  verdict." 

Reference  mav  alao  be  made  to  Cahill 
V.  Dawson  (1857)  2  C.  B.  N.  S.  106,  140 
Eng.   Reprint,   084,   20   L.   J.   C.   P.   N.    8. 
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that  assumption  has  been  explicitly  af- 
firmed by  the  supreme  court  of  Maine,' 


The  doctrine  laid  down  in  two  Eng- 
lish nisi  priua  cases  is  that  a  broker 
who  effects  a  policy  of  insurance  with- 
out notice  that  it  is  on  account  of  a 
jierson  other  than  his  immediate  em- 
ployer has  a  lien  upon  it  for  the  amount 
of  the  general  balance  due  to  him  from 


dered  or  otherwise.' 

That  doctrine  has  also  been  recog- 
nized by  cme  of  the  inferior  eourts  of 
New  York .« 

t  18.  SuparaeaMon  of  Wen  by  oonfnirf. 

Whether  the  lien  claimed  was  super- 
seded by  any  contract  or  coarse  of  bus- 
iness inconsistent  with  it  is  a  question 
to  be  determined  from  particular  fatts 
in  eridenoeL' 


■253,  3  Jur.  N.  S.  112B.  There  N„  the  aub- 
iiKeiit  who  effected  a  policy  of  insurance  on 
the  goods  of  a  decedent,  of  whom  the  plain- 
tifTs  were  the  executors,  was  employed  by 
U,  who  was  himself  a  aobagent  of  D,,  the 
person  instructed  by  the  decedent  to  take 
out  tha  policy.  Chie  of  the  points  laid 
down  io  an  action  brought  against  the  head 
agent  for  negligence  in  effecting  the  policy 
was  that,  if  the  letter  of  instructions  sent 
Ity  D,  to  Ij.  had  been  shown  to  N.,  he  would 
liHve  known  that  L.  was  acting  merely  as 
I  lie  ageat  of  D.,  and  would  consequently 
liave  acijuired  no  right  to  retain  the  pro- 
I'Cedft  of  the  policy  for  a  claim  against  L. 

sin  McKen^ie  v.  Nevjua  (1S42}  22  Me. 
13)4,  36  Am.  Dec.  201  {for  facta,  see  %  16, 
note  4,  supra),  it  was  contended  that  the 
Hubagents  were  entitled  to  apply  the  money 
received  by  them  from  the  underwriters  to 
their  account  against  Buck,  the  interme- 
diate agent,  for  distinct  matters  other  than 
the  disbursements  and  services  in  causing 
the  insurance.  This  right  they  claimed  on 
the  grounds  (1)  that  they  held  directly  a 
general  lien  upon  the  policy  in  their  own 
right,  sufficiently  broad  to  include  this  bal- 
ancei  and  (2)  that  they  represented  Buck, 
who,  it  was  asserted,  had  such  a.  lien,  if 
they  had  not.  But  it  was  held  that  the 
rase  was  controlled  by  the  doctrine  that, 
"where  it  is  known  to  the  broker  that  the 
party  acts  for  another,  then  his  lien  is 
strictly  confined  to  bis  commissions  and 
premiums  and  charges  on  that  very  policy." 
Story  Agency,  %  379.  The  court  said:  "The 
law,  we  have  seen,  does  not  require  those 
who  have  expended  money  and  incurred  lia- 
bility for  the  benefit  of  a  foreigner,  throug^h 
a  domestic  agent,  to  look  beyond  the  latter. 
But  where  tbey  are  thug  secured,  they  must 
be  satisfied.  They  cannot  hold  the  funds 
of  the  foreigner  to  indemnify  them  for  cred- 
its which  they  have  given  to  the  agents  on 
other  acsounts.  To  give  them  the  rights 
contended  for  would  confer  privileges  which 
they  could  not  enjoy  in  tiansactions  purely 
domestic  in  their  character.  By  such  a  con- 
struction, they  would  have  the  power  to 
appropriate  the  property  of  the  foreigner 
to  debts  having  no  connection  with  his  af- 
fairs, without  being  subject  to  the  risk  of 
losing,  by  the  inability  of  the  agent,  the 
outlays  intended  for  the  owner's  benefit. 
While  they  are  secured  by  a  claim  against 
a  fellow  citizea,  to  whom  they  voluntarily 
gave  the  credit,  for  the  expenses  of  the  in- 
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surance,  and  by  a  lien  upon  the  policy,  the 
one  who  is  the  sole  owner  of  the  property 
insured,  who  caused  the  transaction  entirely 
for  his  own  better  security,  would  b«  ei- 
posed  to  have  wealth  to  an  unlimited  ex- 
tent pass  from  his  own  possession,,  into  tlia 
hands  of  strangers,  without  consent  or 
knowledge,  and  he  left  to  the  feeble  consola- 
tion of  looking  to  the  personal  credit  of 
his  agent." 

»Mann  v.  Forrester  (1814)  4  Campb. 
(Bnc)  60,  15  Revised  Rep.  724;  Westwood 
V.  Bell  (1815)  4  Cauipb.  349.  In  the  latter 
case  Gibba,  Ch.  J.,  said;  'The  only  ques- 
tion is  whether  he  knew  or  hiul  reason  ti> 
believe  that  the  person  by  whom  be  na-i 
employed  was  only  an  agent;  and  the  party 
who  seeks  to  deprive  him  of  his  lien  muht 
make  out  the  affirmative.  The  employer 
is  to  be  taken  to  be  the  principal  until  the 
contrary  is  proved.  If  the  plaintifTs  asgent 
to  the  employment  of  Clarkaon  is  denied, 
then  he  can  have  no  right  to  the  policy, 
and  there  ia  no  privity  between  the  parties. 
The  argument  about  pledging  the  policy  is 
fallacious.  This  never  was  a  policy  of  xYe 
plaintiff's  wliich  he  held  unencumbered  stiil 
handed  over  tu  bis  agent.  In  its  very  origin 
and  creation  it  vi&n  burthened  with  the  lien. 
It  never  has  been  the  plaiatifTs  for  an  in- 
stant, but  subject  to  the  lien  which  ia  not 
claimed." 

•  Sharp  T.  Whipple  (1867)  1  Boaw.  (B.  T.) 
657,  where,  in  an  action  against  the  sub- 
agent  for  the  conversion  of  a  policy  of  in- 
surance, the  court  remarked;  "It  is  en- 
tirety clear,  as  matter  of  law,  that  if  the 
defendant  paid  the  premiums  on  effectin)! 
these  two  insurances  now  in  question,  he 
bad  a  lien  upon  the  policies  as  security  for 
bis  reimbursement  and  his  commissions. 
And  it  is  probably  not  less  clear  thai  he 
had  also  a  lien  for  the  general  balance  of  his 
■  account   against   Spurr,   who.  at 


'   only   prmcipal   kno 


that   t 

to  him  in  the  transact  io: 

>In  Fisher  v.  Smith  (1878)  L.  R.  4  Am>- 
Caa  (Eng.)  1  (for  facts,  see  §  IS,  noU  3, 
aupra).  the  contention  that  there  wae  sn 
antagonism  between  the  contract  made  by 
the  parties  and  the  existence  of  the  lien  s* 
alleged  was  thus  disposed  of  by  Lord  Cairns: 
"Not  only  is  there  no  statemfnt  that  it 
was  the  habit  for  the  policies  to  be  ilelivercd 
up  at  the  end  of  the  month,  and  uol  only 
is  the  case  one  in  which  you  are  dcalin)! 
with  a  kind  of  article,  namely,  policies  if 
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#   to.   Exflngulxhrnent  and  discharge  of    iT.  KlgM  atrecovcrv  eon»fdered  wKfc 
Ij^a.  reference  to  the  question  of  Uabillty 

oa  hetieeen  the  pHncipal  and  Uim  0m< 

The  lien  of  a  subagent  employed  aB  an 
insamnce  broker  ii  extinguished  wfaen 
he  parts  with  the  posBeseion  of  the  pol- 
icy by  deliveriiig  it  to  the  asBund  per- 
son or  his  agent.* 

In  a  ease  already  reviewed  in  part  it 
was  urged  that  a  disehaige  of  the  sub- 
agent's  Hen  on  a  policy  of  insuraoee  vas 
predieable  from  the  fact  that  the  amonnt 
for  whieh  the  plaintiff  iras  liable  in  re- 
spect of  the  transaction  had  been  paid  by 
him  to  the  intemediate  ag«ut.* 


g  90.  Suteoent  employed  by  agent  pro- 
feaeeMg  mettn0  am  agent,  a*iA  vitthtn 
Me  &eope  of  hie  ouMorUy. 

A  necessary  deduetitMi  from  one  of 
the  elemantar;  doctrines  of  the  law  of 
ogeney  is,  that  prima  faeie  an  aotion  fov 
the  mnnneration  aceniing  to  a  sub- 
agent  employed  by  a  person  who,  in 
making  the  contract,  professed  to  aet 
IIS  agent  only,  and  who,  as  a  matter  of 
fact,  had  authority  to  enter  into  the 
contract  on  behalf  of  bis  principal,  ean 
be  maintaiaed  only  agaiuat  that  princi- 
pal.^    The  effaet  of  a  deeisioa  founded 


a  which  there  ia 
necessity  for  delivering  them  up  as  soon  as 
Itiey  are  iflFactcd,  but,  in  addition  to  that, 
you  have  a  preciaa  statemeiit,  insea-ted  ap- 
parently for  this  very  puipoiie,  that  it  was 
not  the  u»ual  practice  for  the  defeodant  or 
bia  partaer  to  part  with  the  original 
xtamped  polioiea  to  Skiaaer  &,  Company 
until  the  premiums  were  received  from  toem. 
^Vhat  does  that  mean  but  this,  that  the 
lisbit  of  buaineaa  between  the  parties  wbb 
that  the  respondent  inuHted  \kpoa  and  held 
firm  by  his  lien  I" 
In  MeKenzie  v.  Nevius  (1842)  22  He.  136, 
.  38  Am.  Dec.  291  (for  facta,  lee  §  15,  note 
4.  enpra),  the  contention  that  a  waiver  of 
the  Ken  was  inferable  from  the  fact  that 
the  preminms  were  charged  in  the  general 
sceount  of  the  principal  with  Buck  A,  Tink- 
ham  and  .lonathan  Buck  was  thus  dealt 
with:  "If  the  plaiatilT'H  sgenti  had  been 
in  truth  the  owaera  (of  the  policy  in  ques- 
tion), wontd  the  lien,  which  otherwlae  would 
have  continued  in  full  form,  be  waived  be- 
canee  the  premium  should  be  charged  to 
them  in  a  general  merchandiae  account  T 
Would  there  be  any  relinquishment  of  the 
Hen  by  a  charge  to  the  owner  instead  of 
the  hriKl  Or  would  it  have  been  lesa  af- 
fected by  keeping  a  distinct  and  separate 
sccountT  When  one  individual  or  one  firm 
is  the  sole  owner  of  the  property,  Is  it 
material  in  what  manner  the  acconnt  in- 
tended to  exhibit  the  debts  and  the  eredita 
for  settlement  ia  made!  There  are  mlee 
by  whieh  it  can  be  determined  whether  gen- 
eral eredita  are  to  be  applied  to  the  dis- 
charge of  a  lien  or  not,  as  well  where  the 
claim  secured  thereby  ie  part  of  an  account 
embracing  other  mstters,  rb  where  the 
charges  are  entirely  separate.  If  the  lien 
would  not  be  waived  in  the  case  pupposed 
by  the  mode  adopted  in  this  instance,  It 
is  not  perceived  how  the  same  course  conld 
change  the  security,  or  take  from  either 
party  the  rights  which  would  otherwise  at- 
tach, because  the  ownership  is  qnaHlled. 
limited,  or  conatractiTc.  We  arc  not  swsi 
of  any  reason  or  authority  suflicient  to  ii 
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duce  us  to  come  to  the  conclusion  that  the 
lien  was  waived." 

1  Sharp  V.   Whipple   (H.  Y.)   supra. 

■  Fiaher  v.  Smith  (1878)  L.  R.  4  A  pp.  Caa. 
(B^.)  1  (for  facU,  see  g  15.  note  3,  supra). 
The  remarks  of  Lord  O'Hagan  with  regard 
to  this  branch  of  the  case  were  as  foUowa: 
"It  ia  aaid  that,  according  to  the  course  of 
laiaineSB,  he  recognized  a  payment  to  Skin- 
ner as  a  payment  to  himself.  He  recog- 
nieed  nothing  of  the  kiad  in  the  course  of 
basiness.  The  course  of  businflss  found  to 
have  existed  on  the  face  of  this  case  was  a 
couTBO  of  business  which  led  to  the  pay- 
ment to  Skinner  by  a  mouthly  1^11,  and 
then  a  payment  by  Skinner  to  his  under- 
agent,  this  Mr.  Smith ;  and  why  Mr.  Smith 
should  be  bound  to  stop  in  the  middle  of 
that  course  of  business,  so  far  as  it  helped 
him,  I  cannot  at  ell  understand.  I  put  the 
qnestion  more  than  once  myself  to  the 
learoed  counael,  whether  or  no  there  was 
anything  in  the  case  that  would  entitle  bim 
to  contend  that  the  intermediary  liad  been 
eoncrtituted  an  ageat  to  receive  payment 
for  the  subagent,  and  the  answer  wbb  that 
there  was  nothing  of  the  kind.  There  is 
not  a  particle  of  evidence  in  the  caas,  or 
any  finding  upon  the  case,  that  any  sneh 
acceptance  was  ever  authorized  by  Smitfe 
to  the  intermediary;  and  if  not,  I  cannot 
at  all  comprehend  how  the  payment  to  the 
intermediary  can  be  held  to  have  been  a 
payment  to  the  eubagent.  If  that  was  not 
payment  to  him,  and  if  he  had  a  lien,  the 
there,   still  undlschargsd   in  justice 


law." 


>  In  a  note  to  Sehmallng  v,  Thomlmeon 
(1875)  6  Taunt.  149,  128  Bng.  Reprmt.  MO, 
the  reporter  thna  atates  the  effect  of  Oill 
V.  Backhouse  (1T93;  Bag.)  a  nisi  prhia  ease: 
That  was  an  action  for  work  and  labor,  anit 
money  paid,  brought  to  recover  a  compen- 
sation for  conveying  corn  front  the  interior 
parta  of  North  America  tlown  to  the  coast, 
and  the  duties  paid  on  ahipping  it.  A  per- 
son who  was  commissioned  by  the  defend- 
ants to  purchase  and  ship  wheat  for  them, 
employed  the  plaintiff  to  bring  it  down  to 
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OB  certain  afBurmative  evldencs  whjch  painted  to  tb?  aame  conclusion  as  that 

the  coast,  and  to  pay  ihipping  charges,  etc., 

but  failed  to  pay  hiia,  wherenpon  he  claimed 

the  amount  from  the  defendanta,  who  had 
not  at   that  time   paid   to  their  immediate 

agent  any  part  of  lie  sum  due  for  this  aerv- 
ioe.      Lord   Kenyon,   Ch.   J.,   heM   that   the 

plaintiff  must  sue  t^  parson  who  autually 

employed  him,  and  not  tha  defendant. 
"It  ia  well  settled  that  when  the  agency 

ia  disclosed,  and  the  contract  relates  to  tiM 

matter  of  the  agency,  and  is  within  the  au- 
thority conferred,  the  agent  will  not  ba  per- 

Bonally  bound,  unleas  upoa  clear  and  ex- 
plicit evideooe  of  an  intention  to  substitute 

or  to  superadd  his  personal  liability  for  or  to 

that  of  the  principal."     Whiting  v.  Saund- 
ers (18&8)  23  Miac  332,  51  N.  T;  Supp.  211. 
"If   the  defendant   acted   and   contracted 

avowedly  as  the  agent  of  hia  eo-ownem  of 

the  property  to  be  soid,  who  were  known 

as  principals,  hie  acta  and  contracts  within 

the  scope  of  hia  authority  would  be  con- 
sidered the  acta  and  contracta  of  the  prin- 
cipals, and  wouM  involve  no  liability  on  the 

part   of   the   defendant      ...      as   their 

agent;  for  the  preeumption  1b  that  an  agent 

always   intends   to  bind  his   principal,   and 

not  himgelf."     OliTer  v.  Mowaweta   (1887) 

BI  Wta  332,  72  N.  W.  877. 

In    Pardridge   v.   LaPrles    (187S)    84   lU. 

51,  an  employee  of  a  mercantile  bouse,  who 

occupied   a   responsible   position,   and   who 

sometimes  took  charge  of   the  delivery  of 

goods    sold,    employed    an    expreaainan    to 

m^e    deliveriea      This    lie    did    with    the 

knowledge  if  the  firm,  or  one  of  its  raem- 

bers,  and  they  failed  to  notify  the  express- 
man that  he  must  look  to  the  clerk  for  hia 

pay.    Held,  that  the  firm  »na  liable  to  the 

expressman  for  hia  aervices,  and  that   the 

right    of    recovery    was    not    defeated    by 

the  fact  that  the  clerk  made  a  payment  to 

the  expreasman,  and  that  he  did  not  call  on 

the  Arm  for  his  pay  on  pay  days,  there  being 

DO  proof  that  hi  knew  on  what  dates  they 

were,  nor  by  the  fact  that  the  clerk,  after 

the  suit  was  brou^^ht,  offered  to  pay  him,  in 

order  to  escape  dismissal.     The  court  aaid: 

"It  does  not  appear  that  it  is  cuatomary  for 

employees  in  such  establishments  to  employ 

noder-agents  to  perform   their   duties,  and 

if   not   customary,   appellee    would   not   be 

chargeable  with  implied  notice  that,  al- 
though professing  to  have  authority,  and  ac- 
tually employing;  him  as  the  a)}ent  of  ap- 
pellants,  it   might   be  they   bad   not  given 

authority  to  DeMerz.     Had  auch  a  ciistoro 

been  shown,  it  may  be  he  ahould  have  inadc 

inquiryi  but  being  employed  for  appellants, 

and  not  DeMerz,  to  perform  this  particular 

duty,  and   they   having   permitted   him    ' 

enter  upon  and  continue  in  its  perfortna 

u'ithout  any   notice   or   explanation   to 

deceive   bim,  he   had   the   riftht   to   suppose 

that  he  was  in  fact  employed  by  appellniita. 

and  had  the  ri);ht  to  look  to  theni  for  pay- 
In  Clay  V.  Hopkina  (1821)  3  A.  K.  Marsh. 

(Ky.)  485,  where  Hopkins,  an  agent  em- 
ployed lor  the  Bale  of  an  estate  by  one  Clay, 
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who  was  managing  it  ae  attorney  in  fact 
for  the  owner,  brought  suit  to  restrain  the 
sale  of  the  land,  an  injunction  was  denied 
on  the  ground  that  the  plaintiff's  claim  for 
compensation  was  enforceabla  only  against 
Clay,  and  that  he  had  no  lien  on  the  prop- 
erty. 


a  nonsuit  in  an  action  for  cnmmisaiona  was 
held  to  have  been  properly  directod  is  thus 
stated  in  the  opinion;  That  the  plaintilT 
applied  to  the  Motor  Company  for  an  agen- 
cy for  the  sale  of  automoMles  in  aone  Mr* 
ritory  in  New  Hampshire  that  included 
Franklin  county;  that  the  company  referred 
him  to  the  defendant,  who  was  then  its 
agent  for  five  counties  in  the  state,  includ- 
ing the  county  of  Merrimack ;  that  he  w»s 
informed  by  tfte  defiant  that,  acoording 
to  the  rules  of  the  co^tany,  he  would  have 
to  purchase  or  sell  a  machine  in  order  to  be 
appointed  an  agent,  and  that  a  discount  or 
commisaion  of  iO  per  cent  would  be  alloired 
htm  on  the  li«t  price,  according  as  he  por- 
chased  or  sold  a  machine;  that  the  plaintiff 
was  unable  to  purchase  a  machine;  that  it 
was  then  agreed  he  should  have  two  weeks 
in  whieh  to  attempt  to  make  a  sale;  that 
if  any  other  person  ahould,  during  that 
time,  want  the  agency,  and  the  plaintiff  had 
a  trade  in  prospect,  he  might,  upon  notify- 
ing the  defendant,  have  an  Etdditional  two 
weeks  in  which  to  complete  the  trade,  and 
if  no  one  applied  for  the  agency,  that  he 
ahould  have  more  than  two  weeks  without  . 
notice  in  which  to  make  a  sale.  It  also  sp- 
peared  that  when  the  plaintiff  made  the 
contract  he  knew  the  defendant  was  acting 
as  agent  for  the  Motor  Company.  The  court 
was  of  opinion  that  the  only  reasonable 
conclusion  to  be  drawn  from  the  evidence 
was  that  the  defendant  was  authorized  to 
appoint  the  plaintiff  an  agent  of  the  Z^lotor 
Cornpany  for  the  sale  of  automobile  a  at 
Franklin,  upon  his  purchaaing  or  mskinj;  a 
sale  of  a  machine;  that  both  parties  uader- 
stood  the  contract  was  being  made  by  the 
defeudant  as  agent  of  the  Motor  Company; 
and  that,  in  making  the  contract,  the  de- 
fendant was  acting  within  the  scope  of  his 
authority. 

In  Gerloff  v.  Carleton  (1910;  Sup.  App 
T.)  121  S.  Y.  Supp.  338,  the  plaintiff,  a  bro- 
ker, testified  thai  there  was  some  convet*»- 
tion  botween  himself  and  the  defendants  an 
the  subject  of  commiaaiona,  but  ho  wse  not 
exact  or  definite  as  to  when  such  couvena- 
tion  took  place,  or  as  to  what  statements 
were  made  at  the  time.  The  defendants 
denied  that  they  at  any  time  undertook  to 
guarantee  to  the  plaintiff  the  payment  of 
his  comniissiona,  and  tlie  whole  course  of 
dealing,  as  ahown  hj  the  letters  and  I'ill^t 
put  in  evidence,  discloaed  that  the  defend- 
ants were  acting  as  agents  for  a  disclosed 
principal  in  each  transaction,  to  the  knowl- 
edge of  the  plaintiff.  There  were  in  evi- 
dence bills  rendered  by  the  plaintiff  to  de- 
fendants, which  designated  the  defendants 
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required  by  this  presumption  ia  atated  i 
in  the  footnote* 

The  general   doctrine  ai   to  the  pre- 1 
siimptive  nonliability  of  the  agent  was  ; 


formerly  deemed  to  be  subject  to  an  ex- 
ception as  regards  agents  who  r^>rfi- 
sented  foreign  principals.  A  ease  in 
which  the  right  of  a  aubagent  to  r 


as  a^nta  for  the  ditrtoaad  {»lDeip«la.  , 
There  waa  alio  tmtimimy  at  the  general 
ruatom  of  Uie  buaiueeai.aHpportiiig  defend-  , 
aeta'  oantCDtioi).  Held,  that  a  verdict  in  ' 
la  clearly  againit 
and  should  hare 
been  eet  aside. 

See  aUo  Colloty  v.  Schumari  flQ06)  T3 
H.  J.  L.  02,  flE  Atl.  186  (trial  Judge  erred 
in  refuehig  to  clmrge  the  jury  that  the  aub- 
aoent'a  knowledge  of  the  fact  that  his  *tn- 
pToyer,  the  defendant,  was  acting  as  ag«it 
in  employing  bim  to  find  a  tenant  for  cer- 
tain real  property  would  defeat  hia  claim 
for  eommfiitojiB) ;  T.  K.  Harman  Co.  r. 
Kneppar  (1»M;  Smp.  App.  T.)  M  H.  T. 
Supp.  B30  {claim  against  agent  for  coBsais- 
bioDB  was  disallowed)  ;  Kyle  v.  Uorbert 
(1910;  Sup.  App.  T.)  122  «.  T.  Supp.  204; 
Title  Guarantee  ft  T.  Co.  t.  Sage  (IBU) 
14»  App.  Div.  BT8,  181  H.  T.  Supp.  278; 
Scottish -American  Mortg.  Co.  v.  Davis 
(1902)  —  lax.  Civ.  App.  — .  72  S.  W.  217 
(judgment  partially  reversed  in  (1003)  OS 
TeK.  &04,  97  Am.  Bt.  Rep.  032,  74  S.  W.  17, 
bat  not  on  a  point  affecting  ita  aiithoiit]' 
in  relation  to  the  rule  atated  in  the  tevt. 

The  Codes  of  three  of  the  American  stn>es 
contain  the  following  proTisioni  A  suli- 
agent,  lawfully  appointed,  represents  the 
principal  in  like  manner  nith  the  original 
agent ;  and  the  original  agent  is  not  respon- 
sible to  third  pareona  for  the  acts  of  the  sub- 
a^nt.  CaL  Civ.  Code  )916,  g  2351;  N.  D. 
Civ.  Code  1905,  S  6706;  S.  D.  Civ.  Code 
1908.  S   1701. 

By  Louieiana  Rev.  Code  1889,  §  3012 
(2!l81),  it  is  declared;  "The  uiiindatDry 
Thn  has  mmmunicated  hia  authority  to  a 
person  with  whom  he  contracts  in  tliat 
capacity  ia  not  answerable  to  the  latter  for 
anything  done  beyonil  it,  nn-less  he  has  eti- 
terad  into  a  personal  guaranty,"  This  provi- 
sion was  applied  in  Gilman  v.  Bonner 
(1852)  7  La.  Ann.  074.  There  the  plaintiff 
alleged,  that  he  was  employed  by  Bonner 
and  Smith  to  solicit  and  make  contracts  on 
behalf  of  Stlltman,  Allen,  &  Company  for 
the  supply  of  engines  and  machinory  for 
sugar  mills,  saivmillg,  anil  other  purposes; 
that  etillman,  Allen,  4  Company  executed 
(tome  contracts,  made  by  him  on  their  be- 
half, and  corresponded  directly  with  him 
in  reference  to  those  contracts;  and  that  he 
was  recognized  as  agent,  for  those  purposes, 
by  them,  and  by  Bonner  and  Smith.  Held, 
that  nnder  a  petition  of  this  tpnor,  the 
plaintiff  conld  not  recover  against  the  de- 
fendants, for  it  showed  that  Bonner  and 
Smith  were  agents  of  Stillman,  Allen,  ft 
Company;  that  the  names  of  these  prin- 
cipals were  disclosed  to  the  plaintiff  in  em- 
ploying him;  and  that  hr  rendered  his  serv- 
ices to  the  principals,  and  not  to  the  agents. 
With  regard  to  an  allegation  thut  the  de* 
fendants  were  to  pay  2j  per  cent  commis- 
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eion  on  the  value  of  the  machinery  for 
which  he  Toade  contracts,  the  court  said  that 
"this  evidently  means  the  defendants  to 
whom  he  rendered  the  servicea,  and  2^  par 
cent  on  the  value  of  their  macfainery,  not 
the  defendants,  tSonner  and  Snuth.  to  wlipm 
be  Tendered  no  services,  and  who  had  noth- 
ing to  do  with  the  machinery,  except  as 
agentB." 

A  similar  mie,  of  course,  prevails,  where 
ttic  einptoyee  ii  htr^  on  a  footing  which 
renders  him  a  serraat.  See  Labatt  Mast, 
ft  &  I  679;  McCartee  v.  Chambers  (18S1) 
S  Wend.  (».  Y.)  649,  28  Am.  Dec.  6W; 
Nabonie  v.  ScoU  ( 1815 )  Hume's  Dec.  (Smt.) 
353.  cited  in  Frager,  Most,  ft  S,  134. 

Except  in  cases  where  the  principal  de- 
fendant oould  hold  him  pers^utUy  Uabia 
for  the  wages  due  under  the  contract  of 
hiring,  an  agent  of  the  employer  is  not 
chargeable  as  trustee  in  foreign  attachment. 
Casey  v.  Davis  (18Q8)   100  Mass.  124. 

As  to  the  rule  regarding  the  nonliability 
of  an  agent  upon  contracts  made  by  him  in 
his  capacity  as  agent,  see,  generally,  Ev- 
ans, Principal  ft  Agent,  '362;  Mechem,  Agen 
aj,  MS. 

Having  regard  to  the  authorities  above 
cited,  it  is  clear  that  euch  unqualified  state- 
ments as  the  following  are  inaccurate,  in 
respect  of  thetr  not  showing  explicitly  that 
the  principal's  immunity  Is  merely  presurop- 

"If  the  agent  does  employ  another,  he  is 
responsible  for  the  acts  of  his  substitute  or 
assistant  (Braditreet  v.  Everson  (1872)  72 
Pa.  124,  13  Am.  Rep.  «B5;  Morgan  v.  Tener 
(1677)  83  Pa.  306);  and  consequently  for 
his  compensation."  DeBaril  v.  Campoy 
(1885)  17  Phila.  (Pa.)  383  (sale  of  person- 
alty  by  person   appointed  by  defendant's 

"The  aubagent  can  look  for  his  compensa- 
tion only  to  hia  immediate  employer."  1  Am. 
ft  Eug.  Enc.  Law,  3SG,  quoted,  arguendo,  in 
Hanback  ».  Corrigan  (1898)  7  Kan.  App. 
479,  54  Pftc.  123. 

See  also  tlie  conclusion  of  the  passage 
quoted  in  g  21,  note  8,  infra,  from  the  opin- 
ion in  Hill  V.  Worria  (1884)  15  Mo.  App.  322. 

»ln  Clark  v.  Lilllc  (1807)  3B  Vt,  405,  the 
facts  which  were  held  to  show  liability  on 
the  principal's  part  were  thus  stated:  "The 
defendant  has  already  paid  one  Sadler  for 
these  services,  and  by  the  arrangement  be- 
tween the  defendant  and  Sadler,  Sadler  was 
to  pay  all  commissions  to  local  agents,  like 
the  plaintiff,  appointed  by  bim.  The  plain- 
tiff was  not  made  aware,  when  he  was  em- 
ployed, of  this  arrangement,  and  though  he 
was  employed  by  the  traveling  agent.  Sad- 
ler, he  in  foot  understood  he  was  made  the 
li.rn!  agent  of  the  derendant,  and  was  ti> 
Irv-ik  to  him  for  pay,  btrcause  nothing  was 
said  to  him  'designed  ur  calculated  tc  give 
him  to  suppose'  he  might  look   to  anyone 
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for  his  services  was  decided  with  ref- 
erence to  that  exception  is  cited  below.* 
But  both  in  England  and  the  United 
States,  the  question  whether  the  agent 
who  made  the  contract  or  his  principal 
is  liable  to  the  person  with  whom  it  was 
made  is  now  treated  as  one  dependent 
on  the  intention  of  the  parties,  as  gath- 
ered from  the  contract  itself  and  the 
attendant  circumstances.* 

It  has  been  laid  down  that  an  agent, 
whether  he  is  acting  in  a  public  or  pri- 
vate capacity,  does  not  necessarily  in- 
cur a  persona]  liability  ]>y  reason  of  the 
faet  of  his  not  having  made  the  con- 
trast of  onployment  in  such  a  manner 
as  to  give  the  employee  a  remedy  over 
against  his  principal;  *  but  this  doctrine 
is  not  accepted  in  every  jurisdiction.* 
i  ai.  Same     situation      further     dla> 

The  presumption  whiah,  as  statad  in 
the  preeedii^;  section,  is  ordmarily  en- 
tertained  with   regard   ta  the  sole   lia- 


bility of  a  disclosed  [wincipal,  may  be 
rebutted  by  any  description  of  evidence 
txom  whidi  the  agent's  intention,  ac- 
tual or  imputed,  to  undertake  a  per- 
sonal respoBubility  for  the  snbagenl's 
renumeration,  may  be  warrantably  in- 
ferred. "A  pvBon  oontraeting  as  agent 
will  be  personably  liable,  whether  he 
is  known  to  be  an  agent  or  not,  in  all 
cases  where  be  makes  the  contract  in 
bis  own  name,  or  voluntarily  incurs 
a  personal  responsibility,  either  express 
or  implied."^  In  this  point  of  view  tbe 
subagent  is  entitled  to  refwver  against 
thfl  agent  if  any  of  the  following  sitna- 
tions  is  established. 


Where  the  effect  of  a  written  instni- 
meut  is  not  involved,  the  question 
whether  such  an  agreement  was  made 
is  essentially  one  of  faet,  to  be  deter- 
mined from  tbe  whole  evidence.'     But 


else.  It  was  the  defendant's  goods,  and  not 
Sadler's,  he  wa.g  employed  to  sell,  and  ha 
naturally  Rupposed  it  was  the  defendant, 
and  not  Sadler,  who  was  to  pay  liim  for 
Helling  them.  Sadler  bad,  however,  no  ac- 
tual GUthority  to  bind  tbe  defendaxi*''  by  a 
promise  to  pay  local  agents  a.  r^omniUsion." 
■  In  McKeiuia  v.  Nevius  (134^1  22  He. 
138,  38  Am.  Dec  291,  where  it  waa  held 
that  the  agents  in  Uaine  of  a,  peraon  resid- 
ing in  New  Brunswick  were  liable  for  tba 
expenses  incurred  and  aervices  rendered  by 
the  defendants  in  effecting,  at  the  request 
of  the  agents,  an  insurance  on  the  prin- 
cipal'B  ihip  {see  %  15,  note  4,  aupra),  the 
L-ourt  said;  "By  the  usage  of  trade,  a  rule 
may  be  considered  as  established  that 
Agents  or  factora  acting  for  merchants  raai- 
ilent  in  a  foreign  country  are  held  peraon- 
ally  liable  for  contracts  made  by  them  for 
their  employers,  notwithstanding  they  I'ullv 
^disclose  at  the  time  the  character  in  which 
they  act  This  arises  from  the  considera- 
tion that  the  merchant  abroad  and  hia  abil- 
ity to  discharge  bis  obligations  may  be 
imknown  to  those  who  assume  pecuniary  re- 
sponsLbility,  or  make  advances  or  perform 
^icrvices  on  his  account;  the  presumption  is 
that  the  credit  is  given  exclusively  to  the 
foreigner's  agent,  unless  rebutted  by  an 
agreement,  express  or  implied;  and  that  the 
liarty  dealing  with  the  a);ent  intend.'t  to 
trust  one  who  is  known  to  him  and  resides 
in  the  same  country  and  subject  to  the 
same  laws  as  himself,  rather  than  to  trnst 
to  one  who,  if  known,  cannot,  from  his  resi- 
dence in  a  foreign  country,  he  amenable  to 
those  laws,  and  whose  ability  may  be  af- 
fected by  local  institutions  and  local  ex- 
>-mptiunH,  which  may  put  at  hazard  both 
his  rights  and  his  remedies.  Story,  Agency, 
liS  2B8,  290,  400.  The  facts  in  the  case  at 
bar  show  that  all  parties  conformed  to  this 
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principle,  that  the  defeBdaota  made  thiir 
charges  exclusively  t«  the  piaintiS's  agents, 
and  did  not  seek  to  hold  him  reaptmsible." 

•  Evans,  Principal  i.  Agent,  **52&,  52«: 
Mecbem,  Agency,   $   656. 

tOgdeu  v.  RaymoDd  (1853)  22  C«nB.  i'li, 
58  Am  Dec.  420  (plaintiff  here  was  a  serr- 
aut). 

*  For  a  general  review  of  the  deciaionfi 
hearing  on  the  subject,  see  Heehem,  Agencv, 

i    560. 

1  Story,  Agency,  flth  ed.  S  2«9.  The  sub- 
ject of  an  election  by  tbe  subagent  to  hold 
the  agent  responsible  is  diaeuesed  generally 
in  Uechem,  Agency,  2d  ed.  g  1424;  CSark  t 
S.  Agency,  gg  461  et  seq.;  Evans,  Agescv, 
g  1424. 

For  a  case  in  which  it  was  beM  that  the 
fact  of  the  claimant's  obtaining  judgment 
against  the  agent  amounts  to  an  election 
not  to  sue  the  principal,  see  Furcnli  v.  Bitt- 
ner  (1810;  City  Ct.)  69  Misc.  112,  125  H.  Y. 
Supp.  36,  where  the  services  were  readereil 
in  pursuance  of  a  sealed  contract  which  did 
not  show  that  the  promisor  was  the  de- 
fendant's agent. 

■Willoughby  v.  Brown  (1014)  1*0  IIL 
App,  51;  Mahoney  v.  Kent  (1894)  7  Misc. 
720,  28  H.  Y.  Supp.  10  (verdict  susUinrd. 
the  evidence  being  conflicting  aa  to  exist- 
ence of  an  agreement) ;  Westaway  v.  CIom 
(1012)   —  Saak.  — ,  7  D.  U  R.  W9. 

In  Bartbell  v.  Peter  (1894)  88  Wia.  316. 
43  Am.  St.  Hep.  006,  80  N.  W,  429,  the  de- 
fendant, who  was  an  agent  to  sell  certain 
lands  for  a  principal,  agreed  to  pay  the 
plaintiff  a  commission  of  «500  if  be  would 
find  a  purchaser  ready,  able,  and  wiltinj! 
to  purchase  a  certain  parcel.  After  tht- 
plaintiff  found  and  produced  such  purchaser. 
deft-iidant  discovered  that  this  parcel  of 
land  was  not  the  property  of  bia  prmcipal- 
llis  contention  was  that  a  mutual  mistsiir 
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probably  no  court  would  now  uphold 
&  verdict  TThfch  contraveued  the  doc- 
trine embodied  in  several  decisions, 
that,  "vhere  a  sale  of  real  estate  is 
made  hy  an  ag^nt  with  the  assistance 
of  a  subagent,  under  an  agreement  to 
divide  his  commisBionB  vtth  him,  sueh 
sabag;«nt  is  not  entitled  to  recover  the 
romnaission  for  the  sale  from  th6  owner 
of  the  Iand."» 


Where  the  contract  between  the  agent 
and  the  subaj^ent  is  embodied  in  a 
written  instrument,  the  qnestion  wheth- 
er recovery  can  be  had  is  one  of  law 
for  the  court.*  The  extent  to  which 
parol  evidence  is  admissible  for  the 
purpose  of  modifying  ft  subagent's 
remedial  rights  under  sueh  a  contract 
is  indicated  by  the  following  statement 
in  a  leading  case:     "There  is  no  donbt 


of  fx^t,  whfeh  aroldcd  the  contract  to  pay 
commisMonB  on  the  sale,  vas  thus  diacloaeo. 
But  the  court  said;  "The  plaintiff  was  in 
no  way  rNpoiislble  for  tlie  defenilant'e  niie- 
take.  On  thess  factft  judgment  waa  rend- 
ercil  for  the  pUintifT.  ThM  juitKBieat  wm 
f^inly  righL  The  defendant's  wiiittJie  waa 
not,  witfaut  the  mfaaing  of  the  law,  a  mu- 
tual mistake.  The  fact  conoerning  which 
tlie  mistake  vaa  made  was  not  an  induce- 
ment to  the  contract,  or  materia)  thereto, 
M)  far  as  plaintiff  was  eoneemed.  The  plain- 
tiff performed  tbe  labor  which  he  agreed  to 
perform,  and  cannot  be  defeated  by  the 
fact  that  defendajit  was  n^ligenUi;  mi*- 
t*ken  as  to  a  fact  which  was  entirely  bnma- 
tprial  to  the  plaintiff,  and  which  theuld 
have  been  within  tbe  defendant's  own 
Icnowledge." 

In  Siler  v.  Perkini  (1912)  128  Teai.  360, 
47  L.ItA.(N.S.)  832,  1«  S.  W.  1060,  where 
the  defendants  were  sned  not  only  as  in- 
dividuals, but  aleo  as  agents  and  trustses 
of  all  of  the  shareholders  of  the  corpora- 
tion, a  portion  of  the  fruits  of  the  sale  of 
corporate  stock  which  bad  been  brought 
about  by  complainant  had  been  impounded 
by  injuBctioB  and  attachment  writs,  and  to 
diHcharge  these  writs  the  defendants  execu- 
ted an  individual  bond  to  pay  any  recovery 
which  complainant  might  obtain  in  the 
pending  cause.  Held,  that  the  defendants 
would  not  be  heard  to  say  that  tJiey  were 
not  personsUy  liable  for  the  decree  rend- 
ered in  the  caae. 

sMcCbmbe  v.  Moss  (ISlfi)  121'Ark.  633, 
181  S.  W.  WW. 

In  Carr<dl  v.  Tncker  (169);  Com.  PI.)  i 
:Miec.  397,  21  H.  T.  Supp.  062.  tbe  court, 
after  laying  it  down  if  Thompson,  the 
broker  whom  Uie  defendants  employed,  had, 
in  order  to  promote,  tbe  sale  in  queation, 
engaged  the  plaintiff  as  his  auxiliary,  on  an 
agreement  to  divide  com  missions,  then,  as 
Kubagent,  plaint  iff  must  look  only  to 
Thompson  for  compensation,  thus  proceed- 
ed to  review  the  evidence  bearing  upon  this 
point:  "ThompAcn  testifies:  'We  were  both 
brokers  in  the  matter.  There  was  a  sort 
of  implied  understanding  between  brokers 
that  I  would  divide  commiasiona  with  him.' 
I'laintiff  says  Thompson  'UHd.  me  he  would 
pay  me  a  commission,' — a  commissiou.  not 
the  commission;  and  he,  not  the  defendants, 
would  pay  it.  Obvionsly  the  plaintif  s  own 
version  of  the  transaction  is  in  harmony 
with  Thompson's  statement  that  he  was  to 
divide  his  commission  with  the  plaintiff. 
But,  that  the  plaintiff  understood  he  was 
only  to  share  Thompson's  compensation  ts 


cleared  ef  all  doubt  by  the  fact  that  he  pre- 

santed  a  bill,  and  threatened  suit,  for  only 
half  the  commission." 

In  J.  B.  Watkins  Land  Mortg.  Co.  T. 
Thettord  (1B06)  43  Tex.  Civ.  App.  530,  08 
S.  W.  T2,  it  waa  held  that,  having  regard 
to  the  evidence  introduced,  it  was  error  to 
refuse  an  instruction  to  the  effect  that,  if 
the  sale  in  question  had  been  made  by  de- 
fendant's agents  with  the  plaintiff's  assist- 
ance, under  an  agreement  with  them  to  di- 
vide the  conunissions  with  him,  he  would 
not  be  entitled  to  recover  anything  from 
the  defendant  for  bis  services. 

In  MeCormick  v.  OUnion  (1012)  ISS  Ho. 
App.  006,  153  S.  W.  257,  where  the  action 
waa  brought  by  the  employing  agent,  the 
court  thus  discussed  an  objection  raised  on 
the  ground  of  a  defect  of  parties  plaintiff; 
"It  appears  that  one  Allen  Davis  materially 
aided  the  plaintiff  in  fludins  the  purchaser, 
and  that  plaintiff  promised  bim  half  the 
eommistioB.  He  was  a  witness  and  testified 
that  he  had  no  contract  with  defendant  and 
did  not  look  to  him  for  any  pay ;  that  the 
arrangement  to  divide  the  commission  was 
altogether  between  him  and  plaintilT.  This 
is  BufBcient  to  relieve  defendant  of  any  lia- 
bility to  him." 

In  Wefcl  V.  gtiUman  (1907)  161  AU.  240, 
44  So.  203,  where  the  party  seeking  to  re- 
cover half  the  comniiasion  was  the  agent, 
who  had  brought  suit  against  the  subagent, 
after  the  latter  had  recovered  judgment 
against  the  principal  for  the  whole  of  the 
amount  which  was  to  be  paid  if  a  sale 
should  be  brought  about,  a  portion  of  the 
argument  of  the  court  proceeded  upon  the 
ground  that  the  agreement  between  the 
plaintiff  and  defendant  would  not  put  the  de- 
fendant in  any  relation  with  the  owner 
of  the  land,  so  as  to  give  him  any  right  to 
earn  or  claim  and  recover  commissions  from 
the  owner. 


ant  was  a  lervant, 

»In  -Etna  Ins.  Co.  v.  Church  (1871)  2) 
Ohio  St.  492,  Church  brought  an  action  to 
recover  a  share  of  one  twentieth,  or  6  per 
cent,  of  the  proflte  payable  to  J.  B.  Ben- 
nett, general  agent  of  the  company,  accm- 
ing  or  made  during  the  period  of  Church's 
service.  This  claim  waa  founded  upon  the 
following  letter,  written  by  Bennett  to 
Church:  "Dear  Sir:— The  proposition  now 
made  you,  for  re-engagement  of  your  Serv- 
ices, is  upon  about  the  same  line  of  duty 
aa  formerly  performed,  at  a  salary  of 
$3,300  for  the  first  year  and  traveling  ex- 
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that  where  such  an  agreement  is  made, 
it  is  competent  to  shew  that  one  or 
both  ot  the  contracting  parties  were 
agents  for  other  persona,  and  acted  as 
Buch  agents  in  making  the  contract,  so 
as  to  give  the  benefit  of  the  contract  ou 
the  one  hand  to,  .  .  .  and  chaise  vith 
liability  on  the  other,  ,  .  .  the  ua- 
Bftmed  princqials:  and  this,  whether  the 
agreement  be  or  be  not  required  to  be 
in  writing  hj  the  Statnte  of  Frauds: 
and  this  evidence  in  no  way  contradicts 
the    written    agreement.      It    does    not 


deny  that  it  is  binding  on  those  whom, 
on  the  face  of  it,  it  purports  to  bind; 
but  shews  that  it  also  binds  another, 
by  reason  that  the  act  of  the  ag«nt,  is 
signing  the  agreement,  in  pursuance  of 
his  authority,  is  in  law  the  act  of  the 
principal.  But,  on  the  other  hand,  to 
allow  evidence  to  be  given  that  the 
party  who  appears  on  the  face  of  the 
instrument  to  be  personally  a  eontrael- 
ing  party  is  not  such  would  be  to  allow 
parol  evidence  to '  contradict  the  writ- 
ten agreement;  which  cannot  be  done."* 


p«nBes  (say  cotnmpnehig  duty  first  of  June 
next),  and  annually  thereafter  bo  lonj?  as 
the  connect[oD  eontinueH;  in  addition  to  tliat 
salary  and  expenaeB,  an  interCBt  of  one 
twentieth  (5  p.  ct.)  of  the  general  agent's 
yearly  profits  account."  Held,  tliat  the 
trial  judge  had  properly  ruled  "that  the 
contract  for  a  share  of  the  ^neral  agent's 
yearly  profits'  account  was  the  contract  of 
the  company,  and  not  the  peraonal  contract 
of  the  agent.  ,  .  .  There  were  but  two 
parties  to  the  contract.  Church  on  the  one 
part  and  the  company  on  the  ether.  The 
contract  was  made  on  behalf  of  the  com- 
pany, by  ita  agent,  who  was  thereby  es- 
topped from  claiming  of  the  Company  the 
share  of  hia  profits  thus  contracted  by  the 
company  to  be  paid  to  another." 

In  Mosby  v.  Hunter  (184S)  31  N.  C.  (9 
Ired.  Ia)  119,  A  declared  against  B  for  the 
breach  of  an  agreement  in  writing,  signed 
by  B,  In  the  following  words;  "R,  H.  Mos- 
by has  promised  to  procure  for  my  mother  ; 
a  pension  from  the  government  of  the  Unit- 
ed States,  supposed  to  be  due  to  her  as  the 
widow  of  Lieutenant  Charles  Gerard,  and 
in  the  event  of  his  doing  so,  I  promiHe  and  . 
oblige  myself  to  give  the  said  R.  IL  Mosby 
one  half  of  the  money  due  her  on  account 
of  the  said  pension.  Given  under  my  hnnd 
the  3d  day  of  December,  1838.  Charles  IS. 
Hunter."  The  court  was  of  opinion,  "from 
the  terms  and  scope  of  the  contract,  that  it 
referred  exclusively  to  a  right  to  a  pension 
then  subsisting  or  supposed  to  subsist;  and 
that,  as  there  was  no  right  at  the  time,  the 
bargain  and  the  subject  of  It  failed  to- 
gether. The  defendant  had  no  notion  of 
employing  the  plaintifT,  nor  had  the  plain- 
till  any  intention  of  engaging,  to  solicit 
from  Congress  the  grant  of  ii  pension  to  this 
laity.  .  .  .  Indeed,  It  is  not  pretended 
that  the  plaintiff  performed  any  such  serv- 
ice as  that.  The  claim  is  that,  under  evi- 
<lence   prepared   to   establish,   as   was   snp- 

Cused,  an  existing  right  to  a  pension,  the 
idy  was  decided  to  lie  entitled  to  a  pension 
granted  four  years  afterwards.  Such  a  case 
was  not  at  all  in  the  view  of  the  parties. 
Tiiey  were  not  treating  for  the  division  of 
the  bounty  of  the  poimtry,  which  might 
never  he  grauled  and  was  altoscther  un- 
certain in  amount.  .  .  .  Both  the  words 
of  the  agreement  and  the  circumstances  re- 
pel the  plaintiff's  claim.     As  the  plaintiff's 
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I  services  did  not  inure  to  the  benellt  of  the 
defendant,  be  is  liable  only  as  far  ns  bp 
expressly  agreed.  In  sueh  a  owe  the  law 
cannot  imply  a  promise.  There  was,  there- 
fore, no  error  in  directing  the  jury  to  Und 
for  the  defendant  ou  the  second  count" 

The  following  general  atatemeiit  may  lur- 
fully  be  refeired  to  in  thia  connection: 
"Even  when  [the  agent]  diseloaes  the  namo 
of  hi«  principal,  if  he  signs  a  written  con- 
tract in  his  own  name  merely,  wUdi  does 
not  show  upon  its  face  that  he  was  actinj; 
as  the  agent  of  another,  or  in  an  efficial 
capacity  in  behalf  of  the  governmeot,  he 
will  be  peraonally  hound  thereby."  Mills 
V,  Hunt  (1838;  Ct.  of  Err.)  20  Wend.  )H. 
Y.)  431,  quoted  with  approval  in  Wheeler 
V.  Reed  (1864)   36  lU.  82. 

■Parke,  B.,  in  Higgiiia  v.  Senior  llMlt 
8  Mees.  &  W.  B34,  151  Bug.  Reprint,  127M 
(judgment  delivered  for  the  whole  court). 
The  question  to  which  a  negative  answer 
was  returned  in  this  case  was  whether,  in 
an  action  on  an  agreement  in  writing,  ]>ur- 
porting  on  the  face  of  it  to  be  made  by  the 
defendant,  and  subscribed  by  hira,  for  the 
sale  and  delivery  by  hiio  of  goods  above  thr 
value  of  flO,  it  is  competent  for  the  At- 
fendsnt  to  discharge  himself,  on  on  isNie 
of  the  plea  of  nonassumpsit,  by  provin); 
that  the  agreement  was  realty  mode  by  hii» 
by  the  authority  of  and  as  agent  for  .i 
third  person,  and  that  the  plaintiff  kiieir 
those  facta  at  the  time  when  the  agreement 
WHS  made  and  signed. 

For  another  useful  exposition  of  the  kiw. 
see  Mover  v.  Redmond  (1U12)  805  II.  Y. 
478,  4l"l„R.A.(N.S.)  tSTfi,  08  N.  E.  90«,  ap- 

Koved  in   Thomas   Gordon   Malting  Co.  >. 
rtels  Brewing  Co.   (1912)  20fl  N.  Y.  ,■»;. 
lOO  N.  R,  461. 

Tliese  anthorlties  seem  to  be  inconsistcnl 
with  the  unqualified  statement  in  the  hy\- 
labus  written  by  the  court  for  a  Geor)ti» 
caac,  that  parol  evidence  was  not  admissible 
to  vary  the  terms  of  a  plain  and  unambig- 
uous written  contract  between  these  gen^ 
eral  agents  and  the  plaintiff,  under  the  term, 
of  which  he  was  their  employee,  and  not 
thiit  of  the  company.  Boren  v.  Manhatlsn 
L.  Ins.  Co.  (\em  »l  Ga.  238,  26  8.  B.  3H. 
Only  the  syllabus  Is  reported,  so  that  it  i* 
impossible  (o  ascertain  what  precedent* 
were  relied  upon. 
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1).  Tbat  the  inbAgeBt  performed  tbe 
■•rrlees  in  «neation  va  tbe  nndev- 
■tmiidlBC  that  he  iraa  to  look  to  the 
aceiit   alena   for   his   ranivBertttioa. 

This  situation  exists,  whenever  an 
agent,  having  undertaken  the  perform- 
aaee  of  eome  duty  to  his  principal,  eni' 


ploys  on  hie  own  account  a  person  to 
assist-  him.*  Whether  the  contract  of 
employment  is  one  at  the  character 
thns  indicated  is  a  question  which  may 
defend  either  upon  the  language  of  a 
written  contract,'  or  which  may  be 
determinable    with   reference   to   other 


"Boren  V.  Manliattan  L.  Ins.  Co.  (180B| 
90  6a.  238,  26  S.  E.  314  (Insurance  company 
not  bound  for  compensation  of  a  person 
who  was  employed  by  ita  general  agents, 
In  their  iiulividual  capacity,  to  work  for 
it);  Xatioaal  Caah  Register  Co.  v.  Hagan 
(1904)  37  Tex.  av.  App.  281,  83  S.  W.  727 
(reiymg  opon  the  general  rule  atated  in 
Mechem,  Agency,  3§  1D7,  690);  and  the 
i-asea  cited  in  the  following  notes. 

T  In  Moore  v.  New  York  L  Ins.  Co.  (1808} 
—  Tena.  — ,  51  S.  W.  1021,  the  complain- 
ant. Moore,  made  with  Plant,  the  defend- 
ant's genera]  agent  In  Georgia,  a  contract 
which  ciintaiiied  the  following  pToviaioDS, 
among  others:  That  (be  complainant  Should 
act  exdusivcly  as  agent  for  the  party  of 
the  first  part,  and  that,  in  thus  acting,  he 
should  niibmit  to,  and  abide  by,  all  rules 
and  regulations  provided  by  the  party  of 
the  first  part  from  time  to  time,  and  by 
the  defendiiiit  company  in  ita  inetnictiona 
to  agents;  that  all  moneys  or  securities  re- 
ceived or  collected  by  the  compluinant,  for 
or  on  behalf  of  the  party  of  the  drat  part, 
should  be  held  by  him  as  a  liduclary  trust, 
and  should  be  paid  over  by  him  to  the  party 
of  the  first  part,  or  to  the  defendant  com- 
pany, if  it  should  notify  him  to  do  bo  be- 
fore be  should  have  paid  them  over  to  the 
party  of  the  first  part;  that  if  the  com- 
plainant should  n-ithhold  any  funds  after 
Ihey  had  been  demanded  from  him 


of  the  first  part,  unconditionally,  of  all 
claims  whatsoever,  accrued  or  to  accrue, 
nnder  the  contract  to  complainant;  that 
complainant  should  receive  a  specified  com- 
pensation for  policies  taken  during  his  con- 
tinuance as  agent  of  the  party  of  the  first 
part;  that  the  "party  of  the  second  part 
chall  have  under  this  agreement  no  claims 
whatever  for  conimiswonB  or  other  services 
against  the  New  York  Life  Insurance  Com- 
pany, and  that  said  party  of  the  first  part 
mi^t  offset  against  any  claims  under  this 
agreement  any  debt  or  debts  due  by  said 
party  of  the  second  part  to  said  party  of 
first  part;  "  that  no  charge  should  be  made 
by  the  complainant  for  any  extra  services, 
unless  such  serriees  should  have  been  or- 
dered in  writing  by  the  party  of  the  first 
pnrt  and  such  compensation  agreed  upon. 
There  were  other  provisions  looking  to,  and 
providing  for,  paramount  rights  of  the  New 
York  Life  Insurance  Company  to  any  funds 
in  tbb  hands  of  the  complainant.  The 
court  was  of  opinion'  that,  under  the  con- 
tract thus  entered  hito  by  complainant,  he 
mnst  look  to  Plant,  his  employer,  for  what- 
ever compensation  he  might  earn,  and  con- 
sequently that  he  bad  no  claim  against  the 
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insurance    company.      A    demurrer    to    th» 

complainant'a   hill   was,   therefore,   held   to 
have  been  properly  sustained. 

In  Lester  t.  New  York  L.  Ins.  Co.  (1802) 
84  Tex.  87,  10  S,  W.  356,  where  the  ap- 
pointee of  a  general  a^nt,  representing  in 
another  state  the  same  company  as  the 
one  sued  in  the  above  cage,  brought  aga: 
it  an  action  to  recover  damages  for  a  breach 
of  contract,  one  of  the  grounds  upon  which 
it  was  held  that  a  demurrer  to  the  com- 
plaint had  been  property  austained  was  thus 
stated:  'The  contract  itself,  being  made 
a  part  of  the  petition  as  an  exhibit,  con- 
trolled the  averments;  it  shows  afHrma- 
tively  that  the  company  was  not  to  bt 
Iraund  by  the  contract.  It  stipulates  thai 
plaintiflT  shall  have  no  claims  whatever  for 
commission  a  or  services  again  at  the 
pany." 

In  Matthews  v,  Jenkins  (1883)  8( 
4fl3,  the  agreement  in  question  was  one 
"entered  into  between  T.  W.  Matthew  a, 
secretary  of  the  Mutual  Etiilowment  . 
Hociation  of  Baltimore,  Maryland,  and 
T.  Jenkins,  of  Atlanta  Georgia,"  By  two 
clauses,  the  said  Matthews  agreed  to  pay 
the  said  Jenkins  a  specified  auni  per  month 
for  one  year,  as  a  guaranteed  salary,  and 
also  in  a  certain  contingency  all  the  com- 
missiona  of  the  membership  fee  over  and 
above  20  per  cent.  The  Instrument  was 
signed  by  T.  W.  Matthews,  without  the 
addition  of  any  words  giving  notice  that 
it  was  executed  by  him  as  agent.  It  was 
argued  that  the  agreement  created  in  legal 
effect  a  contract  between  the  associaticm 
and  the  plaintilT,  but  none  between  the  de- 
fendant and  the  plaintiff;  and  that  the 
suit  should  therefore  have  been  brought 
against  the  association.  The  court  rejeded 
this  contention,  saying;  "The  only  ques- 
tion to  be  detennincd  is  the  purpose  and 
intent  with  which  the  plaintiff  executed 
this  agreement.  Did  he  intend  to  bind  him- 
self or  the  aaaodationf  And  thia  question, 
we  think,  may  be  easily  answered  upon  a 
simple  examination  of  the  terms  which  the 
plaintiff  has  seen  fit  to  employ.  Here  all 
the  words  of  promise  are  the  words  of  the 
defendant.  ...  In  this  case  we  have 
no  parol  evidence  to  aid  us  in  the  con- 
struction of  the  contract.  It  fa,  however, 
on  its  face  the  peraonal  contract  of  the 
defendant  Matthews,  and  unless  we  are 
prepared  to  reverse  the  rule  that  a  party 
IS  to  be  held  to  intend  what  is  the  plain 
and  manifest  Import  of  the  language  he 
has  used,  it  must  be  so  held.  Nor  can  the 
circumstance  that  he,  in  one  place  in  the 
body  of  the  instrument,  speaks  of  himself 
as  the  secretary  of  the  Mutual  Endowment 
.Association,  overcome  or  even  weaken  tlM 
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elfert  of  thcwf  «Tiden«ea  that  the  contract 
wan  perHonal  as  to  Mattliewx,  and  not  in- 
tended to  bind  tlie  BBsociatiun.  At  most, 
this  statement  that  he  was  secretary  of 
the  association  aimplj  indifatea,  to  use  the 
lanpiage  of  Chief  Justice  Shaw,  in  Bradlce 
V.  Boston  Glass  Manufactory  (1B35)  10 
Pick.  (HSM.)  347,  quoted  by  Moncure,  J., 
in  Early  v.  WIIklnBon  (JBSa)  9  Gratt.  (V«.) 
at  p.  Tl,  'the  person  for  whose  account  his 
(tlie  defendant's)  statement  was  made,'  but 
does  not  indicate  an  intention  on  the  de- 
fendant's part  to  do  a  mere  ministerial  act 
in  giving  etfect  and  authenticity  to  the 
promise  of  another." 

See  also  Union  Casualty  &  Surety  Co. 
V.  Gray  (1902)  62  C.  C.  A.  224.  114  Fed. 
422,  reviewed  in  %  3,  eupra. 

»In  Sims  v.  St,  John  11B12)  105  Ark. 
880,  43  LH.A.(N,S.)  796,  J52  S.  W.  284, 
the  facts  which  were  held  to  show  that 
appellant  (plaintiff)  could  not  hold  the  ap- 
pellee liable  for  hie  compensation  were  thus 
stated:  "He  looked  to  Black  for  directiuns. 
He  had  no  correupondence  with  St.  John, 
and  never  saw  him  before  the  transaction 
was  consummated.  He  reported  all  his  ac- 
tions to  Black,  and  Black  reported  them 
to  appellee,  lii  none  of  the  transactions 
of  the  appellant  with  reference  to  procur- 
ing a  purchaser  do  we  find  him   professing 


recognized  the  appellant  as  his  agent, 
that  appellee  knew  that  appellant  claimed 
to  be  his  agent.  Under  the  facta  stated, 
it  may  be  said  that  appellee  knew  that 
his  agent  Black  had  the  appellant  em- 
ployed, and  that  appellant  performed  eerv- 
ices  in  procuring  a  purchaser  for  the  land, 
ilut  it  nowhere  appears  that  appellee  knew 
that  the  appellunt  expected  the  appellee 
to  pay  for  those  services.  The  intemrban 
tumpany,  whom  the  a'ppellant  interested, 
nod  who,  according  to  his  statement,  pro- 
i;ured  the  purchaser,  reported  its  acts  to 
the  appellant,  and  the  appellant  in  turn 
leported  to  Black,  and  Black  in  turn  re- 
ported to  the  appellee." 

In  McCombs  v.  Moss  (1916)  121  Ark. 
M3,  181  S.  W.  90r,  it  was  held  to  be  error 
to  refuse  an  instruction  which  embodied 
the  idea  that,  although  the  claimant  pro- 
cured the  purcliaser  of  the  defendant's  prop- 
erty, yet  >f  he  did  this  as  a  subagcnt  for 
his  immediate  employer,  one  Leslie,  and  not 
un  his  own  account  as  agent  for  appellant, 
he  must  look  to  Leslie  for  his  commissions. 

In  Miles  V.  Mays  (1890)  15  Colo.  133,  Z5 
I'ac.  312,  the  defendant.  Miles,  was  the 
hrother  of  Mrs.  Whitsitt,  the  owner  of  the 
property  sold,  aitd  appeared  to  have  entire 
control  of  that  property.  Mays  was  em- 
ployed by  Miles  exclusively,  haviiiK  no  ne- 
gotiations whatever  with  Mrs.  Whitsitt 
touching  the  transaction,  it  did  nut  appear 
that  she  was  at  any  time  consulted,  or 
that  her  advice  or  wishes  were  made  known 
to  Mays  or  otherwise  considered.  Accord- 
iug   to   the   testimony.   Miles   proceeded   in 
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all  reapecta  precis^  as  he  would  hive  if 
the  property  had  baloa)^  to  hin.  There 
was  aaiiuag  to  show  that  Ur».  Whitsitt 
refused  or  objected  to  the  sale  as  negoti- 
ted  by  Mays.  TTie  sole  responsibility  for 
uch  rejection  rested  with  Miles.  The  coun. 
dverting  to  the  objectioif  that  Miles  did 
LOt  in  words  assume  individual  respoui- 
)ility  for  the  payment  of  Slay's  com- 
aisBion,  said:  "But,  under  all  the  circum- 
stances, there  was  sufficient  in  the  record 
arrant  a  submission  to  the  jury  of  the 
question  as  to  whether  or  not  May's  em- 
ployment was  in  the  nature  of  a  subagencf: 
where  reliance  is  placed  upon  the  inter- 
mediate agent,  the  credit  being  given  is 
whole  or  in  large  part  to  liim,  and  not  ex- 
clusively to  his  principal.  In  such  cases  the 
rule  is  that  suit  may  be  brought  against  the 
immediate  employer,  even  though  his  princi- 
pal may  sometimes  also  be  liable.  Rtort. 
Agency,   386,    387." 

In  Rice  V.  Post  (1804)  T8  Huo.  54T,  2» 
IT.  T.  Siipp,  553,  one  BrufT  had  been  for 
many  years  the  agent  for  the  defeodaat 
to  manage  and  care  for  the  property  in 
question,  and  to  collect  the  rents.  He  was 
also,  at  the  time  to  which  the  eridence 
related,  author ized  to  sell  the  property. 
The  plaintiff,  who  had  been  for  some  time 
one  of  the  tenants,  always  dealt  with  BrulT. 
and  supposed  that  he  was  the  owner  ot 
the  property.  He  owed  about  (260  for  rent, 
when  BrulT  engaged  him  to  find  a  purchaser 
for  the  property,  and  agreed  to  pay  him 
double  commissions  if  he  succeeded  in  Had- 
ing B,  purchaser  at  the  price  of  C14.000. 
He  did  Snd  a  purchaser  whom  he  brought 
into  communication  with  Bruff,  and  a  sale 
or  exchange  of  the  property  was  efTecled. 
at  the  nominal  price  of  $14,000.  Bruff  si- 
lowed  the  plaintiff  credit  for  the  rent  due 
from  him,  asserting  that  this  full  amousl 
which  he  owed  him  for  commissians.  The 
plaintilT  chiimed  a  balance  of  S260,  as  bein^ 
still  due.  The  reasons  for  denying  his  rigfai 
to  recover  were  thus  stated:  "There  is 
DO  evidence  that  BrufT  was  in  any  manner 
authorized  by  the  defendant  to  employ  s 
subagent  or  broker  to  make  a  sale  of  tbc 
property,  and  of  course  none  that  he  wa« 
authorized  to  contract  for  the  defendant 
to  pay  double  commissions  for  auch  service. 
There  is  no  evidence  that  the  defendsnl 
knew  that  the  plaintiff  was  employed  to 
or  did  render  any  service  in  connection  with 
the  sale;  and  the  only  evidence  that  he 
knew  that  the  pleintifT  was  credited  with 
the  rent  due  from  him,  on  his  claim  for 
commissions,  was  tlic  admission,  b;  (he 
defendant's  answer,  that  he  had  paid  the 
plaintiff  the  sum  of  $ZS4.50.  This  admiuimi 
alTords  no  evidence  of  a  ratification  by  the 
defendant  of  the  contract  made  by  Bruff. 
because  there  is  no  evidence  that  be  ever 
knew  before  this  action  was  commenced  thil 
■ny  such  contract  had  been  made.  Tbt 
contract  made  did  not  purport  to  be  the 
defendant's  contract,  nor  to  be  made  for 
him;  but  was  made  by  Uruff,  and  was  un- 
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derotood  by  Oie  phlntiff  to  be  Btiatrn  con- 
tract in  hit  own  belutlf,  and  to  Mud  no 
one  but  himaelf.  The  fkuh  of  th»  plain- 
tiff's •ction  is  that  it  make*  ch«ie«  «l  the 
wrong  man  for  defeiklBiit." 

in  Date  v.  Hepburn  (189i>;  Com.  PI.) 
II  Misc.  2He,  33  N.  T.  Supp.  260,  affirmed 
>n  11897)  154  X.  Y,  763,  4fl  S.  E.  lOHS, 
Hiibb«)l  t  Company,  a  collection  agency 
in  New  York,  retained  plaintiff  aa  their 
attorney  to  take  proeeedingi  in  Chicago  to 
collect  lor  them  a  draft  placed  in  their 
hand  A  by  the  defendant,  Mra.  Hepburn,  and 
remit  proceeds  to  them  aiter  deducting  his 
feea,  the  amount  uf  wliicti  was  specified 
in  &  circular  accompanying  the  retainer. 
The  evidence  showed  that  plaintiff  was  ac- 
quainted with  one  of  the  Hubbells,  and 
had  had  previous  busineM  tranBactbas  with 
the  coDcem;  tkat  he  had  no  anderatand- 
ing  with  Mrs.  Hepburn  in  regard  to  com' 
pendation;  that  all  of  his  corre«pondence 
was  with  the  Hubbella;  that  the  first  notice 
defendftBt  had  of  any  claim  waa  when  tihe 
was  served  with  the  suminonB  and  com- 
plaint in  the  action,  and  that  the  only  bill 
for  his  services  which  plaintiff  ever  sent 
to  anyone  was  sent  to  Hubbell  and  Com- 
pany. It  also  appetired  that  defendant's 
HOii  aeted  as  ber  agent  in  all  of  these 
transactions;  that  whatever  he  did  was  done 
irith  Hubben  ft  Company;  and  that  in  the 
i-ourse  of  thesi?  dealing?  he  knew  that  the 
plaintiff  was  tlie  attorney  of  record  in  the 
action  aommeneed  in  the  state  of  Illinois. 
The  court  said:  "Under  such  a  state  of 
facts,  ft  is  clear  tbat  the  plaintiff  was  ect- 
ingr  on  a  retainer  from  Hubbell  A  Com- 
pany, and  not  from  the  defendant,  and 
the  question  of  her  liability  depends  upon 
whether  or  not  Hubbell  t  Company  were 
merely  ber  agents  in  the  transact  Ion,  or 
were  themselves  principals;  and  we  think 
there  <^ii  be  no  doubt  but  that  they  were 
principals.  Uuder  the  name  of  an  agency, 
they  were  conducting  a  collecting  business 
on  their  own  account.  They  would  be  re- 
sponsible to  the  defendant  for  the  collection 
of  the  money,  not  as  agent,  but  as  prin- 
cipal. So  they  are  responsible  to  the  plain- 
titr  for  any  services  rendered  by  him  to 
them.  They  undertook  to  collect  the  note, 
and  not  merely  to  employ  agents  for  the 
defendant  to  do  so."  The  authorities  re- 
lied upon  were  Hoover  v.  Greenbaum  (187*1 
61  N.  T.  305,  affirmed  in  (1876)  01  V.  S. 
308,  and  Bank  of  Clarke  County  v.  Gilman 
(1804)  81  Hun,  487,  30  H.  Y.  Supp.  1111, 
in  both  of  which,  however*,'  the  point  in- 
volved was  the  liability  of  the  collecting 
agent  for  the  acts  of  the  subagent. 

In  McConnell  r.  Hglderman  Ui>09]  24 
Okla.  129,  103  Pac.  503,,  where  the  right 
of  Holdermari  to  recover  for  service^  ren- 
ilered  in  procuring  oil  leases  was  iiUlrmed, 
the  defendant  insisted  that  he  was  an  agent 
of  certain  oil  companies,  nnd  that,  acting 
an  the  agent  of  these  companie«.  he  em- 
ployed plaintiff  to  represent  thl-ae  com- 
panies in  procuring  the  leasi^s.  The  plali 
tiff  testified  in  sulMttancc  that  a  short  tin 
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before  (he  leases  were  taken,  the  defendant 
called'  him  up  on  a  long  distance  telephone, 
and  requested  kin  to  put-  out  hts  men  in 
a  certain  district  and  pick  up  leases,  for 
which  he  would  be  paid  a  specifted  oom- 
misaion.  The  defendant's  evidense  regard- 
ing this  conversation  was  to  the  same  effect. 
He  also  testiiled  that  a  few  days  after- 
wards he  had  gone  to  the  plaintiff's  office, 
and  confirmed  what  he  had  said  over  the 
telephone;  that  he  told  the  plaintiff  to  take 
the  leases  in  the  name  of  Planters'  Oil  ft 
Cas  Com|*ny,  and  a  few  days  later,  to 
chanRe  the  name  to  Polo  Oil  C-ompany; 
that  the  plaintiff  took  several  leases  for  the 
Planters'  Company,  and  the  balance  for 
the  Polo  Oil  &  Gas  Company;  that  he  told 
the  plaintiff  to  forward  the  leases  to  him  at 
Ik,  along  with  the  draft  and  voucher  acoon- 
panying  same,  so  that  payment  might  be . 
made;  that  the  drafta  tor  the  Planters'  Oil 
&  Oas  Company  were  paid  by  him  as  treas- 
urer of  that  company;  for  P.  D.  McConnell 
were  paid  with  a  P.  D.  McConnell  cheek; 
and  that  those  for  the  Polo  Oil  &  Oas  Com- 
pany were  paid  by  neans  of  a  draft  drawn 
OB  it  throngh  a  bank.  The  business  was 
conducted  in  accordance  with  the  arrange- 
ment thus  made  between  the  parties  above 
set  out,  and  the  charges  for  all  service  reo- 
dered  by  Roldennan  were  made  on  his  books 
against  McConnell,  and  not  against  any  of 
the  eompanies.  The  court  vra^  of  opinion 
that  the  contract  shown  by  this  testimony 
wMs  an  agreement  on  the  part  of  "the  de- 
fendant to  employ  the  plaintiff  peraonally. 
and  not  as  an  agent;  and  that  the  inference 
to  be  drawn  from  the  testimony  was  not 
rebutted  by  proof  that,  after  all  of  the 
work  was  done,  the  plaintiff  had  sent  to- 
the  defendant  bills  for  the  leasee  to  the 
oil  companies,  riiarged  in  the  names  of  the 
companies  to  which  they  were  made;  and 
that  he  thereafter  wrote  a  letter  to  the 
defendant  in  which  he  urged  him  to  have 
the  parties  to  whom  the  leases  were  made 
pay  for  the  same.  The  further  wintention 
that  the  fact  that  the  leases  were  not  taken 
in  the  name  of  defendant,  but  in  the  names 
of  the  different  oil  companies,  was  evi- 
dence that  the  plaintiff  understood  and 
knew  that  he  wag  not  working  for  the 
defendant,  but  was  hired  by  and  was  work- 
ing for  these  oil  companies,  v«aa  rejected. 

In  Hill  V.  Morris  (1884)  15  Mo.  App.  SM, 
where  an  action  brought  to  recover  the 
amount  of  the  losses,  including  commissions 
and  telegrams,  incurred  as  a  result  of  n 
transaction  under  which  certain  barrels  of 
pork  were  sold  for  the  account  of  the  de- 
fendant's on  the  Chicago  board  of  trade. 
was  held  not  to  be  maintainable,  the  rea- 
sons of  the  court  were  thus  stated:  "Our 
view,  then,  upon  the  question  now  raised 
is  that  ^forris  and  Hill  were  principal  con- 
tractors; ihat,  by  the  contract  between 
them.  Hill  made  himself  the  agent  of  Mor- 
ris to  sell  the  Ave  huiidre<l  barreU  of  pork 
for  future  delivery  on  the  Chicago  market, 
,  using  his  own  instrumentalities  to  effect 
■  the   sale;   that  he  was  not  constituted  an 
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e.  Th«t  tbere  !■  >o  other  reaponalbl* , 
priiLolpKl  to  ^hoBi  raiort  cam  ba 
hm4  ezoept  the  latarKsdl*t«  ««*>t 
bj    ^kont    th«    aBbaBeBt    vaa    em- 

This  situation  is  illustrnted  by  vari- 
ous cases  in  which  promoters  of  cotn- 
pBuies  have  been  held  liable  for  services 
rendered  under  contracts  made  by 
them.'" 

S  32.  Subagent  employed  by  profetaed 
agent  acting  in  exceaa  of  ftia  oulhor- 

One  of  the  accepted  doctrinea  of  the 


law  of  agency  ia  the  following:  "When- 
ever any  party  undertakes  to  do  any 
act  as  the  agent  of  another,  if  he  doM 
not  possess  any  authority  from  the  prin- 
cipal therefor,  or  if  he  exceeds  the  ao- 
tbority  delegated  to  him,  he  vill  be  per- 
sonally liable  to  the  person  with  whom 
he  is  dealing  for  and  on  account  of  his 
principal." '  This  doctrine  haa  been 
discussed  under  its  ganeial  aspects  in 
tlie  monograph  appended  to  Haupt  v. 
Vint,  34  L.R.A.(N.6.)  pp.  518  et  seq. 
The  caaes  in  whieh  it  hss  been  reeog- 
nized  with  respect  to  contracts  of  the 
type  now  under  discussion  are  cited  in 


agent  to  appoint  another  agent  for  this 
purpose,  bnt  that  he  was  an  independent 
contractor;  that  Nichols  was  merely  hii 
agent,  and  not  the  a^nt  of  Morris;  that 
that  there  was  no  privity  of  contract  be- 
tween Nkhoh  and  Morris;  that  Nichols 
could  not  maintain  upon  the  contract  an 
action  against  Morris  and  the  partners  of 
Morris,  because  he  had  no  contract  with 
Morris;  but  that  whaterer  cause  of  action 
be  may  have  had  was  against  Uill  only, 
with  whom  the  contract  which  he  made  was 
made.  In  other  words,  we  think  it  is  clear 
that  the  position  of  Nichols  was  that  which 
is  sometimes  termed  in  law  that  of  a  sub- 
agent;  and  the  general  rule  unquestionably 
is  that  the  principal,  on  the  one  hand,  hsiS 
no  right  of  action  against  the  subagent 
(Trafton  V.  United  States  (1S4&)  3  Story, 
666,  Fed.  Cas.  No.  14,135;  Hoover  v.  Wise 
(1876)  el  n.  S.  308,  311,  23  L.  ed.  3112, 
3M;  Homan  v.  Brooklyn  L.  Ins.  Co.  (1879) 
T  Mo.  App.  22);  nor,  on  the  other  hand, 
has  the  subagent  a  right  of  action  against 
the  principal  (Corbott  v.  Scbumacker  (1676) 
S3  111.  403),  where  the  position  of  the  iu- 
teripediate  agent  was  that  of  an  independ- 
ent contractor  or  undertaker,"  The  theory 
indicated  by  the  language  of  the  tatter  part 
of  this  passage  seenu  to  be,  that  the  ex- 
pression "subagent"  does  not  apply  to  a 
person  hired  by  an  agent  on  such  a  footing 
as  to  brinK  him  into  privity  of  contract 
with  the  pr^cijial.  This  view,  if  it  was  ac- 
tually entertained,  was  plainly  erroneous. 
Obviously  the  decision,  if  it  is  to  stand  at 
all,  must  be  supported  either  on  the  ground 
that  the  agent  was  not  invested  with 
the  implied  power  of  delegating  bis  func- 
tions on  terms  which  would  rmder  the  dele- 
gate an  agent  of  the  principal,  or  on  the 
ground  that  the  plaintiff  understood  that 
he  was  to  look  to  the  agent  for  hts  re- 
muneration. The  failure  of  the  court  to 
realize  clearly  the  necessity  of  basing  its 
judgment  specilically  on  one  or  other  of 
these  grounds  renders  the  case  a  somewhat 
unsatisfactory  precedent.  It  may  be  ob- 
served, moreover,  that  the  expresBion  '■in- 
dependent contractor"  is  employed  in  a 
sense  which  is,  to  say  the  least,  unusiinl 
in  cases  of  the  type  now  under  considera- 

For  cases  which  involved  merely  the  re- 
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medial  rights  of  the  subagent  as  against 
the  agent,  the  question  of  tlie  pTineipal's 
liabilitv  not  being  raised  or  adverted  to. 
nee  W^an  v.  Snyder  (18841  118  IB.  W.  1 
N,  E.  469]  Provident  Trust  (  i.  v.  Dar- 
Tougfa  (l&Oe)  168  Ind.  2»,  7S  X.  B.  1030; 
Murphy  v.  HiitibrkUe  (ISOS)  132  Iowa,  114, 
109  N.  W.  471;  Parkar  v.  MerriU  {18WI 
173  Mass.  391,  63  N.  E.  913;  Olsen  v.  Jor- 
dtm  (1888)  38  Minn.  466,  38  N.  W.  485: 
Blake  v.  Austin  (1903)  33  Tax.  Civ.  App. 
112,  76  S.  W.  671;  Barthell  v.  Peter  (18941 
88  WU.  316,  43  Am.  St.  Bep.  90«,  «0  N. 
W.  42B. 

It  has  been  held  that  the  Washington 
enactment  (Uws  lOOii,  p.  110;  Rem.  &.  Bal. 
Code,  %  6280),  which  provides  that  an  agree- 
ment authorising  the  employing  of  an  agent 
or  broker  to  sell  or  purchase  real  estate 
for  compvoeation  or  comniisBion  shall  be 
void  iinleHS  in  writing,  covers  only  con- 
traots  between  the  owner  of  land  and  the 
agent  who  sells  or  agrea  to  sell  the  same, 
and  consequently  it  does  not  apply  to  trans- 
actions between  two  brokers  or  real  eotate 
men.  Jones  v.  Kehoe  (1911)  61  Wash. 
423,  112  Pac.  407;  Armstrong  ».  Webber 
i.  Co.  (1916)  92  Wash.  205,  158  Pac  067. 
One  of  the  coses  in  which,  under  the  Codes 
of  three  states,  a  person  who  assumes  to 
act  as  an  agent  is  responsible  to  a  third 
person  as  a  principal  for  his  acts  in  the 
couTss  of  his  agency,  ia  "when,  with  his 
consent,  credit  is  given  to  him  personally 
in  a  transaction."  Cat.  Civ.  Code  1915,  g 
2343  (1);  N.  D.  Civ.  Code  1005,  g  5791 
(1) ;  S.  D.  Civ.  Code  1B08,  S  1806  (1). 

*  For  the  genera]  rule  aa  to  the  personal 
responsibility  of  the  intermediate  agent  un- 
der such  circumstances,  see  Story,  Agency, 
9  280. 

MKelmer  v.  Baxter  (1866)  L.  R.  2  C.  P. 
(Eng.)  174,  36  L.  J.  C.  P.  N.  S.  M,  12 
Jur.  N.  S.  1018,  15  L.  T.  N.  S-  213,  15 
Week.  Rep.  278;  Scott  v.  Ebury  (18671  L. 
R.  2  C.  P.  (Ena.)  255,  36  L.  J.  C.  P.  K. 
S.  161,  15  L.  T.  N.  S.  506,  15  Week.  Eep. 
517;  Hub  Pub.  tto.  v.  Richardson  (18911 
59  Hun.  826,  37  If.  Y.  S.  E.  541,  13  X. 
Y.  Supp.  665. 

»  Story,  Agency,  %  264,  quoted  in  Oliver 
V.  Moraweti  (1897)  97  Wis.  332,  72  N.  W. 
877. 
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the  footnote.'  Aa  explained  in  the 
tnonograph  appended  to  Baupt  v.  Vint, 
34  L.E.A.(N.S:)  pp.  535  et  seq.,  its  ra- 
ttonale,  according  to  the  theory  nov 
generally  adopted,  is  an  implied  war- 
ranty on  the  part  of  the  agent  that  he 
was  empowered  to  contract  on  behalf  Of 
the  principal.    In  this  point  of  view  he 


ia  deemed,  so  far  as  the  cases  which  faU 
within  Ihe  scope  of  the  present  mono- 
graph are  concerned,  to  insure  the  sub- 
agent  against  conaaqueaees  arising  from 
tiie  defect  of  authoiityi  vis.,  the  loss  of 
the  OMnpcnsation  earaad  by  the  perform- 
ance of  the  service  in  queation.' 


■In  Oliver  v.  JUorawetz  (1S0T)  97  WU. 
332,  72  N.  W.  877,  it  wa*  found,  in  aiiiwer 
tu  the  Grat  queetiou  submitted  to  the  jury, 
that  the  i3efeni]ant  reprenented  to  Oliver, 
The  plaintilT,  that  he  (Moraw^tz)  n-as  au- 
thorized by  bit  eo-owners  to  sell  the  rnil 
estate  in  question  upon  the  ternia  etlited 
in  the  receipt  which  was  given  in  evi ' 
After  the  plaintiff  had  performed  hi 
dertaking  and  procured  a  purchaeei 
defendant,  as  well  as  hia  co-owner 
fu^ed  to  Bign  the  pa^er  or  carry  out  and 
conclude  the  sale.  The  deteniUnt  testiflcil 
explicitly  that  he  wan  not  autli 
mU  the  property.  Held,  that  as  he  hud 
induced  the  plaintiff  to  act  in  the  premises, 
and  procure  a  purchaser  upon  the  specilled 
terms,  he  was  bound  to  make  the  agree- 
ment  good,  or  be   responsible   for  the  con- 

fn  Houston  Cotton  Oil  Mill  ft  Mfg.  Co. 
V.  Bihby  (IBM)  43  Tex.  Civ,  App.  100.  95 
S.  W.  582,  a  judgment  for  the  plaintilT 
was  reversed  on  grounds  thus  stated:  "The 
evidence  shows  conclusively  that  Grigg, 
while  appellant's  agent  to  purchase  cotton 
seed,  had  no  authority  whatever  to  employ 


Ij  beyond  the  scope  of  his  apparent  au- 
thority to  make  such  contract  of  employ- 
ment. It  alio  ahows  beyond  controversy 
that  appellant  aever  aoquiesoed  in  oi  raliSad 
Urif^s  employment  o{  the  appellee.  The 
contract  sued  upon  shows  npoo  its  face 
that  it  waa  entered  into  between  Grigg  aod 
Bibby  in  their  own  names  and  in  their  own 
behalf,  the  appellant's  name  not  being  xnen- 
tioned  or   in  any  way  coenected  with   it." 

For  other  oasu  in  which  the  role  was 
applied  or  recognistd,  ■««  National  GBifa 
Register  Co.  v.  Ison  (1894)  04  Oa.  463,  £1 
8.  E.  228;  Roach  v.  Rutter  (lgO»)  40  Molt. 
167,  106  FUc  S66;  Taylor  v.  NostiaDd 
(IB02)  134  M.  T.  106,  31  N.  E.  249;  Browa 
v.  Barse  (IBM)  3  App.  Div.  207,  38  H.  Y. 
8upp.  400;  Williams  v.  Moore  (1900)  24 
Tex.  av.  App.  402,  68  8.  W.  953;  Westa- 
way  v.  Close  (1918)  —  Saak.  — ,  7  D.  L. 
R.  S4S. 

For  a  case  in  which  the  agent  was  held 
personally  liable  for  the  compensation  of 
m  servant,  see  Hewitt  v.  Roudebnth  (lfl72) 
24   La.  Ann.   2S4. 

In  Owen  v.  Hafley  (1014)  186  Mo.  App. 
1,  171  S.  W.  073,  the  facts  of  which  are 
stated  in  §  7,  note  2,  subd.  h,  ante,  it  was 
contended  that  Hadley  and  Morris  were 
liable,  upon  the  theory  that,  without  being 
authorised  to  do  so,  they  procured  the  serv. 
ices  in  question  to  be  rendered  for  the 
benefit  of  others.     But  the  facts  were  con- 

L.R.A.10JSF. 


aidered  to  be.  such  aa  to  leave  up  roont 
for  the  application  of  this  theory.  The 
court  said  :  "All  that  ia  shown  as  to  Gov- 
ernor Ifadley's  roimectjon  with  the  ulti- 
mate employment  of  plaintiff  tor  this  work 
is  that  he  told  plaintifT,  as  the  latter  says, 
to  report  to  Judge  Hpencer,  with  whom 
plaintjff  made  his  agreement.  And  Ur.  Mor- 
ris appears  to  have  left  the  matter  of  em- 
ploving  plaintiff  entirely  in  Judge  Spen- 
cers hands,  and  to  have  done  nothing  where- 
by to  bind  hhnself  personally  in  the  prem- 
ises. And  the  evideuoe  Is  that  while  the 
services  were  (wing  rendered,  Mr.  Morris 
took  charge  of  making  the  weekly  pay- 
ments to  plaintiff,  and  learned  that  plain- 
titf  was  claiming  jlOO  per  week,  whereupon 
he  told  plaintiff  that  he  would  pay  but  l-'iO 
per  week.  We  see  nothing  in  the  evidence 
to  fasten  personal  liability  upon  either  of 
these  two  defendants." 

It  has  been  laid  down  broadly  that  "where 
the  subagent  has  been  appointed  without 
authority,  and  hia  sets  are  afterward  rati- 
tled,  he  con  recover  no  compensation  from 
the  principal,  but  must  look  to  the  agent." 
Hanhaek  v.  Corrigan  (1808)  7  Kan,  App. 
479,  64  Pac.  129,  quoting  I  Am.  ft  Eng.  Enc. 
Law,  395,  note.  But  obviously  this  state- 
ment needs  some  qualification,  for  the 
"ratiHcation"  may  be  effected  under  circum- 
stances which  show  an  intention  on  the 
part  of  the  principal  to  asBUme  responsi- 
bility  for   the   payment   of   the   compensa- 

The  following  provision  ia  found  in  the 
Codes  of  three  states;     If  an  agent  employs 


the  principal  of  the  former  has  r 
tion  with  the  latter.  CaL  Civ.  Code,  3 
2350;  N.  D.  Civ.  Code  1905,  §  S795;  8.  D. 
Civ.  Code  1908,  |  1700. 

One  of  the  cases  in  which,  under  the 
same  Codes,  a  person  who  assumes  to  act 
as  an  agent  is  responsible  to  third  persons 
for  his  acts  in  the  course  of  his  agency, 
is:  "When  he  enters  into  a  written  con- 
tract in  the  name  of  his  principal,  without 
believing,  in  good  faith,  that  he  has  au- 
thority to  do  so."  Cal.  Civ.  Code  1915,  S  2343 
(2);  N.  D.  Civ.  Code  1905,  g  5791  (21;  S. 
D.  Civ.  Code  IBOS,  §  laoS  (2). 

Under  Ixiuisiana  Civ.  Code,  art.  3013 
(2082),  the  mandatary  is  responsible  to 
those  with  whom  he  contracts  only  when  he 
has  bound  himself  person  si  ly.  Code.  arts. 
3013  (2982),  or  when  he  has  exceeded  hia 
powers  without  having  exhibited  his  au- 
thority. See  Gilmsn  v.  Bonner  (1832)  7 
U.  Ann.  6?4. 

■  Oliver  v.  Morawetz  (1807)  07  WU.  S32, 
72  N.  W.  877. 


no,  Cookie 
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$  93.  Subagent  entflayeS  }>y  agent  who 
dUt  not  diMloM  hta  agency- 
The  general  rule  applicable  to  this 
aitnation  has  been  thus  formulated  by 
the  New  York  court  of  appeals:  "A 
person,  even  titough  making  an  agree- 
ment for  another,  makes  himself  per- 
sonalty liable  thereon  if  he  oontrscts 
in  hia  own  name  without  discloBing  hia 
principal,  although  the  other  party  to  the 
contract  mav  suppoae  that  he  is  acting 
as  an  agent.'  Under  such  circumstances 
the  credit  is  presumed  to  have  been  giv- 
en to  the  agent  himself.* 


As  is  indicated  by  the  phraseolugy 
of  the  statement  above  quoted,  the  agent 
is  not  relieved  of  liability  unless  be  dis- 
closes not  merely  the  fact  of  his  beioii; 
an  agent,  but  also  the  name  of  bis  prin- 
eipal.' 

In  order  to  exclude  the  operation  uf 
this  rule,  it  must  be  shown  that  the 
claimant  had  aetnal  knowledge  of  ibv 
agency.  It  is  not  enough  that  the  ei- 
istence  of  the  principal  might  have  been 
discovered  by  him.*  "There  U  no  hard- 
ship in  the  rule  of  liability  againsi 
•gents.     They  always  have  it  is  their 


iDe  Remer  v.  Brown  (1801)  165  H.  T. 
419,  50  K.  E.  12B. 

For  cose*  in  wli[ch  the  fact  of  noiidis- 
rloeure  was  held  to  involve  tbe  inference 
of  liability  on  t^ie  part  of  the  agent,  see 
Loehde  v.  Balsey  (IHnS)  8H  IlL  App.  452; 
Bacon  v.  Rupert  U3S0|  30  Minn.  512,  40 
X.  W,  a32i  Mahoney  v.  Kent  11804;  Com. 
PI.)   7  Misc.  728.  28  N.  Y.  Supp.  li). 

In  Dameron  v.  Quicic  {1914)  116  Va.  614, 
82  S.  E.  709,  the  ratio  decidendi  was  that 
the  claimant,  who  sought  to  recover  for 
ser vices  rendered  with  respect  to  certain 
patenta,  wae  not  shown  to  have  elected  to 
Due  an  undiecloaed  principal. 

See  also  the  caeea  cited  in  g  64,  note  1, 
of  the  monograph  appended  to  Martindale 
v.  Lobdell-Emery  Mfg.  Co.  ante,  1. 

For  casea  in  which  the  liability  of  the 
agent  to  servantB  employed  by  him  waa 
affirmed,  see  Wood  v.  Brewer  (1882)  73 
Ala.  2S9;  Keen  v.  Sprague  (1824)  3  Me. 
77)  Purcell  v.  Aronaon  (1896)  Sup.  App. 
T.)  40  ir.  Y.  Supp.  1147  (plea  of  having 
acted  as  agent  not  established  unless  the 
liefcndant  proves  not  only  that  he  did  »o 
act,  but  also  that  the  capacity  in  which 
he  acted  waa  disclosed  to  the  employee). 

The  consequences  of  a  failure  to  diactose 
the  principal  are  diacuBsed  generally  in 
Mechein  on  Agency,  2d  ed.  g  1410. 

In  Porter  v.  Day  (1892)  44  IIL  App. 
2G6  (action  to  recover  commissions  in  re- 
spect of  sale  of  land),  an  instruction  was 
iield  to  be  erroneous  for  the  reason  that 
it  did  not  embrace  (he  principle  thus  formu- 
Uted  in  Wheeler  v.  Beed  (1864)  38  UL  81 
(action  on  warranty) :  "It  is  a  settled 
rule  in  verbal  contracts  if  the  agent  does 
not  disclooe  bis  agency  and  name  his  princi- 
pal, he  binds  himself  and  becomes  sub- 
ject to  all  liabilities,  expreas  and  implied, 
created  by  the  contract  and  tranaaction,  in 
the  same  manner  as  if  be  were  the  princi- 
pal in  interest." 

»  Story.  Agency,  g  266. 

tin  Siler  v.  Perkins  (1912)  126  Tenn. 
aet),  47  I«R.A.{>I.S.)  232,  149  S.  W.  1060, 
where  it  was  held  that  one  who  negotiates 
with  a  broker  to  sell  the  stock  of  a  corpora- 
tion of  which  he  is  a  part  owner,  without 
lUsclosing  the  names  of  the  co-owners  whom 
he  stated  to  exist,  cannot,  while  sharing 
in  tlie  bweftt  of  the  broker's  eervicea,  avoid 
liability  for  the  comuiiaaion,  on-  the  theory 
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that  he  was  merely  agent  for  a  disclosed 
principal.  The  argument  that  the  defend- 
ants Perkins  and  Gatliff  were  acting  » 
agents  for  a  disclosed  principal  van  based 
upon  one  of  complainant's  answers  to  thi- 
e^ect:  "I  have  always  understood  t^at  Dr. 
Gatliff  and  Mr.  Perkins  and  a  man  in  Ohki 
were  the  principal  and  largest  owners  of 
the  stock."  But  the  court  said:  "\Vi- 
think  it  clear  that  when  these  defendaol'. 
without  disclosing  to  complainant  the  naaie~ 
of  the  holders  of  the  stock,  assumed  In 
represent  the  holders  of  all  the  stock,  odIt 
giving  to  complainant  the  know1«jge  thiil 
one  man  in  Ohio  and  themselves  were  the 
principal  owners  of  the  stock,  it  cannot  1* 
a  aid  that  these  defendants  disclosed  lh<> 
names  of  their  principals  to  complainsnl: 
and  when,  under  these  facts,  they,  lor  them- 
Helves  and  their  associate  stockholders.  *r- 
cepted  the  benefits  of  the  service*  of  roni- 
plainant  In  findine  for  them  a  purrhiscr 
for  the  entire  capital  stock  under  a  con- 
tract express,  or  one  arising  by  iniplkfl- 
tion  of  law  out  of  the  dealings  between  thfm 
and  complainant,  tliey  cannot  defeat  bir  n- 
covery  of  just  compensation  for  making  thp 
sale  or  finding  the  purchaser  who  took  ill 
the  stock  at  a  price  agreeable  to  all  ihf 
stockholders,  by  invoking  the  defense  that 
complainant's  contract  for  co■l^)ena■tiao  wal 
not  with  them,  but  with  their  prineipalf. 

See  also  ^  54,  note  3,  of  the  monograpli 
appended  to  Martindale  v.  Lobdell-Emerv 
Mfg.  Co.  ante,  1. 

la  view  of  this  reoogniied  condition  [H'«- 
cedent  to  the  agent's  immunity,  snth  i 
statement  as  the  following  it  somevbii 
lacking  in  precision:  ''A  perstm,  contrscl- 
ing  as  agent,  will  be  personally  responsi- 
ble, where,  at  the  lime  of  uiaJung  the  ivn- 
tract,  be  does,  not  discloae  the  fact  of  his 
agency,  but  treats  with  the  other  psrtj 
as  being  himaelf  the  principal;  for  in  suci 
case  it  follows,  irresistibly,  that  credit  i> 
given  to  him  on  account  of  the  coDtrsH. 
He  must  disclose  the  fact  that  he  ia  srl- 
ing  .only/ss  .agent,  in  order  that  the  oUict 
piarty  may  determine  whether  lie  n-ilj  tu*t\n 
the  responsibility  of  the  principal  in  the 
transaction."  WTiitina  v.  Saunders  llSHRi 
23  Misc.  332.  51  N.  Y.  Supp.  211  (arlion 
for  recovery  of  commission  on  sale  held  lo 
be  maintainable  against  agcnt). 

•  Mahoney   v.   Kent    (1894)    7   Misc.  726, 
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own  pover  to  relieve  thexaselves,  and 
wbett  they  do  not,  it  must  be  presumed 
that  they  iutend  to  be  lUbW 

A  disclosure  of  the  principal  by  the 
agent  after  the  trSDsactioa  in  respect 
of  which  the  services  were  rendered  has 
reached  such  a  stage  that  the  subsgeut 
has    aequired  a  perfected  right  to   his 


compensation  is  not  sufficient  te  rejtiare 
the  agent  of  liability."  "Nor  is  the  com- 
meacement  of  an  action  af^ainst  the 
piinoipal  conclusive  evidence  of  an  in- 
tention to  hold  him  alone.  Nothing 
short  of  satisfaction  from  the  principal 
would  in  such  a  case  be  oonolusive  evi- 
dence of  a  discharge  of  the  agost."^ 


28  N.  T.  Snpp.  19;  MeConnell  v.  Holder- 
man  (1009)  24  OUa.  189,  103  Pae.  593; 
Story,  Agency,  f  664. 

•  Cobb  V.  Knapp  (1877)  71  N.  Y.  34«,  27 
Am.   Rep.  31. 

*  In  Whiting  v.  Saunders  (N.  Y.)  supra, 
it  was  shown  Ibat  plaiutilTa  wer«  aware 
of  defendant'd  SKeney  before  the  contract 
of  sale  between  Mrs.  Saunders,  the  prin- 
cipal, and  her  vendee,  Waa  executed  or  even 
drawn  np.  But  there  was  aotne  evidence 
trading  to  show  that  platotiffa  did  not  kMBW 


of  defendant's  agency  nntil  after  thev  had 
iiMtertaken  the  employment  of  ftndins  a 
ponshaaer,  and  had  broaght  the  tranMetion, 
piscticalhy.  to  a  dtMt.  Under  these  etr- 
cuiBBtaaeeB,  the  court  refused  to  diatMrb 
a  verdict  a^iiiat  the  agent. 

See  also  the  catie  cited  in  the  following 

iMcConnel]  v.  Ilolderman  (1W9)  24 
OkU.  129,  103  Pac  693,  quoting  Mechem, 
Agency,  S  5M.  C.  B.  L. 
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SUSAN  F.  DICKSON,  Appt,, 


(ISO  Ky.  «3S.  202  S.  W.  8»].) 

Will  —  devisM's  mtuMktm  Oeed,  M  lea- 
l«ior. 

1.  A  widow  claiming  under  a,  will  which, 
inter  alia,  deTiaes  to  hei  a  life  estate  in 
real  e»tate  obtained  by  her  husband  from 
her,  cannot  maintain  an  action  to  set  aside 
for    fraud   the   deed   by   which   it  waa   con- 

For  other  obms,   *e«  WlHt,   III.  i,  m  IMp, 

ise  .V.  «. 
ftame  —  eattafaottod  or  d«bt. 

Z.  The  acMptMnee  »f  a  devise  to  tMta- 
tur'a  widow  of  a  life  eitat«'in  all  his  propr 
arty  does  not  satiafy  ber  alaim  agaiast  tba 
estate  for  the  purchaae  price  of  land  sold 
by  her  to  him. 
For  other  cases,  tve  Execu-tors  tind  Admtnit- 

tratort,  IV.  a,  3,  fa  Dig.  iSt  V.  8. 
Evidence  —  consideration  lor  deed  — 

sufflclency. 

3.  Nonpayment  of  the  purchase  price  of 
real  estate  is  not  ehown  by  teatimony  of 
the  officer  who  took  the  acknowledgment  bI 
the  dead  that  be  saw  ao  pavmeait  made  at 
that  time. 

For  other  oates,  toe  Ettidence,  XII.  I',  i»  Dig. 

1-52  y.  8. 
Will  —  bequest  or  ettects. 

4.  A  bequest  for  life  of  all  of  testator's 
household  furnishings  and  elTects,  and  also 
hiB  real  eatate,  carries  all  his  peraonal  prop- 
erty and  not  simply  that  connected  with  the 
houaeliold;    especially   if   all   the   estate    is 

NoM.  —  As  to  meaning  of  word  "effects" 
in  a  will,  see  annotation  following  this  case, 
post.  769. 
L.R.A.191BF. 


bequeatlied  in  remainder  after  the  death 
of  the  life  tenant,  with  no  provision  as  to 
any  portion  of  it  during  tbe  lifetime  of  the 
life  tenant  except  that  given  him. 
For  atktr  ea*M,  see  WiHt,  III.  e,  in  Dig. 
1-42  «.  B. 

(Uay  7.  1918.) 


dismissing  a  petition  Sled  for  tbe  coa- 
Htruction  of  the  will  of  S.  L.  Dickson,  de- 
ceased, and  for  tbe  cancelation  of  two  cer- 
tain deeds.     Keversed. 

The  facts  are  stated  in  the  opinion. 

MeaarB.  B.  F.  Menefee  and  J.  1|[.  I«B- 
slns  for  appellant. 

Mr.  S.  D.  Rouse,  for  appellees: 

The  plaintiff's  suit  waa  one  for  the  recov- 
ery of  the  purchase  pri«e  of  the  land.  This 
being  BO,  there  would  be  ne  controversy  as 
to  the  burden  of  proof,  no  matter  what  the 
relations  of  the  parties  were, 

Sbacklette  v.  Ooodall,  161  Ey.  2B,  161 
S-  W.  23;  Miller  v.  Taylor,  165  Ky.  463, 177 
S.  W.  247- 

The  word  "effects"  cannot  properly  be 
ccmstrued  to  mean  anything  other  than 
household  goods. 

Page,  Wills,  §  478;  Nortbey  v.  Paston, 
60  L.  T.  N.  8-  30. 

Thomas,  J.,  delivered  the  opinion  of  tbe 

The  principal  question  involved  in  this 
appeal  is  tbe  proper  construction  o(  the 
will  of  S-  L.  Dickaon,  deceased.  It  arises 
in  this  way:  The  deceased  and  the  appel- 
lant, who  was  plaintiff  below,  each  being 
more  than  sixty  yeara  of  age,  were  mar- 
ried in  1905.  It  was  not  the  first  venture 
for  either  of  them.     Plaintiff  bore  no  chil-' 
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dren  as  tiie  iniite  of  ber  flrat  marriage,  but 

the  deceased  was  the  father  of  five  children 
by  his  first  mairiBge,  one  of  whom  ts  the 
Hpp«llee  S.  J.  Dickson,  who  it  the  executor 
of  his  father's  will. 

At  the  time  of  the  marriage  tha  deceased 
was  the  owner  of  atooiit  16  acres  of  land, 
and  immediately  adjoining  it  was  a  tract 
of  15  acres  owned  by  the  plaintiff,  who  is 
the  appellant.  In  1908  appellant  and  her 
hu^>«nd  coDvaycd  her  IE  aicres  to  S.  J.  Diek- 
Bon.  a  son  of  the  deceased,  and  Qie  latter 
and  his  wife  the  next  day  ocmTeTed  it  Ut 
the  deceased,  who  with  his  wife  continued 
to  reside  upon  thp  two  tracts  as  one  body 
until  April  6,  1194,  wlien  the  husband  died. 

The  consideration  recited  in  each  of  tii« 
deeds  conveying  the  15  acres  of  land  owned 
by  plaintiff  was  "one  hundred  ($100)  dol- 
lars and  other  considerations,  .  .  .  the  re- 
ceipt whereof  is  hereby  acknowledged."  Be- 
fore his  death  the  deceased  duly  executed 
his  will,  the  material  part  of  which  is  in 
these  words; 

"I,  Simeon  L.  Dickson,  being  of  eouod 
and  dispoeinf  mind  and  memory,  do  hereby 
make  and  publish  this  my  last  will  and 
testament. 

"Item  First.  I  direct  that  all  my  just 
debts  be  paid  as  soon  after  my  death  as 
possible. 

"Item  Second.  I  give,  bequeath  and  de- 
vise to  my  beloved  wife  Susan  F.  Dickson, 
all  my  household  furnishings  and  effects, 
and  also  my  farm  at  Fiskburg,  Kenton 
coimty,  Kentucky,  for  and  during  the  term 
of  her  natural  life. 

"Item  Third.  After  the  death  of  my 
wife,  I  give,  beijueath  and  devise  to  my  chil- 
dren 8.  J.  Dickson,  Mary  B.  Pelly,  and  B. 
N.  Dickson  and  the  children  of  my  dtveased 
daughter,  Millie  F.  Byrd,  all  of  my  estate  in 
remainder  of  whatever  kind  or  description 
and  wheresoever  situated,  absolutely  and 
in  fee  simple,  it  being  my  intention  to 
'leave  to  each  of  my  childreu  above  named 
and  the  children  of  my  deceased  daughter 
an  equal  share  in  my  estate  in  remainder." 

This  iHII  was  probated  by  the  Kenton 
connty  nourt  on  April  BO,  1914,  and  the 
nanieil  executor,  S.  J.  Dickson,  qualified, 
and  Is  now  acting  in  that  capacity,  while 
the  widow  immediately  took  possession  of 
the  farm,  the  house  thereon,  and  its  fur- 
nishings, and  has  continued  to  hold  them. 
More  than  a  year  thereafter,  and  without 
any  Kfatntory  renunciation  of  the  will,  she 
filed  this  suit' against  the  executor,  devisees, 
and  heirs  of  her  deceased  husband,  claiming' 
that  the  will,  properly  construed  so  as  to 
etfectuate  the  intention  of  the  testator,  gave 
to  her  for  life  not  only  the  farm  and  hou»e- 
hold  furnishings,  but  also  the  income  from 
the  net  1>alance  of  other  personal  property  i 
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owned  by  her  husband,  consisting  princi- 
pally of  cash,  notes  and  corporate  stodt  is 
different  corpormtions,  amounting  in  the 
aggregate  to  «6.375. 

She  also  sought  to  cancel  the  two  iftii 
referred  to  on  the  ground  that  she  vti 
unduly  influenced  and  overreached  by  h(i 
husband  to  execute  the  one  to  S.  J.  Dick- 
son, and  titat  it  was  done  becanse  of  a 
fraudulent  scheme  entarad  into  between  the 
deceased  and  his  son  to  e>abl«  the  former 
to  obtain  title  to  that  property;  but,  if 
this  could  not  be  done,  that  she  be  allowtd 
to  recover  from  the  eifate  of  her  husbaml 
the  sum  of  $1,200,  which  she  all^^  ««« 
the  agreed  price  that  she  was  to  recrtve 
for  her  land,  none  of  which  had  ever  been 
paid  her,  and  that  the  recited  considersticin 
was  false  and  untrue.  She  further  ia- 
sisted  upon  the  recovery,  as  against  ber 
husbami'i  estate,  of  other  items  which  she 
claimed  her  husband  owed  ber  for  certain 
property  belonging  to  her,  and  which  her 
husband  had  converted  and  a^iroprialed  to 

The  answer  denied  the  averments  of  tlie 
petition,  and  in  another  paragraph  pleaded 
that  plaintiff  had  elected  to  take  under  the 
will  of  her  huiband,  which  she  liad  not  re- 
nounced, and  that  she  was  thereby  estopped 
to  iuHst  upon  a  cancelatien  of  tits  deeds  to 
the  16  acrei  of  land,  and  also  to  insist  upon 
a  recovery  of  the  $1,206,  since  it  wis 
claimed  that  an  acceptance  of  the  pro- 
visions of  tlie  will  operated  as  a  satistar- 
tion  of  tliat  debt,  if  it  ever  existed. 

Appropriate  pleadings  made  up  the  is- 
sues, and  upon  submiaaioo  the  eourt  dis- 
missed the  petition.  Complaining  of  that 
judgment,  the  widow  prvHeoutes  this  appeal 

It  might  be  well  «iough,  at  the  be^n- 
ning,  to  dispose  of  the  two  eontentionB 
with  reference  to  tlie  eaneelation  of  tbr 
deeds  and  the  widow's  right  to  recover  the 
$1,200,  since  we  have  concluded  that  neither 
of  them  can  be  upheld.  It  is  s.  principle 
of  law,  BO  well  settled  that  it  needs  no  forti- 
flcation  of  adjudged  cases,  that  a  deviece  nr 
legatee  cannot  take,  under  a  will,  properly 
devised  by  it,  and  at  the  same  time  s«sert 
in  himself  independent  title  to  sucb  proper- 
ty. The  law  imposes  upon  him  the  duty 
to  elect  in  the  manner  provided  by  Is* 
whether  he  will  accept  the  terms  of  the 
will  or  insist  upon  his  adverse  title  to  the 
devised  property.  This  principle  of  Is" 
effectually  disposes  of  plaintiff's  conten- 
tion growing  out  of  the  alleged  frnudulsnt 
procurement  of  the  deeda  referred  to.  But 
we  are  unable  to  agree  with  defendanl's 
claim  that  the  devise  to  the  widow  operated 
as  a  satisfaction  of  her  elaim  for  $l.!n(i  s» 
alleged  consideration  for  her  land.  The 
doctrine    that    *    legacy    satisfies    a   dfht 
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owing  to  the  devisee  grows  out  of  k  pre- 
Bumptioa  that  it  was  the  intention  of  tlie 
testator  to  satisfy  the  debt  with  the  legacy. 
It  is,  at  b«st,  not  a  fa.vOTite  doctrioe  of  the 
law,  end  Blight  cirtmnatances  slmwing  a 
contrary  intention  on  the  part  of  the  tes- 
tator will  be  aulHcient  to  overcome  the  pre- 
sumption. The  governing  rule  upon  the 
subject  is  thus  stated  in  40  C;c.  18S5 : 

''The  rule  that  a  tege-ey  given  b;  a  debtor 
to  bin  creditor,  equal  to  or  exceeding  the 
debt  in  amount,  is  to  be  deemed  a  satis- 
faction of  the  debt,  although  well  estab- 
liahed,  ia  regarded  with  great  dlafavor.  and 
the  courts  almost  universal Ij  manifest  a 
strong  disinclination  to  enforce  it.  Con- 
sequently, very  slight  circumstaDces  are 
eonKiiiered  sufficient  to  lake  a  ease  out  of 
its  operation.  Its  operation,  it  has  been 
said,  will  not  be  enlarged,  and  will  only  be 
applied  to  casee  that  fall  atrictly  within 
it,  and  then  only  wlien  a  contrary  presump- 
tion cannot  be  drawn  from  the  will. 

"The  rule  is  not  to  be  applied  in  caMH 
where  the  language  of  the  win  exclndea 
the  inference  tiiat  the  testator  intended 
that  the  testamentary  gift  ahould  go  in 
Batisfacti«a  of  the  detit,  aa  where  the  will 
expraescs  a  particular  purpose  or  inoti*e 
for  Boaklag  the  gift.  Mapreaumption  aris- 
es that  a  legacy  is  given  in  satisfaction 
of  a  debt  where  tlie  will  oontains  a  pro- 
vision for  the  payment  of  debts,"  etc. 

There  ue  alAo  other  grounds  for  dis- 
carding the  rule,  among  which  is  tiiat  a 
devise  of  property  of  a  difTerent  nature 
from  the  debt  will  not  be  presumed  as  a 
satisfaction  of  it.  Tbia  court,  in  the  two 
cages  of  Cloud  v.  Clinkinbeard,  8  B.  Mon. 
397,  48  Am.  Dec.  307,  and  Smith  t.  Park, 
27  Ky.  L.  Rep.  12,  84  S.  W.  304,  had  under 
consideration  thia  rule  aa  to  the  presumed 
satisfaction  of  debts  with  legacies,  aS  well 
as  the  exceptions  to  its  application,  and 
fn  the  first  case  said:  "There  is  also  an- 
other reason  why  the  presumptltra  of  Mtis- 
faction  does  not  arise  ia  this  oaae.  The 
testator  in  his  will  directs  all  his  juat  debts 
to  be  paid;  If,  then,  he  owed  to  the  plaintiff 
Mrs.  Cloud  a  just  debt,  he  virtually  direct- 
ed its  payment,  aa  well  as  the  payment  of 
the  l^iaciee  to  Iter." 

In  the  Smith  case  It  was  said:  "The 
will,  in  addition,  contains  aa  exprea*  de- 
vise for  the  payment  of  lier  [the  testatrix's] 
debta,  and  this  fact  negatives  the  idaa 
that  the  speciSe  derise  of  CSOO  was  intend- 
ed as  a  payment;  the  rule  being  that,  where 
a  testator  in  his  will  directs  all  bis  just 
debts  to  be  paid,  if,  then,  he  owed  to  liis 
devisee  a  juat  debt,  he  virtually  directs 
its  payment,  aa  well  aa  the  payment  of 
the  legacy." 
UtLA.iOlSF. 


See  also  Lisle  t.  Tril*le,  M  Ky.  »8,  17 
S.  W.  742. 

However,  the  proof  tn  this  case  Is  wholly 
insuHicient  to  show  either  a  promise  to  ■pay 
Sl,200,  or  any  other  sum,  nor  is  It  sufReient 
to  show  that  the  consideration  for  the 
deed  executed  by  the  wife,  for  whatever  mm 
it  ma.y  have  been,  has  not  been  paid,  mte 
only  evidence  upOn  either  of  these  issues  is 
the  testimony  of  the  officer  who  took  the 
acknowledgment  of  the  grantors  in  the 
deed,  and  he  aays  that  he  saw  no  payments 
made  to  anyone  at  that  time,  which,  of 
course,  proves  no  material  fact,  even  if  the 
offloer  had  seen  the  deed  delivered,  which 
he  did  not.  We  therefore  uonclude  that 
the  court  was  not  in  error  ia  rejecting  both 
oi  the  dalma  growing  out  of  the  oonveyanee 
by  plaintiff  of  her  iMid- 

Tliis  leavea  for  oottsideration  only  the 
eonstmction  of  the  will.  Many  rules  pre- 
vail in  tJie  law  as  aids  to  assist  courts 
in  eonstruing*aitd  interpreting  such  docu- 
m^ts.  Chief  among  them,  and  indeed 
the  one  whlota  surrenders  to  no  other,  is 
that  the  intention  of  the  testator,  as  gath- 
ered from  the  four  corners  of  his  will,  shall 
prevail.  Cecil  v.  Cecil,  181  Ky.  410,  170  S. 
W.  i)73;  WbtUker  v.  Whitnker,  ISA  Ky. 
632,  179  S.  W.  084;  Compton  v.  Moore,  167 
Ky.  057,  ISl  S.  W.  SCO;  and  O-Rear  v. 
Bogie,  157  Ky.  888,  163  S.  W.  1107,  Other 
riilM,  although  aubordinate  to  the  one  men- 
tioned, frequently  applied  by  tbe  courts  so 
as  to  arrive  at  the  intention  of  tlie  testator, 
are  that  he  Is  presumed  not  to  intend  to  die 
IntestatA  aa  to  any  of  his  property,  and 
that  words  are  to  be  construed  in  their  or- 
dinary and  uanal  acesptation,  unless  from 
their  context  and  circumstanoes  and  aur- 
ronndingi  of  the  testator  he  employed 
them  to  convey  a  different  meaning.  Theac 
latter  rules  are  of  such  universal  applica- 
tion as  that  they  will  be  aocepted  without 
being  for  tilled  by  authorities. 

With  these  rules  in  mind,  let  us  briefly 
consider  the  will  to  see  what  property  was 
intended  by  the  testator  to  be  devised  to 
his  widow  the  appellant.  It  is  her  contea- 
tion  that  she  takes  a  life  estate  fn  all  of 
his  property,  while  appellees  insist  that  she 
takes  such  e«tata  in  only  the  farm,  in  the 
"household  furnishings"  and  housahold 
pood^,  givinjT  to  tbe  word  "effects"  a  mean- 
ing' synonymous  with  gvods,  and  qualifyiag 
it  by  the  adjectire  "household,"  as  if  the 
testator  had  said  "all  my  household  fur- 
nishings and  [household]  effects."  The 
definititm  of  the  word  "eirects,"  as  given 
by  Mr.  WebsUr  in  the  1916  edition  of  bis 
new  International  Dictionary,  is:  "Goods; 
movables;  personal  eatate;  as,  'The  people 
escaped  friuu  the  town  with  their  effects;* 
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sometimes  tued  to  embrace  teal  bh  well  aa 
personal  property." 

Practically  thii  same  deflDition  jB  givea 
in  40  C;c.  1537,  where  it  is  aaid:  "The 
word  'effects'  in  its  primary  aad  ordinary 
meftniug  inoludes  only  personal  estate, 
goods,  movables,  and  chattel  propert}'.  It 
denotes  property  in  &  more  extensive  sense 
than  gOHidB,  and  includes  all  kinds  of  per- 
sonal property." 

The  text  then  proceeds  to  say  that,  in 
its  broadest  sense  of  property  or  worldly 
subetance,  it  may  inclnde  real  estate.  In 
Words  and  Phrases,  2d  Series,  vol.  2,  there 
is  this  delinition:  "The  word  'effetts*  Is  of 
very  general  significance,  and  Is  equivalent 
at  least  to  personal  property." 

See  Gallagher  v.  MeKeague,  123  Wis. 
116,  110  Am.  St.  Hep.  821,  103  N.  W.  238, 
and  Page,  Wills,  g  479. 

In  the  CMS  of  Humble  v.  Humble,  3  A.  K. 
Marsh.  183,  this  court  had  before  It  t^ 
construction  of  a  will  oontaiiing  tbid 
clause:  "I  give  and  beqnetfth  nnto  Han- 
nah, my  dearly  beloved  wife,  and  Uriah, 
my  son,  all  my  household  goods,  money  and 
movable  sftectB." 

The  testator  owned  some  slaves  which 
were  not  specifically  devised  by  his  will, 
nor  was  there  any  clause  in  it  broad  enough 
to  include  them,  unless  Uiey  were  devised  to 
the  wife  and  son  under  the  term  "movable 
effects."  Id  a  contest  between  the  heirs  of 
the  testator  and  his  two  devisees,  his  wife 
and  his  son,  concerning  the  ownership  of  the 
slaves,  this  court  held  that  they  were  in- 
cluded by  the  term  "movable  eCfecta,"  and 
passed  under  the  will  to  the  devisees  named, 
saying:  Slaves,  in  their  nature,  are 
movable;  and  sJthough  they  might  have 
been  described  with  more  precision  by  other 
expressions  than  movable  effects,  yet,  when 
it  is  recollected  that  by  that  part  of  the 
will  first  cited  the  testator  has  evinced  a 
fixed  design  not  to  die  intestate  as  to  any 
part  of  his  pstate,  and  wh^i  it  is  also  ob- 
served that  the  will  contains  no  other  be- 
quest which  csji,  upon  the  most  and  en- 
Urged  and  liber&l  rules  of  interpretation, 
apply  to  the  slaves,  we  can  mtertain  no 
reasonable  doubt  but  by  the  expreesion 
'movable  effects'  the  testator  intended  to 
dispose  of  hlB  slaves.  These  expressions. 
It  is  true,  may,  in  strict  propriety,  embraoe 
otlier  speciee  of  property;  but  as  slaves 
are,  in  their  nature,  movable,  in  further- 
ance of  the  marked  desijiTi  ol  the  testator 
not  to  die  InteHtate,  we  apprehend  that 
by  those  expressions  the  slaves  must  be 
construed  to  have  passed  to  the  wife  of  the 
testator  and  his  son  Uriah." 
L.H.A.1918F. 


The  testator  in  the  instant  case  owned 
no  real  estate  except  that  mentioned  in  his 
will;  hence,  we  are  not  i-oncerned  as  tn 
whether  the  word  "effects,"  as  used  in  his 
will,  includes  real  estate.  From  what  ha* 
been  said,  however,  it  is  patent  that  itc 
ordinary  and  commonly  understood  defini- 
tion in  the  law,  as  well  as  among  the  laity, 
is  that  it  refers  to  and  includes  alt  kinds  of 
personal  property.  So  that,  if  the  testator 
used  it  in  this  sense,  it  is  snSiciently  broad 
to  include  all  of  his  other  personal  prop- 
erty besides  his  household  furniahinfts. 

In  looking  at  the  four  corners  of  the  will, 
we  must  not  pass  by  its  third  item,  by 
which  the  testator  devised  "after  the  death 
of  my  [his]  wife"  to  his  children  "all  of  my 
{his]  estate  "t»  remainder,"  etc.  No  pres- 
ent interest  in  any  property  was  devised  to 
such  devisees,  but  the  interest  which  they 
took  in  any  of  his  property  was  postponed 
until  "after  the  death  of  my  wife,"  and. 
further,  that  they  took  none  of  his  estate 
except  one  ''in  roaainder."  This,  to  our 
minds,  evinces  an  intention  on  his  part  to 
give  to  his  devisees  other  than  his  wife  a 
remainder  imtrrett  only  in  whatever  prop- 
erty they  t«ak,  which  they  were  not  to  be- 
come possessed  of  until  after  the  death 
of  his  wife.  In  other  words,  that  tbc  in- 
terest which  his  children  took  was  to  be 
preceded  by  the  particular  estate  of  his 
wife  in  that  same  property.  Any  other  in- 
terpretation would  have  allowed  the  tes- 
tator to  die  intestate  as  to  his  property 
other  than  bin  farm  and  household  fur- 
nishings, or  at  least  intestate  as  to  surb 
property  during  the  life  of  his  wife,  and 
such  a  construction  would  also  confine  the 
meaning  of  the  word  "effects,"  as  being 
aynonymouB  with  "furnishings"  aud  of  no 
additional  inclusive  force.  This  would 
make  the  use  of  the  word  entirely  surplus- 
age. We  do  not  tbink  the  testator  used  it 
in  that  sense,  but,  on  the  contrary,  when 
we  look  at  the  entire  will  and  apply  to  it 
the  rules  of  interpretation  referred  lu. 
we  are  convinced  that  he  intended  to  give 
to  his  wife  a  life  estate  in  not  only  the 
farm  and  the  household  funtithitigB,  bat 
also  in  his  other  personal  property  of  which 
he   might  die   possessed. 

The  trial  court  having  constmed  the  wilt 
contrary  to  the  views  herein  eipreased,  and 
denied  to  the  widow  the  income  from  the 
fimd  of  t8,3TA,  it  results  that  his  judgment 
is  erroneous,  and  should  be  and  it  is  re- 
versed, witli  directions  to  enter  a  judgment 
in  conformity  with  this  opinion. 

Petition  for  relwarlMg  dmltd. 
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ANNOTATION— WILLS— MEANING  OF  WORD  "BFFBCTa." 


Annototioii— Meaning  of  word  "effecU"  in  a  wilL 

In  determinii^  the  meaning  of  the  ]  P»r*oii»l  Mt*te  »»  "aH^otm." 
word  "effecte"  in  a  will,  the  courts  ap-  For  oases  determining  what  pasKs 
ply  the  kcdcfq'  rules  of  conetruetion  oi  '  under  a  bequest  of  efEects,  etc.,  contaioed 
Wilis;  but  beyond  this  the  individual :  in  a  place  or  receptacle,  see  the  foUow- 
cases  are  of  value  only  for  the  purpose  ing  cases  as  set  out  in  the  annotation 
of  illustration,  each  case  being,  in  elfect,  to  Creamer  t.  Harris,  L.R.A.1915C,  653, 
3  law  only  to  itself.  Thia  follows  be- !  on  the  parenthetically  noted  pages ; 
cause  the  "facts  and  circumstances  varv-,  I  Foxall  v.  McKenney  (1327)  3  Crauch, 
in  at  least  some  particulars,  in  nearly  j  C.  C.  206;  Fed.  Cas.  No.  5,016  {page 
all  cases,  the  impracticability  of  basing  I  654);  'Webster  v.  Wiers  (1884)  51  Conn, 
•lecjsions  on  precedents  being  aptly  illns- !  569  (page  657);  Tempest  v.  Tempest 
irated  by  many  of  the  cases  hereinafter  (185(i)  2  Kay  &  J,  635,  69  Eng.  Reprint, 
^et  out,  wherein  contrary  conelnsions  are    937,  varied  on  another  point  on  appeal 


vcticfaed,  and  often  in  the  same  jurisdic- 
rion,  upon  facts  which  in  the  main  are, 
tu  say  the  least,  similar. 
The  most  important  rule  to  be  fol- 


in  (1857)  7  DeG.  M.  &  G.  470,  44  Eng. 
Reprint,  184,  26  L.  J.  Ch.  N.  S.  501,  3 
Jur.  N.  S.  251,  5  Week.  Rep.  402  (page 
661)  ;    Gibbs   v.   Lawrence    (1860)    30   L. 


,  the  one  which  re-  I  J-  Ch.  N.  S.  (Eng.)  170,  7  Jur.  N.  S.  137, 
(|uires  that  the  general  intent  of  the  I  3  L.  T.  N.  S.  367,  9  Week.  Rep.  93  (page 
Mtator,   if  not  inconsiBtent  with  some    655) ;  Xorthey  v.  Paston  (1888)  e"  '    " 
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.■slablished  rule  of  law  or  pubHc  policy,  N.  S.  (Eng.)  30  (page  656);  Be  Mil- 
such,  for  instanee,  as  that  the  testator  ,  ler  (3889)  61  L.  T.  N.  S.  (Eng.)  365 
has  not  used  any  words  which  can  be  so  '  (page  656) ;  Re  Seton-Sroith  [19021  1 
L-onstrued  as  to  conform  to  his  intent,  i  Ch.  (Eng.)  717,  71  L.  J.  Ch.  N.  S.  386, 
must  govern.  Generally  speaking,  thia  86  L.  T.  N.  S.  322,  50  Week.  Rep.  456 
intent  is  to  be  gathered  from  the  Ian-  (page  661);  Re  Howe  [1908]  W.  N. 
^ua^e  of  the  will  as  a  whole,  construed  (Eng.)  223  (page  660);  Re  Lea  (1911) 
in  the  light  of  the  cireumstsnees  but-  104  L.  T.  N.  S.  (Eng.)  253  (page  658) 
rounding  its  esecntion,  the  nature  and  Campbell  y.  M'Grain  (1875)  Ir.  Rep.  9 
amount  of  property  devised,  the  relation  .  Eq.  397  (page  656) ;  Watson  v.  Arunde! 
i)f  the  parties,  etc.," together  with  various  (187G)  Ir.  Bep.  10  Eq.  299  (pages  656, 
minor  or  subordinate  and  anoillary  rules  fiCO) ;  MacPhail  v.  Phillips  (19041  1  If- 
•>i  construction,  which  have  been  estab-  [  R'  155. 
lished  by  the  courts.  Prominent  among  I —in  cesu'kl. 
"he   latter  are  the  rule  which  requires!      ^he  word  "effects" 


ihat,  when  possible,  the  will  must  be  i  gen^'iil 
i'iven  effect  as  a  whole ;  the  rule  that  the  '^  ■  ■  ■ 
will  should  be  so  construed  as  to  dis- 
pose of  the  whole  estate;  and  the  rule 
or  doctrine  e.jusdem  generis,  itself  a  rale 
of  intent,  by  which  the  natural  import 
of  words  of  general  description  or  broad 
meaning  (such  as  "effects")  is  confined 
or  restricted  to  matters  or  things  of  the 
same  class  as  is  comprehended  by  ac- 
companying words  or  clauses,  of  special 
or  limited  meaning.  The  latter  rale  is 
the  one  most  often  involved  in  the  cases 
under  consideration  herein,  this  being 
due  to  the  fact  that  the  word  "effects"  is 
seldom  used  in  a  will,  except  in  connec- 
tion with  other  words  having  a  more  lim- 
ited or  restricted  meaning.  However,  as 
before  stated,  and  as  pointed  out  in  mnny 
cases,  the  construction  to  be  put  upon 
the  word  "effects"  depends  upon  the  facts 
of  each  particular  case,  so  that  the  pres- 
ent treatment  iuToIves  the  statement  of 
the  law  of  cases  rather  than  the  deduc- 
tion of  working  rules. 


when  used  in  a 
unlimited  sense  and  not  re- 
stricted by  the  oonte.xt,  means  everything 
embraced  within  the  description,  and  is, 
at  least,  equivalent  to  "personal  prop- 
erty." Gallagher  v.  McKeague  (1905) 
125  Wia.  116.  no  Am.  St.  Bep.  821.  103 
N.  W.  233;  D'Almaine  v.  Moseley  (1853) 
1  Drew.  629,  61  Eng.  Reprint,  £92,  1 
Eq.  Bep.  252.  22  L.  J.  Ch.  N.  8.  971,  17 
Jur.  872.  1  Week.  Rep.  475;  Fullerton 
V.  MarUn  (1853)  1  Drew.  238,  61  Em;. 
Reprint,  442,  22  L.  J.  Ch.  893.  17  Jur.  N. 
S.  778.  1  Eq.  Rep.  224,  1  Week.  Rep. 
379;  Miphell  v.  MiehcU  (1820^  5  Madd. 
Ch.  69.  56  Eng.  Reprint.  821,  21  Revised 
Rep.  280;  Parker  v.  Mnrehant  (1842)  1 
Younge  &  C.  Ch.  Cas.  290,  62  Eng.  Re- 
print. 893.  11  L.  J.  Ch.  N.  S.  236,  6 
Jur.  292;  Wilson  v.  Major  (1805)  11  Ves. 
Jr.  205,  32  Eng.  Reprint,  1066,  Kirby- 
Smith  V.  Parnell  [1903]  1  Ch.  (Eng) 
483,  72  L.  J.  Ch.  N.  S.  468,  51  Week. 
Bep.  493;  Howse  v.  Seagoe  (1854)  2 
Week.  Bep.  (Eng.)  597.  And  when  not 
restricted  by  the  context,  the  words  "per- 
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soual  effecta,"  in  a  n-ill  mean  "personal 
property."     Eeimer's  Estate  (1893)  159 
Pa.  212,  28  Atl.   186,  reversii^   (1893) 
23  Pittsb.  L.  J.  N.  S.  452. 
—  def«atl^  gift. 

But  where  the  word  "effeetB"  is  not 
need  in  a  general  or  Qnlimited  sense,  but 
has  its  meaning'  colored  or  cut  down  by 
association  with  words  of  a  narrower  or 
limited  meaning,  the  general  rule  is  that 
"effects"  must  be  limited  to  articles  ejua- 
dem  t^neris  with  the  associated  articles 
mentioned  with  it.  In  other  words,  the 
rule  ejusdem  generis  applies,  which 
means  that,  ordinarily,  the  word  "effects" 
must  be  limited  by  the  context  to  things 
of  the  same  class  as  those  enumerated 
in  the  same  or  associated  clauses. 

Thus,  in  Gallagher  v.  McEeagne 
(1905)  125  Wis.  116,  110  Am.  St.  Eep. 
821, 103  N.  W.  233,  where  a  testator  dis- 
posed of  his  realty,  and,  after  making 
eight  specifle  bequests  of  peraonalty,  be- 
queathed "all  the  household  furniture 
and  effects,"  it  was  held  that  the  word 
"effects"  was  limited  by  the  context  to 
"household  effects,"  and  did  not  pass 
other  personal  property  not  otherwise 
disposed  of. 

So,  in  Hutchinson  v.  Rough  (1879)  40 
L.  T.  N.  S.  (Eng.)  28!t,  where  a  testator 
made  a  bequest  of  "my  household  fur- 
niture and  effects  of  all  kinds,"  followed 
by  another  gift  of  "all  my  other  real 
and  personal  estate,"  it  was  held  that 
the  word  "effects,"  since  followed  by  a 
gift  of  all  other  real  and  personal  es- 
tate, must  be  read  ejnsdem  generis  with 
the  words  immediately  preceding  it. 

And  in  Rawlings  v.  Jennings  (1806) 
13  Ves.  Jr.  39,  33  Eng:  Reprint,  209,  9 
Revised  Rep.  137,  a  bequest  of  an  an- 
nuity, t<^ther  with  all  of  testator's 
"household  furniture  and  effects,  of  what 
nature  or  kind  soever,"  was  held  to  pass 
only  articles  ejusdem  generis  with  those 
specified,  and  not  to  pass  the  residue  of 
the  persona]  estate,  although  such  con- 
struction would  result  in  partial  intes- 
tacy. 

And  in  Borton  v.  Dunbar  (1860)  2 
Giff.  221,  66  Eng.  Reprint,  93,  affirmed 
in  (1860)  2  De  G.  P.  &  J.  338,  45  Eng. 
Reprint.  651,  30  L.  J.  Ch.  N.  S.  8,  6  .Tur. 
N.  S.  1128,  3  L.  T.  N.  S.  519,  99  Week. 
Rep.  41,  where  testator,  after  giving 
small  legacies  and  specific  bequests  of 
his  carpet  bag,  portmanteau,  and  sea 
chest,  directed  that  the  remainder  of  "his 
money  and  effects  may  be  expended  in 
purchasing  a  aaitable  present  for  his 
godson,"  an  infant,  it  was  held  that  a 
remote  and  eontingeot  reversionary  in- 
L.H.A.1918F. 


I  terest  in  certain  stocks  did  not  pass,  the 
theory  being  that  the  context  of  the  wilt 
contradicted  the  notion  that  the  use  of 
a  remote  iaterest  in  a  sum  of  stock  ira> 
contemplated  in  the  carrying  out  o£  the 
purchase,  which  it  obviously  was  in- 
tended should  be  made  immediately. 

And  the  words  "other  effects,"  as  nsed 
in  a  bequest  of  "household  effects,  books. 
pictures,  paintings,  engravings,  plnt«, 
linen,  china,  and  other  effects"  was  held, 
in  Re  Hammersley  (1899)  81  L.  T.  X.  S. 
(Eng.)  150,  to  be  limited  to  things  of 
the  same  kind,  namely,  such  things  as 
were  about  the  house;  and,  therefore, 
that  carriages,  horses,  and  all  the  pic- 
tures, whether  in  the  house  or  elsewhere, 
did,  but  that  jewelry  did  not,  pass  under 
the  bequest. 

And  the  word  "effects,"  aa  used  in  a 
bequest  of  a  mortgage,  certain  stock, 
notes,  and  cash,  "household  furniture, 
plate,  linen,  wearing  apparel,  stock  in 
trade,  working  tools,  lease  of  premise^: 
occupied  by  him  as  a  carpenter  and 
builder,  and  effects,"  which  was  fol- 
lowed hy  a  disposition  of  other  real  and 
personal  property,  was  held  in  Howse  v. 
Seagoe  (1854)  2  Week.  Rep.  (Eng.)  597. 
not  to  he  residuary,  on  the  ground  that 
the  testator,  hy  proceeding  to  dispose  of 
other  property  in  subsequent  clauses,  in- 
dicated that  he  had  not  disposed  of  all 
his  properlv  by  the  previous  bequest. 

And  in  Welman  v.  Neufville  {1885> 
75  Oa.  124,  where  testatrix  bequeathed 
to  a  friend  all  "silver,  jewelry,  and  other 
personal  effects,"  it  was  held  that  the 
term  "personal  effects"  must,  in  accord- 
ance with  the  evident  intent  of  the  tes- 
tatrix, he  confined  to  similar  articles  of 
slight  value,  except  that  derived  froni 
association  and  personal  use,  and  that  it 
would  not  pass  a  valuable  personal  estate 
not  specifically  disposed  of. 

And  in  Barney  v.  May  (1917)  135 
Hinn.  299,  160  N.  W.  790,  where  testa- 
trix made  several  specific  bequests  of 
enumerated  personal  belongings,  such  is 
jewelry,  plate,  china,  pictures,  furniture, 
and  books,  followed  by  a  bequest  of  tbe 
residue  of  "her  personal  estate"  not 
enumerated  in  the  will,  it  was  held  thai. 
keeping  with  the  testatrix's  evidpnr 
intent,  the  rule  ejusdem  generis  mii!'I  1)? 
applied,  so  that  the  residuary  clause 
did  not  pass  a  residue  of  money  and  sf- 
curiths  not  in  existence  or  in  mind  il 
the  time  of  the  execution  ofthe  will, 

.,  in  Re  Donohue  (1905)  109  App. 
Div.  168,  96  W.  T.  Supp.  821,  reversinp 
(1905)  46  Itfisc.  370,  94  N.  Y.  Ropp. 
1087,  where  a  testator,  after  makiop 
specific  bequests  of  various  articles  of 
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personal  prt^erty,  beqneatbed  "all  the 
personal  ^eeta  belonging  to  me  and  on 
storage  in  the  warehouse,"  followed  by 
a  device  and  bequest  of  "all  the  rest, 
residae  and  remainder  of  my  property 
of  every  kind  and  character,"  it  was  held 
that  the  xrorda  "personal  effects"  most 
be  limited  to  the  personal  effects  in  the 
specified  storehouse,  and  coold  not  be 
construed  aa  a  residuary  bequest  of  all 
personal  property  not  speoifioally  be- 
queathed, especially  as  the  latter  con- 
struction would  do  violence  to  the  evi- 
dent intent  of  the  testator,  as  well  as 
render  a  part  of  the  will  ineffeetive. 

And  again,  in  Ennta  v.  Smith  (1852) 
14  How.  (U.  8.)  400,  14  L.  ed.  472,  ap- 
plyiag  the  rale  that  general  words  used 
in  connection  with  something  particular 
and  certain  are  limited  by  their  associa- 
tion to  other  things  of  a  like  kind,  it  was 
held  that  the  word  "effects"  (French, 
"effets"))  in  the  phrase  "all  my  effects 
with  my  carriage  and  horse  included," 
must  be  limited,  and  could  not  be  re- 
garded as  residuary,  bo  bs  to  pass  all 
personalty  not  otherwiae  disposed  of  and 
not  even  mentioned  in  the  will,  it  being 
from  the  eubject-matter  of  its  use  that 
intention  of  something  else  may  be  im- 
plied. 

So,  in  Lippincott's  Estate  (1896)  173 
Pa.  368,  34  Atl.  58,  affirming  (1894)  4 
Pa.  Dist.  B.  251,  36  W.  N,  C.  333,  the 
court  applied  the  rule  that  where  a  word 
of  general  import,  such  as  "effects,"  is 
preceded  by  and  connected  with  words 
of  narrower  import,  and  the  heqneat  is 
not  residuary,  it  will  be  confined  to  the 
.species  of  property  ejusdem  generis  with 
those  specifically  mentioned,  and  held 
that  a  bequest  of  "my  jewelry,  wearing 
apparel,  and  personal  effects,  except  such 
of  the  same  as  are  not  herein  otherwise 
disposed  of,"  did  not  pasa,  as  personal 
effects,  household  furniture,  especially 
as  the  excepted  articles  "otherwise  dis- 
posed of"  were  all  associated  with  the 
person  of  the  testator. 

In  Brandon  v.  Teakle  (1899)  66  Ark. 
377,  50  S.  W.  1004,  where  a  testator  be- 
queathed his  "stocks,  notes,  bonds,  or 
other  credits,"  followed  by  separate 
specific  bequests  of  his  books  to  a 
brother,  a  gold  wateh  to  another  brother, 
and  certain  articles  of  jewelry  and  per- 
sooal  ornament  to  a  sister,  all  of  which 
and  others  were  followed  by  a  beqnest 
of  "any  and  all  of  the  remainder  of  my 
personal  effects  of  whatever  nature,"  it 
was  held  that  a  half  interest  in  a  life 
insurance  business  passed  under  the 
term  "credits,"  and  not  as  "personal  ef- 
fects," the  court  saying  that  the  latter 
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phiaae,  when  used  in  a  will,  asnally  de> 
rived  its  meaning  from  descriptions  of 

articles  and  classifications  immediately 
preceding,  and,  in  the  instant  case, 
seemed  to  have  been  used  in  an  attempt 
to  dispose  of  any  personal  effects  he  had 
inadvertently  omitted  from  the  preced- 
ing clauses. 

And  see  Gallagher  v.  McKeague  (1905) 
125  Wis.  116,  110  Am.  St.  Rep.  821,  103 
N.  W.  233,  and  O'Loughlin's  Goods 
(1870)  L.  R.  2  Proh.  &  Div,  (Eng.)  102, 
30  L.  J.  Prob.  N.  S.  53,  18  Week.  Kep. 
902,  as  set  out  at  the  end  of  the  follow- 
ing subdivision  of  this  annotation. 
^  not  deCeailng  gift. 

The  rule  that  the  meaning  of  general 
and  unlimited  words  may  be  cut  down 
by  the  principle  ejusdem  generis,  of 
course,  does  not  apply  where  the  intent 
of  the  testator  is  that  sueh  general  words  . 
shall  be  given  their  larger  meaning.  In 
other  words,  while  not  technically  accu- 
rate, it  may  be  said  that  the  rule  ejus- 
dem generis  is  subordinate  to  the  intent 
of  the  testator  aa  gathered  from  the 
whole  will.  And  other  rules  which  have 
been  held  applicable,  and  which  often 
help  toward  defeating'  attempts  to  have 
the  word  "effects"  given  a  limited  mean- 
ing, are  that  such  a  limitation  will  be 
avoided,  if  possible,  where  to  do  other- 
wise would  result  in  a  partial  intes- 
tacy; and  that  it  will  generally  he  given 
a  broader  meaning  when  used  in  residu- 
ary bequests. 

Thus,  in  Galloway  v.  Galloway  (1908) 
32  App.  D.  0.  76,  the  court  ruled  that 
the  rule  of  construction,  that  where  cer- 
tain things  are  enumerated,  and  a  more 
general  description  is  coupled  with  the 
enumeration,  that  description  is  com- 
monly understood  to  cover  only  things 
ejusdem  generis  with  the  particular 
things  mentioned,  rests  upon  a  mere  pre- 
sumption, and  is  subordinate  to  the  rule 
of  intent,  and,  applying  such  theory, 
held  that  a  bequest  of  "all  my  house- 
hold furniture,  clothing,  and  personal 
effects  whatever,"  to  a  daughter,  fol- 
lowed by  a  devise  of  testatrix's  home  to 
her,  which  in  turn  was  followed  by  a 
bequest  of  a  small  sum  to  each  of  two 
sons,  the  only  other  direct  heiiB,  must 
be  regarded  aa  intended  to  embrace  in 
the  term  "personal  effects"  all  the  per- 
sonal property,  except  the  two  sums  be- 
queathed to  the  sons,  so  aa  to  bring  the 
case  within  the  exception  to  the  rule 
ejusdem  generis. 

So,  in  Gover  v.  Davis  (1860)  29  Beav. 
222.  54  Eag.  Reprint,  612,  30  L.  J.  Ch. 
N.  S.  505,  7  Jur.  N.  S.  399,  9  Week.  Rep.     , 
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87,  a  beqoeat  of  "the  whole  of  my  prop- 
erty and  effects,  that  is  to  aay,  my 
books,  clothes,  bedding,  etc.,  etc.,"  was 
held  lo  pass  the  whole  estate,  and  not 
to  be  limited  by  the  enumeration  of 
apeeifie  articles,  the  Master  of  the  Rolls 
being  of  opinion  that  such  was  the  in- 
tention of  the  testator,  and  that  the 
enumeraliion  was  made  for  the  purpose 
of  showing  that  the  {jenerfll  statement 
extended  to  and  included  such  things. 

And  the  words,  "all  other  effects,"  in 
a  will  bequeathing  "alt  my  furniture, 
jewelry,  pictures,  wearing  aj^arel  and 
other  effects"  to  testator's  wife,  fol- 
lowed by  a  specific  bequest  to  her  of 
money,  shares,  securities,  etc.,  with  a  di- 
rection to  pay  his  debts,  and  a  clause 
leaving  it  to  her  discretion  to  provide 
for  certain  heirs,  and  containing  no 
other  bequests,  was  held  in  Jupp's  Goods 
L.  R.  [1801]  P.  (Eng.)  300,  to  pass  the 
residuary  estate,  the  court  saying  that 
the  "clear  words,  'all  other  effects,' " 
were  "not  cut  down  by  any  principle  of 
ejusdem  generis  nor  by  any  other  speci- 
fie  bequest  to  other  persons,"  and  that, 
"in  addition,  you  have  a  provision  charg- 
ing the  debts  which  the  husband  left  on 
the  wife,  and  a  provision  leaving  it  to 
her  generosity  lo  provide  for  the  per- 
sons who,  if  he  had  not  disposed  of  the 
residue,  would  have  been  entitled  to  it. 
It  is  clear  that  the  residue  was  intended 
to  pass  to  the  wife." 

And  in  Hotham  v.  Sutton  (1808)  15 
Ves.  Jr.  319,  33  Eng.  Reprint,  774,  10 
Revised  Rep.  S3,  a  bequest  of  "plate, 
linen,  household  goods,  and  other  effects 
(money  excepted)"  was  held  to  cover 
all  personalty  except  money  and  bank 
notes,  the  court  "uling  that  the  excep- 
tion prevented  the  application  of  the 
rule  ejusdem  generis,  since,  as  money 
was  not  ejusdem  generis  with  the  things 
enumerated,  it  showed  that  other  things 
were  intended  to  pass  under  the  words 
"other  effects." 

And  in  Michell  v.  Michell  (18201  5 
Madd.  Ch.  69,  56  Eng.  Reprint,  821, 
21  Revised  Rep.  280,  a  bequest  of  "all 
and  singular  his  plate,  linen 
household  goods  and  furniture,  and  ef- 
fects that  he  should  die  possessed  of," 
followed  by  a  devise  of  realty  in  trust, 
expressly  subject  to  funeral  expenses 
and  all  debts,  was  held  to  carry  under 
the  word  "effects,"  as  a  specific  bequest, 
all  of  testator's  personal  estate,  free 
from  debts,  and  not  merely  such  prop- 
erty as  was  ejusdem  generis  with  the 
property  expresslv  mentioned,  such  be- 
ing the  testator's  intent  as  determined 
from  the  context. 
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And  in  Harris  v.  James  (1864)  13 
Week.  Rep.  (Eng.)  509,  where  a  beqnest 
gave  "all  and  singular  my  household 
furniture,  stock  in  trade,  goods,  chat- 
tels, and  effects  of  every  sort  and  kind, 
and  also  all  moneys  due  me,"  it  was  held 
that  the  addition  of  the  words,  "of  even- 
sort  and  kind,"  made  it  impossible  to 
construe  the  words,  "goods,  chattels,  and 
effects,"  as  meaning  effects  ejusdem  gen- 
eris, and  that  the  bequest  was  at  ones 
specific  as  to  furniture,  stock  in  trade, 
and  moneys,  and  residuary  as  to  other 
personalty. 

In  Dickson  v.  Dickson,  ante,  765,  ■ 
bequest  of  testator's  "hooaehold  furnish- 
ings and  effects,  and  also  my  farm,"  waa 
held  to  carry  all  hie  personal  ^tate,  and 
not  simply  that  related  to  household 
fnmishings,  the  court  adopting  the  rale 
that  intent  governs,  and  that,  in  deter- 
mining such  intent,  it  is  presumed  that 
the  decedent  did  not  intend  to  die  in- 
testate as  to  any  of  his  property;  in 
other  words,  that  the  rule  ejusdem  gen- 
eris is  subordinate  to  the  testator's  in- 
tention, which  evidently  was  to  use  the 
term  "effects"  in  its  broad  sense,  the 
fact   that    any   other   conclusion   would 

ive  created  an  intestacy  for  life,  as  to 

part  of  the  estate,  aiding  in  the  de- 
termination of  such  intent.  And  to  the 
same  effect,  see  Humble  v.  Humble 
(1820)  3  A.  K.  Marsh.  (Ky.)  123,  as 
set  out  in  the  Dickson  Cask. 

And  in  Parker  v.  Marchant  (1842)  1 
Tonnge  &  C.  Ch.  Cas.  290,  62  Eng.  Re- 
print, 893,  11  L.  J.  Ch.  N.  S.  236.  6 
Jur.  292,  a  bequest  of  all  of  testator's 
"jewels,  plate,  linen,  china,  carriages, 
wines,  and  other  goods,  chattels,  and  ef- 
fects whatever,"  waa  held  to  carry  the 
residue  of  the  personal  estate,  the  court 
saying  that  such  was  the  evident  intent 
of  the  testator,  as  gathered  from  thf 
context  of  the  will,  and  that  any  other 
conclusion  would  result  in  a  partial  in- 
testacy. 

So,  in  Lloyd's  Estate  (1856)  2  Jur.  N. 
8.  (Eng.)  539,  where  testatrix,  after 
making  several  specific  bequests,  direct- 
ed her  executor  to  sell  her  "hoosehpld 
furniture  and  other  effects"  and,  after 
paying  debts,  let  the  surplus  sink  into 
the  residue,  all  of  which  was  directed 
to  be  divided  among  named  persons,  it 
was  held  that  the  term  "effects"  included 
all  the  personal  estate,  and  passed  many 
things  of  considerable  valne,  even 
though  testatrix  was  ignorant  of  their 
existence,  the  court  applying  the  role 
that  intent  must  govern,  and  that  a  tes- 
,  tator  is  presumed  not  to  die  intestate, 
^     And  again,  in  Reimer's  Estate  (1S93) 
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159  Pa.  212,  28  Atl.  186,  reversing  (1893) 
23  Pittsb.  L.  J.  N.  S.  452,  where  teetator, 
after  making  provision  for  payment  of 
debts,  directed  "that  the  whole  of  my 
estate  remaining  ahaJl  be  divided  as  fol- 
lows :  "To  A  any  and  all  of  my  house' 
bold  goods,  books,  clothing,  fnnutnre, 
etc.,  that  he  may  i^esire.  The  balance 
of  the  personal  elifects  to  be  divided 
among,"  etc.,  it  was  held  that  the  latter 
sentence  of  the  quoted  ptovieion  was 
residuary  as  to  all  the  personal  property 
not  passing  under  the  first-quoted  sen- 
tence, and  could  not  bo  limited  to  articles 
named,  but  not  desired  by  A.  In  ad- 
dition, the  court  said  that  such  was  the 
evident  intent  of  the  testator,  and  that 
to  limit  the  eeeond  sentence  as  oontended 
might  render  it  entirely  inoperative,  as 
well  as  make  the  testator  <He  intestate 
as  to  all  pereonat  property  not  specifi- 
cally  mentioned  in  the  first  sentence. 

Where  the  term  "effects"  is  used  in 
the  residuary  clause  of  a  will,  and  an  in- 
tention to  dispose  of  the  whole  estate 
is  shown,  and  to  restrict  the  term  t« 
things  ejusdem  generis  with  property 
more  speeifleally  described  in  the  same 
elause  would  result  in  a  partial  intes- 
tacy, the  rule  ejusdem  generiB  should 
not  be  applied.  This  was  the  rule  laid 
dovra  in  Ee  Way  (1903)  6  Out  L.  Rep. 
614,  in  holding  that  a  residuary  bequest 
of  "all  my  furniture,  books,  plate,  and 
other  personal  effects,"  was  eoffleieat  to 
pass  a  beneficial  interest  in  a  real  estate 
mortgage  owned  by  the  testator.  And 
in  Fisher  v.  Hepburn  (1851)  14  Beav. 
626,  51  Eng.  Reprint,  425,  a  bequest  by 
testator  "of  his  estate  and  effects  what- 
soever and  wheresoever,  canal  shares, 
plate,  linen,  china,  and  furniture,"  by  a 
residuary  clause,  was  held  not  within  the 
rule  ejusdem  generis,  and,  siaee  not  lim- 
ited to  things  like  those  speeifleally  men- 
tioned,  sufficient  to  pass  the  residuary 
personal  estate,  the  Master  of  the  Rolls 
sayii^  that  to  bold  otherwise  would  re- 
quire a  strained  construction,  and  be  at 
variance  with  the  testator's  intention. 
So,  in  Re  Parrott  (1885)  53  L.  T.  N.  S. 
(&ig.)  12,  cash  and  book  debts  were 
held  to  pass,  under  a  residuary  clause 
bequeathiug  "all  my  household  furni- 
ture, wines,  carriages,  horses,  and  other 
effects,  escept  my  jewelry,"  the  court 
finding  that  the  inteut  of  the  testator 
was  to  pass  all  of  his  estate,  and  not  to 
die  int^tate  as  to  any  part  of  it.  And 
all  personal  estate  not  specifically  dis- 
posed of  was  held,  in  "Smyth  v.  Smyth 
(1878)  L.  R.  8  Ch.  Div.  (Eng.)  561,  38 
I*  T.  N.  S.  633,  26  Week.  Rep.  736,  to 
pass  under  a  bequest  of  "my  sheep  and 
LJtA.1818F. 


all  the  rest,  residue,  moneys,  chattels 
and  all  other  my  effects,"  following  a  be- 
quest of  two  specific  sums  of  money. 
And  in  Heame  v,  Wigginton  (1821)  6 
Madd.  Ch.  119,  56  Eng.  Reprint,  1037, 
where  testator,  after  making  specific  be- 
quests of  money,  household  fumitnre, 
and  wearing  apparel,  bequeathed  "all 
my  other  effects  ...  to  be  sold  for 
his  benefit,"  the  residue  of  the  personal 
estate,  including  money,  was  held  to 
pass,  the  court  refusing  to  confine  the 
bequest  of  "effects"  to  things  ejusdem 
generis  with  those  specifically  mentioned, 
or  to  confine  it  to  things  which  could  be 
sold,  and  placing  its  decision  on  the 
ground  tbat  sucb  was  the  testator's  in- 
tention. And  in  Re  Broadweil  (1912) 
134  L  T.  Jo.  (Eng.)  107,  a  bequest  of 
"all  my  household  furniture  and  person- 
al effects,"  following  certain  specific  be- 
quests in  a  will  which  contained  no  resid- 
uary clause,  was  held  to  be  residaar;^, 
80  that  "personal  effects"  included  all 
the  residuary  personal  estate.  So  in 
Scarborough's  Goods  (1860)  30  L.  J. 
Prob.  X.  S.  (Eng.)  85,  6  Jur.  N.  S.  1166, 
9  Week.  Rep,  149,  a  bequest  of  "all  my 
personal  effects  and  everything  of  every 
kind,"  in  testator's  apartment  or  "else- 
where," was  held  to  make  the  beneficia- 
ries universal  legatees.  In  Graves  v. 
Howard  (1857)  56  N.  C.  (3  Jones,  Eq.) 
302,  it  was  held  that  the  provision,  "The 
re.sidue  of  testator's  estate  and  effects," 
folloifing  specific  bequests  and  devises, 
meant  what  was  left  after  all  liabilities 
were  discharged,  and  all  the  purposes 
of  the  testator  were  carried  into  effect. 
In  Hodgson  v.  Jex  (1876)  L.  R.  2  Ch. 
Div.,(Eng.)  122,  45  L.  J.  Ch.  N.  S.  388, 
24  Week.  Rep.  575,  a  bequest  of  "all 
my  plate,  linen,  furniture  and  other 
effects,  that  may  be  in  my  possession  at 
my  death,"  was  held  to  be  residuary  as 
to  personal  property,  and  not  limited 
to  "other  effects"  ejusdem  generis,  the 
court  adopting  the  rule  that  the  words 
must  be  given  their  natural  meaning  un- 
less a  contrary  intention  appears  in  the 
will.  And  again  in  Shepheard's  Goods 
(1879)  41  L.  T,  N.  S.  (Eng.)  530,  the 
words  "other  effects,"  as  used  in  a  be- 
quest of  "all  my  household  goods  and 
furniture,  pi  ale,  linen,  glass  and  all  other 
effects  wheresoever  and.  wb  at  soever," 
followed  by  specific  bequests  and  pecun- 
iary legacies,  was  held  to  pass  the  resid- 
uary persona!  estate,  under  the  role 
that  words  must  be  given  their  ordinary 
meaning  where  no  contrary  intention  ap- 
pears. So,  in  Lowrv  v.  Patterson  (1874) 
It.  Rep.  S  Eq.  372,  it  was  held  thst  the 
words,  "effects  whatsoever  and  whereso- 


-,ogle 


774 


ANNOTATlON—WILIfi— MEANING  OF  WORD  '^FFECIB." 


ever,"  in  a  bequeat  o£  "alt  my  Btock, 
crop,  farming  implementa,  bonsehold 
furniture  and  effects  whatsoever  and 
wheresoever,"  must  be  given  their  nat- 
ural meaning,  so  that  they  would  carry 
everything,  ineludine  moaey  in  bank  and 
debts.  And  upon  the  question  whether 
money  and  securities  for  money  pass 
under  bequests  of  ''farm  stock  and  im- 
plements and  other  personal  effects,"  or 
of  "household  effects,"  see  Re  Hord,  10 
Out  Week.  N.  278,  cited  in  Can.  Ann. 
Dig.  (1916)  col.  Iil4.  And  in  Campbell 
V.  Prescott  (1808)  15  Ves.  Jr.  500,  33 
Eng.  Reprint,  844,  a  bequest  of  all  of 
testator'a  "sugar  house,  cupola  and  mer- 
chandise, stock,  with  jewels,  plate,  house- 
hold goods,  furniture  and  all  effects 
whatsoever,"  was  held  not  to  be  restrict- 
ed to  tbii^  of  the  kind  mentioned,  but 
to  pass  personalty  not  specilically  be- 
queathed, the  view  beiug  adopted  that 
the  phrase,  "all  effects  whatsoever,"  was 
equivalent  to  "property"  or  "worldly 
substance." 

But  the  presumption  against  intes- 
tacy, which  sometimes  is  held  to  avoid 
application  of  the  rule  ejusdem  generis 
to  the  word  "effects"  io  a  bequest,  can- 
not prevail,  where  the  langnage  of  the 
will,  fairly  construed,  is  insufficient  to 
carry  the  whole  estate;  it  being  contrary 
to  the  true  construction  of  wills  to  give 
property  to  a  specific  legatee  upon  a 
forced  construction  of  words  which  do 
not  indicate  such  a  purpose  in  the  mind 
of  the  testator.  Gallagher  v.  McKeague 
(1905)  125  Wto.  116,  110  Am.  St.  Rep. 
821,  103  K.  W.  233,  holding  that  a  be- 
quest of  "household  furniture  and  ef- 
fects," when  not  in  a  residuary  ofciuse, 
could  not  be  construed  to  include  a 
large  portion  of  testator's  personal 
property,  although  the  same  was  not 
speciflcally  disposed  of,  and  such  a  con- 
struction would  leave  an  intestacy  as  to 
the  samp,  there  being  nothing  in  the  will 
expressing  an  intention  to  pass  the 
whole  estate.  And  the  term  "effects," 
as  used  iu  a  will  whereby  testator  be- 
queathed "whatever  money  remains  at 
my  agent's  .  .  ,  also  any  money  that 
may  result  from  the  sale  of  my  effects 
.  .  .  I  also  wish  her  to  get  my  watch, 
ete.,"  was  held  in  O'Loughlin's  Goods 
(1870)  L.  R.  2  Proli.  &  Div.  (Eng.)  102. 
39  L.  J.  Prob.  N.  S.  53,  18  Week.  Rep. 
902,  not  to  pass  the  residuary  estate,  but 
to  be  confined  to  things  that  might  be 
sold,  so  that  it  did  not  pass  a  legacy; 
Lord  Penzance,  who  delivered  the  opin- 
ion, arguing  that  the  testator,  by  the 
word  "effects,"  alluded  to  that  portion 
of  his  estate  which  could  be  sold,  and, 
I.,R.A.10iaF. 


again,  that  it  would  not  have  been  neces- 
sary for  him  to  specifically  refer  to  tbe 
watch  if  he  had  rej^rded  the  bequest 
as  residuary,  and  this  notwithstanding 
such  construction  resulted  in  a  parti^ 

—  general  euaa. 

And,  admitting  that  the  rule  ejusdem 
generis  applies,  a  number  of  eases  have 
passed  upon  the  question  as  to  what 
artielea  not  speoi£eally  ennmentted  pass 
under  the  rule. 

Thus,  in  Field  t.  Peckett  (1861)  W 
Beav.  573,  54  £ii«.  Reprint,  '^0,  30  L.  J. 
Ch.  N.  S.  813,  7  Jnr.  N.  S.  983,  4  L.  T. 
K.  S.  469,  9  Week.  Rep.  526,  a  bequest 
of  "household  fnmitnre,  plate,  books, 
prints,  pictures,  linen,  china,  brewing 
utensils,  and  other  household  effects" 
was  held  to  pass,  under  tbe  rule  ejus- 
dem generis,  gold,  silver  and  ehina  sanff 
boxes  used  for  purposes  of  ornament,  as 
welt  as  cabinets  for  china,  which  had 
been  ordered  and  made,  but  not  de- 
livered, at  the  time  of  testator's  death. 

So  in  Domville  v.  Taylor  (1863)  32 
Beav.  604,  55  Eng.  Reprint,  237,  8  L,  T. 
N.  8.  624,  11  Week.  Rep.  796,  a  bequest 
of  all  "my  household  furniture,  plaee," 
etc.,  "and  other  effects  of  the  l&e  na- 
ture," was  held  to  pass  plate  at  testa- 
tor's bankers,  plate  to  which  be  was  en- 
titled iu  remainder,  subject  to  a  life 
estate  in  his  father,  the  produce  of  ptale 
wrongfully  sold  by  such  life  tenant,  and 
furniture,  linen,  and  books,  which  hnd 
been  deposited  in  a  warehouse  for  safe- 
keeping. 

And  in  Cole  v.  Fitzgerald  (1823)  1 
Sim.  &  Stu.  189,  57  Eng.  Reprint,  75. 
3  Russ.  Ch.  301,  38  Eng.  Reprint.  588.  1 
L.  J.  rh.  91,  24  Revised  Rep.  169.  a  be- 
quest of  "household  furniture  and  other 
household  effects,"  in  testator's  "dwell- 
ing house  and  premises,"  was  held  to 
comprise  all  property  in  tbe  house 
and  on  the  premises,  intended  for  use  of 
consumption  therein,  or  for  the  orna- 
ment thereof,  and  that  such  property 
ini^iuded  pistols,  lathes,  and  apparatus 
for  turning,  models,  paintings,  organ, 
parrot,  books,  and  wine  and  liquor?, 
but  not  a  pony  or  cow  or  fowling  pieces, 
unless  kept  for  the  defense  of  the  house. 
or  a  haystack  if  held  for  sale. 

In  Brinckerhoff  v.  Farias  (1900)  52 
App.  Div.  256,  65  N.  T.  Supp.  358.  af- 
firmed in  (1902)  170  N.  Y.  427,  63  X.  E. 
437,  a  bequest  of  "all  the  rest  of  my 
plate  and  household  effects,"  followinir 
specific  bequests  of  various  articles  in 
testator's  house,  was  held  to  pass  wine- 
in  tbe  house.    And  again,  in  Re  Bunrne 
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(1888)  M  L.  T.  N.  S.  (Eng-)  537,  s  be- 
quest of  "all  my  fnmiture,  pictnreB, 
plate,  jewelry,  horsea.and  carriages,  and 
other  houshold  eSeets"  was  held  to  pasa 
ail  wine  in  testator's  house,  under  the 
wards  "other  household  effects,"  it  being 
said  that,  by  the  inclusion  of  "horses" 
and  "carriages,"  he  evidenced  an  intent 
to  enlar^  the  ordinary  meaning  of  the 
phrase. 

In  Finder  v.  Finder  (1870)  18  Week. 
Rep.  (Eng.)  309,  a  bequest  of  stock  in 
trade,  money  at  the  bank,  good  will, 
book  debts,  and  effects  beloiigiQg  to  tes- 
tator's business  of  an  earthenware  manu- 
faetvirer,  was  held  to  show  an  intent  that 
the  business  should  be  carried  on  by  the 
beneficiary,  and  therefore  that  trade  flx- 
tnreg  passed  as  "effects  belonging  to  his 
business." 

In  Martin  v.  Osborne  (1887)  85  Turn. 
420,  3  S.  W.  647,  a  devise  of  a  house 
and  lot  of  about  10  acres,  together  with 
"alt  the  personal  property  and  effects  in 
the  house  and  on  the  lot,"  was  held  to 
pass  all  the  live  stock  usually  housed  or 
domiciled  on  such  lot,  although  they  may 
have  been  occasionally  grazed  on  testa- 
tor's adjoining  land,  when  necessity  de- 
manded it. 

But,  as  is  held  in  He  Haight,  51  So!. 
Jo.  (Eng.)  343,  as  set  out  in  11-15  Mews, 
Eng.  Case  Law  Dig.  Supp.  (1895-1910) 
title,  Wills,  col.  2054,  a  bequest  of  the 
"effects  used  in  the  business  carried  on 
by  me,"  etc.,  does  not  include  a  balance 
on  the  business  account  at  a  bank. 

In  Re  Hall  [1912]  W.  N.  (Eng.)  175, 
107  L.  T.  N.  S,  196,  28  Times  L.  R. 
480,  56  Sol.  Jo.  615,  a  motor  car  was 
held  not  to  pass,  under  a  bequest  of 
"all  my  carriages,  horses,  harness,  and 
stable  furniture  and  effects,"  the  court 
arising  that,  having  regard  to  the  col- 
location of  words,  it  appeared  that  the 
testator  only  intended  to  include  horse- 
drawn  vehicles  as  ejusdem  generis  with 
carriages.  But  in  Re  Portlage  [1916] 
W.  N.  (Eng.)  214,  60  Sol.  Jo.  527,  141 
L.  T,  Jo.  60,  a  motor  car  and  a  collec- 
tion of  postage  stamps  was  held  to  pass 
under  the  words,  "other  household  ef- 
fects," in  a  bequest  of  "plate,  linen, 
china,  glass,  books,  pictures,  prints, 
wines,  liquors  and  all  other  consumable 
stores,  horses,  carriages,  furniture  and 
other  housebold  effects,"  tlie  court  say- 
ing that  since  the  testator,  by  the  use 
"  of  the  word  "other,"  had  classed  horses 
and  carriages  and  household  effects  to- 
gether, a  motor  car  must  be  so  regarded; 
and  that  a  collection  of  stamps  could  be 
regarded  as  in  the  same  ornamental 
class  as  "pictures."  However,  in  Re 
I^R.A.1918F. 


MasBon  [1917]  W.  N.  (Eng.)  252,  86  h. 
J.  Ch.  N.  S.  753,  117  L.  T.  N.  S.  548,  33 
Times  L.  R.  527,  61  Sol.  Jo.  676,  which 
reversed  (1917)  33  Times  L.  R.  380, 
which  was  based  upon  Re  Fortlage 
(Eng.)  eupra,  it  was  held  that  a  valu- 
able collection  of  stamps  in  albums  and 
on  cards  did  not  pass  under  the  words, 
"other  household  effects,"  as  employed 
in  a  bequest  of  "bot^s,  pictures,  prints 
and  other  household  effects," 
Lord  Justice  Swinfeu  Eady  saying  that 
he  was  by  no  means  satisfled  that  the 
decision  in  the  Fortlage  Case  ought  to 
be  upheld. 
Real  estate  mi  "effeota." 

Supplementing  note  in  12  L-R-A-fN-S,) 
661. 

The  great  majority  of  the  cases  upon 
the  question  whether  or  not  real  estate 
will  pass  under  the  word,  "effects,"  in 
a  will,  are  treated  in  the  note  to  An- 
drews V.  Applegate,  12  L.B.A.(N.S.) 
661,  on  the  question,  whether  real  es- 
tate will  pass  under  the  word  "effects," 
in  a  written  instrument. 

And,  in  addition  to  the  cases  cited 
therein,  see  the  following: 

Thus,  that  the  word  "effects,"  used 
alone,  may  mean  the  whole  of  the  tes- 
tator's property,  see  Borton  v.  Dunbar 
(1860)  2  Giff.  221,  66  Eng.  Reprint,  fl3, 
affirmed  in  (1860)  2  DeG.  F.  &  J.  338, 
45  Eng.  Reprint,  651,  30  L.  J.  Ch.  N.  S. 
8,  6  Jur.  N.  S.  1128.  3  L.  T.  N.  S.  519, 
9  Week.  Rep.  41;  Campbell  v.  Prescott 
(1808)  15  Ves.  Jr.  500,  33  Eng.  Reprint, 
844;  and  Howse  v.  Seagoe  (1854)  2 
Week.  Rep.  (Eng.)  597. 

And  that  "heritage"  ie  carried  by  a  be- 
quest of  the  whole  of  testator's  "means 
and  effects,"  see  Forsyth  v.  Tumbull 
(1887)  25  Scot.  L.  B.  168,  15  Sc.  Ress. 
Cas.  4th  aeries,  172,  as  set  out  in  2  Scots' 
Dig.  (1873-1904)  col.  2144. 

And  in  White  v.  Keller  (1895)  15  C. 
C.  A.  683,  30  TJ.  9.  App.  275,  68  Fed. 
796,  the  court  applied  the  rule  that  the 
term  "effects,"  when  used  in  connection 
with  wcda  which  describe  real  estate, 
may  be  construed  to  include  real  estate, 
and  held  that,  sinne  the  word  "property" 
included  both  real  and  personal  estate, 
the  term  "property  and  effects,"  in  a 
general  residuary  clause  of  a  will,  wns 
sufficient  to  pass  real  estate  not  speci- 
fieaUv  devised. 

But  in  Wilson  v.  Major  (1805)  11  Ves. 
Jr.  205,  32  Eng.  Reprint,  1066,  where 
testator  devised  a  copyhold  estate  to  his 
wife  to  sell  and  to  enjoy  the  income  for 
life,  and  bequeathed  to  her  "all  his  ef- 
fects wheresoever  or  whatsoever  for  her 
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maintenance,"  it  was  held  that  the  | 
widow  was  entitled  to  a  life  interest 
only  in  the  copyhold  estate,  the  court 
saying  that  the  words,  "all  my  effects," 
could  not  so  enlarge  the  devise  as  to  give 
her  an  absolute  interest;  since  to  so  bold 
would  require  a  finding  that  the  testa- 
tor intended  to  ^ve  her  an  absolute  in- 
terest in  that  in  which  by  the  preceding 
provision,  he  had  given  her  a  life  in- 
terest. 

So,  in  Cave  v.  Cave  (1762)  2  Eden, 
139,  28  Bug.  Reprint,  849,  a  gift  and  be- 
quest of  all  "goods,  cattle,  chattels  and 
personal  estate  and  effects  whatsoever" 
was  held   not   to  pass  real  estate,    the 


Lord  Chancellor  being  of  opinion  tba: 
the  words,  "efEects  whatsoever,"  must  be 
applied  to  matters  ejusdem  naturs,  and 
that  they  could  not  be  applied  as  general 
words  to  things  of  a  superior  nature  to 
those  partieutarlj  specified,  at  least 
where  a  contrary  intent  was  not  msni- 
fested  in  the  will. 

And  in  Bowlin  v.  Furman  (1863)  34 
Mo.  39,  a  will  nominating  an  adopted 
child  as  tesfotor'a  "sole  and  only  heir  ot 
all  the  goods,  chatteJs,  rights  and  cred- 
its and  effeets,"  etc.,  to  inherit  and  es- 
joy,  was  held  not  to  pass  real  estate. 
G.  J.  C. 
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IRENE  BAKER  et  al.,  Appts., 

MOSAIC  TEMPLARS   OF   AMERICA. 
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Inenrance  —  necessltf  of  designating 
beneftclary. 

1.  A  rule  of  a,  mutual  l>eiiefit  society  that 
no  benefit  shall  be  paid  tinles«  a  beneliciary 
in  designated  by  the  handwriting  or  mark 
of  the  member  ia  not  contrary  to  public 
policy. 

For   other  rates,   tee  Intnrance,  JII.   a,  in 

1-52  N.  8. 
Same  ^  indcflnltcncss. 

2.  A  rule  of  a  mutual  benefit  society  that 
no  benefit  shall  be  paid  unless  a  beneficiary 
is  designated  by  the  member  is  not  void  for 
indetlniteness. 

For   other  case*,   «e  Insurance,  III.   a,   in 
1-52  y.  8. 

(June  24,  1018.) 

i  PFEAL  by  plaintifTB  from  a  judgment 
l\  of  the  Circuit  Court  for  Pulaski 
County  in  favor  of  deffndant  in  an  action 
brought  to  recover  an  amuurt  alleged  to 
be  due  on  a  life  imiurance  policy.   Aflirmed. 

The  facta  arc  alated  in  tlie  opinion. 

Mr.   Tbomas  J.   K'rice,   for  appellants: 

The  mere  dcaJKnation  of  a  bcncfjciarj' 
waa  not  Qeceseary  when  the  deceased  left 
living  issue,  who,  under  the  laws  of  descent, 
would  inherit  the  proceeds  of  the  certifi- 
cate anyway. 

Cullin  V.  Supreme  Tent,  K.  M.  77  Hun, 
fi,  28  N.  Y.  Supp.  276;  Arthur  v.  Odd  Fel- 
lows'  Benelleial     Asso.    29    Ohio    St.   557; 

Note.  — Aa  to  validity  and  effect  of  rule 
of  benefit  society  requiring  designation  of 
beneficiary  by  will  or  contract,  aee  annota. 
tion  following  this  case,  post,  777,  and 
references  therein  to  annotations  on  related 
questions. 

L.R.A.1918F. 


Halle  T.  Grand  Lodge,  I.  O.  B.  B.  24  Ohio 
C.  C.  717;  Covenant  Mut  Ben.  A«o,  t. 
Sears,  114  III.  108,  29  N.  E.  480;  Haynesv. 
Masonic  Ben.  Aaso.  08  Ark.  421,  136*  S.  W. 
1ST,  Ann.  Cas.  1012D,  607. 

Mr.  Sclpio  A.  Jones  for  appellee. 

Hnmpliroys,  J.,  delivered  the  opinion  «f 

the  court; 

Appellants  instituted  suit  in  the  ihin! 
division  of  the  Pulaski  circuit  court  on  (hf 
30th  day  of  March,  1018,  against  sppeller 
a  fraternal  benefit  aoeicty  organiied  under 
the  lawB  of  the  state  of  Arkansas,  to  re- 
cover an  amount  alleged  to  be  due  them 
under  the  terms  of  an  insurance  polici' 
issued  by  appellee  on  the  life  of  their 
mother,  who  died  on  the  28th  day  of  Xi- 
vember,  IB17.  Appellee  denied  any  liabil- 
ity on  tlic  policy.  The  cause  was  pre^entei. 
to  the  court,  sitting  as  a  jury,  upon  ihc 
pleadings,  the  policy,  end  an  agreed  »tatf- 
ment  of  tacts,  from  which  the  court  fouml 
that  no  liability  existed  under  the  lerm- 
of  the  policy,  as  applied  to  the  facts  in  thi' 
case,  and  rendered  a  judgment  accordingly, 
from  which  an  appeal  has  been  properlv 
prosecuted  to  this  court. 

Appellee  is  an  organization  commonly 
known  as  a  fraternal  benefit  associntiot. 
Bociety,  or  order,  and  the  policy  jsflu*U  i- 
what  is  commonly  denominated  a  Wne- 
flciary  certiticate.  The  policy  containeil  " 
clause  that  the  certificate,  charter,  artifle- 
of  incorporation,  constitution,  and  law-  nf 
the  society,  and  the  application  tor  mem- 
bership and  medical  examination,  and  all 
amendments  thereof,  should  constitute  l\:' 
agreement  between  the  society  and  tin' 
member.  The  agreed  statement  of  fart-, 
upon  which  the  cause  was  submitted,  if  s- 
tollows; 

"The  pUintiffs,  Irene  Baker,  Walter 
Baker,  and  Willie  Baker,  are  the  aoleheir< 
at  law  of  Emma  Baker,  deceased.    Emm 
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Baker  died  a  financial  member  of 
Mosaic  Templars  of  America,  a  fratanial 
benefit  society  orguiUed  under  the  laws  of 
the  state  of  Arkanwe,  on  the  26th  day  of 
KoTember,  1917,  and,  accord  Ing  to  the 
terms  of  the  certificate  set  oat  herein,  the 
certificate  has  a  face  value  of  $100. 

"A  paragraph  on  the  policy  or  eertifl- 
cat«,  and  this  ii  law  No.  7,  from  the  cou' 
stitatimi  and  by-laws  of  the  Mosaic  Temp- 
lars of  America,  states:  'Members  holding 
policies  in  this  <»'der  and  dying  witbout 
making  some  disposition  of  the  same  by 
will  or  assignment  will  not,  ulider  any 
consideration,  be  paid,  and  said  wil' 
asHignment  must  be  made  in  their 
writing,  or  marli  thereof,  attested  by  the 
scribe  of  their  temple,  chamber  or  palace, 
and  must  be  sent  to  the  national  grand 
scribe  on  final  proof  of  death,'  Emma 
Baker's  certiScate  or  policy  had  no  will 
>or)  assignment  thereon,  when  filed  with 
the  defendant  with  the  proof  of  death." 

It  is  insisted  by  appellant  that  the  fail- 
ure to  designate  a  beneficiary  by  will  or 
assignment  in  the  manner  pTovidcd  in  the 
policy  cannot  prevent  a  recovery.  Xlie 
policy  specifically  provides  that  the  laws 
of  the  order  shall  become  a  part  of  the  con- 
tract. The  clause  in  question  is  law  No.  7 
of  the  organization.  It  was  therefore 
necessary  for  the  insured  to  comply  with 
it  before  any  liability  would  accrua  on  the 
contract.  1  Bacon,  Ben.  See,  g  81;  Wood- 
men of  World  V.  Johnson,  tiO  Ark.  41S,  B7 
S.  W.  673;  Supreme  Lodge,  K.  L.  H.  v. 
Johnson,  81  Ark.  512,  00  S.  VV.  834. 

It  is  said,  however,  that  a  clause  of  this 
character  is  contrary  to  public  policy,  and 
void.  We  know  of  no  statutory  provision 
in  the  state  of  Arltaneas  whirh  is  con- 
travened by  this  clause  in  the  contract.  It 
does  not  conflict  with  §  6,  Act  462,  Acts 
1017,  as  contended  by  appellnnt.  That 
sfction  of  the  statute  provides  who  may 
Wo  me  beneficiaries  in  trBternal  bene  tit 
organ izations,  and  permits  the  selection  cif 
anyone  in  the  classes  specified  as  beneti- 
ciaries,  and  limits  the  organization  in  the 
passage  of  its  laws  to  classes  of  benefi- 
ciaries specified  in  the  section.  Hie  section 
iloe<i  not  prevent  the  organization  or  eo- 
I'iety  from  passing  a  by-law  to  tlie  effect 
that,  unless  a  beneficiary  is  designated,  no 
'lability  shall  accrue  under  the  policy.  In 
other  words,  it  leaves  the  organization  and 
its   members  free   to   contract   against   lia- 


bility nnleaa  a  beneficiary  is  designated. 
We  do  not  see  how  the  suggestion  that  tbe 
rule  may  work  an  irreparable  injury  on 
members  on  their  dying  beds  can  avail  ap- 
pellants. It  is  true  that  the  statutes  of 
Arkansaa  permit  another  parson  to  sign 
the  testator's  name  to  a  will  at  the  teets- 
tor's  request,  but  this  is  the  very  thing  that 
the  rule  attempts  to  avoid.  The  rule  recog- 
nizes odly  those  designations  of  tienefici- 
aries  in  wills  and  assignments  made  in  the 
testator's  own  writing  or  mark,  attested 
by  the  scribe  of  their  temple,  chamber,  or 
palace.  This  rule  seems  to  have  been  for 
the  purpose  of  preventing  any  contest  as 
to  the  genuineness  of  wills  or  assignments, 
designating  the  t)«ieflciaries  to  whom  Uie 
amounts  due  under  the  policy  should  be 
paid.  It  was  a  rule  made  for  the  protec- 
tion of  the  society,  and  not  for  the  pur- 
j>ose  of  changing  or  attempting  to  change, 
oonfiicting  or  attempting  to  confiict  with, 
the  laws  of  Arkansas  with  reference  to  the 
e-xecution  of  wills. 

It  is  said  that  the  clause  is  Indefinite, 
and  that  it  is  uncertain  what  shall  become 
of  the  amount  due  on  the  policy  in  case  no 
beneficiary  was  named,  and,  for  that  reason, 
it  should  be  regarded  as  property,  abd 
descend  to  the  heirs  under  the  Statute  of 
Descents  and  Distribution  a.  We  think  the 
clause  is  very  definite.  It  providee  for  no 
liability  in  case  the  beneficiary  is  not  desig- 
nated, as  provided  in  the  policy.  In  other 
words,  it  provides  that  no  amount  shall  be 
paid  to  anyone  unless  the  beneficiary  has 
been  designated.  This  policy  contained  no 
stipulation  to  pay    the  estate    or  personal 

esentative  of  the   insured    any  sum   at 

death.  By  virtue  of  his  membership 
and  certificate,  he  had  the  power  to  appoint 
a  beneficiary  in  the  manner  prescribed. 
Having  no  property  rights  in  the  policy,  the 
Statute  of  Descents  and  Biatri  but  ions  has 

application.  Having  failed  to  desig- 
the  beneficiary  under  the  terms  of  the 
policy,  no  liability  against  the  aaaociation 
accrued  to  anyone.  1  Bacon,  Ben.  Soc.  4th 
cd.  310;  Eastman  v.  Provident  Mnt.  Relief 

.    82   N.   H.     555;     Worley    v.    North 

Lern  Masonic  Aid  Asso.  (C.  C.)  10  Fed. 
227;   Maryland  Mut.  Benev.  Soe.  v.  Clendi- 

44  Md.  429,  22  Am.  Rep.  52;  20  Cyc. 
157-169;  Cock  V.  Supreme  Conclave,  I.  0. 
H.  202  TtfasB.  85,  88  N.  E.  584. 

I  error  appearing  in  the  record,  the 
judgment  is  afiSrmed. 


Annotation — loiarance:    validify  and  effect   of  rule   of  benefit  society 
requiring  designation  of  benefidarr  hy  will  or  contract. 

As  to  the  rigbt  to  designate  by  will  I  and  Brinsmaid  v.  Iowa  State  Traveling 
the  beneficiary  of  benefit  insnrance,  see  Men's  Asso.  42  L.E.A.(N.S.)  1161;  and 
notes  to  Re  Harton,  4  L.B.A.(N.8.)  939,  I  later  cases  of  Ellis  v.  Fidelity  &  C.  Co. 

UR.A.191«r. 
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L.R,A.1&15A,  109,  and  Koenigstein  v. 
Grand  Lodge,  0.  H.  S.  L.R.A.1917F, 
398. 

For  disposition  of  fund  in  mutual 
benefit  society  upon  failure  of  bene- 
ficiary, see  notes  to  Modem  Woodmen 
V.  Puckett,  17  L.R.A.(N.S.)  1083,  and 
Switchmen's  Union  v.  Oillerman,  L.R.A. 
1918A,  1117. 

It  will  be  not«d  that  in  Bakes  v. 
MutiAic  Tkmplabs,  ante,  776,  a  provision 
of  laws  of  the  society  that,  in  case  mem- 
bers died  without  making  some  disposi- 
tion of  the  benefit  by  will  or  assign- 
ment, in  their  handwriting,  the  benefit 
would  not,  under  any  eoneideration,  be 
paid,  was  held  not  contrary  to  public 
policy;  nor  in  conflict  with  a  statute  pro- 
viding who  might  become  beneficiaries 
in  benefit  associations,  and  permitting 
the  selection  of  certain  classes,  and 
limiting  the  organization,  in  the  passage 
of  by-laws,  to  the  classes  of  beneficiaries 
specified,  the  court  stating  tiiat  the  stat- 
ute left  the  organization  and  its  mem- 
bers free  to  contract  against  liability 
unless  a  beneficiary  was  designated. 
And  the  provision  requiring  a  bene- 
ficiary to  be  designated  by  will  or  as- 
signment was  held  not  invalid  on  the 
ground  that  it  was  indefinite  and  nn- 
certain,  as  not  specifying  what  should 
become  of  the  fund  in  case  no  bene- 
ficiary was  named,  the  court  stating 
that  the  provision  clearly  provided  that 
there  should  be  no  liability  in  case  a 


beneficiary  was  not  designated  aeeor^g 
to  the  provision. 

There  is  little  authority  bearing  upon 
the  question  under  conaideration. 

In  the  following  cases,  the  validity 
of  regulations  of  benefit  societies,  pro- 
viding for  the  designation  of  bene- 
ficiaries by  will,  was  apparently  recog- 
nized, although  not  expressly  diseiRsed: 
Noehols  V.  Kentucky  Mut.  Ben.  See. 
(1894)  16  Ky.  L.  Rep.  270;  Mar>-land 
Mut.  Ben.  Soc.  v.  Ciendinen  (1875)  44 
Hd.  429,  22  Am.  R^.  52;  Greeno  v. 
Greeno  (1881)  23  Hnn  (N.  Y.)  478. 

In  these  cases,  the  power  given  the  in- 
sured was  held  not  to  have  been  exer- 
cised, where  hia  will  contained  merely 
a  residuary  clause,  with  no  speeiBe  men- 
tion of  the  insurance  benefit. 

In  Supreme  Council,  C.  M.  B.  A.  v. 
Priest  (1881)  46  Mich.  429,  9  N.  W, 
481,  where  the  insured  reserved  the 
right  to  change  the  beneficiary,  it  was 
held  that  neither  a  provision  in  the 
rules  and  regulations  of  a  benefit  aB- 
sociation,  that  the  fund,  on  the  deatb 
of  a  member,  should  be  paid  to  the  per- 
son last  named  by  him,  and  entered  by 
his  order  on  the  will  book  of  the  com- 
pany, nor  a  will,  entered  upon  the  will 
book,  deprived  the  insured  of  the  right 
to  subsequently  make  a  different  dispo- 
sition of  the  fund;  and  &  later  disposi- 
tion, made  in  an  ordinary  will,  revok- 
ing the  former  designation,  was  held 
valid.  J.  T.  W. 


J.  A,  FOX,  Appt., 


JUNIOR  ORDF-R  UNITED  AMERICAN 
MECHANICS,  Respt. 
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InsurBDcC'  ^  uintnal  benefit  ^  suspen- 
sion  of   local   clmpter  —   transter  of 
iitembers, 
A  member   of  a  subordinate   lodge  of   a 
nmtual  benefit  society  which  has  been  hu»- 
pi-nded  by  the  supreme  council  (or  nonpay- 
ment of  dues,  after  lie  has  reached  the  age 
which,  under  tlie  oonstifiition,  rendered  him 

Note.  —  Ab  to  right  of  members  of  sub- 
ordinate lodge  of  benefit  society,  which  has 
l)een  suspended  or  dissolved,  to  transfor  to 
another  lodge,  see  annotation  following  this 
case,  post,  780;  and  references  tlierein  to 
annotn+i''nii  on  reUted  queetiona. 
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ineligible  to  admiBaion  to  benettinal  member- 
Hhtp.  is  not  entitled  to  admission  to  another 
local  lodoe  upon  presentation  of  a  proper 
card  of  dlnmiBsal  from  the  suapeniled  lodRe. 
altlioiigh  the  eifect  of  refusal  to  admit  him 
"ill  be  to  deprive  him  of  the  benefits  to 
which  his  original  contract  entitled  him. 
For  other  cases,  see  Benevolent  Socieliei,  IT. 
in  Dig.  ISl  N.  8. 

(July  24,  1918.) 

APPEAL  by  plaintiff  from  a  nonsuit 
granted  by  the  Common  Pleas  Circuit 
Court  tor  York  County  in  an  action  brought 
to  recover  damages  for  breach  of  a  eontrart 
of  insurance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  J,  Harry  Foster  for  appellant. 
Messrs.  Butler  &  Hall  for  respondent. 

Hj'ClrIck,  J.,  delivered  the  opinion  of  the 

PlaintilT  appeals  from  judgment  of  non- 
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suit  In  this  action,  which  is  for  damages 
for  breach  of  contract. 

Defendant  is  a  mutual  benefit  association, 
condacted  on  the  lodge  system,  and  gov- 
erned by  a  constitution  and  by-laws.  It 
bas  a  national  council  and  state  and  sub- 
ordinate, or  local,  councils.  The  conntitu- 
tioD  provides  that  no  applicant  over  the 
«ge  of  flftj  years  shmll  be  mdnitted  to  bene- 
ficial membership  Lu  any  council,  but  such 
applicants  may  be  admitted  to  honorary 
membership  only. 

In  1907,  plaintiff  became  a  member  of  a 
subordinate  council  (Elgin  No.  55),  and  de- 
fendant issued  to  him  a  certificate  of  mem- 
bership, and  thereby  contracted  to  pay  his 
legal  dependent  $500  at  his  death,  "upon 
the  condition  that  the  said  J.  A.  Fox  is  now 
and  shall  be  at  the  time  of  his  death  a  bene- 
ficial member  in  good  standing  of  a  sub- 
ordinate council  of  said  order,  and  affiliat- 
ing with  the  national  council  of  aaid  order, 
and  also  a  member  in  good  standing  of  the 
funeral  benefit  department  of  said  uationsl 
council,  in  Class  B,  in  accordance  with  the 
laws  of  said  national  council,  and  his  state 
and  subordinate  council  now  in  force  or 
iiereafter  adopted  prior  to  said  death."  In 
1911,  plaintiff  transferred  his  membership 
to  Dry  Creek  council  No.  SS,  and  paid  bis 
dues  in  that  council  until  the  last  of  De- 
cember, 1914,  at  wbich  time  that  council 
was  suspended  for  nonpayment  of  its  dues 
to  the  state  and  national  councils,  and  be- 
came defunct,  and  was  not  thereafter  affili- 
ated with  the  state  and  national  couacils- 
In  191S,  plaintiff,  being  then  over  fifty 
years  of  ago,  obtained  from  the  secretary 
of  the  state  council  a  diamiasal  cord, 
wbich,  though  not  clearly  explained  by  the 
testimony,  we  assume  was  a  card  certifying 
that,  at  the  time  of  his  dismissal,  he  was  a 
member  of  the  order  in  good  standing. 
Upon  this  card,  he  applied  to  two  other 
subordinate  councils  for  memtMrship,  first 
to  I«ncastei  council  No.  38  and  Uien  to 
Rode  Hill  council  No.  4(1.  His  application 
waa  rejected  by  both,  on  the  grounil  that 
be  was  not  eligible  to  membership,  because 
he  was  then  over  fifty  years  of  age.  It 
appears  that,  under  the  laws  of  the  order, 
before  an  applicant  for  membership  can  be 
received  into  a  subordinate  council,  hi■^ 
application  must  be  submitted  to  a  secret 
ballot  of  tbe  council,  oikd  that  one  black 
l>all,  or  negative  vote,  is  sufficient  to  re- 
quire bis  rejection.  The  record  does  not 
clearly  disclose  whether  plaintiflTs  applioa- 
tion  was  rejected  upMi  auch  a  vote  by 
either  of  the  councils  to  which  he  applied 
for  membership;  but  we  Shall  assume  tiiat 
it  was  not,  and  that  the  sole  ground  upon 
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which  admission  to  membership  waa  danied 
him  was  that  he  was  over  fifty  years  of  age, 
aa    that    view    of    the    testimony    ia    moat 

favorable  to  bis  contention. 

The  question,  then,  is  whether  there  vrae 
any  breach  of  its  contract  by  defendant.  It 
is  too  plain  for  argument  that,  if  that 
question  is  to  be  answered  from  a  consider- 
ation of  the  words  of  the  contract,  it  mnst 
be  answered  in  the  negatite.  In  plain  and 
unambiguous  language,  the  agreemei^t  to 
pay  is  subject  to  the  condition  that,  at  the 
time  of  bis  deotli.  plaintiff  should  be  a 
beneficial  meniLicr,  in  good  standing,  of  a 
subordinate  council  of  the  order,  which 
must  be  afiiljated  with  the  national  council, 
and  it  is  admitted  that  he  is  not  such  a 
member.  But  appellant  contends  that,  con- 
ceding that  to  be  true,  the  provision  of  the 
constitution  wbich  prohthilE  his  admission 
into  Lancaster  or  Rock  Uill  oouncit  because 
of  his  age,  after  he  had  been  admitted  to 
raombersliip  in  Elgin  and  Dry  Creek  coun- 
cila  before  he  attained  the  prohibitory  age 
and  had  paid  iiii  dues  in  tliose  councils 
until  he  had  attained  that  age  at  which 
he  could  not  obtain  admission  to  any  other 
council,  is  unreasonable  and  void,  and 
ought  tiierefore  to  be  ignored  by  the  court. 
We  do  not  think  so.  That  provision  waa 
accepted  by  appellant,  as  a  part  of  his  con- 
tract, when  he  joined  the  order.  It  is  en- 
tirely reasonable  for  an  insurance  associa- 
tion or  company  to  fix  the  age  beyond 
wbich  it  will  not  accept  a  rislc  Practically 
all  insurers  do  so.  Nor  is  there  anything 
unreasonable  in  providing  that,  after  an 
insured  has  parsed  a  specified  age,  he  may 
not  bo  transferred  from  one  class  to  an- 
other, or  from  one  council  to  another,  be- 
cause the  introduction  of  a  considerable 
number  of  old  men  into  a  council  in  that 
way  might,  and,  according  to  natural  laws 
would,  tend  to  weaken  it,  and  it  might 
also  materially  increase  the  burdens  upon 
the  other  members  of  that  council-  It  is 
purely  a,  matter  of  contract,  and  the  pro- 
vision in  question  is  not  obnoxious  to  any 
law  or  to  public  policy. 

It  is  true  that  appellant  has  been  de- 
prived of  his  insurance,  apparently  without 
any  fault  on  his  part,  which  is  regrettable. 
But,  on  the  other  hand,  the  defendant  is 
not  at  fault,  has  done  him  no  wrong,  and 
is  not  therefore  responsible  for  bis  mis- 
fortune. By  the  terms  of  his  contract,  he 
made  the  council  of  which  he  became  a 
member  big  agent  for  the  purpose  of  keep- 
ing up  its  affiliation  and,  through  it,  his 
affiliation  witb  the  state  and  national  coun- 
cil. Clearly,  the  parties  had  the  right  to 
make  that  sort  of  a  contract.     The  fault. 
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theMfme,  Ilea  with  plaintiff's  own  agent, 
■Bd  not  with  defendant.  Tlie  situation  is 
pr&«tica)ly  the  same  as  if  he  had  appointed 
some  person  as  his  ageat  to  pay  his  dues 
to  the  council,  and  that  person  had  failed 


uil   )iad   silBpended    Gage,  JJ., 


or  expelled  him  for  nonpayment  of  due*. 
He  must  look  to  his  own  agent  for  redrew, 
Judgment  affirmed. 

Garj,   Ch.  J.,  and  Watts,   fVaser,  and 


Annotaticm — Right  of  membtfa  of  subordmate  lodge  of  boMfit  lodety, 
wbkb  baa  been  suspended  or  dissoKed,  to  transfer  to  anodier  lodge. 


GeneTslly,  as  to  forfeiture  of  benefit 
certificate  by  default  of  subordinate 
lodge,  see  note  to  Murphy  v.  Independ- 
ent Order,  S.  D.  ,1.  50  L.B.A.  111. 

It  will  be  Qoticcd  that  in  Fox  v. 
JuKiOB  Order,  U.  A.  M.  ante,  780,  where 
the  constitution  of  the  society  provided 
that  no  applicant  over  the  age  of  fifty 
years  should  be  admitted  to  beneficial 
membership  in  any  council,  and  a  sub- 
ordinate council  had  been  suspended 
for  a  failure  of  its  officers  to  pay  dues 
to  the  superior  councils,  it  was  held  that 
a  member  of  the  subordinate  council, 
who  was  over  fifty  years  of  age,  was  not 
entitled  to  be  admitted  as  a  member 
in  other  subordinate  councils,  the  court 
holding  that  the  provision  was  plain 
and  unambiguous,  and  not  unreason- 
able  and  void. 

There  is  little  direct  authority  on  the 
question  under  consideration. 

In  Lamb  t.  Knights  of  Birmingham 
(1900)  10  Pa.  Dist,  383,  where  the  laws 
of  the  order  expressly  gave  members 
a  right  to  receive  cards  and  pass  from 
one  lodge  fo  another,  and,  upon  fhe  sur- 
render of  a  charter  of  a  lodge,  it  was 
agreed  that  members  might  receive  cards 
and  afliliate  with  other  lodges,  it  was 
held  that  if  a  member  of  the  disbanded 
lodge  desired  fo  continue  his  member- 
ship in  the  oider  he  should  have  as- 
sociated himself  with  another  lodge; 
and  that,  not  having  done  so,  or  paid 
any   assessments    after    the    disbanding 


of  the   lodge,   his  rights  in   the   order 
were  terminated. 

In  Starling  v.  Supreme  Council,  R.  T. 
T.  (1896)  108  Mich.  440,  62  Am.  St. 
Rep.  709,  66  N.  W.  340,  where  the  local 
{ council  of  which  the  plaintiff  was  a 
member  broke  up  for  want  of  members, 
and  although  he  obtained  a  transfer 
to  another  council  in  the  same  city  that 
council  refused  to  receive  him,  it  was 
held  that  he  was  under  no  obligation  to 
unite  with  a  council  in  another  place, 
the  purpose  -of  the  order  bein^  social 
as  well  as  beneficial,  and  it  was  held 
that  a  recovery  might  be  had,  it  appear- 
ing that  the  member  had  for  more  than 
two  years  paid  all  assessments  of  which 
he  had  notice  to  the  head  council,  which 
received  them,  it  being  held  that  he  had 
done  all  he  was  bound  to  do  to  retain 
his  membership. 

In  Kehrbaum  v.  Kegal  (1896)  17 
Mise.  635,  40  N.  T.  Supp.  589,  where  the 
Grand  Rapids  branch  of  an  internation- 
al association  had  disbanded,  and  a  mem- 
ber of  that  branch  applied  for  mem- 
bership in  the  New  York  branch  of  the 
association,  and  paid  to  the  internation- 
al association  the  amount  of  his  arrear- 
ages in  the  disbanded  branch,  and  was 
then  admitted  as  a  member  of  the  New 
York  branch,  it  was  held  that  he  was 
reinstated  to  membership,  and  that  re- 
covery might  be  had  for  the  death  bene- 
fit provided    for   by   the   order. 

J.  T.  W. 


CITY  OF  SEATTLE,  Eespt. 
—  Wash.  — ,  174  Pac.  4.1fi.) 


Munlrlpal   (^urporatloiis  —  ooaatlug  on 
streets  —  llHbility   for   Injur]'. 

Failure  of  the  police  department  to  en- 
force an  ordinance  forbidding  foasting  in 
the  city  Htreeta  do«s  not  render  the  munici- 

L.R.A.1918F. 


pality    liable    for    injury    to    one    njored 
while  violating  the  ordinance. 
For  other  cases,  are  Municipal  Corporation*, 
II.  9.  2,  in  Dig.  ISS  X.  B. 

(August  7,   1918.) 

APPEAL   by   plaintiff   from   a   judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  defendant  In  an  action  brought 

Koto. — As  to  liability  for  injury  to  one 
while  coasting  in  street.  Bee  annotation  fol- 
lowing this  case,  post,  782;  and  refercncra 
therein  to  annotations  on  related  questios^. 


FLUCKIG£E  v.  SEATTLE. 
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to  recover  damages  for  iojuriea  siutained 
in  a.  coasting  accident.     AfBrmed- 

The  facta  are  stated  in  the  opinion. 

Mr.  Jay  C.  Allen,  for  appellant: 

The  ordinance  in  question  is  a  traffic 
ordinance,  passed  for  the  beneRt  of  pedes- 
trtans  and  other  persona  using  the  streets 
and  highways  thereof. 

Rampon  v.  Washington  Water  Power  Co. 
Q4  Wash.  438,  L.R.A.IBITC,  088.  162  Pac. 
il4;  Bogdan  V.  Pappas,  &5  Waah.  579, 
1G4   Pac.  208. 

The  citj,  bj  ita  ciwduct,  should  he 
estopped  from  using  the  ordinance  as  a 
shield  against  liability. 

16  Cyc.  714;  Athens  t.  Georgia  R.  Co. 
72  Qa.  BOO;  Otis  Elovator  Co.  v.  Cliicago, 
263  III.  419,  52  L.R.A.(N.S.)  102,  105  N. 
E.  338;  Mattoon  v.  Elliott,  186  III.  App. 
78. 

Heaare.  Hugh  M.  Caldwell  and  Frank 
8.   GrilBtfa,  for  respondent: 

Failure  to  enforce  the  otdinaDce  doeanot 
render  defendant  liable  for  the  injury  sua- 
tained  by  plaintiff  while  coasting  in  viola- 
tion of  the  ordinance. 

4  Dill.  Mun.  Corp.  Eth  ed.  S  1627; 
Wheeler  v.  Plymouth,  116  Ind.  1S8,  »  Am. 
St.  Rep.  837,  16  N.  E.  532;  Eines  v.  Char- 
lotte. 72  Mich.  278,  1  L.R.A.  844,  40  N.  W. 
333;  FauUner  v.  Aurora.  85  Ind.  130,  44 
Am.  Kep.  1;  Schultr,  t,  Milwaukee,  46  Wis. 
254,  35  Am.  Kep.  779,  6  N.  W.  342;  NorriB- 
town  r.  Pitzpatrick,  64  Pa.  121,  39  Am. 
Rep.  771;  Kitsap  County  Transp.  Co.  v. 
Seattle,  76  Wash.  873,  135  Pac.  478,  Ann. 
Cas.  I916G,  115;  Buttriclc  v.  Lowell,  1 
Allwi,  172,  79  An.  Dee.  721;  Calwelt  v. 
Boone^  61  Iowa,  687,  33  Am.  Rep.  164,  2 
N.  W.  «14;  UiUett  v.  Princeton,  167  Ind. 
382,  10  LJLA.<N.S.)  789,  79  N.  E.  901 

Oliadwiok,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  was  Injured  in  a  coasting 
accident  in  the  city  of  Seattle.  Prior  to 
the  time  of  the  accident  the  city  council  of 
the  city  of  Seattle  had  passed  an  ordinance 
which  prohibited  coasting  on  any  sidewalk 
or  paved  street.  The  ordinance  had  not 
been  enforced  hf  the  police  department. 
Coasting  bad  been  indulged  in  by  those  so 
inclined  in  several  parts  of  the  city,  and  in 
one  or  two  instances  the  police  department 
had  detailed  men  to  protect  traffic  while 
tbe  sport  was  going  on. 

The  controlling  question  ia  whether  a 
city  is  liable  to  answer  in  damaf^s  to  one 
who  is  injured  white  doing  a  thing  which 
ia  prohibited  by  a.  city  ordinance,  although 
tolerated  by  the  police  officers  of  the  city. 
It  is  the  theory  of  appellant  that  the  ordi- 
nance should  not  he  raised  aa  a  bar  to  a 
recovery;    that   it   has   been   abrogated   by 
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long  disuse  and  nonobaervance,  if  not  by 
the  connivance  of  the  officers  whose  duty 
it  ia  to  enforce  it.  He  relies  upon  many 
cases,  including  Barnard  v.  Benson,  58 
Wash.  Ifll,  137  Am.  St.  Rep.  1051,  108  Pac. 
439;  Regan  v.  School  Diat.  44  Wash.  523, 
87  Pac.  828;  State  ex  rel.  Smith  v.  Ross, 
42  Wash.  439,  85  Pac.  26;  State  ex  rel. 
Cowles  v.  Schivcly,  63  Wash.  103,  114  Pac. 
601;  Spokane  4  E.  Trust  Co.  v.  Young,  19 
Wash.  122,  52  Pac.  1010;  Keanev.  Brygger, 
3  Wash.  338,  28  Pac.  fiaS;  llcSorley  v.  Hill, 
2  Wash.  638,  27  Pac.  5a2;  Brown  v.  United 
States,  113  U.  S.  568,  28  L.  ed.  1079,  S 
Sup.  Ct.  Rep.  648;  Chattanooga  Flow  Co. 
T.  Hays,  125  Tenn.  148,  140  S.  W.  1008. 
These  cases  bold  that  a  practical  construc- 
tion of  a  statute  by  long-continued  action 
or  nonaction  is  equivalent  to  positive  law, 
and  that  contemporaneous  and  continued 
practice  of  officers  whose  duty  it  is  to  exe- 
cute or  to  take  special  cognisance  of  the 
statute  is  the  highest  evidence  of  its  mean- 
ing, and  should  not  be  disregarded  except 
for  cogent  reasons. 

It  was  the  opinion  of  the  court  below, 
and  to  that  opinion  we  are  inclined,  that 
these  cases  are  not  controlling.  Tliey 
affirm  a  rule  of  construction  resorted  to  by 
the  courts  when  called  upon  to  ascertain 
t^e  meaning  of  doubtful  or  ambiguous 
statutes.  The  rule  there  announced  has 
never  been  allowed  to  overcome  a  poaitivo 
statute,  fixing  in  plain  and  certain  terms 
a  right  or  liability  when  a  subject  of  liti- 
gation, and  this  is  so  whether  the  cause  of 
action  sounds  in  contract  or  in  tort.  The 
mere  nonenf  or  cement  of  an  ordinance  by 
the  adminietratire  officers  of  a  city  will 
not  overcome  it,  or  estop  the  municipality 
from  elaimiuK  its  benefit  when  sued  by  one 
whose  injury  is  traceable  to  its  nonob- 
servanee.  Judge  Dillon  in  his  work  on 
Municipal  Corporations,  6th  ed.  vol.  4,  S 
1627,  lays  down  the  rule  as  follows;  "Un- 
leas  there  be  a  valid  contract  creating,  or 
a  statute  declaring,  the  liability,  a  munici- 
pal eorporation  ia  not  bound  to  secure  a 
perfect  esecution  of  its  by-lawB,  relating  to 
its  public  powers,  and  it  is  not  responsible 
civilly  for  neglect  of  duty  on  the  part  of 
its  officers  in  respect  to  their  enforcement, 
although  such  neglect  results  in  injuries  to 
private  persons  which  would  otherwise  not 
have  happened."  Wheeler  v.  Plymouth, 
116  Ind,  Jijfl,  !1  Am.  St.  Rep,  837,  18  N.  E. 
632;  Hinea  v.  Charlotte,  72  Mich.  278, 
1  L.R.A.  844,  40  N.  W.  333;  f^ulkner  v 
Aurora,  85  Ind.  130.  44  Am.  Rep.  1; 
Schultz  V.  Milwaukee.  49  Wis.  284,  35  Am. 
Rep.  779,  5  N.  W.  342;  Norristown  v.  Flti- 
patrick,  94  Pa.  121,  39  Am.  Rep.  771. 

That  the  failure  to  execute  an  ordinance 
on  the  part  of  administrative  officers  will 
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not  make  the  city  liable  or  permit  one  wlio 
has  violated  the  ordinanoe  to  take  ad- 
vanta^  of  what  maj'  welt  be  called  hia  own 
wrong  rests  in  even  a  deeper  principle.  The 
act  of  a  city  council  in  paseing  an  ordi- 
nance is  an  expression  of  the  corporate 
power  of  the  city.  That  duty,  bo  far  as 
the  concern  of  the  public  goea,  is  fully  per- 
formed when  the  ordinance  is  passed,  and 
to  permit  administrative  officers,  whose 
duty  rests  in  the  police  power  rather  than 
in  the  legislative  power  of  the  city,  to 
nullify  an  ordinance  by  ignoring  it  or  fail- 
ing wilfully  to  enforce  it,  would  be  to  deny 
to  the  city  council  the  power  to  legislate. 
Sucb  a  holding  would  ptit  the  power  to 
veto  an  ordinance,  which  from  the  very 
natnre  of  things  must  be  accepted  as  the 
true  espresston  of  the  wilt  of  the  public, 
in  the  hands  of  an  agency  having  no  legis- 
lative power  or  responsibility.  This  court 
has  heretofore  had  occasion  to  meet  this 
queetion  in  a  case,  which,  if  not  on  all 
four  a,    is    like    in    principle.      In    Kitaap 

AnnoUtion — Injury  to  one  wlifle  coaittng  m  street. 


County  Tranap.  Co.  v.  Seattle,  T5  Waah. 
673,  135  Pac.  476,  Ann.  Cas.  1915C,  US, 
the  court  said;  "But  the  ordinance  im- 
poses a  penalty  on  all  who  may  thus  trans- 
gress its  provisions,  and  places  the  duty 
upon  the  port  warden  of  enforcing  it.  If, 
then,  the  city  is  liable  in  damages,  it  must 
be  by  reason  of  the  negligence  of  the  port 
warden  in  failing  to  enforce  the  ordinance. 
The  general  rule  is  that  a  city  is  not 
civilly  liable  for  neglect  of  duty  on  the 
part  of  its  officers  in  respect  to  the  enforce- 
ment of  ordinances." 

And  then,  after  quoting  the  text  of 
Dillon,  the  opinion  continues:  "In  the 
present  case,  the  negligence,  if  any,  being 
that  of  the  port  warden  in  failing  to  exer- 
cise proper  diligence  in  the  enforcement  of 
the  ordinance,  would  not  render  the  city 
liable  to  respond  in  damages." 


This  note  supplements  the  note  to . 
Lynch  v.  Public  Service  R.  Co.  42  L.R.A. 
(N.S.)  865,  on  the  above  question. 
'  Aa  to  liability  of  municipal  corpora- 
tion for  failure  to  prevent  improper 
conduct  in  or  une  of  streets,  see  notes 
to  Van  Cleef  v.  Chicago,  23  L.R.A. 
(N.S.)  636,  and  Goodwin  v.  Eeidsville, 
42  L.R.A.(N.S.)   862. 

As  to  reciprocal  duty  of  driver  of  au- 
tomobile and  children  coasting  is  street, 
Bee  note  to  Albert  v.  !Munch,  L.K.A. 
I818A,  240. 

Generally,  as  to  contributory  negti- 
genee  of  children,  see  note  to  Jacobs  v. 
H.  J.  Koehler  Sporting  Goods  Co. 
L.R.A.a917F,  10,  especially  subdivision 
on  "Coasting  across  track,"  p.  158. 

It  will  be  noticed  that  in  FLticKioEB 
V.  Skattle,  ante,  780,  a  recovery  against 
the  mtmicipality  for  an  injury  received 
by  the  plaintiff,  while  coasting  in  vio- 
lation of  an  ordinance  prohibiting 
coasting,  was  denied,  although  the  or^ 
dinance  had  not  been  enforced  by  the 
police. 

As  shown  by  the  cases  in  the  earlier 
note,  the  fact  that  a  person  who  was 
injured  while  coasting  was  pursuing  this 
sport  on  a  public  street  will  not  neces- 
aarily  preclude  a  recover>-,  if  he  was 
not  guilty  of  contributory  negligence, 
and  negligence  by  another  causing  the 
injury  is  made  to  appear.  Several  later 
rases  have  passed  upon  the  question. 

In  Terrill  v.  Virginia  Brewing  Co, 
(lfll5)  130  HiniL  46,  L.B.A.1915E,  1028, 
153  N.  W.  136,  Ann.  Cas.  IfllTC,  453, 
I-.R.A.11H8F. 


where  plaintiff's  child,  while  coasting 
down  a  city  street,  was  killed  while  at- 
tempting to  avoid  the  defendant's 
wagon,  which  was  proceeding  on  the 
left  side  of  the  street,  it  was  held  th&t 
it  could  not  be  said  as  a  matter  of 
law  that  the  boy  was  guilty  of  contribu- 
tory negligence,  but  that  the  question 
was  for  the  jury.  In  this  caae  a  stat- 
ute requiring  all  vehicles  to  keep  to 
the  right  was  held  applicable,  but  a 
statute  regulating  the  speed  of  motor 
vehicles  approaching  a  curve  was  held 
not  to  apply.  [As  to  applicability  of 
rule  of  road,  where  highway  is  being 
used  for  other  than  ordinary  purposes 
of  travel,  see  note  to  this  case  in 
L.R.A.1915E,   1028.] 

In  Stoll  V.  Laubengayer  (1913)  174 
Mich.  701,  140  N.  W.  532,  the  act  of  the 
deceased  in  starting  her  sled  down  an 
incline  after  the  defendant  had  left  hia 
team  standing  over  a  path  into  which 
the  sled  turned,  resulting  in  a  collision 
with  the  team,  was  held  the  proximate 
canse  of  the   accident,  and  a  recovery 

The  evidence  in  Rassman  v.  Shore 
Line  Electric  R.  Co.  (1913)  87  Conn. 
701,  87  Atl.  271,  which  is  not  set  out, 
wai  held  not  to  establish  tbe  neglect 
by  the  defendant  of  any  duty  owed  to 
the  plaintiff's  intestate,  but  to  show 
negligence  by  the  latter,  in  attempting 
to  coast  across  the  defendant's  track 
in  front  of  a  car,  without  observing 
its  approach.  J.  T.  W. 
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y  79  So.  442.) 


refund 


Manlclpal    corporations 
power. 

1.  A  general  right  exists  in  the 
council  or  other  proper  boardB  of  ircor- 
pontted  citieB  or  Uxms  to  refund  to  indi- 
viduals any  Bums  paid  by  them  as  oorporate 
taxes,  whkh  are  found  to  have  been  wrong- 
fully  exacted,  or  for  any  reaaon  ioeqitita- 

For  other  cones,  see  Hunioipal  Corporalion$, 

JI.  h.  1;  m.  m  Dig.  1-52  W.  S. 
Ijlcense  —  nncnrned  fee  —  recovery. 

2.  \Miere  a  license  to  do  buninesEi,  granted 
tiy  a  municipHlity,  becomes  inoperative  by 
operation  of  law,  the  licensee  may  recover 
the  unused  portion  of  his  llcenee  tax  from 
the  municipality. 

For  other  auet,  »ee  Aisumptit,  II.  o,  2,  in 

Dig.  1-52  N.  A". 
3Ianiclpsl    oorporaUona    ^    retarn    of 

3.  Under  the  implied  powers  granted  to 
municipalities,  they  have  power  and  it  is 
Iheir  duty  to  return  money  received  for  a 
pririlege  whieli  the  person  who  paid  it  is 
prevented  from  enjoying,  through  tlie  opera- 
tion of  law,  throuj,'h  no  fault  of  his. 

for  other  oaeea,  tve  Uufiioipal Corporations, 
U.  «.  in  Dig.  ISS  H.  B. 

(West,  J.,  disBent«.> 

(June  17,  1B18.) 

ERROR  to  the  Cirmit  Court  for  St. 
'  Johne  County  to  review  a  judgment  !□ 
favor  of  defendant  in  an  action  brought 
to  recover  the  unused  portion  of  plaintilTs 
license  tax  to  carry  on  the  bueinesB  of  a 
retell  liquor  dealer.  Revereed. 
The  facta  are  stated  in  the  opinion. 

Headnotea  by  Brow;ib,  Ch.  J. 
Not«.  —  As  to  right  to  recover  liquor  li- 
cense fee,  or  unearned  portion  thereof,  upon 

adoption  of  legisUtion  or  regulation  inim- 
ical to  the  sale  of  intoxicating  liquor,  see 
annotation  in  L.R.A.I01SC,  241. 

As  to  right  to  recover  an  unearned  liquor 
license  fee,  where  the  bnsinees  has  not  been 
entered  upon,  or  has  been  aimndoned  vol- 
untarily, or  where  the  license  turns  out  to 
have  boen  improperly  issued,  see  note  in  18 
L.B.A.(N.S.)  512,  and  a  subsequent  decision 
in  21  L.R.A.(N.S.)   112. 

As  to  the  right  or  dut.r  of  municipal  cor- 
porations to  refund  lifjuor  lioense  fpeH  on 
adoption  of  state  prohlbitioD,  see  note  in 
16  L.R.A.(N.S.)   511). 

lAR.A.l!liaF. 


Messrs.  Odom  ft  Butler,  for  plaintiff  in 

Defendant  has  received  money  belonging 
to  plnintifTs,  which  it  is  not  in  equity  and 
good  conscience  entitled  to  retain,  for  which 
this  action  will  lie,  and  the  trial  court 
erred  in  sustaining  the  demurrer  thereto. 

Altaman  v.  Oklahoma  City,  21  (MtU,  142, 
16  L.R,A.(N.8.)  511,  BG  Pac.  4G8,  17  Ann. 
Cas.  184;  Roberts  v.  Boise  City,  23  Idaho, 
7ia,  45  L.R.A.(N.S.)  5B3,  132  Pac.  306; 
Pearson  v.  Seattle,  14  Wash.  438,  44  Pac. 
884;  Hirn  v.  State,  1  Ohio  St.  15;  Lydick 
v.  Korner,  15  Neb.  500,  20  N.  W.  26; 
Chamherlain  v.  Tecumaeh,  43  Neb.  221,  61 
N.  W.  032;  Auburn  v.  Mayer,  58  Neb.  161, 
78  N.  W.  462;  Wood  v.  School  Dist.  80  Neb. 
722,  15  L.R.A.{N.a.)  478,  115  N.  W.  308; 
Sharp  V.  Carthage,  48  Mo.  App.  26;  Peo- 
ple V.  Sackett,  15  App.  Div,  280,  44  N.  Y, 
Supp.  593;  Numberger  v.  Barnwell,  42  S.  C 
158,  20  S.  E.  14;  Zeglin  v.  Carver  County, 
72  Minn.  17,  74  N.  W.  901;  15  R.  C.  L.  p. 
316,  5  76;  Scott  t.  New  Castle,  132  Ky. 
616,  21  L.R.A.(N.S.)  112,  118  S.  W.  788; 
Bruner  v.  Clay  City,  100  Ky,  S67,  38  S.  W. 
1002;  Hembrich  Bros.  Brewing  Co.  v.  Kit- 
sap County,  45  Wftah.  454,  88  Pac.  839; 
8Ute  ex  rel.  Grigsby  v.  Bnechler,  10  S.  D, 
156,  72  N.  W.  114;  State  t.  Rouch,  47 
Ohio  St.  478,  25  N.  E.  60. 

Messrs.  Frank  E.  Jennings  and  Cfrns 
H.   Smlthdcal,   for   defendant  in  error: 

A  municipal  corporation  has  only  such 
powers  as  are  delegated  to  it  by  the  legis- 
lature, and  such  other  additional  powers 
as  are  fairly  implied. 

Stale  ex  rel.  Ellis  v.  Tampa  Waterworks 
Co.  56  Fla.  858,  19  L.B.A.(N.S.)  183,  47 
So.  358. 

There  is  nothing  in  the  charter  of  the 
town  of  Hastings,  nor  in  the  general  stat- 
utes governing  municipal  corporations,  di- 
rectly authorizing  the  relief  which  plain- 
tiff seeks. 

Wood  V,  School  Diflt.  80  Neb.  722,  16 
L.R.A.(N.S.)  478,  115  N.  W.  308;  Cham- 
berlain V.  Tecuraseh,  43  Neb.  221,  61  N.  W. 
632;  Shue  v.  Silver  Creek.  98  Neb.  551,  153 

As  to  the  recovery  of  an  unearned  license 
fee  upon  revocation  of  tfae  license  for  mis- 
conduct of  the  licensee,  see  note  in  4S  L.R.A. 

(N.S.)    693. 

As  to  the  right  of  the  1*^1  representa- 
tive of  a  deceased  licensee  to  recover  a  por- 
tion of  the  fee  paid  for  a  liquor  license  be- 
ransc  of  the  licensee's  death  before  the  ex- 
piration of  the  term  of  the  license,  see  note 
in  15  L.Rjl.<N.S.)   478. 

Ab  to  the  liability  for  damages  for  wrong- 
ful revocation  of  liquor  license,  see  Claussen 
V.  Luveme,  15  L.R.A.<N.S.)   «»8,  and  note. 
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N.  W.  662;  Boborta  t.  Boiu  City,  23  Ida- 
lio,  716,  48  L.R.A.(N.S.)  593,  133  Pac. 
306;  AnderBon  v.  Galesburg,  IIB  III.  App. 
.^)30;  Mciton  v.  Moultrie,  114  Oa.  462,  40' 
H.  E.  302;  Fitzgerald  v.  Witcherd,  130  Ga. 
552,  16  L.R.A.(N,S.)  610,  81  S.  K.  227; 
Phoebus  T.  Manhattan  Social  Club,  105  Vo, 
144,  fi2  8.  E.  839,  8  Ann.  Gas.  667;  Mc- 
Qinnie  v.  Medway,  176  Mau.  67,  67  N.  B. 
210;  Peyton  v.  Hot  Springa  Co.  53  Ark.  236, 
13  S.  W.  764;  Alexander  v.  State,  77  Ark. 
294,  n  8.  W.  181. 

Browne,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  eeventh  count  of  the  declaration  in 
this  case  alleges,  in  sutwlance,  that  the 
Charles  Blum  Company  paid  the  city  of 
Hastings  the  sum  of  $2,000  for  the  privi- 
lege of  gelling  wines,  beers,  and  liquors 
for  the  term  of  one  year  from  October  1, 
1913;  that  on  the  2d  day  of  April,  1B14, 
a  local  option  election  was  held  in  St.  Johns 
county,  and  the  [precinct  in  which  the  town 
of  Hustings  is  situated  voted  against  the 
Bale  of  liquor.  Plaintive  license  thereby 
became  revoked,  through  no  act  or  fault 
of  his,  and  he  was  deprived  of  the  use 
thereof  from  the  2d  day  of  April  to  the  let 
day  of  October,  1014.  He  sues  for  the  re- 
turn of  the  anouDt  due  for  the  unexpired 
and  unused  portion  of  his  license. 

A  demurrer  to  this  count  was  sustained, 
and  the  court,  on  plaintiff's  motion,  permit- 
ted him  to  dismiss  without  prejudice  all 
the  counts  of  the  declaration  except  the 
seventh ;  atid  upon  plaintiff  refusing  to 
amend  or  to  plead  further  final  judgment 
waa  rendered  against  him  in  favor  of  the 
defendant.  The  plaintiff  took  writ  of  error 
to  this  court. 

The  qucBtion  presented  ia  the  right  or 
dutv  of  the  town  of  Hastings  to  refund 
to  the  plaintiff  the  amount  paid  for  . 
privilege  of  carrying;'  on  a  business  of  re- 
tail liquor  dealer  tJierpin  from  the  2d  day 
ot  April  to  the  lat  day  of  October,  10J4. 

The  defendant  in  error  invokea  the  doc- 
trine that  a  municipal  corporation  has  only 
such  powers  as  are  delegated  to  it  by  the 
l^istature  and  such  otlier  additional  pow- 
ers as  are  Iftirly  implied.  There  can  be  no 
dispute  about  tiiia  mle,  and  the  difference 
arises  as  to  what  powers  or  duties  may  be 
fairly  implied  from  the  powers  delegated. 
It  can  hardly  be  cnntroYerted  that  among 
the  duties  and  powers  of  a  city  is  tJiat 
of  paying  its  juat  obligations;  in  this  in- 
stance, to  return  money  received  for  grant- 
ing pennission  for  t  person  to  do  something, 
right  at  the  time,  that  subsequently  be- 
came beyond  its  power  to  grant  or  permit. 

The  rule  ia  thus  stated  in  2  Cooley  on 
Taxation.  3d  ad.   13B6,   1307:      "A  general 

L.R.A.1918P. 


right  cadata  in  tbt  state  to  refand  any 
tax  collected  for  its  purposes,  and  a  cor- 
reaponding  right  probably  exists  in  the 
common  council,  or  other  proper  boards,  of 
cities,  villajiea,  towns,  etc.,  to  refund  to 
individuals  any  sums  paid  by  them  as  cor- 
porate taxes,  which  are  found  to  have  been 
wrongfully  exacted,  or  are  believed  to  be, 
for  any  reason,  inequitable." 

What  is  said  by  Mr.  Cooley  with  regard 
to  a  refund  of  taxes  applies  with  gTe^ter 
force  to  an  amount  paid  for  a  license,  aa  is 
pointed  out  by  the  Kentucky  court  of  ap- 
peals in  Scott  V.  Mew  Castle,  132  Ky.  61G. 
21  L.R.A.(N.S.l  112,  116  S.  W.  788:  "We 
do  not  agree  with  counsel  for  appellees  that 
a  license  such  as  appellant  paid  is  a  mere 
tax,  which,  when  voluntarily  paid,  cannot 
be  recovered.  It  is  true  that  a  tax,  when 
voluntarily  paid,  cannot  be  recovered, 
though  illegally  collected.  louisviUe  &.  N 
R.  Co.  V,  Com.  S9  Ky.  531,  12  S,  W,  1064. 
But  this  rale  ia  based  upon  considerations 
of  public  policy,  and  because  the  law  pro- 
vides ample  means  of  correcting  an  illegal 
assesBment  before  the  proceBS  of  collecting 
the  tajt  begins;  but  a  license  such  as  ap- 
pellant paid  ia  on  a  different  footing.  As 
said  in  Com.  v.  Central  Hotel  Co.  121  Kv. 
846,  00  S.  W.  605,  12  Ann.  Gas.  172;  'A 
license  to  sell  liquor  is  for  the  purpose  of 
regulating  the  tratSc,  and  incidentally  to 
raise   revenue.'  .     .     Taxes  are   levied 

and  collected  regardless  of  the  will  or  con- 
sent of  the  taxpayer,  and  for  the  purpose 
of  raising  a  revenue.  .  .  .  The  popular 
understanding  of  the  word  "license"  un- 
doubtedly is  a  permission  to  do  Hometliing 
which,  without  the  license,  would  not  be 
allowed.  The  object  of  the  license  ia  to 
confer  a  right  that  does  not  exist  without 
the  license.  .  .  .  '  In  obtaining  the  li- 
cense of  appellees,  appellant  expected,  and 
appellees  intended,  it  to  confer  the  privilege 
to  appellant  to  sell  liquors  in  New  Castle 
for  the  period  of  a  year.  In  point  of  faet 
he  exercised  under  it  the  privilege  for  107 
days,  for  which  appellees  received,  and  are 
entitled  to  retain,  $146.60." 

Authorities  are  cited  on  both  sidee,  some 
ot  which  conflict,  and  others  are  not  ap- 
plicable to  the  conditions  In  the  instant 
caae.  While  it  is  nceessBrj  to  discuss  tliese 
cases  extenaively,  a  brief  reference  to  gome 
of  them  may  be  enlightening.  In  Cham- 
berlain T.  Tecumseh,  43  Neb.  221.  61  N. 
W.  632.  the  court  laid  down  this  rule:  "It 
is  the  settled  law  of  this  state,  where  a 
liquor  license  has  been  issued  by  a  city 
council,  and  on  appeal  such  license  is  can- 
celed, thst  the  licensee  is  entitled  to  a  re- 
payment pro  tanto,  of  the  »um  paid  for 
the  same,  for  the  unexpired  time.  Lydick 
V.  Korner,  15  Neb.  600,  20  N.  W,"  26,  and 
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Stata  ez  ret.  Conwg.j  t.  Weber,  80  Neb. 
473,  30  N,  W.  6S1,  folloired." 

An  expreision  b;  the  court  in  this  case 
that,  "while  each  member  of  the  court  aa 
now  constituted,  entcrtaioa  eome  doubt  aa 
to  the  BOundnBM  of  tbe  doetrine  laid  down 
in  theM  cagei,  we  do  not'now  feel  juatiiied 
in  dlaturbing  a  rule  which  has  been  so  long 
recognized  and  followed  t^  the  courts."  ia 
mucJi  relied  on  by  the  defendant  in  ei 
At  best,  this  is  but  the  expression  of  a 
doubt  that  was  not  of  BUfCcient  strengtb 
to  justify  tiie  court  in  disturbing  the  rule, 
and  it  cannot  have  any  weight  with  ut. 

The  case  of  Scott  v.  New  Caatle,  aupra, 
arose  from  a  different  state  of  facts,  but 
the  some  question  was  involved  as  in  the 
instant  case;  the  duty  of  a  city  to  refund 
to  a  person  the  unused  portion  of  a  license 
to  eell  liquor  which  he  was  prevented  from 
uainf;  by  reason  of  the  result  of  a  local  op- 
tion election.  In  that  case  the  court  said: 
"We  are  unable  to  see  upon  what  prin- 
ciple of  good  morals  or  law  appellees  can 
'justify  their  retention  of  the  amount  in 
controreraj,  or  legally  compel  appellant  to 
lose  it.  In  the  case  of  Brnner  v.  Clay  City, 
100  Ky,  567,  38  S.  W.  1062,  it  was  held 
that,  where  one  was  required  to  pay  more 
for  a  liquor  license  than  was  anthorized 
by  the  city  charter,  the  payment  was  not 
a  voluntary  one,  and  lie  might  recover  from 
the  city  the  amount  paid  in  excees  of  the 
charter  requirement.  In  principle  the  case 
supra  dues  not  ditTer  from  the  case  at  bar. 
In  each  case  the  amount  paid  to  the  city 
for  a  license  was  more  than  it  was  entitLJ 
to  receive.  In  the  one  case  the  amount 
(paid]  was  in  excess  of  what  the  charter 
allowed:  in  the  other  the  payment  was  not 
above  the  amount  llxed  by  law,  but  it  waa 
in  excess  of  what  the  city  was  entitled  to 
retain,  because  the  privilege  of  selling  li- 
quors which  the  license  eraif erred  failed 
by  as  much  aa  the  alle|(ed  exresa  to  cover 
the  period  for  which  it  was  issued." 

In  the  case  of  Roberts  v.  Boise  Oily,  23 
Idaho.  71B,  45  L.R.A.(N.S.)  593.  132  Pao. 
306,  the  court  said:  "The  people  in  their 
collective  capacity  as  a  municipality  ought 
t«  observe  the  sam.^  rules  of  boneity  iind 
fair  dealing  that  they  would  demand  of 
each  other  under  like  circumstances  in  their 
individual  dealings." 

In  that  case  the  lirense  of  the  person  who 
sought  to  recover  for  the  unused  portion 
had  been  revoked,  because  he  was  shown  to 
be  an  unfit  person  to  conduct  a  sal  nun. 
This  the  council  bad  authority  to  do.  and, 
as  he  lost  his  right  to  conduct  a  saloon 
through  his  own  wrongdoing,  the  court 
held  he  was  not  entitled  to  recover.  It, 
however,  laid  down  this  rule:  "It  is  only 
where  a  license  granted  by  the  municipality 


becomes  inoperative  by  the  act  of  the  munic- 
I  ipality  itself,  or  by  operation  of  law,  that 
the  licensee  may  recover  the  unearned  por- 
tion of  bis  license  tax." 

In  the  instant  case  the  plaintiff  In  error 
was  deprived  of  hia  right  to  carry  on  his 
business  in  Hastings,  "by  operation  of  law." 
While  it  is  not  governing,  still  the  fact 
that  the  people  of  Hastings  participated 
in  the  election  at  which  the  sale  of  liquors 
was  prohibited  is  of  much  persuasive  force. 

In  the  case  of  Bart  v.  Pierce  County,  60 
Wash,  607,  31  L.R.A.IN.S.)  1151.  Ill  Pac. 
582,  the  court  said;  "It  is  said  that  the 
rule  thus  annouoced  is  not  supported  by 
the  weight  of  authority  in  other  jurisdie. 
tions,  but  it  at  least  Unds  support  in  the 
great  principles  of  natural  justice  and  com- 
mon honesty,  by  which  the  conduct  of  the 
state  and  its  instrumentalities,  as  well  as 
the  conduct  of  the  individual,  should  be 
guided." 

In  Sharp  v.  Carthage,  48  Mo.  App.  20. 
the  court  said:  "The  [daintiff  did  not  pay 
$600  for  a  piece  of  worthless  paper,  but 
for  the  privilege  of  carrying  on  a  dramshop 
within  the  city  for  a  period  of  one  year, 
without  interference  by  the  city  while  be 
complied  with  other  legal  requirements. 
When  the  city  immediately  thereafter  voted 
against  the  sale  of  intoxicating  liquors  with- 
in its  boundaries,  it  thereby  effectually  pro- 
liibited  the  county  court  from  granting  a 
license  to  plaintiff,  and  rendered  its  own 
license  worthless.  The  case  is  not  distin- 
guishable on  principle  from  one  where  the 
city,  having  power  to  revoke  a  license, 
would  on  one  day  issue  license  for  a  year, 
pocket  the  proceeds,  and  then  revoke  it  the 
next  day  without  cause,  because  the  case 
concedes  that  the  only  reason  why  the 
county  court  failed  to  issue  a  license  to  the 
plaintiff  was  that  the  city  by  its  vote  had 
prohibited  it  from  so  doing.  The  prin- 
ciple governing  an  action  for  money  had 
and  Tcceived  is  that  the  possession  of  money 
has  been  obtained  which  cajinot  be  con- 
scientiously withheld.  Such  an  action  is 
designed  for  the  advancement  ot  justice, 
and  it  is  applicable  where  a  person  re- 
ceives money  which,  in  equity  and  good 
conscience,  he  ought  to  refund.  Stephen- 
swi  County  v.  Manny,  5S  111.  160.  This 
language  is  partii;ularly  applicable  to  the 
present   proceeding." 

For  other  cases  in  support  of  our  hold, 
ing  that  it  is  the  duty  of  a  city  or  county 
to  refund  for  the  unused  portion  of  a 
liquor  license,  where  the  licensee  has  been 
prevented  from  using  it  through  no  fault 
of  his  own,  but  through  operation  of  law, 
see  Allsman  v.  Oklahoma  City,  21  Okla. 
142,  16  L.R.A.(N.S.)  611,  B5  Pac.  408,  17 
Ann.    Gas.    184;    Nurnberger   t.    Barnwell, 
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42  S.  C.  16B,  20  S.  E.  14;  Zeglin  v.  Carver 
Ciinntr,  72  Minn.  17,  74  N.  \V.  W>1;  Brun- 
er  V.  Clsj  City,  100  Ky.  567,  38  8.  W.  1062; 
Stephenson  County  v.  Manny,  56  111.   160. 

We  concede  tliat  there  is  eome  conflict 
in  the  authorities,  but  in  those  cited  by 
defendant  in  error  the  conflict,  except  in 
the  Georgia  cases,  is  more  seeming  than 
rea].  Thns  Massacbusetts  has  a  statute 
proTiding  for  a  refund  of  a  li 


the  c 


cited  by  defendant  in  error  it  was  held 
that  the  license  did  not  come  within  the 
provisions  of  the  statute.  Another  reason 
wliy  the  Massachusettn  case  i»  not  in  point 
is  that  cities  in  that  state  have  no  au- 
thority to  grant  liquor  licenses. 

"Although  the  question  nh ether  licenses 
shall  be  granted  in  any  city  or  tonn  is  de- 
termined 1^  the  vote  of  the  inhabitants 
thereof,  still  the  licensing  board,  ■wheth- 
er a  apecial  commission,  or  the  mayor 
and  aldermen  or  the  selectman,  do  not  act 
an  the  agents  of  the  city  or  town,  but  as 
public  otGcera  specially  designated  in  that 
behalf,  and,  in  the  absence  of  any  statute 
to  the  contrary,  the  city  or  town  is  not  an- 
swerable for  their  acta  as  sucli  officera.  The 
license  is  not  granted  by  the  city  or  town, 
but  by  the  state  acting  tbrongh  its  duly 
appointed  oBicers."  McGinnis  v.  Medway, 
176  Mass.  67,  57  N.  E.  210. 

The  caae  of  Phoeliua  v.  Manliattan  Social 
Club,  105  Va.  144,  62  S.  E.  839,  8  Ann. 
Cas.  687,  was  one  to  teat  the  validity  of  a 
statute  requiring  social  eluba  to  pay  a  li- 
cense. At  the  time  the  license  fee  was 
paid,  notation  was  made  on  the  stub  of  tlie 
tax  book  that  payment  was  made  under  pro- 
test. The  court  held  that  this  did  not  show 
that  the  payment  ivas  not  voluntarily 
made.  The  court,  however,  held,  contrary 
to  the  contention  of  the  defendant  in  er- 
ror in  the  instant  case,  that  it  was  a  tax. 
The  question  befor^t  us,  the  refund  of  a 
license  fee,  when,  through  no  fault  of  the 
holder,  the  city  is  unable  to  continue  the 
privilege  it  gave  him  and  which  he  paid 
for,  was  not  involved  in  the  Virginia  case. 

It  is  not  necessary  to  continue  this  dis- 
cussion to  all  the  eases,  as  in  most  of  them 
different  statutes  and  different  facts  were 
under  consideration.  We  wilt  content  our- 
selves with  the  summing  up  found  in  15 
R,  C,  L.  p.  310,  3  76:  "A  considerable 
number  of  the  det^isions  favor  recovery 
where,  by  the  adoption  of  general  prohibi- 
tion or  otherwise,  the  license  is  annulled 
or  revoked  without  the  licensee's  fault;  but 
the  rule  appears  to  be  otherwise  where  the 
license  turns  out  t«  have  been  improperly 
issued  because  the  formalities  and  require- 
ments prescribed  by  law  were  not  observed." 

It  is  not  dispnt«d  that  the  defendant  in 

L.It.A.lD18F. 


error  received  $2,000  from  the  plaintiff  in 
error,  for  which  it  agreed  to  permit  him 
to  carry  on  the  business  of  liquor  deeler 
for  a  year;  that  through  no  fault  of  his 
own  he  was  able  to  engage  in  such  busiaea-i 
about  six  montha  only;  that  the  plaintiff 
in  error  has  paid  about  91,000  from  which 
be  received  no  beneflt  or  return,  and  the 
city  got  bold  of  $1,000  for  which  it  gave 
nothing.  If  this  money  is  not  refunded,  the 
plaintiff  in  error  loses  $1,000;  and  if  it 
be  refunded  the  city  loses  nothing,  for  it 
only  gives  back  to  him  to  whom  it  belongi 
what  he  deposited  with  the  city,  for  a  privi- 
lege which  the  city  is  now  unable  to  grant. 

Specious  reasoning  which  justilies  an  in- 
dividual or  a  corporation,  municipal  or 
private,  in  keeping  money  received  for  a 
privilege  that,  through  no  fault  of  either 
party,  the  recipient  is  unable  to  grant,  i^ 
of  slight  wei^t.  It  is  no  answer  to  thij 
to  say  that  the  licensee  knew  that  the  peo- 
ple might  at  any  time  place  it  beyond  the 
power  of  the  city  to  give  him  the  privi- 
lege that  he  had  paid  for.  The  city  hsjl  th^ 
same  knowledge,  and  it  can  be  as  well  said 
that  it  took  the  money,  knowing  it  might 
have  to  return  for  the  unused  portion  of 
the  license,  if,  through  operation  of  law, 
it  could  not  continue  the  privilege  it  had 
agreed  to  grant  to  the  licensee. 

The  defendant  in  error  concludes  his 
brief  with  a  abatement  of  which  this  ie  a 
part,  and  this  seems  to  be  the  theory  upon 
which  it  predicates  its  defense;  "It  took 
that  chance.  Having  taken  the  chance,  ii 
cannot,  we  submit,  be  heard  to  urge  an  im- 
plied Dbligntion  for  relief  agsinat  this  de- 
fendant." 

It  is  noticeable  that  the  courts  that  sus- 
tain the  contention  of  defendant  in  error 
adopt  the  same  reasoning.  We  quote  from 
some  of  the  dedeions:  It  ie  "one  of  the 
risks  and  chances  which  he  assumes  when 
he  procurea  his  license."  Roberte  v.  Boise 
City.  23  Idaho,  71S.  45  IaS.A.(N.B.)  593, 
132  Pac.  306. 

"lie  takes  his  chances  about  'the  revoca- 
tion.' "  HcQinnis  v.  Medway,  176  Mass.  87, 
■67  N.  E.  210. 

This  is  the  language  of  the  race  trad: 
and  the  card  tabic,  and  is  in  marked  C(Mi- 
trast  to  that  used  by  the  courts  that  hold 
it  to  be  the  duty  of  the  city  to  refund  for 
the  unused  portirai  of  a  liquor  license  when, 
through  no  fault  of  either  party,  both  ai« 
precluded  from  doing  that  for  which  one 
paid  and  the  other  received  the  money. 

Says  the  New  York  court;  "Under  sncli 
circumstances,  justice  requires  titaX  restitu- 
tion of  the  amount  should  be  made."  People 
ex  rel.  Thomas  v.  Sackett,  15  App.  Div.  890, 
44  N.  Y.  Supp.  603. 

The   Missouri   court  says:      It   is  money 
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that  "cannot  be  conscientiously  withheld. 
-  .  .  money  which,  in  equity  and  good 
coascience,  he  ought  to  refund."  Sharp  v. 
Carthage,  48  Mo,  App.  26. 

Oklahoma   says;      It   ia  "money 
which    it   is  not,   in   equity   and  good  con- 
soience,  entitled  to  retain."    AlUman  v.  Ok- 
lahoma City,  21  Okla.  142,  16  L.R.A.(N.S.) 
511,  95  Pac.  468,  17  Ann.  Caa.  184. 

Kentucky  puts  it  on  the  ground  of  "good 
nioralH"  (Scott  v.  New  Castle,  132  Ky.  816, 
21  I.>.E.A.{N.S.)  112,  IIG  S,  W.  788)  and 
qunteis  approvingly  from  Northrop  v. 
Graves,  19  Conn.  548,  50  Am.  Dec.  284, 
where  the  right  of  recovery  is  predicated 
"upon  the  principle  of  Chriatian  morals." 

The  supreme  court  of  Washington  jus- 
tifies the  T«fund  on  "the  great  principles 
of  natural  Justice  and  common  honesty." 

We  think  those  courts  that  decide  that 
refund  should  be  made  on  grounds  of  "eifui- 
ty  and  good  coDBcience,"  "fair  dealing," 
"natural  jualice  and  common  honesty," 
stand  on  higher  ground  than  those  that 
adopt  the  theory  that  the  tranaartion  is  a 
gamble,  in  which  the  city  is  the  lucky  par- 

\Ve  have  examined  a  number  of  canes 
where  various  aspects  of  tbts  queetion  have 
been  considered,  and,  in  addition  to  any 
reasons  that  may  have  go\'erned  those 
courts  that  hold  that  refund  should  be 
made,  there  is  one  peculiar  to  Florida  that 
is  conclusive  to  us,  and  that  is  that  the 
policy  of  this  state  le  fixed  by  legislative 
enactmoit. 

Chapter  5479,  Act  June  1,  1905  (Comp. 
l4tWH  1914,  gg  1215a,  12]Sb),  providM  for 
tbe  refund  by  the  state  and  counties  to  the 
holder  of  a  liquor  license  "for  and  on  ac- 
<»uat  of  the  unexpirtd  and  unused  portion" 
of  bis  licMiae,  where  the  sale  of  liquor  is 
discontinued  as  the  reeult  of  a  local  option 
election.  The  state  lias  thus  adopted  a  pub- 
lic policy  of  fair  dciling,  and  it  is  contrary 
to  thia  policy  for  municipalities  to  retain 
the  money  paid  for  the  unused  portion  of 
a  liquor  license,  when  the  sale  of  liquor 
is  discontinued  as  the  result  of  a  local  op- 
tion election  ia  a  precinct  or  county  in 
which  tbe  city  is  situated. 

It  ts  argued  that  because  the  legislature 
provided  (or  a  refund  by  the  state  and  coun- 
ties that  it  is  an  expressirai  of  the  legis- 
lative intention  that  such  refund  should 
not  be  made  by  dtiee.  We  see  no  force  in 
that  argument.  Legislation  was  neceaaary 
for  a  recovery  front  the  state,  as  it  could 
not  be  sued.  It  is  true  a  county  may  be 
sued,  but,  as  legislation  with  regard  to 
license  taxes  always  emh races  both  the  state 
and  counties,  it  was  natural  that  they 
should  l>e  linked  tt^ether  in  providing  for 
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It  1b  pertinent  to  inquire  into  the  reaaoD 
for  the  enactment  of  this  law.  The  only 
answer  is  that  "the  legislature  was  actuated 
by  the  desire  to  be  just  and  fair."  There 
is  no  other  answer.  And  we  ask:  Why 
should  not  a  municipality  be  as  just  and 
fair  as  the  state? 

It  is  contended  that  a  city  has  no  power 
to  refund  this  money.  A  city  has  certain 
implied  powers.  Among  them  is  the  obli- 
gation of  fair  dealing,  and  to  return  money 
received  for  a  privilege  which  the  person 
who  paid  it  is  prevented  from  enjoying, 
through  the  operation  of  law,  through  no 
fault  of  his. 

As  it  is  the  duty  of  the  eity  to  return 
the  money  to  the  holder  of  tbe  license,  the 
.declaration  statu  a  cause  of  aetion,  and 
it  was  error  to  sustain  the  demurrer. 

The  judgment  is  reversed. 

Taylor,  Whtlfleld,   and  Ellis,  JJ.,  con- 


West.  J.,  dissenting: 

The  license  in  this  case  was  revoked 
through  the  fault  of  neither  the  municipali- 
ty nor  the  licensee,  and  upon  tbe  happen- 
ing of  an  event  which  both  of  them  knew 
at  the  time  the  license  tax  was  paid  might 
occur  at  any  time  dr.ring  the  period  covered 
by  tbe  license. 

At  tbe  time  when  the  license  of  plain- 
tiff in  error  was  issued,  the  right  to  en- 
gage in  ttte  sale  of  inti^icatiDg  liquora  had, 
by  a  vote  of  the  electors,  been  prohibited 
in  most  of  the  counties  in  the  state,  aad, 
being  fully  informed  with  respect  to  the 
possibility  of  his  privilege  being  revoked 
at  any  time,  the  plaintiff  in  error  volun- 
tarily paid  the  fees  required  for  such  privi- 
lege. 

The  license  tax  is  for  the  privilege  of 
dealing  in  spirituous,  vinous,  or  malt 
liquors,  and  the  statute  which  fixes  the 
amount  of  such  tax  also  expressly  forbids 
the  isaUHnce  of  a  fractional  license  for 
state,  county,  or  muniripal  purposes  to  such 
dealers.  Section  31,  chapter  6421,  Acta  of 
1013,  Laws  of  Florida  (Comp.  Laws  1914, 
gS  5B0k];kk,  3418b,  344Sc.  35G5,  3556a, 
3684).  So  that  any  person  who  engages 
in  this  business  in  this  state  for  any  period 
of  time  must  pay  the  whole  amount  of  the 
license  tax  imposed. 

It  is  true  the  state  and  counties  refund 
what  is  termed  "the  unexpired  and  nnused 
portion  of  said  license,"  when  any  county 
[ues  dry  as  a  result  of  a  local  option 
election;   but  that  is  under  tbe  authority 

a  statute  authorizing  it,  which  ia  express- 
ly limited  in  its  terms  to  the  state  and 
counties  of  the  state.  FIs.  Acts.  1905,  ohap. 
5479.  Fla.  Comp.  Laws,  gS  1215a  aad  1816b. 
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A  permit  sod  Hceuae  to  sell  intoxiiuiting 
liquors  IB  not  a,  property  right,  aDd  con- 
fers DO  vested  interest  in  the  holder,  and 
it  aeems  to  be  well  settled  that  the  recov- 
ery back  of  a  license  tajc  which  was  Tolun- 
tarily  paid  will  not  be  allowed  in  the 
a.bBence  of  statutory  authority  therefor.  25 
Cyc.  031;  16  R.  C.  L.  a  74;  Johnson  r.  At- 
kins, 44  Fla.  186,  32  So.  STB;  Baker  T. 
Fairbuty,  33  Neb.  674,  50  N.  W.  950; 
Camden  v.  Green,  54  N.  J.  L.  5BI,  33  Am. 
St.  Rep.  688,  25  Atl.  357;  Mayaville  v. 
Melton,  102  Ky.  72,  42  S.  W.  754;  Houston 
V.  Peeser,  76  Tex.  365,  13  S.  W.  269; 
Helena  v.  Dwyer,   65  Ark.   155,  45   S.   W. 


349;  Cahaba  v,  Burnett,  34  Ala.  400;  Miyi 
V.  Cincinnati,  1  Ohio  St.  268;  Phoebu«  v. 
Manhattan  Social  Cluh,  8  Ann.  Cas.  S6T. 
and  note.     (105  Va.  144,  52  S.  E.  839). 

In  view  of  this  rule  I  think  the  tounder 
view  is  that  held  by  the  authorities  re- 
ferred to  in  the  majority  opinion,  wliich 
hold  the  contrary  view  to  that  reached  liy 
the  court,  since  Uiere  is  no  apparent  ifoaoa 
why  a  liquor  dealer  should  be  put  in  a 
different  class,  with  reference  to  the  right 
to  recover  back  license  fees  paid  by  him, 
front  that  of  any  other  licensee  who  asks 
for  a  refund  of  license  fees  voluntarily 
paid  by  bim. 


KANSAS  SUPREME  COURT. 

L.  F.  SCHUHMACHEB,  Appt. 

J.  0.  LEBECK. 
(103  Kan.  458,  173  Pac.  1072.) 

Sale  —  namlnK  price  as  offer. 

1.  A  letter  from  the  owner  of  land,  in 
reply  to  an  inquiry  as  to  his  price  therefor, 
stating  terms  of  sale,  the  person  addressed 
to  make  his  commission  from  the  buyer,  does 
not  amount  to  an  otTer  to  sell  the  land  to 
such  person,  but  merely  makes  him  the 
owners  agent  to  find  a  purchaser  on  the 
terms  named.  And  such  agent  cannot,  by 
rt'porting  that  he  has  sold  the  land  on  such 
terms,  compel  its  conveyance  to  himself. 
For  other  caaet,  »ee  Contracta,  I.  d,  i,  im 

Dig.  1~J>2   V.   S. 
Brokin'  ^  rlRht  to  pnrchase. 

2.  An  attempt  by  the  agent  in  such  a 
case  to  purcliase  the  land  fur  himself,  with- 
out disclosing  to  his  principal  that  he  is  the 
buy<T,  is  witbin  the  rule  ivbich  forbids  a 
selling  agent  to  buy  for  him»«lf,  notwith- 
standing he  was  to  receive  as  a  commission 
whatever    price   the    land    brought   over    a 

For  other  cares,  see  Bfol;ers,  II.  a,  in  Dig. 
ISS  N.  B. 

(July  6,   1918.) 

APPEAL   by   plaintiff   from   a   judgment 
of  the  IKatrict  Court  for  Meade  Cloun- 
ty  sustaining  a  demurrer  to  a  petition  filed 
to  compel  specific  performance  of  a  contract 
fcT  tbe  sale  of  certain  land,    Afilrmod. 
The  facts  are  stated  in  tlic  upitiion. 
Mr.  Frank  S.  Sullivan,  for  appellant: 
Under  the  offer  as  made  by  the  defendant, 

Headnotes  1^  Mason,  J. 

No<c.  —  As  to  right  of  hrrfier  to  purchase 
real  estate  listed  with  bim  for  sale,  see  an- 
notation following  this  case,  post,  780,  and 
referencea  therein  to  annotations  on  related 
questionB. 
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plaintiff  could  not  have  defrauded  hiai, 
even  though  he  did  purchaae  the  property 
himself,  and  tbe  defendant  could  not  possi- 
bly be  prejudiced  or  damaged,  do  matter  i» 
whom  the  land  was  sold,  or  who  accepted 
the  offer. 

Johnson  v.   Furnish,   20   Kan.   523. 

There  was  not  a  fiduciary  relation  be- 
tween   plaintiff   and   defendant. 

Johnson  v.  Hayward,  74  Neb.  157.  5 
L.R.A.(N.a.)  112,  103  N.  W.  1058.  107 
N.  W.  384,  12  Ann.  Caa.  800. 

Plaintiff's  acceptance  of  the  offer  con- 
summated a  binding  contract. 

Seymour  v.  Armstrong,  62  Kam.  720.  64 
Pac   612. 

Mr.  H.  Llewelyn-  Joaca,   for  appellee: 

Hie  alleged  contract  between  the  parliei 
cannot  be  upheld,  for  the  reason  that  the 
agent  was  himself  an  undiecloaed  pur- 
chaser. 

Fry  T.  Piatt,  32  Kan.  62,  3  Par.  7B1; 
Evans  v.  Brown,  33  Okla.  323,  125  P«c. 
469;  Rodman  v.  Manning,  S3  Or.  336.  20 
L.R.A.(N.S.)  1158,  99  Pac.  857,  113.1; 
Butler  V.  Agnew,  9  Cal.  App.  327,  99  Pac. 
395;  De  L'Archerie  v.  Rutlierford,  54  Wash. 
134,  102  Pac.  1033 ;  Franck  v.  BlaEier,  66 
Or.  377,  133  Pac.  800. 

The  letter  of  October  16,  1916,  discio«d 
that  the  plaintiff  was  the  purchaser;  this 
the  defendant  did  not  assent  to,  hence  no 
contract  was  eutet«d  into. 

Bridge  V.  Calhoun,  Denny  ft  Ewing,  57 
Wash,  272,  106  Pac.  762;  Bentz  v.  Enbaoks, 
41  Kan.  28,  20  Pac.  506;  Seymour  v.  Arm- 
strong, 62  Kan.  720,  64  Pac  612:  Oshiira 
V.  Addington,  91  Kan.  586,  138  Pac.  603; 
Hayes  v.  Possehl,  92  Kan.  800,  HI  Pac 
55D;  Van  Doren  v.  Altoona  Portland  Ce- 
ment Co.  92  Kan.  473,  141  Pac.  560. 

Specific  performance  is  a  matter  of 
equity,  not  a  matter  of  right. 

Lingo  V.  Gentry,  101  Kao.  270,  168  P»«. 
476. 
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Mason,  J.,  delivered  the  opiDlon  of  the 

L.  P.  Schuhnaeher  sued  J.  C.  Lebeck, 
ftsking  the  apeciflc  performance  of  a  con- 
tract which  he  alleged  existed  for  the  sale 
to  him  by  the  defendant  of  a,  quarter  section 
of  Und.  A  demuTrer  to  his  petition  was 
tustained,  and  he  appeals. 

Hie  facts  as  eet  out  in  the  pleading  were: 
The  plaintiff  wrote  to  the  defendant,  Inquir- 
ing the  lowest  caah  price  for  which  he 
would  sell  the  land.  An  answer  was  re- 
ceived, saying:  "You  know  all  about  my 
land  locations  and  also  $Z,SO0,  Sl.OOO 
down  &,  the  rest,  !1,500  at  6  per  cent  for 
five  years  if  the  party  wants  it  that  way 
yau  make  your  commiBsion  from  the  buyer. 
I  have  Hated  my  place  with  other  real 
estate  men  all  with  the  same  terms.  Cash 
in  hand   tor  »2,000," 

A  few  weeks  later  the  plaintiff  sent  the 
defendant  a,  telegram  reading:  "Bave  sold 
your  quarter  for  $2,000  cash  npt  to  you. 
Letter  will  follow."  Two  days  later  he  re- 
t-eived  a  letter  from  the  defendant,  written 
Ave  days  before,  directing  him  to  take  the 
land  off  his  list,  as  it  was  priced  too  tow. 
The  plaintiff  made  a  demand  for  the  convey- 
ance of  the  land,  which  waa  refused. 

1.  The  first  letter  of  the  plaintiff  was 
not  an  offer  to  sell  the  land  to  the  defend- 
ant for  V2,000.  It  merely  amounted  to  a 
"lieting"  of  the  land  with  the  plaintiff  «■ 
a  real  estate  agent;  that  is,  it  made  the 
plaintiff  the  agent  of  the  defendant  for  the 
purpose  of  finding  a  purchaser  ready,  will- 
ing, and  able  to  buy  the  land  for  the  price 
and  on  the  terms  stated.  This  is  manifest 
Troni  the  language  used ;  and  that  the  plain- 
tiff HO  understood  it  is  evident  from  the 
fact  that  his  telegram,  did  not  purport  to  be 
nn  acceptance  on  his  part  of  an  offer  made 
lo  liim.  but  a  report  of  the  negotiatiMi  of 
a  sale  to  someone  else. 

The  plaintiff  contends  that  the  letter 
amounted  to  an  offer  to  the  public  at  large, 
which  would  result  in  a  contract  whenever 
anyone  accepted  it.  We  do  nut  regard  it 
at  open  to  this  interpretation.  The  plain- 
tiff was  given  no  authority  to  bind  the 
defendant  to  sell  the  land  to  anyone.  If 
lie  had  produced  a  buyer,  say  at  $2,100 
cagh,  the  defendant  could  doubtless  have 
bei-n  required  to  pay  him  a  commisaion 
of  $100  (CulbertsMi  v.  Sheridan,  93  Kan. 
268,  144  Pac.  266),  but  could  not  have  been 
compelled  to  part  with  the  property 
'Brown  V.  Gilpin,  76  Kan.  773,  00  Pac. 
287.  17  L.B-A.IN.S.)  210).  As  the  plain- 
tiff could  not,  hy  any  act  of  his,  commit 
the  defendant  to  a  sale  to  someone  elae. 
hf  could  not,  by  representing  tliat  he  liad 
attempted  to  do  so,  create  a  condition  un- 
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der  which  he  could  compel  a  convejauca  to 
himself. 

2.  The  plaintiff  concedes  the  general  rule 
to  i>e  that  an  agent  to  sell  cannot  buy  for 
himself.  20  I..R.A,  (N.S.)  1158;  9  C.  J. 
638,  639.  But  lie  argues  that  the  purpose 
of  the  rule  is  to  protect  the  vendor  from 
imposition,  and,  inasmuch  as  here  the  de- 
fendant was  interested  only  in  recMving 
the  amount  he  had  named,  no  such  imposi- 
tion was  possible,  and  the  rule  does  not 
apply.  He  cites  Johnson  v.  Furnish,  20 
Kan.  523,  as  sustaining  this  theory.  That 
case  merely  holds,  however,  that  it  is  no 
imposition  upon  a  vendor,  who  has  become 
obligated  to  sell  land  to  one  person,  to  he 
asked  to  execute  the  deed  to  a  grantee 
designated  by  the  buyer,  instead  of  to  the 
buyer  himself. 

It  may  he  doubted  whether,  in  the  present 
case,  the  defendant's  letter  resulted  in  the 
employment  of  the  plaintiff  to  find  a  pur- 
chaser of  the  property  at  any  sum  over 
$2,000  in  cash,  he  to  have  the  excess  as  hia 
coromission.  The  proper  interpretation 
may  be  that  the  aelling  price  contemplated 
was  J2,000,  and  enough  more  to  constitute 
a  reaaonable  or  rustniuary  cummiasion.  But 
assuming  that  his  cummissiun  was  meas- 
ured hy  the  excesbt,  whatever  it  might  be, 
we  hold  that  he  could  base  no  claim  upon 
a  sale  attempted  to  be  made  to  himself, 
without  advising  the  defendant  that  he  was 
the  purchaser.  A  sale  made  by  an  agent 
to  himiielf  is  invaiid,  notwithstanding  there 
may  have  been  no  actual  fraud  or  unfair- 
ness on  his  part,  and  no  injurv  to  the  pur- 
chaser. 2  Enc.  L.  4  P.  1062,  1063;  6  C.  J. 
539;  note  in  80  Am.  Rt.  Rep.  6B0-582. 
Inasmuch  as  the  defendant  had  a  legal 
right  to  accept  or  reject  any  buyer  pro- 
duced by  the  plaintiff  (being  alraolutely 
liable,  however,  for  the  commission),  he 
WHS  entitled  to  know  all  the  facts  concern- 
ing the  transaction,  including  the  price, 
before  deciding  upon  his  course  in  that  re- 
gard, and  a  representatiun  by  the  agent 
that  the  sale  was  to  l>e  made  to  a  third 
person,  when  in  fact  he  himself  was  the 
buyer,  was  capable  of  misleading  the  prin- 
cipal to  his  prejudice. 

The  following  text  may  seem  op»  to  a 
construction  militating  against  this  view; 
"The  mere  fact  that  a  broker  is  authorized 
to  purchase  or  sell  a  particular  piece  of 
property  at  a  specified  price  does  not  work 
an  exception  to  the  rule,  for  even  under 
such  circumstances  a  broker  is  expected  to 
make  an  honest  endeavor  to  obtain  the  most 
advantageous  terms  possible  for  his  em- 
ployer. A  distinction  is  drawn,  however, 
iretween  such  a  case  and  an  employment  by 
which  tlie  broker  is  to  recei' 
pensation   all   that  he  can   s 


'^^ftglc 


790 


KANSAS  SUPEEilE  COURT. 


flxed  price  net  to  fhe  vendor,  there  being 
nodiing  in  an  sgencj  of  the  latter  character  ! 
to  cauae  tlie  broker  to  refrain  from  himself 
purchasing  at  the  price  set  by  his  employer 
and  Bubsi'qiiently  selling  at  an  advance  to  e, 
third  person,  for,  by  the  terms  of  bia  em; 
ployuient,  he  would  be  entitled  to  such 
advance,  even  if  the  sale  had  been  made 
direct."     4  R.  C.  L.  277,  278. 

In  the  case  upon  wliich  the  second  sen- 
tence of  this  quotation  is  based  (Merriam 
V.  Johnson,  80  Minn.  61,  flO  X.  W.  116). 
the  owner  of  a  tract  of  land  sued  his  agent, 
to  whom  he  bad  made  a.  net  price,  for  the 
profit  he  had  obtained  by  buying  it  himself 
and  at  once  reselling  it.  A  verdict  was 
directed  for  ttie  plaintiff.  The  ruling  was 
reversed  on  the  ground  that;  the  trial 
"court  should  have  submitted  the  question 
of  fact  to  the  jury  nhether  the  contract 
was  aa  appellant  claimed,  .  .  .  namely, 
that  he  should  have  the  privilege  of  selling 
the  land  at  any  price  above  SIO  per  acre, 
in  any  way  he  chose,  even  to  Iiimself." 

The  supreme  court  added:  "In  view  of  a 
new  trial,  we  liave  referred  to  the  corre- 1 
spondence  in  detail,  since  it  is  upon  that  | 
appellant  relies,  and  we  unhesitatingly  hold  ' 
that,  if  thoee  letters  constituted  the  only 
communication  between  the  parties  hereto, 
tbey  conclusively  prove  that  appellant  em- 1 


ployed  respondent  to  sell  the  land  for  bint 
at  ttie  best  price  obtainable  by  him,  nitli 
his  experience  and  ability  as  a  real  estate 
agent ;  that  his  compensation  for  sucli 
services  waa  to  be  ft  reasonable  eommii'Bian 
to  be  paid  by  the  purchaser;  that  appcllaol 
deeded  bis  property  to  Cousins  upon  the 
supposition  that  he  was  the  purchaser  in 
fact,  not  knowing  that  respondent  was  buy- 
ing the  land  himself,  and  even  before  so 
doing  had  sold  it  at  an  advance  of  $6  an 
acre."     SO  Minn,  page  66. 

The  first  headnoto  in  the  official  report 
of  the  case  reads:  "A  real  estate  *gent, 
who  induces  the  owner  to  Rx  &  net  price 
upon  certain  property,  upon  the  supposi- 
tion that  a  sale  is  to  be  made  to  a  third 
party,  cannot  himself  purchase  the  prop- 
erty and  by  such  transaction,  in  any  event, 
realize  a  greater  profit  than  a  reasonable 
commission  in  addition  to  the  net  price." 
86   Minn,   page  61. 

The  following  cases,  while  not  passing 
directly  upon  the  exact  question  now  under 
consideration,  tend  to  support  the  decision 
we  have  announced:  O'Meara  v.  Lawrence. 
150  Iowa,  448,  141  X.  W.  312;  Paj-ne  v. 
Beard,  —  C.  C.  A.  — ,  247  Fed.  247;  Fosi 
Invest.  Co.  V.  Ater,  49  Wash.  446,  95  Pat 
1017. 

The  judgment  is  atflnned. 
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This  note  supplements  a  note  on  the 
same  subject,  appended  to  Rodman  t. 
Manning,   20  L.K.A.(N.S.)    1158. 

Aa  to  the  right  of  a  broker  to  com- 
mission where,  wifh  the  principal's  con- 
sent, he  becomes  the  purchaser  of  land 
listed  with  him  to  sell,  see  note  in  31 
L.E.A.(N.S.)  536. 

As  pointed  out  in  the  note  first  re- 
ferred to,  which  this  note  supplements, 
it  is  the  general  rule  that  a  broker,  with 
whom  real  estate  has  been  listed  for 
sale,  cannot  become  the  purchaser  of  it, 
or  be  interested  in  the  purchase  of  it, 
unless  his  interest  is  disclosed  to  the 
principal.  Payne  v.  Beard  (1917)  — 
C.  C.  A.  — ,  247  Tod.  247;  Braden  v. 
Hoilen  (1917)  —  Iowa,  ~,  163  N.  W. 
19£i;  Fred  Brown  &  Co.  v.  Cash  (1914) 
165  Iowa,  221,  145  X.  W.  30;  O'Meara 
V.  Lawrence  (1913)  159  Iowa,  448,  141 
N.  W,  312;  ScHUHMACiiKB  v,  Lebeck, 
ante,  788;  Sutton  v.  Kiel  Cheese  &  But- 
ter Co.  (1913)  155  Ky.  465,  159  S.  W. 
950;  Sonnesyn  v.  Hawbaker  (1914)  127 
Minn.  15,  148  K.  W.  476;  Clubb  v. 
Scullin  (1911)  235  Ho.  585,  139  S.  W. 
420;  Williams  v.  Johnston  (1916)  194 
L.R.A.1918F. 


Mo.  App.  242,  186  S.  W.  1163;  McBride 
V.  Campreden  (1918)  —  N.  31  -, 
L.E.A.1918D,  407,  171  Pac.  140;  Re 
Dickinson  (1915)  171  App.  Div.  486,  15T 
N.  T.  Supp.  248;  Stiehel  v.  Lissbet^r 
(1915)  166  App.  Div.  164,  151  N.  T. 
Supp,  822,  afTirmed  in  (1918)  222  N.  Y. 
604,  118  N.  E.  1078;  Baird  v.  Conover 
(1917)  —  Okla.  — ,  168  Pac.  997;  Kuck- 
enberg  v.  Durkee  (1914)  70  Or.  593,  140 
Pac.  627;  Franck  v.  Blazier  (1913)  66 
Or.  377, 133  Pac  800;  Durand  t.  Preston 
(1910)  26  8.  D.  222,  128  N.  W.  129; 
Murphy  v.  Earl  (1912)  —  Tax.  Civ. 
App.  — ,  150  S.  W.  486)  Texas  Broker- 
age Co.  V.  Barklev  (1910)  60  Tex.  Civ. 
App.  466,  128  S.  W.  431 ;  Sterling  En- 
gineering Conslr.  Co.  v.  MiJler  (1916) 
164  Wis.   192,  159  N.  W.  732. 

It  has  been  held,  however,  that  where 
the  agency  was  to  sell  for  a  fixed  pricc- 
and  there  is  left  with  the  broker  do 
power  of  judgment  or  discretion,  hut 
he  is  merely  to  comply  with  particular 
and  defined  instructions,  he  is  under  no 
obligation  to  inform  his  principal  that 
he  is  interested  in  the  purchase  of  the 
property  he  is  authorized  to  sell.    Clabb 
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V.  Senllin  (19U)  236  M«.  585, 139  S.  W. 

Where  the  broker  induces  his  prin- 
cipal to  execute  a  deed  or  contract  for 
the  sale  or  conveyance  of  real  estate 
listed  with  him  to  aell,  and  conceals 
from  him  hiE  i&tcreat  in  the  purchase, 
the  principal,  upon  ascertaining  the 
facts,  at  least  ss  against  the  broker,  or 
others  with  knowledge  of  the  broker's 
fraud,  is  entitled  to  have  the  deed  or 
contract  canceled.  Pavne  v.  Beard 
(1917)  —  C.  C.  A.  —,"247  Fed.  247; 
O'Meara  v.  Lawrence  (1913)  159  Iowa, 
448,  141  N.  W.  312;  Knckenberg  v.  Dur- 
kee  (1914)  70  Or.  593,  140  I'ac.  627; 
Texas  Brokerage  Co.  v.  Barkley  (1910) 
60  TfflC.  Civ.  App.  466,  128  S.  W.  431. 
And  where  the  contract  is  still  execu- 
tory, the  broker  is  not  entitled  to  its 
specific  performance.  Schuhmachek  v. 
LebEck,  ante,  788;  Sutton  v.  Kiel  Cheese 
ft  Butter  Co.  (1B13)  165  Ky.  465,  159  S, 
W.  950;  Curran  v.  Kent  (1915)  35  S,  D, 
523,  153  N.  W.  142:  Murphy  v.  Earl 
(1912)  —  Tex.  Civ.  App.  — ,  150  S.  W. 
486.  For  a  contract  of  this  character  cre- 
ates against  the  principal  no  Iqgal  liabil- 
ity. Stiebel  v.  Lissberger  (1915)  166 
App.  Div.  164, 151  K.  Y.  Supp.  822.  And 
wbete  the  principal  conveys  the  prem- 
ises without  knowledge  of  the  broker's 
interest  in  the  purchase,  and  the  latter 
anbsequeatly  sells  the  property  at  a 
profit,  be  may  be  reijuired  to  account 
to  the  principal  for  the  profits  he  made 
out  of  the  transaction.  Fred  Brown 
&  Co.  V.  Cash  (1914)  165  Iowa,  221, 
145  N.  W.  80;  Clark  v.  Rogers  Foundry 
ft  Mfg.  Co.  (1917)  —  Mo.  App.  — ,  199 
S.  W.  576;  Williams  v.  Johnaton  (1916) 
194  Mo.  App.  242,  186  S.  W.  1163;  Mc- 
Bride   v.   Campreden    (1918)    —  N.  M. 


— ,  L.R.A.1918D,  407,  171  Pac  140j 
Durand  v.  Preston  (1910)  26  8.  D.  222, 
128  X.  W.  129.  Or  the  principal  may 
hold  the  broker  for  the  damages  suf- 
fered by  him  by  reason  of  the  fraud; 
Re  Dk-kinson  (1916)  171  App.  Div.  486, 
157  N.  T.  Supp.  248. 

And  a  broker  who  procures  a  sale  or 
is  instrumental  in  procuring  the  sale 
of  the  listed  land,  if  interested  in  such 
purchase,  cannot  recover  the  commis- 
sion he  would  have  been  entitled  to  had 
be  acted  in  good  faith  towards  his  prin' 
cipal.  Braden  v.  Hollen  (1917)  —  lows, 
— ,  163  N.  W.  199.  And  this  is  true, 
although  the  attempt  of  the  broker  to 
purthase  in  his  own  interest  falls 
through,  but  as  a  result  thereof  the 
principal  makes  the  sale  to  another. 
Alford  V.  Creagh  (1913)  7  Ala.  App. 
358,  62  So.  254;  Single  v.  Russell  (1911) 
114  Md.  418,  80  All.  164.  If  the  com- 
mission has  actually  been  paid  by  the 
principal  in  ignorance  of  the  broker's 
fraud,  he  is  entitled  to  recover  the  same 
upon  subsequently  learning  the.  facts. 
Sterling  Engineering  &  Constr.  Co.  v. 
Miller  (1916)  164  Wia.  192,  159  N.  W. 
732. 

If  the  broker  acts  openly  and  fairly 
in  the  matter  end  with  full  knowledge 
of  his  principal,  he  may  become  the 
purchaser  or  become  interested  in  the 
purchase  of  the  property  listed  with 
him  for  sale.  Mitchell  v.  OiSord  &  Co. 
(1910)  133  &a.  823,  67  S.  B.  197;  Son- 
nesyn  v.  Hawbaker  (1914)  127  Minn. 
15,  148  N.  W.  476;  Franck  v.  Blazier 
(1913)  66  Or.  377.  13.1  Pac.  800;  Harris 
T.  Wagner  (1917)  —  Tex.  Civ.  App.  — , 
195  S.  W.  35;  Burt  v.  Stringfellow 
(1916)  48  Utah,  330,  159  Pac  527. 
A.  Q.  a. 
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W.  S.  McCOR-MlCK  and  Wife 

J.  A.  PHILLIPS,  Plff.  in  Certiorari. 

(140  Tenn.  208,  S04  S.  W.  636.) 

Conleanpt  —  violalioD  of  injunction  — 
panlshmeiiC  after  appeal. 

An  appeal  from  a  final  decree  granting 
an  injunction  destroy*  th«  power  of  the 
chancellor  to  pnnieh  for  contt^nipt  in  vio- 
Iiting  the  injunction,  ithere  the  appeal  Ta- 
nites  all  orders  contained  in  the  final  de- 
Note.  —  As  to  effect  of  appeal  from  in- 
junction upon  jnrieiliction  of  trial  court  to 
panish  for  contempt  for  its  violation,  see 
annotation  following  this  case,  post,  794. 


cree,  and  the  appellate  court  has  power  to 
punish  for  contempt. 

For  other  cans,  see  Appeal  and  Error,  III. 
b,  in  Dig.  i-J;i  .V.  S. 


(.Tuly   I 
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CI  ERTIORARI  to  the  Court  of  Civil  Ap- 
,*  peals  to  review  a  judgment  affirming 
a  judgment  of  the  chancellor  adjudging 
defendant  in  contempt  for  violation  of  an 
injunction  restraining  him  from  building 
a  levee  beyond  a  certain  point.     Reversed. 

The  fHcts  are  stated  in  the  opinion. 

SIcBBre.  G.  T.  Fltahugh  and  Kdgar 
■Webster,   for  plaintiff  in  certiorari ; 

The  court  of  civil  appeals  has  the  power 
to  hear  and  determine  contempt  proceed- 
ings  against   one  who   violates  a   prohibi- 
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toi7  decTM  of  a  tower  court,  after  an  ap- 
peal has    been    perfected   to  the    court  of 

tjtate  ex  rel.  CoDoer  t.  Herbert,  127 
Tenn.  220,  164  S.  W.  957;  StaU  v.  Aader- 
Bon,  S  Tenn.  C.  C.  A.  1. 

The  appellate  court  has  exclusive  juria- 
iliction  to  hear  and  detemine  contempt 
proceedings  for  the  violation  of  a  prohibi- 
tor;  decree  of  the  lower  court  pending  an 
appeal  therefrom,  unlasa  the  lower  court 
has  apecificsllf  retained  control  over  its 
decree,  for  the  purpose  of  preserving  the 
BtatuH  quo  and  punishing  for  contempt  one 
who  violates  that  decree. 

Merrimac  River  Bav.  Bank  t.  CIbj 
Center,  Zlfl  U.  S.  527,  55  L.  ed  320,  31 
Sup.  Ct.  Rep.  205,  Ann.  Cas.  1012A,  513; 
San  Antonio  Street  K.  Co.  v.  SUte,  — 
Tex.  Civ.  App.  — ,  3S  S.  W.  54;  Ek  parte 
Robertson,  44  Tex.  Crini.  Rep.  560.  72  S. 
W.  85Di  United  States  v.  Shipp,  203  U.  S. 
365,  51  L.  ed.  310,  27  Sup.  Ct.  Kep.  165, 
8  Ann.  Cas.  265;  Anderson  v.  Comptois, 
48  C.  C.  A.  1,  lOe  Fed.  U71;  Kentucky  & 
I.  Bridge  Co.  v.  KreiKer,  01  Kj.  625,  13 
S.  W,  824;  StaU  ex  rel.  Carroll  v.  Camp- 
bell, 25  Mo.  App.  U35i  National  Dock  i.  N. 
J.  Junction  Connecting  K.  Co.  v.  Pennsjl- 
vania  R.  Co.  54  N.  J.  Eq.  167,  647,  33  At). 
1136,  35  Atl.  433;  Avent  v.  Markette,  109 
Miss.  835,  BO  So.  705;  13  C.  J.  p.  54. 

Mr.  R.  Lee  Bartcla,  for  defendant  in 
certiorari: 

The  chancerj  court  had  complete  juris- 
diction to  consider  proceedings  in  con- 
tempt ftgainst  Phillips  for  violating  the 
injunction,  even  thougti  the  origins]  record, 
in  which  the  injunction  was  granted,  was 
in  this  court. 

Merrimac  River  Sav.  Bank  v.  Clay 
Center,  21B  U.  S.  527.  55  L.  ed.  320.  31 
.Sup.  Ct.  Hep.  205,  And.  Cas.  1812A.  513; 
Burke  v.  Ellis,  105  Tenn.  703,  6S  S.  W. 
855;  Justice  v.  McBroom,  1  Lea,  555; 
Barnes  v.  Chicago  l^pographicai  Union, 
232  III.  402,  14  L.R.A.(X.S.)  1150,  122 
Am.   St.  Rep.  120,  83   N.   E.  032. 

The  burden  rests  upon  one  adjudged 
gniltj  of  contempt  to  show  that  lie  has 
purged  himself  thereof,  in  order  to  be  re- 
lieved of  the  punishment. 

Gibson,  Suits  in  Ch.  gg  022,  1)24. 

Nell,  Ch.  I.,  delivered  the  opinion  of  the 

It  appears  that  prior  to  the  26th  of 
October,  1017,  there  was  filed  in  the 
chancer]'  court  of  Shelby  county,  a  bill  by 
complainants  against  defendant  to  enjoin 
him  from  erecting  a  certain  private  levee, 
on  which  he  contemplated   const ructin);    a 
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road  leading  from  his  farm  to  a  paUie 
road  mentioned  in  the  pleadings,  on  the 
ground  that  the  erection  of  the  levee  wonld 
cause  an  overtlow  ol  the  complainant's 
land.  A  fiat  was  granted  by  the  chancellor, 
and  an  injunction  issued  of  a  temporary 
nature,  restraining  the  defendant  Phillips 
from  proceeding  with  the  building  of  the 
levee,  and  this  injunction  was  afterwords, 
by  the  decree  of  Uie  court  in  that  case,  in 
a  modiHed  form,  mads  perpetual.  This  de- 
cree was  entered  on  August  8,  1917.  An 
appeal  bond  was  filed  on  September  6,  1917, 
but  there  was  no  prayer  for  or  grant  of  an 
appeal.  On  November  16,  1917,  a  nunc  pro 
tunc  order  was  entered  as  of  date  August 
II,  1917,  showing  the  granting  of  an  ap- 
peal. The  defendant  was  adjudged  guilty 
of  contempt  on  October  26,  1017,  for  vio- 
lation of  the  injunction  order  contained  in 
the  final  decree  which,  as  stated,  modified 
the  preliminary  injunction  in  certain  par- 
ticulars not  necessary  to  be  stated,  but 
was  allowed  to  purge  himself  by  reetoring 
the  situation,  as  it  stood  before  his  viola- 


piration  of  the  twenty  days,  and  in  the 
month  of  December,  1017.  it  was  repi 
sented  to  the  chancellor,  by  petition,  that 
the  defendant  had  not  complied  wiUi  the 
order  granting  him  time  to  restore  the  ait- 
uation,  and  such  proceedings  were  had  as 
that  an  order  was  finally  entered,  direct- 
ing that  he  should  be  impriaoned  until  he 
should  comply,  or  should  give  the  bond 
therein  described.  From  this  judgment  an 
appeal  was  prayed  and  granted  to  the 
court  of  civil  appeals. 

Pending  the  contempt  proceedings  in  the 
chancery  court,  the  defendant  interposed  a 
plea  to  the  chancellor's  jurisdiction,  on  the 
ground  that,  tliu  decree  in  the  original 
cause  having  been  appealed  from,  the 
chancellor  was  denuded  of  further  juris- 
diction, and  therefore  there  could  be  no 
contempt  proceedings  instituted  against 
defendant. 

The  court  of  civil  appeals  held  that  the 
chancellor  had  jurisdiction  to  entertain 
contempt  proceedings  against  the  defend- 
ant for  violation  of  the  injunction  con- 
tained in  the  decree  in  the  principal  ease 
appealed  from,  notwithstanding  the  appeal, 
and  BO  aflirmed  the  cb  an  cell  or 'a  decree. 
The  case  was  then  brought  to  this  court  by 
the  writ  of  certiorari,  and  it  is  now  here 
for  our  decision. 

We  are  of  the  opinion  that  the  court  of 
civil  appeals  was  in  error.  The  rule  long 
establislied  in  this  state  is  that  a  broad  ap- 
peal in  chancery  vacates  the  decree  of  the 
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ch&DcBllor,  and  this  necessarilj  involves  alt 
orders  contained  in  such  tinal  dcoree. 
whether  for  injunotion  or  otbcrwiae.  Fnr- 
ber  V.  Carter,  2  Sneed,  1;  Pond  v. 
Trigg,  6  Ueitk.  533,  £36;  Smith  v. 
Uolmea,  12  Ueiek.  460;  Turley  v.  Turley, 
S6  Tenn.  261,  1  S-  W.  881;  Vaccaro  v. 
Cicnila,  S9  Tenn.  63,  14  S.  W.  43;  Moeea 
V.  Grainger,  106  TeUD.  T,  63  l^R.A.  S3T, 
S8  S.  W.  1067 ;  and  see  Davis  v.  Jones,  3 
Head,  603;  GnochB  v.  WUhod,  11  Lea,  228; 
Loftis  V.  I/tftis,  94  Tens.  231,  237,  28  S. 
W.  lOBl;  Fort  v.  Fort,  IIB  Tenn.  103, 
111,  112,  101  S.  W.  433,  11  Ann.  Cas.  9C4. 

It  appears  that  a  different,  rule  obUinu 
in  some  other  etates.  Barnes  t.  Cbicafco  j 
Typographical  Uni<ai,  232  III.  402,  14 1 
L.R.A.(N.S.)  1160,  122  Am.  at.  Rep.  129.  | 
83  N.  E.  BS2 ;  State  es  rel.  Bettman  v. 
HamoM.  42  W.  Va.  414,  26  S.  E.  270; 
PowhaUn  Coal  ft  Coke  Co.  t.  Rtti,  80  W. 
Va.  395.  »  I..R.A.(X.S.)  1225,  50  S.  E.  | 
257;  Gatei  T.  M'Daniel,  4  Stew,  ft  P. 
(Ala.)  611;  id.  3  Port.  (Ala.)  356.  In  i 
other  jurisdictiona,  ft  !h  held  that  the , 
power  of  the  lower  court  is  lost  by  the  ap-  j 
peal.  Kentucky  i  I.  Bridge  Co.  v.  Kriegcr,  , 
91  Ky.  625,  16  S.  W.  824;  State  ex  rel.  | 
Carroll  v.  Campbell,  2,'>  Mo.  App.  635;  ' 
Wilkinson  r.  Dunklcy- Will  lama  Co.  141 
Mich.  409,  104  N.  W.  772,  7  Ann.  Cas.  40; 
Pennsylvania  R.  Co.  v.  Kational  Docks  ft 
a.  J.  Junction  Connecting  R.  Co.  54  N.  J. 
Eq.  647,  35  Atl.  433;  State  ex  rel.  MaHon 
V.  Harper's  Ferry  Bridge  Co.  16  W.  Va. 
864;  Menuez  t.  Grimes  Candy  Co.  77  Ohio 
St.  386,  83  K  E.  82,  11  Ann.  Cas.  1037. 
In  the  Federal  courts,  the  practice  is  to 
entDr  an  order  retaining  control  of  the  in- 
junction in  the  lower  raurt,  but  it  seemb 
the  appellate  court  also  has  jurisdiction  in 
auch  case,  ilerrimac  Kiver  Sav.  Bank  v. 
Clay  Center,  219  U.  S,  527,  55  L.  ed.  320, 
31  Sup.  Ct.  lU-p.  235,  Ann.  Cas.  lUl&A, 
513.  In  Tennessee,  an  order  retaining 
jurisdiction  in  the  loner  court  cannot  be 
made.  It  was  attempted  in  Humphreys 
Cuuuty  V.  Houston  County,  and  held  void, 
or  rather  vacated  by  the  appeal. 
Humphreys  County  v.  Houston  County,  4 
Bait.  591. 

The  impossibility  of  sustaining  the  judg- 
ment of  the  court  of  civil  appeals  and  the 
chancellor,  in  the  prPscnt  instance,  will  be 
readily  seen  from  a  brief  consideration  of 
the  nature  of  contempt  proceed  tugs.  It  may 
be  stated,  in  a  geocral  tvay,  that  these  pro- 
cec<lings  have  two  aspccLa.  One  is  public 
for  the  vindication  of  law  and  order,  and 
the  orderly,  administration  of  proceedings 
in  court,  and  is  punished  by  fin*  and  im- 1 
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prisonment;  the  other  of  a  private  nature, 
and  is  intended  to  jiive  relief  to  t^a  party 
injured-  Our  statute,  upon  the  subject  of 
contempts  appears  in  Thompson's  Shan- 
non's Code,  §§  5918  to  5924,  inclusive. 
Sections  5920  and  :)921  are  primarily 
remedial.  It  is  provided  in  g  6920  that 
"if  the  contempt  consists  in  an  omission  to 
perform  an  act  which  it  is  yet  in  the  power 
of  the  person  t4>  perform,  he  may  be  im- 
priboned  until  he  performs  it." 

Section  6921  provides:  "If  it  oonaisti  in 
tlie  performance  of  a  forbidden  act,  the 
person  may  be  imprisoned  until  the  act  it 
rectiRed  by  placing  matters  and  person  in 
statu  quo.  or  by  the  payment  of  damages." 

The  judgment  in  the  contempt  proceeding 
in  the  present  case  was  of  a  remedial 
nature,  designed  to  restore  the  status  as  it 
existed  when  the  decree  in  the  main  case 
was  entered.  Inasmuch  as  that  decree  vas 
utterly  vacated  by  the  appeal,  whi^  was 
prayed  and  prosecuted  before  the  final  or- 
der of  imprisonment  in  the  present  case 
was  entered,  it  is  perfectly  clear  that  the 
chancellor's  jurisdiction  was  gone.  The 
jurisdiction  was  in  the  court  of  civil  ap- 
peals, where  the  appeal  rested.  That  court 
had  power  to  punisii  for  the  contempt,  be- 
cause a  changi'  of  the  status,  after  the  ap- 
peal was  granted  and  bond  given,  was  an 
effort  on  the  part  of  the  defendant  to  in- 
terfere with  the  jurisdiclion  of  the  court 
of  civil  appeals,  by  changing  the  condition 
of  the  property  and  the  attitude  of  the 
parties,  on  which  that  court's  decree  on 
consideration  of  the  merits  had  finally  to 
rest. 

Of  course,  the  appeal  did  not  vacate  the 
original  injunction,  which  was  granted  at 
the  time  the  bill  was  Hied.  Whether  the 
chancellor  had  jjower  to  puniah  for  the 
contempt  involved  in  the  violation  of  the 
original  injunction  we  need  not  consider, 
because  no  attempt  of  that  kind  was  made. 
However,  it  may  be  doubted  whether  he 
would  have  such  power  to  pimish  as  for 
public  contempt,  as  the  original  cause  had 
left  his  court,  since  the  contempt  proceed. 
ings,  whether  of  a  public  or  private  nature. 
are  treated  as  being  an  incident  of  the 
cause,  and  after  the  cause  has  left  his 
court,  we  are  unable  to  see  how  the  chan- 
cellor could  further  deal  with  it.  This, 
however,  would  not  prevent  an  indictment 
of  a  party  for  public  contempt,  and  his 
punishment  in  the  criminal  court. 

The  result  is  that  the  judgment  of  the 
Court  of  Civil  Appeals  must  be  reversed, 
and  the  contempt  proceedings  dismissed,  at 
the  cost  of  the  complainant. 
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Annotation — Effect  of  appeal  from  injunctioii  upon  juriadiction  of  trial 
coirt  to  puniah  for  ccMitempt  for  its  violation. 

Thia  note  b  supplementary  to  one  in  1 
14  L.R.A.(N.S.)  1150,  on  the  same  sub- 
ject. Like  tbe  earlier  note,  it  does  not 
attempt  to  discuss  the  preliminary  ques- 
tion whether  the  effect  of  an  appeal  is 
to  suspend  the  operation  of  an  injunc- 
tion order  (as  to  which,  see  note  in  38 
L.R.A.(N.S.)  436),  in  which  case,  of 
course,  as  there  is  no  order  to  violate, 
there  is  no  contempt  which  the  court 
which  granted  such  order  can  punish 
(see,  inter  alia,  Clute  v,  Superior  Ct. 
(1908)  155  Oal.  15,  132  Am.  St.  Rep.  54, 
99  Pae.  362;  Ballagh  v.  Superior  Ct. 
(1914)  25  Oal.  Apj).  149,  142  Pac.  1123; 
Ziegfeld  v.  Norworth  (1911)  148  App. 
Div.  185,  133  N.  T.  Supp.  208;  Haley 
v.  Walker  (1911)  —  Tsa.  Civ.  App.  — , 
141  S.  W.  166);  but,  starting  with  the 
assumption  that  the  order  continues  in 
force,  deals  with  the  further  queation 
whether  the  appeal  renders  tbe  appel- 
late court  the  proper  tribunal  to  which 
to  resort  in  case  of  its  violation.  Not- 
withstanding the  discussion,  in  the  case 
above  reported,  of  the  question  whether 
the  court  below  had  jurisdiction  to 
punish  for  contempt  after  the  appeal 
had  been  perfected,  the  decision  appears 
to  have  turned  on  the  preliminary  ques- 
tion of  the  effect  of  the  appeal.  The 
final  decree  having  been  suspended, 
there  was  no  violation  of  it,  and  con- 
sequently no  contempt  for  which  the 
lower  court  could  puniah.  On  this 
theory,  there  is  no  conflict  between  this 
decision  and  those  of  other  courts, 
which  have  held  that  the  power  of  the 
court  below  to  punish  for  contempt 
is  not  affected  by  the  appeal.  There 
was,  however,  as  the  <^ourt  points  out, 
a  contempt  of  the  appellate  court,  aris- 
ing not  from  the  violation  of  the  in- 
junction order  but  out  of  the  alteration 
of  tbe  status  of  property  during  the 
pendency  of  the  appeal. 

In  Alfred  v.  Alfred  (1914)  87  Vt  542, 
90  Atl.  580,  which  was  an  original  pro- 
ceeding for  contempt  in  the  appellate 
court,  it  was  held  that,  if  the  injunc- 
tion remained  in  force  pending  the  ap- 
peal, a  violation  of  it  was  a  contempt 
of  the  court  that  granted  it,  and  not 
of  the  appellate  court;  and  that,  si 
as  that  court  was  concerned,  the 
stood  as  if  no  injunction  had  been 
granted. 

In  United  R.  Co.  v.  Superior  Ct. 
(1916)  172  Cal.  80,  1S5  Pac.  403,  it  was 
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held  that  a  writ  of  mandate  would 
I  to  compel  the  superior  comt  to 
cite  and  punish  for  contempt  a  viola- 
tion of  its  temporary  prohibitory  in- 
junction, from  which  the  defendant  had 
appealed. 

And  in  Wolf  v.  Gall  (1916)  174  (U. 
140,  162  Pae.  115,  it  is  said  to  be  set- 
tled, in  California,  that  an  appeal  does 
not  stay  the  force  of  a  prohibitory  in- 
junction, and  that  the  lower  court  has 
full  power  to  punish  a  violation  of  such 
injunction  pending  the  appeal. 

In  Uenuez  v.  Orirocii  Candy  Co. 
(1907)  77  Ohio  St.  386,  83  N.  E.  82,  11 
Ann.  Cas.  1037,  it  was  held  that  tbe 
circuit  court,  only,  had  jurisdiction  to 
punish  for  contempt  for  the  violation 
of  a  decree  of  the  court  of  common 
pleas,  from  which  an  appeal  had  been 
taken  to  the  circuit  court  with  a  view 
to  a  trial  de  novo,  the  court  saying: 
"When  defendant  perfected  its  appeal 
by  giving  the  required  notice  and  bond. 
the  case,  by  operation  of  law,  at  once 
passed  from  the  jurisdiction  of  the  com- 
mon pleas  in  to  that  of  the  circuit  coutl 
A  part  of  the  case  which  so  passed  was 
the  perpetual  injunction  from  which 
the  appeal  was  taken.  Thereafter,  an- 
thority  to  suspend,  modify,  or  enforce 
the  injunction  was  exclusively  in  the 
circuit  court."  The  court  also  said,  in 
answer  to  the  contention  of  counsel,  that 
only  the  court  which  makes  an  order 
may  punish  the  contempt  which  is  im- 
plied in  its  violation,  unless  the  act 
which  is  a  contempt  is  also  an  offense 
against  the  stnte,  and  so  punishable  b; 
a  j!ourt  having  jurisdiction  of  crimes 
and  misdemeanors ;  that  such  viev 
might  have  been  applicable  if  the  juris- 
diction of  the  circuit  court  had  been 
invoked  by  a  petition  in  error  for  a 
reversal  of  the  judgment  of  tbe  common 
pleas,  for  error  appearing  upon  its 
records. 

In  Sixth  Avenue  R.  Co.  v.  Gilbert 
Elev.  R.  Co.  (1877)  71  H.  T.  430,  th* 
court  said  that  where  an  appeal  witb  h 
stay  of  proceedings  had  been  taken  to 
the  general  term  of  the  supreme  court, 
from  an  injunction  decree  rendered  by 
the  special  term,  which,  under  the  Kew 
York  statute,  states  "all  proceedings  on 
the  part  of  the  plaintiff  in  execution 
of  the  jm^ment,"  the  court  below  should 
have  and  doubtless  has  the  power,  not- 
withstanding an  appeal,  to  c 
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speet  for  its  judgments  and  obedience  to 
its  mandates  until  they  are  reversed. 

In  Meprimflc  River  Sav.  Bank  v.  Clay 
Center  (1910)  219  U.  S.  527,  55  L.  ed. 
320,  51  Sup.  Ct.  Rep.  295,  Ann.  Cas. 
1012A,  513,  it  was  held  that  continuing 
a  temporary  injunction,  pending  an  ap- 
peal to  the  Federal  Supreme  Court  from 
a  decree  of  a  circuit  court  dismissing  a 
bill  askipg  injunctive  relief,  operates  to 
continue  in  the  circnit  court  such  juris- 
diction over  the  subject-matter  of  the 
litigation  and  the  parties  as  to  enable 
them  to  preserve  the  status  quo  pending 
the  appeal,  including  the  power  to  take 
cogDizance  of  the  violation  of  the  in- 
junction. 

In  Graham  v.  Williamson  (1913)  128 
Tenn.  720,  164  S.  W.  781,  it  was  held 
that,  inasmuch  as  the  power  to  punish 
for  contempt  is  inherent  in  all  courts, 
and  each  court  can  conduct  such  a  mat- 
ter arising  in  any  case  before  it,  the 
jurisdiction  on  appeal  from  a  decision 
of  the  chancery  court  in  the  main  con- 
troversy would  control  the  jurisdiction 
on  the  merely  incidental  matter  of  a  con- 
tempt arising  in  the  case. 


_  That  the  appellate  court  has  jurisdic- 
tion of  a  proceeding  to  enforce  by  con- 
tempt process  an  injunction  or  order 
pending  before  the  i-ourt  on  appeal  was 
apparently  regarded,  in  Ft.  Worth  Driv- 
ing Club  V,  Ft.  Worth  Fair  Asso.  (1909) 
56  Tex.  Civ.  App.  162,  121  S.  W.  213, 
as  not  an  open  question;  but  the  court 
had  no  occasion  to  decide  whether  such 
jurisdiction  was  exclusive  of  or  concur- 
rent with  that  of  the  court  below. 

In  State  ex  rel.  Mason  v.  Harper's 
Ferry  Bridge  Co.  (1879)  16  W.  Va.  864, 
it  was  held  that  where  there  is  a  dis- 
solution of  the  injunction  and  an  appeal 
with  sufjersedeas,  the  contempt  proceed- 
ings must  be  had  in  the  appellate  court; 
but  in  State  ex  rel.  Barthet  v.  Houston 
(1885)  37  Ilk.  Ann.  852,  the  trial  court 
was  held,  under  similar  circumstances, 
to  possess  jurisdiction  to  punish  for 
contempt. 

Reference  may  also  be  made  to  Tur- 
ner V.  Scott,  5  Rand.  (Va.)  332,  where 
the  court  was  in  doubt  as  to  whether 
the  proceeding  ought  to  be  in  the  lower 
or  the  appellate  court.  E.  S.  0. 


(_  Miss.  — ,  70  So.  82.) 

Set-oS  —  goods  farnished  by  receiver  — 
Implied  tmntract. 

1.  The  mere  fact  tha.t  one  ordering  goods 
from  a.  corporatiou,  with   intcntioD  of  set- 


Kole.  — The  right  to  avoid  a  contract  be- 
cause  of  iniBtake  m  to  identity  of  other  par- 
tv  thereto  it  diBCUBHcd  in  the  note  to  School 
Sisters  v.  Euanitt,  L.R.A.1916D,  80J. 

Seller's  miatake  as  to  identity  of  vendee 
OB  affecting  pasBiog  of  title  to  the  goods 
sold  is  discussed  in  the  note  to  Hickey  v. 
McDonald,  13  I..R.A.(N.S.}  413,  and  supple- 
mentary  note  to  Phelps  y.  McQuade,  ]j.R.A, 
191 8B.  0T6. 

A  question  somewhat  analogous  to  that 
preeented  in  Pabkeb  t.  DAiriTLCft  Founonr 
k  Hacbirx  Woucb  is  discuBsed  in  notes  to 
Eldridge  v.  Finniger,  2S  L.R.A.(N.8.)  227, 
and  Dixon  Livery  Co.  v.  Kane,  liR^lBlBA, 
1213,  under  the  title,  "Bi^ht  of  defendant  in 
action  by  undisclosed  principal  on  contract 
made  by  the  sgent,  to  avail  himeelf  of  de- 
fennes  that  would  have  been  available  in  an 
action  by  the  agent  in  his  own  right  on  the 
trontract." 
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ting  off  the  price  against  a  debt  owed  by 
the  corporation,  consumed  them  after  they 
were  furnished  by  a  receiver  of  the  corpora- 
tion, does  not  destroy  the  right  of  aet-off 
if  he  had  no  notice  of  the  receivership,  since 
no  contract  with  the  receiver  can  be  im- 

For  other   oues,   aee  Set-off  and   Counter- 
claim, I.  a,  in  Dig.  1-S2  H,  S. 
Payment  —  application  —  by  conrt. 

2.  The  court  will  not  apply  payments, 
which  have  not  been  applied  Jiy  the  parties, 
so  as  to  cauae  the  dehtor  to  pay  money 
which  he  had  not  intended  to  pay  except 
by  way  of  set-off,  upon  a  claim  against  the 
other  parties  to  the  transaction. 
For  other  cages,  see  Payment,  17.  m  Dig. 

1-52  N.  8. 

(April  22,  1B18.) 

A  PPEAL  by  plaintiff  from  a  judgment 
A  of  the  Circuit  Court  for  Harrison 
County  in  favor  of  defendant  in  a  suit  to 
recover  the  balance  alleged  to  bo  dne  on  an 
account  for  goods  aold  and  delivered  hj 
plaintiff  to  defendant.    Aflirmed. 

nie  facts  are  stated  in  the  agreed  state- 
ment of  facta,  referred  to  in  the  opinion, 
which  is  as  follows: 

"It  is  hereby  agreed  by  and  between  the 
'parties  hereto  that  the  following  consti- 
tute the  facts  in  this  cause,  and  that  this 
case  shall  be  tried  by  the  court,  without 
tlie  intervention  of  a  jury,  upon  the  follow- 
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ing  statement  of  tacts:  "(1)  Tliat  J.  H. 
Men]>e  k  Sons,  Limited,  was  a.  carporation 
domiciled  at  New  Orleans  Louisiana,  and 
doing  bufliocss  under  said  corporate  title 
up  to  November  2S,  1913,  on  which  said 
d&te  Arthur  D.  Parker  was  duly  and  legal- 
]f  appointed  receiver  of  the  said  company 
by  the  civil  district  court  of  the  parish  of 
Orleans,  state  of  Louisiana,  a  competent 
jurisdictional  court,  with  full  power  to 
appoint  receivers  in  such  causes,  and  on 
which  said  date  the  said  Arthur  D.  Parker 
duly  qualified  as  receiver  of  the  said  com- 
pany and  still  is  the  receiver  of  said  com- 
pany; that  the  eaid  Dantzler  Foundry  & 
Machine  Works  is  a  corporation  domiciled 
at  Gulf  port,  MissisHippi.  and  is  still  en- 
gaged in  business  at  said  place. 

"(B)  That  on  the  date,  and  prior  there- 
to, of  the  appointment  of  said  receiver,  J. 
H.  Men)^  &  Sona,  Limited,  was  indebted  to 
Dantzler  Foundry  &  Machine  Works  in  the 
sum  of  $211.28.  and  that  thereafter,  to  wit, 
on  December  2,  1013,  the  said  defendant 
ordered  from  J.  H.  Menge  &  Sons,  Limited, 
without  any  knowledge  whate^'er  of  the 
appointment  of  A.  D.  Parker  or  anybody 
else  as  receiver  of  said  company,  a  bill  of 
goods  amounting  to  $(100,71,  and  that  said 
order  was  filled  by  A.  D.  Parker,  receiver, 
without  any  notice  bein^  given  to  said 
Dantzler  Foundry  i  Machine  Worka  that 
a  receiver  had  been  appointed  for  said 
company,  and  without  any  notife  to  said 
company  that  the  order  was  being  filled  by 
A.  D.  Parker,  receiver;  that  said  goods 
were. shipped  by  said  Parker  upon  the  order 
sent  to  J.  H  Menge  &  Sons,  Limited,  and 
that  there  was  no  order  given  to  said  re- 
ceiver for  said  shipment;  that  no  notice 
was  given  the  Dantzler  Foundry  &  Machine 
Works  that  it  would  not  be  allowed  credit 
upon  eettlement  for  tlie  amount  due  it  hj 
J.  n.  Menge  &.  Sons,  Limited,  but  that  the 
defendant  accepted  said  shipment  under  the 
l>elief  that  it  waa  being  »hipped  by  J.  H. 
Menge,  Jt  Sonti.  Limited,  and  that  it  would 
be  allowed  credit  for  tlic  amount  owing  to 
it  by  said  company. 

"131  Tliat  Ibe  goods  so  ordered  on  De- 
r«mber  2,  1013.  were  uaed  by  the  defendant 
before  invoice  was  received  and  before  the 
defendant  had  any  knowledge  that  A.  D. 
Parker  had  been  appointed  receiver  for  said 
company  or  that  the  order  had  not  been 
filled  by  said  J.  H.  Menge  &.  Sonx  Limited; 
that  tliereafter  the  defendant  learned  of 
the  appointment  of  such  receiver,  and  did, 
after  [earning  of  such  fact,  order  other 
goods  from  said  receiver  up  to  and  includ- 
ing May  19,  1S14,  aggregating  the  sum  of 
t1,213.05.  including  said  invoice  of  $696.71. 
ordered  December  2.  1B13,  from  J.  H.  Menge 
&  Sons;  that  the  Dantzler  Foundry  ft  Ma- 
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chine  Works  made  a  payment  on  said  pnr- 
chases  in  the  sum  of  «7I5.95  on  the  -iTth 
day  of  April,  1B14,  and  made  another  pay- 
ment of  S28a.72  on  June  27,  1914,  leaving 
a  balance  on  goods  sold  by  the  said  re- 
ceiver, including  tlie  order  of  December  2, 
1913.  to  J.  H.  Menge  !l  Sons,  filled  by  tht 
receiver,  to  the  said  Dantzler  Fonndrv  £ 
Machine  Works  in  the  sum  of  $21I.28,'the 
amount  due  by  J.  H.  Menge  i  Sods  to 
defendant. 

"(4)  It  is  further  agreed  that  on  De- 
cember 2,  1913,  at  the  time  of  the  pur- 
chase of  said  Srst  bill,  the  defendant  did 
nut  know  that  the  said  A.  D.  Parker,  or 
anyone  else,  had  been  appointed  receiver 
of  said  plaintiff,  and  that  said  receiver  had 
the  possession  and  control  of  all  the  assela 
of  the  said  J.  B.  Menge  &  Sons,  Limited. 
It  is  further  agreed  that  on  the  1st  day  of 
December,  1913,  the  defendant  sent  in  an 
order  to  J.  H.  Menge  &,  Sons  for  a  portion 
of  the  items  aggregating  the  purchases  of 
$1,213.95 ;  the  receiver  of  said  compnny 
received  said  order  and  shipped  the  goodi< 
under  the  circumstances  above  outlined, 
that  is  to  say.  without  any  knowledge  on 
the  part  of  the  defendant  that  a  receiver 
had  been  appointed,  and  the  defendant 
thought  and  expected  the  order  to  be  filled 
by  the  person  from  whom  it  was  ordered ; 
that  the  goods  were  received  and  used  prior 
to  receipt  of  invoice  or  knowledge  on  the 
part  of  the  defendant  that  a  receiver  had 
lieen  appointed,  but  some  time  subsequent 
to  the  orders  above  mentioned  the  defend- 
ant did  receive  knowledge  of  the  appoint- 
ment of  plaintiff  as  receiver  of  said  com- 
pany, and  all  subsequent  purchases  by  de- 
fendant from  the  receiver  were  invoiced  in 
the  name  of  the  receiver. 

"(5)  That  the  said  receiver  did  not  in- 
tend to  deliver  goods,  wares,  and  merehan 
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defendant  in  settlement  of  or  in  part  settle- 
ment of  an  old  indehtedness  of  the  said 
Menge  k  Sons  to  tbe  defendant,  which  ac- 
crued prior  to  the  appointment  of  the  re- 
ceiver, and  that  said  receiver  did  not  liave 
any  order  of  court  or  authority  to  pay  said 
indebtedness  in  favor  of  the  defendant  in 
money  or  by  the  delivery  of  goods,  wares. 
and  merchandise,  and  that  the  Dantzler 
Foundry  A  Machine  Works  did  not  intend 
to  and  did  not  order  the  goods  on  December 
1  and  2,  1913,  from  A.  D,  Parker,  recriver, 
but  ordered  the  goods  shipped  under  eaid 
orders  from  .1.  H.  Menf^  i  Sons,  Limited, 
under  tbe  belief  that  said  orders  wonld  be 
filled  by  said  J.  H.  Menge  4  Sons,  Limited, 
and  defendant  allowed  to  set  off  its  claim 
against  said  company. 

"(9)   That  no  dividends  have  been  paiil 
to   the  creditors  of  J.   H.  Menge   &  Sons, 
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Limited,  by  the  receiver,  tut  that  tha  cia 
at  *273.a0  «f  the  saJd  Dantzler  Founiiry  &. 
Machine  Worki  against  tlie  naid  J.  H. 
Menge  4  Sons,  Limited,  is  recognb.ed  by  tlte 
receiver  and  the  civil  district  court  aa  a 
juft  claim  ngainst  said  company,  subji>ct  to 

&  credit  of  802.32;  that  a  dividend  o( 

per  opnt  liaa  been  declared." 

Messrs.  H.  Gflrdner  and  Charles  S. 
Bron'n  for  appellant. 

MeBfrs.  White  &  Ford,  for  appellee: 

'Xhe  LoiiUiuna  court's  jurisdiction  did  nut 
extend  to  the  rweiver  in  this  state.  De- 
fendant had  the  right,  if  judgment  was  oh- 
tained  against  it,  and  it  paid  the  money, 
to  know  that  that  would  be  the  lafat  time 
it  wroulil  have  to  pay  it. 

Pendleton  v.  Russell,  144  U.  S.  640,  36  L. 
ed,  574,  12  Snp.  Ct.  Rep.  743;  Booth  v. 
Clark,  IT  How.  322,  15  L.  ed.  164;  Reynolds 
V.  Stockton,  140  U.  S.  254,  35  L.  ed.  464,  11 
S«p.  Ct.  Rep.  77S;  Hubert  v.  New  Orieana, 
64  C.  C.  A.  38U,  130  Fed.  21 ;  Oreat  Western 
Min.  &  Mfg.  Co.  T.  Harris,  108  U.  S.  .->C1.  49 
L.  ed.  1103,  25  Sup.  Ct.  Rep.  770;  Fowler  v. 
Os!.'ood,  4  L.R.A.(N.S.)  824,  72  C.  C.  A.  276, 
141  Fed.  20;  High,  Inj.  g  230,  note  p.  205; 
Tully  v.  HeiTin,  44  MIbb.  020;  Newell  v. 
Fislier,  24  Miss.  392;  Homer  v.  Barr 
Pumping  Engine  Co.  180  Mass.  103,  91 
Am.  St  Rep.  200,  61  N.  E.  883;  Murtey  v. 
Allen,  71  Vt.  377,  70  Am.  St.  Rep.  779,  46 
All.  762;  Hunt  v,  Columbian  Ina.  Co.  55 
Me.  390,  92  Am.  Dec.  596;  Wyman  v.  Eaton, 
107  Iowa,  214,  43  L.E.A.  605,  70  Am.  St. 
Rep.  19-1,  77  N.  W.  865;  Anierican  Trust 
&  Ka.v.  Bunk  v.  McGettigan,  152  Ind.  582, 
71  Am.  St.  Rep  353,  52  N.  E.  793. 

Defendant  liaving  ordered  the  goods  from 
Menge  &  Sous  under  the  belief  that  said 
order  n'ould  be  filled  by  them,  and  allowed 
to  net  oS  its  claim  against  said  company, 
it   was   not  liable. 

Hendricks  v.  Bobjnson,  66  Miss.  694,  31 
Am.  Rep.  382;  Bartlett  v.  Lowell,  201 
Maas.  151,  87  N.  E.  195;  9  Cyc  401,  403; 
Arkansas  Valley  Smelting  Co.  v.  Belden 
Min,  Co.  127  U.  S.  387,  32  L,  ed.  248,  8 
Slip.  Ct.  Rep.  1308;  Winchester  r.  Howard, 
97  Mass.  303,  93  Am.  Dec.  94. 

Smltli,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

111  is  is  an  appeal  from  ft  judgment 
agninst  appellant  in  a.  suit  instituted  l^ 
him  to  recover  of  appellee  a  balance  al- 
lied to  be  dae  on  an  account  for  goods 
aold  and  delivered.  The  cause  was  tmb- 
mitted  to  the  Jndgs  to  be  decided,  without 
&  jury,  upon  an  agreed  statement  of  facts 
which  tb*  reporter  will  set  out  in  full,  from 
which  it  will  be  observed  that  the  amount 
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here  in  controversy  is  the  exact  amount 
admitted  to  he  due  appellee  by  Menge  ft 
Sons,  and  which  it  expected  to  be  credited 
with  when  it  ordered  the  goods  here  in  con. 
troversy. 

The  contention  of  appellant  is  that  ap- 
pellee is  attempting  to  use  the  debt  due  it 
by  Menge  A  Scins  as  a  set-off  agftinfft  a 
debt  due  him  for  goods  sold  and  delivered 
after  he  took  charge  of  tbe  business  of 
Menge  &,  Sons  as  receiver.  Appellee  djs- 
c!aiin»  any  such  intention,  and  simply  de- 
nies any  liability  whatever  to  appellant 
l>ccause  of  the  shipment  to  it  by  appellant 
of  tlie  goods  ordered  by  it  from  Menge 
i   Sons. 

A[)pi>llant  can  recover  on  the  item  of  the 
account  sued  on,  representing  tbe  price  of 
Ihe  gooils  ordered  by  appellee  from  Menge 

1  Sons  and  shipped  by  him,  only  upon  a 
promise,  either  express  or  implied,  by  ap- 
pellee to  pay  him  therefor.  He  does  and 
I'ottld  not  successfully  claim  that  appellee 
made  any  such  eiipress  promise,  and  no 
such  promise  can  be  here  implied,  for  the 
reason  that  the  goods  were  used  by  appellee 
before  it  learned  that  they  were  sliipped  by 
appellant,  and  not  by  Menge  &  Sons,  it 
being  "elementary  law  that  a  party  has  a 
right  to  select  and  determine  with  whom 
he  will  contract,  and  cannot  have  another 
person  thrust  upon  him  without  his  con- 
sent." 2  EHiott,  Contr.  g  1408;  1  Elliott, 
Contr.  §  102;  35  C.vc.  60;  Boulton  T.  Jones, 

2  Horn  &  H.  664,  27  L.  .1.  E.ich,  N.  S.  117,  3 
Jur.  N.  S.  1156,  6  Week.  Kep.  107;  Boston 
Ice  Co,  v.  Potter,  123  Mass.  28,  25  Am, 
Rep.  9;  Randolph  Iron  Co.  v.  Elliott,  34 
N.  J.  L.  184,  3  Mor.  Min.  Rep.  63.  The 
wisdom  of  this  rule  is  manifest  here,  for 
appellee  has  a  perfect  defense  by  way  of 
set-olt  against  the  party  with  whom  it 
thou^t  it  was  contracting,  which  defense 
appellant  claims  cannot  be  avallad  of 
against  him. 

That  appellant  must  lose  the  balance  un- 
paid on  the  price  of  the  goods  in  so  far  as 
the  recovery  thereof  from  appellee  is  con. 
cerned  is  not  here  material,  for  be  brought 
that  trouble  upon  liimself  by  shipping  the 
goods  without  notifying  appellee  that  its 
order  therefor  was  being  flUed  by  him,  and 
not  by  Menge  ft  Sons,  the  party  to  whom 
the  order  was  given,  so  that  appellee  could 
have  exercised  ita  right  to  accept  or  rejeot 

But  it  Is  said  by   counsel  for  appellant 

that  this  principle  cannot  be  availed  of 
here,  for  the  reason  that  under  the  rules 
governing  the  application  of  payments  this 
item  of  the  account  sued  on  must  be  held 
to  have  been  paid.  The  agreed  statemoit 
of  facts  does  not  disclose  that  the  payments 
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were  applied  b;  either  appellee  or  appellant 
to  any  parti<jular  items  of  the  accouot,  and 
the  court  should  not  apply  them  ao  as  to 
CBnse  appellee  to  pay  money  which  it  does 
not  owe  Bud  did  not  intend  to  pay,  except 
in  the  manner  discloaed  by  the  agreed  etate- 
ment  of  facta,  that  is  to  lay,  by,  in  effect, 
setting  off  against  it  the  debt  due  it  by 
Meuge  ft  Sons. 


He  fact  that  appellee  paid  a  part  of  the 
eum  demanded  of  it  by  appellant  for  thcac 
goods  does  not  constitute  a  ratification  by 
it  of  appellant's  substitution  of  himself  for 
Uenge  t  Song  in  the  sale  thereof;  Buch 
payment  being  wholly  gratuitous  and  im- 
posing no  obligation  whatever  on  appellee. 

AiBrnied. 


IOWA  SUPBGitlE  COURT. 

J,  E.  WILLIAMS 
a  L.  HERBIXG  et  al.,  Appto. 


165  N.  W.  342.) 


Partnership  —  stiore  of  pro  A  Is. 

1.  One  undertaking  to  manage  a  depart- 
ment of  a  business  for  a  stated  salary  and 
A  percenta^  of  the  proflts  does  not  bt'come 
a  partner  in  the  buaineaa  by  reason  of  the 
agreement  as  to  share  of  profits. 
For  other  caatt,  aee  Partitrrthip,  I.  <«  Ditf. 

ise  N.  8. 
S^nttr  —  bnslnesi  accounting. 

8.  An  action  by  a  department  manager  of 
a  business  for  his  share,  under  his  contract, 
of  the  profits  of  that  department,  does  not 
become  one  for  accounting  in  equity,  eVRii 
though  the  transaction  will  be  cumbersome 
and  diffioult  to  present  to  a  jury  if  Uiere 
Is  no  question  of  mutual  accounts. 
For   other   cases,   see   Aocounling,   i 

1-52  N.  B. 


.   Dig. 
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APPEAL  hy  defendants  from  a  judg- 
ment of  the  District  Court  tor  Poll( 
('ounty  overruling  a  molion  for  transfer  to 
equity,  for  trial,  of  an  action  brought  to 
recover  damages  tor  breach  of  a  business 
contract.     Afilrmed. 


t  by  Stevens,  J.: 
Action  at  law  to  recover  compensation 
under  a  contract  and  damages  for  an 
alleged  Tiolatlon  thereof.  Defendant  moved 
to  transfer  the  trial  to  equity,  and  this 
appeal  is  from  the  judgment  of  the  district 
court  overruling  said  motion. 

Messrs.  Clark  &  Byern  and  Ollfford  T. 

Cox  for  appellants. 

Messrs.  Oeorge  A.  WUaon  and  Ayres, 
Strauss,  A  Shaw,  for  appellee: 

The  action    was    properly  brought   at 
Iftw  and  is  not  cogniiable  in  equity. 

Note.  ^  As  to  effect  of  sharing  proCts 
in  addition  to  salary  or  other  compensation, 
to  create  partnership  relation,  see  annota- 
tion following  this  case,  post,  801;  and 
references  therein  to  annotations  on  related 
questions. 
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McMartin  v.  Bingham,  27  Iowa,  234,  1 
Am.  Rep.  265;  Faville  v.  Lloyd,  14Q  Iowa, 
607,  118  N.  W.  871;  Mayo  v.  Halley.  124 
Iowa,  Q77,  100  N.  W.  629;  Galusba  v. 
Wendt,  114  Iowa,  697,  87  N.  W.  SIS; 
Grand  v.  BuIIes,  69  Iowa,  52B,  29  N.  W. 
439;  Frick  v.  Kabaker,  116  Iowa,  603.  BO 
N.  W.  488;  Upton  v.  Paxton,  72  Iowa,  298, 
33  N.  W.  773;  Marks  Hat  Co.  v.  Slatnik. 
—  Iowa,  — ,  164  N.  W.  768;  Mitchell  v. 
Beck,  —  Iowa,  — ,  156  N.  W.  424;  Free- 
man V.  Miller,  151  App.  Div.  716,  142  N. 
Y,  Supp.  7S7;  Bradford,  E,  ft  C.  R.  Co.  v. 
New  York,  L.  E.  4  VV.  R.  Co.  123  N.  Y. 
318,  11  L.R.A.  116,  25  N.  E.  499;  Church 
V.  Anti-Kalsomioe  Co.  118  Mich,  219,  7« 
N.  W.  383;  ClemenU  v.  W.  S,  Cooper  Co. 
136  N.  Y.  Supp.  93;  Niehaua  v.  Niehaus, 
141  App.  Div.  261,  12S  N.  Y,  Supp.  1071; 
Uhlman  v.  New  York  L.  las.  Co.  109  N. 
Y.  421,  4  Am.  St.  Rep.  482,  17  N.  E.  363; 
Oppenheimer  v.  Van  Baalte,  161  App.  Div. 
601,  13S  N.  Y.  Supp,  197;  Arkadelphia 
Mill  Co.  V.  Barker,  109  Ark.  171,  159  S. 
W.  209;  McCabe  v.  Colleton  Mercantile  ft 
Mfg.  Co.  106  S.  C.  as,  BO  S.  E.  161 ;  BeU- 
ineham  v.  Palmer,  54  N.  J.  Eq.  136,  33  AtL 
199. 

The  contract  did  not  constitute  a  parl- 
nership  agreement. 

Porter  v.  Curtis,  86  Iowa,  638,  63  N. 
W.  824;  Winter  v.  Pipher,  RB  Iowa,  17,  64 
X.  W.  683;  American  Trust  Co.  v.  Lite  Ins- 
Co.  173  N,  C.  668,  82  S.  E.  706;  Freeman 
V.  Miller,  1B7  App.  Div.  715.  142  K.  V. 
Supp,  797;  Oppenheimer  v.  Van  Raalic. 
161  App.  Div.  601,  J36  K.  Y.  Supp.  197. 

The  motion  to  transfer  asks  that  the 
action  be  transferred  trum  law  to  equity 
in  entirety.  Therefore  if  the  action  in 
either  count  of  this  petition  is  proper); 
brought  at  law,  the  motion  ahould  have 
been  overruled. 

Mitchell  V.  Beok,  —  Iowa,  — ,  16«  N.  W. 
428. 

The  cause  of  action  set  out  in  second 
count  of  plaintiff's  petition  is  mie  for 
damages  for  biaaoh  of  contract  to  convey 
personal  property,  which  under  no  cireum- 
stances  could  be  maintained  in  aqut^. 

8  R.  C.  L  §  199. 


WILLIAMS  T.  HERBUs'Q. 


Stevens,  J^  delivered  the  opinion  of  the 

Plmiatiff'i  petition,  which  is  in  two 
counts,  ift  based  upon  the  allied  viotAtion 
bj  defendant  ol  certain  tenns  of  a  written 
contract,  entered  into  on  the  Zlst  da;  of 
March,  1613,  between  the  parties  hereto, 
b;  the  terme  of  which  the  defendftut  agreed 
to  establish  a  wholesale  and  retail  oil  and 
gasolene  business  as  a  department  of  the 
liuBineas  at  that  time  conducted  bj  him  in 
the  city  of  Dea  Moines,  for  the  purpose  of 
handling  oils  and  gasolene  of  all  kinds  and 
description  at  wholesale  and  retail,  same  to 
be  conducted  as  a  branch  to  the  principal 
business  of  defadant.  dlt  necessary  capi- 
tal up  to  $50,000  waa  to  be  furnished  by 
the  defendant,  the  business  to  be  located 
so  far  as  possible  in  the  buildings  then  oc- 
cupied by  defendant,  the  office  facilitiea, 
credit  rating,  and  other  branches  thereof  to 
be  employed  and  used  in  the  conduct  there- 
of without  charge,  except  a  pro  rata  cliarge 
for  OTwhead  expenses,  based  upon  the  actual 
coat  to  defendant  of  the  items  of  rent,  light, 
heat,  office  expenses,  and  materials  fur- 
nished. Plaintiff  agreed  to  devote  hia  entire 
time  and  attention  to  the  ntanagemeot  of 
the  department  of  the  business  referred  to 
in  aaJd  contract,  for  which  it  was  agreed 
he  should  receive  as  full  compensation  $i\i3 
per  month  payable  monthly,  and  in  addi- 
tion thereto  SO  per  cent  of  the  net  profits 
of  aaid  business,  to  be  determined  annu- 
ally as  of  the  31et  day  of  December  of  each 
year,  and  to  be  divided  and  distributed  as 
soon  thereafter  as  convenient.  It  was  fur- 
ther agreed  that  said  contract  should  be 
in  full  force  and  effect  for  a  term  of  five 
years,  and  plaintiff  was  therein  given  the 
option,  personally,  to,  at  any  time  during 
the  life  of  aaid  ccoitract,  purchase  any  part 
uf  the  said  business  covered  by  said  con- 
tract, up  to  30  per  cent  of  the  actual 
amount  invested  therein,  without  any  ad- 
dition for  good  will,  tlie  purchase  price 
thereof  to  be  the  cash  value  of  the  amount 
purchased,  to  be  determined  by  the  net 
charge  upon  the  books  of  defendant  to  the 
department  covered  by  said  contract,  show- 
ing  the  actual   amount  invested  therein. 

Plaintiff  in  count  1  of  his  petition  alleges 
that  be  entered  into  aaid  business  and  con- 
tinued therein  until  on  or  about  April  1, 
1917 ;  that  he  has  received  as  compensation 
$125  per  month  only,  and  that  the  net  in- 
come of  said  business  during  the  time  he 
conducted  same  was  940,000;  and  prays 
judgment  against  the  defendant  for  30  per 
cent  tliereof,  or  ¥12,000.  For  a  second 
oauee  of  action  he  alleges  that  on  or  about 
the  16th  of  March,  1917,  and  during  the 
life  of  said  contract,  and  while  he  was  yet 
in  the  employ  of  defendant,  he  sought  to 
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I  exercise  his  option,  under  the  tenna  there- 
I  of,  to  purchase  30  per  cent  of  the  value 

of  the  department  of  defendant's  business 
covered  thereby,  but  that  defendant  refused 
to  convey  same  to  him,  or  carry  out  the 
terms  thereof  in  relation  thereto;  that  the 
value  of  said  business  exceeded  the  actual 
amount  invested  therein  in  the  sum  of 
943,000;  and  prays  judgment  upon  tliis 
count  of  his  petition  for  $13,G0O,  and  in 
the  full  sum  of  $2j,o00. 

The  defendant  for  answer  to  plaintiff's 
petition  admitted  the  execution  of  the  con- 
tract, the  payment  of  $l;i5  per  month,  and 
denied  the  remaining  allegations  thereof. 
Defendant  for  furllicr  answer  alleges  that 
defendant  entered  into  contracts  and  leasee 
for  the  right  to  use  and  occupy  the  real 
estate  necessary  for  the  conduct  of  said 
business;  that  same  extends  over  a  long 
period  of  years;  that,  defendant  contracted 
for  and  erect«d  large  buildings,  oil  tanks, 
and  other  equipment  for  the  handling  and 
conduct  of  business  covered  by  said  con- 
tract; that  def aidant  purchased  t  large 
stock  of  oil  and  other  products,  which  was 
continuously  replenished  from  time  to 
time  in  the  conduct  of  said  business;  that 
defendant  employed  a  large  force  of  sales- 
men, stockmen,  bookkeepers,  and  other  em- 
ployees, and  expended  large  sums  in  ad- 
vertising and  plHcing  the  products  of  said 
businesH  on  the  market;  that  the  business 
was  conducted  by  ptaintiff  as  manager; 
that  the  books  showing  the  transactions  of 
said  business  were  kept  under  the  direction 
of  plaintiff,  and  that  same  are  in  the  pos- 
session of  the  department  of  defendant's 
business  covered  by  said  contract;  that  the 
same  contains  a  vast  number  of  items  of 
debit  and  credit;  timt  said  business  should 
be  charged  with  the  expense  of  buildings, 
leases,  tanks,  and  equipment  of  every  kind, 
together  with  the  numerous  items  of  ex- 
penses incident  to  the  carrying  on  of  said 
business;  and  that  in  determining  whether 
said  business  yielded  a  net  income  it  will 
be  necessary  to  examine  and  go  over  all  of 
the  items  upon  said  books  and  the  transac- 
tions of  said  business,  and  also  the  question 
of  depreciation  of  the  value  of  buildings 
and  equipment,  and  that  same  can  only  he 
properly  and  efficiently 'done  by  an  account- 
ing, and  moved  tliat  this  cause  be  trans- 
ferred to  equity  for  trial,  which  motion 
was  by  the  court  overruled. 

The  foregoing  is  a  suificient  statement  of 
the  issues  to  indicate  the  gronnils  upon 
which  appellant  eceka  to  have  the  trial  of 
this  cause  transferred  to  equity.  The  con- 
tention of  appellant  is  that  the  relation 
between  the  parties  is  in  the  nature  of  a 
partnership,  and  that  this  action  cannot 
be   maintained   until  there  has  been   a  de- 
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termiDa.tioii  bf  b  court  of  equity  whether 

the  business  condut^ted  bv  the  ptaintiS,  in 
/act,  yielded  a  profit.  There  is  no  contro' 
versj  between  the  parties,  but  tliat,  if  the 
contract  created  a  partnership  relation, 
tliie  cause  should  be  transferred  to  equity 
and  the  accounts  there  adjusted;  but  it  ia 
quite  clear  that  no  such  relation  was 
created  by  the  contract,  or  is  shown  by  the 
pleadings  to  exist  between  the  parties.. 
FlaintiS  was,  under  no  provision  of  the 
contract,  tu  share  in  the  losses  of  said  busi- 
ness, and  same  was  to  be  coodueted  as  a 
department  or  branch  of  the  business  in 
which  defendant  was  at  that  time  engaged 
under  the  name  of  the  Herring  Motor  Com- 
pany. 

It  has  been  repeatedly  held  by  this  court 
that  participation  in  the  profits  of  a  busi- 
ness alone  does  not  constitute  a  partner- 
ahip.  There  must  be  a  sharing  of  hiases. 
Porter  r.  Curtis,  00  Iowa,  530,  95  S.  \\- 
824;  Winter  v.  Pipher.  9«  Iowa,  17,  «4  N. 
W.  683;  Haswell  v.  Standring.  15i  Iowa, 
201,  132  N.  W.  417,  Ann,  Cas.  19138,1328. 
The  contract  coasidered  in  Porter  v.  Curtis, 
supra,  was,  in  its  provision  for  a  share  of 
the  profits,  quite  like  the  contract  involved 
in  this  controversy.  In  that  case  the 
court  said:  "It  is  very  plain  (hat  the 
contract,  as  exprest^ed  in  the  writing,  is 
not  ft  contract  of  partnership.  It  is  a  hir- 
ing at  a  stated  salary  of  fl,20U  a  year, 
and  a  share  of  the  profits.  Porter  under- 
took to  devote  his  time  to  the  business  of 
ttie  defendants  as  an  engineer  and  drafts- 
man, and  attend  the  letting  when  it  be- 
esme  necessary.  It  is  well  settled  in  this 
state  that  a  mere  participation  in  the 
profits  of  a  buainess  does  not  constitute  a 
partnership  as  between  the  parties,  lliere 
must   be  a  sharing  of  the  losses." 

All  of  the  capital  of  said  business  was  to 
be  furnished  by  appellant  up  to  S50,O0U, 
and  appellee  was  to  have  no  interest  in  tlie 
capital  or  equipment  of  said  business,  un- 
less he  purchased  and  paid  therefor  upon 
the  basis  set  forth  in  said  contract,  but  was 
to  receive  as  additional  compensation  30 
per  cent  of  the  net  income  of  said  business, 
to  be  ascertained  and  paid  as  provided  in 
said  contract.  The  pleadings  do  not  show 
that  the  relation  o'f  partners  existed  be- 
tween the  parties. 

II.  The  principal  contention  of  counsel  for 
appellant,  however,  is  that  tlie  aspertain- 
ment  of  the  net  income,  if  any,  of  said  busi- 
ness, necessarily  involves  the  examination 
and  consideration  of  all  of  tlie  items  of  in- 
come received  and  expense  incurred  in  the 
conduct  of  said  business,  that  numerous 
other  queetlone,  such  as  depreciation  in 
the  value  of  buildings  and  equipment, 
taxes,  tosses,  etc.,  must  be  considered,  and 
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that  the  number  of  items  inrolyed  is  so 
greet  that  same  can  be  properly  tried  B>d 
determined  only  by  a  court  of  chancery. 

PlaintitT  alleged  in  his  reply  that  there 
is  no  dispute  between  the  parties  sa  to  the 
"amount  of  commodlt tea  purchased  and  sold 
by  the  plaintiff  and  defendant  under  said 
contract;  that  there  is  a  dispute  as  to  cer- 
tain charges  for  expense  and  depreciation, 
aud  of  not  exceeding  twmty-&ve  items; 
that  the  defendant  lias  now  and  has  had 
in  his  possession  all  the  books  and  records 
in  relation  to  said  busincsB."  Of  course. 
the  allegations  of  plaintiff's  reply  are  not 
controlling,  but  as  plaintiff  was  in  charge 
of  and  managed  tlie  business  covered  by 
the  contract,  the  statements  thereof  afford 
some  insight  into  the  probable  extent  ol 
the  actual  controversy  between  the  parties. 
Attached  to  plaintiff's  petition  is  a  series 
of  interrogatories,  intended  to  elicit  from 
defendant  a  full  and  cmnplete  statement  of 
the  items  of  debit  and  credit  shown  upon 
the  books  of  said  business.  It  does  not  ap- 
pear from  the  pleadings  that  there  are 
mutual  accounts  to  be  considered,  but 
rather  that  all  of  the  accounts  are  upon 
one  side,  and  that  the  trial  of  the  first 
count  of  plaintiff's  petition  involves  only 
the  determination  of  the  question  whether 
said  business  yielded  a  net  income.  Un- 
doubtedly, the  numher  of  items  upon  the 
books  «od  the  transactions  covered  by  the 
period  of  said  business  will  be  cumbersome 
and  difficult  to  present  to  a  jury,  and  yet, 
BO  far  as  the  pleadings  disclose,  the  ac- 
counts are  not  complicated  or  intricate,  but 
va!<t  in  point  of  numbers.  It  is  a  matter 
of  common  experience  that  in  the  trial  of 
cases  of  this  character  items  of  account 
not  in  dispute  are  practically  eliminated 
by  agreement  of  counsel,  and  that  accounts 
involving  great  numbers  of  items  and  vast 
sums  of  money  are  preemted  in  eueh  a  way 
as  to  reasonably  be  within  the  understand- 
ing and  comprehension  of  a  jury. 

Plaintiff  in  the  first  count  of  hie  petiti^i 
seeks  to  recover  30  per  cent  of  the  net  in- 
come of  the  business  in  question.  Ap- 
pellant alleges  that  the  books  were  kept 
under  plaintiff's  directions,  and  are  in  the 
office  where  eame  were  kept  Apparently, 
the  principal  reascm  for  sei-king  a  transfer 
of  this  cause  to  equity  is  that  same  can 
there  be  much  more  conveniently  and  prob- 
ably efficiently  tried  than  at  law.  Conced- 
ing that  this  is  true,  yet  the  pleadings  do 
not  disclose  a  controversy  arising  out  of  a 
matter  cognizable  in  a  court  of  equity, 
and  the  relief  sought  upon  the  first  count 
is  for  a  sum  alleged  to  be  due  as  compen- 
sation, and  upon  the  second  count  for 
damages  based  upoB  an  alleged  violation  of 
one  of  the  provisions  of  said  contract.    The 
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queBtian  of  mutual  accounts  ia  not,  under 
the  pleadings,  inTolved.  The  fact  that  the 
controversy  involves  a  large  number  of 
items  of  debit  and  credit,  arieing  out  of 
many  busineas  transactions,  and  that  same 
euuld  be  more  coavetiientlj  tried  to  the 
court,  ia  not  a  ground  of  equitable  juria- 
diction.  The  test  is  not  whether  the  cause 
can  be  more  conveniently  or  satigfa^forily 
tried  and  determined  by  the  court  thsn  a 
jurj-,  but  the  accounts  muat  be  mutual,  re- 
quiring an  accounting,  or  there  must  be 
some  other  ground  of  equitable  oogniisance 
not  shown  to  exist  in  tbia  caae.  McMartiu 
V.  Bingham,  27  Iowa,  234,  1  Am.  Rep.  285; 
Faville  v.  Lloyd,  140  Iowa,  SOI,  118  S.  W. 


671;  Gftluaha  v.  Wendt,  114  Iowa,  667,  87 
Jf.  W.  612;  Marks  H«.t  Co.  v.  Slatnlk,  — 
Iowa,  — ,  154  N.  W.  75B;  Bradford  T.  New 
York.  L.  E.  ft  W.  H.  Co.  123  N.  Y.  316, 
11  I*B.A.  lie,  25  N".  E.  499. 

In  our  opinion,  pUintifTa  cause  of  action 
upon  both  counts  was  properly  brought  at 
law,  and  he  is  entitled  to  »  trial  th«recrf 
by  jury. 

The  ruling  and  Judgment  of  the  district 
court  Is  afHrmed, 

Gaynor,  Ch.  J.,  and  Weaver  and  Prei- 
Fetition  for  rehearing  denied. 


Aimotatioa — JSiarinc  profib  in  additioD  to  salair  or  othsr  compenuitioD 
M  craating  partnershqi  relalioa. 


The  general  qacBtion  of  the  effect 
an  Bgreenwnt  to  ehftK  preflte  to  create 
a  partnenhip  is  treaited  in  the  iM»te  to 
Miller  v.  Simpeon,  18  L.B.A.(N.S.)  963. 
That  treatment,  oA  «OQrBe,  inctudea  the 
earlier  cases  upon  the  present  question, 
and  reference  ebould  be  mitde  thereto 
tor  same  (see  especially  pp.  1019  ei 
aeq.),  only  the  later  cases  being  in- 
clnded  herein.  As  is  shown  by  the  note 
referred  to,  the  great  weight  of  author- 
ity is  to  the  effect  that  a  mere  participa- 
tion in  profits  does  not,  in  itself,  create 
a  relation  of  partnership,  hut  that 
profit  eharing  ia  evidence  of  the  part- 
nership reUtion,  although  not  conclu- 
sive, and,  at  most,  prima  facie  or  pre- 
sumptive evidence  of  such  relation;  that 
this  presumption  of  partnership  may  be 
overcome  by  countervailing  proof;  and 
that  when  the  profit  sharer  is  simply  an 
agent  or  servant,  who  receives  the  profits 
as  compensation  for  his  services,  with- 
out more,  he  is  not  liable  as  a  partner, 
and  the  presumption  ia  overthrown.  In 
other  words,  in  the  case  of  a  contract 
of  employment  between  a  master  and 
his  servant,  or  a  principal  and  fais  agent, 
a  provisim  for  payment  of  a  part  of  the 
profits  to  the  agent  or  servant  aa  eom- 
penaation,  or  a  part  of  the  compensa- 
tion, for  hia  services,  gives  the  employee 
none  of  the  rights  of  a  partner  in  the 
business,  and  imposes  npon  him  none  of 
a  partner's  liability,  espeoially  if  the 
sharing  in  the  profits  ia  a  mere  means 
of  ascertain iog  and  determining  the 
amount  of  the  eompenaation  for  the  serv- 
ices. And  the  fact  that  one  receives 
a  part  of  the  profits  and,  in  addition,  a 
salary  or  other  compensation,  seems 
10  point  more  atrongly  to  the  existence 
of  the  relation  of  master  and  servant. 


or  principal  and  agent,  rather  than  that 
of  copartners,  than  doea  the  mere  fact 
that  the  only  remnneration  ia  to  be  a 
share  of  the  profits. 

The  later  eases,  in  the  main,  support 
the  foregoing  rules. 
-Thtis,  some  eonrta  in  recent  casoB 
have  nnqnalifledly  held  that  a  contract 
to  receive  a  salary  and  a  share  of  the 
profits  of  an  enterprise,  for  aervleea 
rendered,  does  not,  in  itself,  eonetitute 
a  partnership  agreement.  Wilijaus  v. 
HERDiifa,  ante,  79S  (holding  that  one  un- 
dertaking to  manage  a  department  of  a 
business  for  a  stated  salary  and,  in  ad- 
dition, a  percentage  of  the  profits,  does 
not  become  a  partner  in  tiie  bnranesa  by 
reason  of  the  agreement  as  to  sharing 
profits);  Riee  v.  Dougherty  (1911)  165 
HI.  App.  125  (holdit^  that  an  arrange- 
ment whereby  one  was  employed  at  a 
stated  monthly  salary  and,  in  addition, 
was  to  receive  a  specified  portion  of  the 
net  profits,  did  not,  in  itself,  make  the 
parties  partners) ;  Miller  v."  Pepperling 
(1914)  185  Ho.  App.  222,  170  S.  W. 
328  (holding  that  a  contract  whereby 
one  person  furnished  ground, and  money 
for  the  erection  of  houses,  and  the  other 
was  to  superintend  the  erection  and  to 
be  paid  at  a  certain  rate  for  doing  the 
carpenter  work,  and  that  the  profits, 
if  any,  realieed  npon  the  sale  of  the 
houses,  was  to  be  equally  divided,  does 
not  create  a  partnership,  since  "essen- 
tial elements  of  a  partnership  are  lack- 
ing") ;  Donahue  v.  Hanighen  (1914) 
96  Neb.  180,  147  N.  W.  464  (holding 
that  a  contract  whereby  a  contractor 
agreed  to  pay  an  engineer  a  certain 
sum  per  month  and,  if  the  bnsinesa 
proved  profitable,  »  share  of  th«  profits, 
did  not  create  a  partnership,  the  en- 
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gineer  having  furuLshed  nothing  but  bis 
services);  Goodin  v.  Pitt  (1913)  36 
KflT.  166,  134  Pac.  459  (holding  that  an 
undertaking  to  work  in  the  defendant's 
business  of  manufacturing  flour  for  a 
stated  salary  per  month  and,  in  addition, 
8  specified  percentage  o£  the  annual 
profits,  over  a  certain  amount,  "in  fur- 
ther consideration  of  services  per- 
formed," creates  a  relation  of  employer 
and  employee,  and  not  a  partnership  re- 
latioB,  Dotwithstsnditig  the  compensa- 
tion was  measured  in  part  by  the  profits, 
and  the  court  saying  that  the  fact  that 
the  compensation  as  an  employee  was, 
in  part,  to  be  determined  by  the  profits 
of  the  business  of  his  employer,  did  not 
Create  a  partnership  r*lation) ;  Osndfa 
V.  Pizi  Hermanos  (19U)  17  P.  ft,.  &. 
780;  Donkin  v.  Dlsher  (1913)  49  Can.  S. 
C.  60,  reversing  on  other  grounds  (1913) 
18  B.  C.  230.  And  this  is  eBpeciallj  true 
where  there  is  no  oommunity  of  inteiest 
in  the  partnership  property  (Lyden  v. 
Spohn-?atriok  Co.  (1909)  155  OaL  177, 
100  Pae.  236;  WnMAwa  v.  HEnaiNa) ; 
and  no  liability  for  partnership  debts  is 
created  (Lyden  v.  Spohn-Patrick  Co, 
(0»L)  ftupra;  Goodjn  v.  Pitt  (Nev.)  su- 
pra) it  being  expressly  held  in  many,  al- 
though not  all,  jurisdictions  that  there 
must  be  a  sharing  of  losses,  in  addition 
to  participation  in  profits,  in  order  to 
create  a  partnership  (see  Wimjaiis  v, 
Herrinq). 

And  that  an  agreement  to  share  profits, 
in  addition  to  a  salary,  is  an  indicia  of  a 
partnership  contract,  was  the  rule  laid 
down  in  Bankers'  Surety  Co.  v.  Maxwell 
(1915)  138  G.  C.  A.  345,  222  Fed.  797, 
and  Stoller  v.  Franken  (1916)  171  App. 
Div.  327,  157  N.  Y,  Su|ip.  S33.  See  also 
Stayer  v.  Wilson  (1913)  242  Pa.  473,  89 
Atl.  785,  and  Orchard  v.  Dykeman 
(1915)  43  N.  B.  181,  21  D.  L.  K.  106. 
But  such  cvidenee  is  not  conclusive 
(Bankers'  Surety  Co.  v.  Maxwell  (Fad.) 
supra),  and  in  fact  is  negatived  by  proof 
that  neither  party  had  any  intention  of 
forming  a  partnership,  that  there  was  no 


contribution  to  the  capital,  and  (iaat 
there  was  no  provision  for  sharing  Iossk 
(ibid).  And  in  Bankers'  Surety  Co.  t. 
Maxwell  (Fed.)  supra,  where  a  boildin^ 
contractor  agreed  to  pay  his  superin- 
tendent a  salary  and,  in  addition,  as  a 
bonus,  a  share  of  the  profits,  if  any,  it 
was  said  that,  where  there  is  an  eipres; 
contract  to  pay  for  services,  it  cannoi 
be  reasonably  insisted  that  there  is  a 
contribution  of  services  sufficient  to 
work  a  partnership. 

But  it  has  been  held  that  the  fact  that 
one  receives  a  salary  in  addition  la  a 
share  of  the  profits  doee  not  necessarily 
negative  a  partnership.  Thus,  in  Don- 
leavey  y.  Johnston  (1914)  24  C«L  App. 
319,  141  Pac.  228,  where  both  parties 
nwre  to  dmw  «  atated  salary  and,  in  ad- 
dition, one  was  to  receive  one  fourth  ot 
the  profits,  it  was  said  that  such  facts 
were  not  unnaual  provisions  in  partner- 
ship agreements,  for  partners  mnst  live. 
And  see,  to  the  same  effect,  Doss  v.  Ils- 
gan  (1011)  135  Oa.  850,  70  S.  B.  662,  and 
StoUer  T.  Pranken  (1916)  171  App.  Div. 
327,  157  K.  T.  Supp.  S33.  And,  upon 
this  point,  see  also  Mayer  v.  WitsOD 
(1913)  242  Pa.  473,  89  At!.  685.  and  Or- 
chard V.  Dykeman  (1915)  43  N.  B.  191, 
21  D.  L.  E.  106. 

lu  some  jurisdictions,  the  qnestion  mi- 
der  consideration  herein  is  governed  by 
statute.  For  instance,  in  British  Colum- 
bia, it  is  expressly  provided  by  the 
"Master  and  Servant  Act"  (B.  C.  Rev. 
Stat.  1911,  chap.  153,  g  3)  that  no  agree- 
ment respecting  profit  sharing  by  serv- 
ants should  create  any  relation  in  the 
nature  of  partnership,  and  by  the  "Part- 
nership Act"  (B.  C.  Rev.  Stat.  1911. 
chap.  175,  §  4)  that  the  sharing  of  gross 
profits  does  not  of  itself  create  a  part- 
nership, but  that  the  receipt  of  a  share 
of  the  profits  of  a  business  is  prima  facie 
evidence  of  a  partnership.  See  Donkin 
V.  Disher  (1913)  49-Can.  S.  C.  60,  re- 
versing (1913)  8  B.  C.  230. 

G.  J.  C. 


LOT-TSTANA  SVPRBMB  OOCBT. 

GEOKGE  H.  ELJLENDORF  et  al.,  Appta., 

O.  0.  CLARK. 

(—  Iva.  — ,  70  So.  557,) 

-  chauffenr  —  ml- 
ot  an  automobile 


I     norlt}'  —  ItaMlitly. 

j    ].  Where   the   oiraec 


Headnote  No.  1  by  Mosboe,  Ch.  J, 


placet  in  chnrge  of  it  a  chautTeur  who  (toe.' 
not  powead  the  age  quflliflcations  requireJ 
by  a  city  ordinance,  and  tlie  cliaufTeur  tail- 
t^  keep  a  proper  lookout  for  tbe  safety  ft 
chtldrt-ii  M'liom  he  sees  yilaying  upon  a  '■ti'e- 
walk  bordering  upon  the  street,  and  upon 
the  side  of  the  street  upon  which  be  Js  about 


Note. —  As  tq  operating  automohile  oa 
highwav  without  license,  see  notes  to  Du.i- 
ley  v.  Northainjiton  Street  It.  Co.  23  L.R-A.. 
(N.S.)  50i;  Hemniing  v.  New  ITaven,  'i'- 
L.R.A.(N.S.)    734;    Lindsar   v,    Cccehi.   3.'> 
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to  drive  the  tUAcbine,  and  negligently  and 
in  violation  of  the  ordinance  att«mpt3  to 
pass  the  children  nitbout  soundiii";  liia  horn, 
Slid  at  a  prohibited  rate  of  epeed,  irith  the 
result  that  one  of  the  children,  gelting  sud- 
dmlf  in  the  street  in  the  oourse  oi  their  piny, 
is  knocked  down  by  the  machine  and  fatally 
injured.  Bucli  owner  will  be  held  liable  in 
damages  to  the  parents,  for  tho  injury  to 
and  death  of  tlie  child.  There  is,  in  such 
case,  a  direct  relation  of  cauac  and  effect 
lie t ween  the  I'jolations  of  the  prohibitol-j 
ordinance  and  the  injury  inflicted. 
For   other   cams,   tec   Automobile*,    II.    a; 

Master  and  Servant,  III.  a,  m  Dig.  1-52 

N.  S. 


On  rehearing. 
>  oautrlbaUM-y  negllgenoo  - 


feet. 

2.  The  owner  of  an  automobile  who  per- 
mits it  to  be  operated  by  one  not  posaee- 
sing  the  age  qualifications  required  by  mu- 
nicipal ordinance  is  not  liable  for  injury 
inflicted  by  the  ear  upon  a  bov  who  dashea 
in  front  of  it  frotn  tiie  sidewalk  so  suddenly 
that    no   one   eould   have   avoided   striking 

For  other  atiet,  tee  Aulomobiltt,  II  b.  in 
Dig.  1-SZ  K.  8. 

(Leche,  J.,  disaente  from  proposition  1. 
Monroe,  Ch.  J.,  and  O'Niell,  J.,  dissent 
from  proposition  2.) 

(November  26,  1B17.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Judicial  District  Court  for  the 
PariGh  of  Ouachita  in  favor  of  defendant 
in  an  action  brought  to  recover,  danuges 
for  the  d^th  of  plaiDtiffs'  son,  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

MesBTB.  R.  F.  Idebler  and  George 
Wear,  Jr.,  for  appellants: 

There  is  no  contributory  negligence  in 
the  case;  the  child  luid  the  same  legal  right 
in  the  street  aa  the  automobile,  and  had 
a  le^l  right  to  asaume  that  an  automobile 
would  not  run  him  down  without  warn- 
ing or  effort  to  stop  or  shunt  the  caj. 


Burvant  v.  Wolfe,  120  La.  787,  20 
L.R.A.(N.S.)  677,  52  So.  1025;  Navailles 
V.  Dielman,  124  l&.  421,  134  Am.  St.  Rep. 
608,  50  So.  44!);  O'Brien  v.  Hudner,  132 
Mass.  381,  65  N.  E.  788,  13  Am.  Neg.  Rep. 
325;  Albert  V.  Munch,  141  La.  080,  L.R.A. 
1918A,  240,  75  Ho.  513. 

But  if  it  was  contributory  negligence  to 
be  in  the  street,  still  the  defendant  would 
be  responsible,  under  the  last  chance  doc- 
trine; tor  had  the  driver  been  looking,  as 
he  was  legally  bound  to  be  doing,  he  uould 
have  seen  the  boy,  and  seen  that  he  was 
unaware  of  the  danger,  and  could  have 
stopped  or  shunted  the  car,  and  avoided 
running  over  him. 

Burvant  v.  Wolfe,  supra;  Thies  v. 
Thamea,  77  N.  Y.  Supp.  276. 

^lessrs.  Stubbe,  Tlieua,  Grlsham  £ 
Thoui[iaon,  for  appellee: 

The  violation  of  a  city  ordina&ce  is  not 
actionable  negligence,  and  in  order  to  re- 
cover damages  it  must  be  shown,  that  the 
violation  of  the  ordinance  was  tJie  proxi- 
mate cause  of  the  accident,  and  that  the 
injured  party  was  free  fiom  negligence. 

21  Am.  k  Eng.  Enc  Law,  4S1,  and  notes 
to  ^  6;  Lopes  v.  BuJiuquc^  114  Ia.  lOU,  38 
So.  810;  Hayes  v.  Michigan  C-  R.  Co.  Ill 
U.  S.  228,  28  L.  ed.  «0,  4  Sup.  Ct.  Rep. 
30»;  Grand  Trunk  R.  Co.  v.  Ives,  144  i:. 
S.  419,  36  L.  ed.  489,  12  Sup.  Ct.  Rep. 
670,  12  Am.  >!eg,  Cas.  660. 

The  proximate  canee  of  the  accident  was 
not  the  violation  of  the  municipsl  ordi- 
nance with  respect  to  age  requirements  or 
speed  limit,  but  it  was  caused  solely  by  the 
n^igenre  of  the  Elmendorf  boy  in  sud- 
denly leaving  the  sidewalk  in  an  angling 
direction,  close  to  the  approaching  auto- 
hiobile. 

Zoltovski  V.  Gzella,  15fl  Mich.  020,  26 
L.R.A.(N.S.)  435,  134  Am.  St.  Rep.  7.i2, 
124  N.  W.  527;  Henderson  v.  Detroit  Citi- 
zens'  Street  R.  Co.  116  Mich.  368,  74  K.  W. 
525;  Jordan  v,  American  Sight  Seeing 
Coach  Co.  128  App,  Div.  313,  113  N.  Y. 
Supp.  788;  Harder  v.  Matthews,  67  Wash. 
487,  121  Pae.  083;  Tiffany  &  Co.  v.  Drum- 


L.R.A.(N.S.)  809:  Atlantic  Coast  Line  R. 
Co.  T.  Wier.  41  L.R.A,(N,S.)  307;  Conrov 
T.  Mather,  52  L.R.A.(N.S.)  801;  Armstcad 
V.  Lounsberrv,  L.R.A.IOISD,  828,  and  South- 
em  R.  Co.  v!  Vaiighan,  L.R.A.1B16E,  1222. 
For  liability  of  owner  upon  the  ground 
of  dangerous  agency,  or  of  negligence  in  in- 
trusting car  to  incompetent  or  n^ligent  per- 
son, for  itijuriea  inflicted  while  the  latter 
is  operfltin};  the  car  for  his  own  purpose, 
see  notes  to  Kcubrand  v.  Kraft,  I*R.A. 
1915D,  691  r  Walker  v.  Klopp,  L.R.A.IBIOE, 
1205.  and  Gardiner  v.  Solomon,  L.R.A. 
1B17P,  380.  And  see  the  later  case  of 
Blair  v.   Broadwater,  L,R.A.1»18A,  1011. 


As  to  liability  where  automobile  is  being* 
used  t^  a  member  of  owners'  familv,  see 
notes    to    McXeal    v.    McKain,    41    L.R.A, 

(N.S.)  775;  Bitch  v.  Ahercrombie,  50  KR.A. 

(N.S.)  59;  Griffin  v.  Russell,  L.R.A.1I)18F, 
223,  and  Van  Blaricom  v.  Dodgson.  UR.A. 
1917F,  365,  And  see  the  later  cases  of  Hutch- 
ing V.  Haffner,  L.R.A.1918A,  1008;  Blair 
V.  Broadwater,  L.E.A.IOISA,  1011;  Ilaiber- 
90n  V,  Blosaer,  L.R.A.1918B,  4i)8,  and  Havs 
V.  Hogan,  L,R,A,ini8C,  715. 

As  to  intoxication  of  person  operating  au- 
tomobile (including  the  violation  of  stat- 
utes forbidding  such  operation),  see  note  to 
Powell  y.  Berry,  L.EJi.l017A,  306. 


L.R.AJ918P. 


LOUISIAXA  SCPREMK  COURT- 


moDd,  D3   C.  C.  A.  469,  108  Fed.  47;   1 
Thomp.  Neg.  S  237,  p.  220. 

Monroe,  Ch.  J.,  delivered  the  opinion  of 
the  court  r 

This  is  an  action  in  dainagei  by  the  par- 
ents of  a  bo3',  who  loat  hU  life  by  rrason 
nf  Ills  being  struck  by  an  autnmobile  oper- 
ated by  the  minor  son  of  the  defendant, 
and  the  matter  comes  to  this  court  upon 
an  appeal  by  plaintiffs  from  a  judgment 
rejecting  their  demand. 

The  facts,  as  ve  Hud  them  disclosed  by 
the  evidence  in  the  record,  are  as  follows: 

The  accident  occoned  on  De  Siard  street, 
ilie  principal  business  thoroughfare  of  the 
I'ity  of  Monroe,  in  the  evening  of  Christmas 
Day,  1915,  at  about  5:  SO  or  6  o'clock,  and 
it  is  admitted  that  the  sun  set  at  one  min- 
ute past  S  on  that  day.  The  store  windows 
were  lighted  »t  the  time  of  the  accident, 
and  probably  the  street  lamps,  and  it  is 
contended  on  behalf  of  defendant  that  the 
lights  upon  his  automobile  (which  was  a 
Hudson  4,  and,  for  convenience,  wilt  be 
called  a  car)  had  been  turned  on,  but  the 
evidence  is  radically  conflicting  on  that 
point,  snd  we  shall  pass  It  without  decision. 
Defendant  lived  in  West  Monroe,  which 
lies  upon  the  west  side  of  the  Ouschit& 
river,  opposite  the  city,  and  is  connected 
witii  Monroe  by  a  bridge  which  spans  the 
river  at  the  end  of  De  Siard  street.  He 
had  been  out  for  several  hours  with  his 
car  upon  the  east  side  of  the  city,  and  at 
the  time  of  the  accident  was  returning 
home,  going  westward,  on  the  north  side 
of  De  Siard  street,  which  is  separated  by 
a.  street  car  track  from  the  south  aide,  and 
Mas  the  proper  side  for  him  to  use,  going 
in  that  direction.  The  acting;  chauffeur  of 
the  car  was  bis  son,  who  had  attained  the 
age  of  seventeen  years  some  three  or  four 
months  before,  and  was  operating  the  car 
from  the  chauffeur's  position,  wliich,  on 
that  particular  car,  was  upon  the  right 
end  of  the  front  seat,  the  left  end  having 
l)cen  occupied  by  defendant's  brother-in- 
law  Mr.  Maroney,  and  the  hack  seat  by 
ilefendant  and  three  of  his  friends,  to  nit, 
Mr.  !iIcLcad  to  the  right,  Mr.  Whitfield  in 
the  middle,  and  defendant  to  the  left,  with 
ifr.  Henry  seated  upon  bis  knees.  As  the 
car  approached  the  scene  of  the  accident, 
the  horn  was  sounded  at  a  point  about  150 
feet  distant,  and  was  not  sounded  afti 
wards,  and  WhitHcId  and  Henry  testify 
that,  from  that  distance,  they  saw  a  "bunch'' 
of  iHiys  on  the  north  sidewalk.  Whitfield 
lieing  unable  to  say  whether  they  were  play 
ing,  or  merely  standing,  and  Henry  saying 
'■I  was  not  lookiug  right  up  the  street.  I 
was  looking  sort  of  up  the  sidewalk  at  those 
boys.  I  had  my  eyes  on  the  boys.  They 
I..lt.A.19].SF. 


playing — hunting  each  other.  I  was 
looking  at  the  boys,  thinking  about  Itow 
my  boys  used  to  I>e  Christmas  time — play- 
ing on  the  sidewalk." 

McLeod  saw  them  from  a  distance  of 
twenty  steps,  and  says  that  they  were  "lag- 
ging" at  each  other.  Defendant,  being  on 
the  left  end  of  the  back  seat,  with  Henry 
on  his  knees,  did  not  see  the  boys.  "Jim- 
mie"  Clark  ( the  acting  chauffeur)  saw 
them  from  some  distance,  not  stat^. 
"walking  dovm  the  street,"  and  he  says 
"they  started  playing,"  and  that  he  "didn't 
see  them,  after  thar.,"  until  just  a  moment 
before  the  accident,  when  he  saw  the  Kl- 
mendorf  boy  leave  the  sidewalk,  but  with 
his  face  turned  in  that  direction,  and  come 
towerds  the  car,  by  which  he  was  knocked 
down  and  so  injured  that  he  died.  Ma- 
roney "didn't  see  any  children,  or  anyone 
on  the  sidewalk,  until  this  little  Elmendorf 

ly  left  the  curb." 

The  car.  wa  are  satisfied,  was  moving  at 
a.  rate  exoeeding  S  miles  and  probably  as 
high  as  10  miles  an  hour,  atid  upon  s  line 
not  less  than  6  and  probably  8  feet  from 
tie  curb.  The  boy  was  strudc  by  the  metal 
piece  which  serves  as  a  bumper,  upon  the 
thigh  of  the  right  leg,  breaking  the  femur, 
knocking  him  down,  and  thereby  fracturing 
his  skull.  The  car,  some  12  or  14  feH  in 
length,  passed  over  him,  and  when  it  was 
stopped  he  was  found  with  his  feet  under 
the  rear  axletree  and  his  body  extending 
hack,  to  the  eastward.  He  was  101  years 
of  age,  and  had  been  sent  by  his  mother  to 
the  baker's  to  get  bread  tor  supper,  and. 
the  baker  not  being  ready  with  his  bread, 
he  met  several  other  boys  of  about  the  same 
age,  one  or  two  of  whom  were  on  the  sanie 
errand,  and  tbey  seem  to  have  en^ged  in 
what  might  be  called  skylarking  with  each 
other,  playing  "tag."  as  one  of  the  inci- 
dents of  which  amusement  little  Elmendorf 
playfully  kicked  another  of  the  boys,  and. 
naturally  expecting  a  return  In  kind,  or  of 
some  kind,  backed  or  sidled  away,  off  the 
sidewalk  and  into  the  street;  our  conclu- 
sion, from  the  testimony  and  from  the  fact 
that  the  bumper,  or  guard,  of  the  car 
struck  him  on  the  right  leg,  being,  that  his 
movement  was  rather  a  sidelong  one,  in  a 
southeasterly  direction,  and  that  be  kept 
his  face  turned  towards  the  boys  from  whom 
he  was  retreating,  but  who  was  prevented 
from  following  by  the  desire  to  comply 
with  a  request  from  another  member  of  the 
party  to  show  him  a  pair  of  new  boots 
that  he  had  probably  received  as  a  Christ- 
mas gift,  and  which  were  somewhat  ob- 
scured by  an  overcoat.  It  was  perhaps  on 
that  account  that  the  movement  was  not  a 
very  rapid  one,  and  it  is  not  surprising, 
under  the  circumstances,  that  there  should 
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be  Bome  variance  in  the  testimony  bb  to 
whether  it  was  bai.'k«ard,  forward,  or  side* 
waj'B.  One  or  two  of  the  boys  say  that  the 
little  chap  backed  slowly;  anothtr.  that  he 
ran.  Voung  (lark,  the  acting  chauffeur, 
aaye:  "He  was  coming  towards  nie  with 
his  head  down,  looking  hack,  and  he  struck 
the  street,  about  running.  ...  He  was 
going  at  a  moderate  gait." 

It  will  be  uniterBtood  that  the  boy  and 
the  car  were  approacbiug  the  same  point, 
the  one  moving  in  a  soutlieaaterly  and  the 
other  in  a  westerly  direction,  and  that,  as 
we  think,  when  the  boy  suddenly  foiind 
that  the  car  was  hearing  down  on  him,  he 
made  an  attempt  to  escape  it  by  a  turn  to 
bis  left,  thua  presenting  his  right  side,  upon 
which  he  received  the  impact  of  the  car. 
After  that  he  was  taken  to  &  sanitarium, 
where  he  lingered,  with  intervals  of  con- 
sciousness and  suffering,  until  the  following 
evening,  when  he  died. 

The  city  ordinance  in  force  at  that  time 
prohibited  the  operation  of  motor  care  in 
Monroe,  without  licenses,  and  prohibited 
the  owners  of  aueh  cars  from  permitting 
anyone  under  eighteeu  years  of  age,  or  not 
licensed  aa  a  driver  or  chauffeur,  to  use  or 
operate  them,  and  alto  made  it  unlawful 
for  anyone  to  operate  such  a  car  in  that 
part  of  the  city  at  a  higher  rate  of  speed 
than  8  miles  an  hour.  It  is  admitted  that 
young  Clark  was  under  eighteen  yeare  of 
age,  and  that  he  had  been  operating  the  car 
in  question,  with  defendant's  consent,  for 
some  two  and  one-half  years,  and  several 
witnesses  testified  that  they  conaidered 
him  a  careful  operator. 

It  may  be  conceded  that  the  mere  viola- 
tion of  a  city  ordinance  by  one  citizen  does 
not  afford  another  a  ground  of  action  in 
damages,  unless  some  direct  relation  of 
cause  and  effect  between  the  violation  and 
the  damages  can  be  traced  with  reasonable 
certainty;  and,  if  it  were  shown  that  the 
injury  here  complained  of  would  have  been 
sustained,  even  though  defendant's  car  had 
been  operated  by  a  lawful  chauffeur,  at  a 
lawful  rate  of  speed,  and  that  the  chauffeur 
had  been  guilty  of  no  negligence,  defendant 
would  be  entitled  to  judgment  in  his  favor, 
notwithstanding  that,  in  fact,  the  car  was 
operated  by  an  Unlawful  chauffeur  at  an 
unlawful  rate  of  speed.  But  no  such  show- 
ing has  been  made.  To  the  contrary,  we 
find  warrant  in  this  record,  as  well  as  in 
common  reason,  for  the  conclusion  that  if 
an  older,  more  cautious  and  experienced 
chauffeur  had  been  driving  the  car,  and 
had  seen  approaching  him,  on  a  sidewalk 
raised  but  a  few  inches  above  the  afreet, 
a  "bunch"  of  boye,  inspired  with  Christmas 
hilarity,  he  would  not  have  taken  his  eyes 
off  of  them  when  they  began  to  play  "tag," 

I^R.A.1918F. 


but  would  have  assumed  that  their  aetirl- 
ties '  might  lead  them  suddenly  into  the 
street,  and  would  have  regulated  the  speed 
and  direction  of  tlie  car,  and  have  sounded 
his  horn,  with  reference  to  that  probability. 
Moreover,  it  seem^  quite  certain  that,  if 
the  car  had  been  traveling  even  a  shade 
slower,  it  would  not  have  reached  the  point 
of  collision  at  the  moment  that  the  boy 
reached  there,  and  that  there  would  have 
been  no- accident. 

Mi.  I.  E.  Petit,  a  witnees  called  by  plain- 
tiffe,  and  who  may  be  said  to  have  quali- 
lled  as  an  expert  in  the  driving  of  auto- 
moliilcs,   testified   as    follows. 


Q.  In  your  experience  in  driving  cars  on 
the  streets  of  Monroe,  is  it  not  the  moat 
dangerouB  practice  that  you  know  of,  of 
children  jumping  suddenly  from  the  side- 
walk? 

A.  Worse  than  it  is  in  a  city  400  times 
as  big  as  this. 

Q.  Is  that  not  the  most  dangerous  fea- 
tnre  in  driving  in  Monroe — the  most  danger- 
ous feature  of  traffic! 

A.  Yes  Btr. 

His  re-ex amlnation  !■  chief  reads  in  parii 

Q.  I  understand  that  you  say  that  Hon- 
roe  is  .  .  .  severely  aSlict«d  with  people 
who  make  a  practice  of  darting  off  the 
sidewalks  in  front  of  automobiles.  If  that 
be  true,  would  not  that  fact— with  a  bunch 
of  children,  from  four  to  fourteen  years  of 
age,  playing  on  the  sidewalk — from  your 
experience,  would  not  that  cause  the  ordi- 
nary driver  to  be  unusually  watchful! 

A.  The  trouble  with  tiie  drivers —  If  a 
man  wei*  always  driving — ordinary  drivers 
— I  don't  think  it  would  make  any  diflEsrence. 
I  do,  because  I  am  driving  200  times  up 
and  down  the  street,  all  the  time,    .    .     . 

Q,  Ja  it  well  known  among  automobile 
drivers  that  children  are  aipt  to  turn  out 
on  iite  street! 

A.  I  dou't  know  about  all  persons.  I 
know  it  is.  It  i»  well  known  to  me,  because 
I  ha.ve  been  driving;  not  only  children,  but 
grown  people. 

He  further  testifies  that  a  car  driven 
along  the  street  should  carry  a  headlight 
and  a  horn,  and  that  the  horn  should  be 
sounded  at  reasonable  intervals. 

We  have  it,  then,  drawn  out  by  defend- 
ant's learned  counsel,  that  the  most  danger- 
ous feature  of  automobile  driving  in  Mon- 
roe is  the  practice  of  the  children  of  jump- 
ing from  the  eidewalka,  and,  otherwise  from 
the  witness,  that  it  is  the  duty  of  a  prudent 
chauffeur  to  be  on  the  lookout  for  incidents 
of  that  kind;  and  yet  the  chaufTeur  in  this 
case  saw  the  children  playing  on  the  side- 
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walk,  could  IiaTe  seen  as  others  in  the  car 
saw  that  they  were  playing  "tag,"  a  game 
which  requires  active  scampering  around 
and  getting  out  of  each  other's  reacli,  and 
then  saw  tliem  no  more  (though  there  was 
nothing  to  obBtruct  hia  view)  until  one  of 
them  left  the  sidewalk,  baching  or  sidling 
in  the  direction  of  the  car,  when  be  found 
it  impossible  to  avoid  the  deplorable  trage- 
dy which  then  veBulted. 

It  is  true  that  he  testifies  that  he  had 
redueed  his  speed  to  about  5  miles  an  hour, 
and  Mr.  Whitfleld  gives  similar  testimony; 
but  Mr.  Maroney  says  that  the  speed  was 
8  or  10,  and  Mr.  HoLeod  tliat  it  was  10  or 
12.  miles  an  hour,  and  the  boys  that  it  was 
unusually  high;  on  the  other  hand,  the  act- 
ing ehauHeur  can  give  no  reason  why,  tak- 
ing people  to  their  homes  at  that  hour  in 
the  evening,  he  should  have  traveled  at  so 
slow  a  pace  as  S  miles  an  hour,  and  ad- 
mits that  he  was  not  thinking  of  the  boys, 
and  that,  his  speedometer  being  out  of 
order,  he  merely  gueased  at  the  figure  given 
by  bim.  We  are  therefore  of  opinion  that 
the  guesses  of  the  others  are  likely  to  have 
been  more  accurate,  particularly  Mr.  Ma- 
ronej's  since  be  is  shown  to  have  been  in 
the  livery  business  for  a  long  time,  and 
is  not  unlikely  to  have  acquired  proficiency 
in  the  art  of  guessing  the  speed  of  vehicles. 
If,  however.  It  could  be  conceded  that  the 
car  was  moving  at  the  rate  of  only  0  miles 
an  hour,  it  should  have  been  stopped,  ac- 
cording to  the  testimony  of  the  experts  in 
that  line,  either  instantly  or  within  a  foot 
and  a  half,  instead  of  which  it  ran  not  less 
than  14  feet  from  the  time  it  struck  the  boy, 
whom  the  acting  chauffeur  had  seen  when 
he  left  the  sidewalk  and  moved  in  the  di- 
rection of  tlie  ear,  with  his  face  turned  in 
the  other  direction. 

The  ordinance  prohibiting  the  operation 
of  cars  by  persons  under  eighteen  years  of 
age  Is  predicated  upon  the  theory  that  cau- 
tion and  experience  arc  the  characteristics 
of  age  rather  than  of  youth,  and  up<Hi  the 
well-founded  belief  that  there  are  few  oc- 
cupations in  which  these  character iatici  are 
so  essential  to  the  pobllo  safety  as  the  driv- 
ing of  motor  cars  through  the  streets  of 
cities  and  towns.  Those  machines,  when 
so  UHCd,  are,  at  best,  much  more  dangerous 
to  the  children  and  grown  people  who  jump 
from  the  sidewalks  than  the  children  and 
grown  people  are  to  tliem;  and  it  is  the 
duty  of  the  courts  to  make  it  plain  that, 
in  tlie  hands  of  incautious  and  inexperi- 
enced chauffeurs,  they  are  a  constant  men- 
ace to  human  life,  and  that  it  is  not  their 
owners  or  operators  who  have  most  reason 
to  complain  of  the  danger  which  surround 
their  operation,  but  those  who,  or  whose 
loved  onesj  are  injured  and  killed  by  them. 
IJ.R.A.1018F. 


We   conclude   that   the   proximate   cause 

of  the  accident,  in  this  case,  was  the  fail- 
ure of  the  acting  chauffeur,  allowed  by  de- 
fendant to  operate  his  car  (though  lacking 
the  age  qualifi cations  required  by  the  city 
ordinance  fur  such  function),  to  keep  a 
proper  lookout  for  the  safety  of  the  children 
whom  he  saw  playing  upon  the  sidewalk 
of  the  street  over  which  he  was  about  to 
drive  the  car,  together  with  his  negligence 
and  violation  of  the  ordinance  in  attempt- 
ing to  pass  the  children,  so  situated  and 
occupied,  without  sounding  his  horn  and 
at  a  prohibited  rate  of  speed,  and  that  there 
was  a  direct  relation  of  cause  and  effect 
between  the  violations  of  the  ordinance  and 
the  injury  inflicted.  Cri?man  v,  Shreve- 
port  Belt  R.  Co.  110  La.  640,  62  L.R.A. 
7i7,  34  So.  718;  Navailles  v.  Dielmann,  124 
La.  421.  134  Am.  St.  Rep.  508,  50  So.  449; 
Burvant  v,  Wolfe,  120  La.  787,  2fl  L.R~4. 
(N.S.)  077,  62  So.  1025;  Shields  v.  Fair- 
child,  130  La.  648,  58  So.  407;  Walker  v. 
Rodriguez,  139  La.  261,  71  So.  499;  Albert 
V.  Munch,  141  L«.  088,  L.R.A.1918A,  240. 
75  So.  513. 

Plaintiffs  sued  for  $10,000,  plus  certain 
expenses,  with  interest  from  date  of  judg- 
ment, but  (no  doubt,  in  view  of  the  juris- 
prudence of  this  court  in  similar  cases) 
now  praf.  through  the  brief  of  counsel,  tor 
a  Judgment  for  $0,000,  which  amount  will 
be  awarded. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  set  aside,  and  that  there 
now  be  judgment  in  favor  of  the  plaintiffs, 
each  for  one  half,  and  against  the  defend- 
ant, in  the  sum  of  $6,000,  with  legsl  inter- 
eat  thereon  from  the  date  upon  which  the 
judgment  shall  become  final,  and  all  costs. 

Iieche,  J.,  dissents. 

A  petition  for  rehearing  having  been 
filed,  on  June  20,  1018,  Provost]-,  J.,  hand- 
ed down  the  following  opinion ; 

Upon  reconsideration  of  this  case,  we  have 
concluded  that  the  accident  resulting  in  the 
death  of  plaintiff's  child  was  attributable 
more  to  the  negligence  of  the  boy  than  to 
that  of  the  defpodant,  if  not  entirely  to 
the  negligence  of  the  boy  in  running  out 
into  the  street  from  the  sidewalk,  in  the 
middle  of  a  block,  riglit  in  front  of  the 
automobile.  In  fact,  the  only  nt^ligence 
which  is  positively  proved  against  the  plain- 
tiff is  in  the  fact  that  bis  son,  who  was 
running  the  automobile,  was  seventeen  years 
and  three  months  old.  instead  of  eighteen 
years  old,  as  required  by  the  city  ordinance. 
The  traffic  policeman  at  the  comer  saw 
nothing  wrong  with  the  car  as  it  passed 
the  corner  150  or  200  feet  before  reaching 
the  place  of  the  accident,  and  the  oceupaots 
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of  Um  car  testify  it  waa  moving  alawly; 
and  it  vould  hardly  have  put  on  ^Med  after 
pasBinjif  tlie  poJiceioan,  for  it  was  to  stop  at 
the  next  coiner  to  let  oil  one  of  the  pasMU- 
gers.  The  point  of  whether  the  lights  were 
CD  IB  unimportant,  aa  there  waji  yet  suffi- 
cient daylight  for  the  lighting  of  the  auto's 
lights  not  to  have  been  as  yet  neceasary. 
The  testimony- leave  a  doubtful  whether  the 
lightK  were  on  or  not.  But  we  are  aatiBiied 
that  if  they  had  not  been  on,  Mid  it  had 
iK-en  daric  enough  for  their  sot  being  on 
to  be  ■  noticeable  fact,  the  policeman  at 
the  street  corner,  whoee  buBineas  it  was  bo 
notice  each  Uiings,  would  have  noticed  it. 
The  boye,  accofdiug  to  their  own  evidence, 
were  standing  on  the  sidewalk  when  the 
plaiutiiT'a  boy  joined  them,  and  at  onoe 
kicked,  or  tagged,  the  Etammond  boy,  and 
then,  in  order  to  avoid  the  return  kick  or 
tag,  whkh  he  had  to  expect,  left  the  sidiC- 
walk  and  went  into  tlie  street  He  moved 
alowly,  tha  Kelly  boy  says;  but  the  other 
two  hoya  say  he  ran,  and  one  of  them  says 
it  ail  liappencd  just  like  a  flash,,  and  the 
probability  is  that  the  boy  did  run,  and 
that,  too,  in  the  direction  of  the  automo- 
bile, and  that  it  did  happen  all  in  an  in- 
stant. The  automobile  is  not  shown  to  have 
Ifeen  closer  to  the  curb  than  it  should  have 
beeu.  So  far  as  blowing  the  horn  is  con- 
cerned, the  horns  of  automobilee  are  not  re- 


quired to  be  blown  midway  of  blocks,  nor 
because  boys  or  other  children  are  seen  on 
the  sidewalk;  and  afte^  the  boy  bad  left 
the  sidewalk,  and  was  running  towards  the 
autemohile,  there  was  no  time  to  be  blow- 
ing home — none  sufficient,  in  fact,  even  for 
pnttii^  on  iH^es.  Tliat  the  young  chauf' 
feuT  was  experienced  and  strong,  and  that 
he  did  all  tiiat  an  older  man  could  have 
done  to  avoid  the  accident  after  the  danger 
liad  manifested  itself,  the  evidence  leaves 
no  doubt.  The  experts  admit  that,  when 
it  comes  to  stopping  an  automobile  within 
a  given  number  of  fi^et,  it  makes  quite  a 
difference  whether  the  stop  is  being  made 
bj  way  of  testing  the  possibilities  in  that 
regard,  or  is  being  made  in  an  unexpected 
emergency.  The  negligei)oe  resulting  from 
tlte  violation  of  the  ordinance  flsing  thi! 
age  of  chauS'eura  could  serve  as  a  ground 
of  action  only  in  the  abacnce  of  contribu- 
tory negligence  on  the  part  of  the  boy,  or 
only  if,  after  this  contributory  negligence 
had  ceased,  there  had  been  a  last  clear 
chance  of  avoiding  the  accident,  and  under 
the  circumstances  there  was  no  such  chance. 
The  foregoing  was  the  appreciation  of  the 
facts  by  the  learned  trial  judge;  the  case 
having  lieen  tJ'ied  without  a  jury. 
Judgment  affirmed. 

Monroe,  Ch.  J.,  and  O'NlclI,  J.,  dissent. 
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IRA  C.  SNYDER,  Ptff.  In  Err, 

HAMIUrON  NATIONAL  KANE. 

(—  Colo.  — ,  178  Pbc  1089.) 

Bank  —  credit  of  check  against  Itself  — 

riglit  to  cliarge  back. 

A  bank  which  credits  to  tits  account  of 
a  customer  cheeks  upon  itself  drawn  by  an- 
other eustomer  against  a  deposit  of  a 
stranger's  eheck  on  anotlier  bank  i«  entitled 
to  (Aaqie  back  the  checks  ao  eiadited  when 
payment  of  the  one  against  which  they  are 
drawn  is  stopped,  and  the  fact  that  the 
checks  were  upon  itnelf  does  not  render  the 
transaction  a  payment  of  the  chocks  rather 
than  an  extension  of  credit,  If  such  was  the 
intention  of  the  parties  as  evidenced  by 
the  immediate  revomitfon  of  the  oredit  by 
the  bank,  aoquicsced  in  liy  the  depositor. 
For    ntker  eatet,   tet   Bamiit,   IV.   S,   a,   in 

Dig.  1-52  N.  8. 

'  (May  6,  1018.) 


ERROR  to  the  District  Court  for  the  (My 
and  County  at  Denvwr  to  r**i«CT  a  judg- 
ment in  favor  of  def^uiant  in  an  aoMUii 
hrbu(^t  to  recffvef  a  deposit  in  tbe  de- 
fendant bank.     Affirmed. 

The  facta  aj*  st«tod  la  the  opinieM. 

Heisrs.  Cbarlea  K.  Philllppa.  and  Wll- 
IlAin  A.  RmC  for  plaintiff  in  error, 

Ueasra.  BardweU,  HMox,  McCosnb,  A 
Means,  for  drisndant  in  error: 

The  bank  had  a  right  to  chaige  back  to 
Snyder  the  two  checks. 

Ooean  PsTk  Bank  v.  Bogerl,  4  Cal.  App. 
flT8,  Ofi  Pae.  87fl;  Belsheim  t.  First  Nat. 
Bank,  77  Wash.  662,  137  Psc.  1055. 

The  payment  by  Snyder  to  the  bank  of 
the  deficiency  in  Ms  account  was  a  volun- 
tary act  and  he  cannot  now  complain. 

Stcck  v.  Northern  Colorado  Irrig.  Co.  4 
Colo.  .App.  323,  3.1  Pac.  !)10;  Heert  v.  Ride- 
noiir-Raj-mond  Grocer  Co.  48  Colo.  42,  IB!) 
Am.  St'Rep.  250.  108  Pac.  088;  Wilson  v. 
Wilson,  55  Colo.  70,  132  Pae.  07;  Moffat  v. 
Smith,    41    C.   C.    A.    871,    101    Fed,    771; 


Kate. —  As  to  right  of  bank  to  charge  I 
liack  a  credit  given,  or  reeover  the  amount 
paid,  on  a  check  or  other  paper  drawn  up- 
on or  payable  at  it,  under   mistaken  be- 1 


lief  that  there  was  suflieieDt  funds  to  meet 
it,  see  annotation  foUowiag  this  case,  poot, 
811. 
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Xisbit  T.  Si^l-Csmpion  Lire  Stock  Co. , 
21  Colo.  App.  494,  123  Pac.  110;  Painter 
v.  Wilcox,  52  Colo.  648,  125  Pac.  503. 

Hiil,  Ch.  J,,  delivered  the  opinion  ol  the ' 

The  plaintiff  in  error  seeke  to  recover  ' 
from  the  defendant  in  error  bank  $1,750, 
nhirh  he  alleges  was  the  amount  he  had 
on  deposit  in  the  bank  subject  to  check 
on  Hovember  26,  1915.  Trial  was  to  the 
court,  which  found  the  iasuea  in  favor  of 
the  defendant  bank,  and  gave  it  judgment 
fair  casta. 

The  record  diacloBes  thtit  on  September 
17,  1015,  the  plaintiff  opened  an' account 
with  defendant  by  depositing  $100;  that 
prior  to  September  29tb,  following,  he  had 
given  checks  upon  thta  deposit  in  the  sum 
of  30B.30,  leaving  a  balance  due  hira  of  70 
centa;  that  previous  to  said  September  29tb 
Timothy  Ross  and  Alfred  Dunham  were 
engaged  in  a  real  estate  transaction,  or 
negotiations  pertaining  to  a  partial  ex- 
change and  sale  of  properties,  whereby  the 
plaintiff  was  to  receive  a  commission;  that 
nnder  the  assumption  that  the  deal  had 
been  consummated,  Dunham  gave  to  Rosa, 
in  Denver,  two  checks  on  a,  Telluride  bank, 
payable  to  Ross,  for  $4,000  and  $0,000, 
respectively,  dated  September  29,  1015; 
that  on  the  same  day  Rosa  gave  to  plaintiff 
checks  on  defendant  bank  for  $1,000  and 
SI. 500,  respectively,  in  part  payment  for 
plaintiff's  sevices  in  the  real  estate  deal; 
that  at  the  time  of  givin^f  these  checks 
Robs  had  but  a  small  amount  on  deposit  in 
defendant  bank,  but  upon  the  game  day  and 
at  or  about  the  same  time  lie  depoaited  in 
the  defendant  bank  to  his  credit  the  $4,000 
Dunlism  check ;  that  upon  the  same  day  and 
at  or  about  the  same  time  the  plaintiff  de- 
posit«d  to  bis  credit  in  the  defendant  bMlk 
th»  tvo  Robs  eheoks.  hereinbefore  referred 
to;  that  on  the  same  day  the  plaintiff  dilaw 
a  check  on  his  account  in  defendant  bank 
to  the  Colorado  State  &  Savings  Rank  for 
$800;  that  before  accepting  it  the  cashier 
of  this  bank  phoned  the  defendant  bank 
asking  if  it  was  good,  and  received  an  an- 
swer from  some  one  tltat  it  was;  that  tliis 
SSOO  check  was  paid  by  defendant  bank  up- 
on   the    same    day. 

Thus  far  there  is  no  conflict  in  the  tosti- 
mony.  From  this  point  on  that  of  the 
plaintiff  and  the  agents  of  tlie  defendant 
■liffer  niateriaily.  Mr.  Weckhacli,  the  de- 
fendant's assistant  cashier,  testified,  in 
t^ubstanoe,  that  early  on  the  morning  of 
September  30,  1015,  Mr.  Dunham,  or  his 
attorney,  called  at  tl\e  ^efendoat  bank  and 
notified  the  witneas  that  Dunham  had  stop- 
ped payment  on  the  $4,000  check  to  Rose; 
that  the  witness  immediatoly  notified  Mr. 
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Burger,  the  defendant's  cashier,  of  this 
fact.  Mr.  Burger  testified,  in  substanre, 
that  after  receiving  this  infonoation  he. 
upon  the  morning  of  September  the  30th, 
notified  the  plaintiff  tliat  the  checks  that 
Rosa  had  given  him  were  not  good,  becau^p 
they  had  been  notified  by  the  maker  that 
payment  had  been  stopped  on  the  Dunliara 
check,  and  that  they  would  want  him  tn 
make  good  the  amount  already  honored  on 
his  check,  viz.,  $S0O;  that  the  Dunham 
check  was  recharged  to  the  Robs  acconnt 
and  the  Roes  checks  recharged  to  the  plaiu- 
tifTs  account;  that  the  Dunham  check  wan 
in  due  time  returned,  indorsed  "payment 
stopped,"  but  that  he  acted  in  tite  matter 
immediatoly  upon  t>eing  notified  that  Dun- 
ham  had  stopped  payment  ou  it,  and  before 
its  return;  that  in  response  to  his  demand 
upon  plaintiff  that  he  Dtake  the  $S00  over- 
draft good  plaintiff  said  he  would  do  so. 
he  would  make  it  good,  etc.;  that  he  had 
redeemed  a  debt  he  had  at  the  Colorado 
State  &  Savings  Bank,  had  redeemed  some 
diamonds,  and  he  would  make  the  eecouui 
good  by  getting  the  diamonds  and  pnttiny 
them  in  defendant  bank;  that  he  came  bark 
and  brought  the  collateral;  that  he  gavf 
his  not«  to  the  defendant  bank  for  «795.%i 
to  square  up  the  account,  thus  closing  it: 
that  he  put  up  with  the  note  as  collateral 
certain  diamonds;  that  thereafter  he  bor- 
rowed from  defendant  bank  $100  or  S150 
more,  which  he  repaid,  and  paid  some  little 
interest  on  the  other;  that  tbereafter.  whiii 
it  beeaitte  due,  he  renewed  the  nMe,  or  gavi' 
two  new  notes  rather  in  lieu  thereof,  altil 
that  the  defendant  held  Uiese  notes  at  the 
time  plaintiff  brought  his  suit;  that  all 
of  these  note«'  were  payable  to  tJie  defend- 
ant bank.  The  witness  also  testified  that 
he  secured  a  not«  from  Mr.  Ross,  payable  lo 
the  bank,  for  $1,600,  as  collatoral  upon  th<- 
note  of  Mr,  Snyder,  given  for  the  purpose 
of  paying  igp  Snyder's  deficiency;  that  this 
Rosa  iLoto  was  obtoined  at  Snyder's  request; 
,  that  on  the  morning  of  September  30th. 
when  he  notified  Snyder  of  hie  deficieDpy 
and  the  reason  for  it,  Snyder  aaked  the 
witness  to  get  Ross  to  pay  it.  Mid  that  he 
(Burger)  told  hira  he  would  try  to  pi 
the  money  from  Ross;  that  in  pursuant*  of 
his  efforts  under  such  promise  Ros.<i  told  the 
witness  that  he  would  get  the  money  in  ten 
days  and  that  he  gi\«  to  tke  witness  ibe 
SI. COO  noto  payable  to  the  bank;  that  h>' 
took  this  note  for  the  protection  of  the  plain- 
tiff  and   at  his   request. 

The  plaintiff  testified  that  when  he  depi>?- 
ited  the  Ross  checks  he  said;  "Mr.  Burli- 
er, I  have  some  debts  that  ara  past  riiip. 
can  I  check  cm  this  to  do  itr"  tliat  he 
(Burger)  said:  "Sure,  this  Js  as  good  i' 
wheat."     He   admits  that  he  was   nolifnn) 


SNYDER  V.  HAMILTON  NAT.  BANK. 


bj  Burger  of  the  stoppage  <d  pajment  on 
the  Dunham  check,  etc.;  he  also  admits 
the  giving  of  the  original  note  and  the  put- 
ting up  of  the  collateral  as  aecuritf  lor  it, 
which  note  would  represeDt  the  amount  of 
his  overdraft  in  defendant  bank,  were  the 
two  Koaa  checks  properly  recharged  to  him. 
He  also  admits  the  giving  thereafter  of  the 
renewal  or  new  notes  representing  the  pur- 
ported obligation.  His  explanatim  for  giv- 
ing the  first  note  is:  That  on  the  morning 
of  September  30th  Mr.  Burger  told  him 
that  Dunham  had  stopped  payment  upon  a 
check  that  had  got  him  into  difficulty,  etc. 
Tbat  the  transaction  had  got  him  into 
trouble  with  his  directors  and.  he  said:  "I 
wish  you  would  help  me  out,  in  some  way. 
I  will  get  the  money  out  of  Ross.  I  am 
going  to  get  the  mauey  out  of  Ross  and 
Dunham.  Dunham  is  the  man.  I  want  you 
to  help  me  out  some  way,  aa  a  personal 
accommodation,  ho  I  can  get  the  money  out 
of  Robs.  ..."  That  Burger  wanted  to 
know  if  he  would  not  go  and  get  some  col- 
lateral and  put  up  there  with  him,  personal- 
ly, BO  he  could  not  get  in  trouble  with  liia 
ilirectors.  That  he  then  said:  "In  the 
meantime,  I  had  talked  it  over  with  my 
friend.  I  went  back  the  next  morning  and 
be  still  insisted  I  could  get  some  collat- 
eral, and  I  went  and  got  collateral  and  went 
on  my  note,  and  when  I  got  him  that  col- 
lateral J  said:  'Mr.  Burger,  hold  this 
rollateral  in  your  hands  and  don't  mix  it 
with  the  bank's  interest.  I  am  doing  this 
ad  a  personal  accommodation  to  you,  and 
you  get  the  mcmey  out  of  Roas.' "  That 
Burger  called  him  the  next  day  and  said: 
''I  think  T  have  saved  myself  and.  you  too; 
1  have  taken  Robb's  note  for  the  amount  for 
tea  days.  We  have  known  Rosa;  he  always 
pays  his  bills;'  he  is  eometiroea  slow,  but 
never  refuses  to  pay  his  bltla.  I  have  his 
note;  aa  soon  aa  that  is  paid  you  can  have 
your  money."  The  witness  admits  that  he 
renewed  his  note  to  the  bank  on  November 
S4th  by  giving  two  notea,  and  paid  some  in- 
terest on  them,  but  aaid:  I  do  not  know 
of  making  the  notes  to  the  Hamilton 
National  Bank;  I  was  endeavoring  to  aid 
Mr.  Burger,  in  view  of  his  own  suggestion, 
to  keep  him  out  of  difficulty  with  hia  di- 
rectors and  to  give  him  time;  Mr.  Burger 
ivas  a  stranger  to  me.  .  .  .  Mr.  Ross  was 
ab8olut«ly  a  stranger  to  me."  Befecrtng  to 
exhibits  1  and  2,  which  were  the  renewal 
noted  executed  by  the  plaintiff  to  the  bank, 
and  not  to  Burger,  on  November  24,  11)15, 
the  witness  aaya;  "I  had  made,  executed, 
and  delivered  eshibita  1  and  2  formally." 
He  denies  that  the  Dunham  checks  were 
ever  mentioned  between  them  until  he  was 
informed  the  next  day  of  the  difficulties  i 
which  had  arisen  concerning  the  $4,000  one, ' 
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but,  on  croBs-esamination,  said;  "In  fact, 
I  auppoBed  until  recently  that  the  full  410, 
000  had  been  deposited  there  (meaning  the 
two  Dunham  checks)  ;  I  learned  only 
«4,000."  This  statement  concerning  his 
of  the  dieposition  of  the  Ihinham  checks 
is  hardly  consistent  with  hia  statement  that 
he  knew  nothing  about  their  disposition,  or 
with  his  counsel's  contention  that  he  was 
relying  solely  upon  his  (Roaa's)  checks,  re- 
gardless of  where  Mr.  Rush  was  to  get  the 
money  to  pay  him,  or  on  the  assuuiption 
that  he  then  had  it,  or  that  the  bank  would 
otherwise  extend  credit  to  him  or  Ross,  for 
it,  and  especially  so  when,  according  to  his 
testimony,  he  was  the  negotiator  or  agent 
between  Ross  and  Dunham,  knew  all  alx>ut 
the  transaction,  and  was  to  get  $7,500  from 
Ross's  aide  of  it,  if  it  went  through. 

The  witness  Burger  denied  the  truth  of 
plaintifTe  testimony  pertaining  to  his  state 
menta  to  him  or  any  communication  other 
than  as  heretofore  and  hereafter  set  forth 
in  Burger's  testimony,  or  that  there  were 
ftny  personal  transactions  between  them,  or 
any  reference  to  any  such.  He  says  that 
plaintifTs  first  note  was  made  payable  to 
the  bank,  which  the  plaintiff  does  not  deny, 
as  well  as  the  second  two  (which  so  show) . 
He  also  says  that  Ross  was  practically  a 
stranger  to  bim;  that  he  opened  his  6rst  ac- 
count with  the  bank  at  the  siiine  time  the 
plaintiff  did;  and  that  he  was  introduced  to 
the  witness  by  the  plaintiff.  Pertaining  to 
hia  giving  the  plaintiff  permission  to  check, 
aa  he  did,  on  the  strength  of  the  Roaa 
checks,  Mr.  Burger  admits  that  at  the  time 
plain  tiff  deposited  the  Ross  checks  hb 
might  have  thus  asked  him. 

The  plaintliT  conteiida  that  the  record 
discloses  that  the  bank  in  no  manner  predi- 
cated the  crediting  of  the  $2,500  Roa« 
checks  to  plaintiff  upon  anything  but  it* 
own  reliance  on  the  account  Ross  maio- 
tained  with  it,  and  that  it  positively  assur- 
ed the  plaintiff,  through  its  cashier,  that 
the  Rose  checks  drawn  on  it  were  good. 
The  ditSculty  with  this  posiUon  is  that  it 
ignores  the  testimony  on  behalf  of  the  de- 
fraidant.  As  heretofore  stated,  the  testimo- 
ny was  oondicting  on  this  question.  It  can- 
not be  harmonized.  It  was  the  province  of 
the  trial  court  to  determine  who  was  telling 
the  truth,  and  it  is  not  the  privilege  of 
this  court  to  disturb  that  finding.  In  com- 
menting on  this  phase  of  it,  the  court  said: 
"From  the  evidence  in  this  case  the  court 
is  of  the  opinion  that  the  plaintiff  obtained 
the  credit  of  S2,S0O  upon  the  20th  day  of 
September  by  reason  of  the  deposit  of  the 
$4,000  check  caJlod  the  Dunham  check, 
which  was  afterwards  repudiated;  and 
when  the  bank  discovered  that  the  check 
by  Dunham,  upon  which  it  had  a  right  t» 
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rely,  and  u  the  court  finds  from  the  evi- 
deuce  did  rely,  was  repudiated  in  pay- 
ment by  the  drawer  of  the  check,  that 
good  conscience  and  the  law  ought  to 
protect  the  bunk  agHiiist  the  payment  of 
the  $2,500  of  the  fund,  which  must  result, 
if  paid,  in  an  absolute  loss  to  the  bank." 

There  being  evidence  to  support  this 
finding,  ive  are  not  at  liberty  to  disturb  it. 

If  we  understand  it  correctly,  the  next 
contention  of  plaintiff  is  that,  nhen  the 
bank  received  the  Rosa  checks  for  deposit 
by  plaintiff,  credited  them  to  his  account, 
and  charged,  them  to  Rosa's  account,  be- 
cause these  checks  were  drawn  upon  Ross's 
account  at  defendant  bank,  it  constituted 
a.  payment  of  them  to  the  plaintiff  by 
the  bank,  and  not  an  extension  of  credit 
to  the  plaintiff;  that  if  the  Ross  account 
proved  insufficient  to  satisfy  them,  or  un- 
certain upon  account  of  checks  deposited 
by  him  which  might  he  returned,  in  accept- 
ing the  Robs  checks  the  credit  was  executed 
to  Ross  and  not  to  the  plaintiff;  and  for 
that  reason  that,  rcgeTdless  of  wliat  might 
thereafter  happen  concerning  the  Rosa  ac- 
count, the  bank  was  not  at  liberty  to  re- 
charge the  Ross  checks  to  the  plaintiff, 
and  hence  was  owing  him  the  amount  sued 
for.  This,  upon  the  tlieory  that  when  a, 
bank  accepts  a  cheek  drawn  on  itself,  either 
bv  payment  or  by  depositing  to  the  credit 
in  the  bank  of  tho  person  presenting  it,  it 
is  prcHUmed  to  know  whether  tlie  check  at 
that  time  is  good  or  not,  and  it  it  accepts 
it,  it  cannot  thereafter  repudiate  its  act 
in  this  respect.  The  following  cases  are 
cited  as  sustaining  Ibis  contention:  City 
Xat.  Bank  v.  Burns,  B8  Ala.  207,  44  Am. 
Rep.  13S;  National  Bank  v.  Bnrkhardt, 
100  U.  S;  BSe,  lis  I,,  ed.  766;  Oddie  v. 
National  City  Bank,  45  K.  Y,  735,  8  Am. 
Rep.  IBO;  Spokane  4  E.  TruBt  Co.  v.  Huff, 
(13  Wash.  2Z5,  33  L.R.A. (K".S.)  1023,  115 
Pac.  80,  Ann.  Caa.  11I12D,  491;  National 
Bank  v.  Berrall,  70  N.  J.  L.  757,  fW  L.R.A. 
SOO,  103  Am.  St.  Rep.  821,  58  Ail.  1S1), 
1  Ann.  Cas.  630;  Levy  v.  Bank  of  United 
States,  4  Dall.  234,  1  L.  ed.  814;  2  Michie, 
Banks  k  Bkg.  g  124. 

Witliont  an  agreement,  expressed  or  im- 
plied, or  understanding  directly  or  indirect-  i 
It  to  the  contrary,  we  may  concede  that  the  | 
general  rule  as  contended  for  and  sup- 
ported hy  these  authorities  is  correct,  but, 
as  said  in  the  first  'of  them,  viz.,  City  Nat. 
Dank  v.  Burns,  68  Ala.  at  page  275,  44  Am. 
Rep.  138:  "Contracts,  agreements,  franaac- 
tions  between  parties  should  have  operation 
and  effect  according  to  their  intention." 

And  again  at  page  27(1;  "It  is  the  In- 
tention of  the  parties  which  must  govern." 

In  Lumsdon  v.  Oilman,  91  Hun,  .126,  30 
N.  V.  .%pp.  1124,  it  appears  that  the  depos- 
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itor  and  defendant  agents  both  knew, 
when  the  draft  which  was  drawn  on  the 
defendant  t)ank  was  offered  for  dep"«i:. 
that  the  drawer  was  insolvent.  He  tlu-^i 
had  an  apparent  credit  with  the  bank  p\- 
cecding  the  amount  of  the  draft,  but  after 
wards  an  error  was  discovered  which  en- 
tirely absorbed  the  apparent  credit.  The 
bank's  clerk  testified  that  be  accepted  llie 
draft  under  an  agreement  with  the  plain- 
tiff that,  if  there  naa  any  trouble  about  it, 
it  should  be  charged  hack  to  plaintiff's 
account.  It  was  held  proper  to  ascertain 
the  intention  of  the  parties,  and  that  a  ver- 
dict for  the  defendant  bank  on  that  issne 
would   not  be  disturbed. 

In  Arkansas  Trust  &  Bkg.  Co.  v.  Bishop, 
IIB  Ark,  373,  at  page  376,  178  S.  W.  42a, 
the  court  said:  "The  only  question  in 
this  case  for  the  decision  of  the  jury  wa? 
whether  the  bank  accepted  the  clieek  and 
became  liable  to  the  payment  of  the  amount 
for  which  it  issued  its  deposit  slip  to  the 
drawee  thereof.  The  intention  of  the  par- 
ties to  the  transaction  could  properly  have 
been  shown  for  the  determination  of  thij 
question." 

In  Pollack  v.  National  Bank,  169  Mo. 
App.  368,  151  S.  W.  774,  it  is  held  thsl  n 
depositor  may  make  a  valid  agreement  wiih 
the  bank  tliat  payment  shall  be  deferred  fin* 
a  reasonable  time,  until  the  bank  can  a^ 
certain  whether  or  not  there  are  sufficient 
funds  of  the  drawer  in  its  hands  to  pay  it, 
and  that  such  an  agreement  may  be  estaV- 
lished  from  a  custom  to  that  effect,  etc. 
These  cases,  while  not  exactly  like  the  one 
under  considcTHtion,  involve  somewhat  sim- 
ilar propositions. 

The  court  found,  and  there  is  evident 
from  which  it  can  properly  be  inferred. 
that  the  plamtiff  obtained  tlie  credit  ol  the 
$2,500  evidenced  by  the  Rosa  checks  to  him 
by  reason  of  the  deposit  of  the  £4,000  Dun- 
ham check  by  Ross.  This,  of  course,  hail 
to  be  under  the  assumption  that  the  Dun- 
ham check  would  be  paid,  and,  in  eaae  it 
was  not,  that  tiie  bank  necessarily  had  the 
right  to  recharge  the  Ross  chedis  to  the 
plaintiff  the  same  fts  it  would  have,  had 
the  Dunham  check  been  deposited  hy  him. 
When  the  shortage  created  hy  the  Dun- 
ham check  was  disclosed,  it  immediatelv 
did  so;  he  was  advised  to  that  effect  the 
next  morning  after  he  had  deposited  the 
Rosa  checks,  and  was  requested  to  make 
good  the  amount  ot  his  overdraft,  given 
on  the  strength  of  this  credit.  In  n- 
sponse  to  this  demand,  he  voluntarily,  when 
in  possession  of  all  the  facts,  Bcquies<«] 
in  this  arrangement,  and  gave  his  note 
and  security  for  th*  overdraft,  which  ter- 
minated in  the  closing  of  his  nceount.  Hl< 
actions  at  tliat  time  were  In  harmonv  wiih 
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the  court's  finding,  as  ii  hia  testimony, 
in  part,  to  the  efTect  that  Mr.  Burger 
told  him  he  could  draw  cheeks  od  the 
etren^h  of  his  deposit  of  the  Ross  checks 
to  pay  other  indehte'Tness ;  otlierwi^e,  (t 
the  chpcka  were  aeoeptcd  a  a  tliat  much 
cnsh  when  deposited,  why  the  nece^-ity  of 
(getting   permiHaion  at  all  to  check  on  fhig 

Tn    Lovell    t.    Gobs,    45    Colo.    ."04,    22 

L.  -R.  A.  (N. -S.)  1110,  132  Am  St.  Rep. 
184,  101  Pac.  72,  this  court  quoti'a  with 
approval  from  Manhattan  L.  Inn.  Co.  v. 
Wright,  ai  C.  C.  A.  13fi,  126  Fed.  82: 
"Tlia  practical  interpretation  given  to 
their  c«ntracta  bj  the  partiea  to  them  while 
they  are  engaged  in  their  performance, 
and  before  any  controversy  has  arisen 
coaceraing  them,  U  one  of  the  best 
indications  of  their  true  intent,  and 
fiourts  that  adopt  and  enforce  auch  a  con- 


atruetion  are  not  likely  to  commit  eerlons 

This  declaration  is  applicable  here,  and 
la  just  what  the  trial  court  did.  The 
plhititilT  admits  that  after  he  wns  advised 
of  both  his  and  Roan's  shortage,  oeeasion- 
ed  by  the  stopping  of  payment  on  the 
Dimham  clieck,  and  after  lie  had  talked 
it  over  with  a  friend,  he  went  back  to  the 
bank  tlie  next  day  and  gave  his  note  (and 
Hecured  it  with  diamonds)  to  represent 
the  amount  of  this  shortage,  which  did 
not  exist  had  he  the  right  to  rely  upon 
hia  deposit  of  the  Ross  checks.  Tn  auch 
ciroiimatanees,  when  the  testimony  is  con- 
sidered as  a  whole,  we  cannot  agree  that 
there  is  no  competent  testimony  to  sustain 
the   finding  of  the  trial   court. 

The   judgment   is   afRrmed. 

GarTlsnes  and  Scott,  JJ.,  concur. 


Aimotatioii — Riglit  of  bonk  to  charge  back  a  cradH  given,  or  recover  the 
amoont  paid,  on  a  check  or  other  paper  drawn  upon  or  payiMe  at 
it,  under  mistaken  belief  that  tfiere  were  sufficient  fund*  to  meet  it 


The  earlier  cases  on  this  question  are 
discussed  in  the  notes  to  Citizens'  Bank 
V.  SchwaraachJId  &  S.  Co.  23  LEJi. 
{N.S.)  10B2,  and  to  Spokane  &  E.  Trust 
Co.  V.  Huff,  33  L.R.A.(N.8.)  1023. 

The  right  of  drawee  of  forged  clieck 
or  draft  to  recover  money  paid  thereon 
is  discussed  in  the  notes  in  10  L.R.A. 
(N.S.)  49;  25  L.B.A.(N.S.)  1308,  and 
L.R.A.1915A,  77. 

The  present  note  and  those  supple- 
mented hereby  are  confined,  in  general, 
to  cases  in  which  the  bank  assumed  that 
the  account  upon  which  the  check  was 
drawn  was  good,  although  it  may  have 
known  that  some  of  the  credits  therein 
were  made  up  of  checks  or  drafts  not 
actuiilly  paid.  An  essentially  different 
situation  is  presented  where  a  bonk, 
with  knowledge  that  the  drawer  of  the 
check  has  not  sufficient  funds  to  meet 
it,  pays  the  cheek. 

The  cases  are  a^rreed  that,  in  the  ab- 
sence of  fraud,  a  bank  which  has  paid 
a  check  drawn  upon  it  by  a  depositor, 
under  the  mistaken  belief  that  the  draw- 
er had  funds  to  meet  it,  cannot  recover 
the  amount  so  paid,  upon  the  subse- 
quent discovery  of  the  error.  Notes  to 
Citizens'  Bank  v.  Schwarzschild  &  S. 
Co.  and  Spokane  &  E.  Trust  Co,  v.  Huff, 
supra.  This  rule,  followed  in  the  previ- 
ous cases,  has  been  followed  in  the  cases 
decided  since  the  date  of  the  last  of  the 
above  notes.  Thus,  it  is  held  in  First 
Nat  Bank  v,  Sidebottom  (1912)  147  Ky. 
6!>0.  145  S.  W.  404,  that  a  bank  which 
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had  paid  the  check  of  a  customer,  npon 

presentation  by  another  bank  in  which 
it  had  been  deposited  by  the  payee,  coiiM 
not  recover  the  amount  thereof  from  the 
payee,  where  it  subsequently  dereloped 
that  a  check  drawn  by  the  customer 
upon  another  bank,  and  credited  to  his 
account,  was  not  paid  for  want  of  snfQ- 
cient  funds. 

The  foregoing  rule,  denying  the  right 
of  recovery,  has  been  held  not  to  apply 
to  prevent  a  bank  which  had  issued  a 
draft  in  payment  of  a  note  which  had 
been  sent  it  for  collection,  from  stop- 
ping payment  of  the  draft  npon  dis- 
covery that  the  maker  of  the  note  had 
not  BufBcient  funds  to  meet  the  check 
which  he  had  given  the  bank  in  pay- 
ment thereof.  Bellevue  Bank  v.  Secu- 
rity Nat.  Bank  (1915)  168  Iowa,  707,  150 
N.  W.  1076.  The  credit  of  the  maker  of 
the  note,  upon  which  tbe  bank  relied  in 
making  payment,  as  before  stated,  had 
been  obtained  by  a,  deposit  of  checks 
which  were  subsequently  dishonored. 
The  checks  thus  dishonored  were  given 
in  pursuance  of  what  the  court  charac- 
terizes as  a  fraudulent  scheme  of  the 
maker  and  payee  of  the  note,  hut  in 
which  the  holder  of  the  note,  who  was 
an  assignee  of  the  payee,  had  not  par- 
ticipated. In  denying  to  the  holder  of 
the  note,  who  was  the  payee  of  the  draft, 
the  right  to  recover  the  amount  thereof 
upon  its  payment  being  stopped,  the 
court,  in  aistingnishing  the  case  from 
ivhich  a  bank  is  held  not  entitled 
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to  recover  cash  paid  it  upon  a  check 
vhicli  failed  for  want  of  sufficient  funds 
to  meet  it,  states  that  "the  plaintiff 
[the  liolder  of  the  note]  sent  its  note  to 
the  defendant  for  collection.  It  made 
the  defendant  its  agent  for  that  pur- 
pose. The  relation,  therefore,  of  princi- 
pal and  agent  obtained.  The  duties  of 
the  agent  were  doubtless  determined 
under  the  law  and  usage  of  banking. 
But  at  no  stage  did  the  relation  of  debt- 
or and  creditor,  or  of  buyer  and  seller, 
arise.  The  plaintiff  continued  to  own 
the  note.  The  defendant  owed  the  duty 
of  diligence  in  its  collection.  If  the  de- 
fendant failed  in  its  duty  or  overstepped 
its  authority,  it  was  liable  to  the  plain- 
tiff for  its  resulting  loss.  The  founda- 
tion question  is.  What  was  the  liability 
of  the  defendant  to  the  plaintiff  im- 
mediately before  ifc  mailed  the  drafti  If 
it  had  not  mailed  the  draft,  would  it 
have  been  liable  for  the  amount  supposed 
to  have  been  collected  on  the  noteT  The 
trial  court  found  that  the  sending  of  the 
checks  of  the  [payee  of  the  note],  and 
the  depositing  of  the  same  by  [the  maker 
of  the  note],  and  the  issuance  of  the 
check  of  [the  m^er  of  the  note]  against 
its  credit  in  the  bank,  all  constituted 
one  connected  transaction.  Exception 
is  taken  to  this  conclusion.  We  think 
it  was  clearly  correct.  All  these  acts 
were  done  in  pursuance  of  the  same  plan 
and  with  the  manifest  intent  to  induce 
the  defendant  to  believe  that  the  ac- 
ceptance of  the  check  was  safe  and  in 
such  belief,  to  surrender  the  possession 
of  the  note.  .  .  .  The  defendant  bank, 
as  the  collecting  agent,  was  within  its 
duty  in  accepting  from  the  maker  of  the 
note  a  check,  if  it  had  reason  to  believe 
the  same  to  be  good.  The  acceptance  of 
such  check  operated  presumptively, 
however,  only  as  a  conditional  payment 
of  the  note.  Upon  the  dishonor  of  the 
check  the  condition  failed,  and  the  hold- 
er of  the  note  was  entitled  to  maintain 
Ms  original  cause  of  action."  In  deny- 
ing relief  to  the  plaintiff,  who  was  not 
a  party  to  the  fraudulent  scheme  of  ob- 
taining' a  fictitious  credit,  the  court 
states  the  general  rule  to  be  that  "money 
paid  through  a  mistake  of  fact  may  be 
recovered  back,  provided  the  recipient 
(hereof  shall  not  thereby  he  put  in  any 
worse  position  than  he  would  have  occu- 
pied if  the  mistaken  payment  had  not 
been  made."  The  court  concludes  that 
the  holder  of  the  note  was  not  prejudiced 
by  the  transaction,  and  accordingly  re- 
fuses a  recovery. 

There  is  a  dispute  in  the  cases  as  to 
whether  the  foregoing  rule,  denying  re- 
L.K.A.1018F. 


eovery,  applies,  where  the  hank  has  cred- 
ited the  account  of  a  customer  with  a 
check  drawn  upon  itself,  instead  of  pay- 
ing the  cash.  The  rule  followed  general- 
ly is  that  the  bank  cannot  charge  back 
to  the  holder's  account,  the  amount  of 
the  cheek,  upon  diseovery  that  there  are 
not  sufficient  funds  in  the  drawer's  ac- 
count to  meet  it.  Note  in  23  L.R.A. 
(N.S.)  1092.  But  other  cases  apply  the 
rule  applicable  to  the  collection  of  checks 
generally,  and  hold  that  a  bank  which 
has  credited  the  account  of  a  depositor 
with  the  amount  of  a  check  drawn  upon 
itself  by  another  depositor  may  charge 
it  back,  upon  discovery  that  there  are 
not  sufficient  funds  to  meet  it,  just  as  it 
may  do  in  case  of  a  check  drawn  upon 
another  hank.  In  adhering  to  this  doc- 
trine the  court,  in  National  Gold  Bank 
&  T.  Co.  V.  McDonald  (1875)  51  CaL  64, 
21  Am.  Rep.  697,  states  that  "the  rale 
we  intend  to  lay  down  is,  that  when  a 
check  on  the  seme  bank  is  presented  by 
a  depositor  with  his  pass  book  to  the  re- 
ceiving teller,  who  merely  receives  the 
cheek  and  notes  it  in  the  pssa  book, 
nothing  more  being  said  or  done,  this 
does  not,  of  itself,  raise  a  presumption 
that  the  check  was  received  as  cash  or 
otherwise  than  for  collection,"  In  Ocean 
Park  Bank  v.  Rogers  (1907)  6  CaL  App. 
678,  93  Pac.  879,  the  court,  in  adhering 
to  this  theory,  states  that  "the  fact  that 
the  amount  of  the  check,  with  other 
sums,  was  entered  upon  a  deposit  shp, 
that  the  check  was  stamped  rPaid'  and 
impaled  upon  a  check  file,  are  mere  mem- 
oranda adopted  in  aid  of  the  convenieni 
despatch  of  business."  The  court,  fur- 
ther arguing  in  favor  of  this  rule,  states 
that  "if,  upon  presentation  of  the  check. 
the  account  of  the  drawer  is  insufScient 
to  cover  it,  he  may  nevertheless  make 
deposit  during  business  honrs  of  the  day 
in  amounts  sufficient  to  pay  it,  in  trbicii 
case  such  fund,  to  the  amount  of  the 
check,  should  be  transferred  to  the  ac- 
count of  the  party  presenting  the  check. 
If,  however,  at  the  close  of  banking 
hours  on  the  day  when  the  check  is  pre- 
sented, the  account  of  the  drawer  is  in- 
sufficient to  pay  it,  the  bank  must  then 
elect  to  either  pay  the  check  itself. 
charging  the  amount  thereof  to  the  ac- 
count of  the  drawer  as  an  overdraft,  or 
return  the  check  to  the  party  present- 
ing it  as  unpaid  for  want  of  funds.  If 
the  check  is  drawn  upon  another  bank, 
the  bank  wherein  it  is  deposited  has  a 
reasonable  time  within  which  to  present 
it  for  payment,  and  when  drawn  upon 
the  bank  wherein  it  is  deposited,  the 
bank  likewise,  in  the  ordinary  transae- 
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tioa  of  business,  has  a  reasonable  time 
to  ascertain  the  condition  of  the  draw 
er's  account;  and,  in  the  absence  of  i 
demand  for  cash,  the  banh  has  until  thi 
close  of  banking  hours  on  the  day  of  thi 
deposit,  for  the  reason  that  the  drawer 
of  the  check  maj  deposit  funds  during 
banking  hours  sufficient  to  pay  it,  This 
is  not  an  unreasonable  rule,  inasmuch 
as  the  depositor  may,  by  inquiry,  ascer' 
tain  the  condition  of  the  drawer's  ac- 
count, or  call  for  cash  in  payment  of 
the  check," 

The  application  of  the  foregoing  rules 
may,  of  course,  be  prevented  by  agree- 
ment of  the  parties.  Courts  conceding 
the  correctness  of  the  Urat  of  the  fore- 
going theories,  denying  the  bank  the 
right  to  charge  back  the  amount  of  the 
check  upon  discovery  of  the  lack  of 
funds,  have  held  the  bank  entitled  to 
chai^  back  the  check,  where  there  was 
an  agreement  to  that  effect.  Snydbr  T. 
Hamilton  Nat.  Bank,  ante,  807.  The 
same  rule  applies  in  case  the  bonk  pays 
the  check  in  cash.  If  there  is  an  agree- 
ment that  the  amount  shall  be  returned, 
the  bank  may  recover.  First  Nat,  Bank 
v.  Sidebottom  (1913)  147  Ky.  690,  145 
S.  W.  404  (dictum). 

And  courts  adhering  to  the  theory 
that  the  bank  is  entitled  to  charge  back 
the  cheek  have  announced  the  rule  in  a 
limited  manner.  See  quotation  from 
opinion  in  National  Gold  Bank  &  T.  Co. 
V,  McDonald  (OaL)  supra.  It  is  ex- 
pressly stated  in  that  case  that  "there 
can  be  no  doubt  that  if  the  bank, 
through  its  teller,  expressly  or  by  rea- 
sonable implication,  from  his  acts  and 
declarations  at  the  time,  agrees  to  ac- 
cept the  check  as  cash,  and  to  enter  a 
credit  to  the  depositor  for  the  amonnt, 
it  will  be  bound  by  the  agreement, 
whether  the  drawer  of  the  check  has 
funds  to  his  credit  or  not."  In  holding 
the  bank  entitled  to  charge  back  the 
amount  of  the  check,  the  court,  in  Ocean 
Park  Bank  v.  Rogers  (OaL)  supra,  states 
that  "there  was  nothing  said  or  done 
in  connection  with  the  transaction  which 
supports  the  conclusion  that  the  bank 
accepted  the  check  as  cash.  Had  it  been 
drawn  upon  another  bank  and  payment 
thereof  refused,  the  bank  could  have 
charged  it  back  to  Rogers,  notwithstand- 
ing the  fact  that  she  had  received  credit 
therefor  in  her  pass  book.  Why  should 
a  different  mie  appljr  when  drawn  upon 
the  bank  which  receives  the  check  and 
enters  the  credit  in  the  pass  book?  In 
either  case,  in  the  absence  of  any  agree- 
ment to  the  contrary,  it  is  received  for 
collection." 
L.R.A.I9I8F. 


A  usage  of  banks,  known  to  the  depos- 
itor, of  crediting  checks  drawn  by  an- 
other customer  upon  the  bank  in  which 
ihe  deposit  is  made,  in  the  pass  book  of 
the  customer  presenting  them,  subject  to 
the  right  of  the  hank  to  reject  the  de- 
posit and  charge  the  amount  buck  to  the 
depositor  at  any  time  within  the  day 
on  which  the  deposit  is  made,  if  the  bank 
discovers  that  the  drawer  of  the  check 
has  not  sufficient  funds  on  deposit  to 
pay  the  same,  is  sufficient  to  raise  an 
implied  agreement,  authorizing  the  bank 
to  charge  hack  a  credit  thus  given.  Pol- 
lack V.  National  Bank  (1912)  IflS  Ho. 
App.  368,  151  S.  W.  774.  In  National 
Qold  Bank  A  T.  Co.  v.  McDonald  (1875) 
51  Oal.  64,  21  Am.  Rep.  697,  there  was 
introduced  evidence  of  a  usage  in  the 
bank  in  the  city  in  which  the  transaction 
took  place,  by  which,  when  checks  were 
presented  by  a  depositor  to  the  receiving 
teller  for  deposit,  he  received  the  checks, 
whether  drawn  on  that  or  another  hank, 
and  entered  a  credit  for  them  in  the  pass 
book;  that  the  bank  then  collected  the 
checks  and,  when  paid,  entered  the  prop- 
er credit  to  the  depositor  on  the  books 
of  the  bank;  but  if  it  was  ascertained 
within  banking  hours  on  the  same  dav 
that  a  check  drawn  on  the  same  bank 
in  which  the  deposit  was  made  was  not 
good  for  want  of  funds  to  the  drawei^s 
credit,  the  usage  was  to  return  the  check 
to  the  depositor  and  cancel  the  credit  in 
the  pass  book.  This  evidence  was  strick- 
en out  upon  motion,  and  the  supreme 
court  docs  not  pass  npon  the  admissi- 
bility of  the  evidence,  stating  that,  for 
other  reasons,  it  was  unnecessary  to  de- 
termine whether  the  trial  court  erred  in 
striking  out  the  evidence  in  respect  to 
usage. 

If  the  holder  of  the  check  knows  that 
the  drawer  has  no  funds  to  meet  the 
check,  the  bank  may  charge  it  back;  no 
recovery  can  be  had  against  the  bank 
by  the  holder  to  whom  it  has  been  cred- 
ited. Peterson  v.  Union  Nat.  Bank 
(1866)  52  Pa.  206,  91  Am.  Dec.  146, 
W.  A.  E. 


ANNA  M.  ROSE  et  al.,  RMpt«., 

WARY  COOPER  SLOUGH,  Appt. 

(—  N.  J.  — ,  104  Atl.  194,) 

Hlghwar  —  unsafe  sideivalk  —  repair 
—  liability. 

1.  That  an  abutting  property  owner,  after    I 
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injury  to  a  pedestrian  by  tripping  over  a 
liaviiig  block  rfliaed  by  roots  growing  be- 
neath it,  has  the  root's  cut  and  the  walk 
repaired,  does  not  establish  liability  on  his 
jiart  for  the  injury. 
for  oiker  nuoi,  see  Highwaya,  IV,  b,  3,  a,  in 

Dig.  1-od  ^^.  a. 
S*nie  —  llablUt)'  of  nbuttliiK  owner. 

2.  ITie  owner  of  property  abutting  on  a 
»ida«-alk,  upon  which  stands  a  tree  of  which, 
under  legislative  auUiority,  the  municipality 
has  assumed  (control,  is  not  liable  for  in- 
jury to  a  pedestrian  caused  by  tripping  over 
ft  paving  block  raised  by  the  roota  of  tlia 
tree  growing  beneath  it. 
for  other  oa»e»,  lee  Higliicat/*,  IV.  b,  S,  a,  jn 

Dig.  l-5i  X.  8. 

(June  17,  1018.} 

1  PPEAL  by  defendant  fi'om  a  judgment 
■A.  of  the  Supreme  Court  refusing  to 
grant  a  nonsuit  in  an  action  brought 
to  recover  damages  tor  peraonal  injuries  to 
the  plaintilT  wife,  for  whit-h  defendant 
was   alleged  to  be  responsible.     Keversed. 

The  facts  are  etated  in  the  opinion. 

^Icsars.  Bleakly  &  Stock ivell  for  appel- 
lant. 

Messrs,  WescoU  A  Weaver,  for  reapond- 

Tlie  owner  of  a  property  is  responsible 
tor  a  ditliculty  created  by  »  previous  own- 
er it  he  continues  it. 

Clever  v.  Harris,  81  N.  J.  L,  83,  3B  All. 

eito. 

The  owner  of  a  tree  along  a  bigbway 
must  use  reasonable  cars  to  see  that  it 
does  not  injure  pedestrians. 

Weiler  v.  McCormick,  52  N.  J.  L.  470,8 
L.R.A.  798.  19  Atl.  1101;  Harrison  v.  New 
York  Bay  Cemetery,  77  N.  J.  L.  oli,  73 
Ml   546. 

Kullscli,  J.,  delivered  the  opinion  ot  the 

Tlie  respondents,  husband  and  wife  and 
plaintiffs  below,  were  permitted  to  recover 
a  judgment  against  the  appellant,  defend- 
ant below,  upon  the  following  state  of 
facts;  The  defendant  was  the  owner  of 
certain  premises  abutting  a  public  high- 
ivay  in  the  township  of  Fesauken.  A  aide- 
v\a1k  paied  with  patent  composition  pav- 
ing blocks  extended  along  the  front  of  tlie 
ptemises.  On  this  sidewalk  stood  and 
grew  a  shade  tree,  the  roots,  of  which,  from 
natural  growth,  spread  under  the'  paving 
blocks  and  caused  tliem  to  bulge  up  sev- 
eral inchc.H,  thereby  rendering  tlie  sidewalk 
uneven  and  broken  in  several  places.     The 


Nolp.  ^  As  to  liability  of  abutting  owner 
for  injuries  due  to  trees  in  street,  see  an- 
notation following  this  case,  post,  817, 
and  references  therein  to  anuotationa  on 
related  (juestions. 
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female  plaintiff,  while  walkiog  along  this 
sidewalk,  stumbled  and  fell,  as  a  result  of 
its  uneven  and  broken  condition,  and  sus- 
tained injury.  These  tacts  are  the  grava- 
men of  the  amended  complaint  filed  in  the 
cause,  with  the  additional  averment  that 
the  defendant  maintained  the  "shade  tree 
tor  use,  pleasure,  and  comfort,  and  for  the 
beaut  ifi  cat  ion  of  her  property." 

With  the  exception  of  this  arerment, 
the  material  facta  ot  the  present  case  are 
not  dissimilar  to  those  set  forth  in  Rupp 
r.  Burgess,  TO  N.  J.  L.  7,  5fl  AtL  166.  13 
Am.  Ncg.  Rep.  132.  In  the  case  cited  there 
was  a  demurrer  to  the  first  count  of  the 
declaration,  which  averred  "that  the  de- 
fendant was  the  ov>'>ier  of  a,  certain  lot 
fronting  on  Kcwton  street,  in  the  city  of 
Newark,  and  while  owning  and  occupying 
thia  lot  he  wrongfully  and,  knowingly  per- 
mitted the  flagstones  with  which  the  side- 
walk in  front  of  his  property  was  covered 
to  become  and  remain  in  a  broken,  inse- 
etu-e,  and  dilapiiiated  condition,"  and  that 
by  reason  thereof  the  female  plaintiff,  who 
was  walking  along  upon  that  portion  of 
the  sidewalk,  stumbled  and  fell,  etc  Mt. 
Chief  Justice  Gummcre,  speaking  for  the 
supreme  court  <  70  N.  J.  L.  on  page  9 1 
said;  "The  first  count,  plainly,  discloses 
no  cause  of  action.  It  is  ba^ed  upon  the 
assumption  that  the  owner  and  occupant 
of  premises  ^butting  upon  a  public  street 
is  under  a  legal  duty  to  keep  in  repair  the 
sidewalk  in  front  of  his  property.  But  no 
such  obligation  rests  upon  him,  unlees  by 
virtue  of  the  requirements  of  a  city  or 
municipal  ordinance  (Dill.  !Uun.  Corp.  par. 
1012;\Yeller  v.  McCormick,  47N.J.L.  3H7; 
54  Am.  Eep.  175,  I  Atl.  518),  and  the 
declaration  tails  to  allege  the  existence  of 
any  such  requirement.  And  even  when  the 
duty  of  repairing  sidewalks  is  imposed 
upon  the  abutting  owner  by  statute  or 
ordinance,  the  failure  to  perform  that  duty 
does  not  render  the  owner  responsible  to 
individuals  for  injuries  received  by  tbem, 
resulting  from  defects  in  the  udewalk  due 
to  want  ot  repair.  The  only  liability  which 
rests  upon  the  property  owner  for  the  non- 
performance of  such  duty  is  the  penalty 
provided  by  the  statute  or  ordinance. 
Fielders  v.  North  Jersey  Street  R,  Co.  68 
N.  J.  h.  343,  352,  69  Ul.A.  455,  BC  Am. 
St.  Eep.  552,  53  Atl.  404,  54, Atl.  822,  13 
An).  Neg.  Rep.  150,  and  cases  cited." 

Counsel  of  respondents  argue  that  the 
doctrine  enunciated  in  Weller  v.  McCormick 
supports  the  theory  upon  which  the  plain- 
tiffs were  permitted  to  recover  in  the  pres- 
ent case.  It  is  true  that  the  case  referred 
to,  in  many  ot  its  features,  is  like  the 
present.  It  is,  obviously,  materially  un- 
like in  one  important  lespect,  and  that   is 
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iliat  tha  iujury  suiUined  by  the  plHintiS 
vriLs  the  result  of  &  decayed  branch  of  a 
tree,  ivhich  itood  in  front  of  tJie  defend- 
ants' premises,  falling  upon  tbe  plaintiff 
while  passing  along  tha  eidewalk,  wbereae 
ill  the  present  eaae  the  injury  to  Mrs. 
lloie  resulted  from  a  fall  on  a  sidetvaltc, 
by  reason  of  its  being  out  of  repair.  The 
bearing  of  this  dillerencB  ia  the  facts  upon 
th«  legal  aspects  of  the  present  case  will 
be  considered  later. 

In  Weller  v.  McCormiek,  Dixon,  J.,  in  a 
<.iireful  and  veil- reasoned  opinion,  [loints 
uiit  n'ith  characteristic  perspicuity  the 
t'fsential  facta  necessary  to  be  ea tab li till eil 
by  tlie  plaintiGTs,  in  order  to  cast  a  liabil- 
ity upoa  the  landowner  to  respond  in 
damages  for  the  injury  Bustained.  In  47 
X.  J.  L.  on  page  3S8,  64  Am.  "Rtp.  175,  1 
Atl.  517,  the  learned  judge  said:  "It  must 
be  conceded  that  ordinarily,  wbeu  a  person, 
fur  his  private  ends,  places  or  maiiituioH, 
ill  or  near  a  highway,  anytliing  which,  if 
neglected,  will  render  tlic  way  unsafe  for 
travel,  lie  is  bound  to  eicereise  due  care  to 
prerent  its  becoming  dangeroi!i8.  If,  there- 
fore,  from  the  fact  that  the  tree  in  ques- 
tion stood  oO  a  portion  of  Qeorge  street 
owiwd  by  the  defendBit,  it  la  to  be  interrad 
that  the  tree  naa  plaoed-  or  maintained 
there  by  him  for  lus  prirate  bonaflt,  it 
Would  follow  tbat  the  alleged  duty  existed. 
]tut  we  think  tb»t  in  the  present  case  this 
fact  M  not  sufficient  to  warrant  such  an 
inference  against  the  defendant." 

It  is  to  be  observed  tlkat  this  alleged 
duty  of  the  abutting  owner  is  qualified  by 
A  ('•iiidition,  that  the  tree  was  plaoed  or 
iimiiuaincd  in  the  -public  highway  for  his 
'H'ucQt,  and  that  the  mere  fact  of  the 
presence  of  the  tree  on  a  portion  of  the 
hitrhway  in  front  of  the  owner's  premises 
^re  rise  to  no  presumption  that  it  waa 
there  for  the  private  benefit  of  the  defend- 
ant, and  henea  created  no  legal  duty  re- 
garding it.  The  learned  justice  then  pro- 
ceeds (47  N.  J.  L.  on  page  308),  to  s£ate 
liis  reosmi,  as  follows:  "Shade  tree*  in 
the  streets  of  a  city  are  «f  puUic  as  well 
as  private  utility.  They  protect  and  oron- 
ment  the  n'ay  for  public  use,  as  they  also 
do  the  adjoining  property  for  private  en- 
jt^ment.  It  is  therefore  dear  that,  by 
virtue  of  the  ordinary  public  right  iahigli- 
ways,  the  public  may  plant  and  maintain 
»hade  txe*»  therein.  Whether  the  legis- 
lature, to  whom  this  power  primarily  be- 
longs, has  in  a  given  case  delegated  it  to 
a  subordinate,  depends,  of  couxee,  upon  the 
terms  by  which  authority  is  granted.  In 
thir  charter  of  the  city  of  New  Brunswick 
tlie  matter  is  not  left  in  doubt.  That  in- 
Dirument    (Pamph.    Laws    1863,  p.   347,   g 
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31)  give*  the  common  council  power  to 
make,  modify,  and  repeal  ordinances,  rules, 
regulations,  and  by-lawe  for  directing  and 
regulating  the  planting,  rearing,  trimming 
and  preserving  of  ornamental  shade  trees 
in  the  streets,  parlu,  and  grounds  of  the 
city,  tt  thus  appears  that,  since  I8S3,  the 
municipality  has  had  the  power  of  plant- 
ing and  preserving  shade  trees  In  the 
etreets,  and  therefore  the  presence  of  any 
such  tree  in  a  street  may  be  attributed  to 
the  exercise  of  this  power,  as  well  aa  to 
any  other  cause.  Under  these  circum- 
slancee,  the  most  that  the  plaintiffs  can 
properly  claim  to  have  proved  is  that  the 
tree  was  planted  or  maintained  either  by 
the  defendant  for  private  purposes  or  by 
the  city  for  public   purposes." 

The  result  reached  was  tbat  the  verdict 
could  not  be  maintained  upon  an  inference 
that  the  tree  was  planted  or  maintained  by 
the  defendant,  and  that,  if  the  tree  in  ques- 
tion was  planted  or  preserved  by  the  city, 
the  defendant  owed  no  legal  duty  concern- 
ing it,  except  eueh  aa  was  imposed  by  the 
hy-tawB  of  the  corporation. 
'  Now,  in  the  caae  under  consideration, 
the  uneontroverted  proof  is  that  tha  tree 
WW  nm  tbe  sidewaJJc  whea  Hm  defendant 
•oquired  ownership  of  Uw  premises.  There 
is  as  utter  absAco  of  any  proof  tending 
to  establish  tliat  the  tr«0  wa«  planted  or 
maintained  for  tha  private  benefit  of  the 
owner.  On  the  contrvy,  tbera  is  a  perfect- 
ly legitimate  inference  from  the  facts 
tbat  when  tlie  tree  was  set  out  it  was  in 
conformity  to  a  plan  to  Iteautify  tt^  pub- 
lic highway.  It  is  cle^r,  from  an.  act  en- 
titled, "A  Further  Supplement  to  an  Act 
Entitled  'An  Act  to  Incrcasa  the  Powers 
of  Township  Committees',  Approved  March 
11,  1880"  (Pamph.  Laws  1893,  p.  13P), 
that  the  legialature  conferred  the  power 
upon  township  committees  "to  direct  and 
regulate  the  planting,  rearing,  trimming 
and  preserving  the  shade  trees"  in  the 
highways  of  tbe  townships,  and  "to  author- 
ize or  prohibit  the  removal  or  destruction 
.of  the  tame."  The  plaintiffs  introduce<l 
an  ordiuanoe  in  evidence,  passed  by  the 
tounship  committee,  regulating  the  triui- 
raing  of  shade  trees  standing  along  the 
streets,  roadii,  avenues,  and  highways  of 
tbe  township,  and  fixing  a  penalty  of  ¥■> 
lor  a  violation  of  the  ordinance  by  the 
owner,  and  reserving  to  the  municipality 
the  power  to  direct  such  sliadc  trees  to  bo 
trimmed  at  tbe  cost  and  expense  of  the 
owner.  This  situation  was  not  present  in 
Weller  v.  llcCormick,  supra.  The  legal 
effect  of  the  ordinance  in  the  present  case 
is  that  it  is  an  affirmative  act  of  the  mu- 


,.0' 


.gle 


8ie 


NEW  JERSEY  COURT  OF  ERROItS  AKD  APPEALS. 


nicipal  authority,  by  which  it  lioa  taken 
under  its  care  and  control  the  regulation 
and  preserving  of  shade  trees  for  the  pub- 
lic benefit. 

The  fact  that  a  failure  of  the  owner  to 
observe  the  behest  of  the  ordinance  sub- 
Jectii  him  to  a  penalty  Qoee  not,  according 
to  well-BCttled  authority,  create  a  right  of 
action  against  such  owner,  by  an  individ- 
ual who  has  sustained  an  injury  arising 
from  the  n  on  observance,  because  the  ordi- 
nance iK^longs  to  a  class  of  ordinances,  as 
was  well  said  by  Pitney,  J.,  in  Fieldera  v. 
Xorth  Jeraev  St.  R.  Co.  supra,  08  N.  J. 
I,,  on  page  352,  63  Atl.  407,  50  L.R.A.  455, 
!)6  Am.  St.  Hep.  552,  "intended,  not  for 
the  Iwnelit  or  protection  of  individuals 
coinprisiug  the  pnlilic,  but  for  the  benefit 
of  the  municipality  as  an  organized  gov- 
ernment, and  more  particularly  if  they  im- 
pose upon  property  owners  the  perform- 
ance of  A  part  of  the  duty  of  the  munici- 
pality to  the  public,  as  legislative  intent 
is  indicated  that  &  breach  of  such  ordi- 
nance shall  be  remedial  only  at  the  iu- 
■t«nce  of  the  municipal  governmeDt,  or  by 
enforcement  of  the  penalty  prescribed 
therein,  and  that  thnv  shall  be  bo  ri^t 
of  action  to  an  individual  citizen  especially 
Injured  in  consequence  of  such  breach." 

The  circumst&nce  that  the  defendant, 
a  few  days  after  the  accident,  employed  a 
contractor  to  cut  away  the  roots  of  the 
tree  in  order  to  repair  and  level  the  side- 
walk, and  thus  to  make  It  safe,  Ik  wholly 
unimportant.  It  was  not  evidential  of  any 
legal  duty  owing  from  the  defendant  to  tbe 
plaintiff,  by  reason  of  the  presence  of  the 
tree  in  the  highway  before  and  at  the  time 
the  plaintiif  was  injured.  Any  citizen  may 
lawfully  aliate  a  public  nuisance  in  the 
iiighway.  Tbe  fact,  tlierefore,  tbat  tbe  de- 
fendant aiiated  a  public  nuisance  creat«<i 
in  front  of  her  premises,  after  the  plaintiff 
was  injured,  cannot  properly  raise  an  in- 
ference tbat  sliG  created  it,  or  had  any 
especial  control  over  it.  She  was  under  no 
Icpa]  duty  to  put  tlie  sidewalk  in  repair. 
Tiie  fact  that  she  undertooic  to  do  so  after 
the  accident  cannot  properly  raise  an  in- 
ference of  individual  responsibility  for  the 
ereation  of  the  nuisance,  if  such  existed. 

Reverting,  now,  to  the  marked  distin- 
guishable feature  of  this  case  from  Weller 
v.  McCormick,  supra,  we  And  that,  in  the 
case  cited,  tlie  undiaputpd  fact  was  that 
it  was  tlie  failing  of  a  decayed  limb  of  a 
tree  upon  the  plaintiif  that  caused  his  in- 
jury. In  the  present  case,  it  is  not  pre- 
tended that  the  roots  of  the  tree  were  the 
proximate  cause  of  the  injury  to  the  plain- 

L.R.A.ieigF. 


tiff.  The  testimony  is  ample  to  Uie  effect 
that  the  pavement  of  the  tidewalk  iras 
made  uneven  by  tbe  spreading  of  the  roots 
of  the  tree  underneath,'  and  that  the  pav- 
ing blocks  were  kicked  out  of  poaition  bv 
some  of  the  public  using  the  sidewalk.  It 
is,  therefore,  the  defective  ctmdition  of  the 
sidewalk,  partly  caused  by  the  roots  of  the 
tree  and  the  use  made  of  the  sidewalk  by 
the  piibliD  in  general,  which  is  nwde  tbu 
basis  of  tbe  defendant's  liability.  As  has 
already  1>een  pointed  out,  there  nae  no 
legal  duty  resting  upon  the  defendant  to 
keep  the  sidewalk  in  repair.  It  would 
accm,  therefore,  that  the  causes  whicb  op- 
erated to  put  the  sidewalk  in  a  defectivi- 
condition  are  inconsequential,  unleM  it  i« 
established,  that  the  defendant  by  some  act 
of  her  own  contributed  to  Buch  defective 
condition.  There  is  no  proof  in  the  case 
showing  when  the  pavement  was  laid,  or 
that  the  defendant  caused  it  to  be  put 
down,  or  that  at  the  time  the  paving  wan 
done  there  were  any  indications  of  any 
roots  of  a  tree  in  tiie  ground  likely  to  dis- 
turb the  pavement. 

The  defendant  was  therefore  in  s  similar 
position  to  that  of  ail  owner  of  premiiKs, 
whose  sidewalk  beeomaa  defective  because 
of  buckling  in  extreme  hot  weather,  or 
becomes  depressed  bj  heavy  raine,  or  be- 
comes out  of  repair  by  reason  of  any  otlier 
action  of  tbe  elements,  or  by  the  destruc- 
tive acts  of  pedestrians,  and  permits  such 
sidewalk  to  remain  in  tbat  condition. 
Ihere   being  no   legal   duty   cast  upon   the 

for  an  injury  sustained  by  reason  of  such 
defective  sidewalk,  arising  from  a  failure 
to  repair.  In  the  present  cAse,  the  grow- 
ing and  spreading  of  the  roota,  which 
caused  the  siilewalk  to  become  uneven,  were 
nature's  work,  and  over  which  the  defend- 
ant had  no  control,  and  concerning  vrhich 
she  owed  no  duty. 

But,  irrespective  of  this  fact,  where  a 
municipality,  In  pursuance  of  state  legis- 
lative sanction,  assumes  control  of  the 
trees  within  Its  territory,  an  abutting 
owner,  on  a  street  of  auch  mnniei polity,  is 
relieved  from  the  care  of  a  tree  8t*nding 
on  tbe  sidewalk  in  front  of  his  premises, 
to  the  extent  that  he  will  be  exempt  from 
liability  to  respond  in  damages  in  n  civil 
action  to  an  individual  who  has  luffercd 
an  injury  of  which  the  tree  was  the  pro- 
ducing cause. 

The  refusal  of  the  learned  trial  judge  to 
grant  defendanfe  motion  for  a  nonsuit  was 
error,  and  therefore  Uie  Jodgment  must  be 
reversed. 
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A  diligent  search  haa  discloaed  no  case 
precisely  in  point  with  Rose  v.  Slouqh, 
ante,  814,  vherein  it  is  sought  to  hold  an 
abatting  owner  liable  for  defective  con- 
dition of  a  sidewalk,  caused  partly  by 
the  roots  of  a  tree  and  partly  by  the 
use  made  of  the  walk  by  the  pnblic  in 
general. 

The  case  of  Weller  v.  McCormick 
<1885)  47  H.  J.  L.  397,  54  Am.  Rep. 
175,  1  At!.  516,  is  discussed  in  the  opin- 
ion of  Rose  v.  SLoueit. 

It  may  be  observed  that,  upon  a  later 
hearing  in  Welter  v.  McCormick  (1890) 
52  V.  3.  L.  470,  8  L.R.A.  798,  19  Atl. 
1101,  it  was  fftated  that,  in  the  absence 
of  any  statutory  or  muaicipat  regulations 
to  the  contrary,  a  tree  planted  by  a  pri- 
vate person  on  the  sidewalk  of  the  street 
in  front  of  his  premises  belongs  to  and  is 
under  the  control  of  the  owner  and  oflen- 
pant  of  the  abuttii^  property;  that, 
nnder  such  circnmstances,  the  owner  and 
occupant  of  the  property  is  bound  to 
nse  reasonable  care  to  prevent  the  tree 
from  beeomin^  dangerous  to  travelers 


upon  the  street,  and  every  person  spe- 
cially injured  through  a  breach  of  that 
obligation  is  entitled  to  a  private  action 
against  the  party  in  fanit  to  recover 
compensation  for  the  damages  arising 
therefrom. 

Generally,  as  to  liability  of  munici- 
pality for  persona]  injuries  by  trees,  see 
notes  to  Elam  v.  Mt.  Sterling,  20  L.R.A. 
(¥.8.)  607,  649,  and  Dyer  v.  Danbory, 
39  L.B.A.(N.S.)  405. 

Aa  to  liability  of  mrniicipality  for  in- 
jnriee  from  une  Venn  ess  in  sidewalk  or 
crosswalk,  see  notes  to  Eiam  v.  Mt.  Ster- 
ling, 20  L.R.A.(N.S.)  6S2  et  seq.,  640, 
641;  Richmond  v.  Sehonberger,  29  L.B.A. 
(N.S.)  180;  Lexington  v.  Cooper,  43 
L.R.A.(N.S.)  1158,  and  Meridisa  v. 
Crook,  L.R.A.1916A,  486. 

As  to  liability  of  a  lot  owner  to  one 
injured  by  reason  of  the  former's  fail- 
ore  to  perform  the  duty  imposed  by  stat- 
ute to  keep  in  repair  the  sidewalk  in 
front  of  his  premises,  see  note  to  Hay 
7.  Baraboo,  3  L.R.A.(K.S.)  84. 
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(E«0  Fa.  48),  104  Atl.  69.) 

Carrier  —  lojurr  to  one  paeeeneer  by 
anoUier  —  liability. 

A  Btreet  railway  company  is  not  liable 
for  injury  to  an  incoming  pasBenKer  by  the 
failure  of  the  conductor  to  require  an  out- 
going paBsenger,  burdened  with  an  iron  jiipe, 
to  carry  it  in  such  manner  tliat  no  injury 
can  result  to  those  attempting  to  board  tlie 
car,  in  the  absence  of  anything  to  show 
tiiaX  the  hamrd  was  increased  by  noninter- 
ference of  the  conductor. 
For   other  maea.   $ee  Carriert,  11.  g,  1,  in 

Dig.  1-52  y.  8. 

(March  11,  1018.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Court   of    CommMi    Fleaa    for 
Philadelphia   County   in   favor   of   plaintiff 


Note.  —  As  to  liability  of  carrier  for  in- 
jury resuHing  from  negligent  or  meddle- 
iioine  acts  of  fellow  paasenger,  eee  annota- 
tion following  this  ease,  post,  810;  and 
references  therein  to  Boiiotations  on  related 
questions. 
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in  an  action  hronght  to  recover  damages  for 
personal  injuries  to  plaintiffs  wife,  caused 
by  the  act  of  another  passenger  while 
alighting  from  defendant's  street  car.    Ee- 

The  faets  are  stated  in  the  opinion. 
Mr.  David  J.  Smyth  for  appellant. 
Messrs.  William  T.  Connor  and  Hngli 
Roberts  for  appellee. 

Walling,  J.,  delivered  the  opinion  of  the 

This  is  an  action  against  a  street  rail- 
way company  for  personal  injuries  to  one 
passenger  by  the  act  of  another.  On  the 
afternoon  of  February  6,  1015,  Mrs.  Ellie 
E.  Wood  boarded  one  of  the  defendant's! 
north -bound  ears  in  Fitty-Hefond  street, 
Philadelphia,  at  the  Market  street  inter- 
section. It  is  a  transfer  point,  and,  as  was 
customary  at  that  hour,  a  group  of  some 
twenty-five  people  were  waiting,  and  they 
took  passage  on  the  car  with  Mrs.  Wood, 
while  others,  including  a  man  who  carried 
an  iron  pipe  on  his  left  shoulder  and  a 
canvas  bag  in  his  right  hand,  left  the  car 
at  the  same  place.  As  he  alighted  from 
the  rear  platform,  where  Mra.  Wood  and 
other  passengers  were  entering,  the  pipe 
came  in  contact  with  her  head,  inHicting  a 
scalp  wound,  on  account  of  which  Jlr.  and 
Mrs,  Wood  brought  this  suit.     Thereafter 
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the  died,  and  he  prosecuted  the  case  in  his 
own  right  (tud  aa  her  evecutoT. 

Tliere  waa  a  sliding  door  on  the  aide  of 
the  ear  at  each  end',  over  that  in  tJie  rear 
was  the  word  ''Entrance''  or  "Entrance 
Only,"  and  over  that  in  front  was  the  word 
"Exiti"  but,  BO  far  as  appears,  passengers 
left  the  ear  at  either  end.  The  cooductor 
vraa  stationed,  near  the  bHck  platform, 
where  lie  could  collect  the  fares  and  look 
after  the  rear  door.  It  was  an  old-fash- 
ioned car  with  seat?  along  the  sides,  and 
waa  carrying  eeveii  or  eight  passengers  as 
it  came  to  Market  street.  The  luan  waa 
riding  on  or  near  the  liac:k  platform,  and 
there  waa  nothing  unusual  in  his  appear- 
ance or  conduct.  Tlie  pijie  was  some  G  feet 
long  and  2^  inches  ju  diametfr,  and,  as 
carriod,  projected  about  2  feet  in  front 
of  the  man.  The  conductor  knew  that  peo- 
.ple  ware  there  waiting  to  board  the  car  as 
the  man  started  to  alight.  The  trial  judge 
charged  the  jury,  in  effect,  that  as  defendant 
IcBOW  the  man  had  the  pipe  it  was  its  duty 
to  see  that  he  so  curled  it  as  not  to  harm 
a  fallow  passenger.  Hie  verdiaU  were  for 
plaintiffs,  and  the  court  entered  JudgmcJits 
thereon,  from  which  defendant  appwied. 
In  our  opinion,  the  judgments  cannot  be 
sustained. 

Mrs.  Wood  was  a  passenger  and  entitled 
to  protection  as  such.  "The  carrier,  having 
impliedly  invited  the  plaintitl  to  enter  tlie 
oar,  was  required  to  exerciee  the  highest 
degree  of  care  and  diligence  in  protecting 
her  while  she  was  in  the  act  of  ascending 
the  steps  and  going  into  the  body  of  the 
car."  Bickley  v.  Pluladelphia  i  K  R,  Co. 
257  Pa.  360,  370,  Hil  Atl.  03-L  However. 
Mrs.  Wood  was  not  hurt  by  any  instru- 
mentality connected  with  the  means  of 
transportation;  henee,  the  accident  created 
no  presumption  aguinst  the  carrier,  and  the 
burden  of  proof  rested  upon  the  pieiiititfa. 
Pennsylvania  R.  Co.  v.  MacIUnney,  124  Pa. 
462,  2  L.R.A.  S20,  10  Am.  St.  Rep.  601,  17 
At!.  14.  in  Am.  Xet;.  Cas.  104;  Thomas  v. 
Philadelphia  &,  R.  R.  Co.  146  Fa.  ISO,  15 
L.K.A.  410.  23  Atl.  880,  10  Am.  Neg.  Cas. 


ire  for  the  use  of  the  people, 
s  without  their  luggage,  and 
.not  l>e  inferred  Iwcause  a 
jermitted    to    enter    thereon, 
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Street  car 

negligence  i 
workman  te 
carrying  the  tools  and  implements  of  his 
trade.  And  the  right  so  to  enter  implies 
the  right  so  to  depart.  Tliere  might  be 
some  piece  of  machinery  or  instrument  so 
dangerous  that  to  suffer  a  passenger  to 
take  it  with  him  on  a  street  ear  would  be 
evidence  of  the  company's  negligence,  but 
that  cannot  be  affirmed  of  the  pipe  or  bar 
here  in  quest  ion. 
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There  ia  no  suggestion  that  the  man 
indicated  any  want  of  care  ia  the  manner 
of  taking  his  luggage  onto  tlie  car,  or  of 
placing  it  while  there.  Nutbing  is  alleged 
against  liiiu  until  he  shouldered  the  pipe 
to  leave  the  platform.  Xo  complaint  is 
made  down  to  that  point,  but  it  is  urged 
that  right  there  the  conductor  should  have 
required  the  man  to  do  something  different. 
Counsel  suggest  that  he  should  have  or- 
dered him  til  go  through  the  car  and  out  at 
the  front  door.  If  so,  he  would  have  lieeii 
on  a  level  with  passengers  going  out  in 
front  of  him  and  of  others  rushing  in  be- 
hind him — H  mure  dangerous  situation,  as 
injury  miglit  be  caused  by  either  end  of  ihv 
pipe.  It  is  also  urged  that  the  conductor 
should  have  required  him  to  remain  stand- 
ing on  the  back  platform  until  all  the  in- 
coming passeugers  had  entered.  The  pas- 
sage there  is  narrow,  and  to  require  a  man 
to  stand  in  it,  encumbered  with  such  an 
iron  pipe  and  bag.  while  twenty-live  passen 
gers  rush  by,  vould  increase  the  danger. 
Ilad  he  carried  the  pipe  in  his  hand  or  under 
his  arm,  it  would  have  occupied  equal 
space,  and  been  more  likely  to  come  in  con- 
tact with  incoming  paasengera.  Our  ou- 
clusioB  ia  tJiat  there  was  no  safer  method 
for  the  man  to  leave  the  cor  than  the  one 
he  pursued,  and  that  the  conductor  was 
Dot  at  fault  in  fojling  to  inle^ere.  Theri! 
is  no  evidence  that  the  safety  of  the  paK- 
sen^re  would  have  been  promoted  had  the 
conductor  pursued  any  one  of  the  courses 
suggested,  or  that  the  hazard  was  iucretiied 
by  his  failure  to  do  ao,  and  nothing  that 
justifies  a  conclusion  to  that  effect. 

In  the  absence  of  a  fixed  duty,  n^ligcnri' 
cannot  be  interred  from  the  failure  to  di> 
an  act  in  some  other  way,  not  shown  to  be 
safer.  The  facta  behig  simple  and  not  con- 
troverted, their  legal  value  is  for  the  court 
to  dstermine.  Davidson  v.  Lake  Shore  i 
M.  S.  R.  Co.  171  Pa.  522.  33  Atl.  86;  Woll 
v.  Philadelphia  Rapid  Transit  Co.  252  Pa. 
448,  97   Atl.  684. 

A  carrier  is  required  only  to  islerfere 
with  the  voluntary  acta  of  pasacBgera  vbtai 
they  constitute  a  breach  of  the  peace,  or  are 
such  as  to  suggest  a  reasonable  probability 
that  injuiy  will  thereby  result  to  others. 
When  the  car  stopped,  it  required  only  two 
or  three  steps  to  place  the  man  on  the 
pavement  and  out  of  the  way.  As  he  w»- 
going  forward  he  practically  had  only  tu 
guard  the  front  end  of  the  pipe  and  tlist 
was  before  his  face  and  held  by  hie  hand. 
Tlie   presumption    was   that   he   would  arr 


,   whv  tin- 


conductor  should  have  anticipated  danjier. 
The  conditions  were  not  osaentially  differ- 
ent from  those  constantly  arielitg. 
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It  is  well  aettled  that  a  carrier  ia  Dot 
liable  for  injuries  HUHtained  by  one  passen- 
ger from  tlie  rudeni-sa,  crowding,  or  josfling 
of  anotlier  (Eninger  v.  Philadelphia,  W.  A 
B.  R.  Co.  153  Ta.  213,  34  Am.  St.  Rep.  8ft7. 
■2.-,  Atl.  1132,  0  Am.  Xeg.  Cas.  361;  Craeff 
V.  PhiJadeiiihia  t  R.  R.  Co.  Iftl  Pa.  230, 
23  L.B.A.  008,  41  Am.  St.  Bep.  885,  28  Atl. 
1107,  6  Am.  Neg.  Caa.  376),  nor  for  injury 
I'roui  the  uegiigent  or  wilful  act  of  another, 
iiulesa  given  an  opportunity  to  prevent  it. 
See  Widener  v,  Philadelphia  Rapid  Transit 
Co.  224  Pa.  171,  73  Atl.  200;  Kantuer  v. 
Philadelphia  ft  R,  R.  Co.  233  Pa.  283,  84 
Atl.  774;  Hillebrecht  v.  Pittsburgh  K.  Co. 
J5  Pa.  Super,  a.  204;  10  C.  J.  001.  To  i 
bold  otherwise  would  render  a  common  tar-  } 
rier  an  insurer  of  the  safety  of  its  paaacn- 
zerti,  which  it  is  not.  This  unfortunate  | 
accident  resulted  from  the  modern  mufhud  ' 
of  travel  on  electric  street  railways,  and 
wtu  a  risk  asaumed  by  the  traveler  as  in- 
cident thereto. 

Knowingly  to  suffer  the  luggage  of  a 
passenger  to  remain  so  placed  in  a  car  «8  to 
t-n danger  other  paBsengers  ig  evidence  of 
tho  carrier's  n^Iigence.  Burne  v.  Penn- 
syh-ania.  R.  Co.  233  Pa.  354,  82  All.  245, 
Ann.  Can.  1013B,  811;  DlfTeuderfer  v. 
PcnnsylvaBia  H.  Co.  07  Pa,  .Sup^r.  .Ct.  187. 
And  the  fi«m«  rule  .applies  where  passen- 
gers or  trespnaseit  ar«  permitted  to  (iiif{ag« 
in  B  fight  upoD  a  ear,  to  the  terror  or  dan- 
ger of  other  passengers.    Pittsburgh,  Yt.  W. 


A  C.  R.  Co.  V.  Hinds,  53  Pa.  312.  01  Am. 
Dec.  224,  8  Am.  Neg.  Cas.  C02;  Pittsburgh 
*  C.  R.  Co.  V.  Pillow,  70  P».  510,  18  Am. 

Rep.  424,  8  Am.  Heg.  Cas.  608.  But  those 
casts  are  d liferent  from  this. 

At  popular  resorts  and  other  like  places 
where  hundreds  eollect  at  one  time  to  board 
the  car«,  it  In  sometimes  necesfary  to  em- 
ploy a!!iiistants  to  keep  back  the  people  and 
prevent  ateidenta  from  croivding.  Coyle 
V.  Pliiladelpbia  &  R.  B.  Co.  260  Pa.  4S8, 
100  Atl.  1006,  14  N.  C.  C.  A.  168;  Kennedy 
V.  Pennsylvania  R.  Co.  32  Pa.  Super.  Ct. 
023.  But  a  transfer  point  «heie  twenty 
or  thirty  people  gather  to  take  paasage  on  a 
street  car  is  not  such  a  place,  and  none  of 
the  cases  above  cited  apply  to  the  facta  here 
presented.  The  diligence  of  counsel,  sup- 
plemented by  our  own  research,  has  failed 
to  find  en  analogous  case  where  a  recovery 
has  been  auatained.  Defendant's  request 
for  binding  instructions  sliould  have  lieen 
granted,  as  the  evidence  failed  to  diaclose 
negligence  on  ita  behalf.  That  not  having 
been  done,  the  court  should  have  granted 
the  motion  for  judgment  non  obstante  vere- 
dicto. This  being  decisive  of  the  case,  it  is 
unneceasary  to  contider  the  other  questions 
pieaented  in  the  record. 

Hie  Arit  and  aeveutli  aaBigamants  ol  er- 
ror ar«  euatainad,  and  thereupon  the  jud)^ 
MMit  is  revfraed  aid  ie  here  entered  for 
the  def endmt. 


Annotation — ^LidbOify  of  carrier  foi*  injory  raaultmg  from  negligent  or 
meddletome  acts  (rf  fellow  passenger. 


The  present  note  is  supplement  a  ^^■  to 
notes  to  Snre  v.  Milwankee  Electric  R. 
&  Liphf  Co.  37  L.B.A.(N.fi.)  724.  and  to 
Pniett  V.  Southern  R.  Co.  49  L.R.A. 
(N'.S.)  810  (see  those  notes  for  refer- 
ences to  annotations  of  related  ques- 
tions). It  ia  stated  in  the  note  in  37 
L.R.A.(N.S.)  724,  that  the  general  rule 
underlying  the  cases  is  that  a  carrier  will 
not  be  liable  for  injuries  to  pnssengers 
from  n^ligent  or  medflleHome  aefs  of 
other  passengers,  unless  it  has  notice  of 
such  acts,  or  reason  to  antioipate  them 
and  that  injury  will  result  from  them. 

Aa  to  earrier'a  liability  for  asasult 
by  fellow  passenger,  see  notes  to  Illi- 
nois C.  R.  Co.  T.  Minor,  18  UR.A.  627; 
Brown  t.  Chicago,  R.  I.  *  P.  R.  Co.  2 
L.I{.A.(N.S.)  105;  Jan  sen  v.  Minneap- 
olis &  St.  h.  B.  Co.  33  L.R.A.(N.S.) 
1206,  and  Lige  v.  Chicago,  B.  &  Q.  R.  Co. 
ante,  548. 
AMxmineeMenta  »Bd  ■Icaala. 

Supplementing  cases   in    notes   in  37 


iL.R.A.(N.S.)   726,  and  4S  L.E.A.(N.S.) 

■  811. 

Where  a  paaseuger  attempting  to  board 
a  standing  car  was  injured  when,  upon 
signal  given  by  someone  other  than  the 
conductor,  it  started  before  she  could 
safely  get  on,  it  was  held,  in  Haynes  v. 
Eimira  Water,  Light,  &  S.  Co.  (1918) 
182  App.  Div.  472,  170  N.  Y.  Supp.  369. 
a  question  for  the  the  jury  to  d(Aermine 
whether  the  conductor  was  reasonably 
attentive  to  his  duties  in  receiving  i>as- 
sengers  and  managing  the  car  at  the  time 
of  the  accident.  See  also  Lerrii  v. 
Hersbey  Transit  Co.  (1916)  2S5  Pa.  ISO. 
99  Atl.  800,  where  it  was  a  question  for 
the  jury  whether  the  act  of  prematurely 
starting  a  car,  causing  injury  to  an 
alighting  passenger,  was  that  of  another 
passenger  or  of  the  conductor. 

It  is  held  in  Anderson  v.  Northern  P. 
R.  Co.  (1915)  88  Wash.  139,  L.R.A. 
1917F,  1020,  152  Pae.  1001,  13  N.  C. 
C.  A.  451,  that  the  doctrine  res  ipsa 
loquitur  does  not  apply  to  render  a  rail- 
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road  company  liable  for  the  death  of  r 
passenger  thrown  from  the  train  by  the 
sudden  setting  of  the  emergency  brake, 
if  the  accident  is  shown  to  have  been 
due  to  a  passenger's  meddling  with  the 
brake  apparatus.  The  court  observes 
that  there  is  no  doubt  but  that  the  gen- 
eral rule  is  that  a  carrier  must  esereise 
the  highest  degree  of  care  and  foresight 
for  the  safety  of  its  passengers,  which  is 
compatible  with  the  practical  operation 
of  its  trains  or  cars.  The  evidence  in 
this  case  fails  to  disclose  that  the  re- 
spondent railroad  company  did  not  meet 
the  requirements  of  this  rule.  The  prox- 
imate cause  of  the  accident  was  the 
meddlesome  act  of  a  passenger,  which 
the  carrier,  in  the  exercise  of  the  high- 
est degree  of  care,  could  not  have  an- 
ticipated. 
MlaoellABMiiu  -  Mwes. 

Supplementing  cases  in  notes  in  37 
L.H.A.(N.S.)  727,  and  in  49  L.R.A.(N.S.) 
8ia 

In  holding  a  carrier  not  liable  in 
Wood  v.  Philadelphia  Rapid  Thansit 
Co.  ante,  817,  where  an  iron  pipe  car- 
ried on  the  shoulder  of  an  outgoing  pas- 
senger, came  in  contact  with  another  pas- 
senger, inflicting  irijwey,  the  court  said 
that  the  presumption  was  that  the  pu- 
senger  who  caused  the  injury  would  use 
due  care,  and  there  was  no  reason  why 
the  conductor  should  have  anticipated 
danger. 


Applying  the  principle  that  a  common 
carrier  is  not  responsible  for  injuries  lo 
a  passenger,  caused  by  the  misconduct 
of  others,  which  it  could  not  have  fore- 
seen and  guarded  against,  a  carrier  is 
held  not  liable  in  Eaton  v.  New  York,  N. 
H.  &  H.  tt.  Co.  (1917)  227  Blass.  113,  . 
116  N.  E.  815,  where  a  passenger,  while  - 
entering  the  car,  was  thrown  against  a 
brake  wheel  by  an  outgoing  passenger.  ~ 
The  court  obser^'ed  that  while  there  was 
evidence  that  the  car  which  the  plaintiff 
boarded  was  crowded,  there  was  no  evi- 
dence that  there  was  any  commotion  or  - 
disturbance,  or  that  anyone  was  pushing 
or  crowding  the  man  who  caused  the 
injury.  If  he  was  careless  or  ungentle- 
manly  in  his  conduct,  as  the  plaintiff 
contends,  the  defendant  cannot,  for  that  . 
reason,  be  held  liable  for  her  injury. 
There  was  no  evidence  to  show  that  the 
plaintitTs  injuries  were  due  to  miscon-  ■ 
duct  on  the  pari,  of  the  large  crowd  at 
the  station,  or  to  the  crowded  condition  ' 
of  the  car,  which  the  defendant  ought 
to  have  foreseen  and  guarded  against. 
Accordingly,  the  principles  of  law  stated 
in  Kuhlen  v.  Boston  ft  N.  Street  R.  Co. 
(1907)  193  Hmk.  341,  7  L.R.A.(N.S.> 
729,  118  Am.  St.  Rep.  616,  79  N.  E.  816; 
Beverley  v.  Boston  Elev.  B.  Co.  (1907) 
194  Haas.  450,  80  K  E.  607;  and  Qlen- 
nen  v.  Boston  Elev.  R.  Co.  (1911)  207 
Mara.  497,  32  L.R.A.(N.S.)  470.  03  X. 
K  700,  do  not  apply.  J.  D.  C. 
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MARION  COUNTY  et  aL,  Appts. 

(140  Tenn.  390,  204  S.  W.  1152.) 

Tax  —  Judgment  appealed  from. 

1.  Under  a  statute  requiring  all  prop- 
erty to  be  assesBBd  for  taxation,  a  judgment 
in  faTur  of  the  landowner  in  condemnation 
proceedings  le  aieeesable  although  it  had 
l)een  appealed  from. 

For  other  coves,  tee  Appeal  atid  Error,  III. 
b.  Taxee,  I.  e,  J,  in  Dig.  1-S2  2V.  8. 

Statute  —  ronMiriictlon  —  practical  In- 
terpretation. 

2.  Courts  are  not  bound  in  the  interpre- 
tation of  statutes  by  the  conntniption  put 
upon  them  by  officers  chHrged  with  their 
enforcement. 

For  other  rate*,  tee  Statute*,  II.  a,  i»  Dig. 
l~o2  X.  B. 

(Aufiust  10,  1918.) 


f.  —  As  to  tax  on  judgment,  see  an- 
following    this    case,    post.    S2.S; 

and  see  references  therein  to  annotations  on 
re  111  ted  questions. 


APPEAL  fay  defendants  from  a  decree  of 
the  Chancery  Court  for  Marion  County 
overruling  a  demurrer  to  a  bill  filed  to  en- 
join the  coIlMtion  of  certain  state  and 
county  taxes  asaesBed  against  plaintiff's 
property.    Reversed. 

Tlie  facts  are  stated  tn  the  opinion. 

Mr.  li.  R.  Darr,  for  appellants: 

The  chancellor  erred  in  holding  that  the 
Hssesament  was  illegal  and  void  because  of 
the  manner  in  which  it  was  made. 

Briscoe  v.  McMillan,  117  Tenn.  115,  100 
S.  W.  Ill  i  LouisviUe  4  N.  R.  Co.  v.  Bate*. 
12  Lea,  6T3. 

The  chancellor  erred  in  holding  that  tlir 
said  judgment  belonging  to  complainani 
vias  not  such  property  as  is  aBseaaable  for 
taxation  vmder  the  asseaament  laws. 

Cooley,  Const.  Lim.  Sth  ed.  p.  446;  37 
Cyc  7S3;  Cameron  v.  Cappeller,  41  Ohio 
St.  833;  People  ex  ret.  Tjfon  v.  Halsted,  211 
App.  Div,  318,  4S  N.  Y.  Supp.  685. 

Messrs.  Stewart  &  Stewart  and  Brown. 
Sparlock,  «-  Brown,  for  appellee: 

When  the  tax  is  conceived  to  be  illegal. 
and  when  no  method  of  revision  is  provided 
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other  than  a  resort  to  the  courts,  then, 
clearly,  the  taxpayei  has  that  right. 

Benedict  Bros.  t.  Bavidson  County,  110 
Tenn.  183,  67  S.  W.  806;  Little  Rock  &  M. 
R.  Co.  T.  Williams,  101  Tenn.  146,  48  S.  W. 
4-lS. 

In  every  case  of  doubt  statutea  are  con- 
strued moat  stronaiy  against  the  govern- 
ment, and  in  favor  o(  the  citiaen  or  subject, 
because  burdens  are  not  lo  Ije  imposed  be- 
yond what  those  statutes  expressly  and 
clearly  import. 

Chattanooga  Plow  Co.  v.  Havs,  125  Tenn. 
l.J5,  140  S.  \V.  1068;  Memphis  v.  Bing,  04 
Tenn.  644,  30  S.  W.  745;  Black,  Interpreta- 
tion of  Laws,  2(1  ed.  g  92, 

The  judgment  was  not  a  proper  subject 
for  taxation. 

Arnold  v.  Middleton,  41  Conn.  206;  Low- 
ell V.  Street  Cotnrs.  lOfl  Mass.  5*0;  Bucks- 
port  V.  Woodman,  68  5Ie.  33. 

Fratreee,  J.,  delivered  the  opinion  of  the 
court  r 

The  question  presented  for  determination 
ii:  Are  judgments  in  condemnation  pro- 
ceedings, pending  upon  appeal,  taxable? 

At  the  April  term,  1914,  of  the  circuit 
court  of  Marion  county,  complainant  re- 
covered a  judgment  for  S35,918.3S  against 
the  Chattanooga  t  Tennessee  River  Power 
Company  for  her  lands,  which  had  been  ap- 
propriated and  submerged  by  the  building 
of  a  dam  by  the  company  across  the  Tennes- 
see river  at  Hale'a  Bar. 

It  appealed  from  this  judgment  to  the 
court  of  civil  appeals,  and  .on  October  17, 
1914,  that  court  rendered  a  judgment  in 
favor  of  the  complainant  for  349,500.  The 
i-ompany  Gled  a  petition  tor  certiorari  in 
the  supreme  court,  which  was  granted  prior 
to  January  10,  1015.  On  January  30,  1B15, 
the  judgment  of  the  court  of  Jlivil  appeals 
n-aa  affirmed  by  this  court,  and  a  abort  time 
thereafter  was  paid. 

Upon  her  tax  list  for  the  year  1B15,  filed 
with  the  county  assessor,  the  complainant 
did  not  return  thia  judgment.  The  assessor 
thereafter  made  a  supplemental  list  for  her, 
aaseasiDfc  the  judgment  at  $40,000.  She 
appeared  before  the  county  board  of  equal- 
ization and  protested  against  the  action  of 
the  assessor,  but  without  success. 

Complainant  not  having  paid  the  tax 
upon  tJie  judgment,  the  county  trustee  is- 
sued execution,  and  a  levy  was  threatened. 
She  then  paid  the  state's  portion  of  the 
tax,  and  sought  to  recover  the  same  by  this 
hill,  and  to  enjoin  the  county  from  making 
a  levy  for  the  amount  due  it. 

The  case  was  heard  before  the  chancellor, 
upon  an  agreed  statement  of  facts,  and  he 
entered  a  decree  for  the  recovery  of  the 
amount   paid   the  state,   and   enjoined   the 
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county  from  making  a  levy.  The  county 
trustee  has  appealed  to  this  court. 

By  Acts  1807,  chap.  602,  §  5  (1)  (Thomp- 
son's Shannon'H  Code,  subsec.  1,  §  774),  it 
is  provided  tiiat  all  property  shall  be  as- 
sessed for  taxes  for  the  current  year  as  of 
January  10  th. 

We  think  the  action  of  the  chancellor 
was  erroneous,  and  that  the  judgment  is  n 
proper,  subject  for  ta."£ation. 

In  Cameron  v.  Csppcller,  41  Ohio  St.  533, 
it  was  held  that  a  judgment  which  was 
pending  upon  appeal  was  taxable,  Tlie 
judge  who  delivered  the  opinion  of  the  court 
observed:  '"Surely,  when  a  legal  claim  is 
reduced  to  judgment,  although  there  is  al- 
leged error  in  so  doing  it,  it  does  not  bo 
lose  its  taxable  character  as  to  excuse  itfl 
owner  from  returning  it  tor  taxation  at 
its  true  value." 

In  People  ex  rel.  Lyon  v.  Halsted,  20 
App.  IHt.  3ie,  49  N.  V.  Supp.  885,  it  was 
held  that  a  claim  against  the  city  of  New 
York  for  property  taken  under  condemna- 
tion proceedings,  which  was  pending  upon 
an  appeal  from  an  appraisement,  was  a 
proper  subject  for  assessment. 

It  is  insisted,  however,  that  in  the  fol- 
lowing cases  the  contrary  was  held:  Ar- 
nold v,  Middletown,  41  Conn.  207;  Bucks- 
port  V,  Woodman,  88  Me,  33;  Lowell  v. 
Street  Comra.  108  Maas.  540.  An  atten- 
tive examination,  however,  of  these  cases 
shows  that  they  do  not  support  this  con- 
tention. 

In  the  Connecticut  case,  the  municipality 
had  the  plaintiff's  property  appraised,  but 
it  never  appropriated  it,  and,  under  tlie 
statute,  it  had  sixty  days  within  which  to 
decide  whether  it  would  take  it.  The  court 
held  that  during  this  period  the  plaintiff 
had  no  cause  of  action. 

In  the  Maine  case,  it  appeared  that  there 
was  a  [!laim  for  some  ships  which  had  been 
destroyed.  The  opinion  states  that  it  whs 
a  debt  due  by  one  government  to  another, 
and  that  no  appropriation  had  been  made 
hy  Congress  to  pay  the  claim,  and  for  that 
reason  it  was  not  a  proper  subject  for  taxa- 

In  the  Massachusetts  case,  it  wbb  sought 
to  assess  a  claim  tor  damages  for  land  con- 
dHnned  by  the  city  of  Boston  to  widen  a 
street.  The  court  lield  that  in  view  of  the 
fact  that  the  damages  were  uncertain,  and 
had  not  been  passed  upon  by  a  jury,  there- 
fore the  claim  should  not  be  taxed.  How- 
ever, in  the  later  case  of  Powers  v.  Worces- 
ter, 210  Mass.  471,  S7  N.  E.  05,  the  sound- 
ness of  the  opinion  in  Lowell  v.  Street 
Comra.  was  doubted.  But  the  court  held 
that,  in  view  of  the  long-standing  judicial 
interpretation   of   the   statute,   it  was  im- 
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proper  for  the  court  to  cliange  the  mf«ning  tion  to  construe  all  laws.  However,  vre 
given  it  |  Khali  prespntly  see  that  rules  for  the  oon- 

It  18  insiBtcd  nit!i  great  earneBtnuas  that,  '  Btructioii  of  statutes  have  no  place  in  this 
after  diligent  inqiiirj,  no  instance  has  been    case. 

found  in  Tennessee  where  a  judgment  has  Finally,  it  is  insisted  that  judgment' 
Iwen  assessed  tor  taxes,  and  that  the  reve-  j  pending  upon  appeal  cannot  be  properly 
nue  officials  of  the  ftate  have  construed  the  assessed.  The  insistence  is  that  they  may 
tflx  laws  not  to  include  pending  judgments.  |  be  reversed  aud  eventually  prove  of  no 
Counsel  contend  that  the  interpretation  put  value.  It  is  also  contended,  with  wucli 
upon  the  revenue  ttatutea  by  the  officers  earnestness,  that  judgments  having  as  their 
charged  with  the  duty  of  applying  them  .  Irnsis  something  inlangible  would  likewise 
xhould  be  followed  by  the  courts.  Further-  ;  have  to  be  aeeessed,  as  well  as  judgment' 
more,  it  is  urged  that  all  <)uestions  of  doubt  i  having  a  tangible  basis,  and  that  there  is 
sliould  be  resolved  rgainst  the  government,    thus   presented   great   difficulty   in    placing 

In  Chattanooga  Plow  Co.  v.  Hays,  125  a  valuation  on  them.  We  are  not  called 
Tenn.  155,  140  S.  W.  106S,  it  was  naid :  upon  to  pass  on  the  question  as  to  whether 
''Tlie  construction  placed  upon  a  statute  by  judgments  having  an  intangible  basis  ar'- 
Ihe  officers  whose  duty  it  is  to  execute  it  taxable.  The  facta  here  do  not  present 
is  entitled  to  great  consideration.  United  '  the  iiuestion.  The  argument  that  a  judg- 
fStfttea  V.  Cerceedo  Hermanos  y  Compafiia,  j  ment  in  a  condemnation  proceeding  may 
20B  U.  S.  337,  52  L.  ed.  821,  2S  Sup.  Ct  be  reversed  cannot  avail.  In  Southern  T.. 
Rep,  532;  Union  Ins.  Co.  v,  Hoge,  21  How.  Co.  v.  Jennings,  130  Tenn.  455,  171  S.  W. 
35,  18  L.  ed.  61:  36  Cyc,  1140.  ...  It  S2,  it  was  said  that  the  attitude  of  a  con- 
is  also  a  settled  rule  of  interpretation  in  demnor  in  possession  of  property  appropri- 
ihis  state  that  etatutea  levying  taxes  or  nted  wan  that  of  a  claimant  to  ownerehi}. 
duties  upon  citi?:enB  will  not  be  extended,  with  fhe  concession  of  liability  for  compen- 
liy  implication,  beyond  the  clear  import  of  sation.  The  right  to  condemn  being  on; 
the  language  used,  nor  will  their  operation  of  the  way,  the  only  question  is  aa  to  the 
l>e  enlarged  so  aa  to  embrace  matters  not  amount  the  owner  is  entitled  to  recover. 
Npecifically  pointed  out,  although  standing  Error  in  the  judgment  cannot  result  in 
upon  B  close  analogy,  AH  questions  of  depriving  the  owner  ultimately  of  a  recov- 
doubt  arising  upon  the  construction  of  the  j  ery  for  some  amount.  What  good  reason, 
statute  will  he  resolved  against  the  govern-  '  then,  can  l>e  su^ested  for  permitting  it  to 
ment,  anil  in  favor  of  the  citizen,  because  .  eaeape  taxation. 

Iiurdenx  are  not  to  1>e  imposed  l>eyond  what  I  The  fact  that  it  may  be  difficult  to  a^- 
the  statute  e.\pressly  imports."  >  sesa   property   at   its   actual   worth    i«   n<pt 

See  English  v.  Crenshaw,  120  Tenn.  531,  a  valid  argument  for  permitting  it  to  e'- 
17  L.H.A.(X.S.)  753,  127  Am.  St.  Rep.  1025,  cape  taxation-  It  is,  perhaps,  impos«iMf 
110  S.  W.  210;  Memphis  v.  Bing.  di  Tenn.  to  accurately  value  anything  that  iii  n.H 
644,  30  S.  W,  745;  Crenshaw  v.  Jloore.  124  readily  marketable.  This  reason,  howeier. 
Tenn.  528.  34  L.R.A. {N.S.I  1181,  137  S.  '  ig  not  an  excuse  for  exempting  such  prop- 
W.  924;  Ann.  Cas.  1013A,  160;  Gulf  Rcf.  j  erty  from  bearing  its  proportionate  par! 
Co,  V.  Chattanooga,  136  Tenn.  505,.  ISO  S,  ■  of  the  burden  of  government,  and  la  no  nt. 
\V.  463.  I  Bwer   to   the  mandate  of   the   Constituti^i! 

The  court  was  there  speaking  of  mat- !  of  the  state, 
ters  which  were  manifestly  ambiguous,  Un- .  Article  2,  g  28,  of  the  Constitution,  says: 
der  such  circumstances  what  was  said  was  i  "All  propcity,  real,  personal  or  mixed,  shall 
applicable.  In  cases  where  doubts  arise  .  be  taxed,  but  the  legislature  may  exccp; 
as  to  whether  the  property  sought  to  be  such  as  may  be  held  by  the  state  by  coun- 
taxed  is  taxable,  this  court,  following  the  tics,  cities  or  towns,  and  used  exclusively 
rule  quoted,  resolves  the  doubt  in  favor  of  |  for  public  or  corpor:ttion  purposes,  and  sucii 
the  taxpayer,  and  in  interpreting  revenue  |  as  may  be  held  and  used  for  purposes  pure- 
atatutes  has  followed,  where  consistent,  the  i  ly  religious,  charitable,  scientific,  literary 
common  understanding  and  interpretation  '  or  educational,  and  shall  except  one  thou*- 
of  the  fiscal  odicers  of  the  stt,te:  but  it  is  a,  I  and  dollars'  worth  of  personal  property  in 
fixed  rule,  -and  heretofore  hta  been  ao  de-  j  the  haiids  of  each  taxpayer,  and  the  direct 
clared,  that  the  courts  are  not  bonnd  by  the  !  product  of  the  soil  in  the  hands  of  the 
construction  put  upon  statutes  by  the  o9i' '  producer  and  hfs  immediate  vendee.  All 
cers  charged  with  their  enforcemait.  State  property  shall  be  taxed  according  to  i!  = 
V,  Iturphy,  101  Tenn.  515,  47  8.  W.  1098,  value,  that  value  to  be  ascerUincd  In  sn.Ti 
To  hold  otherwise  would  make  the  judg-  manner  aa  the  legislature  shall  direct,  '<.' 
ments  of  the  courts  subservient  to  the  opin-  that  taxes  shall  be  equal  and  uniforii 
ioa  of  the  tax  ofhcials,  and  this  would  be  throughout  the  state." 
an  abandonment  by  the  court  ol  its  func-        This  language   is  simple  and  unambiipi- 
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oua.  It  is  not  necessary  to  invoke  rules  of 
coastmctlon  to  ascertain  its  weaning.  In 
State  Nat.  Bank  t.  Mempliis.  118  Tenn. 
*i53,  7  L.B.A.(N.S.)  063,  9-1  S,  W.  006,  8 
Ann.  Cas.  22,  this  court  in  interpretin 
Raid:  ^ts  force  ea.nnot  be  dissipated  by 
construction ."  It  ie  positive  and  impera- 
tive. Memphis  V.  Memphis  Citv  Bank,  01 
Tinn.  688,  10  S.  W.  104o;   NaAville  &  K. 


R.  Co.  v.  Wilson  County,  80  Tenn.  808,  15 
S.  W.  446;  Chattsnooga  v.  Nashville,  0.  A 
St.  L.  R.  Co.  7  Lea,  976. 

The  decree  sustaining  the  hill  is  reversed, 
and  the  cause  will  be  remanded,  in  order 
that  the  chancello!-  may  fbc  the  fee  of  tiie 
solicitor  of  the  defendant.  Nashville,  C. 
4  St.  L.  R.  Co.  V.  Marion  County,  120  lenn. 
347,  108  8.  W.  1058. 


AuDOtattoii— Tax  cm  jadgment. 


The  queetioD  of  the  eo&atitiiiionality 
of  specific  tax  upon  judRinent  is  treated 
in  note  to  St.  Louia,  I.  M.  &  R.  R.  Co.  v. 
Pritchard,  32  L.R.A.(S.,S.)   17(1. 

The  case,  Prtor  v.  Mahiov  CoDirtT, 
ante,  820,  holdiug  that  a  judgment  in  con- 
denuiatioii  proceedings  pending  Appeal 
is  taxable,  is  supported  bv  Cameron  v. 
Cappeller  (1885)  41  Ohio  St.  633,  where 
a  judgment  pending  appeal  i»  said  to  be 
taxable,  the  court  stating  that  when  a 
l^tttl  el«im_is  reduced  to  judgment,  al- 
thoagh  there  is  alleged  error  in  so  doing, 
it  does  not  so  lose  its  taxable  character 
as  to  excnae  its  owner  from  returning  it 
for  taxation  at  ita  true  value. 

Appraisement  of  da  mages  for  land 
taken  for  a  railroad,  however,  was,  in 
Arnold  r.  Middletown  (1874)  41  Oonn. 
206,  held  not  taxable  property.  By  stat- 
ute, observed  the  court,  a  railroad  com- 
pany may  lay  out  a  line  for  its  road  and 
eanse  an  ^praisement  of  damages  OC' 
eaeioned  to  landholders  by  sTich  layout 
to  be  made  in  writing.  This  writing 
must  be  filed  with  the  elerk  of  the  su- 
perior eonrt  in  the  county  where  the  land 
lies,  to  be  by  him  recorded,  and  this 
record  is  to  have  the  effect  of  a  judg- 
ment, and  execution  may  ittsue  at  the 
end  of  aixty  days  from  the  time  of 
such  r«ttirD,  in  favor  of  the  persons,  re- 
speetirdy,  t6  -vhom  damages  may  be  ap- 
praiaed.  The  statute  also  provides  that 
if,  after  soeh  layout  and  appraiaeaent 
of  damages,  the  tailroad  company  shall 
abandon  or  dia«oiitinne  any  part  or 
btkneh  thereof  before  the  same  shall 
have  been  openad  and  n-orked,  no  Action 
shall  ha  brought  igainst  the  company  for 
the  recovery  of  such  appraisement  by 
any  owner  of  land  over  which  the  road 
had  been  laid  out  and-  di  a  continued. 
Therefore,  durii^  the  period  of  sixty 
days  next  after  the  filing  of  the  written 
appraisement  in  the  clerk'^  ofSce,  the 
layout  oE  the  railrooti  and  the  conse- 
quent appraisement  of  damages  are  pro- 
visional and  experimental  acts,  only;  it 
is  within  the  power  of  the  company  to 
render  both  entirely  void.  During  that 
I..R.A.iei8F. 


period  the  plaintitf  had  no  fixed  debt 
or  cause  of  action  against  the  railroad 
company;  nothing  certain  in  the  pres- 
ent; nothing  certain  to  become  due  at 
any  future  time.  He  had  only  an  ex- 
pectancj',  a  possibility;  and  this  liable 
to  be  destroyed,  without  or  in  spite  of 
any  act  on  his  part.  In  this  case,  this 
period  of  sixty  days  included  the  lat 
day  o£  October,  IStO,  from  whioh  day 
the  law  of  taxation  speaks.  All  thin;^ 
are  to  be  taken  as  they  stand  on  that 
day;  and  on  that  day  this  appraisement 
of  $6,000  in  favor  of  the  plaintiff  against 
the  railroad  company  was  not, 


!  to  taxation  as  a^nat  him.  Therefore. 
'  it  was  ira.pn>p«rly  placed  in  the  list  filled 
!  out  by  the  assessor,  as  a  basis  for  tax- 

I  It  was  held  in  Smith  v.  Byera  (1871) 
I  i3  Qa.  101,  that  a  judgment  in  equity, 
directing  the  lemeval.  of  trustees  .  for 
maladmiuiatrationi  and  that  they  pay  a 
certain  amount  into  the  hands  of  a 
receiver  that  it  may  go  into  the  hands 
of  a  new  trustee,  to  be  managed  acpord- 
iog  to  the  terms  of  the  trust,  ia  not  such 
a  debt  as  the  plaintiffs  in  the  bill,  the 
beneficiaries,   are  bound   to  pay   taxes 

The  decision  in  Lowell  v.  Street  Comxa. 
(1871)  106  Uass.  540,  holds  that  dam- 
ages for  taking  laud  to  widen  a  stre<^ 
do  not  conatitute  a  debt  taxable  under 
statute,  against  a  landholder,  until  they 
become  fixed  and  receivable  as  his  abso- 
lute personal  estate. 

So,  it  is  held  in  Bueksport  v.  Wood- 
man (1877)  68  He.  33,  that  an  award 
of  the  commissioners  of  Alabama  claims 
does  not  constitute  a  debt  taxable  under 
statute,  until  an  appropriation  Is  made 
by  Congress  for  the  payment  of  the 
award. 

The  ease  of  People  ex  rel.  Lyon  t. 
Halsted  (1998)  26  App.  Div.  316.  49  F. 
y.  Supp,  685,  affirmed  in  (18S9)  159 
N.  T.  533,  53  N.  E.  U30.  is  suffleiflnfly 
set  out  in  the  opinion  of  Pbyor  v.  Mar- 
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ION  COUNTT,  ante,  820,  where  comment  is  I  v.  Woodman  (1877)  68  He.  33,  and  Low- 
made  upon  the  cases,  Arnold  v.  Middle-    ell  v.  Street  Comrs.  (Mass.)  supra. 
town    (1874)    41   Conn.  207;  Buoksport  I  J.  D.  C. 


NEW  YORK  COURT  OF  .\PPEALS. 

CABROLL  H.  JOHNSON,  Appt., 


(222  N.  Y.  443,  IIB  N.  E.  72.) 

CItII  righls  —  place  of  public  accom- 
■nodstion  —  danclnf;  pavilion. 
A  dancing  pafilion  maintained  by  an  elec- 
tric railwaj  company  as  part  of  a  public 
park  operated  in  comtection  with  its  rail- 
way system  is  within  the  provision  of  a 
statute  entitling  all  persona  to  full  and 
equal  accommodation,  advantages,  and  privi- 
leges of  any  place  of  public  accommodation, 
resort,  or  amusement,  and  therefore  the  com- 
pany la  liable  in  damages  for  excluding  a 
negro  from  its  use. 

For  other  oa«e»,  %ee  Civil  RigkCi,  in  Dig. 
1-52  N.  8. 

(February  12,  1918.} 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a 
judgment  of  a  Trial  Term  for  Cayuga  Coun- 
ty in  his  favor,  in  an  action  brought  to  re- 
cover a  penalty  for  alleged  violation  of  the 
Civil  Rights  Law.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oscar  Tryon,  for  appellant: 

The  learned  trial  court  held,  as  matter 
of  law,  that  the  "dancing  pavilion"  was 
such  a  "place  of  public  accommodation, 
resort  and  amusement"  as  is  contemplated 
by  the  statute  under  which  this  action  is  j 
brought,  and  submitted  to  tlie  jury  the ' 
questions,  whether  or  not  the  plaintiff  was 
secluded  and  deprived  of  the  privilege  of 
dancing  there   because  of   hia   color, 

Prnchey  v.  Eagleson,  15  Ind.  App.  94,  43 
N.  E.  146;  Hubert  v.  Jose,  14B  App.  Div. 
718,  132  N.  Y.  Supp.  811;  Baylies  v.  Curry, 
128  lU.  287,  21  N,  E.  695, 

The  exclusion  of  plaintiff  from  the  pa- 
vilion, and  the  denial  to  him  of  the  privi- 
leges and  enjoyment  accorded  to  others 
there,  rendered  the  defendant  liable  for  the 
penalty  imposed  by  the  statute. 

Grannau  v.  Weatchester  Racing  Asao.  16 
App.  Div.  8,  44  K.  Y.  Supp.  T95;  Joyner 
V.   Moore-Wiggins   Co.   152  App.   Div.   266, 

Note.  —  Ab  to  what  places  are  wiUiin 
Civil  Rticbts  Statutes,  see  annoUtion  fol- 
lowing Qibbs  V.  Arras  Bros,  post,  829; 
and  references  therein  to  aBUotations  oa  re- 
lated questions. 
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138  N.  Y.  Supp.  578,  affirmed  in  211  N.  Y. 
522,  105  N.  £.  1086;  Youngstown  Park  t 
F.  Street  R.  Co.  v.  Tokus,  4  Ohio  App.  27$, 
22  Ohio  C.  C.  N.  S.  417;  Johoaon  t. 
Humphrey  Pop  Corn  Co,  24  Ohio  C.  C.  135; 
Jones  v.  Broadwav  Roller  Rink  Co.  136 
Wis.  69S,  19  L.R.A.(N,B.)  907,  118  N.  W, 
170;  People  v.  King,  110  N,  Y.  423,  1 
L.1{.A.  293,  6  Am.  St.  Rep.  389,  18  N.  E. 
245;  Ferguson  v.  Oies,  82  Mich.  368,  B 
L,R,A.  588,  21  Am.  St.  Rep.  5T6,  40  N.  W. 
718. 

Messrs.  NoltlnKhain,  NotUnctwm,  A 
Edgcomb,  for  respondent: 

Statutes  imposing  penalties  are  strieUj 
construed,  and  the  party  seeking  to  enforce 
such  penalty  must  bring  himself  within 
the  very  letter  of  the  law.  A  person  sued 
for  a  penalty  is  entitled  to  every  reaaon- 
abte  doubt  in  the  construction  of  the  atat- 
ute   under   which    the  action    is   brought. 

Goodspeed  v.  Ithaca  Street  R.  Co.  184 
N.  Y.  351,  77  N.  E.  302;  Wysocki  t.  Erie 
R.  Co.  155  App.  Div.  798,  140  N.  Y.  8«pp. 
»60;  McCarthy  v.  International  B.  Co.  126 
App.  Div.  182,  110  N.  Y.  Supp.  636;  Kevand 
V.  New  York  Teleph.  Co.  159  App.  Div. 
628,  146  N.  Y,  Supp.  414;  Chaaa  v.  New 
York  C.  B.  Co.  26  N.  Y.  523;  Wood  v.  Erie 
R.  Co.  72  K.  Y.  196,  28  Am.  Rep.  125; 
Qifford  v,  Olen  Teleph.  Co.  64  Miae.  468. 
108  N.  Y.  Supp,  53;  Stewart  v.  Metropoli- 
tan Street  R.  Co,  20  Misc.  605,  46  N.  V. 
Supp.  414 ;  Wichelman  v.  Western  U. 
Teleg.  Co.  30  Misc.  460,  62  N.  Y.  Supp.  491. 

The  dancing  floor  in  queation,  the  free 
and  equal  accommodation  and  privileges  of 
which,  it  is  claimed,  were  denied  the  plain- 
tiff on  account  of  his  color,  is  not  such  a 
place  of  public  accommodation,  resort,  or 
amusement  as  is  contemplated  by  the  stat- 
ute in  question. 

fiurks  v.  Bosso.  ISO  N.  Y.  Ml,  105  Am. 
St.  Rep.  762,  73  N.  E.  68;  Cecil  t.  Green. 
181  IH.  263,  32  L.R.A.  566,  43  N.  E.  IIOS; 
People  ex  rel.  Gaskill  v.  Forest  Home 
Cemetery  Co.  258  111.  36,  URA.1917B.  946. 
101  N.  E.  219,  Ann.  Cas.  1914B,  277: 
Brown  v.  J.  H.  Belt  Co.  146  Jowa,  89,  27 
L,R.A,(N,S.)  407,  123  N.  W.  231.  124  N. 
W.  901,  Ann,  Cas.  1912B,  852;  People  v. 
Phyfe,  136  N.  Y.  654,  19  L.R.A.  141.  32 
N.  R,  978;  Bristor  v.  Smith,  158  K  Y.  157. 
53  N.  E.  42;  State  Bd,  of  Pharmacy  t. 
Gasau,  J95  N.  Y.  197,  88  N,  E.  66;  Lnnlrv 
v.  Mede.  127  App.  Div.  557,  111  K.  Y.  Supp. 
833,  affirmed  in  194  N.  Y.  644,  87  N.  E. 
1121 ;  Rarmance  v.  Ulster  County,  71  N.  Y. 
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481;  People  ex  rel.  Bainett  v.  Barflctt,  IGD 
III.  App.  304. 

The  dancing  pavilion  in  question  is  a 
private  and  not  a  public  place,  and  there- 
foFL-  is  not  covered  bj"  tlie  atalute. 

People  ei  rel.  Suiter  v.  Hol-lpin-Frie- 
sian  Abbo.  41  Hun,  43U. 

Clmse,  J.,  delivered  tlte   opinion  of  tlie 

Section  40  ot  tlie  Civil  Bightt  Law 
(Laws  1009,  chap.  14,  amended  by  Laiva 
1913,  chap.  UCJ;  Consol.  'Lawn,  chap.  6|, 
provides  as  follows:  "All  persons  witliin 
the  jurisdiction  of  this  stRte  shnll  be  en- 
titled to  the  full  and  etjual  Hccouiniodations, 
advantages  and  privileges  of  anv  place  of 
public  accommodation,  resort  or  amuse- 
ment, subject  only  to  the  ooiiditiona  and 
limitations  established  by  law  and  applica- 
ble alike  to  all  persons.  Xo  person,  being 
the  owner,  lessee,  proprietor,  manager, 
superintendent,  agent  or  employee  of  any 
such  place,  shall  directly  or  indirectly  re- 
fuse, withhold  from  or  deny  to  any  person 
any  of  the  accommodations,  advantages,  or 
privileges  thereof,  or  directly  or  indirectly 
publish,  circulate,  issue,  display,  post  or 
mail  any  written  or  printed  conimunica- 
tion,  notice  or  advertisement,  to  the  effect 
th*.t  any  of  the  acconimodations,  advan- 
tages and  privileges  of  any  such  place  shall 
be  refused,  withheld  from  or  denied  to  any 
person  oo  account  of  race,  creed  or  color, 
or  that  the  patronage  or  custom  t)iereat, 
of  any  person  belonging  to  or  purporting 
to  be  of  any  particular  race,  creed  or  color 
is  unir>elcome,  objectionable  or  not  accept- 
able, desired  or  solicited.  ...  A  place 
of  piiUic  accommodation,  resort  <»  amuse- 
ment within  the  meiming  of  this  article, 
shall  be  deemed  to  include  any  inn,  tavern 
or  hotel,  wfaetlMr  eonducted  for  the  enter- 
tainment of  transient  guests,  or  for  the 
accommodation  of  those  seeking  health, 
recreation  or  rest,  any  restaurant,  eating 
house,  public  conveyance  on  land  or  water, 
batklKNiBe,  barber  shop,  theater  and  music 
hall.     .     .     ." 

Any  person  tiolating  the  provisions  of 
the  section  quoted  is  liable  to  a  penalty 
for  each  and  every  violation  of  not  less 
than  «I0O  nor  more  than  $600,  to  be  reooi- 
ered  by  the  person  aggrieved  thereby.  Civil 
liigbts  r^iw,  S  41. 

Tlie  plaintiff,  a  colored  man  wbose  char. 
acter  and  conduct  would  appear  to  have 
been  unobjectionable,  alleges  that  he  was  by 
the  defendant  denied  full  and  equal  accom- 
modations, advantages,  and  privileges  at  a 
place  la  this  state  ot  public  accommodatfon, 
resort  or  amusement  on  the  12th  day  of 
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June,  IS14,  and  he  brings  this  action  to 
recover  the  penalty  provided  by  statute. 

There  is  no  denial  of  the  statement  that 
the  defendant  railroad  company  owns  and 
maintains  in  connection  with  its  trolley 
railroad,  a  public  park,  consisting  of  several 
acres  of  land,  known  as  T..akeside  park,  on 
Owasco  lake,  near  the  city  of  Auburn. 
Passengers  are  carried  by  it  from  the  city 
to  the  north  side  of  the  park.  From  the 
place  where  the  passengers  alight  from  its 
ears  there  is  a  cement  walk  to  the  lake,  and 
at  about  the  middle  of  the  park  there  is  a 
large  building  called  a  pavilion.  The  walk 
passes  through  an  open  part  of  the  pavil- 
ion. In  such  open  part  of  tbe  pavilion  is 
a  fountain,  and  in  one  end  of  the  pavilion 
a  restaurant,  and  in  the  other  end  thereof 
a  dancing  floor.  Un  the  south  side  of  the 
pavilion  is  a  wide  platform'  or  veranda. 
There  are  chairs  and  tables  on  this  plat- 
form and  in  the  grounds.  Swings  and  other 
places  of  accommodation,  resort,  and  amuse- 
ment are  maintained  in  different  places 
throughout  the  grounds.  The  day  in  ques- 
tion was  maintained  as  a  memorial  day  . 
by  the  colored  people,  in  memory  of  a  col- 
ored woman  who,  in  her  lifetime,  was  well 
known  in  different  parts  of  the  state.  Be- 
tween 2  and  3  o'clock  in  the  afternoon  the 
plaintilT  with  three  women  friends,  all 
young  colored  people,  took  one  of  the  de- 
fendant's cars  at  Auburn  far  Lakeside 
park.  They  spent  most  of  the  afternoon 
walking  about  the  grounds  and  enjc^ng 
tlie  TariouB  amusements,  and  then  went  to 
the  pavilion  and  watched  the  dancers.  Tbe 
danciag  flora-  accommodated  SCO  to  1,000 
dancers.  An  orchestra  of  seven  pieces  was 
maintained  by  the  defendant,  and  a  direc- 
tor of  dancing  was  employed  by  it-  Before 
a  person  would  be  admitted  to  the  dancing 
Boor  it  was  uecexsary  for  such  person  to 
obtain  a  button  from  an  attendant  with  a  > 
uniform  similar  to  the  ones  worn  by  the  } 
men  employed  on  tbe  defendant's  ears.  Tlie 
attendant  sold  the  buttons  to  men  for  10 
cents  each,  and  to  women  for  6  cents  each. 
Tlie  attendant  testified  that  he  had  Mver 
seen  anyone  excluded  from  the  dancing 
floor  eicept  for  drunkenness  or  disorderly 
conduct.  The  plaintiff  and  his  friends  had 
some  conversation,  and  they  saw  in  a  con- 
spicuous place  a  sign  reading;  "Procure 
your  buttons  from  uniformed  attendant." 
Plaintiff  t}ien,  with  the  mon^  necosMry 
to  purchase  the  buttons,  applied  for  them 
to  the  attendant,  and  the  plaintiff's  testi- 
mony relating  thereto  is  as  follows:  "T 
said  I  wanted  to  get  soma  dancing  buttons, 
and  he  replied:  'You  don't  want  Bnydance 
buttons,  do  youf  I  said:  'Yes,  sir.'  He 
said:   'I  cant  sell  vou  any  dancing  but- 


«20 


NEW  YORK  COURT  OP  APPEALS. 


ton.'  I  fiaid:  '^Vhat  is  your  reason?'  He 
said:  "Thoae  are  mj  orders.'  I  said: 
'From  whom  did  you  get  your  orders,  Mr. 
Roseboom?'  He  Baid;  'I  got  my  ordei 
from  tlie  ratlroaii  company.'  " 

The  jury  has  found,  io  substance,  that 
the  plaintiff  on  account  of  his  being  e 
colored  nuin  was  refused  eijual  accoiunioda- 
tions,  advantages,  and  privileges  at  a.  place 
of  public  accommodation,  resort  and  atnuse- 
ment.  We  think  the  evidence  is  such  as  to 
justify  its  conclusion  upon  the  tacts.  Peo- 
ple V.  King,  110  N.  Y.  418,  422,  I  L.R.A. 
2B3,  B  Am.  St.  Rpp.  380,  18  N.  E,  245. 

The  important  question  lor  our  consid- 
eration is  whether  tlie  dancing  floor  was, 
under  the  circmnatajicea  described,  in- 
cluded within  the  provisions  of  §  40  of  the 
Civil  Rights  Law  which  we  have  quoted. 
This  court  has  recently  had  the  Civil  Uights 
Lhw  under  consideration  in  Gibbs  v.  Arr&9 
Broa.  222  N.  Y.  332,  intra,  118  N.  E. 
8oT.  In  that  case  the  court,  speaking  by 
Judge  Collins  says:  "Tlie  clear  intention  of 
the  legislature  is  not  to  be  defeated  through 
interpretation." 

Keferring  to  the  c  las  a  iH  cation  stated  in 
the  statute,  the  court  further  says:  "Those 
places  include  each  of  those  utilities,  facili- 
ties and  agencies  created  and  operated  for 
the  common  advantage,  aid,  and  benefit  of 
the  people,  the  denial  of  which  to  any  per- 
Bon  would  be  a  discriminatory  obstruction 
or  deprivation  in  achieving  prosperity, 
health,  devel<^ment,  or  happineae.  The 
MiiBting  legiilative  classification  is  not 
based  upon  the  existence  of  a  licente  or 
franchise  from  the  state  to  the  proprietor 
of  the  place  or  to  the  place  itself." 

The  court  further  says:  '"nie  legislature 
clearly  had  in  mind  In  enacting  this  statute 
that  it  should  apply  only  to  those  it  selected 
and  named  and  to  such  others,  it  any,  de- 
voted to  the  general  advantage,  comfort,  or 
benefit,  and  essential   or  directly  auxiliary 


to  the  prosperity,  health,  development,  w 
happiness  of  the  citisen." 

In  that  case  it  was  held  that  a  liquor 
saloon  corresponds  closely  with  an  ordinary 
store  or  shop,  and  is  not  a  place  of  publit 
accommodation,  within  the  letter  or  spirit 
oC  the  statute.  We  sustain  the  ruling  ia 
that  case,  but  are  of  the  opinion  that  (be 
dancing  floor,  under  the  particular  circnin- 
stances  disclosed  in  this  case,  was  a  place 
of  public  accommodation,  resort,  or  amitte- 

Thc  defendant,  iu  its  business  as  a  public 
service  corporation,  comes  within  the  ex- 
press language  of  the  statute  bo  far  as  it 
maintains  a  "public  conveyance  on  land  or 
wa.ter."  The  park  in  question  was  con- 
cededty  maintained  as  a.  public  place.  It 
was  not  maintained  as  an  JndependEnt 
business,  but  as  an  auxiliary  to  the  defend- 
ant's pansenger  business  and  in  connection 
therewith.  It  and  the  amusements  afforded 
tlierdn  are  maintained  for  the  health,  com- 
fort, benefit,  pleasure,  happiness,  and  »c- 
eommudation  of  the  defendant's  passengers. 
Tlie  purpose  of  its  effort  in  their  behalf  ia 
to  increase  its  transportation  business.  It 
is,  in  fact  and  as  a  matter  of  taw,  an  in- 
cident and  au.xiliary  thereto.  By  the  cy- 
press language  of  the  statute  the  bathhouees 
and  restaurant  are  subject  to  its  provision, 
and  the  other  accommodations  and  amuse- 
ments of  the  park,  including-  the  dancing 
floor,  maintained  as  they  are  by  the  de- 
fendant as  an  electric  railroad  and  publii' 
service  corporation,  cannot  be  separated 
therefrom,  and  held  to  be  an  independent 
and  private  enterprise. 

The  judgment  of  the  Appellate  Diiii-ion 
should  be  reversed,  and  that  of  the  trial 
court  affirmed,  with  CMta  la  the  Appellate 
Division  and  in  this  court. 


NEW  YORK  COl'RT  OF  APPEAIS, 

BENJAMIN  D.  GIBBS,  Respt., 

ARRAS  BROTHERS,  Appt. 

(222  N.  y.  33-2,  118  N.  E.  857.) 

Clrll  rights  —  right  In  saloon. 

A  liquor  saloon  is  not  within  the  opera- 
tion of  the  Civil  Rights  Act,  entitling  alt 
persons   to   the   equal   nccomniodations,   ad- 


Xotf.  —  Ab  to  what  places  are  within 
Civil  Rights  Statutes,  see  annotation  fol- 
lowing this  ease,  poet,  820;  and  refereaoeB 
therein  to  annotations  on  related  questions. 


vantages,  and  privileges  of  any  place  at 
public  accommodation,  resort,  or  amiue- 
ment  and  declaring  such  places  to  include 
any  inn,  tavern,  or  hotel,  any  restaurant, 
eating-house,  public  conveyance,  bathhouse, 
barber  ahop,  theater  and  music  hall. 
For  other  oamt,  me  CivU  Bightt,  in  Dif. 

i~5i  y.  s. 

(Chase.  Hogsn,  and  Cardozo,  JJ.,  dissesi.) 
(January   15,  1918.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,    First  Department,  affirming  a  de- 
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termination  of  the  Appellate  Term  which 
tifRrmed  a.  judgment  of  the  Municipal  Coui't 
uf  the  city  of  New  York  in  plaintift'ef&vor, 
in  an  action  brought  to  recover  the  statu- 
tory penalty  provided  by  tlie  Civil  Rights 
Law,  for  unlawful  discrimination  against 
plaintiff  and  his  asBignor.  Keveraoil. 
Tiie     facta     sufficiently     appear     in     the 

Messrs.  Tficodorc  B.  ChaiicellOT  and 
Walter  E.  £rnst,  with  Olcott,  BonynKe, 
MOlHUiiii,  &  ErnHi,  for  appellant: 

There  is  do  obligation  on  the  part  of  the 
owner  of  a  liquor  saloon  to  ^erve  ult 
peraons.  The  term  "saloon"  is  not  ex- 
pressed in  the  Civil  Rights  Act;  and  no 
icrm   is  used  that  is  inclusive  of  a  liquor 

CrcmweH  v.  StcphenB,  3  Abb.  Pr.  N".  S. 
26;  Re  Brewster,  30  Miac.  889,  80  N.  Y. 
-Snpp.  668;  People  v.  Jones,  64  Barb.  311; 
Crown  Point  v.  Warner,  3  Hill,  150; 
Meohan  v.  Board  of  E.veise,  75  X,  J.  L. 
■hST,  ro  All.  363,  37  Cyc.  670;  Schwanc- 
kamp  V.  Modern  Woodmen,  44  Mont.  526, 1 
120  Tbc.  fiCe. 

A  saloon  is  not  within  the  pun'iew  of 
,$  40  of  the  Civil  Rights  Law. 

Rhone  v.  Loomis,  74  Minn.  200,  77  K. 
\V.  31 ;  Kellar  v.  Koerber,  61  Ohio  St.  388, 
o5  N.  E.  1002;  Cecil  v.  Green,  161  111.  265, 
:!2  L.R.A.  566,  43  N.  E.  1105;  Broim  v. 
■T.  H.  Bell  Co.  146  Iowa,  89,27  L.R.A.(X.S.) 
407,  123  N.  W.  231,  124  X.  W.  001,  Ann, 
Cas,  13128,  852 ;  People  ex  rel.  Goskill  v. 
Forest  Home  Cemetery  Co.  258  III.  36, 
L.R.A.1917B,  048,  101  N.  E.  219,  Ann.  Cag. 
1914B,  277;  Jones  v.  Broadway  Roller 
Rink  Co.  136  Wii.  508,  19  L.R.A.(N.S.) 
007,  118  N.  W.  ITO;  Burks  v.  Bosao.  81 
App.  Div.  630,  81  N.  V.  Supp.  384,  180  N. 
V.  341,  105  Am.  St.  Rep.  762,  73  X.  E.6fl; 
Faulkner  v.  Solaezi,  79  Conn.  541, 
ii  L.R.A.(X.S.)  801,  95  Ati.  947,  0  Ann. 
Cas.  67;  Alsberg  v.  Lucerne  Hotel  Co,  46 
Misc.  617,  92  X.  Y.  Supp.  851. 

Mr.  Samuel  SchwaMiberg,  for  respond- 

A  saloon  ia  a  place  of  public  accommo- 
daiioD. 

People  V.  King,  110  N,  Y.  418,  1  L.R.A. 
593,  B  Ana.  St.  Bep.  389,  18  X.  E.  245; 
-Tones  V.  Broadway  Roller  Rink  Co.  130 
Win.  695,  19  L.R.A.(X.S.)  B07,  118  X.  W. 
170;  Johnson  v,  Humphrey  Pop  Corn  Co. 
24  Ohio  C.  C.  135;  Tobias  v.  Rielim,  162 
X.  Y.  Supp.  976;  Babb  v.  Elainger,  147  K. 
V.  Supp.  B8;  Bryant  v.  Rich's  Grill,  216 
Itliisa.  344,  103  N.  G.  925.  Ann.  Cas. 
1015B,  869;  Bryan  v.  Adler,  97  Wis.  124, 
41  L.R.A.  6S8,  65  Am.  St.  Sep.  90,  72  X. 
\y.  3B8;  Ferguson  v.  Gies,  82  Mich.  338, 
!t  L.R.A.  689,  81  Am.  St.  Rep.  676,  48  K. 
W.  718- 

L.R.A.16I8F. 


SeotioD   40  of  chapter  S66   of  the  Laws 

of  1013  includes  saloons. 

People  V.  Dwycr,  215  X.  Y.  48,  109  K. 
E.  103;  Hibberd  v.  SUck,  84  Fed.  671; 
Dumas  v.  Boulin,  McGloin  (La.)  274;  Re 
Goeta,  71  App.  Div.  272,  75  N.  Y.  Supp. 
750;  Cooper  v.  Ktiuson,  5  Minn.  622,  Gil. 
419;  Boley  v.  McMillan,  00  Fla.  150, 
LJIA.  — ,  — ,  63  So.  703;  Matiliatlan  Co. 
V.  Kaldenberg.  166  X.  Y.  7,  58  X.  E.  7UU; 
People  V.  King,  110  X.  Y.  418,  1  L.R.A. 
203,  8  Am.  St.  Rep.  390,  18  K.  E.  21.>; 
Joyner  t.  Moore- Wiggins  Co.  162  App. 
Div.  269,  136  N.  Y.  Supp.  678,  aftlrmed  in 
211  N.  Y.  522,  105  X.  K.  1088;  Johnson  v. 
Auburn  &  S.  Electric  B,  Co.  163  App.  Div. 
864,  156  X.  Y.  Supp.  03. 

CollJn,   J.,  delivered  the  opinion  of  the 

I      In   June,  1914,   the  plaintiff  and  a  com- 

I  pan  ion  were  refused,  in  the  liquor  aaloon 
of    the   defendant,   drinks,    respectively,   of 

I  beer  and  gin,  because  they  were  colored  men. 

\  Thereupon  the  plaintiff,  in  his  own  right 
and  a 3  the  assignee  of  liis  companion, 
brought,  this  action  in  the  municipal  court 
of  the  city  of  New  York  to  recover,  and 
did  recover,  tlie  penalties  provided  for  vio- 
lations of  S  40  of  the  Civil  Riglits  I^n. 
Tha  appellate  lerm  and  the  appellate  di- 
vieion  liave  affirmed  the  recon-ry. 

Section  40,  in  so  far  as  relevant  to  this 
action  reads:  "All  perHoas  within  the  ju- 
risdiction of  this  state  shall  be  entitled  to 
the  full  and  equal  accommodations,  advan- 
tages and  privileges  of  any  place  of  public 
accommodation,  resort  or  amusement,  sub- 
ject only  to  the  conditions  and  limitations 
established  by  law  and  applicable  alike  to 
all  pernons.  Ko  person  being  the  owner, 
leasee,  proprietor,  manager,  superintendent, 
agent,  or  employee  of  any  such  place,  shall 
directly  or  indirectly  refuse,  withhold  from 
or  deny  to  any  person  any  of  tha  accommo- 
dations, advantages  or  privileges  thereof 
.     .  on  account  of  race,  creed  or  color. 

...  A  place  of  public  accommodation, 
resort  or  amusement  within  the  meaning 
of  this  article,  shal!  be  deemed  to  include 
any  inn,  tavern  or  hotel,  whether  conducted 
for  the  entertainment  of  transient  guests, 
or  for  the  accommodation  of  those  seeking 
health,  recreation  or  rest,  any  restaurant, 
eating  house,  public  conveyanceon  land  or 
water,  bathhouse,  barber  shop,  theater  and 
music  halL  .  .  ."  [Laws  1913,  rfiap. 
265,  p.  481.] 

The  next  following  section  prescribes  the 
penalty  for  a  violation  recoverable  by  the 
person  aggrieved  or  an  assignee  of  his  cause 
of  action,  and,  further,  that  each  violation 
shall  constitute  a  miedemcaner  punishable 
by  a  nne  or  imprisonment,  or  both  fine  and 
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imprisonment.  Civil  Rights  Litw  (Coneol. 
Laws,  chap.  B)  g§  40,  41,  amended  by  Laws 
ISIS,  chap.  265. 

The  parties  recognize  and  espress  the 
fact  that  the  legislature  did  not  apeciflcally 
declare  a  liquor  saloon  included  within 
I'ither  of  the  designations,  "a.  place  of  pub' 
lie  accommodation,  resort  or  amuGement." 
The  question,  therefore,  as  presented  by  the 
facta,  tlie  briefs  and  arguments  of  the  conn, 
sel  for  the  parties,  and  correctly,  is.  Is  a 
liquor  saloon  a  place  of  public  accommoda- 
tion, within  the  int«ndment  of  the  statute  T 

.ilic  intention  of  the  legislature  must  dic- 
tate our  determination.  We  must  effectu- 
ate the  legislative  purpose  end  design  as 
through  legitimate  rules  of  interpretation, 
wa  find  them  expressed  by  the  language  and 
spirit  of  the  statute.  By  virtue  of  those 
rules,  the  statute  must  be  atrictly  con- 
strued, for  the  reasons  that  it  imposes  re- 
atrictiona  upon  the  control  or  management 
of  private  property  Ijy  the  owner,  and  is 
both  penal  and  criminal.  Its  effect  is  not 
to  he  extended  through  implication  or  anal- 
ogy.  Equally  true  it  is,  however,  that  tlie 
clear  intention  of  the  legislature  is  not  to 
tie  defeated  through  interpretation;  but  be- 
yond that  clear  intention  the  penalty  will 
not  bo  enforced.  Burks  v.  Bosao,  180  N.  Y. 
341,  105  Am.  St.  Rep.  782,  73  N.  E.  58; 
Butts  V.  Merchants'  &  M.  Transp.  Co.  230 
U.  S.  126,  57  I-.  ed.  1422,  33  Sup.  Ct  Rep. 
064;  Woolloott  T.  Shubert.  217  N.  Y.  212, 
L.R.4.1918E,  248,  111  N.  E.  820,  Ann.  Gas. 
IB] OB,   720. 

The  classifications  by  the  legislature,  in 
Civil  Rights  Statutes,  of  the  places  express- 
ly and  specifically  included  in  the  general 
designations,  "a  place  of  public  accommoda. 
tion"  or  "a  place  of  public  amusement,"  or 
''a  place  of  public  resort,"  are  trustworthy 
evidence  or  explanatioh  of  the  legislative 
meanings  of  those  designations.  The  origi- 
nal Civil  Rights  Statute  of  18T3  secured  to 
each  citizen  the  "equal  enjoyment  of  any 
accommodation,  advantage,  facility  or  priv- 
ilege furnished  by  innkeepers,  by  common 
carriers,  whether  on  land  or  water,  by  li. 
censed  owners,  managers  or  lessees  of  thea- 
ters, or  other  placea  of  amusement,  by  trus- 
tees, commissioners,  supcrintcndenta,  teach- 
ers end  other  ofBcers  of  common  schools  and 
public  institutions  of  learning,  and  by  ceme- 
tery associations."  Laws  1873,  chap.  186, 
S  1.  This  provision  became  in  1881  a  part 
of  g  383  of  the  Penal  Code.  Laws  1881. 
chap.  678,  g  383.  In  1893,  the  legislature, 
retaining  the  substance  of  the  provision, 
forbade  by  an  independent  subdivision  the 
denial,  by  reason  of  race,  color,  or  previous 
condition  of  servitude,  of  the  full  enjoyment 
of  the  accommodations  and  privelegea  "of 
any   hotel,   inn,   tavern,   restaurant,   public 
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■eyance  on  land  or  water,  theater  or 
other  place  of  public  resort  or  amusement." 
Laws  1803,  chap.  002,  §  1.  As  thus 
amended,  the  provision  has  remained.  PenBl 
Law,  g  514.  In  1885,  the  statute  commonly 
known  as  the  Civil  Bights  Act  was  enacted. 
Laws  1895,  chap.  1042.  It  applied  to  "inn?, 
restaurants,  hotels,  eating  houses,  baih. 
houses,  barber  shops,  theaters,  mu^c  halK, 
public  conveyances  on  land  and  water,  and 
all  other  places  of  public  accommodation 
or  amusement."  In  1913  it  was  amcodeti 
to  the  language  of  the  g  40  we  have  already 
quoted. 

The  cl ass iflcat ions  denote  the  charafiiT 
and  purpose  which  the  places  deemed,  with- 
in the  legislative  intention  and  enactmcni. 
of  public  accommodation,  resort  or  amuft- 
ment,  must  poaaeas.  Tliose  places  inchide 
each  of  those  utilities,  facilities,  and  agen- 
cies created  and  operated  for  the  commnr. 
advantage,  aid,  and  beneAt  of  the  pa>[>le. 
the  denial  of  which  to  any  person  would 
be  a  discriminatory  obstruction  or  depriva- 
tion  in  achieving  prosperity,  health,  Aew\- 
opment  or  happiness.  Tlie  existing  legi- 
lative  classification  is  not  based  upon  thr 
existence  of  a  license  or  franchise  from  thr 
atate  to  the  proprietor  of  the  place  or  ii. 
the  place  itself;  nor  is  it  based  upon  tlic 
accessibility  of  the  place  fur  the  publit. 
The  placea  of  business  of  lawyers,  phyBician>. 
dentists,  embaluiers,  and  of  many  other 
occupations  are  operated  under  licenses,  an^l 
are  accessible  for  the  puhlic.  Stores,  shop^. 
the  studios  or  galleries  of  artists  or  phuto^ 
raphera,  and  very  many  other  places  air 
accessible  for  the  public.  It  has  never  been, 
and  could  not  be,  claimed  that  civil  righl» 
In  behalf  of  the  citizen  attach  to  thow 
places  tinder  the  existing  or  any  prior  Civil 
Rights  Act.  Having  in  view  the  common 
advantage  and  benefit,  the  distinction  W- 
tween  a  restaurant  or  linrl>er  shop  and  l)ir 
ordinary  shop  or  store  is  not  broad  anii 
conspicuous,  but  is  real  and  indestructibli'. 
On  the  other  hand,  many  of  the  placei 
specifically  named  in  the  statute  are  neitlirr 
licensed  nor   operated  under  a  license. 

A  liquor  saloon  is  a  shop  or  room  wherf. 
in  is  kept  a  varied  assortment  of  liquot^. 
which  are  sold  by  the  glass,  drink,  or  at 
retail.  Having  in  view  a  place  of  public 
accommodation,  a  liquor  saloon  corresponds 
closely  with  that  of  a  tobacco  and  cigar 
shop,  and  corresponds  generally  with  ibat 
of  the  ordinary  store  or  shop.  It  is  not  ■ 
place  of  public  accommodation  within  llir 
letter  or  spirit  of  the  statute.  All  sueces*. 
ful  occupations  and  every  kind  of  busincr^ 
satisiies  wants  or  needs  of  citizens;  but  the 
legislature  clearly  had  iu  mind,  in  enaciin^' 
this  statute,  that  it  should  apply  <uily  i<> 
those  it  selected  and  named  and  to  suvli 
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others,  if  any,  devoied  to  the  general  ad- 
vantage, comfort,  or  benefit,  and  eesential 
or  directly  auxiliary  to  the  prosperity, 
liealtli,  development,  or  happiness  of  the 
citizen.     Burks  v.   Boeso,   supra. 

The  order  appealed  from  and  the  judg- 
ment of  the  Municipal  Court  and  the  de- 
termination of   the  Appellate  Term  should 


be   rereraed,   and   the  complaint   disiniBsed, 
with  costs  to  appellant  in  all  the  courts. 

HIscock,  Ch.  J.,  and  Cran«  and  An- 
drewa,  JJ.,  concur.  Chase,  Hognn,  and 
Cardoso,  J  J.,  dissent. 

Petition  for  rehearing  denied. 


AmtolatioD — What  pl«ce«  are  witlun  cnril  richti  statute*. 


Many  of  the  caaee  od  this  Babjeet  vill 
b«  found  m  the  notes  to  Hynea  v.  Brew- 
er, 9  L.R.A.(N.S.)  601,  on  the  question 
as  to  wh&t  are  places  of  public  accom- 
modation, within  the  meaniof;  of  civil 
rights  acts,  and  to  Jones  v.  Broadway 
Boiler  Kink  Co.  19  L.E.A(N.8.)  907,  on 
the  qnestion  as  to  what  are  places  of 
amusement  within  civil  rights  acts. 
Uniy  the  later  cases  on  the  queations 
treated  in  those  notes  are  Incluoed  here- 

The  deoision  in  Qibbb  t.  Arius  Bros. 
ante,  826,  that  a  saloon  is  not  within  the 
provisions  of  the  New  York  Civil  Rights 
Statute  therein  set  out,  is  in  aecord  with 
the  results  in  Kellar  v.  Koerber  (18a») 
61  Ohio  St  388,  55  N.  E.  1002,  oited  in 
the  note  in  d  L.Rj\..(N.i^.)  601.  and 
Ghone  v.  Loomia  (1B98)  74  Hilin.  200,  77 
X.  W.  31,  cited  in  the  note  in  19  L.B.A. 
(N.S.)  on  page  908. 

However,  it  ia  apparently  assumed  in 
Tobias  v.  Riehm  (1917)  162  H.  Y.  Supp. 
976,  that  a  saloon  is  witbin  Che  New 
Tork  statute. 

And  a  saloon  was  held  to  be  a  "place 
of  public  accommodation"  in  Babb  v. 
ElfiinRer  (1914)  147  N.  Y.  Supp.  98.  with- 
in  the  meaning  of  a  statute  entitling  all 
persons  to  the  full  and  equal  accommo- 
dations and  privileges  of  "inns,  restau- 
rants, hotels,  eating  houses,  bathhoDses, 
barber  shops,  theaters,  music  halls,  pub- 
lie  conveyances  on  land  and  water,  and 
all  other  places  of  public  accommodation 
or  amusement." 

In  Baer  v.  Washington  Heights  Cafe 
(1917)  168  H.  Y.  Supp.  567,  it  was  held 
that  a  place  in  the  rear  of  a  saloon, 
where  food  and  liquor  were  served,  was 
a  place  of  public  accommodation  with- 
in the  meaning  of  the  Civil  Rights  Stat- 
ute quoted  in  Oibbs  v.  Arras  Bros. 
The  court  said:  "The  defendant  urges 
also  that  this  place  was  not  a  restaurant 
but  a  mere  saloon,  where  the  service  of 
food  was  an  incident.  I  do  not  consider 
this  contention  to  be  well  founded,  be- 
cause, in  my  judgment,  the  place  was 
ctearl.v  an  eating  place  where  food  was 
sold,  and  constituted  beyond  any  doubt 
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a  place  of  public  accommodation,  witbin 
the  language  of  g  40  of  the  Civil  Rights 

The  racing  of  horses  was  held  to  be  an 
amusement  within  the  meaning  of  the 
New  Yoit  Civil  Rifi^ts  Act  of  1895,  en- 
titling all  persona  to  the  full  and  equal 
aeoommodatioDs  and  privileges  of  inns, 
restaurants,  hotels,  eating  houses,  bath- 
houses, barber  shops,  theaters,  mufflc 
halb,  public  conveyaoees  on  land  and 
watMT,  "and  alL  other  places  of  public 
aeoommodation  or  amuseiUMit."  Gran- 
nan  V.  Westcheater  Racing  Asso.  (1897) 
16  App.  Div.  8,  44  H.  Y.  Supp.  790. 
The  decision  was  reversed  on  other 
eronnds  in  (1897)  163  N.  Y.  449,  47 
N.  B.  896,  but  the  applioabUity  of  the 
statute  is  aj^arentiy  assumed  by  the 
court  of  appeals. 

A  dancing  pavilion,  for  admission  to 
which  a  small  fee  was  charged,  main- 
tained by  an  electric  railway  company 
in  a  public  park  also  owned  and  main- 
tained by  it,  was  held  in  Johnson  v. 
AuBtTRS  &  S.  Electric  R.  Co.  ante,  824. 
reversing  (1915)  169  App.  Div.  864,  156 
N.  Y.  Supp.  93,  to  be  a  place  of  public 
accommodation,  resort,  or  amusement, 
'within  the  meaning  dt  the  New  York 
Civil  Rights  Law  which  is  set  out  in 
GiBsa  V.  AitRAa  Baos. 

And  a  public  dancing  pavilion  was 
held,  in  Youngstown  Park  &  P.  S.  R.  Co. 
V.  Tokus  (1915)  22  Ohio  C.  C.  N.  S.  417. 
to  be  a  place  of  public  accommodation 
and  amusement,  within  the  meaning  of 
the  Ohio  statute,  imposing  a  fine  for  de- 
nial of  the  privileges  thereof  by  the  pro- 
prietor or  keeper  of  an  inn,  restaurant. 
eating  house,  barber  shop,  public  oon- 
veyance  by  land  or  water,  theater  or 
other  place  of  public  accommodation  and 
amusement,  except  for  reasons  appli- 
cable alike  to  all  citizens.  In  this  caae 
a  colored  person  was,  because  of  his 
color,  ejected  from  the  pavilion,  which 
was  located  in  a  park,  after  he  had  pur- 
chased a  ticket  and  entered  the  pavilion 
for  the  purpose  of  dancing.  Notices 
were  posted  at  various  places  in  the 
park,  reserving  the  right  to  eject  any 
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person  deemed  objectionable;  and  tlie 
owner  of  the  pavilion  had  adopted  rules 
for  the  use  at  the  pavilion  by  white  and 
colored  people  at  different  times.  Nev- 
ertheless, it  was  held  that  the  owner 
was  liable  for  the  statutory  penalty, 
the  court  saying  that  the  provisions  of 
the  statute  could  not  be  avoided  by 
notices  of  the  kind  in  question,  when 
the  public  generally  were  admitted,  and 
no  limitations  were  placed  thereon  ex- 
cept that  of  color;  and  that  the  qnes- 
tion  aa  to  the  rules  for  separate  times 
for  white  and  colored  people  to  occupy 
the  dancing  pavilion  was  not  before  tie 
court,  for  the  reason  that  the  party 
ejected  was  parmitted  to  purchase  » 
ticket  and  enter  the  floor  of  the  pavilion, 
without  any  reference  to  his  violation 
of  this  rule. 

In  Alsberg  v.  Lnc«me  Hotel  Co.  (1905) 
46  Mise.  617,  92  N.  Y.  Supp.  851,  it  was 
held  that  a  bnilding  in  which  apart- 
ments, arranged  in  amall  suites  for  amatl 
families,  were  rented  upon  annual  leases, 
transient  tenants  not  being  solicited,  was 
not  a  hotel,  within  the  meaning  of  a 
statute  entitling  all  persons  to  the  full 
and  equal  acoomioodations  of  inns,  res- 
tanrante,  hotels,  or  other  placea  of  pub- 
lic accommodation. 

Bnt  in  Piluso  v.  Spencer  (1918)  — 
OaL  App.  — ,  172  Pac.  412,  it  was  held 
that  the  term  "hotel,"  in  a  statute  en- 
titling all  citiiens  to  the  full  and  equal 
accommodations,  advantages,  facilities, 
and  privileges  of  "inns,  restaurants, 
hotels  .  .  .  and  all  other  places  of 
public  accommodation  or  amusement," 
included  a  public  resort  not  only  for 
temporary  refreahftient,  but  also  for  pro- 
tracted accommodation,  and  that  an  ac- 
tion for  violation  of  the  statute  might 
be  maintained  against  a  keeper  of  a 
resort  advertised  as  a  hotel  by  one  who 
was  not  merely  a,  temporary  "guest,"  but 
a  "lodger"  for  an  indefinite  period. 

It  was  held  in  People  ex  rel.  Gaskill 
V.  Forest  Home  Cemetery  Co.  (1913) 
268  111,  3fl,  L.R.A.1!)17B,  946,  101  N.  E. 
219.  Ann.  Cas.  1914B,  277,  that  a  statute 
giving  colored  persona  the  right  to  equal 
aecommodatjons  in  public  conveyances 
and  funeral  hearses,  "and  all  other  places 
of  public  aecommodaliDn  and  amuse- 
ment," did  not  entitle  them  to  accommo- 
dation in  cemeteries.  See  notes  to  this 
case  and  to  Richmond  Cemeterv  Co.  v 
Walker,  7  L.R.A.(N.8.)  155,  on  the  for- 
bidding of  burial  of  negroes  in  a  ceme- 
tery  controlled   by  white   pdraons. 

And  it  was  held  in  Brown  v.  .T.  H. 
Bell  Co.  (1909)  146  Iowa,  89,  27  UB.A. 
(N.S.)  407,  123  N.  W.  231,  124  X.  W. 
L.R.A.ia]8F. 


901,  Ann.  Cas.  1912B,  852,  that  a  mer- 
chant who  leased  space  in  a  pure  food 
show  for  demonstration  or  advertisiug 
purposes,  at  which  to  permit  patrons  ot 
the  show  to  sample  his  wares,  and  who 
was  in  no  way  interested  in  the  man- 
agement of  the  show  or  of  the  profil? 
therefrom,  did  not,  in  refusing  to  serve 
negroes  at  the  booth,  violate  a  statute 
entitling  alt  persons  to  the  full  and  equsi 
enjoyment  of  the  privileges  of  inns,  res- 
taurants, eating  houses,  lunch  counter^ 
and  any  place  where  refreshments  srp 
served,  theaters  and  all  other  places  of 
amusement. 

Under  the  above  statute,  it  was  held 
in  Humbnrd  v.  Crawford  (1905)  128 
Iowa,  743,  105  N.  W.  330,  that,  in  an 
action  for  refusing  to  serve  tlie  plam- 
tifF  because  of  his  color,  an  instrnetian 
was  not  erroneous  that  if  the  defend- 
ants conducted  a  place  where  those  who 
came  were  received  as  guests  and  served 
with  meals,  without  preriaus  agreement 
as  to  the  duration  of  their  stay  or  the 
terms  of  their  entertainment,  the  jnrv- 
wonld  he  authorized  to  And  that  the  de- 
fendant kept  a  public  eating  house;  the 
objection  being  that  the  instruction  was 
erroneous  in  that  the  element  of  pub- 
licity, or  invitation  to  the  public,  was 
omitted.  The  court  said:  "Not  from 
advertisements  or  signs  alone  was  the 
true  character  of  the  establishment  to 
be  ascertained,  but  from  the  manner  <>f 
conducting  the  business  as  well,  and. 
if  meals  were  served  by  defendants  lo 
whosoever  came,  at  a  uniform  price,  as 
the  evidence  fended  to  ahow,  this  was 
a  sulKcient  holding  out  to  the  world  lo 
constitute  it  a  public  eating  house." 

In  an  action  to  recover  the  penalty 
for  violation  of  a  statute,  declaring  thai 
all  persons  shall  be  entitled  to  the  full 
and  equal  enjoyment  of  the  aecommodn- 
tiona  and  privileges  of  inns,  it  was  held, 
in  Lewis  v.  Hitchcock  (1882)  10  Fed.  4. 
that  a  complaint  alleging  that  the  de- 
fendants were  proprietors  "of  a  certain 
inn,  to  wit,  a  restaurant"  at  a  ccrtnii! 
street  number,  was  not  subject  to  de- 
murrer on  the  ground  that  the  plaee 
designated  was  not  within  the  sfatnle. 
The  court  said  that  the  pla'intiff  could 
not  recover  except  upon  proof  that  ibp 
place  was  an  inn  in  the  legal  sense,  that 
is,  a  place  for  (he  lodging  and  entertain- 
ment of  travelers;  but  that  the  terra 
"restaurant"  had  no  such  fixed  and  defi- 
nite legal  meaning  aa  necessarily  to  ex- 
clude its  being  an  inn  in  the  legal  sense, 
and  that  the  description  under  the  vide- 
licet as  a  restaurant  was  not  therefore 
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necesaarily  repugniuit  to  the  previous 
arerment  that  the  place  was  an  ion. 

Oeoerally,  as  to  refusal  of  innkeepers 
to  accept  or  serve  one  aa  a  guest,  see 
note  to  Morningstar  v.  Lafayette  Hotel 
Co.  52  LJt.A.(N.S.)  740. 

As  to  right  to  control  or  revoke  ad- 
mission to  theater  or  other  place  of 
amusement,  see  note  to  WooUcott  v.  Shu- 


bert,  L.n.il916E,  253,  and  earlier  notes 
therein  referred  to. 

And  as  to  right  of  educational,  chari- 
table, pr  religious  iostitutlon  to  exclude 
person  on  account  of  race  or  color,  see 
note  to  Booker  v.  Grand  Rapids  Medical 
College,  24  L.R.A.(N.S.)  447. 

B.  E.  H. 


SOUTH  DAKOTA  SUPREaiE  COURT. 

P.  A.  HOSFOED,  Re^t.. 

B.  G.  ESQ,  A])pt. 

<— S.  D.  —  168N.W.  784.) 

Attorney  and  client  ^  contract  by  pros- 
ecutor to  defend  accused. 

A  city  attc*ney  -whow  duty  is  to  prose- 
cute for  violation  of  city  ordinances  can- 
not contract  to  defend  one  violating  anch 
ordinknccs  againit  a  criminal  charge  baaed 


{September  3,  1818.) 

A  PPBAL  hj  defendant  from  a  judgment  of 
i\  the  Circuit  Court  for  Charlea  Mix  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  an  amount  alleged  to  be  due  for 
services  rendered  as  attorney  for  defendant. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mestn.  Roy  E.  Willy  and  Pwinch,  Or- 
vls,   A  Frwiob,  for  appellant: 

Plaintiff,  who  was  attorney  for  the  city 
of  Platte,  charged  with  the  duty  of  prose- 
cutin)^  defendant,  could  not,  for  violatiMi 
of  ita  ordinance,  legally  accept  employ- 
ment from  him  to  represent  him,  in  court 
or  out,  against  a  charge  of  adultery  arising 
out  of  the  same  transaction  and  depending 
upon  the  same  state  ot  facts  as  the  prose- 
cution for  violation  of  the  city  ordinaiice. 

Strong  V.  International  Bldg.  L.  &  Invest, 
Onion,  183  111.  97,  4T  L.R.A.  792,  55  N,  E. 
676;  Farwell  v.  Great  Western  Teleg.  Co. 
161  111.  522,  44  N.  E.  801;  Weeks,  Attys. 
S  271;  Heffron  v.  Flower,  35  111.  App.  200; 
Adams  V.  Woods,  8  Cal.  SOB;  MacDonald 
v.  Wagner,  3  Wo.  App.  56;  DeCoHa  v.  Brun- 
son,  53  Cal.  372;  Spinks  v.  Davis.  32  Mias. 
152;  McArthur  v.  Fry,  10  Kan.  233;  Her- 
rJck  V.  Catley,  30  How.  Pr.  203;   SUte  v. 

Note.  —  As  to  right  of  prosecuting  attor- 
ney to  represent  individuals  having  an  in- 
terest adTBTae  to  or  dissociated  from  the 
public  interest;  see  annotation  following 
this  case,  post,  832;  and  references  therein 
to  annotations  on  related  questions. 
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Rooker,  130  Iowa,  23B,  106  N.  W.  S46; 
btebhin*  v.  Brown,  06  Barih  272;  Goo<^ 
V.  Peebles,  105  N.  C.  411.  11  S.  E.  418; 
Arrington  v.  'Arrlngton.  116  N.  O.  170,  21 
S.  E.  181;  people  v,  Gerold,  266  IlL  448, 
107  N.  K  166!  Ann.  Gas.  19WA,  «8«;  1 
Thornton,  Attye,  g  174)  State  v.  Halstead, 
73  Iowa,  376,  36  N.  W.  457;  Prkev.  Grand 
Rapids  k.  I.  R.  Co.  IS  Ind,  137;  Be  Gowdery, 
69  Cal.  32,  68  Am.  Rep.  646,  10  Pac.  47 ; 
Gaulden  v.  Stata,  11  Ga.  47;  People  *. 
Spencer,  61  Chi.  130;  Valentine  v.  Stewart, 
15  Cal.  387;  United  gUtes  v,  Goeten,  3S 
Fed.  24. 
Mr.  Aatbrose  B.  Beak  for  reapondent. 

AfoOoy,  J.,  delivered  the  opinim  of  the 

Plaintiff,  as  an  attorney  at  law,  insti- 
tuted this  action  to  recover  from  defendant 
the  sum  of  $400  and  interest,  under  a  con- 
tract retaining  him  to  act  as  attorney  for 
defendant.  Defendant  answered,  admitting 
the  contract,  but  denied  that  plaintiff  had 
ever  rendered  him  any  service  as  attorney 
by  virtue  thereof,  and  that  there  had  been 
no  consideration  for  said  contract  under 
which  the  plaintiff  seeka  to  recoTcr.  De- 
fendant also  alleged  that  said  contract  was 
illegal  and  void  as  being  against  public 
policy,  by  reason  of  facte  hereafter  appear- 
ing. There  was  verdict  and  judgment  in 
favor  of  plaintiff,  and  defendant  appeals. 

The  sole  question  to  be  determined  in 
this  ease  is  whether  the  respondent,  who 
was  city  attorney  of  Platte,  charged  with 
the  duty  ot  prosecuting  appellant  for  a 
violation  of  tjie  ordinances  of  said  city, 
miglit  legally  accept  employment  from  de- 
fendant to  represent  him  in  the  circuit 
court,  or  out  of  court,  on  a  criminal  charge 
against  sppellant  arising  out  of  the  same 
transaction  upon  which  was  based  the  prose- 
cution for  the  violation  of  the  said  city 
ordinances.  It  is  the  contention  ot  ap- 
pellant that  it  is  against  public  policy  and 
sound  legal  ethics  to  permit  respondent  to 
acoSpt  nieh  services  or  onttr  into  a  contract 
to  perform  services  for  appellant  uoder 
such  circumatanrcB,  and  that  therefore  the 
oiinlract  sued  upon  was  void  and  of  nn 
effect.     We  are   of  the  view,   and  so  hold, 
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that  tho  cont«atioa  of  appellant  is  right. 
It  appears  from  the  record  beyond  all  ques- 
tion that  appellant  had  been  arrested  for 
violating  certain  ordinances  of  the  city  of 
Platte,  and  that  the  respondent  then  and 
there  held  the  ofUce  of  city  attorney  of 
that  city,  and  was  charged  by  law  with 
the  duty  of  prosecuting  appellant  for 
the  violation  of  said  ordinances,  and 
that,  after  the  said  arrest  of  appellant, 
the  respondent  entered  into  a  contract 
whereby  the  respondent  agreed,  tor  the 
sum  of  $400,  to  represent  and  defend  appel- 
lant, either  in  or  out  of  the  circuit  court, 
against  a  criminal  charge  in  relation  to 
the  same  aubjeet'matter  and  tratiBBction 
upon  which  the  charge  for  violating  the  city 
ordinancee  was  baaed;  in  other  worda,  the 
reapoodeot,  by  entering  into  said  eontract, 
plued  himself  in  the  poaition  of  attempting 
to  serve  two  masters  at  once,  whose  inter- 
ests vere  legsJIy  lioatile  to  each  other.  One 
of  the  profeaaional  services  incident  ta  the 
office  of  city  attorney  is  the  duty  of  prose- 
cuting actions  brought  oo  behalf  of  the 
city  for  violation  of  its  ordinancea.  Ths 
contract  entered  into  by  reapODdent  with 
appellant  waa  in  direct  conflict  with  his 
duties  as  city  attorney.  The  rule  ia  rigid, 
and  designed  not  alone  to  prevent  the 
dishoneTt  practitioner  from  fraudulent  con- 
duct, but  as  well  to  prn'.lude  the  honest 
practitioner  front  putting  himself  in  a  posi- 
tion where  he  may  he  required  to  choose  be- 
tween conflicting  dutiea,  or  be  led  to  attempt 
to  reconcile  conflicting  interests,  rather  than 
to  enfMce  to  their  full  extent  the  rights 
of  the  interest  ivhich  he  should  alone  repre- 
sent. Strong  V.  International  Bldg.  L.  & 
Invest.  Union,  Ift3  III.  87,  47  L.R.A.  792, 
65  N.  E.  675.  An  attorney  cannot 
for  legal  aervicea  rendered  by  him  both  to 
plaintiff  and  defendant,  concerning  the  same 
transaction.  A  lawyer,  under  no  clrcum- 
stanoea,  can  recover  for  aervicea  rendered 
to  parties  having  oppoain^  intereats  grow- 
ing out  of  the  same  circumstancea,  Mac- 
Donald  V.  Wagner,  5  Mo.  App.  66.  Baaed 
upon  statute,  and  every  consideration  of 
professional  ethics,  it  is  generally  held  by 
all  courts  that  an  attorney  that  hai 
been  made  the  recipient  of  the  confidence 
of  a  client  concerning  certain  snbject-matter 
ia  thereafter  dinqualifled  from  acting  for 
any  other  party  adveraely  interested  in  the 
same  aubject-matter.  State  v.  Rocker,  130 
Iowa,  23B,  100  X.  \\".  045.    In  the  case  of 
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The  question  of  the  right  of  a  proae- '  geahall  v.  Conner,  39  L.R.A.(N.S.)  81. 
cuting  attorney  to  compensation  from  I  It  will  be  observed  that  that  note  de&ls 
individuale  is  treated  in  a  note  to  Cog- '  with  the  question  whether  a  prosecutins 
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Re  (Jowdery,  00  Cal.  32,  58  Am.  Reip.  646, 
10  Pac.  47,  a  disbarment  proceeding,  where 
Cowdery  who  was  acting  for  the  city  and 
county  of  San  Francisco,  and  was  charged 
with  the  duty  of  handling  certain  litigation 
the  part  of  said  city  and  county  then 
pending,  entered  into  a  contract  to  defend 
in  such  caeca  after  his  term  of  office  had 
expired,  the  court  said:  "Proper  public 
policy  dietatea  that  one  employed  by  the 
choice  of  the  people  for  a  stated  period  in 
the  capacity  of  an  attorney  and  counsel  for 
the  state,  ur  any  portion  of  it,  should  not  be 
allowed  to  ssy  that  he  had  received  no  con- 
fidential communicationa  in  his  official  ca- 
pacity, and  therefore  he  was  at  liberty  to  be 
retained  by  the  adversaries  in  the  same  caae 
after  hia  term  of  oilice  had  expired.  It  would 
be  placing  before  gentlemen  of  the  \»t  s 
temptation  to  neglect  their  duties  when 
called  to  such  public  employment,  which  no 
principle  of  law  justifies.  A  just  public 
policy  ftHTbids  it." 

In  the  caoe  at  bar  the  contract  waa  entered 
into  to  defend  appellant  while  retpoodent 
was  still  acting  as  city  attorney,  and  before 
his  term  of  offlce  had  expired.  A  contract 
of  this  character  might  have  a  tendencr 
to  cause  the  city  attorney  of  Platte  to  be 
more  lenient  and  to  more  readily  disregard 
the  legal  duties  he  ovved  to  aaid  city.  At 
city  attorney  he  was  preaumed  to  have 
become  acquainted  with  all  the  facts  upon 
which  the  prosecution  by  the  city  was  tuUed. 
Hence,  we  are  of  the  view  that  the  contract 
in  question  was  wholly  void  as  being  against 
public  policy. 

While  having  no  binding  force  aa  a  judi- 
cial decision  or  legislative  act,  but  as  indi- 
cating the  general  view  of  members  of 
the  bar,  we  call  attention  to  the  followiof! 
provisions  of  the  "Canons  of  Ethics." 
adopted  by  the  American  Bar  Associalion 
and  the  Bar  Association  of  this  state:  "It 
is  unprofessional  to  represent  conflicting 
interests,  except  by  express  consent  of  all 
concerned,  given  after  a  full  diacloEure  of 
the  facta.  Within  the  meaning  of  thi» 
canon,  a  lawyer  represents  conflicting  in- 
terests when,  in  behalf  of  one  client,  it  i> 
his  doty  to  contend  for  that  wbidi  duty  to 
another  client  requires  him  to  oppose,'' 

The  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  remanded,  for 
further  procedure  in  harmony  with  this  de- 
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attorney  may  obtun  eMUpcmaation  from 
indiTidHsls  for  proaeeuling  oaaea  which 
it  is  his  daty  to  pnweeuto  aa  a  public  of- 
floer,  whereas  the  present  note  deals 
with  the  qoeation  of  the  prosecutini^  at- 
tomey's  ri^ht  to  represent  persona  hav- 
ing interesta  vhioh  are  adverse  to  the 
interests  of  the  public,  or  at  least  disso- 
ciated therofiom. 

There  are  few  decisions  directly  in 
point,  although  the  genual  principles 
which  prevent  attorneys  from  repre- 
senting adverse  interests  are  discussed 
in  many  eases.  HoarOBD  v.  Eno,  ante, 
831,  in  holding  that  a  city  attorney 
whose  duty  it  was  to  prosecute  one  toi 
violation  of  eity  ardinancea,  ^onld  not 
be  permitted  to  aeoept  employment  from 
the  same  party,  to  represent  him  on  a 
criminal  charge  arising  out  of  the  same 
transaction,  appears  to  be  sound  on 
principle. 

One  who,  after  being  employed  to  as- 
sist in  a  criminal  prosecution,  accepts 
money  from  the  defendant,  in  consider- 
ation that  he  will  dismiss  the  proceeding 
is,  of  pourse,  guilty  of  malpractice,  and 
may  be  suspended  or  disbarred.  Tudor 
V.  Com.  (1905)  27  Ky.  L.  Rep.  87,  84  S. 
W.  522. 

And  in  Be  Vosa  (1902)  11  N.  D.  540, 
90  N.  W.  15,  a  disbarment  proceeding,  it 
was  held  that  the  defendant,  a  state's  at- 
torney, was  gnilty  of  reprehensible  con- 
duct in  remaining  in  court  in  a  criminal 
proceeding,  after  hie  motion  to  dismiss 
the  case*  bad  been  denied,  and  acting 
virtually  as  attorney  for  the  defendant 
in  the  further  proceedings  in  the  case. 
It  was  said  that  a  state's  attorney  who 
renders  professional  assistance  to  a  de- 
fendant in  a  criminal  action  violates  his 
duty  as  state's  attorney  and  as  an  attor- 
ney at  law;  that  if  he  in  good  faith  be- 
lieves, after  thorough  investigation,  that 
the  defendant  is  not  guilty  as  charged, 
it  is  his  duty  to  move  the  dismissal  of 
the  case;  but  that  his  duty  ends  with 
soeh  motion,  and  he  has  no  right  to  re- 
main in  the  ease  thereafter  for  the  par- 
pose  of  assisting  the  defendant,  directly 
or  indirectly. 

In  Re  Bnuston  (1916)  62  Hont  S3, 165 
Pae.  1109,  it  was  held  a  gronnd  for  dis- 
barment of  a  county  attorney  that  he 
had  used  fais  ofBce  as  a  means  of  fui^ 
tbering  his  private  practice,  by  threat- 
ening with  criminal  prosecution  persons 
who  fatted  to  pay  claims  which  he,  as  at- 
torney; held  against  them. 

And  in  Re  Cowdery  (18S6)  69  CaL  32, 
58  Am.  Rep.  545..  10  Pac.  47,  from  which 
the  court  quotes  in  the  Hosford  Case, 
L.R.A.lri8F.  1 


the  fact  that  a  prosecuting  attorney, 
after  hia  term  of  office  expired,  agreed 
with  the  adverse  parties,  for  a  certain 
sum  of  moocy,  not  to  accept  employment 
by  the  city  in  cases  against  it  which 
were  pending  on  appeal,  and  which  had 
been  under  his  control  during  his  term 
of  office  as  city  attorney,  was  held  a 
groond  for  suspension  from  practice. 

And  in  Oaulden  v.  State  (1852)  11  Oa. 
47,  it  was  held  that,  on  grounds  of  public 
policy,  a  solicitor  general  who  had  prose- 
euted  a  defendant  for  violation  of  law 
by  preferring  an  indictment  against  him 
should  not  be  permitted,  after  his  term 
of  office  expired,  to  appear  aa  such  de- 
fendant's oounsel  to  defend  him  from 
the  charge: 

So,  the  fact  that  one  who,  as  district 
attorney,  had  drawn  an  indictment 
which  was  returned  by  the  grand  jury 
"a  true  bill,"  seven  years  later,  as  coun- 
sel for  the  defendant  in  the  indictment, 
moved  to  set  it  aside'  for  omission  of  cer- 
tain forms,  was  held  a  ground  for  sus- 
pension from  praotiee  as  an  attorney,  ia 
People  v.  Spencer  (1882)  61  CaL  128, 
although,  in  acting  aa  counsel,  the  attor- 
ney was  not  assisted  by  information  re- 
ceived by  him  in  his  capacity  of  district 
attorney,  and  had  no  actual  knowledge 
of  the  statutory  provision  which  made 
his  act  a  misdemeanor.  The  court  said 
that,  independent  of  the  statute  (which 
is  not  set  out),  there  could  be  no  doubt 
that  the  attorney's  conduct  was  repre- 
hensible, that,  by  appearing  both  for 
plaintiff  and  defendant  in  the  same  ac- 
tion, he  was  guilty  of  a  violation  of  his 
duty  as  attorney,  for  which  it  was  its 
duty  to  remove  or  suspend  him. 

But  the  mere  fact  that  one,  who,  while 
district  attorney,  filed  an  information, 
accepted  employment  as  counsel  for  the 
accused  after  the  expiration  of  his  term 
of  ofBce,  was  held  not  a  ground  for  dis- 
barment, where  he  had  accepted  such 
employment  with  the  consent  of  the 
trial  court,  who  was  informed  by  him  of 
the  facts,  and  without  objection  by  his 
successor  in  ofBce.  People  ex  rel.  Bar 
Asso.  V.  Johnson  (1907)  40  Otdo.  460, 
90  Pac.  1038.  The  court  said:  "Inas- 
much as  respondent  presented  his  con- 
nection with  the  case  fully  and  frankly 
to  the  court  in  the  presence  of  the  dis- 
trict attorney,  and  the  conrt  entered  an 
order  authorizing  and  permitting  him  to 
enter  his  appearance  for  the  defendant 
.  .  .  and  to  defend  him,  the  district 
attorney  -makii^  no  objection  thereto, 
we  cannot  see  that  respondent  violated 
hia  oath  of  office  or  any  of  the  duties 
which  he  owed  to  the  state  or  to  the  pfo- 
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fesaion  as  an  attome;  at  law.  While 
this  is  a  pcactice  which  shoold  Dot  be  en- 
gaged in  and  only  permitted  under  very 
rare  circumstances,  we  believe  that 
where  the  trial  court,  having  knowledge 
of  all  the  circumstances,  makes  an  order 
permitting  counsel  to  defend  one  against 
whom  the  same  coonsel  has  prepared  an 
information,  and  where  the  district  at- 
torney is  c<^iiizant  of  the  making  of 
such  order  and  makes  no  objection  there- 
to, in  the  absence  of  any  proof  showing 
that  the  attorney  made  use  of  any  infor- 
mation which  be  had  previously  secured 
while  in  the  employment  of  the  state,  it 
does  not  present  a  case  which  would  Jus- 
tify us  in  disbarring  counsel." 

It  was  held  in  I'lynn  v.  Neosho  (1893) 
114  Mo.  567,  21  S.  W.  903,  that  the  court 
properly  refused  to  permit  the  defend- 
ant in  an  action  against  a  city  for  in- 
juries on  a  defective  sidewalk  to  ahow 
that  one  of  the  plaintiff's  attorneys  was 
city  attorney  at  the  time  of  the  accident, 
and,  while  such  attorney,  drew  and  pro- 
cured the  passage  by  the  board  of  alder- 
men of  an  ordinance  with  regard  to  the 
street  upon  which  the  injury  ocourred. 
The  court  stated  merely  that  the  plain- 
tiff's  rights  could  not  in  any  way  have 
been  affected  by  what  the  attorney  did 
at  that  time,  and  that  his  conduct  as  an 
attorney  could  not  be  inquired  into. 

Several  cases  within  the  scope  of  the 
present  note  involve  statutes  prohibiting 
private  employment,  under  certain  cir- 
cumstances, of  prosecuting  attorneys. 
Thus,  a  civil  action  for  damages,  under 
statute,  for  the  sale  of  intoxicating  liq- 
uor to  the  plaintiff's  husband,  was  held 
in  Bellison  v.  Apland  (1902)  116  lovk, 
599,  89  N.  W.  22,  not  based  upon  sub- 
stantially the  same  facts  as  an  indict- 
ment proceeding  against  the  defendant 
for  illegal  sales  of  liquor,  so  as  to  pre- 
clude employment  by  the  plaintiff  in  the 
civil  action  of  the  connty  attorney,  un- 
der a  statute  prohibiting  county  attor- 
neys from  employment  in  an  action  or 
proceedings  based  upon  substantially 
the  same  facts  upon  which  proceedii^s 
had  been  prosecuted  in  ttie  name  of  the 
county  or  state,  where,  although  it  ap- 
peard  that  the  defendant  had  shortly  be- 
fore been  indicted  for  sales  of  liquor 
made  during  the  same  time  as  that  cov- 
ered by  the  petition  in  the  dvil  action, 
the  plaintiffs  husband  was  not  one  of 
the  witnesses  before  the  grand  jury,  and 
it  did  not  appear  that  the  indictment 
was  based  on  any  sales  made  to  him. 

And  under  statute  prohibiting  state's 
attorneys  from  employment  for  any  par- 
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ty  other  than  the  state  or  oonnty,  in  any 
civil  action  dependii^  on  the  sune  state 
of  facts  aa  a  pending  criminal  proseco- 
tion,  it  was  held  in  Re  Johnson  (1911] 
27  S.  D.  386, 131  N.  W.  453,  not  a  ground 
for  disbarment  of  a  prosecutii^  attorney 
that,  during  the  pendency  of  criminal 
proceedings  instituted  by  him  for  tbe 
larceny  of  horses,  the  Siva  of  which  be 
was  a  member  began  civil  actions  against 
the  accused  for  conversion  of  the  horses, 
where  it  appeared  that,  at  the  time 
the  civil  actions  were  begun,  the  prose- 
euticg  attorney  was  of  the  opinion 
that  the  only  question  involved  woold  be 
as  to  the  amount  of  damages,  and  hon- 
estly believed  that  the  civil  and  eriminal 
proceedings  did  not  depend  on  the  same 
state  of  facts,  and  that  later  the  firm, 
after  consultation  with  the  trial  ju(^  Bs 
to  the  propriety  of  its  remaining  in  the 
civil  action,  withdrew  therefrom.  It  was 
held  also,  in  Be  Johnson  {S.  D.)  supra, 
that  Buch  misconduct  on  the  pari  of  the 
prosecuting  attorney,  in  subposnainp 
and  examining  a  witness  in  a  criminal 
for  the  purpose  of  using  his  testi- 
mony in  a  subsequent  civil  action,  was 
not  shown  as  warranted  bis  disbarment, 
where  there  was  uncontradicted  evidence 
tending  to  show  that  the  examination 
was  such  as  waa  usual  in  the  investi<;a- 
tion  of  criminal  complaints,  and  was  not 
instituted  or  conducted  from  improi>cr 
motives,  althoujjh  the  criminal  proceed- 
ings were  dropped  after  the  examina- 
tion, and  the  following  month  a  civil  sc- 
tion  arising  out  of  the  same  transaction 
as  constituted  the  basis  of  the  eriminal 
proceedings  was  instituted  against  the 
witness  by  an  attorney  who  was  in  the 
same  office  as  the  prosecuting  attorney's 
firm,  and  received  from  the  latter  a  nom- 
inal salary,  but  Acted,  in  part,  as  attor- 
ney on  his  own  account,  it  not  appearing 
that  the  prosecuting  attorney  received 
any  compensation  from  or  was  in  any 
way  connected  with  the  subsequent  civil 
action. 

Under  the  Oklahoma  statute,  prohibit- 
ing oounty  attorneys  from  engaging  in 
the  private  practice  of  law,  it  was  held 
in  Aldridge  V.  Cappa  (1916)  —  Okla.  -, 
156  Pac.  624,  that  where  a  county  attor- 
ney, over  the  objection  of  bis  opponent. 
appeared  and  prosecuted  a  civil  action, 
in  which  his  official  duty  did  not  reqaire 
him  to  act,  and  a  judgment  was  secared 
favor  of  his  client,  the  judgment 
ild  be  reversed  on  appeal.  The  court 
said  that  it  was  not  only  against  public 
policy,  but  a  direct  violation  of  the  stat- 
ute, for  a  county  attorney  to  engage  in 
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the  pFKctiee  of  law  in  civil  eases  in 
which  the  statute  did  not  make  it  his 
duty  to  act;  that  "the  eonnty  attorney, 
to  whom  is  intrusted  the  criminal  affairs 
of  the  eonnty,  will  probably  esert  a 
greater  influence  over  a  jury  than  a 
jnd^,  from  the  fact  that  there  are  liable 
to  be  members  on  the  .inry  so  desirous 
of  procuring  his  good  offices  as  to  oauBe 
them  to  view  his  side  of  the  ease  with 
special  favor,  and  thus  prevent  that  fair 
and  impartial  trial  to  which  every  liti- 
gant is  entitled.  Certainly,  to  permit 
the  possibility  of  such  partiality  is 
against  public  policy,  and  in  direct  vio- 
lation of  a  statute  of  this  state.  Regard- 
less of  the  fact  that  such  violation  of 
said  §  1567  does  not  render  the  county 
attorney  liable  to  a  fixed  penalty  for  the 
^'iolation  of  said  law,  we  think  the  want 
of  sneh  penalty  being  fixed  cannot  l>e 
urged  as  warranting  the  violation  of  the 
statute." 

But  in  Alexander  t.  Smith  (1918)  — 
OUa.  — ,  173  Pac.  648,  it  was  held 
that  the  above  statute  might  bo  waived 
by  the  parties  in  litigation;  and  that,  if 
they  desired  to  take  advantage  of  it, 
they  must  do  so  at  or  during  the  prog- 
ress of  the  trial,  and  not  wait  until  an 
adverse  verdiet  was  returned  against 
them,  and  then  for  the  first  time  urge  the 
objection  on  appeal 

A  state  law  prohibiting  any  lawyer 
who  is  a  partner  of  a  prosecuting  attor- 
ney in  the  state  from  appearing  for  or 
defending,  in  any  of  the  courts  of  the 
state,  any  person  charged  with  a  otisde- 
meanor  or  felony,  was  held  in  Re  Lyons 


(1912)  162  Mo.  App.  686,  145  S.  W.  844, 
to  refer  only  to  partnerships  with  state 
prosecutors  and  not  to  appJy  to  a  part- 
nership with  a  United  States  district  at- 
torney. 

But,  independently  of  statute,  a  secret 
partnership  between  a  United  States  dis- 
trict attorney  and  one  regularly  defend- 
ing persons  in  the  United  States  district 
court,  with  a  division  of  fees  between 
them,  justifles  disbarment  of  sueh  dis- 
trict attorney.    Ibid. 

Although  not  directly  within  the  scope 
of  the  title  to  the  note,  attention  is 
called  to  the  case  of  Loew  v.  Qillespie 

(1915)  90  Mise.  616, 163  V.  T.  Supp.  830, 
affirmed   on  opinion  of  lower  court  in 

(1916)  173  App.  Div.  889,  167  Hf.  T. 
Snpp.  1133,  holding  that  publie  policy 
forbids  an  attorney  in  the  employment 
of  a  city  from  accepting  a  retainer  to 
bring  an  action,  in  which  the  judgment 
recovered  would  be  payable  by  the  city, 
even  if  the  acoeptance  doe«  not  call  for 
the  performance  of  acta  directly  inter: 
fering  with  his  duties  as  a  municipal 
employee,  and  he  does  nothing  under  the 
retainer  nntil  he  has  severed  his  rela- 
tions with  the  city.  In  this  case,  an  at- 
torney employed  as  a  law  clerk  in  the  fi- 
nance department  of  New  York  city  was 
held  not  entitled  to  recover  for  services 
in  prosecuting  against  the  board  of  edu- 
cation an  action  begun  by  him  after  be 
bad  severed  his  connection  with  the  city, 
but  where  such  action  was  brought  pur- 
suant to  a  retainer  acc^ted  while  he 
was  in  the  city's  employ.         H.  E.  H. 


WILLIAM  R.  SHOEMAKB  et  al.,  Respti. 
(89  Wash,   140,  124   Pac.  385.) 

ConrtR  —  Jurisdictional  amount  —  siit- 

Oclcno]'  ^  counterclaim. 

A  counterclaim  cannot  be  added  to  tlie 
amount  claimed  in  the  complaint  in  deter- 
mining whether  or  not  a  ciuse  involves  a 
Miflicient  amount  to  confer  jnriB(licti(»)  upon 
the  court,  under  a  conBtitutional  provision 


Xole,  —  For  counterclaim  ne  affecting 
qiieutinn  wlietlier  amount  Involved  equals 
i)r  exceeds  minimum  jurisdictional  amount 
for  purpose  of  appellate  jurisdiction,  see  an- 
notation following  this  case,  post,  83T ; 
and  referencen  therein  to  annotations  on 
related  questions. 

L.R.A.10iaF. 


that  BUch  jurisdiction  shall  not  pxtend  to 
actions  ivben  the  "original  amount  in  con- 
troversy" does  not  exceed  a  spccifieil  aum. 
For  other  caaee,  gee  Courts,  11.  a,  3,  in  Dig. 
1-52  N.  8. 

(June  21,  IQIZ.) 

APPEAL  by  plaJntifT  from  a  judgment 
of  the  Superior  Court  for  Pierce  County 
in  defendants'  favor,  and  dismissing  tlieir 
tountcrelaim,  in  an  action  brought  to  re- 
cover demurrage  cliargea  for  the  detention 
of  three  loaded  cnrs,  and  far  the  coet  of 
unloading   them-      Ajipeal   dismisned. 

The  facts  are  stated   in   the   opinion. 

Messrs.  George  T.  Held.  J.  VI.  Quick, 
Ii.  B.  da  Ponte,  (or  appellant; 

Jurisdiction  vel  non  is  to  be  determined 
without  reference  to  the  Judgment,  but 
from   an   inspection    of   the   pleadings. 

Bleecker  v.  Sataop  R.  Co.  3  Wash.  77,  27 
Pac.  1073)  Kirby  v.  Bainier-Grand  Hotel 
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764. 

The   counterclaim   ahould   be   Gonsidered. 

Lister  v.  Campbell,  —  Tex  Civ.  App.  — ,  46 
a  W.  870;  Winder  v.  Weaver,  ~  Tex.  Civ, 
App.  — .  37  a.  W.  376;  Lake  Shore  t  M. 
S.  B.  Co.  V.  Van  Aukcn,  1  Ind,  App.  402, 
27  N.  E.  120;  Lauridsen  v.  Lewie,  47  Wash. 
u04,  02  Tac.  440;  Sorrtll  V.  McGougan,  44 
Wash.  558,  87  Pac.  825;  Gabriel  v.  Seattle 
ii  M.   R.  Co.  7   Wash.   515,  35  Pac,  410. 

UeaBTB.  Browdcr  D.  Browa  and  J,  W. 
A.  Nlcbole  for  respondents. 

Gose,   J.,  delivered  the  opinion  of  the 

The  plaintiff  brouefat  this  suit  to  re- 
cover the  Bum  of  C105  demurrage  charj^ 
f«T  the  detention  of  three  loaded  care  for 
thirty-Ave  days  each  at  (1  per  day  per 
<;&r,  and  $4.25,  the  cost  of  unloading  the 
cars.  The  defendants  pleaded  a  counter- 
r^Uitn  for  demurrage  ciiarges  in  a  like 
amount,  and  for  damages.  The  case  was 
submitted  to  the  trial  court  upon  an  agreed 
statement  of  facta.  The  facts  esseiitial  to 
ft  correct  understanding  of  the  caae  are 
tlitee:  Th9  plaintiff  ia  a  common  carrier 
of  titat«  and  intereetate  freight  and  pase- 
engers.  In  pureuancc  of  a  written  order 
therefor,  it  placed  three  cars  on  its  loading 
traek  at  I'cey  station,  which  the  defend- 
ant loaded  with  piling,  nith  instructions  to 
ship  to  South  Aberdeen.  After  the  care  were 
loaded,  and  before  tbej  could  be  moved, 
the  plaintiff  wan  aerved  nitii  certain  no- 
tices of  liens  claimed  upon  the  piles  for 
labor  performed  in  cutting  them.  The 
plaintiff  promptly  notified  the  defendants 
thereof,  and  advised  them  that  it  could 
not  move  the  cars  as  directed.  The  de- 
fendnnts  refuued  to  satiiify  the  liens  or  to 
unload  the  cars,  but  demanded  that  they 
be  shipped  according  to  iuBtructions.  After 
the  cam  iiiid  been  loaded  snd  standing  in 
the  station  at  Lacey  for  tbirty-flve  days 
beyond  the  forty  .eight  hours  allowed  by 
law  the  plaintiir  unloaded  the  cars  at  a 
coat  to  it  of  C4.25.  It  was  further  stip- 
ulated that,  if  the  court  held  that  the 
pluintttT  had  a  lawful  right  to  refuse  to 
move  the  cars  in  consequence  of  the  tiling 
and  serving  of  the  lien  notices,  a  judgment 
should  he  entered  for  it  for  the  amount 
claimed.  Otherwise  the  judgment  to  be 
entered  tor  the  defendants.  Upon  these 
facts,  a  judgment  was  entered  in  favor 
of  defradanta  for  their  coats,  and  their 
counterclaim  was  dismissed. 

The  flrat  question  presented  is  one  of 
jurisdiction.  Section  4,  art.  4,  of  the  Con- 
stitution, provides  that  the  appellate  juris- 
diction of  this  court  "shall  not  extend  to 
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civil  actions  at  law  for  the  recoii-ery  ot 
money  or  personal  property,  when  the 
original  amoimt  in  controversy,  or  the  value 
of  the  property,  does  not  exceed  the  sum 
of  «200,"  etc  The  appellant  thus  con. 
cretely  states  its  contentioa :  "Cadpr 
these  pleadings,  it  was  competent  for  the 
court  to  have  rendered  a  judgment  in  favor 
of  appellant  for  $105  and  against  reB|Ko- 
dents  on  their  counterclaim,  cr  in  favor 
of  Teapondents  on  the  counterclaim  for 
llOfi  and  egainat  appellant,  dismissing  iu 
cause  of  action.  In  either  case  the  pe- 
cuniary loss  to  the  losing  party  would  be 
$210,  vie.,  the  difference  between  collect- 
ing $106  and  paying  out  $105,  or  $210." 
While  the  reasoning  is  ing'enioua,  we  do 
not  think  it  i«  sound.  We  think  that,  when 
the  framers  of  the  Constitution  used  the 
words  "original  amount  in  controversv." 
they  had  reference  to  the  amount  Beverallv 
claimed  by  the  respective  parties  in  their 
pleadings.  They  did  not  mean  that,  if  the 
sum  of  t^e  opposing  claims  exceeded  £JU», 
the  court  would  have  appellate  jurisdictioi. 
When  an  action  is  cooimenced,  the  amouni 
sued  for  is  the  teat  of  jurisdiction,  li 
the  adverse  party  asserts  a  counterclaim, 
he  to  that  extent  becomes  an  actor,  and,  in 
BO  far  as  the  question  ot  jurisdiction  i» 
involved,  be  will  be  treated  as  if  he  were 
commencing  an  independent  suit.  We  do 
not  think  the  view  urged  by  the  appellaot 
ia  a  correct  interpretation  of  the  Coaati 
tution.  The  contention  that  the  defratnl 
party  would  lose  $210,  "the  difference 
between  collecting  $105  and  paying  oul 
$105,  or  $210,"  is  not  aound.  The  law 
frequently  denies  a  auitor  a  part  or  the 
wholi>  of  his  claim,  hut  this  is  upMi  the 
ground  that  he  haa  no  claim  which  the 
law  recogni^eB.  This  view  we  thinlc  Uar. 
monizea  with  the  decisions  of  this  court. 
Bleecker  v.  Satsop  R.  Co.  3  Wash.  77. 
27  Pac.  1073;  Fidelity  ft  D.  Co.  v.  Faben, 
51  Wash.  SOB,  08  Pac.  764;  Laundsea  v. 
I^wis,  47  Wash.  504,  92  Pac  440.  la 
the  Bleecker  Case  tJie  words  "orlfrinRl 
amount  in  controversy"  were  construed  to 
mean  "the  amount  sued  for."  In  the  Faben 
Case  the  court,  in  construing  these  word*, 
said;  "It  aeema  manifest  from  a  CMiaid- 
eration  of  the  above  definition  that  Uie 
amount  in  controversy  to  which  the  ap- 
pellate jurisdiction  of  this  court  evtesdi 
must  be  that  which  was  in  actual  dispute 
in  the  bqB;inning  before  the  action  was 
brought."  In  the  Lauridacn  Case,  the  court 
quoted  with  approval  from  1  Enc.  PI.  t 
Ft.  p.  734,  ae  follows:  When  the  de- 
fendant files  a  counterclaim  In  the  trial 
court,  and  then  appeals  from  a  judgment 
against  him,  he  occupies  substantiallj  the 
position  of  a  plaintiff  appealing   from  in 
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■Mmiugly  based  «pMi  atalatea  whidi  used 
the  words  the  "unmint  In  oontroveriy." 
Whether  the  diffemnce  in  phrascologjr 
iToald  juBtIf;  the  divergent  views  we  need 
not  conaider.  The  KrandneeH  of  thme  oaee 
is  not  eo  ftppHreut  as  b>  incline  this  court 
to  adopt  their  views.  The  real  dispute 
here  is  which  p&rty  is  entitled  to  the  de- 
murrage charge  of  |106. 

The  appeal  is  dinnissed  tor  want  of  jurie- 
dictioD. 

Cbadwlok,  Parker,  and  Grow,  JJ.,  con- 


adverse  Judgment,  and  tberefor*  the 
amount  eo  cUimed  ofBrmatively  1^  htm 
becomes  the  appellate  amount  In  con- 
trovers]'."  The  appellant,  in  support  of  its 
oraitoi^on  on  this  question,  has  cited 
Lister  t.  Campbell  —  Te*.  Civ.  App,  -^, 
46  8.  W.  878;  Winder  v.  Weaver  —  Tex. 
Civ.  App.  — ,  37  S.  W.  378;  I*ke  Shore  & 
M.  S.  B,  Co,  V.  Van  Auken,  1  Ind,  App.  492, 
27  N.  E.  llfl.  The  first  two  cases  were  de- 
cided by  the  court  of  appeals  of  Texas. 
Th«  last  cas«  was  decided  bj  the  appellate 
court  of  Indiana.  In  each  of  tiiese  cases  the 
appellate  juriadiotion  was  sustained  b; 
adding  tiie  plaintifTB  claim  to  the  defend- 
ant's counterclaim  for  damages.    The;  are 

Annotation— Cotrnterdum  u  Bffecting  amomit  involved  for  pivpose  of 
iVpelUtte  j 

I.  JntrodiMieory,  S37. 
U.   Whsro  ivriadlctitm.   depends   upon 
the  awm   detnanded,   Sa7. 
m.  Where   furledMion   depends   upon 
the  amount  in  controversy: 

a.  In  general,  83S. 

b.  Maiorlty   rule; 

1.  In  general,   841. 

a.  Judgment  against  the  ap- 
pellant on  his  dolin  and 
in  favor  of  the  appeUee 
on  ftto,  MI. 

8-  Judgment  againtit  the  ap- 
pellant on  hi»  claim  and 
against  the  appellee  on 
hia,  842. 

4.  Botk  nloitna  austa'ned  in 
vhole  or  In  part,  S43, 

a.  Jwdgment  in  favor  of  ap- 
pellant for  part  of  his 
claim,  8*3. 


I.  Introductory, 

tt  is  intended  to  include  in  the  pres- 
ent note  pleas  in  set-off,  reconvention, 
and  other  orosa  demands  as  veil  as  coun- 
terclaims. 

Whether  a  couaterclaim  is  to  be  con- 
sidered  in  determining'  the  appellate  jur- 
isdiction so  far  as  such  juriB<diction  de- 
pends upon  the  amount  involved  in  the 
action  depends  upon  the  governing  eon- 
stitntional  or  statutory  provision.  These 
provisions  vary  in  the  different  states 
and  different  rules  have  been  announced. 
These  rules  will  be  taken  np  in  detail  in 
the  note. 

A  eounterelaim  may  be  waived  or 
abandoned  by  the  defendant)  in  whieh 

1  See  text  to  Botes  Dl  and  B6, 
•  Chicago.   R.   L   4   P.   R,   Co.  v.   Minicfc 
(1000)   62  Ean.  807,  62  Pac.  1007. 


JI/.— oontiMiMd. 

0.  Bule  that  It  must  be  pataible 
to  render  judgBient  agaitiet 
one  of  the  parties  for  at  least 
the  Jurisdictional  mlnltnutH, 
8*4. 

d.  Rule  that  the  claim  of  at  toast 
one  partir  must  equal  or  er- 
ceed  the  iurladictiondl  min- 
imum, $44. 

■■  JIule  upon  appeal  by  defend- 
ant ixhose  claim  is  over  the 
JurlsdleCfonal  minimum,  847. 

f.  Counterelalm,  or  set-off  pleaded 
onlff  as  defensive  matter, 
8*8. 

g.  Cross  appeals,   8*8.  ' 
h.  Ruie  where  there  is  an  admis- 
sion   of   a   cUilnt    or   claims, 
S49. 

i.  Seoesstty  that  appellant's  claim 
be  a  vmltd  one,  SHO,  < 

event  it  cannot  be  considered.^  If  the 
defendant's  counter  el  aim  has  been  satis- 
fled  pending  the  action,  it  cannot  be  add- 
ed to  the  plaintiff's  claim  to  make  up  the 
jurisdictional  amount.' 

The  effect  of  filing  a  counterclaim  in 
excess  of  the  sum  to  which  the  jurisdiC' 
tion  of  the  court  in  which  it  is  filed  is 
limited  has  been  discussed  in  a  previous 
note  in  this  series  o£  reports.* 


As  stated  above,  appellate  juriadietion 
is  governed  by  constitutional  and  statu- 
tory provisions.  Some  such  provisions 
have  been  construed  as  making  the  ap- 
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iwUate  jnrisdictioQ  depend  aoiety  upon 
the  amount  of  the  plaintiff's  demand. 
Thus,  under  a  constitution  conferring 
appellate  jurisdiction  upon  the  supreme 
court  when  the  demand  amounts  to  a 
stated  sum,  the  ad  damnum  clause  of  the 
complaint  is  the  test  of  jurisdiction; 
such  jurisdiction  is  in  no  way  dependent 
upon  the  counterclaim  set  up  by  defend- 
ant.* So,  under  a  statute  (Conferring  up- 
on an  tutermediate  court  appellate  jur- 
isdiction where  the  "sum  demanded"  ex- 
ceeds a  stated  sum,  the  right  to  appeal  is 
determined  wholly  by  plaintiff's  claim.* 

But  under  a  very  similar  constitu- 
tional provision  conferring  appellate 
jurisdiction  upon  an  intermediate  appel- 
late court,  there  was  held  to  be  jurisdic- 
tion where  the  defendant  pleaded  a  set^ 
off  over  the  minimum  limit.^  It  is  stated 
that  whether  the  litigation  ia  produced 
directly  by  the  claim  set  up  by  the  plain- 
tiff or  by  the  plea  of  defendant  against ! 
his  adversary,  the  principle  is  the  same.'' 

Other  provisions  expressly  make  the 
appellate  jurisdiction  depend  upon  the 
"amount  claimed  in  the  complaint."    Un- 1 


d«r  such  a  provision  the  right  of  appeal 
ia  determined  altogether  by  the  amoont 
claimed  by  plaintiff.* 


a.  In  general. 

By  far  the  largest  number  of  constitn- 
tional  and  statutory  provisions  make  the 
appellate  jurisdiction  depend  upon  Ihe 
amount  involved  in  the  action.  These 
provisions  *  vary  in  wording,  but  the  ba- 
sis of  the  appellate  jurisdiction  is  -in  all 
of  them,  as  above  staged,  the  amount  in- 
volved in  the  action.  The  appellate  jur- 
isdiction in  such  case  depends  upon  a 
construe  ti  on  of  these  statutory  provi- 
sions. To  determine  the  amount  in  dis- 
pute the  court  is  not  confined  to  the 
judgment  or  the  pleadings,  but  may  look 
to  the  whole  record,"  even  to  the  evi- 
dence.** As  will  hereinafter  appesf, 
there  are  various  theories  for  determin- 
ing the  amount  in  controversy. 

There  are  a  number  of  cases  in  which 
no  rule  is  laid  down,  the  result  simply 
being  a 


»I.orll  V.  Coldl>erg  (1889)  81  Cat  508, 
15  Am.  St.  Rep,  82,  22  Pac.  1126  (appeal 
l)y  defendant  from  a  judgmeut  against  him  , 
on  plaintilTs  ciain,  there  being  no  finding 
as  to  the  counterclaim). 

» Fowler  v.  Stocking  (1813)  6  Day 
(Conn-l  539,  appeal  by  defendant  from  a 
ftenpral  judgment  against  him  in  favor  of 
plaintiff, 

«Keedy  v.  Helms  (1B75}  54  Gfl.  121; 
Wheeleas  v.  Carter  (1904)  120  Ga.  725,  48 
S,  E.  121.  The  constitutional  provision  set 
out  in  Reedy  v.  Helms  was  that  inferior 
courts  shall  have  jurisdletion  "where  the 
principal  sum  olaimed  does  not  exceed  $100 

,  .  ,  but  in  caseB  where  the  sum  eiaimed 
ia  more  than  (50  there  may  be  an  appeal 
to  the  Buperior  court.''  The  appeal  in 
Wheeless  v.  Carter  was  from  the  county 
court  to  the  superior  poiirt.  The  appeal  in 
Soth  these  cases  was  by  the  defendant, 
vhose  claim  whs  within  the  juris dictional 
limits.  It  is  stated  in  Reedy  v.  Helms  that 
the  plaintiff  would  have  had  the  same  right 
of  appeal  had  judgment  been  rendered 
airninst  him  for  the  full  amount  of  the  set- 
off. 

These  easpB  are  followed  in  Croft  v.  Brox- 
ton  Artificial  Stone  Works  .(1908)  4  Ga. 
App.  02,  60  S.  E.  1015  (di'f end  ant's  appenll. 

''  Reedy  v.  Helms  (Ga.)  supra,  cited 
with  approval  in  Wheeless  v.  Cartel'   (Ga.) 

A  plea  of  set-off  was  a  cross  action,  and 
under  the  Oeorgia  Code  the  plaintiff  coiild 
not  dismiss  his  action  so  as  to  interfere 
with  such  plea  except  by  leave  of  oom-t, 
upon  Huflicient  cause. 

(Ross  V.  Evans   (1883)   30  Minn.  206,  14 
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N.  W.  SOT.  PlaintitTs  claim  was  below  tbe 
jurisdictional  minimum;  defendant's  above; 
but  judgment  was  rendered  for  defendRllt 
for  an  amount  below  aunimum,  and  plain- 
tiff appealed.     Appeal   was   dismissed. 

■  The  "amount  in  dispute,"  "amount  in 
controversy,"  "amount  involved,"  or  "the 
sum  or  value  in  the  controveray,"  "matter 
in  dispute,"  "matter  in  controversy,"  are 
varions  statements  of  the  basis  of  appellate 
jurisdiction. 

ID  State  ex  reL  Lingenfelder  ¥.  LewiK 
(18881  Oe  Ho.  14«,  8  S.  W.  TTO;  Roosevelt 
V.  Unkert   (1876)   67  M.  IT.  447. 

11  Blake  v.  Krom  (1801)  128  H.  T.  64, 
27  N.  E.  07. 

l>  All  that  appears  in  the  report  of  Mvres 
V.  Liening  (1850)  13  CaL  650.  is  the  nUt«. 
ment  that  an  offset  being  pleaded  vfhich, 
added  to  the  amount  sued  for,  exceeds  $200, 
does  not  give  jurisdiction. 

Tn  an  action  for  $200  damaees  in  Simcn^ 
V.  Brainard  (1857)  14  Cal.  278,  In  which 
the  defendant  pleaded  an  offset  of  $125  and 
obtained  Judgment  for  $86,  it  was  held  thit 
the  supreme  court  had  no  jurisdiction  af 
an  appeal  by  the  plaintiff,  since  the  amount 
WHS  lea*  than  $200.  The  theory  of  thi^ 
case  is  not  phkin.  The  appeal  is  stated  tu 
have  been  from  a  judgment  for  the  amount 
of  the  verdict  found  on  the  offset;  bill 
whether  the  appeal  was  taken  on  this  only, 
and  not  from  the  denial  of  plaintiff's  claim, 
is  not  clear. 

In  Crandel  v.  Blen  (1860)  15  Cal.  iW. 
it  was  held  that  an  appeal  woidd  not  lie 
from  the  denial  of  a  motion  by  a  iuiljrnn^nt 
creditor  to  set  off  a  judgment  held  by  his 
debtor  against  him  on  the  amount  of  hia 
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A  question  similar  to  th«  one  under 
discussion  herein  arises  over  the  right  of 
removal  of  s  cause  from  a  state  to  a 
Federal  court.  Some  of  the  Federal 
«ourta  make  the  right  of  removal  depend 
entirely  upon  the  plaintiff's  claim.  It 
is  the  theory  of  these  decisions  that  the 


"matter  in  dispute"  at  the  < 
ment  of  the  action  determines  the  r^ht 
to  remove  the  controversy,  and  if  this  is 
under  the  limit,  no  right  to  remove  ex- 
ists although  the  defendant  should  there- 
after file  a  claim  in  excess  of  the  juriS' 
dictionsl  limit."    It  is  the  claim  of  tiie 


judgmpnt  a;;Hinst  the  debtor,  where  the 
amount  of  the  debtor's  judgment  was  lesR 
than  the  jurisdictional  sum. 

Afl  to  the  rule  in  this  jurigdiction  under 
the  Conatitation  in  force  at  the  date  of  the 
decision  in  Lord  v.  Goldberg  (ISBS)  81  Cal. 
506,  15  Am.  St.  Rep.  82,  22  Fed.  1126,  mo 
that  case,  note  4,  sugira. 

In  Heraughty  v.  Grant  (18B7)  8  Kan. 
App.  923,  50  Pac.  606,  an  action  by  the 
plaintilT  to  recover  $!I0,  to  which  the  de- 
fendant filed  a  bill  of  particulars  claiming 
that  an  aceounting  would  show  the  plain- 
tiff to  be  indebted  to  him  in  the  sum  of  (SO, 
and  also  averred  that  plaintiff  owed  him 
957.68  in  various  items  on  another  account, 
and  asked  judgment  in  the  eum  of  $137.68, 
the  defendant,  against  whom  a  judgment 
was  rendered  in  favor  of  the  plaintiff  for 
the  sum  of  $66,  was  held  to  haVe  no  right 
to  appeal,  where  he  offered  evideaee  tend- 
ing to  prove  the  esisteace  of  the  variow 
itema  constituting  his  account  to  the  amount 
of  £57.08  only,  The  court  states  that  it 
thus  alfirinativeiy  appears  from  examination 
of  the  record  that  the  amount  in  contro- 
versy is  less  than  tlOO. 

iJerger  v.  Rife  (1898)  7  Eaa.  App.  639, 
where  the  plaintiff  began  an  action  for  an 
amount  over  the  jurisdictional  minimum, 
but  made  an  adniasion  which  reduced  it  to 
lees  than  the  juriedictional  minimum,  and 
the  defendant  filed  n  counterclaim  for  much 
less  than  the  jurisdictional  minimum,  the 
plaintiff  was  held  to  have  no  right  of  ap- 
peal; at  least,  not  where  the  amount  of 
the  defendant's  claim,  which  was  diapiited 
by  the  plaintiff,  when  added  to  the  amount 
to  which  the  admiMions  of  the  plaintiff  re- 
duced his  claim,  did  not  total  the  juriadie- 
tional  minimum. 

In  Richart  v.  Goodpastcr  (1903)  116  Ey. 
«37,  76  8.  W.  831,  the  joint  property  of  a 
tenant  and  hie  landlord  had  been  levied  up- 
on in  an  action  under  execntiona  against 
the  tenant,  and  the  property  left  in  the 
hands  of  the  landlord  and  afterwards  sold 
by  him ;  the  tenant  subsequently  brought 
an  action  against  the  landlord  to  recover  his 
share  of  the  proceeds  of  the  property,  and 
made  the  execution  creditor  a  party  de- 
fendant; the  amount  claimed  by  the  land- 
lord and  his  tenant  to  be  due  the  tenant 
as  his  eliBre  of  the  proceeds  of  the  prop- 
erty was  less  than  the  executiim  traitor 
claimed  to  be  due;  the  Judgment  of  the 
court  was  for  the  amount  claimed  by  the 
landlord  and  the  tenant,  and  from  this  judg- 
ment the  execution  creditor  appealed.  It 
is  stated  by  the  court  that  the  amount 
claimed  by  Uie  execution  creditor  to  be  due 
the  tenant  was  the  amount  in  controveray. 
In  International  Harvester  Co.  v.  Smith 

L.R.A.1918P. 


(1006)  106  Ta.  683,  54  S.  E.  859.  an  action 
on  one  of  three  notes  which  had  been  given 
by  the  defendant  as  the  purchase  price  of 
a  machine,  in  which  the  defendant  claimed 
that  he  had  been  damaged  to  an  amount 
equal  to  the  purchiue  price  of  the  machine 
through  the  failure  of  the  plaintiiff  to  fur- 
nixh  him  the  machine  bargained  for,  which 
amount  he  offered  to  HPt  off  against  the 
pIsintifTs  demand,  the  appellate  jurisdiction 
was  sustained  on  the  theory  that  the  action 
on  the  one  note  of  the  series  really  involved 
the  right  to  recover  upon  the  oUier  notes, 
and  as  the  amount  of  the  purchase  price 
was  within  the  jurisdictional  limit,  the  ap- 
peal would  lie.  No  stress  is  put  upon  the 
set-off  of  the  defendant. 

See  Kendrick  v.  Spotts  {1B03)  00  Va.  148, 
IT  S.  E.  853,  infra,  text  to  notes  36  and 
37;  Bunting  v.  Cochran  (1901)  D»  Va.  668, 
39  S.  E.  229,  Infra,  note  74. 

Where  the  sole  queetioD  upon  an  appeal 
is  whether  a  contract  for  the  sale  of  three 
carriages  ii  entire,  so  as  to  preclude  the 
vendor  from  recovering  $65  for  one  of  the 
carriages  by  reason  of  his  failure  to  de- 
liver the  other  two,  the  appellate  court 
acquires  no  jurisdiction  without  a  certifi- 
cate from  the  lower  court,  under  a  statute 
requiring  such  a  certificate  in  appeals  ia- 
volving  leas  than  JIOO.  Troy  Carriage  Co. 
V.  Boneil  (1899)  102  Wis.  424,  78  N.  W.  762. 
The  judgment  from  which  the  defendant 
appealed  in  Kogle  v.  Rutledge  (1880)  100 
U.  S.  875.  25  L.  ed.  772,  was  for  *9«0.«3. 
In  order  to  give  the  Supreme  Court  of  the 
United  States  jurisdiction,  the  matter  in 
dispute  had  to  exceed  91,000.  The  defend- 
ant claimed  jurisdiction  was  acquirtd  by 
maaon  of  a  oounterclaim  set  up  by  him  for 
$340.  It  is  stated  by  the  court  that  the 
only  question  presented  on  the  counter- 
claim was  whether  the  plaintiff  below  was 
liable  for  interest  on  a  note  of  1210  at  the 
rate  of  3  per  cent  a  month  for  three  years 
and  one  month,  or  for  some  shorter  period; 
and  that  in  no  event  eoukl  the  amount  thus 
put  in  controversy  reach  $1,000. 

A  matter  in  dispute  exceeding  the  value 
of  $2,000  is  presented  by  a  cross  bill  which 
seeks  to  recover  a  bsJance  of  $1,700.  due  on 
a  contract  for  the  exchange  of  soda  foun- 
lin  apparntUB.  where  the.  original  bill, 
'hich  was  dismissed  on  complainant's  own 
motion,    asked    for    the   cancelation   of   his 

feement  to  pay  $2,025  in  consideration 
the  exchange.  Kirby  v.  American  Soda 
FounUin  Co.  (1004)  1B4  U.  S.  141,  48  I^ 
ed.  911,  24  Sup.  Ct.  Rep.  619. 

ULa  MoutaWe  v.  T.  W.  Harvey  Lumber 
Co.  (1891)  44  Fed.  645;  McKown  v.  Kansaa 
4  T.  Coal  Co.  (1901)  106  Fed.  057. 

matter  in  dispute  exceeding  the  V 
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plaintiff,  and  not  that  of  th«  defendant, 
that  determines  jurisdiction,  unless  the 
counterclaim  belongs  to  a  class  which,  by 
state  law,  is  barred  unless  pleaded  in  the 
Boit."  A  defendant  who  has  not  com- 
plied with  a  mle  of  the  state  court  as  to 
filing  his  counterclaim  •'  is  not  entitled 
to  Temoval.  That  the  amount  at  the  time 
of  removal  must  be  above  the  jurisdic- 
tional minimum  has  been  held  where  the 
set-off  was  not  filed  until  the  case 
reaehed  the  Federal  court."  On  the 
contrary,  it  is  held  in  other  cases  that 
where  the  claim  of  the  plaintiff  ia  below 
the  amount  which  would  entitle  the  de- 
fendant to  a  removal,  but,  upon  the  fll- 
iog  of  a  counterclaim  in  excess  of  the 
removal  amount,  by  the  defendant,  the 
plaintiff  denies  the  same,  the  suit  is  re- 
movable to  the  Federal  court."  It  has 
been  held  that  a  plaintiff  whose  claim 
was  less  than  the  jurisdictional  minimum 
may  remove  the  cause  when  the  defend* 
ant  filed  with  his  answer  denying  the 
plaintiff's  demand  a  counterclaim  in 
which  he  seeks  to  recover  from  the  plain- 
tiff a  judgment  for  more  than  the  juris- 
dictional minimum."  It  is  the  theory  of 
these  cases  that  where  a  eonnterclaim 
has  been  filed  which  ia  disputed  by  the 
plaintiff,  this  amount  is  in  dispute  with- 
in the  meaning  of  the  Removal  Act.'* 
But  where  a  counterclaim  ia  first  filed  by 
the  defendant  in  the  state  circuit  court 
upon  an  appeal  from  a  justice  of  tho 
peace,  and  in  this  condition  of  the  rec- 
ord no  judgment  could  be  rendered  for 
the  defendant  for  more  than  $500  be- 
cause of  a  state  statute  so  providing,  this 
amount  is  the  matter  in  dispute  within 
the  meaning  of  the  removal  statute,  and 
anch  a  suit  cannot  be  removed  although 
the  set-off  of  the  defendant  is  an  amount 
largely  in  excess  of  $600.*o  I 

Under  the  local  prejudice  clause  of  the  ' 

of  12,000  ia  presented  by  a  craBH  bill  which 
seeks  to  recover  a  balance  of  tl,TOO  due  on 
a  contract  for  the  exchange  of  a  soda 
fountain  apparatus  where  the  original  bill, 
which  was  dieniissed  on  complainant's  own 
motion  after  the  canae  hod  been  removed 
to  the  Federal  court,  asks  for  the  cancela- 
tion of  his  agreement  to  pay  412.025  in  con- 
sideration of  the  exchange.  Kirby  v.  Ameri- 
can Soda  PounUin  Co.  (U.  S.)  nupra.  At 
least  the  Federal  court  having  anjuired 
jarisdiction  while  the  original  claim  was 
pending,  its  juriadiction  is  not  ousted  by 
the  action  of  the  plaintilT. 

U  Pearon  lumber  t.  Veneer  Co.  v.  lAWion 
(1915)  IM  Ky.  123,  178  S.  W.  1121.  See 
Lee  v.  Continental  Ins.  Co.  (1606)  74  Fed. 
424.  infra. 

U  Falls  Wire  Mfg.  Co.  v.  Brodarieh  (1881) 
2  McCrary.  489,  6  Fed.  664. 
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Removal  Act  of  March  3,  1887,  limiting 
the  right  of  removal  to  a  "defendant  be- 
ing ...  a  citisen  of  another  state" 
than  that  in  which  the  suit  is  brought, 
and  to  a  case  involving  over  $2,000,  a 
nonresident  plaintiff  who  denies  a  eoan- 
terclaim  in  excess  of  $2,000  filed  against 
him  must  be  regarded  as  a  defendant 
within  the  meaning  of  the  statute,  and 
the  cause  removable."  But  under  g§  28, 
20  (Comp.  Stat  1913,  §§  101«,  1011), 
which  limit  the  right  of  removal  to  the 
defendant  substantially  as  does  the  Act 
of  1887-88,  the  right  of  a  nonresident 
plaintiff  to  remove  the  cause  upon  a 
counterclaim  in  excess  of  the  minimam 
jurisdictional  amount  being  filed,  has 
been  denied."  The  oonrt  is  of  the  opin- 
ion that  the  plaintiff  cannot  be  regarded 
as  a  defendant  within  the  meaning  of  the 
Removal  Act.  The  general  right  of  s 
plaintiff  to  remove  a  cause  is  beyond  the 
scope  of  the  present  discussion. 

It  has  been  held  that  a  defendant  can- 
not remove  a  cause  upon  filing  a  counter- 
claim in  excess  of  the  jurisdietiooal  min- 
imam; ao  far  as  the  counterclaim  is 
eoncemed,  the  defendant  is  the  plaintiff, 
and  the  right  of  removal  does  not  exist 
in  favor  of  a  plaintiff  or  party  who  has 
voluntarily  invoked  the  jurisdiction  of 
the  state  court.** 

In  other  oases  involving  counterclaims 
in  excess  of  the  removal  limit  it  was 
sought  to  base  the  right  of  removal  npon 
the  theory  that  the  sum  set  up  in  the 
counterclaim  can  be  added  to  the  amount 
claimed  in  the  complaint  to  make  up  the 
limit.  Removal  on  this  theory  has  been 
denied.** 

But  a  eounterclaim  of  a  cbaracter  spec- 
ified in  a  statute,  which,  by  a  subse- 
quent provision  of  the  statute,  is 
required  to  be  set  up  in  the  action  or  be 
thereafter  barred,   must  be  taken  into 

w  Stuiieon  River  Boom  Co.  v.  W.  H. 
Sawyer  Lumber  Co,  (1898)  89  Fed.  113. 

"  Clarkson  v.  Manson.  18  Blatehf.  443,  4 
Fed.  267,  60  How.  Pr.  45. 

An  opinion  in  accord  with  this  theory 
expressed  in  New  York  I.  t  P.  Co.  ». 
Milbum  Gin.  &  Mach.  Co.  (1888)  35  Fed. 
225. 

It  Price  v.  EUia  (1004)  120  Fed.  482. 

U  Carson  ft.  R,  Lumber  Co,  v.  HotxcUw 
(IHHlli  30  Fed.  578. 

■>  New  York  1.  &  P.  Co.  v.  Milbum  Gin. 
ft  Mach.  Co.  (Fed.)  supra. 

•'  Carson  ft  K.  Lumber  Co.  v.  Holiclaw 
(1880)   30  Fed.  578. 

■1  Glover  Mach.  Works  v.  Cooke  Jellico 
Coal  Co.   (19UI   S2'2  Fed.  531. 

SI  Bennett  v.  Devina   (1801)   4S  F«a.  70S. 

Mlbid. 
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coostdeEBtion,  as  it  is  not  only  the 
ainuunt  which  the  plaintiff  snes  for,  but 
that  which  of  necessity  under  the  stat- 
ute must  be  litigated  in  connection  with 
it,  that  makes  up  tha  mattec  in  dia- 
pute.^ 

6.  Majority  rule. 


According  to  the  majority  view,  it  ia 
the  amount  in  controversy  in  the  appel- 
late court  that  is  determinative  of  the 
jurisdiction."  The  claim  of  the  defend- 
ant must  be  taken  into  consideration  in 
determining   the    amount    in    controver- 


sy,*^ as  well  as  the  claim  of  the  plaintiff 
upon  an  appeal  by  him  from  a  judgment 
ax&inst  him  both  on  bis  claim  and  the 
claim  of  the  defendant.^ 


tipon  a  general  appeal  by  the  party 
whose  claim  has  been  defeated  and 
against  whom  a  judgment  has  been  ob- 
tained by  his  opponent,  the  amount  in 
controversy  is  the  sum  of  the  appellant's 
claim  and  the  judgment  against  him. 
This  is  true  as  to  an  appeal  by  the  plain- 
tiff,** as  well  as  to  an  appeal  by  tbe  dc' 


St  Lee  T.  Contlneatal  Tni^  Co.  (189B)  74 
Fed.  424.  Sec  Keaion  Lumber  &,  Veneer  Co. 
V.   I.&WBOII   (Ey.)   Bupra. 

M  Little  v.  DauBViUe  &  W.  L.  PI.  Road  Co. 
aSli2\  IS  Ind.  86;  BdwIus  v.  Brier  (1882) 
87  Ind.  391)  StaU  ex  rel.  Lingenfelder  v. 
Uwia  (1888)  96  Mo.  14fl,  8  S.  W.  770; 
Hilton  V.  Dickinson  (1863)  108  U.  S.  166, 
27  L.  ed.  688,  2  Su^.  Ct.  Sep.  424. 

On  the  contrary,  in  Kefanver  v.  Kefauver 
(1904)  26  Ky.  U  Rep.  1058,  83  8.  W,  119, 
the  court  couaidered  the  amount  put  in  con- 
troversy in  the  original  suit,  but  did  not  dia- 
cuaa  the  question. 

"Conrad  r.  DeMontcourt  (1897)  13B  Mo. 
311,  3B  S.  W.  805. 

In  Coles  V.  Peck  (1884)  06  Ind.  333,  49 
Am.  Dec.  161,  upon  an  appeal  by  the  de- 
fendant front  a  judgment  in  favor  of  the 
plaintiff  for  the  full  amount  of  his  claim, 
s  aam  below  tbe  jurUdictioual  minimum, 
in  which  the  defendant  flied  a  counterclaim 
much  above  that  miuimum,  tbe  court  states 
the  the  cross  complaint  as  well  as  the  com- 
plaint must  be  taken  into  consideration, 
and  taking  these  into  couside ration,  the 
lum  in  controversy  was  much  more  tlian 
the  juriedictiaual  amount. 

n  Gillespie  v.  Benton  (1861)  16  Cal  400. 
■Tuat  what  the  "amount  in  dispute"  within 
the  meaning  of  the  constitutional  provision 
is,  ia  not  determined  in  this  case.  The 
complaint  claimed  for  an  amount  over  the 
jurisdictional  sum;  when  the  case  was  called 
for  trial  tbe  plaintilT  was  not  present,  and 
thereupon  the  defendant,  who  had  pleaded 
a  act- off,  took  judgment  thereon  in  an 
amount  under  the  jurindiction  <l  sum;  upon 
objection  by  the  defendant  that  no  appeal 
lay  from  the  judgment,  the  court  states 
that  the  complaint  ia  for  a  demand  beyond 
the  jurisdictional  amount,  and  the  "amount 
in  dispute,"  within  the  meaning  of  the  Con- 
stitution, is  not  determined  where  the  plain- 
tiff is  appellant  by  the  amount  of  the  off- 
set pleaded  by  the  defendant  or  found  by 
the  jury.  In  such  a  case  the  amount 
claimed  by  the  complaint,  the  action  being 
for  a  debt  or  damages  only,  is  to  be  con- 
sidered in  determining  whether  this  court 
has  appellate  jurisdiction. 

Tn  the  subsequent  case  of  Skillman  v. 
Lachman   (1863)   23  CaL   lOS,  63  Am.  Dcr. 
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96,  11  Mor.  Min.  Rep.  381,  the  Gilleapie 
Case  is  treatsd  as  authority  for  the  prop- 
osition that  where  the  plaintiff  is  appellant, 
and  the  judgment  is  for  the  defendant,  the 
jui'isdiction  of  the  supreme  court  ia  de- 
termined by  the  amount  claimed  by  the 
complaint,  "for  that  is  the  'amount  in  dis- 
pute' in  such  oases." 

M  Uplinger  v.  Ketterii^  (1876)  43  Iowa, 
483  (plaintilTa  claim  under  the  jurisdiction- 
al minimum— judgment  against  him  upon 
defendant's  claim  under  although  defend- 
ant's claim  was  over — total  under  and  ap- 
peal denied — a  different  rule  was  subse- 
quently   announced    in    this    jurisdiction ) ; 


(plaintifTs  claim  and  judgment  against  him 
under  jurisdictional  minimum — total  less — 
appeal  denied) ;  Edmondson  v.  Bird  (1887)  9 
Ky.  L.  Rep.  406  (plaintiff's  claim  less  than 
jurisdictional  minimum — judgment  for  de- 
fendant less — total  less — appeal  denied) ; 
Morgan  v.  Johnson  (1914)  168  Ky.  417,  165 
S.  W.  649  (see  infra,  note  94) ;  Barton-Par- 
ker Mfg.  Co.  v.  Wheeler  (1915)  164  Ky.  452, 
175  S.  w.  980  (total  under— no  appeal  lies) ; 
Longacre  Colliery  Co.  v.  Creel  (1905)  57  W. 
Ta.  347,  60  8.  E.  430. 

It  seems  that  the  plaintiff's  claim  was 
admitted  in  Mushier  v.  Shear  (1881)  100 
lU.  469.  At  any  rate,  it  Is  sUted  that  the 
defendant  claimed  that  the  plaintiff,  on  a 
settlement  of  account,  would  owe  him  a 
sum  over  the  jurisdictional  minimum.  A 
judgment  was  rendered  in  favor  of  the  de- 
fendant for  a  sum  less  than  the  juriedio- 
tional  minimum,  but  which,  with  the  claim 
of  the  plaintiff,  would  amount  to  a  sum 
over 'the  minimum.  Upon  an  appeal  by 
the  plaintiff,  the  court  held  that  the  sum 
of  the  plaintiff's  claim  and  the  judgmen* 
against  him  was  in  controversy,  and  thl'- 
beiog  over  the  minimum  amount,  the  appeal 
was  allowed.  This  caee  was  followed  with- 
out discussion  in  Capen  v.  De  Steiger  Glass 
Co.  (1882)  loe  ni.  185,  upon  an  appeal  by 
the  defendant  from  a  judgment  against  him 
in  favor  of  the  plaintiff  for  an  amount 
below  tbe  jurisdictional  limit.  The  claim 
of  the  defendant  was  for  an  amount  beyond 
the  minimum  jurisdictional  limit,  but  he 
admitted    the  plaintifTs  claim  and  asked 
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fendant.**  The  amount  of  the  judgment 
is  not  alone  in  controversy."  The  iJnit- 
ed  States  Saprebie  Court,  altfaongh  com- 
mitted to  this  rule  allowing  an  aggrega- 
tion of  claims,  has  refused  to  follow  it 
in  one  instance." 


When  no  affirmative  judgment  is  ren- 
dered in  favor  of  the  defendant  upon  his 
counterclaim,  and  the  result  of  the  3y.it 
is  aimply  to  defeat  the  plaintiff's  claim, 


the  plaintiff's  right  of  appeal  is  deter- 
mined by  the  amount  put  in  contro- 
versy by  his  complaint.**  If  he  fails  in 
hia  appeal  be  only  loses  the  amonnt  of 
his  complaint,  and  if  he  should  win  his 
appeal,  he  could  only  recover  the  amount 
thereof  if  finally  sueeesaful  in  his  suit 
If  this  sum  is  less  than  thejurisdictiona] 
minimum,  no  appeal  lies.*"  This,  how- 
ever, is  but  an  application  of  the  rule 
discussed  in  the  preceding  subdivision, 
that  the  sum  of  the  appellant's  claim 
and  the  judgment  againat  him  determine 
I  the  jurisdiction. 


only  for  a  balance,  which  was  below  the 
iuriBdictional   limit. 

» Foster  v.  McKeown  (1901)  162  HI.  339, 
61  N.  E,  614  (appellant's  claim  under  juris- 
dictional   minimum — judgment   in    favor  pt 

Eilaintiff  under—total  over^appesl  al- 
owed) ;  Merchants'  Loan  £  T.  Co,  v.  Brad- 
ley (1B04)  210  IIL  128,  Tl  N-  E.  343;  Shriv- 
er  V.  Bowen  (1877)  57  Ind.  288  (both 
elalms  under — total  more — appeal  allowed) ; 
Bowlua  V.  Brier  (1882)  87  Ind.  3B!  (both 
claii  13  under  — total  move  — appeal  al- 
lowed); Wysor  T.Johnson  (1890)  llnd.App. 
«9,  27  N.  E.  665  (Buffieiency  of  pleadinft  can- 
not be  considered  in  determining  juriedic- 
tion);  Williamson  v.  BrandenberR  (1892)  6 
Ind.  App.  95,  31  N.  E.  309  (plaintiff's  claim 
under — defendant's  over — see  infra) ;  Jo- 
seph V.  HarriBon  {19121  148  Zy.  65, 141  8.  W. 
1184  (judgment  for  plaintifl  and  part  of 
defendant's  counterclaim  con  a  id  ere  d,  both 
helow  jurisdictional  minimum,  but  total- 
ing more— appeal  allowed);  Hunt  Contract- 
ing Co.  V.  Tate  (1913)  152  Ky.  739,  1S4 
S.  W.  12;  Ford  Lumber  k.  Mfg.  Co.  v.  Corn- 
ett  (1916)  171  Ky.  404,  188  S.  W.  488;  Mey- 
erfield  v.  Roberta  (1802)  14  Ky.  L.  Rep. 
473:  Co-operative  Mfg.  Produce  &  Home  Co. 
V,  Rusche  (1907)  30  Ky.  L.  Rep.  700,  99  8. 
W.  677;  Singer  Mfg.  Co.  v.  Witt  (1904)  H8 
Ky.  344,  80  S.  W.  1124;  Sire  v.  Ellithorpe 
Air  Brake  Co.  (1891)  137  V.  8.  579, 34  L.  ed. 
801.  11  Snp,  Ct.  Rep.  195;  Clark  v.  Sidway 
(1891)  142  U.  S.  682,  35  L.  ed.  1167,  12  Sup. 
Ct.  Rep.  327;  Buckotaff  v.  Kunsell  &  Co. 
(1894)151  U.  S.  628,  38  L.  ed.  202,  14  Sup. 
Ct.  Rep.  448;  Harten  V.  Liiffler  (1908)  212U. 
S:  397,  63  L.  ed.  569.  29  Sup.  Ct.  Rep.  851; 
Export  ft  Import  Lumber  Co.  v.  Port  Banga 
Lumber  Co.  (1916)  237  U.  S.  388,  59  T^.  ed. 
1009,  35  Sup.  Ct.  Rep.  604;  Pacific  Mail  8. 
S.  Co.  V.  Balderach  (1918)  144  C.  C.  A.  22, 
229  Fed.  562. 

At  any  rate,  there  is  no  rigbt  of  appeal 
where  the  aggregate  of  the  defend  ant's 
claim  supported  by  the  evidence  and  the 
judgment  against  him  doea  not  amount  tn 
the  minimum  jnrisdictional  num.  Brnd- 
Htreet  Co.  v.  Hipsina  (18841  112  tJ.  S.  227, 
28  L.  ed.  716,  5  Sup.  Ct.  Rep,  117. 

In  Lake  Shore  i  M,  S.  R.  Co.  v.  Van 
Auken  (1891)  1  Ind.  App.  492,  27  N.  E. 
119,  the  appeal  was  by  the  defendant,  whose 
counterclaim  in  itself  exceeded  the  jurisdic- 


tional minimum;  and  it  is  stated  tfaat  the 
counterclaim  and  the  judgment  whkOt  tba 
plaintilT  obtained  are  in  controversy,  al- 
though the  counterclaim  cannot  be  allowed: 
that  is,  that  it  is  not  alone  in  ctmtroveriy 
whether  the  amount  claimed  in  the  counter- 
claim as  damages  can  be  established  by  the 
evidence,  but  also  whether  the  matter 
pleaded  as  couotert-laini  can,  under  the  law 
and  practice,  he  entertained  or  considered 
at  ail  as  a  defense  to  the  plaintifTs  com- 
plaint. For  a  discussion  of  the  latter  ques- 
tion, see  Bubdiviaton  III.  h,  iofra. 

In  WyeoT  v,  Johnson  (1890)  1  Infl,  App. 
419,  27  N.  E.  055,  the  total  of  the  appel- 
ant'8  claim  and  judgment  against  him  br- 
ing more  than  $1,000,  the  jurisdiction  of  an 
appellate  court  whose  jnrisdiction  was  limi- 
ted to  cases  in  which  the  amount  did  not 
exceed  (l.OOO  was  denied.  The  jurisdie- 
iion  of  the  intermediate  court  was  dented 
also  in  Williamson  v,  Brandenberg  (1892) 
6  Ind.  App.  99,  31  N.  B,  389. 

See  Capen  v.  De  Steiger  Glaes  Co,  (1882) 
105  HL  186,  supra,  note  29.  See  Francis 
V.  T*ak  (1892)  —  Ind.  App.  — ,  31  N.  K 
212,  infra,  note  68,  See  Charlton  t.  Sco- 
ville  (1895)  144  N.  Y.  891,  39  N.  E,  394, 
infrn,  note  66, 

■iFord  Lumber  ft  Mfg,  Co.  v.  Comett 
(1916)    171  Ky.  404,  188  S.  W,  486. 

M  It  has  been  held  that  the  value  of  a 
mortgaged  vessel  and  the  profits  from  its 
use,  demanded  in  a  dismissed  counterclaim 
in  a  suit  to  foreclose  the  mortgage,  cannot 
he  added  to  (he  amount  of  the  mortgage 
debt  in  determining  the  value  of  the  matter 
in  controversy,  for  the  purpose  of  an  sp- 
peal  to  the  Federal  Supreme  Court  from 
the  supreme  court  of  the  Philippine  Tslandii. 
Martinei  v.  International  Bkg,  Corp.  (IBIl) 
220  V.  S.  214,  56  L.  ed.  438,  31  Sup.  Ct. 
Rep.  40R. 

«  Pickett  V,  Hollingsworth  (1892)  6  Inl 
App,  436,  33  N,  E.  Itll;  Gorbam-Revere 
Rublier  Co.  v.  Broadway  Antomobile  Co. 
(1013)  71  Wash.  578,  129  Pac.  89.  But 
see  other  Washington  casea  infra,  note  4B 
et  sei).  This  rnle  would  have  resulted  in 
the  decision  arrived  at  in  Nohthbrii  P.  B. 
Co.  V.  SltOGMAKK,  ante,  835,  althmigfc  that 
decision  is  based  on  a  dilTerent  sfround. 

H  Pickett  V.  Uollhigsworth  (tod.)  supn. 
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Where  the  claim  of  each  litigant  has 
been  allowed  at  least  in  part,  tta«  appU- 
eation  of  the  principles  diaeuBsed  in  the 
fon^ing  par^raphs  seema  to  fix  the 
amount  in  controveray  at  the  sum  of 
the  amount  allowed  the  appellee  and  the 
amount  disallowed  the  appellant;  that  is, 
the  amount  deducted  from  hia  original 
claim.  A  judgment  for  a  balance  should 
not  be  determinative  of  the  right  of  ap- 
peal, nor  should  the  original  claima. 
The  courts,  however,  have  not  applied 
this  principle  nor  do  they  agree  on  what 
is  the  amount  in  controversy  in  this  Bit- 
uation.  Where  the  defendant's  counter- 
claim has  been  sustained  in  part  and  the 
plaintiffs  claim  in  part,  and  a  judgment 
rendered  for  a  difference  in  favor  of  the 
plaintiff,  and  the  defendant  appeals 
merely  from  the  allowance  of  the  plain- 
tiff's  eloim,  the  amount  in  dispute  has 
been  held  to  be  the  finding  in  favor  of 
appellee;  and  where  this  is  over  the  jur- 
isdictional minimum,  the  appeal  should 
be-  allowed  although  the  judgment  for 
the  balance  of  aocousts  may  be  less  than 
the  jurisdictional  minimum.**  On  the 
contrary,  upon  a  general  appeal  by  the 
defendant,  the  amount  of  the  jndgTuent 
against  the  defendant  has  been  held  to 
be  the  "amount  in  controversy"  where 
the  amount  of  such  judgment  was  de- 
termined by  deducting  the  snm  found 
due  the  defendant  on  bis  counter- 
claim from  the  sum  found  due  the 
plaintiff.**  The  Virginia  court  *' 
states:  "When  the  plaintiff  appeals  in  a 
case  of  this  sort,  the  test  of  the  juris- 


diction is  the  amount  of  his  demand. 
But  when  the  defendant  is  the  appellant, 
'the  matter  ai  controversy'  is  the  snm  de- 
creed against  him,  and  by  the  paymenl 
'of  which  he  may  dischai^  himself;  m 
,  that  the  amount  of  the  decree  determines 
the  jurisdiction  in  the  present  case,  and 
not  that  snm  plus  the  aggregate  of  the 
disallowed  claim  set  up  in  the  answer." 
But  it  has  been  held  upon  an  appeal 
by  th^  defendant  from  a  judgment  in  fa- 
vor of  the  plaintiff  for  the  amount  of  his 
claim,  less  the  amount  of  the  defendant's 
counterclaim,  part  of  which  was  admit- 
ted by  the  plaintiff,  that  the  amount  in 
coatroversy  is  the  aum  of  the  appellant's 
and  appellee's  claims.** 

Under  a  statute  denying  the  right  of 
appeal  "where  the  amoimt  of  the  judg- 
ment or  subject-matter  in  controvaray^' 
did  not  exceed  a  stated  sum,  the  right  of 
appeal  was  denied  where  the  elanns  of 
both  parties  were  allowed  in  an  amonnt 
in  excess  of  the  minimum  jurisdictional 
amount,  but  a  judgment  was  rendered 
for  a  difference  below  this  sum,  the  court 
being  of  the  opinion  that  if  "either  the 
judgment  or  the  subject-matter  in  con- 
troversy" doee  not  exceed  the  jurisdic- 
tional minimum  the  appeal  must  be  de- 
nied.** 


It  has  been  held  upon  an  appeal  by  the 
plaintiff  from  a  judgment  in  his  favor 
for  less  than  hia  claim,  and  against  the 
defendant  on  his  plea  in  reconvention, 
that  the  amount  claimed  in  reconvention 


»•  State  ex  rel.  Lingenfe'der  ».  Lewis 
(1688t  06  Mo.  146,  8  S.  W.  770.  The  pUia- 
tifTg  here  sued  in  round  numbers  for  97|800, 
and  the  cause  of  aetioo  was  found  in  their 
favor  for  (4,700.  The  defendant  denied 
pIsintiffB*  cause  of  action  and  set  up  a  coun- 
terclaim tor  83,000,  and  it  was  found  in  fa- 
vor of  the  defendant  on  the  counterclaim  for 
the  turn  of  $2,700.  A  judgment  nss  ren- 
dered in  favoT  of  the  plaintiffs  for  this  dif- 
ference of  ?2,000.  Krom  this  judgment  the 
defendant  appealed.  It  aeems  evident  that 
the  appeal  was  not  taken  from  the  diaaltow- 
ance  of  the  remaining  part  of  the  defend- 
ant's counterclaini ;  if  it  hsd  been  ho  taken 
the  amount  in  rontroversy  would  have  been 
increased ;  nothmg  is  said  aa  to  this,  it 
being  merely  stated  that  the  finding  of  the 
circuit  court  being  in  defendant's  favor  on 
his  connterclaim,  and  the  plaintitTa  not  hav- 
ing appealed,  that  dispute  is  ehminated 
from  the  esse. 

MKendnck  v.  Spotts  {1SB3)  90  Va.  148, 
17  S.  G.  B93.    But  see  International  Har- 

L,R.A.iei8F. 


vester  Co.  v.  Smith  (1906)  106  Va.  683, 
54  S.  E.  859,  supra,  note  12;  BuntinR  v 
Cochran  (1001)  90  Va.  658,  30  8.  E.  829, 
infra,  note  74;  Norfolk  4  W.  R.  Co.  v. 
Potter  (190B)  110  Va.  427,  6«  6.  E.  34, 
infra,  note  60. 

The  reduction  of  a  decree  in  favor  of 
libellant  in  excess  of  ihe  jurisdictional  mini' 
mum  by  the  amount  of  freight  due  the 
owners  of  the  lesaei  to  an  amount  below 
the  jurisdictional  minimum,  for  which  bal- 
ance a  judgment  is  rendered  in  favor  of  the 
libellant,  prevents  an  appeal,  since  the  final 
decree  of  the  court  is  for  a  balance  below 


(U.  S.)  207,  16  L.  ed.  632.  The  govern- 
ing statute  does  not  appear. 

■TKendrick  v.  Spotta  (1893)  00  Va.  148, 
17  B.   E.  853. 

MKefauver  v.  Kefauver  (1904)  £«  Ky. 
K  Rep.  10.^8,  83  S.  W,  110. 

NRooBevelt  V.  linkert  (1878)  «T  H.  T. 


447. 
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must  be  coDfiidered,  as  it  is 
the  trial  of  the  case.*" 

The  principle  of  the  foregoing  pkra- 
grapbs  has  been  aj^lied  to  this  situation 
and  where  the  defeodaot  is  api>ealiiig 
from  a  jadgment  in  his  favor  upon  his 
countLTclaim,  the  amount  in  dispute  has 
been  stated  to  be  the  diiference  between 
the  appellant's  claim  and  the  amoimt  of 
the  judgment  in  his  favor.*' 

c.  Rufe  that  It  must  be  possible  to  ren- 
der judgment  against  one  ol  the  par- 
ties for  at  least  the  iurUidictlonal 
mhtiinum. 

After  following  the  rule  discnssed 
above,  that  the  amount  in  controversy  is 
the  sum  of  the  appellant's  claim  and  the 
judgment  against  him,^  the  Iowa  court 
departed  therefrom  and  announced  the 
rule  that  it  must  appear  from  the  plead- 
ings that  it  was  possible  for  the  trial 
court,  consistent  with  the  pleadings,  to 
have  rendered  judgment  against  one  of 
the  parties  for  at  least  the  jurisdictional 
minimum,  and  that  a  case  was  not 
brouj^bt  within  this  rule  by  claims  of  the 


p&rtiea,  «adi  tess  than  the  juiiBdietional 
minimum,  although  totaling  more.** 
This  rule  was  applied  where  the  defend- 
ant admitted  a  part  of  the  plaintiff's 
claim  and  pleaded  a  counterclaim  in  ex- 
cess of  the  jurisdictional  minimum,  bat 
which,  after  deducting  the  amount  ad- 
mitted to  be  due  plaintiff,  was  below  the 
minimum,  and  the  appeal  was  according- 
ly denied.** 

d.  Buls  that  the  claim  of  at  teaet  ona 
party  must  equal  or  exceed  the  Juris- 
dictional nUnfmwm. 

In  some  jurisdictions  it  ia  held  that  in 
order  to  give  an  appellate  court  jurisdie- 
tion,  where  such  jurisdiction  depends  up- 
on the  amount  in  controversy,  either  the 
plaintiff's  demand  or  that  of  the  defend- 
ant must  of  itself  reach  the  juriadie- 
tional  sum;  the  claims  cannot  b«  aggre- 
gated.** The  view  is  taken  that  where 
there  is  a  cross  action  in  the  way  of  a 
counterclaini  or  plea  in  reconvention, 
there  are  two  cases  which  are  triable  to- 
gether. Consequently  where  both  the 
claims  are  below  the  jurisdictional  min- 


»<}ilbert  V.  York  (1911)  —  Tex.  Ot. 
App.  — ,  140  S.  W.  864.  See  comment  in- 
fra, note  45. 

USkillman  v.  Lachman  (1863)  23  Cal. 
198,  8.1  Am.  Dec.  00,  11  Mor.  Min.  Rep.  381 
(dictum). 

ffUplinger  v.  Kettering  (ISTO)  43  Iowa, 
183. 

*»  Madison  v.  Spitanogle  (1882)  58  Iowa, 
389.  12  N.  W.  317  (plaintiff's  appeal);  Cen- 
tervjlle  v.  Drake  (1882)  58  Iowa,  5S4,  12 
.V.  W.  5n4. 

It  is  apparent  under  this  rule  that  if  the 
aggregate  of  the  claima  of  the  plaintifT  and 
lU-fetiilant  does  not  amount  to  the  minimum 
juriadictional  sum,  no  appeal  lies,  and  this 
is  lield  in  Adamson  v.  Fuuke  (1809)  — 
Iowa,      -,   ilG   N.   W,   700. 

See  Berger  v.  Rife,  supra,  note  12. 

Thi«  Bpems  to  bu  the  theory  of  Her- 
aiiilhty  V.  Grant,  supra,  note  12. 

MBuckland  v.  Shephard  (1889)  77  Iowa, 
.120,  42  N.  W.  311. 

The  Iowa  rule  was  applied  upon  cross 
appeals  in  an  action  on  notes  given  for 
the  purchase  price  of  a  horse,  in  which  the 
defendant  admitted  the  execution  of  the 
notes,  but  counterclaimed  damages  for 
breach  of  warranty  for  wrongfully  suing 
out  attachments  and  for  expenses  incurred 
in  defending  against  the  same,  and  it  was 
held  that  the  amount  in  controversy  was 
not  the  sum  of  the  claims.  Kox  v.  Duncan 
(1882)  60  Iowa,  321,  14  N.  W.  358.  Both 
claims  were  under  the  jurisdictions]  limit 
in  this  ease,  but  the  total  of  the  two 
rlaims  nas  over;  the  appeal  was  denied. 

UCrosby  v.  Crosby  (1899)  92  Tex.  441, 
49  S.  W.  359  (dcfendBnt's  appeal);  Tucker 
V.   Williams    (1900)    —  Tea.   Civ,   App. 

L.R.A.1918F. 


56  S.  W.  585  (plaintiff's  appeal)  ;  Kiel  v. 
Campbell  (1901)  —  Tei.  Civ.  App.  — ,  63 
a  W.  8.'i9;  .laokson  v.  Pprsons  (1910)  61 
Tex.  Civ.  App.  97,  129  S.  W.  639. 

There  are,  however,  some  cases  in  Texas 
that  cannot  be  reconciled  with  this  theory. 
A  rule  seemingly  contrary  to  this  was  an- 
nounced in  Lester  v.  Campbell  (1898)  — 
Teat.  Civ.  App.  — ,  48  8.  W.  878.  Although 
the  judgment  in  favor  of  the  defendant  ia 
that  case  nas  for  an  amount  below  t)ie 
jurisdictional  minimum,  as  was  also  a  judg- 
ment rendered  in  favor  of  the  plaintitT  on 
his  claim,  the  amount  involved  upon  plain- 
tilT'a  appeal  is  stated  to  include  the  plstn- 
tifl^B  debt  and  the  defendant's  claim  for 
damages.  The  original  claim  of  the  defend- 
ant for  damans  was  in  excess  of  the  juris- 
dictional minimum.  Again,  in  Winder  t. 
Weaver  (1896)  —  Tex.  Civ.  App.  — ,  37  S. 
W.  376,  an  action  by  a  landliHd  upon  ts 
account  for  advances  and  for  a  fourth  part 
of  the  cotton  raised  on  the  premises,  the 
defendant  answered,  pleading  payment  of 
the  account  in  a  settlement  with  his  land- 
lord, and  admitting  that  he  owed  rent  out 
of  the  crop  unsold,  and  in  reronvention 
asked  for  150  actual  and  ioO  exemplary 
damages  for  the  illegal  and  unjust  suing 
out  of  the  distress  warrants,  and  prayed 
judgment  for  the  difference  between  le- 
counts  in  his  favor  and  for  damages.  Upon 
a  motion  to  dismiss  the  appeal  the  court, 
in  refusing  the  motion,  states  that  the  an- 
swer of  the  defendant  put  a  sum  amounting 
to  more  than  3100  in  controversy.  In 
Schneider  v.  Luckie  (1898)  —  Tex.  Civ. 
,  App.  — .  47  S.  W.  085,  an  action  by  the 
{  plaintilT  for  an  amount  lielow  the  jurii- 
'  dictional  minimum,  in  which  the  defendsDt 
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immn  no  appeal  tiea.**  If  the  claim  of  | 
one  party  is  over  the  juriadictional  Bum, 
an  appe&I  lies  although  that  of  the  other 
is  under." 

In  Tennessee  it  is  held  that  a  demand 
for  a  money  judgment  in  a  chancery 
case  over  the  jurisdictional  minimum,  as- 
serted either  by  the  complainant  or  by 
the  defendant  in  a  cross  bill,  is  sufficient 
to  confer  jurisdiction  upon  the  appellate 
court  unless  such  relief  is  a  mere  inci- 
dent to  the  main  case.** 

In  Washington  it  is  the  "original 
amount  in  controversy,"  and  in  Nokth- 
GRN  P.  R.  Co,  V.  SnoEMAKE,  ante,  835,  it 
is  stated  that  this  has  reference  to  the 
amount  severally  claimed  by  the  respec- 
tive parties  in  their  pleadings.  The 
view  against  aggregating  the  claims  is 
taken  in    thia    ease-,    but   a   defendant 


whose  eonnterolaim  is  over  is  entitled  to 
appeal  from  a  judgment  against  him.** 
But  where  the  plaintiff  is  appealing  from 
a  judgment  against  the  defendant  upon 
the  counterclaim  and  dismissing  the 
plaintiff's  action,  the  amonnt  of  the 
plaintiff's  claim  is  the  amount  in  eontro- 
versy.*** 

The  governing  constitutional  provision 
does  not  appear  in  the  earliest  Louisiana 
cases,  but  it  finally  appears"  and  is 
stated  to  confer  jnriadietion  wher«  "the 
matter  in  dispute"  is  above  a  stated  sum. 
Under  the  early  Louisiana  doctrine,  a  re- 
conventional  demand  was  viewed  as  an 
independent  action.  A  defendant  whose 
reconventional  demand  was  within  the 
jurisdictional  minimum  had  the  right  of 
appeal,  but  his  appeal  only  brought  for 
review  his  demand.**    Aecoidingly,  when 


reconvened  for  damages  in  a,  aum  in  excena 
thereof,  and  in  which  the  judgment  ap- 
parently  was  against  both  parties  on  their 
rlsime,  the  pUintiff  being  sdjudged  to  pay 
the  eoBts.  An  appeal  by  the  plaintiff  wa* 
kekl  to  tie,  the  court  statiug  that  the 
mmount  Id 'cootrovers;  wa«  more  than  the 
iuriadictional  minimum  by  reason  of 
the  reconvention. 

M  Crosby  v.  Crosby  [1800}  02  Tex.  441, 
49  S.  W.  350  (defendant's  appeal);  Tucker 
V.  WillianiB  (1000)  —  Tex.  Civ.  App.  — ,  58 
a.  W.  685;  Kiel  v.  Campbell  (lUOl)  — 
Tex.  Civ,  App.  — ,  63  S,  W.  ((50  (the  cross 
demand  involved  m  this  case  is  atateil  to 
be  a  totally  independent  cause  of  action)  ; 
.laekson  v.  Parsons  (1010)  61  Tea.  Civ.  App, 
97,  129  S.  W,  839. 

47  Texas  4  P.  R.  Co.  v.  Hayoa  (18B3)  4 
lex.  Civ.  App.  88,  23  S.  W.  443  (defendant, 
whose  claim  nas  over  the  jurisdictional 
minimum,  was  appe.aling)i  Bledsoe  v.  (kilf, 
C.  &  S.  F.  R.  Co.  (1894)  6  Tex.  Civ.  App. 
2H0,  2B  S.  W.  314  (dictum);  iord  v.  John- 
ston (10141  —  Tex.  Civ.  App.  ^,  184  S.  W. 
424  (defendant,  whose  claim  exceeded  the 
jurisdictional  minimum,  was  appealing) ; 
ilahany  v.  Lee  (1B14)  —  Tex.  Civ.  App.  — , 
171  S.  W.  1003  (defendant,  whose  claim 
was  over,  was  appealing). 

An  appeal  naa  allowed  the  plaintiff  from 
a  Judgment  aitainst  him  on  the  counter- 
claim of  the  defendant  which  was  Iwyond 
tlie  jurisdictional  minimum,  but  not  on  his 
own  cUim,  which  was  below,  in  Canadian 
Devekipment  Co.  v.  LeBlanc  (1000)  8  B.  C. 
173. 

Where  the  amount  of  a  judgment  in  favor 
of  the  defendant  on  his  counterclaim  is 
over  the  minimum  jurisdictional  amount  an 
appeal  lies  notwithstanding  the  defendant 
hoH  remitted  the  judi^ent  in  hia  favor. 
Barnes  v.  Bryce  (1011)  —  Tex.  Civ.  App. 
— .  140  R.  W.  24a  See  Kew  Orleans.  Ft. 
J.  A  G.  I.  R.  Co.  V.  MeNeely  (1806)  47  ta. 
Ann.  120B,  17  So.  708. 

The  fact  that  the  trial  court  found 
apainst  the  plea  in  reconvention  does  not 
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remove  it  aa  an  issue  upon  an  t^tpeal  by 
plaintiff,  where  it  was  not  withdrawn  by 
the  defendant.  Gilbert  v.  Vork  (1011)  — 
Tex,  Civ.  App.  — ,  140  S.  W.  864. 

The  failure  of  the  justice  to  enter  the 
pleadings  on  his  docket,  as  required  by 
statute,  BO  that  the  amount  of  the  appel- 
lant's claim  does  not  appear  of  record. 
does  not  defeat  the  right  of  appeal.  Texas 
&  P.  R,  Co,  V.  Hayes  (1893)  4  Tex.  Civ. 
App.  88,  23  S.  W.  413.  See  also  Penn- 
sylvania cases  infra,  note  00. 

Mytreet  v.  Waller  (JlllO)  123  Tenn.  803, 
133  S.  W  1103  There  was  in  this  case 
a  distinct  alternative  prayer  for  a  judg- 
ment  on  the  croaa  bill,  and  its  recovery 
seemed  to  be  the  real  object  of  the  bill. 

*8  Lauridsen  v.  Lewis  (1901)  47  Wash. 
584,  02  Pac.  440,  suiRciently  set  out  in  the 
opinion. 

Sorrill  v  McCougan  (10I>6)  44  Wash.  Soft. 
87  Pac.  825,  sustaining  an  appeal  by  the 
defendant,  whose  counterclaim  was  over  the 
jurisdictional  minimum,  from  a  judgment  ii> 
favor  of  the  plaintilT,  whose  dsim  was  un- 
der the  jurisdictional  minlmuni,  and  for 
whom  a  judgment  was  rendered  for  only  a 
part  of  his  claim. 

The  amount  in  controversy  in  the  court 
in  which  the  trial  was  begun  determined 
the  jurisdiction  upon  appeal,  although,  in 
an  intermediate  trial  court  the  defendant 
was  allowed  to  amend  his  pleadinga  and 
set  up  a  counterclaim  greater  than  that 
filed  in  the  lower  court,  and  over  the  jnris- 
dictional  minimum.  Bertles  v.  Hawkins 
Motor  Car  Co.  (1017)  04  Wash.  680,  163 
Pac.  3. 

*"  Gorham-Revere  Rubber  Co.  v,  Broad- 
wav  .Automobile  Co.  (1913)  71  Wash,  578, 
120  Pac.  80. 

fllKellar   V.   Palfrey    (1853)    8   La.   Ann. 

"Gove  T.  Kendig  (1843)  8  Rob.  (La.) 
387;  Hanna  v.  ISnillctt  (1845)  10  Rob.  (La.) 
438;  Ex  parte  Goodwin  (1845)  11  Rob.  (La.) 
12;  Overton  v.  Simon  (1855)  10  La.  Ann. 
683;    Vincent  v.  Schweitzer   (1885)    17   La. 
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no  appetd  was  taken  on  the  reeonvention- 
al  demand,  the  defendant's  appeal  from  a 
judgment  against  him  on  plaintiff's  claim 
was  dismissed  where  such  claim  was  be- 
low the  jurisdictional  minimum."  A 
plaintiff  whoso  demand  was  aver  the  jur- 
isdictional minimum  was  allowed  to  ap- 
peal from  an  adverse  decision  on  his 
claim,  but  this  did  not  authorize  the 
court  to  consider  a  reconveutional  de- 
mand under  the  jurisdictional  amount.'* 
It  the  claim  of  each  party  was  below  the 
jurisdictional  minimum,  there  could  be 
no  aggregation  of  the  claims."  It  has 
been  held  in  thia  state  that  where  the 
principal  and  reconventional  demands 
were  so  interlaced  that  one  could  not  be 
considered  without  the  other,  the  whole 
case  was  appealable  although  the  plain- 
Ann.  199;  Peeant  \.  Heartt  {1870]  22  La. 
Ann.  202;  Lamorere  v.  Aver7  (1880)  32  La. 
Ann,  292;  Lamorere  v.  A  very  (1880) 
La.  Am.  1008;  Young  v.  Wilaon  (1882)  34 
La.  Ann.  385;  Watkins  Bkg.  Co.  v.  Louisi- 
ana Lumber  Co.  (1895)  47  La.  Ann.  581,  17 
So.   143. 

This  nile  was  applied  where  jurlfrment 
was  rendered  for  plaintiff  and  also  for  de- 
fendant for  a  part  of  his  reconventional 
demand  and  defendant  appealed.  Colomb 
V.  McQuaid  11884)  3d  La.  Ann.  370.  The 
difference  between  defendant's  claim  in  re- 
convention and  the  judgment  rendered  in 
hii  favor  was  over  the  jurisdictional  niini- 

The  remittitur  of  a  part  of  the  verdict 
entered  after  the  verdict  is  given  does  not 

Srejudice  the  plaintiff's  riglit  of  appeal. 
ew  Orleans.  Ft.  J.  4  0.  I,  R.  Co.  v.  Mc- 
Neely  (1895)  47  La.  Ann.  1298.  17  So.  798. 
See  Barnes  v.  Bryce  (1011)  —  Tex.  Civ. 
App.  — .  140  S.  W.  240,  supra. 

See  Kellar  v.  Palfrey  (1853)  8  La.  Ann. 
282.  InfrB,  note  65. 

UBIanchard  v.  Keniaon  (18T3|  25  La. 
Aon.  38.'). 

HDean  v.  Clarke   (1850)   6  La.  Ann.  lOS. 

In  the  official  headnote  in  State  ex  rcl. 
Beauvais  v.  Judgej  of  Fifth  Circuit  Ct. 
(1890)  48  La.  Ann.  672,  10  So.  617,  It  is 
stated  that  "in  a  suit  where  the  defendant 
acknowledges  a  part  of  the  indebtedness,  the 
test  of  the  juriHiliction  of  the  appellate 
court  is  the  difference  between  the  amount 
claimed  and  the  amount  acknowledged,  an 
judgment  can  only  be  rendered  for  the  bal- 
ance due.  But  when  the  defendant  denies 
liability  on  the  entire  demand  and  pleads 
in  reconvention  an  amount  exceeding  the 
acknowledged  indebtedness,  the  test  of  ju- 
risdiction is  the  amount  of  the  judL'ment 
which  could  be  rendcrpd  in  th"  cato.'' 

»Breedlove  t.  Young  (1824)  2  Mart. 
N.  S.  (La.)  314.  This  is  held  true  even 
though  in  the  action,  which  was  one  on  an 
account,  transactions  to  a  much  Urger 
amount  than  the  jurisdictional  minimum 
\eeie  gone  into.  Accordingly  the  appeal, 
which  was  by  plaintiff,  was  dismissed. 
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tifTs  el&im  was  bdow  the  jnrisdletiaDal 
minimum.** 

It  has  been  stated  that  the  amount  de- 
terminative of  the  jurisdiction  of  the  ap- 
pellate court  is  the  sum  in  controversy  at 
the  time  of  the  judgment. "*■ 

Under  the  Louisiana  Constitution  of 
1898,  appeals  or  reconventional  demands 
lie  to  the  court  having  jurisdiction  of  the 
main  demand.  It  is  held  that  the  matter 
in  dispute  is  the  thing  demanded  in  the 
petition.  Where  the  demand  in  the  peti- 
tion is  below  the  jurisdictional  minimum 
no  appeal  lies.*'  A  reconventional  de- 
mand is  not  to  be  taken  into  account  in 
determining  the  amount  involved  in  a 
suit  for  purposes  of  appellate  jurisdic- 
tion.** But  on  appeal  lies  from  a  judg- 
ment upon   the   reconventional    demand 


Jewell  V.  Andrews  (1827)  6  Hart.  N.  S. 
(La.)  666;  Smith  v.  Merchants'  Mut.  Ids. 
Co.  (1881)  33  La.  Ann.  1071;  Prejean  v. 
Lecompte  (1880)  41  La.  Ann.  747,  «  So.  .558; 
State  ex  rel.  Bobet  Broa.  v.  Judge  of  Ct 
of  Appeals  (1890}  48  La.  Ann.  IDM,  8  So. 
266. 

le  amounts  asked  in  separate  snita 
which  have  been  consolidated  'cannot  be 
aggregated,  Btoch  &  Levy  v.  Lambert 
(1012)   130  La.  978.  58  So.  849. 

"Allen  V.  Nettles  (1887)  39  La.  Ann. 
788,  2  So.  002,  holding,  in  an  action  against 
an  administrator  for  a  balance  of  aceouni 
below  the  jurisdictional  minimum,  in  which 
the  defendant  reconvened  in  an  amount  in 
IB  of  such  jurisdictiimal  minimum,  that 
the  principul  and  reconventional  demands 
were  so  interlaced  that  one  oould  not  ba 
considered  without  the  other;  and  since  the 
■  as  framed  by  the  pleadings  involved 
the  adjustment  of  the  entire  accoant  be- 
tween the  parties,  that  the  claims  on  both 
sides  must  be  considered;  and  as  this  ad- 
justment included  an  amount  in  dispute 
ceding  $2,000,  the  case  was  appealable. 
•  State  ex  rel.  Beauvais  v.  Judges  of 
Fifth  Circuit  Ct.  (1896)  48  U.  Ann.  B72, 
19  So.  617. 

It  has  been  held  in  Louisiana,  in  a  case 
not  involving  a  counterclaim,  that  the  de- 
fendant, having  been  sued  for  an  amount 
within  the  jurisdiction  of  the  appellate 
court,  cannot  be  deprived  of  his  appeal  hj 
the  acquiescence  of  the  plaintiff  in  a  judg- 
ment for  an  amount  below  that  required 
to  confer  jurisdiction;  that  it  is  the  amount 
originally  in  dispute  which,  quoad  the  liti- 
gant who  does  not  acquiesce  in  the  jiidB- 
ment  of  the  trial  court,  determines  the 
iurisdiction  of  the  appeal.  AleKander  v. 
Morgan  (1912)  130  U.  378,  58  So.  13. 

W  Brooks-Scanlon  Co.  v.  Booty  (1909) 
123  La.  7U6.  49  So.  479  (defendant's  ap- 
peal): Hood  V.  Wine  (1011)  128  La.  731, 
63  So.  33S   (platntifTs   appeal). 

I*  Hood  V.  Wise  (La.)  supra  (plaiatilfs 
appeal). 
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whitik  is  above  the  jnrisdietiopal  mini- 
miim  where  the  plaiatifE  has  diraussed 
his  filaim,  which  waa  below,  without  prej- 
udice to  the  reoonveational  desiend." 
«.  JRule     upon     appeal     h]/     defendant 

wftoae  claim  Is  over  the  JuHadiction- 

al  minimum. 

Where   the   claim   of   the    defendant, 


H  Thompson  v.  McCAnsland  (1016)  137 
I.a.  14,  Oft  So.  196   (pleintiff'H   appeal). 

W  Payne  v.  Miller  (1S42)  Q  Blackf.  (Ind.) 
ITS  tplAintifr  here  cluimed  fW^bO;  the  de- 
fcudant  filed  a  set-off  of  $30.50;  the  judg- 
ment was  in  favor  of  the  plaintiff  for 
3:12.98;  on  thexe  facta  it  was  held  that  the 
amount  in  cantrovemy,  exclusive  of  coata, 
was  more  than  SZO). 

Hutts  T.  WiUiama  (1876)  65  Ind.  237 
(in  th[8  case  the  plaintllT'H  claim  was  for 
an  amount  below  the  minimum  iurisdic- 
tional  limit;  the  defendant's  set-off  was 
for  an  amount  in  exceas  thereof;  a  judg- 
ment was  recovered  by  the  plaintiff  for  the 
amoant  of  his  elnim). 

Little  T.  Danville  &  W.  L.  PL  Road  Co. 
(1802)  18  Ind.  30;  Horn  V.  ObttoU  (l»Otl| 
28  Ky.  L.  Rep.  8311,  90  &  W.  660;  District 
«f  HitthUnds  v.  Michie  (1006)  32  Ey.  L. 
Rep.  761,  107  S.  W.  219;  Gates  t.  Davia 
(lf05]  28  Ky.  L.  Rep.  490,  89  S.  W.  490; 
KlingiDsmith  v.  Nole  (1831)  3  Penr.  4  W, 
(Pa.)  120;  Downey  v.  Ferry  (1834]  2 
Watts  (Pb.)  304;  Steele  t.  Walton  (1887) 
3  Pa.  Co.  Ct.  211;  Sherwin  v.  Colbura,  D. 
ft  Co.  (1853)  25  Vt.  613;  I.  A  G.  N.  R.  Co. 
V.  Grant  (1881)  1  Tex.  App.  Civ.  Cat. 
(White  ft  W.)  430;  Rvan  v.  Bindley  (1SS4) 
1  WaU.  (U.  S.1  06,  17  L.  ed.  569;  Dusbane 
V.  Benedict  (1887)  120  n.  S.  630,  30  L.  ed. 
810.  7  Sup.  Ct  Rep.  SSH  (the  exceas  of  the 
■>ounterolaim  above  the  plaintiff's  claim  was 
above  the  Juriadictional  minimum);  Faul- 
eoner  r.  Stinaon  (18B8)  44  W.  Va.  546,  20 
8.  E.  1011;  Lovell  t.  Cragin  (1880)  138 
U.  S.  130,  34  I^  ed.  372,  10  Sup.  Ct.  Rep. 
1024;  Block  V.  Darling  (181)11  140  U.  S. 
234.  36  L.  ed.  476, 11  Sup.  Ct.  Rep.  832.  See 
Coles  T.  Peck  (1884)  9<t  Ind.  333,  49  Am. 
Rep.  161,  supra,  note  27. 

Withont  any  discussion  it  is  stated  in 
Arthuni  v.  Thompson  (1805)  97  Ky.  218, 
30  8.  W.  628,  that  whUe  the  amount  for 
which  judgment  was  rendered  against  the 
appellant  was  insufflcimt  to  give  the  ap- 
pellnte  court  jurEsdiction,  yet  the  item  a 
pleaded  by  him  as  a  coitnterclaini  exceed- 
ed the  minimum  jurisdictional  amount  and 
were   sufficient   to   give   jurisdiction   of   the 

Tn  Forster  Vinegar  Co.  t.  Quggemoa 
(1887)  24  Ho.  App.  444,  where  the  entire 
controversy  waa  upon  a  counterclaim  which 
was  in  excess  of  the  jurisdictional  miniinum, 
an  appeal  waa  allowed  the  defendant  from 
a  judgment  disallowing  the  counterclaim 
and  finding  for  the  plaintiff  on  hia  claim. 
It  does  not  appear  what  the  aniount  of  the 
plaiotiff'B  claim  was. 

In  Faulconer  v.  Stinson  (W.  Va.)   supra, 
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who  is  appealing  frpm  aa  a4vQrse 
judgment,  is  over  the  joriadiotioual 
wimianm,  his  right  of  sppeal  has 
been  sostained  although  the  plein- 
tifl^s  claim  or  the  judgment  in  his 
favor  may  be  below  the  minimum.** 
At  least,  the  defendant  is  entitled 
to    appeal    where    the    excess    of    his 

the  defendant,  after  a  decree  adjndging  a 
mechanics'  lien  on  her  property  for  erecting 
a  house  thereon,  filed  a  petition  stating  that 
the  holder  of  the  lien  was  indebted  to  hor 
by  reason  of  a  judgment  which  had  been 
assipiied  to  her,  and  prayed  that  the  atnouut 
of  the  jiitlgment  be  allowed  as  a  set-off 
against  the  mechanics'  lien  debt.  Upon  a 
denial  of  relief  to  her  under  this  petition 
she  appealed,  and  It  is  Ntated  thaf  the  set- 
off determioad  her  right  to  appeal,  and  this 
being  over  tfae  jurisdiettoBal  miuimuu.  an 
appeal  was  allowed;  and  this  is  stated  to 
be  true  notwithstanding. th^  set-ofT  may  be 
found  in  the  end  not  to  be  sustained  by  the 
evidence. 

Lovell  T.  Cragin  (1800)  136  U.  S.  130,  S4 
L.  ed.  872,  10  Sup.  Ct.  Rep.  1024,  the  ac- 
tion in  this  case  involved  real  property,  asd 
it  ia  stated  by  the  eonrt  that  the  claim  in 
the  cross  bill  was  o«e  growing  out  of  or 
appurtenant  to  the  property,  and  waa  really 
incident  to  the  suit,  as  it  was  a  part  of 
the  original  transaction  relating  to  the 
property  out  of  which  the  claim  in  the  orig- 
inal   bill    was    derived,    and    therefore    tiie 


t  claimed  b 


the  c 


a  bill  c 


I  prop- 


erly  be   taken  into  consideration  in  detn*- 
mining    the    jurisdiction    of    the    appellate 

A  counterclaim  which  is  large  enough  to 
give  the  court  jurisdiction  should  be  con- 
sidered Although  it  has  been  rejected  by  a 
peremptory  instruction  of  the  trial  court. 
Conrad  v.  De  Montcourt  (1897)  138  Ho.  311, 
30  8.  W.  806.  See  subdivision  III.  h,  infra, 
for  general  diecusaion  of  what  claims  can 
be  considered. 

Under  a  statute  relative  to  appeals  from 
justice  courts,  which  provides  that  "where 


(60"  the  appellant  is  entitled  io  a  new  trial, 
a  defendant  who  has  pleaded  a  counter- 
claim for  an  amount  in  excess  of  {60  is 
entitled  to  appeal  from  a  judgment  against 
him  in  favor  of  the  plaintiff,  whose  demand 
is  for  less  than  $50.  Dudley  v.  Brincker- 
hofl  (1888)  2  N.  T.  Supp.  321. 

Where  the  claim  pleaded  by  way  of  set- 
off is  above  the  juriadictional  minimum,  the 
appellate  court  haa  jurisdiction,  since  the 
aet-off  ia  equivalent  to  an  nction.  Norfolk 
A  W.  R.  Co.  V.  Potter  (lOOfl)  110  Vs.  427, 
66  S.  E.  34. 

Tbe  fact  that  the  clerk  did  not  mark  the 
set-off  "filed,"  and  that  there  was  no  entry 
in  the  order  book  showing  the  filing,  does 
not  defeat  the  right  to  appeal,  where  it  ap- 
pears  that  the  set-off  was  in  tbe  record  and 
that  plaintiff  bad  notice  of  it.     Ibid. 
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claim  over  that  of  plaintiSf  ie  more  than 
the  jnrisdietioiial  minimum." 

Where  the  defendant'B  countsrclaim 
exceeds  the  jnriadictional  minimum,  an 
appeal  by  the  defendant  lies  although  the 
plaintifTs  claim  is  below,  under  a  consti- 
tutional provision  making  the  appellate 
jurisdiction  depend  upon  the  "original 
amount  in  controversy."  ••  In  some  of 
these  cases  the  amount  claimed  in  the 
set-off  or  counterclaim  ia  stated  to  de- 
termine the  jurisdiction.**  It  was  not 
necessary  in  these  eases  to  determine  the 
exact  amonnt  in  controversy,  or  whether 
the  plaintiffs  judgment  might  be  added 
to  the  defendant's  claim  to  make  up  tht 
jurisdictional  miniinum ;  at  least  the 
amount  'of  the  defendant's  claim  was  in 
controversy,  and  this  being  over  the  jur- 
isdictional minimum,  the  appeal  would 
lie. 

The  role  was  announced  in  Vermon 


that  an  appeal  lies  in  every  ease  where 
the  matter  in  offset  would  have  entitled 
the  parties  to  an  appeal  if  the  action  had 
been  brought  upon  it.** 

/.  Countercldftn  or  aet-off  pleaded  oaiv 
OS  defenMve  matter. 
Where  the-  counterclaim  is  set  up  as 
defensive  matter  merely,  no  jni^ent 
being  asked  thereon,  and  the  plaintiff's 
claim  is  under  the  jurisdictional  amount, 
no  appeal  lies  by  defendant  from  a  judg- 
ment against  him,  even  though  his  claiin 
is  more  than  the  jurisdictional  mini- 
mum.•• 

g.  Cro»a  appeala. 
Where  both  parties  appeal  from  a 
judgment  in  favor  of  the  plaintiCF  for 
>art  of  hie  claim,  and  against  the  de- 
'endant  on  his  counterclaim,  it  has  been 
icld  that  the  amount  in  controversy  is 


See  International  Harvester  Co.  v.  Smith 
(1908)  105  Va,  683,  64  9.  E.  859.  supra, 
note  12,  and  other  Virginia  cases  tbere  re- 
ferred to. 

The  faQure  of  a  defendant  who  has  made 
a  statement  of  his  claim  in  writing  and 
left  it  with,  the  justice,  to  bave  the  amount 
of  hi«  claim  entered  upon  the  justice's 
docket,  does  not  deprive  him  of  the  rigiit 
of  appeal,  where  the  statute  does  not  re- 
quire such  an  entry.  Klinfiinsmith  v.  Nole 
(1831)  3  Penr.  &.  W.  (P«.|  120.  The 
amount  may  he  ascertained  by  the  oath  of 
the  justice  or  of  the  arbitrators,  or  by  other 
competent  parol  testimony.  Downey  v. 
Ferry  (1834)  2  Watts  (Pa.)  304.  The  jus- 
tice's failure  to  so  enter  it  cannot  be  charged 
to  the  defendant.  Klin^insmith  v.  Nole 
(Pa.|  supra.  See  Texas  A.  P.  EL  Co.  v. 
Hayes,  supra,  note  47. 

The  onlv  question  involved  in  Church  v, 
French  {18821  54  Vt.  420,  was  as  to 
whether  a  trustee  was  entitled  to  an  np- 
peal  the  same  as  the  parties.  That  he  did 
have  such  right  was  affirmed  and  an  appeal 
allowed  in  an  action  for  an  amount  lie- 
low  the  jurisdictional  limit,  in  which  the 
trustee  claimed  an  offset  in  excess  of  such 

•ibushane  v.  Hencdict  (1887)  120  U.  S. 
830,  30  L.  ed.  810,  7  Sup.  Ct.  Rep.  688. 

aSorrill  V.  McCiougan  (1006)  44  Wash. 
nS8,  87  Pac.  825;  Laurideen  v.  Lewis  (1907) 
47  Wash.  594,  92  Pac  440.  See  supra, 
note  49. 

U  Little  V.  Danville  &  W.  L.  PI.  Road 
Co.  (1862)  19  Ind.  86;  Htitts  v.  Williams 
(1876)  55  Ind.  2Ii7. 

The  counterrlnini  is  the  amonnt  in  con- 
troversy. 1.  &  G.  N.  R.  R.  Co.  V.  Grant 
(1881)  1  Tar.  App.  Civ.  Ca«.  (White  &  W.) 
430. 

See  Indiana  cases  cited  in  note  30  for 
rule  of  late  cases  in  this  state, 

M  Baker  v.   Rkxlget   (1S26)   1  Aik.   (Vt.) 


342,  a  case  in  which  the  plaintifT,  vrbo  had 
begun  an  action  on  promissory  notes  under 
the  Jurisdictionttl  minimum,  was  appealtnK 
from  a  judgment  in  favor  of  the  defeadant. 
who  had  pleaded  an  offset  amounting  tu 
more  than  the  jurisdictional  minimum,  the 
defendant  was  urging  that  there  waa  no 
right  of  appeal  because  of  a  statute  provid- 
ing that  no  appeal  shall  be  allowed  in  any 
action  brought  on  notes  on  hand  and  setilcd 
accounts,  if  Buch  notes  or  settled  aci-omiti 
shall  not  exceed  a  stated  sum.  In  layinpc 
down  the  rule  stated  in  the  text  it  ia  sta- 
ted that  this  is  as  far  as  it  is  neeeiisar; 
to  go  for  the  purpose  of  deciding  the  cetP. 
and  the  court  e^|^rc9Hly  refrains  from  fill- 
ing any  opinion  whether  the  right  of  appfiil 
might  or  might  not  exist  in  a  case  not  com- 
ing within   this  principle. 

e»Kurti  V.  Hoffman  (1884)  66  Iowa,  2iin. 
21  N,  W.  507  (action  on  an  aocoiint;  d«. 
fendaot  claimed  a  credit  not  given  him  by 
plaintiS). 

In  Kellar  v.  Palfrey  (1863)  8  La.  Ann. 
282,  it  was  held  in  an  injunction  suit 
brought  by  a  judgment  debtor  to  restrain 
the  levying  of  an  execution  on  the  judg- 
ment, on  the  ground  that  it  was  ex- 
tinguished by  compensation,  the  debtor 
averring  that  he  was  the  transferee  of  ■ 
judgment  rendered  by  the  seme  court  in  fa- 
vor of  another,  against  the  judgment  credi- 
tor, for  a  sum  in  excess  of  the  juriadictianai 
minimum,  that  the  extinguishment  of  tlic 
judgment  creditor's  claim  by  coinpensatinn 
was  the  only  matter  in  dispute;  and  this 
being  below  the  jurisdictional  minimum,  no 
app<al  lay. 

Where  there  ie  no  set-off  or  counterclaiai 
except  to  reduce  the  amount  of  recovery. 
there  can  be  no  appeal  by  the  defendant 
from  a  decree  against  him  for  less  than  the 
jurisdictional  minimum.  Lamar  v.  Micoa 
(1882)   104  n.  S.  405,  26  L.  ed.  774 
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the   auiD   of   the  aoanterelEum   and   the 
judgment  in  favor  of  the  plKintiS.** 

In  Iowa,  in  »  ease  of  cross  appeals,  the 
rule  announced  in  an  earlior  Iowa  ease, 
that  unless  the  trial  eonrt  eonld  render 
jndgmmt  against  one  of  the  parties  for 
an  amount  within  the  minimiim  junsdie- 
tional  limit,  no  ^q>eal  would  lie  although 
the  sum  of  the  claims  of  the  two  parties 
ia  in  excess  of  such  minimum,  waa  fol- 
lowed and  the  appeal  denied." 


The  fact  that  the  claim  set  up  hy  one 
party  was  admitted  has  not  always  been 
considered." 
PlAlmtUTa  aUlB  adBlttwL 

Where  the  defendant  admits  the  claim 
of  the  plaintifl,  but  seta  up  a  counter- 
claim which  ia  denied  by  the  plaintiff, 
the  amount  in  eontroverfly  upon  an  ap- 
peal by  the  def«idatit  from  a  judgment 
in  favor  of  the  plaintiff  for  the  full 
amount  of  his  claim  la  the  amount  of  the 
counterclaim.** 

The  eounterclaim  has  been  held  to  be 
the  amount  in  dispute  where  the  plain- 
tiffa  claim  is  admitted,  although  part  of 
the    counterclaim    was    allowed,    and    a 

MOiarlton  v.  Scoville  (1805)  144  N.  Y. 
691.  an  N.  E.  304. 

9t  Fox  V,  Duncan,  60  Iowa,  321,  14  N.  W. 

••  ThuB,  in  Francis  v.  Leak  11802)  —  Ind. 
App.  — ,  31  N.  E.  212,  where  tbe  defendant 
set  up  a  couattrclaim  which  he  held  by  ae- 
Hipnment  fioiQ  another,  to  which  the  plain- 
tiff set  up  an  iniielitpdrioss  from  the  assign- 
or in  excess  of  the  sum  claimed  by  the 
defendant,  and  offered  to  set  ofT  an  amount 
of  such  indebtedness  equal  to  the  amount  i 
up  in  the  claim  of  the  defendant,  the  coi 
held  that  the  claims  thus  set  up  by  wa-y  of 
crosH  demands  were  involved  in  tbe  dpL-ision 
of  the  cause.  In  this  case  the  defendant 
waa  appealing  from  a  judgment  in  favor 
of  the  plaintiff  for  the  amount  of  his  origi- 
nal claim,  the  court  apparently  having  al- 
lowed the  setoff  claimed  by  the  plaintiff 
in  answer  to  the  claim  set  up  hy  the  de- 
fendant. In  this  case  tbe  jurisdiction  of 
an  appellate  court  whose  jurisdiction  was 
limited  to  cases  in  which  the  amount  was 
lesB  than  the  claim  thus  set  up  was  denied. 

See  Moahier  v.  Shear  (1881)  100  IlL  489, 
and  Capen  t.  De  Steiger  Glass  Co.  (1882) 
105  ni.  IBS,  supra,  note  2^. 

»  nickey  V.  Smith  (1996)  42  W.  Va,  808, 
26  S.   E.  373. 

Thus,  hi  an  action  on  an  insuratice  policy 
for  an  amount  beyond  the  jurisdictional 
minimum,  in  which  the  insurance  company 
admits  the  isxuing  of  the  polW,  but  sets 
np  ft  counterelaim  of  various  loans  made 
to  the  holder  of  the  policr,  the  sum  in  con- 
troversy  upon   an  appeal  by   the  company 

L.R.A.iei8F.  H 


judgment  rendered  for  tbe  plaintiff  for 
the  balance  due,  and  where  tbe  counter- 
elaim  is  twlow  the  jurisdictional  mini- 
mum  no  appeal  lies."  This  rule  was  ad- 
hered to  where  the  anit  was  npon  notes 
given  for  a  machine,  a  warranty  on 
which  defendant  claimed  had  been  brok- 
en, and  therefore  that  he  did  not  owe  but 
a  part  of  the  amount  called  for  by  the 
notes;  the  amount  in  controversy  was 
held  to  be  the  credit  which. the  defend- 
ant was  thus  seeking.'^  It  has  been  held 
where  the  amount  of  defendant's  coun- 
terclaim was  in  exoess  of  the  jurisdic- 
tional minimum  that  the  amount  in  eon- 
troTfiiBj  was  over  the  limit,  altbongb  tbe 
plaintiff's  claim  was  admitted.  The  ar- 
gument that  the  amount  in  controversy 
is  the  difference  between  what  defendant 
admitted  be  owed  and  what  be  claimed 
by  way  of  set-off  and  counterclaim  was 
held  not  tenable,™  Where  the  defendant 
admitted  tbe  plaintiff's  claim  and  plead- 
ed a  counterclaim,  both  claims  being  be- 
low the  jurisdictional  amount,  and  asked 
for  judgment  for  the  excess  of  bis  claim, 
the  amount  in  controversy  was  held  to 
be  leas  than  the  minimum  jurisdictional 
limit;  but  just  what  amount  was  regard- 
ed as  being  in  controversy  is  not  stated.™ 

from  a  judgment  against  it  iu  favor  of  the 
plaintiff  for  the  full  amount  of  hie  cUiini, 


In  an  action  against  a  bank  to  recover 
a  deposit  iu  whicii  the  bank  pleaded  various 
set-offs,  but  did  not  dispute  the  l>alaure  of 
the  cUiim,  the  amount  "hich  the  bank 
pleaded  as  set-offs  was  held  to  conKtitiite 
the  amount  in  controversy  upon  an  flppenl 
by  the  bank  from  a  judgment  against  it 
for  the  amount  admitted  due.  Fordaville 
Bkg.  Co.  v.  Gray  (IBOl)  22  Ky.  L.  Rep. 
1259,  60  S.  W.  372. 

■WAlsip  Bros,  v.  Hard  (1874)  38  Iowa, 
007.  It  does  not  appear  which  party  ap- 
pealed. See  Schultn  v.  Iloibroolt  (1892) 
86  Iowa,  669,  53  N,  W.  2S5,  infra,  notes  8S 
and  87. 

1  Thompson  v.  French  (1991)  S7  Iowa, 
559,  10  N.  W.  !>00  (appeal  by  defendant). 
But  see  Fox  v.  Duncan  (1882)  60  Iowa,  321, 
14  N.  W.  358,  supra,  text  to  note  67. 

In  Buckland  v.  Shephard  (18B9)  77  Iowa, 
32D,  42  N.  W.  311,  there  was  held  to  be  no 
jnrisdietion  on  appeal  where  the  defendant 
admitted  the  plaintifTs  claim  in  part,  and 
pleaded    a    counterclaim    in    excess   of    the 


'ixdictional    : 


but  which,  after 
nt  admitted  to  be  due 
entitle  him  to  a  jndg 


deducting  the  am 
plaintiff,  would  n 
mcnt  above  the  niiiiimuin. 

■nWard  T.  Rhorer  (1969)  21  Ky.  L,  Rep. 
047,  53  S.  W.  649   (defendant's  appeal). 

W  Chestnut  v.  Corbin  Bkg.  Co.  (10061   20 
Ky.  L.  Rep.  665,  94  B.  W.  633.     A  similar 
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Tpon  an  appeal  by  the  pldintifE,  whose 
cl&im  was  admitted  by  the  defendant, 
who  pleaded  a  set-ofi  and  asked  for  judg- 
ment for  the  balance,  from  a  judgment 
for  the  balance,  the  amount  involved  was 
held  to  be  the  amount  of  the  set-ofl,  and 
not  merely  the  amount  of  the  judg- 
ment.''* Under  the  Louisiana  Conatitn- 
tion  of  1898,  making  the  appellate  juri^- 
dietion  depend  solely  npon  the  amount  of 
the  plaintiff's  claim,  the  amount  in- 
volved for  aueh  purpose  where  a  part  of 
the  plaintiff's  claim  is  admitted  is  the 
difference  between  the  claim  as  made  and 
the  amount  admitted  to  be  dne.^' 
Set-aC  ar  MaateTel*l«i   adailtted. 

In  accordance  with  the  weight  of  an- 
thority  aa  shown  above,  that  where  the 
claim  of  fhe  plaintiff  is  admitted,  the 
amonnt  in  controversy  is  the  claim  of  the 
defendant,  where  the  claim  of  the  de- 
fendant is  admitted,  the  amount  in  con- 
troversy has  been  held  to  be  the  amount 
of  plaintifTa  claim,  althongh  judgment 
may  have  been  rendered  for  a  balance  re- 
snlting  from  deducting  the  amount  of  the 
defendant's  claim  from  the  amonnt 
found  due  the  plaintiff.  Conseqnently, 
when  the  plaintiff's  claim  is  over  the 
jurisdictional  minimum  an  appeal  lies  al- 
though the  judgment  is  below.'"  But  it 
has  been  held  upon  an  appeal  by  the  de- 
fendant from  a  judgment  in  favor  of  the 
plaintiff  for  the  difference  between  plain- 
tiff's claim  and  the  part  of  a  set-off  ad- 
mittedly due  the  defendant  that  the 
amonnt  involved  could  not  exceed  the 
difference  between  the  plaintiS'a  claim 
and  the  amount  admittedly  due  the  de- 
fendant, and  this  being  below  the  juria- 
diotional  minimum,  no  appeal  lies." 

It  haa  been  held  where  the  defendant 
claims  payment  of  the  plaintiff's  demand 


and  sets  up  a  eonntarclaim  whioh  ia  ad- 
mitted in  part  by  the  jriaintiff,  bat  de- 
nied in  part,  that  the  value  in  controver- 
sy npon  an  appeal  by  the  defendant  from 
a  judgment  against  him  for  the  amount 
of  tbB  note,  subjeet  to  the  credits  of  faia 
counterclaim,  is  the  amonnt  of  the  plain- 
tiff's claim  pins  the  oounterclaim;  and  if 
this  is  beyond  the  jurisdictional  amount 
an  appeal  lies.^' 

(,  Secesstty  chat  appcllaiit'a  elalnt  be  a 
vatld  one. 

In  practically  all  of  the  foregoing 
cases  the  claim  of  one  or  both  of  the  par- 
ties is  to  be  taken  into  consideration  in 
determining  the  jurisdiction  of  the  ap- 
pellate court.  In  some  jurisdictions  the 
judgment  rendered  in  the  action  is  to  be 
taken  into  consideration  also.  In  ao  far 
as  the  judgment  is  to  be  ooneidered  it 
seems  clear  that  the  claim  of  the  party 
in  whose  favor  it  is  rendered  is  conelu- 
sively  established  to  the  extent  of  the 
judgment,  ao  far  as  concerns  the  validity 
of  the  claim,  its  support  by  the  evidence, 
and  in  fact  all  questions  connected  with 
its  validity.  Bat  where  the  appellate 
jurisdiction  depends  npon  the  claim  or 
claims  of  the  parties  irrespective  of  the 
judgment,  the  validity  of  such  claim  or 
claims  is  not  established.  How  far  the 
court  will  inquire  into  the  validity  there- 
of for  the  purpose  of  fixing  the  amonnt 
to  be  considered  is  the  subject  of  investi- 
gation in  this  subdivision.  It  is  neces- 
sary that  the  amount  of  the  appellant's 
claim  be  pleaded  in  good  faith  in  order 
to  he  in  controversy  within  the  meaning 
of  such  constitutional  provisions;  a  sham 
plea,  or  one  pleaded  simply  for  the  pur- 
pose of  conferring  jurisdiction  npon  the 
appellate  court,  cannot  be  eonsidered.'" 


opinion  ia  expreeeed  in  Croiiby  v.  Crosby 
(1898)  92  Tex.  441,  40  S,  W.  3r,9. 

T«  Bunting  v.  Cochran  (1901)  99  Ta.  55H. 
30  8.  E.  229.  See  Kendrick  v.  Spotts  (18113) 
90  Va.  14S,  17  S.  E.  sr..!,  notp^  3«  atid  37. 

TtHood  V.  Wise  [ISll)  12S  La.  731,  GB 
So.  335  (plHintira  appeal). 

WReed  v.  Trowbridge  (1887)  109  K.  T. 
657,  12  N.  E.  625. 

Where  a  part  of  the  counterclaim  of  the 
defendant  is  admitted,  that  cannot  be  con- 
Eidered  in  controversy,  but  it  will  be  con- 
clusively presuDied  that  it  was  applied  to  a 
reduction  of  the  amount  of  the  ]>laintifT'fl 
claim.  Bradfltreet  Co.  v.  Higgina  (1884)  112 
U.  S,  227,  2S  L.  ed.  715.  5  Sup.  Ct.  Rep.  117. 

"Merchants'  Loan  &  T.  Co.  v.  Bradlev 
(1904)  210  IlL  128,  71  N,  E.  343  (Bet-ofF 
as  claimed  by  defendant  was  leas  than 
plaintiff's   claim). 

»Kefauver  v.  Kefauver  (1904)  26  Ky.  L. 
Rep.  1058,  83  S.  W.  110  (the  amount  of  tlte 

L.B.A.1B18F. 
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TSFoater  v.  MeKeown  (1901)  192  m.  339. 
ei  N.  E.  514;  Cumberland  Teleph.  k  Tele}!. 
Co.  V.  Logndon  (1911)  142  Ky,  «3»,  134  S. 
W.  1159;  Brown  v.  School  Directors  (1851) 
18  Pa.  78i  Steele  v.  Walton  (1881)  3  Pa. 
Co,  Ct.  211;  Texaa  A  N.  0.  R,  Co.  v,  Jonee 
(1908)  ~  Tex.  Civ,  App.  — ,  95  S.  W,  746; 
Bruah  v.  Hutlburt  (1830)  3  VL  46  (aee  in- 
fra, text  to  note  951;  iMancheater  Paper- 
Milla  Co.  V.  Heth  (1893)  1  Va.  Doc.  776, 
18  S.  K  189;  McDonald  Colliery  Co.  v,  Orot- 
ty  (1911]  6B  W.  Va.  *07,  71  S.  E,  C68; 
Jaklewlcz  v.  Lenhart  (1915)  86  Wash.  138, 
149  Pac.  642  (no  proof  waa  offered  in  aup- 
port   of   counterclaim}. 

A  defendant  who  lays  the  damages  in  his 
counterclaim  at  a  aum  which  renders  it  ap- 
parent that  it  is  a  sham  pleading,  Sled  for 
the  purpose  of  bringing  the  case  within  the 


ANNOTATIOK— JURJSUICTIOXAL  AMOUNT— COUSTEBCLAIM. 


691 


That  the  eWua  is  sustained  bj^  the  evi- 
dence is  frequently  held  determinative  of 
the  good  faith  of  the  claimaDL."'  At 
least  so  mnch  of  the  claim  as  is  sustained 
by  the  evidence  and  pleaded  in  good 
faith  has  been  made  the  test  in  determin- 
ing the  appellate  jurisdiction.  It  has, 
however,  in  some  such  cases,  not  been 
necessary  to  go  beyond  this,  since  the 
atDount  of  the  appellant's  «laim  which  is 
regarded  as  atistained  by  the  evidenee, 
when  added  to  the  judgin«)t  against  him, 
equals  or  ezeeeds  the  jurisdietional  min- 
imum, and  therefore  it  has  not  been 
necessary  to  consider  the  balance.*' 

If  pleaded  in  good  faith,  the  elaim  has 
nsnally  been  regarded  as  fixed  at  the 
amount  claimed  in  the  pleadings.**  It  is 
the  facta  alleged  in  the  pleadings,  and 


not  the  prayer,  that  determine  the 
amount  of  the  controversy,  and  if,  from 
these  facta,  the  amount  in  controversy  is 
less  than  the  jurisdictional  amount,  no 
appeal  lies."  Thus,  where  it  is  evident 
from  the  cause  of  action  stated  in  the 
reconventional  demand  that  the  amount 
involved  is  not  above  the  jurisdictional 
amount,  although  an  amount  in  excess  of 
the  jurisdictional  minimum  is  prayed 
for,  there  is  no  right  of  appeal."  The 
fact  that  in  the  end  the  plea  may  not  be 
auatained  by  the  evidence  does  not 
change  the  rule," 

If  the  defendant's  counterclaim  shows 
on  the  face  of  the  pleadii^a  that  it  pre- 
sents no  eause  of  action  and  therefore  no 
claim  for  recovery,  it  raises  no  contro- 
versy aa  to  any  amount. ••     Or,  if  the 


juriedirtinn  of  tfie  appellate  court,  has  no 
right  of  appeal.  St.  T^uia  &  8.  F.  R.  Co.  v. 
Bradford  (ISOT)  IS  Okla.  164,  SS  Phc  1050. 

.A  Hham  plea  Aled  by  pUintiflT  cannot  be 
onnaidered.  Barton  ■Parker  Mfg.  Co.  v. 
Wheeler  (191S)  184  Ky.  452,  175  8.  W,  BBO. 

10  Foater  v,  McKeown  (1001)  1B2  HI.  33B, 
SI  K.  E.  514.  It  is  atated  by  tbe  court 
that  evidence  waa  oHered  in  the  trial  court 
liy  the  defendant  touching  all  the  items  of 
his  covnterelaim.  and  it  cannot  be  aaid  that 
sikch  coiinterclnim  was  made  in  bad  faith 
or  waa  fictitloua  and  for  the  mere  porpoae 
of  making  a  possible  amount  by  which  a 
Rnal   appeal  might  reach  thia  fourt. 

It  has  been  held  that  where  the  claim  ia 
not  Bustained  by  the  evidence,  it  cannot  l>e 
conxidcred.  Kni'tx  r.  Hoffman  (1684)  «S 
Iowa,  2«0,  ai  N.  W.  697.  But  aee  diaeua- 
liion  of  the  caae  aupra,  note  flS.  See  also 
Brush  V.  Hurlburt  (1830)  S  Vt.  46,  infra, 
note  95. 

SI  Smith  V.  Rountree  (1000)  185  ID.  211), 
56  N.  E.  1130,  the  original  amount  of  the 
•lefendant'e  counterclaim  waa  in  exccsa  of 
the  juriadictional  minimum,  but  the  court 
considered  only  the  pari:  fairiy  supported 
by  the  evidence  in  determining  the  "amount 
involved." 

Joaeph  V.  Harrison  (1911)  140  Ky.  66, 
141  e.  W.  1184.  It  was  here  urged  that  the 
defendant's  claim  should  not  be  considered 
l)CcauBe  the  evidence  did  not  support  it. 
The  court,  however,  holds  that  it  was  sup- 
ported in  a  part  suflicieiit  to,  when  added 
to  the  judgment  against  the  defendant, 
make  up  tbe  jurisdictional  amount. 

aa  Sterner  y.  WIlRon  (1886)  08  lowa,  714, 
28  N.  W.  34;  Buckland  v.  Shephard  (IBRD) 
77  Iowa,  320,  42  N.  W.  311;  Scbultz  v.  Hol- 
brook   (1802)   88  Iowa,  560,  53  N.  W.  285. 

Where,  in  a  suit  involving  an  amount 
below  the  minimum  jurisdictional  limit,  in 
which  the  defendant  did  not  aet  up  a  count- 
erclain),  but  in  which,  during  tbe  progress 
of  the  trial,  he  asked  to  be  allowed  to 
amend  his  answer  by  setting  up  a  counter- 
claim, a  request  which  was  refused,  the 
amount  of  tha  counterclaim  cannot  be  con- 


stdercd  in  controveray,  altkon|!4i  the  refasal 
to  alkiw  the  amendment  may  have  been 
based  upon  aa  erroneous  view  of  the  law, 
sini!e  the  defendant  did  not  have  an  absolute 
rif^t  to  tbe  amendment.  Wiley  v.  Btij^m 
(1880)  81  N.  Y.  IS. 

See  Barnes  v.  Bryce  (1911)  —  Ttx.  Civ, 
App.  ~  140  8.  W.  240,  supra,  aoU  47. 

UNash  T.  Beckman  (1802)  86  lawo,  £40, 
53  N.  W.  228.  This  was  an  action  to  re< 
cover  the  price  of  certain  machinery  bektw 
the  jurisdictional  minimum.  Tbe  defsnd- 
ants  alleged  in  their  defense  that  the  ma- 
chinery waa  worthless  and  that  it  had  been 
returned  to  tbe  plaintiff.  Judgment  was 
then  prayed  b;  the  defendants  for  a  stated 
sum.  It  is  held  by  the  court  that,  under 
the  allegations  of  the  counterclaim,  there 
could  have  been  no  greater  recovery  than 
the  value  of  the  machinery,  and  thia  being 
below  the  jurisdictional  minimum,  the  ap- 
pellate court  had  no  juriadiction. 

fJray  v,  Blanchsrd  (1878)  97  U.  S.  564, 
24  L.  ed.  1108.  It  is  here  stated  that  while, 
in  the  absence  of  anything  to  the  contrary, 
the  prayer  for  judgment  by  the  defendant 
in  bis  counterclaim  or  set-olf  will  be  taken 
aa  indicating  the  amount  in  dispute,  yet, 
if  tbe  actual  amount  in  dispute  does  other- 
wise appear  in  the  record,  reference  may  be 
had  to  that  for  the  purpose  of  determining 
juriadiction. 

See  Blake  v.  Krom  (1801)  128  N.  Y.  64, 
27  N.  E.  977,  infra,  text  to  note  B9. 

MGagne  V.  Barrow  (1B60)  15  La.  Ann. 
185. 

In  Young  v.  Wilaon  (1882)  34  La.  Ann. 
385,  where  the  rccouvuntional  demand 
prayed  for  damages  in  excess  of  the  mini- 
mum jurisdictional  limit,  it  is  stated  that  - 
the  defendant's  right  to  recover  on  his  re- 
conventional  demand  muat  be  governed  by 
tbe  prayer  for  damages  made  in  his  answer. 
Nothing  is  stated  aa  to  whether  the  prayer 
was  in  excess  of  the  amount  due  him  aa 
shown  by  the  pleading. 

"Fanlconer  v.  Stinson  (1898)  44  W.  Va. 
546,  29  S.  E.  lOll. 

«e  Campbell  v.  Lewis  (1891)  B3  Iowa,  683, 
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claim  of  the  defendant  as  shown  by  the 
pleadings  ia  barred  by  the  Statute  of 
Limitations  except  in  so  far  as  it  may  be 
urged  as  a  defense  to  the  plaintiff's 
claim,  the  amount  in  controversy,  where 
the  plaintifTs  claim  is  admitted,  is  only 
so  much  of  the  defendant's  counterclaim 
as  is  necessary  to  offset  plaintiff's 
claim." 

It  has  been  held  that  if,  npon  the 
whole  record,  the  coonterclaim  is  not 
supported,  it  will  not  be  considered.** 
It  has  been  held,  also,  that  only  so  much 
of  the  connterclaim  can  be  considered  as 
is  supported  by  the  pleadings  and  evi- 
dence." 


claim  asserted  in  the  pleadings  that  fixes 
;  the  amount  for  jurisdictional  parposes. 
I  The  fact  that  no  evidence  was  introduced 
.  in  support  of  the  claim  has  been  held  U> 
be  immaterial,'*'  unless,  in  addition  to  the 
failure  to  support  by  evidence,  there  is 
in  effect  an  abandonment  of  the  counter- 
claim.*' In  other  oases  it  is  held  that 
only  the  amount  of  the  appellaat's  claim 
that  is  supported  by  proof  can  be  consid- 
ered.^ At  least,  it  oannot  be  considered 
for  the  full  amount  if  the  evidence  shows 
that  there  is  no  real  foundation  for  Uie  ' 


60  N.  W.  a08;  WbILb-F.  4  Co.  v.  Burtord 
(1010)  58  lex.  Civ.  App.  645.  126  S.  W.  927. 
See  Blake  v.  Krom  (1891)  128  H.  T.  64,  27 
N.  E.  977,  infra,  note  8». 

In  an  action  by  a  vendor  of  land  against 
the  vendee,  in  which  the  vendee  counter- 
elalme  for  the  value  of  certain  crops  which 
the  vendor  is  charged  with  having  converted 
to  his  own  use,  and  in  which  the  defendant 
prays  judgment  for  the  value  of  such  crops, 
their  value  cannot  be  taken  as  the  amount 
in  controversy  where  it  appears  that  the 
land  was  rented  by  the  vendor,  and  that, 
by  the  terms  of  the  rental  contract,  the 
vendor  through  whom  the  vendee  claimed 
was  entitled  to  only  a  fourth  of  the  crop; 
but  the  fourth  of  the  'crop  niuet  be  taken 
as  the  value  of  the  defend  ant 'x  claim. 
■Jackson  t.  Persons  (1010)  61  Tex.  Civ.  App. 
B7,  12!)  a  W.  839. 

nscbuttx  V.  Holbrook  (18ti2)  Sa  Iowa, 
569.  53  N.  W.  286. 

UGray  v.  BInnchard  (1678)  97  IT.  S.  664, 
24  L.  ed.  1108.  See  cases  cited  in  notea  lU 
and  11,  supra. 

»In  Btake  v.  Krom  (1891)   128  N.  Y.  64, 

27  N.  E.  977.  the  claim  of  the  plaintiff  was 
admitted,  but  countcrclaimB  were  interpossil 
b^  the  defendant  in  cxccbb  of  the  jurisdic- 
tional minimum.  From  the  evidence  and 
pleading  the  court  held  the  defendant  not 
entitled  to  the  full  amount  of  hia  counter- 
claim, but  only  to  an  amount  below  the  jur- 
indictional  minimum;  uml  this  being  true, 
the  appeal  was  dismissed. 

«  Sterner  v.  Wilson  (11)861  68  Iowa,  714. 

28  N.  W.  34.  It  was  accordingly  held  in 
this  case  that  a  counterclaim  of  the  defend- 
nnt  in  excess  of  the  jurisdictional  minimum, 
Hied  in  an  action  for  an  amount  below  the 
minimum,  gave  the  circuit  court  jurisdiction 
although,  upon  the  trial  of  the  cause  in  the 

,  circuit  court,  the  defendant  gave  no  evidence 
which  tended  in  any  manner  to  establish  an 
item  pleaded  in  the  counterclaim  which 
brought  tlie  amount  of  the  claim  within  the 
jurisdictional  minimum. 

In  Heraughty  v.  Grant  (1897)  6  Kan. 
App.  923,  50  Pac.  506,  an  apjieal  b^  the 
defendant,  whose  claim  exceeded  the  juris- 
dictional minimum,  from  a  judgment  in 
favor  of  the  plaintiff  for  an  amount  below 
the    jurisdictional    minimum,    it    is    stated 


that  the  defendant  produced  evidence  tend- 
ing to  prove  a  part  of  his  claim  less  than 
the  jurisdictional  minimum,  but  did  not  oITct 
any  evidence  concerning  any  other  or  fur- 
ther indebtedness  to  bim,  and  it  thus  atTiriD- 
atively  appears  that  the  amount  in  con- 
troversy is  less  than  the  jurisdictional  min- 

See  Faulconer  v.  Stinson  (1898)  44  T.  Ta. 
546,  29  3.  E.  1011,  supra,  text  to  note  85. 
and  Chatfleld  v.  Appleton  (1881)  8  Ohio  Dec. 
Reprint,  214,  6  Ohio  L.  J.  327,  infra,  note 
102. 

Bl  lu  an  early  Iowa  case  it  was  held  that 
even  if  Che  claim  of  one  of  the  parties  ia  \n 
excess  of  the  jurisdictional  minimum,  if  ht 
fails  to  introduce  evidence  in  support  of  it 
and  does  not  object  to  an  instmction  to  the 
jury  to  disregard  the  claim  for  this  rea^n. 
it  cannot  be  taken  inlo  consideration  in  de- 
termining the  amount  in  controversy,  but 
this  is  confined  to  plaintifTs  claim.  Kurtz 
v.  Hoffman  (1884)  65  lowa,  260,  21  N.  W. 
507.  The  defendant  here  urged  the  counter- 
claim merely  as  a  defense,  not  asking  judg 
ment  thereon.  The  answer  waa  trcatfil. 
however,  by  the  trial  court,  as  pleadii^  a 
cuunterclnim.  It  is  stated  tJiat,  cvpd 
though  this  view  be  correct,  he  must  bf 
considered  as  having  abandoned  it  by  fail- 
ure to  support  it  by  evidence. 

In  Famsworth  v,  Crabb  (1916)  178  lew*, 
565.  159  N.  W.  1042,  where,  at  the  close  of 
the  plaintilTB  case,  the  defendant  elected  not 
to  preeent  any  testimony,  but  to  rely  upon 
the  supposed  weakness  of  the  plaintiiTs 
case,  and  move  for  a  judgment  on  plaiD- 
titTs  testimony,  it  was  held  that  nothing 
was  involved  except  the  plaintilTs  claim; 
the  court  stating  that,  by  standing  on  hie 
motion  to  direct  a  verdict,  lie  waived  his 
counterclaim. 

M  Ileriiughty  v.  Grant  (1897)  6  Kan.  App 
023,  50  Pac.  506;  Schinetler  v.  Herrnmi 
(ISS.'i)  1  Pa.  Co.  Ct.  145;  .laklewicz  v.  I.*n- 
hart  (1916)  88  Waab.  138.  149  Pac.  642  ['ff 
supra,  note  79,  and  text  thereto) :  Bnid- 
Hlreet  Co.  v.  HieTfins  (1884)  112  U.  S.  927. 
28  L.  ed.  715,  6  Sup,  Ct.  Rep.  117. 

Where  the  defendant  olfera  very  little 
testimony  in  support  of  his  counterclaim,  an 
little  that  in  no  view  could  a  flndin'-  in  it- 
support   be    warranted,   and   no   reqiiest  >* 
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demand.*'  Upon  an  ajj^al  by  the  plain- 
tiff, the  fall  amount  of  his  claim  cannot 
be  added  to  the  judgment  against  him 
where  hia  own  proof,  constmed  moat  fav- 
orably in  hia  behalf,  conclusively  ahowB 
that  if  there  had  been  a  finding  in  hia 
favor  he  could  not  have  recovered  the 
snm  sued  for,  but  only  a  part  thereof.^ 
The  fact  that  the  defendant  produced 
no  evidence  in  favor  of  his  counterclaim 
has  been  held  to  aSord  reasonable  ground 
to  conclude  that  his  claim  was  l^oti- 
tioua.*'  Other  cases  hold  that  althouf^h 
the  defendant's  plea  in  reconvention  or 
counterclaim  eonfers  jurisdiction  upon 
the  appellate  eourt  if  it  is  withio  the  jur- 
isdictional minimum,  yet,  if  the  defend- 
ant introduces  no  evidence  in  support  of 
his  plea  in  reconvention,  it  will  be  treat- 
ed as  having  been  abandoned,  and  can- 
not be  looked  to  in  determining  jnrisdie- 


Where  the  plaintiff  baa  made  admis- 
aiona  which  reduce  hia  claim,  only  the  re- 
duced amount  is  to  be  eoDsidered." 

The  oourta  are  not  agreed  as  to 
whether  the  amount  claimed  in  a  coun- 
terclaim may  be  considered  when  there  is 
a  dispute  aa  to  whether  the  counterclaim 
is  a  proper  one  to  make  in  the  action. 
Where  no  valid  counterclaim  is  pleaded 
and  the  defendant  is  required  to  abandon 
it  upon  trial,  it  has  been  held  that  it  can- 
not be  taken  into  consideration  in 
determining  the  "amount  in  controver- 
sy." •*  It  has  been  held,  where  a  demur- 
rer to  the  coonterclaim  has  been  oorectly 
sustained  by  the  trial  court  and  the  coun- 
terclaim diamissed,  that  it  is  no  longer  in 
controversy,  and  that,  upon  an  appeal  by 
the  defendant  from  a  judgment  in  favor 
of  the  plaintiff,  only  the  amount  of  the 
judgment  is  in  controveray;**  at  least, 
where  the  appellate  proceedings  are  such 
as  to  make  this  determination  conclusive. 


made  in  regard  to  the  counterclaim,  and  a 
judgment  is  rendered  in  favor  ni  tbe  plaln- 
tiCf  for  the  exact  amount  claimed  by  tier, 
the  amount  in  controversy  is  tlii-  plainLilT'it 
claim,  which  being  under  the  minimum  ju- 
risdictional limit,  no  appeal  lieH.  St.  Clair 
V   Day  (1882)  69  N.  Y.  367. 

It  is  Btated  in  Scliineller  v.  Herrman 
fl88r>>  1  Pa.  Co,  Ct,  US,  that  where  an  ap- 
peal dnnendB  upon  the  amount  of  a  set -off. 
the  ri^t  is'  governed  not  by  the  ammint 
defendant  claims,  but  by  tbe  amount  tbe 
evidence  tends  to  establish  as  hia  damages. 
But  in  this  case  the  defendant  was  not  al- 
lowed to  give  any  evidence,  and  so  the  ap- 
peal was  allowed  where  damages  over  the 
juried  icMona I  minimum  were  claimed. 

MGagnc  V.  Barrow  (1860)  15  La.  Ann. 
135. 

Min  Morgan  v.  Johnson  (1B14)  1S8  Ky. 
417,  165  S,  W.  649,  the  owner  of  a  mule 
which  had  beeo  seised  under  execution  by 
the  oflicer  levying  the  execution  sued  the 
officer  for  unlawful  detention  of  the  mula. 
The  oflicer  counterclaimed  for  the  amount 
of  the  impounding  fee  and  the  costs  of  keep. 
The  plaintiff  was  adjudged  to  be  the  owner 
of  thr-  K-ule.  and  the  officer  to  have  a  lien 
for  a  certain  amonnt.  It  is  stated  that  as 
til-  v^"  "  iff  WBH  thus  adjud^d  to  be  the 
owner,  the  amount  in  controversy  on  the 
ar>)>pni  io  the  actual  damages  for  tbe  deten- 
tion of  the  mule  and  the  defendant's  lien 
debt,  and* that  the  damages  were  conclusive- 
ly ehown  by  the  proof  to  have  been,  on  the 
whole,  an  amount  less  than,  if  added  to  thp 
amount  of  the  defendant's  lien,  would 
agf^egate  the  minimum  jurisdictional  limit. 

B6  Brush  V.  Hurlburt  (1830)  3  Vt  «. 

M  Bchuiz  V.  Tessman  (1809)  02  Tex.  48S, 
4fl  S.  W.  1031;  Houston,  E.  A  W.  T.  R.  Co. 
V.  Perkins  (18S8)  —  Tex.  Civ.  App.  — ,  44 
S.  W.  547;  Texas  A  N.  O.  R.  Co.  v.  Mook 
(190Z)  30  Tex.  Civ.  App.  325,  70  S.  W.  233; 

i3tXl918F. 


Galveston,  H.  ft  S.  A.  R.  Co.  v.  Schlather 
(1004)  —  Tex.  Civ.  App.  — ,  78  S.  W.  853. 

A  counterclaim  that  has  been  abandoned 
and  left  unsupported  cannot  be  considered. 
Bledsoe  v.  Gulf,  C.  A  8.  F.  R.  Co.  <1S04)  6 
Tsx.  Civ.  App.  280,  2S  8.  W.  314. 

A  defendant  who  has  relied  upon  his  plea 
in  reconvention  in  a  justice  court  to  give 
the  county  court  jurisdiction  of  an  appeal 
cannot,  after  insisting  on  his  rights  upon 
appeal  to  the  county  court,  defeat  the  right 
to  appeal  to  the  court  of  civil  appeals  by  a 
failure  to  perfect  an  appeal  which  he  haa 
begun,  on  the  theory  that  hie  failure  to 
perfect  his  appeal  is  an  abandonment  of  his 
plea  in  reconvention,  and  thereby  the 
amount  is  reduced  to  a  sum  from  which  no 
appeal  would  tie.  BenchoS  v.  Stephenson 
(1002)  —  Tex.  Civ.  App.  — ,  72  S.  W.  106. 

See  Kendall  v.  Blinn  (1306)  6  Ohie  S.  ft 
G.  P.  Dec.  4;  State  ex  rel.  Argo  v.  Una 
(1678)  T  fflilo  Dec.  Reprint,  468;  Chatfleld  v. 
Appleton  (1881)  8  Ohio  Dec.  Reprint,  814, 
e  Ohio  L.  J.  327,  infra,  note  102. 

V/Berger  v.  Rife  (1808)  7  Kan.  App.  630, 
63  Fac.  162. 

*■  Societa  Italiana  Di  Beneflcensa  v.  Sulz- 
er  (1603)  138  If.  Y.  466,  34  N.  E.  1B3. 

In  Koch  v.  GodL'haun:  (1894)  40  La,  Ann. 
1382,  16  So.  181,  the  defendant  in  an  execu- 
tory process  on  notes  aggregating  less  than 
the  jurisdictional  minimum  obtained  an  in- 
junction setting  up  a  defense  to  the  notes 
and  claiming  judgment  against  one  who  was 
not  a  party  W  the  action,  but  for  whose 
beneflt  it  was  alleged  the  suit  was  brought. 
The  denial  of  appellate  jurisdiction  is  based 
not  only  on  lack  of  proper  parties,  but  also 
on  the  ground  that  the  counterclaim  was 
not  a  proper  issue  in  the  case. 

See  State  ex  rel.  Argo  v.  Linn  (18T8)  7 
Ohio  Dec.  Reprint,  408,  infra,  note  102. 

MChesapealce  ft  0.  R.  Co.  v.  Roe  (1809) 
21  Ky.  L.  Rep.  1146,  64  S.  W.  1. 
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the  counterclaim  cannot  be  taken  into 

consideration."" 

A  set-off  which  cannot  be  properly 
pleaded  in  the  action,  althoagh  it  may 
have  constituted  a  good  cause  of  action 
by  the  defendant  against  the  plaintiff, 
and  which  is  stricken  out  by  the  trial 
court,  cannot  be  taken  into  consideration 
in  estimating  the  amount  in  controver- 
sy.»" 

But  if  the  counterclaim  or  set-off  has 
been  improperly  dismissed  by  the  trial 
court,  then  it  is  to  be  considered;  and  if 


over  the  jurisdictional  minimnm,  an  ap- 
peal lies.™ 

On  the  contrary,  it  haa  been  held  that 
the  counterclaim  must  b«  considered  in 
determining'  the  jurisdictional  amount  al- 
though the  question  is  not  merelv 
whether  defendant  can  establish  Ihe 
amount  therein  claimed,  but  vhettaer  Ihe 
matter  pleaded  can  be  entertained  as  a 
defense   to   the  plaiDtifTa  complaint.!" 

Whether  a  CDunterclaim  is  properly 
pleaded  cannot  be  considered  in  de- 
termining jurisdiction.'** 


>-:>  CampbeU  v.  Lewis  (1691)  B3  I«va,  6B3, 
50  X.  W.  208. 

Where,  upon  a  demurref  to  a  defense 
setting  up  a  counterclaim,  on  the  ground 
that  the  ue-feniie  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the 
demurrer  ia  sustained  in  the  justice  court 
and  a  general  appeal  taken  to  the  superior 
court,  where  eridence  in  support  of  the  de- 
fense Is  rejected,  the  supreme  court  cannot 
acquire  jurisdiction  of  the  case,  where  the 
plaintilTs  claim  is  less  than  the  jurisdic- 
tional mintmura  of  such  court,  since  the 
defense,  including  the  counterclaim,  was 
disposed  of  in  the  court  below,  and  if  the 
defendant  desired  to  review  the  ruling  of 
the  justice  thereon  it  should  have  been  re- 
moved to  the  superior  court  by  certiorari 
proceedings,  and  not  by  taking  a  general 
appeal.  Gabriel  v.  Seattle  &  M.  K  Co. 
(1893)  7  Wash.  618,  3S  Pac.  410. 

See  Conrad  v,  De  Montcourt  (1897)  138 
Mo.  311,  30  S.  W.  806,  supra,  note  60. 

Ml  Montgomery  v.  Montgomery  (1904) 
118  Ky.  761,  78  S.  W.  488,  80  S.  W.  1108 
(defendant's  appeal). 

But  it  has  been  held  in  this  jurisdiction, 
where  a  counterclaim  has  been  struck  from 
the  record  on  motion  of  plaintiff,  that  it  ia 
to  be  considered  in  determining  the  juris- 
dictional amount.  District  of  HipWanda  v. 
Michie  (1908)  32  Ky.  L.  Rep.  761,  107  8, 
W.  218.  Whether  the  counterclaim  wae 
ri^tfnlly  stricken  from  the  record,  the 
court  does  not  say. 

6o,  where  the  appellate  court  properly 
strikes  out  a  counterclBim  in  excess  of  the 
jurisdictional  minimum,  the  counterclaim 
can  no  longer  be  considered  aa  a  basis  for 
further  appellate  jurisdiction.  Miller  v. 
Black  (1B09)  68  T«i.  Civ.  App.  820,  120  S. 
W.  559. 

A  counter  set-ofT  which  haa  been  filed  by 
the  plaintiff  after  the  Bting  of  a  set-off  by 
the  defendant,  which  is  improperly  ftied  and 
cannot  be  set  up  as  a  countar  set-off,  can- 

IaBjUOISF. 


not  be  considered  in  determining  the  idaia- 
tiff's  right  to  appeal.  Case  Mfg.  (To.  (. 
Sweeney  (1800)  47  W,  Va.  838,  36  S.  E.  86J. 

im  Schineller  v.  Herrman  (1886)  1  Pa. 
Co.  Ct.  145. 

Under  a  statute  providing  that  if  either 
the  plaintiff  or  defendant  in  his  bill  of  pir- 
ticulars  claims  more  than  ?20,  the  case  nisj 
be  appealed  to  the  common  pleas  court,  but 
if  neither  party  demands  a  greater  sum 
and  the  case  is  tried  by  a  jury,  there  Ehsll 
be  no  appeal,  it  is  not  necessary,  to  entitk 
the  defendant  to  an  appeal,  that  his  counter- 
claim be  submitted  to  the  jury,  where  ii 
was  filed  and  made  subject  to  issue  for  the 
jury  trial  demanded,  but  the  justice  deainl 
the  right  of  the  defendant  to  file  Ihe  coun- 
terclaim on  erroneous  prounds  (Kendall  r. 
Bllnn  (1800)  S  Ohio  8.  &.  C.  P.  Dec.  41;  but 
if  the  counterclaim  has  no  connection  vith 
the  subject  of  the  action,  and  ia  diar^aH- 
ed  by  the  justice,  no  appeal  lies  (State  n 
Tel.  Argo  T.  Uan  (1B78)  7  Ohio  Dee.  Re- 
print, 488}. 

So,  under  this  etatute,  If  the  counter- 
claim is  ruled  out  by  the  justice  because 
no  evidence  ia  offered  to  sUBtain  it,  an  ap- 
peal is  allowable.  Chatfield  v.  Appleion 
(1881)  8  Ohio  Dec.  Reprint,  214,  B  Ohio  1. 
J.  .327. 

iMLake  Shore  &  M.  8.  R.  Co.  t.  V«n 
Auken  (1891)  1  Ind.  App.  49!,  27  N.  E.  IIS. 
This  was  held,  although  the  lower  cnun 
sustained  a  demurrer  to  the  countcrclaiRi.— 
a  decision  which  the  appellate  court  upheld. 

But  upon  an  appeal  by  the  plaintiff  from 
a  judgment  on  an  erroneons  set-olT,  tbe 
amount  of  the  set-off  was  considered  in  de- 
termining the  jurisdiction  for  the  purpoM 
of  appeal,  in  Bunting  v.  Cochran  (19011  S9 
Va.  688.  39  S.  K.  229. 

iMWysor  V.  Johnson   (IBDO)   1  Ind.  App. 
419,  27  N.  K-  866;  Williamson  t.  Branden- 
berg  (ISae)  6  Ud.  App.  95,  31  N.  E.  3flB. 
W.  A.E. 
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MINKKSOTA  SUPREME  COURT. 

STATE  OP  MINNESOTA  EX  REL.  FARI- 
BAULT WOOLEN  MILLS  COMPANY, 
«t  aL, 


(138  Minn.  210,  184  N.  W.  fllO.) 
Wtwkmen's     oompenaation   —    typbold 

Tb«  Workmen's  CompenMtion  Law  ^__ 
Tides  compenHation  for  perional  injury 
eauaed  bj  accident,  and  then  defines  the 
word  "arcident,"  as  used  tTierein,  to  mean 
"an  unexpected  or  unforeseen  event,  hap- 
pening suddenly  and  violently  .  .  .  and 
producing  at  tLe  time,  injury  to  the  pliysi- 
cal  otructure  of  the  body."  Held,  tJiat 
typhoid  fever  caused  by  drinking  inteeted 
wat«r  is  not  caused  by  an  accident  of  the 
character  delined  in  the  taw. 
For  other  coses,  see  Jf aster  and  Servant,  II. 

a,  1,  in  Dig.  ISS  N.  S. 

(Ootobei  26,  IftlT.) 

PETITIGN  for  a  writ  of  certiorari  to  re- 
view an  allowance  of  compensation  to 
relator's  employee  under  the  Workmen's 
Compeneation  Act.    Be  versed. 

The  facts  are  stated  in  the  Commissi  oner's 
opinion. 

Mr.  Raymond  N.  Caverly,  for  relators: 
The  award  should  have  covered  only  ex- 
pense actually  incurred  or  money  actually 

Jlilwaukee  v.  Miller,  164  Wis.  652,  L.ILA. 
1910A.  1.  144  N.  W.  188,  Ann.  Cas.  1916B, 
84T.  4  N.  C.  C,  A.  149. 

The  accident  must  be*  an  unusual  circiun- 
stance,  connected  with  the  work.  Some- 
thing other  than  an  ordinary  or  reasonably 
anticipated  result  of  pursuing  the  work. 

Rayner  v.  Sligh  Furniture  Co.  180  Mich. 
168,  L.R.A.10ieA,  227,  146  N.  W.  666,  Ann. 
Cas.  1016A,  386,  4  N.  C.  C.  A.  851, 

Bdr.  James  P.   McMahon,   for  respond- 

PlaintilT  was  entitled  to  the  beneOts  of 
the  Workmen's  Compensation  Act. 

N«w  York  C.  R.  Co.  v.  White.  248  U.  8. 
188,  81  L.  ed.  867,  I..R.A.1917D,  1,  37  Sup. 
Ct.  Hep.  247,  Ann.  Css,  1917D,  629,  13  N. 
C.  C.  A.  943;  Hawkins  v.  Bleakly,  243  U. 
S.  210,  81  L.  ed.  678.  37  Sup.  Ct.  Rep.  265, 
Add.  Cas.  1B17D,  637,  13  N.  C.  C.  A.  958; 

Headnote  by  Tatlob,  C. 

Note.  —  As  to  what  constitute*  an  "acci. 
dent"  or  "personal  injiiry"  within  the  mean- 
ing of  the  Workmen's  Compensation  Acts,  | 
sec  annotation  following  Re  Maggelet,  post, 
867.  Aleo  see  that  annotation  for  refer- 1 
encet  to  other  annotations  on  various  ques-  ] 
tions  arising  under  the  OompensatiMi  Acts. 

L..RJL1918F. 


Mountain  Timber  Go.  t.  Washington,  243 
U.  a  219,  61  L.  ed.  885,  37  Sup.  Ct.  Rep. 
260,  Ann.  Cas.  1917D,  042,  13  N.  C.  C.  A. 
927;  Vennen  t.  New  Dells  Lnmber  Co.  161 
Wis.  370,  L.R.A.191«4,  273,  154  N.  W.  640, 
Ann.  Cas.  ISIBB,  293,  ID  N.  C.  C.  A.  720; 
Mi^Phee's  Case,  222  Mass.  1,  109  N.  E.  033, 
10  N.  C.  C.  A.  257;  State  ex  rel.  People"* 
Coal  ft  Ice  Co.  v.  District  Ct,  129  Minn. 
S02,  L.RA.1916A,  344,  163  N.  W.  119,  9 
N.  C.  C.  A.  ;t29;  Klawinski  v.  Lake  8bora 
k  M.  g.  B.  Co.  195  Mich.  643,  L.R.A.lOleA, 
342.  162  N.  W.  213;  Andrew  v.  Fallsworth 
Industrial  Soc.  [1904]  2  K.  B.  32,  73  L.  J. 
K.  B.  N.  S.  511,  08  J.  P.  400,  62  Week.  Rep. 
451,  90  L.  T.  N.  8.  611,  20  Times  L.  R. 
429;  Heileman  Bre>ring  Co.  v.  Industrial 
CommiesioB,  161  Wis.  46,  152  N.  W.  448; 
rom  Bros.  v.  Jacobson,  162  Wis.  180. 
I*R.A.1918D,  908,  166  N.  W.  910;  H.  P. 
Hood  &  Sons  V.  Maryland  Casualty  Co.  206 
Mass.  223,  SO  L.R.a!{N.S.)  1192;  138  Am. 
~'.  Hep.  37B,  90  N.  E.  329;  ^tna  L.  Ins.  Co. 
Portland  Gas  ft  Coke  Co.  L.R.A.19I6D, 
1027,  144  C.  C.  A.  12,  229  Fed.  662. 

Taylor,  C,  delivered  the  c^inion  of  the 

We  are  called  upon  to  review  the  action 
of  the  district  court  of  Rice  county  ia 
allowing  compensation  under  the  Workmen's 
Compensation  Act  to  an  employee  of  the 
relator  for  temporary  disability  caused  1^ 
typhoid  fever,  the  germs  of  which  are  al- 
leged to  have  been  ingested  1^  drinking  in- 
fected water  furninhed  in  the  relator's  fac- 
tory for  the  use  of  its  employees.  If  con- 
tracting this  disease  by  drinking  infected 
water  was  an  accident  within  the  deflnition 
thereof  contained  in  the  law,  the  evidence 

probably  sufficient  to  sustain  the  flndingn 
of  the  district  court.  Our  statute,  bo  far 
as  here  important,  provides  for  compensa- 
tion "in  every  case  of  personal  injury  ,  ,  . 
caused  by  accident,  arising  ont  of  and  Is 
the  course  of  employment,"  and  then  pro- 
vides that  the  word  "accident,"  as  used 
therein,  shall  "be  construed  to  mean  an  un- 
expected or  unforeseen  event,  happening  sud- 
denly and  violeatly,  with  or  without  human 
fault  and  producing  at  the  time,  injury  to 
the  physical  structure  of  the  body."  Gen. 
Stat.  1913,  §g  6203,  8230. 

The  evidence  shows  that  typhoid  fever  is 
a  germ  disease;  that  it  is  produced  by  tak- 
ing typhoid  bacilli  into  the  alimentary 
canal;  that  no  deleterious  effects  result  until 
the  bacilli  taken  into  this  canal  have  multi- 
plied enormously;  and  that  it  requires  more 
than  a.  week  after  the  infection  for  th« 
disease  to  develop  sufficiently  for  its  symp- 
toms to  be  discernible.  The  disease  does 
not  result  from  an  event  which  happens 
"suddenly  and  violently,"  nor  from  an  event 
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which    producea    "injury    to    the    physickl 

structure  of  the  bod;"  at  the  time  it  hap- 
Under  Btatutea  which  provided  compen- 
sation for  peraooal  injurj  by  accident  with~ 
out  defining  the  meaning  of  the  terms  used, 
there  was  a  diversity  of  opinion  among 
the  conrts  as  to  whether  diseases,  and 
especially  tlie  ao-oalled  "occupational  die- 
eneea,"  were  accidents  within  the  meaning 
of  the  statute.  The  American  statutea  seem 
to  have  been  framed  largely  along  the  linca 
of  the  prior  English  statute.  The  English 
courts  held  that  a  disease,  unless  contract- 
ed in  consequence  of  some  injury  to  the 
physical  structure  of  the  bn.ly,  was  not  a 
''personal  injury  by  accident,"  within  the 
meaning  of  the  Englteh  law,  until  b;  amend- 
ment the  law  was  expressly  made  to  in- 
clude occupational  dieeaaes.  See  cases  cited 
In  L.R.A.1916A,  p.  33,  note  28,  and  page 
35,  notes  33  and  31.  In  FindUy  v.  Tulla- 
more  Union,  48  Ir.  L.  T.  110,  7  B.  W.  C,  C. 
073,  it  was  held  that  typhoid  fever  was 
not  an  accident  witliin  the  meaning  of  the 
law.  The  courts  of  Michigan,  New  Jeraey, 
and  Ohio  aeem  to  have  takan  the  same  view 
as  the  English  courts.  Adams  v.  Acme 
White  Uad  &  Color  Works,  JB2  Mich.  167, 
L.R.A.19ieA,  283,  148  N.  W.  4S5,  Ann.  Caa. 
1S18D,  68g,  t  N.  C.  C.  A.  482;  Bleach 
Idondale-Dye  t  Paint  Works  v.  Riicer,  85 
N.  J.  L.  420,  89  Atl.  020,  4  N.  C.  C.  A.  713-, 
Industrial  Commission  v.  Brown,  92  Ohio 
St.  309.  L.R.A.lei8B,  1277,  110  N.  E.  744. 
The  Massachusetts  court  distinguished  their 
statute  from  the  English  statute  on  the 
ground  that  it  omitted  the  element  of  acci- 
dent as  a  condition  to  recovery,  and  held 
that  contracting  a  disease  was  "a  personal 
injury,"  although  it  might  not  be  an  acci- 
dent. HuTle's  Case,  217  Mass.  223,  L.R.A. 
1016A,  279,  104  N.  E.  336,  Ann.  Can.  191SC, 
910,  4  N.  C.  C.  A.  527;  Johnson's  Case, 
21T  Hasi.  388,  104  N.  E.  735.  4  N.  C.  C.  A. 
843.  The  Wisconsin  court  held  that  con- 
traoting  typhoid  fever  waa  an  accident  with- 1 


in  the  meaJiiiic  of  their  law,  but  tBiwtnl 
reasons  for  the  opposing  view  are  set  forth 
in  the  dissenting  opinion  of  Justie«  Baniei. 
Vennen  v.  New  Delia  Lumber  Co,  181  Wi«. 
370,  LRJ1.1018A,  273,  154  N.  W.  640,  Ann. 
Cas.  1918B,  293,  10  N.  C.  C.  A.  729.  The 
circuit  court  of  appeals  for  the  ninth  cir- 
cuit held  that  contracting  typhoid  fever  wai 
an  accident,  within  the  terms  of  an  insur- 
ance policy  indemnifying  against  claims  "on 
account  of  bodily  injuries  accidentally  mf- 
fered."  ^tna  L.  Itis.  Co.  v.  Portland  On 
i.  Coke  Co.  L.R.A.1910D,  1027,  144  C.  C. 
A.  12,  229  Fed.  552. 

To  avoid  the  uncertainty  previously  esist- 
iug  and  to  nialce  clear  the  class  of  injuriea 
to  which  our  Compensation  Law  was  in' 
tended  to  apply,  the  legislatnre  inserted 
therein  the  above-quoted  dcflnition  of  what 
shall  be  deemed  an  accident,  within  the 
purview  of  such  law.  By  restricting  the 
injuries  for  which  compensation  la  to  be 
made  to  those  caused  by  accident,  and  hy 
defining  the  term  accident  to  mean  "in 
unexpected  or  unforeseen  erest,  happening 
suddenly  and  violently,  .  .  .  and  pro- 
ducing at  the  time,  injury  to  the  physics] 
structure  of  the  body,"  the  legislature  clear- 
ly manifested  an  intention  to  exclude  from 
the  operation  of  the  law  disabilities  caased 
by  disease,  unless  the  disease  resulted  from 
an  accident  of  the  character  above  de- 
scribed; and  the  courts  muat  give  effect 
to  such  intention.  Industrial  Commission 
V.  Brown,  82  Ohio  St.  309,  L.R.A.191SB, 
1277,  JIO  N.  E.  744. 

The  disease  in  the  present  case  was  not 
caused  by  an  accident,  as  that  term  ia  de- 
fined in  the  law.  The  disease  germs  were 
not  taken  into  the  system  in  consequence  of 
anything  which  happened  "suddenly  and 
violently,"  or  which  at  the  time  produced 
"injury   to   the   physical   structure   of  the 

Judgment  reversed. 

Petition  for  rehearing  denied. 


(—  Cal.  - 


,  171  Pao.  429.) 


.  blindness 


Workmen's   compensntlo' 

—  nee  of  wood  alroliol. 

Blindness  of  a  show  card  sign  writer  who 
uses  wood  alcohol  in  his  work,  due  to  its 
excessive  use  during  a  rush  period.  Is  an 

L.R.A.1918F, 


aecident  within  the  meaning  of  a  statats 
providing  WMnpansation  for  personal  in- 
juries sustained  by  accident  ariung  out  of 
and  in  the  course  of  employment, 
^or  other  cases,  ate  Master  and  8erv<mt,  II 
ff.  I,  Ht  Dig.  ISS  V.  8. 

(February  E5,  1918.) 

Note  —  As  to  what  constitutes  an  "aeci- 
dent" or  "personal  injury"  within  the  n»*n. 
ing  of  the  Workmen's  Compensation  Acts, 
nee  annotation  following  Re  Maggelet,  post, 
887.  Alsofl  see  that  annotation  for  refer- 
enoes  to  othtw  annotations  on  various  ques- 
tions arising  under  the  Compensation  Acts. 
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PBTITION  tot  a  writ  to  nview  an  award 
by  tlie  IndustriBl  Aoeid«nt  CommiMion 
to  claimant  in  a  proceeding  by  him  under 
the  Workmen's  Compenaation  Act  to  r«> 
corer  for  pn'aonal  injuries  allied  to  have 
been  aoBtainad  during  the  course  of  hia 
emptoymeuL     Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jennitigs  A  Horton  and  B.  P> 
Jennlnjcs,  for  petitionerai 

The  injuriea  complained  of  by  the  injured 
employee  were  not  occasioned  by  accident 
within  the  meaning  of  the  Boynton  Act,  and, 
tb«refi>re,  the  Commission  was  without 
jnriBdictioD  to  make  the  award  against 
petitioner. 

McNicol'a  Case,  21S  Uass.  497,  L.Rjk. 
ligSA,  80e,  102  N.  B.  eOT,  4  N.  C.  C.  A. 
322;  Bryant  v.  Pissell,  84  N.  J.  L.  72,  80 
All.  46S,  3  K.  C.  C.  A.  585;  Bakiec  T.  Dela- 
ware, L.  &  W.  E.  Co.  —  N.  J.  L.  — ,  88  Atl. 
933 ;  Borgnis  v.  Falk  Co.  147  Wit.  327,  37 
L.R.A.1N.S.)  489,  183  N.  W.  200,  3  N.  C. 
G.  A.  049;  Bnckley'B  Case,  218  Mass.  3S4, 
105  N.  E.  979,  Ann.  Cas.  I916B,  474,  6  N. 
C.  C.  A.  613;  United  States  Mut.  Accf. 
Aaao.  T.  Barry,  131  TJ.  8.  190,  33  L.  ed. 
SO,  9  Sop.  Ct.  Rep.  76G;  Marxhall  v.  Eart 
Holywell  Coal  Co.  B8  L.  T.  N.  8.  3«0,  21 
Times  L.  B.  404;  UcCarthy  v.  Travelers' 
Ins.  Co.  8  Bias.  302,  Fed.  Cas.  No.  8.062; 
R«  SoaiT  (190G)  1  E.  B.  387,  2  B.  R.  C. 
3&8.  92  h.  T.  S.  S.  128,  74  L.  J.  K,  B.  N.  S. 
237,  21  Times  L.  R.  173,  1  Ann.  Cas.  787; 
Niskem  t.  United  Brutherliood,  C.  J.  93 
App.  DiT.  304,  87  N.  V.  Supp.  S40;  Smonse 
V.  Iowa  State  Traveling  Men's  Abso.  II  ~ 
Iowa,  438,  B2  N.  W.  53;  Games  v.  Iowa 
State  Trareling  M^'i  Aaso.  100  Iowa,  281, 
flS  Am.  St.  Rep.  306,  70  N.  W.  689;  Feder 
V.  Iowa  State  Traveting  Mod's  Auo.  lOT 
Iowa,  538,  43  LJt.A.  693,  70  Am.  St. 
Rep.  812,  78  N.  W.  262;  Shanberg  v.  Fideli- 
ty &  C.  Co.  IB  L.R.A.(K.S.)  1200,  86  C. 
C.  A.  843,  158  Fed.  1;  Appel  v.  Mtnn  L. 
Ins.  Co.  86  App.  Mv,  83,  83  N.  T.  Bupp. 
238;  Southard  v.  Railway  Pass.  Abbuf.  Co. 
34  Conn.  574,  Fed.  Cas.  No.  13,182;  Cobb 
».  Preferred  Mut,  Acci.  AsBo.  00  Ga, 
22  S.  E.  976;  Fidelity  t  C.  Co.  t.  Carroll, 
5  L.R.A.<N.S.}  857,  74  C.  C.  A.  400,  143 
Fed.  271,  6  Aiin.  Cas.  965;  Sinclair  t.  Mari- 
time Paae.  AsBur.  Co.  3  El.  t  El.  478,  121 
Eng.  Reprint,  521,  30  L.  J.  Q.  B.  N.  S.  77, 
7  Jur.  N.  S.  367,  4  L.  T.  N.  8.  16,  9  Week. 
Bop.  842;  Dorier  v.  Fidelity  t  C.  Co.  13 
L.B.A.  114,  46  Fed.  440;  Kerr  y.  Ritchies, 
50  Scot.  L.  H.  434,  [1913]  S.  C.  613,  6  B. 
W.  C.  C.  419;  Jacob  v.  Marine  Engineers 
Institute  Aottralasia,  14  N.  Z.  Gas.  L.  R. 
306;  Clarkson  v.  Charente  S.  B.  Co.  (1913} 
W.  C  A  Ina.  R^.  4S2,  6  B.  W.  G.  C.  640; 
Walker  v.  Hurray  [1911]  8.  C.  82S,  48  Scot. 
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L.  R.  741,  4  B.  W.  C.  C.  409;  John  Watson 
V.  Brown  [1913]  8.  C.  693,  W.  C.  *  Ins. 
Rep.  223,  50  Scot.  L.  R.  416,  0  B.  W.  C.  C. 
41«;  Warner  v.  Conchman  [1B12]  A.  C-  85, 
81  h.  J.  K.  B.  N.  8.  45,  106  L.  T.  N.  &  876, 
28  llmea  L.  R.  68,  66  Sol.  Jo.  70,  6  B.  W. 
C.  C.  177,  49  Scot.  L.  H.  081;  Martin  v. 
Manchester  Corp.  (1912]  W.  N.  105,  W.  G 
Rep.  28S,  106  L.  T.  N.  8.  741,  76  J.  P.  Z51, 
28  Times  L.  R.  344,  5  B.  W.  C.  C.  259;  Coe 
V.  Fife  Coal  Co.  [1909]  8.  C.  393,  46  Scot. 
L.  R.  828;  Evans  t.  Dodd  (1912]  W.  C. 
Rep.  140,  6  B.  W.  C.  C.  306;  M'Millan  v, 
Singer  Bevltig  Mach.  Go.  [1913]  W.  G.  t  Ins. 
Bep.  70;  Eke  v.  Hart-Dyke,  [1010]  2  K.  B. 
677,  80  L.  J.  K.  B.  N.  S.  90,  103  L.  T.  N. 
8.  174,  20  Times  L.  R.  613,  8  B.  W.  C.  C. 
488,  3  N.  G.  C.  A.  230;  Potscbett  t.  Preis, 
31  Times  L.  R.  166,  8  B.  W.  C.  C.  44; 
Walker  v.  Lilleshall  Coat  Co.   [1900]   1   Q. 

B.  488,  81  L.  T.  N.  S.  780,  69  L.  J.  Q.  B.  N. 
a  1»2,  64  J.  P.  86,  48  Week.  Rep.  267, 
16  limes  L.  R.  108;  Steel  v.  Cammell,  L. 
k  Co.  [1906]  2  K.  B.  232,  03  L.  T.  H.  S. 
367,  74  L.  J.  K.  B.  N.  S.  010,  53  Week.  Bep. 
ei2,  21  Times  L.  R.  490,  2  Ann.  Cas.  142; 
Finlay  v.-  Tullamore  Union  [1914]  48  Ir.  L. 
T,  110,7  B.  W.  e.  a  973 ;  Broderiok  v.  London 
County  Council  (1908]  2  K,  B.  807,  99  L. 
T.  N.  a  669,  77  L.  J.  K,  B.  N.  S.  1127,  24 
Times  L.  R.  822, 16  Ann.  Cas.  886;.  Williams 
V.  Duncan,  I  W.  C,  C.  123;  Cheek  v.  Harms- 
worthy  Broe.  4  W.  G.  C.  3;  Black  v.  New 
Zealand  Shipping  Co.  6  B.  W.  C.  C.  720; 
Walker  v.  Hockney  Bros.  2  B.  W.  C.  C.  20. 

MeMrs.  Ohrlaiopher  M.  Bradley  and 
Frantc  P.  Doherty,  for  respondents: 

The  manner  in  which  De  Witt  was  in- 
jnred  and  the  character  of  his  injuries  con- 
stituted a  "personal  injury  by  accident," 
within  the  provisions  of  S  12  of  the  Boyn- 
ton  Adt. 

Fenton  v.  J.  Thomley  k  Co.  [1903]  A.  C. 
443,  72  L.  J.  K.  B.  N.  S.  787,  S2  W«ek, 
Rep.  81,  89  L.  T.  N.  8.  314,  19  Times 
lb  R.  884;  Kelly  V.  Trim  Joint  Dlst.  Sdiool, 
[1914]  A.  C.  867,  W.  C.  t  Ina  Rep.  359, 
83  L.  J.  P.  C.  N.  S.  820,  111  L.  T.  N.  S. 
305,  30  Times  L.  R.  462.  68  Sol.  Jo.  403, 
48  Ir.  L.  T.  141,  7  B.  W.  C.  C.  274.  Ann. 
Gas.  10I6A,  104;  Warner  v.  Gouchman, 
11912]  A.  C.  3.S,  81  L.  J.  K.  B.  N.  S.  45, 
105  L.  T.  N.  S.  676,  28  "nmes  L.  R.  68,  66 
Sol.  Jo.  70,  49  Scot.  L.  R.  681,  5  B.  W.  C. 

C.  177;  Sponatski'B  Case,  220  Mass.  526, 
L.R.A.101flA,  333,  108  N.  E.  498,  8  N.  C.  C, 
A.  1025;  Belle  v.  Travelers'  Protective  AsBo. 
155  Mo.  App.  029,  13S  8.  W.  497;  American 
Acei.  Co.  V.  Reigart,  94  Ky.  647,  21  L.R.A. 
831,  42  Am.  8t.  Rep.  374,  23  8.  W.  191; 
Maryland  Casualty  Co.  v.  Hudgins,  —  Tex. 
Civ.  App.  — ,  72  S.  W.  1047;  Hor^Ii  v: 
Pacific  Mul^  L.  Ins.  Go.  32  Waidi.  132,  81 
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L.B^.  426,  08  Am.  St.  Rep.  646,  72  Pac. 
10^;  Atlantic  Acet.  Asbo.  v.  Alexander, 
104  Ga.  709,  42  L.R.A.  188,  30  8.  E. 
1130,  4  Am.  N«g.  Rep.  616;  ^tna  L.  Ina. 
Co.  T.  Hicks,  23  Tex.  Civ.  App.  74,  56  8. 
W.  87;  Morg&n  v.  The  Zenaida,  25  TlmeA 
L.  R.  44«.  2  B.  W.  0.  C.  19;  H.  P.  Hood 
&  Rann  V.  Maryland  Casualty  Co.  20S  Mass. 
223,  30  L.R.A.[N.S.)  1192,  183  Am.  St. 
R«p,  379,  92  N.  E.  329;  Columbia  Paper 
>itoek  Co.  T.  Fidelity  &  C.  Co.  104  Mo,  App. 
157,  78  a  W.  320;  Hurle'e  Case,  217  Mass. 
223,  L.R^.19I8A,  270,  104  N.  E.  337,  Ann, 
Cae.  1915C,  919,  4  N.  C.  C.  A.  E27; 
Hcileman  Brewing  Co.  v.  loduitrial  Com- 
niiBaion,  161  Wis.  4G,  162  N.  W.  446; 
VoorheeB  v.  Smith  Schoonmaker  Co.  89  N. 
J.  L.  500,  92  Atl.  280,  7  N.  C.  C.  A.  846; 
Boardman  v.  Scott  [1002]  1  K.  B.  43,  71 
L.  J.  K.  B,  N.  S.  3,  85  L.  T.  N.  S.  502,  18 
Timea  L,  R.  57,  88  J.  P.  260,  60  Week.  Rep. 
184,  4  W.  C.  C.  1 ;  Tliompson  v.  Ashington 
Coal  Co.  84  L.  T.  N.  S.  412,  17  Times  L, 
R.  346,65  J.  P.356,3W.  C.  C.  21;Clover,C. 
&  Co.  V.Hughes  [1010]  A. C.  242,78  L.  J.  K. 

B.  N.  S.  470,  103  Ll  T.  N.  S.  340,  26  Time* 
L.  R.  359,  54  Sol.  Jo.  375.  3  B.  W.  C.  C. 
27S,  47  Scot.  L.  R.  8S5;  Ismay,  I.  &  Co.  t. 
Williamaon   [1008]   A.  C.  437,  77  L.  J.  P. 

C.  N.  S.  107,  09  L,  T.  N.  8.  595,  24  Timei 
L.  R.  881,  32  Sol.  Jo.  713;  Dotzauer  v. 
Strand  Palace  Eot«l,  3  B.  W.  C.  C.  3S7; 
Kelly  V.  Auchenlea  Coal  Co.  [1911]  S.  C. 
8»4,  48  Scot.  h.  R.  788,  4  B.  W.  C.  C.  417 ; 
Sheerin  v.  Clayton  ft  Co.  [1910]  2  Ir.  R.  105, 
44  Ir.  L.  T.  23,  3  B.  W.  C.  C.  583 ;  Brintons 
V.  Turvey  [1305]  A.  C.  230,  74  L.  J.  K.  a 
N.  S.  474,  63  Week.  Rep.  841,  02  L.  T.  N.  S. 
578,  21  times  L.  R.  444,  7  W.  C.  C.  1,  2 
Ann.  Caa,  137;  Brown  v.  John  Wataon 
[1914]  W.  N.  195,  W.  C.  ft  Ins.  Rep.  228, 
83  L.  J.  P.  C.  i07.  111  L.  T.  N.  S.  347,  30 
TimM  L.  R.  601,  68  Sot.  Jo.  633,  7  B.  W. 
C.  C.  260,  [1014]  S.  C.  44,  51  Scot.  L.  R. 
492;  Maakery  v.  Lancashire  Shipping 
Co.  [1914]  W.  C.  ft  Ins.  Rep.  280,  7  B. 
W.  C.  C.  428;  Alloa  Coal  Co.  v.  Drylie 
[1913]  W.  C.  A  Ins.  Rep.  213;  Sonth- 
westem  Surety  Ins.  Co.  v.  Pillsbury,  172 
Cal.  788,  158  Pac.  762;  Robbine  v.  Original 
Gaa  Engine  Co.  191  Mich.  122,  167  N.  W. 
437:  Ln  Veok  ■».  Parke,  D.  ft  Co.  190  Mich. 
0O4,  L.R.A.1!)10D,  1277,  157  N.  W.  72; 
Bayne  v.  Riverside  Storage  ft  Cartage  Co. 
181  Mich.  378,  148  N.  W.  412.  5  N.  C.  C. 
A.  837;  Fowler  v.  Risedorph  Bottling  Co. 
175  App.  Div.  224,  161  N.  Y.  Supp.  535; 
Munn  V.  Industrial  Bd.  274  111,  70,  113 
N.  E.  110,  12  N.  C.  C.  A.  652;  Manning 
V.  Pomerene,  101  Neb.  127,  168  N.  W. 
402;  Yatea  v.  South  Kirkby  Colleriea  [1910] 
2  K.  B.  638,  7ft  U  J.  K.  B,  N.  S.  1085,  103 
L.  T.  N.  S.  170,  26  Hmea  L.  B.  606,  3  B. 


W.  C.  C.  419,  3  N.  C.  C.  A.  226;  Plaaa  t. 
Central  New  ^glajid  R.  Co.  169  App.  Div. 
826,  155  N.  Y.  Supp.  854 ;  ZappaU  v.  In- 
dustrial Ins.  Commiasion,  82  Wash.  314, 
LJUA,1D16A,  205,  144  Pac.  64;  Poceardia 
T.  Publio  Service  Commission,  75  W.  Vs. 
642,  L.R.A.19iaA,  209,  84  S.  E.  242,  8  K. 
C.  C.  A.  1065;  Schneider  t.  Provident  L. 
Im,  Co.  24  Wis.  28,  1  Am.  Rep.  167,  7  An. 
Ncg.  Cas.  174;  Glasgow  Coal  Co.  v.  Webb 
[1816]  2  A.  C.  1,  W.  C.  ft  Ins.  Rep,  79.  83 
h.  J.  p.  C.  N.  S.  130,  114  L.  T.  N.  S.  BOB. 
32  Times  L.  R.  359,  60  Sol.  Jo.  338,  0  B. 
W.  C,  C,  371,  {1018]  S,  C.  141,  63  S«>t. 
L.  R.  34;  Scott  v.  PearsMi  [1916]  2  K.  B. 
81,  W.  C,  ft  Ins.  Rep.  128,  85  L.  J.  K.  B 
N.  S.  825,  114  L.  T.  N.  S.  B33,  32  Tink» 
L.  R.  412,  60  Sol.  Jo.  428,  0  B.  W.  C.  C. 


IU<diapdB,  Judg«  pro  t«in.,  delivered  the 
opinion  of  the  court: 

Thia  is  an  application  for  a  writ  a(  re- 
view after  an  award  by  the  Industrial  Ac- 
cident Commission  in  favor  of  one  Lester 
H.  De  Witt  against  his  employers,  Jacofay 
Brothers,  a  corporaticHi,  and  ita  insurer. 
the  Fidelity  ft  Casualty  Company  of  Kew 
York,  a  corporation,  the  petitioners  herein. 

The  facts  of  the  case  upon  which  it  is 
allied  by  the  petitioners  that  the  Commit- 
sion  arrived  at  an  erroneous  conclusion,  u 
a  matter  of  law,  are  set  forth  in  the  findings 
of  the  Commission,  which,  it  is  eonoeded, 
there  was  evidence  adduced  before  it  suffi- 
cient to  support.     Said  -Andings  are  as  fol- 

"(1)  That  Lester  M.  De  Witt,  applicant 
herein,  was  injured  by  accidoit  on  tlie  7tb 
day  of  January,  1014,  while  in  the  employ- 
ment of  defendant  Jacoby  Brotbere,  mil 
that  said  Occident  arose  out  of  and  hap- 
pened In  the  course  of  said  employment  aid 
in  the  manner  following; 

"(a)  Said  Lester  M,  De  Witt  was  for 
about  two  years  prior  to  the  happening  of 
said  accident  a  show  card  sign  writer,  and. 
the  better  to  shade  in  colon  in  the  artietig 
writing  of  said  cards,  he  was,  and  for  about 
one  and  one-half  years  had  been,  in  the 
habit  ol  using  dyes  dissidved  in  wood  al- 
cohol and  forced  through  a  fine  needle  hj 
air  pressure. 
"(b)  That  ordinarily  he  used  this  appli- 
ance only  a  very  small  portion  of  tlie  time, 
but  during  the  holidaya  immediatdy  pre- 
ceding said  accident  there  was  a  very  much 
greater  use  of  [this]  apparatus,  and  direct- 
ly after  the  holidays,  when  the  pressure  ol 
work  had  somewhat  slackened,  said  De  Witt 
used  an  extraordinary  quantity  of  wood  al- 
cohol in  cleaning  the  apparatan  and  in  wash- 
ing and  elenning  his  hands;   that  he  uwd 
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eueh  extraordinuf  quaatit;  by  pouring  it 
on  cloths. 

"(c)  'nukt  on  the  7th  da;  of  Januarj 
«aid  Dc  Witt  httd  not  noticed  anything  the 
inAtter  with  }iis  ejeeight,  but  on  that  day 
he  suddenly  found  that  hla  vision  was  very 
greatly  affected  and  went  to  see  an  oculist 
who  fitted  him  with  glasne,!,  but  told  hi 
that  glasses  would  do  him  very  little  go< 
ijeeause  there  was  a  degeneration  of  the 
optic  nerves. 

"(d)  By  the  13th  day  of  January  he 
entirely  unable  to  use  his  eyes  for  the  work 
he  had  been  doing,  and  from  and  after  that 
date  until  the  date  of  hearing  had  been  liare- 
ly  able  to  make  his  way  about  the  streets, 
and  was  unable  to  do  any  work  requiring 
even  ordinary  vision. 

**(•)  That,  while  uung  wood  alcohol, 
herrintwfore  described,  for  such  cieaning 
purposes,  on  or  about  the  7th  of  January, 
1914,  the  eyes  and  optic  nerve  were  exposed 
to  and  came  in  contact  with  the  vapor  of 
wood  alcohol  in  unusual  quantities,  involv- 
ing the  sudden  impairment  of  the  vision  of 
asid  applicant,  and  that  said  tnjuriei 
received  constituted  an  accident  whijih  a 
out  of  and  happened  in  the  course  of  said 
employment,  and  were  not  the  result  of 
ocriipational  disease." 

It  is  the  concluding  phrase  of  the  fore- 
going findings  which  the  petitioners  asEiail 
as  a  legal  conclusion,  not  justified  by  the  lan- 
guage of  the  Workmen's  Compensation  Act 
aa  it  read  at  the  time  of  the  injury  upon 
which  the  award  herein  was  made.  Sect! 
12  of  the  Workmen's  Compensation  Act,  tlte 
•o-eatled  Boynton  Act,  as  it  stood  in  Jan- 
uary, 1S14,  the  time  of  the  applicant's  in- 
jury, provided  tliat  "liability  for  the  com- 
pensation provided  by  this  act,  in  lieu  of 
any  other  liability  whatsoever,  shall,  with- 
out refiard  to  negligence,  exist  against  an 
employer  for  any  perscmal  injury  sustained 
by  his  employees  by  accident  arising  out  of 
and  in  the  course  of  the  employment." 
[Stat.  1913,  p.  2S3.] 

It  is  the  contention  of  the  petitioners  here- 
in that  the  injury  suffered  by  the  applicant 
under  the  state  of  facta  as  found  by  the 
Commiiaion  was  not  an  "Injury  auaiaiaed 
by  accident,"  within  the  meaning  of  that 
phrase  as  used  in  the  foregoing  excerpt 
from  the  Workmen's  Compensation  Ad 
In  support  of  thi-t  contention  the  petitioners 
orgs  that  the  words  "injury  sustained  by 
accident"  are  to  t>e  given  a  meaning  which 
would  confine  their  application  to  cases 
vb«re  the  means  or  cause  of  the  injury 
was  accidcmtal;  as  where  it  was  the  result 
of  a  casualty,  or  of  the  happening  of  some 
precedent  circumstance  or  event  which,  be- 
ing itsdf  unexpected  or  out  of  the  ordindry, 
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was  thus  to  be  deemed  accidental;  and  that 
the  word  "aeeidtnt,"  as  employed  in  the  act, 
cannot,  be  given  application  to  the  inatant 
case,  where  tlie  result  in  the  way  of  injury 
to  the  applicant,  however  unexpected  and 
unintended,  was  due  to  tJie  doing  by  him  of 
acta  which  he  intended  to  do,  and  to  the  uae 
of  means  which  he  intended  to  use  in  the 
course  of  his  ordinary  employment.  In  sup- 
port of  this  contention  the  petitioner  herein 
chiefly  relies  on  the  cases  of  Rock  v.  Travel- 
ers' Ins.  Co.  17Z  Cal.  4B3,  L.R.A.1016E, 
line,  ise  Pac.  lose,  and  the  cases  cited 
therein,  where  this  doctrine  is  laid  down 
as  applicable  to  actions  to  recover  upon 
ordinary  life  or  accident  insurance  policies. 
Ihere  can  be  no  doubt  as  to  the  correctnesi 
of  the  principle  announced  in  these  cases, 
in  respect  to  the  construction  to  be  placed 
upon  such  insurance  policies  which,  as  in 
the  case  of  the  policy  sued  upon  in  the  Kock 
Case,  limited  their  applicaticm  to  "injuries 
effected  through  external,  violent  and  ac- 
cidental means." 

This  court  has,  however,  heretofore  held 
that  the  phrase  "injuries  sustained  by  acci- 
dent," as  used  in  the  Workmen's  Compensa- 
tion Act,  is  to  be  given  the  broader  inter- 
pretation, in  harmony  with  the  spirit  of 
liberality  in  which  it  was  conceived  and 
in  which,  by  the  terms  of  the  act,  we  are 
required  to  construe  It,  so  as  to  make  it 
applicable  to  injuries  to  workmen  which 
are  unexpected  end  unintentional,  and 
which  thus  come  within  the  meaning  of  the 
term  "accidents,"  as  it  is  popularly  under- 
stood. In  adopting  this  interpretation  of 
the  terms  of  the  act  above  referred  to,  we 
have  been  mindful  of  the  source  frt>m 
which  our  statute  was  evidently  derived, 
vif.,  the  Workmen's  Compoisation  Act  of 
England,  enacted  by  Parliament  in  the  year 
1R07,  under  g  1  of  which  employers  are  de- 
clared to  be  liable  to  their  employees  for 
"personal  injuries  by  accident  arising  out 
of  and  in  the  course  of  the  employment," 
Construing  this  act  of  Parliament,  Lord 
MacNaghten,  in  the  leading  case  of  Fen- 
ton  V.  J.  Thorley  &  Co.  [1908]  A.  C,  443, 
said:  "The  expression  'accident*  is  used  in 
the  public  and  ordinary  sense  of  the  word, 
aa  denoting  an  unlooked-for  event  which  is 
not  expected  or  designed." 

In  the  ease  of  Western  Indemnity  Co.  v. 
Fillsbury.  170  Cal.  086,  151  Pac.  398,  10 
N.  C.  C.  A.  1,  this  language  was  eicpressly 
adopted  as  defining  the  word  "accident"  as 
used  in  our  Workmen's  Compensation  Act- 
in  the  case  of  the  Southwestern  Surety 
Ins.  Co.  V,  Fillsbury,  17B  Cal,  789,  158  Pac 
782,  this  court  drew  attention  to  the  dla- 
tinction  to  be  drawn  between  cases  arising 
out  of  the  more  limited  phraseology  of  life 
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or  accident  iniurance  policies,  u  i1liutrKt«d 
in  the  Rock  Case,  uid  the  broader  meaning 
tu  be  applied  to  the  language  employed  in 
the  Workmen'a  Compensation  Act;  while 
in  the  yet  more  recent  cane  of  Ocean  Acci. 
t  G.  Co.  V,  Industrial  Acci.  CommisaioB, 
173  Cal.  313,  L.R^.1917B,  330,  169  Pae. 
1041,  the  vorde  of  the  act  in  queatioD  were 
again  considered  as  having  been  talcen  liter- 
ally from  the  Workmen'a  Compensation  Act 
of  England,  with  the  construction  they  had 
tkere  received  prior  to  their  incorporation 
into  our  California  statutes.  Applying  this 
cnrrent  of  authority  to  the  facts  of  the  case 
at  bar.  It  iDuet  he  evident  that  the  injury 
Buffered  1^  the  applicant,  as  set  forth  tn 
the  findings  of  fact  of  the  Industrial  Acci- 
dent Commission,  and  for  which  be  was 
awarded  compensation,  was  an  "accident" 
within  the  meaning  of  the  act.  Many  cases 
might  be  cited  from  other  states  having 
etmllftr  statutes,  and  from  England,  in  wbtch 
like  unforeseen,  unexpected,  and  unintended 


injuries  to  employees  have  been  classed  u 
"accidents,"  and  held  sufficient  to  justifj 
awards,  such  as  injuries  sustained  by  per- 
sons while  lifting  heavy  objects,  or  througb 
exposure  to  drafts  or  chilly  air,  or  icy  water 
in  mines,  or  tlirough  the  rupture  of  blood 
vessels  brought  on  by  unusual  heat  or  over- 
esertion,  or  througb  the  inhalation  of  poi- 
siHioas  gases,  and  the  like;  but  we  think  the 
reasoning  of  the  decisions  of  this  court 
above  cited  sufficient  to  define  the  icopr 
and  meaning  of  tbe  act,  so  as  to  justify  its 
application  to  the   instant  case. 

For  the  foregoing  reasons  the  petition 
herein  is  denied,  and  the  award  of  the  Con- 
mission  affirmed. 
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(—  Mich.  — ,  186  N.  ' 
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Workmen's  compensation —  Injury  from 
vnoclnatlon  —  arising  oat  of  emplor- 

Injury  through  infected  vaccination  which 
the  employer  required  under  penalty  of  a 
lay-off,  at  request  of  the  public  health  au- 
thorities, does  not  arise  out  of  the  employ- 
ment within  the  meaning  of  the  Workmen's 
Compensation  Act. 
For  olAer  case»,  see  Uaater  and  Serwmt,  II. 

a,  1,  m  Dig.  1-5B  N.  8. 

(March  27,  1618.) 

CERTIORARI  to  the  Industrial  Accident 
Board  to  review  its  action  affirming  an 
award  of  the  arbitration  cummittee  in  favor 
of  claimant  in  a  proceeding  under  the  Work- 
men's Compensation  Act  to  recover  for  in- 
juries alleged  to  have  been  sustained 
through  infection  from  vaccination  while  in 
defendants'  employ.  Award  set  aside. 
The  facta  are  stated  in  the  opinion. 

Note.  —  As  to  what  constitutes  an  "acci- 
dent" or  "pernonal  injury"  within  the  mean- 
ing of  the  Workmen's  Compensation  Acts, 
see  annotation  following  Re  Maggelet,  post, 
8OT.  Also  see  that  annotation  for  refer- 
ences to  other  annotations  on  various  ques- 
tions arising  under  the  Compensation  Acts. 

L.R.Aa9ieF. 


Messrs.  Donglas,  Baman,  A  Barbonr. 
for  plaintiffs  in  certiorari : 

Claimant's   injury   was  not  an   accident. 

Blaesa  v.  Dolph,  195  Mich.  137,  161  X. 
W.  886;  Dove  v.  Alpena  Hide  4  T^eather  Co. 

—  Mich.  — ,  184  N.  W.  2S3;  Eke  v.  HaH- 
Dyke  [1910]  2  K.  B.  677.  BO  I*  J.  K.  B 
N.  8.  00,  103  L.  T.  N.  B.  174,  26  Tlmw 
L.  R.  813,  3  B.  W.  C.  C.  489,  3  N.  ('.  C. 
A.  SSO;  Steel  v.  Cammell,  L.  t  Co.  [1D05] 
2  K,  B.  232,  74  L.  J.  K.  B.  N.  S.  610.  .i-T 
W<*t.  Rep.  612,  93  I*  T.  N.  S.  357.  21 
Times  J>.  R.  4B0,  2  Ann.  Cas.  142, 

Claimant  has  not  discharged  the  burden 
of  showing  that  the  accident  arose  out  of 
and  in  the  course  of  her  emplovment. 

McCoy  V.  Michigan  Screw  O,.  180  Mirti. 
46fl,  LR.A.19ieA,  323,  U7  N.  W.  fili.  S 
N.  C.  C.  A.  456;  Hills  v.  Blair,  182  Mitb. 
20,  148  N.  W.  243,  7  N.  C,  C.  A.  -109; 
Blaees  v.  Dolph,  196  Mich.  137,  161  S.  W, 
88S:  Perry  v.  Woodward  Bowling  Allevt. 
196  Mich.  742.  183  N,  W.  52;  Chandler' v. 
Oreat  Western  R.  Co.  108  L,  T.  N.  S.  478. 
9  B.  W.  C.  C,  264;  Bellamy  v.  J.  Hnmphrin 
ft  Sons,  8  B.  W.  C.  C.  63. 

Meeera.  Edward  A.  Rich  and  Rns<iell 
L.   Freyman,  for  defendant   in  certiorari: 

Claimant  la  entitled  to  compensation,  aa 
she  sustained  an  accidental  injury  which 
arose  out  of  and  in  the  course  of  her  ein- 
ployment. 

Rlaess  r.  Dolph,  196  Mich.  137,  181  N. 
W.  885;  Dove  V.  Alpena  Hide  ft  Leather  Go. 

—  Mich,  — ,  184  N.  W.  253:  Daich  r, 
Studcbaker  Corp.  195  Midi.  482,  1«1  N.  W 

Van  Oordon  v.  Packard  Motorcar  Co. 


{  Htud' 
|B3T; 


KKOUT  T.  HUDSON  CO. 
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IM  ULeh.  6SS,  L.BA.I917B,  S32,  162  X. 
W.  107;  Bell  V.  Htyes-Ionift  Co.  1B2  Mieh. 
90,  158  N.  W.  170;  Oniji  \.  Studebaker 
Corp.  106  Mich.  307,  183  N.  W.  23;  Mc 
Nicbol'a  Ca»e,  216  MasB.  407,  L.&.A.19le.4, 
306,  102  N.  E.  897,  4  N,  C.  C.  A.  522; 
Kpnnelly  v.  Sterns  Salt  k  Lumber  Co.  190 
Mich.  628,  15T  N.  W,  378;  Hopkins  v. 
Michigan  Sugar  Co.  184  Mich.  87,  L.K.A. 
1916A,  310,  150  N.  W.  326;  Beaudrv 
T.  Watkins,  191  Mich.  446,  L.R.A.1916F, 
S79,  158  N.  W.  18;  Bayner  v.  Sligh  Furni- 
ture Co.  180  Mich.  168,  L.R.A.1916A.  88, 
146  N.  W.  8«5,  Ann.  Cas.  191SA.  388,  4 
X.  C.  C.  A.  861;  Archibald  v.  Workmen'* 
GomponBation  C<nir.  (Archibald  t.  Ott)  77 
W.  Va.  448,  L.ILA.1»10D,  1013,  SI  S.  B. 
701;  Zabriskie  v.  Erie  R.  Co.  86  N.  J.  L. 
157,  86  Atl.  824,  4  N.  C.  C.  A.  778;  State 
«x  rel.  Duluth  Brewing  k  Malting  Co.  v. 
District  Ct.  189  Minn.  176,  161  N;  W.  »I2. 

Drooke,  X,  delifered  the  opinion  of  the 

For  Bomc  time  prior  to  February  8,  1018, 
claimant  ^as  employed  as  a  fltter  for  the 
J.  I*.  Hudson  Company,  respondent,  J3n 
that  day  a  general  vacrination  of  the  em- 
ployees of  the  J.  I>.  Hudson  Company  was 
performed  by  Dr.  James  A.  McVeigh,  an 
official  of  the  board  of  health  of  the  city 
of  Detroit,  who  acted  in  the  premises  at  the 
request  of  the  board  of  health.  He  testi- 
fied that  the  request  of  the  board  of  health 
iras  communicated  to  the  oflicers  of  the 
J.  L.  Hudson  Company,  and  those  officers, 
through  subordinates,  conveyed  the  saute  to 
the  several  departments. 

A.  It  was  not  an  order,  but  «  request  for 
their    co-operation. 

Q.  For  the  co-operation  of  whoT 

A.  The  J.  L.  Hudson  Company,  to  pre. 
Tent  the  possibility  of  smallpoK  in  their 
institution. 

Q.  What  alternative  was  offered  by  the 
board  of  health  in  the  event  any  employee 
did  not  wish  to  be  vaccinated? 

A.  Following  our  usual  procedure  in  such 
cases,  I  told  thent  that  If  anj'  employees 
wbo  had  not  been  successfully  vaccinated, 
if  they  were  not  successfully  vaccinated 
within  five  years,  should  be  excluded  from 
the  place  of  employ  meut  for  a  period  of 
twenty-one  days.     .     .     , 

Q.  In  the  event  that  they  refused  to  be 
vaccinated,  what  was  the  remedy  of  the  J. 
Ll   Hudson   Company! 

A.  The  alternative  was  a  twenty-one  day 
lay-off  covering  the  period  of  incubation  of 
smallpox. 

Claimant,  together  with  several  hsndred 
other  employees,  submitted  to  the  opera- 
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tion.  It  is  her  claJio  tbat  within  half 
an  hour  after  the  operation  she  felt  paia 
in  her  arm  extending  upwards  into  her  neck, 
and  that  this  condition  continued  for  four 
days,  when  she  was  obliged  to  dieeontinue 
work.  Two  days  later  on  February  14, 
she  called  a  physician  who  diagnsaed  hsr 
trouble  as  "acute  mastoiditis,  lymphatic 
infeotipn."  He  i^rated  upon  her  «n  the 
IStb.  Claimant  remained  in  the  hospital 
some  two  or  thres  weeks,  and  was  oon- 
valescent  for  a  considerable  period  there- 
after. No  notice  of  the  accident  waa  served 
upon  respondent,  and  no  formal  claim  for 
compensation  ever  made  by  claimant  until 
January  18,  1917.  It  is  undisputed,  how- 
ever, that  the  respondent  knew  of  claimant's 
illness,  and  that  one  of  the  nurses  connected 
with  the  welfare  department  of  the  respond- 
ent called  upon  her  at  her  home  during  her 
said  illness.  It  is  likewise  undisputed  that 
some  time  in  June,  1916,  claimant  called 
upon  the  manager  of  the  respondent  for  the 
purpose  of  ascertaining  "if  theje  could  not 
do  something  for  me,  or  what  they  could 
do  for  me."  As  a  result  of  this  interview 
claimant  was  paid  two  weeks'  salary,  which, 
we  gather  from  the  record,  was  in  accord- 
ance with  the  usual  custom  of  the  respond- 
ent company.  Respondent  having  denied 
liability,  an  arbitration  followed  and  an 
award  was  made,  which,  upon  appeal  to 
the  Industrial  Accident  Board,  was  affirmed. 

Respondent  reviews  the  case  in  this  court 
asserting  that  "(1)  Claimant's  injnry  was 
not  accidental;  (2)  claimant  failed  to  sus- 
tain the  burden  imposed  upon  her  of  show- 
ing that  the  alleged  accidental  injury  arose 
out  of  and  in  the  course  of  her  employment; 
(3)  claimaDt  has  not  discharged  the  burden 
of  showing  that  the  alleged  accidental  in- 
jury was  the  cause  of  hra  disability." 

-While  Dr.  McVeigh,  who  bad  hiniteU  n»- 
cinated  approximately  100,000  persons,  tes- 
tified that  he  never  knew  or  heard  or  read 
of  a  case  of  acute  mastoiditis  lieing  cauaml 
by  vaccination,  it  was  tlie  opinion  of  Dr. 
Williams,  claimant's  pliysician,  that  the 
mastoiditis  was  the  result  of  a  Ivmphatic 
infection,  the  germ  of  which  (streptococcus 
or  pneumococcufl)  found  entrance  to  the 
system  through  the  vaccination.  Asked 
what  he  meant  by  an  infected  vaccination 
he  said:  "Any  open  wound  or  sore  exposed 
to  the  air,  infection  from  clothing  or  any 
surroundings  is  liable  to  become  infected. 
What  1  mean  by  that  is,  a  man  cutting  a 
com  and  wearing  a  black  sock  is  liable  to 
get  streptococcus  or  pneumococcus." 

Assuming,  then,  as  found  by  the  board, 
that  the  mastoiditis  was  caused  by  the  in- 
vasion of  the  germs  through  the  vaccina- 
tion wound  (though  the  testimony  con- 
tained in  the  record  seems  strongly  to  dis- 
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credit  this  theory),  there  la  Btilt  an  ftb^o- 
Inte  lack  of  eTtdenc«  tending  to  ehow  that 
the  germ  secured  lodgment  in  claimant's 
arm  in  the  course  of  her  employment.  Tn 
thia  respect  the  case  is  dietinguiahable  from 
Blaeaa  v.  Dolph,  I9B  Mich.  137,  181  N.  W. 
886,  and  Dove  v.  Alpena  Hide  t  Leather 
Co.  —  Mich.  ~,  164  N.  W.  253.  See  alao 
Chandler  v.  Great  Western  R.  Co.  108  h. 
T.  N.  8.  470,  6  B.  W.  C.  C.  2M!  Bellamy  v. 
J.  Humphries  i  Sona,  6  B.  W.  C.  C.  53. 

It  seems  quite  clear  to  us  that  claimant 
has  failed  to  ehoir  any  connection  between 
her  employment  in  the  store  of  respondent 
and  the  lofettion  follawing  Taccination. 
There  was  nothing  in  her  employment  which 
made  her  more  susceptible  to  the  reception 
of  the  germ  infection  than  if  she  were  walk- 
ing upon  the  street  or  attending  a  theater 


or  church.  la  other  words,  the  rMc  or  ia- 
fectiou  was  such,  and  such  only,  as  that  to 
which  the  general  public  is  exposed.  Claim- 
ant's injury,  if  it  can  be  traced  to  the  rac- 
cination,  arose,  not  out  of  her  emplaymcDt 
with  respondent,  bilt  through  the  active 
agency  of  the  Detroit  board  of  health,  whiih 
for  the  benefit  of  the  claimant  as  well  u 
for  the  benefit  of  tlie  general  public  request- 
ed her  to  submit  to  the  operation.  Tie 
right  of  the  biiard  of  health  to  insist  upos 
general  vaccination  is  not  involved.  Claim- 
ant submitted  to  the  operation,  thou^,  she 
asserts,  under  protest. 

We  are  not  here  passing  upon  the  fafll- 
ciency  of  the  notice  of  injury  or  the  eUitn 
for  compensation. 

The  award  is  set  aside. 


LOUISIANA  SUPREME  COCRT, 

JOHN  BEHAN 


(- 


,  76  So.  589.) 


Worbmen'R     compensation  —  aggrava- 
tion of  dlRCBse. 

The  fact  that  an  employee,  injured  in  per- 
forming services  arising  out  of  and  inci- 
dental to  his  employment  in  the  course  of 
his  employer's  occupation,  was  already  af- 
flicted with  a  dormaut  diHsase  that  might 
lility, 

he  allowed  compensation,  under  the  Em- 
ployers' Liability  Statute,  for  the  injury 
-which,  added  to  the  disease,  superinduced 
physical  disability. 

For  other  com*,  sec  lUtuiter  and  Sermutl,  II. 
a,  i,  M  Dig.  1-S2  N.  S.  , 

(June  30,  1017.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Civil  District  Court  for  the 
ravish  of  Orleans  in  favor  of  plaintiff  in  a 
suit  broTight  under  the  Employers'  Liabil- 
ity Act,  to  recover  compensation  for  per- 
sonal injuries  sustained  by  plaintiff  while 
working  for  the  defendant  employer. 
Aflirmed, 

Tlie  facts  arc  stated  in  the  opinion. 

Headnote  by  O'Niell,  J. 


Note.  —  As  to  what  ccmatitutes  an  "aeci- 
dent"  or  "personal  injury"  within  the  mean- 
ing of  the  Workmen's  Compensation  Acts, 
nee  annotation  following  Re  Maggelet,  post, 
367.  Also  see  that  annotation  for  refer- 
ences to  other  annotations  on  various  ques- 
tions arising  under  the  Compensation  Acts. 

L.RA..1918F 


Mr.  J.  C.  Henrlqnea  for  appellants. 

Messrs.  E.  M.  Stafford  and  Hotvell  Car- 
ter, Jr.,   for  appellee: 

Where  a  pre-existing  disease  is  brought 
to  a  crisis  by  an  accident,  it  is  an  injury 
by'  accident  and  plaintiff  is  entitled  to  re- 

Thomaa  v.  St  Louis,  I,  M.  4  S.  R.  Co. 
187  Mo.  App.  420,  173  S.  W.  728,  fl  K. 
C,  C.  A.  02;  Hilliard  v.  Chicago  aty  R. 
Co.  163  111.  App.  2R2;  Larson  T.  Bostoa 
Elev.  R.  Co.  212  Mass.  262,  !18  N.  E.  1IH3: 
Voorhees  V,  Smith  Schoonmaker  Co.  88  K.J. 
L.  500,  92  Atl.  280,  7  N.  C.  C.  A.  C46;  Mil- 
waukee V.  Industrial  CommiB»ion,  160  Wis. 
238,  151  N.  W.  247;  Madden's  Case,  ^ 
Mass.  487,  L.R.A.1910D,  1000.  Ill  N.  E. 
379;  Crowley's  Case,  223  Mass.  2S3.  Ill 
N.  E.  786;  Poccardi  v.  Public  Service  Com- 
misBion,  7S  W.  Va.  542,  L.R.A.191IJ.-\,  299, 
84  S.  E.  242.  9  N.  C.  C.  A.  10fl5:  Carroli 
v,  Knickerbocker  Ice  Co.  169  App.  Div.  4.'i0, 
155  N.  V.  Supp.  1;  Sullivan  v.  InduslrisI 
Engineering  Co.  173  App.  Div.  85,  158  N.  V, 
Supp.  970;  Zappala  v.  Industrial  Ins.  Cob- 
mission,  82  Wash.  314,  L.ILA.1016A,  295, 
144  Pac.  64. 

It  is  an  injury  by  accident  where  the 
accident  merely  accelerates  an  otherwise 
probable  result  of  disease. 

Golderv.  Caledonian  R.Co.4D  8cot.L.K 
8ft,  10  Scot.  L.  R.  373;  Willoughby  v.  Great 
Western  R.  Co.  6  W.  C.  C.  28;  Woods  t. 
Wilson  Sons  k  Co.  [1S16]  W.  N.  109,  SI 
L.  J.  K.  B.  N.  S.  1067,  113  L.  T.  N.  & 
243,  31  Times  L.  H.  273,  59  Sol.  Jo.  313. 
8  B.  W.  C.  C.  SaS;  Uovd  v.  Suga  &  Co. 
[1900]  1  Q.  B.  486,  89  L.  J.  Q.  B.  S.  S. 
190,  SI  L.  T.  N.  S.  708,  16  Timea  L.  K.  65, 
2  W.  C.  C.  B. 


dbvGoogIc 


BEHAN  V.  HONOH  CO. 


ses 


U'NIell,  J.,  delivered  tbe  opinion  of  the 

While  the  pluntiff  wkh  working  oa  long- 
Hhoreman  for  the  John  B.  Honor  Company, 
a.  Hkid  that  he  waa  attonpting  to  remove 
from  the  ship  to  the  wharf  slipped,  and 
otused  him  to  fall  into  the  river.  He  fell 
upon  Borne  wooden  piling  or  itriogerB  knd 
hiu-t  his  head  and  spine.  Thii  suit  was 
brought  against  the  employer  and  the  lat- 
ter'e  liability  tnintrer,  for  compenaatitHi, 
uader  the  Employers'  Liability  Act,  Act 
No.  2D  of  1014.  The  plaintiff  claimed  com- 
pensation at  the  rate  of  SlU  a  week  for  400 
weeks,  leas  certain  payments  he  had  re- 
ceived. The  district  court  allowed  him 
compensation  at  the  rat«  of  $6.60  a  week, 
for  400  weeks,  lees  the  credits.  The  de- 
fendants prosecute  this  appeal;  and  the 
plaintiff,  answering  the  appeal,  prays  that 
the  compensation  allowed  be  increased  to 
th«  amount  sued  for. 

Tbs  only  defense  nrged — and  it  waa 
■pecially  urged  in  the  answer  of  either  of 
the  defendants — is  that  the  plaintiff's  dis- 
ability waa  not  caused  by  the  accident,  but 
is  the  result  of  a  disease  that  was  larking 
in   his   system   before   the   accidnt. 

There  is  scientific  evidence  in  the  record 
that  the  plaintiff  was,  after  the  accident 
and  at  the  time  of  the  trial,  afQtcted  with 
locomotor  ataxia — what  physicians  call  ta- 
bes dorealis — and  that  an  accident  such  as 
the  one  on  which  this  suit  is  founded  could 
not,  of  itself,  have  produced  that  disabil- 
ity. Bat  it  also  appears,  from  the  e:cpert 
testimony,  that  the  one  and  only  disease 
that  does  cause  locomotor  ataxia  can  re- 
main  dormant  and  undiscovered  in  the  hu- 
man  system  a  very  long  time;  that  there 
have  been  casea  where  tlie  disease  did  not 
assert  itself  within  twenty  years  from  the 
time  of  infection.  There  is  no  proof 
this  case  that  the  plaintiff  would  be  n 
or  ever  disabled  by  locomotor  ataxia,  if 
the  accident  he  complains  of  had  not  hap- 
pened. On  the  contrary,  until  the  accident, 
he  was  apparently  In  ordinary  sound  health, 
attending  to  his  daily  occupations,  uncon- 
GcloiiB  of  being  diacoacd,  working  regularly, 
earning  large  wages,  end  supporting  his 
wife  and  daughter.  Tlie  injuries  he  suf- 
fered by  the  accident,  and  the  immediate 
change  in  his  physical  condition,  leave  no 
reanunable  doubt  fhnt  the  accident  super- 
induced and  was  the  proximate  cftuse  of 
the  disability  of  which  he  complains.  He 
was  rendered  unconscious  by  the  injury  to 
hifl  head  and  spine,  and  remained  uncon- 
scious more  than  twenty-four  hours  after 
the  accident.  The  anrgeoD  who  first  at- 
tended him  at  the  hospital  found  that  he 
had  concussion  of  the  brain.  He  remained 
in  the  hospital  two   week*,  and  was  thai 
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taken  is  an  ambulance  to  hia  home,  not 
that  he  had  recovered  sufflcientlj,  but  be- 
cause, as  the  BDrgeon  in  charge  of  the  hos- 
pital testified,  "about  that  time  some 
chaise  was  made  in  the  company  handling 
these  oases."  His  arms  and  less  were  yet 
paraiyKed,  and  he  remained  oonEined  to  his 
room,  physically  helpless,  In  the  eare  of  a 
physieian,  nearly  two  months  longer.  The 
p«ralysis  that  had  immediately  followed 
the  accident  waa  succeeded  by,  as  if  it  had 
developed  into,  what  the  attending  physi- 
cian suspected  waa  locomotor  ataxia,  or 
tabes  dorsalia.  On  his  advise,  a  speeialiBt 
on  nervous  and  mental  diseases  was  con- 
snltad,  and  his  diagnosis  and  teats  con- 
firmed and  proved  the  oomctneaa  <rf  the 
opinion  of  the  attending  phyaioian. 

The  proof  goes  no  further,  in  support  of 
the  defense  of  tlu  suit,  tlian  to  show  that 
the  plaintiff  night  and  perhaps  would,  at 
some  time,  have  become  disabled  by  the 
disease  that  was  lurking  in  his  system, 
ev«)  if  the  aeeident  complaiaod  of  had  not 
happened.  And  that  is  not  saueh  more  of 
a  defanae  than  to  say  thai  every  man  must 
some  day  some  to  the  and  of  his  worldly 
oareur,  accident  or  no  acoidEnt, 

The  evidence  leaves  no  doubt  that  the 
plaintiff's  physical  disability  resulting 
from  the  accident  is  worse  than  it  would  be 
if  he  had  not  been  diseased  at  tbe  time  of 
the  accident.  But  the  accident  was,  none 
the  less,  the  proximate  cause  of  the  present 
disability.  We  are  not  aware  of  a  decision 
of  this  court  on  the  subject,  but  it  is  well 
settled  in  the  jurisprudence  elsewhere  that 
the  fact  that  a  person  was  already  afflicted 
with  a  dormant  disease,  that  might  some 
day  produce  physical  disability,  is  no 
reason  why  be  should  ni^  be  allowed 
damages  or  compensation  for  a  personal 
injury  that  causes  the  disease  to  become 
active  or  virulent,  and  superinduces  phys- 
ical disability.  See  Hilliard  v.  Chicago 
City  R.  Co.  163  Til.  App.  28Z;  Larson  v. 
Boston  Electric  R.  Co.  212  Mass.  262,  98 
N.   E,   1048. 

The  rulings  in  the  two  case*  cited  bytbe 
learned  counsel  for  the  defendants,  decided 
by  the  Industrial  Accident  Commission  of 
California  (Hensen  v.  Patterson  Ranch 
Co.  and  Johnson  v.  Lowe,  vol.  2,  Reports 
of  Industrial  Accident  Commission  of  the 
State  of  California,  pp.  767  and  643), were 
based  upon  facts  that  distinguish  them 
from  the  present  case.  In  Hansen's  Case, 
it  waa  proven  that  tlie  disability  due  fo  the 
accident  could  not  have  lasted  longer  than 
three  weeks,  and  that  the  remaining  dis- 
ability was  due  to  the  onset  of  paresis.  In 
Johnsui's  Case,  tbe  proof  was  that  the 
■even  weeks  for  which  compensation  was 
allowed  was  ample  time  fox  complete  re- 
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covery  from  the  injury  complained  of,  be- 
ing ma  injury  to  hie  wriat,  and  that  the  re- 
maining ailment  traa  due  to  a  disease  tliat 
lie  bad  before  tlie  accident. 

The  plaintiff  worked  sometimee  as  acrew- 
man  and  sometimes  as  longahoreman.  As 
acrewman  his  wages  were  $S  a  day,  and  as 
longshoreman  40  cents  an  hour  for  a  day 
of  ten  hours,  60  cents  an  hour  for  night 
work,  and  80  cents  en  hour  on  Sundays. 
The  evidence  is  tlist  he  had  a  good  repu- 
tation SB  a  workman,  sod  his  servioea 
were  in  demand.  Hence,  it  seems  that  hia 
average  weekly  wages  ahould  have  been 
enough  to  allow  him  compensation  at  the 
maximum  rate  of  910  a  week.  But  the 
Empk>jer8'  IiaMlit]r  Aot  is  bo  worded  that 
it  would  be  extraordinary  for  any  laboring 
man  to  ihow  that  his  average  weekly 
wages  amounted  to  enough  to  allow  him 
the  Boaximum  rate  of  oompensation.  The 
plaintiff  in  this  case,  like  most  of  the  long- 
shoremen, worked  for  a  number  of  Bteve' 
dores.  During  the  year  preceding  the  acci- 
deat.  hp  hftd  worked  prini^ip&lly  ae  screw- 
mma;  bot,  at  the  time  of  tlte  accident,  he 
\tu8  eiupioj'ed  as  luu^sboi'eman.  it  was 
therefore    impracticable    to    compute    the 


"sverage  weekly  wages"  hy  the  method 
first  indicated  in  g  3  of  the  Act  No.  SO  of 
1914.  Tb»  jndge  Adopted  the  altemativa 
method  provided  by  the  statute,  of  taking 
the  average  weekly  amount  earned  by  an- 
other employee  in  the  same  grade,  em- 
ployed at  the  same  work  and  by  the  same 
employer,  during  the  twelve  months  pre- 
ceding the  accident.  Accordingly  the  rale 
of  compensation  allowed  bj  the  judgment 
ia  HO  nearly  accurate  that  it  is  apprmed. 
The  judgment  appealed  from  is  afBrmed 
at  the  coat  of  the  appellants. 


Iieche,  J.,  takea  n 


part 


A  rehearing  having  been  grantpd,  Lecbe, 
J.,  on  April  29,  1016,  handed  down  the  fol- 
lowing responae: 

We  have  considered  again  the  issues  pre- 
sented in  this  caae,  and  do  ttot  find  any 
error  in  the  judgmeat.. 

The  decree  heretofore  rendered  is  rein- 
atated  and   made  final. 


KB  FRANK  MAGOELET. 


(228  MaEB.  57,  llfl  N.  E.  672.) 


ampensatlon—  neurosis  — 
personal  Injury. 

1.  Neurobia  arising  from  pressure  on  the 
brachial  plexus  because  of  t>ad  posture  in 
tlie  performance  of  one's  daily  wurk  ia  not 
a  personal  injury  within  tlie  meaning  of 
the  Workmen's  Compenaation  Act. 

For  other  cases,  see  Hatter  attd  Sermml,  II. 

a,  1,  in  Dig.  1-52  .V.  a. 
Judstncut  —  correction  —  partial  state- 

iiiciit  of  (he  case. 

2.  The  eonrt  may  correct  a  decree  en- 
tered in  a  workman's  compensation  case 
ivliich  is  erroneous  because  of  petiti<mer's 
failure  truly  and  fully  to  Btat«  the  case  to 
the  court. 

For  other  cases,  tee  Judgment,  I.  g,  in  Dig. 
1-52  N.  8. 

(July  24,  1917.) 


Note. —  As  to  what  con-'-titutes  an  "acci- 
dent" or  "perBoiial  injury"  within  the  Diean- 
inft  of  the  Workmen's  Compensation  Acta, 
see  annotation  following  this  case,  post, 
867.  Also  see  that  annotation  for  refer- 
enoes  to  other  annotations  on  various  qoea- 
tions  arising  ttnder  Uie  Compenaation  Acts. 
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APPEAL  by  insurer  from  a  decree  of  the 
Superior  Court  for  SuiTolk  County  al- 
I  firming  a  decision  of  the  Industrial  Acci- 
r  dent  Board  in  favor  of  claimant  in  a  pm- 
ceeding  under  the  Workmen's  Compenaa- 
tion Act,  to  recovi^r  compensation  for  per- 
Bonsl  injuries  sustained  by  him.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Walter  I.  Badger  and  Louis 
O.  Doyle,  for  appellant: 

The  employee  did  not  receive  a  pereonal 
injury  arieitig  out  of  and  in  the  course  of 
his  employment. 

Kenney's  Caae,  222  Maaa.  401,  111  X.  E. 
47;  Madden's  Case,  222  Mass.  4ST,  L.BA. 
lOlBD.  1000,  111  N.  E.  3Te ;  Johnson's  ftse, 
217  MsBS.  388,  104  N.  E.  735,  4  N.  0,  C.  A 
843;  Hurle's  Case,  217  Mass.  223,  LJt.A. 
1913A,  279,  104  N.  E.  336,  Ann.  Caa.  1915C, 
919,  4  N.  C.  C.  A,  527;  Walker  v.  Hock- 
ney  Bros.  2  B.  W.  C.  C.  20. 

Mr.  Benjamin  A.  Iiockhart  fw  appel- 
lee. 

Bugg,  Ch.  J.,  delivered  tlte  opinion  ol  Out 

This  case  comes  before  us  on  a  finding  and 
decision  of  the  Industrial  Accident  Board 
with  a  report  of  all  the  material  evidence. 
The  finding  ia  that  "the  employee  was  total- 
ly incapacitated  for  work  }iy  reason  of  s 
condition  ot  oecupational  naurosis,  wbicfc 
arose  out  of  and  in  tha  eonrae  of  his  eo^ 
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ployment.''  It  is  undbputed  that  the 
ployee  wm  a  cigar  maker  by  trade  and  had 
worked  for  the  anbacribei"  twenty-five  ye 
xnd  in  Msrcli,  1916,  lie  stopped  work 
<Hi  consulting  a  phyBician,  waa  told  that  lie 
waa  troubled  with  "occupational  neuroi 
and  that  during  the  preceding  »ix  montha 
his  arm  had  trouhlei!  him.  Dr.  JoeL  E. 
Ooldthwait,  the  impartial  physician  np- 
pointed  by  the  board,  testiflEd  that :  "Tie 
could  find  no  evidence  of  disease  whatever. 
.  .  .  At  tlie  time  he  saw  this  man  he 
believed  that  his  poatnre  and  habit  of  carry' 
ing  himself  was  really  the  cause  of  bia 
present  pain  in  the  arms;  he  could  not  aay 
that  there  wns  anything  outside  the  posture 
peculiar  to  his  trade,  that  causes  hii 
have  that  pain.  If  this  man  would  adopt 
a  different  posture,  keep  himaelf  straight, 
he  thinka  he  would  recover  from  this  trouble 
without  much  question ;  any  occupatio: 
might  follow  where  he  carried  himself  in 
that  same  position  would  cause  the  ss 
trouble  as  the  ciiiar  maker's  occupati 
will  produce  the  same  result;  he  found 
evidence  of  the  man  being  niieraafhcnic,  and 
he  does  not  belieye  that  the  continual  roll- 
ing of  clyara  ha*  caused  the  trouble  that 
thix  man  now  han;  he  examined  him  for 
evidences  of  organic  disease  and  found 
none;  his  muscles  were  practically  all  in 
normaltones  and  normal  responses.  .  .  . 
He  has  a  posture  which  is  not  good  and 
which  he  has  had  for  many  years;  if  he 
was  standing  up  at  his  work  and  had  this 
posture  when  he  sat  down,  he  would  not 
be  leaning  on  that  group  of  nerves  all  the 
time,  but,  because  he  Is  all  tbe  time  lean- 
ing on  that  group  of  nerves,  it  has  a^jra- 
-vatcd  and  broUf;ht  this  condition  to  a  place 
■wht?re  he  had  to  quit  work,  If  the  man 
-is  handled  right  he  can  be  made  splendidly 
•vreU.  and  he  thinks  he  can  go  on  with  that 
trade,  but  he  thinks  he  has  to  be  seated 
properly  at  his  work." 

There  was  further  medical  evidence  to 
the  pfTect  that  "he  is  nervous  and  thinks 
alioiit  his  arm  and  hand  and  makes  an  en- 
tirely abnormally  alight  response  to  the  re- 
quest for  any  muwular  action  in  that  arm. 
He  has  no  sign  of  any  organic  disease  in 
arm  at  all  and  evidence  of  neurosis,  and  I 
think  the  condition  is  a  pnre  neurosis -that 
arises  from  his  occupation." 

And  that  "his  work  as  cigar  maker  would 
influence  the  condition  of  neurosis  to  this 
extent:  The  position  of  cigar  makers  which 
causes  them  to  bend  forward  with  shoulders 
forward,  as  Dr.  Goldthwaite  states,  would 
cau.ic  pressure  on  the  hracVial  plexua,  and 
make  the  condition  worse.  The  employee 
Rhould  be  able  to  work  if  he  could  be  kept 
in  proper  position  so  that  the  pressure  on 
the  brachial  pleiue  would  not  be  caused  hy 


his  position.  ...  He  deduced  that  the 
trouble  was  occupational  neurosis  from  the 
fact  that  an  occupational  neurosis  ia  tlie 
result  of  the  use  of  certain  muscles  or  group 
of  muscles,  to  such  an  extent  that  they 
cause  a  neiiTo«is  of  the  nervei  supplying 
these  muscles.  It  is  very  possible 

that  there  is  a  certain  amount  of  pressure 
on  the  brachial  plexus  from  the  position 
cigar  makers  assume  in  their  woric.  He 
traces  it  to  the  continued  use  of  these  mna- 
ctea.  It  is  not  peculiar  to  the  cigar  makers' 
trade." 

There  is  here  no  foundation  for  a  And. 
ing  that  the  employee  sustained  "personal 
injury,"  which  aro»e  out  of  and  in  the 
course  of  his  employment.  "Personal  in- 
jury," as  UKcd  in  the  Workmen's  Compensa- 
tion Act,  has  been  held  to  be  more  com- 
prehensive than  the  "personal  injury  by  ac- 
cident" of  the  English  act.  The  cases  which 
have  arisen  heretofore  under  our  act  have 
been  of  a  different  character  from  that  here 
presented.  In  Hurle's  Case,  217  Mass.  223. 
L.R.A.l!tlBA,  27f),  104  N.  E.  336,  Ann.  Caa. 
IfilSC.  BIO,  4  N.  C.  C.  A.  627;  Jobnaou's 
Case,  217  Mass.  388,  104  N.  B.  735,  4  N.  C. 
C.  A.  943;  and  Doherty's  Case,  222  Maas. 
98,  IfW  N.  E.  8B7,  the  evidence  showed  that 
the  employee  was  suffering  from  poisoning 
ty  the  inhalation  of  gases  or  other  noxious 
Bubatances,  plainly  connected  with  the  per. 
formance  of  his  work.  Poisoning  always 
has  been  regarded  as  a  tortious  act  in  the 
nature  of  a  personal  injury,  tor  which  dam. 
ages  might  be  recovered  in  an  action  at 
law  if  other  elements  of  liability  are  present. 
Thompson  v.  United  Laboratories  Co.  221 
Mass.  fi76,  108  N.  E.  1042;  Maddcn's  Case, 
222  Maas.  487,  401,  L.R.A.I916D,  1000,  111 
N.  E.  370;  Hurle's  Case,  217  Mass.  M3, 
and  caBcs  coUcctei  at  224,  L.R.A.191BA. 
270,  104  N.  E,  336,  Ann.  Cas.  I915C,  010, 
*  N.  C.  C.  A.  527;  Pinkley  v.  Chicatro  & 
E,  I.  R,  Co.  246  Til.  370,  36  L.R.A.(N.8.!  ' 
870,  B2  N.  E.  nS6,  1  N.  C.  C.  A.  480;  Can- 
field  V.  Iowa  Dairy  Separator  Co.  172  Iowa, 
164,  1S4  N.  W.  434;  Wagner  v.  H.  W. 
Jayne  Chemical  Co.  147  Pa.  475,  30  Am. 
St.  Rep.  746.  23  Atl,  772;  Cox  v.  American 
Agri.  Chemical  Co.  24  R.  I.  603,  60  L.R.A. 
020.  53  Atl.  871,  13  Am.  Neg.  Rep.  434; 
Fox  V.  Peninsular  White  Lead  4  Color 
■Works,  84  Mich.  878,  682,  48  N.  W.  203. 
In  McPhee's  Case,  228  Mass.  1,  IM  X. 
E.  633,  10  N.  C.  C.  A.  257,  pneumonia 
broiiffht  on  hy  sudden  exposure  during  a 
was  held  to  be  a  personal  injury.  That 
id  be  a  personal  injurv  by  accident  un- 
the  English  Act.  Coyle  v.  John  Wat- 
[191,1]  A.  C.  1,  [1014]  W.  N.  195. 
83  L.  J.  P.  C.  N.  8.  307,  11  L.  T.  N.  S. 
347,  30  Times  L.  R.   501,  58  Sol.  Jo.  633, 


UE.A.1B18F. 


S5 


,  W.  C.  C.  259   [1914]   S.  0.  44,  fil 

v;t)l 


igle 


s«s 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Scot.  I^  B.  492;  Glasgow  Coal  Co.  t.  Welsh 
[1916]  2  A.  C.  1,  85  L.  J.  P.  C.  N.  S. 
130,  114  L.  T.  N.  S.  809,  32  Times  L.  R. 
369,  60  Sol.  Jo.  336,  9  B.  W.  0.  C.  371 
[1916]  8.  C.  141,  63  Scot.  L.  B.  311.  In 
Bri)!htniaii's  Case,  220  Mius.  17,  L.R.A. 
1916A,  321,  107  X.  E.  527 ;  Fisher's  Case, 
220  Mass.  581,  108  N.  E.  301.  and  Madden'i 
Case,  222  Mass.  487,  I..Rji.l91BD,  1000, 
111  N.  E.  379,  per»onB  BufTerinK  frcon  an 
organic  inflrmity  of  the  heart  were  held 
to  hiiTe  Hustained  a  personal  injury  when 
the  exertion  of  the  employment  CftUied  a 
lesion  or  further  impairment  of  that  organ, 
destroying  or  affecting  adversely  its  use- 
fulnesH.  These  all  are  instances  of  a  ilefl- 
nite  aiid  appreciable  attack  upon  some  vital 
faculty  or  function,  having  &  speciflo  con- 
nection n-lth  the  employment.  See  also, 
in  this  connection,  Vennen  v.  JJew  Dells 
Lumber  Co.  161  Wis,  370,  L.B-A.1818A, 
273,  164  N.  W  640,  Ann.  Cas.  1918B,  293, 
10  N.  C.  C.  A.  729;  Plasa  v.  Centra!  New 
Gngland  R.  Co.  169  App.  Div.  826,  165  N.  Y. 
Supp.  864;  Archibald  v.  Workmen's  Compen- 
sation Comr.  (Archibald  v.  Ott)  77  W.  Va. 
448,  L.Rji.iei6D,  1013,  87  S.  E.  791.  No  case 
lias  gone  so  far  as  to  hold  that  a  "neurosis 
of  the  nerves"  supplying  certain  muscles,  re- 
sulting from  a  posture  which  causes  the 
employee  "to  hend  forward  with  shoulders 
forward"  so  as  to  induce  "pressure  on  the 
brachial  plexus"  is  a  personal  injury. 

The  words  "personal  injury"  in  their  con- 
nection in  this  statute  do  not  naturally 
lend  themselves  to  a  situation  such  as  that 
here  disclosed.  The  act  relates  to  indus- 
trial conditions.  It  has  to  do  with  employ- 
ment of  labor.  The  act  affords  no  relief 
against  general  disease.  It  is  not  a  scheme 
for  health  insurance.  It  deals  only  with 
personal  injuries  following  as  an  immediate 
result  irom  the  employment  as  ita  direct 
cause.  In  general  it  was  intended  as  in 
'  the  nature  of  a  substitute  for  actions  of 
tort  for  personal  injuries  at  ronimon  law 
and  under  the  Employers'  Liability  Act 
(Rev.  Laws,  chap.  1061  by  employees 
against  their  employera.  That  is  apparent 
from  the  proviiions  of  part  1.  of  the  Work- 
nm's  CompenHntion  Act  as  well  as  the 
legislative  resolves  and  reports  preceding 
its  enactment.  But,  as  has  been  pointed 
out,  the  act  goes  beyond  those  limits  and 
includes  such  diseaseB  as  fairly  may  be 
termed  personal  injuries.  The  act  does 
not  mention  disease  or  occupational  disease. 
See  Rtat.  1913,  chap.  B13,  %  12.  It  awards 
compensation  for  disesxe  when  it  risrhtly 
may  be  described  as  a  personal  injurv.  A 
disease  of  mind  or  bod}'  which  arises  in  the 
course  of  emphiyment,  with  nothing  more, 
is  not  within  the  ai-t.  It  must  come  from 
or  be  an  injury,  althongh  that  injury  need 
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not  be  a  single  definite  act  but  may  eiten,! 
over  a  continuous  period  of  time.  Foimu- 
ing,  blindness,  pneumonia,  or  the  girinf 
way  of  heart  muscle,  all  induced  by  ibe 
necessary  exposure  or  exertion  of  tbp 
employment,  fall  within  well-recogniwd 
classes  of  personal  injuries.  On  the  otiipr 
hand,  the  gradual  breaking  down  or  de- 
generation of  tissues  caused  t>y  long  anJ 
laborious  work  is  not  the  result  of  a  |ifr- 
Bonal  injury  within  the  meaning  of  the  »tt. 
A  person  may  e:<hauat  his  physical  or  mfi- 
tal  energies  by  exacting  toil,  and  b^nmr 
unUt  for  further  service,  but  he  is  not,  lie- 
cause  of  this,  entitled  to  compenaation.  for 
the  reason  that  tiiis  condition  cannot  fairlv 
be  described  as  a  personal  injury.  Tbp 
disease  must  be  or  be  traceable  directly  lu 
a  personal  injury  peculiar  to  the  empluy- 
ment.  A  nervous  condition  dependent  upon 
poor  posture  of  the  body,  in  our  opinion. 
does  not  constitute  a  commonly  Icnown  vti 
well- recognized  personal  injury  coneequeiii 
upon  employment.  It  is  difficult  to  •*■ 
tablish  and  define  a  plain  line  of  divisioh 
between  what  is  personal  injury  within  thi' 
act  on  the  one  band  and  simple  disease  on 
the  other  hand.  But  personal  injury  anil 
disease  are  not  synonymous.  They  are  dif- 
ferent in  meaning.  One  does  not  inrludi- 
the  other.  They  are  classiS cations  dilTrr 
tug  from  each  other  in  kind,  although  tlicy 
may  overlap  in  some  instances. 

There  is  not  enough  in  this  record  ti> 
show  that  the  condition  of  the  employee  if 
a  necessary  result  of  his  work.  It  riom. 
on  all  the  evidence,  from  a  bad  posture  of 
the  body  while  At  work.  But  there  is  noth- 
ing to  show  that  this  was  a  necessary  in- 
cident of  the  employment.  Scarcely  ani- 
thing  is  more  difficult  to  control  or  influ- 
ence than  the  position  of  the  body  of  an- 
other. Whether  one  shall  be  erect  or  stoop- 
ing of  figure,  whether  the  carriage  of  thi- 
person  shall  be  lithe  or  stiff,  whether  thi> 
chest  shall  be  narrow  or  broad  and  Ihi' 
space  for  the  lungs  correspondingly  crampni 
or  enlarged,  whetlier  breathing  shall  be  iftf 
and  full,  or  short  and  impaired,  depend  iit 
large  degree  upon  the  habit,  temperamrai. 
and  appreciation  of  the  re<|uisiteB  of  tight 
living  on  the  part  of  the  individual.  In- 
terference on  these  matters  hy  the  em- 
ployer might  be  regarded  as  an  unwarrsnl- 
ed  impairment  of  personal  privilege.  Ther* 
are  few  employments  which,  pursued  willi- 
out  regard  to  the  laws  of  health  and  thf 
requirements  of  correct  method  of  life,  msy 
not  invite  some  form -of  disease.  Thi*  rec- 
ord is  bare  of  any  evidence  to  show  tJjs' 
it  is  a  reasonably  necessary  result  of  th' 
employment  that  those  following  it  should 
bave  neurosis,  or  that  the  Inducing  proii- 
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inAte  cause  of  tliat  condition   ie  tbe  «ni- 
jiloyinrnt. 

Thia  court  li»s  gone  further  tlian  any 
other,  no  far  as  we  are  anare,  in  holiling 
that  )K>iBoniiig,  heart  lesion  and  kindled 
p1iyEi«al  ilia  may  be  found  to  be  persontt  in- 
juriea  under  the  ftct.  The  courts  of  other 
titate«  of  the  Union,  in  construing  Work- 
men's Compeoeatioa  Acts  more  or  leaa  aimi- 
lar  to  our  own,  have  declined  to  follow 
Hurle's  Case,  217  Mass.  223,  L.R.A,1916A, 
37fi,  104  N.  E.  338,  Ann.  Cas.  1915C,  019, 
4  X.  C.  C.  A.  527,  and  the  principle  thrae 
i-etabliflhed,  and  have  held  that  poisoning 
arising  out  of  the  employment  through  the 
inhaJation  of  gases  or  other  subntancc  ^vas 
not  a  petsonal  injury  under  the  act.  Adamx 
V.  Acme  White  Lead  L  Color  Worlw.  182  , 
Mich.  157,  L.R.A.lfHeA,  2S3,  148  N.  W.  ' 
4»6,  Ann.  CasL  leiaD,  689,  6  N.  C.  C.  A.  462  ^ 
iTiduatrial  Commisaion  v.  Brown,  02  Ohio 
St,  300,  Ij.R.A.1918B,  1277,  110  N.  E.  744;  | 
.\niler  V.  /.meriean  Steel  &  Wire  Co.  00  ■ 
Conn.  340.  L.R.A.IOIOE,  filO,  07  Atl.  345,  i 
14  N.  C.  C.  A.  S42.  See  Liondale  Bleach,  i 
Dj-e  t  Paint  Worka  ».  Riker,  85  N.  J.  L.  I 
426,  80  Atl.  920,  4  N.  C.  C.  A.  713.  Never-  <■ 
tbeleaa  we  remain  content  with  our  deci- 
fitma  in  this  particular.  But  the  doctrine 
has  not  been  established  by  thene  decisions 
that  every  diaease  caught  by  an  employee 
in  the  course  of  his  employment  is  a  per- 
sonal  injury  under   the  act.      Sec,   in  this 


connection,  Britons  v.  Tarvey  [1904]  1  K.  B. 
328,  33ti,  73  Ij.  J.  K.  B.  X.  S.  158,  88 
.1  P.  2fi3,  52  Week.  Kep.  105,  8!)  L.  T.  N. 
a   «r.O,   20  Times   L.   R.   120,  s.   e.   [1005] 

A,  C.  230,  238,  74  L.  J.  K.  B.  X.  S.  474. 
53  Week.  Rep.  641,  02  L.  T.  N".  S.  578, 
21  Times  L  R.  444,  7  W.  C.  C.  1,  2  Ann. 
Cas.   137;    Eka   v.   Hart-Dyke   [mf)^   2   K. 

B.  877,  682,  80  L.  J.  K.  B.  N.  S.  00,  103 
L.  T.  K.  S.  174,  26  Times  L.  R.  818,  8 
B.  W.  C.  C,  482,  3  N.  C.  C.  A,  230. 

It  e«ieina  clear,  for  these  reasons,  that  the 
present  case  cannot  rightly  be  termed  B 
peraonal  injury  within  the  meaning  of  those 
words  in  the  act. 

The  case  is  before  na  properly.  The  entry 
of  the  first  decree  waa  manifestly  caused 
by  the  failure  of  the  employee  to  atatc  the 
caae  truly  and  fully  to  the  tnurt,  and  there- 
fore was  entered,  at  least,  throu^'h  mis- 
take and  accident.  It  was  within  the  pow- 
er of  the  court  to  correct  auch  an  error. 
Karriek  v.  Wctmore,  210  ^las-.  .'578, 
S7  N.  E.  02;  Hathaway  v.  Coiigrcgatiov 
Ohab  Shalom,  216  Mass.  539,  IJ.  -S.  K. 
379.  The  only  decree  from  which  an  ap- 
peal could  be  taken  properly  was  the  one 
of  December  10,  1D16.  It  follows  that  tho 
\  decree  muat  be  reversed  and  a  new  decree 
entered,  to  the  effect  that  the  insurer  ia 
under  no  liability. 
Ho  ordered. 


Amiotatioti — ^What  cmutitBtM  an  "acdilent"  or  "penonal  injory"  mdiin 
Ae  msanmg  of  tbe  Workmen's  Compentation  Acts. 


The  general  subject  of  Workmen's 
Compensation  Arts  is  treated  in  anno- 
tations in  L.E.A.1916A,  23,  and  L.R.A. 
IfllTD,  80.  For  later  cases,  and  anno- 
tations on  Workmen's  Compensation 
StatntcB  generally,  consult  the  L.R.A. 
Indexes  for  Tolumes  subsequent  to  L.R.A. 
1917D,  under  the  title  "Workmen's  Com- 
pensation." 

As  to  injnries  "arisinK  out  of  and  in 
the  course  of"  the  emplojTnent,  within 
the  meaning  of  the  Compensation  Stat- 
ute, Bee  annotation  to  Mueller  Constr. 
Co.  V.  Indnstrial  Bd.  post,  891.  As  to 
eompensation  for  injnries  caused  by 
weather  conditions  such  as  lightning, 
sunsfroke,  free^.ing,  etc.,  see  annotation 
to  Wiggins  V.  Tndnstrial  Bd.  post,  932. 

The  eases  diBmiBsin<;  whnt  wnatitutes 
an  accident  will  be  fonnd  in  f^e  annota- 
tion in  L.R.A.191SA,  29  and  227.  and  in 
the  annotation  in  L.R.A.19irD,  103. 
The  eartier  eases  discnsain^  recovery  o£ 
compensation  for  incapacity  resulting 
from  disease  are  reviewed  briefly  in 
UR.A.1819F. 


an  annotation  attached  to  Adams  v. 
Aeme  White  Lead  &  Color  Woits, 
UB.A.1916A,  2B3.  The  present  anno- 
tation is  supplementary  to  the  annota- 
tions here  referred  to. 

Frequent  references  will  be  made  to 
the  earlier  annotation,  so  that  all  of  tbe 
oases  on  particular  phases  of  the  gen- 
eral question  may  be  found,  without  the 
necessity  of  an  extended  search. 

The  word  "accident,"  as  used  in  the 
Compensation  Statute,  is  generally  de- 
fined as  any  unlooked-for  mishap  or  un- 
toward event,  not  expected  or  designed, 
and  is  not  to  be  taken  in  any  technical 
sense,  but  is  to  be  given  a  popular  mean- 
ing.    Haskell  &  B.    Car   Co.   v.   Brown 

(1917)  —  Ind.  App.  — ,  117  N.  B.  555, 
Indian  Creek  Coal  &  Min.  Co.  v.  Caivert, 

(1918)  ~  Ind.  App.  — ,  119  N.  E.  519. 
And  ace  the  annotation  in  L.R.A.1917D, 

:i03. 

I  III  the  great  majority  of  oases  in  which- 
the  court  has  to  construe  the  word  "ac- 
cident.'' the  incapacity  from  which  the 
employee  suffered  or  which  caused  his. 
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death  was  tlie  inuuediate  result  of  a 
disease,  and  the  problem  before  the  court 
was  to  determioe  whether  or  not  Ihe  dis- 
ease in  question  was  to  be  considered  as 
an  accident,  or  as  the  proximate  result 
of  an  accident,  so  as  to  make  the  Com- 
pensation Act  applicable. 
Wbnre  diaeoae  1*  Mvoed  by,  or  fol- 
low* Mm  Moddeat. 
In  case  it  may  be  found  that  the  dis- 
sase  from  ivhich  the  employee  was  auf- 
ferin;;  or  from  which  he  died  was  caused 
by  the  accident,  compensation  is  recov- 
ei'abte  on  Ihe  theory  that  the  accident 
was  Che  proximate  cause  of  the  disabil- 
ity or  death. 

Thus,  where  there  was  evidence,  ap- 
pareotly  in  harmony  with  the  medical 
authorities,  to  the  effect  that  the  acci- 
dent was  a  sufficient  producing  cause  of 
the  acute  pericarditis  with  its  accom- 
panying condition',  that  the  bruising  of 
the  chest  from  the  accident  was  sufficient 
to  produce  a  traumatic  injury  to  the 
membrane  surrounding  the  heart,  and  in 
this  way  to  bring  about  the  ultimate 
death,  the  finding  of  the  commission  will 
be  sustained.  La  Tleur  v.  Wood  (1917) 
178  App.  Div.  397,  164  N.  T.  Supp.  910. 
So,  a  finding  that  pneumonia  resulted 
from  an  accident  will  be  sustained, 
where  the  accident  itself  was  admitted, 
and  there  was  evidence  in  addition  to 
the  expert  testimony  of  doctors,  tending 
to  show  discoloration  on  parts  of  the 
employee's  body,  pain  and  suffering, 
headache  and  restlessness,  indicating 
that  the  trauma  cansed  by  the  fall  was 
likely  to  result  in  pneumonia.  A.  Bres- 
lauer  Co.  v.  Industrial  Commission 
(1918)  —  Wia.  — ,  167  N.  W.  256. 

An  award  of  compensation  was  sus- 
tained in  Baker  v,  Saginaw  Beef  Co. 
(1917)  —  Mich.  ~,  165  N.  W.  785,  where 
an  employee  suffered  an  accidental  in- 
jury arising  out  of  and  in  the  course  of 
his  employment,  and  was  thereafter 
found  to  be  suffering  from  diabetes, 
where  the  expert  testimony  was  that  the 
disease  might  have  been  caused  by  the 
injury,  and  he  had  previously  been  an  ap- 
parently strong,  healthy  man,  and  had 
been  pronounced  a  healthy  man  after  an 
examination  for  life  insurance,  which 
■was  made  about  three  months  prior  to 
the  injurj-. 

Incapacity  may  be  found  to  he  the  re- 
sult of  an  injury,  where  the  substance  of 
the  testimony  of  a  number  of  physicians 
who  examined  the  plaintiff  was  that  his 
condition  at  that  time  was  or  might  have 
"been  the  result  of  the  injury,  althoi^h 
physicians  testifying  for  the  defendant 
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stated  that  his  condition  was  the  result 
of  a  progressive  arterio  sclerosis,  and 
could  not  have  been  the  result  of  the  in- 
jury. Manning  v.  Pomerene  (1917)  101 
Neb.  127, 162  N.  W.  492. 

In  two  New  York  cases,  awards  of 
compensation  have  been  upheld,  where 
the  employee  died  from  delirium  tre- 
mens, which  developed  while  he  was  suf- 
fering from  the  effect  of  an  accident 

Thus  in  Rzepczynski  v,  Manhattan 
Brass  Co.  (1917)  —  App.  Div.  — ,  165 
N,  T.  Snpp.  1110,  the  appellate  division 
unanimously  affirmed  a  ruling  of  the 
commission  that  death  from  delirium  tre- 
mens, brought  on  as  the  result  of  an  ac- 
cident, is  traceable  to  the  accident,  and 
that  it  makes  a  case  for  compensation. 

So,  in  Bechwith  v.  F.  Bastian  Bros.  Co. 

(1917)  —  App.  Div.  —  167  W.  T.  Supp. 
1087,  the  appellate  division,  without 
opinion,  unanimously  affirmed  an  award 
to  a  widow  of  a  deceased  workman,  who. 
while  undei^ing  an  operation  necessi- 
tated by  his  injury,  developed  delirium 
tremens,  and  while  in  that  condition  com- 
mitted suicide. 

For  other  cases  in  which  recovery  has 
been  souglit  for  death  from  ddlrinm  tre- 
mens, which  developed  while  the  em- 
ployee was  suffering  from  the  effects  of 
an  accident,  see  the  annotation  in 
L.R.A.1917D,  111,  note  64. 

Compensation  is  also  recoverable 
where  a  fatal  disease  supervenes  after 
the  accident,  which  has  lowered  the  em- 
ployee's powers  of  resistance. 

Thus,  compensation  is  recoveraUr. 
where  the  injury  resulted  in  oepbritis, 
which  lowered  the  employee's  power  to 
resist  an  attack  of  tuberculosis,  which 
caused    his    death.      Retmier    v.    Crust' 

(1918)  —  Ind.  App.  — ,  119  N.  E.  32. 
So,  the  death  of  a  workman  may  be 

found  to  be  due  to  accident,  when  he 
strained  himself  while  at  work  and  sus- 
tained an  inguinal  hernia,  which  neces- 
sitated an  operation,  and  thereafter 
within  two  or  three  days,  pneumonia 
developed,  from  which  he  died.  Coon>~ 
V.  Endieott-Johnson  Co.  (1917)  —  App. 
Div,  — ,  168  N.  T.  Supp.  1106.  nnani- 
mously  sustaining  the  award  of  the  com- 
mission. 

And  in  Vogeley  v.  Detroit  Lumber  Co. 
(1917)  196  Mich.  616, 162  N.  W.  975.  an 
award  of  compensation  to  a  widow  of  » 
deceased  workman  was  sustained,  wherr 
the  testimony  tended  to  show  that  the  de- 
ceased was  struck,  while  at  his  work,  by 
a  broken  belt,  and  injured  about  the  fa^e. 
nose,  and  right  side;  and  as  a  ivsnli 
thereof  traumatic  plenriay  set  in  and 
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Inter  developed  into  pneumonia;  that, 
while  he  was  sofCering  from  pneumonia, 
t}i>hoid  fever  set  in  and,  aa  a  result  of 
both  maladies,  he  died,  althoagb  the  evi- 
dence showed  no  connection  between  the 
typhoid  fever  and  his  employment. 

The  California  eommiBsion  may  award 
compensation  for  nervousneas,  resulting 
from  the  original  accident,  and  causing 
incapacity  after  the  diject  physical  ef- 
fects of  the  injury  have  disappeared. 
Employes  Credit  Co.  v.  Industrial  Acoi. 
Commission  (1917)  —  CaL  — ,  16fl  Pac. 
1001. 
AcK**T*tl*n   of   pra-edstlas   Jlsoa— . 

The  earlier  cases  on  the  effect  of  a  pre- 
existing disease  vpoa  the  rierht  to  com- 
I>enBatioD  will  be  found  in  the  annotation 
in  L.R.A.ldl6A,  pa^  33,  notes  28  et 
seq.,  and  on  page  231,  notes  56  et  seq., 
and  in  the  annotation  in  I^B.A.1917D, 
paire  109,  notes  53  et  seq. 

It  has  been  said  that  compensation  is 
not  made  to  depend  upon  the  eondition 
of  health  of  the  employee,  nor  upon  his 
freedom  from  liability  to  injury  throogb 
a  constitutional  weakness  or  latent  ten- 
denoy.  Acceleration  of  a  pre-existing 
disease  to  a  mortal  end,  sooner  than 
otherwise  it  would  have  come,  says  the 
Massachusetts  court  in  Brightman's 
Case  (1914)  220  Mass.  17,  L.R.A.1916A, 
321,  107  N.  E.  527,  8  N.  C.  C.  A.  102,  is 
an  injury  within  the  meaning  of  the 
Workmen's  Compensation  Act. 

This  view  haa  also  been  adopted  by 
practically  every  court  to  which  the 
qaestion  has  been  presented. 

"The  fact  that  an  employee  injured  in 
performing  services  arising  out  of  and 
incidental  to  his  employment,  in  the 
course  of  his  employer's  occupation,  was 
already  afflicted  with  a  dormant  disease 
that  might  some  day  have  produced  phy- 
sical disability,  is  no  reason  why  the  em- 
ployee should  not  be  allowed  compensa- 
tion, under  the  Employers'  Liabilities 
Btatute,  for  the  injury  which,  added  to 
the  disease,  superinduced  physical  disa- 
bility." Beahan  v.  John  B.  Honor  Co. 
ante,  862  (headoote  by  the  court). 

"If  an  employee  has  a  disease  and, 
havinf;  the  same,  receives  an  injury 
'arisii^  out  of  and  in  the  course  of  the 
employment,'  which  accelerates  the  dis- 
ease and  eaases  his  death,  such  death  re- 
sults from  such  injury,  and  the  right  to 
compensation  is  secured,  even  though 
the  disease  itself  may  not  have  resulted 
from  the  injury."  Van  Keuren  v. 
Dwight  Divine  &  Sons  (1917)  179  App. 
Div.  50»,  165  N.  T.  Supp.  1049,  affirmed 
in  (1918)  222  N.  Y.  648,  119  N".  E.  1083. 
J..i;.A.]fllfK, 


The  fact  that  an  employee,  at  the  time 
of  the  accident,  was  predisposed  to  the 
development  of  a  hernia  by  any  undue 
straining  of  his  muscles  in  the  region 
where  the  protrusion  occurred,  does  not 
render  the  Compensation  Act  inapplica- 
ble, where,  but  for  the  mishap,  there 
would  not  have  been  any  disability. 
Casper  Cone  Co.  v.  Industrial  CoumiiS' 
aioa  (1917)  165  Wis.  255,  L.ILAJ.917E, 
504,  161  K.  W.  784.  The  court  said : 
"If  there  is  a  definite  mishap  to  an  em- 
ployee, happening  to  him  while  nerform- 
ing  service  growing  out  of  and  inciden- 
tal to  his  employment,  proximately 
causing  him  physioal  injury  and  damag' 
ing  results,  the  misfortune  is  compensa- 
ble under  the  Workmen's  Compensation 
Law,  though  he  was  physically  unsound 
at  the  time  of  such  mishap,  and  other- 
wise such  results  would  not  have  been 
caused  by  such  mishap." 

So,  too,  in  Indian  Creek  Coal  &  Uin. 
Co.  V.  Calvert  (1918)  —  Ind.  App.  — , 
119  N.  E.  619,  in  holding  that  an  em- 
ployee suffered  injury  arising  out  of  the 
employment,  where  he  suffered  a  rupture 
of  the  aorta  after  a  strain,  the  court 
said:  "Assuming  that  decedent  was  af- 
flicted with  a  fatal  malady  certain  to  re- 
sult in  bis  decease  sooner  or  later,  and 
that  such  malady  was  a  cause  of  dece- 
dent's death  here,  these  facts  alone  are 
not  sufficient  to  defeat  appellees'  claim. 
Such  result  would  follow  only  in  case 
his  decease  was  in  fact  the  result  of  bis 
ailment,  progressing  naturally,  and  dis- 
sociated from  any  injury  that  he  may 
have  sujfered  by  accident  arising  out  of 
and  in  the  course  of  his  employment.  If 
there  was  such  an  injury,  and  it  occur- 
red with  the  ailment  in  hastening  the 
latter  to  a  fatal  termination,  then  the 
right  to  an  award  exists." 

"Where  an  employee,  afflicted  with 
disease,  receives  a  personal  injury  under 
such  circumstances  as  that  he  might 
have  appealed  to  the  act  for  relief,  on 
account  of  the  injury,  had  there  been 
no  disease  involved,  but  the  disease,  as 
it  in  fact  exists,  is,  by  the  injury,  ma- 
terially ag^avated  or  accelerated,  re- 
sulting in  disability  or  death  earlier 
than  would  have  otherwise  occurred,  and 
the  disability  or  death  does  not  result 
from  the  disease  alone,  progressing  nat- 
urally, as  it  would  have  done  under  or- 
dinary conditions,  but  the  injury,  aggra- 
vating and  accelerating  its  progress,  ma- 
terially contributes  to  hasten  its  culmi- 
nation in  disability  or  death,  there  may 
be   an  award   under   the   Compensation 
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Acta."  He  Bowers  (1917)  —  Ind.  App. 
— ,  116  >J.  E.  842. 

So,  an  employee  is  entitled  to  com- 
pensation, not  wi  that  an  ding  he  was  suf- 
fering from  a  pre-existing  disease,  if  the 
accident  in  qaeation  accelerated  the  dis' 
ease  to  the  stage  of  disability.  Indian- 
apolis Abattoir  Co.  v.   Coleman    (1917) 

—  Ind.  App.  — ,  117  N.  E.  502. 

Even  where  a  workman  dies  from  a 
pre-existing  disease,  if  the  disease  is  ag- 
gravated or  accelerated  under  certain 
circnmstanceB  which  can  be  said  to  be 
accidental,  his  death  results  from  injury 
by  accident.  Peoria  R.  Terminal  Co.  t. 
Industrial  Bd.  (1917)  279  lU.  352, 116  N. 
E.  651. 

This  principle  has  been  applied  and 
compensation  awarded  in  a  large  nnm- 
ber  of  eases. 

Thus,  an  employee  who,  while  eng^ed 
in  the  heavy  work  of  prying  car  plates 
apart,  suffered  from  an  aneurism,  may 
be  found  to  snffer  an  accident,  although 
the  heart  was  in  a  diseased  condition 
prior  to  the  accident.  Haskell  &  B.  Car 
Co.  V.  Brown  (1917)  ~  Ind.  App.  — , 
117  N.  E.  555. 

So,  the  bursting  of  a  blood  vessel  in 
the  lungs  from  lifting,  while  in  the 
course  of  the  employment,  may  be  found 
to  arise  out  of  the  employment,  although 
the  vessels  had  previously  been  mptured 
and  had  healed  over.  Southwestern 
Suretv  Ins.  Co.  v.  Owens  (1917)  —  T«. 
Civ.  App.  — ,  198  S.  W.  662. 

A  finding  that  the  deceased  received  a 
personal  injury,  arising  out  of  and  in 
the  course  of  the  employment,  is  war- 
ranted, whore  it  appeared  that  the  em- 
ployee died  from  the  combined  effect  of 
a  heart  weakness,  the  exertion  of  his 
work  in  a  close  room,  and  a  high  tem- 
perature, caused  by  the  heat  of  the  room 
and  the  especially  hot  weather,  and  that 
he  would  not  have  been  overcome  and 
have  met  his  death  with  either  of  these 
factors  absent.  Re  Uoorabjian  (1918) 
-229  Mass.  521,  118  N.  E.  951. 

In  Cook  v.  New  York  C.  E.  Co.  (1917) 

—  App.  Div.  — ,  166  N.  T.  Supp.  1090, 
the  appellate  division,  without  opinion, 
unanimouBly  sustained  an  award  of  com- 
pensation to  the  dependents  of  an  em- 
ployee who  was  struck  in  the  stomach  by 
the  breaking  of  the  drill  with  which  he 
was  working,  which  resulted  in  his 
death  two  months  afterwards,  although, 
nt  the  time  of  his  injury,  he  was  suffer- 
ing from  the  disease  which  caused  his 
death,  but  was  able  to  work  substan-  \ 
tially  all  the  time,  at  rather  light  work,  i 
up  to  the  time  of  his  injnry  and,  a)- 1 
I-.n.A.l9l8F. 


thoi^b  under  the  care  of  physicians,  was 
still  able  to  live  with  comparative  com- 
fort, doing  the  ordinary  duties  of  a  hna- 
band  around  the  house,  and  might  have 
lived  for  a  number  of  years  in  the  same 
condition,  hut  for  the  injury. 

The  evidence  is  snfficient  to  sustain 
the  finding  of  the  trial  court  that  the 
death  of  the  deceased  employee  resulted 
from  the  injuries  which  he  had  sus- 
tained, and  not  solely  from  disease, 
where  several  witnesses  testified  that  he 
had  worked  continuously  at  hard  labor 
until  the  accident,  and  had  apparently 
been  in  good  health  at  all  times  there- 
tofore, but  had  never  been  able  to  leave 
his  bed  thereafter,  although  the  autopsy 
disclosed  that  he  had  pulmonary  tuber- 
culosis in  Buch  an  advanced  stage  that 
one  lung  had  been  entirely  destroyed, 
aad  the  other  to  a  considerable  extent, 
and  that  he  was  suffering  from  other 
diseases,  and  three  physiciaoB,  called  by 
the  respondent,  testified  that  in  their 
opinion  his  death  was  caused  by  pul- 
monary tuberculosia,  and  that  the  inju- 
ries which  he  had  sustained  were  not 
sufficient,  either  to  cause  or  to  hasten  his 
death.  State  ex  rel.  JefFerson  T.  Ois- 
trict  Ct.  (1917)  138  UiuL  334,  164  K. 
W.  1012. 

Findings  of  the  commission  that  a  de- 
ceased employee,  at  the  time  of  his  in- 
jury, had  dormant  tuberculosis,  which 
was  aggravated  by  his  injury  so  that  it 
became  acute  and  caused  his  death,  if 
aupporled  by  the  evidence,  are  conclu- 
sive upon  the  courts,  on  appeal.  Van- 
Keuren  v.  Dwight  Divine  &  Sons  (1917) 
170  App.  Div.  509,  165  K.  T.  Supp.  1049. 
ftfflrmed  in  (1918)  222  N.  Y.  648,  119  X. 
E.  1083. 

In  some  cases  the  pre-existing  disease 
from  which  the  employee  snffered  ha^ 
been  rendered  more  acute  by  a  foil 
which  he  suffered  in  the  course  of  his 
employment.  In  these  coses,  the  in- 
creased incapacity  or  death  of  the  em- 
ployee has  been  held  due  to  the  fall. 

Thus,  an  employee  suffering  from  dor- 
mant tuberculosis,  which  is  aggravatcil 
by  a  fall  so  that  it  becomes  acute  and 
causes  his  death,  is  within  the  protec- 
tion of  the  statute.    Ibid. 

And  in  Buoyrus  Co.  v.  Town  send 
(1917)  —  Ind.  App.  — ,  117  N.  E.  650. 
an  award  of  compensation  for  the  death 
of  an  employee  was  sustained,  allhou^li 
it  appeared  that  the  employee  was  suf- 
fering from  heart  disease  at  the  time  of 
his  death,  which  was  aggravated  and  ac- 
celerated by  ft  fall  which  he  received  in 
the  course  of  his  employment. 
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So,  the  deatJti  of  a  locomotive  fireman, 
who  fell  from  a  train  and  suffered  a 
fractured  skull  and  a  hemorrliage  of  the 
brain,  may  be  found  to  result  froiu  an 
accident,  although  the  hemorrha^ce  em- 
anated from  a  soft  portion  of  the  brain, 
caused  by  disease,  where  it  appeared 
that  the  hemorrhage  would  dot  hava  oc- 
i-iured  hut  for  the  foil.  Peoria  R.  Term- 
inal Co.  V.  Industrial  Bd.  (1917)  279  IlL 
352.  116  N.  E.  651. 

In  some  cases  of  this  character,  it  has 
been  held  that  the  compensation  recov- 
erable is  for  the  total  amount  of  inca- 
l>aeity,  particularly  since  it  is  not  possi- 
lile  to  distinguish  between  that  caused 
by  accident  aud  that  o&uaed  by  the  dis- 

Thiis,  in  a  ease  in  which  an  accident 
accelerated  a  pre-existing  disease  to  the 
stage  of  disability,  the  employee  is  en- 
titled to  compensation  for  the  total  dis- 
ability, and  not  merely  for  that  degree 
of  the  disability  whi^  was  caused  by 
the  accident,  as  distinguished  from  that 
which  vas  caused  by  the  pre-existing 
iliseaae.  Indianapolis  Abattoir  Co.  v. 
Coleman  (1917)  —  Ind.  App.  — ,  117  N. 
E.  502. 

So,  the  mere  fact  that  an  employee 
tras,  at  the  time  of  the  injury',  suffering 
from  a  pre-existing  disease,  is  not  suf< 
lieient  to  release  the  plaintiff  in  error 
from  liability,  where  there  is  no  means 
by  which  it  can  be  ascertained  what  por- 
tion, if  any,  of  the  claimant's  incapac- 
ity, was  due  to  such  disease  and  what 
portion  to  the  accident.  Big  Mnddy 
Coal  &  I.  Co.  V.  Industrial  Bd.  (1917) 
379  HL  235.  116  N.  E.  662. 

There  can  be  no  recovery  for  compen- 
sation, however,  where  the  pre-existing 
disease  waa  the  sole  cause  of  the  inca- 
pacity or  death  of"  the  employee. 

Thus,  the  pre-existing  disease,  rather 
than  the  accident  which  necessitated  an 
operation  must  be  held  to  be  the  cause 
of  the  death  of  an  employee,  where 
none  of  the  attending  physicians  were 
willing  to  express  the  opinion  that  the 
operation  or  the  ame^thesia  was  the 
cause  of  the  death,  or  that  the  deceased 
would  not  have  died  from  the  disease 
at  the  time  he  did,  if  the  operation  had 
not  been  performed.  Tucillo  v.  Ward 
Baking  Co.  (1917)  180  App.  I>iv.  302, 
167  H.  T.  Supp.  666.  The  court  said: 
"To  establish  the  fact  that  a  death  re- 
snlted  from  an  injury,  it  is  clearly  not 
sufficient  to  prove  that  the  person  re- 
ceived the  injury;  that  an  operation  was 
performed  on  aecount  thereof;  and,  aft- 
er he  had  apparently  reooversd  from  ttia 
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effects  of  the  operation  and  antes the- 
eia,  he  died  from  a  disease  that  exist- 
ed before  the  injury." 

So,  it  may  be  found  that  a  man's 
death  did  not  arise  out  of  the  employ- 
ment, where  the  condition  of  his  health 
was  such  that  he  was  liable  to  die  any- 
where at  any  moment,  and  there  was  no 
proof  that,  at  the  time  of  his  death,  he 
was  doing  anything  which  caused  a 
strain  likely  to  make  his  disability  fa- 
tal Maxwell  v.  Buabou  Coat  Co. 
[1916]  142  L.  T.  Jo.  (Eng.)  146,  10  B. 
W.  C.  C.  138. 
Wkei«  BBiploje*  reoelTes  *  aoooad  1b- 

Jmy  ■whil»  anSerlBc  from  a  fcmer 

Injwy 

Incapacity  which  is  canaed  or  aggra- 
vated by  a  second  injury,  received 
while  the  employee  is  suffering  from 
another  injury  which  he  had  received 
in  his  employment,  is  the  result  of  the 
firat  injury,  according  to  the  great 
weight  of  authority,  and  eonseqaently 
compensation  may  be  recovered  there- 
for. 

Vhus,  a  subsequent  accident,  i^rgia- 
vating  the  original  injury,  may  be  of 
such  a  nature,  and  occur  under  such  cir- 
oniDstauces,  as  to  make  such  a^rava- 
tion  the  proximate  and  natural  result  of 
the  original  injury.  Head  Drilling  Co. 
V.  Industrial  Acci.  Commission  (1918) 
—  Oal.  — ,  170  Pac.  157.  In  this  ease 
the  employee  had  received  a  very  serions 
fracture  of  the  leg,  and  three  days  after 
his  discharge  from  the  hospital  he  acci- 
dentally hit  the  heel  of  the  injured  leg 
against  the  table  or  chair,  in  an  attempt 
to  save  himself  from  falling,  with  the 
reanlt  that  the  fragments  of  the  bone 
were  shoved  out  of  place;  and  it  was 
held  that  the  commission  might  find  that 
the  later  injury  was  the  approximate  re- 
sult of  the  former  injury,  since  such  a 
result  must  have  been  reasonably  con- 
templated at  the  time  when  he  was  dis- 
chai^d  from  the  hpspitaL 

So,  where  an  employee  broke  his  leg, 
aud,  upon  the  advice  of  the  defendant's 
physician,  returned  to  work  before  the 
leg  was  entirely  healed,  and  again  broke 
it,  it  may  be  found  that  the  subsequent 
injury  was  the  direst  effect  of  the  first. 
ReisB  V.  Northway  Motor  &  Mfg.  Co. 
(1917)  —  Hich.  — ,  166  N.  W.  841. 

And  the  Beeond  injury  must  be  held 
to  arise  from  a  condition  produced  by 
the  first  injury,  where  such  first  injury 
consisted  of  the  breaking  of  a  leg,  and 
the  employee,  at  the  time  of  the  second 
injnry,  was  obeying  hie  do.  tor's  instrac- 
tions  to  ezereiee  Uie  leg,  and  fell,  and 


\  Cookie 


872       ANNOTATION— WORKMEN'S  COMPENSATION  ACTS— "ACCIDEMT." 


the  fibrous  oonnflction  which  had  been 
established  was  torn  loose  at  the  point 
of  the  previous  fractnre.  Shell  Co.  t. 
ladustrial  Aeci.  Commission  (1918)  — 
CaL  App.  — ,  172  Pac.  611. 

Where  an  employee  was  injured  so 
that  he  was  obli^d  to  go  about  on 
cmtches,  and  fell,  again  injuring  him- 
self so  that  his  recovery  was  delayed, 
the  Board  is  justified  in  continuing  com- 
pensation, where  there  was  nothing  wil- 
ful or  intentional,  or  even  negligent,  in 
his  action  and  conduct  at  the  time  be 
was  injured  the  second  time.  Cook  v. 
Charles  Hoertz  &  Son  (1917)  —  Mich. 
— ,  164  N.  W.  464. 
Ootmpatlaiial    dliaaaea    aad    a&d    dla- 

Mwe*  of  Uk«  obaraotar. 

Atthongh  the  term  "personal  injury," 
as  used  in  the  Massachusetts  statute, 
has  been  held  broad  enough  to  include 
occupational  diseases  (see  annotation  in 
L.R.A.1917D,  104,  note  31),  such  dis- 
eases are  not  included  in  the  term  "ac- 
cident" or  "personal  injur>-,"  as  naed  in 
the  statutes  of  other  states. 

Thus,  an  employee  engaged  as  a  stafti- 
er  of  mahogany  fumitore  cannot  recover 
for  compensation,  because  of  a  disease 
of  the  hand  from  coming  in  contact  with 
the  paint,  since  the  Michigan  act  does 
not  provide  oompensation  for  occupa- 
tional diseases.  Jemer  v.  Imperial  Fur- 
niture Co.  (1918)  —  Mich.  — ,  166  N.  W. 
943.  The  court  said:  "If  the  injury  to 
claimant  occurred  by  reason  of  the  char- 
acter of  his  work,  he  is  precluded  from 
recovery,  because  the  act  does  not  pro- 
vide compensation  for  those  suffering  in- 
jur}' from  occupational  diseases.  The 
testimony  seems  to  indicate  that  those 
engaged  in  dyeing  furniture  with  ma- 
hc^any  stain  frequently  suffer  with  sore 
hands.  If,  however,  claimant's  injurj'  is 
due  not  to  the  general  character  of  his 
occupation,  hat  to  some  accidental  oc- 
currence, then  the  record  is  entirely  bar- 
ren of  any  evidence  of  an  accident.  If 
claimant  suffered  a  scratch  or  abrasion, 
through  which  the  germ  entered,  the  rec- 
ord is  silent  as  to  when  and  how  he  sus- 
tained the  accident." 

And  even  the  MassMhusetts  statute 
does  not  provide  compensation  for  inca- 
pacity  due  to  neurosis,  caused  by  pres- 
sure on  the  brachial  plexus  because  of 
bad  posture  in  the  performance  of  one's 
daily  work.     Hr  Magobi.kt,  ante,  804. 

An  award  of  compensation  was  sus- 
tained in  Hartford  Acci.  Indemnity  Co. 
V.  Industrial  Acci.  Commission  (1917) 
32  OaL  App.  481,  163  Pac.  22S,  in  the 
ease  of  an  employee,  who,  while  engaged 
in  the  work  of  grind ii^  and  packing 
L.R.A.1IJ1SF. 


whaat  and  barley  for  feed,  became  af- 
flicted with  an  affection  of  the  nose  and 
the  mouth,  which  was  diagnosed  as  ac- 
tinomycosis. The  cont«ntion  in  this  case, 
however,  was,  apparently,  that  the  dis- 
ease could  not  have  arisen  out  of  the  em- 
ployment, and  the  fact  that  it  might  not 
be  an  accident  or  personal  injnry  does 
not  appear  to  have  been  discussed. 

The  contraction  of  anthrax  while 
handling  diseased  hides  is  an  accidental 
injury,  within  the  meaning  of  the  New 
York  act.  Hiers  v.  John  A.  Hull  &  Co. 
(1917)  178  App.  Div.  350,  164  N.  T. 
Supp.  767,  This  decision  is  based  upon 
the  theory  that  anthrax  is  a  germ  dis- 
ease, and  not  an  occupational  disease; 
that  the  injury  was  similar  in  nn'.ure  to 
that  which  would  have  been  suffered  by 
the  employee  had  a  serpent  been  con- 
cealed in  the  hides  and  bitten  him  while 
he  was  at  work  in  his  employment.  The 
famous  anthrax  ease  in  England,  Brin- 
tons  V.  Turvey  [1905]  A.  C.  (Eng.)  23<t. 
74  L.  J.  K.  B.  N.  iS.  475,  53  Week.  Rep. 
641,  92  L.  T.  N.  S.  578,  21  Times  L.  R. 
444,  7  W.  0.  C.  1,  2  Ann.  Cas.  137.  will 
be  found  discussed  in  the  annotation  in 
L.R.A.1916A,  at  page  37. 

The  California  supreme  court  in  Fi-, 
DKLI7T  &  C.  Co.  V.  Industriai.  Aoci. 
Commission,  anie,  856,  has  held  that  the 
blindness  of  a  show  card  sign  writer,  due 
to  the  excessive  use  of  wood  alcohol  dur- 
ing a  rush  period,  is  an  accident  within 
the  meaning  of  the  California  act.  On 
first  impression,  this  appears  to  be  a 
ease  of  an  occupational  disease,  but  the 
Industrial  Accident  Commission  had 
found  that  the  injury  was  not  doe  to  the 
continual  engaging  in  the  employmenl. 
but  happened  at  a  particular  time  and 
upon  a  specified  day;  consequently  the 
decision  can  be  likened  to  those  in  the 
anthrax  cases  cited  above,  in  which  the 
courts  compared  the  germ  of  anthrax  to 
some  poisonous  animal,  which  suddenly 
springs  out  and  injures  the  employee. 
Injnrlea  eaiued  tay  «Tarb««tlmc  or  hy 

For  the  earlier  authorities  upon  this 
interesting  question,  see  the  cases  and 
references  cited  in  the  annotation  in 
L.R.A-191TD,  106,  notes  39  et  seq. 

An  employee  who  beoome  overheated 
while  engaged  in  flushing  stoaming  pulp 
oat  of  a  basement,  the  work  being  ren- 
dered necessary  by  an  accident  to  th<' 
pipes,  and  who,  while  thus  overheated, 
came  into  contact  with  the  open  air. 
which  caused  him  to  ohiU  for  several 
days,  and,  as  a  final  result  of  such  over- 
heating, the  disease  of  acute  nephritis 
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VIeveloped,  causing  disability,  may  be  | 
found  to  have  Buffered  an  accident. 
United  Papcrboard  Co,  v.  Lewis  (1917) 
—  Ind.  App.  — ,  117  N.  E.  276.  The 
rnurt  said:  "In  the  various  decisiuns  on 
thia  subject,  it  is  generally  recognized 
that  diseases  are  ot'  two  classes :  First, 
the  30-ealled  industrial  or  occupational 
diseases,  which  are  the  natural  and  rea- 
sonably to  be  expected  results  of  a  work- 
man following  a  certain  occupation  for  a 
considerable  period  of  time;  second,  dis- 
eases which  are  the  result  of  some  unus' 
ual  condition  of  the  employment.  The 
first  class  is  illustrated  by  lead  poison- 
ing and  the  second  hy  pneumonia  follow- 
ing an  enforced  exjxraure.  As  a  rule 
such  industriiil  or  occupational  diseases 
are  not  considered  injuries  by  accident 
and,  in  the  absence  of  special  statutory 
provision,  compensation  is  not  allowed 
therefor.  On  the  other  hand,  it  is  gen- 
erally accepted  that  a  disease,  which  is 
not  the  ordinary  result  of  an  employee's 
work,  reasonalily  to  be  anticipated  as  a 
result  of  pnrsuing  the  same,  but  con- 
tracted as  a  direct  result  of  unusual  cir- 
cnnistances  connected  therewith,  is  to  t»e 
t'onsidered  an  injury  by  accident,  and 
comes  within  the  provision  of  acts  pro- 
viding for  compensation  for  personal  in- 
jury so  cansed." 

But  the  Michigan  coTirt  has  held  that, 
as  the  wetting  to  which  a  fireman  at  a 
tire  is  subjected  is  a  mere  incident  to  his 
regular  employment,  and  not  an  unusual 
or  unexpected  event,  a  member  of  a  city 
fire  department,  who,  while  serving  at  a 
(ire,  became  drenched  with  water  and 
contracted  pneumonia,  from  which  he 
subsequently  died,  does  not  suffer  an  ac- 
cident. Lwidera  v.  Muskegon  (1917) 
198  Mich.  760,  L.R.A.1918A,  218,  163  N. 
W.  43. 

So,  an  employee,  who  contracts  sciatic 
fhenmatism  while  at  work  in  severe  cold 
■with  clothing  wet  from  dripping  water, 
does  not  suffer  a  personal  injury,  within 
the  meaning  of  the  Nebraska  statute, 
vhieh  defines  personal  injury  to  mean 
"only  violence  to  the  physical  structure 
of  the  body,"  and  such  disease  or  infec- 
tion as  naturally  result  s  therefrom. 
Blair  v.  Omaha  Ice  &  Cold  Storage  Co. 
(1917)  —  Neb.  — ,  165  N.  W.  893. 

Under  the  Masaaehnsetti  act,  a  physi- 
cal impact  is  not  an  essential  prereqni- 
ntfl  to  a  personal  injnry,  and  a  personal 
injury  resulting  in  death  may  be  found 
to  have  resulted  from  overheating  aris- 
ing from  unusnally  hard  labor,  after  the 
end  of  the  ordinary  work  of  the  day, 
porformei  in  a  close  and  superheated  at- 
L.R.A.191SF. 


ZaaapaeitT     reanltliic     (vom     atxalmBi 

An  accidental  straining  ot  a  muscle, 
causing  the  development  of  a  hernia,  is 
a  compensable  accidental  injury,  under 
the  Compensation  Act.  Casper  Cone  Co. 
V.  Industrial  Commission  (1917)  165 
Wia.  255,  L.R.A.1917E,  504,  161  N.  W. 
784. 

But  the  burden  of  proof  rests  npoii 
the  claimant  to  establish  the  fact  that  a 
hernia  with  which  he  is  afflicted  was 
caused  by  accident  while  in  the  defend- 
ant's emplov,  Nagy  v.  Solvay  Process 
Co.  (1918)  —  Mich.  — ,  166  N.  W.  1033. 
Sir.ce  hernia  is  a  disease  arising  out  of 
natural  causes,  as  well  as  from  acci- 
dents, it  is  incumbent  upon  the  claimant 
to  offer  some  evidence  that  the  employ- 
ment caused  or  could  have  caused  his  in- 
jury. Alpert  V.  Powers  (1918)  223  K.  T. 
97,  llfl  N.  E.  329. 

Upon  the  subject,  "hernia  as  an  acci- 
dent or  personal  injury,"  see  the  annota- 
tion to  Poceardi  v.  Public  Service  Com- 
mission, L.B.A.1916A,  303,  and  the  an- 
notation iu  L.B.A.1917D,  p.  108,  note  46, 
and  p.  Ill,  notes  62,  63,  66,  and  66. 

The  Michigan  court  has  adopted  a 
rule  that  an  injury  such  as  hernia,  or  a 
rupture  of  the  heart,  does  not  result 
from  accident,  within  the  meaning  of  the 
Dfichigan  statute,  when  the  injnry  is  re- 
ceived at  a  time  when  the  employee  is 
doing  bis  regular  work  in  the  usual  way, 
and  there  occurs  no  unusual,  unexpected, 
or  fortuitous  happening  which  causes  the 
injury,  and  which  is  accidental  in  char- 
Thus,  an  employee  who  receives  an  in- 
jury in  the  nature  of  a  hernia,  while  en- 
gi^ed  in  his  usual  and  ordinary  employ- 
ment, without  the  intervention  of  any 
untoward  or  accidental  happening,  is  not 
within  the  provisions  of  the  Compensa- 
tion Act,  which  provides  compensation 
for  accidental  injuries  only.  Kutschmar 
V.  Bri^s  Mfg.  Co.  (1917)  —  Midu  — , 
L.R.A.1918B,  1133,  163  N.  W.  933.  In 
this  case  the  employee  was  required,  in 
the  course  of  his  employment,  to  lift  a 
beam  weighing  about  90  pounds,  and  to 
do  this  about  ninety  or  one  hundred 
times  a  day.  Upon  the  occasion  of  the 
injury  he  said,  and  the  court  bases  its 
findings  upon  his  own  testimony:  "This 
time  I  say  I  was  hurt,  I  did  not  fall  or 
stumble  when  I  lifted  the  beam.  I 
picked  it  right  up,  and  something 
snapped  in  my  side." 
So,  too,  the  court  has  said  that  it  can- 
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not  be  held  tbst  a  workman,  who  suf- 
fered a  rupture  of  the  right  auricle  of 
the  heart,  auffered  an  aooidental  injury, 
where  his  work  consiBted  in  lifting  and 
moving  heavy  rolls  of  wire,  weighing  150 
to  160  pounds,  from  a  tier  ia  a  car  to  the 
car  door,  where  he  was  doing  the  work 
he  agreed  to  do,  in  the  way  he  intended 
to  do  it,  and  there  waa  nothing  fortui- 
tous or  unexpected  in  the  manner  of  do- 
ing it,  and  he  had  a  disease  of  the  heart, 
of  long  standing,  the  wall  of  the  auricle 
l>eing  so  thin  that  any  esertion  at  all 
tiiight  have  been  the  cause  of  its  break- 
ing. Stombaugh  v.  Peerless  Wire  Fence 
Co.  (1917)  —  Mich.  — ,  164  N.  W.  537. 

So,  the  dependents  of  an  employee  who 
died  of  heart  disease,  while  he  was  do- 
ing the  work  which  he  had  been  engaged 
to  do  in  the  usual  way,  are  not  entitled 
to  eompensation,  although  the  work  was 
of  a  hard  and  laborious  character,  where 
it  ia  not  made  to  appear  that,  at  the  time 
of  thp  death,  any  fortuitous  or  unusual 
circumstances  occurred.  Johnson  v. 
Mary  Charlotte  Min.  Co.  (1917)  —  Mich. 
— ,  105  N.  W.  650. 

An  employee,  who,  while  performing 
his  usual  duties,  waa  injured  while  lift- 
ing a  heavy  block  of  timber  weighing  ap- 
proxjjnately  200  pounds,  feeling  a  se' 
vere  pain  in  his  right  groin  while  lifting, 
does  not  suiFer  an  accidental  injury, 
where  he  did  not  slip  or  fall,  was  not 
struck  by  the  timber  he  was  lifting,  and 
nothing  out  of  the  ordinary  happened, 
hecause  he  had  lifted  such  timbers  be- 
fore when  such  action  was  uecesaary  in 
the  performance  o£  his  duty.  Tackles 
V.  Bryant  &  D.  Co.  (1918)  —  Mich. 
167  N.  W.  36. 

So,  too,  it  has  been  held  that  working 
iu  a  room  with  the  temperature  from  75 
to  78,  with  portholes  and  doors  open, 
lifting  and  putting  in  place,  with  the  aid 
of  two  men,  a  heavy  casting  which  bad 
been  recently  lifted  and  put  iu  place  by 
only  two  men,  and  working  for  eight 
hours,  then  resting  two,  and  again  work- 
in);  eight  houFB,  where  the  employee  bad 
recently  worked  for  thirty-one  and  one- 
fourth  hours  iu  two  days,  does  not  show 
accidental  or  fortuitous  circumstances 
which  would  make  the  death  of  an  em- 
jiloyee  accidental,  where,  immediately 
after  lifting  the  casting  in  question,  he 
fell  from,  the  platform  upon  which  he 
had  been  working,  and  the  autopsy 
showed  that  he  had  died  from  heart 
failure.  Guthrie  v.  Detroit  Shipbuild- 
ing Co.  (1918)  —  Mich.  — ,  167  N.  W. 
37. 

An  employee  who  suffers  a  heat  stroke 
does    not    suffer    an    accidental    injury, 


within  the  meaning  of  the  Michigan  act, 
where  it  appears  that  be  was  doing  the 
work  which  he  and  his  associates  were 
employed  to  do,  exactly  in  the  manner 
they  expected  to  do  it,  although  the  em- 
ployees' work  was  pnlling  down  a  brick 
work  around  a  boiler  which  was  still 
n,  and  the  work  was  being  done  in  ■ 
temperature  around  136,  and  the  attack 

le  on  him  while  he  was  taking  a  rest. 
he  and  his  fellow  employees  were 
moving  a  heavy  truck  loaded  with  brict 
and  other  material,  and  the  testimony 
shows  that  they  would  shove  the  truck 
out  a  little  and  then  take  a  rest,  and  then 
give  it  another  push,  and  that  the  at* 
tack  came  while  he  was  resting  between 
the  pushes.  Roach  v.  Kelsey  Wheel  Co. 
(1918)  —  Mich.  — ,  167  N.  W.  33. 

The  earlier  cases  cited  in  support  of 
this  rule  are  Adams  v.  Acme  White  Lead 
&  Color  Works  (1916)  182  Mich.  157, 
L.R.A.1916A,  283,  148  N.  W.  485,  Ann. 
Cas.  1916D,  689,  6  N.  C.  C.  A.  482,  hold- 
ing that  the  Michigan  act  does  not  em- 
brace occupational  diseases,  and  Vac- 
Qorder  v.  Packard  Motorcar  Co.  (19171 
195  Mich.  688,  L.R.A.1917E,  522,  162  K. 
W.  107,  holding  that  the  death  of  a 
plumber,  by  falling  from  a  scaffold  on 
which  he  was  at  work  in  the  course  of 
his  employment,  because  of  an  epileptic 
seizure,  does  not  arise  out  of  his  employ- 
ment within  the  meaning  of  the  Work- 
men's Compensation  Act. 

In  so  far  as  the  Michigan  cases  set  out 
above  can  be  supported  by  the  Van  Gor- 
der  Case,  and  the  decisions  based  upon 
the  proposition  that  there  can  be  no  com- 
pensation recovered  in  a  case  in  which 
death  or  injury  was  due  solely  to  the 
pre-esiating  disease  of  the  employee,  the 
conclusions  of  the  court  are  undoubtedly 
correct. 

The  Adams  Case  laid  down  the  prin- 
ciple that  the  Michigan  act  covered  ac- 
cidental injuries  only,  but  this  was  a 
case  of  an  industrial  disease,  namely, 
lead  poisoning.  Of  course  there  is  no 
comparison  between  a  case  of  an  occu- 
pational disease  and  a  case  in  which  a 
man  receives  a  strain  while  doing  his 
work,  and  it  would  seem  that  the  Mich- 
igan rule  deprives  of  compensation  a 
lai^e  number  of  injured  employees  who. 
in  fact,  suffered  an  accident,  if  the  word 
"accident"  is  to  be  taken,  as  it  is  so  com- 
monly said  to  be  taken,  in  the  ordinal' 
sense  of  the  word. 

The  proposition  that  there  must  be 
some  external  happening,  anusaal  and 
unexpecbed,  of  an  accidental  character, 
before  there  can  be  an  accidental  injur} 
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within  the  meaning  of  the  Contpensation 
Statates,  has  been  Bquarety  rejected  b; 
many  courts. 

The  English  House  of  Lords  has  re- 
peatedly sustained  awards  in  cases  in 
which  there  was  no  external  happening 
that  could  be  desig^iated  as  an  accident. 

Thus,  in  Clover,  C.  &  Co.  v.  Hughes 
[1910]  A.  C.  (Eng.)  242,  Lord  Lorebum, 
in  speaking  of  a  ease  in  which  a.  work- 
man strained  himself  in  doing  his  usual 
work,  said:  "I  do  not  think  we  should 
attach  any  importance  to  the  fact  that 
there  was  no  strain  or  exertion  out  of 
the  ordinary.  It  i»  found  by  the  coun- 
ty court  judge  that  the  strain,  in  fact, 
caused  the  rupture,  meaning,  no  donht^ 
that  if  it  had  not  been  for  the  strain  the 
rapture  would  not  have  occurred  when  it 
did.  If  the  det^e  of  exertion  beyond 
what  is  usual  had  to  be  considered  in 
these  cases,  there  must  be  some  standard 
of  exertion  varying  in  every  trade." 

Other  English  cases  taking  this  same 
view  will  be  found  in  the  annotation  in 
L.R.A.1916A,  32,  note  25. 

A  number  of  American  cases  are  to  the 

Thus,  the  rupture  of  a  blood  vessel  in 
the  lungs,  caused  by  lifting  boxes  of 
paint  in  the  course  of  the  employment, 
which  results  in  traumatic  pneumonia, 
causing  death,  was  held  in  Southwestern 
Surety  Ins.  Co.  v.  Owens  (1917)  ~  Tex. 
Civ.  App.  — ,  198  S.  W.  662,  to  be  an  "ac- 
cidental injury"  within  the  meaning  of 
the  Texas  act,  although  it  appeared  that 
he  was  injured  while  doing  his  work  in 
the  usual  way,  and  there  was  no  external 
happening  that  could  be  called  an  acci- 
dent. The  court  said  that  it  was  clear 
that  the  injuries  referred  to  in  the  act 
are  designated  accidental,  only  as  con- 
tra-distinguished from  intentional  inju- 
ries, and  that  it  could  not  be  contended 
upon  any  sound  theory  that  if  the  em- 
ployee, in  lifting  a  heavy  box  of  paint, 
ruptured  a  blood  vessel,  such  injury  was 
not  an  aeeident,  as  that  term  is  used 
in  the  aet 

So,  an  employee  who,  while  attempt- 
ing to  move  iron  beams  out  of  his  way  by 
pushing  against  them  with  his  body  felt 
pain  in  his  stomach,  became  faint  and 
weak,  and  was  compelled  to  cease  work 
and  be  assisted  home,  and  who,  on  the 
third  day  afterwards,  vomited  blood,  and 
after  that  had  a  slight  paralytic  stroke, 
may  be  found  to  have  suSered  an  acci- 
dent. Manning  v.  Pom»,rene  (1917)  101 
Web.  127, 162  N.  W.  492.  It  was  insisted 
that  no  unexpected  or  unforeseen  event, 
happening  suddenly  and  violently,  oe- 
L.B.A.1EII8F. 


cnrred;  that  sickness,  arising  from  the 
placing  of  his  body  against  the  beams 
and  sui^ng  back  and  forward,  could  not 
reasonably  be  said  to  be  an  unforeseen 
event;  but  the  court  said;  "The  unfore- 
seen event  was  the  straining,  weakening, 
or  lesion  of  the  blood  vessels  of  the 
brain  or  stomach,  and  this  was  an  un- 
foreseen event,  h^qiening  suddenly." 

The  court  further  said:  "It  is  also  said 
that  no  'objective  symptoms'  of  an  in- 
jury appeared  at  the  time,  and  that 
these  elements  are  eesentiaL  We  agree 
with  this  ai^ument  so  far  that  the  ao- 
cident  must  produce,  'at  the  time,  ob- 
jective symptoms  of  an  injury;'  but 
the  difficulty  is  ra  to  what  constitutes 
objeetiv'i  symptoms.  Defendant's  idea 
is  that  by  objective  symptoms  are 
msant  symptoms  of  an  injury  whioli  can 
be  seen  or  ascertained  by  touch.  ^Ve 
are  of  opinion  that  the  expression  has  a 
wider  meaning,  and  that  symptoms  of 
pain  and  anguish,  sueb  as  weakness, 
pallor,  faintuess,  sickness,  naiisea,  ex- 
pressions of  pain  clearly  involuntaxy,  or 
any  other  symptoms  indicating  a  dele- 
terious change  in  the  bodily  condition, 
may  constitute  objective  symptoms  as 
required  by  the  statute." 

So,  the  rupture  of  a  blood  vessel  caus- 
ing paralysis  may  be  found  to  be  ac- 
cidental, where  the  employee  was,  at  the 
time  he  was  stricken,  eng^ed  in 
wheeling  a  heavily  loaded  wheelbarrow 
through  an  alley,  the  medical  testimony 
being  to  the  effect  that  the  rupture  was 
the  result  of  bis  exertion.  State  ex  reL 
Puhlmann  v.  District  Ct.  (1!*18)  137 
Hlnn.  30,  162  N.  W.  678.  There  was  no 
evidence  of  any  unusual  external  hap- 
pening at  the  time  of  the  injury. 

A  coal  miner  suffered  a  personal  in- 
jury by  accident,  where,  a  few  minutes 
after  assisting  in  pushing  a  partially 
loaded  car  over  a  grade,  he  suffered  a 
rupture  of  the  aorta,  from  which  he  died 
within  a  short  time,  although  an  autopsy 
disclosed  a  diseased  condition  at  the 
point  of  rupture,  and  there  existed  an 
imnntural  thinness  of  the  walL  Indian 
Creek  Coal  &  Min.  Co.  v.  Calvert  (1918) 
—  Ind.  App.  —  119  N.  E.  519.  The 
court  said:  "The  following  is  either  di- 
rectly established  by  or  reasonably  de- 
ducible  from  the  evidence :  That  the 
shoving  of  the  partially  loaded  car  up 
over  the  grade  required  of  decedent,  and 
that  he  actually  exerted,  an  unusua' 
physical  effort,  both  when  assisted  by  his 
son  alone,  and  also  when  assisted  by  the 
Snaps  [fellow  employees]  in  addition; 
as  based  on  the  expert  evidence  that  Buoh 
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-crtiuld  be  the  effect,  that  anch  effort  aug- 
mented the  speed  and  increased  the  force 
of  the  decedent's  heartbeats,  with  con- 
sequent added  internal  pressure  on  his 
diseased  and  weakened  blood  Teasels ; 
that  the  rupture  of  the  aorta  followed 
very  shortly  after  the  moving  of  the  car, 
as  indicated  by  the  fact  that  the  Snaps 
had  thrown  only  about  a  half  dozen  shov- 
els of  coal,  until  Bununoned  back  to  de- 
cedent's assistance ;  and  that  such  pres- 
sure on  his  blood  vessels,  induced  as 
aforesaid,  continued  as  a  causative  force 
until  it  terminated  in  the  rupture;  that 
the  decedent  became  somewhat  abnormal 
in  physical  condition  while  pushing  the 
«ar,  as  indicated  by  bis  first  outcry  and 
hb  changed  demeanor,  continuii^  there- 
after; and  that  it  is  not  improbable  that 
the  process  of  rupturing  the  aorta  may 
have  commenced  when  the  car  was  being 
pushed," 

So,  an  employee  may  be  found  to  have 
suffered  injury  by  accident  arising  out 
of  the  emplojrment,  where  he  suffered  a 
sudden  dilatation  of  an  artery  while  he 
was  engaged  in  work  requiring  a  severe 
strain.  Haskell  &  B.  Car  Co.  v.  Brown 
(1917)  —  Ind.  App.  — ,  117  N.  E.  555. 

In  Goeppner  v.  Henning  (1917)  178 
App.  Div.  943,  164  N.  Y.  Supp.  1093, 
the  appellate  division,  without  opinion, 
unanimously  afSnned  an  award  of  com- 
pensation made  to  the  dependents  of  a 
workman,  who  was  engaged  in  patting 
ore  into  a  crusher  and,  while  lifting  a 
■very  heavy  piece  of  ore,  received  the 
■strain  in  his  right  side  which  compelled 
him  to  quit  working  immediately  and 
■who,  while  walking  to  his  home,  was  ex- 
posed to  severe  cold  and  was  compelled 
to  walk  through  heavy  snowdrifts,  and, 
by  reason  of  his  exposure  to  the  cold  in 
the  weakened  condition  in  which  the 
injury  had  left  him,  he  became  predis- 
posed to  lobar  pneumonia,  which  in.me- 
diately  developeid,  resultii^  in  his  death. 

In  Alpert  v.  Powers  (1918)  223  H.  Y. 
97,  119  N.  E.  22fl,  the  court  said  that  it 
refrained  from  expressing  any  opinion 
as  to  whether  the  words  "accidental  in- 
juries" include  internal  injuries  of  nn  . 
accidental  nature,  caused  by  the  usual ' 
and  customary  employment. 
Blood  pollonisB  bbA  ather  Infeotlona.  i 

Blood  poisoning  from  a  scratch  reoeiv- 1 
<d  while  the  employee  was  in  the  course 
of  his  usual  work,  and  which  arose  out 
of  such  work,  may  be  found  to  be  an  ac- 
cident within  the  meaning  of  the  Minne- 
sota a«t.  State  ex  rel  Albert  Dick- 
inson Co.  V.  District  Ct.  (1917)  — 
Miim.  — ,  165  N.  W.  478. 
L.E.A.1918F. 


So,  an  employee  who,  in  tJie  course  of 
his  employment  and  as  the  result  there- 
of, received  an  abrasion  on  his  hand, 
Mid  had  contracted  anthrax  in  such  abra- 
sion while  handling  diseased  hides,  is  en- 
titled to  compensation  as  suffering  from 
a  disease  or  infection  such  as  would 
naturally  and  unavoidably  result  from 
the  injurj",  Hiers  v.  John  A.  Hull  ft  Co. 
(1S17)  178  App.  Div.  350,  164  N.  Y. 
Supp.  767,  The  court  said :  "There  is  a 
broad  distinction  between  the  present 
case  and  the  case  of  an  occupational  dis- 
ease. The  latter  is  incidental  to  the 
occupation,  or  a  natural  outcome  thereof 
It  is  expected,  usnal,  and  ordinary.  This 
disease  incurred  by  the  claimant  was  un- 
expected, unusual,  and  extraordinary,  as 
much  so  as  if  a  serpent  concealed  in 
the  hide  bad  attacked  him.  There  is 
no  difference  in  principle  because  the  at- 
tack,instead  of  being  made  unexepected- 
ly  by  a  concealed  serpent,  was  made  un- 
expectedly by  a  concealed  disease  germ." 

The  infeetion  of  an  old  wound  is  an 
accident. 

Thus,  in  Monson  v.  Battelle  (1918)  102 
Kan.  208,  170  Pac.  801,  the  employee  had 
a  wound  on  bis  foot,  and  he  was  obliged 
to  wade  through  foul  water  in  his  work, 
and  the  wound  became  infected  as  the 
resiJt.  The  court  said;  "The  infection 
of  an  existing  wound  by  contact  with 
foreign  matter  seems  to  be  within  the  or- 
dinary meaning  of  the  term,  'an  unlook- 
ed-for and  untoward  event  which  is  not 
expected  or  designed.' " 

So,  incapacity  caused  by  the  infection 
of  an  open  wound  which  resulted  from 
the  work  in  which  the  employee  was  en- 
gaged, arises  out  of  and  in  the  course 
of  the  employment,  although  the  sonrce 
of  the  infection  cannot  be  determined. 
Saddington  v.  Inslip  Iron  Co.  [1917]  87 
K  J.  K.  B.  N.  S.  184. 

An  injury  may  he  found  to  be  acci- 
dental withm  the  meaning  of  the  Hinne- 
sota  act,  where  the  workmu)  i«ceived 
an  injury  to  his  eye  caused  by  a  flying 
particle  of  iron  ore,  which  was  removed 
from  the  eye  by  a  fellow  woritman  bv 
means  of  a  match  and  a  handkerchief, 
which  handkerchief  had  been  in  use  for 
several  days,  and  the  eye  was  then 
washed  with  water  from  a  trough  used 
in  pommon  by  numerous  other  miners, 
and  a  gonorrheal  infection  soon  set  in. 
causing  the  total  loss  of  the  sight  of  the 
eye,  the  workman  not  having  been  in- 
flicfed  with  the  disease.  State  ex  rel. 
Adriatic  Min.  Co.  v.  District  Ct.  (1917) 
137  Minn.  435,  L.R.A.1917P,  1094,  163 
K.  W.  755. 
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Aa  to  T«coTery  of  compensation  for 
loss  of  eyes  through  infection,  see  aDRO-  ^ 
tation  nttscbed  to  McCoy  v.  Michigan  j 
Screw  Co.  L.R.A.1916A,  323.  See  also 
the  cases  eited  in  the  annotation  in 
L.R.A.iei7D,  130,  notes  70  and  71. 

An  employee  who  contracted  an  in- 
fection by  inhaling  infected  animal  mat- 
ter thrown  off  from  hidea,  which  he  was 
handling,  may  be  fonnd  to  have  suffered 
accidental  injury,  the  court  saying  that 
the  accidental  feature  of  the  caee  is 
that,  by  chance,  the  septic  germ  or  germs 
were  taken  up  by  his  respiratory  organs 
and  carried  into  his  system,  an  occur- 
ren<?«  which,  the  testimony  showed,  prolj- 
ably  did  happen,  but  which  was  unusual 
in  the  work  at  whicli  he  was  engaged. 
Dove  V.  Alpena  Hide  &  Leather  Co, 
{1917)  —  Hkh.  ~,  164  N.  W.  253. 

An  employee  cannot  be  denied  recov- 
ery upon  the  ground  that  his  incapacity, 
due  to  an  infection  from  the  wound  that 
he  had  received,  was  due  to  carelessnesE 
in  the  treatment  of  the  wound  instead  of 
the  wound  itself,  where  the  employee, 
H)H>n  his  being  unable  to  secure  the  serv- 
ieea  of  the  doctor  employed  by  the  em- 
ployer, used  due  diligence  in  securing 
other  doctors,  who  were  admittedly  rep- 
utable practitioners.  Dobish  v.  Cudahy 
Packing  Co.  (1918)  101  Kan.  764,  171 
Pae.  915. 

In  Blaess  t.  Dolph  (1917)  195  Hich. 
137,  161  N.  W.  885,  an  award  was  sus- , 
tained,  when  the  evidence  showed  that  i 
the  employee  was  an  undertaker's  assist- 
ant, and  that  a  cut  on  his  finger  became 
infected  with  germs  of  a  malignant  char- 
acter, while  he  was  sterilizing  instru- 
ments used  upon  the  body  of  a  woman 
who   had  been   infected  with  the  same 

So,  too,  in  Krout  v.  J,  L.  Hudson  Co. 
ante,  860,  infection  of  the  wound  caused 
hy  vaccination  was  treated  as  an  acci- 
dent, but  recovery  was  denied  on  the 
ground  that  it  did  not  appear  that  the 
infection  was  in  any  way  caused  by  the 
employment. 
DrlnklBB  lafeoted  water. 

Typhoid  fever  caused  by  drinking  in- 
fected water  is  not  eanscd  by  accident 
within  the  meaning  of  the  Minnesota 
statute,  which  defines  an  accident  as  "an 
unexpected  or  unforeseen  event,  happen- 
ing suddenly  and  violently,  with  or  with- 
out human  fault,  and  producing  at  the 
time,  injury  to  the  physical  structure  of 
the  body."  StaIB  cs  a£L.  Faribault 
WooiEH  MiLts  Co.  V.  DiKTRiCT  Ct.  ante, 
855.  This  decision  is  nndoubtedly_  correct 
under  the  terms  of  the  statute,  since,  as 
L.R.A.1018F. 


the  court  says,  the  disease  in  question 
did  not  result  from  an  event  which  hap- 
pened suddenly  and  violently,  and  which 
produced,  at  the  time  it  happened,  in- 
jury   to   the   physical   structure   of    tht 

ConalnslvBBeM    of   <Bdliisa   B»d    anf- 
fleieacT   of  »Tld«Bec. 

The  findings  of  the  industrial  board 
that  the  disease  from  which  the  employee 
was  suffering  was  the  result  of  an  acci- 
dent is  conclusive  upon  the  court,  where 
it  is  a  legitimate  inference  from  the  facts 
proved  by  competent  evidence  in  the 
record.  Sqaire-Dingee  Co.  v.  Industrial 
Bd.  (1917)  281  HL  359,  117  N.  E.  1031. 

Whcther  an  employee's  disability  bas 
recurred  or  increased,  or  whether  it  is- 
simply  a  continuation  of  the  original  in- 
jury, is  a  question  of  fact,  and  the  find- 
ing of  the  industrial  board  on  such  ques- 
tion is  conclusive  on  the  court.     Ibid- 

A  conrt  will  not  disturb  a  finding  by 
the  commission  that  the  workman  died 
because  of  an  injur>-,  where  there  was 
some  evidence  to  support  it,  although 
there  was  other  evidence  tending  to  show 
that  he  died  of  pneumonia.  Homan  v. 
Boardman  Biver  Electric  Light  &  P.  Co. 
(1918)  —  Mich.  — ,  166  N.  W.  860. 

But  the  Indiana  appellate  court  has 
held,  in  Inland  Steel  Co.  v.  Lambert 
(1917)  —  Ind.  App.  — ,  118  N.  E.  162, 
that  general  conclusions  of  the  board  as 
to  whether  the  injury  was  the  result  of 
accident,  and  whether  it  arose  out  of 
and  in  the  course  of  the  employment,  is 
reviewable  by  the  court. 

The  mere  facts  that  an  employee  was 
injured,  and  was  receiving  compensation 
for  that  injury,  does  not  establish  that 
his  death,  while  being  so  compensated, 
was  the  result  of  the  injury.  Perry  v. 
Woodward  Bowling  Alley  Co.  (1917)  196 
Mich.  742,  163  N.  W.  52. 

So,  where  there  is  in  the  record  no 
testimony  fairly  tending  to  show  that 
the  described  injury  was  the  cause  of  the 
death  of  the  employee,  an  award  to  his 
dependents  must  be  set  aside,  although 
the  employee  was  himself,  at  the  time  of 
his  death,  receiving  compensation  for  the 
injury.  S cheer  v.  Holmes  (1917)  — 
Mich.  — ,  164  N^.  W.  423. 

The  death  of  an  employee  by  accident 
mav  be  shown  by  circumstantial  evi- 
dence. Dixon  V.  Andrews  (1918)  —  H.  J. 
L.  — ,  103  Atl.  410. 

Absolute  proof  that  death  was  the  re- 
sult of  the  accident  is  not  necessary. 
Santa  v.  Industrial  Aeei.  Commission' 
(1917)  175  OaL  235,  165  Pac.  689. 

And  while  the  burden  of  proof  is  upon* 
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the  applicant,  it  is  not  neeessary  that 
every  possibility  of  death  by  other  than 
accidental  means  should  be  negatived. 
United  States  Fidelity  &  G.  Co.  v.  Indns- 
ttiat  Acci.  CommiSBion  (1917)  174  OaL 
616.  163  Pac.  1013. 

So,  it  is  not  necessary  for  the  depend- 
ent to  exclude  the  possibility  that  her 
husband's  death  might  have  been  due 
to  an  apoplectic  shock,  but  only  to  satis- 
fy the  board,  by  a  fair  preponderance  of 
the  evidence,  that  it  was  due  to  a  fall. 
Re  Uzzio  (1917)  228  Uass.  331,  117  N. 
E.  349.  _  I 

And  dependents  are  not  required  to  i 
present  such  proof  iis  would  entirely  ex- 1 
elude  the  possibility  that  decedent's  j 
death  was  due,  in  part,  to  a  diseased 
condition  of  the  heart.  Bucyrus  Co.  v. , 
Townsend  (1917)  —  Ind.  App.  — ,  aj7 
N.  E.  656.  I 

As  between  accidents  and  suicides,  the  I 
law  supposes  accidents  until  the  contrary 
is  shown,  and,  where  the  evidence  is  not  ^ 
conclusive  of  suicide,  it  will  sustain  a 
finding  of  accident.  State  ex  rel.  Oliver ! 
Iron  Min.  Co.  v.  District  Ct.  (1917)  138  | 
Minn,  138. 164  N.  TV,  582.  | 

In  the  following  eases,  the  court  has ; 
passed  upon  the  question  whether  or  not  [ 
the  evidence  in  the  case  was  snfQcient  to  i 
sustain  the  finding  of  the  board  as  to  | 
whether  or  not  the  employee  suffered  an 
accident  within  the  meaning  of  the  Com-  | 
pensation  Acts.  i 

The  testimony  of  a  pathologist,  show- 
ing that  conceivable  causes  of  the  death  ' 
of  an  employee  other  than  accident  were  ^ 
excluded  by  the  conditions  which  were 
shown  by  the  autopsy,  is  a  sufficient  has-  . 
is  for  an  award.  Santa  v.  Industrial 
Acci.  Commission  (1917)  175  Oal  235, 
165  Pac.  689.  | 

The  death  of  an  employee  may  be 
found  to  be  the  result  of  an  accident  aris-  I 
ii^  out  of  and  in  the  course  of  the  em- 
ployment, where  the  evidence  showed  | 
that  he  was  a  strong,  robust  man,  fifty-  , 
one  years  of  age,  a  good  steady  worker 
with  regular  habits,  and  during  the  day 
had  been  using  a  twenty-pound  hammer 
for  breaking  stone,  and  subsequently 
used  a  fifteen-pound  hammer,  and  then 
was  engaged  in  manipulating  an  over- 
head traveler,  and  fell  over  a  pile  of 
chips  of  stone,  striking  his  htad  against 
a  piece  of  granite,  and  the  medical  testi- 
mony was  to  the  effect  that  his  death 
was  the  result  of  the  severe  strain  of  his 
work  and  falling  on  the  rock.  State  ex 
rel.  Simmers  v.  Difltrict  Ct  (1917)  137 
Minn.  318, 163  N.  W.  667, 14  N.  C.  C.  A. 
527. 

Evidence  of  the  wife,  son,  and  attend- 
ing physician  of  a  deceased  employee, 
T..R.A.1018F, 


who  was  engaged  in  the  construction  of 
the  bai^  canal,  that  his  foot  slipped 
while  he  was  attempting  to  climb  out  of 
the  prism  of  the  canal,  and  he  fell  down 
the  bank,  striking  his  abdomen,  causing 
severe  pain,  and  that  he  told  his  wife 
that  "something  broke  inside,"  together 
with  the  employer's  report,  stating  posi- 
tively that  the  accident  happened  on  the 
barge  oanal  location  while  the  deceased 
was  climbing  out  of  the  prism  of  the 
oanal,  is  suflicient  to  sustain  an  award 
of  compensation.  Lindquest  v.  Holler 
(1917)  178  App.  Div.  317,  164  N.  T. 
Supp.  906. 

Where  there  was  evidence  that  the  in- 
jured employee  died  from  the  plugging 
of  an  artery  in  a  lui^;  by  a  blood  clot. 
which  came  from  the  site  of  the  fracture, 
an  award  of  compensation  will  be  sus- 
tained, although  other  doctors  testified 
that  the  blood  clot  came  from  the  dis- 
eased condition  of  the  arteries.  Elage 
v.  Bunsen  Coal  Co.  (1915)  201  HL  App. 
58. 

The  death  of  an  employee  may  be 
found  to  be  the  result  of  an  accident, 
where  the  accident  necessitated  an  opera- 
tion, and  a  few  hours  thereafter  bii^ 
stomach  filled  with  gas  and  became 
greatly  distended,  his  heart  collapsed, 
and  he  died,  although  it  was  conceded, 
that  other  causes  might  have  operated  to 
cause  the  accumulation  of  gas,  where 
the  medical  testimony  was  to  the  cfTecl 
that  no  othe/  factor  was  disclosed  by 
the  record,  which  might  have  produced 
the  condition  referred  to.  Shell  Co.  v. 
Industrial  Acci.  Commission  (1918)  — 
OaL  App.  — ,  172  Pac  611, 

In  Henry  v.  George  A.  Fuller  Co. 
(1917)  —  App,  Div.  — ,  165  H.  Y.  Supp. 
1091,  the  appellate  division  unanimoosly 
affirmed  the  finding  of  the  commission, 
that  no  compensation  was  dne  for  the 
death  from  pleurisy  of  a  workman  who 
had  been  injured  a  number  of  weeks 
previous,  but  whose  injuries  in  no  way 
contributed  to  the  disease.      W.  M.  G. 


B,  M.  BROOKER  et  al. 


(—  Cal.  — ,  168  Pac.  1M.1 

Workmen's    compensation   —   epileptic 

seizure. 

Death  of  an  employee  from  a  fall  tnm  • 
proper  scafTold,  becauM  of  an  epileptic  leii- 
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lire,  does  not  arise  out  of  bis  employtneat, 
within  the  meaning  of  the  Workmen's  Com- 
peitsatton  Act. 

For  other  oate»,  tee  Magter  and  Heroant,  It. 
a,  1,  in  Diff.  ISS  N.  B. 

(October  11,  1D17.) 

A  PPLICATION  for  a.  writ  to  review  on 
^\  iivt-aiil  made  by  the  Industrial  Accident 
Com  mission  to  pctitiontra  for  the  death  of 
their  son,  caused  by  injuries  received  while 
in  the  employ  of  defendant  Brooker.  Award 
annulled. 

The  facta  are  stated  in  the  opinion. 

Ht.  Lloyd  S.  AckermBD  for  petitioners. 

Mr.  Cbrls.  M.  Bradley  for  respondents. 


1   opinion   1 


Shaw,   J.,   delivered 

Hiis  is  a.  petition  to  review  an  award 
made  by  the  Industrial  Accident  CommiS' 
tiion  Hgainat  the  United  Ststea  Fidelity  & 
Guaranty  Company,  insurance  carrier  for 
Brooker,  in  favor  of  Rodrigo  and  Amelia 
Fuente,  on  account  of  the  death  of  R.  R. 
Fuente,  caused  by  injuries  received  by  Fu- 
ente  while  be  was  in  the  emplajment  of  tbe 
defendaut  Brooker  ae  a.  laborer.  Kuente 
was  the  son  of  the  petitioner  Rodrigo  aiid 
tbe  etepBon  of  the  petitioner  Amelia.  The 
petition  la  based  upon  the  cJaita  that  the  in- 
jury whic'li  canned  the  death  of  Koente,  and 
tbe  accident  which  produci-d  the  injury,  al- 
though tbey  happened  to  bim  in  the  course 
of  his  empIoTiiient,  did  not  arise  "out  of"  Ills 
employment. 

Tlie  decedent  was  a  laborer  employed  by 
Brooker  in  the  erection  of  a  building.  He 
noB  working  upon  a  scalTold  S  feet  in  width 
and  39  feet  above  tbe  ground.  The  scaffold 
was  guarded,  in  compliance  with  tbe  law 
nr  ordinance,  by  a  rope  3  feet  high  along 
its  outer  edge.  While  so  engaged,  the  de- 
cedent fell  to  the  surface  of  the  scaffold, 
rolled  off  tlic  edge,  and  thence  fell  to  the 
ground.  Death  resulted  from  the  injuries 
caused  by  the  fall  to  the  ground.  There 
was  evidence  sulficieut  to  show  that  be  was 
subject  to  epileptic  Ats  at  long  intervals, 
and  that  he  was  seized  with  one  of  these 
fits  while  at  work  on  the  scaffold,  as  a  con- 
sequence of  which  he  fell  down  upon  the 
scaffold,  and  that  as  a  result  of  the  contor- 
tions incident  to  such  fit  he  rolled  off  the 
edge   and   was  precipitated  to   the   ground. 

Note.  .—  As  to  injuries  from  accidents 
"arising  out  of  and  in  the  course  of"  the 
employment,  within  the  meaning  of  the 
Workmen's  Compensation  Acts,  see  the  an- 
notation  following  Mueller  Constr.  Co.  v. 
InduBtrial  Bd.  post,  S9t.  Also  see  that 
annotation  for  references  to  other  annota- 
tiODB  covering  various  questions  arising  un- 
der the  Workmen's  Compensation  Acta. 

L.R.A.1I»18F. 


There  was  no  evidence  to  the  contrary.     The 

Commission  did  not  find  that  the  epileptic 
flt  caused  tbe  fall,  aa  It  should  have  done, 
but  found  in  general  terms  that  the  injury 
which  caused  the  death  of  Pueote  arose  out 
of  and  happened  in  the  course  of  his  em- 
ployment It  is  practically  conceded  that 
the    sole    cause   of   hid    fall   waa   a    fit   ol 

The  contention  of  tlie  petitioners  is  that 
the  proximate  cause  of  the  fall  -nm  the  epi- 
leptic fit,  with  which  his  employment  had 
no  causa]  connection,  and  hence  that  tbe 
accident  and  resulting  injury  arose  from 
the  fact  that  Jic  wus  an  epileptic  and  had 
(be  tit,  and  not  out  of  his  employment. 
^A"e  are  of  the  opinion  tliat  this  contention 
must  be  sustained.  The  Workmen's  Com- 
pensation Act  allows  compensation  to  tbe 
dependents  of  an  employee  only  where  the 
proximate  cause  of  the  death  of  such  em- 
ployee is  a  personal  injury  sustained  by  him 
"by  accident  arising  out  of  and  in  the  course 
of  the  employment."  Section  12.  There 
was  nothing  in  the  nature  of  the  work  which 
the  deceased  was  doing  at  the  time  that 
bad  any  tendency  to  bring  tm  a  flt  of  epi- 
lepsy. Neither  the  fit  nor  the  fall  dot 
the  injury  was  produced  by  the  nature  of 
the  work  in  which  he  was  engaged.  The 
injury  was  doubtless  the  greater  by  reaaoa 
of  the  distance  from  the  scaffold  to  the 
ground,  but  this  distance  was  not  due  to 
the  nature  of  the  work  itself.  The  ques- 
tion whether  or  not  such  an  injury  arises 
■'out  of"  the  employment  oannot  and  does 
not  depend  upon  the  height  from  which 
tbe  employee  falls  or  the  extent  of  the  in- 
jury he  receives  as  the  result  of  the  fit. 

The  exposition  of  this  question  by  the  su- 
prema  court  of  Michigan  in  Van  Uorder  v. 
Packard  Motorcar  Co.  195  Mich.  588,  L.R.A. 
1017E,  622,  162  N.  W.  107,  is  so  clear  and 
so  well  fits  the  conditions  of  the  case  at  bar 
that  we  cannot  do  better  than  to  quote  it 
here.  The  employee,  while  at  work  on  a 
scaffold  6  feet  in  height,  was  seized  with 
an  epileptic  fit,  which  caused  him  to  fall  off 
the  scaffold  to  the  floor,  whereby  his  skull 
was  fractured  and  his  death  ensued.  The 
court,  after  an  elaborate  review  of  the  au- 
tborities,  says:  "There  is  no  riaim  Ihat  the 
xcnffold  was  improperly  constructed  or  in 
any  way  unauitable  for  the  service.  Due 
to  no  conditions  arising  out  of  hia  employ- 
ment, but  solely  to  his  predisposition  to 
epilepsy,  of  which  his  employer  had  no 
notice,  he  fell  from  the  scaffold,  receiving 
an  injury  from  which  death  resulted.  The 
fall  was  caused,  and  caused  only,  by  the 
epileptic  flt.  The  flt  was  the  direct  and 
only  cause  of  his  injury.  We  do  not  think 
it  would  be  seriously  contended  tliat,  had 
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lie  fallen  in  an  epileptic  fit  while  standing  i  i^ctiool  Bd.  [1012]  S.  C.  584,  49  Scat.  L.  R. 
[>n  the  floor  and  re:%ived  the  injury  he  did,  413,  5  B.  W.  C.  C,  647,  a  mesBengeT,  while 
the  injurjr  arose  out  of  the  employment,  carrying  a  mesaage  on  the  street,  fainted 
and  that  the  defendant  vaa  liable,  .  .  .  '  and  fell,  thereby  injuring  him  so  that  be 
The  height  from  trhich  he  fell,  here  only  a  died.  This  injury  did  not,  the  court  sayts 
Hhort  distance,  could  not  change  the  liabili-  arise  out  of  the  employment-  In  Collint 
ty  for  the  Injury.  T^e  most  that  can  be  v.  Brooklyn  Union  Gaa  Co.  171  App.  Div. 
H^d  is  that  tJie  height  from  which  the  de-  381,  156  N.  Y.  Supp.  957,  the  decedent,  while 
I'cased  fell  may  have  aggravated  the  extent  at  work,  fell  to  the  ground  in  a  swoon  due 
uf  the  injury.  A  person  falling  a  greater  to  heart  disease,  and  therel>y  receired  the 
distance  may  be  more  eeriously  injured  than  injury  which  caused  his  death.  The  court 
one  falling  a  leaser  distance;  but  it  does  said  that  it  did  not  arise  out  of  the  work, 
not  change  the  queetion  of  responsibility,  and  that  to  make  it  so  it  must  appear  that 
of  liability.  'Hie  distance  of  the  fall  might .  the  injury  was  "a  consequence  of  some- 
contribute  to  the  extent  of  the  injury,  but  thing  that  had  a  relation  to  the  work  of 
it  was  not  a  contributory  cause  to  the  fall.  ,  the  employer,"  and  that  the  act  does  not 
\Theii  the  deceased  was  seized  with  the  "make  the  employer  an  insurer  of  tlie  life, 
epileptic  fit,  he  would  have  fallen,  no  mat-  I  health,  or  regular  heart  action,  of  an  em- 
ter  where  he  was;  and  the  employer  cannot  I  ployee,"  and  that  it  should  have  bean  ahown 
lie  held  responsible  because  that  unfortunate  :  that  the  swoob,  for  example, '  arose  out  of 
neizure  occurred  when  the  workman  was  !  over  exertion  in  the  employer's  service. 
on  the  scaffold,  a  few  feet  fronj  the  floor."  ;  See  also  McCoy  v.  Michigan  Screw  Co.  IRO 
The  other  authorities  are  for  the  most '  Mich.  454,  L.E.A,1910A,  323.  154  N.  W.  572. 
part,  to  the  name  effect.  In  Butler  v.  !  6  N.  C.  C.  A.  46S;  Klawinaki  v.  T.ake  Shore 
Burton-on-Trent  Union,  108  L.  T.  N.  S.  '  A  M.  S.  R.  Co.  185  Mich.  043,  I.^R.A.ini6.\. 
824,  5  B.  W.  C.  C.  365,  the  decedent,  while;  342,  1S2  N.  W.  213;  Hawkins  v.  Poweir* 
on  duty,  was  sitting  at  the  top  of  a  stair-  Tillery  SUam  Coal  Co.  [1911]  1.  K.  B.  Div- 
way.  A  fit  of  coughing,  due  to  the  fact  that  988,  80  L.  J,  K.  B,  N'.  S.  7G0,  104  L.  T.  N'. 
he  was  affected  by  tuberculosis,  came  on  .  S,  3Q5,  27  Times  U  R.  2S2,  55  Sol.  Jo.  329. 
and  made  him  giddy,  causing  him  to  fall  i  4  B.  W.  C.  C.  178;  Barnabns  v.  Bprshain 
down  the  steps.  From  the  injuries  result- !  Colliery  Co.  103  L.  T.  N.  S.  518,  S5  Sol.  Jo. 
ing  therefrom  he  died  in  a  few  days.  It!  63,  4  B.  W.  C.  C.  119 — all  involving  tiie 
was  held  that  "the  accident  did  not  arise    same  principle. 

out  of  the  employment,  in  the  sense  that  A  distinction  is  to  lie  made  between  ca^t-!" 
it  was  due  to  the  nature  of  the  employment,  of  this  character,  and  those  where  the  ao-i- 
or  to  anything  to  which  the  nature  of  the  ^  dent,  though  partly  caused  by  the  idio- 
employraent  required  him  to  expose  him-  ■  pathic  condition  of  the  employee,  is  due  in 
self,"  and  that  to  say  that  it  "  'arose  out  ■  part  also  to  the  overexertion  of  thf  om- 
o£,'  because  It  took  place  on  premises  where  ployee  in  performing  his  work,  or  to  the 
he  was  in  tact  engaged,"  would  make  the  nature  of  the  work  or  the  appliances  furn- 
fact  that  it  arose  "in  tlie  course  of"  the  ished  to  liim  with  which  to  work,  or  to  the 
employment  the  sole  test,  whereas  the  law  lack  of  proper  safeguards  against  the  or- 
requirea  that  it  shall  also  arise  "out  of"  dinary  dangers  of  the  place  of  work  the  in- 
the  employment.  In  Nash  v.  Rangatira,  jury  being  sometimes  greater  because  of  his 
[1014]  3  K.  B.  078,  83  L.  J.  K.  B.  N.  S.  idiopathic  condition.  In  those  cases  Oie  in- 
1498,  111  T^.  T.  N.  S.  704,  58  Sol.  Jo.  705.  :  jury  la  held  to  arise  out  of  the  employmcni. 
a  sailor,  while  drunk,  was  walking  up  the  j  An  example  of  those  cases  is  Fannah  v,  Jliit- 
gangway  of  the  steamer,  and  solely  because  land,  4  G.  "w.  R.  Co.  45  Ir.  U  T.  192,  *  B, 
of  his  intoxicatiMi  fell  therefrom  and  was  W.  C.  C.  440,  where  the  decedent,  an  enaiiie 
killed-  The  court  said  that  the  accident  driver,  was  tightening  a  nut  in  the  en'jinc. 
end  injury  did  not  arise  "out  of"  the  em- j  and  suddenly  fainted  and  fell.  Tlif  court 
ployroent,  and  that  the  fact  that  he  was  on  I  from  the  evidence  was  of  the  opinion  tliat 
the  gangway  did  not  make  it  so,  although  1  his  fainting  fit  was  brought  on  by  the  work, 
it  increased  the  peril  from  a  tall.  Frith  v.  and  held  that  the  injury  arose  out  of  the 
T^uisianian,  5  B,  W.  C.  C.  410.  [1912]  2  I  employment.  Where  the  idiopathic  con- 
K.  B.  155,  81  L,  J.  K.  B.  N.  S.  701.  106  L.  '  dition  and  the  employment  are  each  con- 
T.  N.  S.  607,  28  Times  L.  R.  331.  was  a  tributing  causes  of  the  accident,  the  em- 
similar  case  of  a  sailor  who  fell  over  the  ploycr  is  liable,  but  not  where  the  idio- 
side  of  the  vessel  because  of  his  Intoiica-  '  pathic  condition  is  the  sole  cause, 
tion  and  was  drowned.  He  was  "within  The  case  of  Carroll  v.  What  Cheer  Stables 
the  ambit  of  his  employment,"  but  the  court  |  Co.  38  R.  I.  421,  L.K.A.191SD,  164,  96  Atl. 
held  that  his  death  did  not  aris«  out  of  j  208,  Ann.  Cas.  lOlSB,  340, 12  K.  C.  C.  A.  174, 
that   employmHtt,    In    Rodger    t.   Paisley '  is  cited  in  support  of  the  oppa«lte  view. 
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It  IB,  hon-erer,  dietingaiBhable  on  tlie  prin- 
i-tp1e  just  stated.  A  hack  driver,  while 
driving  on  the  highway,  fell  from  his  seat 
and  vas  injared  by  the  fall.  The  fall  w&b 
probably  eaused  in  part  by  a  faint  or  dlzKl' 
apKs,  induced  by  a  diaeaae  from  which  he  was 
suffering.  But  there  was  evidence  that  hix 
horses  were  in  a  kind  of  gallop,  and  that  he 
was  "pitched  out"  by  the  motion,  and  the 
fMurt  »a1d  that  the  fall  was  more  than  the 
mere  inert  fall  or  collapse  of  an  uncon- 
scious man ;  that  it  was  a  positive  throw- 
ing or  pitching-  of  the  driver  from  his  scat 
by  the  movement  of  the  hack  turning  or 
lurching  into  the  gutter,  toward  or  against 
the  curbstone,  and  might  hare  happened 
to  a  driver  in  full  possesHion  of  his  senaea. 
Upon  this  ground  the  court  based  its  de- 
cision in  hig  favor. 

The  only  case  to  the  contrary  is  Wicks 
».  Dowell  £  Co.  [1905]  2  K.  B.  225,  74  L. 


J.  K.  B.  N.  8.  572,  53  Week.  Rep.  515,  »K 
L.  T.  N.  S.  677,  21  Times  L.  B.  487,  2  Ann. 
Caa.  732.  The  deceased  was  seized  with  an 
epileptic  fit  while  standing  on  a  wooden 
I  stage  in  a  ship,  close  to  the  edge  of  a  hatch- 
I  way  opening  into  the  hold,  and  while  guid- 
ing the  descent  of  a  bucket  into  the  hold 
by  means  of  a  long  pole,  and  ss  a  result 
he  fell  into  the  hold  and  was  injured.  Th.; 
award  was  made.  The  court  held  that 
the  accident  arose  "out  of"  his  employment.. 

at  bar.  Rot  it  stands  alone,  and  i»  nm- 
trarj  to  the  later  decisions,  alwve  cited, 
arising  in  England  under  the  same  law.  We 
think  the  better  reason  is  with  the  later 
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(138  IJinn.  320,  164  N.  W.  1012.) 

Workmen's  compcnsutlou  —  measeuger 
catching  ride  —  eixipo  of  employment. 

A  mesaenger  boy,  who  in  performing  his 
duties  traverses  the  streets  of  a  city,  de- 
pftrts  from  the  scope  of  hia  employinent 
wbea  he  cUmtn  upon  a  passing  vehicle,  not 
owned  or  controlled  by  his  employer,  for 
the  purpww  of  ei^pediting  his  work,  so  that 
an  aceident  which  befalls  him  when  upon 
such  vehicle  cannot  be  said  to  arise  out  of 
and  in  the  course  of  his  employment  under 
the  Workmen's  Compensation  Act. 
For  other  cnsM,  lee  Master  and  Servant,  II, 

a,  1,  iff  Dig.  1-S2  N.  B. 


<Holt,  J.,  i 

(November  18,  1917.) 

PETITION  for  a  writ  of  certiorari  to  re- 
Tiew  a  judgment  of  the  District  Court 
for  Hennepin  County  dismissing  a  proceed- 

Headnote  by  HotT,  J. 


Note.  —  As    I 


t  of  s 


1  the  c 


from    accidents 
3  of"  the 


employment,  within  the  meaning  of  thi 
Workmen's  Compensation  Acta,  see  the  an- 
notation following  Mueller  Constr.  Co.  v. 
Iiidu«tri*l  Bd.  post,  891.  Also  see  tha.t 
aaBotation  for  references  to  other  annota- 

der  the  Workmen's  Compensation  Acts. 
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ing  for  compensation  under  the  Workmen'a 
Compensation  Act.     AHirmed. 

'rhu  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  McGratfa.  and  B.  W. 
U'lider,  for  relator; 

The  court  erred  In  ordering  a  dismissal 
of  plaintilT's  action  on  the  ground  that  the 
accident  complained  of  by  plaintiff  did  not 
arise  out  of  and  in  the  course  of  plaintiff's 
employment. 

State  ex  rel.  Uuluth  Brewing  Jf  Ualting 
Co.  V.  District  Ct.  139  Minn,  ITB,  151  N.  W. 
912;  BrifB  V.  Edward  Lloyd  [1909]  2  K.  B. 
804,  101  L.  T.  N.  S.  472,  25  Times  L.  R,  7.'>», 
53  Sol.  Jo.  744.  2  B.  W.  C.  C.  2tl;  M'Uren 
V.  Caledonian  R.  Co.  [1911]  S.  C.  107".,  48 
Scot.  L.  R.  885,  5  B.  W.  C.  C.  492;  Watkins 
V.  Guest  [1912]  W.  C.  Rep.  150,  108  L.  T. 
N.  S,  818,  5  B.  W.  C.  C.  807;  SandersMi  v. 
Wright,  110  L.  T.  N.  S.  617,  30  Times  L, 
R.  279,  [1914]  W.  C.  &  Ins.  Rep.  177,  73. 
W,  C.  C.  141;  Barnes  v.  Nunnery  Colliery 
Co.  [1910]  W.  N.  248,  46  L.  J.  N.  C.  757. 
affirmed  in  [1912]  A.  C.  44,  W.  C.  Hep.  90. 
Bl  L.  J.  K.  B.  N.  S.  213,  106  L.  T.  N.  S. 
961,  28  Times  h.  R.  136,  56  Sol.  Jo.  15B, 
[1911]  W.  N.  251,  5  B.  W.  C.  C.  195;  Hard- 
ing v.  Brynadu  Colliery  Co.  [1911]  2  K.  B. 
747,  80  L.  J.  K.  B.  N.  S.  1052,  105  L.  T. 
N.  S.  SE,  27  Times  L,  R.  600,  65  Sol.  Jo. 
599,  4  B.  W.  C.  C.  289;  ChlltMi  v.  Blair. 
30  Times  L.  R,  623,  68  Sol.  Jo.  869,  7  B. 
W.  C.  C.  807,  affirmed  by  the  House  of 
Lords  in  31  Times  L.  R.  437,  [19161  W,  N. 
203,  B  B.  W.  C.  G.  1 ;  Martin  v.  John  Lovi- 
bond  A.  Sons  [1914]  2  K.  B.  227,  8  B.  R.  C. 
466,  83  L.  J.  K.  B.  N.  S.  800,  110  L.  T.  N. 
S.  465,  [1914]  W.  C.  4  Ins.  Rep.  78,  7  B. 
W.  C.  C.  243,  5  N.  C.  C.  A.  985;  Robertson 
V.  Allen  Bros.  77  L.  J.  K.  B.  N.  S.  1072,  08 
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L.  T.  N.  S.  921,  1  B.  W.  C.  C.  172;  Harri- 
son V.  Whittaker  Bros.  1«  Times  L,  R.  108, 
(H  J.  P.  54;  Hapelinan  v.  Poole,  25  Times 
L.  K.  155;  M'Lauehlan  v.  Anderson  [1011] 
S.  C.  529,  4S  Scot.  L.  R.  349,  4  B.  W.  C.  C. 
3TG;  Carroll  v.  What  Cheer  Stablea  Co.  33 
R.  I.  421,  L,R.A.10]6D,  lr.4,  06  Atl.  208  Ann. 
Cas.  1018B,  346,  12  N.  C.  C.  A.  174; 
Hcit^  V.  Hiippert,  218  X.  Y.  149,  L.R.A. 
1917A,  344,  112  N.  E.  750;  MeNicol'H  Case, 
215  Mass.  408,  L.R.A.1910A,  306,  102  N. 
!■:.  O'.l-,  4  X.  C.  C.  A.  622;  Beaudry  v. 
^^■atkins,  101  Mich.  445,  L.R.A.IOISF,  576, 
158  X.  W.  16;  Clem  v.  Chalmere  Motor  Co, 
178  Mich.  340,  L.R.A.1016A,  352,  144  X.  \V. 
848,  4  X.  C.  C.  A.  870;  lUyner  v.  Sligli 
Furniture  Co.  L.R.A.10iaA,  52-55  and  note, 
180  Mich.  168,  146  N.  W.  665,  Ann.  Cas. 
11I16A,  388.  4  N.  C.  C.  A.  851;  Gignac  v. 
Stuilebaker  Corp.  186  Mich,  574,  1S2  X.  W. 
1037;  Ktate  ex  rel.  Virginia.  &.  R.  L.  Co. 
V.  District  Ct.  128  Minn.  43,  150  N.  W. 
■ill,  7  N,  C.  C.  A.  1076. 

Messrs.  K.  A.  Campbell  Bad  B.  Bnr- 
ne«s,  for  respondents: 

In  climbing  upon  and  attempting  to  ride 
on  the  truck,  plaintiff  was  acting  outside 
of  the  scope  of  his  employment,  and  his 
injnriea  could  not  reasonably  be  said  to 
have  arisen  "out  of  and  in  the  course  of" 
liis  employment. 

State  ex  rel.  Duluth  Brewing  i.  Malting 
Co.  V.  District  Ct.  120  Minn,  176,  l.'il  N.  W. 
!n2;  Mahawaid  v.  Thorn pBon-S tar rett  Co. 
134  Minn.  117,  158  X.  W.  913;  State  ex  rel. 
Xelson-SpelliBcy  Implement  Co.  t.  Dis- 
trict Ct.  128  Minn.  221,  150  N.  W.  «23. 

Holt,    J.,   delivered   the   opinion    of   the 

Certiorari  to  review  a,  jud);meut  dismiss- 
ing a  proceeding  under  the  Workmen's  Com- 
jiensaticm  Act.  The  judgment  recites  that, 
when  the  cause  came  on  for  hearing,  de- 
fendant's motion  to  dismiss  was  gi-anted  on 
the  ground  that  the  matter  alleged  in 
plaintiff's  complaint  showed  on  its  face  that 
the  accident,  on  account  of  which  compensa- 
tion was  sought,  did  not  arise  out  of  or  in 
the  course  of  plaintiff's  employment.  The 
facts  stated  in  the  complaint  are,  in  sub- 
iitanee,  these:  Plaintiff,  seventeen  years 
old.  was  in  the  employ  of  defcndsnt  as  a 
meseen^r  at  $7  per  week.  In  this  work 
he  was  provided  with  car  fare  when  the 
distance  to  carry  the  mpBsape  was  cMisider- 
able,  but  not  when  the  distance  was  as 
short  as  the  one  from  defendant's  place  of 
business  to  the  Shubert  Tlieater,  or  five 
blocks.  On  Xoveraber  20,  1916,  at  3  o'clock 
in  the  afternoon,  plaintiff,  who  had  been 
sent  by  an  employee  of  defendant,  ha.Ting  . 
aulhority  to  bo  do,  to  the  Shubert  Tli«af«r  ' 

L.R.A,1918F. 


for  tickets,  waa  returning  witli  tbam  to 
defendant's  office.  It  Is  allied  that  plain- 
tiff woe  UDUsually  bus;  that  day  and,  In 
his  haste  to  return  to  the  oflice  to  continue 
liis  duties,  he  climbed  upon  an  automobile 
truck  which  was  proceeding  in  that  direc- 
tion, and  while  so  riding  he  slipped  on  a 
roller  upon  the  floor  of  the  truck,  became 
entangled  in  the  gears  thereof,  and  was 
severely  injured.  Upon  the  hearing  of  the 
motion,  it  was  conceded  tlist,  the  truck  tta^ 
not  the  property  of  defendant  or  under  its 
control. 

Ko  doubt  the  facts  alleged  show  that  the 
accident  happened  while  plaintiff  was  in  the 
course  of  his  employment.  But  it  must  also 
appear  that  it  arose  out  of  the  same.  It 
must  grow  out  of  it  or  he  incidental  there- 
to. State  ex  rel.  Duluth  Brewing  &  Malt- 
ing Co,  V.  District  Ct.  120  Minn.  17«,  151 
X.  W.  B12;  Mahowald  v.  Thompson-SUr- 
rett  Co.  134  Minn.  117,  1S8  X.  W.  913,  15B 
X.  W.  665;  State  ex  rel.  Virginia  1  B.  L. 
Co.  V.  District  Ct.  138  Minn.  131,  164  N,  W. 
.586.  This  definition  of  the  phrase  "aris- 
ing out  of  the  employment,"  often  quoted 
with  approbation,  is  by  Chief  Justice  Rugg 
in  McXicol's  Case,  215  Mass.  407.  I-Il.A. 
1916.-1,  306,  102  N.  E.  097,  4  K.  C.  C.  A. 
522:  "It  [the  injury]  'ariBes  out  of  the 
employment,  when  there  is  apparent  to  the 
rational    mind,    upon    consideration    of    all 


the  I 


iisal 


be- 


thc  conditions  under  which  the  work 
is  required  to  be  performed  and  tlie  result- 
ing injury.  Under  this  test,  if  the  injury 
cau  be  seen  to  have  followed  as  a  naJ;4iral 
incident  of  tha  work,  and  to  have  be«n  con- 
templAted  by  a  reasonable  person  familiar 
with  the  whole  situation,  as  a  result  of  the 
exposure  occasioned  by  the  nature  of  the 
employment,  then  it  arises  'out  or  the 
employment.  But  it  excludes  an  injury 
which  cannot  fairly  be  traced  to  the  em- 
ployment as  a  contributing  proximate 
cause,  and  which  comes  from  a  hosard  to 
which  the  workman  would  have  been  equally 
exposed  apart  from  the  employment.  The 
causative  danger  must  be  peculiar  to  the 
work,  and  not  common  to  the  neighiwrhood. 
It  must  be  incidental  to  the  character  of 
the  business,  and  not  independent  of  the 
relation  of  master  and  servant.  It  need  not 
have  been  foreseen  or  expected,  but  after 
the  event  it  must  appear  to  have  had  its 
origin  in  a  risk  connect«d  with  the  employ- 
ment, and  to  have  flowed  from  that  source 
as  a  rational   consequence," 

The  majority  of  the  court  are  of  the 
opinion  that  plaintiff's  ^nploymeot  vaa 
such  that  reasonable  men  could  not  c<«- 
clude  that,  as  an  incident  thereto,  it  might 
be  expected  that  the  haeard  of  accldmtal 
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injur;;  from  obtaining  ridea  on  passing 
veil  idea  waa  connected  therewith.  It  is 
thought  that  aince  plainti?  was  provided 
with  car  faro  when  the  meesageB  were  to  go 
beyond  a,  cei'taiti  distance,  he  waa  to  walk 
on  all  other  occasions,  and,  therefore,  when 
he  nought  other  methods  by  which  to  ac- 
complish his  tasks  he  departed  from  the 
Bcope  or  ambit  of  hia  employment,  and 
while  BO  doing  was  not  protected  by  the 
Cooipeneation  Act. 

Tlie  wTit«r  disKeiits  from  thia  concluBion 
knd  the  dispoaitiun  accordingly  made  of 
the  appeal  herein.  The  statute  cootem- 
platea  findings  to  be  made  after  hearing 
of  testimony,  or,  perbape,  upon  stipulated 
facta.  Whether  an  accident  ajrises  out  of 
and  in  the  course  of  an  employment  is 
ordinarily  the  ultimate  decisive  queatioo  of 
fact,  to  be  determined  upon  a  considaration 
of  various  facts  and  circumetanceB  and  the 
inferences  to  he  drawn  thsrefrom.  It  seema 
to  me  that  the  alleguiions  of  the  complaint 
herein  are  broad  enough  to  admit  proof 
which  would  warrant  a  finding  that  the 
accident  arose  out  of  the  employment.  It 
is  entirely  poseihle  that,  had  testimony 
been  received,  it  would  have  appeared  that 
plaintiff  was  required  at  all  times  to  carry 
messages  over  and  along  crowded  etreets, 
that  he  had  to  proceed  with  despatch,  that 
□a  order  had  been  given  him  how  to  cover 
the  ground,  that  his  work  waa  such,  at  tlie 
time  in  question,  that  he  bad  to  be  back 
quickly,  that  messenger  lads  usually  avail 
themselves  of  such  ''lifts"  as  they  may  be 
able  to  obtaiu  from  vehicles  cm  the  streets. 
And  it  is  c<Hieeivable  that  from  each  testi- 
mony reasonable  men  might  well  conclude 
that  one  of  the  hazards  of  a  messenger  in 
defendant's  employ  waa  from  accidents  upon 
vehictea  which  be  might  ride,  or  be  per- 
mitted to  ride,  on  his  errands.  In  other 
words,  that  the  accident  was  attributable 
to  the  peculiar  liaJjility  to  street  risks  in- 
herent m  the  employment,  Beaudry  v. 
Watkius.  ISl  Mich.  446,  L.R.A.igieF,  676, 
168  N.  W.  10;  Kunze  v.  Detroit  Bhade  Tree 
Co.  192  Mich.  435,  L.R.A.1917A,  2S2,  158 
K.  W.  B61.  I  concede  that  employers  of 
messenger  boys  may  limit  the  scope  or 
sphere  of  tlie  employment.  And  a  depart- 
ure from  such  limit  might  constitute  an 
added  riftk,  for  which  compensation  coiild 
not  be  had  under  the  tew.  But  in  this 
ease  there  may  not  have  been  any  restric- 
tion. Defendant  may  even  have  known  and 
acquiesced  in  the  method  adopted  by  plain- 
tiff in  de8|)atching  its  business.  If  plain- 
tiff availed  himself  of  the  opportunity  to 
ride  on  pa^ising  vehicles,  with  the  knowledge 
and  assent  of  defendant,  his  so  doing  could 
not  be  considered  an  added  risk.    Mann  v. 

L.R.A.1J118F. 


Glastonbury  Knitting  Co.  00  Conn.  116, 
L.R„4.1019D,  SO,  90  Atl.  368, 12  K.  C.  C,  A. 
SBl.  la  the  alMence  of  proof  and  finding, 
it  should  not  be  assumed  that  plaintiff,  in 
getting  on  his  truck,  did  a  wrongful  a«t  or 
turned  aside  from  the  employment  to  serve 
his  own  purpose,  so  as  thereby  to  place 
himself  outside  tlie  pale  of  the  act,  as  was 
held  in  Eriie  v.  Edward  Lloyd  [1900]  2  K. 
B.  SOJ,  101  L.  T.  X.  S.  472,  25  Times  Ij.  R. 
769,  63  Sol.  Jo.  744,  2  B.  W.  C.  G.  26; 
Spooner  v.  Detroit  Saturday  Night  Co.  187 
Mich.  125,  L.HJV.1916A,  17,  153  N.  W.  667, 
9  N.  C,  C.  A.  647,  If  the  employees  in 
certain  vocations  ordinarily  pursue  some 
customary  method  of  doing  their  work,  the 
risks  or  hazarda  connected  with  the  method 
thus  pursued  grow  out  of  or  become  inci- 
dent or  peculiar  to  those  TOCAtioos.  And 
does  not  ordinary  observation  oonvmoe  ua 
that  the  customary  metiiod  pnmied  by 
messenger  lads  of  seveatecn  yews  and 
younger,  in  performing  their  work  upon  the 
streets  of  a  city,  is  to  avail  tfaamaelves  of 
a  ride  on  the  way,  afforded  l^  the  oppcff- 
tunity  of  boarding  passing  vehiclSBT  Tb»t 
thia  may  be  a  negligent  UMtbod  of  doing 
the  work  does  not  affect  tlie  right  to  be 
compensated  tor  accidental  injnriee  under 
this  law,  I  therefore  think  the  court  shonld 
not  have  dismissed  the  case,  but  should 
have  heard  the  evidence  and  made  proper 
findings,  the  controlling  one  of  which  would 
have  been  whether  or  not  the  aecident 
which  caused  the  injury  arose  out  of  and 
in  the  course  of  plaintiff's  employment. 

But  loT  the  reason  first  above  Btat«d  the 
decision  of  the  learned  trial  court  must  be 
sustained. 

Judgment  affirmed.' 

Petition  for  rehearing  denied. 


R.  A.  BOGGESS  et  al. 


(—  Cal. 


,   189  Pac   75.) 


Workmen's        compensatfon    —    Injury 
while  rldlRK   toward   work  —  coarse 
of  emplojment. 
An  injury  to  a  miner  by  an  accident  to 

the  truck  on   which  he  haa  taken   paasage 

Note.  —  As  to  injuries  from  accidents 
"arising  out  of  and  in  the  course  of"  the 
employment,  nithin  the  meaning  of  the 
Workmen's  Compensation  Acta,  see  the  an- 
notation following  Mueller   Constr.   Co.   t, 

,ogle 


CALIFORNIA  SUPREME  COURT. 


tloes  itot  arise  out  of  or  in  the  course  c 
lUH  employment  where,  when  returning  t 
his  place  of  emplojiuent  after  visiting  ai 
other  citjr  on  business  of  his  ovn,  he  mc 
a  truck  of  his  emplojier  aud  assisted  i 
loading  it  under  the  promise  of  pay  for  hi 
aervices  and  transportation  to  the  mine  o 
tlic  truck,  \rhicli  would  relieve  him  of  th 
iic'i^essity   of   patronizing   a   public   convej 


(Norember  22,  IBIT.) 

APPLICATION  for  a  writ  to  review  an 
sward  of  the  Industrial  Accident 
Conunisaion  to  respondent  Fenner  iu  a 
proceeding  by  him  under  the  Workmen's 
Compensation  Act  lo  recover  compeuaation 
for  personal  injuries.     Award  annulled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Redman  A  Alexander,  for  peti- 
tioners : 

The  injury  did  not  arise  out  of  and  in 
the  course  of  Fenner's  employment.  It  was 
sustained  not  while  he  was  performing  serv- 
ice for  his  employer,  but  while  he  was  on 
his  way  to  worlc. 

Ocean  Acci.  k  G.  Co.  v.  Industrial  Acci. 
Commission,  173,  Cal.  313,  L.R.A.1H7B. 
336,  158  Pac.  1041;  Northwestern  P.  R. 
Co.  V.  Industrial  Acci.  Commission,  174 
CaL  297,  L.R.A.191SA,  280,  163  Pac.  1000; 
Forman  v.  Industrial  Acci.  Commission,  31 
Cal.  App.  441,  160  Pac.  B6T ;  Nolau  v.  Port- 
er, 2  B.  W.  C.  C.  108. 

Messrs.  Chrlstoplier  H.  Bradlej  and  S. 
8.  McCahlll,  tor  respondents: 

The  injury  "arose  out  of  and  in  the 
course  of  the  employment,  was  proximately 
cansed  thereby,  and  occurred  while  the  in. 
jured  employee  was  performing  services 
growing  out  of  anl  incidental  thereto." 

Donovan's  Case,  217  Mass.  76,  104  N.  E. 
431,  Ann.  Gas.  1916C,  778,  4  N.  C.  C.  A. 
.'549. 

Shaw,  J.,  delivered   tha  opinion   of   the 

The  Industrial  Accident  Commission 
made  an  award  in  favor  of  Jack  Fenner 
to  compensate  him  for  injuries  which  he 
suifered  from  an  accident,  which,  he  claims, 
arose  out  of  bis  employment  and  happened 
in  the  course  thereof.  The  petitioners  ask 
that  the  said  award  be  annulled,  on  the 
ground  that  the  finding  of  the  Commiasion 
that  the  accident  happened  in  the  course 
of  employment  and  arose  out  of  It  la  not 
sustained  by  any  evidence. 

Industrial   Bd.    poat,   801.     Also  see  that 
annotation   for  references  to  other  annota- 

der  the  Workmen's  Compensation  Arts, 


Fenner  was  a  miner,  employed  to  work 
as  such  in  a  quicksilver  mine  owned  by 
BoggesB,  known  as  the  Abbott  mine,  situ- 
ated near  Wilbur  Springs,  some  30  miles 
from  the  town  of  Williams,  on  the  South- 
ern Pacific  Railroad.  A  few  days  before 
the  accident  he  was  given  leave  of  al>sence 
to  go  to  Sacramento  on  his  own  affairs. 
and  he  was  to  return  and  resume  work 
when  Ills  business  was  concluded.  Atti^r 
transacting  bis  business  there  he  returned 
to  Williams,  intending  to  take  the  stage 
from  Williams  to  Wilbur  Springs.  At 
Williams  he  met  Luther  Johnson,  who  wa; 
the  bookkeeper  for  Bo^ess,  and  who  act- 
ed as  superintendent  of  the  mine  in  the 
absence  of  Boggess.  Johnson  had  come  to 
Williams  with  two  aoto  trucks,  for  the  pur- 
pose of  taking  goods  therein  from  Williams 
to  the  mine.  Fenner  told  Johnson  that  he 
intended  to  go  to  Wilbnr  Springs  on  the 
stage.  Thereupon  Johnson  told  liim  that 
he  wanted  to  load  the  trncks  and  return 
to  the  mine  that  day,  and  suggested  that 
Fenner  assist  in  the  loading,  saying  that 
they  could  get  them  loaded  in  time  for 
Fenner  to  go  to  the  mine  in  the  truck,  in- 
stead of  taking  the  stage  to  Wilbur  Sprinir*, 
and  that  Boggess  would  pay  him  for  thi> 
time  occupied  in  loading  the  trucks.  Fan- 
ner assented  to  this  and  proceeded  to  S'- 
sist  in  loading  the  trucks.  Thereupon 
Johnson  started  with  the  trucks  for  the 
mine,  and  Fenner  accompanied  him.  Some, 
where  on  the  road,  while  Fenner  waa  rid- 
ing on  the  truck  driven  by  Johnson,  the 
accident  happened  whereby  he  received  the 
injury  for  which  the  compensation  ws- 
awarded.  W)iile  on  the  journey  from  Wil- 
liams to  the  mine  he  was  engaged  in  nf> 
service  whatever  for  Boggesa.  His  duties 
as  a  miner  did  not  require  him  to  assist 
in  loading  trucks  at  Williams,  but  it  wan 
tinderstood  at  the  time  he  was  employed 
as  a  miner  that  he  was  to  do  any  work 
which  lie  was  directed  to  do.  and  it  oc 
casionally  happened  that  miners  were  it- 
tailed  to  do  work  of  this  character  outsidr. 
All  these  facts  are  established  by  Ue  evi- 
dence without  conflict. 

It  is  apparent  that  the  accident  did  not 
happen  in  the  course  of  the  employment, 
and  that  it  did  not  arise  out  of  the  em- 
ployment. Fenner  was  on  leave  to  go  from 
the  mine  to  Sacramento  on  buainess  of  hi; 
own,  and  he  was  to  return  to  the  mine  as 
soon  as  his  business  was  concluded.  There 
was  no  evidence  showing  or  tending  to  show- 
that  the  employment  at  Williams  provided 
not  only  that  he  was  to  help  unload  the 
truck,  but  also  that  he  was  then,  as  a  part 
of  his  service,  fo  travel  on  the  truck  to  the 
mine.  On  the  contrary,  W»  employment 
by  .Johnson  to  load   the  truck   was  tempo- 
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rary  only,  and  tor  tlie  sole  purpose  of  , 
getting  the  tnipk  loadpil.  Hi8  gnlng  to 
thp  mine  on  the  truck,  Inatpad  of  by  stage, 
was  arranged  merely  an  il  iiintter  uf  con- 
Tenience  to  him,  1t  was  no  part  of  his 
serviee.  He  was  still  in  the  process  of 
returning  to  the  mine  In  the  pursiiaiioe  of 
the  arrangement  by  which  he  had  left  it 
femporariiy.  He  has  no  more  right  under 
the  law  to  claim  com  pen  nation  from  Bng- 
£«B3  for  the  injury  which  happened  to  him 


un  the  journey  to  the  mine  on  the  trucli 
than  he  would  have  had  if  he  had  been  rid- 
ing on  the  stage,  as  he  first  intended. 

For  these  reaRonn  we  are  of  the  opinion 
that  the  Commission  was  not  justified  in 
making  any  award  against  BoggGss. 

The  BH-nrd   is  annulled. 


We 


Angellotti,  Ch.  J.;  Slfiss, 
MeKIn,  J.;  Henshnw,  J,;  Victor  E. 
iw,  Judge  pro  tem. 
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INDUSTRIAL  COMJIISSIOX  OF  THE 
STATE  OF  COLORADO  et  al.,  Plffs  in 
Err., 

CHARLES  ANDERSON. 

(—  Colo,  — ,  180  Pac,  133,) 

Workmen's  compensation  —  Injnry  ro- 
lnf(  to  work  —  work  at  ttovne. 
An  injury  to  one  employed  to  repair  in- 
fltromenta  at  his  employer's  store  while,  dur- 
ing  working   boun,   he   is  going   from   his 
home  to  the  store  to  work,  does  not  arise 
out  of  or  in  the  course  of  his  uraplojmpiii. 
within  the  meaning  of  the  Workmen'n  Cwm- 
|)enpation  Act,  although,  by  permission,  he 
hiid  lieen  doing  some  work  for  his  employer 
at  home  before  starting  fw  the  store. 
For  other  oa»f».  AM  Matter  and  Servant,  }t. 
a,  J,  «»  Dig.  1-62  N.  S, 

(December  3,  1017.) 

EKROH  to  tlie  District  Court  for  the 
City  and  County  of  Denver  to  re- 
ft jodgmeut  reversing  the  determination  of 
the  Industrial  Commission  denying  com- 
(lensation  to  claimant  in  a  proceeding  by 
tiim,  under  the  Workmen's  Compensation 
Act,  to  recover  compensation  for  personal 
injuries,    Beversed. 

The  facts  ajre  stated  in  the  opinion. 

MesHTs.  William  B.  Saton,  licsUe  E. 
Hubbard,  Attorney  General,  and  Walter 
M.  Scliwed  for  plaintiffs  in  error. 

Hr.  Iicroy  McWblnoer,  for  defendant 
ID  err«r: 

Ferniiasive  conditioni  »f  work  are  with- 
in the  scops  of  employment. 

Bryant  v.  Fisaell,  84  N.  J.  L.  72,  86 


Xot«.  —  As    to    injuries   from    accident: 
"arising  out  of  and   in  the  course  of"  thi 
employment,    wtthin    the    meaning    of    the 
Workmen's  Compensation  Acts,  see  the  — 
notation   following   Mueller   Constr,   Co. 
Industrial    Bd,    poet,   8B1.      Also   see   that 
aanotAtion  for  references  to  other  anni 
tioDB  covering  various  questions  arising 
der  the  AVorknien's  Compensation  Acte, 

I>,r.A,l!>]SF. 


Ail.  458,  3  N.  C.  C.  A.  565;  Eingele;  v, 
Donovan,  160  App.  Div.  828,  155  N.  Y. 
Supp.  801)  Parkinson  Sugar  Co.  v.  Kiley, 
,)l)  Kan.  401,  34  Am.  St.  Rep.  123,  31  Bac. 
i'JUO;  Jesson  v.  Bath,  113  L.  T.  N.  S.  206, 
4  W.  C.  C,  0;  Uolloy  v.  South  Wales  An- 
thracite Colliery  Co.  4  B.  W.  C.  C.  66; 
Von  Ette'i  Case,  223  Alasa.  6ti, 
L.R.A.lUlaD,  041,  111  N.  E.  BUS,  12  N.  C. 
C.  A.  551, 

Where  an  employee's  duties  require  him, 
or  the  terms  of  the  employment  permit 
him,  to  be  at  any  time  in  the  street,  then 
the  risks  of  the  street  are,  for  such  period, 
incident  to  his.  employment,  and  injuries 
therefrom  arise  out  of  his  employment. 

Pierce  v.  Provident  Clotliing  &,  Supply 
Co.  [1011]  1  K.  B.  7B7,  80  L.  J.  K.  B.  N.  8. 
831,  104  L.  T.  N.  K,  473,  27  Times  h.  H. 
200,  56  Sol.  Jo,  363,  4  B,  W.  G.  C.  242; 
M'Neioe  t.  Singer  Setting  Mich,  Co,  [lOllj 
S.  0,  18,  48  Koot.  L,  H.  IS,  4  B.  W.  C.  C. 
351;  Elliott,  Workmen's  Compensation,  6th 
ed,  p.  78;  McDonald  v.  The  Banana  [lOW] 
2  K.  B.  gee,  24  Times  L.  R.  887,  S2  Sol.  Jo. 
741,  1  B.  W.  C,  C.  185;  Martin  v.  John 
Lovibond  ft  Sons  [1014]  2  K.  B.  22T,  «  B. 
R.  C.  466.  88  L.  J.  K.  B.  N.  S.  806,  110 
L.  T.  N.  S,  456,  ri014]  W,  C.  ft  Ins.  Rep, 
78,  7  B.  W,  C.  0.  243,  5  N,  0.  C.  A.  986: 
Milwaukee  v,  AlthofT,  156  Wis.  68, 
L.R,A,1916A,  327.  145  N.  W.  238,  4  N.  C. 
C.  A.  110;  Kunee  v.  Detroit  Shade  Tree 
Co.  102  Mich.  435,  L.R.A.1017A,  262,  168 
If.  W.  8B1;  1  Bradbury,  Workmen's  Com- 
pensation Iaw,  p.  462. 

Bailey,  J.,  delivered  the  opinion  of  the 

PlaintilTB  in  error  bring  here  for  review 

a  judgment  of  the  district  court,  reversing 
the  conclusions  of  the  Industrial  Commis- 
sion of  the  state  of  Colorado,  wherein  de- 
fendant in  error  was  found  not  entitled  to 
compensation  under  (he  Workmen's  Com- 
pensation Act,  In  this  opinion,  the  parties 
will  lie  designated  as  in  the  court  below. 

The  facts  as  disclosed  by  the  findings  of 
the  Commission  are  that  the  plaintiff,  a- 
man   of  about   seventy-eight  years   c ' 
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was  employed  b;  the  Robert  D.  Sharp 
Music  Company  as  a  repairer  of  musical 
instrumcnta.  He  worked  in  Denver  at  tlie 
Hhop  in  tlie  store  of  his  employer,  down 
town,  and  also  had  a  work  room  at  his 
home,  wliere  he  occae  ion  ally  took  instru- 
menta  to  repair.  On  the  morning  he  was 
hurt  he  had  worlied  at  hie  home  before 
breakfaBt,  after  which  he  went  out  upon 
the  street  to  take  the  car  for  bis  em- 
ployer'a  store.  White  attempting  to  board 
a  atreet  car,  a  passing  automoliile  eauseJ 
liim  to  step  back  quickly  toward  the  aide' 
walk,  and  in  bo  doing  he  slipped  on  tJie 
ice  and  fell,  resulting  Id  the  isjury  for 
which  compeuMtion  is  sought. 

It  appears  that  plaintiff  had  the  privi- 
lege of  taking  work  home  with  him  from 
tha  atore,  but  that  this  was  not  required 
of  him,  and  was  in  no  sense  one  of  the  con- 
ditions of  his  employment,  and  that  hia 
preacribcd  working  hours  were  from  S 
o'clocli  in  the  morning  until  6  in  the  e 
ing,  and  that  the  accident  occurred  be- 
tween these  hours.  The  claim  was  given 
three  hearings  before  the  Commission,  but 
the  adverse  conclusion  first  reached  was 
not  modified  by  subsequent  hearings.  Plain- 
tiff was  dissatisfied  with  the  findings,  and 
instituted  action  in  the  district  court 
under  g  78  of  the  act.  T!ie  district  court 
reversed  the  conclusions  of  the  Commis- 
sioD,  and  held,  upon  the  facta,  thftt  the 
plaintiff  was  entitled  to  compensation.  It 
is  this  alleged  improper  application  of  the 
law  to  the  facts  that  we  are  called  upon 
to  review. 

Plft  in  tiff's  right  to  recover  depends  upon 
certain  conditions,  enumerated  in  %  B, 
ChaptLT  17D,  Session  Laws  IS15,  at  page 
ri22:  "Sec  S.  The  right  to  the  compensa- 
tion provided  for  in  this  act,  in  lieu  of 
any  other  liability  whatsoever,  to  any  and 
all  persons  whomsoever,  for  any  personal 
injury  or  death  accidentally  sustained  cm 
aud  after  .August  1,  lOlu,  shall  obtain  in 
all  cases  where  the  following  conditions 
concurs  I.  Where,  at  tlie  time  of  the  ac- 
i^ident,  botli  employer  and  employee  are 
Kuhject  to  the  provisions  of  this  act.  II. 
Where,  at  the  time  of  the  accident,  the 
employee  is  performing  services  arising  out 
of  and  In  the  course  of  his  employment. 
TIL  Where  the  injury  is  proximately 
caused  by  accident  arising  out  of  and 
the  course  of  his  employment,  and  in  i 
intentionally  seU-inllicted  or  intentionally 
inflicted  hy  another." 

Under  this  section,  it  is  necessary  that 
both  the  service  being  performed  and  the 
injury  sustained  shall  arise  out  of  an' 
the  course  of  the  employment.  Tlie  intent 
in  to  make  the  industry  responsible  for  in< 
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dustrial  accidents  only,  and  not  lluMe  re- 
sulting from  hazards  common  to  all.  Ke 
McCarthy,  Ohio  Ind.  Com.  So,  59526,  cited 
in  7  N.  C.  C.  A.  417  note;  Worden  v.  Com- 
monwealth Power  Co.  (Mich.)  cited  in 
4  N.  C.  C.  A.  853  noU;  Hopkins  r.  Michi- 
gan Sugar  Co.  184  Mich.  87,  L.I{.A.1916A 
310,  lao  N.  W.  325;  Hills  v.  Blair,  ISi 
Mich,  20,  148  N.  W.  243,  7  N.  C.  C.  A.  414. 
In  discussing  tlie  Da.ture  of  the  relief 
granted  by  Workmen's  Compensation  Acts, 
the  Massachusetts  court  in  Madden's  Case, 
222  Mass.  at  page  494,  L.H.A.1916D,  1004, 
111  N.  E.  332,  said:  "The  act  ia  not  a 
substitute  for  disability  or  old  age  pensions. 
It  cannot  be  strained  to  include  that  kind 
of  relief.  Its  ultimate  purpose  simply  is 
to  treat  the  cost  of  personal  injuries  inci- 
dental to  the  employment  as  a  part  of  the 
cost  of  the  business.  It  does  not  afford 
compensation  for  injuries  or  misfortunes 
which  merely  are  cantemporaneuua  or  co- 
incident with  the  employnient,  or  collateral 
to  it.  .  .  .  The  relief  is  so  aew  that 
the  tendency  may  l>e  to  inquire  only  as  to 
the  employment  and  the  injury,  and  to 
assume  that  these  two  facLors  cojiatitula 
ground  for  compensation.  But  the  eaaential 
connecting  link  ol  direct  causal  connection 
Ijetween  the  personal  injury  and  the  em- 
ployment must  be  established  t>efore  the  set 
becomes  operative.  The  personal  injury 
must  be  tlie  result  of  the  employment, 
and  flow  from  it  as  the  inducing  proximate 
cause.  The  rational  mind  muat  be  i^le 
to  trace  the  resultant  personal  injury 
t«  a  proximate  cauas  art  in  motion  by 
tlie  employment,  and  not  by  some  other 
agency,  or  there  can  he  no  recoTary.  In 
passing  upon  this  question,  an  humani- 
tarian emotion  ought  not  to  take  the  place 
of  sound  judgment  in  the  weighing  of  eri- 
dence.  The  direct  connection  l>etween  thr 
personal  injury  as  a  result,  and  the  em- 
ploymmt  as  its  proximate  cause,  must  Ih- 
proved  by  facte,  before  the  right  to  com- 
pensation  springs   into   being." 

The  same  court  construes  the  tenm 
"arising  out  of"  and  "In  the  course  of"  the 
employment,  in  McNicol's  Case,  SIS  hfaas. 
497,  L.R.A.ieieA,  306,  102  N.  &.  697.  4 
N.  C.  C.  A.  B22,  in  the  following  language: 
"In  order  that  compensation  may  be  due. 
the  Injury  must  both  arise  out  of  and  al«> 
be  received  in  tlie  courae  of  the  employ- 
ment. Neither,  alone,  is  enough.  It  is 
not  easy  nor  necessary  to  the  determi- 
nation of  the  case  at  bar  to  give  a  compre- 
hensive definition  of  these  words,  which 
shall  accurately  include  all  cases  embraced 
within  the  act,  and  with  precision  exclude 
those  outside  its  terms.  It  is  nifficteat  in 
say    that    an    injury  ii    reeeiTed    'ia   the 
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course  of  the  employment',  when  It  comcB 
while  the  workman  is  doing  the  duty  which 
be  is  emploj'ed  to  perform.  It  'arises  out 
of  the  employnient  when  there  is  apparmt 
to  the  rational  mind,  upon  conalderBtioQ 
of  all  the  ciroimBtancea,  a  casual  con' 
nection  between  the  conditions  nnder  which 
the  work  is  required  to  be  performed  and 
th«  resulting  injury.  Under  this  t«Bt,  ilthe 
injury  can  be  seen  to  have  followed  as  ft 
natural  incident  of  the  work,  and  to  have 
been  contemplated  by  a  reasonable  person 
familiBT  with  the  whole  sitnation,  as  a 
reaiilt  of  the  exposure  occasioned  by  the 
nature  of  the  employment,  then  it  ariees 
'oat  of  the  employment.  But  it  excludes 
an  injury  which  cannot  fairly  be  traced  to 
the  employment  ae  a  contributing  proKi- 
mate  cause,  end  which  comes  from  a  haiard 
to  which  the  workman  would  have  been 
equally  exposed,  apart  from  the  employ- 
ment. The  causative  danger  must  be  pecul- 
iar to  the  woric,  and  not  common  to  the 
neighborhood.  It  must  be  incidental  to  tiie 
character  of  the  business,  and  not  inde- 
pendent of  the  relation  of  master  and  serr- 
ant.  It  need  not  have  been  foreseen  or  ex- 
pected, but  after  the  event  it  roust  appear 
to  haTe  had  its  origin  in  a  risk  connected 
with  the  employment,  and  to  have  flowed 
from  that  B0urc«  as  a  rational  oonse- 
tjuence." 

Id  this  case  the  injury  was  received 
while  the  employee  was  on  his  way  from 
hie  home  to  his  regular  place  of  employ- 
ment. It  is  true,  he  was  permitted  to  do 
some  work  at  home,  both  in  and  out  of 
working  hours,  and  that  on  the  morning 
he  was  injured  he  had  been  employed  in 
his  own  shop  on  work  he  had  taken  home 
on  the  previous  evening.  It  is  shown,  how- 
ever, that  he  was  not  obliged  to  do  any 
work  at  home.  He  says  he  did  as  he 
pleased  about  that;  a  workroom  was  pro- 
Tided  at  the  store,  and  when  he  worked  at 
home  it  waa  of  Ms  "own  tree  will  and  ac- 
cord." Clearly,  then,  the  trip  from  his 
home  workshop  to  the  one  at  the  store  was 
neither  Incident  to  nor  a  hazard  of  his  em- 
ployment. 

The  rule  that  compensation  must  he 
denied  when  the  injury  occurs  away  from 
the  employer's  premises,  from  causes  which 
are  common  haiards,  and  the  employee  is 
not  hired  to  work  continually  upon  the 
streets  as  part  of  the  contract  of  bii  em- 
ployment, is  stated  in  L.R.A.1916A,  in  an 
annotation  at  page  314:  "It  is  a  general 
rule  laid  down  by  the  great  majority  uf 
the  caaes  that  an  injury  canitot  be  said  to 
arise  out  of  the  employment  of  the  injured 
workman,  where  it  occurs  upon  a  street, 
from  causes  to  which  all  other  persons  up- 
on  the  street  are  likewise  e:[poBed.     Thus, 
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compensation  has  been  denied  in  Uie  fol- 
lowing cases,  where  the  injury  occurred 
in  the  manner  indicated ;  Hodger  v.  Paisler 
School  Bd.  riO]2]  8.  C.  584,  W.  C.  Rep. 
157,  48  Scot,  L.  R,  413,  5  B.  W.  C.  C.  347 
(school  janitor  taking  message  from  one 
head  master  to  another,  overcome  hy  heat 
while  on  the  street);  SvmondB  v.  King 
(J915)  B  B.  W.  C.  a  189  (pointer's 
laborer,  obliged  to  cross  street  to  obtelti 
some  paint,  knocked  down  by  a  tram  car]  ; 
Sheldon  v.  Needham  (1914)  30  Times  L. 
K.  590,  58  Sol.  Jo,  862,  137  L.  T.  Jo.  212 
[1914]  W.  C.  &  Ins.  Rep.  274,  111  L.  T.  N. 
S.  728,  7  B.  W.  C.  C.  471  (charwoman, 
sent  to  post  a  letter,  fell  and  broke  her  le^ 
on  the  street);  Qreenv.  Shaw  [1912]  2 
Ir.  R.  480,  W.  0.  Rep.  25,  46  Ir,  L.  T.  18, 
5  B,  W,  C.  C.  573  (workman  obliged  to  gv. 
hut  once  or  twice  a  day  over  a  ^uiet 
country  road,  injured  while  riding  hii. 
bicycle)  ;  Slade  v.  Taylor  [1015]  W.  C.  i 
Ins.  Rep.  53,  8  B.  W.  G.  C.  65  (manager 
of  branch  store,  who  was  compelled  to  go 
to  another  branch  store  once  a  week, 
ellppcd  off  his  bicycle  and  injured  him- 
self); Hopkins  v.  Michigan  Sugar  Co.  1S4 
Mich.  87,  L.R.A.1B16A,  310,  150  N.  W.  326 
(employee  of  mgar  company  employed  to 
inspect  plants  in  dilTeretit  places,  who,  af- 
ter returning  to  bis  own  city,  slipped  while 
running  to  get  a  street  oar  to  return  to 
his  home};  Newman  v.  Newman  (1915) 
169  App.  Div.  745,  155  N.  Y.  Supp.  666 
(employee  in  meat  market  injured  while 
on  street,  delivering  meat  on  foot);  De 
Voe  v.  New  York  State  R.  Co.  (1915)  ICli 
App.  Div.  472,  155  N.  y.  Supp.  12  (motor- 
man,  having  closed  his  day's  work,  slipped 
on  the  street  while  going  to  have  his  watch 
tested )." 

In  Hopkins  t.  Michigan  Sugar  Co.  supra, 
the  claimant  was  a  general  engineer,  em- 
ployed to  inspect  sugar  factories  In  dif- 
ferent cities.  He  slipped  on  the  ice  and 
fell  while  attempting  to  catch  a  street  car 
to  return  to  his  home,  after  finishing  an 
inspection  trip.  In  discussing  whether  the 
accident  arose  out  of  and  in  the  course  of 
his  employment,  the  court  said;  "The 
question  uf  whether  deceased  was  in  any 
sense  within  the  ambit  of  bis  employment 
at  the  time  and  place  of  the  accident  is  a 
serious  one;  but,  conceding  that  the  injury 
befell  him  In  tba  course  of  his  employment. 
can  it  be  fairly  traced  to  his  employment 
as  a  ooutributing,  proximate  cause,  or  did 
it  come  from  a  hazard  to  which  he,  in 
common  with  others,  would  have  bean 
equally  exposed  apart  from  t^e  employ- 
mentt  No  direct  causal  relation  is  claimed 
in  the  partiinilar  that  the  nature  of  the 
business  of  manufacturing  sugar,  in  itsdf. 
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exposes  its  employees  to,  nnuaual  risk  or 
danger  of  accident  of  tliis  nature." 

After  discueging  the  fact  that  deceased 
w»e  protected  under  the  act  against  the 
extr.1  hazards  to  which  he  was  exposed  in 
tra.vel  under  his  contract  of  emploj^ment, 
tlie  court  continued:  "At  the  time  of  hia 
accident  he  was  passing  on  foot  aJong  a 
familiar  highway,  upon  which  was  ice  and 
snow, — a  natural  condition  of  that  season 
of  the  year,— involving  an  increased  risk 
and  added  danger  oE  falling,  cunimon  to 
all,  and  known  to  all.  .  .  .  Wliile  it  is 
indicated  by  the  record  that  he  desired  to 
take  a  street  car,  and  was  walking  or  run- 
ning towards  one  for  that  purpose,  to 
nssert  that  he  was  injured  in  attempting 
to  take  or  board  a  car  would  be  ti  mislead- 
ing overstatement.  .  .  .  The  board  found 
that  'he  started  from  the  sidewalk  toward 
tlic  car  with  the  intention  of  boarding  the 
same.'  .  .  .  Slipping  upon  snow-covered 
ice  and  falling  wliile  walking  or  running 
is  not  even  what  is  known  as  peculiarly  a 
street  risk;'  neither  is  it  a  recognized 
extra  hazard  of  tra.vel  or  particularly  in- 
cidental to  the  employment  of  those  who 
are  called  upon  to  make  journeys  between 
towns  on  business  missions.  These  dis- 
tinctions are  recognized  and  the  rule  cor- 
rectly stated  in  an  opinion  of  the  Michigan 
Industrial  Acci.  Board,  filed  in  Worden  v. 
Comtoiinwealth  Power  Co.  20  Det,  L.  N.  No. 
39  (Dec.  27,  1»13)  as  follows :  'It  must 
also  appear  that  the  injury  arose  out  of 
the  employment  and  was  a  risk  reasonably 
incident  to  such  employment,  as  distin- 
j,'ui8hed  from  risks  to  which  the  general 
public  is  exposed.  To  illustrate  .  ...  it 
might  be  fairly  said  that  one  of  the  most 
I'umuion  risks  to  which  the  general  public 
is  exposed  is  that  of  slipping  and  falling 
upon  ice.  This  risk  is  encountered  by 
people  generally,  i -reBpective  of  employ- 
mank  .  .  .'  Thia  unfortunate  accident 
resulted  from  a  risk  common  to  all;  and 
which  aroei>  from  no  special  exposure  to 
dangers  of  the  road  from  travel  and  trafGc 
upon  it;  it  was  not  a  hazard  peculiarly 
incidental  to  or  connected  with  deceased's 
employment,  and  therefore  is  not  shown  to 
have  a  causal  connection  with  it,  or  to 
have  arisen  out  of  it." 

By  the  great  weight  of  authority  it  ap- 
pears, in  the  absence  of  special  circum- 
stances bringing  the  accident  within  the 
scope  of  the  employment,  that  no  compen- 
sation is  recoverable  by  a  workman  wlio  is 
injured  while  on  hia  way  to  or  from  hia 
■work.  Note  in  L.R.A.1919A,  331.  In  De 
Constantin  v.  Public  Servioe  Commiasion, 
73  W.  Va.  32.  L.R.A.1016A,  329,  83  S.  E. 
8H.  the  rule  is  laid  down  as  follows:     "It 
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the'  place  at  which  the  injur;  occurred  ii 
brought  within  the  contract  of  employiuent. 
by  the  requirement  of  its  use  by  the  em- 
ployee, so  that  he  has  no  diacretion  or 
choice  OB  to  his  mode  or  manner  of  coming 
to  work,  such  place  and  its  use  seem 
logically  to  become  elements  or  factors  in 
tha  employment,  and  the  injury  thus  arisen 
out  of  the  employment  and  is  incurred  in 
the  oourse  thereof.  But  on  the  contrary. 
if  the  employee,  at  the  time  of  the  injury. 
ba«  gone  beyond  the  premises  of  the  em- 
ployer, or  has  not  reached  them,  and  bis 
chosen  hb  own  place  or  mode  of  travel,  the 
injury  does  not  arise  out  of  his  employ- 
ment, nor  is  it  within  the  sct^  thereof." 

From  the  undisputed  facta  in  thia  case  it 
is  plain  that  claimant  was  not  in  any 
sense  obliged  to  work  at  his  home  at  any 
time,  or  at  all.  As  matter  of  fact  he  wis 
not  working  anywhere  when  the  accident 
occurred,  but  was  on  his  way  to  his  em- 
ployer's shop  to  begin  work.  UpiKi  princi- 
ple and  authority  it  must  be  held  that 
a  repairer  of  musical  instruments,  who 
slips  on  the  ice  and  is  injured  while  going 
to  his  work,  cannot  be  held  to  be  injured  in 
the  course  of  his  employment,  nor  does  the 
injury  arise  out  of  his  contract  of  employ- 
ment. Upon  facta  like  these  here  dis- 
closed, or  analogous  to  .them,  no  ease  can 
t>e  found  where  the  Workmen's  Compensa- 
tion Act  has  been  held  to  apply. 

The  judgment  is  therefore  reversed,  snd 
the  cause  remanded,  with  directions  to 
affirm  the  conclusions  and  judgment  of  the 
Industrial  Commission. 

Judgment  reversed,  and  cauae  Temaaded 
with  directions. 
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MABY  DZIKOWSKA 

SUPERIOR  STEEL  COMPANY  etal-Appts. 

(259   Pa.  578,   103  Atl.   351.) 

Worknioii's     eompensntloa     ^     tnjnrr 

from  Il|e;litlng  cl^rette. 

An  injury   to  a  workman  by  lire  when, 
durini^   a    lull   in   the   wwk,   he   rtrikes  a 


Nole.  —  As  to  injariea  from  accidents 
"arising  out  of  and  in  the  course  of"'  the 
employment  within  the  meaning  of  the 
Workmen's  Compensation  Acts,  see  the  an- 
notation following  Mueller  Constr.  Co.  v. 
Industrial  Bd.  post,  891.  Also  Be«  that 
annotation  for  references  to  other  annota- 
tions coverine  various  queations  arisiDg  un- 
der the  Workmen'*  " 


•  Compemation  Acta. 

n,  Google 
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mAteh  to  light  r  cig&rette,  whioh  ignites 
tlie  oil-soaked  ipron  which  the  work  re- 
quires him  to  near,  arines  in  the  course  of 
Ilia  emptojment  within  the  meaning  of  the 
Workmen's  CompenBation  Act. 
For  other  oaatu,  tee  Matter  and  Berwnit,  II. 
o,  i,  iH  Diff.  ISS  N.  S. 

(Janimiy  7,  1918.) 

APPEAL  bj  defendants  from  an  order 
of  the  Court  of  Common  Pleas  for  Al- 
legheny County  dismisKing  exceptions  to  a 
decision  b;  the  Compeniintian  Board  in 
favor  of  claimant  in  a  proceeding  by  her, 
under  the  Workmen's  Compensation  'Act, 
to  rppover  compensation  for  the  deaOi  of 
her  husband.     Affirmed. 

The  facta  are  staled  in  the  opinion. 

Messrs.  John  G.  Frazer,  David  A.  ■ 
Reed,  and  Reed,  Smith,  Shaw,  A  Deal, 
for  appellants:  j 

Tlie  accident  to  Victor  Dzlkoirska  did  | 
not  occur  in  the  course  of  his  employment,  ; 
within   the   meaning   of   the   provisions   of  : 

3  301  of  the  Workmen's  Compensation  Act.  ' 
Tomkoska   v.    Pressed    Steel    Car    Co.    2 

Dep.  Rep.  (Pa.)  170!);  Peterson  v.  Davis 
Lupton's  Sons  Co.  2  Dep.  Rep.  (Pa.)  S42j 
Reed  y.  Great  Western  R.  Co.  [190B]  A. 
C.  31,  78  L.  J.  K.  B.  N.  S.  31,  09  L.  T. 
N.  S.  781,  25  Timed  L.  R.  3B,  63  Sol.  Jo. 
31,  2  B.  W.  C.  C.  109;  Smith  v.  Lancashire 

4  Y.  R.  Co.  [189B]  1  Q.  B.  141,  68  L.  J. 
Q.  B.  N.  S.  51,  47  Week.  Rep.  148,  79  L. 
T.  N.  S.  633,  15  Times  L.  R.  84. 

Mr.  Allan  Davis,  for  appellee; 

Deceased  was  injured  by  an  accident  oc- 
curring in  the  course  of  his  employment, 
within  the  meaning  of  the  Workmen's  Com- 
pensation  Aet. 

Botto  v.  Hamilton,  20  Dauphin  Co.  Rep. 
57;  Beeson  t.  National  Asbestos  Co.  3  Dep. 
Rep.  (Pa.)  77 i  Amcrzors  y.  Jones,  2  Dep. 
Rep.  (Pa.)  2517;  McManua  t.  Winter  Gar- 
den Co.  2  Dep.  Rep.  (Pa.)  1080;  Chambers 
T.  Woodbury  Mfg.  Co.  106  Md,  406,  14 
L.R^.(N.S.)  333,  lis  AU.  290;  Bolden  v. 
Oeer,  2  Dep.   Rep.    {Va.)    2071. 

Potter,  J.,  delivered  the  opinion  of  the 

This  is  an  appeal  by  the  Supnrior  Steel 
Company,  and  the  .ifitna  Life  Insurance 
Company  aa  insurance  carrier,  from  an 
order  of  the  court  of  common  pleas  of  Al- 
legheny county,  digmiaaing  exceptions  to  a 
decision  by  the  Workmen's  Compensation 
Board,  awarding  coinpensation  to  the  wid- 
ow and  minor  children  of  Tistor  Dcikows- 
ka,  deceased.  | 
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dismissal  of  exceptions  filed  by  ap- 
pellants. They  raise  but  one  quest itai, 
which  is  stated  in  substantially  the  same 
form  by  counsel  for  appellants  and  appel- 
lee, the  statement  of  the  latter  being  as 
follows:  "During  an  intcrmiKsion  in  the 
work  of  a  mill  an  employee  struck  a  match, 
supposedly  for  the  purpose  of  lighting  a 
stogie  or  cigarette,  and  as  a  result  his 
clothing  caught  fire  and  he  was  fatally 
burned.  Was  he  injured  by  an  accident 
occurring  in  the  courae  of  his  employment, 
within  th«  meaning  of  tha  Workmen's  Com- 
pensation Act  of  1015!" 

Section  301  «f  the  act  of  June  %  101& 
(P.  L,  736),  provides  tliat,  when  employer 
and  employee  shall  by  agreement,  either 
express  or  implied,  accept  the  elective  com- 
pensation provisions  of  the  act,  ''compen- 
sation for  personal  injury  to,  or  for  the 
death  of,  such  employeee  by  an  accident, 
in  the  course  of  hie  employment  shall  be 
made  in  all  canes  by  the  employer,  wilhout 
regard  to  negligence,  .  .  .  provided  that 
no  compensation  shall  be  made  when  the 
injury  or  death  be  intentionally  self-inQict- 
ed." 

In  the  same  section  it  is  further  provid- 
ed: "The  t«rm  'injury  by  an  accident  in 
the  course  of  his  employment,'  as  used  in 
this  article,  shall  not  include  an  injury 
caused  by  an  act  of  a  third  person  intended 
to  injure  the  employee  because  of  reasonx 
personal  to  him,  and  not  directed  against 
him  as  an  employee  or  because  of  his  em- 
ployment; but  shall  include  all  other  in- 
juries sustained  while  the  employee  is  actu- 
ally engaged  is  the  furtherance  of  the 
buainesa  or  aflfaira  of  the  employer,  whether 
upon  the  employer's  premises  or  elsewhere. 

In  the  case  at  bar  Dzikowaiu,  appellee's 
husband,  with  other  workmen,  was  engaged 
in  the  shipping  room,  loading  steel  upon 
a  railroad  car.  They  had  loaded  all  the 
steel  at  hand,  and  were  wtiiting  for  the 
arrival  of  trucks  with  more  steel.  Diik- 
owst^a  wore  an  apron  of  burlap,  and  albd 
had  burlap  wrapped  around  his  arms  for 
the  purpose  of  protecting  him  in  handling 
the  steel,  much  of  which  was  oiled,  so  that 
his  clothing  was  more  or  leas  saturated 
with  oil.  He  stepped  out  of  the  aliipping 
room  and  went  into  a  box  car,  supposedly 
in  order  to  smoke,  as  he  said  afterwarilH 
that  in  striking  a  match  upon  his  trousers 
the  burlap  apron  caught  Are.  No  one  saw 
him  at  the  moment,  but  directly  afterward 
ho  ran  out  of  the  car  all  oflaau,  and  was- 
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fO   badly   burned   that   hU   deatfi    resulted 

ill  a  few  daya. 

In  the  Compensation  Acts  of  some  of  the 
states  compensation  ia  allowed  only  for 
injuries  "arising  out  of  and  in  the  course 
of  his  employment,"  thus  attaching  two 
conditions  to  the  right  to  recorer.  In  the 
Pennsylvania  statute  the  words  "Arising 
out  of"  do  not  appear,  and  we  are  there- 
fore relieved  from  the  necessity  of  consider- 
ing the  question  whether,  in  this  ease,  the 
accident  arose  out  of  or  waa  due  to  the 
character  of  the  employment.  L'nder  our 
statute,  compensation  ia  gi>en  for  person- 
al injury  or  death  of  an  employee  "hy  an 
accident  in  the  course  of  his  employment," 
mid  it  is  further  provided  that,  while  the 
term  used  shall  not  include  certain  injuries 
caused  by  acts  of  third  persons,  it  "shall 
include  all  other  injnries  sustained  while 
tlie  employee  Is  aetuslly  engaged  in  the 
furthersnce  of  the  huainess  or  affairs  of 
the  wnployer,  whether  Tlpon  the  employer's 
premises  or  elsewhere." 

The  fact  that,  in  the  present  case,  Dzik- 
uweka  met  with  an  accident  during  a  short 
interval  of  waitin);  tor  the  arrival  of  more 
material  to  load  made  no  difference.  His 
period  of  employment  was  not  broken  there- 
by. He  was  discharging  precisely  the  duty 
laid  upon  him  by  his  employer,  and  in  the 
manner  expected  of  him.  As  the  court  be- 
low said:  "This  was  not  a  rest  period, 
ft  waa  not  a  period  when,  hy  the  rules  of 
the  employment,  the  employee  was  free  from 
the  dutlea  of  his  employment.  It  was  an 
indeterminate  period  of  waiting  for  the 
occurrence  of  an  event  which  would  renew 
the  active  operations  of  the  employment. 
That  might  be  a  minute,  or  It  might  be 
very  much  more.  But  the  employee  had 
not  been  called  off  from  work,  and,  in  re- 
newing his  work,  would  not  be  called  back. 
He  was  there  ready  to  work  as  soon  as  tlio 
material  was  ready  for  his  hand." 

What  we  regard  as  a  sound  statement  of 
ihc  principle  involved  appears  in  1  Honnold 
on  Workmen's  Compensation,  §  111,  as  fol- 
lows: "It  cannot  be  said  that  the  employ, 
inent  is  hioken  by  mere  intervals  of  leisure 
^ucli  aa  those  taken  for  a  meal.  If  an  acci- 
dent happened  at  such  a  time,  there  would 
be  no  break  in  the  employment,  even  though 
the  workman  is  paid  by  the  hour  for  the 
time  he  is  actually  at  work,  especially 
where  the  accident  occurs  on  the  employer's 
premises,  or  about  his  property,  unless  the 
workman  is  doing  something  wliolly  foreign 
to  his  employment.  Acta  of  ministration 
)iy  a  servant  to  himself,  such  as  quenolung 
his   thirst,    relieving    his    hunger,    protect- 
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ing  himself  from  excessive  cold,  perform- 
ance of  which  while  at  work  is  reasonably 

necessary  to  his  health  and  comfort,  are 
incidents  to  his  employment  and  acts 
of  service  therein  within  the  Workmen's 
Compensation  Acts,  though  they  are  only 
indirectly  conducive  to  the  purpose  of  the 
employment.  CcosequeDtly,  no  break  in  the 
employment  is  caused  by  the  mere  fact  that 
.  the  workman  is  ministering  to  hia  personal 
comforts  or  necessities,  as  by  warming 
himself,  or  seeking  shelter,  or  by  leaving 
hia  work  to  relieve  nature,  or  to  procure 
drink,  refreshments,  food,  or  fresh  air,  or 
to  rest  in  the  shade.'' 

Nor  do  we  regard  the  fact  that  the  ac- 
cident resulted  from  his  etrilcing  a  match 
for  the  purpose  of  enabling  him  to  smrice 
at  that  time  and  place  as  being  sufficient 
to  debar  him  and  his  dependents  from  the 
benefits  of  the  statute.  It  is  not  unrea- 
sonable for  workmen  to  smoke  out  of  doors 
during  intervals  of  work,  where  it  does  not 
interfere  with  their  duties.  And  in  this 
instance  the  foreman  -testified  that  be  did 
not  interfere  with  the  men  when  they  were 
smoking  outside  of  the  building,  but  he  did 
not  allow  smoking  inside. 

The  evidence  showed  that  the  burlap 
apron  worn  by  Diikowska  for  the  purpose 
of  protecting  his  clothes  while  he  waa  work- 
ing, which  was  soaked  with  oil  from  the 
Hti-el,  first  caught  fire  from  the  mutch,  and 
the  flames  communicated  te  the  burlap 
wrappings  on  hia  anus,  worn  for  the  same 
purpose,  and  also  oil-soaked.  If  he  bad  not 
worn  these  wrappings,  or  if  they  had  uul 
become  unusually  inflammable  by  reason  uf 
the  work  in  which  he  was  engaged  for  hits 
employer,  the  accident  would  probably  not 
have  occurred.  It  is  not  unusual  for  meii 
to  strike  matches  on  their  trousers,  with- 
out thought  of  danger.  The  peril  in  the 
present  case  arose,  or  was  at  least  greatly 
increased,  by  the  use  of  burlap  wrappings, 
worn  for  the  purposes  of  the  workmen's 
employment,  and  their  inflammable  condi- 
tion resulted  directly  from  that  employ- 
ment. Dzikowska  was,  of  course,  negligent 
in  striking  the  match  upon  his  oil-aoaked 
clothes.  But,  under  the  Workmen's  Com- 
pensation Act  of  1915,  contributory  negli- 
gence on  the  part  of  the  workman  is  not 
a  defense.  The  employer  is  liable  for  ac- 
cidents in  the  course  of  employment,  except 
for  injuries  "intentionally  self- in  Dieted.'' 
or  caused  by  an  act  of  a  third  person,  in. 
tended  to  injure  the  worknian  for  reasons 
personal  to  him. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  ■' 
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Worluneit'i  compensation  —  Injury  be- 
fore working  honre  —  In  coarse  oi 
emplo)>input . 

1.  That  a.D  nocidant  to  a  foreman  ot  wood 
conatrurtion  on  a  building  occurred  before 
his  working  time  began  in  tbe  morning 
does  not  prevent  it  from  being  in  tlie  course 
of  his  employment  within  the  meaning  of 
Ihe  Workmen's  Com|)eiiiia.tion  Act,  if  it  oc- 
<nirred  while  be  waa,  according  to  custom, 
securing  materials  for  the  day'a  work. 
For   other   oasei,   sea   Matter  (mtf  Servant, 

//.  a,  I,  m  Dig.  1-J2  N.  B. 
Same  ^  arising  out  of  employment. 

2.  lajurj  to  a  foreman  of  wood  construc- 
tion on  a  building,  by  being  struck  by  an 
Kutomobila  while  crossing  a  public  high- 
u'ay  to  telephone  for  materials  for  the 
work,  arises  out  of  liia  employment  within 
the  meaning  of  the  Workmen's  Compensa- 
tion Act. 

for   other  casft,  tee   Master  and   Servant, 

II.  «,  1,  in  Dig.  1-52  .V.  8. 
Same   —  HndinK  by   accident  board   ^ 

3.  A  Anding  by  tbe  industrial  accident 
l)oard,  on  cnnflicting  evidence,  of  total  and 
permajient  disability,  is  conclusive  on  the 

for  other  eate»,  see  Courts,  I,  e,  X,  in  Dig. 


1-SZ  -v.  S 

(February  20,  1918.) 

ERROR  to  tbe  Circuit  Court  for  Cook 
County  to  review  a  judgment  nITirniiiig 
a  decision  of  the  industrial  accident  board 
in  favor  of  claimant  in  a  proceeding  by  him, 
under  the  Workmen's  Compensation  Act, 
to  recover  compensation  for  accidental 
injuries  suetained  by  him  while  in  defend- 
ant's employ.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  J.  IiaTery  and  Sbep- 
ard,  McCormlck,  Ttiomaaon,  Ktrkland, 
A  Pntt4?F9on,  for  plaintiff  in  error; 

The  accident  did  not  arise  out  of  the 
employment. 

Eii<;ene  Dietzen  Co.  »,  Industrial  Bd. 
279    III.    22,    116    N.    E.    684,    Ann.    Gas. 

Note.  —  As  t«  injuries  from  accidents 
"arising  out  of  and  in  tiie  course  of"  the 
employment,  within  tlie  meaning  of  tho 
Workmen's  Compensatiim  Statutes,  see  the 
annotation  following  this  case,  post,  8D(t. 
Also  see  that  annotation  for  references  to 
other  annotatians  covering  various  ques- 
tions arising  under  the  Workmen's  Compen- 
sation Acts. 
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IBiaii,  764,  U  N.  C.  C.  A.  126;  Hopkins  v. 
Michigan  f?ugar  Co.  184  Mich.  87,  1..R.A, 
IOWA,  310,  150  N.  W.  325;  Trim  Joint 
Diat.  School  Bd.  v.  Kelly  [lfll4]  A.  C.  607, 
W.  C.  t  Ins.  Rep.  300,  83  L.  J.  P.  C.  N.  S. 
220,  111  L.  T.  K.  S.  305,  30  Times 
L.  R.  452,  ns  eoL  Jo.  483,  48  Ir.  L. 
T.  141,  Ann.  Cas.  1915A,  104;  Dennis 
V.  White  [1916]  2  K.  B.  1,  W.  C.  &  Ins. 
Hep.  lOe,  85  L.  J.  K.  B.  N.  S.  862,  114  L. 
T.  N.  S.  67lt,  60  Sol.  Jo.  .185,  9  B.  W.  C.  C. 
2oO;  Reed  v.  Baker  [1016]  1  K.  B.  827,  W, 
I  C.  &  Ins.  Rep.  133,  83  L.  J.  K.  B.  N.  S.  869, 
114  L.  T.  N.  S.  828,  32  Times  L.  R.  382. 

00  Sol.'  Jo.  402,  9  B.  W.  C.  C.  361;  Andrew 
V.  FailBworth  Industrial  Soc.  [1904]  2  E.  B. 
32,  T3  L.  J.  K.  B,  N.  S.  511,  H8  J.  P.  400, 
52  Week.  Rep.  451,  90  L.  T.  N.  S.  811, 
20  Times  L.  R  429,  6  W.  C.  C.  11;  Kelly 
V.  Kerry  County  Council,  42  Ir.  L.  T.  23, 

1  B.  W.  G.  C.  134;  Klawinski  v.  Lake 
Shore  4  M.  S.  R.  Co.  185  Mich.  643,  L.ii.A. 
1916A,  342,  152  N.  W.  213;  Hoenig  v.  In- 
dustrial Commisainn,  150  Wis.  646,  L.R.A. 
1916A,  339,  150  N.  W.  B96,  8  N.  C.  C.  A. 
192;  Sheldon  v.  Xeedhara,  111  L.  T.  N.  S. 
720,  30  Times  L.  R.  5TO,  50  Sol.  Jo.  652, 
137  L.  T.  Jo.  212,  [1014]  W.  G,  k  Ins.  Rep. 
270,  7  B.  W.  G.  C.  471;  Hadwin  v.  Shep- 
herd [1915]  W.  C.  k  Ins.  Rep.  603;  Kit- 
chenham  v.  The  "Johannesburg"  [1911]  A. 
C.  417,  80  L.  J.  K.  B.  N.  S.  1102,  105  L.  T. 
N.  S.  118,  27  Times  L.  R.  S04,  65  Sol.  Jo. 
509,  4  B.  W.  C.  C.  311;  Brown  v.  Decatur, 
188  TU.  App.  147;  Newman  v.  Newman, 
100  App.  Div.  745,  156  N.  Y.  Supp.  665, 
affirmed  in  218  N.  Y,  325,  113  N.  E.  332; 
UeVoe  V.  Sew  York  5tatfl  R.  Co.  169  App. 
Div,  472,  155  K.  Y.  Supp.  12,  affirmed  in 
2J8  N.  Y.  318,  L.R.A.1917A,  250,  113  N.  E. 
2o8;  Syramonds  v.  King  [1915]  W.  C.  i 
Ins.  Rep.  282,  8  B.  W.  C.  C.  1B9. 

The  parties  were  not  operating  under  the 
Workmen's  Compensation  Act. 

Vaughan's  Seed  Store  v.  Simonini,  276 
111.  477,  114  N.  E.  163,  Ann.  Cas.  1S18B, 
713,  14  N.  C.  C.  A.  1075;  Gibson  v.  People's 
Oil  Co.  276  111.  73,  114  N.  E.  615;  New- 
man T.  Newman,  169  App.  Div.  745,  15.> 
N.  Y.  Supp.  606,  affirmed  in  218  N.  Y,  325, 
113  N.  E.  332;  DeVoe  v.  New  York  Stata 
R.  Co.  199  App.  Div.  478,  155  N.  Y.  Supp. 
12,  affirmed  in  218  N.  Y.  318,  L,RJi.l917A, 
250.  113  N.  B.  256. 

Mr.  Georgo  £.  FIdler,  for  defendant  in 

The  accident  arose  out  of  the  employ- 
Chicago  Dry  Kiln  Co.  v.  Industrial  Bd. 
276  Dl.  556,  114  N.  E.  1009,  Ann.  Cas. 
1B18B,  646;  Parker-Waahlngton  Co.  v.  In- 
dustrial Bd.  274  111.  498,  113  N.  E.  976; 
Armour  v.  loduatrial  Bd.  273  IlL  680,  113 
N.  £.  138;  Victor  Chemical  Works  T.  In- 
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(luatrial  Bd.  274  lU.  11,  113  N.  E.  173, 
Ann.  Cas.  1018B,  627;  Pigeon's  Case,  210 
MftSB.  51,  102  N.  E.  932,  Ana.  Cas.  1915A, 
737,  4  N.  C.  C.  A.  alB;  Munn  v,  Induetrial 
Bd.  274  111.  70,  113  N.  E.  110,  12  N.  C.  C. 

A.  852;  ZabriaH  v.  Erie  R.  Co.  88  N.  J.  L. 
286,  L.R.A.1916A,  316,  92  Atl,  386;  Browti 
V.  Decatur,  188  III.  App.  147;  McNicol's 
Case,  215  Mass.  487,  L.R.A.19ieA,  306, 
102  N.  E.  (i»7,  4  N.  C.  C.  A.  522;  Donovan's 
Case,  217  Mbbs.  76,  104  N.  E.  431,  Ann.  Cas. 
UI15C.  778.  4  N.  C.  C.  A.  540;  Sundine'a 
Case,  218  Mass.  1,  t.R.A.I91flA,  318.  105 
X.  E.  433,  5  N.  C.  C.  A.  616;  Reithel's 
Case,  222  Masa.  183,  L.R.A.1910A,  304, 
100  N.  E.  961,  11  N.  C.  C.  A.  236;  Mil- 
waukee V.  Althoff,  156  Wia.  88,  L.R.A. 
1»18A,  327,  145  N.  W.  238,  4  N.  C.  C.  A. 
110;  Rett  V.  Hughes,  52  Scot  L.  R.  93; 
MTJeice  v.  Singer  Sewing  Mach.  Co.  48 
Scot.  L.  E.  15,  4  B.  W.  C.  C.  351;  Moore  v. 
Manchester  Linera  [1010}  A.  C.  498,  70  L. 
J.  K,  B.  N.  S.  1176,  103  L.  T.  N.  S.  226, 
26  Times  L.  R.  618,  54  Sol.  Jo.  703,  3  B.  W. 
C.  C.  527;  Rowland  v.  Wris;ht  [1009]  1  K. 

B.  983,  7T  L.  J.  K.  B.  N.  S.  1071,  99  L.  T.  N. 
S.  758.  24  Times  L.  R.  852;  McDonald  v. 
The  Banana  [1908]  2  K.  B.  926,  24  Times 
L.  R.  387,  52  Sol.  Jo.  741,  1  B.  W.  C.  C.  185. 

The  parties  were  operating  under  the 
Workmen's  Compensation  Act, 

Suburban  Ice  Co.  v.  Industrial  Bd.  274 
III.  830,  113  N.  E.  979;  Munn  t.  Indus- 
trial Bd.  274  ni.  70,  113  N.  E.  110, 
12  N.  C.  C.  A.  662. 

Applicant  was  wholly  and  permanently 
incHparitated. 

Ciiicago  Dry  Kiln  Co.  v.  Industrial  Bd. 
276  111.  656,  114  S.  E.  1009,  Ann.  Caa. 
1918B,  645;  Parker-Washington  Co.  v.  In- 
dustriiU  Bd.  274  111.  498,  113  N.  E.  976; 
-Armour  v.  Induetrial  Bd.  273  III.  590,  113 
N.  E.  138. 

Craig,  J.,  delivered  the  opinion  of  the 

This  is  a  writ  of  error  to  review  the 
judgment  of  the  circuit  court  of  Cook 
county,  affirming  the  decision  of  the  in- 
dustrial board  of  tliis  sta,te,  awarding  de- 
fendant in  error  Joseph  Belanger  compen- 
sation tor  accidental  injuries  sustained  by 
liim  while  in  the  employ  of  plaintifT  in  error 
the  Mueller  ConHtruetion  Company,  The  ac- 
cident occurred  on  the  morning  of  Novem- 
ber 19.  1914,  by  defendant  in  error  being 
struck  by  an  automobile  wliile  in  the  act  of 
crossing  Chicago  avenue  to  telephone  for 
materials  to  he  used  in  tlie  rema<lclin(i  of  a 
building  on  which  he  was  at  work  for  plain- 
tiff in  error.  The  industrial  board  found 
defendant  in  error  was  permanently  dis- 
abled, a.tid  allowed  lim,  in  addition  to  his 
Arst  hospital  and  medical  aid, 
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tion  at  .ihe  rate  of  912  per  irttk  ontil  a 
sum  equal  to  $3,500  ahould  be  paid,  and 
a  pension  of  $280  per  year  after  that,  pay- 
able in  monthly  inatalmenta,  as  Icmg  aa  he 

The  main  e''*"nde  urged  for  a  reveraal  at 
the  judgment  are:  First,  that  the  parties 
were  not  operating  under  the  Workmen's 
Compensation  Act  at  the  time  of  the  inju- 
ry 1  second,  that  the  accident  did  not  ariae 
out  of  and  in  the  course  of  the  employ)u«al: 
and,  third,  that  the  defendant  in  error  wu 
not  wholly  and  pemanentty  incapacitated 
from  work. 

At  the  time  of  the  accident  plaintiff  in 
error  was  engaged  in  remodeling  the  Cathck 
lic  cathedral  at  the  corner  of  State  and 
Superior  streets,  in  the  city  of  Chicago. 
Defendant  in  error  was  its  foramaii  in 
charge  of  the  carpenter  work.  As  such 
I  foremnn,  he  ordered  atl  materials,  hired 
and  discharged  the  men  under  bim.  and 
had  full  control  of  the  work.  In  cn'der  to 
properly  perform  the  duties  of  bis  poaltion. 
it  was  customary  for  him  to  be  at  the 
building  in  the  morning  from  twenty  to 
thirty  minutes  before  tlie  other  workmen, 
to  order  materials,  look  over  the  building. 
and  in  a  general  way  make  preparation  for 
the  day'a  work.  The  men  under  him  report- 
ed at  8  o'clock  in  the  mominff  aad  quit 
at  5  o'clock  ID  the  afternoon.  He  was  p*id 
by  the  hour,  from  S  to  12  in  the  forenoon 
and  from  1  to  6  o'clock  in  the  afternoon. 
He  received  no  extra  pay  tor  reporting  in 
advance  of  the  other  men.  On  the  afternoon 
of  the  day  preceding  the  accident,  he  had 
directed  one  of  his  men  to  telephone  for 
lumber  which  he  would  need  tbe  first  thing 
in  the  morning,  and  the  man  had  reported 
to  him  that  the  lumber  company  would  be 
unable  to  make  the  delivery  before  noon  of 
the  following  day.  No  telephone  had  been 
installed  in  the  building  on  which  the 
defendant  in  error  was  at  work,  and  when 
the  occasion  arose  for  the  use  of  one  hi- 
waa  required  to  go  eUewhere,  During  tlie 
three  or  four  months  he  h»d  been  at  work 
on  the  cathedral,  he  or  the  meu  under  his 
direction  had  used  some  telephone  in  the 
vicinity  a  dozen  or  more  times.  Defendant 
in  error  on  these  oceaaiona  advanced  the 
money  to  pay  the  phone  chargea,  and  the 
same  was  repaid  to  him  by  plaintiS  iu  error 
when  ha  turned  in  his  expense  account. 
This  had  beeu  the  practice  during  ail  the 
time  he  was  at  work  on  this  job.  On  the 
day  of  the  accident  he  reached  the  building' 
at  about  7:30  o'clock  in  the  morning.  At 
that  time  two  of  the  other  men  who  work- 
ed on  the  job  were  there.  He  opened  the 
doors  in  the  basement,  where  the  tools  were 
kept,  and  started  to  telephone  to  a  himber 
company  for  lumber  for  use  iu  that  day'* 
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•iTork.  He  wpnt  nortli  on  Cass  street  to 
Chicago  svenue,  which  is  about  half  a  block 
from  the  building,  and  started  to  cross  the 
latter  street,  when  he  was  struck  by  an 
autiMuobile  and  severely  Injured.  The  tele- 
pbcme  he  wa«  eTpecrting  to  use  vbb  in  a 
psloon  on  the  north  eido  of  Chicago  aveniie. 
He  did  not  see  the  automobile  before  be  was 
fltruek  bf  it.  As  a  result  of  the  accident,  hit 
spine,  rilM,  shoulder,  knee,  and  ankli's  were 
injured.  He  was  conflned  to  his  t>ed  about 
two  weeke,  after  whieh  time  he  was  able  to 
be  up  only  for  a  sbort  period  each  day  for 
Home  time.  At  the  time  of  the  bearing 
three  of  his  lumhar  vertebra  were  displaced, 
and  he  had  ecchymoBia  of  the  left  side,  atro- 
phy of  the  right  le^  at  the  thigh,  and  only 
the  partial  use  of  his  right  arm.  There 
is  no  diapiite  but  that  he  is  totally  snd 
permanently  incapacitated  from  doing  tbe 
kind  of  work  in  which  he  was  engaged  when 
injured,  or  any  kind  of  manual  labor  re- 
quiring lifting,  climbing,  or  heavy  physical 
exertion,  altlioiigh  there  is  some  testimony 
to  the  efTect  that  he  might  do  certain  kinds 
of  office  work  if  it  were  not  (or  the  difficulty 
cf  keeping  regular  hours. 

Ill  aupport  of  the  pisjntiff  in  error's 
drst  contention  two  points  are  made : 
First,  thst  tbe  period  of  employment  bad 
not  commenced  at  the  time  of  the  accident 
to  defendant  in  erior,  and  hence  the  ac- 
cident did  not  occur  in  the  course  of  hia 
einjiloyraent;  and,  second,  that  the  injury 
received  in  c rouging  a  public  street  was 
not  one  arising  out  of  bis  employment,  but 
arose  from  a  hazard  common  to  all  people 
who  use  tbe  public  strKeta. 

In  support  of  the  first  contention,  it  is 
urged  that,  as  Ihi-re  is  no  proof  the  parties 
had  filed  tbeir  il.ction  to  come  under  the 
act,  but  were  biuught  under  its  provisiODs 
ttutomatieally  because  tbe  enterprise  in 
which  tiiey  were  enica^ed  was  one  of  thoai! 
mentioned  in  g  3  of  the  act,  there  is  no 
liability  until  the  time  for  the  actual  com- 
moncement  01"  work.  The  statute  makes  the 
employer  liable  for  all  accidental  injuries 
sustained,  "arising  out  of  and  in  the  course 
of  the  employment,"  The  words  "arising 
out  of"  and  the  words  "In  tbe  course 
of"  are  used  conjunctively.  In  order  to 
aatisfy  the  statute,  both  conditions  must 
concur.  It  is  not  sufficient  that  the  acci- 
dent occur  in  tbe  course  of  the  employment, 
but  the  causative  danger  must  also  arise 
out  of  it.  The  words  "arising  out  of  refer 
to  thp  origin  or  cause  of  the  accident,  and 
arp  di^scrlptive  of  its  character,  while  the 
words  "in  the  course  of"  refer  to  the  time, 
place,  and  circumstances  under  which  the 
accident  takm  place.  Fitzgerald  t.  W.  O. 
Clarke  &  Sons  [lOOS]  2  K.  B.  79S.  77  L.  J. 
K.   B.   N.  S.    1018,  9»  L.  T.  N.  B.   101, 
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1  B.  W.  C.  C.  197;  Eugene  Dietzen  Co.  v. 
Industrial  Bd.  279  III.  11,  lie  N.  B.  S84, 
Ann.  Cas.  1918B.  794,  14  N.  C.  C.  A.  125. 
By  the  use  of  these  words  it  was  not  the 
intentioa  of  the  legislature  to  make  the  em- 
ployer an  insurer  against  all  accidental  in- 
juries which  might  happen  to  an  employee 
while  in  the  course  of  the  employment,  but 
only  for  such  injuriea  arising  from  or  grow- 
ing out  of  the  risks  peculiar  to  the  nature  of 
the  worit  in  the  scope  of  the  workman's  em- 
ployment, or  incidental  to  such  employment, 
and  accidents  in  which  it  is  possible  to  trace 
the  injury  to  some  risk  or  hazard  to  which 
tbe  employee  Is  exposed  in  a  special  degree 
by  reason  of  such  eraploymant.  Risks  to 
which  all  persons  similarly  situated  are 
equally  exposed  and  not  traceable  in  some 
appcial  degree  to  the  particular  employment 
are  excluded.  This  intention  is  manifest 
by  the  act  in  confining  its  automatic  pro- 
visions to  certain  hazardous  employments 
enumerated  in  §  3  of  the  act.  The  em- 
ployments included  are  restricted,  and  have 
special  reference  to  those  that  are  danger- 
ous to  lives  and  limbs  of  those  employed 
therein.  The  leason  for  the  classification 
is  that  experience  has  shown  that  those 
engaged  in  such  occupations  are  subject 
to  special  risks  and  haeards  peculiar  to 
those  occupations,  not  CMnrnon  to  other 
employments,  and  that  it  is  but  just  that 
society  should  be  made  to  bear  a  portion  of 
the  burdens  arising  from  the  accidental 
injuries  peculiar  to  the  risks  of  those  em- 
pioymentK,  as  a  part  of  the  cost  of  such 
bnsiness. 

In  'Eugene  Dietzen  Co.  v.  Industrial  Bd. 
supra,  on  the  authoritv  of  Moore  v,  Kfen- 
ehoster  Liners  [1910]  A.  C.  498,  79  L.  J.  K. 
B.  N.  8.  1175.  103  L.  T.  N.  S.  228.  2B  Times 
L.  R.  818.  54  8c)i.  Jo.  703.  3  B.  W.  C.  C. 
S27,  we  held  an  acciilent  arises  in  the 
course  of  the  employment  if  it  takes  place 
while  the  employee  is  doing  what  a  man  so 
employed  may  reasonably  do  within  a  time 
during  which  he  is  employed,  and  at  a 
place  where  he  may  reasonably  be  during 
that  time  to  do  such  thing;  and  that  an 
accident  arises  out  of  the  employment  when 
it  results  from  a  risk  reasonably  incidental 
to  the  employment,  and  arising  from  some 
cause  "which  might  have  been  contemplated 
by  a  reasonable  person,  when  entering  the 
employment,  as  incidental  to  it."  In  speak- 
ing on  this  same  subject  the  supreme  court 
of  Massarliusetts  in  McNicol's  Case,  215 
Mass.  497,  L.R.A.1916A,  308,  102  N. .  E, 
097,  4  N.  C.  G.  A,  622,  said  that  an  injury 
may  be  said  to  "  'arise  out  of  the  empli^- 
ment  when  there  is  apparent  to  the  rational 
mind,  upon  consideration  of  all  the  circum- 
stances, a  causal  connection  between  the 
cmditions  under  which  the  work  is  re- 
quired to  be  performed  and  the  resultintr 
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injui;.  Under  thie  t«at,  if  tlie  injur;  can 
be  seen  to  have  followed  lu  a  natural  in- 
cident of  the  vork,  and  to  have  been  con- 
templated by  a.  reaaonabte  person  familiar 
with  tlie  wbole  situatian  as  a.  result  of  the 
exposure  occasioned  b;  the  nature  of  tlie 
empiojment,  tlien  it  arises  'out  of  the  em- 
ployment, but  it  excludee  an  injur}'  ivhich 
cannot  fairly  be  traced  to  the  employment 
aa  a  contributing  proximate  cause,  and 
which  comes  from  a  liazard  to  which  the 
workmen  would  have  been  equally  exposed, 
apart  from  the  employmait.  The  causative 
danger  roust  be  peculiar  to  the  work  and 
not  common  to  the  neighborhood.  It  must 
be  incidental  to  the  character  of  the  busi- 
ness and  not  independent  of  the  relation  of 
master  and  servant-  It  need  not  have 
been  foreseen  or  expected,  but  after  the 
event  it  must  appear  to  have  had  its  origin 
in  a  risk  connected  with  the  employment, 
and  to  have  flowed  from  that  source  as  a 
rational  consequence." 

See  Milliken'a  Case,  216  ^faBB.  293, 
L:R.A.iei6A,  337,  103  N.  E.  888,  4  N.  C.  C. 
A.  S12i  Sanderson's  Case  224  Mass.  358, 
113  N.  K  355. 

As  a  part  of  defendant  in  error's  duties, 
he  was  required  to  order  materials  as 
needed,  and  it  may  fairly  be  said,  as  an 
incident  to  such  employment,  that  he  would 
have  occasion  to  use  and  did  use  a  tuk'- 
phone.  As  none  was  provided,  he  wuulil 
go  to  some  nearby  place  to  use  a  tcleplione 
as  occa»on  required.  In  going  to  and 
returning  from  such  a  place,  we  think  he 
was  as  much  in  the  course  of  his  em- 
ployment as  he  would  have  been  id  gowg 
to  and  returning  from  a  telephone,  if  one 
had  been  installed  on  the  premisea  In 
such  case  there  can  be  no  question  but  that, 
had  he  been  injured,  the  injury  would  have 
occurred  in  the  course  of  his  employment. 
In  the  instant  case,  as  was  his  cuHtom,  he 
had  reported,  at  the  building  in  advance  ot 
his  men,  and  at  the  time  uf  the  accident 
was  on  his  way  to  telephone  about  a  matter 
which  was  a  part  of  his  employer's  ijuainessi 
in  the  usual  course  of  his  ecoploytneut.  Un- 
der these  facta  there  can  bo  no  serioua 
question  but  that  the  accident  occurred  in 
the  course  of  the  employment.  That  it  oc- 
curred iiefore  the  actual  time  for  the  com- 
mencement of  work  is  not  controlling.  Too 
great  stress  cannot  be  placed  on  the  exact 
time  when  the  earning  of  wages  commenced 
and  ended,  but  a  reaaonaUe  time  must  be 
allowed  before  and  after  auiih  time,  and 
included  within  such  period  of  employ- 
ment, where  the  employee  is  at  a  place 
where  he  might  reasonably  be  expected  to 
be  at  such  time,  and  is  injured  in  tlie 
courw  of  the  duties  of  hia  employment,  i 
What  would  be  a  leoaonable  time  in  euch 
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case  must,  to  a  large  extent,  depend  upwi 
the  particuiar  facte  and  circumstances  of 
each  case.  In  Munn  v.  Induetrial  Bd.  374 
Hi.  70,  113  N.  E.  110,  12  K.  C.  C.  A.  052. 
we  held  an  injury  sustained  by  an  employee 
UD  hour  after  his  usual  quitting  time,  by  the 
inlialing  of  gas  in  attempting  to  put  out  a 
Are  in  the  coal  in  and  about  the  boiler 
and  engine  room  of  his  employer's  premi»ta. 
arose  out  of  and  occurred  in  the  course  of 
his  employment.  We  there  said:  "The 
mere  fact  that  at  the  time  of  the  accident 
Caaparson'a  day's  service,  according  to  tbc 
terms  of  hia  employment,  had  ended,  'n 
not  siidicient  to  autliorize  a  reversal  of  the 
finding'  that  the  accident  arose  out  of  and 
was  received  in  the  course  of  his  employ- 
ment. The  industrial  board  found  that  up- 
on his  return  to  the  boiler  room  the  second 
time  he  put  in  some  coal.  An  employiv 
should  not  be  penalized  for  working  over- 
time if  he  wishes  to  do  so,  or  for  endeavor- 
ing to  save  liis  master's  property." 

What  is  there  said  we  think  is  con- 
trolling here,  and  applies  as  vrell  to  un 
employee  coming  to  work  before  the  timi- 
for  the  commencement  of  work  as  it  dws 
after  the  hoar  for  quitting  has  arrived. 

As  to  the  otlier  branch  of  the  caw,  did 
the  accident  arise  out  of  the  employment 
or  from  any  special  risk  or  hazard  peculiar 
to  the  employment  or  incidentally  con- 
nected therewithT  This  is  by  far  the  most 
dilUcult  question  in  the  case.  A  risk  i* 
said  to  bo  "incidfntfll  to  the  employment. 
when  it  lie  longs  to  or  is  connected  with 
ivhat  a  workman  has  to  do  in  fnlfillin^ 
hia  contract  ot  service."  In  Rodger  v. 
PaislcT  School  Bd,  [1912]  S.  C.  ES4,  49 
Scot.  L.  R.  413,  5  B.  W.  C.  C.  542,  it  was 
held  that  an  injury  to  a  janitor,  on  the 
street,  by  being  overcome  by  the  heat  in 
the  course  of  his  employment  in  taking; 
niessages  from  one  head  master  to  another, 
did  not  arise  ont  of  such  employment. 
In  Svmmonda  v.  King  [1915]  W.  C.  1 
Tns.  Rep.  282,  8  B.  W.  C.  C.  ISP.  it 
was  held  that  a  painter  who  was  obliged 
to  cross  a  street  to  obtain  some  paint,  and 
was  knoclced  down  bj  a  tromcar  and  in- 
jured, did  not  suffer  an  injury  arising  ont 
of  and  in  tlie  oourae  of  his  employment. 
In  Sheldon  v.  Needham,  111  L.  T.  N.  S. 
729,  30  Times  L.  R.  5fl0.  fi8  Sol.  Jo.  «j2 
[1BJ4]  W.  C.  i  Ins.  Rep.  274,  7  B.  W.  C. 
C.  471,  it  wa«  held  a  i^arwDman  sent  by 
ber  employer  to  mail  a  letter,  who  fell  and 
broke  her  leg  in  going  to  the  postolBce. 
could  not  recover.  The  basis  of  the^- 
decisions  is  that  the  injury  sustained  in 
such  (-ase  does  not  arise  out  of  any  specisl 
risk,  peculiar  to  the  line  of  such  emploT- 
ment,  greater  than  that  imposed  upon 
otbera,  but  from  a  cauae  to  which  all  per- 
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sons  who  use  tlie  public  streets,  whctlier 
employed  or  not,  are  in  an  equal  degree 
exposed.  In  Hopkins  v.  Michigan  Sugar  Co. 
184  Midi.  87,  L.R.A.19ieA,  310,  150  N.  W. 
326,  it  was  held  that  an  employee  whose 
dutj  it  was  to  viait  different  factories  of 
his  employer,  and  who,  while  returning 
from  a  visit,  slipped  and  fell  on  an 
pavL-ment  while  walking  towards  a  a 
car,  could  not  recover.  On  the  other 
hand,  it  lins  been  held  that  where  there 
ia  some  extra  hazard  in  tiie  employment, 
or  where  the  injury  occurs  through  some 
act  of  the  employer,  the  injured  employee 
is  entitled  to  recover  under  the  Com  pen 
satlou  .Act.  In  Roland  v.  Wright  [190!)] 
1  K.  B.  903,  77  L.  J.  K.  B.  N,  S.  1175, 
103  L.  T.  X.  S.  220,  26  Times  L.  R.  SIS, 
54  Sol.  Jo.  703,  3  B.  W.  C.  C.  527,  a 
ntalileman,  uLile  eating  his  lunch  in  the 
stable,  was  bitten  by  a  cat  belonging  to 
the  proprietor,  and  which  was  kept  In 
the  stable.  The  court  held  that  by  re 
of  the  proprietor  keeping  the  cat  in 
stable  the  employee  was  thereby  iiubjected 
to  an  extra  hazard  by  the  employer,  and 
that  the  accident  wan  just  as  much  on 
accident  arising  ool  of  his  employment  as 
if  he  had  been  kicked  or  bitten  by  a  horse 
in  the  stable.  In  Pierce  v.  Provident  Cloth- 
ing t  Supply  Co.  [1911]  1  K.  B.  9»7, 
HO  L.  J.  K.  B.  N.  S.  831,  104  L.  T.  N.  S. 
473,  27  Times  L.  H.  299,  55  Sol.  Jo.  383, 
4  B.  W.  C.  C.  242,  it  was  held,  where  a 
man  was  employed  as  a  collecl.or  and.  with 
the  knowleilge  and  permission  of  his  em. 
ployer,  traversed  the  streets  of  a  crowded 
district  of  the  city  on  a  bicycle,  and,  while 
go  doing  collided  with,  a  tramcar,  he  was 
exposed  more  than  an  ordinary  member  of 
the  public  to  the  risks  of  the  streets,  and 
compensation  could  he  recovered  for  his 
death.  In  MTJeice  v.  Singer  Sewing  Mach. 
Co.  48  Scot.  L.  R.  15,  4  B.  W.  C.  C.  361, 
a  canvasser  and  collector,  while  riding  a 
bicycle  in  the  course  of  his  employment, 
was  kicked  by  a  horse,  and  it  was  held 
that  he  was  entitled  to  recover.  Id  Zab- 
riskie  v.  Erie  R.  Co.  88  N.  J.  L,  26(1, 
L,R.A.1918A,  315,  92  AH.  385,  the  em- 
ployer had  failed  to  provide  the  neceBsary 
toilet  facilities  at  Uie  place  where  the 
deceased  was  working,  and  he  and  other 
employees  were  compelled  to  cross  a  street 
to  reach  such.  While  going  across  the 
street  for  that  purpose,  the  deceased  was 
struck  by  an  automobile  and  thrown  onto 
a  railroad  trade  which  crossed  the  street, 
and  was  again  struck  b;  a  train  and  killed. 
It  was  held  that  a  recovery  could  be  had 
under  the  Compensation  Act. 

It  ii  difficult  to  distinguish  aad  recon- 
cile all  the  eases,  but  the  gist  of  the 
dedsioni  Mems  to  bo  that  there  must  be 

L.R.A.lfll8F. 


Home  special  risk,  incident  to  the  particular 
employment,  which  imposes  a  greater 
dai^T     upon     the     employee     than     upon 

other  persons  using  the  streets.  The  cri- 
terion, however,  Ls  not  that  other  persons 
are  exposed  to  the  same  danger,  hut  rather 
than  the  employment  renders  the  workman 
peculiarly  subject  to  the  danger.  The 
question  is,  then,  Bid  the  circumstances 
of  the  employment  of  the  defendant  in 
error  require  him  to  incur  some  special 
risk  ju  using  the  street  in  the  way  he 
did!  If  so,  no  matter  how  slight,  it  can- 
not be  said  that  no  greater  daugcr  wa" 
imposed  upon  him  than  upon  an  ordinary 
member  of  the  public.  Under  the  de- 
cisions, if  the  plaintiff  in  error  had  em- 
ployed a  messenger  to  run  errands  for  the 
foreman  in  charge  of  the  work  on  the 
cathedral,  to  answer  telephone  calls  and 
send  messages  by  telephone,  there  could 
be  no  question  but  that  he  could  recover 
if  he  were  injured  in  the  same  manner 
that  the  defendant  in  error  was  injured. 
The  principle  underlying  his  right  to  re- 
cover would  be  the  eame  whether  be  tele- 
phoned frequently  or  seldom.  The  status 
of  the  defendant  in  error  was  not  ma- 
terially diHerent,  as  to  his  duties  at  the 
time  of  the  injury,  from  that  of  a  messenger 
particularly  employed  as  such,  lie  hail 
various  duties  to  perform.  If  he  were 
injured  while  in  the  performance  of  any 
of  his  duties  such  injury  would  arise  out 
of  his  employment.  It  was  peculiarly  his 
duty,  among  other  things,  to  ascertain  the 
amount  of  material  on  hand  and  the 
amount  needed,  and  to  take  the  necessary 
steps  to  get  needed  material  to  the  work. 
He  had  pursued  the  practice  of  going  to 
public  telephones  to  telephone  tor  mate- 
rials, and  had  sent  employees  under  him  on 
similar  errands,  and  plaintiff  in  error,  as 
his  employer,  had  acquiesced  in  thia  course 
of  conduct,  and  had  repaid  him  the- 
amounts  expended  by  him  for  telephone 
charges  in  sending  these  messages,  llie 
defendant  in  error  and  the  emploj'ees  he 
had  sent  had  followed  substantially  the 
>  practice;  that  is,  of  going  to  con- 
>nt  telephones  in  that  neighbor  hood. 
Plaintiff  In  error  bad  installed  telephones 
at  other  buildings,  where  it  was  doing 
work  similar  to  the  work  in  thia  case. 

In  Zabriskie  v.  Erie  R.  Co.  supra,  it 
is  said:  'T^ie  danger  was  one  which,  in 
the  language  of  the  cases,  was  peculiar  to 
the  employment,  in  that  the  absence  of 
proper  facilities  at  the  shop,  and  the 
necessity  of  crossing  the  street  to  reach 
them,  gave  rise  to  it.  It  was  not  the 
danger  of  an  ordinary  member  of  the  pub- 
lic erossini;  a  street  on  his  own  business, 
but  was  the  aubjection  of  the  employae  to 
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that  danger  hy  tlie  conditians  of  his  em- 
p1o,vinent.  The  fnct  that  the  accident  tniiy 
have  been,  and  probabTy  was  due  to  the 
negligence  of  the  driver  of  the  automobile, 
and  perhaps  alao  to  the  contributory  neg- 
ligence of  ttie  deceased ,  t*nda  to  cloud 
thi?  issue,  but  does  not  differentiate  the 
situation  from  that  of  any  workman  who 
is  required,  in  the  performance  of  hia  work, 
to  go  into  a  dangerous  place  and  incur 
tlie  dangpra  connected  with  fJmf  place. 
There  were  therefore  two  eonciirTing'  causes 
of  the  accident,  namel}',  the  automoliile  and 
the  necessity  of  crossing  the  street,  for  the 
liittiT  oi  which  the  employer  was  respon- 
sible. In  this  aspect  the  case  resembles 
.  .  .  McNicol's  Case,  315  Mass.  4117, 
L.R.A,19ieA,  308,  102  N.  E.  81)7,  4  N. 
C.  C.  A.  522,  where  deceased  was  put  to 
work  next  or  near  to  a  fellow  workman, 
who  was  knouTi  to  the  employer  to  lie  ad- 
dicted to  drink,  and  was  ugly  when  in 
his  cups.  While  deceased  was  at  work, 
this  man,  being  drunk,  attacked  and  killed 
him,  or  injured  him  so  that  he  died,  and 
the  supreme  court  of  MaSBacbusetts  held 
that  the  injury  arose  out  of  and  in  the 
course  of  the  employment,  putting  its 
ileciaion  upon  the  causal  connection  between 
the  injury  o(  the  deceased  and  the  con- 
ditions under  which  the  defendant 
required  him  to  work.  In  the  language 
of  the  Massachusetts  court,  the  act  of  the 
automobile  driver  and  the  conditions  of 
employment  that  required  the  deceased  to 
croM  a  street  were  contributing  proximate 
cjiuscs,  the  latter  of  which  was  an  actual 
rl«k    of   the   employment." 

Wliile  it  is  iindoubtodly  true  that  the 
danger  or  liability  of  injury  would  have 
bwn  greater,  if  the  nature  of  the  employ- 
ment of  defendant  in  error  had  required 
him  tc  cross  the  street  several  times  a 
day,  9uch  liability  would  be  one  of  degree 
only.  If,  as  a  part  of  his  duties,  he  was 
required  to  cross  the  public  street  for  the 
purpose  of  telephoning  on  the  bnainess  of 
his    employer,    and,    white    so    doing,    was 
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struck  by  a  passing  vehicle,  we  are  unable 
to  see  why,  under  the  facts  of  this  case, 
such  an  accident  does  not  arise  out  of 
his  employment  as  well  as  in  the  course 
of  his  employment.  He  was  injured  in 
performing  a  regular  duty  that  was  ex- 
pect«d  of  him.  It  can  be  readily  inferred 
from  the  evidence  that  it  was  part  of 
his  duties  to  supervise  the  delivery  of 
material  to  the  building,  and  that  in  so 
doing  it  was  necessar}'  to  be  on  the  ad- 
jacent streets  to  direct  where  such  material 
°hould  he  deposited  or  brought  on  thi' 
premises.  Had  the  accident  occurred  while 
he  WAS  so  engaged,  it  would  have  been 
Bubfitontially   the   eome,  in   legal   efTect. 

As  to  whether  the  defendant  in  error 
had  suffered  a  complete  disability  that  ren- 
dered him  wholly  and  permanently  incap- 
able of  work,  all  that  need  be  said  is 
that  the  evidence  was  conflicting.  The 
industrial  board  found,  from  the  evidence, 
that  he  was  wholly  and  permanently  dis- 
abled. There  was  evidence  to  support  such 
finding,  being  the  testimony  of  physicians 
who  had  exnmined  the  defendant  in  error 
that,  in  their  opinion,  his  disability  was 
permanent  and  a  total  one.  and  that  be 
would  not  improve.  Another  physician 
testified  on  behalf  of  plaintiff  in  error  that 
in  hie  opinion  the  defendant  in  error  ■wt," 
not  totally  incapacitated — that  he  could  do 
some  olBce  work.  The  weight  of  this 
testimony  was  a  matter  to  be  passed  wpon 
by  the  industrial  board.  Where  there  i> 
evidence  to  support  the  finding  of  the 
board,  even  though  that  evidence  is  con- 
troverted, the  courts  cannot  pass  upon  its 
weight  or  sulliciency.  Parker -Washing- 
ton Co.  v.  Industrial  Bd.  274  111.  498,  113 
N.  E.  976;  Chicago  Drv  Kiln  Co.  v.  In- 
dustrial Bd.  27fl  III.  566,  114  N.  E.  ICHW, 
Ann.  Gas.  1918B,  846. 

The  judgment  of  the  Circuit  Court  will 
be    affirmed.        Judgment     affirmed. 


The  general  subject  of  Workmen's 
Compensation  Acts  is  treated  in  auno- 
tations  in  L.R.A.1916A,  23,  and  in  KR.A. 
1!)17D,  80.  For  Inter  eases  and  annota- 
tions on  Workmen's  Compensation  Stat- 
utes, consult  the  L.R.A.  Indexes  for 
Toluines  subsequent  to  L.R.A.1917D,  un- 
der  the    title,    "Workmen's    Compensa- 

As  to  'what  constitutes  an  "accident" 
within  the  meaning  of  the  CompenBa- 
Ij.R.A.10185'. 


tion  Act,  see  annotation  to  Re  Magn^et, 
ante,  864.  As  to  compensation  for  in- 
juries caused  by  weather  conditions, 
such  a  a  lightning,  sunstroke,  freezing, 
etc.,  see  annotation  to  Wiggins  v.  In- 
dustrial Bd.  post,  932. 

The  question,  What  in.inries  arise  "imt 
of  and  in  the  course  of"  the  employment, 
is  treated  in  the  annotation  in  L.R.A 
1916A,  40  et  seq.,  and  232  et  seq.,  and 
in  the  annotation  in  I..R.A.1917D,  114; 
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tlie  present  Mmotation  is  aupplemeotary 
thereto. 

Frequent  references  will  be  made  to 
tlie  earlier  annotations,  so  that  all  of 
the  cases  on  particnlar  phases  o£  the 
>;eueral  questian  may  be  found,  without 
[be  necessity  of  an  extended  search. 
a«B«r«I  «tta«tr«etlaK  to   be   (iTam   t* 

phmu*  "wrUlMC   o«4  af  mmA   1b   th« 

ca«««a  of"  tile  •mploT^eat. 

It  is  (generally  held  that  each  term  of 
the  phrase,  "arising  out  of  and  in  the 
course  oP'  the  employment,  must  be 
satisfied  before  eompensation  may  be 
awarded.  It  must  be  shown  that  the 
iircident  not  only  arose  in  the  couree  of 
the  employment,  hat  also  that  it  aroee 
out  of  it. 

*'It  is  not'safficient  that  the  accident 
occur  in  the  course  of  the  employment, 
but  the  causative  dan^r  must  also  arise 
nut  of  it.  The  words  'arising  out  of  re- 
fer to  the  origin  or  cause  of  the  accident, 
nad  are  descriptive  of  its  eharaeter, 
while  tie  worda  'in  the  eourae  of  refer 
to  the  time,  place,  and  eirounstaneee  un- 
der   irhich    the    accident   takes    piece." 

M1.-ELLER  COHBTR.  Co.  V.  iNDTTTIItlAL  Bd. 

ante,  891. 

^o,  an  award  of  oampensation  canDot 
be  sustained,  where  the  trial  judge  mere- 
ly finds  that  the  deceased  was  injured 
wliile  in  the  "course  of  his  employment." 
It  must  be  found  that  he  was  injured 
liy  an  accident  arising  not  only  in  the 
■  nurse  of  the  employment,  but  also  out 
of  it.  Brinsko  v.  Lehigh  Valley  R.  Co. 
( li)I7)  80  K.  J.  L.  668,  102  Atl.  390. 

And  in  Thom  v.  Sinclair  [1917J  A.  C. 
iFig.)  127,  Ann.  Cas.  1917D,  188,  Vis- 
count Haldane  said:  "It  will  be  ob- 
i^erved  that  the  legislature  has  imposed 
a  double  condition  for  the  liability  of 
the  employer  for  injury  from  accident, 
n  condition  that  tbe  injury  must  arise 
not  only  in  the  couise  of  the  employ- 
ment, but  out  of  it.  It  is  easy  in  a 
i-nsc  like  the  present  to  determine  the 
s;itisfaction  of  one  of  these  conditions. 
The  appellant  was  aetually  employed 
when  the  accident  oeenrred,  and  she  was 
obviously  injured  by  an  accident  in  tbe 
course  of  the  employment." 

To  entitle  a  workman  to  an  award  of 
compensation,  his  injuries  must  result 
from  an  accident  both  arisin)^  out  of 
and  in  tbe  course  of  the  employment. 
HoUand-St  Louis  Sugar  Co.  v.  Shraluka 
(1917)  —  Ind.  App.  — ,  116  N.  E.  330. 

And  in  Griffith  v.  Cole  (loWft)  post, 
923.  it  was  held  that  an  employee  of 
bridge  builders  who,  after  his  work  was 
done,  was  killed  by  a  stroke  of  light- 
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ning  while  sitting  in  the  boarding  tent 
which  was  furnished  by  the  employer- 
suffered  an  accident  in  the  course  of  the 

employment,  but  oevertheless  his  de- 
pendents could  not  recover  compensa- 
tion, aa  it  did  not  appear  that  the  acci- 
dent arose  out  of  the  employment.  Thb 
court  said:  "It  does  not  suiGce  that  ho 
was  injured  while  in  tbe  course  of  his 
employment.  It  must  further  appear 
that  his  injury  arose  out  of  such  employ- 
ment." 

And  in  Myers  v.  Louisiana  R.  &  Nav. 
Co.  (1917)  140  La.  937,  74  So.  256,  the 
court  said:  "This  phrase,  'out  of  and 
in  the  course  of  the  employment,'  which 
in  itself  appears  to  be  clear  enough,  has 
given  ocoasion,  in  its  inteipretation,  to 
a  great  many  decisions,  both  in  this 
country  and  in  England;  for  it  occurs 
in  the  ^'orkmen's  Compensation  Stat- 
ute of  England,  which  is  the  prototype 
of  our  American  statutes  upon  the  same 
subject,  iccluding  our  said  Act  No.  20 
of  1914.  The  courts  have  had  no  diffi- 
culty in  at^eing  that  'out  oP  does  not 
mean  the  same  thing  as  'in  the  course 
of,'  but  means  something  mare;  that  an 
injury  may  have  been  received  'in  tbe 
course  of  the  employment,  and  yet  not 
'out  of  it.  Nor  has  any  difficulty  been 
experienced  in  ascertaining  when  an  in- 
jury is  to  be  considered  as  having  arisen 
'in  the  course  of  the  employment;  the 
difficulty  has  come  in  applying  to  con- 
crete cases  tbe  phrase  'out  of.'" 

Other  courts  have  made  similar  state- 
ments. See,  particularly,  the  annota~ 
tion  in  L.R.A.1916A,  p.  40,  notes  62,  63, 
and  page  232,  notes  65  et  seq.,  and  anno- 
tation in  L.R.A.1917D,  114.  note  85. 

Among  the  earlier  eases  there  appears 
to  be  no  dissent  from  the  view  that  the 
phrase  presents  two  questions,  and  each 
must  be  satisfied  before  recovery  may 
be  hsd.  But,  as  was  stated  in  tbe  earlier 
annotation,  it  is  quite  difficult  to  con- 
ceive of  a  case  which  could  be  said  to 
arise  "out  of"  the  employment,  but  sot 
to  arise  "in  the  course  of'  it.  Although 
many  courts  have  stated  that  there  is 
a  distinction  between  the  terms,  and 
have  defined  them  in  diiferent  language. 
Lord  Fiulay,  Ld.  Cb.,  in  Davidson  v. 
M'Robb  [1918]  A.  C.  (Eng.)  304,  ap- 
pears to  be  the  only  judge  who  has  been 
able  to  give  concrete  examples  illustrat- 
ing tbe  distinction  which  be  bad  in  mind. 
He  says:  "Tbe  words  'and  in  tbe  course 
of  were  probably  added  for  this  reason: 
If  the  nerve  or  a^lity  of  a  workman 
were  impaired  by  the  conditions  of  his 
work  and,  in  consequence,  be  met  with 
an  accident  in  the  street,  which  be  would 
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have  avoided  but  for  the  impairment  of 
hia  health,  occasioned  by  his  work,  the 

accident  might  be  said  to  arise  'out  of 
the  employment,'  The  same  thing  might 
be  said  in  the  case  of  an  accident  which 
he  would  have  escaped,  but  for  fatigue 
induced  by  working  overtime.  The  in- 
troduction of  such  claims  is  prevented  by 
Ihe  words  'in  the  course  of  the  employ- 
ment,' "  Such  ftn  accident  as  above  sug- 
gested, although  it  might  arise  out  of 
the  work,  would  not  be  in  the  coarse  of 
the  work." . 

There  seems  to  be  some  disposition 
among  the  judges  in  the  Inter  eases  to 
recede  somewhat  from  the  position  that 
the  phrase  presents  two  distinct  branch- 
es, each  of  equal  importance  in  determin- 
ing the  question  whether  or  not  compen- 
sation is  to  be  awarded. 

Thus,  in  a  ease  in  which  a  sailor  was 
injured  while  on  shore  on  business  of 
his  own,  a  distinguished  English  law 
Lord  has  stated  that  the  words  "in  the 
course    of"    merely    explain    the    words 

In  Davidson  v.  M'Robb  (Eng.)  supra, 
Lord  Dunedin  said;  "I  shall  first  con- 
sider the  words  of  the  act  apart  from 
authority.  It  is  obvious  that  the  addi- 
tion of  the  words  'and  in  the  course  of 
is  meant,  in  some  way,  either  to  qualify 
or  further  explain  the  words  'out  of.' 
My  own  view  is  that  they  do  the  latter. 
It  is  in  one  sense  difficult  to  imagine 
that  there  could  be  any  injury  held  as 
arising  out  of  the  employment,  which 
would  not  also  be  in  the  course  of  the 
employment.  But  it  may  well  be  that 
the  determination  of  the  question  wheth- 
er, at  the  moment  of  the  injury,  the 
workman  was  in  the  course  of  his  em- 
ployment, might  go  to  solve  the  question 
whether  the  injury  arose  out  of  the 
employment.  Let  me  instance  the  case 
of  the  domestic  ser\'ant  who  is  run  over 
in  Ihe  street.  Given  but  the  two  faets 
that  the  man  is,  e.  g.,  a  butler,  and  that 
he  is  run  over  in  the  street,  you  would 
not  be  able  to  decide  whether  the  in- 
jury arose  out  of  the  employment  or 
not.  The  facts  are  consistent  with 
either  supposition.  But  given  the  furth- 1 
er  fact  that  either  (1)  he  has  been  sent 
by  the  master  on  a  message,  or  (2)  that 
he  is  enjoying  an  evening  out,  then  you 
can  determine  whether  he  is  in  the 
course  of  his,  employment  or  not,  and 
from  that,  if  being  run  over  is  one  of 
the  inherent  dangers  of  the  street,  you 
will  be  able  to  determine  whether  the 
injury  arose  out  of  the  employment  or 

And  in  Re  Betta  (1918)  —  Ind.  App. 
L,B.A.1918F. 


— ,  118  N.  E,  651,  in  the  dissenting  opin- 
ion of  Judge  Dauaman,  the  following; 
language  is  used,  after  the  learned  jiid^e 
had  referred  to  a  decision  by  Bulkley, 
L.  J.,  in  which  it  was  aaid  that  botiL 
branches  of  the  phrase  must  be  satis- 
fled:  "Do  the  words  'out  of  and  in  the 
course  of  necessitate  two  distinct  in- 
quiries T  The  worda  'out  of  do  not  ap- 
pear in  the  Federal  act,  Bor  do  they  ap- 
pear in  th«  acta  of  the  following  atate?: 
Maine,  Pennsylvania,  Texas.  The  legis- 
lative bodies  of  these  political  unitsi,  aj 
well  as  of  certain  foreign  Gountrie^ 
other  than  England,  have  seen  fit  lo  life 
only  the  words  'in  the  course  of,'  The 
words  of  the  Louisiana  act  (Act  So.  2ii 
of  I9I4  )are,  'Out  of  and  incidental  to.' 
The  words  in  the  title  to  the  English  ai-: 
are  'compensation  to  workmen  for  inju- 
ries suffered  in  the  eourae  of  their  em- 
ployment.' In  the  title  to  the  Iowa  act 
(Acts  35  Qen.  Assem.  chap.  14T),  we 
find  only  the  words,  'In  line  of  duly.' 
In  the  title  bo  the  Indiana  act  the  words 
are,  'To  eatablish  rates  of  compensatiou 
for  personal  injuriea  or  death  austaiaed 
by  employees  in  the  course  of  emplov- 
ment.'  The  words  'out  of  do  not  ap- 
pear in  the  titles  of  the  acts  of  sevenil 
of  the  states.  While  the  lang^uage  used 
in  the  titles  of  the  various  acts  is  nu[ 
controlling,  yet  it  is  worthy  of  note  »s 
an  indication  of  the  legiaUtive  intent. 
.  .  .  The  Indiana  Compensation  Liiw 
was  enacted  in  the  year  1915;  and  there 
is  a  general  rule  of  statutory  construc- 
tion to  the  effect  that,  where  a  slalute 
is  modeled  after  an  act  of  a  foreign  coun- 
try, it  will  be  presumed  to  have  beea 
enacted  with  reference  to  the  cosstrue- 
tion  put  upon  it  by  the  courts  of  the 
country  from  which  it  is  taken.  This 
rule  is  more  or  less  binding,  according  ii> 
circumstances.  It  does,  however,  re- 
quire that  this  court  should  heed  the 
interpretation  of  the  act  by  the  Kngli?h 
courts,  prior  to  its  enactment  here.  But 
from  a  full  and  complete  recogniiioc 
of  the  rule  it  does  not  follow  that  we 
are  under  acy  obligation  to  approve  ihe 
particular  process  of  reasoning  by  which 
a  judge  arrived  at  his  eoneloaion,  I  in- 
dorse the  conclusion  reached  by  Buckley. 
L.J.,  in  bis  assenting  remarks  supm. 
viz.,  that  the  injury  for  which  compensa- 
tion is  allowable  must  be  due  to  the 
employment, — must  result  from  a  ri?k 
incidental  to  the  employment.  But  th- 
particular  hit  of  reasonii^  in  which  li- 
indulged,  while  it  has  not  been  approve; 
generally  by  the  courts,  unfortunate!.' 
has  misled  some  of  them,  and  has  bnv- 
dened  the  administrative  board  chars'^'t 
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with  the  execution  of  the  Compenaati 
Laws.    It  shonld  be  rejected,  once  for 
all." 

That  the  attempt  to  distinguish  be- 
tween the  two  elements  of  the  phrase, 
"arising  ont  of  and  in  the  eonrse  of" 
the  employment,  has  placed  a  ereat  bur- 
den upon  the  administrative  courts  and 
boards,  ia  apparent  to  anyone  who  exam- 
ines any  number  of  cases  discussing  this 

A  few  judicial  statements  as  to  the 
genera)  meaning  of  this  phrase  and  the 
different  branches  thereof  are  added. 

"An  accident  arises  in  the  eonrse 
the  employment  if  it  takes  plsee  while 
the  employee  is  doing  what  a  man  so 
employed  may  reasonably  do  within  a 
time  during  which  he  is  employed,  and 
at  a  plaee  in  which  he  may  reasonably 
be  during  that  time  to  do  sueh  thing; 
and  that  an  accident  arises  out  of  the 
employment  when  it  results  from  a  risk 
reasonably  incidental  to  the  employment, 
and  arising  from  some  cause  'which 
might  have  been  contemplated  by  a  rea- 
sonable person,  when  entering  the  em- 
ployment, as  incidental  to  it.' "     MuEir- 

LER  COHBTR.  Co.  T.  INDUSTRIAL  Bd.  ante, 

891. 

"In  general  terms,  an  accident  may  be 
said  to  arias  out  of  the  employment 
when  there  is  a  causal  connection  be- 
tween it  and  the  performance  of  some 
serviee  of  the  employment.  .  .  .  The 
causal  relation  is  established  when  the 
aceident  is  shown  to  have  arisen  ont  of 
a  risk  which  a  reasonable  person  might 
have  comprehended  as  incidental  to  the 
employment  at  the  time  of  entering  into 
the  employment,  or  when  the  evidence 
shows  an  incidental  connection  between 
the  conditions  under  which  the  em- 
ployee works  and  the  resulting  injury." 
Holland-St.  Louis  Sugar  Co.  v.  Shral- 
«ka  (1917)  —  Ind.  App.  — ,  116  N.  E. 
330. 

In  Elk  Qrove  Union  High  School  Dist. 
V.  Industrial  Acci.  Commission  (1917) 
34  CaL  App.  589,  168  Pac.  392,  the 
court  said:  "An  injury  may  he  said  to 
arise  out  of  the  employment,  when  there 
exists  a  causal  connection  between  the 
conditions  under  which  the  work  is  re- 
quired to  be  performed  and  the  result- 
ing injury." 

The  phrase  "in  the  eonrse  of,"  as  used 
in  the  Indiana  Act,  "has  reference  to 
the  time,  place,  and  circumstances  under 
which  the  aceident  takes  place,  as  dis- 
tinguished from  the  origin  or  cause  of 
the  accident."  Inland  Steel  Co.  v.  Lam- 
bert (1917)  —  Ind.  App.  — ,  118  N.  E. 
162. 
L.E.A.1918F. 


The  industrial  accident  board  is  war- 
ranted in  finding  that  an  employee  met 
with  his  injury  in  the  course  of  his  em- 
ployment, where  the  injury  occurred 
"at  the  time  and  place  of  his  occupation, 
and  while  he  was  engaged  in  the  duties 
incidental  to  it."  Re  Uzzio  (1917)  228 
Mass.  331,  117  N.  E.  349. 

"The  test  to  determine  whether  in- 
juries to  a  workman  arise  out  of  his 
employment  is  not  whether  the  cause 
of  the  injury,  that  is,  the  agency  pro- 
ducing it,  was  something  peculiar  to  the 
line  of  employment,  but  whether  the 
nature  of  the  employment  was  such  that 
the  risk  from  which  the  injury  resulted 
was  greater  for  the  workman  than  for 
a  person  not  engaged  in  the  employ- 
ment." Myers  v.  Louisiana  R.  &  Nav. 
Co.  (1917)  140  La.  937,  74  So.  256  (head- 
note  by  the  court). 

And  in  Re  Saenger  (N.  T.)  ante, 
225,  the  court  said:  "The  injury  must 
be  received  as  a  natural  incident  of  the 
work;  it  must  be  one  of  the  risks  con- 
nected with  the  employment,  flowing 
therefrom  as  a  natural  consequence,  and 
directly  connected  with  the  work."  Such 
was  not  the  case,  held  the  court,  where 
an  employee,  who  had  fainted  after  a 
'  quarrel  with  her  employer  with  regard 
;  to  her  work,  was  injured  by  having  am- 
monia thrown  in  her  face,  instead  of 
water,  by  a  fellow  employee. 

So,  injury  to  an  employee  riding  on  a 
wagon  loaded  with  tools  for  digging  post 
holes,  which  service  he  is  to  perform, 
by  the  accidental  discharge,  by  a  jolt 
to  the  wagon,  of  a  gun  belonging  to  a 
fellow  employee,  placed  on  the  wagon 
with  his  employer's  consent,  to  enable 
such  employee  to  hunt  after  working 
hours,  does  not  arise  out  of  the  employ- 
ment within  the  operation  of  the  Work- 
men's Compensation  Act.  Ward  v.  In- 
dustrial Acci.  Commission  (1917)  175 
OaL  42,  L.R.A.1918A,  233,  164  Pac.  1123. 

Since  the  language  of  the  Indiana  act, 
by  which  the  right  to  compensation  is 
limited,  namely:  "Injury  by  accident 
arising  out  of  and  in  the  course  of  the 
employment,"  was  taken  literally,  even 
if  remotely,  from  the  English  act,  deci- 
sions of  the  English  courts  of  last  re- 
sort prior  to  the  enactment  of  the  In- 
diana act,  and  construing  such  language 
as  found  in  the  English  act,  are,  at 
least,  very  persuasive  of  what  construc- 
tion should  be  placed  on  such  language 
as  found  in  the  Indiana  net.  Indian 
Creek  Coal  &  Min.  Co.  v.  Calvert  (1918) 
—  Ind.  App.  — ,  119  N.  E.  519. 

In  order  that  an  accident  arise  "out 
of"  the  employment,  it  is  not 
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that  tlie  accident  must  have  arisen  be- 
cause of  the  nature  of  the  employment 
in  whicK  the  injured  person  was  engaged 
at  the  time.  What  constitutes  an  acci- 
dent arising  "out  of"  ia  to  be  determined 
not  only  by  ttie  nature  of  the  employ- 
ment, but  also  by  the  general  conditions 
under  which   the  employment  is   to  be 

Thus,  it  has  been  held  by  the  Gnglisb 
House  of  Lords,  in  Thom  v.  Sinclair 
[1917]  A.  C.  (Bag.)  127,  Ann.  Caa. 
19170, 188,  that  an  employee  at  work  in 
a  building,  who  is  injured  by  the  fall 
of  the  roof  of  that  building,  caused  by 
ihe  collapse  of  a  wall  on  property  be- 
longing to  someone  else,  but  contiguous 
to  the  place  of  work,  is  injured  by  acci- 
dent arising  out  of  the  employment.  Vis- 
count Haldane,  said:  "The  appellant 
was  injured  because  she  bappe&ed,  at 
the  moment  of  the  accident,  to  be  work- 
ing in  the  shed  where  she  was  employed 
to  work,  and  I  think  that,  unless  au- 
thority constrains  us  to  hold  the  non- 
trary,  the  act  ought  to  be  construed  as 
signifying  that  an  accident  such  aa  this 
L-omea  within  the  class  against  which 
she  ia  insured.  Whether  the  remoter 
cause  of  the  roof  falling  was  the  col- 
lapse of  a  neighboring  wall,  or  the  fall- 
ing down  of  some  high  adjacent  building, 
or  a  stroke  of  lightning,  seems  to  me 
immaterial.  In  the  light  of  this  con- 
struction. It  is  enough  that,  by  the 
terms  of  her  employment,  the  appellant 
had  to  work  in  this  particular  shed,  and 
was,  in  consequence,  injured  by  an  acci- 
dent which  happened  to  the  roof  of  the 
shed.  The  accident  is  one  arising  out 
of  the  employment  none  the  less,  if  ul- 
timately caused  by  the  fall  of  someone 
else's  wall,  than  if  it  had  been  caused 
by  inherent  weakness  of  the  employer's 
roof." 

Further  in  his  opinion,  Lord  Haldane 
said:  "There  are,  no  doubt,  many  kinds 
of  accident  ivhich  do  not  in  any  sense 
arise  out  of  the  employment.  There  may 
l>e  DO  reason  why  such  accidents  should 
happen  to  a  man  in  one  situation  rather 
than  to  a  man  in  another,  and  it  may 
therefore  be  impossible  to  pronounce 
truly  that  they  are  so  connected  with  the 
''mployment  as  to  have  arisen  out  o 
But  where  a  man  is  ordered  to  work 
under  a  particular  roof,  and  that  roof 
tails  in  on  him,  it  is  not  clear  that  the 
accident  belongs  to  that  category.  If 
the  particular  accident  would  not  hi 
happened  to  him  had  he  not  been  ( 
ployed  to  work  under  the  particular 
roof,  there  seems  to  be  nothing  in  the 
language  of  the  act  which  precludes 
L.I!..A.1018r. 


occurrence  from  being  held  within  it, 
which  satisfies  the  test." 

"If  the  conditions  of  his  emoloymeut 
oblige  a  workman  to  work  in  a  particnlar 
building  or  position,  which  exposes  him 
at  the  time  and  on  the  occasion  of  the 
accident  to  the  injury  for  which  com- 
pensation is  claimed,  then,  although  the 
accident  is  not  consequent  on  and  has  no 
causal  relation  to  the  work  on  whieb 
the  workman  is  employed,  such  sceident 
arises  out  of  bis  employment,  as  incident 
not  to  the  character  of  the  work,  but 
to  the  dangers  and  risks  of  the  particu- 
lar building  or  position  in  which,  by  the 
conditions  of  his  employment,  he  is  ob- 
liged to  work."  Opinion  of  Lord  Par- 
moor  in  the  same  caae. 

Lord  Shaw  of  DnnfeimliDe,  in  hia 
judgment,  rejected  the  contention  that 
the  words  "arising  out  of  the  employ- 
ment" should  be  construed  to  mean 
"arising  out  of  the  nature  of  the  em- 
ployment," and  stated  that  the  words 
not  only  mean  the  nature  of  the  em- 
ployment in  general,  but  the  nature  of 
the  injured  servant's  en^loyment. 

The  courts  very  generally  hold  that, 
as  the  Compensation  Acts  are  remedial, 
they  should  be  liberally  coostmed  in 
harmony  with  the  humane  purposes  of 
the  act,  aotwithstandiug  they  are  in 
derogation  of  the  common  law.  This 
principle  has  been  applied  in  a  number 
of  decisions,  in  which  the  question  to  be 
determined  was  whether  or  not  the  in- 
jury arose  out  of  and  in  the  course  of 
the  employment.  Holland- St.  Louis 
Sugar  Co.  v.  Shraluka  (1917)  —  Ind. 
App.  — ,  116  N.  E.  330;  Re  Ayers  (1918) 
— ■  Ind.  App.  — ,  118  N,  E.  38ti;  Re 
Betts  (1918)  —  Ind.  App.  — ,  118  N.  E. 
551;  Indian  Creek  Coal  &  Min.  Co.  v, 
Calvert  (1918)  —  Ind.  App.  — ,  119  N. 
K.  519 ;  Re  Loper  (1917)  —  Ind.  App.  — , 
116  N.  E.  324;  Brienen  v.  Wisconsin 
Pub.  Service  Co.  (1917)  166  Wis.  24, 
163  N.  W.  182;  White  v.  Industrial  Com- 
mission (1918)  —  Wia.  ~,  167  N.  W. 
816. 
Injnrlas  oavied  J>j  iiesUB«noe  of  en- 

An  injured  employee  otherwise  en- 
titled to  compensation  cannot  he  denied 
the  benefit  of  the  act,  merely  because  he 
was  guilty  of  negligence  in  doing  the 
act  which  resulted  in  the  injury. 

Thus,  the  mere  fact  that  an  employee 
may  have  been  negligent  in  taking  the 
more  dangerous  course  in  leaving  the  em- 
ployer's premises  fumishea  no  defense 
to  the  employer,  or  insurance  carrier, 
and  does  not  bar  the  right  to  eompensa- 
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tion.  Bylow  v.  St.  R^is  Paper  Co. 
(1917)  179  App.  Div.  555,  166, N.  Y, 
Supp.  874. 

And  the  fact  that  an  employee  depart- 
ed from  the  usual  and  customary  way  of 
providing  hot  water  for  washing,  when 
deprived  of  the  usual  means  of  beating 
water  for  such  purpose,  cannot  deprive 
him  of  the  benefits  provided  by  the  In- 
diana Act.  Re  Ayera  (1918)  —  lad. 
App.  — ,  118  N.  E.  386. 

So,  the  mere  fact  that  the  act  of  an 
employee  in  going  upon  a  roof  in  order 
to  poll  down  a  rope  was  anneceBsary,  be- 
cause the  rope  would,  if  given  time,  fall 
of  itself,  does  not  deprive  him  of  right 
to  compensation,  where  there  was  no 
question  but  what  his  act  tended  to  fa- 
cilitate the  work  in  which  he  was  en- 
gaged. Ross  V.  Qenesee  Reduction  Co. 
(1917)  180  App.  Biv.  846,  168  K.  T. 
Supp.  51.  The  court  said:  "The  rea- 
soning is  altogether  too  refined  for  the 
very  practical  results  sought  to  be  at- 
tained by  the  Workmen's  Compensation 
Law.  The  decedent  was  in  the  employ 
of  the  Oenesee  Reduction  Company  at 
the  moment  of  the  accident,  and  the 
question  of  whether  he  was  doing  the 
work  in  eiactl.y  the  best  manner  is  not 
material.  It  is  not  seriously  questioned 
that  the  act  which  he  attempted  was  de- 
signed to  facilitate  the  work  of  the 
master,  and  the  fact  that  it  conld  have 
been  accomplished  without  bis  particn- 
lar  effort  is  not  controlling.  We  are  not 
dealing  with  the  law  of  negligence;  we 
are  considering  a  system  which  attempts 
to  compensate  for  injuries  received  in 
the  actual  performance  of  duties  in 
hazardous  employments,  without  regard 
to  negligence;  and  so  long  as  the  em- 
ployee is  engaged  in  the  actual  service 
of  the  master,  as  distinguished  from  the 
personal  purposes  of  the  employee,  he 
13  entitled  to  the  provision  which  the 
law  makes  for  him  as  an  employee." 

But  an  employee  of  a  railroad  com- 
pany,  who,  in  crossing  the  rails  to  go 
to  a  mess  room,  as  he  was  entitled  to 
do,  attempted  to  pass  under  the  trucks 
of  a  standing  goods  train,  instead  of 
passing  around  the  tmcks,  exposes  him- 
self to  an  added  peril,  and  is  not  acting 
within  the  sphere  of  his  employment. 
Lancashire  ft  Y.  R.  Co.  v.  Highley  [1917] 
A.  C.  (Bng.)  352,  86  L.  J.  K.  B.  N.  S. 
715,  116  L.  T.  N.  B.  767,  33  Times  K  B. 
286,  61  Sol.  Jo.  397,  10  B.  W.  C.  C.  241, 
Ado.  Cas.  1917D,  200.  This  decision  is 
based  upon  the  theory  that  attempting 
to  pass  under  the  train,  rather  than  go- 
ing around  it,  constitutes  something 
L.R.A.H118F. 


more  than  mere  negligence  in  the  man- 
ner of  performing  the  work. 
Ininry   caiu«d  aolely  by  intozioktlou 
of  eiaploree. 

There  can  be  no  recovery  of  compen- 
sation in  a  case  in  which  the  injury  of 
the  employee  was  due  solely  to  his  in- 
toxieated  condition. 

Thus,  if  a  night  watchman,  while  in- 
toxicated, neglects  his  duty  and  goes  in- 
to a  washroom  with  intent  to  sleep, 
lights  the  gas  heater,  tightly  closes  the 
door  and  windows,  and  lies  down  u^on 
the  bench,  and  while  in  such  condition 
is  killed  by  escaping  gas,  he  does  not 
suffer  an  injury  arising  out  of  his  em- 
ployment. John  A.  Roebling's  Sons  Co. 
V,  Industrial  Acci,  Commission  (1918)  — 
CaL  App.  — ,  171  Pac.  987. 

The  cases  passing  upon  recovery  of 
compensation,  where  an  injured  work- 
man was  intoxicated  at  the  time  of  the 
injury,  are  reviewed  in  an  annotation 
attached  to  Nekoosa-Ed wards  Paper  Co. 
V.  Industrial  Commission,  Ii.R.AJ.916A, 
348. 
Injnrlea    recelT«d   wUle   dclag   work 

ovtslde  Af  loopfl  of  oiapIojnaoBt. 

Where  an  employee  is  injured  while 
doing  something  which  might  ordinarily 
be  considered  outside  the  scope  of  the 
employment,  he  will  not  be  denied  com- 
pensation if  the  act  is  performed  in  a 
bona  Me  attempt  to  further  the  em- 
ployer's business. 

Thus,  an  injury  to  a  school -teacher, 
caused  by  an  attempt  to  move  a  heavy 
desk  which  was  standing  before  a  book- 
case, preventing  the  opening  of  a  door 
which  the  teacher  desired  to  open,  to 
procure  a  book  necessary  for  her  work, 
arises  out  of  the  employment,  although 
the  teacher  was  charged  with  no  part  of 
the  work  of  janitor  of  the  school.  Elk 
Grove  Union  High  School  Diet.  v.  In- 
dustrial Acci.  Commission  (1917)  S4 
Oal.  App.  589.  168  Pac.  392. 

So,  an  employee  of  a  builder,  who  waB 
instraeted  to  take  a  window  frame  to  a 
farm  about  2  miles  distant,  and  to  get 
it  there  as  best  he  conld,  as  there  was 
no  horse  or  cart  available,  did  not  act 
outside  his  employment  when,  coming 
up  with  a  pony  and  cart  on  the  road,  he, 
with  the  driver's  permission,  placed  the 
window  frame  on  the  cart,  and  started 
to  climb  up  himself,  and  fell  and  was 
injured.  Mullinger  v.  Bidewell  (1916) 
10  B.  W.  C.  C.  (Eng.)  104. 

So,  too,  a  fireman  in  a  rolling  mill, 
whose  duty  it  waa  to  put  rock  in  a  fur- 
nace with  which  to  heat  the  iron,  does  not 
go  outside  of  his  employment  when,  on 
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finding  n 


lui table  rock  in  the  bin  where 
narily  kept,  he  went  on  to  a 

car  heside  the  bin  in  order  to  procure 
such  proper  rock,  where,  in  so  doing,  it 
was  shown  that  he  acted  in  accordance 
with  the  custom  of  the  workmen,  which 
was  known  to  the  employer's  foreman. 
Southern  P.  Co.  v.  Industrial  Acci.  Com- 
mission (1918)  —  Oal.  — ,  ~  A.L.R. 
— .  170  I'ae.  822. 

An  emplojee  of  a  city,  engaged  as  a 
teamster  in  the  municipal  wood  yard, 
who  was  injured  while  engaged  in  mov- 
ing the  household  goods  of  an  indigent 
person  in  accordance  with  directions  of 
the  superintendent  of  the  wood  yard, 
may  be  found  to  have  been  acting  with- 
in the  scope  of  his  employment,  where 
the  general  purpose  of  the  wood  yard 
was  to  provide  employment  and  relief 
.  for  indigent  persons  and  their  families, 
and  the  moving  of  the  goods  of  an  indi- 
gent person  might  be  found  to  be  within 
the  general  purpose  of  the  yard.  Oak- 
land V.  Industrial  Acci.  Comtnission 
(1917)  —  Cal.  App.  — ,  170  Pae.  430. 

An  employee  whose  duty  it  was  to  re- 
ceive mail  from  one  train  and  carry  it 
to  another  did  not  go,  outside  of  his 
emploj'nient  when,  in  accordance  with  a 
custom,  be  attempted  to  get  onto  the 
mail  car  to  receive  the  mail,  and  was  in- 
jnied,  although  he  might  have  received 
such  mail  by  remaining  upon  the  station 
platform,  since  what  he  did  tended  to 
expedite  the  performance  of  his  duty. 
White  V.  Industrial  Commission  (1918) 

—  WiB.  — ,  167  N.  W.  816. 

A  railroad  employee,  who  was  injured 
while  on  his  way  to  aid  in  the  removal 
of  the  wreck  of  a  train  of  another  com- 
pany, on  tracks  used  jointly  by  the  two 
railroad  companies,  suffered  injury  aris- 
ing out  of  his  employment,  where,  by 
the  terms  of  his  employaent,  be  was  to 
be  treated  as  being  on  duty  and  on  pay 
when  called  by  the  other  company,  from 
the  time  when  he  was  called  until  he 
reported  at  his  home  station  at  the  com- 
pletion of  his  work.    Re  Maroney  (1917) 

—  lEd.  App.  — ,  118  X.  E.  134. 

But  DO  recovery  is  allowable  where  the 
work  is  not  only  outside  of  the  employ- 
ment, but  engaging  in  such  work  creates 
an  added  peril  which  oould  not  be  rea- 
sonably anticipated  as  incident  to  the 
enmloyment. 

Thus,  a  night  watchman  went  outside 
of  the  employment  contemplated  by  his 
employer,  in  making  use  of  a  circular 
saw  to  cut  a  board  with  which  to  brace 
a  door,  the  lock  of  which  waa  defective. 
Bruester  v.  Industrial  Acci.  Commission 
(1917)  —  Oat  App.  — ,  1C9  Pae.  258. 
L.II.A.1918F. 


The  eoort  said  that,  although  it  might 
have  been  within  the  scope  of  the  employ- 
ee's duty  to  see  that  the  doors  of  the 
premises  were  properly  secured  by  lock- 
ing, nevertheless  his  resort  to  the  use  of 
a  circular  saw  for  the  purpose  of  making 
a  board  that  would  answer  his  purpose, 
was  entirely  beyond  the  scope  of  bis  em- 
ployment, and  was  not  a  resort  to  rea- 
sonable means  for  securing  the  end  in- 
tended by  him  at  the  time. 

So,  too,  a  messenger  boy,  who  in  per- 
formiog  his  duties  traverses  the  streets 
of  a  city,  departs  from  the  scope  of  his 
employment  when  he  climbs  upon  a  pass- 
ing vehicle  not  owned  or  controlled  by 
his  employer,  for  the  purpose  of  expedit- 
ing his  work,  so  that  an  accident  which 
befalls  him  when  upon  such  vehicle  can- 
not be  said  to  arise  out  of  and  in  the 
course  of  the  employment,  the  court 
holding  that,  since  he  was  provided  with 
carfare  when  the  messages  were  to  go 
beyond  a  certain  distance,  be  was  to 
walk  on  all  other  occasions.  State  fis 
REL,  MiLLEB  V.  District  Ct.  ante,  881. 

A  truckman  employed  to  carry  neces- 
sary materials  to  and  from  a  factory 
does  not  suffer  injury  arising  out  of  and 
in  the  course  o£  the  employment,  where 
he  carried  a  box  of  books  for  which  the 
bill  of  lading  had  been  given  him  by 
the  shipping  clerk,  from  a  railroad  sta- 
tion to  the  house  of  one  of  the  stock- 
holders of  the  company,  and,  after  plac- 
ing the  box  of  books  in  the  front  hall, 
was  injured  while  carrying  it  up  to  the 
second  floor,  at  the  request  of  tne  maid 
who  came  to  the  door.  Camahan  v. 
Mailometer  Co.  (1918)  —  Mich.  — ,  1C7 
N.  W.  9.  This  decision  is  based  both 
upon  the  ground  that  the  injury  occurred 
while  the  employee  was  engaged  in  car- 
rying out  a  mere  accommodation,  under- 
taken by  the  corporation  for  one  of  Its 
stockholders,  without  charge,  and  on  the 
ground  that  the  injury  occurred  while  he 
was  merely  accommodating  the  maid  at 
the  house  where  the  box  of  books  was 
delivered. 

Where  an  employer  nailed  down  the 
lower  sashes  in  the  windows  in  a  dj-e 
house,  back  of  the  dyetubs,  so  as  to  pre- 
vent the  men  from  crawling  over  the 
tubs  to  open  the  windows,  but  an  em- 
ployee did  pass  over  the  tabs  and  was 
injured  while  attempting  to  remove  the 
fastening  by  use  of  a  chisel  and'  hammer, 
a  piece  of  the  chisel  striking  him  in  the 
eye,  the  injury  did  not  arise  out  of  and 
in  the  course  of  the  employment;  since 
he  must  be  held  to  have  worked  in  Ibe 
dyehouse  as  furnished  for  use  by  his 
employer,  who   had    the  absolute   right 
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to  close  the  wiadows  permanently,  so 
that  tb«  premises  should  be  used  m  if 
thoae  windows  fonued  no  part  in  the 
«i>nstmetion  or  equipment.  Borin'g  Case 
(1917)  227  Mass.  452,  L.B.A.1918A,  217, 
116  N.  E.  817. 

A  elerk  in  the  anditing  department  of 
a  railroad,  who  la  traveling  under  orders 
to  check  up  the  aeconnts  of  an  agent  at 
a  station  on  the  road,  is  not  acting  in 
the  course  of  his  employment,  within  the 
meaning  of  the  Compensation  Act,  in 
leaving  the  train  when  an  injured  pas- 
senger attempts  to  hoard  it,  even  though 
he  intends  to  aid  in  earing  for  the  in- 
jured man  if  called  upon  to  do  so,  so  as 
to  be  entitled  to  oompensation,  if  in- 
jured when  attempting  to  re-enter  the 
train.  Northwestern  P.  R-  Co.  v.  Indus- 
trial Acci.  Commission  (1917)  174  OaL 
297.  L.R.A.1918A,  28fi,  163  Pao.  1000. 

This  principle  frequently  finds  applica- 
tion where  an  employee,  engaged  to  do 
one  kind  of  work,  is  injured  while  per- 
forming labor  of  a  more  daBgeroua 
character  than  that  which  ha  was  hired 

Thus,  a  nigbt  watchman  whose  dutiee 
required  him  to  stay  at  a  locomotive  dttr- 
iug  the  night,  and  keep  the  fire  alive, 
-tras  not  acting  within  the  scope  of  his 
employment  when  he  took  charge  of  a 
steam  shovel,  which  duty  he  assumed 
voluntarily  at  the  request  of  a  fellow 
employee.  Sherer  v.  Industrial  Acei. 
GominisBion  (1917)  175  CaL  fil5,  106 
Pac.  318. 

So,  an  employee  engaged  to  shovel 
gravel  cannot  recover  for  injuries  re- 
ceived white  driving  a  team,  when  lie 
simply  exchanged  work  with  the  teams- 
ter, at  the  request  of  the  latter,  who 
bad  been  out  in  the  rain  and  wanted 
to  get  warn  by  shoveling.  Modoc  Coun- 
ty v.  Industrial  Acei.  Commiasion  (1917) 
32  Oal.  App.  548,  163  Pae.  685. 

And  a  chambermaid  in  a  hotel  acta 
beyond  the  scope  of  her  employment, 
where,  in  the  absence  of  the  janitor,  aod 
without  the  employer's  knowledge,  she 
attempts  to  clean  up  a  light  well,  which 
was  ordinarily  the  work  of  the  janitor, 
and  not  such  as  a  woman  would  be  ex- 
pected to  undertake  at  all.  Williamson 
r.  Industrial  Acci.  Commission  (1918) 
—  OaL  — ,  171  Pac.  797.  The  court 
said :  "It  would  be  an  unwarranted  ex- 
tension of  the  statute  to  give  it  applica- 
tion to  acts  done  without  the  knowledge 
or  consent  of  the  employer,  which,  how- 
ever commendable  from  the  -riewpeint 
of  loyalty  to  one's  employer,  are  not 
only  onteide  of  the  employee's  speeiflo 
employment  and  doty,  but  which  are 
Ii.RA.l»8F. 


themselves  of  aucb  «  hasardous  char- 
acter as  that  the  employee  ought  not  to 
be  reasonably  expected  or  required  to 
do  them,  except  as  a  matter  of  immedi- 
ate necessity  or  emergency,  even  though  . 
they  might  be  within  the  scope  of  the 
employment." 

So,  too,  the  finding  of  the  countv  court 
judge  that  an  injury  to  a  joiner,  re- 
ceived while  engaged  in  operating  a 
planiog  machine,  does  not  arise  out  of 
the  employment,  will  he  BUBtained,  where 
it  appeared  that  there  were  special  ma- 
chiaists  appointed  to  operate  the  planing 
machine  and  there  was  uo  evidence  that 
men  who  were  not  machinists  ever  used 
it.  Anderson  v.  Armstrong  (1916)  10 
B.  W.  C.  C.  (Eng.)  67. 

But  an  employee  does  not  go  outside 
of  hia  employment  when  he  attempts  to 
move  beams  out  of  a  narrow  passage- 
way, through  which  he  is  obliged  to  pass 
in  the  performance  of  his  duty.  Mann- 
ing V.  Pomerene  (1917)  101  Nob.  127, 
162  a.  W.  402. 

The  mistaken  idea  of  an  employee  as 
to  the  scope  of  bis  employment  does  not 
enlarge  the  scope  of  his  employment. 

Thus,  an  employee  in  a  factory,  who 
goes  upon  a  bridge  carrying  a  traveling 
crane  and  is  injured,  cannot  recover  com- 
pensation, where  his  duties  did  not  call 
him  upon  the  bridge,  and  notices  were 
posted  forbidding  employees  to  go  there- 
on, although  he  did  not  know  of  the 
orders  and  believed  that  he  had  a  right 
to  go  onto  the  bridge.  Wardle  v.  En- 
thoven  &  Sons  (1916)  86  L.  J.  K.  B.  N. 
S.  (Eng.)  309,  116  L.  T.  N.  S.  103.  93 
Times  L.  R.  123,  10  B.  W.  C.  C.  79. 
iMjtwlea  fr*M  faU  wued  ob  auMm- 

paiita([  1»j  abB*n 

tl«m. 


tel  « 


Bdt- 


A  fall  resalting  £rom  a  man's  mental 
eondition  arises  out  of  the  condition,  and 
not  out  of  the  employment.  Peterson  v. 
Industrial  Bd.  (1917)  281  HL  326,  117 
N.  E.  1033. 

Go,  if  the  fall  of  an  employee  was  not 
due  to  the  employment,  but  was  caused 
by  her  own  physical  or  mental  condition 
or  was  brought  about  by  her  exertions 
in  her  owe  affairs,  or  by  any  cause  other 
than  the  employment,  then  there  ean  be 
DO  recovery.  Hallett's  Case  (1918)  230 
Mass.  326,  U9  N.  E.  673. 

And  an  employee  at  work  upon  a  prop- 
er scaffold  who,  aolely  because  of  his 
predisposition  to  epilepsy,  fell  from  a 
scaffold,  receiving  an  injury  from  which 
death  resulted,  did  not  suffer  an  in- 
jury arising  out  of  the  employment,  al- 
I  though  it  arose  in  tb»  course  of  it.    Van 
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Gorder  v.  Packard  Motorcar  Co.  (1917) 
195  Mich.  688,  L.R.A.1917E,  522,  162 
N.  W.  107. 

So,  too,  the  death  of  an  employee  from 
a  fall  from  a  proper  scaffold  because  of 
an  epileptic  seizure,  does  not  arise  out 
of  his  employmeat.  Brooker  v.  Indus- 
TBiAL  Acer.  Commission,  ante,  878. 

In  a  case  in  which  the  death  of  an  em- 
ployee followed  a  fall  received  by  him, 
and  the  employer  claimed  that  be  fell 
while  in  an  epileptic  fit,  and  that  his 
death  was  caused  by  epilepsy  and  not 
by  the  accident,  it  was  held  that  the 
court  properly  instructed  the  jury  that 
the  burden  of  proof  was  upon  the  plain- 
tiff to  prove,  by  preponderance  of  evi- 
dence, that  the  deceased  came  to  his 
death  by  reason  of  a  personal  injury, 
by  accident  arising''  out  of  and  in  the 
course  of  the  employment,  and  that  if 
he  fell  by  reason  of  an  epileptic  seizure 
the  verdict  must  be  for  the  employer, 
Madev  V.  Swift  4  Co.  (1917)  101  Eul 
771,  168  Pac.  1105. 

But  an  employee  who  was  required  to 
perform  his  duties  while  standing  on  a 
pile  of  brick  almut  15  feet  above  the 
ground,  and  who  was  seized  with  en 
attack  of  verti^,  or  some  similar  dis- 
order, which  caused  him  to  fall  to  the 
frozen  ground  and  suffer  injury,  may  be 
found  to  be  entitled  to  compensation, 
where  he  was  in  good  health  at  the 
time,  and  no  reason  is  given  for  the  fall 
except  the  dizziness  caused  by  the  con- 
ditions under  which  the  man  was  work* 
ing.  Santacroce  v.  Sag  Harbor  Briok- 
works  (1918)  182  App.  Div.  442,  169 
H.  T.  Supp.  695. 
Employee    injnTed    whils    KftsmptiiiB 

to  reione  fellow  emplarve  or  to  ■»▼« 

omplorer*!   prop«rty. 

The  earlier  cases  passing  upon  the 
right  to  compensation  where  the  em- 
ployes is  injured  while  attempting  to 
rescue  a  fellow  employee,  or  to  save  the 
employer's  property,  will  be  found  in 
the  annotation  in  L.R.A.1916A,  page  56, 
notes  21  et  seq.,  and  page  238,  note  3, 
and  the  annotation  in  L.R.A.1917D,  126, 

Ordinarily,  an  employee  does  not  go 
out  of  his  employment  when  he  attempts 
to  rescue  a  fellow  employee  from  a  dan- 
ger which  threatens  him. 

Thus,  in  United  States  Fidelity  &  G. 
Co.  V.  Industrial  Acci.  Commission 
(1017)  174  OaL  616,  163  Pac.  1013,  the 
court  said  that  if  an  employee  was  over- 
come when  going  to  the  aid  of  another 
employee  who  had  been  overcome,  he 
was  engaged  in  the  employer's  business. 
L.R.A.J018F. 


So,  an  employee  who  is  injured  while 
attempting  to  reaene  a  fellow  employee 
from  a  dangerous  position,  arising  in 
the  course  of  his  employment,  is  within 
the  protection  of  the  Texas  act,  imless 
his  act  in  attempting  the  rescue  is  in 
disobedience  of  the  positive  orders  of 
his  employer.  General  Acpi.  Fire  &  Life 
Assur.  Corp.  v.  Evans  (1918)  —  Tei. 
Civ.  App.  —,  201  S.  W.  705.  The  coun 
said  that  it  had  been  held  in  several 
jurisdictions  that  it  is  the  duty  of  every 
employee  to  undertake  to  prevent  injury 
to  fellow  employees,  and  that,  in  sncb 
attempts,  they  are  acting  within  the 
course  of  their  employment. 

A  simitar  rule  has  been  laid  down  in 
cases  in  which  the  employee  was  injured 
while  in  an  attempt  to  save  the  employ- 
er's property  from  destruction. 

Thus,  en  assistant  engineer  on  a 
dredge  boat,  whose  duties  require  him 
to  remain  on  the  boat  while  off  duty, 
suffers  injury  arising  out  of  hia  employ- 
ment, where,  at  the  time  of  hia  injury,  he 
was  off  duty  so  far  as  dredging  was  con- 
cerned, hut  was  attempting  to  save  the 
vessel  from  shipwreck  during  a  storm. 
Southern  Surety  Co.  v.  Stuhbs  (1917)  — 
Tex.  Civ.  App.  — ,  199  S.  W.  343. 

So,  in  Kzepczynski  v.  Manhattan 
Brass  Co.  (1917)  —  App.  Div.  — ,  165 
W.  Y.  Supp.  1110,  the  appellate  division 
unanimously  affirmed  an  award  of  com- 
pensation to  the  dependents  of  a  man 
whose  ordinary  occupation  was  screen- 
ing eoal,  but  who  was  injured  white  as- 
sisting in  putting  out  a  fire  which  haii 
occurred  in  the  plant.  Commissioner 
Lyon,  in  his  opinion,  said :  "It  is  prob- 
ably true  that  there  was  no  active  duty 
upon  the  deceased  to  be  present  at  or 
assist  in  the  putting  out  of  the  fire',.bDt 
where  Are  occurs  in  a  manufaeturioi: 
plant,  I  do  not  think  that  an  employee 
who  leaves  his  actual  place  of  duty,  for 
the  time  being,  to  assist  or  even  be  pres- 
ent at  the  attempt  to  quench  the  fire,  by 
that  act  takes  himself  out  of  his  employ- 
ment. Surely,  there  are  some  things 
which  an  employee  may  do  withoit  for- 
feiting his  right  to  compensation,  even  if 
his  duties  do  not  require  the  perform- 
ance of  the  act;  and  I  think  it  would  be 
too  harah  a  rule  to  hold  that  an  employee 
who  goes  to  a  place  of  a  6re  in  ihe 
plant,  by  that  act,  takes  himself  out 
from  nnder  the  protection  of  the  slat- 


EaiploTee    lajnl«d   -while   perfomine 

poraoul   aoti. 

"When  an  employee  is  injured  through 
same  act  of  his  own,  not  an  incident  to 


no,  Cookie 
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iu3  employment,  and  not  auUiomed  or 
iudueed  by  his  employer  in  oonnection 
with  hia  employment,  the  injury  does 
not  arise  out  ot  and  in  the  eourae  of  his 
employment"  Oifford  v.  Fatteraon, 
(1917)  222  N.  T.  4,  —  A.L.a.  — ,  117 
N.  E.  946. 

So,  the  aet  of  an  employee  relating 
solely  to  his  own  private  afflairs  done 
while  oS  duty,  and  while  he  is  neither 
going  to  nor  coming  from  his  work  nor 
making  any  preparation  therefor,  is  not 
serriee  growing  out  of  and  inaidental  to 
his  employment,  though  at  the  time  he 
is  subject  to  a  call  for  duty,  and  the 
act  was  done  upon  the  employer's  prem- 
ises, under  the  sanction  o£  a  custom. 
Brienen  v.  Wisconsin  Pub.  Service  Co, 
(1917)  166  Wis.  24,  163  N.  W.  182. 

And  a  night  watchman  whose  dntiea 
are  to  watch  the  premises  during  the 
nighttime,  and  go-  around  the  building 
for  that  purpose,  and  to  regularly  punch 
the  time  clock,  does  not  suffer  injuries 
arising  out  of  and  in  the  ccurse  of  his 
employment,  where  he  obtains  a  chair, 
sits  on  the  second  floor  of  the  building 
at  an  open  doorway,  dozes  off,  and  falls 
down  a  chute,  receiving  the  injuries  in 
question.  Oifford  v.  Patterson  (H.  Y.) 
supra.  The  court  said  that  his  injury 
was  not  received  as  a  natural  incident 
of  hie  work. 

So,  too,  there  can  be  no  recovery  of 
compensation  for  the  death  of  an  em- 
ployee whose  duties  in  a  hoildiug  were 
condned  to  the  top  and  ground  floors, 
and  who  was  injured  by  falling  through 
the  elevator  shaft  from  an  intermediate 
door,  there  being  no  evidence  at  all  as 
to  why  be  was  on  such  floor.  Casualty 
Co.  V.  Industrial  Acci.  Commission 
(1917)  —  CaL  — ,  169  Pac.  76. 

Where  a  servant  girl  was  engaged  in 
mending  her  own  dress  when  the  bell 
rang,  and  she  arose  to  answer  it,  and  in 
some  manner  drove  the  neddle  into  her 
knee,  no  compeneatioa  is  recoverable, 
since  the  accident  did  not  arise  out  of 
the  employment.  GnfBths  v.  Robins 
(1916)  10  B.  W.  C.  C.  (Eng.)  90. 

Injury  suffered  by  an  employee  while 
riding  on  a  vehicle  solely  for  hia  own 
convenience  doea  not  arise  out  of  the 
employment. 

Thus,  an  injury  to  a  miner  by  an  acci- 
dent to  the  truck  on  which  he  had  taken 
passage  does  not  arise  out  of  or  in  the 
course  of  his  employment,  where,  when 
returning  to  his  place  of  employment 
after  visiting  another  city  on  business 
of  his  own,  he  met  the  truck  of  his  em- 
ployer and  assisted  in  loading  it,  under 
the  promise  of  pay  for  his  services  by 
I1.H.A.19I8F. 


transportation  to  the  mine  on  the  truck, 

which  would  relieve  him  of  the  necessity 
of  patronizing  a  public  conveyance. 
BooGESs  V.  Ikdustrial  Acci.  Comiiis- 
8ION,  ante,  883. 

So,  the  act  of  a  switchman  in  attempt- 
ing to  get  onto  an  engine  in  motion, 
while  proceeding  to  the  time  clock  to 
register  his  time,  was  not  reasonably  in- 
cident to  his  employment,  but  was  done 
purely  for  his  own  convenience,  and  the 
danger  of  injury  therefrom  was  an  added 
danger,  not  within  the  scope  of  his  em- 
ployment. Inland  Steel  Co.  v.  Lambert 
{1917)  —  lud.  App.  — ,  118  N.  K.  162. 
The  court  said:  "It  cannot  be  said 
that  the  attempt  to  mount  the  locomotive 
was  in  the  interest  of  the  employer,  or 
for  the  purpose  of  crediting  the  em- 
ployer's work,  since  the  employer  was 
not  interested  in  the  speedy  checking  out 
of  the  appellee,  but  interested  only  in 
the  checking  out  being  accomplished. 
In  our  judgment,  the  facts  do  not  pre- 
sent a  situation  wherein  the  employee 
negligently  performed  a  duty,  or  was 
guilty  of  negligence  in  the  performance 
of  a  duty,  but  rather  a  ease  wherein  he 
attempted,  unnecessarily,  to  do  a  peril- 
ous act  not  reasonably  incident  to  his 
employment." 

There  are  some  acts,  however,  which, 
although  they  may  be  considered  person- 
al from  one  point  of  view,  are  neverthe- 
less necessary  for  the  welfare  and  com- 
fort of  the  employee,  and  it  ia  generally 
held  that  an  employee  doea  not  go  outside 
of  his  employment,  so  as  to  be  denied 
compensation,  if  injured  while  perform- 
ing acts  of  this  character  in  ine  ordi- 
nary usual  manner. 

An  employee  going  in  the  usual  man- 
ner, for  his  pay,  to  a  place  designated 
by  the  employer,  is  performing  a  service 
within  his  employment. 

Thus,  an  employee  is  not  outside  of 
bis  employment  when,  after  the  actual 
working  hours  for  the  day  have  ended, 
he  forms  in  line  with  other  employees, 
to  receive  his  weekly  pay  at  the  ofBce 
window  as  he  passes  out  of  the  build- 
ing. Pekin  Cooperage  Co.  v.  Industrial 
Bd.  (iai7)  277  m.  53,  115  N.  E.  128. 

So,  an  employee  of  a  logging  camp, 
which  is  near  the  town  where  the  com- 
pany's office  is  located,  between  which 
and  the  logging  camp  employees  ere  fur- 
nished transportation  by  the  company  on 
trains  used  in  its  business,  is  an  em- 
ployee of  the  company  when  on  a  train 
going  to  the  office  for  his  pay,  after 
notifying  the  company  that  he  intends  to 
Ue  off  a  few  days,  and  receiving  his  time 
slip;  and  an  injury  received  through  the 
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management  of  the  train  grows  out  of 
his    employment.      Hacklef-Phelps-Bon- 

nell  Co.  V.  Industrial  Commission  (1917) 
165  Wis.  58e,  L.R.A.1918A,  277,  162 
N.  W.  921. 

The  procuring  of  food  or  other  re- 
freshments by  an  Employee,  although 
personal  in  character,  is  considered  so 
far  incidental  to  the  employee's  work 
that  injuries  received  while  procuring 
such  food  and  refreshment  may  be  found 
to  arise  out  of  and  in  the  course  of  the 
employment,  provided  the  employee  acta 
in  a  reasonable  and  prudent  manner,  and 
the  injuries  occur  while  he  is  npon  the 
employer's  premises  or  is  subject  as  an 
employee  to  the  employer's  control. 

"Personal  in.furies  suffered  in  the  per- 
formance of  acts  within  the  scope  of 
hia  employment,  which  have  not  been 
forbidden  by  the  employer,  and  are 
found  to  have  been  necessary  to  the 
physical  n-elfure  of  the  employee  while 
in  the  discharge  of  his  duties,  are 
deemed  to  have  arisen  not  only  in  the 
course  of  but  out  of  the  employment." 
Bonn's  Case  (1917)  227  Mass.  452, 
L.R.A.1918A,  217, 116  N.  E.  817. 

"Such  acts  as  are  necessary  to  the 
life,  comfort,  and  convenience  of  the 
workman,  while  at  work,  though  person- 
al to  himself  and  not  technically  acts 
of  service,  are  incidental  to  the  service; 
and  an  accident  occurring'  in  the  per- 
formance of  such  acta  is  deemed  to  have 
arisi^n  out  of  the  employment."  Hol- 
land-St.  Louis  Sugar  Co.  v.  Shraluka 
(1917)  —  iDd.  App.  — ,  116  N.  E.  330. 
In  the  latter  case  an  employee  slipped 
on  the  stairs  as  he  was  going  to  answer 
a  personal  call  on  the  telephone.  After 
calling  attention  to  the  fact  that  the 
employee  was  employed  twelve  honra  a 
day  for  seven  days  a  week,  without  even 
the  privilege  of  leaving  the  factory  for 
lunch,  the  court  said:  "When  a  work- 
man in  4  factory  goes  to  a  telephone 
which  is  maintained  in  the  factory,  to 
answer  a  call,  from  whatever  source,  it 
will  be  presumed  that  he  is  performing 
an  act  necessary  to  his  comfort  and  con- 
venience, and  that  such  act  is  an  inci- 
dent of  his  employment,  where  the  em- 
ployei  has  established  no  rule  to  the 
contrary." 

The  English  House  of  Lords  has  held 
in  Lancashire  &  Y.  R.  Co.  v.  Highley 
[1917]  A.  C.  (Eng.)  352,  86  L.  J.  K.  B. 
X.  S.  715,  116  L.  T.  N.  S.  767,  33  Times 
L.  R.  286,  61  Sol.  Jo.  397,  10  B.  W.  C.  C. 
241,  Ann.  Cas.  1917D,  200,  that  an  em- 
ployee of  a  railroad,  while  waiting  at  a 
station  for  a  train  to  carry  him  further 
down  the  road  where  he  is  to  work,  does 
I...R.A.1918F. 


not  go  out  of  his  employment  in  going  to 
a  mesa  room  to  get  some  hot  water  for 
his  breakfast,  whieh  he  has  brought 
with  him.  It  should  be  stated  in  this 
case,  however,  that  a  recovery  was  de- 
nied, not  because  the  employee  was  not 
entitled  to  take  proper  steps  to  proeiire 
his  breakfast,  but  because,  in  going  io 
the  mess  room,  he  attempted  to  pass  un- 
der the  trucks  of  a  train  instead  of  go- 
ing around  them,  as  he  could  easily  have 

Where  a  door  tender  of  a  eooling 
rotHii,  together  with  other  employees, 
was  in  the  habit  of  keeping  bottles  of 
water,  tea,  and  coffee  in  the  cooling 
room,  for  drinking  purposes,  whicfa  babii 
was  known  to  the  superintendent  of  the 
plant,  injuries  to  the  door  tender  from 
drinking  the  contents  of  a  bottle  of 
muriatic  acid,  which  had  been  placed 
with  other  bottles  of  liquid  in  the  cool- 
ing room  by  other  employees,  may  be 
found  to  arise  out  of  and  in  the  coiir^ 
of  the  employment.  Osterbrink's  Case 
(1918)  229  Mass.  407,  118  N.  E.  657. 
The  conrt  said:  "The  placing  of  bottles 
of  coffee  or  tea  in  the  cooler  had  ibe 
sanction  and  approval  of  the  subscriber. 
There  is  no  -evidence  that  it  disaj^roved 
the  cooling  of  water  in  bottles  to  ihe 
refrigerator,  and  it  would  be  a  natural 
and  reasonable  expectation  that  em- 
ployees would  place  water  in  bottles  in 
the  cooler  in  summertime  to  relieve  the 
thirst  of  the  employees,  or  to  be  drunk 
by  them  with  their  meals,  in  preference 
to  drinking  water  from  the  end  of  a 
rubber  tube,  or  from  a  bubble  fountain 
after  going  to  the  floor  below." 

An  employee  may  be  found  to  be  per- 
forming service  "growing  out  of  and 
incidental  to  his  employment,"  where 
he  was  seated  on  a  large  piece  of  rubber 
in  a  room  in  the  factory,  at  the  noon 
hour,  eating  his  lunch  in  accordaace  with 
the  long- established  custom  known  by 
and  tacitly  consented  to  by  his  employer, 
when  a  pile  of  crude  rubber  near  him 
unexpectedly  fell  on  him,  breaking  his 
leg.  Racine  Rubber  Co.  v.  Industrial 
Commission  (1917)  166  Wis.  600,  162  X. 
W.  664. 

But  the  employer  cannot  be  held  liable 
for  compensation  for  injuries  ocenrring 
to  an  employee  during  the  luneh  hour, 
where  the  employee  goes  to  a  part  of 
the  building  over  whieh  the  employer  has 
no  control. 

Thus,  an  employee  of  a  contractor  en- 
gaged to  do  repair  work  uDon  the  Jlrsi 
and  second  floors  of  a  building  cannot 
be  held  to  be  an  employee  so  as  to  \>e 
entitled  to  eompensatton  for  injuries  re- 
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ceiv«d  during  the  noon  hour,  when,  after 
he  had  left  the  building  for  Innch,  he 
retamed  and  was  passing  away  the  re- 
mainder of  the  noon  hour  in  the  boiler 
room,  and  was  in.jnred  by  the  explosion 
of  the  boiler.  Manor  v.  Pennington 
(1917)  180  App.  Div.  130,  167  H.  T. 
Supp.  424. 

That  the  injury  occurred  white  the 
employee  was  indulging  or  preparing  to 
indulge  in  smoking  does  not  necessarily 
render  the  Compensation  Act  inapplic- 
able. 

Thus,  the  fact  that  the  accident  re- 
sulted from  the  employee  striking  a 
match  for  the  purpose  of  enabling  him 
to  smoke  is  not  sufficient  to  debar  him 
and  his  dependents  from  the  benefits  of 
the  Pennsylvania  statute,  where  he  was 
out  of  doors  at  the  time,  during  an  in- 
terval of  work,  and  the  smoking  did  not 
interfere  with  his  duties.  Dzikowska  v. 
Superior  Steel  Co.  ante,  888. 

See  also  M'Lauchlan  v.  Anderson 
[1911]  8.  C.  629,  48  Sccrt.  L.  R.  349,  40 
W.  C.  C.  376,  cited  in  the  annotation  in 
L.R.A,1916A,  59,  note  31,  where  it  was 
held  that  a  workman,  sitting  on  a  wagon 
drawn  by  a  traction  engine,  was  entitled 
to  compensation  for  injuries  received 
when  he  fell  from  the  wagon  in  an  at- 
tempt to  recover  his  pipe,  which  he  had 
dropped. 

But  an  employee  of  a  tinner  who, 
while  riding  on  a  conveyance  of  the  em- 
ployer from  the  place  of  business  to  the 
place  where  work  was  being  carried  on, 
leaves  the  wagon  to  go  to  a  drug  store 
to  purchase  tobacco  for  his  own  nse,  and 
is  struck  and  instantly  killed  by  a  pass- 
ing automobile,  does  not  auSer  injury 
arising  out  of  and  in  the  course  of  the 
employment.  Re  Belts  (1918)  —  Ind. 
App.  ~,  118  N.  E.  551.  The  court  said : 
"Of  course,  it  cannot  be  said  that  Betts, 
while  on  an  errand  for  himself,  was  do- 
ing any  service  required  by  his  employ- 
ment, and  we  are  unable  to  see  wherein 
his  employment  esposed  him  to  the  haz- 
ard or  danger  which  resulted  in  his 
death.  To  illustrate  our  meaning,  if 
the  employment  of  the  injured  party 
had  been  of  the  kind  to  take  him  on  a 
roof,  and  in  going  for  hia  tobacco  he  had 
slipped,  or  for  any  other  cause  had 
fallen  from  the  roof  and  been  injured, 
we  can  see  a  connection  between  the 
employment  and  the  injury,  in  that  his 
employment  placed  him  where  the  haz- 
ard of  indulging  in  his  tobacco  was  in- 
creased. In  the  instant  case  the  em- 
ployment did  not  keep  deceased  on  the 
street  as  a  pedestrian.  If  it  could  be 
said  to  expose  him  to  any  dangers  of  the 
UK.A.1«18F. 


street,  other  than  that  to  which  the  pub- 
lie  generally  are  exposed,  it  was  the 
danger  of  traveling  in  a  vehicle  to  and 
from  his  work.  In  other  words,  as  a 
pedestrian  on  the  street  going  for  his 
tobacco,  his  employment  exposed  him  to 
no  danger  that  would  not  have  been  in- 
curred by  any  other  pedestrian  on  a  like 
errand,  nor  was  he  exposed  to  any  haz- 
ard different  from  or  in  escess  of  the 
hazard  to  which  he  would  have  been  ex- 
posed when  on  such  errand,  though  he 
had  not  been  engaged  in  the  employment 
indicated." 
Injnrl**    raaslved    irhlle   eBtpldyae    la 

g«lMK  to  or  from  work. 

The  earlier  cases  passing  upon  reoov- 
ery  of  compensation  for  injuries  to  em- 
ployees while  going  to  and  from  their 
work  wilt  bo  found  in  the  annotation  in 
L.R.A.1916A,  page  60,  notes  35  et  seq., 
and  page  235,  notes  86  et  seq.,  and  in  the 
annotation  in  L.B.A.1D17D,  119,  noto  19. 

Ordinarily,  compensation  is  not  re- 
coverable, where  an  employee  is  injured 
while  going  to  or  from  his  work. 

Thus,  a  repairer  of  mnaical  inatriv- 
mentfl,  who  slips  on  the  ice  and  is  in- 
jured while  going  to  his  work,  cannot 
he  held  to  be  injured  in  the  course  of 
his  employment,  nor  does  the  injury 
arise   out  of  hia   employment.     Indds- 

TBIAL    COJtUISSIOH    V.    ANDERSON,    ante, 

885. 

So,  a  janitor  in  an  office  building,  who 
was  killed  by  coming  in  contact  with 
an  electric  wire  just  as  he  was  leaving 
his  home  to  go  to  work,  was  not  "in 
the  course  of  bis  employment,"  merely 
because  he  was  carrying  a  basket  of 
laundry  for  his  wife,  who  conducted  a 
restaurant  in  the  defendant's  office 
building,  in  which  the  janitor  served. 
Murphv  V.  Lndlum  Steel  Co.  (1918)  182 
App.  Div.  139,  169  H.  Y.  Supp.  781. 

But  in  a  number  of  oases  the  doctrine 
is  laid  down  that,  if  an  employee,  in 
going  to  or  from  bis  work,  is  injured 
while  he  is  on  the  employer's  premises, 
such  an  injury  may  be  found  to  arise 
out  of  the  employment. 

"Ordinarily,  the  employment  of  an 
employee,  leaving  his  work  at  mealtime 
and  passing  through  and  over  the  prem- 
ises of  hia  employer  by  a  course  usually 
taken,  is  deemed  to  be  continued  until 
he  leaves  the  premises  of  the  employer." 
Bylow  V.  St.  Regis  Paper  Co.  (1917)  179 
App.  Div.  555,  166  N.  T.  Supp,  874. 

So,  an  employee  may  be  found  to  have 
received  personal  injury  arising  out  of 
and  in  the  course  of  the  emplojTnent, 
where    he    received    the    injurj-    while 
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leaving  the  building  in  which  he  was 
employed,  by  means  of  an  outside  stair- 
rase,  and  there  was  a  reasonable  prob- 
ability that  some  employee,  in  the  course 
of  hia  employment,  would  fall  and  re- 
ceive an  injury  while  descending  a  stair- 
way constructed  and  used  as  the  stair- 
way was  in  the  case  at  bar,  Ee  O'Brien 
tl!il7)  228  Mass.  380,  117  N.  E.  619. 

Acd  one  employed  on  a  boat,  who, 
according  to  hia  instructions,  reported 
at  the  boat  at  about  5  o'clock,  but  was 
told  that  the  boat  would  not  sail  till 
11  o'clock,  and  that  he  might  go  on  shore 
until  suph  time,  may  be  found  to  have 
been  injured  by  accident  arising  out  of 
and  in  the  course  of  his  employment, 
where  he  was  injured  at  about  10  o'clock 
while  on  bis  way  back  to  the  boat,  and 
making  bis  way  through  the  master's 
premiees.  Carter  v.  Rowe  (1917)  92 
'  Conn.  82, 101  Atl.  491. 

So,  it  may  be  found  that  an  employee 
is  injured  by  accident  arising  out  of  the 
employment,  where  the  injury  occurred 
as  he  was  leaving  the  building  in  which 
he  was  employed  after  his  day's  work 
had  been  done.  HofFman  v.  Kniaely 
Bros.  (1916)  199  EL  App.  530.  The 
eonrt  based  its  deoiaion  upon  the  prop- 
osition that  it  is  a.  necessary  implica- 
tion of  a  contract  of  employment  that 
the  workman  shall  come  to  his  work  and 
shall  leave  with  reasonable  speed  when 
the  work  is  over. 

A  fence  builder  on  a  railroad  suffers 
injury  arising  out  of  and  in  the  course 
of  his  employment,  where  the  foreman 
had  called  at  his  home  and  told  him  to 
go  to  work,  as  he  had  not  intended  to 
do  because  o£  the  inclement  weather, 
and,  instead  of  going  to  the  substation 
and  waitii^  an  hour  or  an  hoar  and  a 
half  for  an  eleetria  car,  he,  with  the 
knowledge  and  acquiescence  of  the  fore- 
man, started  to  walk  along  the  track  to 
the  place  of  work,  and  hia  pay  ordinarily 
began  from  the  time  he  reported  to  the 
suhstation  for  orders,  and  he  was  killed 
while  yet  on  his  way  to  work,  Porritt 
V.  Detroit  United  R.  Co.  (1917)  —  Hich. 
— ,  165  N,  W.  674. 

But  the  rule  that  if  the  emoloyee  is 
injured  in  going  to  or  returning  from 
his  work  upon  the  master's  premises  or 
on  premises  available  for  the  purpose, 
or  if,  during  intervals  of  leisure  which 
occur  in  the  course  of  his  employment, 
he  is  injured,  he  tnay  still  be  found  with- 
in the  scope  of  his  employment  and  en- 
titled to  Dompensation,  does  not  apply, 
where  the  servant  leaves  the  sphere  of 
his  employment  for  some  purpoae  of  hia 
own,  entirely  disconnected  with  and  not 
L.R.A.]OieF. 


in  any  way  incidental  to  the  employment. 
O'Toole's  Case  (1917)  229  Mus.  165, 
118  N.  E.  303. 

And  where  a  workman  lived  in  a 
house  rented  of  the  employer,  from 
which,  to  get  to  the  plant,  he  must  go 
out  on  a  public  street,  he  is  not,  while 
within  his  own  dooryard,  though  on  his 
way  to  work,  "upon  the  premises  of  the 
employer,"  so  as  to  be  within  the  rule 
that  workmen  on  the  way  to  and  from 
the  plant,  although  not  actually  work- 
ing, but  about  to  work  or  having  just 
worked,  if  "upon  the  premises,"  are  pro- 
tected. Murphy  v.  Ludlum  Steel  Co. 
(1918)  182  App.  Div.  139,  169  N.  Y. 
Supp.  781. 

A  yard  engine  man  who  had  turned  in 
his  engine,  having  completed  his  work, 
and  also  turned  in  his  slip  showing  that 
his  run  had  been  completed,  and  who, 
instead  of  leaving  the  tracks  by  means 
of  highways  to  go  to  his  home,  walked 
along  the  track  for  a  distance  of  a 
thousand  feet,  crossed  another  street, 
and  onto  the  track  on  the  other  side  of 
the  laat-mentioned  street,  and  was  there 
struck  and  killed  by  a  passing  freight 
train,  is  not  injured  by  accident  arising 
out  of  and  in  the  course  of  the  employ- 
ment, since  he  had  no  authority  from  his 
employer  to  be  at  the  place  where  the 
accident  occurred,  and  was  not  at  that 
place  on  any  business  in  behalf  of  his 
employer,  but  was  there  for  purposes  of 
his  own,  Ames  v.  New  Tork  C.  R.  Co. 
(1917)  178  App.  Div.  324,  165  N.  T. 
Supp.  84. 

An  injury  received  by  an  employee 
while  riding,  in  pursuance  with  his  con- 
tract of  employment,  to  or  from  his  work 
in  a  conveyance  furnished  by  hia  em- 
ployer, ia  one  which  arises  in  the  course 
of  and  out  of  the  employment.  Swan- 
son  V.  Latham  (1917)  92  Oonn.  87,  101 
Atl.  492. 

So,  an  employee  who  was  injured 
while  riding  on  an  auto  truck  from  the 
station,  to  which  he  had  come  on  timia, 
to  the  place  of  work,  is  entitled  to  com- 
pensation, where  the  truck  was  fur- 
nished by  the  employer  for  that  ex- 
press purpose.  Littler  v.  Qeorge.  A, 
Fuller  Co.  (1918)  223  K.  T.  369,  119  N. 
E.  554. 

Under  the  Wisconsin  statute,  an  em- 
ployee is  entitled  to  compensation  for 
injuries  received  while  upon  the  mas- 
ter's premises,  in  going  to  and  from 
his  employment  "in  the  ordinary  and 
usual  way." 

But  an  employee  cannot  be  said  to 
come  from  his  employment  "in  the  or- 
dinary and  usual  way,"  where  he  at- 
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tempted  to  catch  a  ride  upon  cars  being 
switched  out  from  the  yard  in  which 
he  waa  at  work,  where  it  appears,  with- 
out dispute,  that  the  workman  bad  left 
the  premises  in  that  way  only  two  times 
in  fourteen  years  of  employment.  fos- 
ter-La timer  Lumber  Co.  v.  Industrial 
Commission  (1918)  —  Wis.  — ,  167  N. 
W.  453. 

The  House  of  Lords  has  laid  down 
the  rule  that  a  sailor  on  a  vessel,  who 
goes  on  shore,  although  for  purposes 
of  his  own,  may  be  held  to  have  suf- 
fered injury  arising  out  of  and  in  the 
coarse  of  his  employment,  if  he  suffers 
such  injury  while  on  the  gangway  or 
other  means  of  access  expressly  pro- 
vided by  the  owners  of  the  vessel,  for 
boarding  or  leaving  it,  and  the  fact 
that  the  seaman  may  have  gone  npon 
shore  for  purposes  of  his  own  is  unma- 

If,  however,  the  injury  occur  before 
the  sailor  reaches  the  gangway  or  pri- 
vate means  of  access  to  the  vessel,  then 
it  cannot  be  said  that  the  injury  arises 
out  of  the  employment,  in  cases  in 
which  he  has  gone  upon  shore  for  pur- 
poses  of  his  own. 

Thus,  it  has  been  held  that  the  chief 
engineer  of  a  ship  lying  in  a  public 
harbor,  which  had  been  taken  over  tem- 
porarily by  the  Admiralty  and  was 
closed  to  the  public,  and  to  which  access 
was  granted  only  by  en  Admiralty  pass, 
who  was  drowned  upon  returning  to  the 
ship  after  dark,  where  he  had  been 
asbo]*e  on  leave  for  purposes  of  his  own, 
does  not  suffer  injuries  arising  oat  of 
the  employment,  and  the  control  of  the 
Admiralty  did  not  make  the  quay  the 
provided  access  to  the  ship,  Davidson 
V.  M'Hobb  [1918]  A.  C.  (Enf.)  304. 
Lord  Dunedin,  said :  "It  follows  that,  in 
my  view,  the  mere  fact  in  the  orcsent 
case  that  the  man  was  under  engage- 
ment as  an  engineer  at  the  time  that 
the  accident  happened  is  not  enough 
to  entail  the  consequence  that  the  acci- 
dent h.tppened  in  the  course  of  his  em- 
ployment. None  the  less,  it  may  be  that 
he  was  in  the  course  of  his  employment. 
As  the  course  of  his  employment  was 
interrupted  when  he  left  the  ship  for 
his  own  purposes,  so  it  would  be  re- 
sumed when  he  returned  to  the  ship. 
If,  therefore,  the  place  at  which  the 
accident  happened  was,  in  any  fair 
sense,  the  access  to  the  ship,  then  the 
accident  would  be  in  the  course  of  hi  a 
employment.  Now,  admittedly,  it  was 
not  shown  that  he  was  on  the  gangway 
or  on  anything  that  served  as  a  gang- 
way.    The  only  ground  for  holding  that 
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he  was  within  what  might  be  termed 
the  access  to  the  ship  lies  in  the  faot 
that  he  was  in  the  harbor,  and  that  the 
harbor  on  the  occasion  was  not  open 
to  the  public.  I  oannot  think  that  the 
action  of  the  military  authorities,  in 
drawing  a  cordon  around  certain  places, 
turns  what  is  a  public  place  into  an 
access  to  the  ship." 

In  John  Stewart  &  Son  v.  Longhnrst 
[1917]  A.  C.  249,  86  L.  J.  K.  B.  N.  S. 
729,  116  L.  T.  N.  S.  763,  33  Times  L. 
R.  285,  61  Sol.  Jo.  414,  10  B.  W.  C.  C. 
266,  Ann.  Cas.  1917D,  196,  it  was  held 
that  a  workman  on  a  mine-sweeping 
barge  in  a  dock,  who  fell  into  the  water 
and  was  drowned  while  crossing  the  dock 
on  his  way  from  his  work,  Buffered  an 
injury  arising  in  the  coarse  of  as  well 
as  out  of  the  employment,  where  the 
dock  was  not  open  to  the  public,  but  the 
man's  employer  bad  obtained  permission 
from  those  in  control  for  the  workmen 
to  pass  through  in  going  to  and  from 
their  work.  In  this  case,  the  court  oon- 
sidered  that  the  dock  in  question  wan, 
imder  all  of  the  eircumslsnces  of  the 
ease,  the  means  of  access  to  the  bai^e 
which  had  been  furnished  by  the  em- 
ployer. 

Injnrle*    occnrrlas    before    or    after 
aotnkl    employment,    or    when    em- 
ployee la  >ot  aotlTely  enKaged. 
The  earlier  cases  on  recovery  of  com- 
pensation  for  injuries   received   before 
or  after  the  actual  working  hours,  or 
where  the  employee  was  not  actively  en- 
gaged in  work  at  the  time,  will  be  fonnd 
in  the  annotation   in  L.R.A.1916A,  57. 
notes  24  et  seq.,  and  235,  notes  85  eC 
seq.,  and  in  the  annotation   in  L.B.A. 
1917D,  118,  notes  14  et  seq. 

A  reasonable  time  must  be  allowed 
before  and  after  the  time  when  the 
earning  of  wages  begins  and  ends,  and 
be  included  within  the  period  of  em- 
ployment, where  the  employee  is  at  a 
place  where  he  might  reasonably  be  ex- 
pected to  be  at  such  time,  and  is  in- 
jured in  the  course  of  the  duties  of  his 
employment. 

Thus,  in  John  Stewart  &  Son  v.  Long- 
hurst  [1917]  A.  C.  249,  Ann.  Cas.  19I7D, 
196,  Lord  Finlay,  Ld.  Ch.  said :  "It  has 
been  established  by  a  series  of  decisions 
that  employment,  for  the  purposes  of 
the  Workmen's  Compensation  Act,  may, 
in  many  eases,  be  regarded  as  existing 
before  the  actual  operations  of  the  work- 
man have  begun,  and  that  it  may  con- 
tinue to  exist  after  the  actual  work  has 
ceased;  for  instance,  if  a  workman  is 
employed  in  a  factory,  the  employment 
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□ormally  would  begin  as  sood  as  the 
workman  has  entered  the  piemises  for 
the  purpose  of  his  work,  and  continue 
until  he  leaves  them  after  the  actual 
work  is  done." 

So,  an  injury  to  a.  awitchman,  occur- 
ring after  hia  active  duties  have  ceased 
and  be  is  on  his  way  to  the  clock  to  reg- 
ister bis  time  on  leaving  the  premises, 
arises  in  the  course  of  his  employment. 
Inland  Steel  Co.  v.  Lambert  (1917)  — 
Ind.  App.  ~,  118  N.  E.  162. 

And  a  locomotive  fireman  whose  duty, 
among  other  tblngs,  was  to  see  that  his 
engine  was  properly  equipped  for  Berv< 
iee,  may  be  found  to  sufCer  injury  aris- 
ing out  of  the  employment,  where  he 
went  about  two  hours  before  hia  regular 
time  onto  his  engine,  having  put  on  his 
working  clothes,  and  some  time  thete- 
after  was  found  dead,  his  hands  being 
greasy,  both  inside  and  out,  and  his  face 
having  grease  upon  it.  Heyers  v.  Michi- 
gan C.  R.  Co.  (1917)  —  Mich.  — ,  155 
X.  W.  703. 

A  miner  is  within  the  protection  of 
the  Compensation  Act,  where,  after  his 
hours  of  labor  have  expired,  he  revisits 
the  mine  in  order  to  make  sure  that  there 
is  no  danger  to  the  incoming  shift  from 
an  nnexploded  charge,  his  act  in  revisit- 
ing the  mine  being  in  accordance  with 
ibe  custom  prevalent  at  the  mine.  Atolia 
Min.  Co.  V.  Industrial  Acci.  Commission 
(1917)  175  OaL  691,  167  Pac.  148. 

A  cigar  packer  who  works  by  the 
piece,  and  who  occasionally  delivers  ci- 
gars for  his  employer,  suffers  injury 
by  accident  arising  out  of  the  employ- 
ment, when  he  falls  down  a  stairway 
upon  attempting,  at  the  request  of  the 
employer,  to  deliver  some  cigars,  not- 
withstanding the  injury  took  place  after 
the  hours  of  work  were  over,  and  after 
he  had  left  the  building  and  had  re- 
turned thereto,  upon  seeing  a  light  in 
the  building  as  he  was  passing  later  in 
the  evening.  Grieb  v.  Ilamraerle  (1918) 
222  N.  Y.  382,  —  A.  L.  R.  ~,  118  K.  E. 
806. 

Injuries  received  by  an  employee  while 
washing  his  hands  or  changing  hia 
clothes  on  the  master's  premises,  after 
his  day's  work  has  been  done,  mav  be 
found  to  arise  out  of  and  in  the  course 
of  the  employment,  where  the  character 
of  the  work  which  the  employee  had 
been  doing  was  such  as  to  render  such 
acts  necessary. 

Tlius,  an  employee  who,  upon  finish- 
ing an  assigned  task  of  inspecting  a 
tunnel  under  construction,  was  covered 
with  dirt  and  flith,  and  was  injured 
while  taking  a  bath  before  proceeding 
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to  other  work  in  the  company's  ofBees, 
suffered  injury  arising  nut  of  the  em- 
ployment. Sexton  V.  Public  Service 
Commission  (1917)  180  App.  Div.  Ill, 
167  N.  T.  Supp.  493. 

So,  where  employees  had  been  in  the 
habit  of  heating  a  piece  of  iron  and 
putting  it  into  a  pail  of  water  to  heat 
water  for  washing  purposes  at  the  close 
of  the  day's  work,  and  this  was  done 
wilh  the  knowledge  and  acquiescence  of 
the  employer,  and  the  employee,  on  an 
occasion  when  the  furnaces  had  gone 
out,  went  into  another  department  where 
he  believed  there  was  a  vat  containing 
hot  water,  which,  however,  contained  an 
acid,  which  caused  an  explosion  when 
he  put  a  pail  of  cold  water  into  it,  may 
be  found  to  have  suffered  injury  by  ac- 
cident arising  ont  of  the  employment. 
Re  Ayers  (1918)  —  Inl  App.  — ,  U8 
K.  E.  386. 

The  court  said :  "A  workman  who  re- 
ceives an  injury  while  at  a  place  on  or 
reasonably  near  the  premises  where  be 
is  to  work,  or  at  a  place  where  his  em- 
ployment requires  him  to  go  while  doing 
something  incident  to  or  connected  with 
his  employment,  or  which  is  reasonably 
necessary  for  and  preparatory  to  the  be- 
ginning of  hia  work,  or  while  doing 
something  reasonably  connected  with  his 
employment,  or  incident  thereto,  after 
his  actual  labors  in  bis  employment  are 
completed  for  the  day  or  for  any  par- 
ticular period,  may  be  allowed  compen- 
sation for  such  injury." 

The  court  further  said:  "Where  an 
employee  is  injured  while  on  duty  or 
while  doing  something  incident  to  his 
employment  and  reasonably  necessary 
to  hi^  personal  health  or  comfort,  though 
not  strictly  necessary  to  his  employment, 
such  injury  will  ordinarily  be  held  to 
arise  out  of  the  employment." 

The  fact  that  an  employee  was  not 
actively  engaged  in  his  work  at  the  time 
of  the  injury  does  not  necessarily  pre- 
vent an  award  of  compensation;  it  may 
still  be  found  that  the  injuries  arose 
out  of  and  in  the  course  of  the  employ- 
Thus  in  HoUand-St.  Louis  Sugar  Co. 
V.  Shraluka  (1917)  —  lad.  App.  — , 
116  K.  E.  330,  an  award  of  compensa- 
tion was  sustained  for  injuries  received 
by  an  employee  while  he  was  answering 
a  personal  call  upon  the  telephoac,  it 
appearing  from  all  the  evidence  that  he 
WHS  juatiRed  in  using  the  telephone  doi- 
iog  his  employment,  and  that  he  had 
gone  to  the  telephone  upon  the  direction 
of  a  superior  Nuptoyee. 

So,  the  fact   that  an  employee  in  a 
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stuppiog  Toom,  wsoged  in  loading  ma- 
terial oata  ears,  was  injuied  at  a  time 
when  b«  was  not  at  work,  but  was  wait- 
ing for  more  material  to  cotna  to  be 
loaded,  does  not  prevent  him  from  se- 
eitring  etMnpensation  under  the  Peon- 
svlvania  act.  Dzikowbka  v.  Supeaioa 
Steel  Co.  (Fa.)  ante,  888. 

So,  too,  an  employee  of  a  warehouse, 
eng^ltd  in  delivering  furniture  to  cqb- 
tomera  of  the  owner  of  the  warehouse, 
siiflFers  injury  by  accident  arising;  out  of 
the  employment,  althongb,  at  the  time 
of  the  injury,  he  was  on  his  way  home 
from  bis  last  delivery  aod  bis  hours  of 
einploymeat  for  that  day  had  expired. 
Friebel  v.  Chicago  City  R.  Co.  (1917) 
280  DL  76, 117  N.  E.  467. 

And  where  a  carpenter  employed  as  a 
railroad  car  r^airer,  while  returning 
along  the  most  practieal  route  to  bis 
work  shed,  after  taking  measurements 
on  the  ear  for  which  he  was  preparing 
a  piece  of  timber,  was  knocked  down 
and  JDJored  by  a  swinging  door  of  a 
oar  on  the  adjoining  track  going  against 
him  aa  he  was  passing,  the  injuries  arose 
out  of  his  employment.  Taking  the 
measurements  was  as  much  working  on 
the  car  as  the  nailing  of  a  plank  on  it 
would  have  been.  Idyera  v.  Louisiana 
K.  &  Nav.  Co.  (1917)  140  La.  937,  74 
tio.  256. 

An  employee  may  be  found  to  be  with- 
in the  protection  of  the  statute,  although 
at  the  time  of  the  injury  be  was  not 
actively  engaged  in  work,  but  was  sitting 
on  a  k%  and  fell  asleep  near  a  boiler, 
and  shortly  afterwards  discovered  his 
clothing  on  flee,  where  he  was  at  the 
plac«  where  his  duty  called  him  to  be, 
was  obliged  to  wait  for  an  elevator  un- 
til other  people  bad  ceased  using  it,  had 
be«D  working  hard  out  in  the  cold  for 
several  hours,  and  the  falling  asleep 
came  as  the  natural  effect  of  drowsiness 
from  being  in  a  warm  place  after  having 
been  exposed  to  the  cold.  Richards  v. 
Indianapolis  Abattoir  Co.  (1917)  92 
Conn.  274,  102  Atl.  604. 

An  employee  engaged  in  loading  bricks 
onto  a  wagon  and  an  loading  them  at  an- 
other place  does  not  go  outside  of  his 
employment,  when,  after  the  bricks  have 
been  unloaded,  he  gets  onto  the  wagon 
to  ride  to  the  place  where  another  load 
is  to  be  loaded.  Horn  v.  Amett  (1917) 
—  N.  J.  — ,  102  Atl.  366. 

A  wo^man  engaged  in  unloading 
stone  from  a  ear,  who  was  struck  by  a 
train  while  crossing  the  tracks  to  get 
bis  overalls  and  tools  from  a  car  in 
irhieb  he  had  left  them  the  night  before, 
suffers   injury   by   accident    arising  out 
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.  of  and  in  the  course  of  his  employment. 
Alexander  v.  Industrial  Bd.   (1917)  281 

nj.  201,  117  N.  E.  1040. 

The  securing  of  fresh  air  has  been 
held  to  be  incidental  to  the  work  of  an 
employee.  Bonn's  Case  (1917)  227 
Haas.  452,  L.R.A.1918A,  217,  U6  N.  E. 
817.  In  this  case,  however,  a  recovery 
was  denied  because  the  employee  sought 
to  procure  the  air  in  a  way  wholly  un- 
warranted, and  directly  in  violation  of 
the  r^^Iation  of  the  employer. 

An  employee  of  a  city,  engaged  to 
spread  crushed  stone  on  the  street,  is  not 
entitled  to  compensation  for  injuries  re- 
ceived after  he  had  quit  work  and  was 
sitting  on  the  steam  roller,  talking  to 
the  engineer  about  purely  personal  mat- 
ters, and  the  roller,  through  some  defect, 
crossed  the  sidewalk,  and  the  employee 
was  caught  between  the  wheels  of  the 
roller  and  the  piazza  of  a  bouse. 
O'Toole's  Case  (1017)  229  MaflB.  165, 
U8  N.  E.  303. 
talndaa   to   «^pl07e«B   wblle    OB    the 

•trMt   in   ike   eiraraa   of   tbolr   an- 

playviBBi, 

In  the  annotation  in  L.R.A.1917D,  114, 
115,  it  is  stated  that,  where  the  employ- 
ment required  the  workman  to  be  on 
the  street  continually,  it  has  been  held 
that  he  is  peculiarly  subject  to  the  haz- 
ards of  tbe  street,  and  is  not  outside 
of  tbe  protection  of  the  act,  merely  be- 
cause the  public  generally  is  exposed  to 
tbe  same  risks;  but,  ordinarily,  where 
an  accident  occurs  upon  the  street  or  in 
some  other  public  place,  from  causes  to 
which  nil  persons  on  the  street  or  in 
such  public  place  are  subject,  and  the 
employee's  presence  there  is  a  mere  in- 
cident to  his  employment,  recovery  is 
denied  by  the  great  majority  of  the 
courts.  This  statement  is  snstained  by 
the  cases  cited  in  the  annotation  re- 
ferred to,  and  also  by  the  earlier  cases 
Kfilhered  in  an  annotation  attached  to 
Hopkins  V.  Ifiehigan  Sugar  Go.  L.R.A. 
1916A,  310. 

There  seems,  however,  to  be  a  decided 
tendency,  among  the  later  cases,  to  per- 
mit the  recovery  of  compensation  for  in- 
juries received  by  an  employee  while 
on  the  street  in  the  conrse  of  his  em- 
ployment, altbough  the  employment  may 
not  require  bis  presence  on  the  street 
continually,  but  only  occasionally,  or 
even  upon  the  one  occasion  on  which  he 
was  injured,  and  the  members  of  the 
public  generally  were  subjected  to  the 
same  dangers. 

Thus,  in  Dennb  v.  White  [1917]  A.  C. 
(Eng.)   479,  Ann.   Cas.  1917E,  325,  it 
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waa  held  that  a  boy  who  wag  injured 
while  riding  a  bicycle  in  the  course  of 
his  employment,  and  by  the  orders  of 
his  employer,  was  entitled  to  compensa- 
tion, since  the  risk  of  collision  under 
BuDie  circumatimces  is  incidental  to  the 
use  of  a  bicycle,  and  is  a  risk  inherent 
in  the  nature  of  the  employment,  and 
consequently  arises  out  of  the  employ- 
ment. Lord  Finlay,  Ld,  Ch.  said;  "It 
is  quite  immaterial  that  the  risk  waa 
one  which  was  shared  by  all  members 
of  the  public  who  used  bicycles  for  such 
a  purpose.  Such  as  it  was,  it  was  a  risk 
to  which  the  appellant  was  exposed  in 
carrying  out  the  orders  of  his  employer." 

The  Lord  Chancellor  further  said:  "If 
a  servant  in  the  course  of  his  master's 
business  has  to  pass  along  the  public 
streets,  whether  it  be  on  foot  or  on  a 
bicycle,  or  on  an  omnihus  or  car,  and 
he  sustains  an  accident  by  reason  of 
the  risks  incidental  to  the  streets,  the 
accident  arises  out  of  as  welt  as  in  the 
course  of  his  employment.  The  fre- 
quency or  infreqneney  of  the  oceasions 
on  which  the  riak  is  incurred  has  nothing 
to  do  with  the  question  whether  an  ac- 
cident resulting  from  that  risk  arose 
out  o£  the  employment.  The  use  of  the 
streets  by  the  workman  merely  to  get 
to  or  from  his  work,  of  course,  stands 
on  a  different  footing  altogether;  but, 
as  soon  as  it  is  established  that  the  work 
itself  involves  exposure  to  the  perils  of 
the  street,  the  workman  can  recover  for 
any  injury  so  occasioned." 

Further  in  the  opinion,  the  follow- 
ing language  occurs :  "Where  the  risk 
is  one  shared  by  all  men  whether  in  or 
out  of  employment,  in  order  to  show 
that  the  accident  arose  out  of  the  em- 
ployment it  must  be  cstahlished  that 
special  exposure  to  it  is  involved.  But 
when  a  workman  is  sent  into  the  street 
on  his  master's  husiness,  whether  it  be 
occasionally  or  habitually,  his  employ- 
ment necessarily  involves  the  exposure 
to  the  risks  of  the  streets  and  injury 
from  such  a  cause  arises  out  of  the  em- 
ployment. There  is  nothing  in  the  act 
about  any  necessity  fur  showing  that  the 
employment  involves  an  extra  or  special 
risk,  and  once  it  is  clear,  as  it  is  in  the 
present  case,  that  the  accident  was  the 
result  of  a  risk  necessarily  incidental  to 
the  performance  of  the  servant's  work, 
all  inquiry  as  to  the  frequency  or  magni- 
tude of  the  risk  is  irrelevant.  It  is  quite 
immaterial  whether  ihe  nature  of  the 
employment  involves  continuous  or  only 
occasional  exposure  to  the  dangers  of  the 
street.  The  frequency  of  the  exposure 
to  a  risk   increases  the  chance  of  the ' 


occurrence  of  an  accident,  hut  it  has  no 
bearing  on  the  quwtion  whether  it  arose 
out  of  the  employment,  which  is  settled 
by  the  fact  that  such  ezpoanre  was  one 
of  its  terms,  whether  on  many  oecastoDs 
or  on  one." 

A  bookkeeper  and  clerk,  who  is  in- 
jured while  returning  from  crossing  tbe 
street  to  mail  a  letter  for  his  em))loyer, 
in  accordance  with  his  custom  and  in 
the  course  of  his  duty,  suffers  injury  by 
accident  arising  out  of  the  employmcni. 
Globe  Indemnity  Co.  v.  Industrial  Ac*i. 
Commission  (1918)  —  0«L  App.  — ,  171 
Pac.  1088.  The  court  said:  "The  condi- 
tion under  which  the  work  here  was  re- 
quired to  be  performed,  took  Roberts  [the 
employee]  upon  the  street  He  was  snb- 
jected  to  the  perils  of  the  street  in  the 
course  of  suclt  employment,  in  exactly 
the  same  manner  as  that  in  which  a  fac- 
tory hand  is  subjected  to  the  dangers  of 
the  factory,  while  in  the  course  of  bi^ 
employment.  There  is  a  direet  causal 
connection  here  between  the  fact  that 
the  man  was  on  the  street  and  the  fact 
that  he  was  injured.  The  accident  was 
a  natural  accident  of  his  work,  resnltinc 
from  the  exposure  oocssioned  by  IIk 
necessity  of  his  going  upon  the  street 
while  performing  such  work.  He  was 
not  exposed  to  this  danger  on  the  street 
'apart  from  his  employment.'  The  causa- 
tive danger  was  peculiar  to  the  work, 
in  that,  had  he  not  been  upon  the  street 
in  the  course  of  his  duty,  he  would  not 
have  been  injured." 

So,  too,  in  MuELLKR  Comstb.  Co.  v. 
iNDCSTTitAL  Bn.  ante,  891,  the  court  states 
that  it  is  undoubtedly  true  that  the  dan- 
ger of  injury  would  be  greater  if  the 
nature  of  the  employment  required  tho 
employee  to  cross  the  street  a  number  el' 
times  a  day,  but  in  such  a  ease  the  dan- 
ger or  Itabilily  would  be  one  of  d^ree 
only. 

An  injury  to  an  employee  who  worked 
sometimes  in  a  building  on  one  side  of 
the  street,  and  sometimes  in  a  build- 
ing upon  the  other  side,  which  injurv 
occurred  by  slipping  and  falling  on  tbV 
ice  in  passing  from  one  building  to  tbp 
other,  arises  out  of  the  emplovmenl. 
Redner  v.  H.  C.  Faber  ft  Son  (1917)  IS-l 
App.  Div.  127,  167  N.  Y.  Snpp.  242.  af- 
armed  in  (1918)  223  N.  Y.  379,  119  N". 
B.  842.  The  court  said:  "It  was  as 
necessary  for  the  decedent  to  cross  thi^ 
highway  in  doing  the  work  appointed 
as  it  was  for  him  to  cross  the  room  in 
which  he  was  employed  in  the  factori', 
and  the  liability  would  clearly  exlcml 
to  him  if  injured  in  either  case,  while 
actually  employed."     In  answer  to  the 
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facts  compel  the  inference  that  the  in- 
jury of  Harraden  reunited  from  oondi- 
tioDS  prodnoed  by  the  veatber,  and  like- 
wise beeause  he  was  in  the  particular 
locality  at  th«  time  in  quGStion.  The 
latter  fact  is  due  to  his  employment. 
The  facts  admit  of  no  other  inferenoe 
bnt  that  for  hia  employment,  he  would 
not  have  been  in  that  locality  at  the 
time  of  his  injury.  His  employment 
was,  therefore,  b  contributing  proximate 
cause  of  his  injury.  By  reason  of  it, 
he  was  exposed  to  a  hazard  which,  in  all 
reasonable  probability,  he  would  not 
otherwise  have  encountered.  The  work 
he  was  employed  to  do  required  travel 
and  made  him  particularly  subject  to 
haEards,  to  an  extent  far  greater  than 
like  hazards  encountered  by  the  general 
pablic." 

So,  a  millwright  whose  duties  were 
to  assist  in  the  manufacture  and  as- 
sembling of  machinery,  and  who,  when- 
ever his  employer  secured  a  contract  for 
the  installation  of  mechinery  in  any  par- 
ticular place,  was  required  to  go  to  that 
place  for  the  purpose  of  installing  it,  is 
entitled  to  compensation  for  injuries 
received  white  so  proceeding  to  a  place 
to  install  machinery.  LiHidon  ft  Ia  In- 
denitiit7  Co.  v.  Industrial  Aeoi.  Commis- 
sion (1917)  —  Owi.  App.  — ,  170  Pac. 
1074.  After  stating  that  the  general 
rule  was  that  ordinarily  the  statute  does 
not  apply  to  injuries  to  employees  while 
on  the  street,  from  risks  to  which  all  the 
public  are  likewise  subjected,  the  eodrt 
said:  '^he  exceptional  oases  are  those 
wherein  the  employment  iteelf  is  one 
in  which  the  employee  is  required  to 
travel  from  place  to  place  at  the  will  of 
the  employer,  and  hence  where  the  riBke 
of  such  travel  are  directly  incident  to 
the  employment  itself,  and  hence  where- 
in the  accident  occurring  by  reason  of 
such  risks  is  one  arising  out  of  the  em- 
ployment, and  therefore  a  proper  subject 
of  compensation  under  the  Employers' 
Liability  Act. 

The  Massacbu  setts  court  had  held, 
however,  that  a  traveling  salesman,  who, 
after  completing  his  business  with  a  cus- 
tomer in  a  town  away  from  the  em- 
ployer's place  of  business,  slipped  on  the 
ice  and  received  an  injury  while  on  his 
way  to  an  electric  ear  to  go  to  another 
place  where  he  was  to  transact  business, 
does  not  suffer  an  injury  arising  ont  of 
the  employment,  since  the  risk  of  slip- 
ping upon  the  icy  pavement  was  com- 
mon to  the  public  who  had  occasion  to 
pass  over  it  on  foot.  Donahue's  Case 
(1917)  226  UasB.  595,  L.R.A.1918A,  215, 
116  N.  E.  226,  14  N.  C.  C.  A.  491.    The 


contention  that  an  injury  received  by 
slipping  on  the  sidewalk  or  street  in 
passing  ftom  one  building  to  another 
in  the  course  of  his  employment  did  not 
arise  out  of  a  hazardous  occupation,  the 
court  said:  "While  it  may  be  true  that 
the  Workman's  Compensation  Law  was 
primarily  designed  to  compensate  for  the 
real  tragedies  inherently  involved  in  the 
so-called  hazardous  occupations,  our 
courts  have  gone  too  far  in  sustaining 
these  awards  to  now  hold  that  only  such 
accidents  are  covered  as  arise  out  of  a 
special  hazard  of  the  business.  If  the 
general  scope  of  the  business  in  which 
the  injured  party  is  employed,  so  that  he 
is  subjected  to  the  risks  incident  to  such 
bosiness,  is  within  the  statute,  then  the 
protection  is  extended  to  him  through- 
out the  course  of  such  employment,  even 
though  the  particnlar  accident  was  not 
sncb  as  to  come  within  the  major  em- 
ployment; and  whether  sneh  an  injury 
occurs  in  the  street  in  front  of  the  em- 
ployer's premises,  made  use  of  for  sneh 
employment,  or  in  the  factory  building 
itself,  can  make  no  difference  in  the  ap- 
plieation  of  the  law." 

Where  the  emploj'ee  is  required  to 
travel  and  visit  different  places  in  order 
that  he  may  discharge  the  duties  of  his 
employment,  his  place  of  work  is  thereby 
enlarged  or  extended  to  include  all  the 
places  to  which  he  necessarily  goes  in 
discharging  the  duties  of  his  employ- 
ment. 

Thus,  in  Re  Harraden  (1917)  —  Ind. 
App.  — ,  118  N.  B.  142,  in  holding  that 
an  insurance  agent  suffers  an  injury 
arising  out  of  his  employment,  when  he 
slips  on  an  icy  sidewalk  in  going  from 
the  station  to  a  hotel,  in  a  town  to  which 
the  insurance  company  had  sent  him,  the 
Indiana  court  said:  "In  the  case  at  bar 
the  duties  of  the  employee  required  him 
to  visit  towns  and  cities  at  a  consider- 
able distance  from  the  home  ofHce,  with- 
out r<^rd  to  conditions  of  the  weather. 
The  localities  to  which  he  was  sent  in  the 
disehai^  of  the  duties  of  his  employ- 
ment constituted  the  place  or  places  in 
which  he  was  required  to  work.  By  rea- 
son of  I  is  employment  he  was  at  the 
place  where  be  was  injured.  He  was 
where  his  employment  took  him,  and  the 
hazard  of  the  icy  street  was  incidental 
to  such  employment.  This  proposition 
is  not  changed  by  the  fact  that  the  pub- 
lic, generally,  in  that  vicinity,  was  ex- 
posed to  the  hazards  of  the  icy  street. 
The  facts  show  that  Harraden's  employ- 
ment exposed  him  to  increased  hazards, 
generally,  among  which  was  the  one 
which  caused  his  injury.     The  admitted 
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court  said:  "An  injury  aris«e  out  of  the 
employment  when  there  is  a  cauBal  oon- 
nection  between  the  conditions  under 
which  the  work  is  to  be  performed  and 
the  resulting  injury.  An  injury  cannot 
be  found  to  have  arisen  out  of  the  em- 
ploytnent  unless  the  employment  was  a, 
distributing  proximate  cause.  It  the 
risk  of  injury  to  the  employee  was  one 
to  which  he  would  have  been  equally 
exposed  at^art  from  his  employment, 
then  the  injury  does  not  arise  out  of  it." 

This  seems  to  he  an  extreme  decision. 
It  is  to  be  noted  that  the  place  where  the 
employee  received  his  injury  was  not 
the  place  of  the  employee's  business  nor 
in  the  vicinity  of  his  own  home.  He  was 
required  to  be  in  this  place  solely  be- 
caase  of  the  employment,  and  the  evi- 
dence showed  that  the  sidewalks  were 
very  slippery  from  the  ice  and  he  was 
obliged  to  walk  in  the  street  because 
of  the  condition  of  the  sidewalks.  It 
would  appear  that  the  decisions  of  the 
Indiana  and  California  courts  are  more 
reasonable  in  their  construction  of  the 
acts. 

Two  other  cases  holding  that  injuries 
to  employees  while  on  the  street  are  not 
compensable  are  to  be  noted,  but  these 
eases  are  distinguishable  on  these  facts. 

Where  »  moving  picture  company's 
plant  occupied  the  four  comers  of  in- 
tersecting streets  in  a  city,  and  the  two 
thoroughfares  were  constantly  being 
used  by  offers  and  employees  of  the 
company  in  passing  between  portions  of 
the  plant,  and  so  employee  whose  serv- 
ices were  not  immediately  needed,  but 
who  was  required  by  the  rules  to  remain 
at  the  plant  of  the  company,  was  stand- 
ing in  the  street  talking  with  other  em- 
ployees on  matters  purely  social  and 
relating  to  the  private  affairs  of  the  par- 
ticipants, he  is  not  entitled  to  eompensa- 
tion  for  injuries  caused  by  being  struck 
by  an  automobile  of  one  of  the  directors 
since  the  accident  did  not  arise  out  of 
the  employment.  Balboa  Amusement 
Producing  Co.  v.  Industrial  Acci.  Com- 
*    1  (1918)  —  0»L  App.  — ,  171  Pac. 


In  Bevard  v.  Skidmore-Fatterson  Coal 
Co.  (1917)  —  Kan.  — ,  165  Pac.  667,  it 
was  held  that  a  mine  employee  who  was 
injured  while  crossing  an  jntenirban  rail- 
way in  going  from  one  mine  to  another 
did  not  suffer  injury  arising  out  of  and 
in  the  course  of  the  employment,  since 
the  risk  was  one  common  to  all  persons 
crossing  the  tracks,  and  was  not  inci- 
dental to  his  employment.  The  decision 
in  the  case,  however,  turned  upon  an- 
other point. 
UR.A.1918F. 


The  earlier  cases  discussing  the  right 
to  compensation,  where  the  employee  was 
injured  while  disobeying  the  orders  of 
the  employer,  will  be  found  iu  the  an- 
notation in  L.I{,A.1916A,  page  52,  notes 
10  et  seq.,  and  page  238,  note  7,  and  in 
the  annotation  in  L.It.A.1917D,  121,  note 
30. 

The  mere  fact  that  an  employee  was 
injured  while  disobeying  the  orders  of 
the  employer  is  not  sufficient  to  deprive 
bim  of  the  benefits  of  the  acts;  if  he 
was  honestly  endeavoring  to  further 
the  business  of  the  employer,  compensa- 
tion may  still  be  rteovered. 

Thus,  an  operator  of  a  power  press 
who,  contrary  to  instructions,  attempted 
to  remove  small  pieces  of  steel  which 
had  been  cat^ht  in  the  die  of  the  press, 
and  suffered  an  injury  to  his  hand  be- 
cause thereof,  may  be  found  to  have 
suffered  injury  arising  out  of  and  in  the 
course  of  the  emplovment.  Macechko  v. 
Bowen  Mfg.  Co.  (1917)  179  App.  Div. 
573,  166  N.  Y.  Supp.  822.  The  court 
said:  "The  seeident  did  not  occur  by 
reason  of  clsimant  having  abrogated  to 
himself  duties  which  he  was  not  re- 
quired to  perform.  The  removal  of  a 
piece  or  pieces  of  steel  was  embraced  in 
and  was  a  necessary  incident  of  his  work. 
The  act  which  he  did  was  no  different 
in  kind  from  that  which  he  was  em- 
ployed to  do,  but  he  did  it  in  b  pro- 
hibitive and,  very  likely,  thoughtless 
and  impulsive  manner." 

And  an  employee  at  a  bufQng  machine 
who  was  injured  while  taking  an  article 
from  the  exhaust  pipe  connected  with 
the  machine,  which  he  had  been  forbid- 
den to  do,  does  not  suffer  injury  by  ac- 
cident arising  out  of  the  employment. 
Eugene  Dietzen  Co.  v.  Industrial  Bd. 
(1917)  27EI  m.  11,  IIG  N.  E.  684,  Ann. 
Cas.  1918B,  764,  14  N.  C.  C.  A.  125. 

So,  the  disobedience  by  a  household 
servant  of  orders  relative  to  the  use  of 
kerosene  and  similar  substances  for 
lighting  fires  will  not  prevent  a  recovery 
of  QOmpensation  for  injuries  received 
from  starting  the  fire  with  wood  alcohol: 
the  disobedience  of  orders  was  a  diso- 
bedience as  to  the  way  in  which  thr 
work  should  be  done,  such  work  being 
the  very  work  the  employee  was  exnected 
to  do,  and  done  at  the  very  place  where 
it  was  intended  to  be  done.  Kolaszvnski 
V.  Klie  (1917)  —  N.  J.  L.  — ,  102  All.  5. 

But  if  the  disobedience  of  orders  per- 
tains to  something  entirely  outside  of  Ibe 
business  of  the  employee,  and  his  acts 
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ar€  not  performed  in  an  attempt  to 
further  the  employer's  business,  then 
there  can  be  no  recover.v.  It  would  ap- 
pear, however,  that  the  decision  in  these 
•/a^es  is  based  upon  the  ground  that  the 
fmplojec'a  acts  took  him  entirely  out- 
ride of  the  employment,  and  not  upon 
the  mere  fact  that  he  violated  the  orders 
!■£  the  employer. 

Thus,  there  can  be  no  recovery  for  the 
death  of  an  employee  in  tbe  boiler  room 
of  an  electric  plant,  where  he  went  into 
the  transformer  room,  where  he  had  no 
business  and  where  he  had  been  for- 
bidden to  fpi,  and  was  killed  by  coming 
in  contact  with  a  high  tension  wire. 
Xorthern  Illinois  Light  &  Traction  Co. 
V.  Industrial  Bd.  (1917)  279  HL  565, 
H7  N.  E.  95. 

And  there  ean  be  no  recovery  of  com- 
pensation for  tbe  death  of  an  employee 
who  was  killed  while  returning  from  his 
work  to  spend  Sunday  in  a  city,  contrary 
to  the  orders  received  from  the  employer. 
International  Harvester  Co.  v.  Industrial 
Bd.    (1918)  282  m.  489,  118  X.  E.  711. 

tio,  an  injury  to  a  woriunan  in  a  dye- 
Itoosc,  in  attempting  to  crawl  over  dye 
tubs,  to  open,  for  securing  fresh  air, 
windows  which  the  master  had  nailed 
down  for  the  purpose  of  preventing  such 
act  by  employees,  does  not  arise  out 
of  bis  emplovment.  Borin's  Case  (1917) 
■227  Hasi.  452,  L.R.A.1918A,  217,  116 
X.  E.  817. 
InjuHM   reeatred   while   ab«7l>>S   the 

direst  oaiaaiknd  at  tk*  employer. 

The  earlier  cases  upon  the  recovery  of 
compensation  where  the  employee  was 
injured  while  obeying  a  direct  command 
of  the  employer  will  be  found  in  the 
annotation  in  LR.A.1916A,  page  62, 
notes  43  et  seq,,  and  page  23!*,  note  12. 

An  employee  who  is  injured  while 
carrj-ing  out  the  direct  and  express  com- 
mands of  his  employer  suffers  injury 
arising  out  of  and  in  the  course  of  the 
employment.  Nevich  v.  Delaware,  L.  ft 
W.  R.  Co.  (1917)  90  ft.  J.  L.  228,  L.R.A. 
a!)I7E,  847,  100  Atl.  234. 

So,  the  night  superintendent  of  a  mill 
may  be  found  to  have  been  injured 
while  in  the  course  of  his  employment 
when  the  injury  occurred  while  he  was 
engaged  in  building  a  barn  for  the  em- 
ployer, and  the  testimony  showed  that 
he  was  working  under  the  orders  and 
control  of  the  employer,  and  for  hia 
benefit,  at  the  time  of  the  injnr\-.  South- 
western Surety  Ins.  Co.  v,  Curtis  (1918) 
—  Tex.  Civ.  App.  — ,  200  S.  W.  1162. 

So,  injuries  to  an  employee  may  be 
found  fo  have  arisen  out  of  and  in  the 
UB.A.1918F. 


course  of  the  employment,  where  they 
were  received  while  he  was  going  to 
answer  a  call  upon  the  telephone,  nav- 
ing  been  told  by  his  supenor  that  he 
was  wanted  at  the  telephone.  Holland- 
St.  Louis  Sugar  Co.  v.  Shraluka  (1917) 
—  lad.  App.  — ,  116  N.  E.  330. 
laoapaelty   due   to   failure   to   re«etTe 

proper  <uire  after  InJiirT. 

An  employee  cannot  recover,  under 
the  Alaska  aet,  for  the  employer's  neg- 
lect to  furnish  him  timely  and  BufB- 
cient  surgical  care  and  medical  and 
hospital  care,  since  injury  due  to  such 
neglect  does  not  arise  out  of  and  in  the 
course  of  the  employment.  EUamar 
Hin.  Co.  V.  PosauB  (1918)  ~  C.  C.  A. 
— ,  247  Fed.  420. 

In  a  case  in  which  there  was  an  ad- 
mitted aecident  arising  out  of  the  em- 
ployment, but  it  was  claimed  by  the  em- 
ployer tliat  the  man's  incapacity  was  due 
to  improper  treatment  at  the  hospital 
and  not  to  the  aecident,  the  burden  of 
proof  is  upon  tbe  asiployer  to  sustain 
his  contention.  Bower  t.  Meggitt  (1916) 
10  B.  W.  C.  C.  (En*.)  146. 
GomolftilTaBeea    of    flndias    ■"d    *mt- 

iUAtMDj  ef  eVideMoe. 

Whether  or  not  the  injury  arose  out 
of  and  in  the  course  of  the  employment 
is  a  question  of  fact,  and  if  there  is  any 
evidence  offered  before  the  arbitrator  or 
administrative  board,  fairly  tending  to 
prove  that  it  did  so  arise,  the  award  of 
compensation  must  be  affirmed  by  the 
Court.  Chicago  Packing  Co.  v.  Indus- 
trial Bd.  (1918)  282  m.  497,  118  N.  E. 
727;  Wood  Street  Planing  Mill  Co.  v.  In- 
dustrial Commission  (1916)  203  HI.  App. 
431 ;  Murphy's  Case  (1918)  —  Mass.  — , 
119  N.  E.  657;  Walsh  v.  P.  W.  Wool- 
worth  Co.  (1917)  180  App.  Div.  120, 167 
N.  Y.  Supp.  394. 

The  finding  of  the  industrial  accident 
board  that  the  death  of  an  employee  re- 
sulted from  an  injury  arising  out  of  and 
in  the  course  of  his  employment  is  anal- 
ogous to  the  verdict  of  the  jury,  and  the 
finding  is  conclusive  if  it  has  a  substan- 
tial support  in  the  evidence.  Re  Uzzio 
(1917)  228  Mass.  331, 117  N.  E.  349. 

Although  the  inference  that  the  acci- 
dent was  the  result  of  a  risk  reasonably 
incident  to  the  employment,  and  there- 
fore arose  out  of  it,  was  not  the  only 
inference  which  might  be  drawn  from 
the  evidence,  the  court  will  uphold  the 
award  based  on  such  inference,  where  it 
was  a  very  reasonable  one  and  had  been 
adopted  by  the  industrial  board.  Poler 
Ice  &  Fuel  Co.  v.  Mnlray  (1918)  —  IJld. 
App.  — ,  119  N.  E:  149. 
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The  finding  by  tbe  commission   that 

the  accident  arose  oat  of  the  employ- 
ment should  be  sustained,  where  there 
is  some  evidence  to  sustain  it,  and  there 
was  DO  substantial  evidence  offered  to 
overcome  the  presumption  that  the  death 
was  the  result  of  an  accident.  Foftarty 
V.  National  Biscuit  Co.  (1917)  221  N.  T. 
20,  116  N.  E.  346. 

But  whether  there  is  any  evidence  in 
the  reenrd  which  fairly  tends  to  estab- 
lish the  fact  that  the  accident  arose  out 
of  and  in  the  course  a£  the  employment 
is  a  question  of  law,  for  the  determina- 
tion of  the  court.  Northern  Illinois 
LiRht  &  Traction  Co.  v.  Industrial  Bd. 
(1917)  279  IlL  565,  117  N.  E.  96. 

And  in  Elk  Grove  Union  High  School 
Dial.  V.  Industrial  Aeci.  Commission 
(1917)  34  Oal  App.  589,  168  Pac.  392, 
the  court  said  that  the  question  whether 
the  accident  causing  the  injury  com- 
plained of  arose  out  of  and  in  the  course 
of  the  employment  involved  jurisdio' 
tional  facts,  reviewable  by  the  court. 

The  burden  of  proving  that  the  injury 
for  which  compensation  is  asked  was 
suffered  in  the  course  of  the  emplojmient 
and  grows  out  of  it  is  upon  the  claimant, 
John  A.  Roebling's  Sons  Co.  v.  Industrial 
Acci.  Commission  (1918)  —  0*1.  App. 
— ,  171  Pac.  087;  Ohio  Bldg.  Safety 
Vault  Co.  V.  Industrial  Bd.  (1917)  277 
HI.  96,  115  N.  E.  149;  Albaugh-Dover 
Co.  V.  Industrial  Bd.  (1917)  278  HI.  179, 
115  N.  E.  834;  Peoria  B.  Terminal  Co, 
V.  Industrial  Bd.  (1917)  279  HI,  352,  116 
N.  E.  651;  Northern  Illinois  Light  & 
Traction  Co  v.  Industrial  Bd.  (1917)  279 
m.  565,  117  N.  E.  95;  Griffith  v.  Cole 
(Iowa)  post,  923;  Hallett's  Case  (1918) 
230  Maaa,  326,  119  N.  E.  673;  Draper  v. 
Universitv  of  Michigan  (1917)  195  Hicb. 
449,  161  N.  W.  956. 

The  burden  is  upon  the  claimant  to 
furnish  the  evidence  from  which  the 
inference  can  be  reasonably  drawn  that 
the  injuries  arose  out  of  and  in  the 
course  of  the  employment.  Sugar  Val- 
ley Coal  Co.  V.  Drake  (1917)  —  Ind. 
App.  — ,  117  N.  E.  937;  Union  Sanitary 
Mfg.  Co.  v.  Davis  (1917)  —  Ind.  App. 
— ,  115  N,  E.  676;  Inland  Steel  Co.  v. 
Lambert  (1917)  —  Ind.  App.  — ,  118  N. 
E.  162. 

The  burden  of  proof  on  the  employee, 
to  show  that  the  injury  arose  out  of  the 
employment,  is  not  discharged  by  creat- 
ing an  equipoise;  there  must  be  a  pre- 
ponderance. Qriihth  v.  Cole  (Iowa), 
post,  923. 

Proof  that  the  injury  arose  out  of  and 
in  the  course  of  the  employment  must  be 
based  upon  something  more  than  a  mere 
L.R.A.101BF. 


guess,  conjecture,  or  surmise.  Peoria  R. 
Terminal  Co.  v.  Industrial  Bd.  (1917) 
279  EL  352,  118  N.  E.  651. 

So,  a  finding  of  the  industrial  accident 
board,  to  the  effect  that  the  accident 
arose  out  of  the  employment,  must  be 
reversed,  where  it  is  entirely  unwar- . 
ranted  by  any  testimony  and  unsup-  - 
ported  by  any  rational  inference.  Re 
Dube  (1917)  226  ICass.  234,  116  N.  K  - 
234. 

And  the  indnafrial  accident  board  can- 
not infer,  in  the  absence  of  any  testi- 
mony, that  a  belt  suddenly  left  the  pul-  - 
ley  and  iashed  against  the  employee  as 
he  passed  in  the  course  of  his  employ- 
ment.   Ibid. 

But  it  ia  not  essential  that  the  em- 
ployee prove  the  precise  cause  which 
produced  the  injury.  Bean's  Case  (1917) 
227  Uass.  558,  116  N.  E.  826. 

So,  a  workman  who  is  injured  by  ac- 
cident arising  out  of  and  in  the  couise 
of  the  performance  of  his  labor  is  en-  ' 
titled  to  compensation,  although  he  ean- 
not  explain  how  the  accident  happened. 
Stuart  V.  Kansas  City  (1918)  102  Kul 
307,  171  Pac.  913. 

The  conclusion  by  tbe  industrial  ac- 
cident board  that  the  death  of  the  em- 
ployee was  from  an  injury  arising  out 
of  and  in  the  course  of  the  employment 
may  be  reached  not  only  by  direct  evi- 
dence of  fact,  but  by  reasonable  infer- 
ences therefrom.  Re  Uzeio  (1917)  228 
UuB.  331, 117  N.  E.  349. 

So,  too,  proof  that  the  injury  arose 
out  of  and  in  the  course  of  the  employ- 
ment may  he  shown  by  circumstantial  as 
well  as  direct  evidence.  Peoria  B.  Term- 
inal Co.  V.  Industrial  Bd.  (1917)  279  ' 
Bl.  352,  116  N.  E.  651;  Ohio  Bldg.  Safety 
Vault  Co.  V.  Industrial  Bd.  (1917)  277 
HL  96,  115  N.  E.  149;  14  N.  C.  C.  A. 
224;  Dixon  v.  Andrews  (1918)  —  H.  J. 
L.  — ,  103  Atl.  410. 

Where  various  theoretical  conclusions 
may  be  drawn  from  the  state  of  facts 
established,  each  being  equally  plausible, 
some  indicating  that  the  injury  may  have 
arisen  out  of  the  employment,  and  others 
that  the  misconduct  of  the  person  in- 
jured was  the  producing  cause,  then  it 
may  not  be  said  that  the  evidence  is  suffi- 
cient to  siistain  tbe  case  of  him  upon 
whom  the  burden  of  proof  rests.  John 
A.  lioebling's  Sons  Co.  v.  Industrial 
Acci.  Commission  (1918)  —  OaL  App. 
— ,  171  Pac.  987. 

A  decree  must  be  reversed  where,  up- 
on the  question  whether  the  injury  did 
or  did  not  arise  out  of  and  in  the  course 
of  the  employment,  the  only  evidence  be- 
fore the  court  is  the  testimony,  in  narra- 
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tive  form,  of  the  employee  and  the  sever- 
al physicians,  from  which  different  infer- 
ences might  be  drawn.  Ma  the  w  son's 
Case  (1917)  227  UaBS.  470,  116  N.  E. 
831. 

A  number  of  cases  In  which  the  court 
has  passed  upon  the  BuSiciency  of  the 
evidence,  upon  the  question  whether  or 
not  the  accident  arose  out  of  and  in  the 
course  of  the  employment,  are  set  out 
below. 

Where  an  employee  in  the  park  de- 
partment of  a  city  had  a  small  scratch', 
on  hie  right  hand,  back  of  the  middle 
knuckle,  and  complained  on  his  return 
fruiB  work  one  night  of  the  hand,  and 
said  that  it  had  bothered  him  all  day, 
and  that  it  was  done  while  he  was  at 
work,  and,  when  examined  at  the  hos- 
pital, he  said  that  he  had  scratched  it  on 
something  while  he  w&a  working  around 
plants,  and  did  not  remember  whether 
be  stuck  a  thorn  in  it,  but  knew  that 
he  was  injured  in  the  course  of  his 
employment,  and  that  the  injury  resulted 
from  it,  it  may  be  found  that  he  was 
injured  by  accident  arising  out  of  and 
in  the  course  of  the  employment.  Bean's 
Case  (Hass.)  supra. 

The  inference  that  the  workman  re- 
ceived the  scratch  from  which  blood 
poisoning  developed,  causing  his  death, 
in  the  course  of  bis  employment,  may 
be  drawn  from  evidence  showing  that 
he  had  no  scratch  when  he  left  home 
in  the  morning,  that  he  had  one  when 
he  came  home  from  work  at  night,  that 
he  must  have  come  home  immediately 
front  his  work,  that  the  scratch  had 
blood  upon  it  whieb  bad  hardened,  in- 
dicating that  the  scratch  bad  been  re- 
ceived earlier  than  the  time  be  quit 
work,  that  it  was  such  a  scratch  as  he 
was  not  likely  to  receive  on  a  trip  from 
his  work  to  hie  home,  and  was  such  a 
scruteh  as  he  might  well  have  received 
while  at  his  work.  State  ex  rel.  Albert 
Dickinson  Co.  v.  District  Ct.  (1917)  — 
Hinn.  — ,  165  N.  W,  478.- 

Where  there  was  evidence  showing 
that  the  deceased  employee  sustained  an 
injury  to  his  hand  on  the  9th  day  of 
March,  that  on  the  19th  day  of  March 
the  hand  was  swollen  and  his  condition 
indicated  an  infection,  from  which  be 
subsequently  died,  and  the  evidence  was 
convicting  as  to  whether  or  not  germs 
might  have  found  their  way  into  his 
system  throogh  such  injury,  a  finding  to 
the  effect  that  the  death  was  due  to 
an  injury  received  in  the  course  of  the 
employment  mast  be  sustained.  William 
Rahr  Sons  Co.  v.  Indnstrial  Commission 
(1917)  166  WU.  28,  163  N.  W.  169. 
I*R.A.1918F, 


Where  the  deoeesad  had  last  been  en- 
gaged in  his  usual  work  of  running  an 
elevator,  and  it  was  found  stopped  be- 
tween floors  under  such  circumstances 
that  he  must  have  been  in  it  at  the  time, 
and  did  not  pass  out  through  the  door, 
and  there  was  an  opening  at  the  side  of 
the  elevator  through  which  he  might 
fall,  and  his  body  was  subsequently 
found  in  the  pit  of  the  elevator,  it  may 
be  found  that  he  suffered  injury  arising 
out  of  and  in  the  course  of  I  be  employ- 
ment. Wishcaless  v,  Hammond,  S.  & 
Co.  (1918)  —  Mich.  — ,  IQG  N.  W.  993. 

The  death  of  an  employee  by  accident 
arieiog  out  of  aud  in  the  course  of  the 
employment  may  be  found,  where  a 
farmhand,  whose  particular  employment 
on  the  day  of  the  injury  was  to  make 
a  trip  with  a  truck  wagon  drawn  by  a 
team  of  mules,  left  the  farm  between 
5  and  6  o'clock  in  the  morning  and  at 
2  o'clock  the  next  morning  was  found 
dead,  sitting  on  the  seat  of  the  truck, 
with  his  body  crushed  between  the  seat 
and  the  overhanging  roof  of  a  shed  un- 
der which  the  mnles  "were  standing. 
Dixon  V.  Andrews  (1918)  —  N.  J.  L.  — , 
103  Atl.  410. 

Where  a  claimant  stated  that  he  was 
sawing  timber  at  the  time  of  the  acci- 
dent, and  the  wind  was  blowing  strong- 
ly, and  that  sawdust  blew  into  the  eye 
and  injured  it,  it  may  be  fairlv  inferred 
that  the  dust  caused  by  the  sawing  blew 
into  the  eye,  so  that  the  accident  arose 
out  of  the  employment.  Dickinson  v. 
Industrial  Bd.  (1917)  280  111.  342,  117 
N.  E.  438. 

In  Be  Stein  (1918)  —  App.  Div.  — , 
169  N.  Y.  Supp.  1115,  the  appellate  di- 
vision aiSnned,  without  opinion,  an 
award  of  compensation  in  the  case  of  an 
employee  who  was  injured  in  the  eye, 
the  finding  of  the  commission  that  the 
accident  arose  out  of  the  employment 
being  sustained  by  the  testimony  of  the 
claimant,  supported  by  two  other  wit- 
nesses of  the  accident,  that  something 
flew  ia  his  eye  while  he  was  nailing  np 
a  box,  that  thereafter  there  was  dis- 
comfort and  redness  of  the  eye,  growing 
progressively  worse,  and  later  an  X-ray 
examination  showed  a  small  piece  of 
steel  in  the  eye,  which  was  removed. 

It  may  be  found  that  the  death  of  an 
employee  arose  out  of  and  in  the  course 
of  bis  employment,  where  he  was  em- 
ployed by  the  proprietor  of  an  amuse- 
ment park,  and  kept  the  boats  in  opera- 
tion, when  needed,  and,  in  attempting 
to  secure  a  boat  which  had  slipped  away 
from  the  dock,  be  leaped  from  the  dock 
toward  the  boat  and  landed  in  the  water. 
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caught  hold  of  the  bow,  and,  dropping 
from  the  boat,  began  to  swim  wpon  his 
back  towards  the  stem  of  the  boat,  and 
sank,  and  was  drowned  when  aboot  20 
feet  from  the  stem.  Boyle  v.  Mahoney 
(1918)  92  ConiL  404,  103  Atl.  127. 

In  the  absence  of  all  evidence,  the 
industrial  board  cannot  find,  merely 
from  its  knowledge  of  the  location  of 
the  machinery  and  shafting  where  the 
injury  took  place,  that  the  injured  em- 
ployee, when  be  left  his  machine,  did  so 
■'temporarilj',  to  go  to  the  toilet,  or  for 
some  other  purpose  incident rI  to  his 
employnieni,"  from  the  single  and  mere 
fact  that  the  location  of  the  toilet  and 
water  tank  was  in  the  direction  of  the 
place  where  the  injury  took  place.  Dube 
Case  (1917).  226  Mua.  591,  116  N.  E. 
234. 

A  rupture  cannot  be  held  to  have  been 
caused  by  injury  arising  out  of  and  in  , 
the  course  of  the  employment,  in  the  i 
absence  of  any  finding  that  there  was  | 
strain  upon  the  part  Injured  and  that 
the  work  of  the  employee  caused  the 
rupture.  Alpert  v.  Powers  (1918)  223 
H.  T.  97, 119  N.  E.  229. 

An  employee  who  had  been  vaccinated  | 


in  accordance  with  the  request  of  the 
pnblic  authorities  is  not  entitled  to  com- 
pensation for  injuries  caused  by  the 
vaccination  sore  becoming  infected, 
where  there  was  no  evidence  that  the 
emp)o3'nient  in  which  she  was-  engaged 
made  her  more  susceptible  to  the  re- 
ception of  the  i^rm  infection  than  if 
she  were  walking  upon  the  street. 
Krout  V.  J.  L.  Hudson  Co.  (Hich.)  ante. 
860. 

A  widow's  petition  for  damages  for 
the  death  of  her  husband  in  gervicr. 
•which  did  not  allege  that  the  death  was 
by  accident  arising  out  of  and  in  the 
course  of  the  employment,  shows  no 
CHUse  of  action,  under  the  Louisiana 
act.  Dupre  v.  Coleman  (1918)  —  lo. 
— ,  78  So.  241. 

An  award  of  compensation  cannot  be 
sustained,  in  a  case  wherein  a  porter 
in  a  hotel  was  found  dead  in  the  freight 
elevator  of  the  building  at  a  time  when 
his  duties  at  the  hotel  for  the  day  were 
supposed  to  be  at  an  end,  and  there 
was  nothing  to  show  how  his  body  came 
to  be  in  that  place.  Savoy  Hotel  Co.  v. 
Industrial  Bd.  (1917)  279  lU.  329,  US 
N.  E.  712.  W.  M.  G. 
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DISTKICT  COURT  OF  RAMSEY  COUNTY 
etal. 

(138  Minn.  ESO,  164  N.  W.  918.) 

'Workmen's      compensation      —      "enn- 

1.  "SunBtroke"  is  a  personal  injury 
cauKd  by  "accident,"  within  ttie  meaning 
of  the  Workmen's  Compensation  Aet. 

For  other  ca»e«,   »e.e   jWasier  and   Servant, 

II.  a,  1,  in  Dig.  1-Si  ^\  S. 
Sanie  —  special   risk. 

2.  Where  the  work  and  the  condition  of 
the  place  where  it  is  carried  on  eipose  the 
pinploj-ee  to  the  happening  of  an  event 
caufting  tlie  accident,  there  is  bo  longer  a 
risk  to  which  all  are  exposed,  and  the  re- 

Hcadnotes  by  Qn:';',  J. 


X(M».— As  to  recovery  of  compensation 
for  injuries  caueed  by  weather  conditions 
such  as  lightning,  sunstroke,  freezing,  etc., 
fee  the  annotation  following  ^Viggins  v.  In- 
dustrial Acc'i.  Bd.  post,  036.  Alwi  see  that 
arnotstion  for  references  to  otlirr  annotft- 
lions  on  various  questions  arising  under 
the  Workmen's  Oompenaation  Acts. 

L.R.A.lfil8F. 


Bult  ia  an  "accident  arising  out  of  the  em- 
ployment." 

For  othir  caafs,   si'c   ilaater  and  Scrcaul, 
II.  a,  i,  in  Dig.  1-02  X.  S. 

(November  2,   1917.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view a  judgment  of  the  District  Couit 
of  Ramiiey  County  denying  campensatiiin 
to  relator  under  tlm  Workmen's  Compen^n 
tion  Act  for  tlie  death  of  her  husbeniL 
Reversed. 

The  facts  are  stated  in  the  (pinion. 

Mesers,  Kueffner  A  Marks,  tor  relator. 

The  Compensation  Act  provides  for  psv- 
ment  of  compensation,  where  death  i< 
caused  hy  sunstroke,  occurring  while  the 
employee  is  in  the  performance  of  his  du- 
ties for  his  msster. 

State  ex  rel.  People's  Coal  t  Ice  Co.  t. 
District  Ct,  120  Minn.  602.  L.R.A.191SA. 
344,  iR3  N-  W.  110,  »  N.  C-  C.  A.  li>; 
State  ex  rel.  Duluth  Brewing  &  Maltinl; 
Co.  v.  Distnct  Ct.  ]29  Minn.  178,  151  N. 
W.  !>12r  Mahowald  v-  Thorapson-Stani-i! 
Co.  134  Minn.  113,  158  N.  W.  013,  IW  X. 
W.  ,'jfl.l;  Davs  V.  8.  Trinmier  t  Son*.  IT'l 
App.  Oiv.  124,  182  K.  Y.  Snpp.  663-.  Hii:* 
T.  Ruppert,  218  >f.  Y.  148,  L.R.A.i9i:.A. 
344,  112  X.  E.  750;  MoOTe  v.  J^high  VsJ- 
ley  R.  Co.  189  App.  Div.  177,  144  X.  Y. 
Snpp.  620;   Larke  v.  Jolui  Hancock  Mut. 
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L.  Ids.  Co.  BO  Conn.  303,  L.R.A.1916E,  664, 
OT"  Atl.  320,  12  N.  C.  C.  A.  30R;  Schtoetke 
T.  JadcwD-Church  Co.  193  Mich,  filfl,  L.R.A. 
IfllTD,  64,  160  N.  W.  383;  Ld  Vwk  v. 
Parke,  D.  &  Co.  100  Mich.  60i,  L.R.A. 
IfliaD,  1277,  137  S".  W,  T2;  Vtnntn  v.  New 
Dells  LumbCT  Co.  161  Wi«.  370,  L.R.A. 
1916A.  273,  154  X.  W.  640,  Ann.  Cas. 
1B18B,  203,  10  N.  C.  C.  A.  72fl;  Alloa  Coal 
Co.  r.  Drylie,  1  Scot.  L.  T.  167,  [10131 
8.  C.  549,  50  Scot.  L.  R.  350,  8  B.  W,  C. 
C.  308,  4  N.  C.  C.  A.  BOO;  Hurle's  Case, 
217  Mass.  223,  UR.A.lfilOA,  270,  104  N. 
E,  336,  Ann.  Caa.  IOIdC.  Oil),  4  X.  C.  C.  A, 
.^27;  Johnson's  Case.  217  Mnsa.  3S8,  104 
N.  E.  735,  4  N.  C.  C.  A.  843;  Madden's 
'Case,  222  Masi.  487,  L.R.A.IOIIID,  1000, 
111  N.  E.  370;  PInsa  v.  Central  Xew  Eng- 
land R.  Co.  16i1  App.  Div.  8211.  155  N.  Y. 
Sapp.  854;  Xaiid  v.  King  Sfwiiis  ^lach.  Co. 
95  Misc.  876,  l.W  N.  Y.  Riipp.  RIO. 

Mpasrs.  O.  H.  O'Neill  and  \\.  3.  Glb- 
erson,  for  respondents: 

Siinatroke  is  not  an  nccident  within  the 
meaning  of  the  Compennation  Law. 

Sinclair  v.  Maritime  Pass,  Asstir.  Co.  3 
El.  &  El.  478,  lai  Eng.  Reprint,  621.  30 
L.  J.  Q.  B.  N.  S.  77,  7  Jnr.  X.  S.  387,  4 
L.  T.  N.  S.  16,  e  Week.  Rep.  342;  Doiier  v. 
Fidelity  ft  C.  Co.  13  L.R.A.  114.  4B  Fed. 
446;  Herdic  v.  Maryland  Cnpuallv  Co.  146 
Fed.  ana,  70  C.  C.  "a.  156,  140  Fed.  109; 
Oontinenta.)  Casualty  Co.  v.  Johnson,  74 
Kan.  129,  6  L.R.A.(N.S.l  COO,  118  Am.  St. 
Rep.  308,  85  Pae.  345,  10  Ann.  Cas.  851; 
Bryant  t.  Continental  Casualty  Co.  —  Tex. 
Civ.  App.  — ,  145  S.  W.  636;  Elsey  v. 
Fidelity  ft  C.  Co.  —  Ind.  App.  — ,  109  N. 
E.  413;  Semanelk  t.  Continental  Casualty 
Co.  58  Pa.  Super.  Ct.  392;  Oallsnher  v. 
Fidelity  A  C.  Co.  163  App.  Div.  556,  148 
N.  Y.  Supp.  1018;  Cfintinental  Casualty 
C-o.  T.  Pittman,  143  Ga.  641,  BO  S.  E.  716; 
Benjamin  v.  rtletropolitan  Street  R.  Co. 
245  Mo.  508,  151  S.  W.  01;  Johnson  v. 
State,  1  Ga.  App.  729,  57  S.  E.  1056;  Robin- 
eon  V.  State,  07  Tex.  Crim.  Rep.  70,  140 
8,  W.  186;  SUte  v.  Rohn,  140  Iowa,  640, 
119  N.  W.  88;  Ya*oo  ft  M.  Valle.v  R.  Co.  v. 
Willlame,  87  MisB.  344,  30  So.  4R!I;  State 
V.  Wells.  31  Conn.  212:  Raviier  v.  Sligh 
Furniture  Co.  L.R.A.lillOA,  220,  note. 

If  Oeorge  Rau  did  die  of  a  sunstroke, 
it  did  not  arise  out  of  his  employment. 

Hopkins  v.  Michigan  SnjiHr  Co.  L.R.A. 
1016A.  310,  and  note,  184  Mich.  87,  150 
X.  W.  325;  State  ex  rel.  Prople's  Coal  A 
lee  Co.  y.  Distriet  Ct,  120  Minn.  502,  L.R.A. 
1918A,  344,  153  X.  \V.  lin.  !>  X.  C.  C.  A. 
199;  Worden  v.  Common  weal  til  Power  Co, 
20  Det.  L.  X.  30;  Sheldon  v.  Xeedham, 
30  Times  L.  R.  51)0,  58  Sol.  Jo,  652,  137 
L.  T.  Jo.  212,  [1914]  W,  C,  ft  Ins.  Rep. 
274,  111  L.  T,  X.  S.  72n,  7  B.  W.  C.  O. 

L.RJ.1018F. 


471;  BUkeT  v.  Rolwon,  E,  *  Co.  40  Scot. 
U  R,  259,  [IfllZlS.  C.  334,  5  B.  W.  C.  C. 
536;  Roger  v.  Paisley  School  Bd.  49  Seot. 
L.  R.  413,  5  B.  W,  C.  C.  547;  Tank  v.  Mil- 
waukee (Wis.)   cited  in  6  N.  C.  0.  A.  711, 


Qulnn,  J.,  delii-ered  the  opinion  of  tha 

Certiorari   to  review  a  judgment  of  the 

district  court  of  Ramsey  county,  denying 
compensation,  under  the  Workmen's  Com- 
pensation Act,  to  the  relator  I«na  Ran, 
widow  of  the  decedent  George  Hau,  who 
was  an  employee  of  the  respondent  city. 
For  a  number  oE  years  Oeorge  Rau  had 
been  employed  by  the  city  of  St.  Paul,  do- 
ing mannal  labor  on  its  streets  at  S2  a 
day,  under  the  direction  of  a  foreman,  dur- 
ing which  time  he  and  the  defendant  were 
bound  by  and  subject  to  the  provisions  of 
part  2  of  chapter  407,  p.  677,  laws  of  Min- 
nesota for  1913,  and  amendments  thereto. 
On  July  1,  1018,  while  so  employed,  he  wan 
working  on  East  Robie  street.  The  day 
was  hot.  He  was  working  in  tbe  open,  with 
no  protection  from  the  rays  of  the  sun. 
The  street  was  aandy.  It  had  rained  the 
night  before,  and  the  aand  was  moist. 
During  the  early  part  of  the  afternoon  de- 
cedent and  his  fellow  workmen  rested  for 
a  time  in  the  shade  near  by.  They  resumed 
work  at  about  3  o'clock.  Shortly  there- 
after Rau  was  at  work  near  the  middle  of 
the  street.  A  workman  saw  him  stagger 
and  went  to  his  ftssictaTice.  The  foreman 
gave  him  a  drink  of  water  and  then  took 
him  to  the  hospital,  arriving  there  at  about 
4:30.  Rau  was  in  an  unconscious  condi- 
tion; temperature  110;  pnlse  110.  He  re- 
frained consciousness  at  ahout  11  o'clock 
that  evening.  The  doctor  tn  charge  stated 
that  Rau  was  Buffering  from  sunstroke.  On 
the  following  day  he  was  conscious  and 
took  liquid  diet.  He  left  the  hospital  on 
the  afternoon  of  the  3d;  on  the  4th  Dr. 
Endress  M-as  called  to  the  Rau  home,  and 
found  Rau's  temperature  102  and  pulse 
100.  On  the  oth  he  was  improved,  but  died 
OD  the  morning  of  the  7th.  The  trial  court 
found   that   the   cause   of   death   was   snn- 

The  record  contains  none  of  the  testi- 
mony offered  upon  tbe  trial,  and  the  case 
must  be  confiidered  solely  upon  the  find- 
ings of  tbe  trial  court,  and  determined  up- 
on deductinna  therefrom. 

Tbe  question  here  for  determination  is: 
Did  Rau  come  to  his  death  by  accident 
arising  ont  of  and  In  the  course  of  bis 
employment,  within  the  meaning  of  the 
Compensation  Actf  If  he  did,  then  the 
relator  is  entitled  to  recover  compensation. 
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and  the  judgment  ot  the  dietrict  court 
should  be  reversed;  otherwise,  afflrmed. 

The  term  "accident,"  aa  used  in  the  Com- 
pensution  Act  and  as  therein  deltned,  shall 
''be  conetrucd  to  mesn  an  unexpected  or 
unforeseen  event,  happening  suddenly  and 
violently,  with  or  without  human  fault,  and 
producing,  at  the  time,  injury  to  the  phya- 
icat  structure  of  the  body."  Gen.  Stat. 
1013,  S  8230. 

The  first  inquiry  is:  What  )b  eunetrokel 
It  is  stated,  in  effect,  in  Hare's  Practice 
of  Medicine,  1S15,  that  sunstroke,  mora 
properly  called  heat  stroke,  is  a  condition 
of  the  body  produced  by  great  heat;  that 
the  chief  factor  is  the  presence  of  great 
heat,  associated,  as  a  rule,  with  marked 
humidity  and  physical  exertion;  and  tliat 
heat  stroke  may  occur  at  night  as  nell  aa 
day,  provided  the  atmosphere  is  hot  and 
moist.  Webster's  New  International  Dic- 
tionary defines  sunstroke  as:  "an  affec- 
tion, often  fatal,  due  to  exposure  to  the 
sun  or  excessive  heat,  and  marked  by  sud- 
den prostration,  with  symptoms  like  those 
of  apoplexy." 

The  Encyclopedia  Americana  article  on 
the  subject  begins;  "Sunstroke;  prostra- 
tion due  to  exposure  to  intense  external 
heat.  Such  exposure  may  be  due  to  the 
direct  or  indirect  rays  of  a  tropical  sun 
or  to  the  excessive  heat  of  an  engine  room. 
In  either  case  heat  and  physical  exertion 
cofiibine  to  bring  about  the  results.  A 
high  degree  of  humidity  of  the  atmosphere 
is  one  of  the  most  important  features,  since 
this  hinders  free  evaporation  from  the 
body." 

The  conditions  surrounding  decedent  at 
the  time  of  his  injury  exposed  him  to  an 
unusual  danger,  different  from  that  to 
which  the  masses  engaged  in  like  employ- 
ment were  subjected.  It  had  rained  the 
night  before;  the  sand  was  wet,  the  sun's 
rays  direct,  thereby  enhancing  liability  to 
sunstroke.  Decedent  was  exposed  to  the 
direct  rays  of  the  sun,  in  addition  to  the 
humid  atmosphere  emanating  from  the  wet 

That  the  injury  was  sustained  in  the 
course  of  the  employment  is  not  denied; 
tliat  it  was  an  "unexpected  and  unforeseen 
event"  is  not  questioned;  and  we  have  no 
difHculty  in  arriving  at  the  conclusion  that 
it  was  an  event  "producing,  at  the  time, 
injury  to  the  physical  structure  of  the  body, 
happening  suddenly  and  violently,"  It  is 
undisputed  that  the  day  was  extremely 
hot.  The  men  had  rested  for  three  quart- 
ers of  an  hour  in  the  shade  and  had  re- 
turned to  their  labor.  Decedent  was  at 
work  near  the  middle  of  the  street,  when, 
all  at  once,  he  was  seen  to  at«ggar.  He  had 
been  overcome;  had  Buffered  a  sunstroke. 
L.R.A.ia]8r. 


This  was  a  violent  injury  produced  I7  ar 
external  power,  not  natural.  The  ftweman 
came  to  his  asaistance,  gave  him.  a  drink 
of  water,  and  immediately  removed  him  to 
a  hospital,  where  hU  temperature  was  found 
to  be  110  and  pulse  110.  He  was  udcod- 
sciouH,  and  remained  in  that  state  until 
11  o'clock  that  cv^'ning.  The  inteneo  heat 
of  the  sun,  associated  with  the  humidity 
of  the  atmosphere  emanating  from  the  wet 
sand,  as  an  external  cause,  was  a  violent 
agency,  in  the  sense  that  it  worked  upon 
decedent  so  as  to  cause  bis  injury  and 
death.  The  conclusion  that  his  death  was 
caused  by  violent  and  external  means  is 
inevitable.  That  a  death  is  unnatural  im- 
ports a  violent  agency  as  the  cause.  Paiil 
V.  Travelers'  Ins.  Co.  112  N.  Y.  472,  3  L.R_-\. 
443,  8  Am.  St.  Rep.  758,  20  N.  E.  347; 
Pickett  V.  Pacific  Mut.  U  Ins.  Co.  144 
Pa.  70,  13  L.R.A.  691,  27  Am.  St.  Rep. 
618,  22  Atl.  871, 

In  the  cases  of  Ismay  v.  Williamson 
[1B08]  A.  C.  437,  77  L.  J.  P.  C.  X.  S.  107. 
09  L.  T.  N.  S.  605,  24  Times  L.  R.  881.  52 
Sol.  Jo.  713;  Morgan  v.  The  Zenaida,  25 
Times  L.  R.  448,  2  B.  W.  C.  C.  30,  and 
Davies  v.  Gillespie,  105  L.  T.  N.  S.  494, 
28  Times  L.  R.  8,  56  Sol.  Jo.  11.  5  B.  W. 
C.  C.  84,  death  hy  heat  stroke  was  held 
to  be  an  accident  within  the  meaning  of 
the  Workmen's  Compensation  Act.  In  tbe 
Ismay  Case  a  workman  in  a  weak  and 
emaciated  condition,  w-hile  raking  aahe« 
from  under  the  boiler  in  a  stokehole  of  a 
steamsliip,  received  a  heat  stroke  from  tbe 
effect  of  which  he  died.  In  affirming  a 
recovery  in  that  case,  Ixird  Lorebum  stat- 
ed: "To  my  mind  the  weakness  of  the 
deceased  which  predisposed  him  to  this 
form  of  attack  is  immaterial.  The  fact 
that  a  man  who  has  died  from  a  beat  stroke 
was,  by  physical  debility,  more  likely  than 
others  so  to  suffer  can  have  nothing  to  do 
with  the  question  whether  what  befell  him 
is  to  be  regarded  aa  an  accident  or  not. 
.  .  .  In  my  view  this  man  died  from  an 
accident.  What  killed  him  was  a  beat 
stroke,  coming  suddenly  and  unexpectedly 
upon  him  while  at  work.  Such  a  stroke  is 
an  unusual  effect  of  a  known  cause,  oft«n. 
no  doubt,  threatened,  hut  generally  averted 
bj  precautions  which  experience  in  this  in. 
stance  had  not  taught.  It  was  an  unlooked- 
for  mishap  in  the  course  of  bis  employment. 
In  common  language,  it  was  a  case  ot  ac- 
cidental  death." 

Concurring  in  this  opinion.  Lord  Ash- 
bourne remarked:  "Was  this  an  accident 
arising  out  of  and  in  the  course  of  hia  em- 
ployment? With  great  deference  to  those 
who  hold  a  contrary  opinion,  I  can  mv- 
aelf  see  no  room  for  aerious  donbt  on  the 
subject.     Everything  was  in  the  course  of 
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his  emptojment  and  arising  out  of  it.  But 
for  the  boiler  and  the  heat  atroke,  and  the 
speedy  exhaustion  it  paused,  there  would 
have  been  no  accident,  ,  Althougli 

a  heat  stroke  may  i»  called  a  disease,  it 
is  in  thin  ntse,  in  my  opinion,  a  disease 
directly  caused  by  an  sceident  it  rising  out 
of  or  in  the  course  of  an  emplormpnt,  par- 
ticularly dangerous  to  Williamsoo,  in  con- 
sequence of  his  weak  state  of  health." 

in  the  Morgan  Csnc  the  workman  was 
engaged  as  an  ordinary  seaman  on  board 
the  steamship  Zenaida,  whili^  the  ship  was 
at  port  off  the  Mnicaii  coast.  He  nan 
ordered  to  go  over  llie  side  to  paint  the 
vessel.  The  heat  was  excessive,  he  was 
seized  with  sunstroke,  and  his  health  ivas 
impaired.  The  trial  court  was  of  the 
opinion  that  he  was  siilTering  from  an  ac- 
cident which  arose  out  of  and  in  the  course 
of  his  employment,  and  awarded  compensa- 
tion. Upon  review  (he  award  was  sus- 
tained, it  being  held  that  the  case  was 
governed  by  the  decision  in  the  Isinay  Cage. 

There  is  a  marked  contrast  between  the 
sudden  and  violent  effect  of  a  auiutroke 
and  the  drinking  of  water  infected  with 
typhoid  germs,  as  it  requires  days  of  time 
aft«r  the  infection  for  the  disease  to  de- 
velop, as  held  in  State  ex  rel.  Faribault 


Woolen  Mills  Co.  v.  District  Ct.  138  Minn. 
210,  ante,  955,  164  N.   W.  810. 

Where  the  work  and  the  conditions  of 
the  place  where  it  is  carried  on  expose  the 
employee  to  the  happening  of  an  event 
causing  the  accident,  there  is  no  longer  a 
risk  to  which  all  sre  exposed,  and  the 
result  is  an  accident  arising  out  of  the 
employment.  Andre«-fl  v.  Failsworth  Soe. 
20  Times  L.  R.  42D,  [1004]  2  K.  B.  82,  73 
L.  J.  K.  B.  N.  S.  511,  68  J.  P.  409,  52 
Week.  Rep.  461,  00  L.  T.  N.  8.  611;  State 
ex  rel.  Virginia  ft  R  L.  Co.  v.  District  Ct. 
138  Minn.  131,  L.R.A.lfil8C,  116.  164  N. 
W.  585,  and  cases  eiteil.  Was  decedent 
exposed  to  something  more  than  the  normal 
risk  to  which  men,  in  general,  engaged  in 
manual  labor  upon  the  streets,  are  subjects 
ed  in  hot  weather?  If  he  was,  then  he  was 
exposed  to  an  extra  danger  arising  out  of 
hts  employment;  and  if  that  contributed 
t«  the  accident,  then  the  accident  arose  out 
of  the  employment.  We  are  of  the  opinion 
that  there  was  a  substantial  abnormally  in- 
creased risk,  owing  to  the  character  of  the 
street,  coupled  with  its  moist  condition, 
whii^  contributed  to  the  cause  of  the  acci- 

Reversed  and  remanded  (or  further  pro- 
ceedings in  accordance  with  the  views 
herein  expressed. 
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(188  Minn.  260,  164  N.  W.  017.) 

Workmen 'r  oompensatlon  —  freezing. 

Hie  avidenee  is  held  to  sustain  a  finding 
that  the  Injury  to  the  relator,  a  janitor, 
who  waa  frozen  in  aeverely  cold  weatlier 
while  shoveling  snow  from  the  sidewalks 
alxiut  a  building,  was  an  accidental  injury 
"arising  out  of  his  employment"  within  the 
Workmen's  Compensation  Act. 
For  other  catei,  nee  Master  and  Servant,  II. 

9,  I,  in  Dig.  I~52  N.  S. 

(November  2,  1917.) 
Headnote  by  Dibei.i.,  C. 


Note.  —  As  to  recovery  of  compensation 
for  injuries  caused  by  weather  conditions 
ouch  as  lightning,  sunstroke,  freezing,  etc. 
gee  the  annotation  following  Wiggins  v.  In- 
dustrial Aeci.  Bd.  post.  036.  Alto  see  that 
annotation  for  references  to  otlier  annota- 
tions on  various  questions  arising  under  the 
Workmen's  Compensation  Acts. 
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(TERTIORARI  to  the  District  Court  for 
J  Ramsey  County  to  review  a  judganent 
denying  compensation  to  relator  under  the 
Workmen's    Compensation    Act.      Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  John  F.  I«vln.  for  relator. 

Mr.  E.  A.  Prcndergast,  for  reepondents: 

The  accident  did  not  arise  out  of  the 
employment  within  the  meaning  of  the 
Workmen's  Compensation  Act. 

Hansman  v.  Western  U.  Teleg.  Co.  136 
Minn.  212.  161  N.  W.  512;  State  ex  rel. 
Virginia  &  R.  L.  Co.  v.  District  Ct.  138 
Minn.  131,  L.R.A.1918C,  lie,  164  N.  W. 
585. 

DIbell,  C,  Bled  the  following  opinion: 

Certiorari  to  the  Ramsey  county  district 

court   to   review   a   judgment   denying   the 

relator  compensation  under  the  Workmen's 

Compensation  Act. 

The  relator  was  employed  by  the  North- 
western Telephone  Exehango  Company. 
While  so  employed  he  froze  his  big  toe,  and 
the  freezing  resulted  in  the  amputation  of 
his  leg.  The  injury  was  sustained  in  the 
course  of  his  employment.  Tlie  court  found 
that  the  freezing  was  not  an  accident.  It 
found  that  it  arose  out  of  his  employment. 
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Since  the  trial  we  have  held  that  freezing 
is  an  accident.  State  ex  rel.  Virginia  k  R. 
L.  Co.  V.  District  Ct.  138  Minn.  131,  L.R.A. 
1B18C,  118,  104  N.  W.  585.  If  the  finding 
tliat  tlie  freezing  arose  out  of  hie  employ- 
ment within  the  meaning  of  the  Competi- 
aation  Act  (Gen.  Stat.  1013,  §  6195)  ia 
sustained,  the  relator  should  have  compen- 
sation and  the  judgment  should  be  re- 
versed; otherwise,  he  should  not,  and  there 
should  be  an  affirmance. 

Tlio  relator  was  a  Janitor  employed  b; 
the  telephone  compnnj  at  its  Midwaj'  ex- 
change, in  Merriam  Park.  His  duties  were 
the  usual  ones  of  a  janitor.  Using  his  lan- 
guage, he  was  "required  to  keep  the  build- 
ing clean,  keep  the  lire  going,  shovel  the 
snow  off  the  sidewalk  whatever  time  it  was 
necessary, — all  such  things  that  belong  to 
«  janitor  to  do."  On  FeUruary  22,  1B18,  he 
went  to  the  building  about  5  o'clock  in  the 
morning,  attended  to  the  flres,  did  some 
other  little  things  about  the  building,  and 
then  started  to  shovel  the  snow  from  the 
sidewalks.  There  had  been  a  heavy  fall 
the  night  before.  He  had  to  shovel  a  SO- 
foot  front  and  1-10  feet  hack  to  the  alley. 
The  snow  was  2  or  Zi  feet  deep.  The  weath- 
er was  very  cold.  The  work  of  shoveling 
required  perhaps  one  and  one-half  hours. 
While  doing  this  work  he  went  from  time 
to  lime  into  the  building  to  see  to  the 
Ares,  and  could  go  at  any  time  he  chose. 
These   are  the   important   facta. 

In  State  ex  rel.  Virginia  Jt  R.  L.  Co,  v. 
District  Ct.  supra,  we  held  that  the  finding 
of  the  court  that  the  freezing  there  involved 
arose  out  of  the  employment  was  sustained 
by  tha  evidence.  The  workman  was  em- 
ployed in  the  northern  woods  swamping, 
was  several  miles  from  camp,  had  no  fa- 
cilities for  warming  or  protecting  himself, 
and  was  peculiarly  exposed  to  severely 
cold  weather.  The  question  whether  the 
trial  court's  finding  was  sustained  was  not 
difficult.  The  one  presented  by  the  record 
before  us  is.  The  direct  authorities  uphold- 
ing findings  in  freezing  cases  are  few.  We 
cite  those  called  to  our  attention.  McMana. 
man's  Case,  224  Mas?.  554.  113  N.  E.  287 
(stevedore  unloading  a  steamer,  exposed 
to  greater  cold  than  that  to  which  one 
working  in  the  open  la  ordinarily  expoE^cd ; 
not  at  liberty  to  stop  work  to  protect  him. 
self)  ;  Days  v.  S.  Trimmer  &  Sons,  178 
App.  Div.  124,  ice  N.  Y.  Supp.  603  (work, 
man  unloading  coal  from  delivery  wagon 
and  carrying  into  bouses  of  customers; 
coal  wet  and  weather  severely  cold)  ;  Larke 
V.  John  Hancock  Mut.  L.  Ins.  Co.  00  Conn, 
303,  L.R.A.1916E,  584,  B7  Ati.  320,  12  N. 
C.  C.  A.  308  (insurance  solicitor  and  col- 
lector required  to  travel  in  the  open  weath. 
D.R.A.I918F. 


er  16  or  20  miles  in  very  cold  weather; 
made  numerous  calls;  went  in  and  out  of 
heated  houses)  ;  Canada  Cement  Co.  t. 
Pazuk,  Rap.  Jud.  Quebec  22  B.  R.  432,  12 
D.  L.  R.  303,  7  N.  C.  C.  A.  982  (employe* 
working  at  the  bottom  o!  a  quarry  pit  in 
intense  cold  for  long  hours).  In  the  Ma«ss- 
chusetta  case  the  court  concluded  that 
the  finding  that  the  workman  was  exposed 
to  "materially  greater  danger  and  likeli- 
hood of  getting  frozen  than  the  ordinary 
person  or  outdoor  worker"  was  sustained. 
In  tlie  Kew  York  case  the  court  said  that 
the  Induatrial  Commission  "was  fully  jus- 
tified in  finding  from  the  evidence  that  the 
claimant,  by  reason  of  his  employment  in 
handling  wet  coal  in  the  storm,  waa  special- 
ly affected  by  the  severity  of  the  weather." 
The  Connecticut  case  was,  in  the  view  of 
the  court,  "a  clear  caae  of  an  employee 
injured  as  a  reault  of  a  greater  exposure 
to  the  cleniente  than  persons  in  that  local- 
ity are  ordinarily  subjected."  In  the  Que- 
bec case  tlic  court  in  the  course  of  an 
extended  discnasion  said:  "Thus,  as  a  gen- 
eral principle,  the  employer  is  not  responsi- 
ble for  damages  caused  to  his  workmen  by 
lightning,  storms,  sunstroke,  freetinfr.  earth- 
quake, floods,  etc.  These  are  considered  as 
'force  majeure,'  which  human  vigilancs  and 
industry  can  neither  foresee  nor  prevent. 
The  victim  must  bear  atone  such  burden, 
inasmuch  as  human  industry  has  nothing 
to  do  with  it  and  inasmuch  as  the  employee 
is  no  mora  subject  thereto  than  any  other 
person.  .  .  .  Every  human  being  is  lialile 
to  suffer  from  events  in  which  he  has  no 
share  of  responsibility.  There  is  here  be- 
tween the  accident  and  the  employment  no 
relationship  of  cause  and  effect.  Hence  it 
cannot  be  said  of  aueh  an  accident  that  it 
arises  out  of  or  in  the  course  of  employ- 
ment. But  where  the  work,  or  wh«re  the 
conditions  under  which  it  is  carried  oa,  ex- 
pose tlie  employees  to  the  happening  of  a 
force  majeure  event,  or  contribute  to  faring 
It  into  pUy  or  to  aggravate  its  effects,  then 
we  are  no  longer  face  to  face  with  the  sole 
forces  of  nature.  This  is  no  longer  a  risk 
to  which  evei  yboily  is  exposed ;  this  is 
a  danger  which  threatens  more  particularly 
the  employees  who  work  under  special  con- 
ditions. Hence  the  occurring  of  a  force 
majeure  event  under  such  circumstances  U 
an  accident  arising  out  of  the  employment." 
There  are  two  cases  in  which  Sndtnos 
that  the  freezing  did  not  arise  out  of  the 
employment  were  sustained.  Warmer  v. 
Couehman  [1912]  A.  C.  S5,  81  li.  J.  K.  B. 
N.  8.  45,  ino  I..  T.  N.  8.  676,  M  Tlm«  L. 
R.  58,  sn  Sol.  -To.  7t),  49  Scot.  L.  R.  681, 
5  B.  \V,  0.  C.  177,  affirming  [IBll]  1  K.  B. 
351,  80  L.  J.  K.  B.  N.  S.  520,  103  L.  T.  S.  S. 
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093,  27  TimeB  L.  R.  121,  55  Sol.  Jo.  107, 
4  B.  W.  C.  0.  32  (journeyman  baker  de- 
livering bread  ffwn  hia  cart;  weather  cold 
and  atormjr;  handt  expoaed  to  weather)  j 
Kareinalfer  v.  The  Corsican,  4  B.  W.  C.  C. 
-05  (seaman  at  work  on  hia  sliip  in  harbor; 
handling  frozen  ropes;  weather  very  cold, 
but  not  abnormally  BO.)  In  the  drat  theflnd- 
iog  of  the  county  court  that  the  workmaD 
Mad  not  exposed  to  more  than  tlie  ordinar; 
risk  of  those  working  in  the  open  was  eua- 
tained;  and  the  court  ol  appeul  waa  un- 
uble  to  Bee  that  there  was  any  peculiar 
ilnnger  to  whicb  the  applicant  waa  expuaed, 
iit'vond  tluit  to  which  that  Urge  section  of 
(Hjpulatiun  wbo  are  drivcra  of  vehiclei,  or 
.  wlio  are  otlierwiae  engaged  ae  out-of-door 
laliorera,  BJe  exposed."  Emphasis  was 
l>lut:e<t  upon  the  thought  that  the  queatioa 
waa  one  of  faet.  In  the  other  the  finiling 
of  the  county  court  was  sustained  with  the 
•suggestion  that  "the  liability  to  frost  bite 
U  one  of  the  normal  -  incidents  to  which 
..'Vervbody  is  subjected  by  reason  of  the 
.'evority  of'thc  climate." 

\Va  £nd  no  other  freezing  cases.     Cases 


Involving  aujiitrokes  or  heat  strokes  pre- 
sent a  similar  question.  They  are  the  sub- 
ject of  review  in  State  ex  rel.  Ran  v.  Dis- 
trict Ct.  13S  Minn.  260,  anU,  OlS,  164  N. 
W.  91ft,  a  heat  stroke  case,  where  the  evi- 
dence is  held  such  ae  to  authoriEe  a  finding 
that  the  injury  arose  out  of  the  employ- 
ment. And  we  have  held  that  the  clmracter 
of  an  employee's  work  may  so  expose  him 
to  the  risk  of  injury  by  lightning  that  a 
finding  of  a  causal  connection  is  austained. 
State  ex  rel.  People's  Coal  &  Ice  Co.  v. 
District  Ct.  128  Minn.  502,  L.R.A.lBlliA, 
344,  153  N.  W.  110,  0  N.  C.  C.  A.  129. 

The  trial  court  was  jiiatifled  in  find- 
ing that  to  an  appreciable  extent  the  via- 
tor was  more  exposed  to  the  risk  of  injury 
from  freezing  than  the  generality  of  work- 
ers, nnd  that  the  added  risk  was  because 
of  the  cliaracter  of  bis  employment.  The 
causa]  test  of  the  law  is  satisfied ;  and 
Hilbuut  prolonging  the  discussion  we  hold 
that  the  relator's  work  so  exposed  him  to 
Ireeaing  that  the  finding  that  it  arose  out 
of  bis  employment  is  sustained. 

Judgment  reversed. 


IOWA  SUPREME  COURT, 

MAKY  E.  GRIFFITH 

V. 

B.  J.  COLE  et  al.,  Appts. 

(—  Iowa,  — ,  ]G5  N.  W.  577.) 

Vorkmen'B  compenBatlon  —  review  by 
court  ^  extent  of  aulhorlty. 

1.  The  provision  of  the  Workmen's  Com- 
penrtation  Act  that  any  party  may  present 
a  certified  copy  of  tbc  order  of  the  com- 
missioner and  all  papers  in  connection  with 
'unie,  to  the  court,  whereupon  the  court  shall 
render  decree  in  accordance  therewith,  does 
not  prevent  the  court  from  considering  the 

'    transcript  in  rendering  its  decree,  and  it  is 
tiot  limited  merely  to  ratify  the  order  of 

For  other  foses,  aee  Master  and  Bervant,  II. 

a,  J,  tn  Diff.  1-52  N.  S. 
Same  ^  conrsc  of  employment  ^  llglit- 

iilng  stroke. 

2.  An  injury  to  a  member  of  a  gang  of 
'    bridge   builders   by   a   stroke   of   lightning, 

uhile  he  was  sitting  in  the  boarding  tent 
after  work  honrs,  awaiting  the  time  to  go 
lo  bed,  is  within  the  course  of  his  employ. 


So(«.  —  As  to  recovery  of  compensation 
for  injuries  caused  by  weather  conditions, 
fliK-h  as  lightning,  sunstroke,  freezing,  etc., 
fe  the  annotation  following  U'iggina  v.  In- 
duMrial  Acci.  Bd.  post,  93fi.  AUo  see  that 
notation  for  references  to  other  annotations 
on  various  questions  arising  under  the 
VVorkmsn's  Compensation  Acta. 

L.R.A.1918F. 


ment  within  the  meaning  of  the  Workmen's 
Compensation  Act. 
For  other  caiea,  set  Mailer  and  Servant,  II. 

o,  1,  m  Dig.  l-5i  N.  8. 
Same  ^  arising  out  ot  employment. 

3.  An  injury  to  a  member  of  a  bridge 
construction  gang  hy  a  atroke  of  lightning, 
resulting  in  death,  while  he  is  sitting  in 
the  boarding  tent  awaiting  time  to  go  to 
bed  after  his  day'a  work  is  done,  does  not 
arise  out  of  hia  employment  within  the 
meaning  of  the  Workmen's  Compensation 
Act. 

^'or  other  catei,  gee  Haeter  and  Seroant,  II. 
a.  1,  in  Dig.  1-52  K.  8. 

Master  and  savant  ^  via  major  as  de- 
fense  to  ininry. 

4.  An  employer  is  not  deprived  of  the  de- 
fense of  vis  major  when  an  employee  in  his 
boarding  tent  is  killed  by  lightning,  by  tlie 
fact  that  the  tent  was  placed  on  wet  groundi 
that  it  had  no  lightning  conductor  and  was 
near  a  wire  fence  and  pile  of  steel  rails; 
at  least,  he  la  not,  where  it  is  not  shown 
that  either  of  these  circumstances  caused 
the  accident,  rather  than  a  direct  bolt  from 
the  clouds. 

for  other  otues,  sea  Matter  attd  Berva»l,  II. 
a,  4,  a,  tn  Dig.  ISZ  N.  S. 

(December  18,  1017.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Story  County 
in  favor  of  claimant  in  a  proceeding  under 
the  Workmen's  Compensation  Act  to  re- 
cover compensation  for  the  death  of  her 
husband,  caused  by  ■  stroke  of  lightning. 
Reversed.  ''-^^I*-' 
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Statement  by  Salinger,  J. 
The   Workmen's    Compensation   Act   pro- 
i-ides  that  when  the  action  of  the  tribunals 

created  by  the  act  are  certified  to  the  dis- 
trict court,  it  "ehall  render  decree  in  ac- 
cordance therewith."  The  order  certified  in 
this  case  found  that  the  employer  was  un- 
der no  liability  for  the  death  of  the  em- 
ployee caused  by  a  stroke  of  lightning. 
The  district  court  took  a  contrary  view, 
and  gave  the  claimant  n  judgment  for 
13,000.    The  employer  appeals. 

Messrs.  Miller  &  WalllnKrord  for  ap- 
pellants. 

Messrs.  C.  «.  I^ee,  I.  R.  Mduer,  T.  G. 
Garfleld,    and    C.    W.    GarHcId,    for    ap- 

A  finding  of  fact  of  the  industrial  board 
or  commission  is  not  to  be  set  aside  if  there 
is  any  evidence  to  support  it,  but  the  con. 
elusion  as  to  whether  or  not  the  injury 
arose  out  of  the  employment,  or  whether 
or  not  compensation  should  be  allowed 
upon  the  facts  as  found,  may  be  reviewed 
by  the  court,  on  appeal.  Whether  or  not 
the  facts  as  found  warrant  an  award  of 
compensation  is  a  question  of  law  for  the 
court,  and,  on  appeal,  the  court  may  reverse 
upon  question  of  law  thus  presented. 

Heitx  r.  Ruppert,  218  N.  Y.  14S,  L.R-A. 
lOlTA,  344,  112  N.  E.  750;  GlaUi  v. 
Siumpp.  220  K.  Y.  71.  114  N.  E.  1063;  Von 
Ette's  Case,  223  Mess.  66,  L.R.A.t016D, 
641,  111  N.  E.  «»8,  12  N.  C.  C.  A.  561; 
Buckley's  Case,  218  Mass.  354,  106  N.  E. 
070,  Ann.  Cas.  1S16B,  474,  6  N.  C.  C.  A. 
ei3i  Fisher's  Case,  220  Mass.  6S1,  108  N. 
E.  361;  McLean's  Cose,  223  Mass.  342,  111 
N.  £.  783;  Madden's  Case,  222  Mass.  487, 
L.R.A.101flD,  1000,  111  N.  E.  37B;  Moore's 
Case,  225  Mass.  258,  114  N.  E.  204;  Munn 
V.  Industrial  Bd.  274  III.  70,  113  N.  E. 
110,  12  N.  C.  C.  A.  652;  Victor  Chemical 
Works  V.  Industrial  Bd.  274  111.  1,  113 
N.  E.  173,  Ann.  Cas.  1918B,  627;  McNicol's 
Case,  215  Mass.  4S7,  L.R.A.1916A,  300, 
102  N.  E.  6B7,  4  N.  C.  C-  A.  522. 

The  injury  occurred  within  the  course  of 
the  employment. 

Heitz  V.  Euppert,  218  N,  Y.  148,  L.R.A. 
1917A,  344,  112  N.  E.  750;  Kiel  v.  Indua- 
trial  Commission,  163  Wis.  441,  158  N.  W. 
68;  Sponatski'B  Case,  220  Mass.  526,  L.R.A. 
iei6A,  333,  108  N.  E.  489.  8  N.  C.  C.  A. 
1025;  Beithel's  Case,  222  Mass.  163.  L.R.A. 
19iaA,  304,  109  N.  E.  B61,  11  N.  C.  C.  A. 
235;  Stacy's  Case,  22:i  Mass.  174,  114 
N.  E.  206;  Sundlne's  Case,  218  Mass.  1, 
L.R.A.lfll6A.  318,  105  N.  E.  433,  5  N.  C. 
C.  A,  616;  Von  Ette's  Case,  223  Mass. 
.IB,  L.R.A.1916D,  641,  111  N,  E.  696, 
12   N.    C.    C.    A.   651;    Boyd,   Workmen's 

Ii.R.A.1918P. 


Compensation,  §  481;  Parker  v.  Hambrouk, 
307  L.  T.  N.  S.  240;  Ann.  Gas.  1913C,  fl; 
Plumb  V.  Cobden  Flour  Mills  Co.  Ann.  Csf. 
1914B,  502,  note;  Be  Fabey,  165  Ops.  So- 
licitor, Dept.  Commerce  t  Labor,  21)i-. 
Hills  V.  Blair,  182  Mich.  20,  148  S.  W. 
243,  7  N.  C.  C.  A.  914;  Taylor  v.  Geonje  W. 
Bush  A  Sons  Co.  5  Penn.  (Del.)  378,  61 
AH.  236;  Riley  v.  Cudshy  Packing  Co.  Si 
Neb.  319,  117  N.  W.  765;  Milwaukee  v. 
Althoff,  4  N.  C.  C.  A.  120,  note;  Terlecki 
V.  Strauss,  85  N.  J.  L.  464,  89  Atl.  lOil. 
4  N.  C.  C.  A.  684;  Martin  v.  John  Lo»i- 
bond  !l  Sons  [1914]  2  K.  B.  227,  6  B.  R.  C. 
486,  83  L.  J.  K.  B.  N,  S.  808,  110  L,  T.  N.  S 
455,  [1914]  W.  0.  &  Ins.  Rep.  778,  5  N.  C. 
C.  A.  988,  7  B.  W,  C.  C.  A.  243;  Nisbet  v. 
Rayne  [1910]  2  K.  B.  089,  SO  L.  J.  K.  B. 
N.  S.  84,  103  L.  T.  N.  S.  178,  26  Timr* 
L.  R.  632,  64  Sol.  Jo.  719,  3  B.  W.  C  f. 
507,  3  N.  C.  C.  A.  268;  Morris  v.  Lambeth. 
22  Times  L.  R.  22,  8  W.  C.  C.  1;  KowUml 
V.  Wright.  77  L.  J.  K.  B.  N.  S.  1071,  24 
Times  L.  R,  852,  1  B.  W.  C.  C.  192;  Blovdt 
V.  Sawyer  [1904]  1  K.  B.  271,  73  L.  J.  K. 
B.  N.  S.  155,  68  J.  P.  110,  52  Week.  Rep. 
503,  80  L.  T.  N.  S.  658,  20  Times  L.  B.  1('5. 
6  W.  C.  C.  16;  Chitty  v.  Nelson.  126  U  T. 
Jo.  172.  2  B.  W.  C.  C.  496;  Gaoe  v.  Norton 
Hill  Colliery  Co.  [1900]  2  K.  B.  539,  TS 
L.  J.  K.  B.  X.  S.  921.  100  L.  T.  N.  S.  B7C, 
25  Times  L.  R.  640,  2  B.  W,  C.  C.  42-. 
Mann  v.  Industrial  Bd.  274  111.  70,  113  X. 
E.  110,  12  .V.  C.  C.  A.  652. 

Deceased's  injury  grew  out  of  his  em- 
ployment. 

Parker  v.  Hambrook,  107  L.  T.  N.  f=. 
249,  Ann.  Cas.  1913C,  1;  State  ex  rel.  Peo- 
ple's Coal  &  Ice  Co.  v.  District  Ct.  l^H 
Minn.  BOS,  L.R.A.  1916A,  344,  153  N.  W. 
119,  9  N.  C.  C.  A.  12B. 

The  stroke  of  lightning  was  not  an  act  of 
God. 

McCook  V.  McAdams,  76  Kcb.  1,  106  X. 
W.  988,  liO  N.  W.  1005,  114  N.  W.  hW. 
Colt  V.  M'Mechen,  6  Johns.  160.  5  Am.  ■ 
Dec.  200;  Michaels  v.  New  York  C.  R.  Co. 
30  N.  Y,  584,  86  Am.  Dec.  415;  Garreii 
V.  Beers,  97  Kan.  255,  L.R.A.IBISF, 
1289,  155  Pac.  2:  Jackson  v.  Wisconsin 
Teleph.  Co.  88  Wis.  243,  26  L.R.A.  101. 
60  N.  W.  430;  Brown  v.  West  Riverside 
Coal  Co.  143  Iowa,  671,  28  L.R.A.(N.S.|  . 
12liO,  120  X.  W.  732,  21  Am.  Neg.  Rep.  S48; 
Amend  v.  Lincoln  &  N.  W.  «.  Co.  91  Neb. 
1,  135  N.  W.  238. 

In  dealing  with  instrumentalities  that 
are  dangerous,  ordinary  care  exadt 
the  use  of  Bucli  appliances  and  devices  S9 
arc  reasonably  available. 

Metcher  v.  Freehold  Invest.  Co.  ISS  Mo. 
App.  170,  174  S.  W.  *65,  9  N.  G.  C.  A.  flj; 


nbv  Google 


GRIFFITH  y.  COLE. 


D2S 


Atlantic  Coaat  Uae  B.  Co.  v.  Xeutou,  118 
Va.  222,  87  8.  E.  618,  12  K.  C.  C.  A.  328. 

A  wet  floor  is  conducive  tu  the  passage 
of  an  electric  currenL 

State  «\  rel.  Ernest  Fleckensteiu  Breiviug 
Co.  V.  District  Ct  134  Minn.  324,  loO  N.  W. 

Courts  will  take  judicial  knowledgt.'  of  the 

iact  that  wirea  attached  to  buildings,  with- 
out   proper    lightning    arresters,    Hre    dan- 


Salinger,  J.,  delivered  the  opiniuii  of  tliu 

I.  The  BtatutA  (S  34  of  Compensation  Act 
[Acts  36th  Geo.  Assem.  chap.  147] )  pro- 
vides that:  Any  party  in  interest  may 
present  certified  copy  of  an  order  .  .  . 
of  Uie  oommisaioner  or  a  decisiun  of  the 
committee,  as  to  wliiclk  no  claim  for  review 
is  made  ...  or  present  a  nNOioraudum 
of  agreement  approved  by  the  GomniiHjioner, 
and  all  papers  in  coauectton  with  same, 
to  the  district  court,  nharetipoB  said  ceurt 
»lial)  render  decree  in  acoordaaoe  therewith. 

The  poiition  of  appellants  is  that  the 
district  conrt  had  no  power  t«  do  ivhat  it 
(lid,  because  the  words  "In  aecordnnce  there- 
ivith"  refer  to  the  ordW  or  decision  and 
nothing  else,  and  that  the  formulafion  of 
decree  cannot  be  Affected  by  the  words  "sll 
papers  in  connection  with  same."  In  fewer 
words,  tliftt  the  district  court  is  lioitnd  by 
tlie  final  conclusion  veached,  and  cnnnot  con- 
jider  the  record  upon  which  the  conclusion 
certified  up  rests.  Appellants  insist  this 
(ontciition  is  sustained,  because  It  was  said 
in  Fischer  v.  Pricbe,  178  Iowa,  512,  160  X. 
W.  at  uO;  "It  was  not  within  the  author- 
ity of  the  court  to  review  or  rei'erse  or 
modify  the  award.  Its  function  in  the 
matter  was  simpiy  to  receive  the  award 
i-ertilied  to  it,  and  'render  a  decree  in  ac- 
cordance therewith.*  .  .  ■  This  is  what 
seems   to  lukve   been  done  and  we   find   no 

That  this  is  purely  arguendo,  is  not 
necessary  to  decision,  and  does  not  decide 
what  appellant  claims,  is  made  mauifi'st  by 
consideration  of  the  situation  to  which 
these  words  were  addressed.  Tlie  complaint 
was  that  the  district  court  had  made  an 
allowance  which  the  commission  had  not 
made.  We  held  that  the  commissioner  did 
make  such  allowance,  that  it  is  not  objected 
to,  and,  in  effect,  that  insufficient  objection 
is  made  to  whatever  the  district  court  did 
do.  It  Ih  manifest  tliat,  when  he  found  the 
court  had  made  no  original  allowance,  it 
liecame  utterly  unnecessary  to  determine 
whether  it  had  power  to  make  one. 

L.B..'V.lftl8F. 


The  Fischer  Case  makes  no  reference  to 
Hunter  v.  Colfax  Consol.  Cual  Co.  ITj  Iowa, 
245,  L.R.A1I)17D,  16,  354  N.  W.  1037,  157 
N.  W.  145,  Ann.  Caa.  1917F,  803,  11  N.  C. 
C.  A.  880,  and,  indeed,  refers  to  no  deci- 
sion. In  tbe  Hunter  Case,  17S  Iowa,  at 
308,  we  deal  with  an  express  objection 
that  the  act  works  ''an  improper  delegation 
of  judicial  power,  and  a  denial  of  judicial 
heanng;  that  the  courts  are  compelled  to  en- 
ter judgment  upon  the  award  without  fur- 
ther hearing;  that  there  is  no  provision  for 
appeal  from  the  judgment  on  the  nward,  ex- 
cept the  limited  one  permitted  by  the  net; 
that  the  judgment  must  be  modified  by  the 
court,  if  modified  by  the  commitsioiter,  and 
that  this  works  a  denial  of  .  .  .  and 
taking    property   without    due    process   of 

It  is  self-evident  that  to  pass  upon  this 
objection  made  it  necessary  to  determine 
whether  the  powers  given,  or  the  limita- 
tions put  upon,  the  district  court  made  the 
statute  vulnerable  to  these  objections.  Of 
course,  this  could  not  be  i^etermined  with- 
out biudingly  passing  upon  what  these  pow- 
ers and  limitations  are.  We  found  them 
to  be  of  such  character  as  that  the  objec- 
liona  were  not  well  taken. 

We  hold  first  there  is  no  ouster  of  the 
courts  where  the  act  is  rejected,  and  then 
proceed  to  say:  "A  somewhat  more  difli- 
cult  question  arises  when  tlie  provisions 
of  the  act  are  accepted.  In  that  case,  if 
the  parties  cannot  come  to  an  agreement, 
compensation  fixed  by  statute  schedule  is 
awarded  by  arbitration  provided  for  in  the 
act.  In  a  sense,  then,  the  accept snce  of 
the  statute  operates  to  take  from  the  court 
so  much  of  the  controversy  as  is  determined 
by  the  applying  of  the  statute  schedules 
through  tlie  agency  of  the  statute  arbi- 
tratora.  Before  we  reach  the  question 
whether,  if  this  constitute  a  total  ouster 
of  the  jurisdiction  of  the  courts,  it  would 
invalidate  the  act,  we,  of  course,  have  to 
determine  whether  such  total  ouster  is  ao 
elTected.  We  are  forced  to  deal  with  this 
question  as  one  of  first  impression,  because 
no  decision  that  sustains  the  Compensation 
Act  of  other  states  ia  applicable.  The 
Washington  act  and  that  of  Massachusetts 
reserve  recourse  to  the  courts  and  full 
judicial  review.  In  Sabre's  Case,  B6  Vt. 
347,  85  Atl.  604,  Ann.  Cas.  1015C,  1260, 
a.  delegation  is  sustained  because,  in  the 
end,  the  matter  may  get  to  the  supreme 
court  and  have  full  review.  Borgnis  v. 
Falk  Co.  147  Wis.  327,  37  L.E.A.(N.S.) 
480,  133  N.  W.  200,  3  N.  C.  C.  A.  640, 
sustains  the  Wisconsin  act  with  a  holding 
that  there  is  review  if  the  act  be  without 
power,  or  fraudulent;  that,  if  the  board  act 
without    or   in    excess   of    its   jurisdiction, 
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there  may  be  action  in  court  to  set  aside 
the  award,  and  tMt  this  may  alao  be  done 
if  its  findings  of  fact  are  not  supported  by 
tlie  evidence.  Our  act  has  no  audi  reser- 
vations, in  terms,  and  therefore  tliese  de- 
cisions afford  us  ng  ligljt."  175  Io«a,  314, 
315. 

In  determining  that  there  is  not  a  total 
ouster  of  the  courts  and  tlist  therefore  the 
act  is  valid,  ire  group  certain  things  as  be- 
ing jurisdictional — things  upon  which  the 
power  of  the  statute  tribunals  to  act  at 
all  hinges.  On  this  head  we  said;  "The 
very  basis  of  power  to  award  compensa- 
tion under  the  act  is  that  Us  provisions 
iiiiist  first  be  accepted;  tlist  the  claimant 
must  be  an  employee;  that  he  must  have 
su.stained  personal  injuries;  that  thejr  must 
have  arisen  out  of  and  in  course  of  the 
employment;  and  that  the  compensation 
shall  be  at  rates  fixed  by  the  statute."   175 


lov 


,  317. 


We  point  out  that  Sabre's  Case,  supra, 
holds  that  as  the  Constitution  provides 
courts  shall  be  open  for  trial  of  all  cases 
proper  and  cognizable,  therefore  tbe  courts, 
regardless  of  statute,  may  determine  wheth- 
er the  board  created  has  gone  beyond  the 
powers  granted  it.  And  we  add:  "We  are 
in  no  doubt  that  tbe  very  structure  of  the 
law  of  the  land,  and  the  inherent  power  of 
the  courts  would  enable  them  to  Interfere, 
if  what  we  have  defined  to  be  the  jurisdic- 
tion conferred  upon  the  arbitration  com- 
mittee were  by  it  exceeded;  that  tbey  could 
inquito  whether  tbe  act  was  being  enforced 
hgainst  one  who  bad  rejected  it,  whether 
tlie  ciaiming  employee  was  an  employee, 
whether  he  was  injured  at  all,  whether  his 
injurj'  was  one  arising  out  of  such  employ- 
ment ...  or  acceptance  [of  the  aut] 
Iwing  conceded,  .  .  .  into  whether  thnt 
lioJ.v  attempted  judicial  functions,  in  vio- 
lation of  or  not  granted  by  the  act." 

We  sustain  the  act  for  being  in  analogy 
with  the  rule  tbat  makes  contracts  lawful, 
which  provide  that  the  value  of  certain 
j.roperty  and  other  like  matters  shnll  be 
determined  hy  a  certain  person  therein 
named  end  that  his  decision  shall  be  final, 
and  t-ay  that  sucb  contracts  are  usually 
upheld  as  lawful,  because  "they  do  not 
oust  the  courts  of  their  jurisdiction  over 
the  Fubject -matter,  but  only  provide  a  esFc 
and  speedy  manner  of  fixing  definitely  some 
fact  which  is  usually  of  a  complex  and 
difficult  nature,"  and  because,  when  such 
fact  is  determined  in  the  manner  provided 
by  the  contract,  ''the  parties  are  at  liberty, 
after  so  fixing  such  fact  to  go  into  court 
and  litigate  such  dilTerences  as  may  still 
exist  between  them."  175  lona,  315,  316, 
L.R.A.1015D,  U,  154  N,  W.  10fl3.  We  say 
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that  "so  far  as  specific  delegation  goea,  the 
arbitration  committee  can  do  no  more  than 
to  find  that  the  employee  should  have  eom- 
pensation  under  some  item  of  the  statute 
schedule,  and  the  commissioner  may,  on 
investigation,  mahe  a  findin;^  than  an 
award  thus  made  shall  be  modified  or  ter- 
minated. It  is  manifest  that  this  does  not, 
in  terms,  deprive  tbe  courts  of  all  juH^- 
diction  in  the  premises;"  that  tbere  ars 
"provisions  that  indicate  that  it  is  not 
intended,  literally  at  least,  to  give  the  stat- 
utory arbitrators  all  the  powers  that  courts 
have."  175  Iowa,  317.  And,  in  commcntin<,' 
upon  the  appeal  allowed,  we  hold  that 
"tliongh  the  act  does  not,  in  terms,  provide 
for  judicial  review,  except  by  said  appeal. 
the  statute  does  not  take  from  the  courts 
all  jurisdiction  in  the  premises."  We  con- 
clude thus;  "All  of  which  establlehea  that 
the  statute  works  no  complete  ouster  of 
jurisdiction.  .  .  .  The  utmost  it  does  is 
to  provide  admini strati vs  machinery  for 
applj^ng  rates  of  compensation  fixed  by  the 
legislature,  as  between  parties  who  have 
agreed  to  have  the  amount  at  corapeasatioa, 
merely,  thus  determined.  The  eSect  of 
statutes,  never  ebaJtenged  so  far  *a  we  are 
advised,  which  limit  recovery  for  negligence 
causing  death,  is  to  compel  tbe  oourts  to  do 
what  here  is  done  by  tbe  arbitratora."  1T5 
Iowa,  318,  319. 

In  Ses  Moines  Union  R.  Co.  v.  Funk.  — 
Iowa,  — ,  164  N.  W.  848,  it  is  recognized 
that  certiorari  will  lie,  "where  the  objection 
made  is  clearly  one  of  juiisdictional  nature, 
and  it  satisfactorily  appears  that  the  pro- 
ceeding sought  to  be  re\'iened  is  wholly  un- 
authorized;" as  a  mere  right  of  appeal  in 
such  case  would  not  be  a,  speedy  or  adequate 
remedy  within  the  meaning  of  the  statnte. 

The  Massachusetts  act  {Laws  1911,  chap. 
751,  p.  3,  §  ]J,  as  amended  by  Laws  IfllS, 
chap.  571,  S  14)  is,  on  this  point,  quit? 
similar  to  our  own.  It  provides  that  when 
copies  of  "  'the  decision  of  the  board  .  .  . 
and  all  papers  in  connection  therewith," 
have  been  transmitted  to  the  superior  conri, 
'said  court  shall  render  a  decree  in  acconl- 
ancB  therewith."  "  Construing  this  act.  it 
was,  in  effect,  held  in  McNicol's  Case,  21."i 
Mass.  407,  L-R.A.iaiflA,  306,  102  N.  E.  B07. 
4  N.  C.  C.  A.  522,  that  this  means  stuh 
decree  as  the  law  requires,  upon  the  fai-n 
found  by  the  board,  and  does  not  reduce  the 
action  of  the  superior  court  to  a  mere  jier- 
functory  registration  of  approval  of  the 
conclusion  of  law  reached  by  the  board  or 
commissioner;  and  that  "the  oblioatioT) 
plareJ  upon  the  superior  court,  by  the  re- 
quirwnent  to  enter  a  decree  in  accordance 
with  the  decision,  is  to  exercise  its  judi- 
cial   function   by   entering   such   decree   s'* 
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Kill  enforce  the  legal  rights  of  the  parties, 
aa  diseloBed  by  the  fiKta  ippearing  oq  the 

One  aa,y  not  read  the  Huoter  Case  with- 
out being  full]'  persuaded  that  we  gravel}' 
doubted  the  coDstitutionality  of  the  out, 
if  it  were  open  to  the  construction  of  ap- 
pellant, and  aaj  that:  "Contracts  by  which 
the  parties  undertake  to  deprive  thcmeelvcs 
in  toto  of  the  riglit  to  resort  to  the  courts 
to  settle  controversies  between  them,  in 
wbich  are  stipulated  away  all  the  rights  of 
each  or  either  to  resort  to  the  tribunals 
creat«d  by  law,  have  been  universally  con- 
demned. See  Wood  v,  Humphrey,  114  Mbeh. 
185;  Pearl  v.  IlarriB,  121  iMuss.  300:  Bar- 
ron y.  Burnside,  121  U.  S.  ISS,  30  L.  ed. 
015,  1  Inters.  Com.  Rep.  2!)r>,  7  Sup.  Ct. 
Rep.  931."    17S  Iowa,  313,  314. 

Should  we  now  bold  that  "in  accordance 
therewith"  means  simply  a  formal  ap- 
proval of  the  conduaions  of  the  coTnniis- 
aioner,  we  would  not  only  overrule  the 
Uunto:  Case,  but  go  counter  to  the  rule 
wbich.  requires  that  construction,  of  the 
two,  which  will  the  least  imperil  the  validi- 
ty of  a  statute.  We  would  subject  the 
htatute  to  danger  which  the  Hunter  de- 
ciaiMi  BCTUght  to  avert.  We  should  not 
construe  the  statute  as  appellant  desires, 
unless  no  other  construction  is,  in  reason, 
permissible.  Our  construction  may 
fere  with  ths  legislative  purpose  to  provide 
a.  speedy  method  of  obtaining  compensation, 
rather  than  odd  to  existing  remedies.  But 
if  that  be  the  result,  it  is  still  our  duty  to 
avoid  any  holding  wbich  will  even  grave- 
ly imperil  the  constitutionality  of  the 
statute.  Some  benefits  may  be  lost  by  in- 
ability to  effectuate  the  full  purpose  of  the 
legislature.  But  better  that  than  to  lose 
all  of  tba  benefits  of  the  statute.  All 
poaeibility  of  this  may  he  avoided  by  a  per- 
fectly permissible  construction,  to  wit: 
The  court  may  not  go  into  general  fact  con- 
trnversy.  It  is  limited  to  determining, 
upon  the  transcript  and  findings  which  the 
statute  requires  to  be  sent  up.  whether  the 
committee  or  the  commis-sioner  bad  jurisdic- 
tion, and  to  effectuating  what  it  findt  upon 
that  point,  Tliis  is  in  anali^y  to  cases 
like  Hatch  v.  Board  of  Supervisors,  170 
Iowa,  82,  152  N.  W.  28,  which  limit  an 
inquiry  of  fact  on  certiorari  to  evidence  ad- 
dressed to  whether  the  tribunal  in  review 
had  jurisdiction,  or,  having  it,  exceeded  it. 
Concretely,  the  court  may  investigate 
whether  the  commissioner  has  exceeded  his 
jurisdiction.  If  that  be  found,  it  may  set 
his  award  aside.  If  it  finds  the  commis- 
sioner had  jurisdiction  because  an  injury 
arose  in  course  of  and  out  of  the  employ- 
ment, and  the  commissioner  bae  refused  to 
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make  an  award,  the  court  may  remand,  with 
direction  that  he  allow  what  the  statute 
provides;  or,  to  avoid  circuity  of  action,  the 
court  miiy  effectuate  itj  finding  that  the  in- 
jury did  Bo  arise  by  itwlt  allowing  the 
statute  compensation,  if  it  npp^ar  as  mat- 
ter of  law  what  that  coinpenaiition  should 
he-  It  follows  that  the  district  court  did 
not  err  in  entering  upon  an  inquiry  whether 
the  injury  complained  of  arose  as  aforesaid, 
nor  tjecause  it  proceeded  to  fix  the  amount 
oi  compensation  due,  there  being  no  com- 
plaint that  it  erred  in  determining  the 
amount, 

This  leaves  for  our  determination  wheth- 
er, on  the  merits,  any  recovery  on  part  of 
the  plaintifT  is  warranted. 

II-  One  is  in  the  "course  of  hia  employ 
ment,"  though  he  has  not  yet  actually  enter- 
ed upon  his  task  (note  in  3  N.  C.  C.  A. 
at  270) ;  while  returning  to  work  (Re  Helti, 
218  N.  Y.  148,  L.R.A.1917A,  344,  118  N.  E. 
750},  while  going  to  meals  4  Martin  v. 
John  Lovibond  ft  Sons,  [1914]  2  K.  B.  227, 
n  B.  R.  C.  466,  83  L.  J.  K.  B.  N.  8.  SOB, 

110  L.  T.  N.  8.  4M  [1014]  W.  C.  &  Ins. 
Rep.  78,  7  B.  W.  C.  C.  243;  6  N.  C.  C. 
A.  088;  Re  Sundine's  Case,  218  Mass.  1, 
L.R.A.1918A,  31B,  105  N.  K.  433,  5  N.  C. 
C.  A.  «16j  Rowland  v.  Wright,  77  L,  J.  K. 
E.  N.  8.  1071,  24  Times  I*  R.  862,  1  B.  W. 

!  C.  C.  192);  while  on  his  way  to  oook  his 
'  meals  (Morris  v.  Lambeth,  22  T.  L.  R.  82, 
8  W.  C.  0.  1 ;  note  in  Ann.  Cas.  1913C,  p- 
20) ;  while  eating  his  meals  (Brice  v.  Uoyd 
[190B]  2  K.  B,  804,  101  L-  T.  N.  S,  472,  25 
Times  L.  R,  750,  53  Sol.  Jo.  744,  2  B,  W,  C. 
C.  2Ci  Blovelt  V.  Saivver  [1004]  1  K.  B. 
271,  73  L,  J.  K.  B.  N,  S.  155,  68  J.  P.  110, 
52  Week.  Rep.  503,  89  U  T.  N.  S.  658;  20 
Times  L.  R.  105,  6  W.  C.  C.  16)  ;  where  he 
Ijavc*  Wit  n(rk  and  is  on  the  roof  fo-  (ha 
purpose  of  taking  fresh  air  (Von  Ktte'si 
Case,    223    Mass.    Sfl,    L.R.A.10leD,    641, 

111  N.  E.  eoG,  12  N.  C.  C.  A.  551)  ;  where, 
while  delivering  ice,  he  leaves  his  team 
while  going  toward  a  house  for  i^helter 
(State  ex  rcl.  People's  Coal  &  Ice  Co.  v. 
District  Ct.  120  Minn,  502.  L.R.A.IQIBA, 
344.  153  N.  W.  110,  9  X.  C.  C.  A.  129); 
while  he  is  going  for  his  dinner  pail  after 
working  hours  (Taylor  v.  (!eorge  W,  Bush  k 
Sons  Co.  5  Penn.  (Del.)  378,  61  Afl.  236)  -. 
while  he  is  putting  on  hia  coat  after  his 
day's  work  (Hetmke  v.  Thitmanv,  107  Wis. 
218.  83  N.  W.  300,  a  .\m.  Neg.  Rep.  1721  ; 
while  on  his  way  home  from  work  (Ganc 
v.  Norton  Hill  ColliiTv  Co.  [lOODJ  2  K.  B. 
539.  T8  L.  J.  K.  B.  N".  S.  921.  100  L.  T.  N. 
S.  970,  25  Times  L.  R.  640,  Z  B.  W.  C.  C. 
42;  Terlecki  v.  Strauss,  85  N.  J.  L.  454- 
80  Afl.  1023,  4  N.  C-  C.  A.  584 ;  Re  Sroeb, 
Ohio  Ind.  Com,  No.  38817;  Re  Fahrev,  155 
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Opa,  Solicitor  Dept.  Commerce  &  Labor, 
218;  Stack's  Case,  223  Mass.  174,  ]I4  N. 
E.  208)  ;  where  he  is  returning,  after  work- 
ing hours  are  done,  to  a  sleeping  room 
furnished  by  the  employer  (Dougherty  v. 
Ltability  Corp.  1  Mass.  W.  C.  C.  450).  It 
the  employment  is  continuous,  injury 
lieen  held  to  arise  out  ot  the  cmployn: 
where  the  servant,  after  a  day's  work, 
Hitting  writing  a  letter  in  a  car  furnished 
him  by  the  employer  to  sleep  in.  Inter- 
national  k  G.  N.  R.  Co.  v.  Ryan,  82  Tex. 
ii63,  18  S.  W.  210.  And  bo,  where  a  servant 
girl  residing  in  her  employer's  home  waa 
suffocated  while  asleep  in  her  bed,  through 
a  fire  which  broke  out  in  the  bouse. 
Chitty  V.  Nelson,  126  L.  T.  Jo.  172,  2  B.  W. 
C.  G.  496. 

"The  general  rule  in  construing  compeu- 
satioB  laws  is  that  the  responsibility  of  the 
employer  begins  when  his  employee  enters 
his  premises  to  perform  the  services  re- 
<]uir<d  of  him,  and  terminates  when  the  em- 
ployer leaves  such  premises,  providing  that 
he  does  not  loiter  needlessly  or  arrive  at  an 
unreasonable  hour  in  advance  of  the  be){jn- 
ning  of  his  duties,  Gordon  v.  Eby,  1  Cat. 
Ind.  Ace,   Comm.  DecisLons,   No.   1." 

The  test  seems  to  be  whether  deceased, 
''though  actttally  through  his  work,  was 
still  within  the  sphere  of  the  work"  (note 
to  Hills  V.  Blair,  7  S.  C.  C,  A,  422)  ;  was 
doing  what  "a  man  so  employed  may  rea- 
sonably do  within  a  time  during  which  he 
is  employed,  and  at  a  place  where  he  may 
reasonably  he  during  that  time''  (Bryant 
V.  Fisaell,  84  S.  J.  I..  72,  80  Atl.  458,  3  N. 
C.  C.  A.  5851. 

There  are  souie  holdings  that  run  counter 
lo  theae,  say,  for  instance,  Mahoney  v. 
Sterling  Borax  Co.  2  Cal.  Ind.  Comm.  700. 
But,  on  the  whole,  we  incline  to  think  that 
this  employee  was  injured  white  in  the 
course  of  his  employment.  He  was  where 
he  was  hurt  because  he  had  been  employed. 
While  his  day's  work  was  done,  yet  he  re- 
mained where  it  was  his  duty  to  be  in  order 
to  begin  the  next  day's  work.  He  re- 
mained all  the  time  within  the  sphere  that 
his  employment  had  Axed.  Tlius  far,  we 
sustain  the  decision  of  the   trial   court. 

II.  (a)  But  it  does  not  suffice  that  he  was 
injured  while  in  the  course  of  his  employ- 
ment. It  must  further  appear  that  his 
injury  arose  out  of  such  employment.  The 
defendants  were  bridge  builders,  who  had 
charge  of  construction  ot  county  bridges  in 
Story  county.  Deceased  was  employed  by 
them.  Decedent  and  others  in  such  em- 
ployment were  by  defendant«  lodged  and 
hoarded  on  the  ground  where  the  work  was 
done.  On  the  night  of  the  accident  the 
day's  work  had  been  finished,  but  the  em- 
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ployees  were  in  the  boarding  tent.  They 
had  got  through  washing  the  dishes  and 
were  sitting  there  until  it  was  time  to  go 
to  bed.  While  thus  engaged  the  decedent 
came  to  his  death  from  a  stroke  of  light- 
ning. Concede  that  he  was  in  the  coarse 
of  his  employment  while  thus  in  the  tent 
awaiting  his  bedtime,  or  supervising  other 
employees  in  getting  ready  for  bed,  and 
still  there  must  be  proof  that  the  injury 
arose  out  ot  such  employment.  The  burden 
is  on  the  claimant.  It  is  not  discharged  by 
creating  an  equipose.  It  requires  a  pre- 
ponderance. See  Eisentragcr  v.  Great 
Korthern  R.  Co.  178  Iowa,  113,  LJl.A. 
1917B,  1245,  1«0  N.  W.  311;  Savage's  C«se, 
222  Mass.  205,  110  N.  E.  283.  "TTie  burden 
of  furnishing  evidence  from  which  the  in- 
ference can  be  legitimately  drawu  that  the 
death  of  an  employee  was  caused  by  an  ac- 
cident arising  out  of  and  in  the  course  ot 
his  employment  rests  upon  the  claimant. 
BarnabuR  v.  Bersham  Colliery  Co,  103  I*  T. 
N,  S.  513,  55  Sol.  Jo.  63,  4  B.  W.  C.  C.  119. 
It  must  appear  by  a  preponderance  that 
there  is  some  cauHative  connection  betireen 
the  injury  and  something  peculiar  t*  the 
empJorment  (Jonea  v.  United  Statn  Mnt. 
Acci.  Assn.  B2  Iowa,  662,  61  N.  W.  485); 
that  it  resulted  from  some  risk  reasonably 
incident  to  the  employment,  because  *mit 
ot*  invol\-es  the  idea  that  the  injury  Is,  In 
some  sense,  due  to  the  employment  (Fits- 
gcrald  v.  W.  O.  Clarke  &  Son   [1908)  2  K. 

B.  700,  77  h.  J.  K.  B.  N.  S.  lOlB,  99  L.  T. 
N.  S.  101.  1  B.  W.  C.  C.  1971 ;  a  csusattTc 
danger  peculiar  to  the  work,  and  not  com- 
mon lo  the  neighborhood,"  an  injury  f«irty 
traceable  to  the  employment  as  ft  contribu- 
ting cause,  to  some  hazard  other  than  one 
to  which  the  workman  would  have  been 
equally  exposed  though  in  a  different  em- 
ployment (McNIcol'a  Case,  216  Mass.  497, 
I^R.A.1016A,  30a,  102  N.  E.  697.  4  N.  C. 

C.  A.  522);  a  hazard  peculiar  to  the  busi- 
ness which  is  "the  immediate  cause"  of  the 
injury  (Roger  v.  School  Bd.  1  Scot.  L.  T. 
271;  and  see  Robaon  E.  &  Co.  v.  Blakey,  5 
B.  W,  C.  C.  530;  [1912]  S.  C.  334,  49 
Scot.  L.  R.  254 ) ;  an  injury  due  to  something 

:  than  the  normal  risk  to  which  all  art 
subject,  which,  at  the  least,  means  that  thi 
employment  necessarily  accentuates  the  nat- 
ural hSKRrd  attendant  »>pMi  work  done  ii> 
the  course  of  the  employment  (State  ex  rci 
People's  Coal  &  Ice  Co.  v.  District  Ct.  12t 
Minn.  502,  L.R.A,ini6A,  344,  153  N.  W. 
119,  B  N.  C.  C.  A.  129). 

The  words  "ont  of  involve  the  idea  tha 
the  accident   U,  In  some  aenae,  due  to  thi 
ployment.     Bamabus    v.    Bersham    Col- 
liery  Co.   and   Fitzgerald   v,   W.   G.   Clarke 
&.   Son,   supra.     It   is   said    In    Hopkins  \. 
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Michigan  Sugar  Co.  184  Mich.  RT,  I..R.A. 
1916A,  310,  1.10  N".  W.  325:  "An  employee 
in«y  suffer  nn  accident  while  eiigHged  at 
his  work,  or  in  the  course  of  his  employ. 
meiit.  which  in  no  sense  i»  Httri billable  to 
itie  nature  ot  or  risks  involved  in  jiich  em- 
j>l"yraent,   and   therefore  cannot   be  ^iiid   to 

In  McXlcol's  Case,  supra,  wherein  re- 
nivery  for  injury  by  lightning  is  denied,  it 
is  done  because  no  causal  relafion  or  pe- 
ciitmr  exposure  appears,  and  it  is  said  that 
while  the  Injury  need  not  have  lieen  fore- 
-pen  or  expected,  yet  "after  the  event,  it 
must  appear  to  have  had  its  origin  in  a 
risk  connected  with  the  employment,  and 
til  have  flowed  from  that  source  as  a  ra- 
tional connequence ; "  and  that  there  can 
'le  R  recovery  only  when  it  "is  apparent 
to  the  rational  mind,  upon  consideration  of 
hII  the  circumstances,"  that  there  exists  "a 
I'Riisal  connection  between  the  couditioni 
under  which  the  work  is  required  to  be  per- 
formed and  the  resulting  injury.  .  .  . 
The  causative  danger  .  .  .  peculiar  to 
the  work  .  .  .  incidental  to  the  charac- 
ter of  the  business."  While  an  accident 
arising  out  of  an  employment  almost  neces- 
-arily  occurs  in  the  coiirse  of  it,  the  con- 
iprne  does  not  follow.  Hopkins  v.  Michi- 
;<an  Sugar  Co.  supra.  To  be  sure,  the 
nature  of  the  occupation  may  supply  caus- 
ative relation.  In  State  ex  rel.  Ernest 
l-'lecken stein  Brewing  Co.  v.  District  Ct. 
T34  ■Minn.  .124,  150  X.  \V.  756,  such  re- 
lation was  held  to  exist  where  an  employee 
wa'i  handling  instrumentalities  charged  with 
electricity,  and  there  were  present  certain 
■  ouditionK  as,  for  example,  a  wet  cement 
Hour,  which  were  quite  conducive  to  the  pas- 
>uj[e  of  the  electric  current,  it  further  ap- 
]'earing  that  dcceasf-d  must  have  been  struck 
;<t  the  moment  he  came  in  contact  with  an 
I'lectric  wire  or  socket.  But  it  is  only  as  to 
»imc  employments  that  this  is  so.  and,  as 
:^aid  in  Andrew  v.  Failswortb  Industrial 
Soc.  [1004]  2  K.  B.  32,  73  L,  J.  K.  B.  N.  S. 
,-.11,  68  J.  P.  400,  52  Week.  Rep.  451,  00  L. 
T.  N.  S.  «11,  20  Times  I,.  R.  420,  speaking 
-enerally,  being  struck  by  lightning  does 
not  arirtc  otit  of  an  employment,  because, 
prima  facie,  it  is  noniething  which  arises  al- 
tii(^?thcr  outside  of  Esuch  employment,  and 
is  a  risk  incidental  to  a  small  class  of  em- 
ployments only.  Because  this  is  so,  it  is  held 
in  Klawinski  v.  Lake  Shore  &  M.  S,  R. 
Co.  185  Mich.  643,  L.R.A.10I6A,  342,  152 
N.  W.  213,  that  there  may  be  no  recovery 
where  n  railroad  Hection  man  was  kilted  by 
H  ntroke  ot  lightning  while  in  a  barn  in 
which  he  )iad  taken  refuge  from  a  storm,  at 
the  direction  of  his  foreman.  In  Kelly  v. 
Kerry  County  Council.  1  B.  W.  C.  C.  104, 


deceated  wan,  during  a  lieavy  ruinstorm. 
working  at  a  water  table  in  the  road  with 
a  shovel,  treeing  outlets  and  gullets  from 
matter  that  tended  tu  choke  them,  and 
while  so  engaged  was  killed  by  lightning. 
It  was  held  this  cmplojment  created  no 
special  or  peculiar  risk  from  lightning, 
though  deceased  was  obliged  to  do  lhi> 
work  while  a  tliunder^htorm  waa  raging;  that 
he  WBH  exposed  to  no  great«T  risk  of  being 
Htruck  by  lightning  than  if  he  had  been 
working  in  a  field  or  garden,  and  that  "the 
antecedent  probability  tliat  they  would  be 
struck  by  lightning  seemed  to  me  to  be  no 
greater  in  their  case  than  in  the  ease  of  any 
other  person  who  went  to  work  that  day 
within  tlie  area  uf  the  thunders  to  I'm."  To 
the  same  effect  is  Hoenig  v.  Industrial 
Commission,  159  Wis.  646,  L.R.A.1016A, 
339,  150  M.  W.  006,  8  X.  C.  C.  A.  192, 
where  an  employee  was  killed  by  lightning 
while   working   at    the   water's   edge. 

In  Karemaker  v.  The  Corsican,  4  B.  W.  C. 
C.  205,  a  seaman,  while  at  work  on  bis  ship, 
had  bis  hands  frozen  froni  handling  frozen 
ropes.  It  was  held  the  injury  did  not  arise 
out  of  the  employment,  because  the  frost- 
bites were  caused  by  the  elements.  Warner 
v.  Couchman  [1911]  1  K.  B.  351,  80  L.  J.  K. 
B.  N.  S.  526,  103  L.  T.  N.  S.  603,  27  Times 
I,.  R.  121,  .->5  Sol.  Jo.  107,  4  B.  W.  C.  C. 
.12,  1  X.  C.  C.  A.  51,  is  to  the  same  general 
elfect.  It  lias  frequently  been  held  that 
many  accidents  may  happen  to  a  workman 
in  the  course  of  his  employment,  for  which 
his  employer  would  be  under  no  liability. 
For  illustration,  a  servant  engaged  in  a 
foundry  yard  in  the  course  of  his  employ- 
ment, if  struck  by  iiglitning  and  seriously 
maimed,  would  have  no  claim  under  Work-  . 
men's  Couipensatinn  Acts.  Falconer  v. 
London  &  G.  Kngineering  &  Ship  BIdg.  Co. 
3  Sc.  Sets.  Chs.  5th  Keries,  564.  It  is  said 
in  that  case:  "It  must,  I  think,  have 
arisen  'out  of  hie  employment'  and,  in  a 
more  exact  sense  than  that,  it  occurred  to 
him  when  at  or  going  about  his  own  em- 
ployment in  or  about  the  factory." 

The  most  that  may  W  said  where,  as  here, 
an  employee  is  injured  while  sitting  in  his 
boarding  tent  preparatory  to  going  to  bed. 
In  that  if  he  had  not  been  employed  he 
would  not  have  been  present  in  the  tent,  and 
would  not  have  been  struck  at  the  time  he 
was.  In  the  same  sense,  the  fact  that  he 
was  born  establishes  a  causative  connection 
If  he  liBd  never  come  into  being  he  could 
not  have  been  struck  by  lightning.  Tlie 
same  argument  might  be  made  for  a  claim 
against  one  who  sold  a  carriage  to  one 
who  was  struck  by  Iiglitning  while  riding 
in  it.  What  was  said  in  Craske  v.  Wigan, 
2  B.  W.  C,  C,  35,  covers  the  situation:   "It 
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is  not  enough  for  the  applicant  to  say 
'the  accident  would  not  iiave  happened  if 
I  had  not  been  engaged  in  this  employment, 
or  il  I  had  not  been  in  that  pnrticular 
plare."  The  nppHpant  must  go  further  and 
must  say  'the  accident  arose  lieeaiise  of 
Hxmiitliing  I  was  doing  in  the  course  of  my 
employment,  or  because  1  wad  exposed  by 
the  nature  of  my  employment  to  some  pe- 
culiar danger.' " 

In  our  opinion,  the  injury  claimed  for  did 
not   nrine  "out  of"  decedent's  employment, 

II.  (b)  It  is  not  intended  to  bold  that  in- 
juries from  lightning  can  in  no  case  be  due 
to  an  industrial  employment.  It  bas  been 
rightly  said  Ibat  they  can  be.  See  Slate 
ex  rel.  People's  Coal  *  Ice  Co.  v.  District 
Ct.  supra.  The  vice  in  this  decision  seems 
to  us  to  l)e  that  while  it  recognizes  there 
must  be  more  than  the  normal  risk  from 
lightning,  to  which  all  are  subject,  and 
that  the  employment  must  necessarily  ac- 
centuate the  natural  hazard  from  lightning, 
this  is  not  followed  to  its  logical  end,  and  a 
recovery  for  injury  By  lightning  is  allowed, 
"'here  there  was  no  such  accentuation  or  ab- 
normal  risk.  All  that  is  requisite  is  that 
the  employment  be  of  such  nature  as  tbat, 
in  reason,  the  employee  is  mors  exposed  to' 
hazards  from  lightning  than  is  one  in  some 
other  employment.  Cases  that  hold  a  given 
accident  from  lightning  did  not  arise  out 
<i(  the  fourse  of  the  employment  recognize 
such  injury  may  he  related  to  the  employ- 
meitt.  See  Hocning  v.  In<lustriaT  Commis- 
sion, supra.  And  so  of  Roger  v.  Sclioo) 
M.  1  Scot.  L.  T.  271.  wherein  it  is  said  that 
"To  he  struck  by  lightning  is  a  risk  known 
to  all  and  independent  of  employment,  yet 
the  circumstances  of  a  particular  employ- 
ment might  make  the  risk  not  a  general 
risk,  but  ft  risk  sulTicicntly  exceptional  to 
justify  its  Ijcing  held  that  the  accident  from 
such  risk  was  an  accident  arising  out  of 
the  employment." 

And  it  has  been  rightly  held  that  injury 
from  lightning  did  arise  out  of  the  employ- 
ment, where  a  telephone  or  telegraph  oper- 
ator was  hurt  by  an  electric  shock  re- 
ceived in  the  course  of  bis  work.  Atlantic 
Coast  Line  R.  Co.  v.  Newton,  118  Va.  222, 
RT  a  E.  618.  12  N.  C.  C.  A,  328.  And  so 
where  a  workman  on  a  high  scafTolding  was 
kept  at  work  during  a  storm.  Andrew  v. 
Pailsworth  Industrial  Soc.  supra.  But 
where  the  servant  is  riding  a  corn  cultiva- 
tor and  plowing  corn,  l>cing  struck  by  lij-ht- 
iiing  is  suffering  from  what  ix  n»t  peculiar- 
ly invited  by  the  employment.  A  lineman 
who,  while  at  his  work,  is  bitten  by  a  snake, 
will  not  be  allowed  to  trace  his  injury  to 
his  employment,  even  though  lie  would  not 
have    been    bitten    had    he   been    elsewhere 
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.  than  where  his  employment  called  him.  On 
I  the  other  hand,  if  he  touch  a  live  wire  or 
is  struck  by  lightning  while  repairing  or 
putting  up  a.  wire,  be  may  well  claim  thai 
bis  injury  is  peculiarly  due  to  his  em[doy- 

As  was  said  in  Kelly  v.  Kerry  County 
Council,  suprn,  there  must  be  evidence  thdl 
the  servant  was  exposed  to  a  greater  risk 
of  being  struck  by  lightning  than  if  he 
bad  been  working  in  a  field  or  garden.  In 
Robson  E.  &  Co.  v,  Blakcy,  5  B.  \V.  C.  C. 
r)36,  it  is  well  inditutitl  wtiat  the  natural 
range  of  inquiry  b,  and  said;  "To  what 
class  of  dangers  does  this  man's  employ- 
ment expose  himf  .  .  .  Suppose  he  i» 
a  collier.  I  may  aay  his  employment  ex- 
poses him  to  the  risk  of  having  things  fall- 
ing upon  him  from  the  roof,  to  the  danger 
of  tumbling  down  a  shaft,  and  so  on.  In 
short,  there  is  a  peculiar  class  of  dangers 
which  exists  only  for  people  who  go  down 

It  is  further  illuHtrated  by  employments 
which  compel  walking  in  the  street,  and  re- 
maining olT  the  sidewalk,  as  to  which  it  ha^ 
been  said  that  there  is  a  peculiar  exposure 
to  hazard  from  moving  vehicles.  In  one 
word,  it  all  turns  upon  whether  it  mar  in 
rcai'on  be  said  that,  as  distiDguisbed  from 
being  hurt  while  employed,  the  injury  i- 
due  to  the  nature  of  the  employment.  As 
said,  we  do  not  deny  that  being  strucl: 
by  lightning  may  be  reasonably  traceable  to 
the  nature  iif  the  work  done,  but  decide  that 
it  may  not  be  done  in  tliis  case. 

II,  (c)  And  It  might  well  happen,  too, 
that  no  recovery  could  he  had  under  the 
compensation  statute,  even  though  injury 
was  duR  to  the  negligence  of  the  master. 
The  negligence  that  sets  the  sUtute  in  mo- 
tion Ib  unc  that  involves  a  failure  to  di$- 
chaTgc  a  duty  which  the  employer,  as  suc'i. 
owes  to  the  employee  as  such.  If  the  mas- 
ter furnish  a  defective  scaffold  for  those  who 
are  erecting  his  building,  the  statute  will 
give  compensation,  but  if  he  ride  ■  vicious 
horse  to  the  premises  where  his  bricklayer 
is  at  work,  and  the  horse  escape  and  strike 
the  employee  while  he  is  preparing  to 
ascend  with  brick,  the  one  who  caused  the 
injury  will  be  held  responsible,  but  not 
under   the   provisions  of   the   statute. 

It  does  not  necessarily  follow,  from  the 
fact  tbat  one  struck  by  lightning  might  re- 
cover upon  an  accident  insurance  policy,  or 
otherwise  recover  for  such  injury,  thai 
therefore  recovery  may  be  had  under  tlie 
Com  pen  Ration  Act,  The  statute  (Code 
Supp.  Iftl3|  g  2477ml8,  seems  to  contew- 
plate  iujuriea  arising  out  of  an  industrial 
employment — industrial  accidents.  It  is  a 
fair  analysis  of  Hilts  v.  Blair,  182  Hicb.  20, 
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148  N.  W.  343,  7  N,  C.  C.  A.  100,  and  Ray- 
ner  v.  Sligh  Furniture  Co.  IflD  Midi.  16H, 
L.R.A.1916A,  22,  146  N.  W.  665,  Ann.  Cas. 
1918A,  386,  4  N.  C.  C.  A,  851,  that  recovery 
under  compensation  aets  tan  only  be  had  fi>r 
what  IB,  in  its  nature,  an  accident  growing 
out  o(  an  induslrial  employment.  And  in 
a  concurring  opinion  in  Falconer  t.  London 
&.  G.  Engineering  &  Ship  Bldg.  Co.  3  Sc. 
Se>w.  Ca».  6th  series,  S04,  Lord  Trayner  said 
that  many  accidents  may  happen  to  a  ivork- 
man  in  the  course  of  the  employment,  for 
which  the  employer  would  incur  no  liabili- 
ty; "for  example,  a  servant  engaged  in  a 
foundry  yard  in  the  course  of  his  employ- 
ment, if  struck  by  lightning  and  seriously 
inB.imed,  wouM  have  no  eiftlin  for  compenra- 
tion  under  tlw  act."  It  jg  nid  ia  Klawinaki 
V.  LaJte  Shore  i.  M.  S.  R.  Co.  185  Mich.  643, 
1..R.A.1B16A,  342,  152  N.  W.  213:  "There  is 
no  doubt  that  it  was  the  legislative  intent 
to  coEopensate  workmen  tor  injuries  reautt- 
ing  from  industrial  accidents,  and  that  sueji 
compensation  is  charged  against  the  indus- 
try because  it  is  responsible  for  the  injury." 

And  in  Hoenig  v.  Industrial  Commission, 
159  Wis.  646.  L.R.A.1B18A,  330,  150  K.  W. 
996,  8  N.  C.  C.  A.  102,  that  the  law  assDmcB 
tu  provide  compensation  (or  industrial  ac- 
cidents only — those  glowing  out  of  the  •m- 
ploiiincnt  and  caused  by  the  industry. 
Those  caused  by  the  induatry  and  charge- 
able to  tb«  industry.  And  it  does  not  apply 
to  injury  resulting  from  those  forces  of 
nature  deocrlbcd  in  the  common  law  as  acts 
of  Uod:  such  force*  as  are  wholly  nneon- 
trolleble  by  men. 

II.  (d)  The  evidcncN  cbows  that  the  t«it 
was  placed  in  a  ri*er  bottom ;  that  on  the 
ttftemoon  tst  the  day  on  which  decedent 
was  injnred  the  ground  about  the  tent  was 
saturated  with  water;  that  the  tent  bad  no 
Aoor  and  -was  wet  and  muddy  that  after- 
noon; that  it  had  no  lightning  rods  nor 
lightning  arreatcra  of  any  sort;  that  it  was 
hl>;her  than  the  surrounding  objects;  that 
wire  fences  which  were  part  of  the  highway 
fence  were  about  the  faint;  that  just  north 
of  it,  in  close  proximity  to  its  guide  ropes, 
there  va.B  a  pile  of  steel  rods  for  use  in 
reinforcing  concrete,  and  that  the  tent  poles, 
besides  being  connected  by  the  canvas  comb 
or  ridge  of  the  tent,  were  further  con- 
nected by  a  No.  12  wire  used  for  hanging 
diflicloths  and  other  articles  to  dry,  and 
which  wire  stretched  above  the  top  of  the 
table  in  thp  U-nt,  It  Is  further  proved  that 
the  phenomena  of  lightning  snd  danger 
therefrom  may,  in  a  certain  degree,  be 
guarded,  againiit;  that  occupants  of  eteel 
ot  metal  structures  are  immune  from  danger 
from  lightning;  that  metal  is  a  good  con- 
ductor   of    electricity;    that   a   wire    fence] 
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lightning  hazards  in  its  immediate 
vicinity,  and  that  wet  earth  is  a  conductor 
of  electricity.  Appellant  uses  these  facta 
for  the  proposition  that  defendants  may  not 
defend  with  vis  major,  because  that  defensr 
is  available  only  wh.Te  the  act  of  the  ele- 
ments is  the  sole  cause  of  injury,  and  is  not 
available  where  the  "act  ot  God"  is  coupled 
with  human  negligence.  And  it  is  true 
there  is  a  general  rule  that  "act  of  God" 
is  no  defcliae,  unless  wliat  happens  is  due 
to  natural  causes  which  can  neither  be 
anticipated,  guarded  against  nor  resisted, 
and  which  could  not  have  been  prevented 
by  any  human  prudence.  McCook  v.  Jlc- 
Adama,  76  Keb.  1,  IM  N.  W.  088,  110  N. 
W.  1005,  114  N.  W,  506;  Colt  v.  Rrlluchen, 
6  Johns.  160,  5  Am.  Dec.  200;  Garrett  v. 
Beers,  97  Kan.  255,  L.R.A.1018F,  128B,  155 
Pac.  2.  He  contends  that  in  this  case  this 
negligence  is  furnished  by  the  fact  that  the 
defendants  did  not  equip  this  tent  with  ap- 
pliances which  are  accepted  as  preventatives 
of  lightning,  or  aa  reducing  the  hazard 
therefrom.  Before  considering  this  posi- 
tion, it  is  first  to  be  said  that,  throughout, 
the  claimant  had  the  burden  of  showing  that 
the  alleged  negligence  was  the  proximate 
cause  of  hh  injury.  It  will  not  tufSce 
that  it  is  equally  proliable  or  possible  that 
such  negligence  caused  the  injury,  and  that 
it  did  not.  There  is  no  evidence  that  the 
wire  fence,  the  failure  to  have  the  lightning 
arresters,  and  the  like  caused  the  injury, 
rather  than  a  bolt  of  lightning  that  came  di- 
rectly from  the  clouds,  and  which  would 
have  struck  where  it  did  though  the  things 
complained  of  had  not  been  present.  Let 
tiB  assume  for  the  sake  of  argument  that 
abstractly  speaking,  it  may  be  no  defense  to 
a  claim  under  our  Compensation  Act  that 
the  employer  used  every  care  that  a  rea.ion-- 
able  man  would,  and  was  not  obliged  to 
use  super  care.  Be  that  a«  it  may,  when 
even  as  to  such  a  claim  it  becomes  neces- 
sary to  assert  that  vis  major  is  no  defense, 
because  of  the  concurring  negligence  of  the 
master,  there  may  be  an  incguiry  into  wheth- 
er the  master  was  as  careful  as  reasonably 
prudent  men  are  in  like  circumstances.  We 
think  that  failure  to  rod  this  tent,  and  the 
like,  not  to  anticipata  possibilities  of  light- 
ning therewith,  and  the  existence  of  the  wire 
fence  and  the  like,  constituted  no  EUch  negli- 
gence as  deprives  defendants  of  the  defense 
of  vis  major.  They  were  bridge  contrac- 
tors constructing  and  equipping  a  lioarding 
tent  and  not  an  electrical  telegraph  or  tele- 
phone system,  or  the  like,  as  to  which 
ordinary  and  reasonable  prudcacs  demands 
precautions  against  lightning.  Kee  Atlan- 
tic Coast  Line  R.  Co.  v,  Kewton,  118  Va. 
222,  87  S.  E.  618.    They  are  not  witliin 
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the  rule  of  ISIoan  v.  J,  G.  White  Engineer- 
ing Co.  105  S.  C.  22«,  89  S.  E.  584,  12  N. 
C.  C.  A.  708,  wherein  the  aupreme  court  of 
South  Carolina  by  a  divided  vote,  held  that, 
where  a  servant  was  struck  by  lightning 
"hich  came  into  a  power  lioiiae  wherein  he 
was  working,  and  over  a  negligently  ground- 
ed wire,  and  the  proper  grounding  wan  a 
zuatter  peculiarly  within  the  knowLodge  ot 
ihe  waster,  that  it  the  Utter  plead  vis 
major  he  has  the  burden  ot  showing  that 
the  injury  arose  troni  an  act  ot  God,  with- 
imt  contrihution  thereto  by  the  negligence 
ot  the  employer.  To  the  sanie  effect  are 
Brown  v.  West  Riverside  Coal  Co.  143  Iowa, 
U71,  28  L.B.A,(N.S.|  1260,  120  >i.  W.  732, 
21  Am.  Keg.  Bep.  640;  Jackson  v.  Wiscon. 
sin  Teleph.  Co.  98  Wis.  243,  26  L.  R.  A. 
101,  60  M.  W.  430;  Michaels  v.  Kew  York 
C.  E.  Co.  30  N.  y.  564,  86  Am.  Dec.  418; 
Amend  v.  Lincoln  i  X.  \V.  R.  Co.  01  Neb. 
1,  135  X.  \\\  236.  In  Hoenig  v.  Indus- 
trial ComniisBion,  150  Wie.  648.  L.R.A. 
in]6A,  330,  !50  N.  W.  006,  8  N.  C,  C.  A. 
192;  there  was  testimony  tending  to  prove 
that   the    surroundin^f    created   a   peculiar 


exposure  to  lightning.  But  it  was  held 
upon  tlie  physical  facta  that  there  was  nu 
special  hazard,  and  that  the  clainmnt  might 
not  recover.  The  vast  majority  would 
never  think  of  lightning  and  appliances 
to  insure  safety  from  it  in  putting  up  «ut'h 
a  tent.  As  well  hold  that  a  livery  man  i> 
liable  heeuuse  he  permits  a  team  and  buggi 
to  go  out  in  a  rainstorm  without  putting! 
lightning  rods  or  some  other  device  on  the 
buggy.  On  the  theory  ot  appellant,  vhi 
would  not  a  farmer  be  liable  becauiie  bin 
hired  iriau  was  killed  by  lightniug  while 
sleeping  in  tlie  bedroom  provided  fur  blm, 
because  the  farnier'»  house  had  not  becii 
roddedl 

Id  our  opinion  it  waa  error  to  Iwld  tliat 
here  was  kn  injury  arising  out  of  the  em- 
ployment.    Wherefore    we    arc   const  rained 
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KATE  I..  WIGGINS,  Reapt., 

INDt'STRlAL  ACCIDENT  BOARD,  A|)pt. 

(54  Mont.  335,  170  Pac.  0.) 

Workmen'^  com pen.-wi lion  —  death  from 
liglitnliiK  —  iiidusiHul  uccldrnt. 

1.  Death  by  lightnins  ot  one  struck  while 
at  work  on  a  road  grader  is  an  industrial 
accident  within  the  meaning  of  the  Work- 
men's Compensation  Act. 

For  other  <ta*rt,  tee  Mailer  and  Servant,  II. 
■   a,  1.  i«  Dill.  /-J,'  A.  .«. 
Same  —  inorcane  or  liaiurd  —  character 
of  employineni. 

2.  The  deatli  from  lightning  of  one  at 
nork  on  a  metal  road  grader  does  not  arise 
out  of  his  employment,  where  there  is  noth. 
ing  to  show  that  his  iia/jtrd  was  increased 
liy  the  fact  that  he  vat-  employed  on  such 

For  other  ivsea,  tee  Mailer  and  Servant,  II. 

a.  I,  ill  hig.  l-'i2  A".  «. 
Evidence  —  Judicial  notice  —  attraction 

fur  llglitnliig. 

3.  The  court  cannot  take  judicial  notice 
of  an  alleged  natural  attractiveness  ot  met- 
al tor  lightning. 

For  other  ca$€»,  see  Kvideni-t,  I.  e,  in  Dig. 
1-52  y.  S. 
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APPEAL  by  the  Industrial  Accident 
Board  from  a  judgment  of  the  Dii>' 
trict  Court  for  Big  Horn  County  in  favor 
of  claimant  in  a  proceeding  to  recover 
compensation  for  the  death  of  her  *on  hi 
lightning     Reveraed. 

The  facts  are  stated  tn  the  opinion. 

Messrs.  S,  C.  Ford,  Attorney  GencTsl. 
and  R.  Ii.  Mitchell,  Assistant  Attorney 
General,  for  appellant: 

The  death  of  the  son  of  tlie  plaintiff  h.r 
lightning  was  not  an  injur;  arising  out  of 
and  in  the  course  of  his  employment,  with- 
in the  meaning  of  g  16  ol  the  Workmen's 
Compensation  Act,  chap.  96,  of  the  ttll.> 
Sessions  Laws. 

Fitzgerald  v.  W.  G.  Clarke  &  Son  il»(»! 
2  K.  B.  7B6.  77  L.  J.  K.  B.  N.  S.  1018.  W 
L.  T.  N.  S.  101.  1  B.  W.  0.  C.  197: 
Craske  v.  Wigan  [104)9]  2  K.  B.  035.  78 
L.  J.  K.  B.  N.  S.  084,  101  L.  T.  N.  8.  6, 
25  Times  L.  R.  632.  53  Sol.  Jo.  SfiO: 
Bryant  v.  Fissell,  S4  N.  J.  Ia  72,  H6  Atl, 
458,  3  N.  C.  C.  A.  686:  Hoeoig  v. 
Industrial  Commiosioa,  150  Wis.  646. 
L.R.A.1016A,  339,  ISO  N.  W.  006,  9  K.  C. 
C.  A.  192;  Klawinski  v.  Lake  Shore  t  U. 
S.  R.  Co.  ISS  Mich.  643,  L.B.A.1))J6A,  Ui. 
1.12  K.  W.  213;  State  ex  rel.  People's  Coal 
4  Ice  Co.  V.  District  Ct.  129  Minn.  SO-2. 
L.R.A.1016A,  344,  l.>3  N.  W.  119.  9  N.  C.  C 


Note. —As  to  recovery  of  compenaation  i  I 
for  injuries  caused  by  weather  conditions,  i 
»uch  as  lightning,  sunstroke,  freeing,  etc.,  I 
see  the  annotation  following  this  case,  post.  It 


Also  see  that  -annotation  for  refer. 
IS  to  other  umotations  on  various  qaes- 
s  arising  under  tli«  Workmen'*  CMapM- 
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A.  129;  Andrew  v.  FaiUworth  Induxtriul 
Siw.  [1!104]  2  K,  B.  32,  73  L.  J.  K.  B.  N.  S. 
r.ll,  ««  J.  P.  409,  90  L.  T,  N.  S.  611,  52 
Week  Rep.  451,  20  Times  L.  R.  429 ;  Kelly  v. 

,  Kerry   County   Council,  42  It.   L,  T.  23,   1 

B.  W.  C,  C.  194;  Warner  v.  Coucliiuaii 
linill]  1  K.  B.  351,  80  L.  J.  K.  B.  N.  S. 
:>>a.  103  L,  T,  X.  S.  003,  27  Timei  L.  R. 
121.  4  B.  W.  C.  C.  32;  Kareinaker  v.  The 
<  ornleaii,  4  B.  W.  C.  C.  2B.> ;  Newinaii  v. 
Newman,  160  App.  Div.  74r.,  Ur,  N.  Y. 
supp.  685,  218  N.  y.  32r.,  113  S.  K.  332; 
.Mi-Xicol'a  Case,  215  MaM.  407,  UR.A.1B16A, 
306,  102  N.  E.  607,  4  N.  C.  C. 
A.  522;  Milliken'8  Caar,  218  Mans.  203, 
L.R.A.1016A,   337,   103  N.  E.  SOS,  4   N.   C. 

C.  A.  512;  Federal  Rubber  Mfg,  Co.  v.  I 
ITarvollc,  162  Wis.  343,  L.R.A.IOIBD,  fl6S,  ! 
1.16  N.  W.  143;  Hopkins  v.  Miihigsn  Sugar  ' 
Co.  184  Mich.  87,  L.R.A.lOlflA,  310,  150 
N.  W.  325,  : 

-Matters  which  are  not  fairly  well ; 
■ii'ttled,  and  are  serioHaly  controverted, 
i-annot   be  judicially   known. 

7  Enc.  Ev.  003;  1,1  R.  C.  L.  1129;  St' 
r.ouiB  Gasiiglit  Co.  v,  American  F.  Ins.  Co.  ' 
33  Mo.  App.  3«8;  Dixon  v.  Xiei.-oIla,  30  III. ' 
mi,  80  Am.  Dec.  312;  Jones,  Ev.  2d  ed.  g 
120;  Dunphy  r.  St.  JoHCpli  Stoek  Yards  Co. 
lis  Mo.  App.  508,  05  S.  W.  301. 

Mr.  C.  C.  Gulnn,  tor  resjioudeut; 

Tlie  death  of  the  son  of  the  plaiutilT  by 
lightning  was  "an  injury  arising  out  of 
or  in  the  ivurse  of  hid  employment,''  witli- 
in  the  meaning  of  the  Workmen's  Com- 
pensation  Act. 

MeXicol's  t'aBB,  215  Mass.  407,  L.R.A, 
I016A,  306,  102  N.  E.  «07,  4  K.  C.  C.  A. 
■122;  SUtc  e\  rel.  People's  Coal  &  lee  Co.  . 
V.  Oiatrict  Ct.  129  Minn.  502,  L.R.A.1S16A, ! 
344.  153  N.  W.  UH,  t)  S.  C.  C.  A.  120;  | 
l>arker  v.  The  Ulaek  Ruek.  Ann.  Cas. : 
lOtCB,  1300,  note;  Melclier  v.  Frwhold ' 
Invest.  Co.  180  Mo.  App.  170,  174  S.  W.  j 
4.15,  0  X.  C.  C.  A.  65;  Bryant  v.  FisbbII,  j 
S4  X.  .1.  L.  72,  B6  Atl.  4.18,  3  X.  C.  C.  A. ', 
338;  Seott  v.  Payne  Bros.  85  X.  J.  I.,.  446,  , 
80  Atl.  927,  4  X.  C.  C.  A.  .682;  Corouado 
Beath  Co.  v.  Pillsbury,  172  Cal.  982, 
L.R.A.1918F.  1164,  1.18  I'ac.  212,  12  N.  C.  i 
C.  A.  7(tD ;  Idtrke  v.  Jolin  Hancock  Mut.  L.  j 
Ins.  Co.  eO  Conn.  303.  L.R.A.1B16K,  684, 
97  Atl.  320,  12  X.  C.  C.  A,  308;  Hopkins 
V.  MJchigaD  Sugar  Co.  184  Mieh.  87.I'.R.A. 
19 ISA,  SIO,  150  N.  W.  32a:  Rayner  *. 
Sligh  Furniture  Co.  ISO  Mich.  168.  L.It.A. 
I0I6A,  22,  146  N.  W.  ««S,  Ann.  C^e.  19I6A. 
386,  4  X.  C.  C.  A.  851 ;  Iloenig  v,  Indns-  '•■ 
trial  Commiflaion,  160  Wif.  646,  L.It.A. ! 
I916A,  33»,  ISO  S.  W,  B06.  8  X.  C.  C.  A.  ' 
192;  Klawinnki  v.  Lake  Shori-  4  M.  S.  R.  | 
Co.  1S.1  ^lieh.  643,  L.R.A.1916A,  342,  152  , 
X.  W.  213;  Stertz  v.  Industrial  Ins.  Com  I 
IaR.A.IOISF. 


mission,  91  Wash.  .188,  1,1S  Pu.-.  256,  Ann. 
Caa.   1018B,  354. 

Judicial  notice  may  l>e  taken  of  electric- 
ity and  its  manifold  u«es,  and  of  scientific 
facta  of  sucli  universal  notoriety  and  so 
generally  understood,  that  tliey  may  be  re- 
garded as  forming  part  of  the  common 
knowledge  of  everv   person. 

13  R.  C.  L.  1128;  1  «reeul.  Ev.  S  6; 
Bruniagin  v.  Bradshaw,  39  Cal.  40;  Mi- 
Kinnon  v.  Bli^s,  21  X.  V.  206:  Lanfoar 
V,  Meatier,  80   Am.   Dec.  682,  note. 

Ilolloway,  J.,  <lelivered  the  opinion  of 
the  court; 

On  June  28,  1916,  Herbert  t,,  Wiggins, 
in  the  employ  of  Big  Horn  county,  en- 
gaged in  H'ork  upon  the  public  roads,  was 
killed  by  lightninK.  His  dependent  mother 
presented  to  the  lndu»lrial  Accident  Board 
a  claim  for  compennatiuu,  but  the  claim 
wsB  rejected,  and  this  action  resulted.  The 
trial  court  rendered  and  entered  judgment 
in  favor  of  the  claimHul,  and  the  l>oard  ap- 
lieuled. 

Suction  16  of  the  WorkmeuV  Compen- 
sation Act  (Laws  IHIJ,  chap.  Hfi)  providex 
that  the  indUHtrisI  accident  fund  it  liable 
for  the  payment  of  compensaliou  to  an  em- 
ployee, or  in  caiic  of  his  death  to  his  de- 
pendents, for  "injury  arising  out  of  and' 
in  the  course  of  his  employment."  The 
phrase  quoted  was  incorporated  in  the 
English  Compensation  Act  of  an  early 
date,  and  has  Wen  copied  into  the  act 
adapted  by  piactically  everyone  of  the 
states  of  ttie  Union  which  haa  a  etatute 
dealing  with  the  subject.  It  has  been  con- 
strued frequently  by  the  British  ami 
American  courts,  and  the  authorities  agree 
that,  to  warrant  payment  of  compensation, 
the  facts  must  disclose  that  the  injury  or 
death,  an  the  case  may  be.  rexulted  from 
(a)  an  industrial  accidcut,  (b|  arising  out 
of  and  (c)  in  the  coiirHe  of  thf  employ- 
ment. In  other  woiila.  it  is  hi'ld  that  these 
terms  are  employed  coujunctiiely,  and  not 
disjunctively,  and  that  the  burden  of  proof 
is  upon  the  "taimant  to  estahlish,  by  a 
preponderance  of  the  evidence,  that  alt 
three  of  these  conditions  are  met.  The 
authorities  are  too  numerous  to  be  dted. 
They  will  be  found  collected  and  reviewed 
in  Ann.  Cas.  1013C,  1,  Ann.  Caa.  1014B, 
498;  Ann,  Cas,  191HB,  129.%  and  Ann.  Gas. 
iei7C.   760. 

It  is  conceded  by  tlie  appellant  board 
that  the  death  of  Wiggins  resulted  from 
injury  received  by  him  while  in  the  due 
course  of  his  employment,  Otir  inquiry  ie 
thus  limited  to  the  principal  question,  and 
to  questions  subsidiary-  to  one  of  them: 

1.  Can  it  he  said  that  the  death  of  Wig- 
gins  resuUetl  from  an   industrial  accident!    I 
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We  have  herttofure  indicated  that  the 
t«rmB  of  our  act  are  sufficiently  compre- 
hensive to  include  injury  resulting  from  an 
act  of  God,  and  we  adiiere  to  that  doc- 
trine, and  answer  the  first  inquiry  in  the 
aHirmative.  Lewis  &  Clnrli  County  v.  In- 
dustrial Acci.  Bd.  32  Mont.  6,  L.K.A.1016D, 
268,  155  Pac.  2G8. 

2.  Did  tile  death  of  Wiggins  result  from 
injury  arising  "out  of"  his  employmentT 
The  words  "out  of"  point  to  the  origin  or 
fause  of  the  accident,  and  arc  descrijitive 
of  the  relation  which  the  injury  bears  to 
the  employment.  Without  attempting  to 
formulate  a  rule  which  will  include  everj' 
injury  within  the  meaning  of  this  phrase, 
it  is  sulTicient  for  the  purposes  of  this  ap- 
peal to  say  that  if,  by  reason  of  the  nature 
of  the  employment  itself  or  the  particular 
conditions  under  which  the  employment  is 
pursued,  the  worliman  is  exposed  to  a 
hazard  peculiar  to  the  employment  under 
the  circumstances,  and  injury  results  by 
reason  of  such  exposure,  then  it  may  be 
said  fairly  that  the  injury  arises  out  of  the 
employment,  or.  statetl  in  dilTerent  terms. 
the  workman  must  hare  been  exposed  by 
his  employment  to  more  than  the  normal 
risk  to  which  the  people  of  the  community 
generally  are  subject,  in  order  that  his  in- 
jury can  be  said  to  arise  out  of  his  em- 
ployment. Workmen's  Compensation  Acts; 
A  Corpus  Juris  Treatise,  p.  77. 

It  is  not  contended  that  there  was  any- 
thing in  the  nature  of  the  particular  work 
upon  which  Wiggins  was  engaged  that  ex- 
posed him  to  c^tra  hazard,  but  it  is  in- 
sisted that  the  conditions  under  which  he 
was  required  to  do  his  work  at  the  time 
of  the  accident  expo^d  him  to  more  than 
the  natural  risk  of  being  struck  by  light- 
ning. He  was  required  to  work  with  a 
metal  roail  grader  at  a.  time  a  thunder- 
storm was  threatening.  These  facts  ap- 
peared from  an  agreed  statement.  The 
Irial  court  reached  the  conclusion  that  the 
(ieceased  had  been  exposed  to  an  abnormal 
risk,  by  a  process  indicated  in  an  opinion 
expressed  at  the  time  juiigment  was 
rendered,  as  followa;  "In  this  case  wo  are 
of  the  opinion  that  we  are  justified  in  tak- 
ing judicial  notice  of  the  principle  of  the 
lightning  rod,  the  natural  attractiveness  of 
metal,  and  espceiallj'  of  sleet,  for  light- 
ning, and  we  hold  that  under  the  facta 
in  this  case  the  deceased  was  exposed  by 
reason  of  his  employment  about  an  iron 
and  steel  road  grader  to  unusual  hazard 
from  lightning;  that  such  employment  in- 
creased the  natural  hazard  from  lightning 
to  which  all  living  creatures  are  exposed." 

Assuming,  without  deciding,  that,  in  dis- 
posing of  a  ca:4i-  sulinitlted  upon  an  agreed 
statement  of  facts,  the   court   may   aupple- 
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ment  the  record  by  matters  of  which  it 
may  properly  take  judicial  notice,  the 
question  resolves  itself  into  this:  Wa« 
the  court  justiGed  in  taking  judicial  notice 
of  the  natural  attractiveness  of  metals  for 
lightning!  Section  7888,  Revised  Codes," 
enumerates  the  matters  and  things  of 
which  the  courts  of  thi^t  state  may  take 
judicial  notice.  The  only  proviaion  of  Ihi- 
statute  which  could  possibly  be  invoked 
here  is:  "Courts  take  judicial  uolice  of 
.     .     .     the  laws  of  nature." 

In  15  R-  C.  L,  1127,  it  is  said:  "Ju- 
dicial notice  will  be  taken  of  scientific 
facts  which  are  universally  known,  and 
which  may  be  found  in  encyclopedias, 
dictionaries,  or  other  publications,  as  well 
as  of  scientific  methods  and  instruments, 
but  they  must  iie  of  such  universal  noto- 
riety and  so  generally  understood  that  they 
may  be  regarded  as  forming  part  of  the 
common  knowledge  of  every  person.  Here, 
as  elsewhere,  a  judge  may  refresh  hii 
memory,  if  it  is  at  fault,  by  Tesorling  to 
any  means  for  that  purpose  which  he 
deems  safe  and  proper.  Examples  of 
scientific  matters  of  judicial  cognizance  are 
the  laws  of  gravitation,  the  revolution  of 
the  earth,  the  change  of  the  seasons,  and 
the  expansion  of  metals  when  heated  anil 
their  contraction  when  cooled.  The  gen- 
eral nature  and  qualities  of  clectricily  ami 
its  manifold  uses,  the  telephone,  its  nalnrc. 
operation,  and  use.  arc  likewise  entilled 
to  recognition  under  the  same  tlieur}'. 
.  .  .  However,  cognizance  may  uol  be 
taken  of  scientific  matters  of  UDc#rtsini\ 
or  dispute,  or  of  insufficient  noloriely, 
even  though  learnedly  discussed  in  scien- 
tific publications." 

la  it  a  known  law  of  nature  that  metals 
such  as  iron  or  steel,  possess  propertii* 
which  perceptibly  attract  lightniug  and  en- 
hance the  danger  from  lightning  within 
the  sphere  of  their  influence,  and,  if  so,  to 
what  source  of  information  may  one  resort 
to  refresh  his  recollection  and  confirm  him 
in  his  knowledge  of  the  existence  of  the 
iaw!  The  trial  court  apparently  treated 
the  attractiveness  of  metals  for  lightnin;; 
as  the  principle  which  underlies  the  use  of 
the  lightning  rod,  or,  stated  difrerenttj. 
upon  the  assumption  that  the  lightning  rod 
attracts  the  lightning,  the  iron  and  steel 
composing  the  road  grad«r  possessed  the 
aam«  property,  and,  because  of  their  it- 
troctiveness  for  the  lightning,  their  en- 
forced use  by  the  deceased  increased  bis 
riak  beyonil  the  normal  limit- 
As  ft  result  of  scientific  research  cover- 
ing a  period  of  luO  years  or  more,  certaia 
fairly  well-defined  theories  conoerniug  IIk 
action  of  lightning  liave  been  evolved-  The 
discussion    of   them   by   scientists    is  eUb- 
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orate  and  necessarily  of  a  tedinical  char- 
acter. It  would  be  impossible  for  us  to 
reduce  them  to  form  arailable  for  presen- 
tation here,  but  an  excellent  summary  of 
them  ia  to  l>e  found  in  a  brodiurc  by  H. 
H.  Cochrane,  a  leading  electrical  engineer 
of   this  country,  from  which  we  quote  the 


foilo' 


.■ing ; 


"I  may  aay  that  Buch  laws  [tlie  laws 
;;ovemii]){  tiie 'action  of  lightning]  as  exist 
;ire  the  same  as  those  applying  to  other 
I'lectric  currents  or  discliargea.  Such  laws, 
liowever,  arc  exceedingly  diflicult  to  apply 
in  the  case  of  liglilning,  on  account  of  the 
^reat  number  of  unknown  and  unknowable 
variables  wliich  exist  in  any  particular 
case.  Certain  atmospheric  conditions  cause 
thi-  mist  or  vapor  whit^i  forms  clouJs,  to 
become  charged  with  electricity.  The  po- 
tential of  tills  charge  tends  to  increase  as 
Oie  particles  of  moisture  increase  iu  size 
and  decrease  in  number.  \\'hen  the  po- 
tential becomes  aufTiciently  liigh,  the 
diarged  cloud  will  relieve  itself  by  dis- 
rharging  either  to  another  cloud  of  lower 
poU-ntial,  or  to  the  earth.  It  is  the  latter 
bind  of  lightning  only  in  which  we  are  in- 

"Thc  character  of  such  a  discbarge  to 
earth  depends  upon  the  size  of  the  cloud, 
its  distance  from  the  earth,  the  potential 
to  which  it  is  charged,  the  quantity  of  the 
i-harge,  and  the  character  of  the  path 
ihroiigti  the  atmosphere  in  which  the  dis- 
-■harge  takes  place.  The  discharge  may  he 
oscillatory,  with  a  treijuency  varying  from 
a  few  thousand  cycles  per  second  up  to 
several  million  cycles  per  second,  or  it  may 
be  a  single  direct  stroke,  with  a  current 
tlowing  in  one  direction  only.  In  the  lat- 
ter case  tJie  impulse  or  wave  of  current 
will  ordinarily  have  such  a  steep  wave 
front  that  lU  aharactrariBtim  will  ixTKely 
resemble  those  of  the  liigh  frequency 
oscillatory  discharge. 

■'When  the  atmosphere  in  tlie  path  of  the 
discharge  js  variable  in  its  characteristics, 
in  other  words,  if  the  stroke  paases  buc- 
ccfsively  through  atmotipheric  strata  of 
high  and  low  temperature,  and  of  varying 
ilegrees  of  moisture,  the  potential  gradient 
will  Ije  correspondingly  variable,  so  that 
the  breakdown  of  the  atmosphere  will  occur 
by  a  step  by  step  process.  The  potential 
;(radient  in  the  atmosphere  in  close  proK- 
imity  to  the  cloud  may  be  sufliclently  high 
to  cause  this  part  of  the  atmosphere  to 
bi-eak  down  as  a  preliminary  step.  The 
jiolential  of  the  cloud,  having  now  ad- 
vanced to  a  new  point,  will  stress  the 
atmosphere  adjacent  to  the  new  point  suf- 
ficient to  cause  another  advance  in  the 
breakdown,  and  so  the  stroke  will  progress 
from  point  to  point,  until  it  finally  reaches 


the  earth,  the  action  being  similar  to  that 
of  a  qauntity  of  water  released  on  the  top 
of  a  bill,  which  starts  a  small  stream 
downward  in  tlie  moat  available  path, 
which  stream  turns  from  side  to  side  in  its 
course  down  tlic  hill,  always  taking  the 
easiest  path,  until  it  reaches  the  bottom. 
"This,  I  believe,  is  the  most  usual  form 
of  lightning  stroke.  A  rarer  form  occurs 
when  the  atmospltere  is  practically  uniform 
in  character  between  a  broad,  flat  cloud 
and  the  earth.  In  this  case  the  potential 
gradient  between  the  cloud  and  tlie  earth 
will  be  more  nearly  uniform,  and  no  dis- 
charge will  occur  until  the  atmospher« 
throu<>1iout  the  entire  course  of  the  stroke 
is  stressed  to  the  breakdown  point.  The 
voltage  required  for  this  kind  of  a  stroke 
is  very  much  higher  than  that  required  for 
the  class  of  stroke  flret  described,  and  the 
severity  of  the  stroke  is  correspondingly 
greater. 

"If  the  earth  were  perfectly  flat  and 
uniform,  the  points  at  which  lightning 
would  strike  would  lie  determined  entirely 
by  the  location  of  the  charged  clouils  and 
the  characteristics  of  the  atmosphere  in- 
tervening between  the  clouds  and  the  earth. 
In  general,  the  lightning  would  start  from 
the  lowest  point  on  the  charged  cloud,  and 
would  fallow  the  path  of  least  resistance 
through  the  atmosphere  to  the  earth. 
Where  the  earth  is  not  uniform,  due  to 
either  variable  contour,  or  the  ctistence  of 
buildings,  trees,  poles,  or  other  projections 
from  the  surface,  or  due  to  regions  of  good 
conductivity,  caused  by  moisture,  as  com- 
pared with  regions  of  poor  conductivity, 
caused  by  dry  sand  or  rock,  the  course  of 
the  lightning  to  the  earth  will  be  some- 
what modified  by  these  irregularities.  Thia 
follows  from  the  fact  that  the  lightning 
■teayij  tmtAt  to  take  tbe  path  of  leiial  re- 
al stanoe. 

■■In  all  ordinary  cases,  however,  the  lo- 
cation and  configuration  of  the  storm 
clouds,  and  the  more  or  less  variable  con- 
ductivity of  the  atmosplierc,  are  by  all 
means  the  predominating  factors  in  de- 
termining where  the  lightning  will  strike, 
and  all  ordinary,  natural,  or  artilicial  pro- 
jections from  the  earth's  surface  are  of 
comparatively   small    importanre." 

We  may  assume  for  present  purposes 
that  a  lightning  rod  properly  adjusted  to 
a  building  tiirninhea  some  protection 
against  damage  from  lightning ;  but.  so 
far  as  our  research  has  gone,  there  appear)' 
to  be  no  difference  of  opinion  among  the 
authorities  that  the  lightning  rod  Is  not 
employed  because  it  attracts  the  lightning. 
From  the  articles  in  the  standard  encyclo- 
pedias and  from  the  work  of  Sir  Oliver 
Lodge,  entitled  "Lightning  Conductors  and 
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Lightning  Guards,"  we  dwluoe  (lie  follow- 
ing: The  lightning  rod  projecting  above 
the  building  which  it  ig  intended  to  pro' 
tcPt  may  be  the  object  upon  which  the 
Htmoapheric  breakdoirn  occiir^,  suit,  being 
a  good  conductor  of  electricity,  it  will  ordi- 
nal'ily  conduct  the  discharj;e  safely  into 
the  ground  and  relieve  the  building  iteelf 
frum  danjjer.  Wlien  eleclricity  pasHea 
tiirough  a  poor  conductor,  it  generatee  in- 
tense heat.  If  there  ia  no  lightning  rod 
attached  to  a  building,  and  the  breakdown 
occurs  at  AOine  projeeting  portion  of  the 
building,  the  heat  generated  by  the  paaiiHgi- 
of  the  electricity  through  the  building,  a 
piKir  conductor,  may  and  usually  does  cause 
damage.  The  atniosphcrif  breakdown  oc- 
curs at   the  weakest   point —  the  place   of 

projecting  objects,  such  aa  lightning  rods, 
trees,  etc..  the  hrushc!^  and  glows  become 
so  numerous  that  the  tension  may  be  re- 
lieved and  the  entire  discharge  dissipated 
without  violence  or  damage,  and  primarily 
this  is  the  purpose  which  the  lightning  rod 
is  to  subserve.  Rut  if  the  charged  cloud 
descends  too  quickly  or  has  too  great  a 
store  of  enorgj',  the  crash  occurs  notwith- 
standing the  projecting  points,  and  the 
service  of  the  lightning  rod  is  then  em- 
ployed to  conduct  the  discharge  into  the 
ground.  Because  projecting  objects  may 
occasion  the  atmospheric  breakdown,  trees, 
tall  buildings,  and  other  prujerting  objects 
are  more  likely  to  be  struck  by  lightning 
than  other  less  prominent  objects,  and  it  is 
upon  thin  tlieory,  we  think,  that  compen- 
sation for  injury  from  lightning  was  al- 
lowed in  State  e\  rel.  People's  Coal  St  Ice 
Co.  V.   DifitrJct   Ct.   12!)   Minn.   502,   L.R.A. 


leiBA,  344,  153  N.  W.  119,  B  X.  C.  C.  A. 
121),  and  in  Andrew  v.  Failsworth  Imlu- 
trial  -Soc.  [1904]  2  K.  B.  32,  7-1  L.  .1.  K. 
B.  S.  S.  511,  68  J.  P.  409,  32  Week.  Rep. 
451,  20  Times  L.  R.  42!1,  and  denied  In 
Klaninaki  v.  Uke  Shore  *  M.  S.  R.  f... 
IS.'i  Mich.  043,  I«R.A.1916A,  342.  l.")'  N. 
\\.  213,  in  Hoenig  v.  Industrial  Commis- 
sion. 159  Wis.  046,  L.R.A.19leA.  339.  lit 
N.  \V.  floe.  8  K.  C.  C.  A.  1(12,  anil  in  Kelly 
V.  Kerry  County  Council,  42  Ir.  1.,  T.  2:f, 
1  B.  \V.  C.  C.  194.  The  decisions  an-  lia-- 
inonious.  The  dilferene<'  in  the  facts  alone 
accounts  for  the  contrary  results. 

The  most  diligent  research  on  our  part 
has  failed  to  disclose  anj-  authority  whii-li 
supports  the  theory  upon  which  this  can^e 
was  decided  liy  the  court  beloiv;  on  the 
conti-ary,  so  tar  as  they  point  to  any  n>ii- 
cUislon  respecting  the  subject,  the  sulluir- 
ities  indicate  quite  clearly  that  the  jin---- 
enee  of  the  metal  road  grader  could  n,i; 
have  had  any  perceptible  influence  itponthc 
lightning,  and  did  not  tend  to  increase  the 
natural  hazard  of  the  deceased's  emplny- 
nient.  For  this  reason  it  cannot  be  said 
from  this  record  that  his  death  resul!-''! 
from  an  accident  arising  out  of  his  emplm- 
inent,  as  (he  term  is  used  in  our  Work- 
men's Compensation   Act. 

Tlie  judgment  is  reversed,  and  tlecan-e 
is  remanded  to  the  district  court,  with  di- 
rections to  enter  judgment  for  the  de- 
fendant  board. 

Sutliier,  J.,  concurs,  Branlly,  Ch.  -T., 
being  absent,'takes  no  part  in  the  foregoiiiL; 


Petition  tor  rehearing  denied. 


Annotation— Workmen's  Compeiuation :  compctiHitiaii  tor  injwies  cuNcd 
by  weaker  conditions,  toch  u  Ugfatning,  mnslroke,  freezing,  etc. 


The  general  subject  of  Workmen's 
Compensation  Acts  is  treated  in  annota- 
tions in  L.R,A.1910A,  23,  and  L.R.A. 
1917D,  80.  For  later  eases  and  annota- 
tions on  Workmen's  Compensation  Stat- 
utes, consult  the  L.R.A.  Indexes  for  vol- 
umes subsequent  to  L.It.A.l!)17D,  under 
the  title,  "Workmen's  Compensation." 

As  to  what  constitutes  an  "accident" 
or  "personal  injury,"  within  the  meaning 
of  the  Compensation  Act,  see  annotation 
folJowing  Re  Ma^elet,  ante,  804.  As 
lo  injuries  arising  out  of  and  in  the 
course  of  the  employment,  within  the 
meaning  of  the  Compensation  Acts,  see 
annotation  to  Mueller  Constr.  Co.  v.  Ii 
dustrial  Bd.  ante,  891. 

The  earlier  cases  u}>on  recovery  of 
compensation    for    injurips    caused    l>y 

I,.lt.A.l!)lSF. 


weather  conditions,  swell  as  lightning, 
heat  stroke,  freezing,  etc.,  will  be  found 
in  the  annotation  in  L.R.A.1016A,  nt 
page  38,  notes  49,  50,  page  43,  notes  74 
et  seq.,  and  ]>age  241,  notes  18  et  seii-. 
and  in  the  annotation  in  L.R.A.iniTD. 
at  page  108,  note  -M,  and  page  129,  nole 
67.  The  present  annotation  deals  only 
with  eases  handed  down  since  the  prepn- 
ration  of  the  earlier  annolations- 

In  passing  upon  the  qnestion  whether 
or  not  compensation  is  recoverable  tur 
injuries  caused  by  weather  conditions. 
such  us  lightning,  etc.,  the  question  i?* 
;  twofold:  First,  it  must  be  decided 
j  whether  or  not  the  injury  was  an  acei- 
I  dent  or  the  result  of  an  accident;  and 
second,  whether  the  injury  arose  out  cf 
Ihe  employment.     In  a  number  of  caw^ 
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pasaiug  upon  the  general  question,  it  ia 
^liparentl}-  assumed  that  the  injury  was 
ae<.- idea  tat  wit  bio  the  naeaniDg  of  the 
Cumpensatioa  Act,  and  the  qnestion  to 
decide  was  whether  or  not  it  arose  out  of 
the  employment:  while,  in  other  cases,  it 
waij  apparently  assumed  that  the  injury 
arose  out  of  the  employment,  so  that 
romjieusation  wa^  recoverable,  if  the  in- 
jurv  pould  be  considered  accidental  in 
cliai-acter. 

Injuries  resulting  from  exposure  to 
weather  i-unditiuns,  such  as  heal,  cold, 
ii.-e,  snow,  or  liglitning,  are  generally 
classed  as  risks  to  which  the  general  pub- 
lic is  exposed,  and  as  not  coming  within 
the  purview  of  Compensation  Acts, . 
though  the  injured  person,  at  the  time  he 
received  his  injury,  may  have  been  dis- 
i-liargii^  duties  incident  to  and  in  the 
course  of  his  employment.  But  where 
the  employment  of  the  injured  person 
required  him  to  be  at  the  place  where  his 
injuries  were  received,  and  he  was,  in 
Fact,  at  such  place,  in  pursuance  of  the 
discharge  of  the  dutiei,  of  his  employ- 
ment, the  risk  thereby  encountered  is 
held  to  be  incident  to  such  employment, 
though  the  injury  may  have  resulted 
from  conditions  produced  by  the  weather, 
to  which  persons  generally,  in  that  local- 
ity, were  exposed.  Re  Harraden  (1917) 
—  Ind.  Ap|..  — ,  118  K.  B.  142. 
I,iBktnl>K. 

An   employee  of  a  county,  who  was 
killed  by  lightning  while  at  work  npon 
the  public  road,  sullTers  an  industrial  ac- 
cident within  the  meaning  of  the  Mon- 
tana statute.     But  such  death  dues  not 
arise  out  of  hin  employment,  where  there 
is  nothing  to  show  that  his  hazard  w: 
increased  by  the  fact  that  he  was  ct 
ployed  on  such  machine.    WrGdiNR  v.  I: 
PLSTBiAL  Am.  Bd.  ante,  932. 

In  a  case  in  which  a  bridge  buildc 
while  sitting  in  a  boarding  tent,  w. 
struck  by  lightning,  the  court  said  that 
the  fact  that  the  tent  was  placed  in  i 
river  bottom,  that  the  ground  about  thi 
lent  was  saturated  with  water,  that  it 
had  no  floor  and  was  wot,  thnt  it  had 
lightning  rods  or  lightning  arresters  of 
any  sort,  thnt  it  was  higher  than  the 
surrounding  objects,  Ihat  wire  fences 
which  were  a  iiort  of  the  highway  fence 
were  about  the  tent,  that  in  close  prox- 
imity to  its  guide  ropes  there  was"  n  pile 
of  steel  rods  for  use  in  reinforcing  con- 
crete, and  thai  tlie  tent  poles  were  con- 
nected by  a  metal  wire,  were  not  suf- 
ficient to  show  that  the  injury  to  the 
workman  arose  out  of  the  employment. 
Griffith  V.  Cole,  ante,  023.  This  decision 
I,.R.A.linSF. 


not  due  to  the  n^ligence  of  the  employer. 
It  is  submitted  that,  regardless  of  the 
correctness  of  the  ultimate  holding,  the 
reasoning  of  the  court  is  erroneous.  The 
question  is  not  whether  or  not  there  was 
evidence  to  show  negligence  on  the  pari 
of  the  employer,  bnt  whether,  because  ot 
the  employment,  the  employee  in  ques- 
tion was  subjected  to  !i  danger  from 
lightning  greater  than  were  the  other 
people  in  the  neighborhood:  that  is.  Was 
the  danger  tu  which  he  was  subjected 
one  which  was  incident  to  the  employ- 
ment, or  was  it  one  to  which  other 
people,  the  public  generally,  in  that 
neighborhood,  were  subjected  f  It  the 
conditions  surrounding  the  tent  were 
Bueh  that  it  was  more  likely  to  be  struck 
by  lightning  than  were  the  other  places 
thereabout,  it  would  seem  to  be  clear  that 
he  would  be  entitled  tu  conipeoBatiou. 
Whether  or  not  (he  tent  was  of  this 
character  is  a  question  of  fact ;  but  it 
is  submitted  that  the  decision  should 
have  rested  ujxin  the  (Kiintis  suggested, 
rather  than  upon  the  question  of  negli- 
gence vel  non  of  the  employer. 
Heat  stroke  or  nnatr oka- 
Injury  from  heal  stroke  or  sunstroke 
is  generally  considered  to  be  an  injury 
by  accident.  State  ex  rkl.  Rau  v.  Dis- 
trict Ct.  ante,  918;  Kanseheit  v.  Gar- 
rett Laundrv  Co.  (1917)  101  Neb.  702, 
164  N.  W.  7118:  Young  v.  Western  Furn- 
iture &  Mfg.  Co.  (11)17)  101  Neb.  WHi, 
L.R.A.1S18B.  1001.  164  N.  \V.  712: 
Hemon  v.  Holiiban  (1918)  182  App. 
Div,  26,  169  N.  T.  Supp.  705. 

Whether  or  not  the  injury  from  heat- 
stroke or  sunstroke  may  be  held  to 
arise  out  of  the  employment  depends 
upon  the  circumstances  of  the  individ- 
ual case. 

Thus,  death  from  a  heat  stroke  may 
be  found  to  have  grown  out  of  the  em- 
ployment, where  the  employee  was  re- 
quired to  work  in  a  corrugated  steel 
building  covered  with  tarred  rooting,  on 
a  hot  day,  when  the  building  was  heated. 
Young  V.  Western  Furniture  Si  Mfg. 
Co.  (1917)  101  Nob,  996,  L.R.A.1918B. 
1001,  164  X.  W.  712. 

So,  it  may  be  found  thnt  an  employee 
of  a  city  suffers  injury  by  accident  aris- 
ing out  of  the  employment,  where  he 
suffered  a  sunstroke  while  at  work  on  a 
street  on  a  very  hot  day,  in  the  open, 
with  no  proteclioii  from  the  ra,vs  of 
the  sun,  and  the  street  was  sandy,  and 
the  sand  was  niiust  because  it  had 
rained  the  night  before.    State  ex  reu 
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Rau  v.  District  Ct.  ante,  818.  The 
court  said :  "The  conditions  surround- 
In);  decedent  at  the  time  of  his  injury 
exposed  him  to  an  unusual  danger, 
dili'erent  from  that  to  which  the  masses 
engaged  in  like  employmeDt,  were  sub- ; 
jected.  It  had  rained  the  night  before; 
the  sand  was  wet;  the  sun's  raj's  direct,  i 
thereby  enhancing  liability  to  sunstroke.  I 
The  decedent  was  exposed  to  the  direct  j 
rays  of  the  sun  in  addition  to  the  humid : 
atmosphere    emanating    from    the    wet  i 

In  Kansclieit  v,  Garrett  Laundrj'  Co.  i 

(1917)  101  Neb.  702,  164  N.  W.  708, 
and  Hemon  v.  Holahan  (1918)  182  App. ! 
Div.  261,  169  N.  T.  Supp.  705,  it  was  ap- 
parently taken  for  granted  that  injury 
from  sunstroke,  while  the  employee  was 
engaged  at  his  work,  arose  out  of  and 
in  the  course  of  the  employment. 

But  in  McCarthy's  Case  (1918)  230 
Hara.  429,  119  K.  £.  097,  it  was  held 
that,  in  order  to  sustain  an  award  of 
compensation  in  favor  of  a  workman 
who  was  injured  by  sunstroke  while 
at  work  in  a  gravel  pit,  it  must  appear 
that  the  employee  was  required  to  re- 
main in  the  pit,  and  could  not  leave 
the  work  if  he  felt  that  he  was  affected 
by  the  heat. 

And   in   Roach   v.   Kelsey   Wheel   Co. 

(1918)  —  Mich.  — ,  167  N.  W.  33,  it 
was  held  that  there  could  be  no  re- 
covery of  compensation  for  injuries 
caused  by  heat  stroke,  where  the  em- 
ployee was  doing  the  work  which  he  and 
his  associates  were  employed  to  do,  ex- 
actly in  the  manner  they  expected  to  do 
it,  and  there  was  no  evidence  that  any- 
thing untoward  or  unusual  happened 
during  the  time  when  he  was  subjected 
to  the  heat.  The  court  said:  "To  per- 
mit recovery. in  this  case  would  make  it 
impossible  to  deny  recovery  in  any  case 
where  a  fireman  of  a  stationary  or  ma- 
rine boiler,  in  the  performance  of  his 
ordinary  and  accustomed  labor,  suc- 
cumbs to  heat  prostration." 

The  Michigan  court  has  declared  that, 
as  the  Compensation  Statutes  is  in  der- 
ogation of  the  common  law,  it  must 
be  construed  strictly,  and  the  decision 
in  this  case  is  an  illustration  of  the  ef- 
fect of  the  strict  construction  which 
is  given  to  the  statute  by  the  Michigan 
court.  The  great  majority  of  courts 
have  held  that  the  statutes  are  to  be  con- 
strued liberally,  to  accomplish  the  hu- 
mane puriwse  for  which  they  were 
passed,  and  it  would  seem  that  one  class 
of  workmen  who  are  especially  in  need 
of  the  protection  of  the  Compensation 
Acts    are    the    men    whose    employment 


subjects  them  to  great  heat,  and  who 
sometimes  succumb  to  such  beat;  bnt 
this  entire  olass  of  employees  is  placed 
outside  of  the  operation  of  the  act  by 
the  strict  construction  given  thereto  liy 
the  Michigan  court,  provided  they  are 
working  in  their  aoeuatomed  manner. 
Frecaliig. 

Freezing  may  be  a  personal  injury 
caused  by  accident  within  the  meaning 
of  the  Workmen's  Compensation  Act . 
State  ex  rel.  Virginia  &  R,  L.  Co.  v. 
District  Ct.  (1917)  138  Minn.  131. 
L.R.A.1918C,  116,  164  N.  W.  585;  State 
Kx  BEL.  Nelson  v.  District  Ct.  ante, 
921. 

A  janitor  of  a  building,  whose  duty 
it  was,  among  other  things,  to  shovel 
the  snow  from  the  sidewalk,  may  be 
found  to  suffer  injury  arising  out  of  bis 
employment,  where  he  was  engaged  in 
the  shoveling  of  snow  from  a  sidewalk 
about  190  feet  long,  the  snow  was  2  or 
21  feet  deep,  and  the  weather  was  very 
cold,  and  he  froze  his  big  toe,  the  freez- 
ing resulting  in  the  amputation  of  his 
teg.     Ibid. 

And  an  employee  whose  work  required 
bira  to  cut  and  handle  timber,  and  hi^ 
hands  to  come  in  contact  with  the 
snow,  snd  who  froze  his  thumb  while 
at  work  several  miles  from  camp,  where 
there  were  no  facilities  for  warming, 
and  in  severely  cold  weather,  may  be 
found  to  suffer  injury  arising  out  of 
the  employment.  State  ex  rel.  Vii^inia 
&  R.  L.  Co.  V.  District  Ct.  (Minn.)  su- 
pra. 

But  in  Davis  v.  Fowler  Packing  Co. 
(1917)  101  Kan.  769,  168  Pac.  1111,  a 
judgment  in  favor  of  an  employee  was 
reversed,  where  the  injury  complained 
of  was  caused  by  frozen  feet,  and  there 
was  no  evidence  to  show  that  it  occurred 
at  the  plant  of  the  employer. 

W.  iL    G. 
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CLIFFORD  HOLMES  et  al.,  AppU., 

STATE  OF  ARKANSAS. 

(—   Ark.   — ,   204   S.   W.   846.) 

■   nicknam?. 


Note.  —  As  to  breach  of  the  peace  liy  the 
use  of  insulting  or  disorderly  language,  fff 
annotation  following  this  case,  post,  fl4) : 
and  references  therem  to  annotations  on  re- 
lated questions. 
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ft  word  which  he  uaei  in  crying  hie  warn, 
is  Dot,  although  it  incites  him  tu  anger, 
within  a  statute  making  the  use  of  pvofane, 
violent,  abusive,  or  imufling  tangiiaKe  wliieh 
in  its  common  acceptation  is  cnkulated  to 
arouse  to  anger  the  person  to  whom  it  is 
nddressed,  it  hreach  of  the  peaw. 
For  other  eosea,  tee  Breach  of  iKe  Peaoe,  in 
Dig.  1-S2  X.  a. 

(Smith,  J.,  dissents.) 
(July   8,   1018.) 

APPKAL  by  detL*ndftiita  from  a  judgment 
of  the  Circuit  Court  for  Craighead 
County  convicting  fheni  of  using  profane 
or  insulting  language  in  violation  of  stat- 
ute.    Rereraed. 

The  facts  are  stated  in  the  opinion. 

Mr,  3.  F.  Gautncy  for  appellants. 

Meesrs.  John  D.  Arbuoklc,  Attorney 
General,  and  T.  W.  Campbell,  Assistant 
Attorney  General,  for  the  State: 

Whether  the  language  used  is  calculated 
to  arouse  to  anger  is  a  question  to  be 
left  to  the  jury. 

State  V.  Moser,  83  Ark.  140. 

McCalloch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Appellants,  Clifford  and  Louis  Holmes, 
are  lads  thirteen  oc  fourteen  years  of  age, 
and  were  arrested  and  convicted  before  a 
justice  of  the  peace  of  Craighead  county 
for  violation  of  the  statute  which  provides 
that  if  any  person  "shall  make  use  of  any 
profane,  violent,  abusive  or  insulting  hin- 
.  guage  toward  or  llxiut  another  person,  in 
his  presence  or  hearing;  which  language 
in  its  common  tcceptation  is  calculated  to 
arouse  to  anger  the  person  about  or  to 
whom  it  is  spoken  or  addressed,  or  to  cause 
a  breach  of  the  peace  or  an  assault,  every 
such  person  shall  be  deemed  guilty  of  a 
breach  of  the  peace,"  etc.  Kirby's  Dig. 
S  1648. 

The  case  was  tried  in  the  circuit  court 
on  appeal,  and  the  trial  resulted  in  the 
conviction  of  appellants.  It  appears  from 
the  eridence  that  Fred  Hatch,  the  prose- 
cuting witness,  waa  a  street  vender  of  po- 
tatoes at  the  town  of  Bay,  Craighead  coun- 
ty, and  in  crying  his  wares  was  accustomed 
to  announce  the  sale  of  potatoes  by  calling 
out  "taters"  in  a  tone  of  voice  which  ex- 
cited merriment  on  the  part  of  those  who 
heard  him,  and  th^'  boys  in  the  neighlior- 
hood  gave  him  the  nickname  of  "Tatera," 
to  which  Hatch  took  serious  offense.  Thi^ 
h-id  been  going  on  for  nearly  two  years 
according  to  the  teetimony,  and  Hatch  had 
frequently  shown  irritation  at  the  use  of 
the  nickname  in  connection  with  himself, 
and  had  indicated  to  the  boy  a  that  its  use 
was  offensive  to  him.  The  evidence  shows 
L.R,A.1918F. 


that  the  boys  sometimes  applied  other  aick- 
names  to  him,  among  other  things  calling 
him  "Flashlight"  and  "Sixshooter,"  and 
also  "Chicken"  and  ''Pumpkin."  The  judg- 
ment of  conviction  ia,  however,  sought  to 
be  upheld  upon  the  use  of  the  nickname 
"Taters,"  which  seems  to  have  been  es- 
pecially offensive  to  Hatch. 

It  is  contended  that  the  evidence  wholly 
fails  to  connect  one  of  the  appellants,  Louis 
Uolmea,  with  the  use  of  the  alleged  of- 
fensive language  towards  Hatch,  and  the 
attorney  general  concedes  that  the  evidence 
is  insufficient  to  connect  him  with  the  of- 
fense. There  was  aufncient  evidence,  how- 
ever, to  warrant  the  canclusion  that  Clifford 
Holmes  used  the  nickname  towardi  Hatch. 
together  with  other  boys  about  his  own 
age,  and  that  Hatch  wa«  very  much  offend- 
ed at  the  conduct  of  the  boys  in  frequently 
calling  him   by   the   nickname  "Taters." 

The  court,  among  other  instructions, 
gave  one  to  the  jury,  submitting  to  them 
for  determination  the  question  whetbra"  or 
not  the  language  used  was  such  as,  in  its 
common  acceptation,  wua  calculated  to 
arouse  a,  person  to  anger  and  cause  a 
breach  of  the  peace.  Connxel  for  appel- 
lants insist  that  that  instruction  should 
not  have  been  given,  and  that  the  evidence 
was  not  BuQicient  to  warrant  a  conviction, 
in  that  the  language  need  by  the  boys  does 
not  come  within  the  statute.  It  will  be 
observed  that  the  statute  defines  the  char- 
acter of  language  constituting  the  offense 
as  "profane,  violent,  abusive  or  insulting 
language,     ■  ■     which   language  in   its 

common  acceptation  is  calculated  to  arouse 
to  anger  the  person  about  or  to  whom  it 
is  spoken  or  addressed,  or  to  cause  a  breach 
of  the  peace,"  etc.  The  language  used 
must  be  in  its  nature  "profane,  violent, 
abusive,  or  insulting,"  and  it  must  be  of 
that  character  which  "in  its  common  ac- 
ceptation is  calculated  to  arouse  to  anger 
the  person  about  or  to  wh'>m  it  is  spoken 
or  addressed,  or  to  cause  a  breach  of  the 
peace  or  an  assault."  It  is  not  sufficient 
that  the  language  used  gives  offense  to  the 
person  to  whom  or  about  whom  it  is  ad- 
dressed, but  it  must  be  that  which,  in 
its  ordinary  acceptation,  is  calculated  to 
give  offense  and  to  arouse  to  anger. 

Ill  SUte  V.  Moeer,  33  Ark.  140,  the  de- 
fendant was  accuaed  of  directing  toward 
another  person  the  language,  "Go  to  hell. 
God  damn  you."  and  in  passing  upon  the 
question  of  the  guilt  of  the  defendant  this 
court  Etaid  that  the  language  used  was  cer- 
tainly profane,  but  that  it  was  a  question 
for  the  Jury  to  determine  whether  the  words 
were  used  under  such  circumstances  as 
were  calculated  to  arouse  to  anger  the  per- 
son   to    whom    the    words    were   addressed. 
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In  the  pj'esent  cane  tlie  word  ti»e<l  towards 
Hatch  was  neither  j)riifane,  violent,  abusive, 
noi  inaultiitj;.  aiul  tvas  not.  in  Its  comiooii 
acceptation,  calfiilated  to  arouse  a  person 
to  anger.  The  fact  that  Hatch  became 
offended  at  the  applicHtion  to  him  of  the 
nickname  docn  not  make  the  language  such 
as  is  insulting  according  to  its  common 
seeeptalion.  The  nickname  was  used  by 
the  Im^b  in  a  spirit  of  tun,  doubtless  be- 
cause they  ascertained  that  it  irrit«.ted 
Hatch.  It  did  not  carry  Ihe  implication 
iif  unlawful  eonduol  or  moral  turpitude 
on  the  part  of  the  person  toward  whom 
it  was  used.  Jt  was  undoubtedly  offensive 
to  him,  and  he  showed  his  irritation  re- 
peatedly; but  the  statute  was  not  intend- 
ed to  reach  cases  where  persons,  by  the 
use  of  harmless  nicknames  or  in  a  spirit 
of  fun,  make  use  of  nicknames  or  expres- 
sions which,  altliough  they  arc  not  cal- 
culated in  their  common  acceptation  to 
arouse  anger,  do  ir.  fact  give  offense  be- 
cause of  the  peculiar  sensibilitips  of  the 
person  to  whom  or  about  whom  the  words 
are  used.  It  may  l>e  considered  bad  taste 
for  men  or  boys  to  indulge  in  such  prac- 
tice, liut  the  law  was  not  intended  to  reach 
such  caseA.  We  know  that  even  innocent 
amusement'  at  the  expense  of  others  some- 
times brings  alMjut  a  hrench  of  the  peace, 
but  those  are  not  the  things  which  the 
law  meant  to  reach  by  this  statute.  It 
is  only  the  language  of  the  kind  referred 
to,  which  is  calculated  in  its  ordinary  ac- 
ceptation to  arouse  to  anger  or  cause  a 
breach  of  the  peace,  that  the  statute  de- 
nounces. 

Our  conclusion  is.  therefore,  that  the 
testimony  in  the  case,  given  its  strongest 
force,  does  not  establish  an  offense  under 
the  statute.  The  judgment  of  the  Circuit 
Court  is  reversed,  and  the  charge  against 
each  of  the  defendants  Is  dismissed. 

Smith,  J.,  dissenting: 
If  the  only  effect  of  the  opinion  in  this 
case  was  to  relieve  the  three  boys  <if  the 
So  fine  imposed  by  the  judgment  of  the 
court  below,  T  would  be  constrained  to  pass 
it  by  without  recording  my  dissent.  But 
such  is  not  its  ctfect.  The  law  as  here  an- 
nounced applies  to  "grown-ups"  as  well  as 
to  boys,  and  it  requires  no  stretch  of  the 
imagination  to  forecast  some  of  the  results 
.which  may  flow  from  this  decision,  if  the 
doctrine  here  announced  :»  applied  to  a 
real,  sure-enough  lnw^l^it.  The  statute 
quoted  from  in  the  majority  opinion  has 
long  been  known  as  the  "Peace  and  Tran- 
quility Statute."  and  possibly  no  law  in 
the  books  has  l)een  more  wholesome.  One 
can  easily  conjecture  Ihe  quarrels  and  feuds 
nud   murders   which    the   existence   of   this 
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law,  and  its  enforcement,  have  prevented; 
and  its  wholesome  provisions  should  not 
be  impaired. 

Here  the  testimony  was  to  the  effect  that 
Hatch  discovered  appellants  and  some 
other  fifteen -year-old  boys  in  the  act  of 
cutting  the  stay  ropes  of  the  tent  of  a 
little  show  which  was  being  exhibited  in 
the  village  of  Bay,  and  he  reported  their 
conduct  to  the  constable,  who  causeil  the 
boj-8  to  desist.  Hatch  testified  that  there- 
after these  boys  ''picii:ed''  on  him.  The 
boys  say  be  called  them  Bohemians,  but 
this  Hatch  denied.  That,  if  true,  however, 
would  not  have  excused  their  conduct,  be- 
cause, as  this  court  said  in  the  case  of 
Moore  v.  State.  50  Ark.  27,  28,  6  S.  \V. 
18,  "violent  words  cannot  excuse  like  vio- 
lent words."  Hatch  testified  that  this 
conduct  continued  for  nearly  two  years. 
until  it  became  intolerable,  and  that  hr 
went  to  the  boys  and  told  them  that  he 
did  not  want  to  slap  tliem,  and  did  not 
want  to  compel  their  parents  to  pay  fines. 
hut  that  he  would  liave  tbem  arreat«d  if 
they  did  not  stop  their  practice.  The  boy- 
continued  to  apply  these  various  nicknames 
to  him,  and  he  caused  their  arrest,  and 
they  were  convicted  in  both  the  juiitiec 
of  the  peace  court  and  in  the  circuit  conri 
on  appeal.  Hatch  testified  tliat  tlie  Iwy- 
would  halloo  at  him  at  various  times  and 
places,  and  would  follow  him  to  the  post 
office,  and  poke  their  heads  in  at  the  door, 
and  call  him  the  various  nicknamei^  thw 
had  given  him.  A  Mr,  Davis  testified  that 
the  conduct  of  the  boys  finally  ''got  onii> 
Mr.  Hatch,"  and_  Hatch  himself  testified  ■ 
that  the  ciindiiet  of  the  hoys  became  unen- 
durable. 

Tn  the  case  of  JIuore  v.  State,  supra,  in 
s  discuHsion  of  the  kind  of  language  against 
Ihe  use  of  which  the  penalty  of  the  stat- 
ute was  denounced,  this  court  said: 
"RTietlier  language  was  in  its  nature  calcu- 
lated to  arouse  to  anger  or  to  provoke  » 
breach  of  the  peace  must  be  left  to  the 
jtir;-,  depending,  as  it  does,  upon  the  laao 
ner  of  the  speaker,  the  relations  of  tlif 
parties,  and  the  circumBtaiices  under  wLid 

These  questions  were  submitted  to  tlie 
jury,  and  the  jury  was  told  that  a  con- 
viction could  not  be  had  unless  they  found 
the  language  used  was,  in  its  conimiHi  ic- 
ceptation,  calculated  to  arouse  Hatch  to 
anger  or  to  cause  a  breach  of  the  peace, 
and  the  verdict  of  the  jury  should  l)e  con- 
clusive of  that  tact.  Webster's  New  in- 
ternational Dictionai'y  defines  the  verh  "in- 
sult" as  follows:  'To  treat  with  iuBolenre, 
indignity,  or  contempt,  by  word  or  action; 
to  afTront  wantonly." 

The  noun  is  defined  ao:     "GroRs  iniligni 
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tj  offered  to  anotlier.  eitlii:r  by  ward  or  |  ur  indiBcretion,  ur  a  pcrsotiiLl  [Mtuliarit;, 
act;  ftn  act  or  ipeech  of  ineolence  or  con-  j  or  a  pbysica)  tlafeut.  Uiie  alight  be  remind- 
tempt;  an  affront."  |  ed  of  thiu  tbing,  aiirl  know  Umt  others  were 

And  the  Bdjet-tive  "iiuultiiig"  id  di-'llued  also  reminded,  by  tlip  um  of  some  simple 
hb:  "Containing,  or  i-haracteriEed  b.v,  insult  word  or  phrase  or  iiJulitDiiue  wliicb,  titaiicl- 
oi  iudlgnit;;  tending  to  iuHUlt  or  uirrout;  ing  by  iiavlt,  would  be  itiiiocuouH,  but  wliich 
at,  insulting  lauguage,  trL'atment,  etc/'  was   used  to   iniiult,  und  Hucoiiiplished   th? 

And  the  words,  "Inxoleiit,"  "ini pertinent,''  effect  of  producing  great  uwntal  diatrena. 
''impudent,"  "abusive,"  and  "ofTenalve"  i  am  of  the  opinion  that  a  wii«r,  souttder 
are  given  as  synonyms  of  the  word  "in-  j  policy  would  lie  to  permit  (he  jury  to  say 
suiting."  Id  view  of  these  definitions,  it  in  a  particular  case,  in  accordance  with  the 
oceurB  to  me  that  it  was  at  least  h  ques-  rule  announnil  in  Moore  v.  State,  supra, 
tioQ  for  the  jury  to  »ay  whether  the  lau-  whether  the  laiigua^o  used,  under  the  cir- 
jniBge  used  under  the  circumstano^  was  :  cumstances  under  nhicli  it  was  used,  was 
insulting.  '  calculated,   in    its  common   acceptation,   to 

There  is  in  the  life  of  most  men  some-  iiiHult  the  person  to  whom  it  was  >>pokeni 
ihtng  of  which  they  are  ashamed  and  would  and  1  therefore  difitent  from  the  opinion 
like  to  forget.     It  may  he  only  some  folly    of  the  majority  in  this  ease. 

Annotation — &e«ch  of  peace  by  tue  of  Bttdting  or  cKsord«f1y  language. 

For  disorderly  language  -as  diKturb-  B.  955,  114  Eng.  Reprint,  1508,  where  it 
nnee  of  public  peace,  see  Ihe  note  lo  was  held  that  the  court  would  nol  grant 
Stewart  v.  State,  32  L.R.A.(N,S.)  505.       any  criminal  information  for  unwritten 

For  use  of  profane  or  offenisive  Ian-  words  oat  of  court  in  chaining  a  magls- 
^age  while  upon  one's  own  i>remises  as  trate  with  corruption  or  wrong.  Lord 
an  offense,  see  the  note  to  St.  Lotiis  v.  Denman,  Ch.  J.,  said :  "It  is  clear  upon 
Slupsky,  4f)  L.R.A,(N.S.)  919.  all    the    authorities    that    words    merely 

For  good  motive  ns  afTeeting  criiuinal  spoken  are  not  the  subject  of  a  criminal 
charge  involving  obscene,  indecent,  or  information.  The  exception  is  in  those 
profane  language  or  literature,  see  the  cases  where  the  words  amount  to  a  prov- 
note  to  Delk  v.  Com.  (1915)  L.R.A.  ocation  to  break  the  peace,  by  their  in- 
1916B,  1121.  '  citing  either  to  personal  violence  or  to 

At  common  law  the  use  of  insulting  a  challenge." 
or  disorderly  language  was  not  per  se  I  In  Johnson  v.  Clem  (1884)  82  Ky.  84, 
an  offense.  It  seems  that  snch  use  might !  it  was  held  that  "when  one  is  in  the  poa- 
he  punishable  if  tending  to  a  breach  of ,  session  of  his  own  land,  and  another, 
the  peace,  but  the  authorities  are  not  with  himself  and  hands,  enters  thereon, 
very  clear  on  what  ia  meant  by  the  ex-  against  the  will  of  the  owner,  and  when 
jiresaion  "tending  to  a  breach  of  the  requested  to  leave,  by  violent  and  abu- 
peace."  :  aive  language  announces  hia  purpose  lo 

There  may  be  words  of  heat  and  in-  bold  the  posaesaion,  the  entry  and  hold- 
temperance  and  evil  words  which  do  nol  ,  ing  ia  forcible,  and  constitutea  a  breach 
(end   to  the   terror  of  anyone   or  to  a  i  of  the  peace." 

breach  of  the  peace.  Rex  v.  Heywood  "The  threat  to  burn  the  dwelling  of 
(1638)  Cro.  Car.  498,  79  Eng.  Reprint,  I  another  is  a  threatened  breach  of  the 
1030.  In  Reg.  v.  Langley  (1704)  Holt,  public  peace,  aa  it  tends  to  provoke  to 
K.  B.  e54,  90  Eng.  Reprint,  1201,  Holt,  acts  of  violence  and  a  disturbance  of  (he 
Ch.  J.,  said ;  "^NTiere  words  directly  \  public  order."  State  ex  rel,  Geatner  v. 
tend  to  the  breach  of  the  peace,  as  if  i  Murphy  (1888)  40  La.  Ann.  855,  6  So. 
•me  man  challenge  another,  etc.,  it  is  in-  107,  holding  that  a  magistrate  had  pow- 
dirtahle;  but  for  these  petty  offenses, '  er  to  require  the  person  making  the 
rhal  are  contra  bonos  mores,  the  law  has ;  threat  to  give  a  peace  bond. 
jinother  provision,  bv  requiring  surety:  In  Ware  v.  Loveridge  (1889)  75  Mich. 
for  the  peace  and  good  behavior."  '  488,  42  N.  W.  997,  it  seema  to  have  been 

Abusing  a  person  who  was  a  magis- '  the  opinion  of  the  majority  of  the  court 
trate,  in  the  presence  of  others,  is  not  an  that  it  was  not  a  breach  of  the  peace  at 
indictable  offense,  where  it  is  not  al- 1  common  law  for  the  defendant  to  enter 
If^ed  that  there  was  an  intent  to  pro-  |  the  houae  of  the  prosecutor  and  there  nt- 
voke  a  breach  of  the  peace.  Ex  parte ,  ter  obscene  language.  Some  of  the  dis- 
Ohapman  (1S3A)  4  Ad.  &  FA.  773,  111  ■■  eussion  in  this  case  approaches  the  nal 
Eng.  Reprint,  974.  '  gist  of  the  matter,  and  it  ia  to  be  re- 

in Ex  parte  Marlborough  (1844)  5  Q. ,  grettcd  that  one  of  the  judges  reportfciv 
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tbe  facts  in  one  way  while  nnother  re- 
ports them  in  another  way,  and  that  the 
language  of  the  opinions  is  obacure. 

In  Coheo  v.  Huskisson  (1837)  2  Mees. 
&  W.  477,  150  Bng.  Reprint,  845,  Murph. 
&  11.  15U,  6  L.  J.  Mag.  Cas.  N.  S.  133, 
where  the  plaintiff  went  into  a  shop  of 
the  defendant  and  abused  him,  and  af- 
terwards went  out  in  the  street  and  con- 
tinned  to  abuse  him,  in  the  presenee  of 
many  people,  the  court  held  that  a 
breach  of  the  peace  was  committed. 

It  WAR  held,  however,  in  State  v.  Tay- 
lor (1856)  3  Sneed  (Taniu)  662,  that  it 
was  not  an  indictable  offense  for  a  per- 
son armed  with  dangerous  weapons  to 
use  at  a  public  election,  in  the  presence 
of  divers  citizens,  with  reference  to  a 
person  addressed,  violent  and  opprobri- 
ous language  calculated  to  produce  a 
breach  of  the  peace,  the  court  stating 
that  mere  quarrelsome  words  are  not  a 
punishable  otiense. 

Profane  swearing  was  an  offense  at 
common  law,  but  the  earlier  cases  do  not 
seem  to  put  it  on  the  ground  of  a  dis- 
turbance of  the  peace.  Chancellor  Kent, 
however,  in  People  v.  Rugples  (1811)  8 
Johns.  (N.  T.)  229,  5  Am.  Dec,  335,  puts 
it  to  some  extent  on  this  ground  in  sus- 
taining an  indictment  for  speaking  blaS' 
phemous  words  in  a  loud  voice  in  the 
presence  of  divers  Christian  people. 
And  following  his  authority  it  is  stated 
in  effect  in  State  v.  Chandler  (1839)  2 
Harr.  (DeL)  553,  that  blasphemy  was 
indictable  at  common  law  as  having  a 
tendencj'  to  disturb  the  peace,  and  in 
ITpdegcaph  v.  Com,  (1824)  11  Serg.  &  R. 
(Pa.)  394,  that  blasphemy  is  an  offense 
at  common  law,  as  it  tends  to  provoke 
and  excite  others  to  such  breach. 

In  Goree  v.  State  (1881)  71  AU.  7, 
the  court  said :  "It  is  too  well  settled  for 
cither  disputation  or  discussion  that 
public  profane  swearing  as  well  as  blas- 
phemy was  an  indictable  offense  at  the 
common  law.  owing,  no  doubt,  as  welJ 
to  the  fact  of  its  tendency  to  disturb  the 
peace  and  corrupt  the  morals  of  the  com- 
munity, as  to  undermine  the  foundatious 
of  Christianity,  which  is  justly  regarded, 
in  a  certain  sense,  aa  a  part  of  the  com- 
mon law  of  the  land."  But  it  was  held 
that  the  offense,  to  he  indictable,  should 
be  committed  under  such  circumstances 
as  to  constitute  a  public  nuisance, 

(And  the  same  was  held  in  Es  parte 
Delaney  (1872)  43  Oal.  478;  State  v. 
Brewington  (1881)  84  N.  0.  783;  State 
V.  Chrisp  (1881)  85  N.  C.  528,  39  Am. 
Rep.  713;  State  v.  Graham  (1865)  3 
Sneed  (Tenn.)  145.) 
I^R.A.1919F. 


OMmuna  of  dlstnrbimB  paaoe  of  fam- 
ily, p*r«oB,  vte. 

The  offense  of  distarbitig  the  peace 
and  quiet  of  any  family  by  abusive,  vio- 
lent, obscene,  or  profane  language  is 
not  committed  in  general  by  disturbing 
the  peace  of  an  individnal.  Miles  v. 
United  States  (1907)  7  Ind.  Terr.  11, 
103  8.  W.  S98. 

It  is  no  offense  to  disturb  the  peace  of 
an  individual  by  the  use  of  lond  and 
abusive  language,  as  sueh  is  not  within 
the  statute  against  disturbing  the  peace 
of  families  or  neighborhoods.  State  v. 
Schlottman  (1873)  52  Mo.  164. 

In  Brooks  v.  State  (1890)  67  Hio. 
577,  7  So.  494,  the  statute  provided: 
"g  2769.  Any  person  who  wilfully  dis- 
turbs the  peace  of  a  family  or  person 
.  .  by  any  tumultnous  or  offensive 
oondoct,  shajl  be  puuisbied,"  etc  "§ 
2770.  Any  person  who  enters  the  dwell- 
ing house  of  another  ...  or  upon  the 
public  highway  or  any  other  place,  near 
such  premises  and  in  the  presence  or 
hearing  of  the  family  of  the  possessor  or 
occupant  thereof,  or  of  any  member 
thereof,  or  of  any  female,  makes  use  of 
abusive,  profane,  vulgar,  or  indecent 
language,  .  .  .  shall  be  pnnisbed, 
etc."  It  was  held  that  these  statutes 
related  to  the  peace  of  the  family,  and 
not  to  the  peace  of  the  individual,  and 
consequently  no  offense  was  charged  by 
an  affidavit  alleging  that  the  defendant 
did  wilfully  disturb  the  peace  of  a  cer- 
tain person  by  offensive  conduct,  to  wil, 
by  saving  to  him  the  language  com- 
plained of. 

In  State  v.  Bums  (1886)  35  Kan.  387, 
11  Pae.  161,  Blodgett  and  his  family 
kept  a  boarding  house  where  the  former 
husband  of  the  defendant  boarded,  and 
she  was  charged  with  disturbing  the 
peace  and  quiet  of  Blodgett  and  his  fam- 
ily by  making  loud  and  boisterous 
noises,  by  uttering  profane  and  vulgar 
oaths,  and  by  rude  and  indecent  behav- 
ior, under  the  statute  providing  that 
every  person  who  shall  wilfully  disturb 
the  peace  and  quiet  of  any  person,  fam- 
ily, or  neighborhood  shall,  etc.,  be  pun- 
ished. It  was  held  that  the  court  prop- 
erly charged  the  jury  that  "althougL  Ihe 
words  and  acts  of  the  defendant  may 
have  been  primarily  directed  against 
some  person  other  than  Blodgett  or  Mb 
family,  yet  if  the  defendant's  words  and 
acts  were  wrongful  and  wilful,  and  the 
natural  and  necessary  consequences  of 
them  were  the  disturbance  of  Blodgett 
and  his  family,  the  defendant  ia  equally 
guilty  as  though  she  had  no  other  inten- 
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Offenaa  of  worda  cwloolAted  to  eanse 
OT  prOTOka  «  bvench  of  the  peaoe. 

It  will  be  seen  that  in  Holmes  v. 
State,  ante,  !)38,  it  is  held  that  ['ailing  a 
potato  peddler  "Taters"  is  not  within 
the  statute,  as  not  oalculftted  in  its  ordi- 
nary acceptation  to  arouse  to  anger  or 
canae  a  breach  of  the  peace. 

In  State  t.  Moser  (1878)  33  Art  140, 
discussed  in  Holues  v.  State,  it  was 
held  that  the  question  was  for  the  jury 
where  the  words  were,  "Go  to  hell,  God 
damn  you." 

It  ia  a  breach  of  the  peace  to  approach 
a  man  in  front  of  his  plaec  of  business 
in  a  town  and  curse  and  abuse  him  and 
make  demonstrations  as  if  to  strike  him. 
Laur  V.  State  (1910)  94  Art  178,  126  S. 


lion   than   the  disturbance   of  Blodgett 
and  his  family." 

In  the  somewhat  indistinct  report  of 
Watson  V.  State  (1899)  —  Ter.  Orim. 
Hep.  — ,  50  S.  W.  340,  it  seems  probable 
that  the  ehai^  was  the  disturbing  of 
the  peace  by  using  profane  language 
near  a  private  house;  and  it  was  held 
that  the  statute  did  not  require  that  the 
act  complained  of  be  wilfully  done,  and 
that  it  was  not  neceaaary  for  the  court 
to  ehari^  that  it  must  be  wilfully  done. 

A  conviction  for  disturbing  the  peace 
by  cursing,  etc.,  in  a  private  house,  will 
not  be  disturbed  on  the  ground  that  the 
private  eharaeter  of  the  house  was 
changed  by  the  fact  that  a  wedding  was 
fcoing  on  at  the  time,  and  the  residence 
was  thrown  open  to  invited  guests.  Ter- 
ry V.  State  (1887)  22  Tex.  App.  679,  3 
S.  W.  477,  where,  however,  the  convic- 
tion was  reversed  on  other  grounds, 

A  conviction  for  using  obscene  and 
vulgar  language  near  a  private  house, 
in  a  manner  calculated  to  disturb  the 
inhabitants  thereof,  will  not  be  sus- 1 
tained  where  the  evidence  does  not  show  ' 
with  reasonable  certainty  that  the  Ian- ' 
^a^  was  used  in  a  manner  calculated  ' 
to  disturb  the  persons  living  in  the  I 
house.  Wallace  v.  State  (1894)  33  Tex.  I 
Orim.  Rep.  178,  26  8.  W.  68. 

In   Meroer  v.   State   (1907)   52  Tax. ,      „ 

Crim.  Rep.  321,  106  S.  W.  306,  an  infor- 1  properly  'instructed  the  jury  that  the 
mation  charging  that  the  defendant  did  (gnguage  was,  in  its  common  accepte- 
go  near  the  private  house  of  a  person  I  tion,  calculated  to  cause  a  breach  of  the 
and  did  then  and  there  curse  and  swear  ,  peace.  Heam  v.  State  (1879)  34  Ark. 
and  yell  and  shriek  and  use  loud,  abn- :  550. 

.sive,  vulgar,  obscene,  and  indecent  Ian- 1  But  an  ordinance  prohibiting  disor- 
gnage  in  a  manner  calculated  to  disturb ;  derly  conduct  "calculated  to  di^'urb  the 
the  inhabitants  of  said  private  house,  is '  peace  of  the  citizen"  is  not  violated  by 
sustained  by  evidence  that  defendant  ]  the  use,  in  the  presence  of  a  man,  of  an 
came  to  the  owm  of  a  house,  who  was  :  obscene  word,  in  an  ordinary  tone,  with- 
working  in  bis  yard,  and  engaged  in  con- ,  out  anger,  and  under  circumstances  not 


W.  I 

Where  the  defendant,  with  his  pistol 
in  his  pocket,  which  was  partly  drawn 
during  a  part  of  the  altercation,  ap- 
proached one  of  a  number  of  men,  who 
bad  a  spade  in  his  hand  during  the 
greater  part  of  the  time,  and  said : 
"Don't  you  owe  me  $2.50?"  And  the  per- 
ion  addressed  replied:  "Yes:' I  owe  you 
for  marrying  me,  and  I  will  pay  you  in 
com;"  and  the  defendant  responded: 
"Damn  you,  and  your  corn,  too;"  and 
then,  turning  to  the  crowd,  said:  "Any 
man  that  made  fun  of  my  dinner  is  a 
damned  son-of-a-bitch,  and  his  mother  is 

baatard,"^it  was  held  that  the  court 


versation,  and  used  profane  language, 
and  alluded  t«  the  prosecutor  as  a 
damned  liar. 

The  oonversation  must  be  loud  under 
the  statute  making  it  an  ofFense  if  any 


calculated  to  offend  the  hearer  o 

a  breach  of  the  peace.    Daniel  v.  Athens 

(1900)  110  Oa.  289,  34  S.  E.  1016. 

"L'nder  a  conviction  for  using  violent, 
abusive  language    to  and  concerning  i 


person  or  persons  shall  wilfully  disturb  ^  person,  under  circumstances  reasonably 
the  peace  of  any  neighborhood,  or  of  |  calculated  to  provoke  a  breach  of  the 
any  family,  or  of  any  person,  by  loud  1  peace,  the  relative  size  of  the  partiea 
and  offensive  and  indecent  conversation. '.does  not  uSec.t  the  issue.  Deaton  v. 
State  V.  Haggard  (1S89)  80  Mo.  App.  i  State  (1908)  53  Tex.  Crim.  Rep.  393,  110 
286.  S.  W.  69,  arising  under  the  statute  pro- 

In  State  v.  Sturges  (1892)  48  lIo.|viding:  "If  any  person  shall,  in  the 
App.  263,  it  was  held  that  the  evidence  '  presence  or  hearing  of  another,  curse  or 
waa  aufBeient  to  sustain  a  conviction  no-  abuse  such  person,  or  use  any  violently 
der  the  same  statute,  but  the  judgment  |  abuaive  language  to  such  person  eon- 
was  reversed  on  account  of  misdirec-  j  eeming  him  or  any  of  his  female  rela- 
tion. 1  tives,  under  circumstances  reasonably 
I..R.A.1918F. 


!U4       AKKO.— BREACH  OK  1 


CK—INMLLTIXU  OH  DIIWRDKRLV  LAXGUAGK. 


calculated  to  provoke  h    breach  of  the 
jjeace,  he  shall  he  deemed  guilty,  etc."       ! 

A  conviction  of  using  tibuaive  lan- 
guage calculated  to  bring  about  a  breach 
of  the  peace  is  sustained  b,v  evidence 
that  the  defendant  said  to  another  man, 
"If  you  say  that  I  did  not  pay  your 
brother  for  the  seed  he  let  me  have,  you 
are  a  liar."  Easter  v.  State  (1913)  71 
Tex.  Crim.  Rep.  370,  KiO  S.  W.  74. 

An  information  charging  that  the  de- 
fendant did  then  and  there  unlawfully, 
in  the  presence  and  hearing  of  A.  B., 
curse  and  abuse  said  A.  B.  in  a  manner 
reasonably  calculated  to  provoke  a 
breach  of  the  peace,  vhen  the  language 
of  the  statute  is  "under  circumstances 
reasonably  calculated,"  etc,  is  sufficient, 
though  the  language  is  not  exactly 
synonymous.  Trezevant  v.  Stale  (1905) 
47  Tei.  Crim.  Rep.  502,  84  S.  W.  828. 

Violent  words  cannot  excuse  like  vio- 
lent words,  but  the  gury  may  consider 
the  provocation  in  mitigation  of  the 
punishment.  Moore  v.  State  (1887)  50 
AJk.  25,  6  S.  W.  17, 

And  the  offense  of  cursing  a  prosecu- 
tor under  circumstances  calculated  to 
provoke  a  breach  of  the  p«ace  is  not  ez~ 
cused  by  the  fact  that  the  prosecutor 
cursed  the  defendant  first.  Christmas  v. 
Slate  (1898)  —  Tex.  Crim.  Rep.  — ,  44 
S.  W,  175,  where  the  appellate  court  bo 
observed  in  commenting  with  approval 
on  an  instmction  permitting  the  jury  to 
take  in  mitigation  the  fact,  if  it  was  a 
fact,  that  the  prosecutor  used  threaten- 
ing, abusive,  or  discourteous  language  to 
(he  defendant,  etc.  A  similar  charge 
was  approved  in  Wntkins  v.  State 
(1898)  —  Tei.  Crim.  Rep.  — ,  44  S.  W. 
507. 
Offense  of  words  teudlnK  to  create  » 

breaoh  of  the  peace. 

Where  a  person  and  a  constable  de- 
miinded  that  a  third  person  go  about  his 
business  and  leave  them  alone,  and  the 
))erson  addressed  contended  with  both  of 
them  and  employed  profane  and  angry 
words  in  doing  so,  it  was  held  that  the 
words  employed  by  him  tended  to 
breach  of  the  peace, — that  they  incited 
to  immediate  violence.  Slate  v.  Clark 
(1908)  64  W.  Va.  625.  63  S.  E. 
(where  the  question  arose  in  relation  to 
the  charge  of  the  court,  the  person  who 
used  the  words  being  accused  of  murdpr- 
ing  the  constable). 

Where  an  ordinance  made  it  an  of- 
fense to  "address  to  another,  or  utter  in 
ihe  presence  of  another,  any  words,  Ian- 
suage,  or  expression,  having  a  tendency 
to  create  a  breach  of  the  peace,"  it  was 
l,.K.A.lillSF. 


held  that  to  constitute  the  offense  the 
words  must  either  be  addressed  to  or 
ipoken  of  the  person  whom  they  have  a 
tendenc.y  to  incite  to  a  breach  of  the 
peace.  Ks  parte  Kearnv  (1880)  55  CaL 
212. 

Where  the  defendant  was  charrged 
with  having  used  certain  abusive  lan- 
guage toward  and  in  the  presence  of  the 
complainant,  intending  thereby  and 
'hich  naturally  tended  to  cause  a  breach 
of  the  peace,  the  court  considered  that 
some. of  the  words  did  not  justify  a  con- 
viction in  the  absence  of  evil  intent,  but 
ither  words  would  warrant  a  conviction 
without  reference  to  the  intent;  and  as 
the  complaint  charged  intent,  it  was  er- 
ror to  take  the  intent  from  the  jurv. 
State  v.  Shelbv  (1905)  95  Uiun.  U5.  inS 
N.  W.  725. 

The  offense  of  using  wilhont  provoca- 
tion opprobrious  words  or  abusive  lan- 
guage to  or  of  another,  in  his  presence, 
tending  to  cause  a  breach  of  the  peace. 
ras  committed  where  the  defendant's 
attle,  having  been  running  at  large  on 
the  prosecutor's  premises,  were  taken  up 
and  impounded  under  the  stock  law,  and 
the  defendant  invaded  the  premises  and 
endeavored  to  release  the  cattle  from  the 
pound,  which  attempt  was  resisted  bv 
the  prosecutor's  wife,  to  whom  the  de- 
fendant said,  "Go  to  hell.  God  damn 
"  Raderee  v.  State  (1886)  78  Ga- 
335. 

Whether  there  is  suSlcient  provoca- 
tion is  for  the  .iurv-     Headers  v.  State 

"15)  96  (H.  299,  '22  S.  E.  527;  W'il- 
liams  v.  State  (1898)  105  Oa.  60S,  31  S. 
E.  38;  Echols  v.  State  (1899)  110  Oa. 
257,  34  S.  E.  389;  Hanson  v.  State 
(1901)  114  aa.  104,  39  S.  E.  942;  Fish  v. 
State  (1905)  124  fla.  416,  52  S.  E.  727; 
.lackson  v.  State  (1913)  14  Ga.  App.  10. 
80  S.  E.  20. 

Where  there  was  a  line  fence  between 
the  premises  of  the  defendant  and  those 
of  the  prosecutor's  father,  and,  iu  the 
absence  of  the  defendant,  the  prosecu- 
tor and  his  father,  with  others,  tore 
down  the  fence  and  moved  it  to  another 
place,  and  were  thus  engaged  when  the 
accused  carae  upon  the  scene,  and  he 
then  used  the  language  for  which  he  was 
indicted,  it  was  for  the  jury  to  say 
whether  there  was  a  provocation,  and  if 
so,  whether  it  was  sufficient  to  justify 
the  accused  in  the  language  attributed 
to  him.  Meadera  v.  State  (1895)  96  Oa. 
299,  22  S.  E.  527. 

Whether  the  words  were  of  such  a 
character  that  the  use  of  them  was  cal- 
culated to  cause  a  breach  of  the  pence. 
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or  wbetber  there  was  pvovoflation  su£- 
licieat  to  ezeuse  tbeir  nse,  are  qnestioos 
for  th«  jury;  and  it  is  error  for  the 
judge  to  instruct  the  jury  as  a  matter  o£ 
law  that  the  words  alleged  are  opprobri- 
ous and  attusive  within  the  meaaing  of 
the  statute,  and  that  a  given  state  of 
tacts  would  not  be  provocation  for  tbeir 
U9e.  Fish  v.  State  (1905)  124  Ga.  416, 
52  S.  E.  727.  Followed  in  Jackson  v. 
State  (1913)  14  Oa.  App.  19,  80  S.  E. 
20. 

While  the  question  of  provoiration  is 
for  the  jury,  it  was  held  no  error  to  re- 
fuse to  instruct  them  that  if  the  com- 
plainant swore  to  a  lie  in  a  case  against 
■he  defendant,  they  could  determine 
whether  that  was  provocation  for  the 
itefendant  lo  Bay  to  him,  "You  snore  a 
Clod  damned  infernal  lie,  Ood  damn 
vou."  Dver  v.  Sute  (1806)  99  0*.  20, 
50  Am.  St.  Kep.  228,  25  S.  E.  600. 
V»riDti«  other  statutory  offenaes. 

A  conviction  of  breach  of  peace  from 
using  language  calculated  to  bring  on  a 
liifticulty  was  sustained  by  evidence  that 
the  defendant  called  the  prosecutor  a  God 
damn  liar.  Johnson  v.  State  (1902)"— 
Tex.  Crim.  Rep.  — ,  fiC  S.  W.  1097. 

A  charge  that  the  defendant  was  guil- 
ty of  using  a  profane  epithet  towards 
the  complainant  at  her  residence  charges 
no  offense  under  the  statute  providing  a 
]uiiiiahment  for  all  persons  who  "shall 
make,  aid,  countenance  or  assist  in  mak- 
ing any  improper  noise,  riot,  disturb- ! 
ance  or  breach  of  the  peace  in  the  streets 
and  highways  or  elsewhere  within  the  J* 
city."  State,  Anderson,  Prosecutor,  v. 
Camden  (1890)  52  H.  J.  L.  289,  19  Atl. 
539,  holding  that  the  word  "elsewhere" 
meant  other  pubUc  places,  as  the  statute 
tras  intended  to  prohibit  otTeuses  of  a 
pnblie  character.  The  court  further 
said:  "And  the  act  itself  set  fovth  must 
itppear  to  be  such  as,  by  reason  of  its 
noisy,  riotous  character,  or  its  disturb- 
ing or  indecent  features,  amounts  to  a 
breach  of  the  peace," 

In  People  v.  Pabon  (1909)  15  P.  R.  E. 
198.  it  was  held  that  the  offense  of  dis- 


,  noisy  or  offensive  manner,  and  the  word 
itself  not  being  rude  or  unseemly. 

A  statute  providing  a  punisbment  for 
"every  person  who  shall  disturb  or  break 
the  peace,  or  stir  up  or  provoke  coDlen- 
tion  and  strife  by  following  .or  mocking 
any  person  with  aeurrilous  or  abusive  or 
indecent  language,  or  gestures,  or  noise," 
is  violated  where,  there  having  arisen  a 
controversy  between  the  defendant  and 
K.  on  one  day,  the  defendant  became 
very  much  enraged  against  K.,  and  ou 
the  following  day  went  to  the  place 
where  K.  was  and  addreased  to  him  abu- 
sive and  insulting  language,  as  the  strife 
and  contention  mentioned  may  be  evi- 
denced by  passionate  words,  looks,  and 
gestures  without  blows;  for  example,  ex- 
citing the  bad  passions  of  K.  so  that  he 
replied  with  like  violent  and  opprobrious 
language.  State  v.  Warner  (1867)  34 
OouL  276. 

In  State  t.  Benedict  (1839)  11  Vt. 
236,  34  Am.  Dec.  688,  the  court  sustained 
a  conviction  under  a  statute  making  it  qn 
offense  that  a  person  shall  in  auy  man- 
ner disturb  or  break  the  peace  by  threat- 
ening, and  held  that  the  court  correctly 
instructed  the  jui-y  "that  if  they  be- 
lieved the  threats  were  made  by  the  re- 
spondent, with  intent  to  put  Mrs.  Bene- 
dict in  fear  of  her  life,  or  other  bodily 
harm,  and  that  they  were  so  made  as  lor 
be  calculated  to  produce  such  effect  ujv 
on  a  person  of  ordinary  sagacity  and 
forecast,  and  that  they  did  produce  this 
effect,  they  would  be  warranted  in  find- 
erdu-t  against  the  respondent, 
notwithstandiug  those  threats  were  not 
made  in  the  presence  of  Mrs.  Benedict, 
or  under  sucji  nriumstaaces  as  to  in- 
duie  a  belief  of  immediate  personal  vio- 
lence ihe  oouit  observed  that  what- 
ever was  once  thout,ht  upon  the  subject, 
It  IS  now  well  settled  that  mere  threats 
in  words  not  written  is  not  an  indicta- 
ble ofTense  at  eomraon  law. 

In  State  v.  Archibald  {1887)  59  Vt. 
549,  59  Am.  Rep.  755,  9  Atl.  362,  the 
court  sustained  a  conviction  under  the 
statute  which  provided  a  punishment  for 

person  who  disturbs  or  breaks  the  pnb- 


,  ■  ^L  .  ,■  .a  person  wno  aiaiuros  or  ureuKS  lue  uuo- 


chained  where  the  complaint  alleged 
that  the  defendant  conducted  himself  in 
n  disorderly  and  offensive  manner 
towards  the  complainant,  calling  him 
''maleriado"  (low-lived),  and  thus  dis- 
Inrbed  the  public  peace,  as  the  word  was 
not  in  its  nature  of  such  scope  and  force 
that  it  could  disturb  the  peace  or  tran- 
()aillity  of  the  complainant,  it  not  being 
alleged  that  the  word  waa  said  in  a  loud 
voice  or  in  a  threatening  tone  or  in  a 
I^H.A.1018F.  t 


defendant  was  charged  with  quarreling 
with  the  prosecutor  by  cursing  and 
swearing  at  him  and  by  calling  him  op- 
probrious, indecent,  and  obscene  names, 
and  it  was  held  that  the  statute  did  not 
require  an  allegation  of  an  intent  to 
break  the  public  peace. 
'Where  the  words  bb«  Midrasaed  to  am 

Tn  Heath  v.  Hagen  (1907)  135  ^Of^le 
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495,  113  N.  W.  342,  in  sustaining  an  in- 
struction that  any  names  the  plaintiff 
may  have  called  a  police  officer  would 
not  of  themselves  justify  him  in  making 
an  arrest,  it  waii  stated  that  abusive 
words  addressed  to  an  officer  do  not 
.jnstify  bim  in  making  an  arrest  unless 
they  amount  to  a  breach  of  the  peace. 

That  a  person  while  under  arrest  and 
being  token  lo  the  station  house  applied 
a  vile  name  to  the  officer,  there  being  no 
evidence  that  the  remark  was  made  in  a 
loud  voice  or  public  manner,  cannot  he 
deemed  disorderly  conduct  tending  to  or 
intended  to  promote  a  breach  of  the 
peace.  People  v.  Lukowsky  (1916)  94 
Misc.  500,  159  N.  Y.  Supp.  599,  where 
the  court  said:  "The  law  does  not  con- 
template that  the  officer  would  assault  a 
person  in  his  custody  by  reason  of  a  re- 
mark addressed  to  him,  yet  in  no  other 
way  could  the  remark  tend  to  provoke  a 
breach  of  the  peace." 

A  conviction  for  disturbing  the  peace 
by  cursing  and  swearing  in  a  public 
place,  to  wit,  the  street,  cannot  be  sus- 
tained when  the  evidence  showed  that 
the  only  cursing  in  the  street  done  by 
the  defendant,  was  when  she  was  resist- 
ing arrest  by  the  officer,  and  it  seems 
probable  from  the  report  that  the  arrest 
was  wronffful.  'Williams  v,  State  (1886) 
21  Tex.  App.  256,  17  8.  W.  624. 

In  State  v.  Moore  (1914)  I6fi  N.  0. 
371,  81  S.  E.  693,  where  the  defendant 
was  charged  with  the  violation  of  an  or- 
dinance" in  that  she  did  curse  on  the 
streets,  loud  enoi^fh  to  be  heard  by  those 
passing  by,  in  a  disorderly  manner,  and 
on  the  streets  of  the  town,"  the  proof 
was  that  she  had  been  arrested  for  vio- 
lating an  ordinance  and  had  given  a 
bond  for  her  appearance,  and  that,  as 
she  stepped  into  her  buggy,  she  was  cau- 
tioned by  the  policeman  who  had  arrest- 
ed her  not  to  drive  through  the  town, 
and  replied  to  him  that  she  would  drive 
"where  she  damned  please."  No  one 
heard  it  except  the  policeman.  It  was 
held  that  her  conviction  must  be  re- 
veraad,  but  the  terms  of  the  ordinance 
do  not  appear. 

An  offense  under  an  ordinance  which 
was  a  substantial  copy  of  the  Missouri 
statute  referred  to  in  State  v.  Maggard 
(1899)  80  Mo.  App.  286,  supra,  cannot 
be  committed  by  one  who  disturbs  the 
peace  of  the  village  marshal,  as  the  vil- 
lage marahal  is  not  a  person  within  the 
meaning  of  the  ordinance.  Salem  v. 
Coffey  (1905)  113  Mo.  App.  675,  88  S. 
W.  772,  93  S.  W.  281. 

But  in  De  Soto  v.  Hunter  (1909)  145 
L.R.A.1918F. 


Mo.  App.  430,  122  S.  W.  1092,  it  was 
held  that  a  police  officer  was  a  per^n 
whose  peace  might  he  disturbed  under 
a  city  ordinance  malting  it  an  offense 
wilfully  to  disturb  "the  peace  of  any 
person  or  persons  by  violent,  offensive, 
tumultuous  or  obatreperons  conduct  or 
carriage,  or  by  loud  or  unusual  noises, 
or  shall  use  toward  another  any  inde- 
cent, profane,  obscene  or  offensive  lan- 
guage calculated  to  provoke  a  breach  of 
the  peace,  ...  so  that  others  are 
disturbed  thereby;"  the  court  not  agree- 
ing with  the  case  of  Salem  v.  <>fFev 
(Mo.)  supra. 

And  the  offense  of  using  without  prov- 
ocation opprobrious  words  or  abusive 
language  to  or  of  another  in  his  pres- 
ence, tending  to  cause  a  breach  of  the 
peace,  may  be  committed  by  the  use  of 
such  words  to  or  of  an  officer  who  has 
the  user  at  the  time  in  legal  custodv. 
Elmore  v.  State  (1914)  15  Oa.  App.  461, 
83  S.  E.  799. 

It  may  be  noted  that  it  was  held  in 
Davis  V.  Burgess  (1884)  54  Mich.  514,  52 
Am.  Rep.  828,  20  N.  W.  540,  that  loud. 
boisterous,  profane,  and  insulting  lan- 
guage to  a  police  officer  in  the  public 
streets,  continued  and  repeated  where 
people  were  constantly  passing,  consti- 
tutes a  breach  of  the  peace. 

See  also  Com.  v.  Harris  (1869)  101 
Mass,  29,  relating  to  public  peace,  and 
referred  to  in  the  note  in  32  L.B  A. 
(N.S.)  505. 

For  right  of  officer  to  arrest  withoni 
a  warrant   one  using  abusive   language 
[  toward  him,  see  the  note  in  13  L.B.A. 
(N.S.)  881. 
HlaoelloasoBi. 

In  Marcuchi  v.  Norfolk  4  W.  R.  Co. 
(1918)  —  W.  Va.  — ,  94  S.  E.  979.  it 
seems  to  have  been  held  in  effect  that 
a  person  who  iittempts  to  force  his  way 
into  the  coach  of  a  train  and  persists  in 
the  attempt  when  the  conductor  detains 
him  on  the  steps,  and  who  continues  to 
use  loud,  vulgar,  obscene,  and  profane 
language  in  the  presence  of  the  conduc- 
tor and  other  persons,  is  gniltv  rf  a 
breach  of  the  peace;  but  it  seems  doubt- 
ful whether  thia  was  necessary  to  the  de- 
cision of  the  cose. 

Where  the  statute  provided:  "No  per- 
son shall  address  any  offensive,  derisive. 
or  annoying  word  to  any  other  person 
who  is  lawfully  in  any  street  or  other 
pjblic  place,  nor  call  him  by  any  offen- 
sive or  derisive  name,  or  make  any  noise 
or  exclamation  in  his  presence  and  hear- 
ing, with  intent  to  deride,  offend,  or  an- 
noy him.  or  to  prevent  him  from  pursn- 
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ing  his  lawful  business  or  occupation," 
it  was  held  that  the  presence  of  others 
than  the  offender  and  the  person  ad- 
dressed was  not  neeeseary  to  complete 
the  offense,  and  that  it  was  no  objection 


that  the  place  in  the  hii^hway  where  the 
words  were  spoken  was  40  rods  distant 
from  any  dwelling  house.  State  v.  Mc- 
Connell  (1900)  70  K.  H.  294,  47  Atl. 
2671.  B.  B.  B. 


NORTH  DAKOTA  SUPREME  COCRT. 


OTTO  A.  HAGEN  et  al.,  Respta. 


<36  N.  D.  471,  162  N.  W.  704.) 

Tax  —  succession  —  aliens  —  dlscrlnil- 

].  Soction  SOTT  of  the  Compiled  Laws  of 
i013.  which  impouB  n  tsK  of  26  per  cent 
on  the  inheritance  of  nonresident  aliens  as 
opposed  to  a  tax  of  1}  per  cent  tui  the  in- 
heritances of  citizens  and  rtttdent  (Uienti 
residing  in  the  United  States  is  not  in  vio- 
lation of  §  20  of  article  1  of  the  Constitu- 
tion of  North  Dakota,  which  provides  that 
"no  citizen  or  class  of  citiiwns  shall  be 
•iranted  pr!viIeg:eK  ur  immunltieK  which  np- 
on  tlie  same  terms  shall  not  lie  granted  to 
all  citizens."  Nor  is  it  in  violation  of  §  11 
ot  article  1,  which  provides  that  "iaws  of 
a  general  natnre  shall  have  a  uniform 
operation."  Nor,  where  the  decedent  was  n 
citizen  of  the  United  States  and  residing 
therein,  is  it  in  violation  of  article  6  of  tlie 
Treaty  of  Amity  and  Commerce  between 
Norway  and  the  United  States,  and  wliich 
provides  that  "the  siihjeds  ot  the  contract- 
ing parties  in  the  respectire  states  may  free- 
ly dispose  of  their  Roods  and  effects  either 
by  testament,  donation  or  otherwise,  in  fa- 
vor of  such  persons  as  thty  think  proper ; 
and  their  heirs,  in  whatever  place  they  sliail 
reside,  shall  receive  tlie  succession  .  .  . 
ab  intestato.  either  in  person  or  by  their 
attorney,  without  havinif  occasion  to  taku 
out  letters  ot  natursliintion.     These  inheri- 

Headnotes  by  Bbuce,  Ch.  J. 

Xole.  — The  constitutionality  ot  succes- 
sion taxes  is  treated  in  the  notes  to  Rod- 
man V.  Com.  33  L.R.A.(N.S.)  5B2.  and  State 
ex  rel.  Isc  v.  Cline,  BO  L.R.A.(N.8.)  001; 
and  ace  later  cases,  Carter  v.  Craig.  52 
L.R.A.(N.S.)  211;  State  ei  rel.  Graff  v. 
FrobaU  Ot.  t..R.A.lS16A,  901;  State  v. 
Sfollier,  L.R.A.lBlflC.  561:  Strauss  v.  State, 
L.R.A.1017E,  90»;  and  Ee  MeKelwav,  L.R.A. 
1917E.  1143. 

For  validity  of  discrimination  against 
aliens  by  Inheritance  Tax  Law  as  afTected 
bv  treaties  with  foreign  governments,  see 
notes  to  Re  Stixrud,  33  L.R.A.(N.S.)  632, 
and  He  Peterson.  L.R.A.IOIBA.  474,  and  la- 
ter cases,  Re  Moynihan  L.R.A.1(>16D,  1127, 
and  Strauss  v.  SUte,  L.R.A.1BJ7E,  900. 

IJ.R.A.1018F 


tances.  as  well  as  the  capitals  and  effect x, 
which  the  subjects  of  the  two  parties,  in 
changing  their  dwelling,  stiatl  be  desirous 
of  removing  from  the  place  of  their 
abode,  shall  Iw  exempted  from  all  duty 
called  'droit  de  detraction,'  on  the  part  ot 
the  governments  of  the  two  states  respec- 
tively." 
For  other  oases,  see  ConttittUional  iiair,  II, 

a.  2.   6;   Ttare*,    V.  h;   Treaties,  in  Dig. 

I-S2  X.  S. 
ConslUutlonal  law  —  right  to  Inlierlt. 

2.  The  right  to  inherit  or  to  take  by  will 
and  the  rig-ht  to  devise  and  to  bequeath 
are  not  natural  and  inalienable  rigbi«.  nor 
are  they  guaranteed  by  the  Ktate  or  Federal 
Constitutions. 

For  other  oaaea,   see   Ta»e*,   F.  a,   tn   Dig. 

1-52  K.  8. 
.\llen  —  rights  —  descent. 

3.  The  alien,  in  the  absence  of  permissive 
legislation,  has  never  been  allowed,  as 
against  the  sovereign  state,  to  take  by  de- 
scent or  even  by  will. 

For  olker  cases,  see  Descent  and  Dittrtbu- 

tion.  I.  b,  in  Dig.  i-iii  .V.  8. 
Deaocnt  —  alien  —  statutory  rlKlit. 

4.  Statutes  which  change  the  common  law 
and  which  allow  aliens  to  take  by  will  or 
to  inherit  are  not  to  be  looked  upon  in  the 
light  of  a  recognition  or  e^ctension  of  any 
prcvioTisly  existing  right  belonging  to  snch 
aliens,  but  rather  as  a  fresh  grant  or  a 
right  or  a  statute  of  grace  which  the  state 
chooses  to  confer. 

For  other  rases,  See  Dnsoent  and  Di»tTibu- 

lion  I.  b.  in  Dig.  1-52  N.  8. 
Tax  —  export  —  Inherltanec. 

5.  There  is  a  wide  distinction  between  a 
tax  on  the  right  to  export  or  to  carry  out 
of  a  state  property  after  it  has  passed  t.> 
an  lieir  or  legatee  and  liaa  become  his,  and 
a  tax  on  the  pr^^erty  before  it  passes  to 
him;  or  a  tax  upon  his  right  to  receive,  or 
of  the  deceased  te  devise  and  bequeath. 
For  other  coses,  see  Taxes,  V,  a,  in  Dig.  l-6t 

y.  8. 

Same  —  dlacrlmlnaikiit  — •  right  to  com- 
plain. 

0-  A  citizen  of  a  foreign  country,  resid- 
ing therein,  has,  in  the  absence  of  express 
treaty  right,  no  reason  to  complain  that 
his  inheritance  is  taxed  more  than  that  of 
a  ffllow  alien  who  resides  in  the  United 
States,  but  not  in  the  state  where  the  de- 
ceased resided,  or  of  the  probate  of  the  will. 
For  other  cases,  see  Taxes,  V.  6,  tn  Dig.  1-5J 

if.  8. 
Same  —  class  legislation. 

7.  The  wealth  and  prosperity  of  Califor- 
nia or  of  any  other  state  in  the  Union  is  of 
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vital  imporbtnce  to  tbe  people  of  North  Da- 
kota. A  statute,  tlierefore,  which  diec^rimj' 
nntea  in  the  matter  of  the  amount  of  an  in- 
heritance tax  between  a.  citizen  and  resident 
of  Norway  and  a  citizen  of  Norway  resid- 
ing; in  California,  or  any  otlier  Btat«  of  tile 
L'niun,  i*  not,  for  that  rensoii,  void  on  the 
ground  of  class  legiitlation. 
For  other  cases,  see  CifnatHutional  l^ir,  II. 

o,  i,  w  Dig.  1-52  y.  S. 
Treaty  —  Inherititnce  —  a|>pllcablll(y. 

8.  Article  6  of  the  Treaty  of  Amity  and 
Ckimmerce  between  the  United  Stfttes  and 
the  Kingdom  of  Norway  is  ooly  applicable 
to  the  estates  of  decedents  who  were  citi- 
xenH  of  Norway  leaving  property  in  the 
United  States,  and  citizens  of  tiie  United 
States  leaving  property  in  Norway,  and 
those  inheriting  from  then),  and  is  not  ap- 
plicable to  tbe  c^tateK  of  di-eedents  who  were 
I'itizenH  of  the  United  States. 
For  othtr  catet,  tee  TrcatiKt,  in  Dig.  1-52 

X.  S. 
Dcftnllioit  —  "droit  do  ilctrarilon." 

n.  The  term  ''droit  de  detraction"  means 
H  tax  which  ifl  levied  on  the  right  of  re- 
moval of  property  from  one  state  to  another, 
and  doen  not  include  an  inheritance  tax, 
which  is  merely  a  tax  upon  the  right  to 
<levi8e  and  to  inherit. 
For   other  cases,  see   Tiim-s,   I",   a,  in  Dig. 

1-52  s.  a. 

Treaty  —  const rnct ion  —  Judicial  legU- 

10.  TliG  general  rule  that  treaties  should 
1)e  liberally  construed  so  as  to  carry  out  the 
apparent  intention  of  the  parties,  t«  se- 
cure equality  and  reciprocity  between  tliem, 
does  not  justify  a  state  court  in  judicially 
legislating  as  against  the  right  of  the  statv 
and  its  taxing  power,  and  in  adding  words 
to  a  treaty  so  as  to  make  it  applicable  to 
the  estate  of  citizens  of  the  United  States 
in  the  United  l^tates,  when  by  its  terms  it 
IK  only  applica<>1e  to  the  estates  of  aliens, 
or  to  the  estate*  of  citizens  of  the  United 
(States  who  reside  in  a  foreign  country. 
For  other  eases,  see  Treaties,  in  Dig.  1-52 

«.  S. 

(Robinson,  J,,  dissents.) 
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ft  PPBAL  by  intervener  from  an  order  of 
1\  the  District  Court  for  Cass  County  re- 
versing ui  order  of  the  County  Court,  Ax- 
ing the  amount  of  an  Inheritance  tax  to 
he  paid  on  the  legacy  of  respondent  Skar- 
dorud.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  (ieorg«  E.  Wallace  and  F.  E. 
I'acknrd  for  appellant. 

Jlessrs.  Ii"owler  &  (Jrci-il.  U>r  rcrt]Hin<l- 
ent  Skarderud; 

Respondent  Skarderud  (-annul  lie  legally 
I'ompelled  to  pay  it  any  greater  or  other 
rate  than  is  chargeable  against  her  brother. 

I..R.A.lai8F. 


Otto  A.  llageti.'  tut  the  law  in  <|uestiMt  is 
unconstitut  ioual. 

Gulf,  C.  4  8.  F.  R.  Co,  v.  Ellia,  185  V. 
S.  156,  41  L.  ed.  DOS,  IT  Sup.  Ct.  Rep. 
255;  Beleal  v.  Northern  P.  R.  Co.  15  N. 
D.  32S,  108  N.  W.  38.  11  Ann.  Cas.  !iil. 
20  Am.  Neg.  Rep.  453;  Edmonds  v.  Ifcr- 
brandson,  2  N.  D.  273,  U  L.R.A.  72.>,  M\ 
N.  W.  070;  State  ex  rel.  Pell  v.  Newark. 
40  N.  J.  L.  71;  Ayars's  Appeal,  122  Ps- 
2ee,  2  L.R.A.  .'i77,  10  Atl.  350;  State  ex 
rel.  Richards  v.  Hammer,  42  N.  J.  L.  435; 
Chicago.  M.  A  St.  P.  R.  Co.  v.  Westl.v. 
47  L.R.A.(N.S,)  n7,  102  C.  C.  A.  65,  17^ 
Fed.  010;  Nunnemaclier  t.  State,  121)  Wis. 
IflO,  0  L.B.A.(N.K.)  121,  108  N.  W.  62T, 
n  Ann.  Cas.  711;  Magoun  t.  Illinois  Tmn 
&  Kav.  Bank,  170  U.  S.  283,  42  L.  ed.  1037, 
18  Sup.  Ct.  Rep.  594;  State  v.  Hamlin,  8G 
Me.  41)5.  26  LJt.A.  632,  41  Am.  St.  Rep. 
569,  30  Atl.  76;  Plunimer  v.  Boraheim.  8 
N.  D.  aHo,  90  N.  W,  880;  Aagell  t.  Cass 
County,  11«N.  D.  2(l.'i,  Bl  N,  W.  72;  State 
ex  rel".  Dorval  v.  [Inmiltoii,  20  N.  D.  592, 
120  S.  W.  910;  Truax  v.  Raich.  239  U.  P. 
33,  00  L.  ed.  131,  L.R.A.lBieD,  545,  36 
Sup.  Ct.   Rep.  7,  Ann.  Cas.   1917B,  283. 

And  even  though  it  be  held  constitutional, 
it  is  not  applicable  to  her  because  of  the 
treaty  existing  between  Norwav  and  the 
United  RUtes. 

Hauenstine  v.  Uvnham,  100  U.  S.  483. 
25  I,,  ed.  028;  Geofro.v  v.  Riggs.  13-1  U. 
8.  258,  33  L.  ed.  042,  10  R«p.  Ct.  Rep.  aWJ: 
Re  Stixrud,  i>8  Wash.  339,  33  L.R,A.(N.S.> 
832,  100  Pac.  343,  Ann.  Cas.  iei2A,  f>M; 
Adams  v.  Akerlund,  168  111.  632,  48  N.  E. 
454;  Ericksou  v.  Carlaon,  B5  Xeb.  182.  ]4S 
N.  W.  362 ;  Den  ci  dem.  University  t.  Miller, 
14  N.  C.  (3  Dev.  U.)  188;  Re  Peterson,  168 
Iowa,  511,  L.R.A.1016A,  469,  151  N.  \V.  06: 
Re  White,  42  Wash.  360,  84  Pac.  831: 
Knowlton  v.  Moore.  ITS  U.  8.  41.  44  I- 
ed.  Ilfil).  20  Sup.  Ct.  Rep.  74T. 

Brure.  Ch.  J.,  delivered  tbe  opinion  "i 
the  court: 

This  is  an  appeal  from  an  order  nri'i 
judgment  of  the  district  court  of  Cass  (onn- 
ty,  reversing,  an  order  of  the  county  court, 
fixing  the  amount  of  the  inheritance  tax 
to  be  paid  on  the  legacy  of  the  respondent 
Elina  A,  Skarderud. 

Elina  A.  Skarderud  is  a  subject  and  resi- 
dent of  Norway.  She  has  a  Bist.-r  anA 
brother,  one  reiiiding  in  Fargo,  and  the 
other  in  California,  both  of  whom  are  cit:- 
Hens  of  the  United  States.  These  three  are 
collateral  heirs,  and  by  will  are  given  the 
entire  property,  reni  and  personal,  of  Mar- 
tin A.  Hagen,  deceased,  who  in  his  lifetime 
was  a  citiien  of  tlie  United  States,  ilorai- 
iled  in  Fargo,  Cass  Coiuity,  North  Dakota. 
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<it  tlie  Inlu'ritance  Tax   Law  hs  applied 
the    iv»pond?n(    El  in  a   A.   Sknrdrrnd. 
to  the  oth*r   heirs,  it   is  conwdeU  the  ) 
i^   Intvfu)  and   \e  pajnlile  on  a   haniv  ot   1^ 
l>er   emt   up   tii   ^25,000.   and   £1    prr   t^ent 
on   the  excrae.     The  la\   compnted   afcainit 
the  tihar«  of   Ktina   A.  Sl^ard^nul   "a 
the  rat*  of  25  per  eent,  whieh  \^  the  amount 
reijiiired  bv  the  statute  to  h«  taxed  in 
case  of  aliens'  who  are  not  retideala  of  the 
t'riited   Statea. 

The  part  of  the  Hot  Comp.  Ijhtr  1913  S 
SII77.  u'hieh  i»  in  diipnte  rends  as  foliowa; 
"I'lion  the  transfer  nf  property  ih  any  man 
iier  hereini>efore  deaerihed  to  or  for  the  um 
nf  eollateral  relationH  or  utranpers  in  blood 
uhn  are  atit-nM  not  raiding  in  thr  Vnitrd 
.■<latr»,  or  to  or  for  the  npe  of  any  rorpore- 
tion  whieli  Ih  not  ehartered  i>y  the  anthor- 
ity  of  the  government  of  th>-  United  States 
or  of  any  slate,  a  t»K  of  twenty-five  per 
lentURi  shall  be  levied  and  eollepted." 

It  ix  contended  that  thin  clause  viotatea 
S  II  of  artirle  1  of  the  Conotiliition  of 
[lie  Htate  of  North  Dakota,  whieh  provides 
limt  ''latTs  of  H  ^neral  natnre  shall  have 
a  uniform  operatioii." 

AIsK)  *i  20  of  artirte  1.  which  provide»i 
that  "no  speeia)  privileges  or  immunitiei) 
i-hall  ever  be  (jranttd  whieh  may  not  be 
Hiterert,  re^-oked  or  repealed  by  the  legisla- 
live  asHpmblv:  nor  shall  any  citizen  i>r  olas>" 
of  citizens  be  grunted  privile)iei>  or  ini' 
in  unities  which  upon  th<'  same  term^ 
i-hal1   not   lie  f^'anted  to  all  eilizens," 

It  is  alao  contended  that  the  aet  violntei 
tlie  provision  of  article  6  ot  the  Treaty  of 
Amily  and  Commeree  whieli  was  entered 
into  between  the  fnited  States  and  Norwnv 
and  Sweden  in  17S3  (8  Stat,  at  T^  80). 
:ind  revised  by  article  17  of  the  Treaty 
of  Oommeree  and  N«vi);atlon  (if  1827  (R 
Stat,  at  I,.  3411),  and  later  still,  and  after 
the  separation  of  Norway  and  Kiveden,  re- 
aifirmed  between  the  several  natinn». 

It  is  clear  to  u^  that  J  20  of  article 
1  of  the  Con3(itiiiion  of  Xorlb  Dakota  lias 
no  connection  with  the  case  at  bar.  Tlic  re- 
aponitent  Klina  A.  Skarderud  is  eonce<ledIy 
not  a  citizen  of  Xorth  Dakota,  nor  of  the 
I'uiteil  -Sliitex.  The  const itutionni  provi- 
f-ion,  therefore,  lias  no  applicability  to  her. 
Magoun  v.  Illinoia  Trust  &  Sav.  Dank.  170 
t.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Bop, 
504;  :tlBger  V.  Qrima,  H  How.  400,  12  L. 
>-d.  lleH.  Even  if  the  tax  be  looked  upon 
as  a  limitation  on  the  rif[ht  of  the  dece- 
dent to  devise  and  he<|neatli.  the  limita- 
tion applies  to  all  citizens  and  alt  resi- 
dents of  North  Dakota,  and  therefore  does 
not  discriminate  as  to  any  privilege  or  any 
immunity.  Nor  do  we  believe  that  the  stat- 
ute in  any  way  violates  t)   11  of  article  1, 

l..l!.A.lf>lSI-'. 


HAGKX. 


1I40 


which  provides  that  ''laws  of  a  general 
nature  shall  linve  a  uniform  operation." 

It  ia  eortainly  nniform  as  to  all  dece- 
dents in  North  Dakota.  It  is  certainly  uni- 
form as  to  all  nonresident  aliens.  Magoun 
V.  Illinois  Trust  &  Sav.  Bank,  supra.  The 
only  criticism,  then  that  can  be  made 
against  it,  is  tliat  it  discriminates  against 
these  nonresident  aliens  as  compared  with 
citinens  of  the  I'nitcd  States  and  with  resi- 
dent atieni*. 

It  in.  of  coiiriie.  welt  established  that  a 
reasonable  clasiitication  does  not  subject 
a  laiv  to  the  taint  of  lack  of  uniformity, 
and  that  in  parsing  upon  the  question  the 
test  is  "a  just  and  natiiral  reasaii  of  ncL-cs- 
■ity  or  propriety  for  the  difTerenee  made 
by  the  law  in  the  liabilities  and  rights" 
of  the  members  of  the  several  classes. 
Chicago,  ^t.  &  St.  V.  fi.  Co.  V.  Weatliy  (('.  C. 
A.  «th  C.)  47  L.l{.A.(N.S.l  97.  102  C.  C.  A. 
6a.  17H  Fed.  010:  Re  McKennan,  t7  S.  D. 
136.  33  L.lt.A.(N.8.>  fi20,  130  N.  W.  33, 
Ann.  Cas.  lel3D.  745;  State  ex  rel.  Foote  v. 
Baiille.  97  Minn.  11.  6  L,R.A.(N.R.i  782. 
100  y.  W.  its,  7  .^nn.  Cas.  1056;  Frederiek- 
eon  V.  Louisiana.  23  How.  445,  16  L.  ed.  577. 
We  lielieve  that  there  is  "a  just  and  natural 
i-eason  of  necessity  or  proprietj'  for  tttc 
class  i  Heat  ion    which    is   made." 

We  must  start  with  the  premise  that  the 
right  to  inherit  or  to  take  by  will  and 
the  right  to  devise  and  heqneath  are  not 
natnrat  and  inalienable  rights,  nor  are  they 
guaranteed  bj'  the  state  or  Federal  Con- 
stitutions. Imt  are  entirely  within  the  con- 
trol of  the  sovereign  state.  United  State* 
V.  Perkins,  163  U.  S.  02!),  41  L.  ed.  2S7. 
16  Sup.  Ct,  Hep.  1073;  Magoun  v.  Illinois 
Trust  &  Sav.  Bank,  ITO  f.  S.  283,  42  I,, 
ed.  1037.  IR  Snp,  Ct.  Rep.  r>fl4. 

We  miwt  fjirther  recogniite  the  histori- 
cal and  legal  fact  that,  even  wlicn  tlie 
right  to  devise  and  to  bequeath  and  to  take 
hy  will  and  to  inherit  has  been  recognised 
by  atatute,  as  It  has  bi'en  genei-alty  through- 
out the  t'nited  Slates,  the  alien  has  never. 
in  the  absence  of  permissiYe  legislation, 
lieen  allowed,  as  against  (he  sovereign  state, 
to  take  hv  descent  or  even  by  will.  2  C. 
.1.  1054,  11)87:  C.mnolly  v.  Reed.  22  Idaho, 
20.  12.'i  Pac.  213.  We  must  also  adopt  Ibe 
premise  that  statutes  which  change  the 
common  law  and  which  allow  aliens  to 
take  by  will  or  to  inherit  are  not  to  be 
looked  upon  in  the  light  of  a  recognition 
or  extension  of  any  previously  existing 
right  lielonging  to  f-uch  aliens,  but  rather 
as  a  fresh  grant  or  a  right  or  a  statute  of 
grace  which  Ihe  Rlafe  chooses  to  confer.  2 
C.  .T.  1062;   Connolly  v.   Reed,  supra. 

We  may  also  add  that  we  seriously  ques- 
tion the  proposition  that  a  nonresident  alien 
can  invoke  the  prorisiona  of  the  state  and 
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Federal  Constitutione  a.t  all.  He  owes  no 
allegiance  to  our  flag  or  our  government 
He  may,  aa  far  ai  we  know,  be  plotting  our 
deBtruction.  Wh;  ahould  we  be  pTMUcned 
to  give  when  we  receive  nothing!  The  Con- 
atitution,  no  doubt,  foIlowR  the  flag.  But 
the  American  flag  does  not  ware  over  the 
continent  of  Europe.  See  Wunderle  v. 
Wunderie,  144  111.  40.  10  UR.A.  84,  33 
N.  E.  196.  We  merely  suggest  the  point, 
however,  and  make  no  holding  upon  it.  Be 
this  a«  it  may,  however,  we  believe  that 
there  is  a  valid  reason  for  the  diacrimina- 
tioD,  and  even  though  resident  and  non- 
resident aliens  are  not  treated  alike. 

It  must  indeed  be  appai«nt  to  all  that  * 
sovereign  state  must  have  the  right  to  im- 
pose a  higher  inheritance  tax  on  nonreri- 
dent  aliens  tlian  upon  ita  own  residents 
and  citizens.  Residents  and  citizens  to- 
gether tend  to  make  up  the  united  strength 
of  the  state  and  of  the  nation;  for  it  is  of 
men  and  women  that  states  are  made. 
Mager  v.  Grima,  9  How.  493,  12  L.  ed. 
1170. 

It  is  also  clear  that,  although  a  state, 
without  the  consent  of  Congress,  may  only 
levy  such  taxes  on  exports  aa  are  necessary 
for  executing  ita  inapection  laws  (Fed, 
Const.  3  10,  art.  1 ) ,  the  right  of  the  several 
states  to  control  the  disposition  of  their 
own  property  and  the  laws  of  descent  and 
inheritance  has  not  been  taken  away  from 
them.  Magoun  v.  Illinois  Trust  Co.  and 
Wunderle  v.  Wunderle,  supra.  It  is  now 
generally  conceded  that  the  right  to  inherit 
or  take  by  will  is  not  a  natural  and  in- 
alienable right,  nor  is  the  right  to  bequeath 
and  devise,  and  if  this  be  true  of  the  citi- 
zens of  a  state,  much  more  must  it  be  true 
of  nonresident  aliens. 

There  is  nothing  in  the  state  or  in  the 
Federal  Constitutions  which  prevents  a 
atat«,  if  it  will,  from  returning  to  the 
medieval  theory  and  practice  and  of  pro- 
viding that  upon  the  death  of  the  owner, 
all  of  bis  property  shall  escheat  to  it.  If, 
aa  has  been  held  by  the  Supreme  Court 
of  the  United  States  in  the  c&ae  of  Mc- 
Cready  v.  Virginia,  94  U.  S.  391,  24  L.  ed. 
248,  a  state  may  reserve  the  use  of  its 
oyster  beds  to  ita  own  citizens,  and  if  a 
state  can  take  away  the  right  or  power  to 
diapoae  by  will  or  to  inherit,  it  may  place 
upon  the  right,  if  granted,  whatever  limita- 
tions it  may  please.  6  R.  C.  L.  428;  Mager 
V.  GrIma,  8  How.  400,  12  L.  ed.  1168; 
Mxguun  V.  llUnoia  Trust  k  8av.  Bank  and 
Connolly  v.  Read,  supra. 

'Ihcre  ia  a  wiile  diJTcrence  between  a  tait 
on  the  riglit  to  exjiort  or  to  carry  out  of 
the  alAte  after  the  property  has  paxsed 
to  the  heir  or  tegatee  and  lias  become  his 
and  a  tax  on  the  property  before  it  paasee 
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to  such  person,  or  on  the  right  of  the  de- 
cedent to  will  and  bequeath  i.ud  the  right 
of  the  legatee  to  accept.  Re  Anderson. 
166  Iowa,  617,  62  T.^R.A.(N.S.)  686,  147 
N.  W.  1O0S.  In  such  a  case  the  state 
is  really  dealing  with  ita  own  property  or 
with  that  which,  if  it  choae,  could  be  itt 
own  property.  It  is  simply  saying,  "ThiF 
property  ia  of  right  and  ancient  usage  ours. 
but  we  will  give  titizcns  of  the  United 
States,  whether  residing  here  i»'  abroad, 
and  alien  citizens,  providing  they  reside 
in  the  United  SUtea,  OH  per  cent  of  that 
which  the  decedent  desired  that  they  sdiould 
have,  but  to  aliens  who  do  not  reside  in 
the  United  States  we  will  only  give  75  per 
cent,  and  the  remainder  we  will  keep  for 
ourselves."  Mager  v.  Grima  and  Connolly 
V.  Reed,  supra. 

If  reaeoD  wera  necessary  to  l>e  given 
for  this  discrimination  between  resident  and 
nonresident  aliens,  it  would  be  easy  to  be 
found,  and  even  though  the  aliens  do  not 
reside  within  the  state  of  North  Dakota, 
but  within  some  other  state  of  the  American 
Union.  A  resident  of  ajtother  state  of  the 
Union,  even  though  an  alien,  learns  of  onr 
institutions,  and  becomes  imbued  with  our 
spirit.  Especially  if  he  has  children  who 
attend  our  public  achoola,  he  cannot  help 
but  become  attached  to  us.  If  children  are 
born  to  him  within  our  borders,  tbey,  by 
that  very  fact,  become  citizens.  In  case  of 
war  he  ia  usually  an  alien  friend  rather 
than  an  alien  enemy.  We  are  a  nation,  in- 
deed, though  composed  of  many  states.  Our 
atate  oflicerB  ftrst  Hwear  to  support  the 
Constitution  of  the  United  States  and  then 
the  Constitution  of  their  own  state.  Every 
person  born  or  naturaUzed  in  the  United 
States  and  subject  to  the  jurisdictioo  there- 
of is  a  citizen  first  of  the  United  States 
and  then  of  the  state  in  which  he  resides. 
See  14th  Amendment  to  the  Federal  Consti- 
tution. No  state  liveth  unto  itself  or  by  it- 
self. Surely  it  is  for  the  interest  of  tb<- 
state  of  Xorth  Dakota  that  the  property  of 
the  United  States  shell,  as  far  as  possible. 
lie  kept  within  the  cunfinea  of  the  country. 
even  though  not  within  our  own  borders. 
It  is  created  under  the  proteclion  of  the 
same  flag  and  the  same  national  Constltu- 

All  private  property  within  the  United 
States  ia  aubject  fo  Federal  Ta:*ation,  and 
the  wealth  and  prosperity  of  the  United 
Statea  as  a  whole  is  of  vital  important? 
to  the  citizens  and  residents  of  every  state. 
The  expenaes  of  the  national  government 
must  tie  met,  and  sre  every  day  beroming 
preater  and  greater.  Not  only  this,  but 
the  Federal  taxing  power  is  every  day  en- 
croaching upon  the  resources  of  the  several 
states.      The    more,    for    instance,    tbat    is 
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taken  from  the  citizens  of  Korth  Dakota 
by  the  Federal  income  tax  (Act  Aug.  27, 
1394,  chap,  34!),  23  Slat,  at  L.  50Q|,  the 
less  DiDTiey  and  property  have  our  citizens 
and  residents  to  meet  our  own  local  and 
state  exactiona  and  to  pa;  our  state  in- 
come  tai  and  our  state  taxes  generally. 
We  are  vitally  interested  in  the  wealth  of 
othf^r  states  because  they  pay  a  proportion- 
ate share  of  the  genera!  Federal  taxes  which 
we  all  must  pay.  The  nation  is  "the  United 
States."  The  growth  of  every  other  state 
in  opportunity  and  prosperity,  and  in  all 
(hat  opportunity  and  prosperity,  when 
rijj;htfully  used,  bring,  is  of  moment  to  us. 
Tlieir  strength,  both  moral  and  material, 
belpe  to  make  up  tlie  sum  of  national 
greatness.  Their  people  are  our  people; 
tlieir  Hag  is  our  flag!  and  their  God  is  our 
God. 

Nor  do  we  believe  that  the  act  is  in 
violation  of  article  fl  of  the  Treaty  of  Amity 
and  Commerce  of  1783  between  the  United 
States  and  Norway  and  Sweden,  as  revived 
by  article  17  of  the  Treaty  of  Commerce 
and  Navigation  of  1827,  and  which  treaty 
reads  as  follows;  "The  iubjects  of  the 
contracting  parties  in  the  rcspeetive  states 
may  freely  dispose  of  their  goods  and  effects 
either  by  testament,  donation  or  otherwise, 
in  favour  of  such  persona  as  they  think 
proper;  and  their  heirs  in  whatever  place 
tliey  shall  reside,  shall  receive  the  sucees. 
Mion  '.  .  .  ab  intestato.  either  in  person 
or  by  tlieir  attorney,  without  having  oc- 
casion to  take  out  letters  of  naturaliza- 
tion. These  inheritances,  as  well  as  the 
capitals  and  effects,  which  the  subjects  of 
the  two  parties,  in  changing  their  dwelling, 
shall  be  desirous  of  removing  from  the 
place  of  their  abode,  shall  lie  exomptod  from 
.  duty,  called  'droit  de  detraction,' 
on  the  part  of  the  government  of  the  two 
states  respectively.  But  it  is  at  the  snme 
lime  agreed,  that  nothing  contained  in  this 
article  shall  in  any  manner  derogate  from 
the  ordinances  published  in  Sweden  against 
emigrations,  or  which  may  hereafter  be 
pulilished,  ivhich  shall  remain  in  .  .  . 
force  and  vigour.  The  United  States  on 
their  part,  or  any  of  them,  shall  be  at  lib- 
erty to  make  respecting  this  matter,  such 
laws  as  they  think  proper." 

We  fail,  indeed,  to  see  how  this  treaty  is 
in  any  way  applieatle.  As  we  have  before 
pointed  out,  the  deceased  was  not  a  cili- 
nen  of  Norway,  but  of  North  Dakota,  and 
of  the  United  States.  Tlie  treaty  clearly 
relates  only  to  the  rights  and  privileges 
of  the  subjects  of  the  United  States  in 
Norway  and  the  subjects  of  Norway  in  the 
United  Slates,  and  those  who  take  or  in. 
herit  from  them.  So,  too,  it  is  perfectly 
clear  that  the  subject  of  taxation  was  not 


attempted  to  be  covered  by  the  treaty,  and 
much  less  the  inheritance  tax.  The  term 
"droit  dc  detraction"  has  always  had  a 
wetl-deHned  meaning.  It  is  a  tax  levied 
upipn  the  removal  from  the  one  slate  or 
country  to  another  of  property  acquired 
by  succession  of  testamentary  disposition, 
and  it  does  not  cover  taxes  upon  the  suc- 
cession to  or  transfer  of  property.  Re  Peter- 
son, IBS  Iowa,  511,  L.R.A.191GA,  460.  151 
N.  W.  OG;  Fi-ederickf.011  V.  I^ulsiana,  23. 
How.  ii7,  10  L.  ed.  570;  Re  Strobel,  5  App. 
Div.  621,  3i)  N.  Y.  Supp.  160. 

The  treaty  in  question  was  first  con- 
cluded in  the  year  1783  (8  Stat,  at  L.  OOl, 
and  afterwards  revised  in  the  year  IRIG 
(8  SUt.  at  L.  232),  and  again  in  1S27 
(8  Stat,  at  L.  346).  In  the  year  1783 
there  was  no  such  thing  as  an  inheritance 
tax  either  in  the  United  States  as  a  whole 
or  in  any  of  the  several  states.  The  first 
Federal  tax  was  enacted  in  1S64,  chapter 
173,  13  SUt.  at  L.  285.  The  first  state 
tax,  that  of  Pennsylvania,  was  not  enacted 
imtil  1820,  P.  L.  227.  The  next  in  point 
of  time  were  that  of  Virginia,  which  was 
enacted  in  1344  (Laws  1844,  chap.  1),  then 
that  of  Maryland,  nhich  was  enacted  in 
1S04  (Laws  lSn{,  chap.  200),  and  then 
that  of  Delaware,  which  was  enacted  in 
186B  (13  Del.  Laws,  chap.  300).  The  same 
rule  applies  in  construing  treaties  as  ia 
applied  in  construing  contracts;  and  that 
is  that  things  not  in  e.vislence  will  hardly 
be  deemed  to  have  Iwcn  contemplated.  Re 
Anderson,  168  Iowa,  017,  .^2  L.R.A.(K.S.) 
680,  147  N.  W.  1008;  Geofroy  v.  Riggs, 
133  U.  S.  2.-.a,  .13  L.  ed.  042.  10  Sup.  Ct. 
Rep.  208;    Re  Peterson,  supra. 

It  is  clear,  therefore,  from  reading  the 
treaty,  that  all  that  was  contemplated 
thereby  was  that  the  citizens  of  Norwaj- 
residing  in  North  Dakota  or  in  any  of  the 
United  States  should  be  allowed  to  free- 
ly dispose  by  will,  gift,  or  otherwise  of 
their  property,  and  that  their  heirs  might 
receive  such  property  without  faking  out 
letters  of  nat  urn  ligation.  The  treaty  does 
not  apply  to  eitiiens  of  the  Uniled  States 
as  far  as  the  right  of  disposition  if  con- 
cerned, nor  to  the  lieneflciarles  by  will  or 
otherwise  of  the  estates  of  citizens  of  the 
United  States.  Frederickson  v.  Louisiana, 
23  How.  445,  16  L.  ed.  577.  The  "droit  de 
detraction"  also  which  is  spoken  of  merely 
relates  to  tases  upon  the  right  of  with- 
drawal from  the  country  after  the  property 
has  passed  to  the  beneficiary.  It  has  no 
relation  whatever  to  a  tax  which  is  levied 
on  the  right  of  disposition,  or  upon  the 
right  to  receive  property  by  will  or  descent, 
and  which  attaches  and  is  levied  before  the 
property  passes  Into  possession  of  the  bene- 
I  flciary.     Re  Peterson,  e 
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We  realize  that  the  case  of  Re  Sti\ruil, 
58  Wash.  331>,  33  L.R.A.{N.S.)  632,  100 
Pat  343,  Ann.  Cas.  1B12A,  850,  holdB  to  a  ' 
doctrine  contrary  to  tliat  here  annouuced  ' 
and  that  annotiiiced  in  the  cane  of  Be  Peter- 
sun,  supra.  Tlie  plain  language  of  the 
treaty  oomppN  us,  however,  to  diasent  from 
thU  opinion,  anil  to  follow  the  holding  of 
the  Biiprenic  poiirt  of  Iowa  in  the  case  of 
Re  reteiHon,  supra,  which  appears  to  us 
to  he  much  more  sound  and  reasonable. 
■  The  case  of  Oeofroy  v.  Riggp,  133  U.  S. 
258,  33  T,.  ed.  642,  10  Sup.  Ct.  Rep.  295, 
cited  by  counsel  for  reBpondentH.  was  a 
oontrovecsy  purely  between  two  citizenB  of 
France,  and  involved  the  inheritance  of 
land  in  the  DiBtriol  of  Columbia.  The 
District  of  Columbia  does  not  necni  to  have 
■  asserted  any  right.  Xo  qncMtion  of  fa^ta- 
tion  was  involved,  and  at  any  rate,  if  any 
sovereignty  was  involved,  it  wan  the  sover- 
eignty of  the  nation.  The  trealy,  too,  pro- 
vided that  "the  citiitenB  and  inhahitanls 
of  the  I'nited  States  shall  le  al  lib<<rty  to 
ilispose,"  etc.,  and  was  not,  like  the  treaty 
with  Norway,  confined  merely  to  the  righls 
of   the   I'itiMns   of   the    respective   nations. 

The  case  of  Hauenstein  v.  Lynham,  100 
T'.  R.  483.  2.1  I,,  ed  028,  involved  the  es- 
tate of  a  citizen  of  Switzerland  who  was  a 
refident  of  Virginia,  ami  tlie  claimant  was 
also  a  citizEin  of  Switzerland.  The  pro- 
visions of  the  treaty,  therefore,  were  clear- 
ly applicable  to  th«  parties,  and  though  a 
liberal  doctrine  of  construction  was  applied 
as  to  the  express  tcmiJi  of  the  instrument, 
there  was  no  attempt  to  add  to  the  treaty 
other  terms  which  were  not  included  in  it. 

The  opinion  in  the  case  of  Re  Stixrud, 
indeed,  is  much  influenced  by  a  recognition 
iif  the  supposed  rule  of  liberal  construction 
which  Is  presumed  to  app'.v  in  the  case  of 
treaties  with  foreign  powers. 

ThoURii  this  rule  may  apply  as  between 
the  Vnitcd  States  and  the  citizens  of  the 
foreign  natii>n«.  ami  as  Itetween  the  citi- 
/.piis  of  the  fnited  States  and  the  foreign 
nations,  we  know  of  no  such  rule  having 
liecn  applied  when  the  treaty  violates  to  a 
greater  or  lesser  client  the  rights  and  pre- 
rogatives of  the  sovereign  state^,  and  much 
less  to  justify  a  couiilniclioii  which  is  not 
a  construction,  but  an  act  of.  judicial  leg- 
islation. It  ka»  with  the  sole  exception 
of  the  case  of  Re  Stixrud  (and  then 
only  in  a  state  court,  and  not  in  the  Su- 
jireme  Court  of  the  United  States),  never 
been  applied  in  a  case  where  a  sovereign 
state  was  represented  and  Bought  to  as- 
sert the  prerogatives  of  its  taxing  power. 
We  are  flrmly  convinced  that  the  so-called 
liberality  of  construction  and  what  appears 
to  UH  to  lie  judicial  legislation  should  never 
1>e  tolerated  as  against  auch  righta. 
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rhc  whole  structure  of  the  .\Tnerii-an  gov- 
ernment is  builded  upon  a  foundation  ol 
state  home  rule;  and,  though  there  may  1« 
in  some  cases  where  the  state  was  really 
not  vitally  interested  and  its  taxing  power 
not  involved,  a  more  or  less  tacit  acquics 
cence  in  the  doctrine,  wc  do  not  believe 
that  any  student  of  history  will  for  a  mo 
nient  contend  that  the  treaty-making  pow- 
er was  ever  Intended  to  have  been  conferred 
upcm  the  national  government  to  bucU  an 
extent  as  to  interfere  with  the  legilimati- 
f unctions  of  the  sovereign  states.  II  is 
to  be  remembered,  indeed,  that  the  treaty- 
making  power  is  an  extraordinary  and  un 
democratic  power.  Unlike  any  other  law. 
all  that  is  necessary  to  the  enactment  oi 
a  treaty  is  the  consent  of  the  PresiJciil 
and  two  thirds  of  the  Senate.  If,  under 
this  power,  the  right  to  the  inheritance  i>( 
land  and  property  can  l>e  controlled  at  all 
(and  it  would  seem  from  the  case  of  Hauen- 
stein v.  Lynham,  supra,  that  it  may}.  tW 
President  and  two  thirds  of  the  Senate 
can  accomplish  that  whidi  the  people,  rep- 
resented in  both  branches  of  the  national 
Congreas,  could  not  perform.  Surely  sucli 
an  extraordinary  power  should  not  lie  add 
ed  to  by  judicial  legislation  on  the  pari  of 
the  courts  of  the  several  states.  A  treaty 
should,  perhaps,  'i)e  .  .  .  construed  su 
as  to  carry  out  the  apparent  Intention  of 
the  parties  to  secure  equality  and  reeipruc- 
ily  between  them."  See  Geofroy  v,  Bi;it;-. 
supra.  But  "there  are  restraints  whiiii 
arise  from  the  nature  of  the  government  it- 
self and  that  of  the  states,"  and  no  new 
treaty  should  lie  made  hy  the  courts  of 
the  several  states  and  no  new  provision- 
ahould  be  judicially  written  into  the  na- 
tional contracts.  Xot  only  la  tfaia  the  case, 
but  we  believe  the  omiasion  of  the  prop- 
erty of  citizens  of  the  United  States  whm 
residing  in  the  United  States  from  the 
scope  of  the  treaty  was  purposely  made. 
Home  rule  is  certainly  a  cardinal  prin- 
ciple of  the  American  political  system.  It 
canniit  be  believed  that  the  American  Con- 
stitution would  ever  have  Iieen  ratified  by 
the  several  states  if  tliese  states  had  ever 
l)elieved  that  their  taxing  jHiwer  could  be 
Ukcn  away  by  the  act  of  the  President  ami 
two  thirds  of  the  Senate,  and  that  the  tran.-- 
miasion  of  the  property  of  their  own  citi- 
Kens  could  be  thus  interfered  with.  The 
treaty-making  power  may  apply  to  llic 
rights  of  citizens  of  foreign  nations  in  the 
Ignited  States  and  citizens  of  the  United 
States  in  foreign  states,  but  it  surely  do-« 
not  apply,  and  the  terms  of  the  treaty 
in  question  do  not  make  it  apply,  to  the 
rights  of  citizens  of  the  United  States  resi- 
dent within  the  United  Slates.  If  any  auch 
power  had   been  intended  at  the  time  of 
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tlie  adoption  of  the  Const itn lion,  "it,"  to 
\isp  the  lan^agp  of  Mr.  -lustioe  Cooley, 
but  in  another  coimwtion,  "would  bo  some- 
what Htartlinif  to  onr  people  and  would  he 
likely  to  lead  hereafter  to  a  more  oareful 
^e^^tinJ  of  the  ■■harters  of  govern  men  t 
frame<l  by  them,  lent  Bometime,  hy  an  in- 
iidvertent  ««e  of  wordB,  they  might  be  found 
to  ha»e  conferred  upon  some  agency  of 
Iheir  own  the  legal  authority  to  take  away 
'heir  liberties  altogether."  See  People  ei 
rel.  J*  Roy  t.  Hnrlbut,  24  Mich.  44,  0  Am. 
Rep.  103. 

The  judgment  of  the  District  Court  is 
reversed,  and  the  cause  is  remanded  for  fuT' 
ther  proeeedingH  awording  to  law. 

Blrdxcll,  -T.,  Iwtng  diw|ualifled,  did  not 
IMirtieipate,  and  Burr,  Judge  of  the  Ninth 
.liidii'ial  District,  i^at  in  hU  plaee 

Robinson.  J.,  dis^nting: 

In  Fsrgo,  North  Dakota,  there  wan  an 
old  reHident  named  Hageii,  Ke  seomed  de- 
lights and  tivpii  lahnrionfl  days  and  when 
about  to  depart  [or  the  land  of  rest  he 
tranKferi-ed  all  his  property  by  will  to  a 
lirother  in  Winuonsfn,  a  nirter  in  California, 
imd  to  a  sititiT  in  Norway,  whose  transfer 
t»\  of  25  per  cent  was  Sfl,000.  It  is  claimed 
that,  in  no  far  as  the  transfer  tax  discrimin- 
atea  against  the  pelate  of  the  defendant, 
it  is  void,  for  the  reason  of  a  treaty  be- 
tween the  United  .Statpa  and  Norway  es- 
|)eeiany  providing  againitt  any  inich  dia- 
criminatioD  by  one  state  or  country  against 
the  eitizenx  nf  the  other.  And  ^o  it  has 
lieen  held  by  the  supreme  court  of  Wanh- 
ington  in  an  exceedingly  weii-reasone<I  case, 
which  ia  directly  in  point,  on  the  same 
identical  treaty.  Re  Stixrnd,  il8  Wash. 
XKt,  33  T.^R.A.( N.S.I  632.  lOB  Pac.  343, 
Ann.  Cnn.  1ftl2A,  »50.  All  treaties  made 
pufdimnt  to  the  Constitution  of  the 
Cnited  States  Ijecomes  the  supreme  law 
I'f  the  land,  and  the  judges  of  every 
>tate  are  bound  thereby.  While  it  seems 
,'lcar  that  the  claim  made  under  the  treaty 
t"  conclusive,  it  seems  equally  clear  that  our 
Couptitution  affords  an  ample  remedy 
iigainut   such   an   unjust   transfer  tax. 

In  this  case  thf  majority  decision  is 
lianed  on  the  laws  nf  feudalism,  and  not  on 
the  Constitution  of  our  state.  The  reason- 
ing is  liased  <m  the  rules  of  law  which  le- 
stilted  from  the  Norman  Conquest,  hut  the 
«tat«  does  not  stand  in  the  place  of  Wil- 
liam the  Conqueror.  It  Is  no  lord  para- 
mount. It  has  no  kingly  prerogatives.  It 
doese  not  erist  by  divine  right.  It  is  merely 
a  corporate  entity  which  we.  the  people, 
have  devised  for  the  purpose  of  protecting 
"ur  natural  rights,  and  it  has  no  right 
to  rob  any  person. 
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The  Inheritance  Tax  Law  shows  on  it.- 
face  that  it  is  a  ihlef  and  a  roblwr.  Tt 
impo^a  a  tax  of  fr.iin  1  to  25  per  cent 
on  inheritances,  gifti',  grants,  and  transfers 
made  in  contemplation  of  death.  The  act 
is  void  unless  its  purpose  is  to  impose  a  tax. 
Its  title  is,  "An  Act  to  Provide  for  Taxa- 
tion, and  Fixing  the  Rate  of  Taxation." 
And  by  S  01  of  the  Constitution  tlie  sub- 
ject of  e^ery  act  must  be  expressed  in  its 
title.  By  §  17(1  of  the  original  Ccmstitu- 
tion  all  property  must  lie  taxed  1^  uniform 
TDle  according  to  its  value  in  money,  and 
hj  this  section,  as  amended,  taxes  must  be 
tmiform  upon  the  same  class  of  property. 
l^Tiile  property  may  lie  classified  for  taxa- 
tion, the  elaxHing  mu>.t  depend  upon  the 
character  ot  the  property,  and  not  on  the 
chai-acter  of  its  owner,  the  color  of  his 
hair  or  his  relationship  to  any  person.  Un- 
leM  the  act  pertains  to  taxation,  it  is  in 
conflict  nitb  !S  ill  of  the  Constitution;  and 
if  it  does  relate  to  taxation  it  conllicts 
with  §  17B  of  the  Constitution  as  amended, 
l>ecaiise  (he  various  taxes  which  it  imposes 
depend  on  the  relationship  of  parties  to  one 
another,  and  not  on  any  clasaiiication  of 
property.  If  such  an  unjust  system  of  taxa- 
tion and  conllscation  has  been  sustained  in 
any  state  under  a  similar  Constitution,  it 
is  because  the  judges  did  not  know  any 
lN>tter  and  because  they  give  to  modern 
Constitutions  and  the  natural  right*  of  man 
lese  consideration  than  (bey  do  to  tlie  laws 
of  feudalism. 

According  to  our  Bill  of  Righta; 

Section  1 :  ''All  men  are  tyj  nature 
.  .  .  free  and  independent  and  have  cer 
tain  inalienable  rights,  among  which  arc 
those  of  enjoying  and  defending  life  and 
liberty;  aci|uiring,  possessing  and  protect- 
ing properly  and  reputation-,  and  pursuiug 
and  obtaining  safety  and  happiness." 

Section  2:  ".  .  .  Government  is  in- 
stituted for  the  protection,  security  and 
lienetlt  of  the  people." 

This  means  that  every  man  lias  a  right 
to  acquire  property  by  gift,  sale,  or  pui'- 
cbase,  and  the  right  to  acquire  and  pro- 
tect property  is  no  greater  than  the  right 
to  dispose  of  ft  by  sale  or  gift.  According 
to  the  fundamental  principles  of  this  state, 
when  hy  any  juwt  means  a  person  acquires 
title  to  property,  it  Moiigs  to  him  and 
his  heirt>:  and  when  a  uian  can  no  longer 
u»e  his  property  it  ih  hia  ri|^t  and  duty 
to  devise  and  transfer  it  to  his  heirs,  and 
the  state  has  no  right  to  rob  either  the  liv- 
ing or  the  dead. 

.\ftirmcd  by  the  Supreme  Court  of  the 
Vnited  States,  Deccmher  10,  1917,  246  U. 
R.  033,  02  L.  ed.  S22,  .18  Sup.  Ot,  Rep.  1»3. 
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(—  Colo.  — ,  173  Pac.  114L) 

RIeamy   ^   atiNencp   of   epouse   —   con- 
H( motion  or  Hlatut^. 

1.  The  nife's  rpmaininic  for  mare  thau 
five  jears  &t  the  old  home  when  the  hus- 
band leaveh  her  is  not  ivithin  the  exception 
of  a  Btatuta  for  the  punishment  of  bigamy, 
that  nothing  contained  in  the  statute  sliall 
apply  to  any  pereon  whose  wife  is  contin- 
uouKly  absent  from  liin  for  the  space  of 
five  years  prior  to  the  second  njarriage. 
For  other  oates,  tee  Bigamy,  in  Dig.  t-^2 

A.  S. 
WltnesH  —  wife  against  hneband  —  blg- 

2.  Bigam}'  is  a  crime  against  tiie  first 
wife  within  the  operation  of  a  atatute  mak- 
ing the  wife  a  competent  witneus  agaiust 
tile  husband  in  ■  proceeding  for  a  crime 
committed  by  him  against  her. 

For  other  cases,  tee  Wilnettea,  1.  b,  in  Dig. 

1S2  K.  K. 
Appeal  —  obJcolloH  to  form  of  verlllca- 

tlon  of  Information. 

3.  Objection  to  the  form  of  verification  of 
an  information  cannot  \ie  made  for  the  ArHt 
time  on  appeal. 

for  other  oa«e«,  gee  Appeal  and  Error,  Vlt. 

}.  i,  in  Dig.  l-5i  \.  8. 
Same  —  limiting  time  fur  Argument. 

i.  The  discretion  of  the  trial  court  aa  to 
time  allowed  for  argument  at  counsel  is  not 
Bubjott  to  review,  in  the  nbacnce  of  abuse. 
For  other  eaeea,  tee  Appeal  and  Error,  Vll. 

i,  6,  in  Dig.  1-52  .V.  S. 
Indictment  —  blgumy  ^  aurpluaage. 

5.  An   allegHtiuii    in   an    inforniHtion    for 
bigamy  that  accused  kttew  his  lirst  wife  to 
lie  living  when  mnrrying  the  second  time  is 
Hiirpt  usage. 
For  oilier  cases,  tee  Indictment,  elc,  //.  o, 

m  Dig.  i-oi  A",  a. 
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URROR  to  the  District  Court  tor  the 
Vj  City  and  County  of  Denver  to  review 
a  judgment  convicting  defendant  of  bigamy. 

Affirmed. 

The  facts  are  ecated  in  the  opinion. 

Not©. —The  queetiiHi  whether  a  husband 
or  wife  is  a  competent  witness  against  the 
other  in  criminal  prosecutions  is  discuaaed 
in  file  notes  to  State  v.  Woodrow,  2  L.R.A. 

(N'.S.)  862;  SUte  v.  Orth,  22  L.RJl.(X.S.) 
240;    Molyncux   v.   Willcockson,   41   L.R.A. 

(K.S.)  1213;  (ind  West  v.  State,  L.R.A. 
1917&,  1133;  and  see  later  ease,  Denning  t. 
United  Stales,  L.R.A.191gE,  487. 

UR-A-lniSF. 


Messrs.  G.  K.  Andrus  and  Ralph  B. 

Andrus,   for  plaintiff  in  error: 

There  was  no  evidence  introduced  to  war- 
rant the  conviction  of  defend&nt. 

Clarke  v.  People,  18  Colo.  611,  27  Pac. 
724;  Notary  v.  People,  52  Colo.  153,  J2ii 
Pac.  L-iB;  Wright  v.  United  States,  142 
C.  C.  A.  ^70,  227  Fed.  So5;  Southern  Exp. 
Co.  V.  Com.  187  Ky.  480,  180  S.  W.  83ft; 
People  V.  Scharf,  217  N.  Y.  204,  111  N.  F- 
7IiS,  reversing  188  App.  Div.  4S4,  153  N.  V. 
Supp.  1046;  Parnell  y.  SUte,  128  Ga.  103, 
54  S,  ¥..  H04;  Robinson  v.  State,  8  Ga.  App. 
606,  65  S.  E.  702;  People  v.  Dauchv,  14S 
App,  Div.  366,  131  N.  Y.  Supp.  093;  SUte 
T.  Barrow,  31  La.  Ann.  691;  Barber  v. 
State,  50  Md.  161  ;  Poss  v.  State,  47  Tex, 
Crim.  Rep.  488,  83  S.  W.  1100. 

The  information  was  not  properly  veri- 
fied. 

Brown  v.  People,  20  Colo.  161,  36  Pac. 
1040. 

Where  the  identity  of  a  charge  in  an  in- 
dictment is  dependent  upon  an  allegation 
which  is  unnecessary,  or  where  an  indis- 
pensable allegation  is  made  needlessly 
specific,  the  unnecessary  matter  canoot  b« 
rejected  as  surplusage,  but  must  be  proved 
as  averred  or  the  prosecution  must  fail. 

Schayer  v.  People,  S  Colo.  App.  75.  37 
Pae.  43;  22  Cyc.  347;  SUte  v.  HuxoU,  101 
Mo.  App.  304,  178  S.  W.  888;  Kaitager  v. 
United  States,  118  C.  C.  A.  598.  200  FeiL 
404;  Caswell  v.  State,  5  Ga.  App.  483,  63 
S.  E.  568;  Tucker  v.  SUte,  50  Tex.  Crim. 
Rep.  291,  128  S.  \V.  817. 

The  first  wife  is  not  a  competent  wit- 
ness against  her  hushand  in  a  caac  of 
bigamy. 

Bassett  v.  United  States.  137  U.  S.  408. 
34  L.  ed.  782,  11  Sup.  Ct.  Rep.  185;  People 
V.  Quanstrom.  03  Mich.  254,  17  L.R.A.  723, 
53  N.  \\.  105;  Overton  v.  SUte,  43  Tex. 
816:  Hiler  v.  People,  l.)6  111.  511,  47  Am. 
St.  Rep.  221,  41  N.  E.  181 ;  State  v.  Hughet'. 
58  Iowa,  16.J.  11  N.  W.  708. 

In  a  criminal  case,  when  practically  a 
man's  life  is  at  hazard,  it  is  an  abuse  of 
discretion  not  to  allow  counsel  sufficient 
time   to   present  the   matter  properly   to  a 

Rockwell  Stock  ft  Land  Co.  v.  Castroni, 
6  Colo.  App.  528,  42  Pac  182. 

.Meaare,  Leslie  E.  Hubbard,  Attorney 
General,  Charles  Roach  and  Miss  Clara 
Ruth  Mnizcr,  Assistant  Attorneys  Gener- 
al, for  the  People: 

The  evidence  was  ample  to  support  the 
conviction. 

Sut«  V.  Qoulden,  134  N.  C.  743,  47  S.  E. 
450;  Parker  v.  Slate,  77  Ala.  47,  54  Am, 
Rep.  43;  Jones  v.  SUte,  87  Ala.  84;  Rand 
V.  SUte,  129  Ala.  110,  29  So.  844;  Com. 
V.  Afash,  7  Mete.  472;  Com.  v.  Hayden,  1G3 


SCHELL  V.  PEOPLE. 


033 


Mass.  453,  28  L.B.A.  318,  47  Am.  St.  Rep. 
488,  40  N.  E.  848,  9  Am.  Crim.  Eep.  408; 
People  V.  Spoor,  235  ni.  230,  126  Am.  St. 
Bep.  197,  85  N.  E.  207,  U  Ann.  Cas.  638; 
SUte  V.  Aekcrly,  7fl  Vt.  80,  IIB  Am.  St. 
Rep.  040,  64  Atl.  450,  8  Aon.  Cas.  1103; 
State  V.  Ziclifield,  23  Xer.  304,  34  L.R.A. 
784,  82  Am.  St.  Rep.  800,  48  Pae.  802; 
Baker  v.  State,  27  L.R.A.(N.S.)   1102,  note. 

The  first  wife  was  not  sbsent  from  the 
defendant  for  five  years,  within  tlie  mean- 
ing of  the  statute. 

Parker  v.  State,  77  Ala.  47,  54  Am.  Rep. 
43;  State  v.  Goiilden,  134  N.  C.  743,  47 
S.  E.  450;  Com.  V.  Tliompaon,  93  Mass.  23, 
S7  Am,  Dec.  685;  WilliamH  t.  Wiiliams,  83 
Wis.  58,  53  Am.  Rep.  2.W,  23  X.  W.  110; 
1  Taylor,  Ev.  S  137;  1  Elliott,  Et.  %  114; 
I^ws'on,  Presumptive  Ev.  p.  284;  2  Cham- 
lierlavne,  Ev.  S  1001;  Hammon,  Ev.  p.  233; 
-loneB.  Ev.  2d  ed.  g  61 ;  4  Enc.  Ev.  41 ;  13 
Cye.  300. 

The  information  was  properly  verified. 

Laffey  v.  People,  53  Colo.  575.  136  Pac. 
1031;  Bergdahl  v.  People,  27  Colo.  302,  61 
Pac  228:  Taylor  v.  People,  21  Colo.  426, 
42  Pae.  852. 

There  was  no  failure  to  prove  Bubstan- 
tive  avermenta. 

■Tohnfion  v.  People,  33  Colo.  224,  108  Am. 
St.  Hep.  85,  fiO  Par.  133;  Wharton,  Crim. 
Ev.  loth  ed.  p.  366. 

The  testimony  ol  the  first  wife  was  eom- 
petent. 

Hillg  T.  State,  61  Neb.  589,  57  T..R.A. 
15i5,  85  N.  W.  836;  State  v.  Sloan,  55  Iowa, 
217.  7  N.  W.  516;  State  v.  Hughes,  58 
Iowa,  I'-S,  11  N.  W.  708;  Dill  v.  People,  IB 
Colo.  460  41  Am.  St.  Bep.  254.  38  Pac. 
229;  Stew  v.  Bowman,  13  Pet.  200,  10  L. 
ed.  129;  United  States  v.  Bassett,  6  Utah, 
131,  13  Pac.  237;  Mitsunaga  v.  People.  U 
Colo.  102,  129  Pac.  241 ;  Byram  v.  People, 
40  Colo.  533,  113  Pae.  528. 

Messrs.  Fred  Parrar  and  Frank  C. 
West  also  for  the  People. 

Alien,   J.,   delivered   the   opinion   of  the 

The  plaintiff  in  error,  hereinafter  desig- 
nated the  defendant,  was  cliarged  with  and 
ponvieted  of  the  crime  of  bigamy  under  g 
1700,  Rev.  Stat.  1008  (§  1894,  Milla's  Anno. 
Stat.  1012).  Eliminating  clauses  of  the 
■leetion  above  cited  which  are  not  material 
to  any  question  presented  by  the  record, 
the  section  reads  as  follows;  "Bigamy  con- 
sists in  the  having  of  two  wives  or  two 
husbands  at  one  and  the  same  time,  know- 
ing that  the  former  husband  or  wife  h  still 
alive.  If  any  person  or  persons  within 
this  state,  being  married,  or  who  shall  here-, 
after  marry,  do  at  any  time  marry  any 
person   or  persons,  the   former  husband   or 
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wife  being  alive,  the  person  so  offending 
shall  on  conviction  thereof  be  punished  by 
a  fine  not  exceeding  $1,000  and  imprisoned 
in  the  penitentiary  not  exceeding  two  years. 
.  .  .  Nothing  herein  contained  shall  ex. 
tend  to  any  person  or  persons  whose  hus- 
band or  wife  shall  have  been  continually 
absent  from  such  person  or  persons  for  the 
space  of  five  years  prior  to  the  second  mar. 
riage,  and  he  or  she  not  knowing  such  hus. 
band  or  wife  to  l)c  living  within  that  time. 

The  first  contention  made  by  the  plain- 
tiff in  error  is  that  tliere  is  a  total  failure 
of  proof  to  convict  the  defendant.  Tt  is 
undisputed  that  the  defendant  married  a 
second  time  while  his  former  wife  was  liv- 
ing and  not  divorced  from  him.  It  is 
claimed,  however,  that  the  defendant  is  not 
guilty,  according  to  the  evidence,  by  reason 
of  the  exception  contained  in  the  statute. 
In  other  words,  the  defendant  claims  that 
his  former  wife,  at  the  time  of  his  second 
marriage,  had  been  continually  absent  from 
him  for  the  space  of  five  years,  and  that  he 
did  not  know  her  to  be  living  within  that, 
time.  The  contention  thus  made  requires 
both  an  examination  of  the  evidence  and  an 
interpretation  of  the  statute,  especially 
since  each  side  takes  a  different  view  with 
reference  to  what  does  or  may  constitute 
absence  of  the  former  spoHse  within  tiie 
meaning  of  the  exception  contained  in  the 
bigamy  statute. 

The  evidence  shows  the  following  facts: 
The  defendant  married  his  first  wife,  who 
is  referred  to  in  the  record  aa  Mrs.  Frances 
Schell,  in  Nebraska,  in  the  year  1891.  Be 
cohabited  and  resided  with  her  in  Nebraska 
until  some  time  in  the  year  1803,  at  which 
time  he  left  his  family,  then  consisting  of 
his  wife  and  five  children,  and  came  to 
Denver,  Colorado.  The  defendant's  family 
was  then,  and  had  been  for  more  than  five 
years,  living  in  Gothenburg,  Nebraska.  Tlie 
wife  and  children  continued  to  reside  in 
Gothenburg  until  September  II,  1013.  when 
the  wife  removed  to  North  Piatte,  Ne- 
braska, which  is  located  38  miles  from 
Gothenburg.  In  1904  Mrd.  Frances  Schell 
visited  her  husband  in  Denver,  but  did  not 
establish  a  matrimonial  domicil  with  bim. 
She  did  not  move  to  Denver,  nor  come  pre- 
pared to  stay,  but  on  the  occasion  men- 
tioned merely  visited  the  defendant  for 
the  space  of  six  days,  and  then  went  back 
to  her  home  in  Gothenburg,  Nebraska.  The 
defendant  visited  her  at  Gothenburg  in 
1006,  which  was  the  last  time  the  parties 
saw  each  other  until  the  time  of  the  trial 
of  this  case  in  October,  1916.  The  defend- 
ant married  Hdcn  Baber  in  Denver  on 
Fehmnry  20,  1915,  which  was  at  a  time  less 
than  two  years  from  the  date  upon  which. 
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Mrs,  Frances  Scliell  ri'inuved  from  her 
liome  in  Got1leu^urg,  Nebraska. 

The  attorney  generRl  contenits  that,  un- 
der the  foregoing  facts,  the  defendant's  firat 
wife  was  not  absent  from  tlie  defendant  for 
the  apace  of  five  years,  within  the  meaning 
of  the  statute.  This  contention  Is  opjKiged 
by  the  plaintiff  in  error  in  his  reply  brief. 
It  is  eonceded  that  the  defendant  and  bis 
first  wife  lireil  separate  and  apart  from 
each  other,  and  each  in  a  diflferent  state. 
for  more  than  seven  years  prior  to  the  time 
of  the  defendant's  second,  marriage.  The 
theory  of  the  defendant  is  that  the  fact 
thus  conceded  ahows  the  flrst  wife's  absence 
from  him  (or  the  space  of  five  years,  and 
brings  him  within  the  exception  in  the 
statute  so  tar  ax  'the  same  relates  to  the 
absence  of  a  former  spouse.  It  becomes 
neceesary,  therefore,  to  pass  upon  the  at- 
torney general's  contention,  and  to  deter- 
mine the  meaning  of  the  word  "absent"  as 
the  same   is  used  in  the  bigamy  statute. 

In  many  reported  cases  the  word  "ab- 
sent," as  used  in  bigamy  etatutes,  has  l)een 
regarded  as  having  sue))  confined  and  tech- 
nical meaning  as  it  has  in  the  rule  regard- 
ing the  presumption  of  death.  We  find  no 
rase  in  which  the  situation  is  otherwise. 
"Absent"  therefore  means  being  away  from 
the  home  or  place  where  one  has  established 
a  residence.     1  C.  J.  341;  13  Cyo.  300   (e). 

Our  statute  uses  the  term  in  question  as 
a  part  of  the  phrase  "absent  from  such  per. 
son."  The  word  "absent,"  nevertheless,  still 
has  the  meaning  above  mentioned.  The 
bigamy  statute  in  Alaliama  (Code  1007,  S 
(1390)  employs  the  expression  "whose  for^ 
mer  husband  or  wife  had  remained  absent 
from  him  or  her  for  the  la«t  five  yeara  pre- 
ceding sucli  second  marriage."  This  ex. 
pression  was  under  consideration  by  the 
supreme  court  ot  Alabama  in  the  case  of 
Parker  v.  State,  77  Ala.  47,  .>4  Am.  Rep. 
43,  and  the  absence  referred  to  in  the 
statute"  was  regarded  as  the  "absence  from 
irhich  death  is  presumed,"  and  as  "absence 
from  the  former  place  ot  a1x)de." 

In  Parker  v.  State,  supra,  the  court  aaid; 
"If  the  defendant  left  big  wife  in  North 
Carolina,  where  they  formerly  resided,  and 
absented  himself  from  that  utate.  the  pre- 
sumption ot  her  death  cannot  arise  by  rea- 
son *  of  his  absence  or  of  hi*  having  heard 
nothing  from  her.  ...  A  husband  can- 
not create  absence  by  abandoning  his  fam- 
ily, and  then  invcJce  the  pre-uniption  of  in- 
nocence to  destroy  the  presumptive  proof 
of  continuing  life." 

In  Hyde  Park  v.  Canton,  130  Mass.  505, 
SOT,  it  is  said:  "If  a  man  leaves  his  home 
and  goes  into  parts  unknown,  and  remains 
nnlieard  from  for  the  apace  of  8"ven  years, 
the   law   autliorizeo  to   those   that   ri>main, 
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the  presumption  of  fact  that  he  is  dead: 
but  it  does  not  authorize  htm  to  presume 
therefore  that  any  one  of  those  remaining 
in  the  place  which  he  left  has  died." 

In  the  case  at  bar  the  evidence  shows 
clearly  tliat  the  first  wife  never  left  the 
last  matrimonial  domicil  of  herself  and  de- 
fendant, or  hei'  domicil  at  Gothenburg. 
Nebraska,  until  within  two  years  ot  the 
time  of  defendant's  second  marriage.  \Yliilp 
she  remained  in  Qotheiiburg,  abc  was  not 
absent  from  him,  witiun  the  meaning  of 
the  statute.  It  does  not  matter  ivbelher 
the  defendant  intended  to  desert  her  viien 
he  came  to  Denver  or  not.  In  the  case  of 
Parker  v.  State,  supra,  it  was  not  the  de. 
fendant's  desertion  that  prevented  the  wife 
from  being  absent  within  the  meaning  of 
the  statute,  but  it  was  the  fact  that  nn  her 
part  tliere  n-as  no  "absence  from  the  former 
place  of  abode."  The  pi'esumptlon  of  death 
arises  in  the  case  of  a  pemon  "who  has 
been  absent  from  bis  last  or  usual  place  of 
residence."  la  Cyc.  2»7.  At  the  time  the 
defendant  nutrried  the  second  wife  the  last 
or  usual  place  of  residence  of  Pr*iicc« 
5?chell  was  at  (iotlieiihiirg.  and  she  bad 
been  absent  from  that  place  for  a  period 
of  less  than  two  years.  It  is  true  that 
she  came  to  Denver,  according  to  the  evi- 
dence.  in  11)04,  but  she  ne\er  established 
a  settled  residence  in  Denver.    She  c 
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days.  She  then  went  back  to  Gothenburg. 
Nebraska,  where  her  liome  was.  Tlie  de- 
fendant knew  this  fact,  and  thereafter  knew 
that  Gothenburg  continued  to  be  her  plaice 
of  abode.  He  visited  her  there  in  lOOft,  and 
corresponded  with  her  at  that  place  as  late 
as  IMS.  Frances  Kchell  remained  in  Goth- 
enburg until  September,  1013.  If  any  pn'- 
sumption  of  lier  death  would  arise,  due  In 
her  absence,  it  n-ould  be  her  absence  .from 
Gotheiihiirg.  and  not  lier  being  away  from 
the  plsce  where  her  hnaband  happened  lo 
reside.  Under  the  facts  in  thin  ca^', 
Frances  Scbel!  would  naturally  be  expecteil 
to  be  found,  by  the  defendant  as  well  M'^ 
by  others,  at  Gothenburg,  at  the  time  iif 
defendant's  second  marriage.  In  Robin««n 
V.  State.  8  Ga.  App.  806,  6.5  S.  E.  TO.i.  the 
court  said  that  "absence"  means  Bl)ijence 
from  the  places  where  she,  the  first  wife, 
would  naturally  be  expected  to  be  found. 
We  are  of  the  opinion,  therefore,  ibat 
under  the  facts  of  this  case  the  first  wife 
had  nc)t  been  absent  from  the  defendant 
for  the  space  of  five  years  prior  to  hi' 
second  marriage.  Tlie  defendant  did  not 
bring  himself  within  the  e\ee)>tion  con 
taincd  in  the  statute,  and  it  is  immaterial 
to  what  extent  he  proved,  or  the  state  failed 
to  disprove,  thnf  he  did  not  know  that  hi* 
first   wife  was  alive,  or   that  be   bad  go.vl 
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grounds  for  auppcising  her  to  b«  d«ad,  at 
tlie  time  of  bis  marriage  to  Helen  Baber. 

The  prevailing  riew  of  the  United  States 
U  that  it  Ib  the  dear  intent  of  the  statutes 
that  one  who  marries  ivithin  the  period 
designated  by  the  statute  shall  do  so  at  his 
peril.  7  C.  J.  1164;  3  R.  C.  I,.  801,  §  9; 
>itate  V.  Ackerly.  73  Vt.  6B,  IIS  Atn.  St. 
Rep.  B42,  64  AH.  450,  8  Ann.  Cas.  1103; 
Cora.  V.  Hajden,  163  ^tlass.  4.)3,  28  L.R.A. 
318,  47  Am,  !<t  Rep.  468.  4ft  X.  K.  848,  9 
Aoi.  Crim.  B«|>.  408;  Cornett  v.  Com.  134 
Kt.  «13,  121  fi.  W.  424,  21  Ann.  Cux.  300. 

The  view  almve  taken  liy  us  dispensea 
with  the  neivasity  for  any  diwitKsioii  of  the 
instntetions  requested  or  given.  In  that 
matter  there  was  no  error  prejudicial  to 
the  defendant  eommitted  by  the  trial  court. 

Tt  is  urged  that  the  court  errcil  in  per- 
mitting the  defenilant's  tirat  wife  to  tes- 
tify as  a  witne*ii  againitt  him.  I'pon  thirt 
jioiiit  the  plaintiff  in  error  relies  upon  % 
7374,  Rev.  Stat.  1908  (g  8072.  Miljg's  Anna. 
Stat.  1812),  wliich  provide^,  among  other 
thinge,  that  a  wife  ehali  not  lie  evamlned 
for  or  against  ber  huslnnd  witlioiit  liis  con- 
sent, except  it  be  in  "a  criminal  aetion  or 
proceeding  for  a  crime  committed  by  one 
against  the  other,"  It  in  clitimed  tliat  the 
alleged  bigamy  of  the  defendant  cannot  Iw 
ft  crime  conimitteil  Against  the  wife,  with- 
in the  meaning  of  the  statute  above  cited. 
There  is  a  conflict  of  autliority  on  the 
lucstion  whether  or  not  liigamy  \e  a  crime 
•vjmtDJtted  hy  one  spoune  atjainnt  tli^  other. 
3  H.  C.  L,  812.  9  26;  40  Cyc.  2221,  Tlie 
statute  above  mentioned  was  under  con- 
sideration by  this  court  in  DIH  v.  People, 
19  Colo.  469,  481.  41  Am.  St.  Rep.  2S4,  36 
Pac.  232.     It  WBB  there  said: 

''All  crimes  are  crimes  against  the  pub- 
lic. .  .  .  But  crimes  directly  affecting 
particular  persons  or  Individuals  are  uni- 
formly considered  crimes  againnt  such  per- 
sons or  individuals.     ... 

"Our  statute  does  not  limit  the  right  of 
the  husband  or  wife  to  testify  to  criminal 
prosecutions  for  crimes  involving  personal 
violence,  eitlf^r  actual  or  constructive;  the 
language  is  unqualified  that  tlie  husband 
or  wife  may  testify  against  the  'other  in  a 
criminal  action  or  proceeding  for  a  crime 
committed  by  one  against  the  other.'  This 
language  is  broad  enough  to  include  any 
crime,  whether  of  violence  to  the  person, 
or  other  crime  committed  by  the  husband 
or  wife  directly  affecting  the  other." 

It  was  held  In  Dill  v.  People,  supra, 
that  the  mailing  of  a  false  affidavit  by  the 
husband  in  a  divorce  suit  against  his  wife, 
for  the  purpose  of  procuring  a  constructive 
Hervice  of  sumraona,  was  a  crime  committad 
agajnst  the  wife,  within  the  meaning  of  tlie 
statute  in  qaestion.     In  arriving  at  its  con- 
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elusion  the  court  used  language  and  rea- 
soning which  is  applicable  to  the  crime  ol 
bigamy  as  well  as  that  of  perjury,  and, 
among  other  things,  said :  "Since  some 
private  wrong  or  injury  is  included  in  every 
crime,  it  is  evident  that  the  word  'crime' 
in  that  clause  of  the  statute  which  per- 
mits the  husband  or  wife  to  testify  against 
the  other  in  a  'criminal  action  or  proceed- 
ing for  a  crime  committed  by  one  against 
the  other'  means  the  private  wrong  or  in- 
jury included  in  sucti  public  crimr.  The 
word  must  have  such  meaning,  or  the  stat- 
ute is  meeninglcHS.  Tt  follows  that  a  wife 
is  competent  to  testify  against  her  husband 
in  a  criminal  action  or  proceeding  when- 
ever ^e  is  the  individual  particularly  and 
directly  injured  or  affected  by  the  crime 
for  which  he  is  being  prosecuted." 

We  are  of  the  opinion  that  the  statute  in 
question  was  correctly  inter|ireted  in  the 
opinion  in  the  Dill  Case,  and  it  would  be 
contrary  to  sucii  interpretation  now  to  bold 
that  bigamy  is  not  a  crime  against  the 
wife  wittiin  the  meaning  of  the  statute. 
We  therefore  adopt  the  rule  laid  down  in 
State  V.  Sloan,  55  Iowa.  210,  7  N.  W.  516. 
wliere  the  court  said;  "In  our  Opinion,  if 
the  defendant  is  guilty  of  bigamy,  he  com- 
mitted a  crime  against  his  wife.  We  think 
she  is  a  competent  witness." 

The  decision  in  that  case  was  followed 
in  State  v.  Hughes,  58  Iowa,  185.  11  N.  W. 
706.  These  Iowa  deciaions  were  followed 
in  Nebraska.  Hills  v.  State,  61  Neb.  539, 
57  L.R.A.  155,  85  N.  W.  830. 

Far  the  reasons  above  named,  we  hold 
that  the  dcf<>ndant's  Hrst  frjfe  was  a  com- 
jietent  witness  against  him.  and  that  the 
irial  court  did  not  err  in  allowing  the  wife 
to  testify  in  behalf  of  the  state  in  this  case.. 

In  one  of  the  assignments  of  error  it  Is 
claimed  that  the  information  was  not  prop- 
erly verified.  No  objection  to  the  infor- 
mation, or  to  the  form  of  its  verification, 
or  to  the  alleged  absence  of  a  proper  verifi- 
cation, was  made  at  any  stage  of  the  pro- 
ceedings in  the  trial  court.  Such  objec- 
tion cannot,  therefore,  be  considered  at  this 
time.  Bergdahl  v.  People,  27  Colo.  302, 
307.  61  Pac.  228;  Laffev  v.  People,  55  Colo. 
575,  136  Pac,  1031. 

Tlie  plaintiff  in  error  contends  that  "the 
court  erred  in  limiting  the  defendant's 
counsel  to  forty  minutes  to  argue  his  case 
to  the  Jury,"  The  general  rule  Is  that  the 
limitation  of  the  time  for  argument  by  the 
counsel  for  either  side  is  in  the  discretion 
of  the  trial  court.  12  Cyc.  558.  Consider- 
ing the  amount  and  character  of  the  testi- 
mony taken,  the  number  of  witnesses,  and 
other  circumstances  of  the  case,  we  cannot 
say  that  the  trial  court  abused  its  discre- 
tion in  this  matter. 
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Tlie  plaiiilifl'  in  error  calU  attention  to 
the  fact  that  the  information  alleged  that 
the  defendant,  at  the  time  of  his  second 
marriage,  knew  tiiat  his  first  wife  was  living. 
Such  an  allegation  could  have  been  omitted 
without  BfTectiDg  the  charge  againet  the 
accused.  7  C.  J.  1186,  g  29.  It  was  sur- 
plusage.   22  Cye.  370,  c.    It  waa  not  neces- 


sary for  the  state  to  prove  such  alteration. 
22  Cyc  448.  The  record  shows  uo  error 
based  on  the  allegation  or  proof   in   qne$- 

The  record  shows  no  reversible  error,  and 
the  judgment  is  therefore  affirmed. 

Hill,  Cb.  J.,  and  Bailey,  J.,  concur. 
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H.   K.  KETCHUM. 
(—  Okla.  — ,  172  Pac.  Bl.) 

Evidence  —  alter«tloii  in  check. 

1.  Where  plaintitf  brought  an  action 
against  a  bank  to  recover  moneys  deposited, 
and  the  hank  pleaded  payment  of  said  sum 
upon  checks  drawn  by  plaintiff  and  allejied 
tlist  after  same  had  been  char);ed  to  plain- 
tiff's account  he  claimed  that  a  cei-tain  cherk 
had  been  forged  by  raising  the  amount 
thereof,  whereupon  the  bank  credited  his 
account  with  the  amount  thereof  and 
itrought  suit  against  the  person  who  pre- 
sented said  check  Co  recover  the  amount  paid 
thereon,  and  alleged  further  that,  if  said 
check  had  been  altered,  said  alteration  was 
made  possible  by  the  negligent  manner  in 
which  plaintiff  had  executed  said  chcek,^ 
held,  that  it  was  not  error  to  permit  plain- 
tiff to  testify  ai  to  the  alteration  made  in 
said  check. 

For  otker  caiet,  tee  Evidettoe,  ZIII.  «,  in 

Dig.  ISi  N.  8. 
8*nie  —  burden  to  ebow  payment. 

2.  In  an  action  by  a  depositor  ogainit  a 
bank  to  recover  a  balance  due,  where  the 
bank  pleads  payment,  the  burden  is  on  the 
bank  to  show  that  the  money  deposited  by 

filninfilT  had  been  paid  out  on  checks  drawn 
ly  him. 

For  other  cattt,  see  Evidence,  II.  o,  in  Dig. 
J-5S  N.  B. 
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Bills  and  notes  —  alteration  —  ritect. 

3.  Where  an  instrument  when  executed 
is  complete  on  its  face,  and  afteir  delirery 
thereof  by  the  mokef  is  materially  altered, 
it  is  annulled  except  as  against  a  party 
who  made,  autboriz^,  or  assented  to  the  al- 
teration, 
for   other  coses,  see   Alleralion  of  Jtulni- 

neafs,  /.  in  Dig.  1-52  Y.  B. 

(April  »,  1919.) 

ERROR  to  the  District  Court  for  Payne 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
a  lialance  alleged  to  be  due  on  certain  de- 
posits mnde  by  him  and  to  recover  damages 
for  the  wrongful  protest  of  two  checks 
drawn  on  the  bank  hy  hira.     Affirmed. 

The  facts  are  stated  iu  the  opinion. 

Messrs.  John  R.  Hadloy  and  Walter 
Mathews,   for  plaintiff  in  error: 

Evidence  of  the  alteration  of  the  check 
was  foreign  to  the  issues  raised  by  the 
pleadings,   and    should    not   have    )>een    ail- 


.  Frisco  Lumber  Co.  22 


litted. 

Lock  wood  Bros.  ' 
Okla.  38,  1)7  Pac.  5 

The  party  asserting  that  an  instruiaent 
has  been  unlawfully  altered  haa  the  burden 
of   proving  such  alteration. 

Cavitt  V.  Kobertaon,  42  <Htla.  eiS,  142 
Pac.  203. 

If  the  injury  resulted  from  the  act  of 
the  forger,  the  maker  is  not  li^le  for  that 
injury,  though  the  carelessneas  of  the 
maJ^er  contributed  to  and  aided  the  forger 


Note,  —  The  liability  of  bank  to  depositor 
for  paying  altered  check  where  the  altera- 
tion was  facilitated  tiy  the  form  in  which 
it  was  drawn  is  discussed  in  the  note  to 
Commercial    Bank   r.   Arden,    LR.A.1U18B, 

Since  the  date  of  the  preparation  of  that 
note  the  decision  of  tlie  Knglish  court  of 
King's  bench  in  MauMillan  v.  London  Joint 
Stock  Bank  [1B17]  2  K.  B.  43»,  W.  N.  181, 
33  Times  L.  R.  308,  01  Sol.  Jo.  523,  88  L. 
J.  K.  B.  N.  S.  149P,  22  Cora.  Cas.  384,  dis- 
cuawd  therein,  was  reversed  bv  the  House 
of  Lords  {]!tl8)  146  L.  T.  Jo. "163.  Under 
the  facts  of  that  case,  as  set  forth  in  the 
note  in  L.R.A.IUIRB,  327,  the  House  of 
Lords  holds  that  the  bank  is  ]irotected  in 
paying  out  the  amount  to  which  the  check 

L.R.A.191BF. 


bad  been  raised.  The  early  cSse  of  Voun)* 
V,  Grote,  4  Bing.  253,  130  Eng.  Reprint,  7S4. 
12  J.  B,  Moore.  484,  3  L.  J.  C.  P.  165,  21' 
Revised  Rep.  652,  6  Eng.  Rul.  Cas.  140,  i* 
approved.  There  ts  a  direct  conlliet  be- 
tween this  decision  of  the  House  of  Ijordi- 
BJid  the  deciaion  of  the  Privy  Council  in 
Colonial  Bank  v.  Marshall  [\WM\  A.  C. 
559,  6  B.  R,  C.  283,  7a  L.  J.  P.  C.  N.  S. 
76,  22  Times  L.  R.  746,  5  Ann.  Cas.  771. 
discussed  in  the  note  to  which  refertaice 
is  aliove  made.  As  shown  in  this  note,  there 
is  little  American  authority  on  this  exact 
point.  Attention  is  called  to  the  decision 
in  Commercial  Bonk  v.  Arden,  177  Ky.  520. 
L.B.A.iel8B.  320,  1»7  8.  W.  Ml,  and 
FiBST  XA.T.  Daks  v.  Kbichum. 


LtomzodbyGoOgIc 


FIRST  SAT.  BASK  v.  KETCUU3I. 


in  bringing  aliont  the  injury;  bnt  if  the 
JDJiirj'  results  from  the  act  of  the  maker, 
he  is  liable, 

Fordyce  v.  RoBTninsk'i,  49  Ark.  40,  4  Am. 
St.  Hep,  18,  3  S,  W.  892;  Exchange  Nat. 
Bank  v.  Bank  of  Little  Rock,  22  L.B.A,  886, 
J  C.  C.  A.  Ill,  19  U.  S.  App.  152,  59  Fed. 
140;  National  Bank  v.  Fish,  —  Okla.  — , 
ante,  278,  lon  Pac.  1105. 

McBBiB.  Thoman  A,  HlsKlns  and  SyU 
YPSler  J.  Berton.  for  defendant  in  error: 

After  the  plaintiff  nmde  prima  facie  case 
as  to  the  alteration,  the  burden  of  showing 
the  alteration  was  upon  the  hank  to  show 
that  the  check  was  written  for  $80,  or  that 
the  same  was  altered  by  and  with  the  con- 
sent of  the  plaintiff  and  that  the  $80  was 
paid  by  his  direction. 

Chicago  Rav.  Bank  v.  Block,  126  111,  App, 
128;  Cnehman  v.  Illinois  Starch  Co.  7B  III. 
281;  Harris  v.  Bank  of  JackBonville,  22 
FU,  SOI,  1  Am,  St.  Rep.  201,  1  So.  140; 
Standard  Fnsliion  Co.  v.  Joels,  —  Okla,  — , 
159  Pac.  846;  iidwards  v.  Johnston -La  rimer 
Dry  Good*  Co.  —  Okla,  — .  1S8  Pac.  446. 

After  a  check  is  written,  signed,  and  de- 
livered it  is  a  complete  contract,  and  any 
clian|>c  or  ait^^tion  made  without  the  eon- 
sent  of  the  maker  makes  the  check  or  nefro- 
tiahte  papor  null  and  Toid  even  in  the  hands 
of  a  bona  fide  holder. 

1  R.  C.  L.  88  70,  1036;  Exchange  Nat. 
Bank  V.  Rank  of  Little  Hock,  22  L.R.A. 
686,  7  C.  C.  A.  Ill,  111  U.  S.  App.  152,  58 
Fed.  140;  Fordyce  v,  KonminRki,  49  Ark. 
40.  4  Am.  St.  Rep.  18,  3  8.  W.  892;  Walsh 
T.  Hunt,  120  Cal.  4«,  39  L.R.A.  6i)7,  62  Pac. 
115;  Goburn  T.  Webb,  56  Ind.  98,  26  Am, 
Hep.  15;  Knoicville  Nat.  Bank  v.  Clark.  61 
Iowa,  264,  33  Am.  Hep.  129,  1  N.  W,  401; 
Dank  of  Heringt«n  *.  Wangerln.  65  Ran. 
423.  69  L.R.A.  717,  70  Pac.  330;  Burrows 
V.  Klunk,  70  Md,  451,  3  L.R.A.  578,  14  Am. 
St.  Rep,  371,  17  Atl.  378;  Draper  v.  Wood, 
112  Mass.  316,  17  Am,  Rep.  92;  Greenlleld 
.Sav.  Bank  t.  Stowell,  123  Mass.  198,  25 
Am.  Hep.  87;  Wait  v.  Pomeroy,  20  Mich. 
425,  4  Am.  Rep.  395;  Holmes  v.  TVumper, 
22  Mich.  427.  7  Am.  Rep.  081;  Simmons  v. 
Atkinson  &  L.  Co,  69  Miss.  882,  23  L.R.A. 
699,  12  Bo,  263;  National  Excfa,  Bank  v. 
I.«steT,  21  L.H-A.(N.S.)  402,  and  note,  194 
>i.  Y.  461,  87  N.  E.  779,  16  Ann.  Cas,  770: 
Conger  t.  Crnbtpee,  45  Am.  St.  Rep,  251, 
and  note,  88  Iowa,  536,  55  N.  W.  335;  Bur- 
^SB  V.  Blake,  66  Am,  St.  Rep.  121,  note; 
Citiiena'  Nat,  Bank  v,  WilllamB,  35  L.R.A. 
469,  and  note,  174  Pa.  86,  34  Atl.  303;  Gar- 
rard V.  Haddan,  67  Pa.  Si,  6  Am.  Rep.  412: 
Crawford  v.  West  Side  Bank,  100  N.  Y. 
50,  53  Am.  Rep.  162,  2  N.  E.  881;  Cronk 
hite  T.  Neheker,  42  Am,  Rep.  135,  and  note, 
81  Ind.  319. 
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OSS) 
Hardy,  J.,  delivered  the  opinion  of  the 

..  Ketch um  commenced  an  action 
First  National  Bank  of  Cushing  to 
a  balance  due  on  certain  de  pus  its 
mude  by  him,  and  for  damages  for  wrong- 
fully protesting  two  checks  which  had  been 

by  him  against  his  account  when 
sufficient  funds  were  on  deposit  to  pay  said 
checks.  The  bank  answered  pleading  pay- 
of  the  deposit,  and  set  out  in  detail 
the  checka  paid  by  it  which  had  been  drawn 
by  plaintiff  against  his  account,  among 
which  was  one  check  for  the  sum  of  $80, 
about  whicli  last -men  tinned  check  this  con- 
troversy hinges.  Verdict  and  judgment 
for  Ketchum,  and  the  bank  appeals. 
Tlie  parties  will  be  referred  tu  8B  they  ap- 
peared in  the  trial  court. 

The  court  permitted  plaintiff,  over  ob- 
jections by  defendant,  to  testify  that  a  cet- 
n  check  purporting  to  be  for  the  eum  of 
$80  which  had  been  charged  to  his  accouul 
by  defendant  had  hcen  altered  after  iti 
execution  and  delivery  by  him,  in  that  the 
amount  thereof  had  been  raitied  from  80 
cents  to  80  dollars,  and  this  action  of  the 
court  is  urged  as  error  tor  the  reason,  as 
counsel  claims,  there  was  no  allegation  in 
any  of  the  pleadings  tendering  an  Issue  as 
to  the  amount  of  said  clie^'k.  Uefeiidani 
alleged  in  its  answer  that,  after  this  check 
had  been  paid  by  defendant  and  charged 
against  the  deposit  of  plaintiff  in  the  sum 
of  $80,  plaintiff  objected  to  the  charge  and 
claimed  the  dieck  had  been  raised  from  SO 
cents  to  80  dollars,  and  that  defendant 
thereupon  credited  plaintiff's  account  with 
the  Bum  of  $70.20,  and  entered  into  an 
agreement  whereby  an  action  was  to  l>e 
commenced  against  the  person  presenting 
said  check  for  payment  to  recover  said  aum: 
and  further  alleged  that  it  said  check  had 
been  altered  as  claimed  the  alteration  there- 
of was  made  possible  through  the  negligence 
of  plaintiff  because  of  the  manner  in  which 
said  check  was  executed.  Under  tliese  al- 
legations   the    evidence    was    properly    ad- 

The  court  instructed  the  jury  that  the 
burden  was  on  defendant  to  prove  that  the 
check  as  paid  by  it  was  in  the  same  condi- 
tion as  when  drawn  by  defendant,  and  r«- 
fuBed  to  instruct  upon. defendant's  request 
that  the  burden  was  on  plaintiff  to  prove 
an  alteration  in  tlie  check.  * 

The  relation  between  plaintiff  and  de- 
fendant was  that  of  debtor  and  creditor, 
and.  there  bein^  no  controversy  over  the 
fact  that  plaintiff  had  deposited  certain 
funds  to  his  cri'dit  with  defendant,  defend- 
ant, seeking  to  avoid  a  recovery  by  plain- 
tiff upon  the  plea  of  payment,  was  charged 
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with  the  burden  of  auataining  that  plea  by 
a  preponderance  of  the  evidence.  Winton 
V.  Myers,  8  Okla.  421.  58  Pac.  834;  Ed- 
narda  v.  JohnHton -Larimer  Dry  Goods  Co. 
—  Okla.  — ,  158  Pap.  44U;  Standard  Fash- 
ion Co.  V.  Joels,  —  Okla.  — ,  US  Pat.  846; 
Zane.  Banks  S  Bkg.  201;   7  C.  J.  668. 

The  defendant  could  not  lawfully  pay  out 
ntoneyit  on  depoait  nitli  it  to  plaintifTe 
credit  except  as  directed  by  liim,  and  in 
maintaining  its  defense  of  payment  it  uaa 
incumbent  upon  defendant  to  sliow  that  the 
checks  upon  »liich  said  moneys  were  dis- 
bursed were  drawn  by  plaintiff;  and  this 
it  sought  to  do  by  showing  a  credit  ot  iSO 
which  had  been  paid  out  on  a  check  which 
defendant  claimed  had  been  executed  by 
plaintift.  It  was  not  enough  to  show  that 
the  moneys  had  in  fact  been  paid  out,  but 
it  was  necessary  to  go  fnrthei'  and  show 
that  same  had  been  paid  out  according  to 
the  directions  of  plaintiff,  and  that  the 
checks  far  the  payment  of  which  credit  was 
claimed  were  the  checks  of  plaintiff.  Cush- 
man  v.  Illinoia  Starch  Co.  TS  III.  2Si; 
Harris  t.  Bank  of  Jacksonville,  22  Fla.  501, 
1  Am.  St.  Rep.  201,  1  So.  140;  Zane,  Banks 
&  Bkg.  201. 

Irrespective  of  the  question  as  to  wliere 
lay  the  burden  of  proof,  the  evidence  coii- 
cludively  establishes  the  alteration  of  the 
check  in  controversy.  The  original  instru- 
ment is  before  us,  and  an  examination  tliere- 
of  establiahcE  beyond  any  reasonable  doubt 
that  it  has  been  altered  as  claimed.  It 
was  originally  written  in  ink,  and  at  tlie 
end  of  the  line  opposite  the  name  of  the 
payee,  where  tlie  amount  of  the  check  iu 
usually  designated  in  Qgures,  the  maker 
had,  according  to  hie  testimony,  written 
the  amount  thus,  "X89<jqo,"  and  in  the  line 
where  the  amount  was  written  out,  staled 
the  amount  thus  "only  eighty  cents."  Tho 
check  as  it  now  is,  and  was  at  the  time  of 
its  payment,  shows  the  original  writing  to 
have  been  retraced  with  an  indelible  pencil, 
and  opposite  the  name  of  the  payee,  vihere 
the  amount  was  designated  as  above  stated, 
same  has  been  changed  to  read  $80.00,"  and 
on  the  line  wliere  th(:  words  "only  eighty 
cents"  were  writleii  the  words  "only"  and 
"cents"  have  been  erased,  leaving  the  word 
"eighty"  in  writing,  and  at  the  rijflit  end 
of  the  line  appears  the  word  "dollars,'' 
which  is  a  part  of  the  blank  printed  form 
,on  which  the  check  was  written.  Where 
the  word  "only"  was  erased,  a  hole  plainly 
appears  in  the  paper,  and  where  the  word 
"cents"  was  erased  the  papei'  is  mucli  thin- 
ner, and  upon  being  held  up  to  the  light 
shows  plainly  tli»t  an  erasure  liaa  been 
made,  and  wliero  the  figures  "S80.00"  noir 
appear  an  erasure  also  is  plainly  t<hoH~n  to 
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have  been  made.  There  cannot  be  any  rea- 
aonable  doubt  that  the  check  has  been  ma- 
terially altered,  and  the  testimony  of  plain- 
tiff that  the  alteration  was  made  after  its 
execution  and  delivery  liy  him  is  uncon- 
tradicted, and,  even  if  the  court  wmmitted 
error  in  its  instructions  as  to  tho  burden 
of  proof,  we  would  not  reverse  the  caiie  for 
that  reason. 

Defendant  claims  tbat  plaintiff  waa  ueg- 
ligent  in  drawing  the  check  and  thereby 
made  it  poKsible  for  the  alteration  to  be 
made,  and  for  that  reason  is  not  entitled 
to  recover,  and  that  the  court  cooimitted 
rror  in  instructing  the  jury  that  the  fact 
hether  or  not  the  cheek  waa  uegli^eatly 
drawn  was  not  to  be  considered  by  tlient. 
Ihe  negligence  alleged  is  said  to  cansisit  in 
the  failure  of  ptaiatifl  to  draw  a  line 
through,  or  erase,  the  dollar  mark  at  the 
end  of  the  line  wlicre  the  amount  of  the 
(;beck  was  designated  in  figures,  and  in 
failing  to  erase  the  printed  word  ''doLlari," 
at  the  end  of  tlie  line  where  the  amount  of 
the  check  was  written  in  words,  and  be<»u:ie 
of  his  failure  to  do  this  it  was  mode  pos- 
Bible  for  the  person  altering  the  check  tu 
make  the  erasures  hereinbefore  descritxti 
and  leave  the  check  in  its  present  condi- 
tion. The  rule  urged  haa  frequently  been 
applied  where  an  instrument  vrau  executed 
leaving  certain  blanks  therein  which  were 
afterwards  filled  out  in  such  a.  manner  a* 
to  leave  no  mark  or  indication  of  an  altera- 
tion therein;  but  the  distinction  between  an 
instrument  executed  in  blank  as  to  tlie  date, 
the  name  of  the  payee,  or  the  amount  wbeii 
signed  and  delivered  to  another  for  use.  alld 
with  authority  to  fill  in  blanks  thus  left, 
and  an  instrument  complete  on  ita  face 
when  signed  and  delivered  in  whicJt  mm 
terial  alterations  have  been  made  is  em- 
phasized in  many  of  the  cases.  In  the  lat- 
ter case  tliere  is  no  implied  airthoritj  to 
cbange  the  instrument  as  delivered,  and 
the  n^ligence  of  the  maker  under  such  cir- 
cumstances cannot  lie  said  t«  cause  the  loss 
wliicli  required  the  commission  of  a  crime 
by  another  to  effect.  Where  the  maker  of 
an  instrument  careleesly  leaves  blauk  spares 
therein  whicli  he  intrusts  tu  ajiother  to  AIL 
and  that  other  person  disobeys  instruettoas 
and  fills  up  the  space  for  a  larger  amount 
the  rule  may  n-ell  be  invoked,  tor  tlw  loss 
occasioned  thereby  is  the  natural  and  proli- 
aljle  result  of  his  negligence  and  should 
have  lieen  foreseen  by  him;  but,  on  the  ofhei 
hand,  when  a  person  executes  an  instru- 
ment complete  in  itself,  though  unskilfully 
drawn,  he  should  be  protected  from  iti< 
alteration  by  forgery  in  any  manner,  for 
he  lia»  as  much  right  to  presume  that  the 
holder  thereof  will  not  commit  the  eriint  of 
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forgery  by  it»  alteration  lia  there  is  for 
otliers  to  presume  tliat  it  has  not  been  eo 
ultci'od.  This  rule  has  been  declared  in  this 
htHte  by  statutf.  Section  4174,  Itev.  Laws 
1010,  provides  as  follows;  ''Where  a  nego- 
liable  instrument  U  miilerintlj*  altered  with- 
out the  as-'^ent  of  all  parties  liable  thereon, 
it  ib  avoided,  e-icept  as  against  a  party  ntio 
has  himself  made,  autlioriJed,  or  as-wnted 
to  the  alteration,  and  subsequent  indorsers. 
Hut  when  an  instrument  has  been  material- 
ly altered  and  h  in  the  hands  of  a  holder 
in  due  course  not  a  party  to  the  alteration, 
lie  may  enforce  payment  thereof  according 
to  its  original  tenor." 

The  alteration  is  palpable,  and  the  most 
ordinary  examination  of  the  check  upon  the 
part  of  the  bank  would  have  revealed  it.  It 
was  discredited  on  its  face  by  its  very  ap- 
pearance at  the  time  the  bank  took  it,  and, 
instead  of  the  plaintiff  being  negligent,  the 
evidence  convinces  us  that  the  bank  was  \ 
extremely  careless  in  paying  tbia  check  in  I 
the  condition  it  was  when  it  was  prcBented,  ' 
and  is  not  in  a  position  to  say  that  its  loes  I 
was  occasioned  by  any  negligence  of  plain- 
tiff, I 

The  holding  a  maker  bound  by  an  altered  | 
instrument,  wlicn  lie  nas  not  negligent  in 
its  vNeculion,  is  in  effect  to  say  that  the  ! 
crime  of  forgery  was  committed  under  im-  I 
plied  authority  from  him,  and  renders  him  { 


liable  upon  a  contract  which  he  never  ex- 
ecuted, authorized,  nor  ratified,  and  place:' 
upon  hira  the  burden  of  anticipating  and 
guarding  against  the  many  and  deviou- 
ways  by  which  the  crime  of  forgery  is  com- 
mitted. The  great  weight  of  authority  re- 
jects this  view,  and  hold?,  in  line  with  our 
statute  above  quoted,  that  a  materia)  altera- 
tion in  a  negotiable  instrument  after  Iti* 
execution  and  delivery  as  a  complete  con- 
tract avoids  it  except  as  against  parties 
consenting  to  the  alteration.  Tliis  doctrine 
rests  upon  the  sound  principle  that  partie^^ 
are  only  liable  on  their  contracts  as  made 
and  entered  into  by  them  in  the  absence  of 
ratification  or  estoppel.  Greenfield  Sov- 
Bank  v.  Stowell,  123  _Mass.  106,  25  Am.  Rep. 
87;  Holmes  v.  Trumper,  22  Mich.  427,  7 
Am.  Rep.  061;  Knoxville  Nat.  Bank  v. 
Clark,  61  Iowa,  2G4,  33  Am.  Rep.  120,  1 
N.  W.  491;  Fordyce  v.  Kosminski,  4S  Ark. 
40,  4  Am.  St.  liep.  18.  3  S.  W.  802;  Bur- 
rows V.  Klunk,  TO  Md.  451,  3  L.R.A.  576, 
14  Am.  St.  Rep.  371,  17  Atl.  378;  Goodman 
V.  Kastman,  4  N.  H.  455;  Exchange  ^ac. 
Bank  v.  Bank  of  Little  Rock.  22  L.R.A.  lj»G, 
7  C.  C.  A.  HI,  10  O.  S.  App.  152,  58  fed. 
140. 
The  judgment  U  affirmed. 
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Couimon  law  —  cliaitfct*. 

1.  .^ny  principle  of  the  common  linv  may 
lie  changed  by  Motute,   when  the  Constitu- 
tion is  not  thereby  violated. 
for  other  ix»e»,  Bee  t'ommon  Late,  in  Dig. 

l-5t  Ji.  8. 
Vpnne  —  nndlne  of  indictment. 

3.  'Assuming;  that  the  common  law  re- 
quired indictments  to  be  found  by  a  gland 
jury  of  the  county  where  the  crime  was  com- 
mitted, a  change  oE  this  common-Iaw  rule 
by  statute,  in  the  public  interest,  BO  us  to 
authorize  indictments  under  certain  ad- 
judged conditions  to  be  foimd  by  a  grand 
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Xole.  — As  to  power  of  legislature  to  pro- 
vide for  indictraeiit  in  count.v  or  district 
other  than  that  in  which  crime  is  alleged 
to  have  been  committed,  see  asinotation  fol- 
lowing this  case,  post,  065. 
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a  county  of  the  circuit  other  than 
in  which  the  crime  wa*  committed, 

•xpressly   or   impliedly  forbidden  by 


(Browne,  Ch.  J.,  and   Taylor,  J.,  dissent.) 

(July  10,   1918.) 

DEMl'RRER  to  an  alternative  writ 
to  compel  the  reopondent 
judge  to  cause  the  rcdocketing  of  certain 
cases  and  exercise  juri.-diction  thereof  and 
proeeed  to  the  trial  and  determination  of 
the  cases  or  show  eausc  for  not  doing  so- 
Demurrer  overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.   RIchsrd   McConathy,   for  respond 
entr 

All  common-law  indictments  are  required 
to  l>e  found  by  the  grand  jury  of  the  coun- 
ty in  which  the  offenses  are  committed. 
"  10  Am.  *  Eng.  Ene.  I>iw.  5»0;  Kx  parte 
Slater,  72  Mo.  102:  Wpyrich  v.  People,  an 
in.  90:  Coolev,  Const.  Lim.  5th  ed.  note 
I,  p.  376;  22  Cyc.  100,  101;  United  States 
V.  Hill,  1  Brock.  156,  Fed.  Cas.  No.  15,384; 
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Bishop,  Grim.  Proc.  3d.  ed.  g  40;  English 
V,  Stale,  31  Fla.  340,  12  So.  689. 

A  statute  giving  juriadiction  of  a  proae- 
ciitioD  to  tlie  courts  of  a  county  other  than 
that  in  which  the  offense  has  been  com- 
mitted is  void  as  denying  to  the  offender 
the  ronstilutional  right  of  a  trial  in  his 
county  or  vicinage. 

SUW  V,  Lewis,  0  Ann.  Cas.  Bl.'i.  note; 
State  V.  Carroll,  55  Wash.  588,  133  Am.  St. 
itcp.  1047,  104  Pac.  914,  19  Ann.  Cat.  1234; 
Swart  V.  Kimball,  43  Mich.  443,  5  N.  W. 
«35. 

Tlie  indictment  on  its  face  should  show 
ihe  authority  of  the  grand  jury. 

Bishop.  Grim.  Proc.  3d  ed.  g  385;  United 
States  V.  Wood,  2  Wheeler,  C.  C.  323,  Fed. 
Cas.  No.  10,75T. 

Ur.  H.  M.   Homplon   also  for  respond- 

MesBTH.  Van  C.  Swcarlngen.  Attorney 
(iencral,  and  C.  O.  .AndrewN,  Assistant  At- 
torney General,  for  relator: 

StatuteH  authorizing  a  change  of  venue 
for  a  trial  are  not  vioUtive  of  g§  10  or  11 
of  Ihe  Bill  of  Rights,  where  an  impartial 
jury  cannot  be  obtained  in  the  county  where 
the  olfense  was  committed. 

Hewitt  V.  State,  43  Fla.  104,  30  So.  705; 
O'Berry  v.   State,  47   Fla.   75,   38   So.   440, 

A  court  can  take  judicial  notice  of  its 
own  records  in  rase  Dt  l>ar.  and  of  all  Piat- 
tere  patent  on  (he  face  of  the  records,  in- 
I'luding  all   prior   ]irocecdinga  id   the  same 

16  B.  C.  L.  8S  44.  45,  p.  1113;  7  Ency. 
Ev.  »»!)!  Oliver  v.  Enri.juca,  10  N.  M.  322, 
117  Pae.  844.  Ann.  Cas.  1013A,  140;  Mur- 
phy v.  Citizens'  Bank,  82  Ark.  131,  11 
UR.A.(N.S.)  618,  100  8.  \V.  B04,  12  Ann. 
Cas.  G36:  Sewall  v.  Johnson,  165  Cal.  762, 
134  Pac.  704,  Ann.  Cas.  1015B,  051;  Mc- 
Xish  V.  State,  47  Fla.  80,  3fl  So.  170; 
Winn  V.  Coggina,  63  Fla.  327,  42  So.  8B7. 

The  objection  to  the  indictment  la  purely 
n  technical  one,  and  could  not  embarrass 
the  defendants  in  the  trial  of  the  case,  nor 
subject  them  to  a  subsequent  trial  lor  the 
same  offense. 

Johnson  v.  State,  .'ifl  Fla.  68,  50  So.  520; 
Savage  T.  State,  18  Fla.  90S;  Peeple.t  v. 
Htale,  46  Fla.  101,  35  So.  223,  4  Ann.  Cea. 
S7()-  Williama  v.  State,  42  Fla.  205,  27 
So.  808. 

Mr.  H.  E.  Carter  also  for  relator. 

Whitfleld,  J.,  delivered  the  opinion  of  the 

The  alternative  writ  of  mandamus  issued 
herein  to  the  circuit  jndge  alleges  in  effect: 

That  certain  named  persons  were  indicted 
in  Suwannee  county,  in  the  third  judicial  cir- 
cuit,  tor  a  felony   for  a  violation  in  that 
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county  of  the  bunking  laws  of  thi^  stale; 
that  on  motion  of  the  defendants  the  caii-«i« 
were  transferred  to  Madison  county,  in  the 
same  circuit;  lliat  on  motion  of  the  defend- 
ants Ihe  indictments  were  in  Madison  coun- 
ty quashed;  that  the  acting  state  attorney 
presented  a  petition  alleging  that  "a  grand 
jury  ie  now  in  seRsion  in  this  (MadiKint 
county,  that  there  is  great  prejudice  among 
the  people  of  Suwannee  county  against  the 
said  parties,  and  It  is  therefore  inexpedient 
to  form  a  grand  jury  in  said  Suwannee 
county  to  investigate  charges  at  this  time. 
Wherefore  your  petitioner  prays  an  order  of 
this  court  authorizing  Ihe  grand  jury  now 
in  session  in  the  circuit  court  of  Madison 
county  to  investigate  the  charges  to  be  pre- 
sented against  the  said  J.  B.  Barton,  H. 
E.  Tolar,  and  O.  8.  Mobley,  and  teke  suoli 
action  thereon  aa  to  the  said  grand  jury 
may  appear  meet  and  proper." 

That  the  court  in  Madison  county  ordered 
that,  "the  above  and  foregoing  petition  be- 
ing considered,  it  is  adjudged  that  because 
of  prejudice  existing  among  the  people  of 
Suwannee  county,  Florida,  against  J.  B. 
Barton,  H.  E.  Tolar,  and  G.  S.  Mobley,  it 
is  inexpedient  to  form  a  grand  jury  In  said 
eounly  of  Suwannee  to  investigate  criminal 
charges  against  the  said  J.  B.  Barton,  H,  K. 
Tolar,  and  G.  R.  Mohicy,  and  it  is  ordered 
and  adjudged  that  the  grand  jury  now  in 
session  in  Madison  county,  Florida,  do  pro- 
ceed to  investigate  certain  charges  which 
may  be  brought  to  its  attention,  wherein 
it  is  alleged  that  the  aaid  J.  B.  Barton. 
H.  E.  Tolar,  and  G.  S.  Mobley  have  vio- 
lated certain  criminal  laws  of  Florida  in 
the  said  county  of  Suwannee,  and  that  the 
aaid  grand  jury  do  make  report  of  its  find- 
ings to  this  court."  That  "thereupon  the 
grand  jury  of  said  court,  duly  impaneled 
and  sworn,  were  called  into  court,  and  in 
open  court  the  Honorable  M.  F.  Home, 
judge  of  said  court,  presiding,  gave  to  the 
said  grand  jury  a  special  charge  regarding 
the  matter  of  violations  of  the  criminal 
kws  of  Florida  in  connect  ion  with  the 
affairs  of  the  Live  Oak  Citizens'  Bank  of 
Live  Oak,  with  request  that  the  aaid  grand 
jury  investigate  the  same,  as  appears  from 
the  record  of  the  minutea  of  aaid  court  as 
follows,  to  wit:  'The  grand  jury  having 
more  business  before  them,  the  judge  in 
open  court  alao  gave  the  grand  jury  a  spe- 
cial charge  regarding  the  matter  of  the 
Live  Oak  Citizens'  Bank  of  Live  Oak,  Flori- 
da, with  a  request  that  they  investigate 
the  same;  and  the  grand  jury  retired  to 
their  rooms  in  charge  of  their  aworn  bailiff 
to  further  deliberate  upon  their  findings.'  " 

That  thereafter  the  said  grand  jury  in 
and  tor  Madlaon  county  presented  indict- 
ments against  the  named  parties,  the  in- 
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dictmeotB  Btating  that  "the  grand  ju 
of  the  Btat«  of  Florida,  iDquiring  in 
for  the  body  of  the  county  of  Mad 
upon  their  oaths,  present  that  It.  E.  Tolar, 
J.  B.  Barton,  and  G.  S.  Mobtey,  late  of  the 
county  of  Suwannee,  in  the  atate  of  Floi" 
da,"  committed  the  ulTenses  charged.  That 
thereafter,  on  motion  of  the  cletendante, 
the  court  in  Madi9on  county  made  the  fol 
lowing  order: 

"This  cause  coming  on  to  be  heard  on 
defendants'  motion  for  change  of  venue  aa 
to  each  of  the  four  indictments  in  the  above- 
stated  cause,  which  were  at  this  preiient 
term  of  the  circuit  court  in  and  for  Madison 
county  presented  tlio  grand  jury  of  the  state 
of  Florida,  inquiring  in  and  for  the  body  of 
the  said  county  of  Madison;  and  it  appear- 
ing to  the  court  by  the  exhibits  attached  to 
said  motion  and  made  a  part  thereof  to  its 
satisfaction  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  of  Suwannee, 
where  the  said  offense  is  alleged  to  have 
been  committed,  and  that  it  is  impractical 
to  get  a  qualified  jury  to  try  the  said  cases 
in  said  county  of  Suwannee;  and  it  is  fur- 
tlier  impractical  to  get  a  qualified  jury  in 
any  other  county  in  the  third  judicial  cir- 
cuit] and  the  court  being  of  the  opinion  that 
a  fair  and  impartial  trial  cannot  be  bad 
anywhere  in  said  circuit, — it  is,  upon 
sideration  thereof,  ordered  aJid  adjudged 
that  a  change  of  venue  be  had  in  said  cases, 
and  that  said  cases  be  and  they  are  hereby 
moved  to  the  circuit  court  of  the  fifth  ju- 
dicial circuit  in  and  for  Marion  county, 
Florida."  That  the  causes  were  duly  dock- 
eted in  Marion  county,  in  the  fifth  judicial 
circuit  That  upon  motion  of  the  state 
attorney  for  the  fifth  judicial  circuit  tht 
court  in  Madiaon  county  made  the  following 
order:  "This  cauBc  came  on  to  be  heard 
on  motion  of  the  Honorable  Geo.  W. 
Bcld,  state  attorney  for  the  fifth  judicial 
eircuit  court  of  Florida.  From  an  inspe 
tion  of  the  record,  which  is  a  certiHi 
copy  of  the  proceedings  of  the  circuit  cou 
for  Madison  county,  it  appears  that  at 
regular  term  begun  on  October  S,  1016,  < 
October  10,  1016,  on  motion  of  Honorable 
R.  H.  Buford.  state  attorney,  reciting  that 
certain  indictments  that  had  been  returned 
against  the  defendants  in  Suwannee  c< 
ty,  Fl'irida,  where  the  alleged  crime 
committed,  had  by  the  judge  then  holding 
said  term  in  Madison  county  been  quashed, 
and  BUggeatcd,  upon  statements  made  by 
him,  that  the  grand  jury,  then  in  seaaion  for 
Madison  county  do  investigate  the  same. 
On  the  same  da;  in  open  court  in  Madioon 
county  the  judge  ordered  that  it  was  inex- 
pedient to  form  a  grand  jury  in  Suwannee 
county,  and  did  direct  the  grand  jury  sworn 
to  inquire  in  and  for  Madison  county  to  in. 
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vestigate  the  same,  and  on  the  11th  day  of 
October,  IBIO,  the  grand  jury  for  Madison 
county  presented  four  indictments  against 
the  person'  named  as  in  this  case.  Tliere 
is  in  the  record  four  pa(jers  appearing  in 
form  to  be  :nJictmtnts  againut  the  four 
persons  named  and  iiled  by  'D.  F.  Burnett, 
Jr,  clerk  circuit  lourt,"  and  on  these  same 
four  papers  are  also  narked:  'Filed  Oct. 
19,  1917  J  W  Brvaon,  clerk  circuit  court, 
Suwannee  count;,  Florida.'  But  no  other 
or  further  identification  or  authenticity  ap- 

"Tbcre  la  no  order,  or  motion,  in  Suwan- 
nee county,  adjudging  or  finding  that  it  was 
inexpedient  or  imnracti cable  to  form  a 
grand  jury  in  Suwannee  county,  after  the 
indictments  that  had  been  previously  found 
in  Suwannee  county  had  been  quashed  in 
Madison  county,  nor  any  evidence,  or  any 
anggestton  (hat  there  had  been  any  evidence. 
showing  that  it  waa  inexpedient  or  impracti- 
cable  to  form  a  grand  jury  in  Suwannee 
county,  or  order  transfering  the  case  to 
Madison  county  for  investigation  by  the 
grand  jury, 

"There  appears  a  certified  copy  of  tbe 
order  of  the  judge,  styled  'In  the  Cir- 
cuit Court  of  Suwannee  County,'  purport- 
ing to  de  'done  and  ordered  at  Madieon, 
Florida,  35th  day  of  October,  19Ifl,'  and 
certified  to  hy  '.T.  W.  Bryfion,  clerk  of  the 
circuit  court  in  and  for  said  county'  of 
Suwannee,  that  the  said  order  'was  duly 
recorded  in  the  public  records  of  said  coun- 
ty In  Chancery  Order  Book  No.  2,'  reciting 
that  four  indictments  which  were  at  this 
present  term  of  the  circuit  court  in  and 
for  Madison  county  presented,  which  en 
motion  ot  the  defendants  was  transferred 
to  the  circuit  court  for  Marion  county, 
Florida. 

"From  these  proceedings,  1  am  of  the 
opinion  that  there  was  no  authority  for 
the  grand  jury  of  Madison  county  to  pre- 
sent the  indictments  and  said  matter  ap- 
pearing in  the  record,  and  no  cause  pend- 
ing, or  any  valid  proceedings  to  transfer 
to  this  court,  and  no  authority  shown  to 
authorize  this  court  to  proceed  in  the  trial 
of  said  cause.  I  decline  to  entertain  juris- 
diction thereof.  Tt  is  considered  and  or- 
dered that  this  court  is  without  legal 
power  to  try  said  case,  and  the  clerk  will 
transmit  the  entire  record  to  the  court 
from  which  he  received  the  same. 

"Rone  and  ordered  at  Ocala,  Florida,  in 
open  court,  January  S,  1918. 

"[Signed]  W.  S.  Bullock,  Judge." 

That  the  "respondent,  aa  judge  of  the 
circuit  court  for  Marion  county,  Florida, 
declined  and  refused  to  entertain  jurisdic- 
tioB  of  said  cases,  end  to  try  the  same,  for 
no  other  reason  than  that  respondent  was 
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of  the  opinion  that  there  was  do  authori- 
ty for  the  grand  Jury  of  Madison  county 
to  present  the  indictmentB,  and  that  there 
was  no  caiiae  ponding  or  any  valid  pro- 
ceedingH  to  transfei  to  the  said  trircuit 
(Miurt  in  Marion  county,  and  no  authority 
shown  to  authorir^  respondent  to  proceed 
in  the  trial  of  said  cases." 

Tlie  command  of  the  writ  is  that  the 
respondent  judge  of  the  fifth  judicial  cir- 
cuit do  "cause  the  eaid  cases  to  be  redoclc- 
eted  in  the  said  circuit  court  in  Marion 
county,  and  that  you  entertain  and  exerciae 
jurisdiction  thereof,  and  proceed  to  the 
trial  and  determination  of  said  cases  as 
made  by  the  said  indictments  so  returned 
by  the  grand  jury  of  Madison  county  and 
transferred  to  the  circuit  court  of  Marion 
county,  Florida,  for  trial,"  or  show  cause 
fur  not  doing  so. 

A  demurrer  to  the  atternativs  writ  pre- 
sents questions  as  to  the  constltntiomil  va- 
lidity of  the  statute  and  the  suiiiciency  of 
the  proceedings  under  which  the  indict- 
ments tor  offenses  alle^d  to  have  been 
committed  in  Suwannee  county  were  found 
and  presented  in  Sladison  county  and  the 
causes  transferred  to  Madison  county. 

Tiie  provisions  of  the  Conatitution  and 
the  statute  to  be  considered  are  aa  follows: 
"Xo  person  shall  be  tried  for  a  capital 
crime  or  other  felony,  unleas  on  presentment 
or  indictment  by  a  grand  jury.  ..." 
Declaration   Rights,   S   10- 

Ihe  statute  is;  "Whenever  the  judge 
shall  deem  it  impracticable  or  inexpedient  to 
form  a  grand  jury  in  any  county  for  want 
of  sufficient  number  of  quali^ed  jurors 
therein,  or  on  account  of  any  undue  ex- 
citement or  prejudice  among  the  people, 
it  shall  be  lawful  for  the  grand  jury  of  any 
county  within  the  circuit  to  indict  any 
person  for  crime  oommitted  in  the  county 
first  mentioned,  hut  the  trial  thereof  shall 
be  In  the  county  wiiere  the  crime  was  com- 
mitted, unless  the  judge  shall  otherwise 
order  upon  motion  of  the  defendant,  and 
on  such  motion  the  defendant  may  be  tried 
in  any  county  in  th<;  state."  Chapter  7363, 
Acts  1817,  amending  %  4000,  Gen.  Stat. 

This  statute  was  originally  enacted  in 
18GR.  and  was  considered  in  Curry  v.  State 
IT  VU,  BB3;  the  second  headiiute  in  th 
case  being  as  follows:  "When  the  judg 
is  of  the  opinion  that  it  is  impracticabl 
or  inexpedient  to  form  a  grand  jury  in  an 
county  for  reasons  mentioned  in  subchapte 
13,  S  U,  of  chapter  1637,  Laws  of  ISfiB, 
to  make  it  lawful  for  the  grand  jury  of  any 
other  county  in  the  same  circuit  to  indict 
any  person  for  any  offense  committed  in 
the  county  flrst  mentioned  in  said  section 
such   opinion   of   the   judge  should   be  em- 
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bodied  in  an  order  and  made  a  part  of  the 
record  in  the  case." 

The  requirement  of  the  Constitution 
that  the  trial  of  a  felony  shall  be  "on  pre- 
sentment or  indictment  of  a  grand  jury'" 
does  not  limit  the  provision  to  a  grsnd 
jury  of  the  county  where  the  crime  was 
committed,  but  to  "a  grand  jury."  Any 
principle  of  the  common  law  may  be 
change  by  statute,  when  the  Constitution 
is  not  thereby  violated.  Ruff  v.  Georgia,  S. 
k  F.  R.  Co.  87  Fla.  224,  64  So.  782,  S  N. 
C.  C.  A.  enS;  Dutton  Phosphate  Co.  v. 
Priest,  67  Fla.  370,  05  So.  282;  Missouri  P. 
R.  Co.  V.  Castle,  224  U.  S.  541,  56  L.  ed. 
875,  32  Sup.  Ct.  Rep.  608. 

Assuming  that  the  common  law  required 
indictments  to  be  found  by  a  grand  jury 
of  the  county  where  the  crime  was  commit- 
ted, a  change  of  this  common-law  rule  by 
statute,  in  the  public  interest,  so  as  to 
authorize  indictments  under  certain  ad- 
judged conditions  to  he  found  by  a  grand 
jury  in  a  county  of  the  circuit  other  than 
the  one  in  which  the  crime  was  committed. 
is  not  expressly  or  impliedly  forbidden  hy 
the  Constitution.  See  State  v.  Lewis,  142 
N.  C.  626,  7  L.R.A.(N.S.)  669,  55  S.  E. 
600,  0  Ann.  Cas.  604. 

In  English  v.  State,  31  Fla.  340,  12  S,.. 
68B,  and  Donald  v.  State,  31  Fla.  255.  12 
So.  6fl5,  it  was  held  that  the  provision  of 
a  statute  authorizing  a  grand  jury  of  less 
than  twelve  members  to  find  an  indictment 
is  in  conflict  with  the  quoted  provision  of 
the  Conatitution  requiring  trials  of  felon- 
ies to  be  upon  "indictment  by  a  grand 
jury,"  because  at  common  law  twelve  grand 
jurors  must  concur  in  finding  an  indict- 
ment. This  holdinB;  does  not  require  a  de- 
termination that  a  statute  violates  the  quot- 
ed organic  provision  when  it  authorizes, 
under  conditions  offecting  the  public  in- 
terests, a.  grand  jury  in  one  county  to  in- 
dict for  felonies  committed  in  another 
county  of  the  circuit.  A  grand  jury  is 
merely  the  accusinfl;  body.  The  qualifica- 
tions of  its  members  are  fixed  by  statute. 
without  reference  to  their  qualifications  at 
common  law, 

Tl  abo  q  ted  p  ovision  of  g  10  of 
th     De  1       t  f  R  gbts   is  quite   unlike 

th    p  f  S  11     f  the  Declaration  of 

R  ght  th  t  in  all  iminal  prosecutions 
th    a  d    hall  h        the  right  to  a  speedy 

d  publ  t  al  by  an  impartial  jury,  in 
th    CO  nt    wh       th         me  was  committ^." 

Section  10  r.late  to  indictments,  while 
i!  11  relates  to  trials.  See  Aflhlej-  v.  State. 
72  Fla.  137,  72  Ro.  847;  O'Eerrj-  t.  Stale. 
47  Fla.  75,  36  So.  440;  Hewitt  v.  SUte,  43 
Fla.   194,  30  So.  796. 

The  state  attorney  of  the  fifth  judicial 
circuit  moved  a  remand  of  the  Aise*,  on 
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Uie  ground  thst  the  court  in  Marion  couiity 

U  without  juriBdiction  to  tr;  thon,  and 
the  court  ordered  the  remimd. 

The  basis  of  the  action  of  the  grnnd  jiirj 
in  Madiaon  county  in  finding  the  indict- 
lui'Qts  there  was  tin  order  uiade  iiiidpr  the 
statute  by  the  judgp-  whose  cirt'iiil  included 
both  Suwannee  and  Madimin  counties.  The 
urder  was  made  in  Jladinon  county,  on  an 
application  hy  the  acting  state  attorney, 
lillegiug  that,  owing  to  great  prejudice 
among  the  people  of  Suwannee  counr.y 
against  the  parties.  It  is  ine^ipedient  to 
form  a  grand  jury  in  that  county  to  In- 
vestigate the  cbargcH  made  against  the  ac- 
cused. 

The  judge  of  the  circuit  embracing  both 
counties  "adjudged  tliat  l)eoause  of  preju- 
dice existing  among  the  people  of  Suwannee 
eoQnty"  against  the  accused  "It  )a  inex- 
pedient to  form  a  grand  jury  In  said  coun- 
ty of  Suwannee  to  investigafe  criminal 
charges  against  the  said"  partiPB,  and  "ol-. 
dered  and  adjudj^ed  that  the  grand  jury 
now  in  aesalon  in  Mndlson  county,  Florida, 
do   proceed   to   investigate   certain   charge* 


nliich  may  be  brought  to  its  attention, 
nherciu  it  is  alleged  that  the  said"  parties 
''have  violated  certain  criminal  laws  of 
Florida  in  the  said  ctiuuly  of  Suwannee,  and 
that  the  said  gran:!  jury  do  make  report 
of.  its  findings  to  thia  court."  Tliis  order, 
made  in  IMadison  county  by  the  judge  whose 
circuit  included  iioth  Suwannee  and  Madi- 
son, was  a  sulDcient  basis  for  the  action 
taken  by  the  grand  jury  in  Madison  coun- 
ty under  the  statute  above  quoted. 

The  transfer  of  the  cases  to  .Marion  coun- 
ty, in  the  flfth  judicial  circuit,  was  at  the 
instance  of  the  defendants,  pursuant  to  the 
statute. 

Under  the  indictment  as  found  and  the 
transfer  of  the  cases  nnder  the  statute,  the 
Judge  of  the  fifth  judicial  circuit,  in  Mari- 
on county,  has  jurisdiction  to  try  tiie  cases 
adjudge  the  sufficiency  o(  the  in- 


-uled. 


dietme 
The 

Ellis  and  \Ves(.  JJ.,  concur. 

Broivne,  Ch.  J.,  and  Tnylor,  J.,  dhsent. 


Annotation — Power  of  legislature  to  |M«vide  for  inflictment  i 

or  district  other  than  that  in  «4ncb  crime  ii  alleged  to  have  been 


(1909)  56  Tet  Crim.  Rep.  32, 117  S.  W. 
!*79  (expreaaly  following  Miseher  v. 
State  (1899)  41  Tor.  Crim.  Sep.  212,  96 
Am.  St.  Rep.  780,  53  S.  W.  627,  which  is 
set  ont  an ()•  quoted  in  the  earlier  note), 
it  was  held  that  a  statute  providing  that 
prosecutions  for  rape  shall  be  com- 
menced and  carried  on  in  the  count;  in 
which  the  offense  is  committed,  or  in  any 
county  of  the  judicial  district  in  which 
the  offense  is  committed,  or  in  any  coun- 
ty of  the  judicial  district  the  judge  of 
wlHch  resides  nearest  the  county  seat  of 
the  county  in  which  the  offense  is  com- 
mitted, did  not  contravene  a  constitu- 
tional provision  that  "no  person  shall  be 
held  to  answer  for  a  criminal  offense  un- 
less on  indictment  of  a  grand  jury:"  and 
that  it  was  not  in  derogation  of  the  Gtli 
AmendAient  to  the  Federal  Constitution, 
requiring  that  criminal  proaecntiona 
shall  he  tried  in  the  district  wherein  the 
crime  shall  have  been  committed,  be- 
cause that  restriction  applied  only  to 
Federal  procedure.  And  these  rulings 
were  again  approved  in  Brown  v.  State 
(1909)  57  T8X.  Grim.  Rep.  269, 122  S.  W 
565;  and  Eckermann  v.  State  (1909)  57 
Tei.  Crim.  Rep.  287.  123  S.  W.  424. 

Where  the  Constitution  merely  pro- 
vides for  a  speedy  trial  by  an  impartial 
jury  of  the  vicinage,  it  has  been  held 


The  present  annotation  is  supplemen- 
tary to  that  to  State  v.  Lewis,  7  L.K.A. 
(N.S.)  669.  Aa  shown  by  that  note  the 
rule  is  that,  in  the  absence  of  any  lim- 
itation either  express  or  implied  by  con- 
stitutional provision,  the  power  of  a 
state  legislature  to  fis  the  venue  of  crim- 
inal prosecutions  in  a  county  or  district 
other  than  that  in  which  the  crime  was 
committed  is  unrestricted,  but  that  the 
question  is  one  of  construction  of  the 
various  constitutional  provisions  which 
relate  more  or  less  directly  to  the  venue 
of  criminal  prosecutions.  The  diversity 
of  phraseology  of  the  varfous  constitu- 
tions creates  a  like  diversity  of  oonclu- 
sioo,  and  in  addition  in  some  instances 
the  courts  do  not  seem  to  he  in  accord. 

Thus,  under  a  constitutional  provision 
merely  guaranteeing  trial  by  jnry  ii  has 
been  held,  applying  the  rule  that  such  a 
provision  mnst  he  constrned  as  reserv- 
ing to  the  people  the  common-law  right 
of  trial  by  jury  in  the  county  where  the 
alleged  offense  was  committed,  that  a 
statute  providing  that  larceny  from  a 
railroad  ear  en  route  may  be  prosecuted 
in  any  city  througb  which  the  car  passes 
is  vneonstitutionaL  People  v.  Brock 
(1907)  149  Hich.  464,  119  Am.  St.  Rep. 
684,  112  N.  W.  U16. 

On  the  other  hand,  in  Dies  t.  State  I 
r^R.A.1918F. 
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that  a  atatute  providing  tbat  under  cer- 
tain  circumstances  a  criminal  trial  may 
be  had  in  another  parish  than  that  in 
which  the  offense  was  committed  is 
valid.  State  v.  Moore  (1916)  140  La. 
281,  72  So.  965. 

In  State  v.  Carroll  (1909)  55  Wash. 
588, 133  Am.  St.  Rep.  1047,  104  Pac.  814, 
19  Ann.  Cas.  1234,  a  statute  providing 
that  "when  property  taken  in  one  county 
by  burglary,  robbery,  larceny,  or  embez- 
zlement is  brought  into  another  county, 
the  jurisdiction  is  in  either  county,"  was 
held  unconstitutional  as  obnoxious  to  a 
constitutional  provision  guaranteeing  a 
"public  trial  by  an  impartial  jury  of  the 
county  in  which  the  offense  is  alleged  to 
have  been  committed."  This  decision  is 
cited  with  approval  in  State  ex  re  I.  How- 
ard V.  Superior  Ct.  (1915)  88  Wash.  344, 
153  Pac.  7. 

And  tbat  a  statute  authorizing  a  crime 
to  be  prosecuted  in  a  county  in  which 
the  offense  was  not  oommilted  when  the 
crime  was  committed  within  100  yards 
of  the  boundary  lines  of  the  county  is 
unconstitutional  and  void  where  the 
Constitution  provides  that  trials  of 
crime  shall  t>e  in  the  county  where  the 
alleged  offense  was  committed,  see  State 
V.  McAllister  (1909)  65  W.  Va.  97,  131 
Am.  SL  Rep.  955,  63  S.  E.  758,  citing 
State  v.  Lowe  (1883)  21  W.  Va.  782,  45 
Am.  Eep.  570,  which  ia  cited  in  the  note 
in  7  L.R.A.(N.S.)  C69,  on  page  672. 

And  in  Louisiana  the  rule  is  that  a 
constitutional  provision  tb^t  prosecu- 
tions shall  take  place  in  the  parish  in 
which   the   offense  was  committed  con- 


trols any  statute  to  the  contrary.  State 
V.  Kinchen  (1910)  126  La.  39,  52  So.  185, 
following  State  v.  Montgomery  (1905) 
115  La.  155,  38  So.  949,  which  is  set  oat 


Moore  (1916)   140  La.  281,  72  So.  965, 

holding  that  the  enactment  of  the  consti- 
tutional provision  rendered  a  previous 
statute  null  and  void.  But  that  a  stai- 
ute  providing  that  when  a  person  ia 
wounded  in  one  county  and  die  thereof 
in  another  county,  an  indictment  may  be 
found  in  either  county,  is  not  impliedly 
repealed  by  the  subsequent  adoption  of 
a  constitutional  provision  requiring  trial 
in  the  county  where  an  offense  ia  com- 
mitted, see  State  v.  McCoomer  (1907)  79 
S.  0.  63,  60  S.  E.  237,  wherein  the  court 
said  that  the  statute  was  in  effect  an  en- 
actment that  in  contemplation  of  law  the 
offense  should  be  considered  to  have 
been  committed  in  both  counties,  and 
that  when  the  Constitution  provided  for 
the  trial  of  the  defendant  in  the  "county 
where  the  offense  was  committed,"  it 
meant  in  the  county  where  the  offense 
was  deemed  committed  under  the  law  as 
it  then  was;  wherefore  the  statute  was 
not  impliedly  repealed  by  the  enactment 
of  the  constitutional  provision. 

In  People  v.  Price  (1911)  250  lU.  109, 
95  N.  E.  68,  it  was  held  that  the  legisla- 
ture of  one  state  has  no  power  to  make 
an  act  committed  in  a  foreign  state  or 
country  a  felony  in  the  former  state  sim- 
ply because  the  offender  might  be  found 
and  apprehended  therein.  Q.  J.  C. 
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(173  Ky,  52fl,  101  S.  W.  25S.) 

Contract  —  to   Mlthdraw   candidacy  ^ 

valldltr. 

I.  A  contract  bstween  the  candidates  of 
rival  political  parties  for  a  certain  office, 
tliat  if  one  will  withdraw  just  prior  to  th* 
election  when  it  ia  too  late  to  subiititute 
another  cnndidate.   the  other   when   elected 


Kote.  —  Ab  to  liahilitv  of  rta!;clioMcr  or 
depositary  of  funds  to  be  held  in  connection 
viith  an  i]lc)ml  tranaartioii.  see  annotation 
following  this  care.  poHt.  972, 

As  to  validity  of  agreement  made  in  con- 
sideration of  withdiawal  of  candidate  for  of- 
fl<-e,  see  note  to  Com.  ex  rcl.  Layman  v, 
Sheeran,  37  L.R.A.(N.R,1   2ai). 

L.R.A.lBlflF. 


will  appoint  him  a»  deputy  and  divide  with 
bim  the  fees  of  the  oOice,  ia  void  as  againot 
public  policy. 
For  other  caws,  see  GoniracU,  111.  o,  i,  in 

Dig.  1-52  iV.  S. 
Stakeholder  —  money  to  secore  tllcgHl 

contract  ~  recovery. 

2.  Money  deposited  to  secure  performance 
of  a  contract  by  one  candidate  for  public 
office  to  appoint  hia  rival  a  deputy  if  he  will 
withdraw  frran  the  conteat,  cannot  be  reccv- 
ered  from  the  stakeholder  after  the  contract 
lias  been  performed, 
for  other  oatea,  see  ConiractB,  III.  j,  2,  in 

Dig.  1-52  y.  8. 

(January  30,  1017.) 

APPEAL  by  defendant  from  a  jud^tment 
of  the  Circuit  Court  for  Knott  County 
in   favor   of   cross   petitioner   in   an   action 
brought  to   recover   the  amount   alleged   to 
be  due  on  a  promiBBory  note.     Reversed. 
The  facta  are  stated  in  the  opinion. 


MARTIN  V.  FRANCIS. 


887 


Heaars.  W.  E.  Faalkner,  Faulkner  Jt 
Faulkner,  Jolin  Caudltl,  and  W.  A. 
StanHIl,  for  appellant; 

The  demurrer  of  defendant  to  the  peti- 
tion of  Peyton  RicliLe  shauld  have  been  sua- 
tainod  because  the  confract  act  out  in  it, 
and  out  of  which  Ricliie'a  claim  against  de- 
fendant grows  and  o"  which  it  is  based, 
was  an  illegal  contract  and  against  public 
policy,  and  no  conrt  should  permit  an  ac- 
tion to  be  maintained  on  such  a  contract, 
or  give  relief  to  a  person  participating  in 
it 

-Schneider  v.  Local  Vnion,  116  La.  270, 
5  L.R.A.(>;.S.)  891,  114  Am.  St.  Rep.  549, 
40  So.  700.  7  Ann.  Cas.  868;  0  Cyc.  463, 
466.  -181,  485,  409,  546:  Clark.  Contr.  2d 
od.  201;  Nichols  v.  Mudgett.  32  Vt.  546; 
Roller  V.  Tilurray,  112  Va.  780,  38  L.R.A. 
(N'.S,)  1202,  72  S.  E.  6(15.  Ann.  Cas. 
Ifll.lB,  1088;  Kennedy  v.  I^nabangh,  10 
Wvo.  352,  117  Pac.  1079,  Ann.  Cas.  1013E, 
l-tb;  O'Brien  v.  Shea,  208  Mass.  528,  05  N. 
E.  90,  Ann.  Cas.  I912A,  103r>;  Northwest- 
ern Salt  Co.  V.  Electrolytic  Alkali  Co.  Ann. 
Cas.  1915B,  228,  and  note.  [I^l^]  3  K.  B. 
422;  Wright  v.  Gardner,  08  Ky.  4.=i4,  33 
S,  W.  (122,  35  S.  W.  1116;  Bull  v.  Harra- 
gan,  17  B.  Mon.  340;  firay  v.  Roberts,  2 
A.  K.  Marsli.  208,  12  Am.  Dec.  3S3 ;  Morton 
V.  Fletcher,  2  A.  K.  Maruh.  137,  12  Am. 
Dec.  360;  Todd  v.  Cni>liu','er,  4  Buah.  130; 
Lewis  r.  Knox,  2  Bibb,  4.-j3;  Love  v.  Buck- 
ner,  4  Bibb.  506;  Oiiton  v.  Rodes,  3  A.  K. 
Marah.  432,  13  Am.  Dec.  193;  Davis  v. 
Hull,  1  Litt.  (Kv.)  0;  Baldwin  v.  Bridges, 
2  J.  J.  Marsh.  7";  Oldham  v.  Hume,  4  Ky. 
L.  Rep.  855;  Field  v.  Chipley,  70  Ky.  260, 
42  Am.  Rep.  215;  Holt  v,  Thurman,  111  Ky. 
84,  08  Am.  St.  Rep.  390.  03  S.  W.  280; 
Eversole  v.  HoUiday,  131  Ky.  202,  114  S. 
W.  1105;  Campbell  t.  OtTutt,  151  Kv.  220, 
151  S.  W.  403;  Com.  ex  rel.  Layman  v. 
Sheeran,  145  Kv.  361,  37  L,R.A.(N.S.)  280, 
140  S.  W.  5flB. 

Tliere  is  a  plain  distinction  between  an 
executory  and  an  executed  illegal  contract. 
In  the  latter  case  couru  will  not  render 
relief,  especially  where  the  parties  are  in 
pari  delicto. 

Bernard  v,  Taylor.  23  Or.  416,  18  L.R.A. 
850,  37  Am.  St.  Rep.  6113.  31  Pac.  SOS; 
Waesermann  v.  Sloes.  117  Cal.  425.  33 
I^R.A.  176,  69  Am.  St.  Rep.  £00,  40  Pac. 
666;  Pullman's  Palace  Car  Co.  v.  Central 
Tranap.  Co.  171  V.  S.  138,  43  L.  ed.  lOB. 
18  Sup.  Ct.  Rep.  808;  ConRreaa  Spring  Co. 
*.  Knowlton,  103  U.  S.  49.  28  L.  ed.  347. 

Measra.  Smith  ft  Comln,  for  appellee 
Richie: 

The  agreement  by  which  appellee  Richie 
w(ti  to  appoint  Cody  hia  deputy  and  pay  to 
him  the  full  fees  of  the  office  for  two 

L.R.A.1SI8F. 


aa  compensation  waa  not  at  all  Gontrnry 
to  the  atatute,  nor  against  public  policy. 

Com.  ex  rel.  Layman  v.  Sheeran.  145 
Ky.  361,  37  L.R.A.(N.S.)  289,  140  S.  W. 
568. 

When  the  act  contemplated  is  mala  pro- 
hibita,  as  In  this  instance,  and  not  mala 
in  se,  there  is  a  right  of  repentance  l)efore 
the  illegal  object  is  carried  out  and  the 
money  under  such  circumstances  may  be  re- 
covered, even  if  it  haa  been  paid  to  the 
other  party,  and  a  fortiori  when  the  money 
haa  never  been  delivered  to  the  other  party, 
and  is  yet  in  the  hands  of  a  third  party  or 
stakeholder. 

Stacy  T.  Foaa,  19  Me.  335,  30  Am.  Dec. 
765;  Vischer  v.  Yates,  11  .Tohn«.  23;  Waa- 
sermann  v.  8Wa.  117  Cal.  425,  38  L.R.A. 
176.  59  Am.  St.  Rep.  209.  49  Pae.  566; 
Hampden  v.  Walsh,  U  R.  1  Q.  B.  Div.  180, 
45  L.  J.  Q.  B.  N.  R.  238,  33  L.  T.  N.  B. 
852,  24  Week.  Ri'p.  607;  Bernard  v.  Tay- 
lor, 23  Or.  416,  18  L.R.A.  850,  37  .^m.  St. 
Rep.  603.  31  Pac.  668;  M-Allister  v.  Hoff- 
man, 18  Serg.  4  R.  147,  18  Am.  Dec.  558; 
Norton  v.  Blinn,  39  Ohio  St.  14.'i;  Dunlsp'a 
Palev,  Agency.  68;  Taylor  v.  Lendey,  9 
East,  49,  103  Eng.  Reprint,  402:  Adams 
Exp.  Co.  V.  Reno.  18  Mo.  264 :  Peters  v. 
Grimm,  149  Pa.  184,  34  Am.  St.  Rep.  509. 
24  Atl.  102;  Morgan  v.  GrofT.  4  Barb.  524; 
Bone  V.  Ecklcss,  5  Hurlst.  i.  S.  92,";,  157 
Eng.  Reprint,  1450,  29  L.  J.  Exch.  N,  S. 
43S. 

Mr.  J.  D.  Smith  for  other  appellees. 

Cnrroll,  J.,  delivered  the  opinion  of  tlie 

Passing  several  questions  of  practice 
raised  by  counsel  for  appellant,  and  going 
at  once  to  the  merilB  of  the  case,  we  lind 
that  on  October  31.  1(113,  Martin  the  ap- 
pellant, together  with  Napier,  Sturgill,  and 
Casebolt,  executed  to  J.  D.  Smith  a  ]>romis- 
Bory  note  for  five  (six)  hundred  dollars, 
payable  one  month  after  date;  that  thie 
note  waa  assigned  by  Smith  to  one  Cody, 
and  by  Cody  to  Francis;  that  in  1014 
Francis  brought  suit  on  this  note  against 
the  pa3'orB;  that  the  appellee  Richie,  in  No- 
vember, 101,i,  came  into  the  case  by  a  pe- 
tition to  be  made  a  party,  which  petition 
he  made  a  cross  petition  against  the  de- 
fendant Martin,  now  the  appellant.  In  his 
petition  aa  amended  he  set  out  "that  one 
H.  Cody  was  the  regular  nominee  of  the 
Republican  party  for  jailer  of  Kjiott  couii- 
ty,  and  that  this  defendant  was  the  regu- 
lar nominee  of  the  Democratic  party  for 
the  same  ollice  in  said  county  shortly  prior 
I  to  the  regular  Novpnil)er  election,  1013,  and 
I  to  be  voted  tor  at  snid  election.  Defendant 
says  that  he  and  the  said  H.  Cody,  on  or 
about  the  30th  day  of  October  of  said  year 
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of  1913,  entered  int«  an  agreement  b;  whicb 
tlie  said  H.  Cody  was  to  resign  hU  Repub- 
lican nomination  for  the  oflice  of  jailer,  and 
in  consideration  therefor  thia  defendant 
Hgreed  to  appoint  said  H.  Cody  a  deputy 
jailer  and  to  give  to  him  the  entire  proceeds 
of  iiaid  oflii'e  for  one  half  of  his  terni;  that 
in  order  to  assure  to  the  said  H.  Cody  the 
due  performance  of  said  contract  upon  the 
part  of  this  defendant,  he,  the  defendant. 
deposited  and  placed  in  the  hands  of  W.  M. 
^nrgill  the  sum  of  $500  to  be  held  in  trust 
by  the  said  Sturgill,  and  to  he  repaid  to 
tliia  defendant  in  the  event  he  performed 
the  said  contract,  but,  in  the  event  that  he 
failed  to  perform  said  contract,  said  fund 
was  to  he  paid  over  to  the  said  H,  Cody. 
Said  W.  iL  Sturgill  placed  said  money  in 
the  hands  of  one  John  D,  Smith  pursuant 
to  the  terms  of  said  agreement  wherein  this 
waa  to  he  done  for  the  sajne  purpose,  after 
no  further  nomination  oould  be  made  by 
the  Republican  party  for  said  oDlce.  This 
defendant  says  that  he  is  informed,  so 
tH'Heves,  and  charges  that  said  contract  wa« 
and  is  illegal  and  contrary  to  public  pol- 
icy, and  that  he  now  and  hereby  repudiates 
same.  Defendant  says  tliat  said  J.  D, 
Smith  heretofore,  without  his  knuwiedga, 
delivered  said  fund  to  the  defendant  S.  H. 
Martin,  and  no  part  of  it  has  been  paid  to 
the  said  H.  Cody.  He  says  that  the  money 
loaned  to  defendant  S.  H.  Martin  by  J.  D. 
Smith,  for  which  the  note  in  controversy 
was  executed,  to  wit,  $500,  was  the  prop- 
erly of  this  petitioner;  that  he  placed  said 
money  in  the  hands  of  the  said  John  D. 
Smith  t«  hold  for  him  as  hie  bailee  and 
subject  to  his  orilers;  that  he  did  not  au- 
thorize said  John  D.  Smith  to  loan  said 
money  to  the  said  S.  H.  Martin,  or  anyone 
else,  but  that  he  did  so  without  his  con- 
'sent;  that  he  did  not  place  said  money  in 
the  hands  of  said  Smith  for  the  purpose 
of  loaning  it,  or  for  the  purpose  of  using 
it  in  the  election  to  buy  votes,  or  other- 
wise; that  the  defendant  S.  H.  Martin  well 
knew  the  facts  at  the  time,  and  Itnevv  that 
the  money  loaned  to  him  1^  the  said  John 
D.  Smith  was  the  money  and  the  property 
of  this  petitioner;  that  he  also  knew  for 
what  purpose  it  was  planed  in  the  hands 
of  the  aaid  .1.  D.  Smith  to  hold  as  bailee 
for  thin  petitioner." 

A  demurrer  by  Martin  to  this  pleading 
of  Richie  was  overruled,  .^fter  this  the 
petition  of  Francis  was  dismissed,  and,  it 
appearing  from  the  record  that  Martin 
failed  to  deny  the  averments  of  the  plead- 
ing of  Richie,  judgment  went  against  him 
for  the  debt,  with  interest,  and  he  appeals. 

ITaving  reached  the  conclusion  that  the 
demurrer  of  Martin  should  have  been  sus- 
tained and  the  cross  petition  of  Richie  dis- 
L.R.A.1B1BF. 


It  win  be  seen  from  the  cross  petition 
that  in  consideration  of  the  agreement  of 
Richie  to  appoint  Cody  his  deputy  jailer 
and  give  him  the  fees  of  the  olil.e  for  on? 
half  of  his  term,  or  two  years,  and  in  fur- 
ther consideration  of  the  fact  that  he  de- 
posited with  Sturgill  $.>00  to  insure  the 
Fulfllment  of  tlie  contract  with  Cody,  which 
money  Cody  was  to  have  in  the  event  Richie 
failed  to  comply  with  his  agreement,  Cody, 
who  was  the  regular  nominee  of  the  Re- 
publican party  for  the  office  of  jailer  of 
Knott  county,  withilrew  as  a  candidate  for 
this  office  a  few  days  before  the  regular 
election,  and  when  it  was  too  late  for  the 
Republican  party  to  nominate  another  can- 
didate for  the  oflice  of  jailer  in  place  of 
Cody. 

We  may  further  assume,  aa  a  rea<K>naLIe 
inference  from  the  averments  of  the  plead- 
ing and  the  failure  of  Cody  to  complain. 
that  Richie  was  elected  jailer  at  the  No- 
vember election,  1013,  and  performed  his 
contract  with  Oody  by  appointing  him 
deputy  jailer  and  giving  him  the  feex  of 
the  oflice  as  stipulated  in  the  contract. 

With  this  understanding  of  the  record. 
the  first  question  to  be  determined  ia  the 
validity  of  the  contract  between  Richie  and 
Cody.  Upon  this  subject  we  have  no  hesi- 
tancy in  saying  that  it  was  immoral,  il- 
legal, and  against  public  policy.  Under 
our  form  of  government  nearly  all  of  our 
public  officers  are  elected  by  the  people  at 
regular  elections  held  in  the  Xovember 
preceding  the  beginning  of  the  term  of 
office  in  the  following  January,  and  in  all 
cases;  with  rare  exceptions,  candidates  for 
public  offices  at  the  regular  Xovember  elec- 
tion are  nominated  as  candidates  for  ihe 
offices  at  the  primary  election  held  in  Au- 
gust preceding  the  regular  November  elec- 
tion by  the  voters  of  the  party  with  whom 
the  candidates  affiliate. 

It  also  fairly  appears  from  the  pleading 
that  Richie,  at  the  primary  election  lielil 
in  August,  1013,  had  been  nominated  as 
the  candidate  of  the  Democratic  party  for 
the  office  of  jailer,  and  that  Cody,  at  hia 
primary  election,  was  the  nominee  of  the 
voters  of  the  Republican  party,  as  its  can- 
didate for  this  office.  We  may  further 
properly  assume  that  the  voters  of  the  re- 
spective parties  in  Knott  county,  when  tliey 
nominated  these  men  as  candidatea  fur  the 
office  of  jailer  at  tlie  prima^  election  held 
in  August,  1013,  had  the  right  in  good  faith 
to  believe  that  they  would  be  the  candi- 
dates of  the  respective  parties  at  the  r^u- 
lar  Xovemler  election.  And  wlien  a  c*ndi- 
date  is  so  nominated  at  a  primary  election. 
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ht  should  not  be  permitted  to  practise 
fraud  on   the   peD|>le    who   nominated   hii 
and  defeat  the  right  of  the  party  to  have 
candidate   for  the   office   for   whioh   be  w. 
nominated,  by  entering  into  a  corrupt  agree- 
ment  with   the   candidate   of   the   opposing 
party,  or  reith  any  other  person,  or  at 
persons,  by   which   he   will   withdraw   i 
t^ndiiiate  at  a   time   when   the  party  that 
nominated  him  cannot,  in  the  regular  way, 
nominate  a  candidate   in   his  place,  or   at 
any  time  after  he  has  been  nominated.    The 
Hale  by  a  candidate  of  bia  nomination,  ac- 
cumpanied  by  iiis  withdrawal,  is  an  illegal, 
dishonest,  and  immoral  thing.    It  is  against 
public   policy  because   it   afTeetg  the   intes- 
rity  of  the  elective  franchise,  and   puts   it 
in  the  power  of  a  corrupt  person  to  defeat 
the  will  of  the  people,  or,  at  any  rate,  to 
deprive  a  large  part  of. them  of  tbe  oppor- 
tunity to  have  a  randidate  of  their  choice 
for  tbe  public  offlce  inrolved. 

In  addition  to  these  reasona,  arrange- 
ments sueb  as  were  entered  into  between 
Richie  and  Codj  affect  the  public  good,  be- 
cause thay  impose  on  a  public  ottieer  the 
obligation  to  appoint  an  assistant  or  deputy 
without  reference  to  his  fltness  or  qualifi- 
cations for  the  place,  and  only  for  the  rea- 
son that  it  was  a  part  of  an  agreement 
entered  into  not  for  the  Itenefit  of  the  pub- 
lic, but  pursuant  to  a  corrupt  bargain 
detrimental  to  the  public. 

Richie,  of  course,  occupies  no  better  place 
in  this  transaction  than  Cody.  He  was  an 
active,  participating  party  in  the  transac- 
tion, gnilty  of  the  same  immoral,  Dlepal. 
and  corrupt  ecaiduct  of  which  Cody  was 
guilty.  The  public  reasons  that  would  for- 
bid Cody  to  sell  hit  nomination  would  for- 
bid Riohie  to  buy  it.  One  of  them  was  a 
bribe  taker  and  the  other  a  bribe  giver,  and 
in  a  court  of  justice  neither  of  tliem,  in  any 
matter  growing  out  of  this  transaction, 
should  be  entitled  to  any  consideration. 
If  Richie  bad  failed  to  fulfil  his  corrupt 
bargain  with  Cody,  plainly  a  suit  by  Cody, 
seeking  performance  of  the  contract  or  any 
part  of  it,  would  be  promptly  dismissed, 
and  likewise,  if  Eichie  had  performed  this 
contract  and  in  any  way  or  manner  Cody 
bad  wcnred  possesaion  of  the  S500  deposited 
by  Richie  to  seewre  its  performance,  Richie, 
if  he  brought  a  suit  to  recover  it  from  Cody, 
would  be  turned  out  of  court.  The  eonrta 
would  have  nothing  to  do  with  either  of 
them.  It  would  not  give  to  either  any 
relief,  but  would  leave  them  to  settle  their 
differences  without  the  atsiatanoe  of  the 
processes  of  the  law. 

It  is  said,  however,  that  this  court  in  the 
case  of  Com.  ex  rel.  Layman  v,  Sheeran, 
145  Ky.  361,  37  L.R.A.(N.S.)  280.  140  S. 
W.  568,  partially,  at  least,  recognized  the 
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validity  of  contracts  made  l>etween  con- 
tending candidates  for  office  by  which  one 
of  them,  for  a  stipulated  consideration, 
should  withdraw  as  a  candidate  in  favor  of 
the  other.  But  we  do  not  find  in  tbe 
opinion  in  that  case  any  ground  upon  wtiicli 
to  rest  an  argument  that  the  validity  of 
such  a  contract  would  be  sanctioned.  Tlic 
question  in  that  case  did  not  concern  tbi' 
validity  of  a  contract,  and  the  court  in  the 
opinion  was  careful  to  say  so.  In  that 
case  Sheeran  and  one  Taul  were  contend- 
ing candidates  in  the  Republican  party  for 
the  nomination  of  the  ofTicp  of  sheriff  of 
Breckinridge  county,  and  before  the  nomi- 
nating convention  was  held  Taul  and  Sheer- 
an entered  into  nn  agreement  that  Taul 
would  withdraw  sr  a  candidate  for  the 
nomination  in  consideration  of  Sheeran's 
appointment  of  him  as  deputy  in  the  event 
of  his  election.  Pursuant  to  this  arrange- 
ment. Taul  did  withdraw  as  a  candidate 
for  the  nomination,  and  thereafter  Sheeran. 
who  was  nominated  and  elected,  appoimted 
Taul  a  deputy  pursuant  to  the  contract. 
Subsequently  the  commonwealth,  on  tbe 
relation  of  the  commonwealth's  aittomey, 
brought  suit  against  Sheeran,  asking  the 
forfeiture  of  his  oflice  .upon  the  ground 
that  the  agreement  Sheeran  entered  into 
was  in  violation  of  S  3740  of  tbe  Kentucky 
statutes  and  worked  a  forfeiture  of  his  of- 
fice. The  court,  however,  found  that  this 
arrangement  between  Sheeran  and  Taul 
was  not  in  violation  of  the  statute  relied 
on  by  tbe  commonwealth,  and  dismissed 
the  suit.  This  is  all  that  was  decided  in 
that  case. 

In  the  later  case  of  Campbell  *.  Offutt. 
161  Ky,  2^9.  151  S.  VV.  403,  the  court  had 
before  it  a  case  like  tliis;  Campbell  and 
Young,  attornevs.  assumed  liability  on  a 
Ifote  for  the  benefit  of  Ofitutt,  and"  Offutt, 
who  expected  to  be  appointed  revenue  agent 
by  Bosnorth,  who  was  then  a  candidate 
for  auditor,  executed  to  Campbell  and  Young 
his  note  for  tbe  liability  they  had  assumed, 
and  agreed  with  them  that,  if  he  should 
be  appointed  revenue  agent,  be  would  em- 
ploy them  in  his  official  capacity  as  bis 
attorneys.  Bos  worth  was  defeated  as  a 
candidate  for  auditor,  and  Offutt  did  not 
get  the  offlM  of  revenue  agent.  Tliereupon  . 
Campbell  and  Young  brought  suit  against 
Offutt  on  the  note  he  had  executed  to  tbem 
under  the  circumstances  stated.  In  hold- 
ing that  they  could  not  recover,  the  court 
said ;  "Such  an  agreement  is  contrary  to 
public  policy  and  is  void.  If  Offutt  had 
secured  tbe  office  and  had  refused  to  em- 
ploy Campbell  and  Young  as  his  attorneys 
to  attend  to  the  liusiness  of  the  office  and 
they  had  sued  liJm  upon  this  contract,  no 
court  would  have  enforced  it,  or  given  dftin- 
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agps  for  its  breacli.  The  law  requires  of  a 
public  officer  that  he  ahall  use  hiB  beat  skill 
and  judgment  for  the  protection  of  the  ]»ub- 
iic  interest,  and  an  agreement  before  hia 
appointment  to  divide  tiie  fees  of  the  of- 
fice witli  an  attorney,  if  eustaincd,  might 
serionsly  cripple  the  public  service;  for 
!n  this  event  the  public  would  secure  the 
Hervicea  of  an  attorney,  in  some  instances, 
who  would  offer  the  best  terms  to  the  offi- 
cial to  secure  the  employment.  It  is  not 
material  here  that  Offutt  failed  to  get  the 
ofUce  by  reason  of  the  fact  that  Boswortli 
was  not  elected  anditor,  and  it  is  not  mate- 
rial tlial  the  Attorneys  would  in  fact  have 
discharged  their  duties  faithfully  and  well. 
The  agreement,  being  one  which  the  law 
will  not  tolerate,  cannot  be  enforced.  The 
consideration  of  the  transection  is  the  il- 
legal agreement,  and,  as  the  notes  rest 
upon  an  illegal  transaction,  they  cannot  be 
enforced." 

But,  conceding  the  illegality  of  the  con- 
tract between  Richie  and  Cody,  and  further 
conceding  that  a  nnit  hj  either  of  them  to 
obtain  any  relief  arising  out  of  this  trans- 
action would  be  dismissed,  the  argument  is 
made  on  behalf  of  Richie  that  this  money 
WHS  delivered  by  Sturgill  the  stakeholder, 
to  Martin  without  the  consent  of  Richie, 
and  therefore  lllartin  should  be  treated  as 
holding  it  in  the  same  manner  that  Stur- 
gill originally  held  it,  as  he  had  knowledge 
of  the  arrangement  under  which  the  money 
waa  placed  in  tlie  hands  of  Sturgill.  And 
so  it  is  said  that,  as  Richie  would  have 
the  right  to  recover  the  money  from  Stur- 
gill while  it  was  in  hit  hands,  so  he  has 
the  riglit  to  recover  it  from  Martin,  who, 
voluntarily  and  with  knowledge  of  the  facts, 
took   the  place  of  Sturgill  in   the   transao 

In  order  to  give  Richie  tlie  full  benefit  of 
this  argument  we  will  assume  that  Martin 
occupies  the  place  of  Sturgill  as  stake- 
holder, and  consider  the  question  as  if  it 
were  a  suit  by  Richie  against  Sturgill  to 
recover  from  him  the  money.  I^ooking  at 
the  matter  from  this  standpoint  is  putting 
as  favorable  u  view  on  the  transaction  as 
Ricliie  could  ask,  and  yet  wc  are  quite  sure 
that  Richie  cannot  have  the  relief  he  seeks. 
The  arrangement  between  Ricliie  and  Cody 
wan,  as  we  have  pointed  out.  corrupt  and 
illegal,  and  the  viciouB  qualities  of  the  eon- 
tract  between  them  taint  every  aspect  ot 
the  transaction  to  such  an  ex  lent  that 
neither  of  them  should  be  afforded  any 
dress  in  a  court  of  justice  on  ao^ount 
anything  growing  out  of  this  business. 

It  is  very  true  that  there  is  abundant 
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thority  for  the  proposition  that  money. 
wagered  or  bet  and  deposited  in  the  hands 
of  a  stakeholder,  to  be  held  by  him  unlil 
the  outcome  of  tlie  wager  or  bet  is  deter- 
mined, may  be  recovered  from  the  stake- 
holder by  the  person  making  the  deposit, 
while  it  is  in  the  hands  of  the  stakeholder. 
Donahoe  v.  McDonald.  02  Ky.  123.  17  S. 
W.  195;  Conner  v.  Ragland,  15  B.  Mon. 
634;  Hutchinga  v.  Stilwell,  18  B.  Mon.  776; 
Turner  v.  Thompson,  107  Ky.  647,  5.i  S. 
W.  210;  Gardner  v.  Ballard,  114  Ky.  93. 
TO  S.  W.  100.  It  should  be  said,  however. 
that  the  decisions  in  these  cases  were  reste.l 
on  g  1058  of  the  Kentucky  statutes,  pro- 
viding that  "the  stakeholder  of  any  money 
or  other  thing  that  may  be  staked  on  any 
bet  or  wager,  shall,  when  thereto  uotilied, 
return  the  same  to  the  person  makinf;  the 
stake  or  deposit,  and,  for  failing  to  do  so. 
the  amount  or  value  of  the  stake  may  be 
recovered  from  him  hy  the  party  aggrieved." 
But  aside  from  this  statute  and  the  Ken- 
tucky cases,  it  is  a  general  and  well-settled 
principle  of  law  that  money  deposited  with 
a  stakeholder  on  account  ot  a  wager  or  bet 
of  any  kind  may  be  recovered  from  thr 
stakeholder,  while  it  is  in  his  hands,  by 
the  person  making  the  deposit.  Stacy  v. 
FosB,  IB  Me.  335,  36  Am.  Dec.  755;  M'.AI- 
listcr  V.  Hoffman,  18  Serg,  &  R.  147.  10 
Am.  Dec,  55«;  20  Cyc.  947;  14  Aw.  &  Kng. 
Edc.  Law,  831;  Bernard  v.  Taylor,  23  ur. 
416,  18  L.B.A.  BSe,  37  Am.  St.  Rep.  e!l3, 
31  Pac.  ms.  But  in  all  of  these  cBies  Uiai 
we  have  iiad  opportunity  to  examine,  the 
stakeholder  was  holding  the  money  pending 
the  settlement  of  a  wager  or  bet  or  the 
outcome  of  some  kind  of  a.  gftmhling  ven- 
ture, and.  BO  holding  it,  he  was  held  to  be 
acting  as  the  agent  of  the  depositor.  ivttH 
the  right  In  the  depositor  to  revoke  the 
agency  and  demand  the  return  of  the  dp|Hi.sit 
before  it  had  been  paid  over.  And  a  intake- 
holder,  in  some  of  the  authorities,  is  de- 
fined as  one  in  whose  hands  money  or  prop- 
erty is  deposited  to  abide  the  event  of  a 
gambling  contract.  Baulcr  v.  Hartley,  ITS 
Pa.  23,  35  Atl.  857.  For  other  definitions 
see  Bouvier's  Law  Diet,  title,  "Stakehold- 
er;" 30  Cyc.  813, 

Ordinarily,  wagers  or  bets  or  gambling 
contracts  do  not  affect  the  public  g«^erally, 
but  only  the  individuals  directly  concerned 
in  the  transaction,  and  consequently  the 
courtB  bold  that  when  an  individual  has 
made  a  deposit  with  a  stakeholder  ot  a  Mim 
of  money  to  be  paid  over  to  another  party 
on  the  happening  of  a  certain  contingency, 
1  althongh  the  transnction  upon  which  the 
I  bel  or  wager  was  made  may  have  been  for- 
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biilden  by  Ian,  tlw  dbpoaitor  lURy  repudi- 
ate or  withdraw  his  wager  or  bet  and  re- 
covpr  the  deposit  while  in  tlie  hands  of  the 
stakeholder. 

But  the  question  we  have  goes  far  beyond 
tlie  scope  of  an  ordinary  gambling  con- 
tract or  an  ordinary  violation  of  a  Btatnte. 
It:s  cvi)  consequences  were  not  conRned 
to  the  persons  immediately  concerned  in 
the  transaction,  and  we  are  not  disposed 
to  extend  to  the  facts  appearing  in  this 
case  the  rule  that  money  on  deposit  with 
a,  mere  stakeliolder,  awaiting  the  outcome 
of  some  wager  or  bet  or  the  result  of  some 
gambling  contract,  may  be  recovered  by  the 
depositor. 

Numerous  cases  can  be  found  illustrating 
the  disposition  of  the  courte  to  put  con- 
tracts that  have  a  tendency  to  injure  the 
public  service,  or  to  interterB  with  or  cor- 
rupt the  free  exercise  of  the  elective  fran- 
chise, or  that  aSect  public  ofHcea,  in  a  class 
distinct  from  mere  gamblinf;  contracts,  or 
contracts  involving  the  violation  of  a  stat- 
ute. Schneider  v.  Local  Union,  IIB  I*. 
270,  5  L.R.A.(N.8.>  801,  114  Am.  St.  Rep. 
S4S,  40  So.  700,  7  Ann,  Cas-  868:  Basket 
V.  UosB,  116  N.  C.  44S,  48  L.R.A.  B42,  44 
Am.  St.  Rep.  483.  20  S.  E.  733 ;  Livingston 
V.  Page,  74  Vt.  356,  60  L.R.A.  338,  93  Am. 
St.  Rep.  001,  62  Atl.  905;  Exchange  Nat. 
Bank  v,  Henderson,  139  Ga.  2110,  51  L.R.A. 
(N.8.)  540.  77  S.  E.  36;  Marshall  v.  Bal- 
timore 4  0.  R.  Co.  16  How.  314,  14  L. 
ed.  963.  See  also  Greenhood,  Pub.  Policy, 
338. 

The  intent  n(  the  rule  laid  down  in  these 
cases,  as  well  as  in  many  others  that  might 
be  referred  to,  manifests  a  purpose  on  the 
part  of  tile  court  to  protect  public  officers 
and  public  oflices  from  all  immoral  and 
corrupting  influences  having  a  tendency  to 
injuriously  aiTcct  the  puljlic  good,  and  there 
it  no  good  reason  why  the  wliolesome  prin- 
ciple running  tliruugh  tlieae  cases  sliould 
not  be  extended  and  properly  ajiplied  to 
the  case  we  have.  When  so  extended  and 
applied,  it  forbids  that  courts  should  graut 
to  any  person  connected  with  suoh  affairs 
the  relief  that  mif^ht  be  afforded  if  the 
transaction  were  looked  on  merely  as  a 
gambling  or  illegal  contract  or  arrange- 
ment and  Sttirgill  or  Martin  regarded  as 
mere  atakeholdera  for  the  parties  concerned 
in  the  venture. 

This  money  was  deposited  by  Richie  with 
Sturgill  pursuant  to  and  as  a  part  of  a 
corrupt,  immoral,  and  illegal  bargain,  deep- 
ly affecting  the  public  interest.  It  was 
not  deposited  as  a  result  of  any  wager  or 

UR.A.IBIBF. 


bet  or  ganitiliiig  contract  entered  into  be- 
tween Richie  and  Cody,  that  concerned 
them  alone.  Tlie  voters  and  the  people  of 
Knott  county,  irrespective  of  party  nffilia- 
ation,  and  especially  the  Republican  voters 
of  that  county,  were  direi'tly  affected  by  the 
illegality  and  the  immorality  of  tJiis  con- 
tract. In  its  essential  elements,  the  pur- 
pose of  it  was  to  obstruct  and  interfere 
with  the  elective  franchise  and  to  deprive, 
by  means  of  a  corrupt  bargain,  a  body  of 
citizens  of  the  right  to  vote  for  the  can- 
didate of  their  party.  And  every  contract 
that  has  for  its  essential  purpose  the  ob- 
struction of  or  interference  with  the  elec- 
tive franchiae  in  any  form  or  manner,  or 
that  involves  the  trading  or  trafficking  in 
public  offices,  concerns  matters  loo  serious 
to  be  regulated  by  rules  of  law  applied  i 
between  indivic 
the  one  entered 
into  between  Richie  and  Cody,  and  every 
branch  of  such  contracts,  and  everything 
arifing  out  of  tbem,  deserve  the  severest  con- 
demnation, and  no  party  to  such  a  contract 
sboutd  be  allowed  to  come  into  a  cnurt  and 
obtain  relief  on  account  of  anything  con- 
nected with  or  arising  on  sucb  a  contract, 
unless  it  affirmatively  sppeara  that  the 
party  asking  relief  had  in  good  faith  re- 
scinded or  repudiated,  or  attempted  in  good 
faith  to  rescind  or  repudiate,  the  contract, 
before  any  material  thing  looking  to  its  ac- 
com p list) men t  had  been  done  by  any  person 
connected  with  it.  If  the  person  asking 
relief  from  anything  growing  out  of  such  a 
contract  can  affirmatively  show  that,  after 
entering  into  the  contract,  he  changed  his 
mind  and  in  good  faith  abandoned  the  con- 
tract, and  everything  connected  with  it,  be- 
fore it  waa  consummated,  he  should  have 
such  relief  as  he  would  be  entitled  to  la 
cases  not  aflecteii  by  any  vice  or  infirmity 
in  the  contract,  biit  not  otherwise. 

And  so  in  this  case,  if  Richie  had  re- 
pented of  his  illegal  purpose  and  demanded 
the  return  of  this  money  before  the  with- 
drawal of  Cody,  we  would  say  that  he 
might  recover  it;  but  he  did  not  do  this. 
He  did  not  seek  to  recover  this  money  until 
long  after  Cody  had  withdrawn  as  a  can- 
didate, or  until  long  after  the  corrupt  bar- 
gain had  been  consummated  and  everything 
that  waa  contemplated  by  the  partiea  to  it 
had  been  accompliibed. 

For  the  reasons  set  forth  in  the  opinion, 
the  judgment  is  reversed,  with  directions 
to  set  aside  the  judgment  against  Martia 
and  dismiss  the  cross  petition  of  RIdiie. 
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Annotatioii — Liability  of  ttakebolder  or  depositwy  of  foncU  to  be  farid 
in  connection  witb  an  iUegal  transaction. 

I.  Scope,  97S. 

II.  Liability  to  ictnner  for  both  atakeB, 
072. 
III.  Liabiltty  to  a  party  for  ftte  atake: 

a.  Where  Htake  tiemanded  before 

event,   912. 

b.  Where     Htakeholder     ttAt)     not 

paid  oi-er  the  Ktake,   973. 

c.  Where,  nlake  demanded  before 

paffmetit  over,  074. 


I.  Scope. 

Deposits  with  one  of  the  parties  are 
not  included,  nor  deposits  with  a  broker, 
nor  agreements  to  indemnify  stakehold- 
ers, nor  stakes  of  articles  to  be  sold  or 
furnished  by  the  stakeholder;  the  ques- 
tion of  interest  on  stakes  is  also  exclud- 
ed. 

For  right  of  subscriber  to  lottery 
schenie  to  recover  bis  subscription  there- 
to, see  the  note  to  Becker  v.  Wilcox,  16 
L.R.A.(N.S.)  571. 

For  the  question  whether  promise  by  a 
third  party  to  pay  claim  arising  out  of 
performance  of  contract  between  two 
other  persons  is  tainted  by  the  illegality 
of  that  contract,  see  the  note  to  Owens 
V.  Davenport,  28  L.E.A.(N.8.)   99(i. 

For  injunction  in  betting  and  gam- 
bling contracts,  see  tbe  note  to  Basket 
V.  Moss,  48  L.R.A.  844. 

For  cases  where  the  victim  of  swind- 
lers puts  up  his  money  to  defraud  others, 
see  the  note  to  Hobbs  v.  Boatright,  5 
L.R.A.(N.S.)  906. 

For  condict  of  laws  as  to  betting  and 
gaming,   see   the   notes   to   Win  ward   v. 
Lincoln,    64    L.R.A.    160,    and    Lamson 
Bros.  V.  Bane,  46  L.B.A.(N.S,)  650, 
II.  Llabllltp  to  %riiiner  for  both  atakea. 

The  winner  may  not  recover  both 
■tskea  of  an  illegal  wager  from  the 
stakeholder.  Bunn  v.  Hiker  (1809)  4 
Johns.  (N.  Y.)  420,  4  Am.  Dec.  292; 
Porter  v.  Sawyer  (1835)  1  Harr.  (Del) 
517  (where  there  was  also  another  rea- 
son for  the  decision). 

He  cannot  recover  both  stakes  from 
the  stakeholder  against  the  loser's  objec- 
tion. McLain  v.  Huffman  (1875)  30 
Ark.  428;  Worlhington  v.  Black  (1859) 
13  Iiid.  344.  Nor  may  he  recover  the  los- 
er's stake  from  the  stakeholder,  where 
the  tatter  has  already  paid  it  to  the  loser 
on  demand.  Rust  v.'Oott  (1828)  9  Cow. 
(N.  T.)  169, 18  Am.  Dec.  497;  Hayden  v. 
Little  (18G5)  35  Mo.  418. 
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d.  Jtemandt  and  nottoea,  07S. 

e.  Where  atake  ?mw  been  paid  ovar 
without  notice  or  demand, 
070. 

f.  Fayment  xdfh  loaer'a  eottxent, 
070. 

IT.  Vnder  particular  iitatut^»,   OtS. 
V.  Theori/  of  no  recovery,    97S, 
VI.  MtaeeUaneoua,   979. 

Where  two  bettors  on  a  horse  race  de- 
posited with  the  stakeholder  money  as 
forfeit  money,  and  one  of  them  failed 
to  race,  his  forfeit  could  not  be  recov- 
ered by  the  other.  Coriey  v.  Berry 
(1830)  1  Bail.  L.  (B.  0.)  593. 

But  it  has  been  held  in  Hissonri  that 
a  creditor  of  the  winner  may  rewver  of 
the  aUikeholder,  by  garnishment,  the 
stakes  of  both  parties,  if  the  loser  has 
not  el&imed  the  money.  Wimer  t.  Prit- 
ohartt  (1852)  16  Ho.  252. 
III.  J.iaMUty  to  a  party  for  hi»  nUike. 
a.  Where  atake  demanded  before  et-enl. 

A  bettor  may  recover  his  stake  from 
the  stakeholder,  when  the  stake  is  de- 
manded or  the  wj^er  repudiated  before 
the  event 

Eltham  v.  Kingaman  (1818)  1  Bam.  A 
Aid.  683,  106  Eng.  Reprint,  251  (when 
it  was  not  decided  whether  the  wager 
was  illegal  or  merely  foolish) ;  Vamey  v. 
Hickman  (1847)  5  C.  B.  271,  13C  Enc. 
Reprint,  881,  5  Dowl.  &  Jj.  3G4,  17 
L.  J.  C.  P.  N.  S.  102;  Martin  v.  Hewson 
(1855)  10  Excli.  737,  156  Eng.  Reprint, 
637,  24  L.  J.  Exch.  N.  S.  174,  1  Jar.  N. 
S.  214;  Jeffrey  v.  Ficklin  (1840)  3  Ark. 
227,  36  Am.  Dec.  456  (both  parties  re- 
pudiated); Wise  v.  Rose  (1895)  110  Cai 
J59,  42  Pae.  569;  Alford  v.  Burk  (1857) 
21  Oa.  46,  68  Am.  Dec.  449;  Parmelee  v. 
Rogers  (1861)  26  ID.  56  (where  there 
was  a  new  promise  by  the  stakeholder  to 
pay  back);  Stevens  v.  Sharp  (1861)  2fi 
HL  404;  Taylor  v.  Mooie  (1898)  20  Ind. 
App.  654,  50  N.  E.  770;  Jennings  v.  Rev- 
nolds  (1866)  4  Kan.  110;  Cleveland  v. 
Wolff  (1871)  7  Kan.  184  (before  event 
completed);  Hoit  v.  Hodge  (1833)  6  N. 
H.  104,  25  Am.  Dec.  451;  Barrett  v. 
Neill  (1839)  Wright  (Qbio)  472  (where 
both  parties  canceled  the  bet);  Dunn  v. 
Drummond  (1696)  4  Okl».  461,  51  Pac 
656;  Hilton  v.  BaUey  (1915)  46  OUa. 
759, 149  Pae.  863;  Sicgol  y.  Fuok  (1866) 
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3  Pittsb.    (Pa.)   28;   RyerBon  v.  Derby 
(1875)  10  H.  S.  13. 

On  the  theory  that  one  might  with- 
draw his  stake  before  the  erent,  it  was 
held  in  Humphreya  v.  fittgee  (1850)  13 
Ho.  435,  that  the  plaintiff  might  recover 
his  stafce  from  the  stakeholder,  ns  the 
wager  was  never  determined,  wnere  tbe 
stakeholder  paid  over  the  stakes  bet  on 
a  horse  race  when  the  judges  were  su- 
able to  agree. 

A  and  B,  having  made  a  bet,  with  C  as 
stakeholder,  and  wishing  a  new  stake- 
holder, sought  to  get  back  the  money, 
and  C  gave  his  note  for  it,  with  indors- 
ers,  which  A  had  discounted  at  a  bank 
and  sold  to  D,  who,  after  it  bad  been 
protested,  took  it  up  after  bearing  the 
circumstances  of  origin.  It  was  held 
that  D,  not  being  a  bona  fide  holder  for 
value,  without  notice,  could  not  recover 
on  the  note,  nor  could  he  recover  on  the 
theory  that  A,  having  repudiated  the  bet, 
was  entitled  to  hia  stake,  though  A, 
"when  he  cornea  into  court  with  clean 
bands,  may  recover  it."  Atwood  v. 
Weeden  (1879)  12  R.  I,  293. 

But  it  is  held  in  California  that,  where 
tbe  making  of  a  bet  is  a  crime,  a  party 
cannot  recover  his  slake  from  the  stake- 
bolder  by  repudiating  an  election  bet, 
after  the  election,  but  before  the  deci- 
sion. Schenck  v.  Hirehfeld  (1913)  22 
Oal.  App.  709.  136  Pa«.  725. 

So,  where  both  parties  repudiated  a 
t>et  on  an  interrupted  wrestling  match 
before  the  decision  of  the  referee,  they 
could  not  recover  their  stakes  of  the 
stakeholder.  Matthews  v.  Lopua  (1904) 
24  CaL  App.  63,  140  Pae.  306. 

In  White  v.  Gillcland  (1902)  93  Ho. 
App.  310,  it  was  held  that  the  loser 
might  recover  of  tbe  stakeholder,  where 
he  had  demanded  bis  money  after  the 
event,  but  before  the  result  was  known. 
The  trial  court  considered  the  case  as  one 
at  common  law,  and  tbe  appellate  court 
seems  content. 

But  it  was  held  by  the  same  court 
that,  where  a  race  was  nearly  over  and 
the  loser  evidently  beaten,  it  was  too 
late,  under  the  Missouri  common  law, 
for  him  to  demand  his  stake  of  the 
stakeholder.  Ciitshall  v.  McGowan 
(1903)  98  Mo.  App.  702,  73  S.  W.  933. 

So,  the  common-law  right  to  withdraw 
the  sum  staked,  before  the  determination 
of  the  het,  will  not  be  enforced  m  Mis- 
souri, after  the  value  of  the  risk  has 
been  greatly  altered  and  the  event  can 
be  foreseen.  In  such  case  one  mast  pro- 
ceed under  the  sutnte.  Ryan  v.  Judy 
(1879)  7  Mo.  App.  74. 
L.Rjli.l9ieP. 


On  the  other  hand,  it  has  been  held  in 
Rhode  Island  that  the  loser  might  re- 
cover his  stake  from  the  stakeholder, 
where,  before  the  matter  was  finished, 
but  when  the  result  was  indicated,  be 
QoUfled  the  stakeholder  not  to  pay  over 
the  money.  McOrath  v.  Kennedy  (1866) 
15  &.  L  209,  2  Atl.  438. 

A  bettor  may  recover  his  stake  from 
the  stakeholder,  if  the  stakeholder  has 
not  paid  it  over  to  the  other  party. 
Shannon  v.  Baumer  (1S59)  10  Iow»,  210; 
Conner  v.  Uagland  (1855)  15  B.  Mon. 
(Ky.)  634;  Mulchings  v.  StUwell  (1857) 
18  B.  Mon.  (Kjr.)  776;  Gardner  v.  Bal- 
lard (1902)  114  Ky.  93,  70  S.  W.  196 
(holding  that,  in  aucb  i.'ase,  the  stai.e  is 
not  forfeited  to  the  state  under  the  Ken- 
tucky Statute;  Dauler  v.  Hartley  (1896) 
178  Pa.  23,  35  Atl.  8-57. 

Where  tbe-  stakeholder  is  an  inter- 
ested party,  as  in  an  admitted  bucket 
shop,  it  has  been  considered  that,  in  a 
transaction  unfavorable  to  the  customer, 
automatically  the  money  vests  in  tbe 
winner,  and  cannot  be  recovered  from 
the  stakeholder  after  the  event.  Davis 
v.  Fleshman  (1914)  245  Pa.  224,  91  AtL 
489. 

Money  in  the  bands  of  the  stakeholder 
is  subject  to  attachment  by  a  creditor  of 
Ibe  s  taker.  Reynolds  v.  MeKinney 
(1866)  4  KaiL  94,  89  Am.  Dec.  602. 

It  may  be  reached  by  a  creditor  of  the 
depositor,  on  trustee  process.  Ball  v. 
Gilbert  (1847)  12  Met.   (Maae.)  397. 

In  Missouri,  a  creditor  of  the  winner 
may  recover  of  the  stakeholder  by  gar- 
nishment, the  stakes  of  both  parties,  if 
the  loser  has  not  claimed  the  money. 
Wimer  v.  Pritchartt  (1852)  16  Ho.  252. 

But  it  was  held  in  Clark  v.  Gibson 
(1841)  12  N.  H.  386,  that  the  creditor  of 
a  party  may  not  collect  his  stake  on  a 
bet,  from  the  stakeholder,  where  it  does 
not  appear  that  tbe  debtor  is  insolvent. 

In  a  few  cases  it  is  held  that,  at  com- 
mon law,  tbe  loser  of  an  illegal  wager 
may  not  recover  his  stake  from  the 
stakeholder  after  the  event,  although  the 
stakeholder  still  has  tbe  money.  Yates 
V.  Foot  (1814)  12  Johns.  (N.  Y.)  1,  re- 
versing (1814)  11  Johns.  (N.  Y.)  13; 
Fowler  v.  Van  Surdam  (1845)  1  Denio 
(N.  Y.}  557. 

At  common  law,  the  loser  cannot  re- 
cover his  stake  from  the  stakeholder  af- 
ter the  event,  unless  be  gives  notice  be- 
fore   the    event.      Like    v.     Thompson 


(1850)  9  Barb.  (N.  Y.)  315. 
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After  the  event  of  aa  illegal  wager, 
but  before  the  pajment  over,  a  notice  by 
the  loser  to  the  stakeholder  not- to  pay 
win  not  save  him  his  stake.  Johnston  v. 
Russell  (18C9J  37  Cal.  070. 


The  bettor  may  recover  his  stake  from 
the  stakeholder,  where  he  demands  it  be- 
fore it  has  been  paid  over  to  the  other 

Robinson  v.  Mearns  (1825)  6  Dowl.  & 
R.  (Ebb.)  26,  3  L.  J.  K.  B.  124;  Hodsoa 
V.  Terrill  (1833)  1  Cronip.  &  M,  797,  149 
Eng.  Reprint,  621,  1  Dowl.  P.  C.  264,  2 
L.  J.  Exch.  N.  S.  282;  Hampden  v, 
Walsh  (1876)  L.  R.  1  Q.  B.  Div.  (Eng.) 
189,  45  L.  J.  Q.  B.  N.  S.  238,  33  L.  T.  N. 
S.  852,  24  Week.  Rep.  607;  Diggle  v. 
Higga  (1877)  L.  R,  2  Eich.  Div.  422,  46 
L.  ■>.  Exch.  N.  S.  721,  37  L.  T.  N.  R.  27, 
25  Week.  Rep.  777,  6  Eng.  Rul.  Caa.  482; 
Batson  v.  Xewraan  (1876)  L.  R.  1  C.  P. 
Div.  (Eng.)  573,  25  \Veek.  Rep.  85; 
Wood  V.  Duncan  (1839)  9  Port.  (Ala.) 
227;  Ivey  v.  Phifer  (1847)  U  Ala.  535,  b. 
c.  second  appeal  (1848)  13  Ala.  821; 
Pearce  v.  Provost  (1873)  4  Houst.  (Del.) 
■167;  Agnew  v.  MeWayne  (1881)  4  Haw. 
i22;  Lewis  v.  Liltlefield  (1839)  15  Me. 
233,  (1840)  17  Me.  40  (holding  also  that 
infancy  is  no  defense;  MtDonough  v. 
Webster  (1878)  68  Me.  530;  Gilmore  v. 
Woodcock  (1879)  69  Me.  118,  31  Am. 
Rep.  255;  Moi-gan  v.  Beaumont  (1876) 
121  Mass.  7;  Whitwell  v.  Carter  (1850) 
4  Mich.  329;  Wilkinson  v.  Tousley 
(1871)  16  Minn.  299,  Gil.  263,  10  Am. 
Rep.  139;  Doaver  v.  Bennett  (1890)  29 
Hel).  812,  26  Am.  St.  Rep.  415,  4«  N.  W. 
161;  Ward  v.  Holliday  (1910)  87  Neb. 
607,  127  N.  W.  882;  Kelly  v.  Bartley 
(1847)  1  Sandf.  (N.  T.)  15;  Wood  v. 
Wood  (1819)  7  N.  C.  (3  Murph.)  172; 
Forrest  v.  Hart  (1819)  7  N.  C.  (3 
Murph.)  458;  Willis  v.  Hoover  (1881) 
9  Or.  418;  Conklin  v.  Conway  (1852)  IS 
Pa.  329;  Cassidy  v.  Maulick  (1910)  39 
Pa.  Co.  Ct.  43;  Porscbt  v.  Green  (1866) 
53  Pa.  138;  Lillard  v.  Mitchell  (1896) 
—  Tenn.  — ,  37  S.  W.  702;  Lewy  v. 
Crawford  (1893)  5  Tex.  Civ.  App.  293, 
23  S.  W.  1041 ;  Davis  v.  Hewitt  (1885) 
9  Ont.  Rep.  435. 

The  aarae  doctrine  waa  upheld  in  Tar- 
leton  v.  Baker  (1843)  18  Vt.  9,  44  Am. 
Dec.  358,  where,  however,  there  waa  evi- 
dence of  the  plaintiff's  withdrawal  from 
tbe  wager  before  the  event. 

Probably  the  same  was  held  in  tbe  ob- 
scure case  of  Battersby  v.  Odell  (1864) 
J3  U.  0.  Q.  B.  482,  where,  apparently, 
L.B.A.1B18F. 


all  the  stakes  had  been  demanded, 
though  the  snit  was  tor  th«  plaintiff's 
a  take. 

A  plea  that  the  money  was  deposited 
on  a  wager,  that  tbe  event  had  taken 
place,  and  that  the  wager  had  not  been 
repudiated  or  any  demand  made  before 
the  event,  is  bad,  as  not  averring  that 
there  had  nut  been  repudiation  or  de- 
mand before  the  money  had  been  paid 
over.  Graham  v.  Tbompson  (1867)  16 
Week.  Rep.  206,  Ir.  Rep.  2  C.  L.  64. 

Where,  during  a  race,  the  plaintiff 
claimed  a  foul  and  that  tbe  race  and 
money  were  his,  and  demanded  the 
money,  he  might  recover  hia  stake  from 
tbe  stakeholder,  the  wager  being  ille- 
gal. Perkins  V.  Hyde  (1834)  6  Yerg. 
(Tenn.)  288. 

It  has  been  held  in  California  that 
after  an  illegal  wager  has  been  lost,  but 
before  the  payment,  a  repudiation  by  the 
loaer  and  a  notice  by  him  not  to  pay 
will  not  aave  him  his  stake.  Johnston  v. 
Rnsaell  (1869)  37  CaL  670.  But  that  if. 
after  tbe  event,  the  stakeholder  pays  tbe 
loser  his  stake,  the  winner  cannot  re- 
cover it  from  the  stakeholder.  Hill  v. 
Kidd  (1872)  43  Oal.  615. 

And  it  baa  been  held  that  one  claim- 
ing to  be  the  winner  of  a  wager  on  a 
horse  race  could  not  recover  the  sum  bet 
from  the  stakeholders,  who  alleged  that 
tbey  had  paid  it  over  to  the  other  party, 
whom  they  alleged  to  be  the  winner. 
Gridley  v.  Dom  (1880)  57  OaL  78,  40 
Am.  Rep.  110,  where  it  does  not  appear 
whether  any  demand  was  made  before 
payment. 

Under  the  foregoing  rule,  the  staker 
may  recover  his  stake  after  Ihe  event, 
before  payment.  Doxey  v.  Miller  (1878) 
2  nL  App.  30;  Gilmore  v.  Woodcock 
(1880)  70  M«.  494;  Perkins  v.  Eaton 
(1825)  3  K.  H.  152;  Moore  v,  Trippe 
(1844)  20  N.  J.  L.  203;  Huncke  v.  Fran- 
cis (1858)  27  N.  J.  L.  65;  App  v.  Cornell 
(1832)  3  Penr.  &  W.  (Pa.)  494. 

In  Marcotte  v.  Perras  (1896)  Rap. 
Jud.  Qn«hec  6  B.  R.  400,  the  stakeholder 
having  brought  the  money  into  court, 
each  bettor  was  allowed  his  deposit. 

This  is  80  whether  the  result  is  disput- 
ed (Cotton  V.  Thurland  (1793)  5  T.  R. 
405,  101  Eng.  Reprint,  227;  Smith  v. 
Bickmore  (1812)  4  Taunt.  474,  128  Eng. 
Reprint,  413;  Bate  v.  Cartwrighl  (1819) 
7  Price,  540,  146  Eng.  Reprint,  1054  (ap- 
parently); Stacy  V.  Foss  (1841)  19  He. 
335,  36  Am.  Dec.  755),  or  undiluted 
(Wheeler  v.  Spencer  (1842)  15  Conn. 
28;  House  v.  McKenoey  (1858)  46  He. 
94). 
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d.  VemandH  and  iiotlcea. 

The  courts  are  not  agreed  as  to  wheth- 
er a  demand  of  both  stakes  as  winner, 
or  a  notice  not  to  pay  over  to  the  other 
party,  will  support  an  action  for  the 
demaoder's  or  notifier'ii  own  Blake;  that 
is  to  say,  as  to  whether  a  demand  or 
notice  must  show  a  repudiation  of  or 
withdrawal  from  the  wager,  in  order  to 
recover  one's  stake. 

Some  of  the  cases  hold  that  a  demand 
as  winner  is  sufficient  to  support  an  ac- 
tion for  the  demander's  stake.  Hastelow 
V.  Jackson  (1828)  S  Bam.  &  C.  221,  108 
Eng.  Reprint,  1026,  2  Mann.  &  R.  209. 
ti  L.  J.  K.  B.  318;  Hale  v.  .Sherwood 
(1873)  40  OoniL  332,  16  Am.  Rep.  37; 
Jacobs  V.  Walton  (1834)  1  Earr.  (DeL) 
496;  Willis  Y.  Hover  (1881)  9  Or.  418; 
Livingston  v.  Wootan  (1818)  1  Nott.  & 
M.'C.  (S.  C.)  178  (not  discussing  the 
luestion);  Perkins  v.  Hyde  (1834)  6 
Yerg.  (Tenn.)  288;  Battersby  t.  Odell 
(1864)  23  n.  C.  Q.  B.  482  (probably; 
case  not  very  clear.)  Other  eases  hold 
the  contrary.  McElwaine  v.  Mercer 
(1858)  9  Ir.  C.  L.  Rep.  13;  Savage  v. 
Madder  (1867)  15  Week.  Rep.  (Eng.) 
fllO,  36  L.  J.  Exch.  N.  S.  178,  16  L.  T. 
N.  S.  910;  Okerson  v.  Crittenden  (1883) 
*i2  Iowa,  297,  17  N.  W.  528, 

In  Mearing  v.  Hellings  (1645)  14  Mees. 
&  W.  711,  153  Eng.  Reprint,  661,  15  L. 
J.  Exch.  N.  S.  1G8,  it  was  held  that  one 
suing  the  stakeholder  as  winner  of  an 
ill^al  bet  could  nut  recover  his  own 
stake. 

It  was  held,  under  the  Ohio  statute, 
that,  if  the  winner  returns  the  loser's 
slake  to  the  stakeholder,  the  loser  may 
recover  it  of  the  stakeholder  without  a 
demand.  Ritt  v.  Ward  (1888)  13  Ohio 
L.  J.  138,  reversing  (1882)  6  Ohio  Dec. 
Reprint,   1128. 

It  was  held  in  Jones  v.  Cavanaugh 
(1889)  149  Uass.  124,  21  N.  £.  306,  that 
a  stakeholder,  when  &  race  is  declared 
off,  is  not  liable  to  suit  nntil  after  a  de- 
mand. 

As  to  notice  of  withdrawal  as  a  de- 
mand,   under   the    Oeorgia    statute,   see 
McLennan  v.  Whiddon   (1904)  120  Oa. 
C66,  48  S.  E.  201;  infra,  IV. 
MotlBaa. 

It  has  been  held  that  a  notiee  not  to 
pay  over,  given  while  tbe  event  was  dis- 
puted, will  not  snpport  an  action  for  the 
notifjer's  stake.  Maher  v.  Van  Horn 
(1900)  15  Oolo.  App.  14.  60  Pac.  949. 
So,  as  to  a  notice  not  to  pay,  as  tbe 
notifier  will  probablv  contest.  Colsoo  v. 
Meyers  (1888)  80  Ga.  499.  5  S.  E.  504, 
or  a  notice  not  to  treat  the  other  party 

IaR.A.19I8F. 


as  winner  uutil  further  notiee.  Trenery 
V.  Goudie  (1888)  106  Iowa.  693,  77  N. 
W.  467  (but  here  the  notiee  was  not 
given  until  after  payment  over,) 

It  may  be  noted  that  whei'e  a  request 
by  the  loser  to  the  atakeholder  not  to 
pay  over  until  he  could  see  the  winner, 
as  he  wished  him  to  take  property  in- 
stead of  money,  was  followed  three  days 
later  by  tbe  payment  to  the  winner  after 
the  stakeholder  had  informed  him  of  the 
loser's  desire,  it  was  held  that  the  stake- 
holder was  not  liable  to  the  loser,  as 
there  had  been  no  expressed  dirention 
not  to  pay.  Frybaiver  v.  Simpson 
(1858)  11  Ind.  59. 

On  the  other  hand,  in  other  cases, 
notices  not  to  pay  over  have  been  held 
sufficient  to  support  an  action  for  the 
notifier's  stake.  So,  where  the  notice 
was  to  hold,  as  there  woald  be  a  con- 
test, and  the  money  was  paid  over  be- 
fore the  decision.  Shackleford  v.  Ward 
(1841)  3  Ala.  37,  36  Am.  Dec.  435.  So. 
also,  where  the  notice  was  not  to  pay  to 
the  other  party,  probably  on  the  groand 
that  the  event  was  undecided,  the  court 
holding  that  this  was  a  sufilcieiit  revoca- 
tion of  authority,  not  discussing  the 
point.  Corson  v.  Neatheny  (1886)  9 
Colo.  214,  11  Pac.  82. 

In  Fisher  v.  Hildreth  (1875)  117  H&ss. 
558,  where  there  was  some  evidence  that 
the  notice  not  to  pay  an  election  bet  was 
because  the  bet  was  ofiF,  and  some  evi- 
dence that  the  parties  might  abide  by 
the  decision  of  a  certain  person,  the  court 
said:  "It  cannot  be  ruled,  as  matter  of 
law,  that  revooation  of  the  authority  to 
pay  the  winner  is  not  a  rescission  of  the 
bet.  It  is  so,  practically,  and  if  once 
revoked  the  purpose  with  which  it  is 
done  is  immaterial." 

In  Pabst  Brewing  Co,  v.  Liston  (1900) 
80  Mina.  473,  81  Am.  St.  Eep.  275,  83 
N.  W.  448,  it  was  held  that  when,  after 
the  event,  one  party  notified  the  stake- 
holder not  to  pay  tbe  money  to  anyone 
unless  he  advised  him  to  do  so,  and  the 
stakeholder  later  paid  it  to  the  other 
party,  the  creditor  of  the  first  party 
might  recover  the  money  from  the  stake- 
holder by  garnishment. 

There  are  some  cases  holding  that  the 
bettor  may  recover  his  stake  from  the 
stakeholder,  if,  while  it  is  still  in  the 
stakeholder's  hands,  he  nutiflea  him  not 
to  pay  it  over  to  the  other  party,  where 
it  is  probably  meant,  though  not  re- 
ported, that  the  notice  given  was,  in  ef- 
fect, that  the  plaintiff  had  withdrawn 
from  the  wager.  Alexander  v.  Mount 
(1858)    10  Ind.  161;  Morris  v.  Philpot 
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(1858)  11  iBd.  447  (obiter);  Burroughs 
T.  Hunt  (1859)  13  Ind.  178;  Aakins  v. 
Plemming  (1870)  29  lowa,  122;  McAl- 
lister V.  Hoffman  (1827)  16  Serg.  &  E. 
(Pa.)  147,  16  Am.  Dec.  556;  Bledsoe  v. 
TJiompson  (1852)  6  Rich.  L.  (S.  0.)  44, 
57  Am.  Dee.  777;  Sheldon  v.  Uw  (1834) 
3  U.  C.  Q.  B.  0.  S.  85-  Anderson  v.  Gal- 
braith  (1857)  16  U.  0.  Q.  B.  57. 


The  betlor  cannot  recover  his  stake 
from  the  stakeholder  after  the  latter 
has  without  notice  or  objection,  paid  it 
over  to  the  other  partv  in  good  faith. 
Okereon  v.  Crittenden  '(1883)  62  lowa, 
297,  17  N.  W.  528;  Riddle  v.  Perry 
(1886)  19  Nab.  505,  27  N.  W.  721;  Bates 
V.  Lancaster  (1849)  10  Humph.  (Tenn.) 
133,  51  Am.  Dee.  696, 

The  Massachusetts  Statute  of  1895 
does  not  alter  the  rule  that  a  stake- 
holder is  not  liable  to  the  loser  for  money 
paid  to  the  winner  without  objection. 
Goldberg  v.  ^eiga  (1898)  170  MaOB.  146, 
48  N.  E.  1073. 

A  bill  after  the  event,  to  prevent  the 
stakeholder  from  pa,ving  the  money  over 
to  the  other  party,  should  state  that  the 
money  has  not  been  paid  over.  Petillon 
V.  Hippie  (1878)  90  m.  420,  32  Am.  Rep. 
31. 

But  a  bettor  «n  recover  hJ9  stake 
from  the  stakeholder  when  he  paid  it 
over  to  the  other  party  before  the  event. 
Brewer  v.  Gobble  (1889)  32  HL  App. 
115. 

And  a  notice  by  the  plaintiff  to  the 
Htakehotder  not  to  pay  an  election  bet, 
given  to  him  after  he  had  paid  the 
money,  hut  before  the  official  announce- 
'uenl  of  the  result,  is  in  time  to  hold 
the  stakeholder  liable  to  the  plaintiff 
for  his  stake.  Lewis  v.  Bruton  (1883) 
74  Ala.  317,  49  Am.  Hep.  816. 

Th«  following  case  may  be  noticed  in 
this  connection.  The  loser  bet  a  horse 
and  wagon,  givinp  a  bill  of  sate  there- 
for to  the  BtakchoWcr,  and  the  winner 
bet  money,  giving  the  stakeholder  his 
note.  On  the  decision,  the  stakeholder 
and  winner  went  to  the  livery  stable 
where  the  horse  and  wagon  were  kept, 
and  removed  them  to  the  winner's  barn. 
The  loser  demanded  the  return  of  the 
property,  and  later  it  was  attached  by 
one  of  his  creditors.  It  wa?  held  that 
rhe  attachment  was  good,  that  the  bill 
of  sale  WHS  void,  and  that  there  had 
been  no  delivery  of  the  property  to  the 
stakeholder.  Franklin  v.  Rtoddart 
(1885)  34  Mlns.  247,  25  H.  'V/.  400. 
L,R.A.1918F. 


f.  Baymtmt   idth   loeer'a  conuent. 

In  the  absence  of  statute,  the  loser 
cannot  recover  his  stake  from  the  stake- 
holder, who  bas  paid  it  over  to  the  win- 
ner with  the  loser's  consent.  McLean  v. 
Wilson  (1890)  36  HL  App.  657,  where 
the  loser  was  an  infant. 

But  under  the  New  York  statute  the 

rule  is  otherwise.     See  cases  infra,  IV. 

IF.   Under  parUoviar  statutes. 

The  recovery  agiainst  the  stakeholder 
was  sustained  in  En<:;lBnd,  against  the 
apparently  elear  provisions  of  the  Stat- 
ute of  8  &  9  Viet.  chap.  109,  §  18. 

Thus,  it  was  held  that  one  who  re- 
pudiates a  wager  before  it  is  decided 
may  recover  his  stake  from  the  stake- 
holder, notwithstanding  the  statute  (8 
A  9  Viet.  chap.  109,  g  18)  provides  "that 
all  contracts  or  agreement,  whether  bv 
parol  or  in  writing,  by  way  of  gaming 
or  wagering,  shall  be  null  and  void;  and 
that  no  suit  shall  be  brought  or  main- 
tained in  auy  court  of  law  or  equity. 
or  recovering  any  sum  of  money  or  valu- 
able thing,  alleged  to  be  won  upon  any 
wager,  or  which  shall  have  been  de- 
posited in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager 
shall  have  l»oen  made."  Vamey  v.  Hick- 
man (1847)  5  C.  B.  271.  136  Eng.  Re- 
print, 881,  5  Dowl.  £  R.  364,  17  L.  J. 
C.  P.  N.  S.  102. 

So  where,  after  the  event,  but  before 
pa^nuent,  the  loser  demands  his  stake 
back.  Hampden  v.  Walsh  (1876)  L.  R. 
1  Q.  B.  Div.  (Eng.)  189,  45  L.  J.  Q.  R. 
N.  S.  238,  33  L.  T.  N.  S.  852.  24  W,--i.. 
Rep.   607. 

So,  recoveries  have  been  allowed  after 
payments  had  been  made  against  the 
loser's  notice.  Diggle  v.  HIggs  (1879) 
L.  R.  2  Ejch.  Div.  422,  46  U  J.  Exeh. 
N.  S.  721,  37  L.  T.  N.  S.  27,  25  Week. 
Rep.  777,  6  Eng.  Rul.  Caa.  482;  Batson 
V.  Newman  (1870)  1  C.  P.  Div.  (Eng.) 
573,  25  Week.  Rep,  85. 

It  has  also  been  held  that  the  statute 
(of  1892),  avoiding  any  promise  to  pay 
any  person  any  sum  of  money  paid  by 
him  under  or  in  respect  of  a  wagering 
contract,  does  not  prevent  the  loser  from 
recovering  his  stake  from  the  atakeh(dd- 
er,  if  demanded  before  payment  over. 
O'SuHivan  v.  Thomas  [1895]  1  Q,  B. 
(Eng.)  698,  64  L.  J.  Q.  B.  N.  S.  398. 
15  Reports,  253,  72  L.  T.  N.  S.  285.  43 
Week.  Rep.  269,  59  J.  P.  134;  Burge  t. 
Ashlev  *  Smith.  [1900]  1  Q.  B.  (Bng.) 
744,  69  L.  J.  Q.  B.  N.  S.  538,  48  Week. 
Rep.  438,  82  L.  T.  N.  8.  518,  16  TJmw 
L.  B.  263. 
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And  -where  the  winner  became  a  bank- 
rupt, hia  tmatee  recovered  his  stake 
irhich  was  still  in  the  hands  of  the  stake- 
holder. Shoolbred  v.  Hoberta  [1899]  2 
Q.  B.  (Eng.)  660,  68  L.  J.  Q.  B.  N.  8. 
D98,  81  L.  T.  N.  8.  522,  15  Times  L.  R. 
523,  6  MansoQ,  397. 

It  is  held  in  Iowa  that  a  betlor  may  re- 
cover his  stake  from  the  stakeholder 
before  he  has  paid  it  over,  and  that  this 
is  not  against  the  statnte  providing  that 
"all  promises,  agreements,  notes,  bills 
bonds,  or  other  contracts,  mortgages  or 
other  secarities,  when  the  whole  or  any 
part  of  the  consideration  thereof  is  for 
money  or  other  valuable  thing,  won  or 
lost,  laid,  staked  or  bet  at  or  upon  any 
game  of  any  kind,  or  on  any  wager,  are 
absolutely  void  and  of  no  effect."  Shan- 
non V.  Baumer  (1859)  10  Iowa,  210. 

So,  where  the  stakeholder  had  paid  the 
slakes  over  against  the  loser's  notice. 
Adkins  V.  Flemroing  (1870)  29  Iowa,  122. 

But  it  was  held  in  New  Jersey  that  no 
recovery  lies  against  the  stakeholder, 
where  the  statute  provides  that  a  stake- 
holder shall  be  punishable  by  fine  and 
i  ra  prison  men  f,  and  that  "all  promises 
and  agreements  made  by  any  person, 
when  the  whole  or  any  part  of  the  con- 
sideration thereof  shall  be  for  money 
netted  on  the  running  or  trottiug  of  any 
horses,  shall  be  utterly  void  and  of  no 
effect."  Sutphin  V.  Crozer  (1865)  32 
N.  J.  L.  462,  reversing  (1863)  30  K.  J. 
L.  257. 

A  notice  to  the  stakeholder  not  to  de- 
liver to  the  other  party  the  notifiet'a 
check,  drawn  to  the  stakeholder's  order, 
is  a  sufficient  notification  under  the  stat- 
ute which  provides  that  "the  stakehold- 
er of  any  money  or  other  thing  that  may 
be  sfsked  on  any  bet  or  wager  shall, 
when  thereto  notified,  return  the  same 
to  the  person  making  the  stake  or  de- 
posit, and  for  failing  to  do  so,  the 
amount  or  value  of  the  stake  may  be 
recovered  from  him  by  the  party  ag- 
grieved." Turner  v.  Thompson  (1900) 
107  Ky.  647,  55  S.  W.  210. 

A  notification — here,  before  the  event 
— that  the  bet  has  been  withdi'awn,  is 
sufficient  demand,  under  the  statute  pro- 
viding that  a  stakeholder  of  money 
risked  on  a  wager  is  bound  to  repay 
to  the  party  depositing,  at  any  time  he 
may  demand  it  before  it  is  actually  paid 
over  to  the  winner;  but  if  the  money 
is  paid  over  to  the  winner  bona  fide,  and 
without  notice  of  the  party's  intention 
to  retract,  this  payment  is  a  protection. 
McLennan  v.  Whiddon  (1904)  120  Oa.. 
666,  48  S.  E.  201. 

Under  the  Missouri  statute,  the  loser 
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may  recover  his  money  from  the  stake- 
holder if  he  demands  it  before  it  has 
been  paid  to  the  other  party,  although 
the  demand  was  not  made  until  after  the 
determination  of  the  bet,  the  statute 
providing  that  "every  stakeholder  .  .  . 
shall  be  liable  to  the  party  who  placed 
such  money  or  property  in  his  han^s, 
both  before  and  after  the  determination 
of  such  bet,  and  the  delivery  of  the 
money  or  property  to  the  winner  shall 
he  no  defense  to  any  action  brought  by 
the  losing  party  for  the  recovery  thereof; 
Provided,  that  no  stakeholder  shall  be 
liable  afterwards,  unless  a.  demand  has 
been  made  of  such  stakeholder  for 
the  money  or  property  in  his  pos- 
session previous  to  the  expiration  of 
the  time  agreed  upon  by  the  parties  for 
the  determination  of  the  bet  or  woger." 
Weaver  v.  Harlan  (1892)  48  Mo.  Apii. 
319.  Followed  in  Vandolah  v.  McKee 
(1903)  99  Mo.  App.  342,  73  S.  W.  233, 
holding,  also,  that  a  notice  not  to  pay 
one's  stake  to  the  other  party  is  equiva- 
lent to  a  demand  of  it  under  the  statute. 

But  it  was  held  by  the  same  court  that, 
when  the  loser's  demand  on  the  stnke- 
holder  is  not  made  till  after  the  result 
is  known,  he  cannot  recover,  either  at 
common  law  or  under  the  statute,  al- 
though his  demand  was  made  before  the 
money  was  paid  over.  Doolcy  v.  Jackson 
(1903)  104  Mo.  App.  21,  78  S.  W.  330. 

A  stakeholder  is  liable  to  the  loser 
for  his  stake,  and  will  not  escape  it  at 
all,  although  the  loser  offered  that  a 
part  of  his  stake  be  paid  to  the  winner. 
he  receiving  the  balance,  where  the  stat- 
ute  provides  by  one  section,  that  any 
person  who  deposits  money  with  a  stake- 
holder, upon  the  event  of  a  wager  pro- 
hibited by  that  act  or  by  any  law  of  the 
state,  may  gne  for  and  recover  the  same, 
whether  the  money  has  been  paid  over 
or  the  wager  has  been  lost  or  not,  and, 
by  another  section,  that  one  who  loses 
money  upon  a  wager  prohibited  by  a 
third  section  of  the  act  may  sue  for  and 
recover  it  from  the  stakeholder,  whether 
he  has  paid  it  over  or  not,  but  such  snit 
must  be  brought  within  six  calendar 
months.  Hensler  t.  Jennings  (1898)  62 
N.  J.  L,  209,  41  Atl.  918. 

A  stakeholder  is  liable  to  the  loser  for 
his  stake,  where  the  statute  makee  the 
stakeholders  indictable,  and  declares  all 
contracts  and  accounts  of  any  money  bet 
or  staked  on  such  races  void  in  law,  and 
authorizes  the  party  to  recover  back  the 
money  paid  on  such  unlawful  race  or 
game.  Simmons  v.  Borland  (1813)  10 
Johns.  (N.  T.)  468,  where  the  court 
stated  that  there  was  no  pretense  that 
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the  money  was  paid  over  without  notice, 
nor  would  a  stakeholder  be  permitted  to 
set  up  any  such  defense. 

The  same  was  held  when,  after  the 
event,  the  loser  demanded  his  stake  be- 
fore  payment  over.  Allen  v.  Ehle  (1827) 
7  Cow.  (N.  Y.)  496;  MeKeon  v.  Caherty 
(1830)  3  Wend.  (W.  T.)  494  (obiter); 
Kelly  V.  Hartley  (1847)  1  Sandf.  (H.  T.) 
15  (holding  that  the  court  had  jurisdic- 
tion, although  the  statute  provided  that 
the  authority  of  the  court  should  not  ex- 
tend to  "'any  debt  or  demand  for  any 
money  or  thing  won  at  or  by  means  of 
any  kind  of  gaming,  etc.) 

Where,  after  the  event,  the  stakehold- 
er, upon  the  assent  and  request  of  the 
loser,  pays  over  the  stakes  to  the  winner, 
the  loser  may  nevertheless  recover  the 
amount  of  his  atake  from  the  stakehold- 
er, when  the  statute  makes  the  stake 
recoverable  from  the  stakeholder,  either 
before  or  after  the  loss  of  the  race  or 
game,  whether  the  same  has  been  paid 
over  or  not,  Buckman  v.  Pitcher  (1848) 
1  N.  T.  392;  Storey  v.  Brennan  (18S7) 
15  M.  Y.  524,  69  Am.  Dec.  629. 

Ruckman  v.  Pitcher  (H.  Y.)  supra,  was 
followed  in  prinoiple  in  Mahony  v.  0'- 
Callaghan  (1875)  6  Jones  &  S.  (N.  Y.) 
461,  though  it  seems  doubtful  whether 
the  loser  assented  to  the  payment  over. 

Under  the  New  York  statute,  a  party 
may  recover  his  stake  from  the  stake- 
holder after  the  event.  O'Maley  v.  Reese 
(1849)  6  Barb.  (N.  Y.)  668;  Stoddard  v. 
McAuliffe  (1894)  81  Hun,  524,  31  N.  Y. 
Supp.  38  (where  the  defendant  had  paid 
the  money  into  court);  Liebman  v.  fil- 
ler (1897)  20  Misc.  706,  46  N.  Y.  Supp. 
532;  French  v.  Matteson  (1901)  34  Misc. 
425,  69  H.  Y.  Supp.  809  (holding  also 
that  the  penal  statute  forfeiting  the 
stake  was  no  defense  to  an  action  for  it 
against  the  stakeholder  by  the  bettor). 

It  was  held  in  McAllister  v.  Oallaher 
(1832)  3  Penr.  &  W.  (Pa.)  468,  that  a 
stakeholder  who  pays  over  forfeit  money 
by  unfair  connivance  with  the  payee  is 
not  protected  by  the  limitation  of  two 
months  against  suit  by  the  other  party. 

Where  the  directors  of  the  poor  did 
not  bring  an  action  for  the  money  in 
the  two  years  allowed  them  by  statute, 
he  loser  might  recover  his  stake  from  the 
stakeholder,  having  demanded  it  before 
it  was  paid  over  to  the  winner.  Foracht 
T.  Green  (1866)  53  Pa.  138. 

Under  the  Pennsylvania  statute,  the 
directors  of  the  poor  may  collect  from 
the  stakeholder  the  stakes  of  a  bet  on 
the  election,  though  not  made  until  after 
the  polls  were  closed.  Poor  Directors 
L,E,A.1!I18F. 


v.   PhippB   (1877)   1  Chester  Co.   Rep. 

(Pa.)  25. 

One  "not  the  loser"  may  recover  his 
stake  from  the  stakeholder,  when  the 
statute  provides  that  any  person  who 
shall  pay  or  deposit  any  money  upon  tlie 
event  of-  any  wager  or  bet  prohibited 
therein  may  sue  for  and  recover  the  same 
of  the  stakeholder  or  other  person  id 
whose  hands  shall  be  deposited  any  such 
wager,  bet,  or  stake,  whether  the  same 
shall  have  been  paid  over  by  such  stake- 
holder or  not,  and  whether  any  such 
wager  be  lost  or  not.  Simmons  v,  Brad- 
ley (1871)  27  Wis.  689. 

The  Wisconsin  statute  further  pro- 
vides that,  if  the  staker  does  not  sue  the 
stakeholder  in  three  months,  "Iheo  any 
other  person  may,  in  his  behalf  and  in 
his  name,  aue  for  and  recover  the  same 
for  the  use  and  benefits  of  his  family  or 
bis  heirs,  In  case  of  his  death  from  such 
stakeholder  or  third  person,  if  the  same 
is  still  hold  by  him,  within  six  months 
after  such  putting  up,  staking  or  de- 
positing." Hamden  v.  Melby  (1895)  90 
Wis.  6,  62  N.  W.  535. 

Under  a  statute  declaring  that  every 
deposit  of  money  as  a  wager  or  bet  upon 
elections  is  forfeited,  the  authorities  may 
recover  the  stakes  from  the  stakeholder. 
Doyle  V.  Baltimore  County  (1842)  12 
Gill  &  J.  (Md.)  484. 

In  Hickman  v.  Littleijage  (1834)  2 
Dana  (£y.)  344,  it  was  held  that,  un- 
der the  various  Kentucky  statutes,  a 
bettor  on  an  election  could  not  alone. 
for  his  own  benefit,  sue  the  stakeholder 
for  his  stake,  as  the  commonwealth  had 
an  interest  in  the  money. 

In  Gilmore  v.  Woodcock  (1880)  70  Me. 
494,  it  was  held  to  be  no  defense  for  the 
stakeholder  that,  after  the  action  against 
him  had  begun,  be  paid  the  stake  over 
to  the  mayor  of  the  city,  taking  an 
indemnity  receipt,  as  the  money  could 
not  belong  to  the  mayor  until  i.  had  been 
so  adjudicated  in  an  action  against  the 
staker. 

7.  Theory  of  n 

It  has  been  held  in 
plaintiff  claiming  to  I: 
legal  wager  could  not  recover  of  the 
stakeholder  his  stake,  as  he  was  in  pari 
delicto.  Murdoek  v.  Kilboum  (1857) 
6  Wis.  468. 

And,  in  Martin  v.  Francis,  ante,  966, 
that  security  deposited  to  secure  the 
carrying  out  of  an  illegal  contract  can- 
not he  recovered  after  the  contract  has 
been  carried  out. 

Where  A  deposited  money  with  a 
stakeholder  who  was  to  be  informed  by 
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C  as  to  the  disposition  of  the  money, 
and  the  real  agreement  was  that  the 
money  was  to  be  paid  to  B  if  a  nolle 
pros,  was  entered  in  a  certain  felony 
case,  otherwise  to  A,  and  no  nolle  pros. 
was  entered,  it  was  held  that  A  could  not 
recover  the  money,  for  he  had  to  show 
the  illegal  contract  in  order  to  obtain 
it.  English  v.  Rumsey  (1884)  32  Hun 
(N.  T.)  486. 

It  has  also  been  held  that,  a  bet  on  an 
election  being  a  eriminal  offense,  a  party 
eouid  not  recover  hi  a  stake  from  the 
stakeholder,  although  he  demanded  it 
back  before  the  stakeholder  paid  it  over. 
Davis  V.  Holbrook  (1846)  1  La.  Ann,  176. 

Further,  that  where  the  bettor  and  the 
stakeholder  are  both  guilty  of  a  crime, 
the  bettor  cannot  recover  his  stake  from 
the  stakeholder.  Sehenck  v.  Hirahfeld 
(1913)  22  0»L  App.  709,  136  Pac.  725; 
Matthews  V.  Lopus  (1914)  24  Oil.  App. 
63,  140  Pac,  306, 

Thus,  where  the  loser  of  an  election 
bet,  after  the  event,  notified  the  stake 
holder  not  to  pay,  bnt  he  thereafter  did 
so,  it  was  held  that  the  loser  eonld  not 
recover  the  stake  from  the  stakeholder, 
both  being  in  pari  detietfl,  as  under  the 
Canadian  statutes  both  were  ffoiity  of  a 
misdemeanor,  Walsh  v.  Trebilcock 
(1894)  23  Oml  S.  C.  6»5,  rererwi^ 
(1893)  21  Ont.  App.  Rep,  55. 

VI.  MiwellutteoiM. 

When  A  hands  B  the  fruits  of  an  il- 
l^at  eontract  between  A  and  C,  and  di- 
rects him  to  hand  it  over  to  C,  C  may 
recover  it  froiB  B.  Merritt  v.  Millard 
(1868)   4  Keyea   (N.  T.)   209, 

Where  the  plaintiff  sues  the  stake- 
holder for  his  stake,  the  stakeholder  may 
not  set  off  a  like  sum  deposited  by  him 
with  the  plaintiff  as  stakeholder  in  an- 
other bet.  Bevina  v.  Reed  (1849)  2 
Sandf.  (N.  T.)  436. 

While  it  is  not  intended  to  discuss 
questions  arising  out  of  deposits  of 
stakes  by  agents,  the  following  cases 
of  that  character  ought  not  to  he  passed 

In  Reynolds  v.  McKtnney  (1866)  4 
Eatn.  94,  89  Am.  Dec.  602,  holding  that 
money  in  the  hands  of  a  stakeholder 
may  be  attached  by  a  creditor  of  the 
staker,  it  was  further  held  that  it  was 
immaterial  that  the  staker  was  an  agent, 
and  the  money  not  his  own,  when  he  had 
not  disclosed  that  fact  to  the  other  stak- 
er nor  to  the  stakeholder. 

A  gave  B  money  to  bet  on  an  election 
with  C,  and  he  did  so,  D  being  stake- 
holder; before  the  election  B's  creditor 
L,R.A.1018r. 


attached  the  money  deposited  by  B,  in 
a  suit  in  justice's  court,  where  upon  B 
informed  D  that  the  money  belonged  to 
A.  On  trial  of  the  justice's  suit,  A  ap- 
plied for  leave  to  appear,  which  was  de- 
nied, and  judgment  went  against  B,  and 
D  who  was  ordered  to  pay  the  money  to 
B's  creditor,  which  he  did.  In  a  suit 
by  A  against  D,  for  his  atake,  it  was  held 
that  A  should  recover.  Hardy  v.  Hunt 
(1858)  11  CrL  343  (by  agreement  be- 
tween B  &  C,  C  withdrew  his  money.) 

In  an  action  by  a  party  against  the 
stakeholder  for  his  stake  on  a  race,  it  ap- 
peared that  the  defendant  was  liable 
for  expenses  of  the  race,  and  collected 
entrance  fees,  part  of  which  he  handed 
to  the  plaintiff  to  pay  such  expenses, 
but  the  plaintiff  did  not  pay  them.  It 
was  held  that  the  defendant  could  not 
recoup  these  expenses,  as  they  were  dis- 
tinct from  the  wager,  and  the  agreement 
as  to  them  was  illegal.  Morgan  v.  Beau- 
mont (1876)  121  Mass.  7. 

The  loser  demanding  his  money  from 
the  stakeholder,  the  winner  agreed  to  in- 
demnify him  against  the  expenses  of  a 
suit.  The  loser  recovered  against  the 
stakeholder,  and  the  expenses  exceeded 
the  winner's  stake.  It  was  held  that  the 
winner  could  not  recover  anything 
against  the  stakeholder.  Jordan  v.  Mc- 
Kenney  (1861)  48  Me.  104. 

After  the  event,  despite  the  notiee  of 
the  loser,  the  stakeholder  delivered  to 
the  winner  part  of  the  stakes,  and  the 
balance  by  the  stakeholder's  check,  which' 
the  winner  Bold  to  the  plaintiff.  It  was 
held  that  the  plaintiff  could  not  recover 
on  the  check,  the  statute  providing  that 
all  contracts  and  securities,  whareof  the 
whole  or  a  part  of  the  consideration  shall 
be  money  or  other  valuable  thing  won, 
laid,  or  betted,  etc,,  ahall  be  utterly  void. 
Conklin  v.  Roberts  (1807)  36  Conn.  461. 

When  the  loser  staked  property  al- 
ready in  the  hands  of  the  stakeholder, 
who  replied  affirmatively  to  the  winner's 
question  whether  he  had  the  property 
and,  later,  assented  to  the  ownership  of 
the  winner,  who  left  it  with  him  for  a 
time,  be  could  not  thereafter  claim  that 
he  had  a  lien  upon  the  property  at  the 
time  the  bet  was  made.  Allgear  v.  Walsh 
(1887)  24  Mo.  App.  134. 

If  a  stakeholder  in  an  illegal  bet  de- 
posits the  money  with  a  third  person, 
such  third  person  cannot  resist  the  stake- 
holder's demand  for  the  money,  Perkins 
V.  Clemm  (1861)  23  Ark.  22i, 

It  seems  to  have  been  held,  in  the 
obscure  case  of  Dewees  v.  Miller  (1851) 
5  Harr.  (Del)  347,  that,  after  the  stake- 
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holder  pays  over  the  stake  to  the  winner, 
the  loeer  cannot  recover  his  stake  from 
tbe  stakehoMer. 

While  beyond  the  scope  of  this  note, 
the  following  Massathusetts  cases  may 
be  here  referred  to; 

While  the  atakeholder  paid  over  to 
the  winner,  on  a  promise  of  indemnity, 
the  identical  bills  staked,  after  having 
been  forbidden  to  do  eo  by  the  loser  in 
the  winner's  presence,  the  loser  may  re- 


cover his  stake  from  the  winner.  McKoe 
V.  Manice  (1853)  11  Cnah.  (HaBS.)   357. 

So,  where  the  payment  was  not  in  the 
identical  bills.  Love  v.  Harvey  (1873) 
114  Mass.  SO. 

The  contrary  was  held,  on  similar  facta 
to  those  of  Love  v.  Harvey,  in  Patterson 
V.  Clark  (1879)  126  Uass.  531,  on  the 
ground  that  the  loser  had  never  revoked 
the  authority  to  pay  the  whole  to  the 
winner.  B.  B.  B. 


FLORIDA  SUPREME  COURT. 

OSEORN  WOLFE,  PIff.  in  Err., 
STATE  OF  FLOItlDA. 


Bank  —  check  without  (nnds  —  liabil- 
ity. 

Chapter  72B3.  Acts  of  IflJT,  provides  in 
cffei^t  tlint  wlioever  given,  makes,  or  issues 
to  another  any  draft,  order,  or  check  in  pay- 
ment for  property,  tlie  title  or  possession 
of  which  Bhall  have  been  transferred  upon 
faith  of  payment  of  such  draft,  order  or 
check  and  sliall  not  at  the  time  of  giyiag 
making,  issuing,  or  presentation  of  eunh 
draft.  Older,  or  check  have  sufficient  money 
on  deposit  with  the  drawee  to  pay  said 
draft,  order,  or  check,  and  does  not  make 
restitution  ae  stated  in  the  act,  shall  be 
deemed  guilty  of  a  felony.  Such  statute  is 
not  violated  when,  at  the  tfnie  of  issuing 
and  preientaUon  of  a  <^eck,  the  drawer  haa 
to  his  credit  in  due  course  as  a  depositor 
with  the  drawee  bank  sufflcient  mony  to 
pay  the  check,  even  though,  by  arrangement 


until  4  p.  It.  to  adjust  payment  by  clear- 
ances, and  prior  to  4  p.  u.  and  before  actual 
payment  of  the  check  upon  telegraphic  ad- 
vio«8  that  a  draft  given  to  tbe  drawee  bank 
by  the  drawer  of  tlie  check  had  been  dis- 
honored, tbe  amount  of  the  draft  waa 
charged  to  the  drawer,  thereby  making  hia 
depo«t  insufficient  to  pay  the  check. 
For  other  cases,  see  Fraud  and  Deceit,  VI. 
in  Dig.  1-52  S.  8. 

(August  2,  1B18.) 

ERROH  to  the  Criminal  Court  of  Record 
for  Dade  County  to  review  a  judgment 
convicting   defendant   of   violating   an    act 
known  as  the  "Bad  Check  Law."     Reversed. 
The  facta  are  stated  in  the  opinion. 


Ileadnote  by  Whit 


checks  or  drafts  without  fundB,  see  annota- 
tion following  this  case,  post,  062,  and  ref- 
iTeiices   therein   to   annotations  on   related 

([ueBtions. 


Messrs.  Grover  O.  HcClnre  and  E,  P. 
Hortln  for  plaintiff  in  error. 

Meaara.  Van  C.  SweMrlnpin,  Att<vney 
General,  and  C.  O.  Andrews,  Assistant  At- 
torney General,  for  tbe  State. 

Whltaald,  J.,  delivwed  tbe  opinion  of 
the  court: 

This  writ  of  error  waa  taken  to  a  judg- 
ment of  conviction  on  a  charge  that  Osborne 
Wolfe  did  give,  make,  and  iaane  to  named 
payees  a  certain  bank  check  in  hia  own  be- 
half in  payment  for  a  carload  of  grape- 
fruit, the  title  to  which  grapefruit  was 
then  and  there  transferred  to  Wolfe  upon 
faith  of  payment  of  said  check,  "and  the 
said  Osborne  Wolfe  did  not  at  the  time 
of  presentation  of  said  bank  check  have 
sufficient  money  on  deposit  with  .  .  .  tbe 
bank  upon  which  said  bajik  check  was  drawn 
...  to  pay  said  bank  check,  and  the  said 
Osborne  \\'oIfe  did  not  within  twenty-four 
hours  after  written  noUce  of  the  preiienta- 
tion  and  nonpayment  ...  of  aaid  bank 
check,  make  full  and  cdinplete  restitotlon." 


"Chapter  7203.  (No.  5.) 
"An  Aet  to  Pr<^ibit  the  laming  by  .Any- 
one of  Checks  or  Orders  upon  Banks  or 
Other  Peraong,  When  tbe  Makers  of  Snrh 
Orders  or  Checks  Have  Not  Sufficient 
Funds  on  Deposit  with  the  Drawee  to 
Pay  Such  Order,  to  Prescribe  a  Rule  of 
Evidence  Therein,  and  to  Provide  Punish- 
ment TTierefor. 

"Be  it  enacted  by  tJte  l^slature  of  tlie 
state  of  Florida; 

"Section  1.  Whoever  givee,  makes  or  is- 
sues to  another  any  draft,  twder  or  ehedc. 
cither  in  hia  own  behalf,  or  as  agent  for 
any  person  or  persons,  firm  or  corporation 
ill  payment  for  goods  or  chattels,  lande  or 
tenemental,  or  other  things  of  value,  tlie 
title  or  possession  of  which  shall  liave  l>een 
transferred  upon  faith  of  payment  of  »nch 
draft,  order  or  cheek,  and  shall  not  at  the 
time  of  giving,  making,  issuing  or  preMcnta- 
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tiou  of  aucb  draft,  order  or  clieck  hsre 
BUfficient  money  on  deposit  with  sueli  Wnl(, 
or  banking  house,  perioii,  firm  or  corpora- 
tion to  pay  said  draft,  order  or  cliectc  by 
tUo  hank,  banking  house,  person,  firm  or 
corporation  drawn  upon,  shaU  not  witbit 
twenty-four  hours  after  written  notice  of 
the  preBentBtton  to  and  nonpayment  by  such 
bank,  buoking-  bouse,  person,  firm  or  cor- 
poration of  sui'h  draft,  order  or  ehedt,  mako 
full  and  complete  restitution  by  returning 
the  conuderation  reeaived  for  such  draft, 
order  or  check  to  the  person  or  persona 
in  nhose  favor  such  droit,  order  or  cheek 
was  made  payable,  provided  the  same  shall 
not  have  teen  transfarred  by  the  payee  or 
by  payiag  the  amouot  of  the  same  to  tte 
payee  or  tlie  lawful  balder  thereof  it  the 
same  shall  bave  been  Iransferred,  shall  be 
deemed  guilty  of  a  teliwy,  and  upon  cMlvic- 
tion  ahall  be  punished  by  imprisonment  in 
the  state  prison  for  a  period  not  greater 
than  one  year,  or  by  fine  not  exceeding 
S1,000,  or  by  both  such  flne  and.imprisou- 

"Kec.  2.  The  introduction  of  such  unpaid 
draft,  check  or  order,  with  the  eupplemeii' 
tary  oath  of  the  payee  or  drawee,  or  his 
agent,  that  such  draft,  check  or  order  wa« 
presented  for  payment  or  entered  for  col- 
lection, and  that  the  esme  was  returned 
unpaid,  shall  be  deemed  prima  facie  vvi- 
dence  of  insnttlcient  funds  for  the  payment 
thereof,  and  a  receipt  from  the  registry 
department  of  any  United  States  poatoffice 
shall  be  deemed  prima  facie  widence  of  the 
actual  delivery  of  notice  as  provided  in  this 
aet 

•'Sec.  3.  ADlaweor  parte  of  laws  in  con- 
flict with  this  act  are  hereby  repealed. 

"Approved  May  21,  1917." 

It  appears  that  the  defendant,  Wolfe,  de- 
posited with  the  drawee  bank  a  draft  on  a 
parly  In  Philadelphia  aufficifint  to  cover  the 
cheok  in  controversy,  and  that  the  amount 
of  the  draft  was  credited  to  Wolfe;  that 
subsequently  he  delivered  to  the  payees  a 
check  on  the  bank  for  a  carload  of  grape- 
fruit; tbat,  at  the  time  the  check  was  de- 
livered to  the  payees,  the  defendant,  Wolfe, 
had  in  the  drawee  bank  aufhcieot  funds  to 
pay  the  check;  that  the  cheek  in  question, 
drawn  on  the  Pidsllty  Bank  &  Trust  Com- 
pany of  Uiami,  Florida,  was  dehvered  to 
the  payees  in  that  city  on  Saturday  morn- 
ing, Noveml)er  10,  1917:  that  the  check 
was,  on  the  same  day,  indorsed  and  de- 
posited in  the  Bank  of  Bay  Biscayne  of  that 
city:  that  on  the  following  Monday  the 
check  was  presented  to  the  drawee  bank  by 
the  bank  in  which  It  was  deposited  by  the 
I^B.A.1918F. 


pajeas  and  by  arrangenient  between  the 
banks  the  draweo  bank  had  until  4  p.  m:.  to 
pay  the  check  through  clearance  processes; 
that  at  the  time  of  preaentation  Wolfe  had 
to  his  credit  in  the  drawee  bank  a  sufficient 
amount  to  pay  tljc  check,  Init  al>out2:49  P- 
M.  of  the  day  on  wliidi  the  check  was  pre- 
Heiitpd  to  the  drawee  bank,  that  bank  re- 
ceived tetegraphic  advice  that  payment  of 
the  Philadelpliia  draft  deposited  by  the  de- 
fendant with  the  drawee  bank  liad  been 
refused,  and  the  cheek  drawn  by  the  de- 
fendant was  returned  to  the  bank  in  which 
it  had  been  deposited  by  the  pnyees  thereof. 
The  statute  maluB  it  a  crime  to  issue  to 
aaother  a  check  in  payment  for  anything 
of  value,  the  title  or  posaesaion  of  nhtch 
shall  have  been  transferred  upon  faith  of 
p«ymept  of  such  cheek,  when  the  drawer 
haa  not  "at  the  time  of  giving,  making,  is- 
suing, or  presentation"  of  »uch  clieolc  ''euf- 
fioiont  mosey  on  deposit  with"  the  drawee 
to  pay  such  check,  and  the  party  who  gives, 
makes,  or  issues  the  check  "siiall  not  within 
twenty-four  hours  after  written  notice  of  the 
presentation"  and  nonpayment  of  the  check 
"make  full  aud  complete  restitution,"  etc. 
The  information  cba^iea  that  the  defendant 
"did  not  at  the  time  of  presentation  of 
■aid  benlc  check  have  sufficient  money  on 
deposit  with  the"  payee  bank  "to  pay  said 
bank  cheek."  His  material  allegation  is 
not  proved;  but,  on  the  contrary,  it  appeart 
without  oontroversy'  that,  when  the  check 
was  presented  for  paymmt  on  the  morning 
of  November  ISth,  the  defendant  did  have 
sulSeient  money  on  deposit  with  the  drawee 
bank  Co  pay  the  cheek,  and  that  it  would 
have  been  paid  but  for  the  arrangemoitB 
between  the  bank  that  presented  the  cheek 
and  the  drawee  bank  that  clearance  adjust- 
ments could  be  made  at  any  time  before  4 
p.  M.  of  that  day.  Before  the  clearance  for 
the  day  was  consummated,  the  drawee  bank, 
at  2:4B  p.  St.,  received  telegraphic  notice 
that  payment  of  the  draft  drawn  by  the 
defendant  on  Philadelphia  a  few  days  be- 
fore had  been  refused,  and  check  was  not 
paid  in  the  clearance  of  the  day,  but  wan 
returned  to  the  bank  in  which  it  was  de. 
posited  by  tlie  payees.  It  does  not  appear 
that  the  defendant  had  reason  to  believe 
when  he  delivered  the  ciieck  that  it  would 
not  be  paid  in  due  ooivae.  On  the  con- 
trary, it  appears  that  from  November  Bth 
to  S:4Q  p.  u.  of  the  12th  tha  defemdant  had 
snfBcient  money  on  deposit  with  the  drawee 
hank  to  pay  the  cl>eck,  and  the  bank  t^cera 
testified  that  payment  of  the  check  would 
have  been  made  if  demanded  between 
November  Otli  and  2:49  p.  u.  of  the  12th. 
and  that  other  drafts  deposited  hy  the  de- 
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eonUining  the  word  "»TaiIabl«''  before  the 
word  "funds." 
Judgment  rerereed. 


fendant  had  been  paid.  Whatever  ma;  be 
the  legal  rights  of  the  parties  to  the  transac- 
tion, the  evidence  does  not  sliow  that  the 
defendant  haa  Tialated  the  quoted  statute. 
In  charging  the  jury  the  court  erroneous- 
ly quoted  the  2d  section  of  the  statute  as 


Amiotatioii — What  cmistitutes  ▼mJaIkhi  of  criniiiuJ  statute  againct  inabg 
checks  or  drafts  witbout  finds. 


This  note  is  limited  to  cases  dealing 
with  the  criminal  liability  of  one  who, 
nnder  his  own  or  an  assumed  name, 
draws  or  delivers  a  check  or  draft  which 
he  represents  to  be  valid,  when  he  has 
neither  sufHeient  funds  nor  credit  with 
the  drawee  to  meet  it.  Decisions  involv- 
ing; the  liability  of  bank  officers  for  mak- 
ing or  permittinf  overdrafts  have  been  . 
excluded.  Nor  does  this  note  deal  with 
the  effect  of  the  mere  drawing  of  a  check 
on  a  bank  in  which  the  drawer  has  no 
fnnda  or  credit,  and  passing  the  same, 
this  snbjeet  having  been  treated  in  the 
notes  to  State  v.  Hammeley,  17  L.R.A. 
(N.S.)  244;  Williams  v.  Territory,  27 
L.R.A.(N.S.)  1032,  and  State  v.  Foxton, 
52  L.R.A.(N.S.)  919.  Nor  does  it  treat 
of  the  g^iving  of  a  postdated  check  as  a 
false  pretense,  which  is  the  subject  of 
the  note  appended  to  State  y.  Ferris,  41 
L.R.A.{N.S.)    173. 

As  to  obtaining  property  by  eheok  with 
intent  to  stop  payment,  see  note  to  Peo- 
ple v.  Orris,  41  L.B.A.(N.S.)  170. 

The  question  whether  the  obtaining  of 
a  eheck,  draft,  or  bill  of  exchange  will 
sustain  a  chai^  of  obtaining  property 
by  false  pretenses  is  considered  in  the 
Minotation  following  State  v.  Holmes, 
L.B.A.1916E,  1106. 

Reliance  on  false  pretenses  as  an  ele- 
ment of  the  offense  of  obtaining  money 
by  false  pretenses  is  treated  in  the  not« 
which  accompanies  State  v.  Miller,  in 
6L.B.A.{N.S.)  365. 

As  to  effect  of  coupling  future  promise 
with  false  pretenses,  see  note  to  State  v. 
Br^gs,  7  L.R.A.(N.S.)  278, 

For  evidence  of  other  crimes  in  prose- 
cution for  obtaining  money  or  property 
by  fraudulent  means,  see  note  to  People 
V.  Bercovitz,  43  L,B.A.(N.S.)  667. 

The  giving  of  a  cheek  or  draft  drawn 
upon  a  bank  or  person  with  whom  the 
drawer  has  neither  funds  nor  eredit 
•tufRcient  to  meet  it,  and  thereby  receiv- 
ing for  it  something  of  value,  has  been 
Jeuneii  and  proaeeuted  as  the  crime  of 
false  pretense,  larceny,  confidence  game, 
or  swindling.  In  many  states  statutes 
specially  aimed  at  this  practice  have  been 
passed. 
L.H.A.1918F. 


To  sustain  a  eonvietion  under  these 
statutes,  proof  of  a  fraudulent  intent  is 
essential.  To  const itnte  erime,  intent 
must  ooncnr  with  the  act. 

So,  it  is  held  that  the  gist  of  the 
t^ense  of  drawing  a  cheek  or  draft 
which  the  drawer  has  not  sufficient  funds 
or  credit  with  the  drawee  to  meet,  in  vio- 
lation of  Cal.  Penal  Code,  §  476a,  is  in 
the  fraudulent  intent  with  which  the 
eheck  or  dmft  is  drawn  and  delivered, 
and  knowledge  by  the  drawer  and  de- 
liverer, at  the  time  of  such  drawing  and 
delivery,  that  he  was  then  without  assets 
of  any  kind  or  character  in  the  bank 
upon  which  it  was  drawn  to  satisfy  or 
maet  it  People  v.  Wilbur  (1917)  33 
GaL  App.  611,  165  Pac.  729. 

But  it  is  said  that  the  intent  of  a  per- 
son in  drawing  a  check  when  he  bad  no 
funds  OD  deposit  at  the  bank,  although 
an  important  element  of  the  offense,  is 
not  "the  all-important  element,"  and 
proof  of  intent  ia  no  more  an  important 
requisite  than  proof  of  the  pasing  of  the 
check  itself.  People  v.  Freeman  (1916) 
29  Oal  App.  543,  156  Pac.  994. 

A  conviction  of  obtaining  money  by 
false  pretenses  by  giving  a  check  there- 
for which  proved  to  be  worthless,  but 
which  the  prosecutor  agreed  to  hold 
two  days  before  presenting,  should  be 
quashed  where  the '  drawer  liad  reason- 
able cause  to  believe  that  ihe  check 
would  be  paid  at  the  time  indicated. 
Reg.  V.  Walne  (1871)  11  Cox,  C.  C. 
(Eng.)   647,  23  L.  T.  N.  S.  748. 

One  who  issues  a  check  with  good  rea- 
son to  believe  and  in  the  honest  belief 
that  he  had  authority  to  draw  it,  and 
that  the  then-existing  facts  were  such 
that  the  check  wonid  be  paid  in  the  or- 
dinary eonrse  of  basiness,  is  not  guilty 
of  obtaining  money  by  false  pretenses 
under  Minn.  Qen.  Stat.  1894,  g  6711, 
making  such  an  offense  larceny.  State 
V.  Johnson  (1899)  77  Hlnn.  267,  79  N. 
W.  9ti8,  11  Am.  Crim.  Rep.  422. 

A  conviction  of  swindling  by  obtain- 
ing money  on  a  check  drawn  on  a  bank 
in  which  the  maker  has  not  sufUctent 
funds  to  pay  the  same,  and  no  good  rea- 
son to  believe  that  the  check  will  be  paid, 
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in  violation  o£  Tex.  Penal  Code,  §  1422, 
is  not  justified  where  it  is  not  shown 
that  at  the  time  the  cheek  vaa  drawn 
the  maker  had  no  ^ood  reaaon  to  believe 
that  it  would  be  paid.  Pruitt  v.  State 
(1918)  —  Tat  Grim.  Rep.  — ,  202  S.  W. 
81. 

In  order  to  warrant  a  conviction  under 
Fla.  Laws  1905,  chap.  5468,  p.  162,  of 
the  offense  of  drawing  a  draft  upon  one 
with  whom  the  drawer  did  not  have  suf- 
ficient money  on  deposit  to  meet  the 
same,  it  is  incambent  upon  the  state  not 
only  to  prove  this  fact,  but  also  that  the 

■  drawer  did  not  "have  reasou  to  believe 
from  an  existing  contract  or  from  pre- 
vious dealings  with"  the  drawee  that 
sucb  draft  would  be  paid;  and  the  latter 
fact  is  not  shown  by  the  testimony  of 
the  drawee,  who  had  paid  former  similar 
drafts,  that  he  accepted  the  draft  in 
question,  but  that  he  bad  no  money  with 
which  to  pay  it.  Whitney  v.  State  (1912) 
63  FlA.  53,  bs  So.  230. 

Nor  is  intent  to  defrand  shown  within 
the  statute  forbidding  the  obtaining  of 
money  hy  false  pretenses,  where  a  son 
drew  a  draft  upon  his  father,  and  in- 
duced another  to  indorse  it  by  represent- 
ing that  his  father  was  indebted  to  him, 
and  would  pay  the  draft  as  soon  as  pre- 
sented, when  previous  drafts  drawn  by 
the  son  had  been  paid  by  the  father,  who 
bad  nnder  his  control  a  trust  fund  in  fa- 
vor of  the  son,  and  the  father  gave  as  one 
of  the  reasoDB  why  *ie  refused  to  pay  the 
draft  in  question,  that  he  feared  hia  eon 
was  being  defrauded.  Ketcheil  v.  State 
(1893)  36  Neb.  324,  54  N.  W.  564. 

A  conviction  for  swindlii^  is  not  jnsti- 
fied,  because  of  the  absence  of  fraudu- 
lent intent,  where  one  authorized  to 
bay  cattle  for  another  and  draw  drafts 
on  him  with  bills  of  sale  attached  is 
told  by  an  officer  of  the  bank  through 
which  he  drew  on  his  principal,  that  he 
might  draw  checks  on  the  bank  to  pay 
for  his  purchases,  which  checks  were  not 
paid  because  the  principal,  who  accepted 
sjid  sold  the  cattle  forwarded  to  him, 
did  not  honor  the  draft.  Williams  v. 
State  (1896)  34  Tex.  Crim.  R«p.  606,  31 
S.  W.  649. 

Giving  a  worthless  check  in  payment 
of  hay,  which  was  accepted  becnuEc  of 
the  drawer's  rqireaentation  that  he  was 
in  partnership  with  a  specified  person, 
ia  not  within  the  Missouri  statute  con- 
cerning the  obtaining  of  property  under 
false  pretenses,  where  the  drawer  sus- 
tained a  heavy  loaa  on  the  shipment,  due 
to  the  n^ligent  manner  in  which  the  hay 
was  baled  by  the  seller,  and  he  turned 
all  his  property  oyer  to  his  creditors  and  ' 
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protected  them  as  far  as  he  was  able, 
State  v.  Benaon  (1892)  110  Ho.  18,  19 
S.  W.  213. 

If  one  who  has  accepted  a  cheek  in 
payment  for  personal  property  sold  is 
not  reasonably  diligent  in  presenting  it 
for  payment,  but  carelessly  neglects  to 
do  so  until  the  funds  of  the  maker  of  the 
check  have  been  depleted,  either  de- 
signedly or  inadvertently,  bo  thai  it  is 
his  own  fault  if  he  failed  to  get  the 
money,  then  such  fault  cannot  be  chai^d 
to  the  maker  of  the  check.  Com.  v. 
May  (1916)  63  Pa.  Super.  Ct.  521. 

One  who  accepts  a  check  drawn  on  no 
funds  and  payable  to  his  order  in  pay- 
ment of  a  loan,  and,  after  indorsing  it, 
exchanges  it  for  goods  and  receives  the 
balance  in  cash,  is  not  guUty  of  swin- 
dling, in  violation  of  Vernon's  Penal 
Code,  snbd.  4,  art.  1422,  by  obtaining 
money  or  other  thing  of  value  with  intent 
to  defraud  by  giving  a  worthless  check, 
where  no  attempt  to  defraud  is  shown, 
but,  in  fulfilment  of  hie  liability  as  in- 
dorser,  he  deposited  funds  in  the  bank  in 
ample  time  to  have  met  the  amount  of 
the  check,  which  was  never  presented. 
Dawson  v.  State  (IfllG)  —  Tex.  Crim. 
Hep.  —,  185  S.  W.  875. 

A  person  who  seeks  to  have  a  check 
payable  to  hia  order  cashed  guarantees 
payment,  but  may  not  know  whether 
the  account  of  the  drawer  of  the  cheek 
is  good,  and  he  wilt  not  be  held  liable 
criminally  nnless  he  makes  some  express 
material  representations  or  knows  that 
the  check  ia  not  good.  People  v.  White- 
man  (1902)  72  App.  Div.  90,  76  N.  Y. 
Supp.  211,  16  N.  Y.  Crim.  Rep.  461. 

But  that  one  who  procured  money  on 
a  check  drawn  upon  a  bank  in  which  he 
had  no  funds,  from  one  who  relied  upon 
his  express  representations  that  he  had 
money  on  deposit  to  meet  the  check,  in- 
tended to  repay  the  amount  at  some  fu- 
ture time  in  some  other  way,  or  to  pay  it 
if  prosecution  was  commenced,  does  not 
relieve  him  from  liability  for  the  crime 
of  obtaining  monev  under  false  pre- 
tenses. State  V.  Cooper  (1916)  169  Iowa, 
571,  151  N.  W.  835. 

And  evidence  that  one  who  drew  and 
uttered  a  check  on  a  bank  in  which  he 
had  no  funds,  and  who  claimed  that  he 
had  made  a  mistake  in  the  bank  on  which 
he  drew,  had  a  considerable  balance  in 
another  bank  at  the  time  he  drew  the 
check,  is  admissible  on  his  claim  of  good 
faith  and  lack  of  criminal  intent  in  the 
transaction.  State  v.  Moore  (1915)  84 
Wash.  263,  146  Pac.  627. 

The  person  defrauded  must  rely  on 
the  false  pretenses  or  false  represents- 
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tions  made  in  r«^rd  to  the  worttileas 
check  or  draft  which  he  aeeptB. 

Unless  the  person  who  acceptfl  a  check 
drawn  by  the  maker  upon  a  bank  in 
which  he  knew  he  had  no  funds  believed 
the  fulse  pretense  made  in  regard  there- 
to to  be  true,  there  is  no  violation  of 
Mo.  Laws  1913,  p.  222.  State  v.  Work- 
man (1917)  —  Ho.  —    199  S.  W.  131. 

A  conviction  of  ewindling  by  obtain- 
ing a  loan  of  money  on  a  worthless  check 
IB  not  justified  where  it  doee  not  appear 
that  the  check  was  delivered  to  or  ac- 
cepted hy  the  person  defrauded  as  the 
consideration  upon  which  the  money 
was  loaned.  Lutton  v.  State  (1883)  14 
Tex.  App.  518. 

And  it  has  been  held  that  on  indict- 
ment drawn  under  the  statute  defining' 
the  ofFenee  of  obtaining  property  l>y  a 
false  token  need  not  allege  specifically 
[hat  the  person  defrauded  parted  with 
his  property  believing  that  the  check 
waa  good,  or  relying  on  representations 
that  it  was  good,  where  the  connection 
between  the  pretense  and  the  obtaining 
of  the  property  is  otherwise  sufficiently 
shown  by  the  indictment.  State  v.  Hin- 
ahaw  (1914)  92  Eml  1007.  142  Pae.  960. 

The  intention  of  the  legialature  in 
drawing  the  Georgia  Wortlileaa  Check 
Act  of  1914,  p.  86.  was  to  penaliee  the 
drawing  and  utterit^  of  drafts,  checks, 
and  orders  only  when  the  drawer  did 
not  have  eufficient  funds  to  meet  the 
(^heek,  draft,  or  order  at  the  time  it  was 
drawn,  and  where  the  person  parting 
with  money  or  other  thing  of  valne  there' 
(in.  or  induced  thereby  to  postpone  any 
reiupdv  he  might  have  against  the  draw- 
er, did  so  in  the  belief  that  the  drawer 
actually  had  at  the  time  sufficient  funds 
to  meet  such  cheek,  draft,  or  order. 
Neidliuger  v.  State  (1916)  17  0«.  App. 
811,  88  S.  E.  687. 

An  indictment  for  obtaining  goods 
under  false  pretenses  in  exchange  for  a 
worthless  check,  in  violation  of  Wash. 
Penal  Code,  §  234,  which  alleges  that  de- 
fendant represented  and  pretended  that 
the  check  was  good  and  valid  and  that 
it  would  be  paid  on  presentation,  and 
which  further  allies  that  it  was  deliv- 
ered to  the  praseentor,  that  the  represen- 
tations were  false  and  known  to  the  de- 
'  fendant  to  be  false,  and  that  by  means 
thereof  he  obtained  the  goods  from  the 
prosecutor,  sufficiently  shows  that  the 
latter  relied  on  a  pretense,  and  was  in- 
duced thereby  to  part  with  his  property. 
State  r.  Bokien  (1896)  14  Wuh.  403,  44 
Pae.  8S9. 

But  relianoe  on  fabe  representations 
sufficient  to  constitute  the  offense  of 
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swindling  is  not  shown  where,  when  one 
drawing  a  eheck  stated  that  he  had 
money  in  the  bank  with  which  to  meet  it, 
the  person  advancing  the  money  told  him 
he  did  not  believe  he  had  the  funds,  but 
that  he  would  give  him  the  amoant  to 
catch  him  and  prosecute  him-  Thorpe 
V.  State  (1899)  40  T«t.  Crim.  Bep.  346. 
50  S.  W.  383,  11  Am.  Crim.  Eep.  417. 

The  offense  of  obtaining  money  with 
intent  to  defraud  by  pretending  to  be  an 
officer  and  employee  of  the  United 
States,  in  violation  of  the  Act  of  Con- 
gross  of  April  18,  1884  (23  Stat,  at  L. 
11,  chap.  26,  Comp.  Stat.  1916,  g  10496),  . 
is  not  committed  where  one  who,  while 
stopping  as  a  gue^  at  the  prosecutor's 
hotel,  falsely  pretended  to  be  a  secret 
service  operative,  and  returned  ten 
months  later,  repreeeutii^  himself  to  be 
a  traveling  saleeman,  and  towards  the 
end  of  his  stay  obtained  money  on  a 
cheek  drawn  on  a  bank  which  did  not 
exist,  the  check  ostensibly  being  made 
by  his  employers.  United  States  v. 
Famham  (1904)  127  Fed.  478. 

One  who,  without  making  any  repre- 
sentations, procures  from  the  cashier  of 
a  hotel  at  which  he  is  stoj^ing,  the 
amount  of  a  check  payable  to  faia  order 
under  an  assumed  name  and  indorsed 
with  that  name,  is  not  liable  undei  N.  Y. 
Penal  Code,  §  529,  for  obtaininir  money 
by  color  or  aid  of  false  or  fraudulent 
representations  or  pretense,  with  intent 
to  deprive  the  true  owner  thereof,  where 
the  credit  was  extended  to  him  aa  an  ia- 
dividual,  and  not  on  the  strength  of 
the  name  assumed.  People  v.  Whiteman 
(19^2)  72  App.  Div.  90,  76  H.  T.  Snpp. 
211, 16  N.  Y.  Crim.  Bep.  461. 

A  bank  cashier  is  not  giiilty  of  obtain- 
ing property  by  means  of  a  false  tokm, 
in  violation  of  Bellinger  &  C.  Anno. 
Codes  &  Stats.  §  1812,  by  drawing  and 
certifying  a  check  on  his  bank  which  he 
exchanges  for  the  property,  if  at  the 
time  he  states  to  the  seller  that  the  check 
is  not  coUectabla  because  the  bank  has 
not  funds  enough  on  hand  to  pay  it, 
since  the  seller  cannot  be  regarded  as 
having  relied  on  the  token  aa  valid. 
State  V.  Miller  (1906)  47  Or.  562,  6 
KR.A-(N.S.)  365,  85  Pac.  81. 

There  is  a  dictum  in  People  v.  Bereo- 
vitz  (1912)  163  OaL  636,  43  L.B.A.(N.S.) 
667,  126  Pac.  479,  which  intimates  thsl 
possibly  a  conviction  eould  not  be  had 
under  Cal.  Penal  Code,  §  476a,  where  the 
fact  of  want  of  sufficient  funds  and 
credit  is  made  known  by  the  drawer  to 
the  person  to  whom  he  delivers  the  check 
or  draft  at  the  time  of  the  delivery, 
and  the  payee  ohooses,  with  such  knowl- 
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edge,  to  rely  on  a  promise  or  representa- 
tion of  the  drawer  that  he  will  make 
such  provision  that  the  amount  of  the 
check  or  draft  will  be  paid  on  p'reaenta- 
tion. 

Solvency  of  the  maker,  indorser,  or 
drawee  of  a  check  or  draft  is  not  a  suffi- 
cient defense,  where  the  person  accept- 
ing the  inslrument  did  not  rely  upon 
their  solvency,  but  upon  a  representation 
that  there  was  money  in  the  bank  to 
meet  the  obligation. 

So,  giving  a  worthless  check  in  pay- 
ment of  the  pnrchase  price  of  a  horse, 
which  was  accepted  in  reliance  upon 
false  and  fraudulent  representations  that 
the  check  was  good  and  that  the  drawer 
had  money  in  the  bank  with  which  to  pay 
it,  constitutes  an  offense  under  Kan.  Gen. 
Stat.  1889,  T  2228,  although  it  is  not 
shown  that  the  drawer  was  insolvent. 
State  V.  McCormick  (1896)  57  BJin.  440, 
57  Am.  St.  Rep.  341,  48  Pac.  777. 

Drawing  upon  a  bank  which  had  no 
existence,  a  fraudulent  draft  represented 
to  be  good,  and  ostensibly  eiven  for  the 
purchase  of  real  estate,  and  delivery  ot 
it  to  one  who  had  promissory  notes  in  his 
possession,  in  an  attempt  to  obtain  them, 
constitntea  an  offense  by  attempting  to 
obtain  property  by  false  pretenses,  in 
violation  of  the  statute,  although  it  is  not 
shown  that  the  one  who  indorsed  the 
draft  was  insolvent.  State  v.  Decker 
(1887)  36  Kan.  717,  14  Pac.  283. 

An  indictment  for  swindling,  which 
alleges  that  a  husband  drew  a  draft  upon 
bis  wife  and  represented  to  the  bank 
which  cashed  it  that  the  money  subject 
to  the  order  of  his  wife  was  then  in  a 
specfied  bank,  and  which  avers  that,  in 
reliance  on  these  representations,  the 
bank  paid  him  the  money,  is  sufficient 
without  alleging  the  insolveucy  of  the 
wife  or  that  the  draft  was  presented  for 
paj-menf.  Nasets  v.  State  (1895)  —  Tex. 
Crim.  Eep.  —  32  S.  W.  698, 

The  false  representation  must  be  of 
some  fact,  past  or  present,  to  come  with- 
in the  prohibition  of  the  statutes.  If  it 
relates  to  a  future  event,  it  becomes  a 
mere  promise,  and  is  removed  from  the 
category  of  crimes. 

A  statement  made  by  one  drawing  a 
draft  on  a  firm  that  he  had  credit  with 
tbe  drawee  for  the  amount  of  the  draft 
and  that  it  would  be  honored,  when  he 
knew  that  be  had  ho  credit  with  the 
firm,  and  that  the  draft  would  not  be 
honored  or  paid,  is  a  false  representation 
of  an  existing  fact,  and  sufficient  to 
bring  the  statement  within  Cat.  Penal 
Code,  §  592,  forbidding  the  defrauding! 
of  any  person  of  money  or  property  by 
I*R.A.lJllfiF. 


,  a  false  or  fraudulent  representation  or 
pretense.  People  v.  \Vasservc^Ie  (1888) 
77  Oal.  173,  19  Pae.  270. 

An  indictment  alleging  the  delivery 
with  intent  to  cheat  and  defraud  of  a 
worthless  check  which  is  represented 
to  be  good,  and  which  is  to  be  kept  as 
security  for  the  loan  of  a  sum  of  money 
equal  to  its  face  value,  charges  not  only 
a  false  promise,  but  a  false  pretense  as 
to  an  existing  fact,  and  is  sufficient. 
Maley  v.  State  (1869)  31  Ind.  192. 

But  compare  Com.  v.  Garver  (1883) 
40  Phila.  Leg.  Int.  (Pa.)  210,  where  it 
is  held  that  a  representation  that  a  draft 
drawn  by  one  partner  in  the  name  of  the 
firm,  upon  the  other  partner,  is  a  good 
draft,  is  true,  if  it  means  merely  that  it 
is  a  genuine  draft;  and  if  it  means  that 
it  win  be  promptly  paid  at  maturity,  is 
a  mere  promise,  which  can  never  be  in- 
terpreted into  a  false  pretense. 

A  guest  at  a  hotel  who  draws  a  cheek 
without  having  funds  on  deposit  to  meet 
it,  and  requests  tbe  landlord  to  cash  it 
for  him,  which  is  done,  and  thereafter 
stiites  that  the  latter  can  get  the  money 
for  the  cheek  in  the  tooming,  at  which 
time  the  guest  informs  the  landlord  that 
he  has  been  disappointed  in  his  expecta- 
tions of  putting  funds  in  the  bank  to 
meet  the  check,  and  reqnests  that  he  will 
not  present  it  that  day,  is  not  guilty  of 
ohtaininf;  money  by  false  pretenses,  since 
it  was  obtained  before  any  representa- 
tion was  made,  and  was  a  false  promise 
rather  than  a  false  pretense.  Ke  Stny- 
vesant  (1819)  4  .;.  T.  City  Hall  Rec  156. 

A  statement  made  in  connection  with 
the  delivery  of  a  worthless  check,  that 
the  payee  would  have  no  trouble  in  get- 
ting his  money,  does  not  amount  to  a 
representation  that  the  maker  then  bad 
money  in  the  bank  or  was  authorized  to 
draw  against  it,  since  it  is  not  a  represen- 
tation of  an  existing  fact,  but  relates  to 
a  future  event,  and  is  in  tbe  nature  of  a 
promise.  Martin  v.  State  (1896)  36  Tex. 
Crim.  Rep.  126,  35  S.  W.  976. 

Representations  made  by  one  giving  a 
worthless  cheek  in  pajTnent  of  tnules, 
that  he  had  no  funds  in  tbe  bank  on 
which  the  check  was  drawn,  but  that  the 
money  would  be  in  the  bank  by  the  time 
the  check  reached  there  for  payment,  do 
not  constitute  an  offense  under  Mo.  Rev. 
Stat.  1909,  §  4565,  relating  to  the  obtain- 
ing of  property  by  false  pretenses,  since 
an  agreement  to  have  the  money  in  the 
bank  to  pay  the  check  on  a  future  date 
would  make  the  alleged  pretense  but  a 
mere  promise.  State  v.  Young  (1916) 
266  Ho.  723,  183  S.  W.  306. 

So,    one    who    draws    and    deliiCffn   t    , 

::,,Cje)Ogle 
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worllilesB  check  does  not  violate  Mias. 
Laws  lUlG,  chap.  120,  forbidding  the 
drawii^  or  uttering  of  a  check  without 
sufficient  funds  in  the  bank  to  meet  it, 
where  he  told  the  payee  at  the  time  that 
he  did  not  have  enough  money  in  the 
bank  to  cover  the  cheek,  but  that  he 
would  deposit  an  amount  sufBcient  to 
cover  it  the  next  day.  Mammack  v.  State 
(1017)  Hi  Miss.  611,  75  So.  430. 

A  check  given  prior  to  the  date  it 
beara,  it  bearing  a  subsequent  date  as  the 
time  upon  which  it  is  to  be  paid,  has  only 
the  effect  of  a  promise  to  pay  at  a  future 
time,  and  is  not  witiiin  S.  D.  Crim.  Code, 
§  208,  making  it  a  miGdeineanor  to  draw 
a  check  when  the  drawer  has  no  funds 
on  deposit  to  meet  it.  State  v.  Winter 
(1914)  98  S.  C.  294,  82  S.  E.  419. 

Where  the  object  of  the  statute  ia  to 
prevent  the  obtaining  of  money,  goods, 
credit,  or  other  property  of  value  from 
another  by  means  of  a  check  drawn  on 
insufficient  funds,  a  worthless  check  giv- 
en in  payment  of  a  pre-csiating  debt  ia 
not  within  its  purview. 

Qiving  a  check  falsely  represented  to 
lie  good,  in  payment  of  a  pre-existing 
debt,  doea  not  eonstitute  the  offense  of 
swindling  where  no  property  was  ac- 
quired thereby,  nor  the  condition  of  the 
partiea  in  any  way  changed,  Allen  v. 
State  (1910)  58  Tex.  Crim.  Rep.  404,  126 
S.  W.  571. 

Qiving  a  worthless  check  for  a  pre-ex- 
isting debt  does  not  eonstitute  a  viola- 
tion of  W.  Va.  Code  1906,  chap.  145,  § 
.34,  penalizing  the  drawing  of  a  check  on 
a  bank  in  which  the  maker  has  not  suf- 
Heient  funds  to  meet  it.  State  v.  Pishner 
(1913)  72  W.  Va.  603,  78  S.  E.  752. 

Drawing  one's  own  check  on  a  bank  in 
which  tbere  are  no  funds  to  meet  il,  and 
giving  it  as  a  security  for  money  there- 
tofore advanced,  and  for  the  procuring 
of  other  sums  to  be  advanced  on  a  prom- 
ise of  giving  further  checks,  although  a 
fraud  for  which  the  drawer  is  answer- 
able in  a  civil  action,  does  not  fall  within 
the  provisions  of  the  New  York  statute 
forbidding  the  obtaining  of  money  by 
false  pretenses.  Re  Lynch  (1816)  1  N. 
Y.  City  Hall  Ree.  138. 

One  to  whom  goods  are  delivered  and 
charged  to  his  account  upon  the  under- 
standing that  he  ia  to  pay  for  them  upon 
a  specified  day  is  not  guilty  of  the  of- 
fenae  of  obtaining  property  by  false  pre- 
tenses, in  violation  of  Mo.  Rev.  Stat. 
1889,  §  3826,  although  on  such  date  he 
gave  the  seller  a  check,  payment  of 
which  was  refused  by  the  bank  for  want 
of  funds.  State  v.  WUlard  (1891)  109 
Mo.  242.  19  S.  W.  189. 
L.R.A.1018r. 


And  one  who  buys  merchandise  on 
time  and  later  gives  a  bad  check  in  an 
attempt  to  pay  the  debt  b  not  charge- 
able with  false  pretenses,  and  such  a 
transaction  does  not  come  within  the 
purview  of  Okla.  Kev.  Laws,  §  2694,  for- 
bidding the  obtaining  of  property  upon 
false  pretenses.  Jones  v.  State  (1913)  9 
OkU.  Crim.  Rep.  621,  132  Pac.  914. 

It  has  been  held  that  freight  oa  a  car- 
load of  lumber  is  a  "thing  of.ralue" 
within  Pell's  Revisal,  §  3434b,  debounc- 
ing the  obtaining  of  anything  of  value 
by  means  of  a  worthless  check.  State  v. 
Freeman  (1916)  172  N.  C.  925,  90  S.  K 
507. 

The  following  cases  deal  with  the 
question  whether  one  acquiring  proper- 
ty, under  the  circumstances  indicated,  in 
exchange  for  a  worthless  check  or  draft, 
is  guilty  of  the  offense  of  obtaining  prop- 
erty by  false  pretenses: 

An  indictment  will  lie  against  one  who 
obtains  goode  by  means  of  a  check  which 
he  knows  will  not  be  paid.  Rex  v.  Jack- 
son (1812)  3  Campb.  (£ng.)  370,  14  Re- 
vised Rep.  756. 

One  who,  while  property  is  being  load- 
ed which  ia  to  be  paid  for  on  delivery, 
tenders  a  worthless  check  in  payment 
which  he  assures  the  prosecutor  is  "all 
right,"  is  guilty  of  the  offense  of  obtain- 
ing goods  by  false  pretenses.  Rex  v. 
Cosnett  (1901)  20  Cox,  C.  C.  (Edc.)  6, 
84  L.  T.  N.  S.  800,  65  J.  P.  472,  49  Week. 
Rep.  633,  17  Times  I*  R.  524. 

A  statement  by  one  tendering  a  check 
in  payment  for  goods  purchased,  that  he 
wished  to  pay  ready  money,  amounts  to 
a  representation  that  the  check  is  equal 
to  cash,  and  constitutes  false  pretenses 
when  he  had  but  a  small  balance  at  the 
bank,  and  much  less  than  the  amount  of 
the  check.  Reg.  v.  Hazelton  (1874)  L. 
R.  2  C.  C.  (Eng.)  134,  31  L.  T.  N.  3.  451. 
13  Cox.  C.  C.  1,  41  L.  J.  Mag.  Caa.  K.  S. 
11,  23  Week.  Rep.  139. 

Repreaentatione  by  one  who,  with  in- 
tent to  defraud,  tendered  a  check  in  pay- 
ment of  goods  purchased,  that  it  was  a 
good  and  genuine  check  and  that  he  had 
money  on  deposit  in  the  bank  fm  which 
it  was  drawn,  and  that  it  would  be  paid 
on  presentation,  are  within  the  statute 
forbidding  the  obtaining  of  goods  under 
false  pretenses.  Smith  v.  People  (1872) 
47  N.  Y.  303. 

A  purchaser  of  goods  for  cash  who 
states  that  he  will  go  and  briog  the 
money,  and  returns  with  a  worthless 
check,  dated  the  following  day,  which  he 
says  is  good,  represents  the  cheek  as 
drawn  upon  a  fund  then  deposited  in  the 
hank,  and  is  guilty  of  the  crime  of  ob- 
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taining  money  by  false  pretenses.     Les- 
ser V.  People  (1878)  73  N.  T.  78. 

One  who  falsely  represents  that  he  has 
money  on  deposit  in  a  bank  on  which  he 
has  drawn  a  check,  and  obtains  the 
money  thereon  in  reliance  on  this  state- 
ment, is  ^ilty  of  the  crime  of  obtain- 
ing money  by  false  pretenses  where  he 
never  had  a  deposit  with  tie  drawee 
bank,  and  it  is  immaterial  that  the  check 
was  dated  ahead  one  day.  State  v. 
Cooper  (1915)  160  Iowa,  571,  151  N.  W. 
835. 

A  conviction  for  obtaining  property 
upon  false  pretenses  ia  justified  where 
the  purchaser  of  sheep,  after  their 
weights  were  reckoned  up,  persuaded  the 
seller  to  accept  a  check  in  payment,  by 
falsely  pretending,  with  intent  to  de- 
fraud, that  the  check  was  good,  and  that 
he  bad  funds  in  the  bank  to  meet  it. 
Com.  V.  Devlin  (1886)  141  Mass.  423,  6 
N.  E.  64. 

One  who,  by  means  of  a  false  repre- 
sentation that  he  has  on  deposit  with  the 
drawee  money  sufficient  to  pay  a  draft 
which  he  offers  in  payment  of  mules  pur- 
chased, thereby  obtains  possession  of 
them,  is  guilty  of  a  violation  of  Mo.  Rev. 
Stat.  §  1561j  making  it  a  crime  to  obtain 
property  by  false  pretenses.  State  v. 
Dennis  (1883)  80  Mo.  589. 

The  presentation  of  a  check  upon  a 
bank  in  which  the  maker  knew  that  he 
had  no  funds  is  a  false  pretense  within 
the  Pennsylvania  statute  when  done  for 
the  purpose  of  obtaining  money  or  goods 
on  the  faith  of  such  worthless  check. 
Com.  V.  Collins  (1871)  8  PhUa.  (P».) 
609. 

One  who  represents  that  he  and  his 
partner  own  certain  real  property  and 
are  in  good  financial  condition,  and  in- 
duces one  from  whom  he  purchases  per- 
sonal  property  to  accept  his  worthless 
check  therefor,  in  reliance  on  auch  rep- 
resentations, ia  guilty  of  the  crime  of  ob- 
taining money  under  false  pretenses. 
Com.  v.  May  (1916)  83  Pa.  Super.  Ct. 
521. 

An  indictment  charging  the  crime  of 
obtaining  money  by  false  pretenses  is 
sufficient  where  it  is  alleged  that  the  de< 
fendant  on  a  certain  date  obtained 
money  and  property  of  a  given  value  in 
exchange  for  a  draft  of  a  specified 
amount  which  he  falsely  and  fraudulent- 
ly, with  intent  to  defraud,  represented 
to  be  drawn  against  money  on  deposit  in 
the  drawee  bank,  and  that  the  prosecut- 
ing witness  relied  on  such  representa- 
tioDs  and  was  deceived  by  (hem.  State 
T.  CadweU  (1890)  79  Iowa,  473, 44  N.  W. 
711. 
L.B.A1918F. 


I  A  conviction  for  obtaining  goods  by 
'false  pretenses  is  justified  where  the 
purchaser  of  books  gave  his  check  there- 
for, dated  on  the  day  of  sale,  which  he 
said  would  be  paid  on  a  specified  date 
three  weeks  later,  and  further  promised 
lo  take  up  the  check  and  dispense  with 
.its  presentation,  where  he  had  no  ac- 
count with  the  bank  on  which  the  cheek 
was  drawn,  or  any  money  therein,  and 
although  he  stated  that  be  had  bonght 
property  and  placed  his  money  in  his 
business,  and  was  frightened  that  he 
would  not  have  money  to  pay  the  check. 
Foote  V.  People  (1879)  17  Hmi  (N.  Y.) 
218. 

A  creditor  who,  in  order  to  collect  his 
claim,  purchases  a  horae  from  his  debt- 
or and  gives  him  therefor  a  worthless 
check  which  he  represents  to  be  good,  is 
guilty  of  obtaining  property  by  false 
pretenses,  in  violation  of  the  Pennsyl- 
vania statute.  Com.  v.  Leisy  (1884)  1 
Pa.  Co.  Ct.  50. 

And  one  who,  with  intent  to  defraud. 
falsely  pretends  that  he  is  authorized  to 
draw  upon  a  specified  person  for  the 
amount  of  a  draft  which  he  has  made 
out,  and  who  thereby  induces  the  prose- 
cutor to  indorse  the  same,  is  guilty  of 
false  pretenses.  Bargie  v.  United  States 
(1861)  2  Hayw.  &  H.  357,  Fed.  Caa.  No. 
18,229. 

One  who  presents  a  check  at  a  bank 
with  which  he  has  an  account,  but  who 
has  at  the  time  no  funds  on  deposit,  is 
not  subject  to  prosecution  for  obtaining 
money  under  false  pretenses  because  of 
the  overdraft.  Com.  v.  Drew  (1837)  19 
Pick.  (Blass.)  179. 

An  indictment  for  obtaining  goods  by 
false  pretenses  which  allies  that  the  ac- 
cused presented  and  offered  cheeks  to  a 
tbird  person  and  falsely  represented  that 
they  were  good  and  of  nearly  par  valne, 
and  by  means  of  such  pretenses  obtained 
property,  is  bad  for  want  of  an  aver- 
ment that  the  checks  were  delivered  or 
were  received  in  payment  for  the  goods. 
Johnson  v.  State  (1858)  11  Ind.  481. 

One  who  draws  drafts  on  a  bank  in 
which  he  has  no  funds,  and  has  them 
sent  forward  for  collection,  taking  the 
cashier's  receipt  for  the  same,  which  he 
exhibits  for  the  purpose  of  obtaining  a 
loan,  is  guilty  of  obtaining  money  nnder 
false  pretenses  within  Iowa  Rev.  Siat. 
§  4394,  although  no  false  token  was 
used.  State  v.  Keidel  (1868)  26  Iowa, 
430. 

But  it  seems  that  drawing  a  bill  of 
exchange  on  one  upon  whom  the  drawer 
has  no  right  to  draw,  and  which  has  no 
chance  of  being  paid,  and  depositing  it 
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in  the  bank,  aad  (hereby  securing  cred- 
it, does  not  constitute  the  offense  of  ob- 
taining money  by  false  pretenaea,  with- 
in 7  &  8  Geo.  IV.  chap.  23,  §  53.  Rex  v. 
,  WaveU  (1837)  1  Moody  C.  C.  (Eng.) 
224. 
i  The  language  used  in  representing 
that  a  worthless  check  is  good  is  imma- 
terial if  its  effect  is  to  pretend  that 
there  is  money  on  deposit  with  the 
drawee  bank  to  meet  the  cheek;  and 
where,  on  the  strength  of  this  represen- 
tation, property  is  obtained  with  intent 
to  cheat  and  defraud,  the  offense  of 
falao  pretenses  under  the  Pennsylvania 
statute  is  made  out.  Com.  v.  Mullen 
(1895)  4  Pa.  Diat.  E.  656,  26  Pittsb.  L. 
J.  N.  S.  170. 

Verbal  representations  as  to  the  gen- 
uineness of  a  worthless  draft  are  not  es- 
sential to  a  conviction  under  Dl.  Crim. 
Code,  §  96,  for  obtaining  money  on  such 
a  draft.  Conduct  is  often  fully  as  ex- 
pressive as  words,  and  the  passing  for 
value  of  a  draft  known  to  be  worthless 
is  sufficient  false  pretense.  Whiteman 
V.  People  (1898)  83  HL  App.  369. 

On  the  contrary,  it  has  been  held  that 
one  accustomed,  on  making  a  deposit  in 
a  bank,  to  go  to  the  paying  teller's  win- 
dow and  draw  a  check  against  it,  show- 
ing his  bank  book  as  evidence  that  his 
account  is  good  for  the  amount,  is  not 
guilty  of  obtaining  money  by  false  pre- 
tenses where,  after  making  a  deposit,  he 
presented  a  check  largely  in  excess  of 
his  balance,  which  was  paid  on  Ihe  sup- 
position that  it  was  covered  by  the  de- 
posit just  made.  R«  Allen  (1818)  3 
K.  T.  City  Hall  Bee.  118.  This  decision 
is  based  on  the  ground  that  a  mere  false 
show  is  not  a  sufficient  pretense,  but 
that  an  allegation  by  speech  is  neces- 
sary. 

Averments  in  an  indictment  for  ob- 
taining money  under  false  pretenses, 
that  the  defendant  falsely  pretended  to 
the  person  defrauded  that  he  had  funds 
in  a  specified  bank  on  which  he  could 
draw,  and  that  he  did  draw  a  check 
thereon  and  obtained  the  money  upon 
it,  which  was  given  him  in  reliance  up- 
on the  false  representations  made,  are 
sufficient,  although  it  is  not  charged  in 
terms  that  the  defendant  said  that  the 
check  was  good  or  that  it  would  be  paid, 
or  that  the  check  was  presented  at  the 
bank  and  payment  refused.  State  v. 
Seipel  (1900)  104  La.  67,  28  So.  880. 

An  averment  in  an  indictment  for  ob- 
taining money  by  false  pretenses  that 
the  defendant  falsely  represented  that 
he  had  on  deposit  a  lai^e  sum  of  money 
with  which  to  meet  the  draft  which  he 


tendered  is  not  supported  by  proof  that 
he  said  that  the  draft  had  been  arranged 
for.  Semler  v.  State  (1905)  27  Ohio  C. 
C.  581. 

Under  the  circumstances  indicated  in 
the  following  cases,  the  crime  of  larceny 
exists : 

A  purchaser  of  goods  for  cash  who 
states  that  he  will  send  an  expressman 
for  them,  and  that  they  can  be  sent  0. 
0.  D.  and  he  will  pay  the  expressman,  is 
guilty  of  larceny  where  he  sends  an  em- 
ployee for  the  goods,  to  whom  they  are 
given  on  his  representations  that  be  is 
an  expressman,  but  who,  instead  of  col- 
lecting the  money  on  delivery,  as  di- 
rected, returns  with  his  employers 
worthless  check.  Shipply  v.  People 
(1881)  86  N.  T.  375,  40  Am.  Rep.  551. 

A  passenger  on  a  train  who  offered  a 
check  in  payment  of  express  chaises  de- 
manded by  a  confederate,  personating 
an  express  s^^ent,  both  of  whom  per- 
suaded another  passenger  to  cash  the 
check,  which  was  represented  as  being 
good,  on  the  promise  that  the  money 
would  be  paid  him  as  soon  as  a  certain 
station  was  reached,  is,  together  with 
his  confederate,  guilty  of  larceny, 
where,  when  the  station  was  reached, 
both  disappeared,  taking  the  check  and 
the  money  with  them.  Qrunson  v.  Sfat« 
(1883)  89  Ind.  533,  46  Am.  Rep.  178. 

A  person  who  gives  in  payment  of  a 
loan  his  check,  and  accompanies  it  with 
the  false  statement  that  it  is  good,  and 
that  he  has  plenty  of  money  in  the  bank. 
is  guilty  of  a  violation  of  N.  Y.  Penal 
Code,  §  529,  declaring  the  obtaining  of 
money  by  a  fraudulent  check  or  draft  to 
be  stealing.  People  v.  Huggins  (1906) 
110  App.  Div.  613,  97  N.  T.  Supp.  18?, 
20  N.  Y.  Crim.  Rep.  257. 

One  who  induces  another  to  indorse  a 
check  signed  in  the  name  of  a  man  fi- 
nancially responsible,  and  represents 
the  check  to  be  genuine  and  valid  when 
he  knew  that  the  alleged  maker  of  the 
check  had  no  funds  on  account  at  the 
bank  mentioned  at  the  time  of  the  al- 
lied giving  of  the  check,  is  guilty  of 
the  crime  of  grand  larceny  as  specified 
in  N.  Y.  Penal  Laws,  §  1293.  People  v. 
Pindar  (1913)  159  App.  Div.  12,  144 
K.  T.  Supp.  242. 

Signing  B  fictitious  name  to  a  worth- 
less chenk  given  in  payment  of  a  pony 
and  cart  does  not  constitute  the  crime 
of  forgerj".  Reg.  v.  Martin  (1879)  L. 
R.  5  Q.  B.  Div.  (Eng.)  34,  41  L.  T.  N.  S. 
531, 14  Cox,  C.  C.  375,  49  L.  J.  Mag.  Cas. 
N.  S.  11,  28  Week.  Rep.  232,  44  J.  P.  74. 

One  who,  by  means  of  a  torg«d  tele- 
gram purporting  to  come  from  a  bank, 
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iadaces  another  bank  to  cash  a  worth- 
less draft,  should  be  prosecuted  not  for 
forgery,  but  for  uttering  a  forged  in- 
strument in  vrxiting.  \V'itherspoon  v, 
State  (1896)  —  Tml  Crim,  Kep.  — ,  37 
S.  \V,  433. 

In  the  following  cases  defrauding  by 
nieana  o£  worthless  checks  or  drafts  tras 
prosecuted  as  swindling; 

Presentaiion  with  intent  to  defraud, 
of  a  wortlilesa  check  signed  with  an  il- 
legible name,  which  was  accepted  in 
payment  for  goods  furnished  in  reliance 
on  representations  that  the  check  was 
good,  constitutes  the  offense  of  swin- 
dling. Sherwood  v.  State  (1875)  42  Tex. 
498. 

One  who  falsely  represents  to  a  mer- 
ehant  that  a  check  which  he  fraudnlent- 
ly  induces  him  to  accept  in  payment  of 
clothing  purchased  will  be  honured,  and 
that  he  has  got  the  money,  is  guilty  of 
the  crime  of  swindling.  Glover  v.  State 
(1909)  57  Tex.  Crim.  Rep.  208,  122  S. 
W.  396. 

One  who,  with  intent  to  cheat  and  de- 
fraud a  person,  presents  to  him  a  worth- 
leas  draft  drawn  upon  a  firm  of  which 
the  drawer  claimed  to  be  agent,  and 
falsely  represents  that  a  third  person 
had  told  him  that  he  could  have  the 
draft  cashed  and  could  procure  the 
amount  from  the  person  addressed,  and 
for  him  to  pay  it,  commits  the  offense 
of  swindling.  May  v.  State  (1884)  17 
Tex.  App.  213. 

One  who  procures  money  from  a  hank 
by  means  of  a  worthless  check  which  he 
represents  as  being  drawn  against  funds 
which  he  has  on  deposit  with  the  drawee 
bank  may  be  convicted  of  swindling  al- 
though be  uses  a  fictitious  name  instead 
of  his  real  name.  Brown  v.  State 
(1898)  —  Tex.  Crim.  Kep.  —  43  S.  W. 
986. 

It  is  not,  however,  a  violation  of  the 
statute  against  swindling  simply  to  give 
a  check  on  a  bank  where  the  maker  has 
no  money,  but  there  must  be  some  false 
and  deceitful  means  and  methods  re- 
sorted to  at  the  time  the  drawer  obtains 
the  money  upon  the  check,  such  as  rep- 
resenting that  he  has  money  in  the  bank, 
or  that  the  check  will  he  cashed,  or 
something  of  this  kind.  Blackwell  t. 
State  (1899)  41  Tex.  Crim.  Rep.  104,  96 
Am.  St.  Rep.  778,  51  8.  W.  919. 

An  allegation  in  an  indictment  for  the 
offense  of  cheating  and  swindling  by  ob- 
taining money  through  false  and  fraud- 
ulent statements  and  representations, 
which  gives  the  name  of  a  certain  per- 
son ae  the  one  so  cheated  and  defraud- 
ed, is  not  supported  by  evidence  that  the 
L.r.,.\,Hll8F. 


accused,  upon  representations  that  the 
check  was  good  and  would  be  paid  upon 
presentation,  induced  such  person,  as  as- 
sistant cashier  of  the  bank,  to  cash  the 
same.  O'Neal  v.  State  (1912)  10  Oa. 
App.  474,  73  S.  E.  696. 

The  drawing  of  a  check  signed  and  in- 
dorsed without  authority  in  the  names 
of  others,  and  procuring  it  to  be  cashed 
by  a  merchant  by  representing  that  it  is 
the  property  of  his  debtor,  who  desires 
to  pay  a  part  of  his  account  and  to  re- 
B  the  balance  in  cash,  which  ar- 
rangement was  carried  out  and  the  bal- 
ance paid  to  the  accused,  constitutes  a 
violation  of  III.  Crim.  Code,  §  98,  for- 
bidding the  practice  of  the  confidence 
game.  Juretich  v.  People  (1906)  223 
El.  484,  79  N,  K.  181. 

One  who  falsely  pretends  to  a  mer- 
chant that  he  is  the  agent  and  represen- 
tative of  a  business  concern  with  which 
the  merchant  has  had  dealings,  and  ' 
thereby  obtains  his  confidence  and  in- 
duces him  to  cash  a  worthless  draft 
drawn  upon  his  supposed  principal,  is 
guilty  of  a  violation  of  Mo.  Rev.  Stat. 
-~99,  %  2213,  which  relates  to  the  ob- 

:uing  of  money  or  property  from  per- 
sons whose  confidence  has  been  first  ob- 
tained by  fraudulent  representations, 
and  with  the  intent  to  cheat  and  de- 
fraud. State  v.  Wilson  (1909)  223  Mo. 
156,  122  S.  W.  701. 

The  following  cases  involve  the  fraud- 
ulent use  of  false,  bogus,  fictitious,  or 
worthless  checks; 

Notes  and  orders  signed  by  the  ac- 
cused in  his  own  name,  and  containing 
no  indorsement,  are  not  "false  or  bogus 
checks"  within  the  meaning  of  IIL  Crim. 
Code,  §  98,  denouncing  the  obtaining  of 
money  or  property  by  means  of  the  use 
of  anv  false  or  bogus  checks.  Pierce  t. 
People  (1876)  81  DL  98. 

A  cheek  is  a  "writing"  within  Qa.  Pe- 
nal Code,  §  249,  denouncing  the  obtain- 
ing of  goods  or  money  on  a  false  writ- 
ing. Saffold  V.  State  (1912)  11  Qa. 
App.  329,  75  S.  E.  338. 

But  a  check  is  not  a  bill  of  exchange 
within  Ga,  Code,  g  4453,  penalizing  the 
drawing,  indorsement,  or  acceptance  of 
a  bill  of  exchange  in  a  fictitious  name. 
Townsend  v.  State  (1893)  92  Ga.  732,  19 
S.  E.  55,  9  Am.  Crim.  Rep.  299. 

A  person  who,  for  the  purpose  of 
fraudulently  obtaining  money  from  a 
bank,  deposits  with  it  a  check  signed  in 
a  fictitious  name,  and  obtains  credit 
thereon,  and  later  procures  its  amount 
from  the  hank,  is  guilty  of  a  violation  of 
Ga.  Pen.  Code  of  1910,  g  249,  forbid- 
ding the  obtaining  of  money  by  means 
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of  a  false  writing  made  in  a  fictitious 
name.     Saffold  v.  State   (Ga.)   supra. 

One  who  issues  a  draft  or  check 
drawn  on  a  bank  with  which  he  has  no 
account,  and  signed  by  a  fictitious  name, 
and  receives  Its  amount  in  cash  from  the 
bank  with  which  he  deposits  it,  should 
not  be  indicted  under  Ga.  Penal  Code,  § 
70  rtl  it  ng  to  cheating  and  swindling, 
but  under  §  247,  making  it  punishable 
for  anj  person  to  obtain  money  from 
uiiotH(,r  b\  (olor  of  any  counterfeit  let- 
ter or  writing,  made  in  any  other  per- 
son s  name  or  fictitious  name.  Sharp  v. 
State  (1910)  7  Ga.  App.  606,  67  S.  E. 
699. 

It  is  not  an  essential  element  of  the 
offense  of  drawing  a  cheek  or  draft 
without  funds  in  bank,  in  violation  of 
Cal.  Penal  Code,  g  470a,  that  the  instru- 
ment should  have  been  properly  in- 
dorsed, or  80  drawn  or  delivered  as  to 
make  it  legally  binding  upon  the  bank 
to  pay  it  upon  presentation,  if  the  draw- 
er then  had  adequate  funds  in,  or  credit 
with,  the  bank  to  satisfy  it.  People  v. 
Wilbur  (1917)  33  CaL  App.  511,  165 
Pac.  729. 

A  check  drawn  to  "cash,  or  bearer"  ia 
an  "instrument  in  writing  for  the  pay- 
ment of  money"  within  Cal.  Penal  Code, 
§  476,  relating  to  the  passing  of  checks 
by  one  without  funds  on  deposit  with 
the  drawee  bank.  People  v.  Freeman, 
(1916)  29  Cal.  App.  543,  156  Pac.  994. 

The  presentation  to  the  drawee  bank 
of  a  check  drawn  by  one  without  funds 
or  credit  therein  is  not  essential  to  a 
conviction  of  the  offense  of  drawing 
fraudulent  checks,  forbidden  by  Cal.  Pe- 
nal Code,  I  476a.  People  v.  Weir  (1916) 
30  Cal.  App.  766,  159  Pac.  442. 

That  one  deposited  with  a  bank  a 
check  known  by  him  to  be  fictitious,  and 
bad  its  amount  credited  to  his  account, 
warrants  a  finding  of  the  uttering  and 
publishing  of  a  fictitious  check  with 
fraudulent  intent,  in  violation  of  Cal. 
Penal  Code,  §  476,  although  he  did  not 
draw  or  attempt  to  draw  on  the  account, 
and  the  bank  was  not  in  fact  injured  or 
defrauded  by  the  transaction.  People  v. 
Walker  (1911)  15  CaL  App.  400,  114 
Pac.  1009. 

The  provision  of  the  Pla.  Acta  of 
1917,  chap.  7263,  making  it  a  crime  to 
issue  to  another  a  check  in  payment  for 

sentation  of  the  check,  sufficient  money 
on  deposit  with  the  drawee  to  pay  it,  is 
not  violated  where,  at  the  time  the  check 
was  issued  and  presented,  the  drawer 
had  to  his  credit  as  a  depositor  with  the 
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drawee  bank,  sufficient  money  to  pay  the 
check,  even  though,  by  arrangement 
with  the  bank  presenting  the  check  for 
payment  in  the  forenoon,  the  drawee 
bank  had  until  4  P.  u.  to  adjuat  pay- 
ment by  clearness,  and  prior  to  4  P.  M- 
and  before  actual  payment  of  the  check, 
upon  tel^raphic  advices  that  a  draft 
given  to  the  drawee  bank  by  the  drawer 
of  the  cheek  had  been  dishonored,  the 
amount  of  the  draft  was  charged  to  the 
drawer,  thereby  making  his  deposit  in- 
sufficient to  pay  the  check.  Wolfe  t. 
State,  ante,  980. 

Evidence  that  a  draft  was  presented 
for  payment  at  the  place  named  there- 
in, that  the  drawee  could  sot  be  found 
there,  that  the  draft  was  not  paid,  that 
notice  of  its  nonpayment  was  given  to 
the  drawer  personally,  and  that  it  has 
never  been  paid,  is  sufficient,  so  far  aa 
presentment  and  notice  of  nonpayment 
are  required,  to  uphold  a  conviction  un- 
der Fla.  Laws  1905,  chap.  5468,  p.  162, 
prohibiting  the  issuing  of  a  draft  nith- 
out  having  sufiScient  money  on  deposit 
to  pay  it.  Ryan  v.  State  (1910)  60  Fla. 
25,  53  So.  448. 

The  offense  of  fraudulently  drawing  a 
check  or  draft  against  insufficient  funds, 
in  violation  of  Ky.  Stat.  §  1213a,  is  com- 
mitted where  one,  with  intent  to  defraud, 
drawa  a  check  upon  a  bank  in  which  he 
has  no  funds  on  deposit,  and  obtains  the 
money  upon  it  from  another,  who  cashes 
it  in  reliance  upon  his  false  tepreaenta- 
tions  that  he  has  money  in  the  bank  to 
meet  the  check.  Qrisaon  v.  Com.  (1918) 
181  Ky.  189,  203  S.  W.  1075. 

The  indoraer  of  a  worthless  check  or 
draft,  who,  with  intent  to  defraud,  and 
knowing  at  the  time  that  the  maker  or 
drawer  had  not  sufficient  funds  in  the 
bank  or  other  depository  upon  which 
it  was  drawn  for  its  payment  in  full  up- 
on presentation,  deposits  it  in  a  bank 
with  which  he  has  opened  an  accounl, 
and  draws  out  the  amount  before  the  re- 
turn of  the  check  as  worthless,  is  guiltv 
of  a  violation  of  Ky.  Stat.  §  1213s,  de- 
nouncing the  drawing  of  worthless 
checks  or  drafts  with  intent  to  defraud. 
Siegel  V.  Com.  (1917)  176  Ky.  772,  19T 
S.  W.  467. 

One  who,  with  intent  to  defraud,  gives 
a  worfhiess  check  in  payment  of  the 
freight  on  a  car  of  lumber,  and  guaran- 
tees that  the  funds  for  payment  are  in 
the  bank,  is  guilty  of  violation  of  Pell's 
Revisal,  §  3434b,  making  it  on  offense  to 
I  give  a  check  on  a  bank  in  which  the 
drawer  has  no  funda.  State  v.  Freeman 
(1916)  172  N.  C.  925,  90  S.  E.  507. 
I     An  essential  condition  of  guilt  under 
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TeuQ.  Lava  1915,  chap.  178,  making  it 
unlawful  to  obtain  money  or  credit  ou  a 
worthless  check,  is  that  the  maker  must 
have  failed  to  pay  the  check  after  the 
seven  days'  notice  provided  in  the  act. 
State  V.  Crockett  (1917)  137  Teim.  679, 
195  S.  Vr,  583. 

The  offense  of  fraudulently  Issuing  a 
eheok  under  Wis.  Stat.  1917,  §  4438a,  is 
complete  when  the  paper  is  made, 
drawn,  or  uttered  with  intent  to  de- 
fraud; and  the  provision  concerning 
payment  of  the  check  within  Ave  days 
after  receiving  notice  that  it  has  not 
been  paid  by  the  drawee  is  not  an  eesen- 
tial  element  of  the  offense.  Merkel  v. 
State  (1918)  —  Wia.  — ,  167  N.  W.  802. 

A  person  who  deposits  a  worthless 
draft  for  $300  with  a  bank  for  collection 


on  the  representation  that  he  has  funds 
to  that  amount  with  the  drawee,  an  re- 
ceives thereon  $37.50  in  money  before 
discovery  of  the  fact  that  be  had  no 
funds  on  deposit  with  the  drawee,  is 
guirty  of  a  misdemeanor  only,  since  the 
amount  received  by  him  was  less  than 
$50.  Faulk  V.  State  (1897)  38  Tex. 
Crim.  Rep.  77,  41  8.  W.  616. 

One  induced  to  indorse  a  worthless 
check  which  is  cashed  by  a  bank  and  the 
proceeds  delivered  to  the  drawer  is  the 
party  defrauded  rather  than  the  bank, 
where  he  repays  the  money  to  the  hank 
by  reason  of  his  indorsement.  State  v. 
Pilling  (1909)  53  Wash.  464,  132  Am. 
St.  R«p.  1080,  102  Pac  230. 

A.  W.  E. 


PETER  CHELENTIS,  PIff.  in  Err., 
LUCKENBACH  STEAMSHIP  COMPANY. 


(15(1  C.  C.  A.  234,  243  Fed.  536.) 


Master  anA  fiervant  —  recovery  for  In- 
jury to  seaman. 

The  rule  that  an  injured  BeHman  can  re- 
cover is  A  cummoo-law  court  only  wages  to 
IliE  end  of  the  voyage  and  expenses  for  main- 
lenance  and  cure,  regardless  of  the  negli- 
gcnpe  of  the  shipowner  or  his  own  contrib- 
utory negligence,  was  not  changed  by  the 
Act  of  March  4,  1915,  providing  that  seamen 
in  command  ahall  not  be  held  to  lie  fellow 
servants  ol  those  nnder  their  authority. 
For  othtr  cases,  see  Seamen,  in  Dig.  J—oZ 
N.  8. 

(May  25,   1917.) 

H'  RROR  to  the  District  Court  of  the  Unit- 
/  ed  States  for  the  Southern  District  of 
New  York  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries,  for  which 
defendant  was  alleged  to  be  renponsible.  Af- 
firmed. 

The  factH  are  stated  in  the  opinion. 
Argued  ticfore  Ward,  Rogers,  and  Hough, 
Circuit  Judges. 

I   the 


voked  in  an  action  for  personal  injuries, 
not  resulting  in  death,  on  waters  within 
maritime  jurisdiction.  See  that  note  for 
other  cases  on  the  question  covered  by  the 
headnote. 
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Messrs.    Silas    B.    Axtell    and    F.    R. 
Graves  for  plaintiff  in  error, 

Messra   Carter  St  Carter  for  defendant   . 


Ward,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Iliis  was  an  action  at  common  law  by  a 
seaman  employed  on  the  steamer  J.  L.  Luck- 
enbach,  against  her  owners,  to  recover  dam- 
ages for  personal  injuries  sustained  by  him 
on  his  second  voyage.  The  only  charge  of 
negligence  is  the  complaint  aa  to  which  there 
was  any  proof  was  as  follows:  ".  .  .  Be- 
cause said  defendants  and  said  persona  in 
their  service  having  command  negligently 
and  unlawfully  compelled  plaintiff  to  carry 
an  ash  bag  across  an  open  and  s.xposed  deck 
on  board  said  vessel  during  a  severe  storm 
and  while  the  waves  were  calculated  to  and 
did  break  over  the  aame,  plaintifT,  although 
himself  in  the  exercise  of  due  care,  was  sud- 
denly and  without  warning  struck  by  a 
wave  with  great  violence  and  precipitated 
from  his  feet,  thereby  sustaining  severe . 
painful,  and  permanent  personal  injuries, 
as  hereinafter  more  particularly  set  forth." 

The  plaintiff  sued  for  full  indemnity,  and 
on  the  trial  declined  to  make  claim  for 
wages  to  the  end  of  the  voyage  and  ex- 
penses of  cure  and  maintenance  for  a  rea- 
sonable time  thereafter,  insisting  that  by 
virtue  of  g  20  of  the  Seamen's  Act  of  March 
4,  1915,  he  was  entitled  to  full  indemnity, 
and  to  go  to  the  jury  on  the  question  ol  the 
defendant's  negligence  and  of  his  own  con- 
tributory negligence.  This  section  reads: 
"Sec.  20.  That  in  any  suit  to  recover  dam- 
ages for  any  injury  sustained  on  board 
vessel  or  in  its  aervice  seamen  having  com- 
mand shall  not  be  held  to  be  fellow  servanta 
with  those  under  their  authority." 
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Judge  Manton  dirertod  a  verdict  for  tlie 
defendant,  relying  on  the  decision  of  tlie 
Supreme  Court  in  Tlip  Osceola,  18»  V.  S. 
l.)8,  47  L.  ed.  780.  23  Si:p.  Ct.  Rep.  483. 

Deeember  29.  ini5,  the  plaintifT  Chelentis, 
a  flreman,  irac  in  the  watch  of  Snell,  tbo 
second  engineer,  12  to  4  a.  m.  At  4  a.  k, 
he  came  on  deck,  in  accordance  with  the 
regular  practice,  to  rest  for  half  an  hour 
and  then,  with  hia  mate,  to  take  tlie  ashes 
raked  from  the  Qres  by  the  4  to  B  watcli 
and  put  into  bags,  lifted  by  machinery  from 
the  stokehole  to  the  gating  in  tile  fire- 
roont  level  with  the  deck.  One  man  would 
take  the  bag  off  the  boist  and  deliver  it  to 
liiB  mate,  to  be  carried  by  him  through  the 
port  door  of  the  flreroom  out  on  deck  and 
dumped  over  tlie  port  aide. 

The  only  ash  hoist  was  on  the  port  side, 
and  there  was  a  coal  bunker  running  acrosa 
the  grating  in  the  flreroom  from  side  to 
side.  The  cross  bunker  did  not  prevent  any- 
one from  going  through  the  port  door  of 
the  firerooin  to  the  port  Hide,  but  if  the 
bags  were  to  be  dumped  on  the  starboard 
Hide  a  third  man  would  be  needed,  viz..  one 
to  take  the  bag  from  the  hoist  and  deliver 
it  to  another,  to  carry  it  to  and  pass  it  over 
the  cross  bunker  to  a  third,  to  carry  it  from 
there  to  the  door  on  the  starboard  ude  wid 
dump  it  over. 

At  4:30  A.M.  the  plaintiff  and  his  mate 
went  to  Hie  engine  room  and  asked  Keyser, 
the  flrst  assistant  engineer  in  charge  of  the 
watch,  to  give  tlicra  a  third  man,  so  that  they 
could  dumgi  the  ashes  over  the  starboard 
side,  the  sea  lieing  so  higli  on  tlic  port  side 
as  to  make  it  dangerous  to  dump  them 
there.  This,  they  testified,  he  refused,  with 
oaths,  and  drove  them  out  of  tlie  engine- 
rocm,  ordering  them  to  do  the  work  as  usu- 
al. As  the  plaintiff  was  returning  to  the 
ash  hoist  after  emptying  his  firitt  bag  over 
the  port  side,  a  wave  struck  him  and  car- 
ried him  over  to  the  starlward  side,  causing 
him  very  severe  injuries. 

The  defendant  contended  that  Snell 
should  have  been  on  deck,  supervising  this 
operation  of  dumping  the  ashes  b^'  the  men 
in  his  own  watch,  and  that  the  plaiutiH 
ivae  not  in  Keyser'g  watch  or  subject  to 
his  orders.  But  the  evidence  is  that  Key- 
<>er  was  giving  him  orders,  and  we  are  cleat 
that  knell's  watch  vras  bound  to  oliey  him. 
After  the  accident,  three  men  were  em- 
ployed, and  tlie  ashes  were  dumped  over 
the   starboard   side. 

December  27 th  tlie  steamer  arrived  in 
port  and  the  plaint i<T  was  taken  to  the 
.Marine  Hospital,  where  he  remained  three 
months  and  four  days,  it  being  found  neces- 
sary to  amputate  his  right  leg  six  inches 
above  his  knee. 

The   contract   of   a   seaman 
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and  has  written  into  it  those  pe<niliair  fea- 
tures of  the  Maritime  Law  that  wers  con- 
sidered in  the  case  of  The  Osceola,  supra: 
and  although,  because  of  these  peculiarities. 
such  contracts  are  almost  invariably  liti- 
gated in  admiralty  courts,  still  the  contract 
must  be  the  same  in  every  court,  mari- 
time or  common  \^.w.  The  only  difTercnce 
between  a  proceeding  in  one  court  or  the 
the  other  would  be  that  the  remedy  would 
be  regulated  by  the  leT  fori.  If  a  seaman 
who  had  been  locked  up  or  put  in  irons 
for  dinobcdience  of  orders,  were  to  sue  the 
master  for  damages  In  a  court  of  CMumon 
law,  he  could  not  recover  like  a  shore  serv- 
ant. Ruch  as  a  cook  or  chaufTeur,  who  had 
received  the  same  treatment.  So,  a  aeaman, 
bringing  suit  in  a  common -law  court  for 
personal  injuries,  could  recover  even  if 
guilty  of  contributory  Diligence,  although 
a  shore  servant,  suing  id  the  same  court, 
could  not;  and  a  seaman,  suing  in  a  com- 
mon-law court  for  personal  injuries,  could 
recover  (except  in  the  case  of  ungeaworthi- 
nesa  of  the  vessel  or  failure  to  give  proper 
care  and  medical  attention)  only  waj^s  to 
the  end  of  the  voyage  and  the  expenses  fur 
maintenance  and  cure  for  a  reaaiHiable  time 
thereafter,  whereas,  in  a,  similar  case,  a. 
shore  servant  would  be  entitled  to  recover 
full  indemnity.  Therefore,  by  virtue  of 
the  inherent  nature  of  the  eeaman'a  con' 
tract,  the  defendant's  negligaaoe  and  tlie 
plaintiff's  contributory  negeligenoe  were 
totally  immaterial  considerations  in  this 
ca»e;  the  sole  question  for  the  jury  to  de- 
termine Iteing  whether  the  plaintiff  was  en- 
titled to  recover  because  he  had  not  re- 
ceived from  the  defendant  his  wa^:e>i  to  the 
end  of  the  voyage  and  the  expense  for  hi^ 
maintenance  and  curs  for  a  reiuonable  titni- 
tberea  fter. 

Has  ('ongreis  changed  the  situation  by 
g  'iiy  of  the  Seamen's  Act,  supra,  as  thf 
plaintilT  contender  He  argues  that  the  act 
makes  the  master  a  fellow  servant  of  the 
seaman,  and  therefore  that  Congress  intend- 
ed to  make  the  relation  between  the  seaman 
and  all  the  officers  throughout  the  same  as 
at  common  law.  But  the  Supreme  Court, 
in  the  ease  of  The  Osceola,  supra,  while 
reserving  the  question  whether  the  mallei 
and  seuman  were  fellow  servants,  held  that 
it  made  no  difference  whatever  in  respec: 
to  the  linUility  of  the  shipowners  for  an 
improvident  order  of  the  master,  which  re- 
quited in  personal  injuries  to  the  seaman. 
Ihis  was  the  precise  question  decided.  The 
facts  were  that  the  master  ordered  a  gang- 
way to  be  hoisted  by  a  derrick  and  swung 
outboard  when  the  steamer  was  proceeding 
in  a  strong  head  wind,  so  that  she  migiit 
be  ready  for  an  immediate  discharge  of  tite 
cargo  on  arrival.    The  gangway,  as  soon  as 
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it  swoDg  eleftr  of  the  aide,  was  turned 
liroadside  bj  the  wiad  and  threw  down  the 
derrick,  whicli  struck  aoil  injurad  tbe  libel- 
lant.  The  first  and  third  qucBtions  certified 
to  the  Supreme  Court  \rere  answered,  "Xo:" 

"First.  Whether  the  reeael  ii  respooBiUe 
for  iojitries  happeniug  to  one  of  the  crew 
by  reason  of  an  improvident  and  negligent 
order  of  the  master  in  respect  of  the 
navi^^ation  and  mHnagement  of  the  Tessel." 

"Third.  Whether,  as  a  matter  of  law,  the 
Teeeel  or  its  owners  are  liable  to  the  ap- 
pellee Patrick  Shea,  who  whs  one  of  th>> 
crew  of  the  vessel,  for  the  injury  sustained 
by  him  by  reason  of  the  improvident  and 
negligent  order  of  tbe  master  of  tbe  vessel 
>n   ordering  and   directing   tbe   hoisting  of 


the  gangnvy  at  the  time  and  under  the  cir- 
cumstances declared;  that  is  to  say,  on  tlie 
aasuRiptian  that  the  order  so  made  was  im- 
provident and  negligent." 

It  Follows  that  whether  the  maater  and 
seaman  are  fellow  servants  or  not  is  quite 
immaterial  in  the  case  of  a  suit  for  injurie?% 
resulting  from  an  improvident  order  of  the 
master.  For  this  reason  the  court  was  right 
in  directing  a  verdict  for  the  defendant, 
nod  the  judgment  is  siGrmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States  June  3,  JS18,  in  345  U. 
S.    aso,   82   1^   ed.   S33,    38   Sup.   Ct.    Rep. 
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(100  Neb.  497,  160  N.  W.  : 


2.) 


Flection  of  remedlea  ^  e<T<?ot  of  choice. 

1.  One  who  has  voluntarily  chooen  an  ap- 
propriate legal  remedy  and  obtained  full  sat- 
isfaction therefor,  with  knowledge  of  the 
facts  and  of  his  rights,  will  not,  ordinarily, 
!«■  allowed  to  afterwards  resort  toan  incon- 
tiiHtent  remedy  Involving  a  contradictiMi  of 
the  grounds  upon  which  he  before  pro- 
ceeded. 

^'or  other  c<uea.  *es  ElrctioH  of  Eemedie*, 

II.  in  Dig,  1-52  K.  S. 
luanrance  —  Are  —  tornado  —  choice. 

2.  Where  the  owner  of  a  building  obtains 
neparate  policies  of  insurance  thereon,  one 
covering  loss  or  damage  by  lire  or  light- 
ning, and  tlie  other  by  wind  or  tornado,  and 
the  building  is  wholly  destroyed,  partly  by 
Ure  and  partly  by  tornado,  the  amount 
written  in  one'  policy  cannot  be  recovered 
under  the  provisions  of  the  valued  policy 
law  OK  tbe  ground  tbat  the  buildinv  was 
wholly  destroyed  by  the  elements  therein 
insured  against,  when  it  appears  that  the 
assured  has  demanded  and  obtained  pay- 
ment of  the  full  sum  wiitten  in  the  other 
policy  upon  the  claim  that  such  building 
was  wholly  destroyed  by  the  elements  there- 
in insured  agninst.  .Snch  claims  being 
clearly  antagonistic  to  each  other,  the  elec- 

HcadnoteA  by  Fawcmt,  J. 


I  lietween  e 


Note.  —  As  to  electio 
loss  in  case  of  property 
tation  following  this  case,  post,  907;  and 
rt^ferences  therein  to  annotations  on  related 
questions. 
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tion  to  pursue  the  remedy  under  one  wilt 
be  held  to  Ik  a  bar  to  the  other. 
For  other  cner*.  lee  Election  of  Bemediei, 
II.;  Ineurance,  VI.  c,  I,  tn  Dig.  1S2  N.  8. 

(December  0,  1616.) 


the  District  Court  for  Douglas  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  tbe  amount  alleged  to  be  due 
on  a  Are  insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  1.  J.  Dunn  and  T.  E.  Brady 
for  appellant. 

Messrs.  Stout,  RtMe,  A  Wells,  for  ap- 
pellee: 

Plaintiff  had  claimed  that  her  house  was 
totally  destroyed  by  tornado,  and  bad  been 
paid  in  full  for  a  total  loss  by  that  hasard, 
and  is  estopped  from  claiming  tbat  the 
house  was  either  wholly  or  partially  de- 
stroyed  by   lightning  or   Are. 

Lancashire  Ins.  Co.  t.  Bush,  eo  N^.  116, 
82  N.  W.  313;  German  Ins.  Co.  v.  Eddy, 
30  Neb.  402,  It)  UR.A.  707,  54  K.  W.  856; 
Seyk  V.  Millers'  Nat.  Tns.  Co.  74  Wis.  67, 
3  L.R.A.  523.  41  N.  W.  443:  Monteleone  v. 
Royal  Ins.  Co.  56  L.R.A.  Tg4,  note;  Rich- 
ards, Ins.  3d  ed.  §  240;  Nave  T.  Home 
Mut.  Ins.  Co.  37  Mo.  430,  SO  Am.  Dee. 
394;  Huek  v.  Globe  Ins.  Co.  127  Mass.  306, 
34  Am.  Rep.  373;  Insurance  Co.  of  N.  A.  v. 
Bnchler,  44  Xeb.  549,  62  X.  W.  911 ;  Turn- 
er V.  Crimea,  7B  Neb.  412,  106  N.  W.  465; 
Chicago.  B.  A  Q.  R.  Co.  v.  Olsen,  70  Nob. 
551).  97  N.  W.  831.  OB  X.  W.  847-,  Stone 
V.  Snell,  86  Neb.  SRI,  125  X.  W.  1108: 
Gentry  v.  Bearss.  88  Neb.  742.  130  N.  W. 
428;  Koeller  v.  Chicago,  B.  &  Q.  R.  Co. 
8B  Xeb.  712,  4S  L.R.A.(N.a)  440,  130  N. 
W.  420. 

Plaintiff's   proof   of   loss   nndar   tornado 
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policy  furniehM  complete  defense  under 
fallen  building  clause  of  Are  polic}'. 

NHve  V.  Home  Mut.  Ins.  Co.  37  Mo.  430, 
no  Am.  Dee.  304;  Huck  v.  Globe  Ina.  Co. 
127  Mass.  306,  34  Am.  Rep.  373:  iDBuiancij 
Co.  of  N.  A.  V.  Baclilcr.  i4  Neb.  oiO,  82 
N.  W.  011;  NicholH  v.  Sun  Mut.  Ins.  Co. 
71  MiBS.  326,  42  Am.  St.  Rep.  4Br..  14  So. 
2B3i  Pelican  Ins.  Co.  v.  Troy  Co-op.  Asao. 
77  Te.^.  225,  13  S.  W.  980;  Home  Slut.  Ins. 
Co.  V.  Tompliiea,  30  Tm.  Civ.  App.  404,  71 
S.  W.  81Z,  affirmed  in  96  Tex.  187,  71  8. 
W.  814;  Fred  J.  Kiesel  A  Co.  v.  Sun  Ins. 
Office,  31  C.  C.  C.  515,  60  l'.  S.  App.  10, 
89  Fed.  243,  certiorari  denied  in  171  U.  S. 
688,  43  L.  ed.  1179,  19  Sup.  Ct.  Bep.  985; 
Xelnon  v.  Traders  Ins.  Co.  80  App.  Div.  66, 
83  N.  Y.  Sunp.  220,  affirmed  in  191  N.  Y. 
472,  74  K.  E.  421;  Clayhurgh  v.  Agricul- 
tural Ins.  Co.  155  Cal.  708,  102  Pac.  912, 
IS  Ann.  Cas.  579;  Fountain  v.  Connecticut 
F.  Ins.  Co.  168  Cal.  760,  139  Am.  St.  liep. 
214,  112  Pac.  546;  Loomis  v.  Connecticut 
F.  Ins.  Co.  16  Cal.  App.  532,  117  Pac.  642; 
Moodey  v.  Connecticut  P.  Ina.  Co.  IflO  Cai. 
«30,  117  Pac.  773;  Beakes  v.  Pho-nix  Ins. 
Co.   143  N.   Y.   402.   26  L.R.A.   267.   38   N. 

E.  453;  WarmcBHtle  v.  Scottish  Union  &. 
Nat.  Ins.  Co.  201  Pa.  302,  SO  All.  041. 

The  valned  policy  statute  does  not  In- 
validate building  ckusc. 

J.  B.  Ehnmm  Macb.  Co.  v.  Phenix  Ins. 
Co.  43  Neb.  554.  61  N.  VV.  7E2;  Farmers  ft 
M.  Inn.  Co.  V.  Habn,  1  Neb.  (Unof.)  513, 
00  N.  W.  250;  Seal  v.  Farmers  ft  M.  Ins. 
Co.  50  Neb.  253,  80  N.  W.  807;  Farmers 
ft  M.  Ins.  Co.  V.  Bodge,  78  Neb.  35,  106 
N.  W.  1004,  110  N.  W.  1018;  Farmers  ft 
M.  Ins.  Co.  V.  Jensen,  66  Neb.  284,  44  L.R.A. 
861,  76  N.  W.  577.  78  N.  W.   1054;   Home 

F.  Ine.  Co.  v.  Collins,  61  Neb.  198,  85  N. 
W.  64;  Johansen  v.  Homo  F.  Ins.  Go.  54 
Neb.  648,  74  N.  W.  866;  Home  F.  Ins.  Co. 
V.  Bernstein,  66  Nob.  280,  75  N.  W.  830; 
Kuf[b«s  V.  Insurance  Co.  of  N.  A.  40  Nell. 
626,  50  N.  W.  ]12j  Home  F.  Ins.  Co.  v. 
Wood,  60  Neb.  381.  09  N.  W.  041;  Slobod- 
iafcv  T.  Phenix  Ins.  Co.  62  Neb.  30.1.  72  N. 
W.'4B3;  Nebraska  Mercantile  Mut.  Ins.  Co. 
V.  Sasek,  64  Neb.  17,  SO  N.  W.  428;  Home 
F.  Ins.  Co.  y.  G&rbacz,  48  Neb.  827.  67  N. 
W.  864;  Phenix  Ins.  Co.  t.  Bachelder,  32 
Heb.  400,  28  Am.  St.  Rep.  443,  49  N.  W. 
217. 

Pawceu,  3.,  delivered  tli«  opinion  of  tb« 

On  the  evening  of  Easter  Sunday,  March 
23,  1013.  plaintifTs  dwelling  house  was 
completely  destroyed,  partly  by  tlie  terrible 
tornado  which  swept  through  the  city  ol 
Omaha  about  6  o'clock  that  evening,  and 
partly  by  Are.  On  February  14th,  preceding 
tho  Are,  plaintiff  obtained  from  defendant 

L.R.A.1B18F. 


a  policy  of  insuran.%  iu  the  sua  of  92,000, 
insuring  her  building  against  loss  or  dam- 
age by  fire  or  lightning.  At  the  same  time, 
and  as  a  part  of  the  same  tranaaetion,  but 
for  a  separate  agreed  ooo  si  deration,  defend- 
ant also  issued  to  plaintiff  a  separate  poli' 
cy  for  the  same  amount,  viz.,  (2,000,  cov- 
ering the  same  property  against  loae  hj 
tornado.  Two  days  after  the  destruction 
of  the  building-,  plaintiff  executed  and  de- 
livered to  defendant  sworn  proofs  of  Iobb 
under  the  toma^lo  policy,  in  which  proofs 
she  stated:  'The  total  insurance  on  said 
property,  or  any  part  thereof,  at  the  time 
of  the  tornado,  including  the  above-men- 
tioned policy,  was  two  thousand  and  no/100 
dollars,  and  no  more." 

She  also  ststed  in  the  aOidavit  that  the 
"sound  value"  of  the  building  was  $3,500; 
that  the  "total  loss"  thereof  was  93,500; 
that  the  "total  insurance"  on  the  building 
was  92,000;  that  tbe  "amount  named  in 
this  policy"  was  $2,000;  and  that  she 
"claimed  under  thid  policy"  $2,000.  Two 
days  later,  on  March  27th,  the  defendant 
paid  the  amount  thus  claimed,  in  full.  On 
tbe  8th  day  of  November  following,  she  in- 
stituted the  present  action,  to  recover  the 
amount  stated  in  tbe  fire  insurance  policy. 
above  referred  to.  At  tbe  concluxion  of  tbe 
trial  tbe  district  court  directed  a  verdict 
for  defendant.     Plaintiff  appeals. 

Tliu  errors  sspigned  arc  that  the  court 
should  not  have  directed  a  verdict  for  de- 
fendant; that  the  verdict  is  contrary  to 
law,  and  not  sustained  by  the  evidence,  but 
is  contrary  thereto.  The  petition  is  in  the 
usual  form.  The  anawer  denies  generally 
all  allegations  of  the  petition,  except  as 
the  corporate  capacity  of  defendant  and  tb^ 
isHuance  of  tbe  policy  sued  upon,  and  pleads, 
speciflcally:  {!)  That  by  the  terms  of  the 
policy  it  ivas  provided  that,  "if  a  building 
or  any  part  thereof  fall,  except  as  tbe  rt' 
suit  of  Are,  all  insurance  by  this  policy 
on  such  building  or  its  contents  shall  imme- 
diately cease;"  that  the  building  was 
blown  dovm  and  destroyed  by  tornado,  so 
that  it  fell,  not  as  the  result  of  any  Are 
or  lightning,  but  solely  as  the  result  of 
wind  and  tornado ;  that  there  was  no  loss 
or  damage  by  fire  or  lightning  to  the  build- 
ing prior  to  tbe  time  it  fell  as  tbe  result 
of  the  tornado;  that  the  liability  of  the  de- 
fendant, under  the  terms  of  the  policy,  im- 
mediately ceased  the  momCDt  the  building 
fell  as  the  result  of  the  tornado;  and  (21 
that,  concurrently  with  the  execution  of 
the  fire  policy  and  for  a  like  term  and 
amount,  and  upon  the  same  property,  de- 
fendant issued  to  plaintiff  a  tornado  policy: 
that  on  March  23d  tbe  house  was  totally 
destroyed  by  wind  and  tornado;  the  answer 
also    aets    out   tbe    presentation    of    sworn 
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proofs  of  lo«B  under  the  tornado  policy  and 
Mttlemmt  as  above  set  forth,  and  allpges 
that  by  reaBon  of  the  premlseB  plaintilf  is 
"barred  and  estopped  from  claiming  that 
the  Mid  dwelling-  house  was  not  totally  de- 
Btroyed  by  tornado  and  wind,  and  front 
claiming  that  the  same  waa  destroyed  or 
damaged  by  Are  or  Itgbtning." 

Plaintiff  testified  that  on  the  evening  in 
queition  ahe  was  on  the  baeh  porch  of  the 
house  and  saw  the  tornado  approaching  at 
a  distance  of  about  a  block,  and  then  ob- 
Berred  flamea,  from  4  to  G  or  T  inches  long, 
in  &  number  of  places  along  the  roof  of  the 
poroh  where  the  electric  wires  were  fne- 
tened;  that  th«  tornado  Htruek  the  bouse 
(which  mult  have  been  practically  imme- 
diately), moving  it  bodily  about  10  or  12 
feet  north  aud  a  little  to  the  west,  where  it 
stood  partly  on  the  foundation  and  partly 
off  the  foundation,  leaning  a  little  becanet: 
of  the  slope  of  the  gronnd;  that,  when  the 
etorm  had  pasned,  the  bouxe  was  standing 
apparently  in  good  ehape  except  as  lie- 
scribed,  and  except  the  front  porch,  which 
was  Bomewbat  dilapilated,  and  poFisibly 
flome  windows  broken ;  that  the  Are  had 
increased  in  the  meantime  and  eonld  b^ 
seen  at  the  bacli  of  the  bouse  by  lookinjr 
through  the  front  windows;  that  the  house 
continued  to  bum  with  more  or  lens  force, 
depending  upon  how  hard  it  rained;  that 
when  Hhe  left  thero  at  the  end  of  that  time 
the  house  was  stilt  standing  but  burning 
Kenerally  all  over;  that  when  she  next  saw 
the  plane,  the  following  day,  the  house  had 
ben  entirely  burned,  and  nothing  but  ashes 
and  nCncombustible  portions  of  the  house 
and  furniture  remained  on  the  former  site 
of  the  house. 

Richard  Brady  (plaintiff's  son)  testified 
that  as  Boon  as  he  reached  the  cellar  the 
house  moved  from  over  them,  and  the  south 
and  west  foundation  walls  of  cement  fell 
in  on  top  of  them;  that,  as  soon  as  the 
storm  paased,  he  climbed  out  from  under 
the  dibris  and  out  of  the  cellar;  Uiat  the 
house  had  been  moved  about  10  or  12  feet 
north  and  a  little  to  the  west;  that  it  tilt- 
ed a  little  on  the  foundation  beeause  of 
the  slope  of  the  ground;  that  the  roof 
was  stilt  on  the  house  and  the  house  in- 
tact, except  the  front  porch,  whi^h  was 
somewhat  damaged:  that  he  did  not  go  into 
ttie  house,  but  could  see  things  luBide,  which 
appeared  to  be  alt  right;  that  the  house 
was  on  fire  generally;  that  when  he  left 
tho  house  it  was  Ftill  biasing,  most  of  it 
staading  except  the  back  wall;  that  the 
next  morning  nothing  was  left  but  ashes 
aitd  pieces  of  iron  and  portions  of  some 
bedsteads. 

R.  H.  Randall  (plaintiffs  father)  testi- 
fied that  he  was  a  carpenter  and  contractor; 
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tliat  he  built  the  houee  for  plaintiff  four 
years  before  the  tornado,  and  described  the 
character  of  the  house.  He  testified  that 
it  would  cost  from  $3,000  to  $3,600  to  con- 
struct one  like  it;  that,  after  the  tornado 
had  paxsed,  all  of  the  north  side  of  the 
west  gable  of  the  house  was  burning  rapid- 
ly and  the  flames  were  coming  out  of  the 
roof  in  several  placcs>  that  the  house 
seemed  to  be  in  good  condition,  the  roof  and 
sides  all  there,  liut  the  roof  ot  the  porcli 
seemed  to  be  gone  and  the  house  was  tilt- 
ed some  because  of  the  slope  of  the  ground; 
that  the  sides  of  the  house  were  atl  right 
except  leaning  over;  that  it  continued  to 
bum  until  past  mldnip:ht,  irtien  it  was  all 
burned  up. 

This  is  substantially  alt  of  the  evidence 
that  was  given  as  to  the  condition  of  the 
house  immediately  before  and  iromed late- 
ly after  it  was  struck  by  the  tornado.  Tak- 
Ing  this  testimony  as  true,  it  elearW 
estahlishes  that  but  little  damage  was  done 
to  the  house  by  the  tornado  and  that  its 
total  destruction  was  due  to  fire.  In  the 
tight  of  this  testimony,  if  there  had  been 
no  tire,  the  loss  which  defendant  would  have 
been  compelled  to  pay,  by  reason  of  the 
tornado,  would  have  been  a  nominal  amount 
as  (nmpared  with  the  amount  of  the  insur- 
an<;e.  Under  this  testimony,  the  defendant 
would  not  have  been  liable  under  the  val' 
ued  policy  law  for  the  destruction  ot  the 
building,  as  it  had  not,  by  reason  of  any- 
thing which  had  been  done  by  the  tornado, 
loot  its  distinctive  character  as  a  dwelling 
house.  It  was  still  resting  partly  upon 
the  foundation,  and  it  would  not  have  been 
a  difhcult  or  expensive  matter  to  have  re- 
placed it  squarely  upon  the  foundation  and 
repaired  the  slight  damage  shown.  It  is 
hard  to  understand  why  plaintiff  wonld 
sign  proofs  of  loss  for  a  tota?  loss  'by  the 
tornado,  even  though  those  proofs  may 
have  been  prepared  by  a  representative  of 
the  defendant,  unless  she  fully  understood 
that  the  limit  of  defendant's  liability  under 
both  policies  was  the  sum  of  92,000.  Tliat 
being  true,  then  it  mattered  not  to  her,  nor 
to  the  defendant,  whether  the  sum  of  the 
insurance  was  paid  to  her  under  the  one 
policy  or  the  other,  and  this  brings  us  to 
the  controlling  question  in  the  ease. 

Under  the  valued  policy  law  of  this  state, 
when  insurance  is  written  to  insure  real 
property  against  loss  by  fire,  tornado,  or 
lightning,  and  the  property  shall  be  whol- 
ly destroyed  without  criminal  fault  on  the 
part  of  the  insured,  "the  amount  of  the 
insurance  written  in  such  policy  shall  be 
taken  conclusively  to  be  the  true  value  of 
the  property  insured  and  the  true  amount 
of  loss  and  measure  of  damages."  Rev. 
8Ut.  IQIS,  §  3210.     What  was  the  amount 
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of  iDBUraace  written  hy  the  defendant  under 
it8  two  policies  issued  February  14tli?  Waa 
it  $2,000  under  encli  policy,  making  an  ag- 
gregate of  $4,000  under  'both,  or  did  the 
amount  stated  in  one  policy  constitute  the 
value  of  the  property  to  be  insured,  &6  con- 
templated by  the  cuntracting  parties,'  and 
waa  the  tornado  policy  merely  an  incident 
to  and  A  part  of  the  fire  policy,  so  that 
$2,000  in  all  was  the  sum  upon  which  the 
minda  of  the  parties  met  as  the  sum  which 
should  constitute  plaintiET's  indemnity  in 
case  of  her  loss  of  the  building  by  any 
of  the  contingencies  insured  against!  We 
think  it  is  a  matter  of  common  knowledge, 
not  only  among  insurers,  hut  with  the  insur- 
ing public,  that  insurance  for  a  certain  sum 
against  loss  or  damage  by  Qre  or  lightning, 
and  for  the  same  sum  for  loss  or  dams^ 
by  tornado,  is  understood  and  intended  to 
mean  that  the  insurance  by  the  second 
policy  is  not  for  a  sum  in  addition  to  the 
Srst,  but  is  the  assumption  by  the  insur- 
er of  risk  from  elements  not  covered  by  the 
first  policy.  M*hen  a  Are  policy  is  taken 
on  a  building,  it  is  not  unusual  for  the 
insurer  to  grant  additional  protection 
against  loss  or  damage  by  tornadoes  by 
what  is  called  a  "rider"  attached  to  the 
fire  policy,  in  which  the  insurer,  for  a 
certain  additional  amount  of  premium,  as- 
sumes tlie  riitk  for  damage  by  tornado; 
the  Biniiuiit  of  thin  additional  premium 
being  l)aBed  upon  the  extent  to  which  the 
insured  desires  tlie  insurer  to  assume  this 
additional  risk.  Tn  such  a  case,  it  sure- 
ly would  not  be  claimed  that  under  the 
valued  policy  law  the  insurer  could  be  held 
liable  for  both  amountsj  this,  for  the  rea- 
son that  the  assured  can  only  recover  under 
Uie  provisions  of  the  valued  policy  law 
when  his  building  is  "wholly  destroyed;" 
and,  as  it  could  not  be  wholly  destroyed 
by  Are  and  also  wholly  destroyed  by  tor- 
nado, there  will  be  no  theory  upon  which 
the  assured  could  recover  under  both.  The 
case  is  entirely  dilTerent  from  where  two 
or  more  insurance  companies,  ea«h  with  the 
ponsent  of  the  others,  write  a  specific 
amount  of  insurance  upon  a  building  cov- 
ering the  same  liability.  In  such  a  case 
we  concede  that  this  court,  following  other 
courts,  has  held;  "Where  several  concur- 
rent policies  of  insurance  upon  real  prop- 
erty have  l)een  written  wiUi  the  consent 
of  the  respective  companies,  and  the  prop- 
erty insured  is  wholly  destroyed  by  fire, 
each  company  is  liable  Cor  the  full  amount 
of  ite  policy."  Home  F.  Ins.  Co.  v.  Weed, 
6S  Neb.  146,  151,  76  N.  W.  640. 

That  those  cases  apply  only  where  the 
several  companies  assume  the  same  char- 
acter of  risk  is  made  plain  by  a  simple  il- 
lustration.    Suppose   two  different   compa- 
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nies  had  insured  plaintiff's  building;  com- 
pany Xo.  1  against  Ore  or  ligbiaing  for 
$2,000,  and  company  No.  2  against  tornado 
for  $2,000.  Is  there  any  possible  theorj- 
upon  which  plaintiff  could  have  recovered 
from  both  of  those  companies  under  the 
valued  policy  act!  Clearly  she  could  sot. 
Why !  Because  the  building  could  not  have 
been  "wholly  destroyed"  by  the  fire  and 
"H-holly  destroyed"  by  the  tornado.  If  one 
of  these  elements  wholly  destroyed  the 
building,  the  other  element  certainly  could 
not  have  wholly  destroyed  it.  In  aueh  a 
case,  the  burden  would  have  been  upon 
plaintiff  to  show  which  of  the  elements 
wholly  destroyed  her  property.  If  she 
proved  that  it  was  wholly  destroyed  by  fire, 
company  No.  1  would  have  tc  pay  the 
loss,  and  company  No.  2  would  have  no 
liability.  If  the  evidence  showed  that  it 
was  wholly  destroyed  by  the  tornado,  the 
situation  of  the  companies  would  be  exactly 
reversed.  We  are  unable  to  see  any  dif- 
ference between  a  case  where  two  such 
policies  were  written  by  two  different  com- 
panies, and  where  they  were  both  written 
by  one.  The  testimony  in  the  case  before 
us  shows,  as  above  stated,  that  the  building 
was  not  much  damaged  by  the  tornado: 
yet  plaintiff  recovered  the  full  sum  of 
$2,000  under  the  tornsdo  policy  on  the  the- 
ory that  the  building  had  been  wholly  de- 
stroyed by  the  tornado.  In  doing  so,  she 
collected  a  sum  largely  in  excess  of  wliat 
she  now  says  was  her  actual  tornado  loes. 
I'nder  her  present  testimony,  she  collected 
from  defendant  money  which  sbe  was  bound 
to  know  she  was  not  entitled  to  receive. 
Sbe  should  not  be  permitted  to  make  a. 
false  claim  and  collect  It  and  then  assert 
the  reverse  of  that  claim  at  a  later  day. 
and,  when  her  right  to  do  so  is  challenged, 
invoke  the  strong  arm  of  the  law  to  enable 
her  to  enforce  it.  By  asserting  a  total  loaf 
by  tornado  and  collecting  the  full  amount 
of  the  policy  on  the  strength  of  her  as- 
sertion, she  has  barred  the  door  of  inquirr 
as  to  the  actual  damage  by  tornado,  against 
the  defendant.  That  defendant  never  in- 
tended to  assume  more  than  $2,000  liability 
on  her  building  under  both  policies  is  too 
plam  to  require  diecuseion,  and  that  abe 
so  understood  it  is  equally  clear.  Defendant 
knew  that  it  was  liable  for  the  amaunt 
it  had  assumed,  and  it  was  justified  in  pav- 
ing it  under  either  policy,  upon  demand: 
but  there  is  no  reasonable  theory  upon 
which  it  should  be  required  to  pay  the  full 
amount  under  each.  This  would  be  to  make 
a  new  contract  for  the  parties  and  compel 
defendant  to  respond  in  double  the  amount 
that  cither  party  contemplated  when  the 
contract  waa  entered  into.  If  plaintifTs 
I  house  was  on  fire  when  the  tornado  titmck 
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it,  eitlier  from  a  stroke  of  lightning  or 
from  defective  wiring,  and  the  fire  con- 
tinued to  bum,  notwithstanding  the  shock 
from  the  tornado,  until  it  consumed  the 
building,  it  Ih  posiible  that  plaintiff  would 
liave  been  entitled  to  recover  for  a,  total 
loss  under  her  (ire  policy,  in  which  case 
it  would  have  been  error  to  refuse  to  sub- 
mit the  question  to  the  jurj'.  If  such  a 
case  had  been  presented,  then  the  clause 
in  defendant's  policy,  which  provides  that, 
"if  a  building  or  uny  part  thereof  shall 
fall,  except  as  the  result  of  fire,  all  insur- 
ance by  thla  policy  on  such  building,  or 
its  eon  tents,  shall  immediately  cease," 
would  have  been  a  proper  issue  to  be  also 
submitted  to  the  jury.  But  that  is  not 
the  case  we  have  before  ub.  Id  the  case 
under  coniiderfttion  plaintiff  is  relying  upon 
the  valued  policy  law.  She  relied  upon  the 
stAtut«  in  collecting  the  full  amount  of 
the  tornado  policy.  She  now  relies  upon 
the  same  statute  to  collect  the  full  amount 
of  the  fire  policy  as  we  have  already 
sbown,  she  did  not  have  a  single  remedy 
under  both  policies,  Conrad ing  that  she 
had  a  remedy  under  either,  she  would  be 
required  to  make  her  election.  She  made 
this  election  promptly,  two  days  after  the 
fire,  by  aasertine  her  remedy  under  the 
tornado  policy. 

As  held  in  Dyckman  v.  Sevatson,  30  Minn. 
132,  3B  N.  W.  73:  "One  who  has  volunUri- 
Ij  chosen  and  carried  into  effect  an  ap- 
propriate legal  remedy,  with  knowledge  of 
the  facts  and  of  his  rights,  will  not,  in 
general,  be  allowed  to  afterwards  resort  to 


an  inconsistent  remedy,  involving  a  contra- 
diction of  the  grounds  upon  which  he  be- 
fore  proceeded." 

In  Turner  v.  Grimefl,  75  Neb.  412,  416, 
106  N.  W.  460,  after  quoting  from  the 
opinion  in  the  Minnesota  case,  we  added: 
"To  sustain  the  present  action  requires  a 
negation  of  the  facts  set  forth  in  the  peti- 
tion in  the  first  action,  and  having  as- 
sumed a  certain  position  in  tfais  litigation, 
and  having  vexed  the  defendant  with  a 
lawsuit  based  thereupon,  he  cannot  now  be 
permitted  to  change  his  position  and  harass 
the  defendant  with  another  action  imsed 
upon  another  and  totally  ditfM^nt  theory." 

The  language  there  used  by  Mr.  Commis- 
sioner (now  Judge)  Letton  exactly  flts  tile 
ease  at  bar.  To  Bustain  the  present  action 
requires  a  negation  of  the  fai^s  set  forth 
in  plaintiff's  proof  of  loss  under  her  tor- 
nado policy;  and,  having  assumed  the  posi- 
tion then  that  defendant  was  liable  for  the 
full  amount  of  her  insurance  under  the  tor- 
nado policy  and  obtained  the  same  from 
defendant  upon  that  claim,  she  cannot  now 
be  permitted  to  change  her  position  and 
harass  the  defendant  with  an  action  based 
upon  another  and  totally  different  theory, 
viz.,  that  her  house  suffered  little  damage 
from  the  tornado,  but  was  wholly  destroyed 
by  the  fire. 

The  judgment  of  the  District  Oonrt  ia 
right,  and  it  is  affirmed. 

Rose  and  Sedgwich,  JJ.,  not  sitting. 

Petition    for    rehearing    denied. 
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Aa  to  statutory  proviaions  regulating 
vaiued  policies  as  affecting  provisions  of 
policy  for  prorating  loss  in  case  of  con- 
current insurance,  see  note  to  National 
F.  Ins.  Co.  V.  Dennison,  L.R.A.1916r, 
997. 

The  decision  in  Brady  v.  State  Ins. 
Co.  ante,  993,  is  particularly  interesting 
and  valuable,  as  it  appears  to  be  one  of 
first  impression  oo  the  question  under 
consideratiim.  The  plaintiff  in  that 
case  having  recovered  the  full  amount 
of  the  tornado  policy,  upon  the  claim 
that  the  property  had  been  destroyed 
by  toroado,  it  seems  clear  tliat  she 
ought  not  to  recover  again  from  the 
same  defendant  under  the  Are  policy 
npon  the  theory  that  tliL  property 
vFaa  wholly  destroyed  by  fire,  even 
l..R.A.iei8F. 


though  that  was  the  fact.  A  different 
question  would  have  been  presented  if 
the  plaintiff  bad  failed  in  the  action  on 
the  tornado  policy  because  it  waa  found 
that  the  loss  was  wholly  due  to  fire. 
In  this  connection,  see  notes  to  Clark 
V.  Heath,  8  L.H.A.(N.S.)  144,  and  Har- 
rill  V.  Davis,  22  L.B.A.(N.S.)  115S,  on 
effect  of  choosing  by  mistake  remedy  not 
legally  available.  Doubtless,  however, 
as  a  practical  matter,  a  mistake  on  the 
part  of  the  insured  as  to  the  cause  of 
loss  might  induce  him  to  take  or  refrain 
from  certain  steps  that,  under  the  pro- 
visions of  his  contract  or  perhaps  under 
general  principles  of  estoppel,  would 
seriously  prejudice  hie  rights. 

J.  T.  W. 


.y  Google 


MISXESOTA  SUPREME  COUKT. 


MINNESOTA    SUPREME    COURT. 


C.  S.  BRACKKTT  COMPANY".  Appt., 

OTTO  S.  LOKGREX,  Respt. 

(—  Minn,  — ,  167  N.  W.  274.) 

Landlord  and  tenant  —  termination  of 

1.  Where  the  parties  to  a  five-^ear  lease 
in  writing  sKree  orally  tliat  it  BUali  be  ter- 
minaUd    and    the    lessee    vaoateg    and    the 
lessor  reposscBBes  himself   of   the  premi 
the  leaee  is  eflectually  terminated. 

For  other  coaea,  src  Landlord  and  Tenant, 

11.  d,  in  Dig.  1-53  X.  S. 
Sanw  —  redaction  of  rent. 

2.  Where  parties  to  such  a  lease  agree  to 
reduce  the  rent,  and  month  after  month  for 
two  years  the  lessee  pays  and  the  lessor 
receiptfl  for  rent  at  the  reduced  rate,  the 
lessor  cannot  thereafter  recover  the  amount 
rebated. 

For  other  oaeee,  see  Landiord  and  Teaant, 

in.  d.  1,  in  Dig.  1-5$  N.  S. 
Contract    —    execution    ^    Statu Ic     ol 

Frauds. 

3.  The  modified  lease  having  been  exe- 
cuted, the  Statute  o(  Frauds  gives  no  trou- 
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APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Hennepin  Coun- 
ty denying  its  motion  for  a  judgment  not- 
withstanding a  verdict  for  defendant  or  for 
a  nen  trial,  in  an  action  brought  to  recover 
rent   alleged   to   be   due  and   unpaid.      Af- 

The  facts  are  stated  In  the  opinion. 
HesBTS.  BP«<y.  Rotartson,  A  Bonner. 

for  appellant : 

The  evidence  wholly  failed  to  show  a 
surrender  of  the  premises  by  operation  of 
law  and  an  HCceptance  of  them  by  plaintiff. 

Stem  V.  Thayer.  56  Minn.  »3,  57  N.  W. 
326;  7  R.  C.  L.  Corp.  §  436,  p.  450;  Grant 
V.  Duluth,  M.  A  N.  R.  Co.  66  Minn.  349,  69 

Headnotes  by  Haliau,  J. 

Note.  —The  paymtnt  of  part  of  a  liqui- 
dated and  undiq)uted  debt  as  a  considera- 
tion for  the  discharge  of  the  whole  is  con- 
sidered ^in  the  notes  to  Fuller  v.  Kemp,  20 
I/.R.A.  785;  Melroy  v.  Kemmerer,  11  L.R.A. 

(N.8.)    1019;    Ex  parte  Zelgler.  21   L.R.A. 

(N,S,)   1005;  and  Sherman  v.  Pacific  Coast 
Kpe  Co.  L.R.A.]fll7A.  7]fi. 

The  effect  of  the  Statute  of  Frauds  upon 
the  right  to  modify,  by  aubiequent  parol 
agreement,  a  written  contract  required  by 
the  atatnte  to  he  in  nriting,  is  considered  in 
the  note  to  Bonicamp  v.  Starbnck,  L.R.A.' 
1»17B.  144. 

L.R.A.I()lfiF. 


N.  W.  S3;  Bloomingdale  v.  Cuehman,  134 
Minn.  445,  159  N.  W.  1078. 

There  wa£  no  consideration  for  the  ac- 
ceptance by  the  plaintiff  of  less  rent  than 
was  reserved  in  the  lease. 

Wharton  v.  Anderson,  28  Minn.  301,  9 
N.  W.  860;  Marion  v.  Heimbach,  62  Minn. 
214,  64  N.  W.  386;  Hoidale  t.  Wood,  93 
Minn.  180,  100  N.  W.  1100;  Foster  County 
SUte  Bank  t.  Lammers,  117  Minn.  94.  134 
X.  W.  501;  Smith  V.  Pendergnst,  26  Minn. 
I  318,  3  K.  W.  978;  Burud  v.  Great  Northern 
R.  Co.  62  Minn.  243,  64  N.  W.  5G2;  Stauff 
v.  Bingenheimer,  94  Minn.  309,  102  N.  W. 
01)4;  Van  Brunt  v.  Wallace,  88  Minn.  11 S, 
92  N.  W.  521. 

Messrs.  Ijarrabee  &  Olson,  for  reapond- 

The  premises  were  surrendered  by  de- 
fendant and  accepted  by  plaintiff  and  the 
lease  thereby  terminated. 

Wolfson  V.  Zimmerman,  132  Minn.  194. 
J56  N.  W,  119;  Millis  v.  Ellis,  109  Minn. 
81.  122  N.  W.  1119. 

The  agreement  between  plaintiff  and  de- 
fendant to  reduce  the  amount  of  the  rent 
under  the  lease,  having  )>een  executed,  re- 
quired no  consideration. 

SUtvart  V.  Hidden,  13  Minn.  43,  Gil.  2S>; 
Foster  County  State.  Bank  v.  Lammers, 
117  Minn.  04,  134  N.  W.  501;  Sage  v. 
Valentine,  23  Minn.  102;  Marion  v.  Heim- 
bach, 62  Minn.  214,  64  N.  W.  386;  McCUy 
V.  Gluck,  41  Minn.  103,  42  N.  W.  875; 
Copley  V.  Hyland,  46  Minn.  205,  48  N.  W. 
777;  Potter  v.  Holmes,  72  Minn.  153,  75  N. 
W.  501;  Peavey  v.  Wells,  136  Minn.  180, 
181  N.  W.  608;  Snow  v.  Greisheimer,  220 
111.  lOe,  77  N.  E.  110;  Doyle  v.  Dunne,  144 
III.  App.  14;  Bowman  v.  Wright,  65  Neb. 
661,  91  N.  W.  580,  92  N.  W.  680;  Doherty 
V.  Doe,  18  Colo.  458.  33  Pae.  165;  Horgaa 
v.  Krumwiede,  25  Hun,  116;  Evans  v. 
Lincoln  Co.  204  Pa.  448,  61  AU.  321; 
Jones  V  Lougerbeam,  22  S.  D.  S25,  110 
N.  W.  1000;  Ten  Eyck  v.  Sleeper,  65  Minn. 
413,  67  N.  W.  1026. 

Hallaai,  J.,  delivered  the  opinion  of  the 

Plaintiff  leased  to  defoidant  part  of  tli» 
second  floor  of  a  bueiueas  block  in  Minne- 
apolis, for  five  years  from  May  1,  1912, 
at  a  rental  of  $134  a  month.  About  Au- 
gust, 1914,  defendant  found  it  difOcuIt  to 
pay  hie  rent  and  was  often  in  arrearm. 
Plaintiff  agreed  to  "out  the  rent"  to  S76  a 
month.  This  arrangement  was  followed 
out.  defendant  paying  rent  at  this  rate  and 
plaintiff  giving  receipts  therefor,  for  about 
a  year,  when  plaintiff  insisted  on  a  restora- 
tion of  the  rate  stipulated  in  the  tease. 
They  compromised  on  JlOO  a  month.     Thia 
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cuDtinued  until  October,  ISIS,  defendant 
paj'iug  rent  nionthlj  and  receiving  receipts 
uccording  to  the  new  agreement.  In  1916 
the  owner  of  property  adjoining  erected  a. 
brick  building  in  uich  manner  aa  to  close, 
us  early  as  October  IT,  1B16,  six  windoTe 
of  Ujc  placa  occujiied  by  defendant.  After 
eoafereoces,  defeodajit,  early  in  October, 
vacated,  and  plaintiff  took  poeaeaeion,  made 
Hlteratioug,  and  oD  :Uarch  1,  1017,  let  the 
premises  tu  other  parties  Thia  appeal  in- 
volvea:  1st,  the  right  of  plaintiff  to  colleet 
rent  after  October  IT,  IBI61  2d,  the  right 
to  collect  rent  at  the  rate  stipulated  in  the 
lease  froiu  August,  1D14,  to  October  17, 
IStit.  The  trial  court  held  that  the  evi- 
dence presented  no  isuue  of  fact  00  either 
proposition  and  directed  a  verdict  for  the 
defendant, 

1.  The  first  question  gives  us  little  difS- 
culty  The  evidence  as  to  tbia  ia  not  in  dis- 
pute. It  was  mutually  understood  between 
defendant  and  C.  S.  Brackett,  representing 
plaintiff,  that  plaintiff  could  not  collect 
rent  after  the  windows  ivere  closed  by  the 
erection  of  the  adjoining  building:  that 
defendant  would  then  be  entitled  to  vacate, 
but  that  defendant  should  pay  rent  until 
the  windows  were  closed.  Pursuant  to  that 
understanding,  wlini  the  windows  were 
closed,  [Jefendant  vacated  and  plaintiff  re- 
poaaeeaed  itself  of  the  premises.  Tliis  de- 
cisively terminated  the  lease.  Mills  v. 
Ellis.  109  Minn.  81,  122  X.  W.  1110. 
A\'hether  or  not  the  partieii  had  the  correct 
notion  of  the  law  is  of  no  concern.  Plain- 
tiff ia  asliiDR  no  relief  on  the  ground  of 
mistalce. 

2.  The  scoond  question  is  more  trouble- 
some. That  the  parties  explicitly  agreed 
upon  the  reduction  of  the  rent  in  1014  to  {7.^ 
»  month  and  its  readjustment  in  1015  at 
«100  a  montli  ia  clear.  Tlie  claim  of  plain- 
tiff on  this  point  ia  tliat  the  agreement  was 
without  consideration  and  for  that  reason 
void.  We  are  referred  to  a  long  line  of 
cases  in  tliis  state  holdinfi!  that  payment 
by  the  debtor  and  receipt  by  tlie  creditor 
of  B.  part  of  a  liquidated  demand  is  not  a 
satisfaction  of  the  ivbole.  although  the 
creditor  agrees  to  accept  it  as  such.  The 
earliest  case  was  >^age  7.  Valentine.  23 
Minn.  102,  and  tlie  latest,  Foster  County 
State  Bank  v.  I*niniKis,  117  Minn.  94,  134 
K".  W.  .-iOI.  The  reason  Riven  for  the  rule 
is  that  ''the  agreement  to  receive  the  partial 
payment  in  satiafHCtion  of  the  whole  del)t 
is  without  con  side  ration,"  Sage  v.  Valen- 
tine, supra. 

The  rule  is  not  a  aatisfactory  one,  par- 
ticnlarly  ai  applied  to  a  case  like  this, 
where  a  landlord,  wide  awake,  admittedly 
agreed  to  yield   a  portion  of  the  r^it,  in- 
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tending  to  abide  by  the  agreememt,  and  In 
fact  did  abide  by  it  month  after  month  for 
two  jears,  and  then,  after  the  monthly 
rebat«B  had  grown  bo  a  itaggering  amount, 
aned  to  recover  in  one  lump  sum  the  aggre- 
gate of  the  amounts  voluntarily  yielded. 

Yet  Uie  rule  is  in  a«eord  with  b;  far  the 
greater  number  of  decisioDa.  It  bad  its 
origin  in  a  dictum  of  Lord  Coke  in  Pinnel'i 
Case,  fi  Cdca,  117,  77  Eng.  Reprint,  237. 
that  wliile  a  part  payment  in  money  would 
not  sustain  such  agreement,  the  giving  of 
a  "horse,  hawk,  or  robe"  would  do  so  l>e- 
cause  such  article  might  be  worth  as  much 
as  the  whole  debt,  while  money  less  than 
the  whole  could  not  be.  It  harks  back  still 
farther  to  a  statement  of  Brian.  Ch.  J.,  in 
Year  Book  10  Hen.  VII.  f.  4,  pi.  4.  thai 
"notwithatanding  the  horse  may  be  worth 
mly  a  penny,  that  ia  not  material,  for  it  is 
not  apparent," — a  businesa  propoaition  to 
which  some  may  not  agree.  Many  courts, 
while  countenancing  the  rule,  freely  "criti- 
cize and  condemn  ita  reason  ableneea,  jus- 
tice, fairness,  or  ttonesty,"  JatTray  v.  Da- 
vis, 124  N,  Y.  164,  187,  11  UR.A.  710,  26 
N,  E.  351;  Chicago.  M.  A  St,  P.  R.  Co.  v. 
Clark,  178  U,  S,  353,  44  L.  ed.  1001),  20 
eup,  Ct.  Rep,  924;  Ex  parte  Zeigler,  83 
S.  C,  78,  21  L.R.A.(N.S,)  1000,  64  8.  E. 
513,  919;  1  C,  J,  u41.  In  one  case  it  was 
said:  "The  logic  is  unimpeachable,  but  it 
fails  to  take  into  consideration  the  prac- 
tical importance  of  the  difference  between 
the  right  to  a  thing  and  the  actual  posses- 
sion of  it."  Melioy  v.  Kemmerer,  218  Pa. 
381,  383  (11  L,R,A,(N,S,)  1018,  120  Am, 
St.  Rep.  888,  67  Atl.  699). 

It  has  been  repudiated  in  some  states 
(Clayton  v.  Clark,  74  Miaa.  499,  37  L.B.A. 
771,  80  Am.  St.  Rop.  521,  21  So.  nan,  22 
«o.  189;  Frye  v.  Hulihell,  74  N.  H.  338,  17 
L.R.A.(N.S.')  11B7,  68  Atl.  32.i),  and  abol- 
ished by  statute  in  many  others  ( 12  Har- 
vard L.  Rev.  524).  It  has  Ijeen  aaid: 
"Whenever  the  technical  reason  for  its  ap- 
plication does  not  exist,  the  rule  itself  ia 
not  to  Ije  applied."  Brooks  v.  White,  2 
Met.  283,  285,   37   Am.  Dec.  95. 

In  some  cases  the  delivery  up  of  a  noti' 
(Stewart  v.  Hidden,  13  Minn.  43,  Gil.  20). 
in  some,  the  delivery  of  a  written  rereipt 
'Dreyfus  v.  EoberU,  76  Ark.  354,  69  L.E.A. 
823.  112  Am.  St.  Rep.  (17.  S7  S.  W.  641,  .1 
Ann,  Cas.  521 ;  Aborn  v.  Rathbone,  54  Conn. 
444,  446.  8  Atl,  677:  Gray  v.  Barton.  5.1  N. 
Y.  68,  14  Am.  Hep.  181).  and  in  others  the 
giving  of  a  new  unsecured  note  (Wells  v. 
Morrison,  01  Iml.  51:  Sibrce  v.  Tripp,  15 
Mees.  ft  W.  23,  153  Eng.  Reprint,  745,  15 
L.  J.  Exch.  N.  S.  318;  Jaffray  v.  Crane,  50 
Wis.  349,  7  N.  W.  300),  has  been  held 
ground  for  making  an  exception  to  the  rule. 
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This  much  ia  clMr.     Th«  rule  must  not  _ 
be  applied  to  a.  case  where  pai-ties  to  a  < 
tract,  still  executory,  agree  to  reduce  the 
consideration,    and    thereafter    both    sides 
execute    the   contract    as   modlAed.      After 
an   agreement   has   been   fullj   executed   i 
both   aides,    the   question   of   con  side  rat  ii 
becomes    immaterial.      A    pure    gift,    fully 
executed,   is   valid.      Peavey   v.   Wella,   186 
Minn.  180,  101  N.  W.  509.     This  lease  » 
executory  at  the  time  the  agreement  to 
duce  the  rent  was  made.     'Die  parties  saw 
lit  to  execute  it  on  both  sides  in  accordance 
with  the  modified  terms,  for  the  period 
controversy.     To  the  extent  that  it  was 
executed,  it  became  a  closed  incident,   and 
the  amount  rebated  cannot  now  be  recov- 
ered.    This  position  is  sustained  by  reason 
and  authority.     McKenzie  v.  Harrison,  ISO 
N.  ¥.  2aD,  8  L.R.A.  257,  17  Am.  St.   Rep. 
e38.  24  N.  E.  458;  OsBowsiti  y.  Wiesner,  101 
Wis.  238,  77  N.  W.  184;  Bowman  v.  Wright, 
66  Neb.  861,  91  N.  W.  MO,  »2  N,  W.  680; 
Doherty  v.  Doe,  18  Colo.  4S6,  33  Pae.  165 ; 
Snow  V.  Oriesheimer,  820  111.  1(W,  77  N,  E. 
110;    Doyle    v.    Dunne,    144    Dl.   App.    14; 
Norris  t.  Crowe,  206  Pa.  438,  B8  Am.  Bt. 


Rep.  783,  66  Atl.  1125;  Evans  v.  Lincoln 
Co.  804  Pa.  448,  54  Atl.  321;  1  Underbill, 
Land.  &  T.  5  349;  1  Tiffany,  Land,  t  T. 
§   173. 

Wharton  v.  Anderson,  28  Minn.  301.  9 
N.  W.  860,  is  not  in  pointy  That  action 
was  brou^t  to  recover  rent  for  a  pfriod 
during  which  no  rent  had  been  paid.  What 
was  said  as  to  the  rights  of  partieti  after 
a  lease  is  executed  n'aa  obiter  dictum. 

In  Ten  Eyck  v.  Sleeper,  65  Minn.  11.^,  67 
N.  W.  1026",  tile  tenant  prevailed.  A  i-on- 
sideration  was  found,  but  it  is  not  held  that 
the  result  would  have  Ijeen  different  as  to 
the  executed  portion  of  the  lease  had  there 
heen   no  conei deration. 

3.  There  is  no  trouble  over  the  modifica- 
tion by  parol  of  this  written  contract, 
.vitbin  the  Statute  of  Frauds,.  After  the 
modified  contract  has  been  executed,  this 
objection  cannot  be  made.  Denison  v.  Saw- 
yer, 95  Minn.  417,   104  N.  W.  305. 

Nor  ia  there  any  doubt  that  C.  8.  Brack- 
ett's  acta  bound  plaintiff.  Olson  v.  War- 
road  Mercantile  Ck).  136  Minn.  310,  161  X. 
W.  713. 

Order    atBrmed. 
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VILLAGE  OF  STOWE. 

(—  Vt.  — ,   104  Atl.   339.) 

Mnnlcipal    corporation  —   loCKtion     of 
tire  hyilrant  —  liability  for  Injury. 

The  location  of  a  hydrant  by  a  municipal 
corporation  for  the  purpose  of  affording 
fire  protection  to  its  inhabitants,  under 
statutory  authority  to  supply  water  tor 
domestic  use  and  for  fire  protection,  is  a 
governmental  duty,  for  the  negligent  per- 
formance of  which  it  is  not  answerable  in 
damages  to  one  injured  by  «uch  location. 
For  other  cnaes.  »ee  ilvnicipal  Corporationt, 

II.  a,  1,  ia  Dig.  i~52  K.  S. 

(May  16,  1918.) 

H'XCEPTIONS  by  plaintiff  to  an  order 
J  of  the  County  Court  for  Lemoille 
County  BustaininfT  a.  demurrer  to  a  declara- 
tion filed  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  the  neg- 
ligent location  of  one  of  defendant's 
hydrants,      .affirmed. 

The  facts  are  stated  in  the  opinion. 

Note.  ^Aa    to   liability   of   municipality 
for  tort  in  connection  with  its  waterworks, 
inotation    following    this,  case,    po^t, 
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Messrs.  M.  P.  Maurice,  R.  W.  Hnl- 
burd,  and  T.  C.  Cheney,  for  plaintiff; 

A  municipal  corporation  is  liable  for  the 
damage  caused  by  the  negligent  construc- 
tion of  a  water  system,  used  for  Iwth  com- 
mercial and  Are  purposes,  for  the  benefit 
of  the  Inhabitants. 

Dill.  Mun.  Corp.  %  1670;  Hourigan  v. 
Norwich.  77  Conn.  3.)a,  59  Atl.  487,  17  Am. 
Ncg.  Rep.  445;  Roberts  v.  St.  Marys.  78 
Kan.  707,  B8  Pac.  221 :  Augusta  v.  Mackey, 
113  Ga.  84.  38  S.  E.  339;  Henderson  v. 
Young,  !19  Ky.  224,  83  S.  W.  583;  Lynch 
V.  Springfield,  174  Mass.  430,  54  N.  K.  871. 
e  Am.  Neg.  Rep.  573:  St.  Germain  v.  Kail 
River,  177  Mass.  5.50.  59  N.  E.  447: 
Dammonn  v.  St.  Loui?.  I.'i2  Mo.  18».  j3  ■  S. 
W.  932;  Bullmaster  v.  St.  -loscph.  70  Mn. 
App.  BO;  Boothe  V,  Fulton,  85  Mo.  App.  10: 
Messersmith  v.  Buffalo,  138  App.  Div.  427. 
122  N.  y.  Supp.  818;  Chicago  v.  Selz.  S.  * 
Co.  202  III.  545,  87  N.  E.  386,  14  Am.  Nep. 
Kep.  23;  Rice  v.  St.  Uuis.  16.)  Mo.  636. 
65  S.  W.  1002;  Dunatan  v.  New  York,  91 
App.  Div.  355,  88  N.  Y.  Supp.  .)62;  28 
Tyc.  1287,  1288:  Tiedeman,  Mun.  Corp.  S 
328;  Jordan  v.  Hannibal,  87  Mo,  673: 
Weightman  v.  Washington,  1  Black,  39,  17 
L.  ed.  52;  Milwaukee  v.  Davis,  6  Wis.  377: 
Jenney  v.  Brooklyn,  120  N.  Y.  164,  24  K. 
E.  274;  New  Albany  v.  Ray,  3  Ind.  App. 
321,  29  N.  E.  611;  Langley  v.  AugusU.  IIS 
Ga.  590,  88  Am.  St.  Hep.  133,  45  S.  E. 
486;    Boston    Betting    Co.  v.    Boston,    183 
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Maes.  254,  67  K.  E.  42» ;  Welsh  v.  RutUnd, 
J6  Vt.  228,  46  Am.  Kep.  TS2;  Winn  v. 
Rutland,  62  Vt.  481;  Bragg  V.  Rutland,  70 
Vt.  a06,  41  AU.  578. 

M«urB.  F.  a.  Flcelnood  and  J.  W. 
Redmond  for  defeDdaat. 

Miles,   J.,   delivered   the  opinion   of   the 

Thia  suit  is  brought  to  recover  against 
the  defendant  for  the  negligent  location  of 
one  of  it!  hjdrantfl,  in  cinnequeiict 
nliich  it  is  alleged  that  the  plaintiff 
injured.  The  declaration  was  demurred  to 
and  the  demurrer  wa»  snetained,  and  the 
va^v  comes  here  on  exception  to  that  action 
of  tlie  court. 

The  question  here  involved  is  of  much 
importance,  as  it  afTecte  most,  if  not  alt,  of 
the  incorporated  villa^m  and  oities  in  the 
slate;  for  the  hydrant,  alleged  to  have  been 
negligently  placed,  whs  located,  with  refer- 
ence to  the  street  and  sidewallc.  at  hydranta 
are  usually  placed,  and  was  constructed 
for  the  purpose  for  u'bich  hydrants  are 
maintained  and  used  in  villages  and  cities. 

The  general  rule  as  to  the  liability  of 
manicipalities  for  negligence,  in  the  con- 
struction and  mainttmance  of  water  sye- 
tems,  lighting  pianUi,  and  the  like,  which 
are  for  the  private  advantage  and  emolu- 
ment of  the  municipality,  is  that  of  a 
natural  person;  and  for  the  nqlJAence  of 
its  duly  authoriied  agent  in  relation  there- 
to, by  which  injury  ia  done  to  another, 
without  the  fault  of  the  injured  party,  the 
municipality  is  liable.  Thia  rule  is  not 
disputed  by  eitlier  party;  nor  is  there  any 
dispute  but  that  the  law  in  this  state  ia 
well  settled,  whatever  it  may  be  in  other 
jurisdictions,  that  a  municipality  ia  exempt 
from  liablity  when  injury  reaulta  from  a 
negligent  performance  of  a  governmental 
duty,  by  one  authorized  to  perform  it, 
though  expense  of  the  performance  is 
borne  by  the  municipality.  The  dispute  in 
this  case  arises  upoon  the  application  of 
theas  rules;  the  plsjntiff  claiming  that  the 
hydrant  in  question  is  a  part  of  the  water 
system,  and  not  a  governmmtal  structure, 
and  the  defendant  claiming  that  it  is  auch 
a  structure,  exclusively  constructed  and 
maintained  for  a  governmental  purpose. 
By  the  dcfeudant'a  charter  It  was  created 
a  tire  district,  and  its  trustees  were  given 
the  power  of  and  rnade  subject  to  the  same 
restrictions  ae  prudential  committees  in 
fire  districts,  with  power  to  make  contracts 
and  expenditures  for  the  preservation  of 
property,  in  the  defendant  village,  from 
loss  or  damage  iiy  lire,  and  to  provide  a  | 
supply  of  pure  water  for  6re,  domestic,  | 
and  other  like  uses,  for  itaelf. 

The   plaintiff   in    his   declaration   alleges 
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in  substance  that  the  defendant  is  the  own- 
er of  the  waterworks,  and  has  operated  the 
same  for  the  purpose  of  supplying  Uie  in- 
habitanta  of  the  defend  ant  with  water  for 
domestic  purposes  and  for  use  in  the  pro- 
tection of  the  property  of  the  inhabitants 
from  loss  and  damage  by  fire;  that  in  the 
process  of  eonatruction  the  defendant  placed 
the  hydrant  in  queation  in  the  margin  of 
one  of  defendant's  streets,  very  close  to  the 
traveled  track  and  inside  the  sidewalk, 
and  that,  in  consequence  o!  its  being  placed 
BO  close  to  the  traveled  track,  it  endangered 
the  life  and  property  of  the  plaintiff,  and 
of  all  persons  having  occasion  to  use  the 
street.  The  declaration  being  demurred 
to,  the  facts  stated  above  are  taken  to  be 
true.  In  brief,  the  negligence  alleged  in 
that  the  hydrant  was  negligently  placed  in 
the  street,  and  that  that  was  the  proxi- 
mate cause  of  the  plaintiff's  injury.  The 
defendant  concedes  that,  if  the  facts  stated 
in  the  declaration  show  that  the  defendant 
waa  using  the  hydrant  for  its  own  private 
advaatege  and  emolument,  the  judgmeni 
below  should  be  reversed;  but  it  claims  that 
the  declaration  shows  that  the  hydrant  was 
placed  where  it  is  located  and  was  being 
maintained  at  the  time  of  the  alleged 
injury  for  the  sole  benefit  of  the  public, 
and  the  act  In  placing  it  there  was  a 
governmental   act. 

For  authorities    sustaining     its    conten- 
tion, the  defendant  relies  principally  upon 
the  case  of  Welsh  v.  .Rutland,  66  Vt.  226, 
48   Am.   Rep.   762.      Plaintiff    argues   that 
that  case  ia  unlike  the  case  at  bar,  becauei' 
that   case  the  negligence  complained  of 
s  the  act  of  a  public  officer  in  the  dis- 
charge of  a  governntental   duty,  and   that 
the  direct  injury  was  caused  by  ice  in  the 
street,  for  which  municipalities  have  never 
been   liable.      A  complete    answer  to    that 
position   is   that   the   declaratiiHi   does   not 
count  upon  a  defect  in  the  street,  and  the 
decision   of   that  case  was  not  based,  upon 
that  ground,  and  the  discussion  of  tlie  case 
the  opinion  of  the  court  is  with  Uie  ref- 
mce   to  the    liability    of  the    village   on 
«unt  of   its  negligence   in   repairing  one 
its    hydrants.     The    negligence    counted 
upon   in  this  and  the  ^^'clsh   Case  is  with 
reference  to  the    liydrant,  and    in   thia  re- 
pect   tbey    are   alike;    and     the   only   dif' 
ference    is   that    in   the     Welah     Case   the 
negligence  alleged  com^iated  in  a  failure  to 
properly  repair  the  hydrant,  while  in  this 
it   is  for  a  failure  to  properly   locate 
the   hydrant.     The  plaintilT  further   claims, 
that   the   Wi-lsh   Case    differs   in   principle, 
from  thia   case    because    in   that    case  tbej 
facta  show  that  there  was  a  duly  installedi 
and  duly  authorized  fire  protectivs  system.! 
From  the  charter  of  the  defendant  and  the' 
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>iHegatiDB(  in  tlie  declaration  in  thia  case. 
it  appeaji  tliat  the  defendant  baa  a  "duly 
installed  and  dulj  authorized  fire  protec- 
tive system."  Its  charter  powera  lor  the 
installation  of  a  fire  system  are  aa  Iwoad 
as  those  in  the  Welsh  Case,  and  the  decla- 
ration shows  that  its  Sre  B^atem  was  eom- 
pletelf  iuatalled  and  organized;  for  the 
plaintiff  alluges,  ai  above  set  forth,  facte 
indicating  that  the  defendant  duly  or- 
ganized HB  a  fire  district. 

All  that  ia  alleged  to  have  been  done  by 
the  defendant  in  the  construction  of  the 
fire  depaj'tment  and  the  installation  of  the 
liydrant  in  question  could  not  have  been 
l^allj  done  without  straie  kind  of  an 
organized  syatem,  and  the  presumption 
must  be  that  it  whs  done  under  its  charter. 
The  charter  of  Rutland  waa  more  re- 
stricted, if  any  tiling,  than  the  defendant's 
charter;  for  the  defendant's  charter  gave 
1o  the  trustees  of  the  defendant,  as  stated 
above,  all  the  powers  of  prudential  com- 
mittees of  fire  districts;  and  for  such 
powers  see  Pub.  Stat,  g  3653,  to  and  in 
eluding  §  sees.  The  difference  in  the  facts 
of  the  two  cases  is  a  dilTerence  in  fact 
merely,  and  not  in  principle.  In  the  Rut- 
land charter  the  supervision  of  the  fire  de- 
partment waa  largely  committed  to  engi- 
neers and  wardens,  whose  duties  were  de- 
fined in  the  charter.  In  the  case  at  bar 
tho  Buperrision  of  that  department  ia  given 
to  the  trustees  as  prudential  committees  in 
fire  districts,  whoae  duties  are  declared  in 
Pub.  Stat.  EEctions  above  referred  to. 

From  a  careful  exaniiiiation  of  the  Welsh 
Case  ne  think  the  principle  involved  in 
tjiat  case  ia  not  materially  difi^erent  from 
the  principle  involved  in  the  case  at  bar; 
and  if  the  repair  of  the  hydrant  in  the 
Welsh  Case  was  a  governmental  act,  the 
placing  of  the  hydraait  in  this  caae  was 
eijually  a  governmental  act;  and,  if  that 
case  states  the  law,  the  placing  of  the 
hydrant  in  question  was  a  governmental 
act.  Strictly  speaking,  the  hydrant  in 
question  was  not  a  part  of  the  water  sys- 
tem over  which  the  water  commissioners 
liod  charge,  and  for  which  they  were  em- 
powered to  fix  water  rates:  and,  though 
■lie  hydrant  was  connected  with  the  water 
main,  it  was  not  a  part  of  tJic  water  system 
constructed  for  the  benefit  or  emolument 
of  tile  defendant  (Sanborn  v.  Knosburg 
Falls,  87  Vt.  47H,  89  Atl.  746),  and, 
though  attached  to  that  system,  it  waa  aet 
apart  for  tlie  exclusive  benefit  of  the  public. 

In  the  Sanborn  Case  the  fBcts  disclosed 
that  defendant  put,  on  the  side  cif  one  of 
its  streets,  a  "barrel  catch-basin:''  that 
there  was  a  tile  running  under  Lbe  side- 
walk into  this  barrel  and  a  6-inch  tile  from 
the  barrel   acrosa   the  street,   underground, 
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oonnected  with  the  sewer  of  the  village: 
that  the  tile  wag  put  in  to  protect  the 
sidewalk  and  to  carry  surface  water  into 
the  sewer;  that  the  tile,  sluice,  and  catch- 
basin  beeame  frozen  and  were  UE^ected  by 
the  defendant,  in  consequence  of  which  the 
plaintiff'a  property  woa  injured  by  over- 
flowing water. 

The  plaintiff  sought  to  recover  on  the 
ground  that  the  negligence  waa  the  defend- 
ant's failure  to  keep  in  repair  it«  newer 
system.  The  court  held  that  tiie  tile  and 
catch-basin  were  not  a  part  of  the  sewer 
system,  though  connected  with  it.  but  were 
maintained  for  the  protection  of  the  street, 
and  that  tlie  defendant  waa  not  liable  for 
the  injury.  In  19  R.  C,  L.  1116,  §  397.  it 
ia  stated  that  it  makes  no  difference  tbat 
the  municipality  uses  the  aome  reservoirs 
and  pipes  for  ita  lire  service  that  it  employs 
for  the  distribution  of  a  public  supply  for 
domeatc  purposes,  from  which  it  derives  > 
profit,  since  the  two  functions  are  clearly 
diBtinguishablc.  So  here,  the  hydrant  was 
maintained  for  the  protection  of  the  pub- 
lic from  loss  or  damage  by  fire,  as  stated 
in  the  plaintiff's  declaiBtion.  This  case, 
being  in  principle  substantially  like  the 
Welsh  Case,  deserves  the  same  dispoeitian 
as  should  be  given  to  that  case.  If  the  de- 
cision in  that  case  is  sound,  the  judgment 
in  thia  case  should  be  affirmed. 

The  Welsh  Case  has  been  cited  as  au- 
thority and  with  approval  in  Weller  v. 
Burlington,  60  Vt.  28,  12  Atl.  216;  Ba4c& 
V.  Rutland,  62  Vt.  178,  0  L.R.A.  363,  22 
Am.  St.  Rep.  95.  20  Atl.  278;  School  Disl. 
V.  Bridport,  83  Vt.  383,  22  Atl.  570;  San- 
born v.  Enoaburg  Falls,  supra,  and  othi>r 
Vermont  eases;  audit  may  now  be  treated 
as  having  declared  the  settled  law  of  the 
state.  The  plaintiff  does  nut  directly  at- 
tack its  soundness,  but  seeks  to  avoid  its 
effect  by  setting  up  a  distinction  between 
that  case  and  the  case  at  bar.  He  argues 
that  in  the  Welsh  Caae  the  officer  whose 
negligence  was  the  alleged  cause  of  the  in- 
jury was  a  public  officer,  because  he  n-aa  ■ 
first  assistant  engineer  of  the  fire  depart- 
ment, and  that  in  this  case  the  hydrant  in 
question  was  not  located  by  any  puUic  ol- 

We  fail  to  see  the  distinction  claimed 
by  the  plaintiff.  In  the  Welsh  Case  the  al- 
leged negligent  act  was  performed  by  an  of- 
ficer of  the  fire  department  under  the  direc- 
tion of  the  village  trustees,  and  in  this 
case  the  negligent  act  was  performed  by 
"the  defendant  by  its  servants  and  a^nts." 
We  do  not  apprehend  it  is  necessary  form 
aet  to  be  performed  by  any  particular  of- 
ficer, to  give  to  the  act  the  character  of  a 
public  or  governmental  act.  It  is  enongh 
if  the  ant  is  performed  by  one  hftving  legal 
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suthoTitj  to  parlorM  it;  md  while  p«r- 
forminff  the  act  he  is.  by  Tirtne  ol  the  per- 
tomuiioe  of  that  act,  %  public  offiear. 
Bates  V.  fiutbnd,  SB  Vt.  178.  »  L.R.A.  SA3, 
22  Am.  St.  Rep.  9S,  SO  Atl.  278,  was  an 
action  for  negligence  in  looftting  a  stoae 
emsber  too  near  the  higliway,  in  conse- 
quence of  which  the  plaintiff's  horse  wan 
frightened  and  the  plaintiff  thrown  out 
and  injured.  The  crusher  wa«  located  by 
dirertion  of  the  village  truateea  outside  of 
the  limits  of  the  village,  with  t^e  consent 
of  a  majority  of  the  Beleetmen,  and  was 
being  operated  by  authority  of  the  tm»te«B 
in  preparing  material  with  which  to  repair 
the  village  etrecta.  It  was  held  that  tbe 
action  did  not  lie,  the  court  saying:  "The 
officers  by  whom  the  work  was  being  per- 
formed were,  for  this  purpose,  public  of- 
ftccTB,  and  for  their  negligent  acts  an  actitm 
doe*  not  lie  agalnet  the  defendant" 

In  another  place  in  the  opinion  the 
court,  recognixing  the  principle  that  tbe 
ehara«t«r  of  the  employment  is  detfinnio- 
ative  of  whether  the  act  ia  governmental 
or  otherwise,  say:  "It  must  be  conceded 
that  the  defendant  corporation  ia  a  po- 
litical subdivision  of  tbe  state,  chart«'ed 
and  organiied  mainly  for  governmental 
purposes.  Then,  were  the  trustees  and 
street  oomraiseioner,  at  the  time  of  tbe  ac- 
cident, engaged  in  a  public  service,  or  In  a 
work  that  was  (or  ttie  peculiar  benefit  of 
the  defendant  in  its  local  or  qiecial  in- 
tereetsl  The  character  of  tbe  employment 
ia  determinative  of  tbe  defendant'e  liability 
for  the  acts  of  tliesc  officers." 

In  Fisher  v.  Boston,  104  Mass.  87,  e 
Am.  Rep.  lilS,  the  court  saya:  "Jt  makes 
no  difference  whether  the  legislature  itself 
prescribed  tbe  duties  of  tbe  ofUcers  cbarged 
with  the  repair  and  managenient  of  tire 
engines,  or  delegates  to  the  city  or  town 
the  definition  of  those  duties  by  ordinance 
or  by-law.  However  appninttd  or  elected, 
such  persons  are  public  office rs,  who  per- 
form dutiea  impuacd  by  law  for  the  benefit 
of  all  the  citixcnB,  the  performance  of 
which  the  city  or  town  lias  no  control  over, 
and  derives  no  benefit  from,  in  its  corporate 

In  HaHord  v.  New  Bedford,  16  Gray,  297, 
the  court  say:  "The  members  of  the  fire 
department  of  New  Bedford,  when  acting 
in  the  discharge  of  their  duties,  are  not 
servants  or  agents  in  tlie  employment  of 
the  city,  for  whose  conduct  tlie  city  caa 
be  held  liable;  but  they  act  rat)icr  aa  of- 
ficers of  tlie  city,  charged  with  the  per- 
formance of  a  certain  public  duty  or 
nervtce,  and  no  action  will  lie  against  the 
city  for  their  negligence  or  improper  con- 
duct, while  acting  in  the  discharge  of  their 
oflitial  duty." 
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In  the  Welsh  Case  the  repair  omnplalned 
of  was  being  done  by  the  first  assistant 
engineer,  under  the  direction  of  the  trus- 
tees. Under  tbe  Rutland  cliarter  the 
duties  of  the  engineers  and  wardens  were 
to  inquire  into  the  condition  of  tbe  prop- 
erty of  the  fire  department,  and  to  super. 
vise  and  care  for  the  same,  and  report  its 
oonditlcH)  to  the  trustees  of  the  village  as 
often  as  circumstances  rendered  it  neees- 
sary,  for  tbe  safe-keeping  and  proper  repair 
of  such  property.  This  would  seem  to  in- 
dicate that  the  duties  of  the  engineers  and 
wardens  were  to  look  after  the  property 
and  report  to  tlie  trustees,  who  were  to 
direct  to  be  made  sneh  repairs  as  they  ad- 
judged were  necessary;  and  that  was  what 
was  done  in  the  Welsh  Cam.  Tbe  trustees 
directed  the  engineer  to  do  what  he  did 
do.  The  act  was  that  of  the  trustees 
through  the  engineer;  and,  from  anything 
appearing  in  the  case,  the  legal  effect  of 
the  act  would  have  been  the  same  it  per- 
formed by  the  trustees  personally,  or  by 
some  other  person,  not  connected  with  the 
Hre  department,  under  the  direction  of  the 
trustees.  It  is  the  lawful  act  performe<1 
for  the  pubtio  good  that  determines  its 
governmental  character. 

It  does  not  appear  in  the  case  at  bar  who 
located  the  hydrant  complained  of,  but 
we  are  to  aesume  that  it  was  by  someone 
having  legal  aulhoHty  to  locate  and  con- 
struct it;  and,  that  being  so.  and  for  the 
public  good,  and  that  alone,  it  falls  within 
that  class  of  cases  of  which  the  Welsh  C^se 
is  one  and  the  Sanborn  Case  and  the  cases 
therein  cited  are  others.  In  the  Welsh 
Case  it  is  held  as  follows:  "The  lire  de- 
partment and  its  service  are  of  no  benefit 
or  profit  to  the  village  in  ite  corporate 
capacity.  They  are  not  a  source  of  income 
or  profit  to  ths  village,  but  of  expense, 
which  is  paid,  not  out  of  any  special  re- 
ceipts or  fund,  nor  defrayed  even  in  part, 
by  aascBsments  upon  particular  persons  or 
classes  beneHted,  as  in  case  of  sewers  or 
waterworks,  but  from  the  general  fund 
raised  by  taxation  of  all  tbe  inhabitants." 

In  another  place,  in  the  opinion  of  the 
court,  it  is  said:  "While  it  may  be  true 
that  the  hydrant  is  no  part  of  the  aque- 
duct, BO  far  as  private  uses  of  the  water 
thereby  supplied  arc  concerned,  it  is  cer- 
tainly the  very  means  by  which  tbe  public 
uae  of  the  water,  namely,  its  use  tor  the 
extinguishing  of  firee  and  the  like,  are  ob- 

The  Welsh  Case  clearly  holds  that  a 
hydrant  is  a  public  or  governmental  struc- 
ture; and  it  ia  a  matter  of  common 
knowledge  that  it  is  used  exclusively  for 
public  purposes,  and  te  so  constructed  as 
to  be  of  no  value  for  individual  or  private 
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usee.  This  principle  is  recognized  in 
Tainter  v.  Worcester,  123  Mass.  311,  25 
Am.  Rep.  90,  in  wliich  the  court  aaj:  "The 
protection  of  all  tlie  buildings  in  a  city 
or  town  from  deatruution  or  injury  by  fire 
IB  (or  the  benefit  of  all  thi;  inhabitantB 
and  for  their  relief  from  a  common  danger; 
and  cities  and  towns  are  therefore  author- 
ized by  general  laws  to  proride  and  main- 
tain fire  engines,  reservoirB.  and  hydrants 
to  supply  water  for  the  extinguiabment  of 
fires." 

And  it  is  also  recognized  in  Jewett  v. 
New  Haven,  38  Conn.  368,  9  Am.  Rep.  382, 
in  which  the  court  quoted  with  approval 
from  Wheeler  v.  Cincinnati,  19  Ohio  Ht.  J9, 
2  Am.  Bep.  SOS,  as  follows:  "The  laws  of 
til  is  state  have  conferred  upon  ite  mu- 
nicipal corporations  powers  to  establish 
and  organise  fire  companies,  procure  en- 
gines and  other  instruments  necessary  to 
extinguish  flres,  and  preserve  the  buildings 
and  property  withia  their  limits  from  con- 
flagration ;  and  to  prescribe  such  by-laws 
and  regulations  for  the  government  of  such 
companies  aa  may  be  deemed  expedient. 
But  the  powers  thus  conferred  arc  in  their 
nature  legislative  and  governmental.'' 

In  Piaher  v.  Boston,  supra,  the  court 
sny;  "Cities  and  towns  are  authorized  by 
law  to  procure  and  maintain  fire  engines 
and  reeervoirs  of  water  therefor,  and  to 
pay  the  necessary  expense  thereof,  either  bj 
general  taKation  or  out  of  moncya  itelong- 


IQg 


3  the 


.  becfl 


;  tiie  I 


1  of 


I  buildings  by  fire  is  an  object 
which  affects  the  interest  of  all  the  inhab- 
itants and  relieves  them  from  a  common 
burden  and  danger,  and  is  therefore  within 
the  scope  of  municipal  authority." 

And  further  along  in  the  opinion  the 
court  say:  "In  the  absence  of  express 
statute,  therefore,  municipal  corporations 
are  no  more  liable  to  actions  for  injuries 
occaeiMied  by  reaaon  of  negligence  in  using 
or  Iceaping  in  repair  the  fire  engines  owned 
fay  them  than  in  the  ease  of  a  town  house 
or   public  way." 

To  the  same  effect  are  Hafford  v.  New 
Bedford,  supra;  Eastman  v.  Meredith,  36 
N.  H.  2B4,  72  Am.  Dec.  302;  Bigelow  v. 
Randolph,  14  Gray,  541;  Oliver  v,  Wor- 
cester, 102  Mass.  489,  3  Am.  Rep.  485. 

The  great  weight  of  authority  is  to  the 
effect  that  hydrants  and  apparatus  for  the 
extinguishment  of  Are  in  a  municipality 
are  in  their  nature  puiilic  or  governmental 
property,  and  that  for  negligence  in  their 
intenance  for  a  public  purpose 
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The  plaintilT  claims  that  while  it  may  be 
true  that  hydrants  and  apparatus  used  for 
the  extinguishment  of  tires  in  a  village  or 


city  may  be  public  or  govemmental  prop- 
erty, yet  in  this  caae  the  defendant  is 
liable,  because  of  a  faulty  execution  of  the 
plan  for  the  installation  of  the  Ore  depart- 
ment. In  support  of  this  he  can  claim  no 
more  than  is  alleged  in  tiie  declaration : 
namely,  that  the  hydrant  waa  improperly 
located.  He  fails  to  diatinguiah  between  a 
faulty  execution  of  a  plan  and  %  faulty 
location  of  a  part  of  a  plan.  In  the  loca- 
tion of  a  plan  the  village  authorities  must 
I  necessarily  deliberate  and  adjudge  upon  the 
ayatem  or  plan  of  location;  and  such  aclioii 
!  on  the  part  of  the  village  trustees  ia  in 
its  nature  Judicial,  for  which  no  private 
action  is  incurred  for  errora  of  jadgment 
or  want  of  forecast.  Such  is  the  holding 
in  Winn  v.  Rutland,  62  Vt.  481,  much  re- 
lied upon  by  the  plaintiff,  in  which  tfae 
court  say:  "In  acting  under  the  dwrtered 
power,  the  village  authorities  must  necea- 
aarily  deliberate  and  adjudge  upon  the 
Hystem  or  plan  of  the  worii,  when  to  per- 
form it  and  where  to  locate  it.  So  far,  ao 
liability  to  private  action  is  incurred  for 
errors  of  Judgment  or  want  of  forecast. 
The  inauguration  of  a  plan  of  sewerage,  bo 
I  long  as  it  remains  in  mere  resolution,  can- 
.  not,  in  the  nature  of  things,  work  actiou- 
I  able  injury  or  barm  to  individuals.  Hav- 
ing devised  a  plan,  it  may  be  carried  into 
execution  with  due  care  and  sicill,  without 
risk  of  private  action." 

The  same  principle  ia  held  in  Tainter  v. 
Worcester,  supra,  in  which  the  court  say: 
"The  works  to  be  constructed  by  Ihe  city  of 
Worcester,  under  the  statute  of  1804,  were, 
so  far  as  related  to  safeguards  against  fire, 
to  be  erected  and  maintained  by  the  city 
i  for  the  benefit  of  the  public  and  without 
,  pecuniary  compensation  or  emolument.  Tlu 
i  questions  whether  and  where  the  public 
hydrants  aliould  be  erected  were  within 
,  the  exclusive  discretion  and  control  of  the 
municipal  authorities,  as  the  public  in- 
terest might  seem  to  them  from  time  to 
time  to  require." 

To  the  same  effect  is  Hill  v.  Boston,  122 
Mass.  344,  23  Am.  Rep.  332,  in  which  tlie 
court  say:  "As  to  common  sewers,  built 
by  municipal  authorities  under  power  con- 
ferred by  law,  it  has  been  held,  upon  grent 
conaideration.  that,  as  the  power  of  de- 
termining where  the  aewers  shall  be  made 
involves  the  exercise  of  a  large  and  quasi 
judicial  discretion,  depending  upon  con- 
siderations affecting  the  public  health  and 
general  convenience,  therefore  no  action 
lies  for  a  defect  or  want  of  sufficiency  in 
the  plan  or  system  of  drainage  adopted 
within  the  authority  so  conferred." 

We  think,  and  so  hold,  that  the  location 
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of  th«  bydraot  in  queetoa  wa«  a  public  and  I  that  the  Welsh  Case 
govemmenta.]   act    performed    by    the    d»-    this  holding,  and  Tunt 
fendsnt  through    itB  agents,    who  Bct«d  in    thlB  case, 
th«  capacity  of  governmental  officers,   and  |      Judgment   affirmed. 


Annotation — LiabOtty  of  mimicipalitj  for  tort  in  connection  with  it*  water- 
works. 


Thia  note  is  auppleraentary  to  notes  to 
Piper  V.  Madison,  25  L.B.A.(N.S.)  239, 
and  Wigal  v.  Parkersbui^,  52  L.R.A. 
'K.S.)  465,  where  a  referenee  is  made 
to  analof^us  notes. 

As  to  liability  of  municipality  for 
torts  in  connection  witli  its  lighting 
plant,  see  notes  to  Brautman  v.  Canby, 
43  L.R.A.(N.S.)  862,  and  Saulman  v. 
N'ashviUe,  L.R.A.igi5E,  316.  Many 
uther  concrete  phases  of  municipal  lia- 
bility as  affected  by  the  distinction  be- 
tween the  public  or  governmental  and 
private  or  corporate  functions  of  munic- 
ipalities  will  be  found  in  the  L.R.A. 
Indexes  under  the  title  "Municipal  Cor- 
porations," subtitle  "Liability  for  dam- 
ages." 
I»  K«aanl. 

Supplementary  cases  in  notes-'ia  25 
L.R.A.(N.S.)  241,  and  52  L.R.A.(N.S.) 
466. 

In  Fretz  v.  Edmond  {1916)  —  Okla. 
— ,  L.B.A.1918C,  405,  168  Pac.  800,  a 
suit  to  enjoin  a  eity  from  fumishiD^  to 
a  aormal  school  water  free  of  ohar^,  it 
is  stated  that  municipal  corporations  in 
operating  a  water  plant  exercise  business 
and  administrative  functions  rather  than 
those  strictly  governmental  in  their  na- 
ture, and  in  the  exercise  of  such  func- 
tions are  governed  laif^ly  by  the  same 
roles  applicable  to  individuals  or  private 
corporations  engaged  in  the  same  busi- 
ness. See,  however,  MoHGiN  v.  Stowe, 
ante,  1000. 
laaaffieiant   ivatar   anpply. 

Supplementing  25  L.R.A.(N.S.)  239, 
and  52L.R.A.(N.S.)  466. 

The  duty  of  a  municipality  or  water 
company  under  its  contract  with  the  con- 
sumer to  supply  water  for  the  eztin- 
^uiabmeut  of  fire  is  considered  in  the 
not«s  to  Niebans  Bros.  Co.  v.  Contra 
Costa  Water  Co.  36  L.R.A.(N.S.)  1046, 
and  Jones  House  Furnishing  Co.  v. 
Arkansaa  Water  Co.  52  LR.A.CN.S.) 
402.  In  connection  with  these  notes  see 
also  the  ease,  Uowland  v.  Asbeville 
(1917)  174  N.  0,  749,  LJI.A.1918B,  728, 
94  S.  E.  624,  holding  that  a  municipal 
corporation  which  undertakes  to  main- 
tain water  mains  and  hydrants  for  fire 
protection  is  not  liable  for  desttnetion 
Ij-ILA-IHSF. 


of  a  building  within  its  iimits,  because 
the  main  was  insufficient  in  size  to  avp- 
ply  water  enough  to  extinguish  a  fire 
which  consumed  it. 

A  town  was  held  not  liable  for  dam-- 
ages  sustained  by  the  burning  of  a 
dwelling  in  Thompson  v.  Calhoun  (1917) 
20  Oa.  App.  296,  93  S.  E.  72,  although 
in  repairing  its  waterworks  system  it 
rendered  useless  a  fire  plug  which  other- 
wise could  have  been  used  in  extinguish- 
ing  the  fire.  The  petition,  observed  the 
court,  does  not  show  that  the  alleged 
negligence  of  defendant  was  the  prozi- 
mute  cause  of  the  injury  sustained;  in 
fact  it  shows  that  there  was  an  inter- 
vening agency  other  than  the  alleged 
acta  of  negligence.  The  allegations  do 
not  show  that  the  damages  claimed  wra« 
the  natural  and  probable  consequences 
of  the  negligence  chained  against  th« 
defendant. 

The  rule  that  a  eity  which  has  assumed 
the  function  of  protection  against  fires 
by  the  installir^  of  a  waterworks  sys- 
tern  and  a  fire  department  is  not  liable 
for  fire  losses  due  to  an  entire  lack  or 
insufficient  supply  of  water,  is  said  to 
be  inapplicable  to  the  case  of  Concordia 
Fire  Ins.  Co.  v.  Simmons  Co.  (1918) 
—  Wis.  — ,  108  N.  W.  199.  In  this  ease 
a  corporation  which  had  pierced  a  water 
pipe  while  erecting  a  factory  building 
was  held  liable  to  the  owners  of  a  build- 
ing destroyed  by  fire  which,  owing  to  a 
lack  of  water,  could  not  be  extinguished. 
A*  employer. 

For    cases    under   this    head,    see    25 
L.B.A.(N.S.)   239,  and  52  KR.A.(N.S.) 
466. 
Llabllltr  to  otheri  tkan  BerrBata — for 

dAinaKa   oanaad  by  broken   or  leak- 

^K  pipes. 

Supplementing  25  L.R.A.(N.S.)  242, 
and  62  L.R.A.(N.S.)  466. 

A  judgment  against  a  city  for  negli- 
gent delay  in  shutting  ofE  water  from  a 
broken  main,  resulting  in  flooding  prem- 
ises, was  afiSrmed  in  Regan  v.  New  York 
(1916)  175  App,  Div.  861,  163  N.  T. 
Supp.  400,  following  Von  Lengerke  v. 
New  York  (1912)  160  App.  Div.  98,  134 
N.  T.  Supp.  832,  set  out  in  noto  in  52 
L.R.A.(N.S.)  466. 
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A  oity  was  held  aot  liable  in  Wimpf- 
heimer  v.  New  York  (1918)  —  App. 
Div.  — ,  171  N.  Y.  Supp.  701,  for  injury 
to  merchandise  from  overflow  due  to 
leak  in  water  main.  It  may  be,  observed 
the  court,  that  if  the  proofs  were  that 
there  had  been  an  application  to  the  de- 
partment to  cut  off  and  plug  these  serv- 
ice pipes,  and  that  one  of  them  was  im- 
properly plu^^d  with  concrete,  and 
thereafter  leaked,  eauaing  damage,  neg- 
ligence might  be  inferred  from  these 
circumstances,  and  the  city  be  called 
upon  for  an  explanation;  for  it  would 
then  be  shown  to  have  notice  of  inter- 
ference with  the  supply  that  waa  UDder 
its  control  and  supervision,  and  it  would 
be  its  duty  to  see  that  it  was  done  prop- 
erly. But  the  department  is  not  required 
to  maintain  a  patrol  along  all  the  miles 
of  city  water  pipes  in  order  to  prevent 
some  persons  from  nn lawfully  cutting 
off  service  pipes  and  plugging  them  up 
without  permission.  The  only  proof 
tending  to  put  the  city  on  notice  was 
that  on  May  17,  1911,  an  application 
was  granted  by  the  department  to  a 
plumber  named  Mac  Lean  for  permission 
to  tap  the  6-inch  main  in  Thirty-first 
street  to  connect  the  premises  at  the 
southwest  corner  of  Thirty-first  street 
and  Fourth  avenue  with  the  main  by 
means  of  a  2-inch  tap;  the  permit  requir- 
ing that  "five  old  taps  to  be  drawn  and 
plumed,  one  old  tap  to  be  used  if 
metered."  It  might  be  said  that  this 
drew  the  department's  attention  to  the 
vicinity,  and  should  have  put  it  on  no- 
tice that  .in  alt  probability  the  service 
from  the  Fourth  avenue  side  had  been 
out  off,  and  that  it  therefore  ought  to 
have  inspected  and  determined  whether 
everything  had  been  properly  plugged. 
This  proof  might  posiiibly  constitute  a 
prima  faoie  case  under  the  res  ipsa  loqui- 
tur rule,  if  it  were  not  for  the  fact 
brought  out  in  the  plaintiffs  case,  that 
the  service  pipes  from  the  4-ineh  main 
had  been  properly  hammered  up  and 
closed  to  the  knowledge  of  the  ^ater 
supply  department,  and  if  any  of  them 
were  thereafter  opened,  and  improperiy 
closed,  it  was  without  the  city's  knowl- 
edge. This,  as  it  seems  to  me,  prevents 
the  application  of  the  res  ipsa  loquitur 
rule  (assuming  that  it  can  be  invoked 
in  Bueh  a  case),  because  the  evidence 
does  not  definitely  place  regponsibility 
on  the  city,  but  leaves  open  the  inference 
that  the  connections  with  the  4- inch 
main  which  the  city  inspector  found 
closed  and  hammered  up  in  November, 
1910,  were  theraafter  opened  by  unau- 
thorized persons  without  its  knowledge, 
UR.A.1 8  isl- 


and improperly  plumed.  Therefore,  un- 
less it  is  to  be  held  that  th«re  is  a  dnty  of 
constant  patrol  and  inspeotion  on  tha 
part  of  the  city,  whieh  would  be  most 
unreasonable,  there  was  no  sufficient 
le^al  basis  for  the  finding  of  negligeaoe, 
and  the  judgment  and  order  shoidd  be 
reversed  and  a  new  trial  ordered. 

The  rule  is  stated  in  Stifel  v.  St. 
Louis  (1916)  —  Uo.  — ,  181  S.  W.  577, 
that  where  a  city  has  assumed  control 
and  supervision  of  the  whole  street  in 
front  of  the  building  of  an  adjacent 
property  owner,  it  is  bound  to  exercise 
reasonable  care  in  the  installation  and 
maintenance  of  water  plugs  on  such 
streets,  and  to  see  that  they  are  kept  in 
reasonably  safe  repair  after  being  so 
installed.  Consequently,  in  this  case, 
where  a  eity  owned  a  system  of  water- 
works and  retained  supervisory  control 
over  a  plug  which,  owing  to  its  defective 
condition,  permitted  water  to  escape  to 
the  damage  of  plaintiff's  building,  the 
city  was  held  liable.  The  court  stated 
that,  with  respect  to  such  plugs,  the  city 
was  not  acting  in  a  governmental  capac- 
ity. 

—  for    Beta    of    Indapendent    eontrac- 

See  eases  in  notes  in  25  L.E.A.(N,S.) 
242,  and  52  L.R.A.(N.S.)  487. 

—  f«r  obatractlMi  Ik  atreat. 

See  esses  in  notes  in  25  L.R.A.(N.8.) 
244,  and  52  L.B.A.(K.8.)  467. 

—  for  negllEflikoe  1m  malntoBanne  of 
irrlgstlan  dltckvs  la  «*a«eotloa 
witk  wat«rworki. 

See  cases  in  notes  in  25  L.R.A.(N.S.) 
244,  and  52  KB.A.(N.S.)  467. 
MlaoellanooBi  casei. 

Supplementing  cases  in  notes  in  25 
L.R.A.(N.S.)  245,  and  52  L.R.A.(N.S.) 
467.  See  also  MowiAif  v.  Stowb,  ante, 
1000. 

Where  one,  under  contract  with  a  oity 
to  repair  maehinery  connected  with  its 
waterworts  system,  was  injured  as  a  re- 
sult of  a  flight  of  steps  being  out  of 
repair,  the  liability  of  the  city  was  in 
Plutmus  V.  Newport  (1917)  175  Ky.  817, 
104  S.  W.  1039,  said  to  be  the  same  as 
that  of  a  private  owner  of  a  waterworks. 
Citing  rule  stated  in  Farnham  on  Wat- 
ers, §  168b.  Here,  observed  the  court, 
the  plaintiff  was  an  employee  of  a  com- 
pany that  had  contracted  to  repair  the 
machinery,  and  was  therefore  on  the 
premises  by  the  invitation  of  the  city. 
Since  it  was  necessary  for  him  to  nse 
the   steps   in    the    performance    of    the 
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work,  iu  which  he  was  engaged,  the  eity  I  followB  that  the  demnrrer  to  the  i>eti- 
waa  under  the  dDty  to  exercise  ordinary  tion  as  amended  should  have  been  ovet- 
care  to  see  that  the  steps  were  in  a  rea-  ruled.  Judgment  for  defendant  re- 
Honably  safe  condition  for  his  use.     It  |  versed.  J.  D.  C. 


OKI.AHOMA  SUPREME  COrRT. 

CONTINENTAL  CASUALTY  COMPANY 

V, 

MABEL  A.  CLARK. 


(—  Okla.  - 


,  178  Pae.  453.) 


Inanraiice  —  accident  —  autistroke. 

1.  In  AD  accident  insurance  policy  whirb 
provides:     "If  BunBtroke,  freezing,  or  hydro- 

Chobin,  due  in  either  case  to  cxternat,  vio- 
■iit  or  accidental  menna.  shall  result,  in- 
dpptfndently  of  all  other  causea,  in  the  death 
of  the  indured  within  ninety  days  from  tbe 
date  of  the  exposure  or  infection,  the  com- 
pany will  pay  said  principal  Bum  as  indem- 
nity for  loss  of  life,"  held,  that  "accidental 
meana"  is  used  to  denuto  "acciiiental  cause," 
»nrl  in  case  of  sunBtroke,  it  the  Bame  was 
Buffered  while  the  inaured  waa  engaged  in 
h)^  UHual  avocation  or  going  al)out  hia  af- 
fairs in  an  ordinary  manner,  aa  any  other 
Grson  might  have  been  under  like  or  simi- 
r  circumstancsa,  and  did  not  intentionally 
and  voluntarily  subject  himself  to  an  in- 
tense beat  calculated  to  produce  aunatroke, 
with  the  knowledge  thaJ.  it  would  proiablj- 
occur,  then  the  Buuatroke  was  aiilTered  from 
"accidental  means"  or  "accidental  cause," 
within  the  meaning  of  the  policy. 
For  other  eaecs,  ate  Itittirancr,  VI,  ft,  3,  o,  iii 

Dig.  ISK  y.  8. 
Sttine  —  tncrrase    of    Indemnity  —  at>- 

seiice  of  ilcrnult. 

2.  In  a  policy  which  provides:  "Each  eon- 
sflcutivo  full  year  which  thia  policy  ahall  be 
carried  without  default  in  payment  of  prcT 
mium  therefor  ahall  add  10  per  cent  to  the 
indemnities  payable  under  part  II.,  but  tlio 
total  of  such  additionB  shall  not  exceed  5U 
per    cent,"   held,    that,   the    additional    in- 


cumbent upon  beneHciary 
payments  of  premiums  were  made  without 
default,  i*  oraer  to  increase  tha  policy  ae- 
cordiUK  to  Uiia  provision,  and  the  fact  that 
the  pclicy  waa  in  effect  at  the  date  of  tbe 
death  of  the  deceased  did  not  justify  the 
presumption  that  the  premiums  were  paid 
without  default. 

For  other  coses,  see  Biirfmc*,  //.  fc,  J,  in 
Diff.  i-^e  w.  a. 


<Aprll  30,  1018.) 
Headnotee  by  West,  C. 


Not«.  —  The  risks  covered  hy  ii 
againat  sunstroke  arc  considered  in  tht 
notes  to  Continental  Cll^,lalty  Co.  v.  John- 
son, 6  L.R.A.(N.S.)  BOB.  ancf  Pack  v.  Pru- 
dential Casualty  Co.  L.B.A.IOIOE,  S57. 

L.R.A.1B18F. 


(-iROSS  WRITS  of  error  to  review  a  judg- 
j  ment  of  the  District  Court  for  Seminole 
County  In  favor  of  plaJntifF  in  an  action 
brought  to  recover  an  amount  alleged  to  be 
due  on  an  accident  insurance  policy,  de- 
fendant excepting  to  the  overruling  of  its 
motion  for  a  new  trial  and  the  increase 
of  plaintiff's  judgment;  and  plaintiff  ex- 
cepting to  the  amount  of  the  judgment. 
Allirmcd. 

The  facta  are  stated  In  the  Commission- 
er's opinion. 

Messrs.  Kent  on.  Wells,  &  Johnston, 
M.  P.  Cornelius,  and  Hanton  Maverick, 
for  defendant; 

Sunstroke  is  a  disease  not  effected  by 
accidental  means,  when  it  is  sustained  by 
the  insured  while  he  is  doing  just  what  he 
intends  to  do,  in  the  way  intended. 

Elaey  v.  Fidelity  *  C.  Co.  —  Ind.  App.  — , 
109  N.  E.  413;  Bryant  v.  Continental  Casu- 
alty Co.  —  Tex.  Civ.  App.  — ,  145  S.  W. 
63fi.  reversed  in  107  Tei.  682,  LR-A. 
1016E,  94a,  182  S.  W,  673,  Ann.  Cas. 
1918A,  517;  Remsncik  v.  Continental  Cas- 
ualty Co.  38  Pa.  Super.  Ct.  392;  Doder  v. 
Fidelity  &  C.  Co.  13  L.R.A.  114,  46  Fed. 
446;  Herdie  v.  Maryland  Casualty  Co. 
146  Fed.  306,  affirmed  In  79  C.  C.  A.  156, 
140  Fed.  198;  Sinclair  v.  Maritime  Pass. 
Assur.  Co.  3  El.  &  El.  478,  30  L.  J.  Q.  B. 
N.  S,  77,  7  Jur.  N.  S.  367.  4  L.  T.  N.  S.  15. 
9  Week.  Rep.  342;  Continental  Casualty 
Co.  V.  Pittman,  145  Ga.  641,  80  S.  E.  710. 

There  can  be  no  recovery  under  a  policy 
insuring  againat  death  occaoioncd  by  injury 
effected  through  accidental  means,  where 
such  injury,  although  totally  unexpected, 
undesigned,  and  not  the  probable  effect  of 
the  means  used,  is  occasioned  by  a  volun- 
tary act  on  the  part  of  the  insured,  exe- 
cuted in  an  expected  and  ordinary  way: 
since  such  injury,  though  accidental,  is  not 
effected   through   accidental   means. 

United  States  Mut.  Acci.  Asso.  v.  Barry, 
131  U.  S.  100,  33  L.  ed.  60,  B  Sup.  Ct. 
Tlep.  7.1.'>,  affirming  23  Fed.  712;  McCar- 
thy V.  Traveler's  Ins,  Co.  8  Biss.  382,  Fed. 
('as.  No.  8,682;  Westmoreland  v.  Preferred 
Acci.  Ins.  Co.  75  Fed.  244;  Shanberg  v. 
Fidelity  *  C-  Co-  in  L.R.A.(N.S.)  1200, 
85  C.  C.  A.  343,  15B  Fed.  1,  affirming  143 
Fed.  651:  Fidelity  4  C.  Co.  v.  Stacev,  5 
L,R,A.(N.S.l  6u7.  74  C.  C.  A.  409,  '  143 
Fed.  271,  6  Ann.  Cas.  955;  Hastings  v. 
Travelers'  Ins.  Co.  IBO  Fed.  258;  Sonthard 
V.  Railway  Paaa.  Assur.  Co.  34  Cokd.  A74, 
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Fed.  Cft8.  No.  13,ia2;  Stokelj  v.  Fidelity 
&  C.  Co.  1Q3  AlL  eO,  L.B.A.1D15E,  955, 
liO  So.  64;  Games  v.  Iowa  Htate  Travel- 
ing Men's  Asso.  106  Iowa,  281,  6S  Am.  St. 
Hep.  300,  76  N.  W.  683;  Feder  v.  Iowa 
State  Traveling  Men's  Asbo.  107  Iowa,  5S8, 
43  L.R.A.  BBS,  70  Am.  St.  Eep.  212,  78 
>J.  W.  252;  Hmouse  v.  Iowa  State  Travel- 
ing Men's  Abso.  118  Iowa,  430,  02  N.  W. 
53;  Lehman  v.  Minneapolis  A  St  L.  E.  Co. 
153  Iowa,  118,  133  N.  W.  327;  Lehman  v. 
Great  WeBtern  Acci.  Asso.  155  Iowa,  737, 
42  L.E.A.{N.S.)  662,  133  N.  W.  752;  Lick- 
leiiliT  V.  Iowa  State  Traveling  Men's  Aeso. 
—  Iowa,  — ,  151  X.  \V.  470;  Smith  v.  Trav- 
etera'  Ina,  Co.  21B  Maae.  147,  L.R.A.1015I!, 
872,  106  N.  E.  607;  New  Amsterdam  Casu- 
alty Co.  V.  Johnson,  Bl  Ohio  St.  155,  L.E.A. 
1016B,  1018,  110  N.  E.  475;  Stone  v.  Fi- 
delity &.  C.  Co.  133  Tenn.  072,  L.B.A.191liD, 
530.  182  S.  W.  252,  Ann.  Cas.  1917A,  86; 
Appel  V.  .£tna  L.  Ins.  Co.  86  App.  Div.  83, 
83  N.  Y.  Supp.  238,  aiGrmed  without  opin- 
ion in  180  N.  Y.  514,  72  S.  E.  1138;  Nis- 
kern  v.  United  Brotherhood,  C.  J.  93  App. 
Div.  304,  87  N.  Y.  Supp.  640;  Sehmid  v. 
Indiana  Travelers'  Acei.  Asso.  42  Ind.  App. 
483,  85  N.  E.  1032;  Cohb  v.  Preferred  Mut. 
Acci.  Aaao.  06  Ga.  818,  22  S.  E.  976;  Cli- 
dero  V.  Scottish  Acei.  Ins.  Co.  29  Soot.  L. 
R.  303,  19  Bettie,  355;  Re  Scarr  [1905]  1 
K.  Bi  387,  2  B.  R.  C.  358,  74  L.  J.  K.  B. 
N.  S.  237,  92  L.  T.  S.  S.  128,  21  Times 
1„  B.  173,  1  Ana.  Cas.  787;  Falton  v. 
Metropolitan  Casualty  Ins.  Co.  19  Ga. 
App.  127,  91  S.  E.  £28;  Hock  v.  Travelers' 
Ids.  Co.  172  Cal.  462,  L.H.A.iei6E,  1106. 
160  Pac.  102B. 

The  burden  of  proof  is  upon  tlie  plain- 
tiff to  prove  payment  of  premium,  and  to 
introduce  evidence  tending  to  support  every 
i-lnim  that  she  makes. 

Ccmtinental  L.  Ing.  Co.  v.  Bogers,  110 
III.  474,  59  Am.  Rep.  810,  10  N.  E.  242; 
Aronaon  v.  Frankfort  Aeci.  £  Plate  Glass 
Ins.  Co.  »  Cal.  App.  473,  99  Pac.  .')37 ;  I^ 
V.  Prudential  L.  Ins.  Co.  203  Mans.  299,  80 
N.  E.  520,  17  Ann.  Cas.  236;  Wheeler  v. 
United  States  Casualty  Co.  71  N.  J.  L.  390, 
iifi  Atl.  347;  Life  Ins.  Co.  v.  Proctor,  18 
Ga.  Anp.  517,  8B  S.  E.  1088;  Nyman  v. 
Manufacturer's  ft  M.  Life  Asso.  182  111. 
App.   511. 

^Less^s.  Cobb  &  Cobb  and  £.  h.  Harris, 
for  plaintiff: 

The  sunstroke  of  which  insured  died 
occurred  in  all  results  or  eflccta,  of  all 
means  or  causes  that  were,  by  the  said  con- 
tract of  the  parties,  meant  to  be  injured 
against. 

Bryant  ».  Continental  Casualty  Co.  107 
Tex.  582,  LJ{.A.1916E,  945,  182  S.  W.  073, 
AniL  Cat.  1818A,  517 ;  Pack  v.  Prudential 


CaBUslty  Co.  170  Ky.  47,  L.ILA.lDiaE,  !1j2, 
185  S-  VV.  400;  Gallagher  v.  FideUiy  &  C. 
Co.  163  App.  Div.  oaQ,  148  N.  Y.  Su|>p. 
1016;  Continental  Casualty  Co.  v.  JohuBun, 
74  Kan.  129,  6  L.B.A.(N.S.)  609,  118  Am. 
St.  Rep.  308,  35  Pac.  545,  10  Ann.  Cas. 
851;  Mather  v.  London  Guarantee  t  AccL 
Co.  123  Minn.  186,  143  X.  W.  963. 


West,  C,  Sled  the  following  opinion; 

This  was  a  suit  instituted  in  the  district 
court  of  Seminole  county  on  July  14,  1914, 
by  defendant  in  error,  plainti^  below, 
]  against  plaintiff  in  error,  defendant  below, 
to  recover  on  an  accident  insurance  contract 
issued  by  plaintiff  in  error  to  Hartley  M. 
Clark,  in  his  lifetime,  naming  the  defend- 
ant in  error  as  bene  tic  iary.  The  parties 
hereinafter  will  be  referred  to  aa  they  ap- 
peared in  the  court  lielow. 

Un  the  lUth  day  of  February,  1916,  cause 
was  tried  to  a  jury;  after  the  evidence  ol 
plaintiff  had  been  introduced,  defendant  de- 
murred to  the  evidence,  the  Bsnic  n"art  over- 
ruled, defendant  refused  to  olTer  any  testi- 
mony, and  Uiereupoii  the  court  instructed 
the  jury  to  return  a  verdict  in  favor  of 
plaintiff  for  $2,500.  Both  parties  filed  mo- 
tion for  new  trial,  and,  upon  consideration 
of  the  motion  for  new  trial  by  plaintiff,  the 
court  increased  the  judgment  from  92,-)00 
to  $3,000.  To  review  this  action  of  the 
court,  the  defendant  has  perfected  its  ap- 
peal. The  piaintiH  has  perfected  a  ctom 
appeal,  coniplaining  of  the  amount  of  the 
judgment. 

The  evidence  adduced  by  plaintiff  t«nded 
to  show  that  Hartley  M.  Clark,  the  de- 
ceased, was  a  healthy  person,  and  bad  been 
a  resident  of  Seminole  county  about  seven 
years;  that  on  July  19,  1914,  in  company 
with  George  Killigswortb,  the  deceased 
drove  to  tlie  country,  a  distance  of  about  0 
miles,  it  being  very  dry,  warm,  and  dusty, 
and  on  the  completion  of  the  journey,  or 
about  the  time  of  returning  home,  suffered 
a  sunstroke,  from  which  he  died  a  few  days 
later;  and  that  proof  of  loss  had  been  made 
as  provided  in  the  policy. 

Tlie  only  question  to  be  determined  by  the 
appeal  presented  by  the  defendant  is  the 
construction  of  paragraph  4  of  said  insur- 
ance contract,  and  whether  or  not,  under 
the  evidence  adduced  by  plaintiff,  the  de- 
fendant is  liable  thereunder.  Paragraph 
4  of  said  contract  is  as  follows:  "If  sun- 
stroke, freezing  or  hydrophobia,  due  in 
either  case  to  external,  violent,  and  acci' 
dental  means,  shall  result,  independently 
of  all  other  causes,  in  the  death  of  the  in- 
sured within  ninety  days  from  date  of  ex- 
posure or  infection,  the  conqtany  will  pay 
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said  priooipkl  aam  m  indetniiltjr  for  loM 
of  life." 

"SuDBb-oke"  is  defined  b;  the  New  Intar- 
TUitioual  Encfi-lopsdiii  as  IoUowb;  "Hie 
effect  produfNtd  upon  Uw  body  by  expoaure 
to  inteiiBe  heat,  whether  from  Ui«  bud,  from 
fumMsea,  or  from  tlie  atinofphere." 

The  UoiveTBal  Cyclopedia  furnished  thia 
deSnitioii:  "Ferer  due  to  excetsive  beat, 
but  moat  eommoiily  to  exposure  to  the  di- 
rect heat  of  the  eun;  indirect  BOlar  heat  or 
artificial  heat  may  have  the  Bane  effect." 

fiilling'B  National  Dictionary:  "A  popu- 
lar term  for  insoiation  or  beat  stroke," 

Gould's  Xew  Medical  Dictionary  gives 
the  fallowing  definition:  "A  condition  re- 
rtulting  from  exposure  to  the  heat  of  the 
sun,  or  to  heat  from  other  sources." 

A  number  of  other  medical  dictionaries 
give   practically   the   Bams   definition. 

An  ''accident"  i*  defined  bb  follows:  "An 
event   that   takes   place   aithout   one's   ex- 

"An  undesigned,  sudden,  and  unexpected 

"An  event  which  proceeds  from  an  un- 
known cause,  or  is  an  UDuaual  effect  of  a 
known    cause,    and    therefore    unexpected." 

It  will  be  noted  that  aunetroke,  freezing, 
and  hydrophol)ia  are  treated  in  the  game 
)>aragTeph  of  the  contract,  and  which  pro- 
videa  that  when  either  ia  suffered,  due  to 
external,  violent,  and  accidental  means, 
which  result.  Independent  of  all  other 
causes,  in  the  death  of  the  insured  within 
ninety  days  from  the  date  of  the  exposure 
or  infection,  the  company  will  pay  eaid 
principal  aum  b«  indemnity  for  the  death 
or  lofM  of  life;  *nd,  when  considered  to- 
gether and  in  the  light  of  their  connection 
with  each  other,  it  eeenia  to  us  that  the 
same  conditions  surrounding  either  of  the 
injuricH  above  referred  to.  in  thi^  clause 
of  the  contract  flxiuK  liability  on  the  com- 
pany, should  be  the  same  it  ia  easy  to 
understand  that  hydrophobia,  which  ii  due 
generally  t«  a  bite  of  an  animal,  would  be 
suffered  by  accidental  means,  unless  the  in- 
sured should  intentionally  subject  himaclf 
to  the  bite  of  an  animal  Buffering  from 
hydrophobia.  It  is  equally  clear  that  freez- 
ing would  be  considered  to  be  due  to  acci- 
dental meaiiB,  should  the  insured  suffer 
death  by  freezing  in  any  manner,  save  and 
except  when  he  subjected  himself  to  a  con- 
dition of  the  weather  or  climate  which 
would  necessarily  convey,  to  a  man  of  ordi- 
nary intelligence,  {probability  of]  death  by 
such  action. 

"Accidental  meane,"  aa  used  in  the  policy, 
aa  we  nnderstand  it,  denoted  "accidental 
cauae."  "Means"  and  "causs"  could  be  and 
were  intended  to  be  interchangeably  used 


in  this  policy,  ao  that,  if  the  sunstroke 
was  suffered  while  the  insured  waa  engaged 
in  his  usual  avocation  or  going  about  his 
affairs  in  an  ordinary  manner,  as  any  other 
person  might  have  been  imder  like  or  aimi- 
lar  circumstances,  and  did  not  intention- 
ally and  voluntarily  subject  himself  to  an 
intense  heat,  calculated  to  produce  sun- 
stroke, with  the  knowledge  that  ft  would 
probably  occur,  then  we  could  say  that  the 
sunstroke  was  Buffered  from  accidental 
means  or  accidental  cause;  that  is  to  say, 
that  "sunstrake,"  as  used  in  the  policy  and 
as  understood  by  the  insured,  was  treated 
in  the  nature  more  of  an  accident  than  as 
a  disease.  While  the  declaims  generally, 
with  a  few  exceptions,  hold  that  sunstroke 
is  a.  disease,  it  is  not  regarded  as  a  disease 
in  the  popular  mind.  In  the  common  under- 
standing of  the  insuring  public,  it  is  ac- 
counted a  kind  of  violent  personal  Injury, 
from  the  very  idea  of  sudden  and  external 
force  carried  by  the  word.  If  ciossed  by 
medical  authorities  aa  technically  a  disease, 
to  none  but  an  expert  medical  mind  would 
the  provisions  of  this  policy  have  carried 
this  significance.  Particularly  is  this  true, 
when  read  in  connection  with  the  other  two 
causes,  freezing  and  hydrophobia,  provided 
for  in  the  seme  clause  of  the  contract. 

We  have  read  some  few  cases  treating 
upon  this  subject,  none  of  which  to  onr 
mind  clearly  clarify  the  situation  preaented 
by  this  appeal. 

In  the  case  of  Continental  Casualty  Co. 
V.  Johnson,  decided  June  S,  lOOd,  by  the 
supreme  court  of  Kansas  74  Kan.  129,  6 
L,R,A.(N,S.)  600,  118  Am,  St  Rep.  SOS. 
85  Pac.  545,  10  Ann.  Cas,  831,  the  plaintiff 
in  error  in  that  case  being  the  same  a*  in 
this,  this  clause  was  under  consideration: 
'The  loss  of  .  .  .  time  as  above  pro- 
vided, due  solely  to  .  .  .  sunstroke  or 
freezing  dne  aolely  to  necessary  exposure 
while  engaged  in  his  occupation,  ahall  be 
deemed  to  be  due  to  external,  violent  and 
purely  accidental  causes,  and  shall  entitle 
the  insured  to  full  benefits  according  to  the 
terms  of  this   policy." 

The  only  question  in  the  Kansas  case  was 
as  to  whether  or  not  any  other  heat  force, 
other  than  that  of  the  direct  rays  of  the 
BUn.  was  covered  by  the  provisions  of  the 
policy  above  referred  to,  the  insured  in  that 
cane  having  suffered  injury  from  excessive 
beat  force  emanating  from  a  furnace.  The 
second  paragraph  of  the  syllabus  is  ae  fol- 
lows;  -'In  an  action  upon  an  accident  in- 
surance policy,  containing  a  provision  thai 
loss  of  time  due  to  sunstroke  should  be 
deemed  to  be  due  to  external,  violent,  and 
purely  accidental  cauaea,  and  should  entitle 
the  insured  to  full  tienefits  according  to  the 
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terms  of  tba  policj,  where  the  plaintiff's 
olaim  is  bued  upon  a  loss  which  he  alleged 
was  due  to  sunstroke,  he  is  not  precluded 
from  recovery  by  the  fact  that  hii  diaabil- 
ity  was  occaitianeu  by  ExpoHure  to  the  heat 
of  a  fui'nace,  not  to  that  of  the  sun." 

In  case  of  Bryant  v.  Continental  Casualty 
Co.  107  Tex.  582,  L.R.A.1B16E,  B45,  182 
S.  W.  67S,  Ann.  Caa.  ISISA,  517,  the 
second  paragraph  of  the  syUabus  ia  as 
follows:  ''In  such  case  the  term  'means' 
in  the  phrase  'due  to  accidental  msans,'  is 
used  in  the  sense  of  'cause,'  and  tbo  insurer 
is  liable  for  the  death  of  the  insured,  caused 
bf  closure  to  the  sun  and  humid  atmos- 
phere on  a  hot  day,  while  pursuing  his 
UBUuI  vocalion   in  an  ordinary  way." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language;  'If  sunstroke  is 
a  disease,  as  the  casualty  company  here 
contends,  that  is,  a  kind  of  brain  fever,  aud 
waa  BO  dealt  with  in  llie  present  policy,  its 
lontractioQ,  as  we  may  In  this  connection 
call  it,  from  exposure  to  exceseive  heat,  its 
uecepted  inducing  cause,  must  be  regarded 
ua  proceeding  from  a  purely  natural  cause, 
just  as  the  contraction  of  malaria  from  sub- 
jection to  the  conditions  which  produce  that 
form  of  disease  is  recognized  as  due  to  a 
natural  cause.  Itcgarded  as  a  disease,  and 
as  thus  naturally  produced,  there  is  no 
element  of  bodily  injury  about  it,  any  more 
BO  than  there  is  in  the  ordinary  disease  of 
malaria.  Neither,  in  this  view,  would  sun- 
stroke be  any  more  than  proper  subject  of 
risk  in  an  accident  policy  than  would  ma- 
laria; nor  would  tlie  proper  basis  of  liabil- 
ity under  such  a  policy  l>e  any  more  fur- 
nished by  death  resulting  from  it  than  by 
death  from  malaria. 

"The  history  of  accident  insurance,  as 
found  in  the  many  judicial  decisions  upon 
the  subject,  reveals  the  constant  denial  by 
accident  companies  of  any  liability  under 
the  ordinary  form  of  policy,  for  disease, 
though  accidentally  effected,  unless  proxi- 
mately caused  by  a  bodily  injury,  and  their 
constant  maintenance  of  the  proposition 
that  any  other  theory  of  their  liability  is 
opposed  to  the  general  scheme  of  accident 
insurance.  This  position,  generally,  has 
l>eea  austained  by  the  courts;  close  ques- 
tions liaving  at  times  arisen  as  to  whether 
tae  given  physical  condition  was  to  be  prop- 
erly deemed  a  bodily  injury.  Not  only, 
therefore,  is  insurance  against  disease,  as 
such,  not  within  the  general  scope  of  acci- 
dent insurance,  but  ei|ually  disease  cfTected 
by  accident  is  not  within  its  theory,  as  its 
interpretation  by  accident  conipanies  is  dis- 
closed in  the  denislonB,  unless  there  is  dis- 
tinotly  present  the  element  of  bodily  injury. 

"Under  thfl  contention  of.  the  casualty 
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company,  the  sunstroke  provlsioa  of  its 
policy  is  a  plain  contr'adiction  of  this  es- 
sential principle  of  the  character  of  insur- 
ance it  ia  intended  to  provide.  It  is  a 
repudiation  of  the  general  insuring  clause 
of  the  policy,  as  expressing  the  kind  of 
risk  wliicli  the  policy  covers,  the  risk  of 
'personal  bodily  injury  .  .  effected  by 
external,  violent,  and  accidental  means.' 
Accepting  the  company's  constmction  of  the 
policy,  it  is  in  the  poeition,  in  the  first 
place,  of  making  a  disease,  rather  than  a 
bodily  injury,  the  subject  of  an  accident 
risk,  and  further,  a  disease,  the  accidental 
causing  of  which  in  the  way  it  says  is 
necesBary  in  order  for  it  to  be  accidentally 
effected,  would  present  no  element  whatever 
of  bodily  injury,  with  the  accident,  id 
truth,  not  directly  causing  the  disease,  but, 
at  most,  only  producing  a  condition  favor- 
aUe  for  its  being  incurred. 

"Hydrophobia  is  a  disease.  But  its  com- 
mon cause  is  the  bite  of  an  animal,  a  bodily 
injury;  and  its  inclusion  in  the  policy  is 
therefore  to  be  logicaJly  accounti-d  for.  It 
is  generally  thought  of  as  a  kind  of  csbu- 
alty.  But  why  was  sunstroke  here  made 
the  subject  of  aecident  insurance,  in  which 
the  nature  of  the  risk  ia  some  form  of  bodily 
injury,  if,  in  the  construction  of  the  policy. 
it  is  to  be  considered  as  a  disease,  and  is 
hence  without  any  element  of  bodily  injury 
in  its  causeT  It  was,  in  our  opinion,  ex- 
pressly designated  as  a  riek,  not  as  a  dis- 
ease, but  for  the  purpose  of  avoiding  the 
effect  of  those  decisions  which  have  held  it 
to  be  a  diiieaBe, — in  adoption  of  its  popular 
conception  as  a  apecies  of  personal  injury, 
capable  of  accidental  occurrence,  and  there- 
fore properly  a  subject  of  this  kind  of  in- 

The  evidence  in  this  case  diseloeee  that 
the  deceased  was  not  engaged  in  any  un- 
usual, extraordinary  undertaking,  or  any 
violent  or  extraordinary  physical  exertion. 
upon  the  day  he  suffered  the  sunstroke  from 
which  he  died.  He  was  merely  going  about 
hia  affairs  in  an  ordinary  manner,  engaged 
upon  this  day  as  any  other  person  might 
have  beer,  under  like  circumstances, 

Iliere  wag  no  external,  violent,  and  acci- 
dental cause  which  contributed  to  the  sun- 
stroke suffered,  in  the  sense  as  contended  by 
plaintiff  in  error.  As,  for  instance,  if  tli'e 
deceased  had  gone  out  in  a  top  hopgy  on  the 
day  in  question,  and  accidentally  run 
against  a  limb  and  knocked  the  top  off. 
and.  by  resBon  of  this  more  direct  exposure 
to  the  sun's  rays  than  was  contemplated  by 
him  upon  the  b^inning  of  his  journey,  this 
would  have  been  an  accidental  means  which 
contributed  to  the  accidental  result;  or.  if 
he  had  had  a  runaway  and  been  compelled 
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to  walk  iu  the  hot  sun  for  a  long  distance, 
tha.t  would,  as  tliey  contend,  have  been  tui 
HCcideutal  means,  which  resulted  in  or  con- 
tributed to  on  accidental  result,  oi,  if  he 
had  had  a  runaway  and  suffered  an  injury 
from  n'hich  he  had  been  compelled  to  lie  in 
the  sun,  and  thereh;  suffered  the  gunatroke, 
then  that  would  be  an  ascidental  means 
which  produced  tbe  accidental  result;  or 
any  other  uo  fore  seen  accident,  which  in- 
creased the  liability  of  the  deceased  to  suf- 
fer Bunatroke,  not  contemplated  by  him 
upon  the  begianing  of  his  journey,  then  it 
is  admitted  that  the  company  would  have 
been   liable. 

We  do  not  concur  in  this  view.  In  the 
first  place,  when  you  consider  sunstroke  in 
connection  with  freezing  and  hydrophobia, 
as  stipulated  in  the  coutract,  and  the  fur- 
ther fact  that  sunstroke  is  an  accident, 
that  is,  "it  is  an  event  that  takes  place 
without  one's  foresight  or  expectation;" 
'*an  unde digued  and  unexpected  event;" 
"an  event  which  proceeds  from  an  unknown 
cs.u8e  or  an  unusual  elTect  of  a  known  cause, 
and  therefore  unexpected" — was  it  not  cov- 
ered by  the  contract?  Insurance  contracts 
should  be  conutTued,  where  there  is  doubt 
as  to  their  exact  meaning,  against  the  in- 
surer and  in  favor  of  the  insured.  These 
contracts  are  the  contracts  of  insurance 
companies,  and  are  drawn  with  a  great  deal 
of  oire,  and  always  in  light  of  the  various 
judicial  constructions  placed  upon  them; 
they  are  often  ehanged,  as  appears  to  have 
lieen  done  by  the  plaintiff  in  error  in  this 
i-ase,  as  will  be  noted  by  a  comparison  of 
the  contract  before  us,  and  the  one  in  the 
Kansas  case  hereinbefore  referred  to.  They 
are  drawn  to  invite  the  most  favorable  con- 
sideration of  the  insuring  public,  with  as 
little  liability  as  possible.  And,  as  waa 
said,  the  provisions  generally  of  insurance 
contracts  are  so  drawn  as  "to  make  proailae 
to  our  ear  and  break  H  to  our  hope." 

In  view  of  the  mechanical  construction  of 
paragraph  4  of  the  contract  in  question,  in 
placing  sunstroke,  fretzing,  and  hydropho- 
bia in  the  same  paragraph,  and  providing 
that,  in  case  of  death  caused  by  either,  due 
to  external,  violent,  and  accidental  means, 
the  company  would  pay  the  principal  sum 
as  indemnity  tor  loss  of  lite,  it  being  so 
very  apparent  that,  if  deceased  had  lost 
his  life  by  freezing  in  such  a  way  that 
death  from  said  cause  was  without  insured's 
expectations  or  was  undesigned  hy  him,  or 
was  an  unusual  happening  from  a  known 
cnuse,  the  liability  of  the  company  would 
have  been  fixed  and  established,  and  this 
would  have  been  true  had  deceased  lost  his 
life  by  hydrophobia,  then  why  not  when 
death  resulted  from  sunstrokel     Was  not 
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the  sunstroke  suffered  by  the  deceased  an 
event  that  took  place  without  his  expecta- 
tion, undesigned  and  unexpected?  Is  not 
tiiia  the  reasonahie  construction  to  place  on 
this  contract,  in  the  light  of  iw  t:untex.lT 
If  not,  why  waa  it  placed  in  the  same  para- 
graph with  the  other  two  diseases  or  in- 
juriea,  whichever  you  are  pleased  to  call 
them,  requiring  this  particular  construc- 
tion? To  place  any  other  construction 
upon  this  feature  of  the  liability  assumed 
by  tika  company  would  practically  read  it 
out  of  the  contract;  and  we  therefore  hold 
that,  imtamuch  as  the  evidence  tended  to 
show  that  the  deceased,  on  tlie  day  in  ques- 
tion, was  going  about  his  affairs  in  an  ordi- 
nary manner,  waa  engaged  in  no  unusual  or 
unnecessary  exposure,  and  the  sunstroke 
was  without  the  expectation  of  tlie  insured, 
was  undesigned  by  him,  and  was  an  unusual 
happening,  the  same  was  suffered  by  "ex- 
ternal, violent,  ftnd  accidental  means,'' 
within  the  meaning  of  the  policy;  and  we 
accordingly  hold  that  the  defendant  was 
liable  upon  this  contract,  under  the  evidence 
adduced  at  the  trial. 

Upon  the  cross  ^peal  of  the  plaintiff,  the 
only  question  to  be  determined  is  the 
amount  of  the  recovery,  and,  in  order  to 
determine  the  same,  it  will  be  necessary  to 
notice  the  evidence  in  connection  with  the 
following  clause  of  the  contract:  "Each 
causecutive  full  yesir  which  this  policy  shall 
be  caxried  without  default  in  payment  of 
premium  therefor  shall  add  10  per  cent  to 
tb,e  indemnities  payable  under  part  IL,  but 
the  total  of  such  additions  shsll  not  exceed 
60  per  cent." 

That  is,  it  was  provided  in  the  contract 
that,  each  consecutive  full  yesr  which  said 
contract  was  carried  without  default  in 
payment  of  premium,  there  should  be  added 
10  per  cent  to  the  indemnity  payable;  in 
other  words,  the  face  of  the  policy,  which 
was  originally  $2,500,  would  be  increased 
$260  each  year  that  the  premium  was  paid 
without  default,  until  the  same  should  be 
increased  60  per  cent  or  to  the  amount 
of  83,750. 

It  is  a  general  proposition  of  law  that  a 
condition  precedent  to  plaintiff's  right  to 
recover,  or  determining  the  amount  which 
he  may  recover,  must  be  pleaded  and  prov- 
en, in  order  to  make  out  his  caso;  while 
a  condition  subsequent  is  generally  a  mat- 
ter of  defense,  and  plaintiff  is  not  required 
to  allege  and  prove  same.  In  other  words, 
as  we  understand  it,  it  was  a  condition 
precedent,  in  order  for  the  policy  to  be 
increased  $250  a  year,  that  the  premium 
should  bo  paid  without  default. 

A  condition  precedent  in  a  contract  is  an 
act  to  be  performed  by  one  party  before  the 
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accruing  of  a  liability  o(  the  other  party, 
and  it  must  be  pleaded  and  proved.  Cbitty, 
Contr.  11th  Am.  ed.   1083. 

"A  condition  irhich  itiust  be  performed 
before  the  agreement  of  the  parties  becomes 
a  valid  and  binding  contract  is  a  condition 
precedent,  and  must  be  alleged  in  the  decla- 
ration or  complaint,  and  performance  there- 
of proved  by  the  plaintiff,  or  he  cannot 
recover  on  the  contract.  Thie  rule  is  ele- 
mentary, llie  reaaoD  of  the  rule  is  that 
pertormancu  of  the  condition  is  a  conetitn- 
ent  and  indispensable  part  of  the  right  of 
action.  The  condition  being  unperformed, 
there  is  not,  and  never  was,  any  cause  of 
action."     Gould,  Pleading,  c.  "f,"  %   13. 

"A  condition  precedent  calls  for  the  per- 
formance of  some  act  or  the  happening  of 
some  event  after  the  terms  of  the  contract 
have  been  agreed  upon,  before  the  contract 
shall  take  effect;  that  is  to  aay,  the  con- 
tract is  made  in  form,  but  does  not  become 
operative  as  a  contract,  until  some  future, 
specified  act  is  performed,  or  some  subse- 
quent event  occurs.  Hence  it  is  said:  'A 
condition  precedent  doth  get  and  gain  the 
thing  or  estate  made  upon  condition  b;  the 
performance  of  it,  as  a  condition  subsequent 
keep*  and  continues  the  estate  by  the  per- 
formance of  the  condition.'  "  Jacob's  Law 
Diet.   "Condition." 

In  other  wards,  this  clause  of  the  con- 
tract being  for  the  benefit  of  the  insured, 
and  inuring  to  him  only  upon  condition 
that  he  perform  certain  acts,  as  specified 
in  the  contract,  the  burden  was  naturally 


upon  plaiatiff  to  show  by  the  evidence  that 
the  premiums  had  been  paid  without  de- 
fault. She  did  introduce  evidence  to  show 
that  the  last  two  years  the  premiums  were 
paid  when  due,  without  default;  but  as  to 
whether  or  not  the  premiums  for  the  first 
three  years  were  paid  when  they  became  due 
was  not  apparent. 

It  is  our  opinion  that,  in  order  to  recover 
under  this  clause  of  the  policy,  any  addi- 
tional benefits,  it  was  incumbent  upon  the 
plaintiff  to  show  that  the  premiums  had 
been  paid  promptly,  without  default,  and. 
in  the  absence  of  such  proof,  the  plaintiff 
could  not  recover  this  additional  indemnity 
for  the  three  years  that  the  evidence  failed 
to  show  that  the  premiums  had  been  paid 
without  default. 

Inasmuch  as  the  court  rendered  judg- 
ment for  the  two  years  in  which  the  evi- 
dence showed  there  was  no  default  in  the 
payment  of  the  premiums,  we  accordingly 
hold  that  the  court  committed  no  error  in 
refusing  to  enter  judgment  for  the  addi- 
tional indemnity  for  the  three  years  that 
the  evidence  of  plaintiff  failed  to  show  the 
premiuma  were  paid  without  default. 

Finding  no  error,  judgment  of  the  lower 
court  is  in   all   things  afflrmed. 

Per  Curiam: 
Adopted  in  whole. 


LESTER  H.  DARWIN  as  State  Fish  Com- 


(—  Wash.  — ,  173  Pac.  29.) 

War  —  rights  of  alien  enemies. 

1.  A  resident  citizen  of  Austria-Hung&ry 

whose  business  is  fishing  in  the  public 
waters  of  a  state  is  entitled  to  a  license  to 
pursue  such  business  as  authorized  by  the 
state  of  his  residence,  under  the  proclama- 
tion of  December  11,  1S17,  that  so  long  as 
citizans  of  that  government  shall  conduct 
themselves  in  accordance  with  lew  they 
shall  Ijc  undiBturbed  in  the  peaceful  prose- 
cution of  their  lives  and  occupations. 
For  other  cases,  see  War,  in  Pig.   1—52  y 


Mandamos  —  rigbt  of  alien  enemy. 

2.  A  resident  alien  enemy  who,  under  the 
law,  has  a  right  to  a  license  to  pursue  liis 
usual  occupation,  may  maintain  a  proceed- 
ing for  writ  of   mandamns  to   compel   its 


I,  tet  War,  in  Dig.  1-oi  .V. 


Note. — The  rights  of  alien  ( 
litigants  are  fully  discussed  in  a  note  i 
UR.A.ISISB,  189,  and  its  continuation  i 
r^.R.A.1918E,  801. 

L.R.A.1B18F. 


(Mackintosh,  J,,  dissents.) 
(May  10,  191S.) 

APPLICATIOK  for  a  writ  of  mandate  to 
require    respondent    to    issue    a    pur^ 
seine  fishing  license.     Writ  to  issue. 
The  facts  are  stated  in  the  opinion. 
Mr.  Clinton  W.  Howard,  for  relator: 
In    the   absence  of   legislative    action   i>r 
e>:<'eutive    proclamation,    the    modern    cimd- 
mon   law   rule   is  that  resident  subjects  of 
alien  countries  who  are  permitted  to  entsr 
and   remain   under   licenEW,   express   or   im 
plied,   and   who   arc   neither   by   lepislslivp 
act   nor  executive   proclamation,   either  in- 
dividually or  as  a  class,  expressly  designated 
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as  alien  enemies,  are  in  fact  r^arded  as 
neutral  or  alieo  friends,  and  OMy  parens 
their  usual  occnpation*  and  maintain  ac- 
tiona  in  tbe  courts  of  ths  country- 
Porter  V.  Freudaiberg  [1015]  1  K.  B. 
S.-i7,  6  B.  R.  a  54B,  [1915]  W.  N.  43, 
84  L.  J.  K-  B.  N.  S.  1001.  112  L.  T.  N.  6. 
313,  31  Times  L.  R,  162,  GB  vSoI.  Jo.  218. 
20  Com.  Caa.  186,  Ann.  Ca».  1B17C,  216; 
Clarke  v.  Morev,  10  Joltns.  09. 

Tlie  Btatue  of  resident  aubject*,  a«  fixed 
hy  nets  of  Congress  and  prodamatJMia,  de- 
termines the  limitati<HiH  and  the  rights 
and  privileges  of  such  subjects,  and  also 
the  course  of  conduct  to  be  pursued  toward 
them  hy  the  United  States,  the  severaJ 
btateH,  and  the  citizens  thereof. 

Hamilton  v.  Dillin,  21  Wall.  73,  87,  88, 
22  L.  ed,  .i2fi,  530,  531;  Ex  paxte  Graber, 
247  Fed.  882;  Lockington  v.  Smith,  Pet. 
C.  C.  400,  I'^d.  Caa.  No.  8,448 1  Posaelt  v. 
D'Esphrd,  87  N.  J.  Eq.  671,  100  Atl.  893; 
Viola  V.  Mackenzie,  M.  &  Co.  Rap.  Jud.  Que- 
bec, 24  B.  R.  31,  24  D.  L.  H.  208;  Topay  v. 
Crow'B  Neat  PaBB  Coal  Co.  20  Weat.  L.  H. 
(Can.)  555,  18  D.  L.  R.  784;  Fritz  Sehultz, 
Jr.  Co.  V.  Raimea  &  Co.  90  Miac.  020,  104 
N.  T.  Supp.  454-,  Arndt-Ober  v.  Metropoli- 
tan Opi-ra  Co.  102  Misc.  320,  189  N.  Y. 
Supp.  304;  Speidel  v.  N.  Baretow  Co.  243 
Fed.  621. 

Even  those  persons  or  class  of  persona 
defined  aa  enemies  or  aa  allies  of  enemies 
may  be  specially  licensed  by  the  President, 
and  may  sue  in  the  courts  so  far  as  the  sub- 
ject of  the  action  arises  solely  out  of 
the  buBineas  transacted  'within  the  United 
States  under  tbc  lioense,  and  ao  long  aa  the 
license  remains  in  force. 

Keppelman  v.  Eeppelman,  —  N.  J.  Bq. 
— ,  103  Atl.  27. 

There  is  certainly  no  Federal  or  state 
policy  to  be  eubserred  in  limiting  the  food 
fcuppiy  by  preventing  fishing,  and  the  Food 
Act  of  August  10,  1917,  is  in  letter  and 
spirit  entirely  to  the  contfary. 

The  Hsbana.  1T6  U.  S.  877,  088,  44  L. 
ed.  320,  323,  20  Sup.  Ct.  Rep.  200. 

The  decision  of  the  Federal  authorities 
that  loyal  resident  subjects  of  Austria- 
Hungary  are  qualilled  and  that  a  neceasilf: 
exists  for  tiieir  engaging  in  the  fishing  busi- 
ness, are  flndinge  of  fact  that  cannot  be 
reviewed  by  the  courts- 
Ex  parte  Graber,  247  Fed.  882. 
Messrs.  W.  V.  Tanner,  Attorney  Gen- 
eral, and  Glen  J.  Falrbrook  for  respond- 

Moant,  J.,  delivered  the  opinion  of  the 

Thia  is  on  application  for  a  writ  of 
mandate  to  require  the  fish  commissioner 
flf  this  state  t«  issue  to  the  relator  a  purse 

Ii.R.A.1918F. 


seine  fishing  license  for  tba  Pugat  Bound 
district  tor  the  ourreot  yetr. 

The  facts  are  conceded  as  foUove:  The 
relator  b  a  native  of  Austria-Hrngkry.  He 
came  to  the  United  States  in  May,  1B13, 
and  since  June  of  that  year  has  been  an 
actual  resident  of  this  at«te.  On  the  2l)th 
day  of  Deeember,  1913,  he  regularly,  and 
in  the  manner  required  by  taw,  declared 
his  intention  to  beoomo  a  citisen  of  the  Unit- 
ed States.  Since  the  year  1914,  and  during 
the  years  1016,  1918,  and  1017,  his  regular 
occupation  has  been  that  of  a  salt  water 
fisherman,  working  on  fishing  appliances  in 
the  I'uget  Sound  district  under  fishing 
licensee  issued  by  the  respondent.  He  owns 
property  in  the  city  of  Tacoma,  is  a  married 
man,  forty-five  years  of  age,  having  (our 
children,  two  of  whtan  were  born  in  Austria- 
Hungary,  and  the  two  youngest  were  born 
in  this  state.  On  April  16.  1918,  npon 
application  therefm:  to  the  United  States 
F«>d  Administration,  a  fisherman's  license 
was  issued  to  the  relator  by  that  adminis- 
tration, authoriiing  the  relator  to  engage 
in  the  business  of  catching  and  distributing 
salt  water  fish.  On  the  29th  day  of  April, 
1918,  the  relator  applied  to  the  respondent, 
who  is  the  duly  qualified  and  acting  fish 
commissioner  »f  this  state,  tor  a  pane 
eaiae  fishing  license  for  the  district  of 
Puget  Sound,  and  tendered  the  amonnt  re- 
quired by  law  to  ba  paid  therefor.  The 
applieation  was  denied  for  the  reason  that 
the  applicant  was  not  a  naturaltted  citizen 
of  the  United  States,  but  a  citizen  of  Aus- 
tria-Hungary, with  which  country  the 
United  States  are  at  war. 

This  application  is  resisted  by  the  at- 
torney general,  upon  behalf  of  the  reapond- 
ent,  upon  the  grounds  that  the  relator 
is  an  alien  enemy  sjid  therefore  is  not  en- 
titled to  maintain  this  proceeding,  and 
under  the  law  is  not  entitlrd  to  the  license 
from  this  state.  The  statute  of  this  state 
(Rem.)  Code,  §  6160-^3)  provides  that: 
"No  license  for  taking  or  catching  salmon 
or  other  food  or  shell  fish  required  by  this 
act  shall  be  iaaued  to  any  person  who  is 
not  a  citiz^i  of  the  Unit«d  States  of  the 
age  of  eighteen  years  or  over,  nntess  such 
person  has  declared  hie  intention  to  become 
a  citizen,  and  ia  and  has  been  an  actual 
resident  of  the  state  for  one  year  immedi- 
ately preceding  the  application  for  aueh 
license.  ..." 

It  is  plain  under  this  provision  of  the 
statute  that  the  relator,  l>eing  an  actual 
resident  of  the  state  for  more  than  one 
year  prior  to  the  application,  and  having 
declared  his  intention  to  become  a  citizm 
of  the  United  SUtes,  is  entitled  to  the 
licenne  he  seeks  unless  the  fact  that  this 
country   is   at   war   with   Austria-Hnngsry 
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impels  the  suspension  of  the  statute  in  bo 
far  as  appHcBtits  are  not  citizens  ol  the 
United  States.  On  December  7,  1017,  thR 
CoDgrOBS  of  the  United  States  ptLBsed  a 
reaolutioa  that  a  atate  of  war  is  declared 
to  eiiat  hetweMi  the  United  States  of  ;\inBr- 
icfl.  and  the  imperial  and  royal  Anstro-Hun- 
garian  gorernment.  Thereafter,  on  Decem- 
ber 11,  1917,  the  Preeident,  in  pureuance 
of  that  reBoIution  and  in  pursuance  of  gS 
40fl7-4070,  of  the  Revised  Statute*  of  the 
United  States,  Comp.  Stat.  1916,  S8  7B1S- 
7S18,  relative  to  natives,  citizens,  deniEens, 
or  subjects  of  a  hostile  natiini  or  ^vern- 
ment,    issued    a    pToclamatiou    as    follows : 

"Now,  therefore,  I,  Woodrow  Wilson,  Pres- 
ident of  the  United  States  of  America,  do 
hereby  proclaim  to  all  whom  it  may  crai- 
cern,  that  a  state  of  war  exists  between  the 
United  States  and  the  imperial  and  r<^al 
Auatro- Hungarian  government;  .  .  . 

"Aad,  acting  under  and  by  virtue  of  the 
authority  vested  in  me  by  the  Constitution 
of  the  United  States  and  the  aforesaid  Bec- 
tions  of  the  Revised  Statutes,  I  do  hereby 
further  proclaim  and  direct  that  the  con- 
duct to  be  observed  on  the  part  of  the 
United  States  towards  all  natives,  citiixng, 
denizens,  or  subjecte  of  Austria-Hungary, 
being  males  of  the  age  of  faurte?n  years 
and  upwards,  who  shall  be  within  the 
United  States  and  not  actually  natural- 
iied,  shall  be  as  folloifB! 

"AH  natives,  dtizens,  denlEenb,  or  sub- 
jects of  Austria-Hungary,  being  males  of 
fourteen  years  and  upwards,  who  shall  be 
within  the  United  States  and  not  actually 
naturalized,  are  enjoined  to  preserve  the 
peace  towards  the  United  States  and  to 
refrain  from  crime  a^inst  the  public  safe- 
ty, and  from  violating  the  laws  of  the 
United  States  and  of  the  states  and  terri- 
tories thereof,  and  to  refrain  from  actual 
hostility  or  giving  information,  aid.  or  com- 
fort to  the  enemies  of  the  United  States. 
and  to  comply  strictly  with  the  regulations 
which  are  hereby  or  which  may  be  from 
time  to  time  promulgated  by  the  President; 
■nd  BO  long  as  they  shall  conduct  them- 
selves in  accordance  with  law,  they  shall  be 
undisturbed  in  the  peaceful  pursuit  of 
their  lives  and  occupations,  and  be  accorded 
the  consideration  due  to  all  peaceful  and 
law-abiding  persons,  except  so  tar  as 
restrictions  may  be  jiecessary  for  their  own 
protection  and  for  the  safety  of  the  United 
States;  and  towarde  such  of  said  persons  as 
conduct  themselves  in  accordance  witii  law, 
all  citizens  of  the  United  States  are  enjoined 
to  preserve  the  peace  and  to  treat  them 
with  all  such  friendliness  as  may  be  com- 
patible with  loyalty  and  allegiance  to  the 
United  States. 

"And   all   nativeB,    citicens,    denizens   or 
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subjeeta  of  Austria-Hungary,  being  males 
of  the  age  of  fourteen  years  and  upivanls, 
who  shall  be  within  the  United  States  and 
not  actually  naturalized,  who  fail  to  con- 
duct themselves  as  so  enjoined,  in  addition 
to  all  other  penalties  prescribed  by  law, 
shall  be  liable  to  restraint,  or  to  give  secur. 
ity,  or  to  remove  and  depart  from  the  United 
Stated  in  the  manner  prescribed  by  gg  4(169. 
and  40T0.  of  the  Revised  Statutes,  and  as 
prescribed  in  regulations  duly  promulgated 
by  the   President; 

"And  pursuaot  to  the  authority  vested 
in  me,  I  hereby  declare  and  establish  the 
following  regulations,  which  I  And  neces- 
sary in  the  pretnisea  and  for  the  public 
safety : 

"  ( 1 )  Ko  native,  citizen,  denizen,  or  sub- 
ject cif  Austria-Hungnry  tieing  a  male  of 
the  age  of  fourt«en  years  and  upwards  and 
not  actually  naturnlixed,  shall  depart  from 
the  United  States  until  he  shall  have  re- 
ceived such  permit  as  the  President  ahall 
prescribe,  or  except  under  order  of  a  court, 
jndg<;  or  justice,  under  gg  4066  and  40T0  of 
the  Revised  Statutes; 

"(2)  No  such  person  shall  land  in  or 
enter  the  United  States,  except  under  such 
restrictions  and  at  such  places  as  the 
President  may  prescribe; 

"(S)  Every  BUch  person  of  whom  there 
may  be  reaHonahle  cause  to  believe  that  he 
is  aiding  or  about  to  aid  the  enemy,  or 
who  may  be  at  large  to  the  danger  of  the 
public  peace  or  safety,  or  who  violates  or 
attempts  to  violate,  or  of  whom  there  is 
reasonable  ground  to  believe  that  he  is 
about  to  violate,  any  r^ulation  duly  pro- 
mulgated by  thePresident,  or  any  critninal 
law  of  the  United  SUtes,  or  of  the  aUtes 
or  territories  thereof,  will  be  subject  to 
summary  arrcBt  by  the  United  States  mar- 
shal, or  his  deputy,  or  such  other  officer 
88  the  Fresident  shall  designate^  and  to 
confinement  in  sucli  penitentiary,  prison, 
jail,  military  camp  or  other  place  of  deten- 
tion as  may  be  directed  hy  the  President 

"This  proclamation  and  the  regulations 
herein  contained  shall  extend  and  apply  to 
all  land  and  water,  continental  or  insular, 
in  any  way  within  the  jurisdiction  of  the 
United  States." 

On  the  next  day  after  this  proclamation 
was  isBued,  the  Attorney  GcncrHl  of  the 
United  States,  leferring  to  it,  said:  '"rhis 
proclamation  dilTera  from  the  preceding 
proclamation  relating  to  the  subjects  of 
the  German  Empire  in  that,  while  it  au- 
thorizes the  arrest  and  internment  of 
any  subjects  of  the  dual  Empire  whose  con- 
duct may  be  a  menace  to  the  safety  of  the 
country,  the  only  restrictions  which  it  con- 
tains are  prohibitions  against  either  enter- 
ing or  leaving  the  United  States  withont 
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first  obtaining  permission.  Uuiy  aubjeota 
of  AuatTia-Hungary  have  already  denjon- 
Btlmted  their  strong  loyalty  to  thia  country 
by  their  faithfulnesa  in  industrial  work, 
their  organiMtion  of  recruiting  cMumitteeg, 
and  in  wrvice  with  our  armies.  For  the 
present,  therefore,  no  reatrictions  will  be 
placed  upon  the  movements  of  subjects  of 
Austria-Hungary.  They  are  not  subject  to 
the  reetrictions  of  the  previous  proclamar 
tiona  relating  to  German  enemy  aliens; 
they  will  be  permitted  to  reside  and  labor 
in  prohibited  areas  and  to  travel  freely 
without  molestation.  Only  those  who  are 
dangprous  or  disloyal  are  subject  to  arrest." 

It  wema  plain,  under  this  proclamation, 
that,  though  fhe  relator  may  he  an  alien 
enemy  becauae  he  hsn  not  been  naturalized, 
yet  there  is  nothing  in  thia  proclamation 
which  treats  a  native  of  Austria -Hungary 
as  an  alien  dangerous  to  the  peace  and  safe- 
ty of  the  country.  Tlie  proclamation  de- 
clares, with  reference  to  such  persons,  that; 
"so  long  BB  they  shall  conduct  themselves 
in  accordance  with  law,  they  shall  be  undis- 
turbed in  the  peaceful  pursuit  of  their  livee 
and  occupations  and  be  accorded  the  con- 
sideration due  to  all  peaceful  and  law-abid- 
ing persons.   .  .  . 

And  thati  "All  citizens  of  the  United 
States  ara  enjoined  to  preserve  the  peace 
and  to  treat  them  with  all  such  friendti- 
uesB  as  may  be  compatible  with  loyalty 
and  allegianoe  to  the  United  States." 

So,  it  is  apparent  that  this  proclamation 
recognizes  such  persona  as  friendly  aliens, 
and  not  as  alien  enemies.  That  the  tegia- 
lature  may  prohibit  any  but  citizens  of  this 
state  and  of  the  United  States  from  reoeiv- 
fag  a  fishing  Hceuee  within  the  state  ad' 
mits  of  no  doubt.  It  has  not  done  so. 
That  the  Federal  governtoent  may  estab- 
lish the  atafua  of  a  subject  of  an  memy 
country  residing  within  tlie  United  States 
also  admits  of  no  douiit.  It  has  done  so 
by  aiithotizing  the  proclamation  above  quo- 
ted. That  the  Federal  government,  or  the 
Fr<>eident  of  the  United  States  under 
authority  of  Congress,  may  nullify  the 
statute  with  reference  to  permitting  privi- 
leges to  aliens  who  have  declared  their  in- 
tention to  become  citizens  of  the  United 
States,  admits  of  no  doubt.  In  our  opinion, 
this  has  not  been  done.  But  before  the 
terms  of  the  statute  may  be  nullified  or 
suspended  by  Congress,  or  by  the  Presi- 
dent acting  nnder  authority  of  CongreBs, 
the  intention  to  do  so  must  be  clear.  We 
think  such  intention  is  not  clear.  On 
the  other  hand,  it  seems  entirely  clear  that 
the  proclamation  of  the  President  relating 
to  natives  of  Austria- Hungary,  quoted 
above,   intended   to  preserve   the   rights   of 
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such  persons  in  thia  country  to  follow  their 
peaceful  pursuits  and  occupationBi  snd  to 
accord  them  the  consideration  due  to  all 
peaceful  and  law-abiding  persons  under  the 
law  of  their  domicil.  As  confirming  this 
position,  the  Food  Administration,  acting 
under  authority  of  Congress,  hsS  issued 
to  this  relator,  knowing  his  national ity 
and  his  status,  a  license  "to  engage  in  the 
business  of  catching  and  distriliuting  salt 
water  fish,  shellflHh,  and  cruHtacL'ans." 

The  respiimient  urgues  that  it  was  the 
intcnLion  of  the  legislature,  in  enacting 
g  oloO — 43,  Rem.  (Jode,  above  quoted,  to 
confine  the  right  of  fishing  in  this  state  to 
citizens,  or  to  those  entitled  to  become 
citizens;  and  that,  since  g  21T1,  U,  S.  Rev. 
Stat.,  §  43Q2,  Comp.  Stat.  1B16,  providea; 
"No  alien  who  is  a  native  citizen  or  sub- 
ject, or  a  denizen  of  any  country,  state,  or 
sovereignty  with  which  the  United  States 
are  at  war,  at  the  time  of  hia  application, 
shall  be  then  admitted  to  become  a  citizen 
of  the  United  States,"  ^the  relator  is  not 
entitled  to  beeome  a  citizen  of  the  United 
States,  and  for  that  reason  the  respondent 
was  justffled  in  refusing  to  issue  the  license. 
It  is  true  relator  is  not  now  entitled  to 
be  admitted  to  citixensbip.  He  declared 
his  intention  to  become  a  citizen  in  Decem- 
ber. 1913.  The  time  of  residence  does  not 
expire  until  December,  1018.  Ha  will 
then  have  two  years  in  which  to  maJce  his 
final  proof  and  become  a  naturalized  citi- 
zen. So,  tt  is  apparent  that  the  relator 
may  not  at  this  time  become  a  citizen.  In 
due  time  he  may,  or  he  may  not,  as  future 
events  develop.  We  think  this  point  is 
entirely  immaterial,  because  the  statute 
says  a  person  who  has  declared  his  inten 
tion  to  l)ecnme  a  citizen  and  has  been  a 
resident  of  the  state  for  one  year  immedi- 
ately preceding  his  application  shall  be 
entitled  to  such  license.  The  legislature 
meant  what  it  said  in  that  respect.  It 
made  no  exceptions;  and  since  the  statute 
has  not  been  suspended  or  nullified  by  high- 
er authority  it  is  still  ia  force  aod  must 
be   followed. 

We  think  it  elear  that  Uie  relator  is  en- 
titled to  prosecute  this  action  for  the  writ. 
If  such  persons  shall  be  undisturbed  In 
the  peaceful  pursuit  ol  their  lives  and  oc- 
cnpetlons,  and  be  accorded  the  considera- 
tion due  all  peaceful  and  law-abiding  per- 
sons, we  think  it  follows  that  they  are 
authorized  to  maintain  actions  to  secure  to 
themselves  their  lawful  occupations.  Fritz 
Schultz,  Jr.  Co.  V.  Raimes  &  Co.  tl9  Misc. 
8»t,  1S4  N.  Y.  9upp  454;  id.  100  Misc.  097. 
]fl6  N.  Y.  Supp.  567:  Speidel  ».  N.  Barstow 
Co.  (D.  C.)  243  Fed.  021;  Porter  v.  Freu- 
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denberg  [Ifllg]  1  K.  B.  S5T.  6  B.  B.  C.  54S,        ftfacfclntosh,  J.,  diMenting: 

(1915}  W.  N.  43,  94  L.  J.  K.  B.  N.  S.  1001,        The  relator,  being  a  subject  of  a  countrT 

112  L.  T.  N.  S.  813,  31  Times  L.  R.  1«2,  69     with  wliich  we  are  at  war.  cannot  rwort  to 


Hot.  Jo.  216,  eo  Com.  Cas.  1S9,  Ann.  Cas. 
19I7C,  215, 

We  are  of  the  opinion,  therefore,  that  the 
relator  ia  entitled  to  the  license  and  ia 
authorized  to  maintain  the  action. 

Tile  writ  will  therefore  ieane  as  prayed 
for. 


our  courts.  As  I  read  it,  the  Presidettt'a 
proclamation  does  no  more  than  preserre  to 
the  subjects  of  Au atria-Hungary  the  privi- 
lege of  peaceful  life  and  work  in  this  coun- 
try, and  does  not  attempt  to  abrogate  the 
rule  of  law  irbich  closes  our  courta  to  them 
during  war  time.     I  Uierefore  dissent. 


OKIaAHOMA  scpremk  cocht. 


GEORGE  A.  ELROD, 
(—  Okla.  — ,  173  Pac.  659.) 


Bills  and  notes  ^  extraneone  agree- 
ment  —  knowledge  —  eHert. 
U'here  the  consideration  for  a  n^otiable 
promissory  Dote  is  an  executory  contract 
to  deliver  certificates  of  stock  in  a  corpora- 
tion then  being  organized,  knowledge  of  the 
transaction  by  the  purchaser  of  such  note 
in  due  course,  before  maturity,  for  value, 
will  not  prevent  a  recovery  by  him,  in  case 
of  a  subsequent  breach  of  i.,!'  agreement  by 
reason  of  failure  and  inability  to  deliver 
the  certilicate  of  stock. 

For  other  cases,  see  Hills  and  Soles,  V.  b,  2. 
in  nig.  1-52  N.  S. 

(Jnne  11,  1616.) 

ERROR  to  the  District  Court  for  Xowata 
County  to  review  a  judgment  in  favor 
iif  dcfendunt,  and  overrutini;  a.  motion  for 
new  trial,  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
Mory  note.     Reversed, 

The  facta  are  stated  in  the  opinion. 
Messrs.  Glass  A  Weaver,  for  plaintiff.^ 

The  mere  failure  to  issue  a  certificaU 
does  not  release  the  subscriber,  and  is  no 
defense  to  an  action  on  his  subscription. 

1  Thomp.  Corp.  2d  ed.  §  774;  Butler 
University  v.  Scoonover,  114  Ind,  381,  6 
Am.  St.  Rep.  6B7.  16  N.  E.  642;  Kohlmetz 
V.  Calkins.  16  App.  Div.  518,  44  N.  Y.  Supp. 
1031;  San  Joaquin  Land  &  V.'.  Co.  v.  Beech- 
er,  101  Cal.  70,  35  Pac.  343;  Webb  v.  Bal- 


Headnote  by  Mn.sv,  J. 


Note.  —  For  failure  of  e:(ecutory  consid- 
eraticM   for   bill  or   note  as   affecting   pur- 
1  knowledge  of  the  character  of 


timore  Jt  E.  S.  R.  Co.  77  Md.  62,  39  Am. 
St.  Rep.  398,  26  Atl.  113;  ColumbU  Elec- 
tric Co.  V.  Dixon,  46  Minn.  463,  49  K.  W. 
244;  Nebraska  Exposition  Asso.  v.  Town- 
ley,  46  Neb.  893,  65  N.  W.  1062;  Burr  v. 
Uileox,  22  N.  V.  551;  Astoria  k  S.  C.  R. 
Co.  V.  Hin,  20  Or.  177,  25  Pac.  379;  Glenn 
V.  hosborough,  48  S.  C.  272.  26  S.  E.  611: 
Faducah  &  M.  R.  Co.  v.  Parks,  86  Tenn. 
.554,  e  S.  W.  842;  Dallas  Cotton  t  Woolen 
Co.  V.  Clancey,  4  Tex.  App.  Civ.  Cas.  (Will- 
son)  2fl3,  15  S,  W.  104;  1  Cook,  Corp. 
6th  ed.  g  138;  Gast  v.  King.  27  CMtla.  654, 
112  Pac.  967;  Huster  v.  Newkirk  OeiuDerr 
&  Ice  Co.  42  Okla.  440;  Woodruff  v,  Webb, 
32  Ark,  612;  Rudulph  v.  Brewer,  06  Ala. 
180,  11  So.  314;  Trigg  v.  Saxton,  —  Tenn. 
— ,  37  8,  W.  567;  SUte  Nat.  Bank  v. 
Cason,  39  La.  Ann.  866,  2  So.  BSl;  Sad- 
dler V.  White,  14  Ls..  Ann.  173. 

Messrs.  Sclm-abe  ft  Rajnuond,  for  de- 
fendant in  error: 

Defendant  had  a  good  defense  against 
the  note  in  the  handa  of  the  payee  tube 
company. 

1  Tliomp.  Corp.  2d  ed.  33  776,  776; 
Clark  V.  Continental  Iraprov.  Co,  57  Ind. 
135;  St.  Paul,  S.  k  T,  F,  R.  Co.  v.  Robbins. 
23  Minn,  439;  Pope  v.  Lake  County,  51 
Fed.  7(19;  Potts  v.  Wallace,  32  Fed.  272; 
McCord  V.  Ohio  k  M.  R.  Co,  13  Ind.  220: 
Burrows  v.  Smith,  10  N.  ¥.  550;  Knoxville. 
C.  G.  ft  L.  R.  Co.  V.  Knomille,  08  Tenn. 
1,  37  S.  W,  883;  Level  Ijind  Co.  v.  Hay- 
ward.  95  Wis.  101),  69  X.  W.  567;  Lathrop 
V.   Kneeland,  40  Barb.  432. 

Plaintiff  bank  took  the  note.  auhj«ct  to 
all  defenses. 

Lilly  V.  Hamilton  Bank.  20  L.R.A.(N.S.) 
558,  102  C.  C.  A.  1,  178  Fed.  53;  First 
Xat.  Bank  v.  Burns,  S8  Ohio  St.  434,  49 
L.R.A.(X.S.)  764;  Brookhouflo  v.  Union 
Pub.  Co.  73  N.  II.  308,  2  L,R.A.(\'.S.l 
am,  ni  Am.  St.  Rep.  623,  62  Atl.  219,  6 
Ann.  Cas.  670;  National  Security  Bank 
T.  Cu»hman,  121  Masa.  490;  Morris  v. 
Georgia  Loan  Sav.  t  Bkg.  Co.  100  Ga.  12, 
46  L.R,A.  506,  34  8.  E.  37B;  Anderson  T. 
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Kinler,  BO  Iowa,  5M,  SS  N.  W.  SOD;  Blfti>k 
Hills  Nat.  Bank  v.  Kellogg,  4  S.  D.  312, 
m  N.  W.  1071;  Barksdale  t.  Finney,  14 
Gratt.  333,  U  Mor.  Min.  Rep.  S41;  Lea 
V.  Iron  Belt  Mercantile  Co.  147  AIh.  4S1, 
8  L.R,A.(N.S.)  279,  lie  Am.  St.  Rep.  93, 
42  So.  415;  Firat  Nat.  Bank  v.  Blake,  60 
Fed,  78;  Oak  Grove  ft  S.  V.  Cattle  Co, 
Foster,  7  N.  M.  050,  41  Pac.  522;  Xowndea 
V.  City  Nat.  Bank,  S2  Conn.  8,  22  L.H.A. 
(N.S.)  408,  72  Atl.  150;  Niblack  v.  Coaler, 
ao  C.  C.  A.  IB,  47  U.  8.  App.  837,  80  Fed. 
506;  Farmers'  Bank  v.  Sallng,  33  Or.  394, 
.14  Pap.  laO;  Wilcon  v.  Pauly,  18  C.  C.  A. 
475,  37  r.  S.  App.  842,  72  Fed.  129;  City 
Nat.  Bank  v.  Martin,  70  Tex.  843,  8  Am. 
St.  Rep.  832,  8  S.  W.  507;  Cook  t.  American 
Tubing  ft  Webbing  Co.  28  R.  I.  41,  9  L.R.A. 
(N.S.)  193,  05  Atl.  841;  DiUv  T.  Dominion 
Nat.  Bank.  22  C.  C.  A.  376,  43  U.  8.  App. 
813,  75  Fed.  709;  Johneton  Fife  Hat  Co.  v. 
National  Bank,  4  Okla.  IT,  44  Pac.  192; 
Selma  Sav.  Bank  v.  Hailan,  187  lovra,  675, 
149  N.  W.  882;  Firtt  Nat.  Bank  v.  New 
-Milford,  36  Conn.  93;  5  Cyc  4G4;  Anl 
Lumber  Co.  v.  Oklahoma  State  Bank,  — 
Okla.  — ,  L.R,A.1918A,  528,  162  Pac.  723. 


Milcr,   J.,   delivered   the   opinion   of  the 

This  action  was  eommenced  by  plaintiffs 
in  error  as  plaintiffs  below,  to  recover  of 
defendant  In  error,  defendant  below,  the 
amount  due  upon  a  certain  negotiable  prom- 
issory note  executed  and  delivered  by  de- 
fendant to  the  Perfection  Tube  Sales  Com- 
pany, and  b;  it  indorsed  and  delivered  to 
plaint  iff  bank  for  value,  before  maturity. 
Defendant  denied  tliat  the  bank  became 
the  holder  of  the  not«  sued  on  for  value, 
and  in  due  course  of  business,  before  the 
maturity  thereof,  and  further  alleged : 
"Tfcat  said  note  Just  referred  to  -was  exe- 
cuted by  defendant  and  delivered  to  F.  B. 
Reynolds  and  A.  J.  Reynolds,  cashier  and 
assistant  cashier,  respectively,  of  the  Pro- 
ducers' National  Bank,  one  of  the  plaintiffs 
herein  upon  the  express  condition,  promise, 
and  agreement  that  said  note  was  not  to 
become  effective,  and  was  not  to  become  a 
binding  obligation  rai  the  part  of  the  de- 
fendant, until  the  delivery  to  the  said  F. 
B.  Reynolds  and  A.  J.  Reynolds,  as  officers 
and  a^nts  of  said  Perfection  Tube  Sales 
Company,  of  certificates  of  stock  in  said 
Perfection  Tube  Sales  Company,  in  the 
amount  and  of  the  value  of  81,000;  that 
said  c«rtlflcBtee  of  ahares  for  which  said 
note  was  eseeuted  by  defendant  were  never 
delivered  to  defendant,  and  defendant  has 
n«ver  recrived  any  consideration  whatever 
lor  tlie  cxeeution  of  said  note." 

There  waa  trial  to  a  jury,  verdict  for  de-  j 
fendant,   and   judgment    tjiercon.     Motion 


for  new  trial  being  overruled,  plaiutiS  h».'< 
appealed.  Of  the  numerous  assignments  of 
error  it  ie  necessary  to  ctmBider  only  one. 
We  think  the  motiM)  of  plaintiffs  for  h 
peremptory  instruction  should  have  been 
suutained.  The  execution  and  delivery  of 
the  note  was  admitted.  It  nan  indurseil 
and  delivered  liy  the  payee  to  the  bank  the 
day  fallowing  its  execution,  long  before 
maturity,  the  bank  paying  full  value  tliere- 
fot.  The  note  was  given  by  the  maker  in 
payment  for  a  subscription  in  the  amount 
of  the  principal  to  the  capital  stock  of  the 
payee,  then  being  organized.  F.  B.  Reynoldu 
and  A.  J.  Reynolds,  the  cashier  and  assistant 
cashier,  recpecttvely,  of  the  bank,  were  also 
i^^nts  of  the  tube  company,  and  solicited 
the  subscription  and  received  the  note.  The 
certificate  for  the  shares  of  stoek,  though  de- 
manded, was  never  delivered,  and  at  tho 
time  of  trial  the  company  was  insolveat. 
There  was  no  evidence  to  support  the  al' 
legation  of  the  answer  of  an  agreement 
that  the  note  was  not  to  become  effective 
and  a  binding  obligation  of  the  defendant 
until  the  delivery  of  the  certiflcate  of  stock. 
On  the  contrary,  the  evidence  conclusively 
eetabtiahes  that  it  was  understood  by  both 
the  maker  and  payee  that  it  would  be  im- 
mediately negotiated.  From  the  nature 
of  the  transaction,  an  agreement  to  deliver 
to  the  maker  a  certiflcate  of  stock  will,  of 
course,  be  implied.  Assuming  that  the  evi- 
dence is  Bufflcient  to  defeat  recovery  by  the 
payee,  is  it  suflicient  to  defeat  recovery  by 
the  indorsee?  In  considering  the  question,  we 
will  aSHume  that  the  bank  was  chargeaMe 
with  the  knowledge  of  the  transaction  had 
by  its  cashier  and  assistant  cashier.  The 
knowledge  which  the  bank  thus  had  xne 
that  the  note  was  given  in  cnn  si  deration 
of  an  executory  agreement  of  the  payee  to 
deliver  certificate  of  stock  to  the  maker. 
There  had  been  no  breach  of  this  agree- 
ment at  the  time  the  note  was  negotiated. 
though  subsequently  demand  was  made  for 
the  certificate,  which  was  not  complied 
with  by  the  payee,  and  it  is  now  impossible 
for  it  to  do  go. 

The  authorities  seem  to  be  in  accord  on 
the  proposition  that  failure  of  considera- 
tion after  a  bona  6de  transfer  does  not 
affect  the  character  of  the  purchaser,  al- 
though he  had  full  knowledge  of  the  origi- 
nal consideration  for  which  the  note  was 
given.  Wilenskv  v,  Morrison,  122  Ga.  804. 
60  S.  E,  472;  Black  v.  First  Nat.  Bank.  90 
Md.  390,  S4  Atl.  88;  Jennings  v.  Todd. 
118  Mo.  298,  40  Am,  St.  Rep.  373,  24  S.  W. 
148;  Nebraska  Nat.  Bank  v.  Pennock,  65 
Neb.  188,  75  N.  W.  55*;  Davla  v.  McCreadj-. 
17  N.  Y.  230,  72  Am.  Dec,  461;  McSpedon 
V.  Troy  City  Bank,  2  Reyes,  35;  Maaa  v. 
Cbatfleld.  90  N.  Y.  303;  United  States  Ni 
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BaDk  V.  FloBs,  38  Or.  Q8,  S4  Am.  St.  Rep. 
752,  92  Poc.  7G1 ;  Merchants'  ft  P.  Bank  v. 
Penland,  101  Tenn.  445,  47  S.  W.  693.  The 
rule  IB  thuH  sUt«d  in  United  States  Nat. 
Bank  y.  FIobb,  38  Or.  88.  84  Am.  St.  Rep. 
T52,  92  Pac.  761 :  "The  breach  of  nn  execu- 
tory contract  which  forms  the  consideration 
for  a  negotiable  .  .  .  note  in  not  .  .  . 
a  defense  in  nhole  or  in  jiart  against  an 
indorsee,  who  took  the  note  for  value,  be- 
fore maturity,  even  if  he  had  notice  of  the 
eontract,  uniesB  he  wan  also  informed  of 
the  breach   IWore   its   purchase." 

The  reawon  upon  which  the  rule  rests 
i*  BtHte<!  hj  Judfie  Denio  in  Davie  v.  Mo- 
Cready,  17  N.  Y.  230,  72  Am.  Dec.  481. 
In  that  case,  the  consideration  for  the  ac- 
ceptiince  of  a  bill  of  exchange  was  the  sale 
of  a,  brig,  accompanied  by  an  agreement  of 
the  vendor  lo  make  repairs  necessarj  to 
vender  her  leaworthy.  The  defense  in  an 
action  by  an  indorsee  of  the  bill  was  that 
this  agreement  hnd  not  been  pertormed. 
The  court  said:  "The  plaintiffs  were  not 
bound  to  follow  up  the  transactions  be- , 
tween  the  original  parties  to  the  bill.  To  | 
hold  otherwise  would  attach  an  inconven-  i 
ient  and  repugnant  condition  to  such  an  | 
acceptance.  By  accepting  simply  sjid  uncon- 
ditionally a  negotiable  bill,  the  defendants  ; 
are  to  be  held  as  intending  to  give  it  all  I 
the  qualities  of  commercial  paper,  one  of  I 
which  is  that  it  shall  circulate  freely  for  ! 
the  purposes  of  businesa.  and  be  available  , 
in  the  hands  of  any  holder  for  value.  To 
decide  that  one  who  proposed  to  purchase 
it,  and  who  had  a  knowledge  of  the  nature 
of  the  transaction  upon  which  it  was  giv- 
en, must  await  the  consummation  of  that 
transaction,  would  essentially  impair  ita 
character  and  legal  effect." 


In  Jennings  v.  Todd,  118  Mo.  206,  40 
Am.  St.  Rep.  373,  24  S.  W.  148.  the  supremp 
court  of  MiBBOuri  said:  "We  think,  how- 
ever, that  no  well-considered  case  can  be 
found  in  wliich  a  collateral  contempora- 
neous agreement,  providing  that  the  note 
should  not  be  paid  in  the  event  that  an 
executory  contract,  which  was  the  consider- 
ation of  the  note,  should  not  be  performed. 
has  been  allowed  to  defeat  the  negotiability 
of  the  note  in  the  hands  of  an  indorsee, 
though  he  had  notiu?  of  such  agreement.  A 
great  part  of  the  improveinent  of  the  coun- 
try, and  of  busineBt-  generally,  is  carried 
on  with  money  raised  by  the  discount  of 
notes  given  upon  esecutory  contracta  and 
if  the  maker  could  be  allowed  to  defend 
against  such  notes,  in  case  of  a  breach  of 
contract,  on  the  ground  that  the  indorsee. 
though  in  other  respects  bona  flde,  had 
knowledge  of  the  transaction  out  of  which 
the  note  grew,  all  confidence  in  such  notes 
as  negotiable  paper  would  be  destroyed. 
and  such  business  would  be  paralyzed.  Br 
making  and  delivering  a  negotiable  note. 
the  maker  is  held  to  intend  that  it  may  be 
put  in  circulation,  and  that  no  defense;. 
against  it  e^ist.  In  purchasing  such  note 
no  inquiry  as  to  the  consideration  is  re- 
quired. If  a  failure  of  consideration  occur. 
the  maker  must  look  to  the  payee  tor  indem- 
nity." 

The  judgmrait  is  accordingly  reversed  and 
tbs  cause  remanded. 

Sharp,  Ch.  J.,  and  Kane,  Hardr,  and 
Balney,  J  J.,  concur.  Turner,  Owen. 
Brett,   and  TlslnEer,   JJ.,  not  participat- 


Annotation — ^Failure  of  executory  consideratioD  for  bOl  or  note  mm  af- 
fecting pnrchaMr  with  knowledge  of  the  chaTacttf  ttf  the  cooaidera- 


This  note  is  supplementary  to  that 
pablished  under  the  same  title  and  ap- 
pended to  the  report  of  the  case  of 
Flood  V.  Petty,  46  L.R.A.(N.S.)  861.  It 
begins  where  the  former  note  ended, 
and  continues  the  subject  by  presenting 
the  pertinent  cases  which  have  since 
been  reported,  and  it  haa  the  same  scope 
and  limitations. 

The  principal  case,  Proditcbrs'  Nat. 
Bank:  v.  Elrod,  ante,  1016,  agrees  with 
Ihe  cases  cited  in  the  prior  note  as  sup- 
porters of  the  general  principle  that  the 
failure  of  an  exeentory  consideration  of 
a  negotiable  promiasorj'  note  or  bill  of 
exchange  constitutes  no  defense  against 
L.R.A.1918F. 


a  purchaser  of  the  paper  before  its  ma- 
turity, who  paid  Talae,  but  bad  knowl- 
edge of  the  character  of  the  eonsiden- 
tion,  without  any  notice  that  it  had 
failed. 

Another  case  in  harmony  was  that  of 
Porster  v.  Enid,  0.  &  W.  R.  Go.  (1915) 
—  Tex  Civ.  App.  — ,  176  S.  W.  788,  in 
which  a  bank  which  bought  of  a  rail- 
road company  for  value  and  before  ma- 
turity a  negotiable  promissory  note  was 
held  to  have  been  a  purchaser  in  good 
faith  notwithstanding  it  purchased  the 
paper  with  knowledge  that  the  con- 
sideration for  it,  whieh  afterwards 
failed,  was  corporate  stock  to  be  iseaed 
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after  it  was  delivered  and  the  comple- 
tion of  ttie  railroad  in  course  of  con- 
Htructiou  at  the  time  of  delivery.  ' 

Another  case  ia  accord  was  Citizens' 
Bank  &  T.  Co.  t.  Limpright  (1916)  93 
Wash.  361,  160  Pac.  1046,  in  which  an 
executory  agreement  by  the  vendor  of 
an  automobile  to  credit  the  baycr,  ae  a 
payment  upon  his  promissory  note  for 
the  purchase  price,  sixty  days  after 
date,  a  stated  sum  as  the  value  of  hLs 
used  car,  turned  in  on  account,  did  not 
affect  the  riffht  of  the  plaintiff  bank  to 
which  the  paper  was  endorsed  before  its 
maturity,  for  v&lue,  and  before  the 
sisty  days  had  run,  to  recover  from  the 
maker.  In  that  case  the  court  laid  down 
the  proposition  that  one  who  takes  be- 
fore maturity,  and  for  value,  negotiable 
paper  that  is  fair  on  its  face,  owes  no 
duty  actively  to  inquire  concerning  it 
of  him  who  gave  it  currency,  in  order 
to  avoid  an  imputation  of  had  faith. 
And  it  proceeded  to  say:  "This  court, 
following  preponderant  authority,  has 
repeatedly  held  that  knowledge  of  the 
indorsee  of  a  note  given  in  consideration 
of  some  executory  contract  or  agree- 
ment of  the  payee,  which  the  payee 
thereafter  fails  to  perform,  will  not  de- 
prive the  indorsee  of  his  character  of  a 
bona  fide  holder  in  due  course  unlesa, 
prior  to  his  taking,  he  had  notice  that 
the  breach  of  the  ezeentory  agreement 
had  already  occurred." 

It  ia  well  to  note  the  reasoning  by 
which  the  court  reached  its  conclusion 
ID  the  case  last  cited  above.  It  said: 
"The  trial  court  seems  to  have  been  of 
the  opinion  that  respondent  wae  wholly 
'  without  fault,  and  that  the  equities  of 
the  case  were  clearly  with  him,  We 
cannot  so  read  the  evidence.  He  gave 
his  note  to  Pittman  without  any  indieia 
whatever  that  it  was  not  to  be  negoti- 
ated, and  without  any  agreemeot  that  it 
was  not  to  be  neffotiated.  If  the  note 
was  not  to  be  used,  the  reasonable  thing, 
the  safe  thing,  and  the  thing  which 
would  have  protected  all  parties  abso- 
lutely, was  not  to  give  it.  By  giving  it 
and  taking  the  collateral  agreement  he 
reposed  confidence  in  Pittman  personal- 
ly, and  in  Pittman  alone.  To  permit 
that  agreement  to  defeat  the  note  in 
appellant's  hands,  and  for  which  it  had 
admittedly  paid  value,  would  plaee  all 
the  care  and  caution  touching  negotiable 
paper  upon  the  taker  rather  than  upon 
the  maker,  thus  reversing  the  law  mer- 
chant and  the  Negotiable  Instruments 
Acts,  and  running  counter  to  that  car- 
dinal mie  of  equity  that  he  who  makes 
a  loss  possible  should  anSer  the  loss." 

L.E.A.10I8F. 


Except  that  the  ai^ument  was  mora 
tersely  stated,  it  follows  closely  that  of 
the  court  in  the  Early  New  York  case 
of  Davis  V.  McCready  (1858)  17  H.  Y. 
230,  72  Am.  Dec.  461,  HE&rming'  (1855) 
4  E.  D.  Smith,  565,  cited  in  the  primary 
note  on  this  subject. 

The  supreme  court  of  Florida,  in  the 
recent  case  of  Sumter  County  State 
Bank  v.  Hays  (1014)  G8  Fla.  473,  67  So. 
109,  took  the  opposite  side.  That  case 
was  an  action  upon  a  negotiable  promis- 
sory note  purchased  for  value  and  be- 
fore maturity  by  a  bank  of  discount 
from  a  oorporate  holder,  brought  by  the 
bank  to  recover  the  sum  due  upon  it, 
against  the  maker  and  indorsers.  For 
defense  the  individual  defendants  plead- 
ed that  the  sole  consideration  for  such 
note  was  a  subseription  to  the  capital 
stock  of  the  corporation  before  it  was 
organized,  delivered  npon  the  condition, 
never  ful  filled,  that  the  corporation 
should  he  formed,  fuliy  equipped,  and 
should  produce  a  stated  output  within  a 
limited  time;  and  the  plea  averred  that 
the  plaintiff  had  actual  notice  of  such 
condition,  and  that  the  consideration 
had  totally  failed.  In  the  replication 
the  bank  did  not  deny  knowledge  of  the 
executory  contract  or  of  the  character 
of  the  consideration  of  the  note,  but  it 
did  allege  that  it  had  no  notice  or  knowl- 
edge of  any  breach  of  the  oontraot  A 
d«uurrer  to  this  replication  was.  sus- 
tained, and  on  the  refusal  of  the  plain- 
tiff to  plead  further,  judgment  against 
the  bank  was  rendered  and  afQrmed. 

In  that  pase  the  court  was  .of  the 
opinion  that  the  replication,  by  implied- 
ly admitting  the  bank's  knowledge  of 
the  executory  contract  and  its  condi- 
tions OS  the  sole  consideration  for  the 
note  in  suit,  made  the  plaintiff  not  a 
holder  in  due  course. without  "nctice  of 
any  infirmity  in  the  instrument  or  de- 
fects in  the  title"  of  the  corponttion 
which  transferred  it,  within  the  purview 
of  the  pertinent  statute  (Pla.  Gen.  Stat. 
1906,  §§  2962,  2985  and  2988).  The 
decision  was  not  rested  upon  authority. 
No  ease  was  cited  to  support  it.  The 
court  reasoned  to  its  conclusion,  very 
briefly,  as  follows ;  "The  replication  al- 
leges that  the  plaintiff  purchased  the 
note  immediately  after  it  was  executed. 
This,  of  course,  was  before  the  breach  of 
the  condition  of  the  executory  contract, 
which  contract  was  the  sole  considera- 
tion for  the  note.  As  the  plaintiff  hank 
knew  the  contract  was  the  considera- 
tion for  the  note,  and  that  a  breach  of 
the  condition  of  the  contract  would  af- 
fect the  consideration  for  the  note,  the 
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bank  took  no  better  title  than  its  in- 
dorser,  the  canning  company,  had.  This 
being  bo,  the  note  taken  by  the  bank 
with  knowledge  of  the  contract  is  af- 
fected by  the  failare  of  consideration 
caused  by  a  breach  of  the  contract  after 
the  bank  took  the  note,  since  e,  breach 
of  the  contract  was  one  of  the  eon- 
tingenciea  affecting  the  consideration  for 
the  note.  Not  being'  a  holder  in  due 
course,  within  the  meaning  of  the  stat- 
ute, the  plaintiff  cannot  enforce  the 
payment  of  the  note  against  the  aver- 
ments of  the  pleas." 

Two  other  cases  in  point  upon  this 
subject  are  the  only  additional  ones 
disclosed  by  a  careful  search.  Eaoh 
rests  upon  its  own  particular  facts. 

In  one,  the  maker  of  a  promissory 
note  was  the  client  of  the  payees,  a  firm 
of  lawyers,  and  made  and  delivered  the 
instrument  upon  the  sole  consideration 
that  the  payees  were  to  bring  and  prose- 
cute to  judgment  for  him  certain  law- 
suits, for  a  compensation  wholly  con- 
tingent upon  their  success.  The  maker 
signed  and  delivered  the  paper  in  the 
belief,  induced  by  fraud  and  misrepre- 
sentations of  the  payees,  that  it  em- 
bodied a  statement  of  the  consideration. 
The  payees,  without  performing  their 
contract,  dissolved  partnership  and  be- 
came enemies.  One  of  them  afterwards 
transferred  the  note  to  another  client, 
who  sued  the  maker  upon  it.  The  court 
held  that  the  plaintiff  was  not  a  holder 


in  good  faith,  for  value,  and  that  the 
consideration  having  wholly  failed,  the 
defendant  was  not  liable.  Harris  t. 
Ciantou  (1915)  46  Okla.  183,  148  Pae. 
683. 

In  the  other  case,  the  defense  in  an 
action  by  the  holder  against  the  ac- 
ceptors of  two  bills  of  exchange,  nego- 
tiated to  the  plaintiff  for  value  and  be- 
fore maturity,  was  that  the  bills  had 
been  accepted  partly  to  pay  for  share? 
of  stock  in  the  corporate  drawer,  and 
upon  the  understanding  and  condition 
that  they  were  not  to  be  or  become  com- 
plete binding  obligations  or  payable  until 
and  unless  the  drawer  sold  certain  bonds 
which  the  acceptors  had  delivered  to  it 
to  sell;  and,  that  the  paper  had  been 
negotiated  contrary  to  the  understanding 
and  condition,  and  that  the  plaintiff  had 
notice  of  these  facts  when  it  received 
the  bills.  It  was  averred  that  the  con- 
sideration for  the  paper  had  wholly 
failed,  as  the  condition  upon  which  it 
was  accepted  had  never  been  met.  This 
defease  was  unsuccessful  because  the 
court  held  that  the  asserted  condition 
and  consideration  had  been  wholly  dis- 
proved by  the  evidence.  Banque  Frsnco- 
Americaine  v.  Beq^trom  (1916)  171 
App.  Div.  870,  157  N.  Y.  Supp.  635. 

It  need  only  be  said  that  the  cases 
decided  and  reported  since  the  publi- 
cation of  the  primary  note  have  in  no 
wise  changed  the  situation.       J.  B.  O. 


ALABAMA   StTPREME!   COURT. 

CITY  OF  8ELMA,  Appt., 

EMMA   JONES. 
(—  Ata.  — ,  78  So.  476.) 

Nulasnce  —  stalntory   authority  —  effect. 

1.  Statutory  authority  to  a  municipnlity 
to  maintain  a  sanitary  syatem  does  not  in- 
clude authority  to  maintain  a  rubbish  dump 
in   such   condition   as  to   constitute  a   nui- 

For  other  oates,  tee  Xaitance*,  II.  d,  in  Dig. 

ISS  ff.  B. 
Same  —  private  action. 

2.  A  municipal  rubbish  dump  may  be  a 


Note.  —  The  question  of  legislative 
thority  ae  a  defense  to  a  public  nuisi 
is  treated  in  the  note  to  Toledo  SiapoBal  Co. 
v.  SUte.  L.R.A.1016B,  I20T ;  and  see  later 
cases,  Taylor  v.  Baltimore,  L.R.A.19I7C, 
1046,  and  Stubl  v,  Gr^at  Northern  R.  Co. 
L.R.A.HH7D,  317.  See  aJao  the  ahove-men- 
tioned  note  for  references  to  annotation  on 
related  HUbjects. 

L.R.A.1018F. 


private  nuisance  to  adjoining  property 
which  will  authoriie  an  action  by  tlie  owner 
of  such  property,  although  it  is  also  a  pub- 
lic nuisance  which  will  snatain  an  action  by 
the  pnblic  author! tiea 
for  other  oaae»,  ata  Suiaancea,  II.  a,  m  Dig. 

1-^2  .V.  jS. 
Injnnctlon  —  nnlssnce  —  Hobmlsslon  to 

Jury. 

3.  The  quaition  of  nuisance  vel  non  need 
not  be  submitted  to  a  jury  as  a  condition 
to  the  granting  of  an  injunction  to  abau 


e  Jurj/,  I.  b,  1  b,  I 


(Hay  16,  191S.) 
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APPEAL  by  defendant  from  on  order  of 
the  Circuit  Court  for  Dallae  Coimly 
overruling  a  demurrer  to  a  bill  filed  to  abate 
a  nuisance.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  tieo  Ijeva  and  Reese  A  Reese. 
for  appellant: 

The  pnblin  health  is  the  object  at  pan- 
mount  conoem,  and  the  city  wiaely  lod^ 
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in  municipalities  diccretion  and  power  a.de- 
'jaate  to  such  emergtiicieB. 

Spew  T  Wwd,  —  AU.  — ,  74  So.  27. 

In  determiniiig  tiiie  question  tlie  coiut 
Hliould  weigh  tlie  injury  that  will  result  to 
tike  public  by  granting  the  injunction. 

CliCton  Iron  Co.  v.  Dye.  87  Ala.  471,  6 
So.  182:  Wood  v.  Sutcliff,  2  Sim.  N.  S.  162, 
61  Eng.  Reprint,  303,  21  L.  J.  Ch.  N.  S. 
£o3,  16  Jur.  75,  8  Eng.  L.  k  Eq.  Rep.  217; 
East  &  West  R.  Co.  r.  Ea»t  Tennesaee,  V. 
&  G.  R.  Co,  75  Ala.  275;  Columbus  i,  W. 
R.  Co.  V.  Witlierow,  82  Ala.  190,  3  So.  23; 
1  iri^,  Inj.  g  589;  Davis  v.  Sowell,  77 
Ala.  262 ;  Torrey  v.  Camden  &  A.  R.  Co.  18 
N.  J.  Eq.  BBS;  McBryde  v.  Sayre,  86  Ala. 
458,  3  L.RA.  861,  5  So.  791. 

If  complaiiiBut  has  suRtain^i  or  la  Bua- 
taining  injury,  she  has  an  adequate  remedy 
at  law  for  such  damages  as  she  may  be  able 
to  show  she  has  sustained. 

Clifton  Iron  Co.  v.  Dyp,  87  Ala.  471,  0 
So.  192;  Vernon  v.  Wedgeworth,  148  Ala. 
490,  42  So.  749;  Dennis  v.  Mobile  &  M,  R. 
Co.  137  Ala.  649,  97  Am.  St.  Rep.  69,  35 
So.  30;  Bosser  v.  Randolph,  7  Port.  (Ala.) 
238,  31  Am.  Dee.  712:  Highland  Ave.  & 
Belt  R.  Co.  V.  Matthews,  9D  Ala.  24,  14 
L.  R.  A.  462,  10  So.  267;  Jones  v.  Adlcr, 
183  Ala,  435,  82  So.  777;  Crofford  v.  At- 
lanta, B.  t  A.  R.  Co.  158  Ala.  28S,  48  So. 
366;  Amdt  r.  Cullman,  132  Ala.  540,  90 
Am.  St.  Eep.  B22,  3-1  So.  478, 

The  eetablishiaent  of  the  sanitary  plant 
and   ite   maintenance,   l>emg   authorized   by 

Jonea  v,  Adier,  183  Ala,  435,  82  So,  777; 
Crofford  V.  Atlanta,  B.  ft  A,  R.  Co,  158  Ala. 
288,  48  So.  366;  Highland  Ave,  t  Belt  R. 
Co.  V.  Matthe«Ti,  90  Ala.  24,  U  L.R.A.  462, 
10  So.  267. 

Mr.  Arthur  M.  Pitts,  for  appellee: 

Defendant's  acts  in  using  the  lots  as  a 
dumping  place  constitute  a  nuisance. 

Hundley  v.  Harrison,  J23  Ala.  202,  26 
So.  204. 

A  court  of  equity  lias  jurisdiction  to  re- 
'  I   the  continuance  of 


lie  o 


Ogletree  v.  McQuaggs,  67  Ala.  680,  42  Am. 
Rep.  112;  Barnett  v.  Tedescki,  164  Ala. 
474,  45  So.  004;  Nininger  v.  Norwood.  72 
Ala.  277,  47   Am.   Rep.   412. 

A  municipal  corporation  is  bound  to  have 
respect,  as  a>i  individual,  for  the  rights  of 
citizens  who  live  on  the  adjoining  lots. 

Vernon  r.  Wedgcworth,  148  Ala.  4S0,  42 
So.  749. 

The  legislature  ha^  not  the  authority  to 
authorize  the  city  to  take  private  property 
for  public  use  without  compensation. 

Hundley  v.  Harrison,  123  Ala.  292.  26 
So.  204;  Smith  v.  Sedalia,  152  Uo.  283,  43 
L.R.A.  711,  63  S.  W.  007;  Seifert  v.  Brook- 
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lyn,  101  N.  Y.  136,  64  Am.  Bep.  664,  4  K. 
K  321;  Adams  v.  Modesto,  131  C»L  501,  63 
Pac  1083;  Dierke  v.  Hi^way  Comrs.  142 
111.  197,  31  N.  E.  406;  Ft.  Worth  v.  Craw- 
ford, 74  Tex.  404,  15  Am.  St.  Rep,  840. 

Mayfleld,  J.,  delivered  the  opinion  ol 
the  court: 

AppeU«e  filed  her  bill  agaioat  ^pellant 
to  abate  a  nuisance.  Tba  alleged  nuisance 
consisted  of  a  dump  pile,  created  and  main- 
tained by  the  city.  Dear  to  the  premises  ot 
complainant.  The  nuisance  is  alleged  iu  thi' 
fifth   and   sixth   paragraphs   of   the   bill   an 

"(6)  Thai  the  said  dumping  place  is  not 
a  fit  or  suitabto  plant  to  be  established  in 
a  residential  section  of  the  city;  that  the 
plant,  as  well  as  the  way  in  which  the  same 
is  operated,  is  a  nuisance,  which  is  continual, 
and  constantly  recurring;  that  the  board  of 
health  of  Dallas  county  has  declared  the 
said  dumping  place  where  located  a  nui- 
sance, and  has  requested  the  city  of  Selma 
through  her  duly  authorized  officers  to  abate 
the  same;  tbat  the  city  of  Selma,  by  and 
through  her  duly  authorized  ofliicers, 
agents,  gervanta,  and  employees,  continues 
to  o)ierate  the  said  dumping  plant  on  the 
said  place;  that  unless  the  city  of  Selroa, 
her  officers,  agents,  servants  and  employ- 
ees, are  restrained  from  operating  the  said 
dumping  place,  your  complainant  will  be 
compelled  to  inhale  and  smelt  air  polluted 
by  the  noxious  odors,  vapors,  and  gases 
that  arise  from  the  opening  in  the  eewer. 
and  from  the  emptying  of  the  cans  of  hu- 
man feces  and  excreta  that  has  remained 
dosed    in    said   cans    for    almost   a   weel(''< 

"(6)  That  complainant's  home  has  been 
rendered  valueless  as  a  home  by  the  opera- 
tion of  said  plant;  that  it  is  a,  place  unfit 
for  a  human  being  to  reside  in  as  long  us 
the  city  is  permitted  to  continue  to  so  oper- 
ate said  dumping  place  on  said  lots  in  said 
residential  section  of  the  city  of  Selma: 
that  the  injury  to  her  property  as  above 
set  forth  is  of  such  a  nature,  and  so  recur- 
ring each  day,  that  she  cannot  be  fully  com- 
pensated in  damages;  that  under  the  facts 
as  above  set  forth  she  has  not  an  adequate 
remedy  at  law;  that  the  city  started  to  op- 
erate the  said  dumping  place  in  tlie  year 
'017,    and    is    continuing    to    operate    the 

The  city  demurred  to  the  bill,  assigning 
'arious  grounds,  among  them  Iteing  the 
grounds  that  the  hill  showed  the  defendant 
e  a  municipality,  and  as  such  author- 
iied  by  law  to  establish  and  maintain  a 
sanitary  system,  and  that  the  alleged  nuis- 
was  a  necessary  part  of  such  system. 
and  that  that  which  is  authorized  by  lair 
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cannot  be  a  nvisance;  that  the  bill  showed 
complainant  to  have  a  plain  and  adequate 
remedy  at  law;  that  the  bill  showed  a  pub- 
lic nuisance,  and  showed  no  daniBgeB  or 
injury  to  the  complainant,  different  in  kind 
from  that  suffered  by  the  public;  that  to 
grant  the  relief  prayed  would,  instead  of 
abating  a  nuisanee,  create  one,  in  that  it 
would  destroy  the  sanitary  system  of  the 
city.  The  trial  court  overruled  the  demur- 
rer, and  the  respondent  appeals. 

We  are  of  the  opinion  that  the  trial 
court  ruled  correctly.  The  fact  that  the 
city  is  given  authority  by  law  to  establish 
and  maintain  a  sanitary  system  for  the 
community,  and  that  the  dump  pile  is  a 
part  thereof,  does  not  prevent  tlie  acta  com- 
plained of  from  constituting  a  private  or  a 
public  nuisance.  Such  autbority,  «onferred 
on  the  city  hy  law,  is  to  promote  the  health 
and  comfort  of  the  citizens,  and  not  to  im- 
pair or  destroy  tlie  health  or  comfort  of  any 
of  the  citizens.  There  does  not  appear  on 
the  face  of  the  bill  any  attempt  thus  far  on 
the  part  of  the  iegislature  to  confer  author- 
ity on  the  city  to  do  what  would  otherwise 
constitute  a  nuisance.  Hence  the  question 
is  not  here  presented  whether  or  not  the 
legislature  could  authorize  the  city  to  do 
wliat,  without  such  authority,  would  be  a 
nuisance.  This  question  was  presented  to 
thia  court  in  the  cases  of  Adler  v.  Pruitt, 
169  Ala.  213,  32  L.H.A.(N.S.)  889,  53  So. 
315,  and  Murkeraon  v.  Adler,  178  Ala,  822, 
59  So.  503.  In  the  first  of  these  cases  it 
was  ruled  that  "where  a  county,  through 
a  commission  created  by  a  local  act  au- 
thorizing a  sewer  system  and  purifloation 
]ilaiit,  constructed  said  plant,  after  contract- 
ing with  an  individual  to  pay  for  the  cost 
of  the  plant  and  its  maintenance,  in  consid- 
eration of  the  exclusive  right  to  use  the 
products  of  the  plant,  the  county  stipulat- 
ing for  the  exclusive  control  of  the  purifi- 
cation of  the  sewerage,  and  the  plant  was 
built  and  the  individuals  operated  it,  and 
paid  the  cost  thereof  directly,  but  the  plant 
waa  unequal  to  the  accomplishment  of  its 
purpose,  ajid  a  nuisance  was  created  by  its 
operation,  in  the  absence  of  an  express  stat- 
utory provision,  it  will  not  be  assumed  that 
it  was  intJ'nded  to  legalize  an  act  neces- 
narily  resulting  in  a  nuitance,  nor  that  the 
system  would  have  been  constructed  except 
for  treatment  of  the  sewerage  in  a  purifl- 
cation  plant,  and  hence  the  proximate  cause 
of  the  nuisance  was  not  the  statutory  au- 
thorization, but  was  the  operation  of  the 
plant  by  the  individual,  and  coniipqupntly 
he  was  "liable  therefor."     189  Ala.  213. 

The  following  expression,  used  in  the 
opinion  in  that  case,  may  be  applied  to  this 
case!  'Those  are  Joint  tort-feasors  who  con- 
tribute  to   the   tort   with   common    intent,  i 
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.  .  .  not  of  course  the  intent  to  work  in- 
jury to  the  plaintiff,  but  the  intent  to  main- 
tain the  purification  plant  which  did 
result  in  injury.  If  it  be  assumed  for  a  mo- 
ment that  the  defendants  co-operated  with 
private  individuals,  as  they  did  with  the 
count;  and  its  commissioners,  it  would 
seem  to  be  clear  that  they  thereby  became 
liable  with  those  individuals  as  joist  tort- 
feasors, not  because  defendants  furnished 
the  money  with  which  to  build  the  plant, 
nor  because  they  contracted  to  receive  the 
valuable  separated  constituents  of  the  sew- 
erage, but  because  they  actively  particip&led 
In  the  daily  operation  of  the  plant."  169 
Ala.  221,  222. 

A  nuisance  is  thus  deflned  by  both  the 
statuUs  and  the  decisions  of  this  state: 

A  nuisance  ia  anything  that  works  hurt, 
inconvenience,  or  damage  to  another;  and 
the  tact  that  the  act  may  otherwise  be 
lawful  does  not  keep  it  from  being  a  nui- 
sance. The  inconvenience  complained  of 
must  not  be  fanciful,  nor  such  as  would  af- 
fect only  one  of  fastidious  taste,  but  it 
should  be  such  as  would  affect  an  ordinari- 
ly reasonable  man. 

Nuisances  are  either  public  or  private. 
A  public  nuisance  is  one  which  dnmages  alt 
persons  who  come  within  the  sphere  of  it« 
operation,  though  it  may  vary  in  its  ef- 
fects on  individuals.  A  private  nuiEianec  is 
one  limited  in  its  injurious  effects  to  one  or 
a  few  individuals.  Generally,  a  public  nui- 
sance gives  no  right  of  action  to  any  in- 
dividual, but  must  be  abated  by  a  process 
instituted  in  the  name  of  the  state;  a  pri- 
vate nuisance  gives  a  right  of  action  to  the 
person  injured.  Code,  SS  5193-5196.  "Nui- 
sance" signifles  "anything  that  worketh  in- 
convenience," and  a  common  or  public  nui- 
sance is  defined  to  be  an  offense  against 
the  public,  either  by  doing  a  thing  which 
tends  to  the  annoyance  of  all  persons,  or 
by  neglecting  to  do  a  thing  which  the  com- 
mon good  requires.  State  v.  Mobile,  5  Port. 
(Ala.)  279,  30  Am.  Dec.  5B4;  Ferguson  v. 
Selma,  43  Ala.  ^98.  Mr.  Wood,  in  his  work 
on  Nuisances  (g  753)  states  the  law  to  be 
that  a  person  or  corporation  authorized  by 
law  to  do  a  particular  thing  is  not  indict- 
able for  a  nuisance  aritting  therefrom  as  t 
natural  and  probable  result,  but  that  •'if  the 
nuisance  ia  not  the  necessary  result  of  the 
act  or  work  authorized,  or  if  it  might  be 
exercised  in  such  a  way  as  to  obviate  the 
nuisance,  legislative  authority  will  not  be 
inferred  from  the  grant  tc  create  the  nui- 
snn™,  and  will  not  operate  an  a  protection 
or  excuse  therefor,  either  against  an  indict- 
ment or  a  suit  in  behalf  of  the  public  at 
law  or  in  equity  to  abate  the  nuisance." 
.fudge  Uillon  says  a  municipal  corporation 
has  no  right  to  license  or  maintain  ■  nui- 
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«ance.  Ifun.  Corp.  g|  374n,  3Ten.  This  doc- 
trine is  fortified  by  Richardson  v.  Vermoot 
C.  R.  Co.  23  Vt.  465,  GO  Am.  Dec  283;  Pine 
City  T.  Muncb,  42  Minn.  342,  6  L.RA.  763, 
44  N.  W.  1B7. 

If  the  KTei'ntentft  of  this  bill  are  trne, 
and  on  demumr  tliej  must  be  ao  treated, 
the  citjr  had  created  and  n'&s  maintaining'  a 
nuisance,  and  complainant's  damages  were 
diGFereot  from  those  of  the  public,  in  such 
Etenae  as  to  authoriEe  the  maiBlenance  of 
this  bill.  While  it  is  true  the  dump  pile 
was  not  on  complainant's  land,  h«r  land  and 
property  were  subjectad  to  the  nuisance,  on 
account  of  proximity  to  the  dun^>  pile.  The 
uo^ioUB  and  olTensive  odors  and  gases 
omitted  Uom  the  dump  pile,-  according  to 
the  averments  of  the  itill,  were  naturally 
c«at  Upon  uomplainant's  premiMa,  so  as  to 
render  them  less  desiralile  and  less  valuable 
for  tha  uses  to  nhich  they  were  put.  The 
averments  liriog  the  bill  clearly  witiiin  the 
rulei,  laid  down  by  this  court  in  (ha  cases 
of  Hundley  v.  Harrison,  123  Ala.  292,  Hi 
■^o.  294;  English  v.  Progress  Electric  Light 
i  -Motor  Co.  0.5  Ala.  264,  10  So.  134,  and 
Rouse  V.  ilartin,  75  Ala.  615,  61  Abi.  Rep. 
463.  rlio  general  rule  to  be  deduced  from 
utl  our  cascH  on  the  subject  luLS  been  thus 
stated  or  approved  often  by  this  court; 
''Any  establishment  erected  on  the  premises 
of  the  oivner,  though  for  the  purpose  of 
tradi'  or  business  lawful  in  itself,  which, 
from  the  situation,  the  inherent  qualities 
of  the  buniness,  or  Die  manner  in  which  it 
is  conduLtcd,  directly  causes  substantial  in- 
jury to  tlie  property  of  another,  or  produces 
material  aunoyance  and  inconvenience  to 
tlio  occupants  of  adjacent  dwellings,  ren- 
dering tliem  physically  lucomfortable,  is  a 
nuisance.  In  applying  this  principle,  it  j 
has  been  repeatedly  held  that  smolie,  offen- 
sive odors,  noise,  or  vibrations  when  of  such  i 
degree  or  eitent  as  to  materially  interfere  | 
witli  the  ordinary  comfort  of  human  exist-  | 
ence,  will  constitute  a  nuisance."  Hundley  i 
r.  Harrison,  123  Ala.  20S,  20  So.  205. 

This  text  cites  Rouse  v.  Martin,  supra,  j 
The  ancient  English  rule  as  to  granting  in-  . 
junctions  to  abate  nuisances,  to  the  effect ; 


that  the  question 
be  first  established  by  the  verdict  of  a  juty, 
doe*  not  prevail  in  this  state.  This  is 
pointed  out  in  the  above  case,  and  in  previ- 
ous caws  cited  in  the  opinion.  The  rule 
in  this  state  is  probab^  best  stated  in 
Xininger  v.  Norwood,  72  Ala.  277,  47  Am. 
Rep.  412,  to  tha  effect  that  "the  jurisdiction 
of  tfac  court  to  enjoin  the  ereatian  or  the 
continuance  of  private  nuisanoes,  compelling 
their  aljatement,  at  the  instance  of  a  party 
aggrieved,  is  well  established.  .  .  .  lliero 
is,  in  the  contemplation  of  the  court,  a 
very  just  distinction  between  injuries  in 
their  nature  temporary  aid  fugitive,  and  in- 
juries permanent,  continuous,  constantly  r«- 
curring-  In  reference  to  temporary  injuries, 
the  intervention  of  the  court  may  depend 
upon  the  adequacy  of  legal  remedies.  But 
when  the  injury  is  permanent,  continuous, 
constantly  rucurring,  there  may  be  a  rem- 
edy at  law,  but  its  inadequacy  is  obvious. 
The  oourb  of  law  cannot  restore  the  patty 
complaining  to  the  coDdition  in  which  he 
was  tie  fore  the  wrong  was  done,  and  in 
which  he   has  the   legal  right  to   remain." 

It  was  added,  referring  to  the  facts  of 
that  ease:  'Nor,  if  Uie  right  of  the  com- 
plainant is  clear — if,  as  matter  of  law,  tha 
lands  of  the  defendants  are  burdened  witlt 
the  servitude  claimed-~it  is  essential  that, 
as  a  condition  precedent  to  the  interferauoe 
of  tlie  court,  the  right  should  have  been  es- 
tablished by  a  verdict  and  judgment  at  law. 
SulistHntial,  actual  injury  lias  resulted,  and 
there  can  be  no  necessity  for  sending  the 
party  to  a  court  of  law,  for  the  determina- 
tion of  a  mere  legal  question,  compelling 
submission  to  the  wrong  during  the  pend- 
ency of  the  action." 

It  follows  that  the  trial  court  properly 
overruled  the  demurrer  to  the  bill. 

Affirmed. 


Petition  for  rehearing  denied  in  June  BD, 


CHARLES  GRAHAM,  Respt., 

W.  F.  MIXON,  Impleaded,  etc.,  Appt. 

(—  Cal.  — ,  186  Pac.  1003.) 

Venue  —  pnbllcatloa  or  libel  —  wliere 

clrcolat«4l. 

An  action  for  libel  is  not  one  for  injury 
to  the  person,  within  a  atatute  permitting 
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such  action  to  be  hionght  where  the  injury 
uid  therefore  it  must  be  brought 
where  the  defendant  resides;  and  the  mere 
fact  that  the  libel  was  circulated  in  a  par- 
ticular county  does  not  give  its  courts  juria- 
liiction. 
For  other  oaaea,  see  Venue,  I.  in  Dig.  1-6S 

y.  s. 

(December  28.  1917.) 

Note.  —  .4s  to  venue  of  civil  action  for. 
Ithcl  or  slander,  see  annotation  following 
this  case,  post,  1026,  and  references  there- 
in to  annotations  on  related  questions. 
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APVEAL  by  defendant  Hixon  from  a 
judgment  of  the  Superior  Court  for 
ijacramento  County  in  favor  of  plaintiff, 
and  from  an  order  denyinji  a  motion  tor 
(change  of  venue,  in  an  action  brought  to 
recover  da.nta^i<  for  the  publication  of  an 
alleged  libel.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mexsrs.  Hnrst  &  Hurst  and  Arthur  C. 
Hnston,  for  appellant: 

Defendant  was   entitled   to   a   change   of 

Bradv  V.  Times-Mirror  Co.  108  Cal.  58, 
39  Pac.  309;  Gritlln  4  S.  Co.  v.  Magnolia  ft 
H.  Fruit  Cannery  Co.  107  Cal.  380,  40  Pac. 
496. 

In  all  cases  as  to  which  expreae  provision 
is   not   made   to   the   contrary,   the   proper 
■ounty  for  trial,  subject  to  the  power  of 
to  change   the  place  of  trial   on 


the 


;   of 


qualifieation  of  judge,  and  inability  to 
have  an  impartial  trial,  is  the  county  In 
which  the  defendants,  or  some  of  them, 
reside  at  the  commencement  of  the  action. 

Boneatoll,  R.  4  Co.  v.  Curry,  16.1  Cal. 
420,  05  Pac.  987;  I^uiffville  4  N.  B,  Co. 
V.  Gaines.  2  Flipp.  621,  3  Fed.  287;  People 
ex  rel.  Atty.  Gen.  v.  Eichelroth,  78  Cal. 
141,  2  L.R.A.  770,  90  Pac.  364. 

Mea^r?.  J.  H.  Inman  and  Ralph  W. 
Smith,  for  respondent: 

If  the  action  is  brought  in  the  county 
where  the  injury  occurred,  the  court  has 
no  authority  to  change  the  place  of  trial 
to  the  county  of  the  defendant's  residence, 
on  the  ground  that  the  latter  alone  was 
the  proper  county. 

Gridley  v.  Fellows,  168  Cal.  765,  138 
Pac.  3A5-.  Rains  v.  Diamond  Match  Co. 
171  Cat.  328.  l.-iS  Pac.  23n. 

An  action  for  libel  is  a  personal  injury. 

McKenzie  v.  Doran,  39  Jlont.  877,  104 
Pac.  077;  McDonald  v.  Brown,  23  R.  I. 
548,  59  L.R.A,  769,  01  Ant.  St.  Rep.  fl.W. 
.11  Atl.  213;  Riddle  v.  McFadden,  201  N. 
Y.  215.  94  N.  E.  644 

An'  injury  to  reputation  is  an  injury  to 

Times -Democrat  Pub.  Co.  v.  Mozee,  60 
C.  C.  A.  419,  138  Fed.  781;  Cohen  v.  New 
York  Times  Co.  153  App.  Div.  242.  138  N. 
Y.  Supp.  208. 


Melvin.  J.,  delivered  the  opinion  of  the 

Plaintiff,  who  resides  in  Sacramento 
county,  brought  an  action  for  Hbel  against 
defendants,  who  live  in  Yolo  county  and 
there  publish  The  Mail  of  Woodland.'  This 
newspaper,  in  which,  according  to  the  com- 
plaint, the  alleged  libel  was  published,  is 
circulated  and  read  in  Sacramento  county. 
according   to   the   averments   of   said   com- 


'  ptaiot.  Defendants  moved  lor  a  change  o( 
the  place  of  trial  to  the  county  of  their 
residence,  which,  they  say,  is  the  only  prop- 
er place  of  triaL  If  this  contention  be 
correct,  they  were  entitled  to  the  order 
which  they  sought.  Code  Civ.  Proc.  %  307. 
The  motion  was  denied  upon  the  sole 
ground  that  an  action  for  libel  is  one  "for 
injury  to  person,"  and  therefore,  under 
the  provisions  of  g  39S  of  the  Code  of  Civ- 
il Procedure,  as  su^  section  has  stood 
since  1011,  is  triable  in  the  county  "wbere 
the  injury  occurs."  The  appeal  is  from  the 
order   denying   defendants'   motion. 

In  considering  the  meaning  which  the 
legislature  intended  to  impart  to  the 
words  "injury  to  person."  it  is  le^timale 
and  proper  for  us  to  contemplate  the  con- 
sequejiees  which  would  follow,  any  certain 
construction  of  those  words.  If  the  l^s- 
latora  intended  to  include  'libel,"  under 
the  general  designation  "injury  to  perBon.'' 
it  would  follow  that  a  man  of  state-wide 
reputation  for  good  citiienahip  would  be 
injured  in  hie  person,  in  each  county  in 
which  a  libelous  article  regarding  him 
would  be  circulated,  and  might  select  any 
one  of  soch  counties  as  the  place  for  the 
commencement  of  his  action  against  the 
publisher.  Each  county  would  be,  as  to 
him.  "the  county  where  the  injury  occurs." 
within  the  purview  of  %  395  of  the  Code  of 
Civil  Procedure.  On  the  other  hand,  the 
man  of  local  reputation  might  suffer  det- 
riment only  In  the  county  or  counties  in 
which  the  attack  upon  his  character  would 
amount  to  an  injury.  There  can  be  little 
doubt  that  the  legislature  contemplated  no 
such  result,  when  using  the  expressions, 
"if  it  be  an  action  for  injury  to  person." 
and   "in   the   county  where  the   injury  oe- 

Even  if  we  say  that  the  presumption  of 
injury  arises  from  the  libelous  publiration. 
and  that  therefore  there  is  no  differencr 
lietween  the  man  of  local  and  the  one  of 
general  reputation,  in  the  matter  of  avail- 
able places  for  libe!  suits,  we  are  confronted 
with  another  inequality  in  the  operation 
of  the  statute,  which  surely  was  not  in- 
tended by  the  lawmakers.  If  libel  be  an 
"injury  to,  person,"  the  victim  has  a  broad 
er  field  of  action  against  the  owner  of  a 
newspaper  of  general  circulation,  publish- 
ing the  libel,  than  would  be  availaljle  t<< 
him  if  he  should  receive  serious  bodily 
hurt  from  the  negligent  operation  of  an 
automobile  owned  by  a  resident  of  a  coun- 
ty other  than  the  one  in  which  the  acci 
dent  niijrht  occur.  In  the  former  case,  he 
might  have  as  many  places  for  the  com- 
mencpment  of  his  action  as  there  are  coun- 
ties in  the  sUte,  while,  in  the  latter,  he 
would  l>e  limited  to  the  county  in  which 
the    accident   occurred,   or    that    in    which 
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the  owner  of  the  motor  oar  resided  at  the 
time  o(  Hm  infliction  of  the  injury,  Wa 
can  think  of  no  good  reisoii  whj  the  legU- 
l*ture  sbonld  so  broaden  the  venue  of  civil 
actioDB  for  libe],  while  the  Constitntion 
makes  indictmenie  found  or  information! 
laid  for  publications  in  newe papers,  tria- 
ble only  in  the  counties  where  the  publica- 
tion offices  of  the  newspapers  are  situated, 
or  in  the  counties  where  Uie  parties  libeled 
reside.  Const,  art.  1,  %  S.  liie  purpose  of 
this  constitution b1  provision,  as  revealed 
by  the  debates  of  the  constitutional  con- 
vention, was,  OB  the  one  hand,  to  prevent 
the  dragging  of  a  publisher  the  length  of 
the  state,  for  trial  on  a  charge  of  misde- 
meanor, at  the' whim  of  the  proeeeutor,  and, 
on  the  other,  to  permit  a  citisen,  who  had 
been  unjustly  attacked  by  a  newspaper, 
to  gain  vindication  in  his  own  home.  Older 
V.  Superior  Gt.  157  Cal.  7T0,  lOB  Pac.  478. 
The  same  reasons  apply,  with  only  slightly 
diminished  force,  to  the  proper  venue  <rf 
civil  actions  for  damages  on  account  of 
libel.  Therefore  we  ought  to  hesitate,  un- 
less compelled  by  the  unequivocal  force,  and 
significance  of  the  language  used,  to  at- 
tribute to  the  legislature  the  meaning  for 
which  respondent  contends. 

It  is  c<moeded  by  appellant  (as,  indeed, 
it  must  be)  that  an  action  such  as  the  one 
prosecuted  by  plaintiff  is  one  growing  out 
of  a  violation  of  personel  rights,  as  dls- 
tingnished  from  rights  of  property.  Civil 
actions  arise  out  of  obligations  or  injuries. 
Code  Civ.  Proc.  g  2,5.  An  obligation  is 
due  to  a  contract  or  to  operation  of  law. 
Code  Civ.  Proc.  g  26.  Section  27,  Code  of 
Civil  Procedure,  describes  injuries  as  of 
two  kinds,  to  the  person  and  to  property. 
Section  28  defines  injury  to  property,  and 
S  2Q  classifies  every  other  injury  as  "an 
injury  to  the  person,"  This  is  a  very  con- 
cise and  convenient  classification,  and  one 
conforming  to  our  simplified  form  of  action; 
but,  because  it  exists  in  one  part  of  one 
of  the  Codes,  we  are  not  therefore  bound 
to  say  that,  wherever  employed  in  any  law, 
the  expression  "injury  to  person"  must  be 
interpreted  to  mean  every  invasion  of  per- 
sonal rights.  In  drawing  statutes,  legis- 
lators  are  sometimes  unconsciously  influ- 
enced by  distinctions  which  prevailed  under 
the  highly  technical  practice  of  the  com- 
mon law;  and,  at  the  common  law,  actions 
in  tort  were  claesifled  with  reference  to 
the  physical  or  to  the  merely  consequential 
injury  lo  person  or  property.  Professor 
VVilliom  Carey  Jones,  in  vol,  2  of  Modem 
American  LaM,  at  page  10,  uses  the  fol- 
lowing lan);uage  :  "Modem  procedure  has 
abolished  forms  of  action,  and  technical 
questions  of  procedure  have  lost  their  im-  i 
port«nce.     Nevertheless,    the    language   of  I 
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the  old  forms  of  action  is  bUII  used,  and 
the  distinctions  made  therein  are  often 
useful  if  not  necessary  in  determining  the 
basis  of  liability  in  tort.  It  is  therefore 
advisable  to  understand  the  distinction  be- 
tween the  action  of  trespass  and  the  action 
of  trespass  on  the  case,  or,  as  it  is  more 
commonly  called,  ease.  Trespass  was  the 
action  used  for  any  wrongful  and  direct 
application  of  force,  whether  to  the  person 
or  property.  Case  was  a  supplementary 
form  of  action,  provided  for  all  kinds  of 
injury  which  did  not  amount  to  a  trespass." 

He  also  quotes  a  passage,  to  the  same 
effect,  from  Leame  v.  Bray,  3  East,  60i, 
102  Gng.  Reprint,  724,  and  concludes  the 
introduction  to  his  article  on  torts  with  the 
following  sentences:  "Where  there  is  no 
physical  interference  with  the  person  or 
property,  then  the  action  in  tort  is  not 
trespass,  but  case.  For  example,  in  deceit, 
malicious  prosecution,  or  libel,  the  acti<ni 
employed  is  ease." 

To  the  lawyer  trained  in  the  common 
law,  therefore,  there  exists  a  distinction 
tietween  actions  for  libel  and  those  arising 
out  of  physical  interference  with  the  per- 
son. Perhaps  this  distinction  was  in  the 
mind  of  the  draftsman  of  the  statute  be- 
fore us,  and  perhaps  for  this  reason  he  and 
his  colleagues,  who  voted  for  its  adoption, 
had  no  thought  of  including  libel  within 
the  category  of  actions  for  injuries  to  p^- 
sons,  to  which  it  was  intended  that  %  306. 
Code  of  Civil  Procedure,  should  apply.  Or 
it  may  be  that  the  lawmakers  emoloyi^  the 
words,  "injury  to  person,"  according  to  the 
general  and  approved  usage  (Civ,  Code,  g 
13),  and  not  in  a  special  and  technical 
sense,  and  by  that  expression  intended  the 
ordinary  meaning,  namely  "bodily  injury." 
In  either  event,  the  true  significance  of 
the  section  would  support  appellant's  con- 
tention. In  discussing  g  305,  Code  of  Civil 
Procedure,  this  oourt  has  held  it  to  be  con. 
stitutional,  although  it  applied  to  bodily 
injuries  and  not  to  other  invasions  of  per- 
sonal rights,  suoh  as  slander  and  libel. 
Gridley  v.  Fellows,  168  Cal.  766,  138  Pac. 
3G5.  The  following  qaotations  from  the 
opinion  prepared  l^  Mr.  Justice  Shaw  clear- 
ly indicate  the  views  of  the  court  in  this 
regard.  At  page  76B  of  166  Cal,  the  fol- 
lowing language  is  used:  "The  sole  ques- 
tion for  consideration  is  whether  causes  of 
actions  for  bodily  injury  or  for  Injuries 
to  property  are  so  alike  in  all  respects  to 
other  causes  of  action,  such  as  actions  for 
slander  or  libel,  or  actions  on  contract  at 
law  or  in  equity,  that  no  reasonable  basis 
can  be  found  for  a  provision  allowing  the 
former  to  be  tried  in  the  county  where  the 
injury  occurred,  which  Is  not  the  residence 
of    the    defendant,   which   does    not    apply 
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with  eqiwl'foice  to  the  latter  aetioiu  men- 

On  the  eame  pa^  we  ^d  this  language: 
"AotioDB  to  recover  damagee  caiued  by  bodi- 
ly injarieij.w  by  injuries  to  propMty,  are 
well  knawii  as  distinct  classeg  of  actions. 
They  are  eAch  separately  treated  in  the 
tfl^tbooks  of  law.  Each  forms  a  diatinct 
and  well-known  claea,  with  attributee  and 
quaiities  of  its  own,  and  each  ia  or  has 
been  affected  and  controlled  to  Borne  extent 
by  distinct  and  different  rules  of  law,  evi- 
dence, and  proeeduie.  They  arc  la  clearly 
distinguiehed  from  other  actions  that  there 
is  no  dilliculty  in  recopntEing  and  clasei- 
fying  tliem.  We  think  ihey  are  eufficlently 
distingi^ialied  hy  the  probable  iotereats  and 
convenience  of  <  the  parties,  and  by  consid- 
erations of  public  convenience  and  policy, 
not  applying  so  strongly  to  other  actions, 
to  justify  the  Legislature  in  providing,  as 
it  has,  that  the  defendant  shall  not  have 
the  absolute  right  to  demand  that  the  cause 
be  removed  for  trial  to  the  county  of  his 
Tesidence,  in  ease  it  is  not  the  county  in 
which  the  injury  occurred." 

This  decision  strongly  snpporta  appel- 
lant's position,  because,  aa  his  counsel  con- 
tend in  their  brief,  if  respondent's  view  , 
were  the  correct  one,  this  court  would  have-; 
held  that  the  section  did  not  violate  the 
rule  against  special  legislation,  because  it 
embraced  all  personal  acticme,  including ; 
libel.  Instead,  the  hohUng  was  that  it  ex-  j 
eluded  libel  and  certain  other  actions,  hut  I 
was  founded,  nevertbelesa,  upon  a  proper  i 
dassiflcatton.  j 

In  the  later  case  of  Rains  v.  Diamond  | 
ilatch  Co.  171  CaL  320-328,  1&3  Pac.  23S, 
240,  Mr.  Justice  Sloss,  who  wrote  the  opin- 1 


ion,  said,  regarding  the  amendment  to 
%  395,  Code  of  Civil  Procedure,  enaeted  in 
1911 ;  "The  change  in  the  la.w  was  designed 
to  enlarge  the  rights  of  plaintiffs  by  giving 
them  a  choice  of  two  counties,  where  there- 
tofore the  defendant  Iiad  enjoyed  the  right 
of  trial  in  the  count;  of  his  residence." 

It  will  tbua  be  seen  that  this  court  ha^t 
never  regarded  the  section  aa  one  which 
applies,  BO  far  as  actions  for  persomal  in- 
juries are  concerned,  to  any  but  those  based 
upon  physical  lesions.  It  is  also  to  be 
remembered  that,  although  injuries  are 
classitied  as  injuries  to  property  and  in- 
juries to  the  person  (Code  Civ.  Proc.  j!§ 
2B  and  21)),  causes  are  more  elaborately 
differentiated  in  designating '  the  classes  of 
i.atioiiB  which  may  be  united.  Those  for  ''in- 
juries to  character"  and  "JDJnrie*  to  per- 
son" are  separately  enumurated.  Code  Civ. 
Proc.  %  427.  It  will  thus  be  seen  that, 
in  the  Code  itself,  the  expression  "Injuries 
to  person"  is  not  always  used  with  the  same 
brt^  N^ulloance  as  reapondent  would  have 
us  give  to  it,  following  g  29  of  the  Code 
of  Civil  Procedure. 

We  conclude  that  g  395  of  the  Code  of 
Civil  Procedure  must  be  interpreted  as  not 
giving  to  a  person,  against  wboin  an  al- 
leged libal  is  published  in  a  newspaper,  the 
riglit  to  maintain  bis  actitm,  against  the 
deifendaut's  protest,  in  any  county  in  which 
the  newspaper  may  circulate. 

The  onler  is  reversed,  and  the  cause  re- 
manded for  action  by  the  superior  court 
in    accordance    with    the    views    expressed 
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Annotation — Venue  of  civil  action  lor  libel  or  slender. 


For  venne  of  the  enminal  offense  of 
libel.  Bee  State  t.  Piver,  4S  L.R.A.(N.S.) 
941,  and  the  note  thereto. 

In  general,  personal  aotions,  whether 
soimdinfr  in  toit  or  contract,  are  transi- 
tory and,  in  declaring,  the  matter  may  be 
laid  as  having  taken  place  is  the  eosn- 
ty  -where  the  aotion  is  to  be  tried,  with- 
out any  reference  to  the  place  where  the 
thing  really  happened.  So,  under  a  dee- 
laration  in  slander  which  alleged  the 
words  to  have  been  spoken  in  a  certain  ' 
oounty  in  New  York,  plaintiff  was  al- , 
lowed  to  prove,  as  a  substantive  cause  of 
aetion,  that  the  words  were  spoken  in 
Canada;  and  an  action  for  slanderons 
words  will  lie  by  one  citiEen  of  the  state 
gainst  another,  though  the  words  were 
spoken  in  Canada.  Lister  v.  Wright 
(1842)  2  Hill  (N.  T.)  320. 
.  L.R.A.191SP. 


So,  an  aetion  for  slander  will  lie  for 
words  spoken  in  another  state,  charging 
plaintiff  with  larceny.  Offutt  v.  Early- 
wine  (1836)  4  Blaekf.  (Ind.)  460,  32 
Am.  Dec.  40;  Linville  v.  Earlywine 
(1838)  4  Blackf.  (Ind.)  469  (or  forg 
erv) ;  Hull  v.  Vreeland  (1864)  42  Barh. 
(K.  Y.)  543.  So,  the  action  for  slander 
beii^  transitory,  it  ia  not  generally  nee- 
essaiy  to  all^^  a  speaking  of  words 
within  the  state  in  which  ^e  aetion  is 
brought.  Emmerson  v.  Uarve)  (1876) 
55  lad.  266. 

In  Worth  t.  BuUer  (1844)  7  Blackf. 
(Ind.)  251,  it  is  held,  in  an  action  for 
slander,  that  the  words  will  be  presumed 
to  have  been  spoken  in  the  state  in  which 
the  suit  was  brought,  until  the  contraiT 
is  proven. 

Aa  the  venne  in  slander  is  transitoiT 
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and  need  not  be  proved,  an  allegation 
that  the  speaking  was  at  a  certain  place 
is  immaterial,  and  not  descriptive  of  the 
offeose,  and  need  not  be  proved.  Owen 
V.  McKean  (1853)  14  El.  459. 

Being  a  transitory  action,  if  the  words 
spoken  were  actionable  at  common  law, 
the  action  may  be  brought,  though  they 
were  spoken  in  another  state;  but,  if 
they  are  actionable  only  by  statute,  it 
must  be  shown  that  they  are  actionable 
according  to  a  statute  in  the  state  in 
which  thev  were  spoken.  Stout  v.  Wood 
(1820)  1  Blackf.  (Ind.)  71. 

In  Caldwell  v.  Story  (1899)  107  Ky. 
10,  45  L.R.A.  735,  52  S.  W.  850,  it  was 
held  that  where  a  note  was  sent  for  col- 
lection through  a  bank  in  one  county  to 
another  bank  in  the  county  where  the 
matcer  resided,  and  upon  presentation 
the  maker  stated  that  be  never  signed  the 
note  and  that  it  was  a  forgery,  which 
statement  was  indoraed  on  the  note  by 
the  cashier  of  the  bank,  and  the  note  re- 
turned to  the  forwarding  bank,  it  was 
held,  in  an  action  for  libel  against  the 
cashier  and  the  maker,  that  as  to  the 
cashier  the  statement  was  privileged, 
and  as  to  the  maker  he  was  guilty,  if  at 
all,  of  slander  instead  of  libel,  and  the 
venae  of  the  action  against  him  was  is 
the  county  where  the  note  was  presented 
and  the  words  spoken,  instead  of  in  the 
county  where  plaintiff  resided  and  to 
which  the  statement  was  transmitted  by 
mail  by  the  eashier. 

Libel,  being  a  personal  action,  mnst 
be  brought  in  the  county  where  the  de- 
fendant resides,  under  a  Code  provision 
that,  "except  when  otherwise  provided 
herein,  personal  actions  must  be  brought 
in  a  connty  where  some  of  the  defend- 
ants actually  reside,"  the  court  saying 
that  there  was  no  other  provision  re- 
specting it.  Hall  V.  Royoe  (1880)  54 
Iowa,  136,  6  N.  W.  177. 

It  is  the  publication,  not  the  writing, 
of  libelous  matter  that  is  actionable,  and 
even  if  some  outsider  repeated  the  def- 
amation elsewhere  it  would  not  change 
the  principle.  Wallace  v.  Southern  Exp. 
Co.  (1910)  7  Ga.  App.  565,    67  S.  E.  694. 

So,  in  Bree  t.  Marescaux  (1881)  L. 
R.  7  Q.  B.  Div.  (Eng.)  434,  50  L.  J. 
Q.  B.  N.  S.  676,  44  L.  T.  N.  S.  765,  29 
Week.  Rep,  858,  it  was  held  that,  where 
a  slander  was  spoken  abroad,  and  special 
damage  occurred  in  England  because  of 
its  repetition  there  by  others,  there  was 
no  canse  of  action  in  England  against 
the  person  who  originally  uttered  the 
slander. 

And  under  a  statutory  provision  that, 
"where  the  foundation  of  the  suit  is 
I,^R.A.1018F. 


some  erime  or  offense  or  tre^aas  for 
which  a  civil  action  in  damages  may  lie, 
in  which  c:ise  the  suit  may  be  brought 
in  the  county  where  such  crime  or  offense 
or  trespass  was  committed  or  in  the 
county  where  the  defendant  has  hia 
domicil,"  an  action  for  slander  may  be 
brought  in  the  county  in  which  the 
slander  was  uttered;  but,  if  a  slander 
is  uttered  in  one  county  and  repeated  by 
the  hearer  in  another  cuuuty,  suit  may 
not  be  brought  in  the  second  county 
against  the  person  orieinally  uttering 
the  slander.  Parr  v.  Thompson  (1907) 
45  Tei  Civ.  App,  337,  100  S.  W.  792. 

The  venue  of  an  action  for  libel  con- 
tained in  a  tel^ram  is  where  the  tele- 
gram was  received  by  the  addressee. 
Leduc  V.  Th6oret  (1897)  Rap.  Jud.  Que- 
bec 11  C.  S.  305. 

So,  the  venue  of  an  action  for  libel 
contained  in  a  letter  is  where  it  is  re- 
ceived and  read,  Mkrcotte  v.  Tberien 
(1902)   Rap,  Jud,  Quobec  22  C.  S.  315. 

In  Freeman  v.  Xorris  (1789)  3  T.  R. 
308,  100  Eng.  Reprint,  590,  it  was  held 
that  the  court  would  change  the  venue 
of  an  action  for  libel  Into  a  county  in 
which  it  was  both  written  and  published, 
the  libel  being  contained  in  a  letter 
which  was  written  in  one  place  and  sent 
to  another  in  the  same  county. 

In  Metcalfe  v.  Markham  (1790)  3  T. 
R.  652.  100  Eng.  Reprint,  785,  an  action 
for  libel,  contained  in  a  letter  written 
in  a  certain  county  in  England  and 
mailed  to  Germany,  in  which  it  was  con- 
tended thnt  a  canse  of  action  arose  in 
each  county  through  which  the  letter 
passed,  it  was  held  that  the  only  part 
of  the  transaction  out  of  which  the  eause 
of  action  arose,  which  happened  in  Eng- 
land, happened  in  the  county  in  which 
the  letter  was  written,  and  therefore  the 
cause  of  action  arose  there,  and  not  else- 
where within  the  Kingdom. 

In  a  suit  for  libel,  contained  in  a  letter 
written  in  one  county  and  mailed  into 
another  county,  which  was  brou;^t  in 
the  latter  county,  the  court  refused  to 
grant  a  change  of  venae  to  the  connty  in 
which  the  letter  was  written,  because 
the  defendant  could  not  make  the  usual 
affidavit  that  the  cause  of  action  arose 
wholly  in  that  county,  and  not  else- 
where. Clissold  v.  Clissold  (1787)  1  T. 
B.  647,  99  Eng.  Reprint,  1299. 

A  cause  of  action  for  a  libel  published 
in  a  newspaper  arises  in  a  jurisdiction 
in  which  the  paper  is  circulated.  Has- 
kell V.  Bailey  (1894)  11  C.  C.  A.  476, 
25  U.  S.  App.  99,  63  Fed.  873;  Bailev  v. 
Chapman  (1897)  15  Tar.  Civ.  App.  240, 
38  S.  W.  544;  Pinkney  v.  Collins  (1787) 
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1  T.  R.  571,  99  Eng.  R«prmt,  1257;  Ir- 
vine V.  Dnvemay  (1878)  4  Qoebec  h.  K. 
85;  Blackburn  v,  Cameron  (1871)  5  Out. 
Pr.  Rep.  341. 

So,  a  libel  printed  in  a  newspaper  in 
one  state,  and  circulated  in  another 
state  by  sale  of  the  paper  there,  will 
fp.ve  a  canse  of  action  for  libel  in  the 
state  in  which  it  is  circulated.  Vitolo  t. 
Bee  Pub.  Co.  (1901)  66  App.  Bit.  582, 
73  N.  T.  Supp.  273. 

An  action  for  a  libel  which  was  dis- 
persed in  several  counties  is  transitory, 
and,  unless  special  circumstances  are 
shown,  the  venue  of  an  action  com- 
menced in  a  county  in  which  plaLutiff 
resides,  and  in  which  the  newspaper  con- 
taining the  libel  was  circulated,  will  not 
be  changed  to  the  residence  of  defend- 
ant, where  the  libel  was  printed.  Root 
V.  King  (1825)  4  Cow.  (N.  T.)  403. 

And,  in  an  action  for  libel  against  the 
editor  of  a  paper  which  was  circulated 
in  the  county  in  which  plaintiS  resided, 
where  the  action  was  commenced,  it  was 
held,  upon  a  motion  for  a  change  of 
venue  to  the  county  in  which  the  paper 
was  printed,  that  there  was  no  ground 
for  the  application.  Clinton  v.  Croawell 
(1804)  2  Caines  (N.  T.)  245,  2  Am.  Dec. 
235. 

Where  libelous  articles  were  printed 
and  published  in  s  certain  county,  and 
nearly  everything  complained  of  in  the 
plaintiff's  complaint  took  place  in  that 
county,  the  action  should  be  tried  there. 
Griffin  v.  Olean  Times  Pub.  Co.  (1911) 
126  N.  Y.  Supp.  1102. 

Where  plaintiff  brought  an  action  for 
libel  in  each  county  or  the  slate  in  which 
the  newspaper  containing  the  libel  was 
circulated,  the  libel  being  published 
originally  in  the  county  where  both  par- 
ties resided,  the  court  required  a  con- 
solidation of  all  the  actions,  for  trial  in 
such  county,  that,  under  the  Code,  being 
a  place  in  which  they  were  all  triable. 
Percy  v.  Seward  (1858)  6  Abb.  Pr. 
(N.  Y.)  326. 

Under  statutes  which  declare  a  libel 
to  be  an  offense  punishable  by  a  fine  or 
imprisonment,  and  provide  that,  where 
the  foundation  of  a  suit  is  some  crime 
or  offense  or  trespass  for  which  a  civil 
action  in  damages  will  lie,  the  suit  may 
be  brought  in  the  county  where  such 
crime,  offense,  or  trespass  is  committed, 
or  in  the  county  where  the  defendant 
has  his  domicil,  an  action  for  a  libel  pub- 
lished in  a  newspaper  may  be  brought 
in  any  county  in  which  the  newspaper  is 
circulated.  Bclo  v.  Wran  (1884)  03 
Tex.  686. 

Likewise,  under  a  Code  provision  that 
L.R.A.1018K. 


"every  action  for  an  injury  to  the  char- 
acter of  the  plaintiff  against  a  defend- 
ant residing  in  this  state  must  be  brought 
in  the  county  in  which  the  defendant 
resides  or  in  which  the  injury  is  done,*^ 
an  action  for  a  libel  published  in  a  news- 
paper may  be  brought  in  any  county  in 
which  the  paper  containing  the  libel- 
ous article  was  circulated.  Louisville 
Press  Co.  v.  Tennelly  (1899)  105  Ky. 
365,  49  S.  W.  15;  Cincinnati  Times-Star 
Co.  V.  France  (1901)  22  Ky.  L.  Eep. 
1666.  61  S.  W.  18. 

In  Dubuo  V.  Delisle  (1908)  10  Qosbec 
Pr.  Rep.  253,  Rap.  Jud.  Quebec  33  C.  S. 
456,  a  suit  for  libel  brought  in  Quebec 
was  referred  for  trial  to  the  district 
where  the  article  was  written  and  pub- 
lished in  a  newspaper,  at  which  place 
both  plaintiff  and  defendant  resided. 
See  also  Cie  de  Puipe  de  Chicoutimi  v. 
Delisle  (1908)  Rap.  Jud.  Quebec  34  C.  S. 
294. 

Where  a  constitutional  provision  gives 
a  right  to  sue  a  corporation,  either  where 
the  breach  occurs  or  in  the  county  where 
the  principal  place  of  business  of  the 
corporation  is  situated,  and  the  Code 
gives  to  an  individual  the  right  to  have 
a  cause  of  action  tried  in  the  county  of 
his  residence,  a  plaintiff  in  a  suit  for 
libel,  by  joining  an  individual  with  a 
corporation  in  the  action,  waives  the 
right  given  by  the  Constitution,  of  suing 
the  corporation  where  the  breach  oc- 
curred, and  must  bring  the  action  in  the 
county  in  which  the  corporation  was  lo- 
cated, where  that  coincides  with  the  resi- 
dence of  the  individual  defendant,  Bra- 
dy V.  Times-Mirror  Co.  (1895)  106  Cal 
56,  39  Pac.  209. 

Under  that  constitutional  provi^on, 
a  corporation  may  be  sued  for  libel  in 
the  county  in  which  the  newspaper  con- 
taining the  libel  ia  circulated,  which  is 
also  the  residence  of  plaintiff,  althongh 
the  paper  is  published  in  another  county, 
in  which  the  principal  place  of  defend- 
ant's business  is  located,  Tingley  v. 
Times-Mirror  Co.  (1904)  144  Cai  205,  77 
Pac  918. 

An  action  for  libel  is  not  one  for  "in- 
jury to  person,"  within  a  Code  provision 
that  such  an  action  may  be  brought 
"where  the  injurj-  occurs,"  so  as  to  en- 
able one  who  has  been  libeled  in  a  news- 
paper to  bring  his  action  in  any  county 
in  which  the  newspaper  was  circulated- 
QitAHAU  V,  MixoN,  ante,  1023. 

In  Houston  v.  Pulitzer  Pub.  Co.  (1913) 
249  Mo.  332,  155  S.  W.  1068,  it  was  held 
that,  under  a  statute  providing  that 
"suits  against  a  corporation  shall  be 
commenced  either  in  the  county  where 
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the  canee  o(  action  accrued  or  in  &ay 
county  where  such  corporatioa  ahall 
have  or  usually  keep  au  office  or  agent 
for  the  transaction  of  the  usual  and  ous- 
tomary  business,"  a  corporation  uubliBh- 
ing  a  newspaper  eould  be  sued  for  a 
libel  contained  therein,  only  in  the  coun- 
ty where  plaintiff  resided,  or  where  the 
defendant  firat  published  the  libel,  or 
had  an  office  or  agent,  and  not  in  any 
cither  county  in  the  state  in  which  the 
paper  circulated,  ou  the  ground  that, 
inasmuch  as  an  individual  under  the 
terms  of  a  general  statute  relating  to 
suits  commenced  by  sumiuong,  could  be 
sued  for  libel  only  in  the  county  of  his 
residence,  or  within  which  the  plaintifE 
resides  and  the  defendant  may  be  found, 
the  constmetion  contended  for  would 
render  the  statute  unconstitutional,  as 
not  affording  to  defendant  corporations 
equal  protection  of  the  law.  In  so  de- 
ciding, the  court  expressly  overruled  up- 
on this  question,  Julian  v.  Kansas  City 
Star  Co.  (1907)  209  Mo.  35,  107  S.  W. 
496,  and  inferentially  overruled  Meri- 
weather  v.  Publishers:  George  Knapp  & 
Co.  (1908)  211  Mo.  199,  16  L.R.A.(N.S.) 
953,  109  S.  W.  750;  Branch  v.  Publish- 
ers: George  Knapp  &  Co.  (1909)  222 
Mo.  580,  121  S.  W.  93;  Cook  v.  Globe 
Printing  Co.  (1910)  227  Mo.  471,  127  S. 
W.  332,  and  TiUes  v.  Pulitaer  Pub.  Co. 
(1912)  241  Mo.  609,  145  S.  W.  1143, 
which  had  followed  the  Julian  Case. 

The  Houston  Case  (Mo.)  supra,  has 
been  followed  by  Jones  v.  Pulitzer  Pub. 
Co.  (1914)  256  Uo.  57,  165  S.  W.  304, 
and  Davidson  v.  Pulitzer  Pub.  Co,  (1915) 
—  Mo.  — ,  178  S.  W.  68. 

Where,  by  the  law  of  a  state,  a  resi- 
dent corporation  must  be  sued  for  libel 
either  where  the  libel  is  published  or  at 
the  location  of  its  principal  ofBce,  a  suit 
for  a  libel,  which  was  written  by  an 
agent  at  a  place  other  than  the  principal 
office,  and  mailed  to  another  agent  in 
another  county,  where  it  was  opened 
and  read  by  several  persons,  must  be 
brought  in  the  latter  county,  or  in  the 
county  where  the  principal  office  is  lo- 
cated; and  the  fact  that  the  agent  re- 
ceiving the  letter  mailed  it  back  to  the 
writer  would  give  no  authority  for 
bringing  suit  in  the  county  where  it  was 
written.  "Wallace  v.  Southern  Exp.  Co. 
(1910)  7  Oa.  App.  565,  67  S.  E.  694. 

The  refusal  of  the  court  to  grant  a 
change  of  venue,  in  Barnes  v.  Roosevelt 
(1914)  87  Misc.  55,  149  N.  T.  Supp.  291, 
in  which  action  was  brought  in  the  coun- 
ty in  which  plaintiff  resided,  the  only 
other  county  in  which  it  could  properly 
have  been  brought  in  the  first  instance, 
I..R.A.1S1BF. 


under  the  statute,  being  that  in  which 
defendant  resided,  was  reveised  in 
(1914)  164  App.  Div.  540,  150  N.  Y. 
Bupp.  30,  and  the  venue  changed  to  a 
county  in  which  neither  party  resided, 
because  of  possible  bias  of  the  jurors  at 
the  residence  of  either  party. 

In  Kelly  v.  Haugh  (1897)  60  K.  J.  L. 
124,  37  Atl.  435,  changing  the  venue  from 
the  county  in  which  the  defendant  was 
served,  to  the  county  in  which  both  par- 
ties resided,  and  where  the  cause  of  ac- 
tion arose,  the  court  merely  followed  the 
plain  terms  of  the  statute,  which  only 
gave  the  court  the  discretion  of  pennit- 
ting  trial  in  the  eounty  io  which  the 
cause  of  action  arose,  or  that  in  which 
the  plaintiff  or  defendant  resided  at  tha 
time  the  action  was  instituted. 

Under  a  Code  provision  that  "every 
action  for  an  injury  to  the  character  of 
the  plaintiff  against  a  defendant  resid- 
ing in  this  state  must  be  brought  in  the 
county  in  which  the  defendant  resides 
or  in  which  the  injury  is  done,"  either  a 
resident  or  a  nonresident  of  the  state 
may  be  sued  in  the  county  in  whieb  the 
injury  is  done;  and,  where  suit  is 
brought  in  such  county,  it  is  immaterial 
that  plaintiff  failed  to  allege  that  de- 
fendant was  a  resident  of  the  state. 
Bright  V.  Hammond  (1899)  105  Ky.  762, 
49  S.  W.  773, 

In  Clerk  v.  James  (1801)  Cro.  Eliz. 
pt.  2  p.  870,  78  Eng.  Keprint,  1096,  it  was 
held  that  upon  a  plea  of  justi&cstion  of 
slanderous  words,  by  faots  alleged  to 
have  occurred  at  a  different  place  from 
where  the  words  were  spoken,  the  venue 
should  be  where  the  justification  arose, 
as,  by  the  justification,  the  words  were 
confessed,  and  the  issue  was  only  upon 
the  justification.  R.  L.  S. 


ETHEL  W.  BANCKOFT,  Appt., 

GRIFFISG  BAN'CROFT.  Respt 

(—  Cal.  — ,  173  Pac.  579.) 


validity  is  treated  in  the  notes  to  Karren 
v.  Kar'rer,  (ll>  I^.R.A.  234.  and  Robinaon  v. 
Robinoon.  51  i..R.A.(K.S.)  534:  and  see 
later  («»?,  Chapman  v,  Cliapman,  L.R.A. 
1916F,  528,  KperiRcally  as  to  collusion,  see 
page  207  of  the  note  in  SO  L.R.A.  and  page 
535  of  the  note  ia  51  L.R.A.IN.S.). 
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■n  interlocutory  decree  of  divorce  after  the 
time  has  elapsed  for  Mcuring  relief  within 
tbe  action  by  appeal  or  application  under 
the  statute,  merely  because  it  wqb  procured 
by  colluaioD  between  the  parties. 
For  other  oases,  see  Equity,  I.  o,  in  Dig. 
1-52  a".  S. 

(June  3,  1018.) 

APPEAL  by  plaintilT  from  a  judgment  of 
the  Superior  Court  for  l*an  Diego 
County  BUtrtaining  a  demurrer  to  the  com- 
plaint and  diBmiseing  an  action  brought  to 
set  aside  an  interlocutory  divorce  decree. 
Affirmed. 

The  fa<rt3  are  stated  in  the  opinion. 

MeBsre.  Ijnce  &  Luce  and  Joseph  Ii. 
Ijewlnsohn   for  appellant. 

MeeBtB.  Sweet,  Steftrns,  St  Forward  and 
Ward,  Ward,  &  Ward,  for  respondent. 

Rlchardfi,  Judge  pro  tern.,  delivered  the 
opinion  of  the  court; 

This  is  an  appcHl  from  a  judgment  of 
dismiSBal  of  this  action  after  an  order  bub- 
taintng  the  defendant'B  demurrer  to  the 
praintifT's  complaint.  The  action  was 
brought  by  the  plaintiff  to  have  set  aside 
an  interlocutory  decree  in  the  case  of  Ban- 
croft V.  Bancroft  (L.  A.  So.  5419)  —  Cal. 
— ,  173  Pac.  582,  upon  the  ground  that 
Buch  decree  was  procured  by  collusion  be- 
tween the  parties  to  that  action,  who  are 
also  the  parties  to  this  one.  The  facta  out 
of  which  this  action  arose  as  set  forth  in 
the  complaint  herein  are  as  follows:  The 
parties  were  married  on  or  about  October 
80.  leOl.  Three  children  were  born  of  this 
marriage,  a  daughter  named  Barbara,  now 
of  the  age  of  fourteen  yeare,  and  two  sods, 
Grilling,  Jr.,  and  Hubert  Howe,  whose  ages 
are  now  respectively  eleven  and  eight 
years.  On  October  30,  iei4,  the  plaintiff 
left  the  home  of  the  defendant  and  herself 
in  or  near  San  Diego,  with  the  defendant's 
knowledge  and  consent,  for  the  purpose  of 
jiajiiig  a  visit  to  her  parents  in  Washing- 
Ion,  District  of  Columbia,  intending  and 
expecting  to  return  to  her  said  home  in 
about  two  monthB,  and  without  any  in- 
tention of  deserting  the  defendant.  That 
in  the  month  of  January.  1915,  the  plain- 
tiCr  received  a  letter  from  the  defendant 
informing  her  that  the  defendant  had  de- 
cided that  they  could  no  longer  live  to- 
gether as  huBband  and  wife,  and  directing 
her  not  to  return  to  their  home,  and  agree- 
ing and  promising  that  he  would  pay  her 
the  sum  of  ftlia  as  a  monthly  allowance, 
and  permit  her  to  have  the  custody  and 
care  of  their  daughter  Barbara,  and  to  Bee 
and  visit  their  two  sons  upon  some  satis- 
factory arrangement.  That  the  plaintiff 
upon  receipt  of  this  letter  did  not  return 


to  the  home  of  herself  and  defendant  i» 
aecouut  of  such  direction  and  arrangement, 
but  went  to  reside  in  the  city  of  New  York. 
During  the  month '  of  May,  191S,  the  de- 
fendant wrote  to  plaintiff  informing  her 
that  he  desired  and  intended  to  secure  a 
divorce  from  her,  and  desired  and  re- 
quested her  to  consent  to  such  divorce 
action,  and  to  refrain  from  contesting  hia 
application  for  a  decree  therein.  That  the 
plaintiff  thereupon  agreed  with  the  de- 
fendant not  to  institute  a  contest,  nor 
offer  any  objection  to  his  proceeding  for  a 
divorce,  nor  to  file  any  answer  or  offer  any 
testimony  therein,  provided  the  defendant 
would  make  provision  in  the  decree  therein 
regarding  the  custody  of  their  children. 
That  thereafter  the  defendant  arranged 
with  an  attorney  to  represent  Ihis  plain- 
tiff in  said  action,  and  caused  this  plaintiff 
to  instruct  said  attorney  to  enter  her  ap- 
pearance therein  as  her  attorney  of  record, 
but  to  offer  no  objection  to  the  entry  of  a 
decree  therein  dissolving  the  bonds  of 
matrimony  between  the  parties  thereto. 
That  thereafter  and  on  June  5,  1916,  the 
defendant  herein  commenced  such  action 
for  divorce  in  the  county  of  San  Diego 
against  this  plaintiff,  allying  wilful  de- 
sertion as  the  ground  of  divorce.  That  in 
accurdance  with  their  aforesaid  under- 
Btandisg  this  plaintiff's  attorney  bo  pro- 
vided entered  her  appearance  therein,  but 
offered  no  objection  to  the  proceedings 
therein,  hot  facilitated  the  same  in  every 
way  possible  to  the  end  that  the  defendant 
herein  should  secure  an  interlocutory  de- 
cree in  bis  favor  in  said  action.  Thatnhen 
said  cause  came  on  for  tral  the  defendant 
herein  as  plaintiff  therein  testified  falsely 
that  this  plaintiff  had  wilfully  deserted 
him,  and  that  such  desertion  had  continued 
for  more  then  a  year  prior  to  the  incep- 
tion ol  said  action.  Hat  no  objection  was 
made  by  or  on  behalf  of  this  plaintiff  to 
such  testimony,  or  to  any  of  the  proceed- 
ings in  said  action,  or  to  the  granting  of 
tlie  interlocutory  decree  therein,  and  such 
interlocutory  decree  was  accordingly  grant- 
ed and  duly  entered  on  June  22,  1916, 
notwithstanding  the  fact  that  the  plain- 
tiff herein  had  a  good  and  valid  defense  to 
said  artion  which  she  did  not  present  on 
account  of  the  prior  agreement  and  under- 
standing between  herself  and  the  plaintiff 
therein.  That  thereafter  and  in  the  month 
of  May.  1917,  the  defendant  herein  informed 
the  plaintilT  herein  Uiat  he  would  not  per- 
mit her  to  see  or  visit  their  two  sons,  and 
did  thereafter  so  refuse  to  permit  this 
plaintiff  to  see  or  visit  her  two  children, 
and  also  failed  and  refused  and  still  re- 
fuses to  longer  pay  this  plaintiff  her  agreed 
allowance    of    $125    a  month.     That    this 
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plaintiff  thereupon  cRim-  to  San  Diego  and 
took  itepA  to  proonre  coktnsel  and  to  aeeerl 
her  Tights  tn  the  premises,  and  was  in- 
formed by  her  laid  ettorn^s  that  said 
divorce  decree  was  innttid,  and  was  also 
advised  that  the  defendant  herein  vaa 
about  to  apply  for  s  Rnal  decree  in  aaid 
a.ction,  irtiereiipon  ahe  instituted  this 
action,  setting  forth  the  foregoing  facts, 
and  praying  that  said  interlocutory  decree 
be  let  aside,  and  that  the  defendant  herein 
be  enjoined  from  procuring  a  final  decree. 
The  defendant  demurred  to  this  complaint 
upon  several  grounds,  hut  chiefly  that  the 
same  did  not  state  faets  sofBoienft  to  con- 
stitute a.  cause  of  action.  The  court  mis- 
tained  the  demurrer  without  teate  to 
amend,  and  entered  judgment  aecordingly, 
dismissing  the  action,  and  from  euch  order 
and  judgment  the  plaintiS  prosecutea  tAis 

The  appellant  herein  contends  that  the 
trial  court,  sitting  as  a  court  of  equity,  had 
power,  and  that  it  was  its  duty  to  enter- 
tain this  action  and  to  set  aside  the  in- 
terlocutory decree  of  divorce  given  and 
made  in  the  defendant's  favor  in  said  ac- 
tion wherein  be  was  plaintiff,  upon  the 
facts  recited  in  her  complaint  hnein,  show- 
ing that  said  interlocutory  decree  had 
been  obtained  by  a  collusive  agreement  be- 
tween herself  and  the  defendant  herein,  by 
which  a  fraud  had  been  practised  upon  the 

We  are  unable  to  giT«  our  support  to 
this  contention  upon  the  facts  set  forth  in 
tha  Bppellaat'a  complaint.  It  is  practically 
conceded  by  the  appellant  herein  that  as  a 
general  rule  courts  of  equity  will  not  in- 
terfere to  retiere  a  party  to  an  action 
from  a  judgment  whi<^  has  been  procured 
through  a  collusir*  agreement  between  the 
parties  to  the  aetion,  to  the  effect  that 
either  of  said  parties  shall  commence  the 
action  and  obtain  by  the  connivance  or  con- 
sent of  the  other  a  judgment  to  which  he 
would  not  otherwise  be  entitled.  This  rule 
has  been  uniformly  adhered  to  in  this 
state.  Pico  v.  Cohn,  01  Cal.  129,  13  L.R.A. 
■J3e,  25  Am.  St.  Rep.  ISB,  26  Pac.  STO,  ET 
Pac.  637;  Fealey  v.  Fealey,  104  Cal.  354, 
43  Am.  St.  Rep.  Ill,  38  Fac.  49;  Sohler  v. 
Sohler,  135  Cat.  323.  87  Am.  St.  Rep.  SB, 
67  Pac.  282;  Hanley  v.  Hanley,  114  Cal. 
em.  4«  Pac.  736:  Civ.  Code,  33  8515,  3317, 
3524.  The  appellant,  however,  contends 
tliat  however  correct  in  principle  and 
policy  this  rule  may  be  in  its  general  ap- 
plication, an  exception  should  be  made  in 
its  application  to  divorce  cases,  for  the 
reason   that  in  this  class  of  eases  it  is  to 
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the  public  interest,  not  only  that  the 
courts  should  not  be  imposed  upon  in  Ute 
commencement  and  prosecution  of  divorce 
cases,  but  also  that  the  marriage  relation 
should  be  maintained  and  not  be  permit- 
ted to  be  sundered  tor  light  or  trivial 
causes,  or  through  the  collusion  or  consent 
of  the  parties  to  it.  While  the  cases  cited 
by  counsel  for  the  appellant  make  appli- 
cation of  the  foregoing  rule  to  the  facts  of 
such  cases,  they  are  not  to  be  understood 
as  insisting  upon  its  universal  application 
to  every  action  brought  to  have  a  decrei 
of  divorce  set  aside  upon  the  ground  of 
collusion  between  the  parties  thereto,  but 
that  being  an  exception  to  the  otherwise 
general  rule  above  stated,  it  is  to  be  con- 
fined in  it*  application  to  those  cases 
where,  in  the  action  itself,  the  court  has 
full  control  over  its  own  orders  and  de- 
crees. The  cases  of  Mulkey  v.  Mulkey, 
100  Cal.  Bl,  34  Pac.  021,  and  Rehfuss  v.  Beh- 
fusB,  169  Cal.  Se,  146  Fac.  1020,  may  be 
referred  to  as  illustrating  the  class  of 
eases  to  which  applicatitHi  of  the  exception 
to  the  general  rule  may  be  given.  In  each 
of  these  eases  the  application  for  relief  was 
made  under  9  473  of  the  Code  of  Civil  Pro- 
cedure. In  the  former  of  these  cases  the 
record  discloseB  that  in  entering  into  the 
collusive  agreement  for  the  divorce  the 
party  sesking  to  avoid  it  had  been  grossly 
deceived  and  misled  by  her  husband,  and 
by  means  thereof  had  been  indured  to  enter 
into  the  collusive  agreement.  In  the  case 
of  Rehfuss  V.  Rehfuss,  supra,  the  party 
seeking  to  set  aside  the  interlocutory  de- 
cree also  made  her  motion  under  said  sec- 
tion of  the  Code  of  Civil  Procedure,  basing 
the  same  upon  a  showing  that  her  consait 
to  the  granting  of  the  decree  had  been  in- 
duced  by  fear  occasioned  by  the  threat  of 
her  husband  that  if  she  defended  the  action 
her  infant  child  would  be  taken  from  her 
and  placed  in  a  public  institution. 

There  is  a  distinction  to  be  drawn,  how- 
ever, between  cases  where  the  application 
for  relief  from  a  decree  coUnsively  ob- 
tained is  made  in  the  action  itself  and 
within  the  time  prescribed  by  g  473  ot  the 
Code  of  Civil  Procedure,  or  befpre  the 
period  passes  witbin  which  the  intertocu- 
tory  decree  may  be  assailed  upon  appeal, 
and  cases  where  relief  is  sought  in  an  in- 
dependent action.  For  the  periwl  of  eis 
months  the  trial  etiiirt  baa  full  control 
over  the  case,  and  may  grant  relief  witbin 
the  action  itself  to  either  party;  but  after 
the  expiration  of  that  period  the  rights  of 
the  parties  have  become  fixed  beyond  the 
power  of  the  court  to  grant  relief  under  3 
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473  of  th«  Code  of  Civil  Procedure,  and 
tleo  beyotid  remedy  by  appeal  j  and  the 
party  who  has  allowed  thU  period  to  ex- 
pire without  any  eifort  to  obtain  relief 
within  the  action  itgelf,  and  who  t^re- 
after  seeka  the  aid  of  another  tribunal  in 
an  independent  action,  should  be  required 
t«  make  an  affirmative  showing  of  aome 
equitable  consideration,  or  of  aome  good 
reason  sounding  in  public  policy  sufficient 
to  justify  the  interference  of  equity  with 
the  crystallized  status  of  the  parties  in 
the  particular  case.  On  the  other  hand, 
the  authorities  are  numerous  to  the  effect 
that  in  the  absence  of  such  equitable  con- 
siderations or  of  any  showing  that  tlie 
public  interest  or  poiiey  in  preserving  the 
marriage  relation  in  the  particular  case 
would  be  Mibeeived,  the  general  rule  will 
prevail  in  divorce  aa  in  otJier  cases',  and 
courts  of  equity  will  not  interfere  with 
judgmenta  in  such  oases  obtained  solely 
through  the  collusive  connivance  of  the 
parties  to  the  proceeding.  The  following 
authorities  fully  sustain  this  view:  Hub- 
hard  V.  Hubbard,  10  Colo.  13,  34  Pac.  170; 
Kobinson  v.  Bobinson,  77  Wash.  663,  51 
L.K.A.(N.S.)  534,  138  Pac.  288;  Whittley 
V.  Whittley,  60  WIbc.  201,  111  N.  Y.  Supp, 
107ii;  Newman  v.  Newman,  27  Okla.  381, 
112  Pac.  1007;  Karren  v.  Karren,  26  Utah, 
87,  60  L.RJI.  294,  05  Am.  St.  Rep.  815,  69 
Pac.  465;  Smith  v.  Smith,  48  Mo.  App. 
SIZ;  Kicbola  v.  Kichola,  25  N.  J.  Eq.  60; 
Simons  v.  Simons,  47  Mich.  253,  645,  10  N. 
W.  360.  We  are  satiaTied  that  the  rule  of 
noninterference  adopted  in  the  foregoing 
cases  should  be  applied  to  the  case  at  bar. 
A  review  of  the  facts  and  circamstancee 
of  the  case  in  detail  justifying  this  cou- 
elusion  would  subserve  no  useful  purpose- 
Judgment  affirmed. 


Melvin,  J.,  concurring: 

I  concur  in  the  judgment  and  in  every- 
thing written  by  Mr.  Justice  Richards  in 
the  opinion,  and  I  do  so  the  more  readily 
because  I  have  never  believed  in  the  sound- 
ness of  the  doctrine  announced  in  such 
cases  as  Deyoe  v.  Superior  Ct.  140  Cal. 
476,  68  Am.  St.  Rep.  73,  74  Pac.  28,  and 
Grannis  v.  Superior  Ct.  146  Cal.  246,  106 
Am.  St.  Rep.  23,  79  Pac.  891;  that  the 
state  ia  a  party  intereeted  in  every  divorce 
ca«e.  I  do  not  believe  that  in  any  logical 
sense  the  state  should  be  considered  a  party 
to  a  divorce  proceeding  any  more  than  it 
is  a  party  to  any  otJier  suit  to  terminate 
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a  status  fixed  by  contract.  Heretofore  the 
doctrine  of  the  state's  being  a  puty  inter- 
ested in  Bucli  an  B>ctioD  has  been  useful 
only  to  save  the  procedure  prescribed  by 
suitutee  which  would  be  othra^vise  vulner- 
able to  the  charge  of  unconstitutionaUty. 
Perhaps  the  end  justiHed  the  fiction;  but 
if  it  were  more  than  a  fiction  of  very  lim- 
ited applicability,  the  BUppoeed  standing 
of  the  state  as  a  .party  in  intereot  in  everi- 
action  for  divorce  might  be  inviJted,  witlj 
reason,  it  seems  to  me,  sji  giving  to  a.  court 
of  equity  jurisdiction  of  an  action  to  seL 
aside  an  interlocutory  decree  obtained  by 
collusion  of  husband  and  wife. 

Sbaw,  J.,  concurring  i 

1  concur  in  the  judgmcait,  on  the  ground 
that,  while  it  is  to  the  interest  of  the  atate 
that  divorces  shall  not  be  obtained  by 
collusion  between  the  parties,  that  intereet 
does  not  extend  so  far  as  to  prevent  the 
operation  of  Uie  doctrine  that  equity  will 
not  relieve  a  party  from  an  improper  judg- 
ment rmdered  upon  his  own  invitation, 
upon  full  knowledge  of  the  facts  and  with- 
out coercion,  imposition,  or  fraud  upon 
him.  I  am  not  ready  to  approve  the  opin- 
ions in  Mulkey  v.  Mulkey,  100  Cal.  91,  34 
Pac.  621,  and  Rehfuss  v.  Rehfuss,  169  Cal. 
86,  145  Pac.  1020,  in  so  far  as  they  appear 
to  intimate  that  the  superior  court,  in  a 
preceeding  ostensibly  under  S  473,  Code  of 
Civil  Procedure,  may  set  aside  a  judgment 
of  divorce,  in  the  absence  of  any  showing 
of  mistake,  ioadverteuce,  surprise,  or  ex- 
cusable neglect  on  the  part  oi  the  party 
applying  for  relief.  The  intimations  to 
that  etfsct  were  not  necessary  to  the  de- 
cision of  either  case.  Section  473  doe«  not 
give  such  power.  I  see  no  sound  reasons 
for  holding  that  the  court  hta  any  greater 
power  to  set  aside  a  judgment  for  frand 
or  mistake  within  the  period  of  six  months 
after  it  is  rendered  than  it  would  have  at 
any  time  within  the  statutory  period  of 
limitation  for  such  actions. 

In  view  of  the  concurring  opinion  of  Jus- 
tice Melvin,  1  wish  to  add  Uiat  I  do  noi 
understand  that  this  court,  either  in  Deyoe 
V.  Superior  Ct.  140  CaL  476,  98  Am.  St- 
Rep.  73,  74  Pac  28,  or  Grannis  v.  Superior 
Ct.  146  Cal.  246,  106  Am,  St  Rep.  23,  79 
Pac.  601,  has  announced  the  doctrine  that 
the  state  is  a  party  interested  in  every  di- 
vorce case.  The  cases,  as  I  understand 
them,  merely  say  that  the  state  is  inter- 
ested in  the  matter  of  granting  of  divorces, 
not  that  it  is  a  party  to  the  aotaon  in  any 
ordinary  sense  of  the  word. 
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JAMES  E.  BROWN  tCox),  Appt. 

(103  Kan.  S3,  172  Pae.  1005.) 

-Judge  ^  dlaqnallflcatlon  ^  relatton  to 
attorney. 

1.  Where  the  judge  <rf  the  district  court 
is  related  to  an  attorn^  in  the  cause,  whoM 
fee  is  to  be  fixed  and  determined  bj  the 
court,  the  attorney  ie  one  of  the  "parties" 
in  intereit  vriOiin  the  meaning  of  8  57  of 
the  Code,  which  provides  that  when  the 
judge  is  related  to  either  of  the  parties 
iJ)e  place  of  tried  ahall  be  changed,  or  an- 
other  district   judge   called   in   to  trj   the 

For  other   cates,   see  Judget,  III.   in  Dig. 

l-o2  N.  B. 
.\ppeal  —  refusal  to  change  Tcnue. 

2.  In  a  suit  for  divorce,  where  the  wife's 
attorney  ie  the  atai  of  the  judge  of  the  court, 
and  asks  for  an  allowance  of  counsel  fees, 
and  the  defendant  applies  for  a  change  of 
venue  on  tbe  ground  of  the  relationship  be- 
tween the  judge  and  the  plaintifTs  attorney, 
it  ia  error  to  refuse  to  grant  the  appHca- 

,  //.  a,  in  Dig. 


(Ma;  11,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Distriot  Court  for  Barton  County 
in  favor  of  plaintiff  in  a  suit  for  divorce 
and  alimony.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Carr  W.  Tayl«w  and  Charles  t. 
Carroll,  for  appellant: 

Judge  BantiL,  by  reason  of  his  relation- 
ship with  plaintilTs  attorney  was  incom- 
petent to  try  the  case,  within  the  intent 
and  meaning  of  %  eil-l?,  of  the  C^eneral  Stat- 
ute of  Kansas,  1915. 

23  Cyc.  SfiS;  Howell  v.  Budd.  91  Cal.  342, 
■27  Pac,  747;  Patrick  v.  Crowe.  15  Colo. 
.i43,  25  Pac-  BB5;  Vine  v.  Jones,  13  S.  D. 
r>i,  82  N.  W.  82i  Roberto  T.  Roberta,  Uo 
Ga.  259,  90  Am.  Ht.  liep.  108,  41  S.  E. 
1116;  Crook  V.  Kewborg,  124  Ala.  479,  82 
Am.  St.  Rep.  190,  27  So.  432;  Fowler  v. 
Brooks,  64  N.  H.  423,  10  Am.  St.  Rep.  425, 
13  Atl.  417;  Tootle  v.  Berkeley,  60  Kan. 
448.  56  Pac.  755;  State  ex  rel.  Lloyd  v. 
Superior  Ct  55  Wash.  347,  25  L.R.A.(N.S.) 
.197,  104  Pac.  771. 

HeadnotCB  by  Porter,  J, 

Note.  —  For  relationship  to  attorney  in 
caH'H  as  din(|ua1ifying  judge,  see  annotation 
following  this  case,  post,  1O30,  and  reCer- 
enees  therein  to  annotations  on  related  ques- 


L.R.A.1918F. 


Mr.  A.  C.  BantD,  (or  appellee: 

Tbe  trial  judge  was  not  interested  in  the 
case,  otherwise  than  to  see  that  substantial 
justice  was  done;  and  the  evidence  all 
shows  that  it  was  done. 

Brittain  v.  Monroe  County,  214  Pa.  648, 
63  AtL  1076,  8  Ann.  Cas.  617 ;  Laaseo  Irrig. 
Co.  T.  Superior  Ct  151  Cal.  357,  90  Pac. 
709;  State  ex  rel.  Cook  v.  Eouser,  122  Wis. 
534,  100  N.  W.  964;  Taylor  t.  Williams, 
26  Tea.  683;  Foreman  v.  Hunter,  69  Iowa, 
550,  13  N.  W.  858;  Lawton  Rapid  Transit 
R.  Co.  V.  LawtoD,  31  Okla.  468,  122  Pac. 
212. 

The  judge  was  not  disqualified  by  reason 
of  his  relationship  to  the  attorney,  whether 
the  fee  of  the  attorney  was  contingent  or 

George  Enapp  &  Co.  v.  Campbell,  14  Tez. 
Civ.  App.  199,  36  S,  W.  765;  Winston  v. 
Masterson,  87  Tex.  200.  27  8.  W.  788; 
Jones  V.  Williamsburg  City  F.  Ins.  Co.  83 
Kan.  688,  112  Pac.  826. 

Porter,  J.,  delivered  the  opinion  ol  the 

This  was  a  suit  for  divorce  and  alimony. 
The  plaintiff  recovered,  and  the  defendant 

Tbe  plaintiff,  who  is  a.  otgio  woman,  al- 
leges  that  the  defendant,  a  white  man,  is 
her  huaband,  by  a  marriage  which  she 
claims  took  place  in  Louisiaua  about  IMM. 
The  defendant's  true  name  is  James  E.  Goi:- 
On  May  10,  1600,  be  was  married  in  In- 
diana to  Nellie  A.  Logan;  they  afterwards 
moved  to  Illinois,  and  Ave  children  were 
born  of  that  marriage.  In  Marcb,  1002. 
the  defendant  abandoned  his  wife  and  fam- 
ily, asRumed  the  name  of  James  E.  Brown. 
and  lived  at  various  places  in  the  South 
until  he  came  to  Kansas.  He  denies  tliat 
he  and  plaintiff  were  ever  married,  and 
alleges  that  in  X-ouisiana  it  was  unlawful 
for  whites  and  blacks  to  marry.  The  plain- 
tiff and  the  defendant  lived  together  in 
Louisiana  as  husband  and  wife,  and  the 
defendant  subsequently  came  to  Great  Bend, 
where  lie  engaged  in  bis  trade  of  black- 
smithing.  Shortly  tliereafter.  the  plaintiff 
followed  him,  and  they  lived  there  together 
until  a  short  time  before  tbis  suit  was 
begun.  In  February,  1017,  plaintiff  wrote 
and  mailed  the  following  letter  to  the 
former  wife  of  defendant- 
Great  Bend,  Feb.  5,  1917. 
Mrs.  Anne  Cox: 
Dear  Madam:. — 

I  write  to  let  you  know  that  I  am  a 
negro,  and  that  your  former  husband,  J.  E. 
Cox,  and  I  have  been  living  together  for 
thirteen  years.  1  am  his  common-law  wife. 
I  think  it  justice  to  you  that  you  should 
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know  thia.  He  has  Uvi^d  whb  mc  undei  an 
qasumed  name,  J.  E.  Brown,  and  have  de- 
nied you  and  your  children,  and  I  juat 
recently  knew  he  waa  a  married  man,  and 
after  we  were  separated  about  three  weekB 
ago  waa  when  I  first  learned  of  you.  and 
since  he  has  been  in  this  conntry  he  hu 
been  parsing  as  a  negro.  Included  you.  will 
find  postage.  Please  answer  on  return  mail. 
^Irs.  J.  E.  Brown  or  Lula  Brown, 

1102  KanBOS  Ave. 

Nellie  A.  Cox.  the  fiiit  wife  of  the  de- 
fendnnt,  secured  a  divorce  from  him  in 
Indiana  on  January  20,  1!112,  but  the  fact 
was  not  known  to  either  the  plaintifT  or 
defendant,  until  after  this  Huit  was  begun. 

On  the  same  day  the  petition  was  filed  and 
before  service  was  had  upon  the  defendant, 
the  court  made  an  ex  parte  order,  requir- 
ing the  defendant,  within  five  days,  to  pay 
to  the  clerk  of  the  court  $50  for  the  use  and 
benefit  of  plaintifT'a  attorney,  and  to  deposit 
$25  security  for  cobIb,  and  to  pay  to  the 
clerk  for  the  support  and  maintenance  of 
plaintiff  and  her  daughter  the  sum  of  125; 
and  to  pay  each  thirty  days  thereafter  a 
sum  of  $25  until  the  further  order  of  the 
court.  The  ease  afterwards  proceeded  to 
trial  on  the  merits,  and  the  court  refused 
to  find  that  any  marriage  ceremony  ever 
took  place  between  the  parties,  holding  that, 
if  there  was  ono,  it  was  illegal  and  void 
under  the  laws  of  Louisiana,  but  that  the 
plaintiff  was  the  common-law  wife  of  the 
defendant,  and  the  court  granted  her  a 
divorce  on  tiie  ground  of  extreme  cruelty, 
wttinp  apart  to  her  two  of  the  four  lots 
iiwncd  by  the  defendant,  including  the  lots 
upon  which  the  residence  is  situated,  and 
giving  the  defendant  two  vacant  tots,  which. 
defendant  I'iaim?,  are  worth  aliout  $150. 
Tn  the  decree  the  court  allowed  to  plain- 
tiff's counsel   $150   attorney  fees. 

There  are  a  number  of  claims  of  error, 
but  the  only  one  which  we  find  necessary  to 
consider  is  the  contention  that  it  waa  error 
to  refuse  to  grant  a  change  of  Tenue.  TTie 
suit  waa  commenced  January  11,  1 B17 ;  four 
days  later  defendant  filed  ft  motion  U>  vacate 
the  order  for  the  payment  of  attorney's 
fees,  suit  money,  and  the  money  for  the  sup- 
port and  maintenance  of  plaintiff  and  her 
daughter,  setting  up  as  one  of  the  grounds 
that  he  was  never  at  any  time  married  to 
the  plaintiff,  that  she  is  not  his  wife,  and 
that  be  is  not  the  father  of  her  child. 
While  this  motion  was  pending,  the  defend- 
dant  filed  an  application  for  a  change  of 
venue,  on  the  ground  of  the  relationship  ex- 
isting between  the  Judge  of  the  district 
court  and  plaintiff's  attorney,  who  is  a  son 
of  the  judge.  Motions  were  also  filed  ask- 
ing the  court  to   reserve   the   questions  of 
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alimony,  luit  money,  and  attorney's  fee* 
until  the  case  could  be  finally  heard  before 
a  qualified  judge.  Tlie  motions  were  over- 
ruled, and  the  defendant  filed  his  verified 
answer  to  the  petition,  setting  up  the  de- 
fense already  referred  to.  A  second  motion 
for  a  change  of  venue  was  filed  on  March 
13th,  alleging  as  one  of  the  grounds  that 
the  attorney  for  the  plaintiff  was  the  son 
of  the  judge  of  the  district  court,  and  that, 
by  reason  of  their  relationship,  the  judge 
waa  disqualified  under  the  statute  to  try 
the  case. 

Section  57  of  the  Code  (Gen.  Stat.  19ir., 
g  6047)  reads  in  part  as  follows:  "In  all 
eases  in  any  of  the  district  courts  of  thir^ 
state  in  which  it  shall  he  made  to  appear 
(bat  a  fair  and  impartial  trial  cannot  he 
had  in  the  county  where  the  suit  is  pending, 
or  when  the  judge  is  interested  or  has  been 
of  counsel  in  the  case  or  subject-matter 
thereof,  or  is  related  to  either  of  the  partie*. 
or  otherwise  disqualified  to  sit,  the  court 
may.  upon  application  of  either  party. 
change  the  place  of  trial  to  some  eouuty 
where   the  objection  docs  not  exist." 

Provision  is  made  in  the  same  section 
for  calling  in  some  other  district  judge  it- 
attend  and  sit  as  judge  of  tlie  court  where 
the  case  is  pending. 

It  is  the  defendant?  contention  that  the 
son  of  the  district  judge  is  a  '"party,"'  with- 
in the  meaning  of  the  statute,  lliero  are 
two  lines  of  authorities  respecting  the  con- 
struction which  should  he  given  to  the 
term  "parties,"  as  used  in  conatitutional 
or  statutory  provisions  intended  to  dis- 
qualify a  judge  from  sitting  in  a  cause  in 
which  he  is  related  to  one  of  the  litignntF. 
in  some  jurisdictions,  the  word  is  given  x 
narrow  and  technical  meaning,  and  the 
judge  will  not  he  held  disqualified  unlc?!^ 
the  person  to  whom  he  is  related  is,  in 
strictness,  one  of  the  parties  to  the  cause. 
In  other  jurisdictions,  the  rule  adopted 
ia  that,  if  the  judge  is  related  to  an  attorney 
in  the  cause  whose  fee  is  contingent  upon 
success,  or  the  amount  of  the  fee  ia  to  be 
fixed  and  determined  by  the  court,  be  is  a 
party,  within  the  meaning  of  the  provision 
requiring  a  cliange  of  venue  where  tfae  judge 
is  related'  to  one  of  the  parties.  In  our 
opinion  tho  spirit  and  purpose  of  the  statu- 
tory provision  ia  best  subserved  by  the 
latter  construction.  In  15  B.  C.  L.  534. 
it  is  said:  "ITie  great  weight  of  authority 
is  that  a  judge  whose  relation,  within  the 
specified  degree,  is  attorney  in  an  action. 
with  fees  cantiugent  on  recovery,  is  dis- 
qualified to  sit  therein,  under  a  constitu- 
tional provision  that  no  judge  shall  pre- 
side in  the  trial  ot  a  cnsc  where  either  of 
the  parties  shall  he  connected  with  him  by 
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conuinguinitj  within  a  certain  d(^g^ee.  al- 
though the  authorities  arc  not  all  agreed 
on  this  poiut." 

In  23  Cjc  S8S,  it  is  said:  "But  where  the 
Attorney's  compensation  depends  on  the  con- 
tingency of  reeoverj',  he  is,  in  some  juris- 
dictiODB,  regarded  as  an  interested  party,  so 
that  relationship  to  him  will  disqualify, 
althongh  the  clietit  may  have  agreed  to 
pay  fees  commensurate  with  the  Btrricea 
rendered,   Independently   of   success." 

A  leading  case  is  Roberts  v.  Roberta,  116 
Ga.  25S,  00  Am.  St.  Rep.  108,  41  S.  E.  610. 
There  the  jnd^  was  related  to  the  counsel 
of  an  applicant  for  alimony  and  counsel 
fees  in  a  divorce  proceeding,  and  it  was 
hold  that  he  was  disqualified  from  pre- 
siding in  the  case  and  passing  apon  the  ap- 
plication, although  such  counsel  may  have 
had  a  contract  with  the  applimot,  binding 
her  to  pay  them  for  their  services,  inde- 
pendently of  the  success  of  tlie  application 
for  alimony  and  counsel  fees.  In  the 
opinion  it  was  said;  "It  is  the  pecuniary 
interest  of  the  attorney  in  the  result  of  the 
case  which  dlsqualiAee  tike  Judge.  If  tba 
applicant  did  not  ask  any  allon'ance  of 
counsel  fees,  of  course  the  fact  that  her 
counsel  was  related  to  the  judge,  no  matter 
how  closely,  would  not'  have  the  effect  to  dis- 
qualify the  judge  from  presiding.  The  mo- 
ment the  applicant  asks  for  coiiQscI  fees,  her 
counsel  hecomea  pecuniarily  interested  in  tht 
result  of  the  suit,  and,  bo  far  as  these  fees 
are  concerned,  the  counsel  ue  afi  much  par- 
ties to  the  case  as  if  they  were  parties  to 
the  record.  ...  In  an  application  for 
alimony  and  counsel  fees,  the  counsel  for 
the  applicant  are  thus  not  cmly  pecuniarily 
interested  in  the  result  of  the  suit,  Imt,  if 
counsel  fees  sje  allowed,  a  judgment  is  ob- 
tained which  is  absolutely  under  their  con- 
trol, independently  of  anything  which  might 
he  done  by  their  client  in  reference  to  the 
main  case,  and  which  can  be  enforced  for 
their  beneSt,  certainly  in  the  name  of  their 
client,  even  if  the  cases  above  referred  to 
are  not  authority  for  the  proposition  that 
it  can  be  enforced  in  their  own  names.  In 
such  a  ease,  we  do  not  think  that  a  judge 
who  is  related  within  the  fourth  degree 
of  consanguinity  or  aiOnity,  to  any  counsel 
for  the  applicant,  should  preside.  The  rea- 
son and  spirit  of  the  Code  section  above  re- 
ferred to,  as  well  as  a  proper  construction 
of  the  word  'party'  therein  contained,  would 
disqualify  a  judge  ao  situated  from  presid- 
ing in  the  case.  In  such  a  case  the  judge 
determines  not  only  the  question  as  to 
whether,  under  the  circumstances  of  the 
case,  counsel  fees  should  be  allowed,  but 
be  also  determines  the  amount;  the  allow- 
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ance  of  fees  and  the  amount  thereof  being 
left,  under  our  law,  to  his  discretion." 

The  question  is  also  the  subject  of  a  note 
in  15  Ann.  Cn».  533,  where  it  is  stated  that 
the  courts  adopting  the  contrary  view  are 
those  inclined  to  construe  the  terra  "parties" 
in  its  limited  or  strict  sertse.  A  recent 
case,  involving  the  very  question  now  under 
consideration,  Yazoo  i  SI.  Valley  R.  Co.  v. 
Kixk,  102  Miss.  41,  42  L.R.A.(S.S.)  1172, 
58  So.  710,  834,  reported  with  notea  in  Ann. 
Cas.  1014C,  970.  In  a  well-con  a  idered 
opinion  reviewing  the  leading  cases,  the 
supreme  court  of  Missiiisippi  adopted  the 
broad  and  lil>eral  rule  of  construction,  and 
held  a.  judge  diaiiualified  to  sit  in  a  divorce 
and  alimony  case,  because  he  was  related  to 
an  attorney  for  one  of  the  parties,  express- 
ly declaring  in  the  opinion  that  it  the  nu- 
merical wciglit  ot  authority  rested  with 
tlie  narioiv  view,  or  if  there  were  no  prece- 
dent to  follow,  the  court  would  unhesitat- 
ingly adopted  the  broad  and  liberal  construc- 
tion of  tlie  atatute,  because  of  tlie  general 
policy  of  tile  law.  In  the  npinion  it  was 
said:  '"We  are  convinced  that  the  broad 
and  liberal  rule  of  const  ructiim  is  the  sound- 
est and  wisest  rule,  and,  adopting  this  rule 
as  OUT  guide,  we  conclude  that  t)io  circuit 
judge  waa  disqualiiied  to  preside  at  the  trial 
of  this  case.  If  the  numerical  weight  of 
authority  rested  with  the  narrow  view,  we 
would  unhesitatingly  follow  the  lead  o( 
those  courts  adopting  the  broad  and  liheval 
construction  of  Btatutea  and  constitutions 
similar  in  language  to  our  own  Constitu- 
tion. In  the  absence  of  precedent,  we  would 
feel  constrained  to  create  a  precedent  in 
harmony  with  our  views.  Every  litigant 
is  entitled  to  nothing  less  than  the  cold  ' 
neutiality  of  an  impartial  judge,  who  must 
possess  the  disinterestedness  of  a  total 
stranger  to  the  interests  of  the  parties  in- 
volved in  the  litigation,  whether  that  in- 
erest  is  revealed  by  an  inHpection  of  the 
record,  or  developed  by  evidence  aliunde 
the  record.  The  real  parties  in  interest 
furnished  the  reason  for  the  judge  to  re- 
cuse himself  when  it  becomes  known  that 
they  are  related  to  the  judge,  although  they 
may  not  be  parties  eo  nomine." 

An  examination  of  the  cases  cited  on 
both  sides  of  this  question  convinces  ui 
that  the  weight  of  authority,  giving  due 
consideration  to  the  more  recent  expressions 
of  the  courts  and  law  writers,  favors  the 
adoption  of  a  broad  and  liberal  rather  than 
a  narrow  construction  ot  the  term  "parties" 
as  it  is  used  in  statutory  or  constitutional 
provisions  similar  to  the  provision  in  our 
Code.  In  some  ot  the  cases  which  adopt  the 
other  view,  the  fact  that,  at  the  common 
law,   relationship   of   the   judge   to  ( 
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the  litiganta  did  not  disqualify  hiin  from 
sitting  iD  tlie  cause,  ia  given  more  coaaldera- 
tlon  Hud  force  tlian  it  ia  entitled  to,  in 
our  opinion.  In  Roberta  v.  Koberts.  supra, 
the  supreme  court  of  Georgia  lays  atress 
upon  the  statutory  disqualiflcation  of  a 
Juror  who  it  related  to  one  of  the  parties,  or 
has  an  interest  in  the  result  of  the  suit,  and 
the  conrt  in  the  opinion  aaid;  "The  reasons 
at  the  foundation  of  the  rule  which  forbid 
a  juror  from  fitting  in  a  case,  where  he  is 
related  to  itonieone  pecuniarily  interested 
in  the  result  of  the  suit,  would  also  apply 
in  the  case  of  a  judge  who  was  in  a  sim- 
ilar situation.  If  one  not  a  party  to  the 
record,  but  directly  and  pecunarily  inter- 
ested in  the  result  of  the  fHuse,  would  be 
such  a  party  thereto  as  to  disqualify  one  of 
his  kinanian  from  being  a  juror,  he  would 
also  be  such  a  party  as  to  disqualify  his 
kinsman  from  presiding  as  judge.  Eapecial- 
ly  would  the  judge  l>e  disqualified,  in  a  pro- 
ceeding  where  he   presides   not   only   with 


the  powers  of  a  judge  to  determine  the 
questions  of  taw  arising  in  the  ease,  but 
with  the  powers  of  a  jury  to  absolutely 
settle  all  disputed  questions  of  fact,  as  is 
the  case  in  an  application  for  the  allowance 
of  temporary  alimony  and  counsel  fees, 
when  one  or  more  counsel  for  the  applicant 
in  whose  behalf  the  fees  are  asked  are  re- 
lated to  the  judge,  within  the  degree  re- 
ferred to  in  the  statute  declaring  when  a 
judge  should  be  disqualified." 

Among  the  grounds  under  our  Code  for 
the  peremptory  challenge  of  a  juror  are 
"that  he  has  an  interest  in  the  action 
.  .  .  or  is  of  kin  to  either  party."  Civ. 
Code,  S  2B2  (Qoi.  Stat.  1S15,  %  7182). 

Our  ccmclusion  is  that,  under  the  facta 
in  this  case,  the  Judge  of  the  district  conn 
was  disqualified,  and  it  was  error  to  refuse 
to  change  the  venue. 

The  judgment  is  reversed,  and  the  cause 
remanded   for   further   proceedinga. 


Annotation — R^ticmahip  to  attomey  m  case  as  diMiiialifying  judge. 


This  note  ia  aupplemental  to  the  note 
to  Yazoo  &  M.  Valley  R.  Co.  v.  Kirk, 
42  L.K.A.(N.S.)  1172,  where  the  earlier 
cases  are  collected. 

It  will  be  aeen  that,  in  Bbowit  v. 
Brown,  ante,  1033,  a  etatute  disqualify- 
ing a  juij^e  who  is  related  to  the  parties 
disttualifies  him  from  fixing  and  deter- 
mining the  fee  of  an  attorney  in  a  di- 

In  White  v.  McClanahan  (1913)  133 
La.  396,  47  L.R.A.(N.S.)  448.  63  So.  61. 
it  was  held  that  a  statute,  dedarinp  that 
one  of  the  causes  for  which  a  jud^  shall 
be  recused  is  his  bein^  relalcd  to  one  of 
the  parties  in  a  certain  degree,  applies 
to  a  ease  where  the  son  of  the  jiidfre  was 
one  of  the  plaintiff's  eounsel,  who  were 
employed  upon  a  purely  contingent  fee, 
the  court  stating  that  counsel  so  situated 
might,  in  elfeet,  mnkea  themselves  par- 
ties of  record,  by  filing  their  contracts. 

Rimilarlv,  in  State  ex  rel.  Mayo  v. 
Pitehford  ■(1914)  43  OUa.  105.  141  Pac. 
433,  it  was  held  that  a  statute  disquali- 
fying a  judge  when  he  is  related  to  any 
party  within  a  certain  degree  applies, 
where  one  of  the  plaintiff's  attorneys  of 
record  was  the  judge's  son,  and  was 
prosecuting  the  suit  under  a  contract  for 
a  contingent  fee,  the  court  pointing  out 
that,  under  the  statute  providing  for 
contingent  fees,  an  attorney  so  acting 
has,  at  least,  an  equitable  interest  in  liis 
client's  cause  of  action.  The  court  quot- 
ed with  approval  from  Yazoo  &  JI.  Val- 
ley R.  Co.  V.  Kirk  (1912)  102  Miaa.  41, 
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6S  So.  710,  Ann.  Caa.  1914C,  968,  pre- 
fixed to  the  note  in  42  L.B.A.(N.S.) 
1172. 

And  in  Cavanagh  v.  District  Ct. 
(1913)  163  Iowa,  76,  144  N.  W.  25, 
where  the  matter  was  only  eollaterally 
involved,  it  was  stated  that  a  statute. 
disqualifying  a  judge  from  action  in  any 
case  where  be  ia  related  to  either  party, 
within  a  certain  degree,  prevents  a  pro- 
bate judge  from  making  an  order  direct- 
ing the  payment  of  a  certain  fee  to  coun- 
sel, whose  associate  was  the  son  of  the 
judge,  such  counsel  having  agreed  with 
such  associate  to  divide  fees  with  him. 

Roberts  v.  Roberts  (1902)  115  Oa. 
259,  90  Am.  St.  Rep.  108,  41  3.  E.  616, 
cited  in  the  earlier  note,  was  followed 
in  Shuford  v.  Shuford  (1914)  141  Ga. 
407,  81  S.  E.  115,  holding  that,  under  a 
statute  disqualifying  a  judge  related  to 
either  party  within  a  certain  d^ree,  a 
judge  may  not  ait  in  a  claim  case,  where 
one  of  the  counsel,  employed  upon  a 
contingent  fee,  is  related  to  the  judge 
within  the  specified  degree. 

But  in  Young  v.  Harris  (1916)  14fi 
Ga.  333,  91  S.  E.  37,  it  was  held  (one 
ju^e  dissenting),  in  an  action  by  citi- 
zen taxpayers  to  enjoin  a  county  from 
executing  contracts  for  the  building:  of 
a  eourlhouse,  that  a  judge  was  not  dis- 
qualified because  he  was  related  to  one 
of  plaintiff's  counsel,  who  was  to  reecive 
a  certain  fee  in  any  event,  and  more  if 
his  clients  were  successful.  The  court 
distinguished  Roberts  v.  Roberts   (Ga.) 
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supra,  on  tlie  ground  that  there  the  &t- 
tomey  was  interested  in  the  res,  while 
here  he  waa  not-  It  may  well  be  doubted 
whether  this  distinction  is  sound.  It 
was  aaid  in  the  Roberts  Case,  and  quoted 
in  Brown  v.  Bbown,  that  "it  ia  the  pe- 
cuniary interest  of.  the  attorney  in  the 
result  of  the  case,  which  disqualifies 
the  judge."  The  majority  opinion  in  the 
Young  Case  does  not  refer  to  Shuford 
V.  Shuford  (fla.)  supra,  though  that 
case  is  cited  in  the  dissenting  opinion. 

Young  V,  Harris  is  referred  to  in  the 
official  HyllabuH,  which  constitutes  sub- 
stantially the  report  of  Kirkland  v. 
Kirkland  (1916)  146  Ga.  347,  91  S.  E. 
119,  where  a  mortgage  provided  for  at- 
torney's fees  of  10  per  cent,  if  the  claim 
were  placed  in  the  hands  of  an  attorney 
for  collection,  and  the  claim  waa  placed 


in  the  hands  of  an  attorney  for  collec- 
tion, nnder  a  special  emplojTuent  where- 
by he  was  to  be  paid  a  fee  by  the  plain- 
tiffs, not  conditioned  upon  the  collec- 
tion of  the  fees  specified  in  the  mortgage. 
In  a  suit  brought  to  enjoin  the  sale  under 
the  mortgage,  it  was  held  that  the 
judge  was  not  disqualified  by  relation- 
ship to  such  attorney.  (It  will  be  noted 
that  it  does  not  appeat  whether  the  at- 
torney's fees  were  or  were  not  condi- 
tioned on  the  recovery  of  the  rest  of  the 
plaintifFs'  eUim  other  than  the  attor- 
ney's fees.) 

For  effect  of  fact  that  a  judge,  other- 
wise disqualified,  ia  the  only  one  who  has 
power  to  try  the  case,  see  the  note  to 
McCoy  V.  Handlin,  L.R,A.1915E,  858. 
B.  B.  B. 
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BROTHERHOOD  OF  RAILROAD  TRAIN- 
MEN, Appt 


(_  Neb.  - 


,   168   N.  W.   SM.) 


Inetirance  —  color  bllnUnexB. 

One  who  is  color  blind,  but  whose  viaioo 
in  other  respects  is  unimpaired,  has  not 
suffered  "complete  and  permanent  loss  o£ 
night  of  both  eyes."  The  fact  that  plaintiff 
is  a  railroad  trainman,  and  on  account  of 
color  blindness  was  discharged  from  his  em- 
ployment, doea  not  entitle  him  to  recover 
the  amount  payable  under  a  provision  of  a 
benelit  certificate  that  a  member  of  the 
nrganization  in  good  standing,  "who  shall 
HUffer  the  complete  and  permanent  loss  of 
sight  of  both  eyes,  .  ,  .  shall  he  con- 
sidered totally  and  permanently  disabled;" 
tliere  being  no  provision  that  the  tenn 
"totally  disabled"  should  mean  "totally  dia- 
ahlod"  from  following  railroad  work. 
Por  other  cages,  itee  InaaroHce,  VI.  o,  2,  in 

Dig.  1-52  -V.  8. 

(Hamer,  J.,  dissents.} 


Headnote  by  Letton,  J. 

Note. —  As  to  what  constitufea  disability 
within  meaning  of  accident  or  health  policy, 
see  notes  to  Tnmer  v.  Fidelity  A  C.  Co.  38 
L,R.A.  529;  Keith  v.  Cliicago,  B.  &  Q.  R. 
Co.  23  L.H.A.(N.8.|  352;  Industrial  Mut. 
Indemnity  Co.  v.  Hawkins,  29  L.R.A.(N.S.) 
635:  Brotherhood  of  Locomotive  V.  &  E.  v. 
Adav,  34  L.R.A.(N.8.)  12B,  and  Holoomb 
V.  Grand  I-odge.  B.  R.  T.  L.R.A.1917B,  107, 
which  include  cases  of  loss  of  sight.     See 

L.R.A.1Q1SF. 


APPEAL  by  defendant  from  a  judgment 
of     the    District    Loort     for     Douglas 
County   in   favor   of   plaintiff   in  an   action 
brought  to   recover  the   amount  alleged  to 
be  due  on  a  benefit  certiticate.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Weaver  &  Glller  for  appellant. 
Messrs.  Stnltli  A  Schall  for  appelWe. 

Letton,  J.,  delivered  the  opinion  of  the 

The  facts  in  this  case  are  similar  to 
those  in  tlie  case  of  Routt  v.  Brotherhood 
of  R.  Trainmen,  101  Neb.  763,  165  N.  W, 
141.  A  motion  for  rehearing  in  that  Case 
has  been  Hied,  and  will  be  considered  and 
disposed  of  with  the  case  at  bar.  Several 
queHttona  are  presented,  but  the  main  and 
determining  question  is  identical  with  that 
preBpnted  in  the  Routt  Case.  The  consti- 
tution of  tlie  defendant  provides  that  a 
beneficiary  niemlwr  of  the  <la«s  to  which  the 
plaintiff  belongs  in  good  standing,  "who 
mhall  BulTer  the  complete  and  permanent 
■  loss  of  sight  of  both  eyes  aliall  be  con- 
sidered totally  and  permanently  disabled, 
and  shall  thereby  be  entitled  to  receive, 
upon  furnishing  sufficient  and  satisfactory 
proofs  of  such  total  and  permanent  disabil- 
ity, the  full  amount  of  his  beneficiary  cer- 
tificate, but  not  otherwise." 

The  majority  opinion  in  the  Routt  Case 

also  Kane  v.  Chicago,  B.  t  Q.  R.  Co.  36 
L.R.A.(N.S.)  1H5,  and  note  thereto,  as  to 
whether    color    blindness    constitutes    rick- 

For  e!itent  of  loss  or  mutilation  con- 
templated by  provision  in  accideiit  policy 
as  to  loss  or  removal  of  bodily  mcmtier  or 
part  thereof,  see  note  to  Moore  v.  .^itna  L. 
Ins.  Co.  L.R.A,1915D,  264,  especially  sec- 
tion on  "provisions  as  to  loss  of  eyesight" 
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held,  in  substance,  that  the  language  of  the 
contract  was  ambiguous,  and  that  a  mem- 
ber of  the  association  who  is  unable  longer 
to  continue  in  train  service,  and  is  dis- 
charged the  re  Cram,  on  account  of  color 
blindness,  has  suffered  a  complete  and  per- 
manent loaa  of  sight  of  both  eyes,  wifhin 
the  meaning  of  t 

The  order^  by 
only  against  death  and  a^ninst  certain 
specified  disabilities.  It  mnke?  no  provi- 
sion to  insure  against  tbe  multitude  ol 
other  classes  of  injitries  which  a  member 
may  sustain,  and  which  may  equally  in- 
capacitate him  from  carrying  on  his  ivork, 
and  is  therefore  not  avocational  insurance. 

The  evidence  shows  that  plaintiff's  sight 
is  perfect  escept  that  he  is  unable  to  dis- 
tinguish certain  colors.  In  the  ordinary 
use  and  meaning  of  language,  when  one 
has  suffered  the  complete  and  permanent 
loss  of  sight  of  both  eyes,  he  is  totally 
blind.  It  is  true  that  ambiguous  e\pree- 
sions  In  an  insurance  contract  should  be 
construed  most  strongly  against  the  insurer, 
because  he  writes  the  contract;   but  where 


there  is  no  ambiguit 

V,  and  the  plainest  and 

clearest  of  ordinary 

angimge  is  used,  courts 

are  not  warranted 

n  striving  to  give  dia 

torted  and   unusual 

meanings  to   words  it 

order   to    reach   wh 

t    is   believed   to    lie   a 

benevolent  result. 

Furthermore,    §    85   of 

the  constitution  of  the  defendant  order 
specifies  its  provisions  "shall  he  interpreted 
and  construed  according  to  their  most  plain 
and  obvious  meaning,"  In  order  to  bring 
plaintiR'  within  the  insured  clans  there  must 
be  w,  complete  perversion  of  the  usual  and 


ordinary  meaning  of  the  language  employed. 

Id  a  case  in  Kentucky,  Holeomb  v.  Grand 

Lodge,  B.  R,  T.  171  Ky.  843,  L.R.A.lfll7B, 

107,  188  S.  W.  ass,  the  facts  were  that  a 
fliigman  was  insured  by  this  defendant  un- 
der the  same  provisions  as  the  plaintiff. 
lie  was  injured  by  a  cinder  striking  hit 
left  eye,  by  which  he  practically  lost  the 
sight  of  that  eye,  and  the  vision  of  the 
other  was  injured,  and  in  conseqtience  lost 
his  position  as  a  tiagman.  Uis  eyesight, 
after  the  injury,  was  much  more  defective 
than  that  of  plaintiff.  The  construction  o( 
the  contract  is  discussed  at  length  in  ths 
opinion,  and  it  is  said:  'The  language 
is  clear,  explicit,  and  unambiguous,  and  that 
appellant  has  not  suffered  the  complete  and 
permanent  loss  of  the  sight  of  both  eyes 
is  perfectly  clear,  and  for  that  reason  there 

The  court  of  appeals  of  Ohio,  the  state 
wtiere  the  order  is  domiciled,  takes  a  simi- 
lar view  as  to  the  obligations  of  the  eon- 

VVe  are  of  the  opinion  that  the  district 
court  erred  in  instructing  the  jury  that, 
■'under  the  laws  of  the  state  of  Xobraska. 
one  who  is  in  the  train  service  of  »  rail- 
road company  and  is  color  blind  to  the  ex- 
tent that  he  is  unable  to  distinguish  colors 
and  signals  such  as  are  used  in  tJie  train 
service  of  a  railroad  company  haa  suffered 
the  permanent  loss  of  eight  of  both  ey«a." 

Its  judgment  is  therefore  reversed,  and 
the  ca  -      -       - 


Hanoer,  J.,  dissenta. 
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PETERNEIJ.E  C.  ARNTSON,  Appt., 


(—  N.  D.  — ,  187  N.  W.  780.) 

Trust  —  promise  aa  to  disposition  ot 

property, 

1.  Where  one  sick  unto  death  calls  his 
ohildren  to  him,  and  says;  "I  want  mother 
[bis  wife)  to  have  all,  and  1  want  you  boys 
to  deed  it  to  her  when  I  am  gone.    This  will 


Headnotes  by  Bbcce,  Cb.  J. 


be  aa  good  aa  a  will," — and  ths  bohb  prom- 
ise to  convey  ench  property  to  the  mother, 
and  in  reliance  on  such  promise  the  father 
dies  without  making  a  will,  a  constructive 
trust,  according  to  the  ordinary  rules  o( 
equity,  an  involnntafy  trust,  under  tbe  pro- 
visions of  %%  6273  and  9280  of  the  Compiled 
Laws  of  1013,  ia  created,  which  may  be  en- 
forced against  the  sons,  and  which  ts  su- 
perior to  the  liens  ol  the  Judgments  ot  their 
individual  creditors. 
For  olhrr  auee,  see  Truttt,  I.  d,   in   Dig. 

ISZ  N.  B. 
Same  —  execntlon  —  effect. 

2.  Where  an  oral  trust  ia  created  by  the 
promise  of  the  sons  at  the  sickbed  of  their 
father   to  oonvey   the  property,  vhich   de- 


legatee  in  frustrating  decedent's  intention 
to  give  the  property  to  a  third  person,  see 
note  in  8  L,R.A.(N.S.)  608,  and  ita  con- 
tinuation in  .11  L,R,A.(N.S.)    176. 

Upon  the  question  whether  a  grantee's 
oral  promiae  to  the  grantor  to  hold  in  trust 
will  give  rise  to  a  construction  trust,  sec 
note  in  3S  L.R.A.(N.S.J  906. 


Xote.  —  For  annotation  of  the  question 
ivhether  a  constructive  trust  may  be  baaed 
upon  an  undertaking  to  hold  for  another's 
lienent  property  received  through  devise  or 
inheritance  where  no  actual  testamentnj-y 
intention  has  been  frustrated,  see  post,  1046. 

As  to  whether  a  constructive  trust  arises 
out   of    the   fraud   of   an   heir,   devisee,   or 
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wjeods  to  them,  to  their  mother  ftlter  thoir 
father's  death,  the  guhaeciuent  execution  of 
»  conveyance  will  take  the  trannaction  out 
of  th«  provisions  of  the  stattibeB,  wbiofa  gen- 
erally require  trusts  in  T«Utiou  to  real 
property  to  be  created  in  writiug. 
Fur  ollter  Oases,  see  Conlraate,  1.  c,  6,  6,  in 
Dig.  1-aZ  i'.  S. 


agreements  creating  trusts  or  charges  upon 
land  whett  they  rest  altogether  in  parol, 
not  because  the  trusts  are  tlierefore  void, 
imt  because  it  will  not  permit  them  to  be 
yroved  by  such  evidence.  But  when  a  per- 
son who  has  received  the  title  to  such  lantla 
lor  the  benefit  of  another,  although  not 
having  declared  the  fact  in  writing,  recog- 
nises and  fulfils  the  trust,  it  is  not  tbe 
duty  of  the  court  to  deny  its  existence,  nor 
ean  an  individual  creditor  of  such  trustee 
dispute  the  same. 
For  other  caset,  see  Specific  Performance,  I. 

b,  in  Dig.  1-53  .V.  tr. 
Judgment  —  lien  —  what  bound. 

4.  The  interest  whieh  the  lien  of  the  judg- 
ment aiTecta  is  the  actual  interest  which  the 
debtor  hat  in  property,  and  a  court  of 
equity  will  always  permit  the  real  owner  to 
show,  there  being  no  intervening  fraud,  that 
the  apparent  uuuertthip  of  another  is  or  is 
not  real,  and  when  the  judgment  debtor  has 
no  other  interest  except  the  naked  tegj.1 
title,  the  lien  of  the  judgment  does  not  at- 

For  other  eases,  see  Judgment,   III.   b,  in 

Dig.  J-62  y.  S. 
Trost  —  ncccBsltj-  of  writing. 

5.  The  term  "created  or  declared  by  opera- 
tion of  law,"  as  found  in  g  5304  of  the  Com- 
piled Laws  ot  1013,  and  which  exempts  from 
the  requirement  of  expression  in  writing  the 
trust    80     created,     includes       —    "  "' 


For   other  aisea,  see   Trusts,  I.  o,  in  Dig. 

1-52  N.  8. 
Same  —  undue  Influence. 

8.  Where  confidential  relations  prevail 
between  the  parties  to  an  oral  trust,  and 
the  trust  is  rioiated,  tho  law  presumes  that 
the  influence  of  the  confidence  upon  the 
mind  of  the  person  who  confided  was  undue 
and  a  coae  of  a  constructive  trust  ariaes, 
not,  howover,  on,  the  ground  of  actual  fraud, 
but  because  of  the  facility  for  practinng  it; 
and  in  such  a  case  courts  of  eriuity  will  en- 
force tlie  promise  to  convey,  even  though  it 
may  be  not  in  writinn^,  as  the  mere  refusal 
to  carry  it  out  is  constructively  fraudulent. 
For  other  cases,  see  Traslt,  I,  a  and  d,  in 

Dig.  1-52  fi.  S. 


7.  "Construetive  trusts"  are  such  as  are 
raised  by  equity  in  respect  to  property 
which  has  been  acquired  by  fraud,  or  where, 
though  aiiquired  originally  without  fraud,  it 
ia  against  equity  that  it  should  be  retained 
by  him  who  holds  it. 
Tor   oJAcr  case*,   tee   Trv«ts,  I.  d,  in  Dig. 

1-52  y.  S. 
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Same  —  statute  —  olTect. 

8.  Sertion  S3efl  of  the  Compiled  laws  o£ 
1913,  which  provides  "that  no  implied  or 
resulting  trust  can  prejadice  the  rights  of  a 
purchaser  or  encumbrancer  of  real  propertj- 
for  value,  and  without  notice  oi  the  trust," 
and  g  G5S4,  which  provides  tor.  the  record- 
ing of  deeds,  merely  protect  creditora  and 
purchasers  againat  unrecorded  ooaveyances 
of,  or  secret  trusts  upon,  the  property  oi 
tiicir  debtors,  and  ot  property  which,  i£  it 
had  not  lieen  for  the  secret  trusts  or  thu 
unrecorded  conveyanceB,  would  have  been 
properly  subjected  to  their  (lebtB. 

for  other  cases,  see  ffprorde  ond  Keoording 

Latcs,  III.  o,  Mt  Dig.  l-5i  H.  S. 
6aiD«  —  who  may  attack. 

9.  The  sttictneea  of  the  law  in  relation  to 
the  execution  of  wills  ia  not  due  to  any 
solicitude  for  the  creditors  of  tlie  heirs,  but 
to  a  desire  that  tlie  real  intention  of  the 
teatiitor  shall  be  ascertained  and  prevail. 
A  personal  creditor  of  one  of  the  heirs, 
therefore,  cannot  complain  that  the  deceaaed, 
instead  of  making  a  will  of  his  property  to 
his  wife,  created  a  trust  by  which  his  chil- 
dren agreed  to  convey  it  to  her. 

for  other   oases,  tee   Trusts,   I  »,  ia  Dig. 
1-52  N.  a. 

(April  12,  1918.) 

i  PPEAL  by  plaintiff  from  a  judgment  of 
_rV  the  District  Court  for  Ransom  County 
in  favor  of  defendants  in  an  action  brought 
to   quiet  title   to   certain   real   estate,     tie- 

Statement  by  Brnce,  Ch.  J.: 

Tills  is  an  action  to  quiet  title  in  the 
.plaintiff,  Peternelle  C.  Arntson,  In  certaiu 
real  estate  owned  by  her  husliand  while  liv- 
ing. The  plaintiff  claints  under  a  deed  exe- 
cuted by  her  sons  after  the  death  of  their 
father,  and  in  piirsuiince  of  an  agreemciil 
made  with  him  shortly  before  hU  death. 
The  defendant  bank  claims  title  to  the  in- 
terest of  one  of  the  sons,  Ingebrigt  E.  Arnt- 
son, and  bases  its  claim  on  a  purchase  made 
by  it  on  an  execution  sale  for  a  deficiency 
decree  on  the  foreclosure  ot  a  mortgage 
made  by  the  said  Ingebrigt  Arntson,  said 
mortgage  having  been  made  to  tlie  said  de- 
fendant, and  the  defendant  purchasing  at 
its  own  sale,  the  levy  having  been  made 
prior  to  the  execution  of  the  deed  by  the 
sons  to  their  mother,  but  tbe  sale  being 
subsequent  to  execution  and  recording  of 
the  instrument.  Briefly  and  in  rhronologi- 
cal  order  the  facts  arc  as  follows;  On  Au- 
gust 7,  1912,  respondent  commenced  an  ac- 
tion to  foreclose  its  mortgage  on  real  estate 
owned  by  one  I.  £.  Arntson,  in  Ransom 
county,  tbe  action  being  afterwards  decided 
in  favor  of  Arntson  in  the  lower  court,  and 
respondent  herein  appealed.  Meantime,  and 
while  the  appeal  was  pending,  Eric  Arntson, 
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the  father  of  eaid  I.  E.  Amtsoa,  became  sick 
unto  deKth,  oiled  his  five  bofs  About  hia 
deathbed  and  said   to  them,   in  subatince: 

"I  haven't  much  property  to  leave,  but 
what  have  want  mother  {hia  nife)  to  have 
it  all,  as  ahe  has  got  to  have  soneoiie  to 
take  care  of  her,  and  1  want  you  boys  to 
deed  it  to  her  when  I  am  gone.  Thie  will 
be  as  good  as  a  will." 

The  live  boyii  agreed  to  thia  and  bo  told 
their  father,  who  died  a  few  days  later, 
April  17,  1B14.  About  a  month  after  tbia 
agreement  between  the  father  and  Bona  and 
the  father's  death,  this  court  reversed  the 
deciBiCHt  oi  the  lower  court  in  the  fore- 
closure action,  and  judgment  was  entered 
against  I.  E.  Arntson;  the  land  covered  by 
the  mortgage  was  sold,  and  a  deflciency 
judgment  for  $669.31  entered.  In  >~overa- 
ber,  1915,  execution  issued  on  this  deficiency 
judgment,  and  was  levied  on  the  intereat 
of  said  1,  E.  Amtaon  in  260  acrcsof  land  of 
which  his  father,  Eric  AmtBon,  died  seieed, 
the  land  the  sons  had  agreed  at  their 
father's  deathbed  to  convey  to  their  mother. 
On  December  *,  1918,  all  the  five  boys 
joined  in  a  deed  to  their  mother  of  their 
father's  land,  said  deed  reciting  that  it  wab 
executed  to  carry  out  and  execute  the  parol 
trust  declared  and  created  by  their  father 
at  his  death.  Tliis  deed  was  recorded  on 
December  4,  1915.  Thereafter,  and  on  the 
fith  day  of  February,  laiO,  the  sheriff  sold 
the  lands  levied  on,  and  the  creditor  defend- 
ant purchased  at  such  sale,  and  this  action 
■was  hereafter  brought  by  appellant,  the 
widow  of  Eric  Arntson  and  the  mother  of 
the  Ave  boys,  to  quiet  her  title  as  against 
the  slierifTs  certificate  bold  by  such  creditor 
bank,  tho  reiipoiident  beieiu.  Respondent 
countercloimed,  appellant  replied,  and  the 
case  was  heard  by  Judge  Pollock  on  said 
counterclaim  and  rfply,  and  a  decision 
rendered  for  respondent,  whereupon  this  ap- 
peal waa  perfected  and  a  trial  de  novo  de- 
manded. 

Messrs.  Kvello  &  .4ftanis,  for  appellant: 
Plaintiff  is  the  owner  in  fee  simple  of  all 
the  real  estate  of  which  her  huslMind  died 
seised,  by  virtue  of  the  execution  by  the 
trustees — her  sons— of  a  parol  trust  created 
by  her  husband  on  his  deathbed;  and  oral 
testimony  of  tlie  creation  of  said  parol  trust 
may  be  offered  and  must  be  received  as  an 
incident  to  the  establishment  of  her  case. 

Richmond  v.  Bloeh,  36  Or.  .lOn,  60  Pac. 
386;  Ratigan  v.  Ratigan,  —  Iowa,  — ,  162 
N.  W.  530;  Tonkawa  Nat.  Bank  v.  Dyson, 
35  Okla.  672,  130  Pac  024;  Desmond  v. 
Myers,  113  Mich.  437,  71  N.  W.  877;  Sil- 
vers V.  Potter,  48  N.  J.  Eq.  539,  22  Atl. 
S84;  Sieman  v.  Austin,  33  Barb.  9;  Karr 
V.  Washburn,  56  Wis.  303,  14  N.  W.   J89; 


Inanrance  Co.  t.  Waller,  116  Am.  St.  Rep. 
774,  note. 

MesBTE.  Pierce,  TeaneBou,  A  t^spler, 
for  respondent  Bank; 

Xo  trust  waa  created. 

39  Cyc.  76;  1  Perry,  Trusts,  5th  ed.  gg  99, 
100,  pp.  103,  105;  Brabrook  V.  Boston  Five 
Cents  iSav.  Bank,  104  Mass.  228,  6  Am.  Rep. 
222;  Jones  v.  Lock,  L,  R.  J  Eich.  25,  35  L. 
J.  Exch.  N.  S.  117,  11  Jut.  N.  S.  913,  13  L. 
T.  N.  S.  514,  14  Week.  Rep.  149;  Re  Small. 
27  App.  Div.  43S,  50  N.  Y.  Supp.  341. 

The  arrangement  was  void  as  a  testa- 
mentary disposition. 

Diefendorf  v.  Diefendorf,  29  N.  Y.  S.  R. 
128,  8  N.  Y.  Supp.  617;  Hill  v.  Hill,  7 
Wash.  409,  35  Pac,  380;  Chestnut  Street 
Nat.  Bank  v.  Fidelity  Ins.  Trust  i  S.  D. 
Co.  186  Pa.  333,  65  Aid.  St.  Kep.  860,  40 
Atl.  486;  J  Perry,  TrusU,  §g  8»-94,  pp. 
91-93. 

An  express  trust  in  real  property  cannot 
be  created  or  proved  by  parol  evidence. 

39  Cyc.  46;  Cardiff  v.  Marquis,  17  N.  D. 
110,  114  N.  W.  1088;  Carter  v.  Carter,  14 
N.  D.  66,  103  N  W.  425;  Smith  v.  Mason. 
122  Cal.  426,  55  Pac.  143;  Von  Trotha  v. 
Bamberger,  15  Colo,  1,  24  Pac.  883;  Reagan 
V.  McKibben,  11  S.  D.  270,  70  X.  W,  !H3. 
19  Mor.  Min.  Rep.  556;  ILcCammon  v,  Pet- 
titt,  3  Sneed,  242;  2  Devlin,  Real  Estalf, 
3d  ed.  g  1183;  Brown  v.  Bamgrover,  82 
Iowa,  204,  47  N.  W.  10S2;  Merchants  State 
Bank  V.  Tufts,  14  N.  U.  238,  116  Am.  St, 
Rep.  682.  103  N.  VV.  760;  Ildvedaen  v.  First 
State  Bank,  24  N.  D.  227,  139  N.  W.  105. 

Bruce,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  question  to  be  decided  in  this  case- 
is  whether  the  deed  of  the  children  to  their 
mother  was  effective  as  against  the  levy  o: 
tlio  judgment  of  the  First  National  Bank 
of  Sheldon,  and  n  gain  at  the  sheriff's  cer- 
tificate which  it  obtained  at  the  sale  under 
said  judgment.  Did  or  did  not  the  oral 
promise  of  the  children  of  the  deceaoed  to 
convty  the  property  to  their  mother  create 
a  trust  which  was  superior  to  piicb  lien  «nd 
to  such  MrtiflcateT  Was  there  any  prop- 
erty of  the  defendant,  Ingebrigt  Arutson,  on 
which  the  lien  of  the  judgment  could 
operate? 

(1)  The  contention  of  the  defendant,  the 
First  National  Bank  of  Sheldon,  is  that  no 
trust  was  created  because  the  title  to  the 
property  remained  in  the  hands  of  the  de- 
ceased up  to  the  time  of  hia  detith,  and 
there  'was  no  conveyance  to  trustecs- 

(2)  Tliat  from  everything  that  was  done 
and  said  it  clearly  appears  that  the  deceased 
intended  that  the  arrangement  should  be 
the  same  as  a  will,  and  that  no  title  or  in- 
terest should  pass  from  him  until  aftw  his 
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death;  that  the  UTftugement,  therefon, 
amouDted.  to  a  teatanwDtarj  diapositiou, 
and,  being  oral  hud  aot  in  writiog,  lud  not 
being  executed  with,  the  formality  required 
by  law  in  the  caee  of  nills,  it  wba  null  and 

(3)  That  the  trust,  if  any,  na«  oraB,  and 
that,  under  the  statutes  of  North  Dakota, 
an  oral  trust  is  void. 

<4|  That  under  §g  6742  and  7601  of  the 
Conipiled  Laws  of  1913,  the  judgment  be- 
came a  lien  upon  the  intcraat  of  logebrigt 
Amtson  in  his  father's  estate  immediately 
upon  ilia  father's  death. 

(6)  Tliat  defendant  bank  is  a  judgment 
creditor  of  the  said  I.  E.  ArntBon,  and  is 
placed  in  the  same  position  as  a  pnrchawr 
under  §  5594  of  tbe  Compiled  Laws  of 
1013,   which    relates  to   the    recording  of 

(6)  That  at  the  jndgment  sale  it  became 
a  purchaser  of  the  prop«1,y  from  the  heir, 
and  as  such  was  protected  by  the  provisions 
of  g  5727  ol  the  Compiled  Laws  of  1S13 
from  secret  gifts  made  by  the  dec^Ased. 

(7)  That,  under  the  provisioiu  of  g  B75& 
of  the  Compiled  Laws  of  1913,  a  defeasance 
is  not  enforceable  as  against  any  per^n 
other  than  the  grantee,  unless  it  is  in  writ- 
ing and  recorded. 

The  sections  of  the  Compiled  Laws,  which 
need  to  be  considered  in  this  case,  are  the 
following: 

iS«ction  63W:  "No  trust  in  relation  to 
real  property  is  valid  unless  created  or 
declared; 

"1.  By  a  written  instrument  subscribed 
I^  tbe  trustee  or  by  bis  agent  thereto  au- 
thorized in  writing.  [See  %  4S21,  Bevised 
Codes  of  1906.  Subdivision  1  of  §  5364,  as 
given  in  the  Compiled  Laws  of  IQ13,  is  in- 
correctly compiled.} 

"2.  By  the  instrument  under  which  the 
trustee  claims  the  estate  afTectedi  or, 

"3.  By  operation  of  law." 

Section  53Q6:  "No  implied  or  resulting 
trust  can  prejudice  the  right  of  a  purchaser 
or  encumbrancer  of  real  property  for  value 
and  without  notice  uf  the  trust," 

Section  £742:  "The  property,  both  real 
and  personal,  of  one  who  dies  without  dis- 
posing of  it  by  will,  passes  to  the  heirs  of 
the  intestate,  subject  to  the  control  of  tho 
county  court  and  to  the  possession  of  any 
administrator  appointed  by  that  court  for 
the  purpose  ol  administration." 

Section  7691:  "On  filing  a  judgment  roll 
upon  a  judgment  directing  in  whole  or  in 
paJt  the  payment  of  money,  it  may  be 
docketed  with  the  clerk  of  the  court,  in 
which  it  was  rendered,  in  a  book  to  be 
known  as  the  judgment  docket,  and  in  any 
other  county  upon  filing  with  the  clerk 
of  the  district  court  for  said  county  a  tran- 


script of  the  original  docket,  and  it  shall 
be  a  lieu  on  all  the  real  property  eicept 
the  homestead  in  the  county  where  the  same 
is  BO  docketed  of  every  person  against  whom 
any  such  judgment  shall  be  rendered,  which 
he  may  have  at  the  time  of  the  docketing 
thereof  in  the  county  in  which  su^h  real 
property  is  situated  or  which  he  sbsll  ac- 
quire at  any  time  tliereafter,  for  ten  years 
from  the  time  of  docketing  the  same  in  the 
county  where  it  was  rendered,  and  no  judg- 
ment heretofore  rendered  slioll  hereafter  be- 
come a  lien  on  real  property  ss  herein  pro- 
vided, unless  it  is  docketed  in  the  county 
where  the  land  is  situated." 

Section  5o94:  "Every  conveyance  by  deed, 
mortgage  or  otherwise,  of  real  estate  within 
this  state,  shall  be  recorded  in  the  office  of 
the  register  of  deeds  of  the  county  where 
such  real  estate  is  situated,  and  every  such 
conveyance  not  so  recorded  shall  be  void  as 
against  any  subsequent  purchaser  in  good 
faith,  and  for  a  valuable  consideration,  of 
the  same  real  estate,  or  any  part  or  portion 
thereof,  whose  conveyance,  whether  in  the 
form  of  a  warranty  deed  or  deed  of  bargain 
and  sale,  deed  of  quitclaim  and  release,  of 
the  form  in  common  use  or  otherwbe,  is 
first  duly  recorded;  or  as  against  any  at- 
tachment levied  thereon  or  any  judgment 
lawfully  obtained,  at  the  suit  of  any  party, 
against  the  person  in  whose  name  the  titlu 
to  such  land  appears  of  record,  prior  to  the 
recording  of  such  cMiveyance.    .    .    ." 

Section  5727 :  "The  rights  of  a  purchaser 
or  encumbrancer  of  real  property  in  good 
faith  and  for  value  derived  from  any  per- 
son claiming  tbe  same  by  succession  ace  not 
impaired  by  any  devise  made  by  the  dece- 
dent from  whom  succession  is  claimed,  uu- 
less  tbe  instrument  containing  such  devisi' 
is  duly  proved  as  a  will,  and  recorded  in 
the  office  of  the  county  court  having  jurio- 
diction  thereof,  or  unless  written  notice  of 
such  devise  ia  filed  with  the  county  judge 
of  the  county  where  the  real  property  is 
situated  within  four  year  after  the  devisor's 

Section  6755:  "When  a  grant  of  real 
property  purports  to  be  an  absolute  con- 
veyance, but  is  intended  to  be  defeasible  on 
the  performance  of  certain  conditions  such 
grant  is  not  defeated  or  affected  as  against 
any  person  other  than  the  grantee  or  his 
beira  or  devisees  or  persons  having  actual 
notice  unless  an  instrument  of  defeasance 
duly  e.\ecuted  and  acknowledged,  shall  have 
been  recorded  in  the  office  of  the  register  of 
deeds  of  the  county  where  the  property  is 
situated." 

Section  6273:  "An  involuntary  trust  is 
one  which  is  created  by  operation  of  law." 

Section  6^80:  "One  who  gains  atbing  by 
fraud,   accident,   mistake,   undue    influence. 
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the  violation  of  a  trust  or  other  wrongful 
act  is,  unless  he  has  some  other  and  better 
right  thereto,  an  involuntary  trustee  of  the 
thing  gained  for  the  benefit  of  the  person 
who  would  otlienvise  have  had  it." 

There  can  be  no  doubt  that  there  was  in 
the  case  at  bar  no  express  trust,  sb  there 
was  no  transfer  of  the  title  in  the  property 
to  the  trustee  or  trustees  during  the  life- 
time of  the  deceased.  It  secniD,  indeed,  that 
the  intention  was  merely  that  the  arrange- 
ment should  take  the  place  of  a  will;  or, 
to  use  the  language  of  the  testator,  "be  aa 
good  as  a  will;"  and  that  not  only  was  no 
transfer  to  the  mother  contemplated  dur^ 
ing  the  deceased's  lifetime,  but  no  present 
transfer  to  his  children,  as  trustees,  ivas 
either  contemplated  or  made. 

It  is  also  clear  from  the  evidence  that 
no  conveyance  was  made  until  after  the 
execotjon  of  the  First  National  Hank  had 
been  levied;  and  it  is  clear  that  since,  un^ 
der  g  5742  of  the  Compiled  Laws  of  1013, 
the  title  to  the  property  vested  in  the  heirs 
immediately  upon  the  death  of  the  deceased, 
subject  only  to  debts  of  the  intestate  and 
the  control  of  the  administrator  for  the 
payment  of  such,  the  lien  of  that  judgment 
was  paramount,  unless  it  could  be  defeated 
by  a  subsequent  execution  of  the  parol  trust, 
or  there  was  a  prior  and  enforceable  con- 
structive trust. 

This  Biibseiiuent  execution  of  the  deed  can 
only  be  held  to  have  defeated  the  judfrraent 
lien  on  the  theory  that  the  judgment  cred- 
itor merely  stood  in  tlie  shoes  of  his  debtor, 
and  had  no  greater  right  than  he  had,  and 
that  the  real  estate,  though  nominally  In 
the  names  of  the  sons  and  daughter  at  the 
time  of  the  levy  of  the  execution,  did  not 
in  fact  lielong  to  them,  and  could  not  have 
been  voluntarily  used  by  them  in  the  pay- 
ment of  their  debts.  This  theory,  however, 
we  believe  to  be  correct  and  to  be  control- 
ling. The  question  is  one  primarily  of  proof. 
The  action  is  one  to  determine  adverse 
claims.  The  plaintiff  introduces  in  evi- 
dence a  deed  from  the  heirs  to  herself,  exe- 
cuted, it  is  true,  after  the  lien  of  the  judg- 
ment had  attached,  but  by  those  in  whom 
the  legal  title  to  the  land  vested  after  the 
death  of  the  deceased;  the  defendant  hank 
relics  upon  the  sheriff's  certificate,  and  asks 
to  have  the  deed  set  aside.  It  is  clear  that, 
as  between  the  eons  sjid  daughters  and  their 
mother,  the  deed  is  valid  and  binding,  as 
it  seems  to  be  well  established  that  "the 
law  refuses  its  aid  to  enforce  agreements 
creating  trusts  or  charges  upon  lands,  when 
they  rest  altogether  in  parol,  not  because 
the  trusts  are  therefore  void,  but  tiecanse 
it  will  not  permit  them  to  be  proved  by 
such  evidence.  But  when  a  person  who  has 
received   the   title   to  lands   purchased   for 
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the  benefit  of  another,  although  witbout 
having  declared  the  f&ct  in  writing,  recog- 
nizes and  fulfils  the  trust,  it  is  not  the  duty 
of  the  court  to  dtiny  ite  eustence.  .  .  . 
A  debtor  will  not  be  permitted  to  oonvey 
away  his  property,  either  real  or  peraonal, 
and  relieve  it  from  the  encunibrancea  occa- 
sioned bj  his  debts;  bat  there  Ib  nothing 
to  prevent  his  restoring  to  others  their 
property  if  It  has  lieen  placed  in  his  bande. 
Nor  is  there  any  reason  why  the  property 
of  oUiers  should  be  subjected  t4>  tlie  pay- 
ment of  his  debts,  if  he  is  honest  enou^ 
to  refuse  to  avail  iiimself  of  an  opportunity 
to  use  it  for  that  purpose."  Siemaa  v. 
Austin,  33  Barb.  9 ;  Boret  v.  Nalle,  2S  Gratt. 
423;  Freeman's  notes  in  Us  Am.  St.  liep. 
783;  Eaton  t.  Eaton,  35  N.  J.  L.  200; 
Hays  V.  Keger,  102  Ind.  624,  1  K.  E.  386; 
Robbins  v.  Robbins,  80  X.  Y.  251;  Gallagher 
v.  Northnip,  215  III.  603,  74  K.  E.  711.  re- 
versing 114  111.  App.  368;  Collins  v.  Collins, 
98  Md.  473,  103  Am.  St.  Rep.  406,  57  Atl. 
597,  1  Ann.  Cas.  660. 

It  is  also  well  established  that  "the  in- 
terest which  the  iudgment  lien  affects  is 
the  actual  interest  which  the  debtor  has 
in  the  property;  and  a  court  of  equity  will 
always  permit  the  real  owner  to  show,  there 
being  no  intervening  fraud,  that  the  appar- 
ent ownership  of  another  is  or  wag  not  real; 
and  wtieu  the  judgment  debtor  has  none 
other  interest  than  the  legal  title,  the  lien 
of  the  judgment  does  not  attach."  White 
T.  Carpenter,  2  Paige,  210,  note;  Keireted 
V.  Avery,  4  Paige,  0;  Thomas  v.  Kennedy, 
24  Iowa,  307,  06  Am.  Dee.  740;  Brown  v. 
Pierce,  7  Wall.  205,  10  ]j.  ed.  134;  Monti- 
cello  Hydraulic  Co.  v.  Loughry,  72  Ind.  562; 
Hays  v.  Reger,  102  Ind.  524^  1  K.  E.  388; 
Richmond  v.  Bloch,  38  Or.  317,  60  Pac.  388. 

It  is  true  that,  in  the  majority  of  the 
cases  upon  the  subject,  and  which  have  held 
the  trust  superior  to  the  judgment  lien, 
there  was  an  actual  transfer  of  the  legal 
title  to  the  trustee  by  the  grantor  or  creator 
of  the  trust;  but  we  do  not  see  that  this 
alters  the  situation.  There  wns  an  oral 
promise,  and  in  consideration  of  or  relying 
upon  that  promise  the  deceased  retrajnc<l 
from  making  a  will.  Immediately  upon  his 
death  the  title  to  the  property  vested  in 
those  whom  he  had  intended  to  create  tms- 
tees.  Why  should  equity  treat  the  case 
any  differently  than  if  he  had  actually 
deeded  the  land  to  these  persons,  taking 
from  them  an  oral  promise  which  Uiey 
afterwards   performed! 

The  defendant  bank  was  neither  a  party 
to  nor  a  privy  to  the  transaction  which  it 
here  assails,  and  it  will  not  be  heard  to 
object  to  it  on  account  of  the  nature  of  the 
evidence  by  which  it  is  proved,  since  the 
parties  themselves  have  executed  it  and  are 
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FB-tisfied  with  it.  Ducoa  v,  Duke,  S3  Ind. 
434;  Savage  v.  Lee,  101  Ind.  614;  Hays  v. 
lleger,  102  Ind.  524,  ]  N.  E.  386;  Rioljmond 
V.  llloch,  38  Or.  317,  60  Pae.  388. 

We  cie  eat)s£cd,  indeed,  tliat  even  if  the 
children  had  refused  to  convey  tlie  prop- 
erty to  their  mother,  they  could  have  been 
compelled  to  do  bo  on  the  theory  of  a  con- 
structivo  trust,  and  tliat  the  equiticH  of  tlie 
pla,intiff  are  mueli  (-reaLer  than  those  of  the 
defendant  bank,  which,  if  the  decca^icd  had 
not  re! led  upon  the  promises  of  his  ubildren 
and  hud  made  a  will,  would  have  had 
property  to  attach  whatever.  The  credit' 
of  heirs  are.  not  privies  to  the  ina~iiig  of 
a  will  hy  the  teatnlor  and  to  his  ai'U.  As 
against  the  wife  and  mother,  the  lank  lias 
no  equities.  It  has  parted  with  nothing  of 
value.  It  did  not  loan  the  money  on  Uie 
strength  of  lugelirigt  Amtson's  title  to  the 
land,  for  at  the  time  of  the  loan  the  laud 
bell),  ged  to  his  father,  and  his  father  could 
do  with  it  as  he  chose. 

Although  there  is  some  conflict  upon  the 
suljject,  the  courts  now  seem  generally  to 
tuni^e  that,  under  statutes  such  as  g  ii3S4 
of  the  Compiled  Laws  of  1S13: 

Constructive  triuts  come  wiibin  the  defi- 
nition and  exception  of  trusts  wliicii  are 
■'created  or  declared  ...  by  operation 
of  law."  "In  the  light  of  the  judicial  dis- 
cuBsion,  .  .  .  the  phraaes  'trusts  by  im- 
plication of  law,'  'trusts  by  operation  of 
law,'  'implied  trusts,'  and  'trusts  arising 
or  resulting  by  opviatiun  of  law,'  are  all 
Bynonymous  and  embrace  all  trusts  vibcre 
«  transaction  of  equitable  cogniuince  is  in- 
■separably  connected  with  ttie  cieation  of 
the  trnst."  Freeman's  notes  in  115  Am. 
St.  Rep.  775;  Wood  v.  Babe,  S6  N.  Y.  414. 
48  Am.  Rep.  340. 

"A  constructive  trust  .  ,  ,  ia  merely 
kn  express  trust  wherein  some  transaction 
of  equitable  cognizance  ia  inseparably  con- 
nected with  the  creation  of  the  tru9t,  so  that 
»  court  of  equity  has  jurisdiction  to  ad- 
minister relief  to  the  parties  on  the  whole 
transaction,  including  the  express  agree- 
ment between  them,  notwithstanding  that 
agreement  is  oral  and  would  not  be  cogniza- 
ble in  a  court  of  justice  in  the  absence  of 
the  equitable  elements  connected  with  it. 
A  constructive  trust  can  never  arise  in  the 
absence  of  an  express  agreement  of  trust 
between  those  cmcerned  in  the  transfer  of 
the  legal  title  of  land,  but  is  always  super- 
imposed upon  and  could  not  exist  without 
an  express  oral  trust,  which  In  turn  would 
be  unenforceable  witiiout  the  constructive 
trust."  Freeman's  notes  in  116  Am.  St. 
Rep.   775. 

We  believe  that  there  was  a  constructive 
trust  in  the  case  which  is  before  us. 

It  is  true  as  a  gener4kl  propositicm  that 
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a  mare  breach  of  an  oral  agreement  to  con- 
vey an  interest  in  land  is  not  such  a  fraud 
as  will  creaie  a  constructive  trust  and  jus- 
tify the  intenention  of  a  court  of  equity, 
but  "where  confidential  relations  prevail  be- 
tween the  parties  tu  an  oral  trust  and  the 
trust  ia  violated,  the  law  presumes  that  the 
influence  of  the  conlidence  upon  the  mind  of 
the  person  who  contidrd  was  uitdue,  and  a 
case  of  constructive  trti^t  arivcM.  nut.  how- 
ever, on  the  itround  of  actual  fniud,  liit 
because  of  the  facility  for  practising  it. 
Hayno  v.  Hcrraaiin,  07  Cal.  250,  32  Pac. 
m.  [115  Am.  St.  Eep.  701,  note];  Albn 
V.  Jackson,  122  111.  507,  13  N.  E.  S40. 

It  is  immaterial,  indeed,  whether  the 
fraud  wan  intentional  or  not.  or  whether 
it  existed  when  the  legal  title  passed,  for 
"in  such  a  case  courts  of  equity  do  not  en- 
force the  trust  in  violation  of  the  Statute 
of  Frauds,  but  relief  is  granted  as  based 
on  the  constructive  fraud  and  the  confiden- 
tial relation."  CardilT  t.  Marquis,  17  N. 
D.  110,  114  X.  W.  1088;  IIan»on  v.  Svarve- 
rud,  IS  N.  D.  550,  120  N.  W.  550;  Ransdel 
T.  Moore,  153  Ind.  393,  40S,  63  L.R.A.  763, 
53  N.  E.  787 ;  Powell  v.  Yearance,  73  N.  J. 
Eq.117,87  Atl.892;  Kimball  v,  Tripp  136 
Cal.  631,  BBPac.  428;  note  to  Stahl  v.  Stshl, 
2  Ann.  Cas.  777.  The  case  at  bar  cornea 
clearly  within  this  rule.  Pollard  v.  Mc- 
Kcnney,  69  Neb.  742,  !>fl  N.  W.  670,  101 
N.  \V.  9;  Bohm  v.  Bohni,  9  Colo.  100,  10 
Pac.  700;  Brison  v.  Briton,  75  Cal.  525,  7 
Am.  St.  Rep.  189,  17  Pac.  880;  Goldsmith 
V.  Goldsmith,  145  X.  Y,  313.  39  N,  E. 
1007;  Russell  v.  Jackson,  10  Hare,  204,  6S 
Eng.  Reprint,  900;  Ke  O'Hara,  95  N.  Y.  403, 
413,  47  Am.  Rep.  53 ;  Ka^'sdale  v.  Ragsdale, 
OS  Miss.  92, 11  L.R.A.  310, 24  Am.  St.  Rap. 
258,  8  So.  315;  Dixon  v.  Olmius,  1  Cox,  Ch. 
Caa.   414,   29   Eng.   Reprint,   1227, 

Under  circumstances  such  as  those  be- 
fore us  courts  of  equity  will  enforce  th(- 
promise  to  convey,  as  the  refusal  to  carry 
it  out  is  constructively  fraudulent,  and  this 
even  though  the  promise  was  not  in  writing. 
Beach,  Tr.  &  Trustees,  §  225;  Cardiff  v. 
Marquis,  supra;  Hanson  v.  Svarverud,  18 
N.  D.  560,  120  N.  W.  550. 

It  is  not  always  neccsstiry  that  fraud  in 
the  inception  of  the  transaction  should  be 
proved  in  order  that  there  should  be  a  con- 
structive trust.  "Constructive  trusts,"  in- 
deed, "are  such  as  are  raised  by  equity  in 
respect  to  property  which  has  been  acquired 
by  fraud,  or  where,  though  acquired  origi- 
nally without  fraud,  it  is  against  equity 
that  it  should  be  retained  by  him  who  holds 
the  legal  title."  2  Washb.  Real  Prop.  520; 
Lewis  V.  Lindiey,  19  Mont.  422.  48  Pac.  705. 
In  the  case  before  us,  also,  we  clearly  have 
involuntary  trust,  as  defined  by  gS  B273 
and   6280  of  the   Compiled  Laws  of   1013, 
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and  irhich  eeem  to  include  both  a  iHHiBtruc- 
tive  and  a  resulting  trust..  Tliese  eectlons 
are  as  followa: 

Section  6273:  "An  involuntary  trust  iB 
one  wtiich  la  created  b;  operation  of  Ia\T." 

Section  6ZS0:  "One  who  gains  a  thing 
by  fraud,  accident,  mistake,  undue  influence, 
the  violation  of  a  trust  or  other  wrongful 
act,  is,  unless  be  has  some  other  and  better 
right  thereto,  an  involuntary  trustee  of  the 
thing  gained  for  the  benefit  of  the  person 
who  would  otherwise  have  had  it." 

"In  the  case  of  a  resulting  trust  there  is 
nlways  the  element,  although  it  is  an  im- 
plied one,  of  an  intention  to  create  a  trust, 
bj  reason  of  which,  although  it  is  by  no 
means  an  express  trust,  it  approaches  more 
nearly  thereto.  Constructive  trusts,  on  the 
other  hand,  have  none  of  the  elements  of 
an  express  trust,  but  arise  entirely  by  opera- 
tion of  law  witliout  reference  to  any  actual 
or  supposed  intention  of  creating  a  trust 
and  often  directly  contrary  to  such  inten- 
tion. They  are  entirely  in  invitum,  and  are 
forced  upon  the  conscience  of  the  trustee  for 
the  purpose  of  worlcing  out  right  and  jus- 
tice or  frustrating  fraud."     30  Cye.  27. 

If,  in  the  inception  of  the  transaction  be- 
fore ua,  the  children  of  the  deceased  and 
the  defendant  Ingebrigt  ArntHon  purposely 
induced  the  deceased  to  refrain  from  mak- 
ing a  will  by  promising  him  to  convey  the 
property  to  his  wife  when  the  same  should 
vest  in  them  by  virtue  of  the  statutes  of 
inheritance,  we  have  all  of  the  elements  of 
a.  conatructive  trust.  If,  on  the  other  hand, 
we  have  an  intention,  expressed  or  implied, 
to  create  a  trunt,  that  is  to  say,  an  intpn- 
tion  to  allow  the  property  to  descend  to 
the  heirs  of  the  estate  under  the  promiae  of 
these  heirs  to  convey  their  interest  to  the 
wife  of  the  deceased,  we  have  a  resulting 
trust.  In  both  cases  we  have  involuntary 
trusts,  and  in  both  cases  the  practical  re- 
sult is  the  aarae.  In  one  case  the  fraud 
would  lie  at  the  root  of  tlie  transaction,  and 
the  trust,  springing  from  the  fraud  by 
which  the  title  was  obtained,  would  be  con- 
structive. In  the  other,  the  transaction  is 
based  upon  the  promise  itself,  and  the  fraud 
upon  the  refusal  to  carry  it  out  after  the 
title  to  the  property  had  been  obtained. 
The  trust,  whether  it  be  called  conatructive 
or  reaulting  or  involuntary,  springs  from 
the  intention  of  the  testator  and  the  prom- 
ise of  the  legatee,  and  a  trust  clearly  exists 
where  heirs  and  next  of  kin  induce  their 
ancestor  or  relative  not  to  make  a  will  by 
promising,  in  ease  his  property  falls  to 
them  through  intcElacy.  to  dispose  of  it,  or 
a  part  of  it,  in  the  manner  indicated  by 
him.  The  rule  is  founded  on  the  principle 
that  the  legacy  would  not  have  Iwen  given 
or   intestacy   allowed   to   ensue   unless   the 
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promise  had  been  made;  and  hence  the  per- 
son promising  is  bound  in  equity-  to  keep 
it,  as  to  violate  it  would  be  fraud.  Amherst 
College  T.  Ritch,  151  N.  Y.  29-2,  3T  L.B.A. 
305,  45  N.  E.  876;  Mead  v.  Rol>ertEon,  131 
Mo.  App.  185,  110  S.  W.  1095;  McDowell 
V.  McDowell,  141  Iowa,  288,  31  L.R.A. 
(K.S.)  176,  133  Am.  St.  Rep.  170,  119  N. 
W.  702. 

It  is  clear,  also,  that  f  5366  of  the  Com- 
piled Laws  of  1913,  which  provides  that 
"no  implied  or  Fesulting  trust  can  prejudice 
the  right  of  a  purchaser  or  encumbrancer 
of  real  property  and  without  notice  of  the 
trust,"  does  not  apply.  Aa  far  as  the  bftnk'a 
right  as  a  purchaser  at  the  sale  wax  con- 
cerned, the  proof  shows  that  the  deed  from 
the  heira  was  recorded  before  the  sale.  As 
far  as  ita  rights  aa  an  encumbrancer  are 
concerned,  it  is  clear  that  the  debtor,  Inge- 
brigt  Arntson,  had  no  interest  which  was 
subject  to  the  levy. 

The  deed  did  not  constitute  the  founda- 
tion of  the  trust,  but  evidence  merely;  and, 
as  we  have  before  said,  the  trust  could  have 
been  enforced  against  the  lien  of  the  bank. 
even  though  no  deed  had  been  executed. 
The  property,  in  short,  never  belongird  to 
the  children,  nor  to  the  said  Ingebrigt  Ami- 
son.  The  bank  certainly  had  no  claim  upon 
it  prior  to  the  death  of  the  deceased,  aa  the 
deceased  owed  it  nothing.  Section  53flS  and 
the  recording  statute  merely  protect  credi- 
tors and  purchasers  against  aecret  trusts 
upon  and  unrecorded  conveyances  of  the 
property  of  their  delitora,  and  of  property 
which,  it  it  had  not  been  for  the  unrecorded 
conveyances,  would  have  been  properly  sul>- 
ject  to  their  debts. 

Since,  indeed,  the  heirs  would  have  been 
compelled  to  convey  to  their  mother,  it  is 
immaterial  whether  the  deed  was  executed 
after  the  levy  of  the  execution  or  nol^ 

jr  can  the  defendant  bank  complain  on 
the  ground  that,  by  the  means  adopted,  the 
deceased   avoided   the   requirements   of   the 

itutea  which    relate   to   the  execution   of 

lis.  The  strictness  of  the  law  in  relation 
to  these  matters  is  not  due  to  any  solicitude 
(or  the  creditors  of  the  heirs,  but  to  a  desire 
that  the  real  intention  of  the  deceased  ^hall 
be  ascertained  and  prevail. 

The  judgment  of  the  District  Conrt  i? 
reversed,  and  the  cause  is  remanded.  wiiJ> 
directions  to  enter  judgment  quietin;?  the 
title  of  the  plaintiff  against  the  claim  of  tho 
defendants. 

BIrdzell,  J,,  concurring  ^wcially: 
I  concur  in  the  reversal  of  the  judgment 
,nd  in  the  reasons  given  therefor,  which  are 
tated  in  paragraplis  2,  3,  4,  5,  7,  8,  and  9 
of  the  syllabua.  Inasmuch,  however,  as  the 
trust  in  this  case  is  executed,  I  express  no 
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i^lnion  Bs  to  wheUier  or  not  a  trust  created 
under  the  drciunstaiices  shown  to  have  ex- 
isted in  this  case  ia  one  that  coald  be 
(.■nforced  if  it  remained  executory.  I  am 
of  the  opinion  that  the  transfer  cannot  be 
said  to  have  been  fraudnlent  and  void  as 
to  creditors,  nor  one  subject  to  a  lien  in 
favor  o(  creditors  upon  a  larger  interest  of 


the  judgment  debtor  than  he  himself  claimed 
under  the  circumatances;  and  I  deem  it  un- 
TMcesgary  to  sav  that  an  enforceable  ctHi- 
strnctive  trust  existed. 

I  am  authorized  to  say  that  Mr.  Justice 
Cbrlstlanaon  concurs  in  the  view  herein 
expressed. 


Annotation— Msy  a  conttmctiTe  tnut  be  based  upon  an  ondartaking  to 
hold  for  the  benefit  ot  another  property  received  through  device  or 
inheritance  whtfe  no  actual  testamentary  intention  has  been  fm^ 
trated. 


This  note  supplements  one  in  33 
L.B.A.(K.S.)  996,  on  the  same  subject. 

In  O'Donnell  v.  Murphy  (1911)  17 
CaL  App.  625,  120  Pac,  1076,  a  testatrix 
■who  had  enterta,ined  the  intention  of  de- 
voting a  large  portion  of  her  fortune  at 
her  death  toward  the  erection  of  a  me- 
morial gateway  in  a  city  park,  but  who 
was  advised  that  a  teatamentarv  provi- 
sion to  that  effect  would  be  invalid,  made 
a  will  in  which  she  described  that  in- 
tention, and  went  on  to  state:  "But 
there  being  some  doubt  aa  to  whether  or 
not  a  donation  for  that  purpose  would 
or  would  not  be  considered  a  charity  or 
unlawful  trust  and  be  set  aside  at  the 
instigation  of  someone  claiming  heirship 
fo  me  to  whom  I  had  left  nothing  and 
to  whom  I  desire  fo  leave  nothing,  I 
have  therefore  abandoned  that  idea,  and 
do  now  devise  and  bequeath  to  Adolph 
B.  Rpreekels  &  E.  H,  Lloyd,  two  of  the 
park  commissioners  of  the  eity  and  coun- 
ty of  Ran  Francisco,  the  sum  of  two 
hundred  thousand  dollars  ($200,000). 
This  is  an  absolute  bequest  to  them  with- 
out any  trust  or  understanding,  either 
express  or  implied,  as  to  its  use  or  ap- 
propriation or  otherwise."  Her  nest  of 
kin  and  heirs  at  law  brought  an  action 
to  have  declared  a  resulting  trust  in 
their  fnvor  in  the  subject  of  the  forego- 
ing befjuest,  on  the  ground  that  it  was 
upon  a  trust  void  by  reason  of  a  stat- 
ute providing  that  a  testa'tor  may  devise 
or  bequeath  not  more  than  one  third  in 
value  of  his  estate  to  charitable  uses. 
It  appeared  that  the  residuary  legatee, 
who  was  also  the  executor,  to  whom  all 
ill^al  or  inoperative  devises  or  bequests 
wore  expressly  given,  but  who  knew 
nothing  about  the  will  or  its  contents 
until  after  it  had  been  executed,  prom- 
ised the  testatrix  that  he  would  see  that 
her  will  was  carried  out ;  but  there  was 
nothing  to  show  that  either  he  or  she 
in  any  way  spoke  of  any  gate  for  the 
park,  or  of  any  purposes  she  had  as  to 
L.R.A.im8F. 


the  disposition  of  her  estate  other  than 
as  shown  upon  the  face  of  her  will.  Of 
the  two  legatees  named,  who  were  men 
of  ample  private  fortune,  and  who  had 
taken  great  interest  in  the  development 
of  the  park,  one  knew  nothing  whatever 
about  the  will  or  its  contents  or  the  pur- 
poses of  the  testatrix  until  after  her 
death.  The  other,  who  was  her  attorney, 
had  advised  her  that  a  bequest  for  the 
erection  of  the  gate  would  he  invalid, 
but  that  she  might  give  her  property 
to  anybody  individually  so  long  as  she 
did  not  put  any  strings  on  it,  whereupon 
she  expressed  an  intention  to  give  it  to 
him  absolutely,  to  do  as  he  liked  with 
it.  He  testified  that  neither  he  for 
himself,  his  colegatee,  or  the  residuary 
legatee,  made  any  promise,  express  or 
implied,  with  relation  to  the  use  of  the 
legacy  in  question.  The  legatees,  how- 
ever, after  her  death  and  the  probate  of 
the  will,  joined  in  executing  a  declara- 
tion of  tnist  as  to  the  legacy  for  the 
purpose  of  securing  its  application  to 
the  erection  of  such  a  gate  as  she  had 
wished  to  be  erected.  It  was  held  that 
the  evidence  was  such  as  to  warrant 
the  trial  court  in  finding  that  the  be- 
quest was  not  the  subject  of  a  secret  or 
constructive  trust,  and  accordingly  that 


'alid. 


In  People  v.  Schaefer  (1915)  266  HI 
334,  107  K.  E.  617,  where  a  testator  de- 
vised all  his  property  to  his  brother  ab- 
solutely, with  the  understanding  that 
the  latter  would  carry  ont  the  testator's 
wishes  expressed  in  a  memorandum 
forming  part  of  the  will,  and  the  brother 
in  turn  bequeathed  the  same  property 
to  his  legal  adviser,  having  received 
from  him  a  promise  that  he  would  earrj" 
out  such  of  the  directions  of  the  original 
testator  as  remained  unosecuted,  it  was 
held  that  the  brother  and  his  legal  ad- 
viser each  took  the  property  impressed 
with  a  trust,  and  accordingly  that  it  was 
not  subject  to  an  inheritance  tax;  the 


ANNOTATION— WILLS— COiSTRLCTlVE  TRUST. 


court  saying:  "Where  a  party  receives 
property  by  conveyance  or  devise  under 
assurances  that  he  will  triLusfer  the  prop- 
erty to  or  hold  and  appropriate  it  for 
the  use  and  benefit  of  another,  a  trust 
for  the  benefit  of  such  other  person  ia 
charged  upon  the  property  not  niurely 
by  reason  of  the  oral  promise,  but  be- 
cause of  the  fact  that  the  transfer  of 
the  property  was  induced  thereby." 

In  Eiee-Stix  Drv  Goods  Co.  v.  W.  S. 
Albreciit  &  Co.  (1916)  273  lU.  447,  113 
K  E.  66,  where  a  mother  defised  prop- 
erty to  a  daughter  pursuant  to  an  agree- 
ment by  which  she  was  to  pay  her  sis- 
ters certain  sums  of  money,  it  was  held 
that  a  court  of  equity  would  not  permit 
her  to  betraj'  the  confidence  put  in  her 
by  the  testatrix,  but  would  raise  a  con- 
structive trust  in  favor  of  her  sisters, 
even  though  the  agreement  rested  entire- 
ly in  parol;  and  therefore  that  a  con- 
veyance of  the  real  estate  by  the  devisee, 
made  in  good  faith,  lo  secure  the  per- 
formance of  her  aftreemcnt  with  the 
testatrix,  would  be  upheld  as  against  an 
attaching  creditor. 

In  Golland  v.  GolJand  (1014)  84  Misc. 
299,  147  K  Y.  Supp.  263,  where  a 
mother  made  a  will  leaving  her  prop- 
erty to  two  of  her  sons,  who  were  ex- 
perienced and  successful  business  men, 
with  the  understanding  that  they  should 
hold  it  for  the  benefit  of  her  other  chil- 
dren, some  of  whom  were  inexperienced 
and  others  incompetent,  it  was  held  that 
although  the  promise  which  induced  the 
gift  was  made  by  only  one  of  the  sons, 
and  notwithstanding  the  sons  never  re- 
pudiated such  promise,  they  took  the 
property  subject  to  a  constructive  trust 
which  the  court  would  declare  and  en- 
force as  against  their  assignee  in  bank- 
ruptcy. 

In  Chapman  v.  Chapman  (1913)  152 
Ky.  344,  153  S.  W.  434.  where  a  son  de- 
vised his  property  to  his  father  in  re- 
liance on  the  latter's  promise  that  he 
would  devise  such  property  to  the  chil- 
dren of  a,  deceased  brother,  and  the 
father  made  a  will  to  that  eSect,  but 
afterwards,  having  lost  his  wife,  married 
again  and  left  a  will  by  which  he  gave 
to  his  second  wife  all  of  his  property 
for  life,  with  remainder  to  his  infant 
son  by  her,  it  was  held  that  the  agree- 
ment between  the  testator  and  his  father 
constituted  an  enforceable  parol  trust, 
the  law  implying  a  fraud  from  the  fail- 
ure of  the  father  to  perform  the  an- 
nexed conditions. 

In  Crinkley  v.  Rogers  (1916)  100  Keb. ; 
647,  160  N.  W.  974,  where  a  wife  made 
a  will  by  which  she  bequeathed  and  d"- ' 
L.R.A.1018F. 


vised  all  her  property  of  everj'  kind  to 
her  husband,  who  sur^-ived  her,  upon  the 
understanding  that  he  would  make  a  will 
devising  and  bequeathing  the  estate  re< 
reived  from  her  to  certain  persons,  it 
was  held  that  a  constructive  trust  arose 
in  favor  of  such  persons. 

In  Hollis  V.  Hollis  (1!*16)  254  Pa.  90, 
98  Atl.  789,  it  was  said  that  a  trust  oral- 
ly annexed  by  a  testator  to  a  bequest  or 
de^'ise  absolute  in  form  and  accepted  by 
the  legatee  or  devisee  at  the  time  when 
the  provision  was  made  (or  by  his  as- 
sent given  prior  to  and  eontinning  at 
that  time),  either  expressly  or  by  words 
or  acts  of  encouragement,  or  by  silent 
acquiescence,  may  be  enforced  in  equity, 
because  a  refusal  to  perform  the  trust 
under  such  circumstances  is  a  fraud. 
The  evidence,  however,  was  held  insuffi- 
cient to  establish  the  existence  of  an 
agreement  on  the  part  of  a  devisee  to 
hold  the  property  for  the  benefit  of  other 
persons. 

The  reader  may  be  interested  to  know 
that  the  case  of  Barrell  v,  Han  rick 
(1868)  42  Ala.  60,  cited  in  the  note  to 
which  the  present  is  supplemental,  has 
been,  insofar  as  it  asserts  the  broad 
proposition  that  the  mere  repudiati<m 
or  violation  of  a  parol  promise  or  trust 
offensive  to  the  Statute  of  Frauds  is  a 
fraud  which  will  authorize  a  court  of 
equity  to  relieve  against  the  words  of 
the  statute,  repudiated  in  later  Alabama 
decisions  not  in  point  on  the  specific 
question  under  discussion.  See  Patton 
V.  Beecher  (1878)  62  Ala.  579;  Brock  v. 
Brock  (1890)  90  Ala.  86,  9  L.E.A.  287. 
8  So,  11;  Manning  v.  Pippen  (1891)  95 
Ala.  541,  11  So.  56.  So  far  as  its  de- 
cision is  based  upon  the  facts  therein 
involved,  it  has  not,  however,  been  over- 
ruled. See  Moore  v,  Campbell  (1893) 
102  Ala.  450,  14  So.  780.  E.  S.  O. 
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OJTIoc  —  tailure  to  enforce  laws  —  re- 

The  charter  of  the  city  of  Tulsa  makes 
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the  nuLjor  of  said  city  the  ohief  ex«tntive 
oQficeT  thereof,  and  imposes  nptm  him  the 
duty  to  see  that  all  the  lawH  of  the  c\ty 
are  enforced;  in  addition  to  which  the  chief 
of  police  is  placed  under  his  superior  au- 
thoritjr,  and  he  la  made  a  conservator  of 
the  peace  with  power  to  arrest  in  all  cases. 
Ordinances  of  the  city  prohibiting  the  traf- 
fic in  intoxicating  liquore  and  gambling 
were  openly  and  notoriously  violated,  ot 
Avliich  the  mayor  had  personal  knowledge- 
Held,  that  it  was  the  duty  of  the  mayor 
to  Eee  that  said  ordinances  were  enforced, 
and  for  liia  wilful  failure  to  do  so  he  might 
he  removed  from  office. 
For  othtr  caaea,  tee  OjJStws,  /.  e,  S,  in  Dig. 
1-52  N.  S. 

(May  14,  1918.) 

ERROR  to  the  Diatriet  Court  for  Tulsa 
County  to  revietr  a  judgment  removing 
defendant  from  the  <Mra  of  mayor  for  al- 
leged wilful  failure  to  mforce  c^lain  ordi- 
nances.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  B.  Stuart  and  Martin  & 
Moss  for  plahiti-ff  in  error, 

Messrs.  B.  P.  PrcelliiB,  Attorney  Gen- 
eral, and  Smith  C.  Matson,  for  the  Btate. 

Where  a  public  otllcer  is  charged  with 
the  duty  of  seeing  that  the  penal  laws  of 
the  state  or  city  are  enftn'ced,  and  he  has 
been  ptac«d  in  command  of  the  means  and 
agencies  to  enforce  such  laws,  a  duty  which 
he  owes  to  the  public  under  auch  circum- 
stances Is  a  mandatory  one  which  he  can- 
not evade. 

State  ex  rel.  Jackson  t.  Wilcox,  78  Kan. 
597,  19  L.R.A.(N.S.)  2U,  13  Am.  St.  Bep. 
385,  97  Fao.  STE;  State  ex  rel.  Johnsttn  r. 
Foster,  32  Kan.  14,  3  Pac.  £34,  affirmed  In 
112  U.  8.  201,  28  L,  ed.  629,  6  Sup.  Ct  Rep. 
897;  State  ex  rel.  Martin  t.  Ryan,  92  Neb. 
636,  130  N.  W.  235,  Ann.  Caa.  1914A,  224; 
State  ex  rel.  Timothy  v.  Howse,  134  Tenn, 
67,  L.R.A.1916D,  1090,  183  S.  W.  510,  Ann. 
Cas.  11)17C,  liaS;  People  ex  rel.  Connolly 
T.  Police  Comrs.  11  Hun,  403. 

Hard;,  J.,  delivered  the  opinion  of  the 

Plaintiff  in  error,  F.  M.  Wooden,  was 
removed  from  the  office  of  mayor  of  the  city 
of  Tulsa  upon  the  grounds  set  forth  in  an, 
iMCUsation  returned  by  the  grand  jury  of 
Tulsa  county.  Plaintiff  in  error  was  con- 
victed upon  two  grounds  of  said  accusation, 
one  of  which  charged  him  with  the  failure 
to  enforce  the  ordinance  against  the  keeping 
and  the  sale  of  intoxicating  liquor,  and  the 
other  for  the  failure  to  enforce  the  ordi- 
nance against  gambling  and  kindred  offenses. 

"niere  is  but  one  question  presented  to  ns, 
which  is:  Did  plaintiff  in  error  as  mayor, 
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under  the  power  and  authority  {prantad  him 
by  the  charter  and  ordinances  of  the  city, 
have  authority,  and  was  he  charged  wltli 
the  duty  as  the  chief  executive  officer  of 
said  city  with  the  eiiforccment  of  its  laws 
and  ordinances,  to  see  that  the  ordinances 
against  the  keeping  and  sate  of  intoxicat- 
ing liquor  aucl  ngaiTist  gambling  were  dili- 
gently enforced?  Plaintiff  in  error 'denies 
that  it  was  his  duty  to  do  so,  and  contends 
that  the  provisions  of  the  charter  and 
ordinances  conferred  no  specific  duty  nor 
power  upon  bim  in  the  enforcement  of  the 
ordinances  of  the  city. 

Section  1  o£  article  3  of  Tulsa  City 
Charter  creates  a  board  of  commissioners, 
composed  of  the  mayor  and  four  commis- 
sioners, and  provides  that  all  powers  con- 
ferred on  tlie  city  wheo  not  otherwise  pro- 
vided shall  be  exercised  by  said  board,  and 
declares:  "The  mayor  and  members  of  the 
board  of  commissioners  shall  be  conserva- 
tors ot  the  peace,  with  the  full  powers  to 
make  arrests  in  all  causes  tlie  same  as 
police  officers." 

Section  6,  art.  3,  reads  in  part  ss  follows: 
''The  mayor  shall  be  a  member  of  the  board 
of  cummissionerK,  with  all  the  rights,  pow- 
ers, and  duties  pertaining  thereto.  He  shall 
be  the  chief  executive  oSicer  of  said  city 
xnd  shall  see  that  all  the  laws  thereof 
are  .enforced.     .     .     ." 

Section  8  of  said  article  3  raqniras  the 
board  of  comniise Loners  to  designate  one  of 
their  members  as  police  and  fire  commis- 
sioner, who  shall  have  under  bis  special 
charge  enforcement  of  all  police  regulations 
of  said  city  and  general  supervision  over  the 
flre  department,  and  who  shall  perform 
such  other  duties  as  may  he  required  by 
tbe  hoard  of  com mi>;s loners ;  and  %  13  con- 
fers upon  the  board  of  commissioners  con- 
trol and  supervision  over  all  the  depart- 
ments of  tlie  city  except  as  otherwise  pro- 
vided in  the  charter,  and  confers  upon  them 
power  to  mske  such  rules  and  r^ulations 
as  they  may  ^ee  At  and  proper  concerning 
the  organization,  management,  and  opera- 
tion of  all  tbe  departments  of  tbe  city  and 
the  agencies  that  may  be  created  for  the 
administration  of  its  affairs. 

Under  tbe  authority  granted  by  the  char- 
ter, ordinance  1171  was  psssed,  which  pro- 
vided for  tbe  organization  of  a  police  force, 
and  by  8  4  of  said  ordinance  it  is  enacted : 
"Hie  chief  of  police  shall  be  executive  head 
of  the  police  force,  but  he  shall  be  subject 
to  the  superior  authority  of  the  police  and 
mayor,   and    board    of 


By  the  charter  provision  quoted,  the 
mayor  la  designated  as  tbe  chief  executive 
officer  of  tbe  ci..y,  and  the  duty  is  imposed 
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upon  faim  of  mfarcing  all  the  Ibwh  and  or- 
dinances of  the  city.  To  the  end  that  these 
lawB  might  be  enforced,  the  police  depart- 
ment was  created  vrith  the  chief  of  police 
at  ita  head,  and  it  is  speciflpall}'  provided 
that  said  chief  of  police  ahall  be  subject  to 
the  superior  authority  of  the  mayor,  thus 
constituting  the  mayor  one  of  the  control- 
ling heads  of  the  police  force.  Not  only 
has  the  duty  of  enforcing  the  laws  been 
delegated  to  and  imposed  upon  the  mayor, 
but  the  instrumentality  through  which 
these  lavs  shall  be  enforced  ban  been  created 
and  placed  under  bis  superior  authority; 
in  addition  to  which,  there  is  expressly  con- 
ferred upon  him  the  powers  of  any  other 
police  officer  to  make  arrests  in  any  case. 

Tha  evidence  abundantly  establishes  the 
fact  that  open  and  notorious  -violations  of 
the  ordinances  in  question  have  been  syste- 
matically and  continuouBly  carried  on,  and 
the  plaintiff  in  error  had  actual  knowledfie 
thereof;  that  there  was  a  system  pervail- 
ing  in  tlie  municipal  court  whereby  fines 
might  be  paid  periixlically  or  moneys  de- 
|)Osited  in  lieu  of  bail  should  be  forfeited, 
and  in  this  way  large  revenues  have  been  ob- 
tained from  liquor  dealers  and  jtamblera 
during  the  entire  term  of  plaintiff  in  error 
as  mayor  of  said  city;  and  it  is  made  to 
appear  that  this  system  was  so  open  and 
notorious  as  to  have  become  a  matter  of 
cfunnion  knowledge  throughout  the  city. 

On  this  state  of  facts,  ne  entertain  no 
doubt  that  the  Tcrdict  and  judgment  was 
right,  because  plaintiff  in  error,  being 
charged  with  the  mniidatory  duty  of  seeing 
that  said  ordinances  were  enforced,  and  hav- 
ing the  superior  authority  to  require  said 
laws  to  be  executed  by  the  police  depart- 
ment, cannot  evade  that  responnihility. 

It  was  the  clear  intent  of  the  freeholders 
in  adopting  the  charter  that  the  officers  upon 
whom  these  duties  were  imposed  should 
be  diligent  and  efficient  in  the  performance 
thereof;  and  it  is  no  defense  to  say  that  the 
police  department  failed  to  do  its  duty, 
when  plaintiff  in  error  had  actual  personal 
knowledge  of  the  condition<i  that  were  no- 
torious and  long  continued.  In  fact,  It  is 
admitted  by  plaintiff  in  error  that  he  did 
nothing,  either  to  compel  enforcement  of 
the  laws  by  the  police  officers  of  the  city 
or  to  cause  the  removal  of  bis  guilty  sub- 
iirdinates,  or  took  any  step  in  any  way  to 
perforin  the  dntips  imponed  upon  him. 
In  State  ex  rel.  Jackson  v.  WilcoY,  7fl  Kan. 
.597,  Ifl  L.R.A.(N.S.t  224.  1;I0  Am.  St.  Rep. 
3SS,  07  Pac.  372,  the  mnyor  of  the  city 
of  Coffeyville  waa  ousted  from  office  for 
f^lnrs  and  neglect  of  oQlcia!  duty  in  the 
enforcement  of  the  law  relating  to  the  sale 
of  intoKicatlng  liquor  and   the  keeping  of 
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gambliog  botue«.  In  that  case,  it  was 
made  to  appear  that  the  mayor  had  pnsonal 
knowledge  of  the  violations  complained  of, 
and  that  a  syatem  of  paying  monthly  fines 
of  flsed  amounts  1^  joint  keepers  was  per- 
mitted to  be  carried  oa.  In  State  ex  rel. 
Connolly  v,  Howse,  134  Tenn.  fl7,  LR-i. 
J9ieD,  1090,  1S3  S.  W.  610,  Ann.  Cai. 
1S17C,  11S6,  judgment  removing  the  mayor 
of  Nashville  for  allowing  saloons  and  gamb- 
ling houses  to  run  in  violation  of  law  was 
affirmed. 

Here  the  duty  to  enforce  the  ordinances 
of  the  city  was  imposed  upon  the  plaintiff 
in  error  by  tlie  charter  of  the  city. 

In  State  ex  rei.  Martin  v.  Ryan,  92  Keb. 
636,  13B  N.  W.  235,  Ann.  Cas.  1914A,  224. 
respondents  were  members  of  the  board  of 
flra  and  police  commissionere,  who,  together 
with  police  officers  under  their  supervision 
and  eiintrol,  had  actual  knowledge  of  tlie 
frequent  violations  of  tlie  laws  of  the  etat« 
by  saloon  keepers  by  selling  intoxicating 
liquors  on  election  day,  Sundaya,  and  pro- 
hibited hours  of  the  night,  and  made  no 
attempt  in  good  faith  to  suppress  such 
crimes  and  enforce  the  law,  and  respondents 
were  held  guilty  of  a  wilful  refoaal  to  per- 
form their  duty,  and  judgment  of  ouster  wa.s 
rendered  removing  them  from  office.  It  was 
urged  in  that  case,  as  here,  that  it  was 
not  the  duty  of  the  board  of  fire  and  police 
commissioners  to  enforce  the  laws  which 
had  been  violated,  hut  that  such  matters 
were  under  the  sphere  and  duty  of  the  major 
and  chief  of  police.  This  contention  was 
denied,  and  attention  was  called  to  the  fact 
that,  under  the  governing  statutes,  the  chief 
of  police,  although  he  had  supervision  and 
control  of  the  police  force  of  the  city,  was 
subject  to  the  board  of  fire  and  police  com- 
missioners. So,  in  the  cnfle  before  us,  al- 
though the  chief  of  police  is  executive  head 
of  the  police  force,  he  is  subject  to  the  supe- 
rior authority  of  the  police  and  fire  commis- 
sioner, mayor,  and  board  of  cinnmiBsitmers. 
in  the  order  named;  and  it  was  within  the 
scope  of  authority  vested  In  plaintiff  in 
error  to  require  the  chief  of  police  and  the 
force  under  him  to  enforce  the  laws  of  the 
city  with  reference  to  the  matters  involved, 
and  the  intention  of  the  freeholders  was  to 
require  an  earnest,  continued,  and  persistent 
effort  to  enforce  the  laws  and  prevent  viola- 
tions thereof,  or  to  punish  those  guilty  of 
violations,  and  to  require  good  faith  and  a 
reasonable  effort  upon  the  part  of  all  offi- 
cers upon  whom  such  duties  wer«  imposed, 
either  by  themselves  or  through  instrunten- 
talities  placed  at-  their  disposal. 

Field  T.  People,  3  111.  79,  is  not  control- 
ling; for  in  that  ease  the  goremor  had  no 
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power  to  direct  and  (umtrol  Uie  ftctioni  of 
the  secretary  of  state  nor  to  diBmias  him 
for  not  conforming  to  executive  directions. 
In  Ke  Fire  &  Esciaa  Comri.  19  Colo.  482, 
3S  Pac  234,  the  right  of  the  governor  to 
remove  the  police  and  fire  commiBaionera  on 
asaigning  in  writing  therefor  a,  cauee  not 
political  waa  upheld,  but  hie  power  to  use 
the  Militi&  to  inatal  his- appointees  was  de- 

AnnotatioB — Officen:  removal  for  faihre  to  e/atotce  crimnud  or  penal 
law  M*  ortUnance. 


nied,  as  hie  reapoosibility  and  dutj  were 
held  to  cease  upon  making  the  appointment. 

The  other  decisliMie  relied  upon  are  not 
more  in  point  than  the  ones  reviewed. 

The  judgment  is  affirmed. 

All  the  Justices  cmcur,  except  Mlley,  J., 
dJBquali&ed.     Breu  and  Tlsinger,  JJ.,  ab- 


This  annotation  is  supplemental  to  a 
note  considering  the  same  subject  ap- 
pended to  State  V.  Both,  50  L.E.A.(N.S.) 
841. 

Since  the  earlier  note  and  in  harmony 
with  the  decision  in  Wooden  v.  State, 
ante,  1046,  it  was  held  in  State  es  rel. 
Thompson  v.  Reichman  (1916)  135  Tenn. 
653,  188  S.  W.  225,  Ann.  Caa.  1818B, 
899,  that  failure  of  sheriff  to  enforce  the 
laws  against  the  sale  of  intoxicating  li- 
quors is  ground  for  removal. 

So,  too,  in  State  ex  rel,  Timothy  v. 
Howse  (1916)  134  Teim.  67,  L.K.A, 
1916B,  1090,  183  S.  W.  510,  Ann.  Caa. 
1917C,  1125,  it  was  held  that  the  mayor 
o£  a  city  is  subject  to  removal  from  o&ce 
for  refusal  to  execute  a  state  prohib- 
itory liquor  law,  although  the  persona 
who  elected  him.  to  office  desire  that  it 
shall  not  be  enforced. 

And  see  State  ex  reL  Bums  t.  Linn 
(1915)  49  Okla.  526,  153  Pac.  826,  Ann. 
Caa.  1918D,  139,  which  held  that  a  chief 


of  police  of  a  city  may  be  removed  under 
the  general  laws  of  the  state  for  fail- 
are  to  enforce  the  prohibition  laws,  al- 
though the  city  charter  contains  provi- 
sions for  removal  of  ofBcers. 

The  removal  of  a  sheriff  for  failure 
to  suppress  a  riot  was  held  in  State  v. 
DriacoU  (1914)  49  Mont.  558,  144  Pao. 
153,  to  be  warranted,  where,  although 
neither  cowardice  nor  self  interest  on  his 
part  was  shown,  there  was  shown  such 
a  degree  of  inadequacy  and  lack  of  prep- 
aration and  such  indisposition  to  re- 
sort to  any  effective  means  for  the  dis- 
charge of  his  obvious  duties  aa  to  amount 
to  official  incompetency  and  neglect. 

In  South  Carolina,  it  seems  tliat  un- 
der the  Constitution  and  the  statntory 
law  of  the  state  a  governor  cannot  re- 
move a  sheriff  for  n^lect  and  refusal  to 
enforce  the  liquor  laws  until  after  trial 
and  conviction.  State  ex  rel.  Huekabee 
V.  Hough  (1915)  103  S.  C.  87,  87  S.  B. 
436.  J.  a  B. 
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LOUIS  H.  CHAPMAN,  Beapt, 


(223  N.  Y.  32,  119  N.  E.  76.) 

Damages  —  delar  In  transportation  — 

loss  of  profits. 

A  mere  notice  to  an  expresa  company  when 
delivering  to  it  motion  picture  films  for 
transporUtion  "to  rush,"  becauae  they  are 
for  exhibition,  is  not  sufficient  to  entitle 
the  consignee,  in  case  of  delay  in  delivery 
to   the  proDta   lost  by   inability  to  exhibit 

Note. —'As  to  liability  of  carrier  for  loss 
of  proflts  incident  to  delay  in  delivery  of 
articles  intended  for  use,  and  not  for  sale, 
sec  annotation  following  this  case,  post, 
1053;  and  references  therein  to  annotatitms 
on  related  questions. 
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them   as   advertised,   on   a   holiday,   at   an 
increased  admission  fee. 
For  other  case,  see  Damage*,  III.  p,  1,  in 
Dig.  1-52  y.  S. 

(February  26,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court.  Fourth  Department,  affirm- 
ing a  judgment  of  n  trial  term  for  Oneida 
County  in  favor  of  plaintiff,  and  frnm  an 
order  denying  a  motion  for  new  trial,  in 
an  action  brought  to  recover  damages  for 
alleged  unreasonable  delay  in  the  transpor- 
tation  of  moving  picture  films  delivered  to 
defendant  for  shipment  to  plaintiff.  Re- 
versed. 

The  facts  are  stated  xa  the  opinion. 

Messrs.  Jones,  Tonnsenil,  &  Caaer,  for 
appellant: 

There  is  no  evidence  of  defendant's  negli- 
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Wibert  T.  New  York  i  E.  R.  Co.  12  N.  Y. 
248;  Geiamer  v.  Lake  Shore  ft  M.  S.  R. 
Co.  102  N.  Y,  563,  55  Am,  Rep.  837,  7 
K.  E.  828!  Tyrrell  v.  New  York,  84  App. 
Iliv.  .134,  54  N.  Y.  Supp.  S72;  Smith  v. 
Wilcox,  24  K.  Y.  353,  82  Am.  Dec.  302; 
Baldwin  V.  United  States  Teleg.  Co.  45  N. 
Y.  744,  e  Am.  Rep.  165,  3  Mor.  Min.  Rep. 
70;  Brown  v.  Weir,  85  App.  Div.  78,  88 
N.  Y.  Supp.  479;  Hamilton  v.  McPherson, 
ES  N.  Y.  72,  84  Am.  Dec.  330;  Rochester 
Lantern  Co.  v.  Stiles  k  P.  Press  Co.  135 
N.  Y,  206,  31  N.  K,  1018;  Griffin  t.  Colver, 
18  N.  Y.  494,  69  Am.  Bw.  718. 

The  damagea  which  plaintiff  recovered  are 
remote,  contingent,  and  purely  Bpeculative. 

Nash  V.  Thousand  Island  S.  B.  Co.  123 
App.  DIt.  160,  108  N.  Y.  Supp.  338;  Milton 
V.  Hudaon  8.  B.  Co.  37  N.  Y.  215;  Wither- 
bee  V.  Meyer,  155  N.  Y.  446,  50  N.  E.  58; 
White  T.  Miller,  71  N.  Y.  133,  27  Am.  Rep. 
13. 

Measra.  Tiee  &  Don-Ilns.  For  reapondent: 

Defendant  was  notified  \rhen  (he  package 
waa  delivered  to  it  at  Troy,  to  be  shipped 
to  plaintiff,  that  it  contained  moving  pic- 
ture filma  both  by  direct  atatement  and  by 
pasters  upon  the  package,  and  also  from 
other  Burrounding  circumstances. 

Sloman  v.  Great  Weatem  R.  Co.  87  N. 
Y.  208;  Trimble  v.  New  York  C.  R.  Co. 
182  N.  Y.  89,  48  L.R.A.  115.  58  N.  E. 
632;  Wella.  P.  4  Co.  v.  Battle,  fl  Tex.  Civ. 
App.  632,  24  S.  W.  353;  8  Cyc.  450. 

Defendant  did  not  deliver  the  films  ivith- 
in  a  resaonable  time  and  was  clearly  negli- 
gent in  falling  to  do  so;  nor  did  the  de- 
fendant deliver  the  films  as  quickly  as  it 
might  have  done,  and  therefore  became  lia- 
ble  to   the   plaintiff   in   damages. 

JenningB  v.  Grand  Trunk  R,  Co,  127  N. 
Y.  438,  28  N.  E.  394;  Monell  v.  Northern 
C.  R.  Co.  67  Barb.  631;  Swain  v.  Sehief- 
felin,  134  N.  Y.  476,  18  L.R.A.  385.  31  N. 
E.  10S6. 

Defendant,  having  failed  to  deliver  the 
Alms  on  Christmas  day.  after  having  been 
fully  notified  ae  to  the  contents  of  tlie 
package  received  by  it  at  Troy,  and  of  the 
purposes  for  which  the  contenta  were  to 
be  uaed,  became  liable  to  plaintiff  for  loaa 
of  profits. 

Wabeman  v.  Wheeler  ft  W.  Mfg.  Co.  101 
N.  Y.  214,  54  Am.  Hep.  676.  4  N.  E.  364; 
Illinois  C.  R.  Co.  v.  Bvrne,  205  III.  9,  88 
N.  E.  720. 

As  to  whether  or  not  the  defendant  bad 
notice  at  the  time  of  shipment  of  what  the 
package  contained  and  the  purpose  for 
which  it  was  to  be  used,  and  wliether  or  not 
delivery  was  made  witliin  a  reasonable 
time,  were  questions  of  fact  for  the  jury, 
and  the  ruling  denying  the  motion  for  non- 
suit waa  proper. 

L.R.A.1918F. 


Hlscock,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recover  dam- 
ages for  unreasonable  delay  in  the  trans- 
portation of  moving  picture  films  wfaicli 
were  delivered  to  the  defendant  expresE 
company  in  Troy  for  shipment  to  the  plain- 
tiff in  Utica.  There  was  evidence  iiiaa 
which  the  jury  could  find  as  it  did  that 
there  was  unreasonable  delay  in  the  de- 
livery of  the  films,  and  plaintiff  has  been 
allowed  to  recover  as  damages  the  receipts 
or  profits  which  it  is  claimed  he  would  have 
realized  from  the  exhibition  of  said  films 
if  they  had  been  delivered  with  reaaonable 
promptness,  through  the  attendance  at  hi^: 
theater  at  a  certain  rate  of  admlasion  of 
many  people  who  stayed  away  or  paid  a 
lower  rate  of  admission  because  said  pic- 
turea  were  not  exhibited.  Upon  this  ap- 
peal the  importat  propositions  ui;ged  upon 
our  attention  are:  First,  that  plaintiff 
was  not  entitled  to  recover  such  loss  of 
profits;  and,  second,  that  even  if  he  was. 
no  competent  evidence  was  given  of  their 
amount.  In  view  of  our  conclustona  in  re- 
spect of  the  first  proposition,  it  will  be 
unneceeaary  to  discnss  the  second  one.  The 
first  step  in  the  discussion  will  be  to  state 
the  circum stances  under  which  the  tilm^ 
were  received  by  defendant  and  the  contrart 
thereby  established  between  him  and  the 
plaintiff,  as  such  circumstances  could  be 
found  most  favorable  to  the  plaintifT. 

It  appears,  and  I  think  defendant  must 
be  charged  vrith  knowledge  of  the  fact,  that 
films  are  sent  out  for  use  by  a  central 
eompany,  and  that  after  having  been  ex- 
hibited in  one  plB<«  they  are  shipped  on 
for  use  in  another  one.  These  particular 
films  were  originally  sent  out  by  a  company 
in  New  York,  and  after  they  had  been  ex- 
hibited in  Troy  they  were  brought  to  the 
defendant's  office  in  that  eity  for  shipment 
to  plaintiff.  They  were  inclosed  in  "a 
leather  grip  or  handbag"  which  was  not 
the  regulation  package  in  which  films  werr 
generally  shipped.  There  were  pasted  on 
the  handbag  labels  which  contained  respec- 
tively the  word  "Rush."  the  name  of  the 
company  which  originally  (shipped  out  the 
films,  and  the  words  "Motion  Picture 
Films"  or  "Films."  The  messenger  who 
brought  the  package  to  the  express  office 
told  the  agent  "that  the  package  containol 
films  and  should  be  rushed  on  account  of 
showing:  soBiethiutr  to  that  effect:  I  won't 
Eiay  that  those  were  the  exact  words."  Tli« 
package  was  directed  to  "L,  H.  ChapmaD. 
Toy  Novelty  Company,"  in  Utica.  In  ad- 
,  dition  evidence  was  given  by  the  plaintiff 
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that  the  pictures  sltown  bj  these  fllms  were 
of  an  unusually  attractive  character ;  that  he 
had  espeeially  advtrtised  their  exiiibition 
OH  ChriHtmaa  day  in  a  theater  oivned  by 
him,  and  also  tending  to  show,  as  claimed, 
that  if  the  films  had  been  delivered  with 
reasonable  promptoess  his  theater  would 
have  been  attended  by  a  large  number  vt 
ItfTBona  paying  each  10  cents  for  adniis- 
hion,  whereas,  owing  to  the  failure  of  de- 
livery and  inability  to  exhibit  the  pietureii 
from  these  particular  films,  a  large  number 
of  perxons  stayed  away  from  his  theater 
entirely,  and  a  large  number  of  others  only 
paid  an  admiaeion  fee  of  6  instead  of  10 
cents.  On  this  evidence,  as  already  stated, 
plaintiff  was  permitted  to  recover  for  loss 
of  profits  in  the  operation  of  his  theater. 
When  we  analyze  this  evidence  for  tlie 
purposes  of  this  case  we  see  that  at  the 
time  of  shipment  the  defendant  knew  that 
the  package  contained  films  which  were  1o 
be  exhibited,  and  that  in  general  terms  he 
was  notified  that  transportation  was  to  be 
■"rushed"  because  they  were  to  be  exhibit- 
ed.  There  was  no  notice,  express  or  im- 
plied, that  plaintiff  was  to  be  the  exhibitor; 
that  he  owned  a  theater  for  which  exhibi- 
tion of  said  films  on  an  important  holiday 
like  Christmas  had  been  specially  adver- 
tised; that  said  films  possessed  such  par- 
ticular attractiveness  for  the  public  that 
they  eould  not  be  readily  replaced;  and 
that  on  failure  by  defendant  to  deliver 
them  by  a  certain  day  it  would  be  necessary 
to  close  the  theater  or  supply  their  place 
with  less  attractive  and  less  profltahle  ones. 
This  notice  was  not  enough  to  lay  the  basis 
(or  the  present  reeoverj. 

I>efeodant,  knowine  that  the  package  con- 
iMin.  films  which  were  passed  around  a  cir- 
cuit for  exhibition,  and  having  been  noti- 
fied to  "rush"  them  on  that  account,  le 
chargeable  with  such  damages  as  would 
naturally  result  from  unreasonable  delay, 
And  w-hich,  therefore,  must  be  deemed  to 
have  been  within  the  contemplation  of  the 
parties  when  the  shipment  was  made.  3 
Sutherland,  Damagts,  4th  ed.  §g  003,  005, 
!113;  3  Hutchinson,  Carr.  3d  ed.  §  1 
Harvey  v,  Connecticut  t  P.  River  K.  Co. 
124  Mass.  421,  26  Am.  Bep.  673;  Pilcl.er 
v.  Central  of  Georgia  R.  Co.  15&  Ala.  310, 
46  So,  7B5;  Louisville  A  N.  B,  Co.  v.  Jlink, 
126  Ky.  337,  103  S.  W.  2B4 ;  St,  Louis  &  S. 
F.  E.  Co.  V.  Farmers'  Union  Gin  Co.  34 
Olcla.  270,  125  Pac.  884. 

Id   the    case   of   property   like   films 
tended   for   the  use   as   distinguished   from 
sale  or  some   other   purpose,   the   ordinary 
damages  would  be  ihe  loss  of  rental  vali 
caused   by   the   delay    and   perhaps   certain 
incidental  expenses  it  incurred.     4  Suther- 
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land,  Daroagi'B,  §  005;  3  Hutchin 
S  1373. 

But  before  detcndiint  could  be  held  to 
special  damages,  sutli  as  the  present  al- 
leged loss  of  profits  on  account  of  delay  or 

■"  ire  of  delivery,  it  must  have  appeared 
that  he  had  notice  at  the  time  of  delivery 
to  him  of  the  particular  circumstances  at- 
tending the  shipment,  and  which  probably 
would  lead  to  such  special  loss  it  he  de- 
faulted. Or,  as  the  rule  has  been  stated 
in  another  form,  in  order  to  impose  on 
the  defaulting  party  further  liability  than 
for  damages  naturally  and  directly,  i,  e., 
in  the  ordinary  course  of  things,  Arising 
from  a  breach  of  contract,  such  unusual  or 
extraordinary  damages  must  have  been 
brought  within  the  contemplation  of  the 
parties  as  the  probable  result  of  a  breach 
at  the  time  of  or  prior  to  contracting.  Gen- 
erelly,  notice  then  of  any  special  circum- 
stances which  will  sliow  that  the  damages 
to  be  anticipated  from  a  breach  would  bo 
enhanced  has  been  held  sufficient  for  this 
effect. 

In  this  case  it  was  not  a  sufficient  basis 
for  recovery  for  lon.q  of  special  profits  that 
the  carrier  should  known  of  the  general 
purposes  for  which  the  films  were  to  be 
used.  He  should  liave  been  notified  of  the 
particular  circumstances  and  purpose  al- 
ready recited,  making  important  their  de- 
livery by  a  certain  day,  and  which  bare 
been  made  the  fonndation  of  the  special 
damages  which  have  been  allowed.  In  ef- 
fect, he  should  have  been  made  aware  that 
plaintiff  had  roaile  certain  plans  based  upon 
the  arrival  of  the  films  at  a  certain  time, 
and  that  in  case  of  nonarrivsl  these  plans 
would  be  destroyed  m  all  prohahility,  caus- 
ing certain  damagea.  3  Hutclilnson,  Carr. 
§  1300;  Booth  v,  Spuvten  Duyvil  Rolling 
Mill  Co.  00  K.  Y.  487;  Illinois  C.  E.  Co. 
v.  Nelson,  139  Ky.  449,  117  S.  W.  757; 
American  Exp.  Co.  v.  Jennings,  84  Miss. 
329,  109  Am.  St.  Rep.  70S,  3S  So.  374; 
Higgins  V.  United  Stales  Kxp.  Cn.  H3  N. 
.T.  L.  398,  85  Atl.  450;  Thomas,  B.  t  W. 
iffg.  Co.  T.  Waba»h,  St.  L.  1  P.  R.  Co. 
62  Wis,  6^2,  51  Am.  Rep.  725,  22  N.  W. 
827;  Simpson  v.  London  4  N.  W.  R.  Co. 
L.  R.  1  Q.  B.  Div.  274,  45  L.  J.  Q.  B.  N.  S. 
182,  33  L,  T.  N.  S.  805,  24  Week.  Rep. 
204;  Hadley  v.  Buxendale,  H  Excb.  341, 
156  Eng.  Repiint,  145,  2  C.  L.  E.  517, 
23  L.  J,  Exch.  N.  S.  170,  18  Jur.  358,  2 
Week.  Eep.  302,  5  Eng.  Rul.  Cas.  602; 
Gee  V.  Lancaehire  t  V,  R.  Co.  6  Hurlst. 
i  N.  210,  158  Eng.  Reprint,  00,  30  L.  J. 
Exch.  N.  S.  11,  6  Jur.  X.  S.  1118,  3  L.J 
T.  N.  8.  328,  9  Week.  Eep.  103;  Mather  vj 
American  Exp.  Co.  138  Mass.  55,  -'>2  Am. 
Eep,   258;    Swift   River   Co.   t.   Fitchburg 
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R.  Co.  169  Maw.  326.  61  Am.  St.  Rep.  28fr, 
47  N.  E.  1015. 

So  far  as  textbooks  are  concerned,  the 
rule  which  protects  defendant  in  this  case 
is  well  laid  down  in  Hutchinson  on  Carriers 
(vol.  3,  %  1369),  where  it  ia  said  that 
knowledge  by  the  carrier  of  the  "general 
use  to  which  the  article  was  to  be  put  will 
not  be  Huflicient  to  charge  him  with  lia- 
bility for  iosa  of  its  use  or  the  profits  which 
would  thereby  have  been  made.  The  special 
circumstances  of  the  case  requiring  care  or 
enpedition  must  have  been  brought  to  his 
attention."  Of  tbe  cases  which  have  been 
cited  as  sustaining  the  rule  onlf  two  need 
be  commented  upon  at  any  length. 

The  case  of  Hadley  v.  Baiendale  is  a 
leading  one.  It  repeatedly  has  been  cited 
with  approval  by  the  courts  of  this  coun- 
try, and  the  principles  therein  laid  down 
in  our  judgment  fully  cover  the  present 
case  and  prohibit  recovery  of  plaintifTs  a], 
leged  loss  of  prolita.  In  that  case  the  plain. 
tiffs,  being  the  owners  of  a  mill,  sent  a 
broken  iron  shaft  to  the  defendants,  who 
wera  common  carriers,  U>  be  conveyed  by 
them,  and  the  latter  were  told  that  the  mill 
was  stopped,  and  that  the  shaft  must  he 
delivered  Immediately.  Instead  of  this,  de- 
livery was  delayed  for  an  unreasonable  time, 
in  consequence  of  which  plaintitTs  were  un- 
able to  work  their  mill  from  want  of  a 
new  or  other  shaft,  and  incurred  a  loss  of 
profits.  ^  It  was  held  that  damages  for  such 
loBH  of  prolita  could  not  be  re«ivered. 
Baron  Aldereon,  delivering  the  judgment  of 
the  court,  stated  the  general  rule  that  dam- 
ages could  he  recovered  for  breach  of  a 
contract  which  could  be  fairly  and  reason- 
ably considered  as  arising  naturally  "ac- 
cording to  the  usual  course  of  things  from 
such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  nupposed  to  have  been 
in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract  as  the  proba- 
ble result  of  the  breach  of  it,"  and  that, 
"if  tbe  special  circnni»tances  under  which 
the  contract  u'aa  actually  made  were  com- 
municated by  the  plaintiffs  to  the  defend- 
ants, and  thus  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such 
a  contract  which  they  would  reasonably 
contemplate  would  he  the  amount  of  in- 
jury which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special 
circumstances  so  known  and  communicateil." 
He  then  says  that  in  the  case  before  the 
court  the  only  circumstancea  communicated 
to  the  defendants  at  the  time  the  contract 
was  made  were  that  the  article  to  be  car- 
ried was  a  broken  shaft  of  a  mill,  and  that 
the  plaintiffs  were  the  owners  of  that  mill; 
and   he   then    reached   the   conclusion   that 
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those  circumstances  did  not  reasonably 
show  that  the  profita  of  the  mill  must  be 
stopped  by  an  unreasonable  delay  in  the  de- 
livery of  the  broken  shaft;  that  in  the 
great  multitude  of  cases  of  millera  sending 
off  broken  shafts  by  a  carrier,  such  conse. 
quences.  through  lack  of  another  shaft, 
would  not  in  all  probability  have  occurred: 
and  that  the  special  circumstances  resulting 
in  loss  were  not  communicated  to  the  de- 
fendants by  the  statement  at  the  time  of 
shipment. 

The  case  of  American  Express  Co.  t. 
Jennings  la  a  well-considered  caae  in  which 
the  Hadley  Case  U  cited  with  approval. 
In  this  case  complainant  sought  to  recover 
special  damages  for  miscarriage  of  a  piston 
rod,  whereby  he  was  compelled  to  ahut  down 
his  cotton  mill,  fJie  express  company  having 
had  no  notice  of  the  cireumstance«  which 
rendered  thia  result  probable.  The  court 
said;  "If  one  of  tbe  parties  ta  a  contract 
is  to  be  made  liable  for  extraordinary  dam- 
ages, it  is  right  that,  before  the  contract  is 
made,  he  should  have  notice  of  the  excep- 
tional    circumstances    that    may     warrant 

And  again:  "Special  damagea  will  not 
be  allowed,  unless  It  shall  appear  that  be- 
fore the  articles  were  received  by  the  South 
Express  Company  for  shipment  it  had  no- 
tice of  the  special  circumstances  of  plain- 
tiff'a  situation,  and  of  the  great  importance 
to  him  of  prompt  carriage  and  delivery." 

Certain  cases  are  relied  on  which  are  sup- 
posed to  be  similar  to  the  present  one  where 
there  have  been  allowed  aa  damages  for  the 
failure  of  a.  carrier  promptly  to  transport 
a  theatrical  company  or  scenery  tbe  profita 
which  were  loat  through  inability  to  give  sa 
entertainment  which  was  prevented  by  the 
carrier's  default.  Weston  v.  Boston  &  U. 
R  Co.  190  Mast.  20B,  4  L.R.A.(N.S.)  568, 
112  Am.  St.  Rep.  380,  78  N.  E.  1050.  5 
Ann.  Cas.  826,  IB  Am.  Neg.  Rep.  308: 
Illinois  C.  R.  Co.  v.  Byrne,  205  III.  9,  68 
N.  E.  720.  But  the  decisions  in  these  case; 
are  entirely  in  accordance  with  the  general 
rules  which  have  been  stated.  As  was  point- 
ed out  in  the  Weston  Case,  the  ordinary 
result  of  failure  to  transport  a  traveling 
theatrical  company  of  its  properties  would 
be  prevention  of  a  performance,  and  the 
loss  of  expected  returns  from  such  enter- 
tainment would  not  be  special  profits  or 
damages,  but  ordinary  damages,  such  as 
were  to  be  anticipated. 

Inasmuch  as  this  case  haa  been  ti'ied  three 
times,  and,  therefore,  all  of  the  evidence 
possessed  by  the  plaintiff  presumably  pre- 
aented,  and  which  evidence  does  not  entitle 
him   to   recover,   we    think    that    not    only 
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should  the  jadgment  be  rerersed,  but  that  t  ColUa,  CnddetMCk,  Ckrdoio,  Ponnd, 
the  complaint  should  be  dismisaed,  with  and  Crftne,  JJ.,  concur.  Andrews,  J.,  not 
eosts  to  appellant  in  all  courts.  [  sitting. 

DD — LisbOitr  of  carrier  for  Iom  of  ^vfiti  inddent  to  delajr  in 
dcUverr  of  wrticlea  mtended  for  ate,  and  not  for  sale. 


The  earlier  cases  are  treated  in  the 
notes  to  Wells  v.  National  Life  Aaso.  53 
UB.A.  33,  and  Harper  Furniture  Co.  v. 
Southern  Eip.  Co.  30  L.R.A.(N.S.)  483. 

For  cases  involving  the  measure  of 
the  carrier's  liability  for  preventing  an 
exhibition  or  show  by  breach  of  contract 
of  carriage,  see  notes  in  4  L.R.A.(N.S.) 
569,  and  49  L.R.A.(N.S.)  491. 

As  shown  fay  the  authorities  treated 
in  the  earlier  notes,  the  weight  of  au- 
thority is  to  the  effect  that  loss  of  prof- 
its incident  to  delay  in  the  delivery  of 
articles  intended  for  use,  if  not  too  re- 
mote and  speculative  to  be  susceptible 
of  computation  with  reasonable  accu- 
racy, may  be  recovered,  provided  the  car- 
rier had  notice  or  knowledge  of  such 
facta  and  circumstances  as  would  inform  j 
it  that  special  damages  would  follow  de- 
lay in  delivery.  Of  coarse,  as  baa  been 
said  (Ft.  Smith  &  W.  R.  Co.  v.  Wil- 
liams (1912)  30  Okla.  726,  40  L.R.A. 
(N.S.)  494,  121  Pac,  275) :  "It  has  been 
and  always  will  be  impossible  to  lay 
down  aoy  fixed  and  definite  rule  correct- 
ly applicable  in  all  eases,"  and  "there 
has  never  been  a  rule  establisbed  which 
was  decisive  and  universally  followed  by 
the  courts  in  all  cases."  But,  as  the 
court  in  this  case  also  said:  "The  in- 
clination of  the  earlier  authorities  to 
bold  that  contemplated  profits  per  se 
were  improper  elements  of  damage  has 
given  -way  nnder  the  riper  wisdom  of 
jurisprudence,  and,  instead  of  holding 
to  the  earlier  inclination,  the  weight  of 
authorities  is  modem  jurisprudence 
either  holds  or  concedes  that,  where  a 
loss  of  profits  is  not  too  remote  or  con- 
jectural to  be  susceptible  of  computa- 
tion with  reasonable  accuracy,  they  are 
proper  elements  of  damage." 

Thus,  in  Delta  Table  &  Chair  Co.  v. 
Yazoo  &  M.  VaUey  R.  Co.  (1913)  305 
Miss.  861,  63  So.  272,  where  a  shipper 
t>f  sample  furniture  to  be  exhibited  at  a 
manufactnrers'  market,  at  the  time  of 
shipment  fully  advised  the  carrier  of 
the  probable  consequences  of  a  delay  in 
delivery,  it  was  held  that  the  shipper 
was  entitled  to  recover  the  profit  on 
prospective  sales  which  the  negligent 
delay  of  the  carrier  prevented  him  from 
making,  and  that  he  should  not  have 
been  limited  as  he  was  by  the  trial  court 
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to  a  recovery  of  the  value  of  the  furni- 
ture actually  delayed  in  transit.  And 
in  Pt.  Smith  &  W.  R.  Co.  v.  Williams 
(1912)  30  Okla.  726,  40  L.R.A.(N.S.) 
494,  121  Pae.  275,  where  a  carrier  con- 
tracted to  deliver  a  merry-go-iound  by 
a  certain  date,  with  full  knowledge  that 
it  was  to  be  used  during  a  two-day  picnic, 
and  of  the  loss  of  profits  which  would 
result  from  a  failure  to  have  it  there 
at  the  agreed  date,  it  i^as  held  that  con- 
templated profits  lost  as  a  result  of  a 
delay  in  delivery  caused  by  a  lack  of 
diligence  could  be  recovered,  the  court 
applying  the  rule  that  "where  a  loss  of 
profits  is  not  too  remote  or  conjectural 
to  be  susceptible  of  computation  with 
reasonable  accuracy,  they  are  proper 
elements  of  damage."  And  again,  in 
Detmer  Wallen  Co.  v.  Delaware,  L.  & 
W.  R.  Co.  (1915)  89  Misc.  252,  153  N.  T. 
Supp.  287,  it  was  held  that  a  shipper  of 
sample  cards  of  woolens,  eio.,  manu- 
factured by  it,  WHS  entitled  to  recover, 
in  a  suit  against  the  carrier  for  damages 
for  breach  of  contract  by  dela^  in  de- 
livery of  the  cards,  the  prospective  prof- 
its which  the  plaintiff  would  have  made 
had  the  sample  cards  been  promptly 
transported  and  delivered,  the  carrier 
having  had  notice  of  the  urgent  neces- 
sity for  baste,  and  knowledge  of  the 
special  reasons  therefor,  ao  that  it  ' 
could  be  said  that  such  special  damages 
were  fairly  within  the  contemplation  of 
the  parties  to  the  contract.  So,  in  Gulf, 
C.  &  S.  F.  R.  Co.  v.  Nelson  (19U)  — 
Tex:  Civ.  App.  —,  139  S.  W.  81,  where 
a  carrier  contracted  to  transport  for  one 
who  had  a  contract  to  construct  a  dam 
across  a  river  all  the  materials  needed 
in  the  construction  of  the  dam,  and  had 
notice  of  the  circumstances  making  ne- 
cessary the  prompt  delivery  of  the  ma- 
terials, and  of  the  danger  of  special  loss 
in  case  of  unreasonable  delay,  it  was 
held  that  profits  lost  on  the  contract  by 
reason  of  unreasonable  delays  in  de- 
livery of  materials  were  recoverable. 
And  that  profits  lost  during  the  period 
of  delay  in  transporting  a  part  of  the 
machinery  essential  to  the  operation  of 
a  lumber  and  planing  mill  may  he  re- 
covered where  the  carrier  had  proper 
notice  that  such  special  damages  would 
result  from  failure  to  transport  machin- 
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eiy  promptly,  see  Wells,  F.  &  Co.  Eip. 
V.  W.  B.  Bakpr  Lumber  Co.  (1914)  115 
Ark.  142,  171  S.  W.  132.  And  in  Pieto 
V.  Southern  Exp.  Co.  (1915)  103  S.  C. 
467,  88  S.  E.  269,  recovery  for  profits 
kwt  »a  the  reaolt  of  delay  is  the  de- 
livery  of  a  piano  which  was  essential  to 
the  conducting  of  a  show  was  allowed, 
the  showman,  at  the  time  of  contracting 
for  transportation,  having  fully  notified 
the  defendant  carrier  as  to  the  neces- 
sity for  prompt  delivery  and  of  the  eon- 
sequences  which  wou]d  attend  a  delay 
in  delivery.  And  in  Altschuler  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  (1913)  155  Wis. 
146,  49  L.R.A.(N,S.)  491,  144  N.  W.  294, 
where  a  railroad  company  failed  to  de- 
liver the  instruments  of  an  orchestra  in 
time  for  a  performance,  it  was  held  that 
the  receipts  for  such  performance,  which 
plaintiff  had  been  compelled  to  refund, 
were  proper  elements  of  damage,  the 
railroad  company  having  prepared  the 
plaintiff's  itinerary  with  full  knowledge 
of  its  purpose,  and  that  the  prepared 
schedule  would  be  the  guide  for  the  giv- 
ing of  performances. 

On  the  other  hand,  Chapman  v.  Fahgo, 
ante.  1049,  is  illustrative  of  those  cases 
applying  the  same  rale  wherein  it  is 
heid  that  before  a  carrier  can  be  held  to 
special  damages  such  as  prospective 
profits  lost  on  account  of  delay  in  the 
delivery  of  articles  intended  for  use,  it 
mnst  appear  that  it  had  notice  at  the 
time  of  delivery  to  it  of  the  particular 
circumstances  attending  the  shipment, 
and  that,  under  such  circumstances,  a 
delay  in  delivery  probably  would  lead 
to  such  special  loss.  This  case  is  also 
of  interest  on  the  jHiint  ns  to  what 
tice  is  sufficient  to  render  the  carrier 
He  for  loss  of  profits  resulting  from 
delay  in  delivery.  And  in  Detmer  Wal- 
len  Co.  V.  Delaware,  L.  &  W.  R.  Co. 
■  (1915)  89  Misc.  252,  153  N.  Y.  Supp. 
287,  in  discussing  the  liability  of  a  ca 
rier  for  loss  of  profits  resulting  from 
delay  in  delivery  of  cards  of  woolen 
samples,  it  was  said :  "Such  damages 
may  not  be  recovered  unless  by  the 
terms  of  the  contract,  or  by  direct 
tice,  they  are  within  the  expectatior 
the  parties,  so  that  it  plainly  appears 
that  they  were  within  the  contemplation 
of  the  parties  when  the  contract  of  ship- 
ment was  made."  And  applying  the 
rule  that  lost  profits,  being  in  the  nature 
of  special  damages,  cannot  be  recovered 
against  a  carrier  for  delay  in  the  de- 
livery of  articles  intended  for  use  un- 
less the  carrier  had  notice  of  the  circum- 
stances, which  were  of  a  kind  from 
which  it  could  fairly  and  reasonably  be 
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inferred,  at  the  time  of  entering  into 
the  contract,  that  such  damagea  would 
follow  from  a  breach  thereof  und«r  the 
cirenmstances  so  understood,  it  was  held 
Simons-May  rant  Co.  v.  Atlanta  Coast 
Line  R.  Co.  (1913)  207  Fed.  387,  that 
loss  of  profits  OB  a  coaatrueLion  contract 
Id  not  be  recovered  as  damages  re- 
sulting from  delay  in  transporting  and 
delivering  a  steamshovel,  where  the  car- 
rier had  not  been  given  notice  sufficient 
to  inform  it  that  such  damages  might 
reasonably  result  from  such  a  delay. 
And  in  Illinois  C.  R.  Co,  v.  Brothers 
(1914)  12  Ala.  App.  351,  67  So.  628, 
reaffirmed  on  subsequent  appeal  in 
(1917)  —  Ala.  App.  — ,  77  So.  423,  it 
was  held  that  prospective  proBts  lost 
by  reason  of  delay  in  delivery  of  a  cot- 
ton-gin outfit  purchased  to  be  operated 
for  profit  could  not  be  recovered  unless 
the  carrier  had  notice  of  facts  and  cir- 
sumstances  sufficient  to  inform  it  that 
such  damages  would  ensue  from  nonper- 
formance; and  that  the  notice  implied 
from  the  fact  that  the  carrier  received 
the  cotton-gin  outfit  for  transportation 
at  the  beginning  of  the  cotton-ginning 
season,  consigned  to  an  individual  in 
the  cotton-growing  section,  was  not  suffi- 
cient notice  to  permit  recovery  of  dam- 
ages for  loss  of  profits  on  business  of- 
fered during  the  period  of  delay.  So, 
in  American  Esp.  Co.  v.  Burke  (1913) 
104  Miss.  275.  61  So.  312,  it  was  held 
that  loss  of  profits  resulting  from  the 
idleness  of  a  printing  press  cannot  be 
recovered  as  special  damages  for  delay 
in  the  transportation  and  delivery  of  a 
part  of  the  press,  where  the  carrier  did 
not  have  such  notice  or  knowledge  of  the 
circumstances  attending  the  shipment  as 
would  bring  such  damages  within  the 
contemplation  of  the  parties  as  liable 
to  (low  from  a  delay  in  delivery.  And  in 
'B.igg'ma  v.  United  States  Eitp.  Co. 
(1912)  83  N.  J.  L.  39S,  85  Atl.  450,  where 
mill  casings  were  shipped  to  be  repaired, 
it  was  held  that  profits  lost  while  the 
mill  was  shut  down  as  &  result  of  the 
carrier's  delay  in  delivery  could  not  be 
recovered,  the  carrier  not  having  been 
notified  as  to  the  necessity  for  prompt 
transportation  and  delivery,  or  of  the 
fact  that  the  mill  would  be  forced  to  re- 
main closed  during  any  delay.  So,  in 
Goodfield  V.  Piatt  (1911)  —  App.  Div. 
— ,  130  M".  Y.  Supp.  180,  it  was  expressly 
held  that  special  damages  for  delay  in 
delivery  of  an  essential  part  of  a  ma- 
I  chine  cannot  be  recovered  in  the  absence 
I  of  an  express  contract  giving  the  carrier 
notice  of  the  necessity  for  immediate  de- 
livery,   since   otherwise   such    dai 
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cannot  be  i^arieA  as  within  the  can- 
templation  oi  the  parties.  And  the  rot- 
ting of  a  portion  of  plaintifTs  tomato 
i^rop  is  not  such  special  damages  as  may 
be  recovered  for  delay  In  trausportation 
u£  material  for  crates,  the  lack  o£  which 
prevented  the  shipping  o£  the  tomatoes; 
at  least,  where  the  carrier  did  not  have 
notice  or  knowledge  of  sucli  special  facts 
and  cirenmstances  as  to  inform  it,  at  the 
lime  of  the  delivery  o£  the  material  to  it, 
that  such  deterioratioa  and  consequent 
damage  would  result  from  a  failure 
promptly  to  deliver  the  boxing  material. 
Florida  East  Coast  R.  Co.  v.  Peters 
(1916)  —  Fla.  — ,  73  So.  151.  And  build- 
ing contraotors  who  are  unable  to  com- 
plete their  contract  within  the  stipulated 
tijne  because  of  a  delay  in  the  delivery  of 
materials  by  one  to  whom  they  bad  been 
delivered  for  trausportation  cannot,  in 
an  action  for  breach  of  contract  by  de- 
lay  in  delivery,  recover  the  amount  they 
paid  in  compromise  of  the  penalty  for 
failing  to  complete  the  building  in  time, 
and  the  interest  on  money  which  they 
were  compelled  to  borrow  because  of  the 
delay,  or  for  their  personal  iosa  of  time, 
as  such  damages  cannot  be  regarded  as 
within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made.  Carr 
V.  Southern  B.  Co.  (1913)  12  Go.  App. 
830,  79  S.  E.  41,  holding  that  the  first 
two  items  above  mentioned  could  be  re- 
covered in  an  action  for  tort  for  negli- 
gent delay. 

And  in  some  instances  it  has  been  held 
that  mere  knowledge  of  the  purpose  and 
intended  use  of  the  article  is  not  anffl- 
cient  to  enable  one  to  recover  damages 
for  loss  of  profits  resulting  from  delay 
in  delivery  of  the  article,  bat  that,  to 
warrant  the  recovery  of  such  elements 
of  dam^e,  the  carrier  must  have  ex- 
press and  special  notice  that  the  same 
would  attend  a  delay  in  delivery.  This 
rule  was  applied  in  Chicago,  B.  I.  &  P. 
K.  Co.  V.  Reid  (1913)  38  Okla.  214,  132 
Pac.  812,  wherein  recovery  of  profits  al- 
le;;ed  to  have  been  lost  as  a  result  of 
delay  in  delivery  of  certain  well  ma- 
chinery was  not  allowed  because  of  lack 
of  express  notice.  And  that  prospective 
proflts  allied  to  have  been  locrt  as  a 
result  of  the  unreasonable  and  negligent 
delay  in  delivery  of  certain  cotton-gin- 
ning maehineiy  are  not  proper  elements 
of  damage  unless  expressly  mentioned 
and  made  a  condition  of  the  contract  at 
the  time  of  its  esecatinn,  and  capable  of 
beii^  estimated  with  reasonable  certain- 
ty, see  St.  Louis  &  S.  F.  R.  Co.  v.  Farm- 
ers' Union  Qin  Co.  (1912)  34  OkK  270, 
125  Pac.  894.  And  to  the  same  effect, 
L.H.A.19I8F. 


see  Atchison,  T.  &  S.  F.  R.  Co.  v.  Sun 
Drilling  Co.  (1917)  —  Okla.  — ,  165 
Pac.  1133,  which  involved  a  delay  in  the 
delivery  of  oil  and  gas  well  drilling  ma- 
chinery. And  see  Goodaeld  v.  Piatt  (H. 
Y.),  as  set  out  supra. 

And  anticipated  profits  which  are  too 
uncertain,  tubject  to  too  many  contin- 
gencies, and  too  elusive  to  constitute  a 
safe  guide  for  the  measuring  of  damages 
for  delay  in  transporting  articles  lor 
use,  cannot  be  recovered.  See  Simons- 
Mayrant  Co.  v,  AtlauLa  Coast  Line  R. 
Co.  (1913)  207  red.  387;  St.  Louis  & 
S.  F.  K.  Co.  V.  Lillv  (1911)  1  Ala.  App. 
320,  55  So.  937,  holding  that  a  salesman 
traveling  on  commission  cannot  recover 
profits  on  sales  which  he  might  have 
made  during  a  period  of  unreasonable 
delay  by  defendant  carrier  in  tranaport- 
isg  and  delivering  a,  trunk  of  samples, 
even  though  the  carrier  was  notifled  of 
the  contents  of  the  trunk  and  the  con- 
sequences which  would  attend  failure 
to  deliver  same  promptly;  the  court  say- 
ing that  such  damages  were  too  specu- 
lative and  contingent,  and  that  the  re- 
covery should  be  limited  to  reasonable 
expenses  incurred  and  eompansation  for 
the  time  lost.  Ft.  Wayne  &  D.  C.  R.  Co. 
V.  Willie  S.  &  J.  B.  Ikard  Co.  (1911)  — 
Tei.  Civ.  App.  — ,  140  S.  W.  502,  hold- 
ing that  each  particular  case  must  be 
decided  on  its  own  facts,  and  that 
shippers  of  cattle  for  exhibition  at  a 
stock  show  could  not  reeover  as  damages 
for  delay  in  delivery  the  amount  of 
prizes  which  it  was  claimed  the  cattle 
would  have  taken  at  the  show,  the  court 
ruling  that  such  damages  were  too  re- 
mote and  speculative;  and  Altschuler  v. 
Atchison,  T.  &  S.  F.  E.  Co.  (1913)  155 
Wis.  146,  49  L.E.A.(N.S.)  491,  144  N. 
W.  294,  holding  that  where  &  railroad 
company  failed  to  deliver  the  instru- 
ments of  an  orchestra  ia  time  for  a 
matinee,  but  did  deliver  them  in  time  for 
an  evening  performance,  damages  caused 
by  an  allied  decrease  in  the  sale  of 
tickets  for  the  evening  performance 
which  resulted  from'  the  failure  to  give 
the  afternoon  concert  were  too  remote 
and  speculative,  and  not  within  the  con- 
templation of  the  parties.  And  in  Cen- 
tral of  Georgia  R.  Co.  v.  Weaver  (1915) 
194  AU.  37,  69  So.  521,  an  action  against 
a  carrier  for  delay  in  transporting  cer- 
tain shows  and  performers  scheduled  to 
appear  as  a  carnival  outfit  at  a  fair,  it 
was  held  that  knowledge  by  the  carrier 
of  the  general  use  to  which  the  property 
was  to  be  put  did  not  impose  liability 
for  the  loss  of  profits  or  value  of  the 
use;   and,  moreover,   that  evidence  of 
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such  profits  were  "too  speculative"  when 
consisting  merely  of  estimates  by  the 
owner  of  profits  lie  would  have  made. 
This  decision  is  admittedly  in  conflict 
with  Weston  v.  Boston  &  M.  R.  Co. 
(1906)  190  Mmb.  298,  4  L.R.A.(N.S.) 
569, 112  Am.  St.  Hep.  330,  76  N.  E.  1050, 
5  Ann.  Cas.  S25,  which  is  set  out  in  the 
note  in  30  L.R.A.(N.S.)  at  page  487. 

But  some  courts  in  recent  instance!! 
have  been  more  liberal  in  allowin;;  re- 
covery for  loss  of  profits  the  amount  of 
which  could  not  be  determined  with  any 
great  degree  of  accuracy.  For  instance, 
the  supreme  court  of  Mississippi  in  Delta 
Table  &  Chair  Co.  v.  Yazoo  &  M.  Valley 
R.  Co.  (1913)  106  Hiss.  861,  63  So. 
272,  in  holding  that  prospective  profits 
from  the  anticipated  sale  of  furniture 
at  a  manufacturers'  market  could  be  re- 
covered where  the  loss  of  such  sales  re- 
sulted from  a  delay  in  delivery  of  sam- 
ples shipped  for  eshibit,  went  so  far  as 
to  say  that  where  the  books  speak  of 
profits  as  not  recoverable  because  specu- 
lative and  nncertain,  they  have  refer- 
ence to  the  question  whether  loss  of 
profits  was  the  result  of  the  breach,  and 
not  whether  the  amoant  of  the  damages 
was  certain.    And  again  in  Detner  Wal- 


len  Co.  V.  Delaware,  L.  &  W.  E.  Co. 
(1915)   89  Misc.  252,  153  H.  T.  Snpp. 

287,  in  allowing  recovery  for  prospective 
profits  lost  by  reason  of  delay  in  trans- 
portation and  delivery  of  sample  cards 
of  woolens,  etc.,  it  was  held  that  since 
the  carrier  bad  notice  of  the  purpose  of 
the  samples  and  the  urgent  necessity  for 
prompt  delivery,  and  admitted  an  un- 
reasonable delay,  the  case  fell  within 
the  rule  that  where  damage  is  certain 
but  the  amount  is  uncertain,  a  recovery 
may  be  had,  includit^  loss  of  prospeetive 
profits,  although  the  amount  of  such  loss 
is  uncertain. 

And  as  is  pointed  out  in  Ft.  Smith  & 
W.  R.  Co.  V.  WiUiams  (1912)  30  OkU. 
726,  40  L.R.A.(N.8.)  494,  121  Pac.  275, 
the  modem  rule  of  many  courts  is  that 
prospective  profits  lost  as  a  result  of 
delay  in  the  delivery  of  an  article  in- 
tended for  use,  and  not  for  sale,  are  not 
too  remote  or  conjectural  to  be  proper 
elements  of  damages  provided  they  can 
be  computed  with  "reasonable  accuracy." 
And  that  the  amount  of  anticipated  prof- 
its need  not  be  definitely  known,  see 
Gnlf,  C.  &  S.  F.  R.  Co.  v.  Kelson  (19U) 
—  Tet  Civ.  App.  — ,  139  S.  W.  81. 

a.  J.  C. 


(—  Wash.  — ,  173  Pbc.  35.) 

Constitatlonal  law  ~  examining  school 
children  In  Bible  literature. 

An  examination  of  the  pupila  upon  the 
historical,  hiographical,  narrative,  and  lit- 
erary ImtorcH  of  the  Bible  for  the  allow- 
ance of  school  creditH  for  work  done  ouUide 
the  RChool,  violates  a  conetitutional  provi- 
sion against  applying  public  money  to  any 
religious  exercise  or  instj-uction. 
For   other   cases,   see   SohooU,   Y.   in   Dig. 

1-52  N.  a. 

(Holcomb,  J.,  dissents  in  part.) 
<May  10,  191S.) 

APPEAL  by  defendants  from  a  decree  of 
the    Superior     Court     for     Snoliomish 
County  in  favor  of  petitiiHurs  in  a  proceed- 


ing for  a  writ  of  mandamus  to  compel  de- 
fendants to  give  them  an  examination  in  a 
Bible  study  courae  and  high   school  crediu 
for  graduation   for  such   study.     Severeed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Lloyd  Ii.  Black,  Clifford  NeiV' 
ton.  and  John  Sandldge,  for  app^lanU: 
The  state  Constituticm  forbids  the  use  o( 
public  funds  or  public  property  for  religions 
Hnd  sectarian  inHtniction,  and  ia  mandatory 
to  the  eSect  that  the  public  8cho<ds  shall 
be   forever   free  from   sectarian   control  or 
inQuence. 

State  ex  reL  v.  Weiss  District  Bd.  7fl 
Wis.  177.  7  L.  R.  A.  330,  20  Am.  St.  Bep. 
41,  44  N.  W.  087;  Board  of  Educa^ou  v. 
Minor,  23  Ohio  St.  245.  13  Am.  Rep.  233; 
People  ea  re).  Ring  v.  Board  of  Education, 
245  111.  334,  29  L.R.A.(N.S.)  442,  92  N.  E. 
251,  19  Ann.  Cas.  220. 

Mr.  Wllltana  A.  Johnson,  for  respond- 
There  is  no  sectarian  control  or  innufDre 
shown  here,  and  euth  roust  be  shown  before 
any  court  will  intervene  upon  that  ground. 
Stevenson  v.  Hanyon,  7  Pa.  Diat.  B.  5S5; 
State  ex  rel.  Nevada  Orphan  Asylum  f- 
Hallock,  16  Nev.  373;  State  ex  rel.  Weiss 
V.  District  Bd.  76  Wis.  177,  7  L.  R.  A.  330. 
20  Am.  St.  Bep.  41,  44  N.  W.  967:  Slate 
ex  rel.  Freeman  v.  Scheve,  35  Neb.  8S3,  St 
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X.R^.  027,  ei  N.  W.  848,  93  N.  W. 
IBS;  Billard  V.  Board  of  Education,  69  Kan, 
:,S.  66  L.R.A.  186,105  Am.  St.  Bop.  148,76 
Pac.  422,  2  Ann.  Caa.  521;  Hsckett  v. 
llrookBville  Graded  School  Dist.  120  Ky, 
COS,  69  LJI.A.  592,  117  Am.  St.  Rep.  599, 
87  S.  W.  702,  9  Ann.  Cub.  36;  Churcli  v. 
Bullock,  104  Tex.  1.  16  L.R.A.{N.S.)  800, 
109  S.  W.  115;  Cook  County  v.  Chicago 
InduHtrial  School,  125  III.  540,  1  IaR.A. 
437,  8  Am.  St.  Eep.  386,  18  N.  E.  183; 
People    ex   rel.    Eomsn     Catholic    Orphs 


Bubject  are  as  brood,  if  not  broader,  and 
more  positive  aud  more  compreliensive,  than 
similar  provUionB  is  any  of  the  other 
state  ConatitutioDH.  This  growth  does  not, 
however,  indicate  a  decreaae  in  religious 
aentimeut  among  the  people;  tliese  pro- 
visions have  not  been  the  work  of  the  en- 
emies, but  of  the  friends,  of  rciigion.  It  is 
not  that  the  men  who  framed  and  the  people 
who  adopted  these  constitutional  enact- 
ments were  wanting  in  reverence  for  the 
Bible,   and   respect  and  veneration  for   the 


Asylum  Soc.  v.  Board  of  Education,  13  sublime  and  pure  morality  taught  therein. 
Barb.  400;  Spillcr  v.  ^YabuTn,  12  Allen,  but  because  tliey  were  unwilling  that  any 
127;  Moore  v.  Monroe,  64  Iowa,  367,  62  avenue  should  be  left  open  for  the  invasion 
Am.  Ecp.  444,  20  N.  \Y.  475;  Doualwe  v.  of  the  right  of  absolute  freedom  of  con- 
Kicharda,  38  Mc.  379,  61  Am.  Dec.  266;  ,  science  in  religious  affairs;  because  that 
Vidal  V.  Philadelphia,  2  How.  127,  11  L.  1  they  were  unwUliog  that  any  man  should 
ed.  203.  be  required,  directly  or  indirectly,  to  con- 
There  is  no  expenditure  whatever  of  pub-  tribute  toward  the  promulgation  of  any 
lie  funds  except  it  be  found  in  the  overhead  ^  religious  creed,  doctrine,  or  sentimoit  to 
expense  connected  with  giving- the  examina-  which  his  conscience  did  not  lend  full  ac- 
tion, sent."    1  Opa.  Atty.  Gen.  142. 

I'fcifTcr  v.  Board  of  Education,  118  Mich.  Two  provisions  of  our  stat«  Constitutions 

.-iUO,  42  L.R.A.  536,  77  N.  W.  250.  to  which  the  attorney  general  has  attended, 

and  which  have  a  bearing  upon  our  present 

Cliadwlck,   J,,  delivered  the  opinion   of  discussion,  are  as  foUowsi 

the  court:  "All    schools    maintained    oc    supported 

This   cause  is   one  brought  by   the   peti-  wholly  or  in  part  by  the  public  funds  shall 

tioiiers  below,   respondents  on  this  appeal,  be   forever   free  from  sectarian  oontrol   or 

to  compel   appellants   by  writ  of  mandate  influence."     Article  8,   %   4. 

to  give  petitioners   an  examination  in   the  'No  public  money  or   property  shall  be 

course  of  Bible  study,  and  to  cumpel  appel-  appropriated    for,   or    applied    to,    any   re- 

lanta  to  give  them  higli  school  credits  for  ligioua  worship,  exercise  or  instruction  or 

graduation  for  such  Bible  study.  the  support  of  any  religious  estabtishment." 

"A  large  proportion  of  the  eaily  inhabi-  Article  1,  8  11. 

tants  of  tliis  country  were  driven  from  their  The  question  calling  for  this  opinion  was: 

native  homes  by  religious  persecution,  and  ''Can   a   teacher   employed   in   the  common 

nought  an  asylirni   in-  a  savage  wilderness,  schools  of  this  state,  without  violating  any 

preferring  hardsliips,  pri\'ations,  and  danger  j  law  of  the  stat«,  or  any   provision  of  the 

rather  tlian  to  submit  to  any  interference  state    Constitution,    conduct   devotional   or 

with  their  right  to  worship  Almiglity  God  religious   exercises    at  the    opening  of   tlie 

Kccording  to  the  dictates  of  their  own  con-  school  day,  or  during  any  part  of  the  school 

sciences.     To  Msssachutietts  came  the  Puri-  day  aa   prescribed   by   taw,  by   the   singing 

tans;  to  Rhode  Island,  the  Baptists;  to  the  of  hymns  or  other  sacred  music,  or  by  read- 

Carolinas,    the   Huguenots;     to    Maryland,  ing  passages  from  the  Bible,  without  ccHn- 

the   Catholics;   to  Pennsylvania,  tlie   Quak-  ment,  or  by  repeating  or  causing  to  be  le- 

L-rs;   while  otber  denominations  established  peated,  witliout  comment,  what  is  uanally 

t)ii>niselvcs  in  different  localities  where  they  known  as  the  Lord's  Prayer?" 

could  enjoy   this   inestimable  privilege,   ei-  This   opinion   has  ever  been  legarded  as 

ther  alone  or  in  comity  with  other  tolerant ;  fair    interpretation    of    the    intent    of    the 


3  doubt,  with 
^ideration  of  the  heterogeneous  elements 
composing  our  nation,  and  the  memory  of 
the  persecutions  of  their  ancestors,  that  the 
people  of  all  the  states  adopted  constitu- 
tional safeguards  agaiust  religious  intoler- 
ance, and  all  but  two  of  the  original  thir- 
teen states  declared  a  complete  divorce 
between  government  and  creed.  .  .  . 
Thia  growth  of  public  sentiment  has  cihi- 
tinued  until  the  adoption  of  our  own  Con- 
stitution, the  provisions   of  which  on  this 

r..B.A.l«]8F. 


frsmers  of  our  Constitution  and  of  the 
people  who  adopted  it.  It  has  been  twice 
followed  by  succeeding  attorneys  general. 
Ops.  Atty.  Gen.  1909-1910,  135;  Ops.  Atty. 
Gen.  1915-1916,  254.  In  the  first  instance 
the  query  was;  "Has  a  teacher  the  legal 
right  to  open  school  each  morning  vrith  a 
prayer  I 

In  the  second  instance  in  answer  to  the 
<]Uery:  "May  the  directors  or  a  school  di>> 
trict  prescribe  a  course  of  Bible  study  for 
high  school  students  and  grant  school  ered- 
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its  to  apply  toward  graduation  from  such 
high  schools  to  studEnta  vbo  euccesafully 
pass  pXBmi nations  upon  such  course  of 
Bible  stiiily.  provided  that  such  Bible 
atudy  shall  be  optional  and  shall  be  pur- 
sued outside  of  the  public  school  huildings, 
and  that  no  part  of  the  public  school 
mone)',  time,  or  property  be  used  in  con- 
ducting such  courses !" — the  attorney 
general  held  that  "the  legal  objection  to 
the  proposed  system  of  Bible  study  is  that 
the  courses  of  study  are  made  a  part  of  the 
public  school  curriculum." 

Many  people  aincereljr  believe  that  a  culti- 
vation of  religioiu  sentiment,  which  we 
may  admit  is  essential  to  the  development 
of  an  enlightened  citicenship,  should  be  a 
part  of  the  education  and  training  of  the 
children  of  our  country,  and  they  as  firmly 
belicv<^  that  the  versicn  of  the  Bible  which 
is  accepted  and  acknowledged  by  the  great 
majority  of  the  citizens  of  this  country 
should  be  made  the  vehicle  of  that  develop- 
ment. Tbey  believe  that  the  Constitution 
can  hare  no  application,  unless  an  attempt 
is  made  to  advance  the  doctrine  of  a.  par- 
ticular denomination,  or  to  instill  the  dogma 
of  sect  In  the  mind  of  the  pupil.  Conse- 
quently it  has  been  resolved  by  assemblies 
of  teachers  in  this  country  and  other  coun- 
tries that  &  course  in  Bible  study  should 
be  ft  part  of  school  work.  In  1915  tlie 
state  board  of  education  adopted  the  follow- 
ing resolution:  "Since  the  board  looks  with 
favor  upon  allowing  credits  for  Bible  study 
done  outside  of  school,  it  is  moved  that  a 
committee  be  appointed  to  consider  a  plan 
for  allowing  such  credits,  one -half  credit 
to  be  given  for  Old  Testament,  and  one-half 
credit  for  New  Testament,  on  the  basis  of 
thirty  to  thirty-two  credits  for  high  school 
graduation,  and  that  a  syllabus  of  Bible 
study  be  issued  under  the  auspices  of  the 
state  department  of  education  with  rules  j 
and  regulations  for  the  distribution  of  ex- 1 
sminatlon  questions  at  least  once  a 
year."  | 

The  plan  thus  outlined  is  Tn  effect,  so  we 
are  informed  by  counsel,  in  Spokane, 
Tacoma,  Centra  Ha,  Sunny  side,  and  Everett, 
from  whence  this  case  comes.  To  make  the 
plan  feasible,  and  to  avoid  the  rock  of 
the  Constitution  as  we  may  well  presume, 
the  school  board  adopted  the  following 
Tesnlution : 

''Resolved,  by  the  board  of  education, 
Everett,  Washington,  that  high  school  credit 
for  Bible  study  may  be  allowed  to  the  ntem- 
bers  of  the  Everett  High  School  to  the  ex- 
tent of  one  credit  on  Old  Testament  Scrip- 
tures and  one  oredlt  on  New  Testament 
l^cripturea,  under  the  following  conditions: 

"First  Credit  shall  be  granted  only  after 
auccesefully  passing  on  uutmination  corer- 
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ing  the  historical,  biographical,  narrativs- 
and  literary  features  of  the  Bible,  and  based 
upon  an  outline  to  be  hereafter  adt^ted 
by  the  board  of  education. 

"Second.  Supervision  of  iustructjou  in 
Bible  shall  not  be  undertaken  by  the  high 
school  beyond  the  furnishing  of  a  syllabus 
or  outline  and  the  setting  of  examination, 
rating  of  papers,  and  determining  of  credit. 

"Third.  It  is  contemplated  that  all  per- 
sonal instruction  and  interpretation  shall 
be  given  in  the  home  or  by  the  religious 
organization  with  which  the  students  are 
affiliated,  following  the  outline  fumishtd 
by  the  board  of  education. 

"Fourth,  Not  more  than  one  credit  m 
Bible  shall  be  allowed  an  individual  in  any 
one  school  year. 

"Fifth.  It  is  assumed  that  this  work  will 
require  the  equivalent  of  one  45 -minute 
lesson  per  week  through  the  school  year 
and  the  equivalent  of  three  houl-s  per  wtek 
in  outside  study." 

Authority  for  this  resolution  is  found  by 
counsel  in  the  resolution  of  the  stat«  board 
of  education,  and  in  the  Code: 

"Every  board  of  directors  of  a  school  dis- 
trict of  the  first  class  shall  .  .  ,  have 
the  power:  .  .  .  Second.  To  prescribe  a 
course  of  study  and  a  program  of  excreisfs 
which  shall  not  be  inconsistent  with  tiie 
course  of  study  prepared  by  the  state  board 
of  education,  for  the  use  of  the  common 
Bchoois  of  the  state.  .  .  .  Fourth.  To 
adopt  and  enforce  such  rules  and  regula- 
tions as  may  be  deemed  essential  to  the  well- 
being  of  the  schools,  and  to  establish  and 
maintain  such  credits  and  departments,  in- 
cluding night,  high,  kindergarten,  manual 
training,  and  industrial  scliools,  .  .  . 
as  shall,  in  the  judgment  of  the  board,  but 
promote  the  interests  of  education  in  thai 
district."     Rem.  Code,  S  4500. 

Counsel  for  respondent  bases  his  sj^^- 
ment  upon  two  propositions: 

First.  The  resolution  docs  not  eslabli.-h 
or  maintain  any  school  system  which  i» 
under  sectarian  control  or  influence. 

Second.  There  is  no  expenditure  of  pub- 
lic fnnds  for  any  religious  worship,  exercis*. 
or  instruction,  or  the  aid  or  support  of  anr 
religious  establishment. 

The  first  premise  will  be  dismissed,  nnt 
because  it  will  not  bear  argument,  for  there 
is  much  argument  and  authority  on  cither 
side,  but  because  the  cane  can  be  determined 
by  reference  to  the  second  premise  alone. 
The  framers  of  the  Constitution  were  not 
content  to  declare  that  our  public  schools 
should  be  kept  free  from  sectarian  control 
or  influence  i  they  went  further  and  msiif 
it  certain  that  their  declaration  should' 
not  be  overcome  by  clianffing  sentiments  <*' 
opinions.     They    declared    th»t   "no   public 
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numey    or    property    sliall    ever    he    appro- 
priated or  applied  to  any  religioua  worship, 


It  has  been  held  in  seveml  of  the  ptatefl 
that  the  reading  of  the  Bible,  or  the  Ten 
Commandment 8,  or  tlie  reoital  of  the  lord's 
Prayer,  without  comment  or  remark,  does 
not  vioiBt«  n  Conatitution  proTidinjf  that  no 
person  shall  be  compelled  to  attend  or  sup- 
port any  place  of  religious  worship,  or  to 
pay  taxes  for  the  support  of  anj-  minister 
of  the  gospel  ur  teacher  of  religion,  or  that 
no  public  mon^s  shall  ever  be  used  for 
Bectarian  purposes,  or  for  the  support  of 
Hectarian  nchools,  or  equivalent  expression s. 
Church  V.  Bullock,  104  Tex.  1,  IB  L.K.A. 
(N.S.)  880,  109  S.  W.  IIS;  Pfeiffer  v. 
Board  of  Education,  118  Mich.  580,  42  L. 
R.A.  53fl,  77  N.  W.  250;  Billard  v.  Board 
of  Education,  TO  Kan.  63,  B8  L.R.A.  166, 
lOS  Am.  St.  Rep.  148,  78  Pao.  422,  2  Ann. 
Cas.  521;  Moore  v.  Monroe,  84  Iowa,  807, 
52  Am.  Rep.  444,  20  N.  W.  475.  But  these 
cases  are  based  upon  provinions  that  go  no 
further  than  article  9,  J  4,  of  o»r  own  Con- 
stitution. Their  purpose  is  to  prevent 
the  teaching  of  any  of  the  beliefs,  creeds, 
doctrines,  opinions,  or  dogmas  of  any  sect, 
and  to  prevent  the  appropriation  of  money 
for  parochial  and  denominational  schools ; 
a  privilege  that  had  been  abusM  by  the 
legislature  of  some  of  the  states,  and  of 
which  the  people  were  no  doubt  mindful 
nt  the  time  our  Constitution  was  adopted. 
In  the  liR-ht  of  other  Cwistitutions,  the 
abuses  in  other  states,  and  the  evident  pur- 
pose of  the  framers  of  the  Constitution  to 
save  gome  of  the  questions  which  had  there 
arisen,  there  can  be  no  doubt  that  more 
was  intended  than  a  simple  declaration  that 
(inr  scliools  should  be  kept  free  of  sectarian 
influences.  Article  1,  ^  11,  is  all-signifi- 
cant. The  words,  "no  public  money  shall 
be  appropriated  for  or  applied  to  any  re- 
ligious worship,  exercise,  or  instruction," 
are  sweeping   and   comprehensive. 

Our  inquiry  may  be  limited  then  to  the 
<ine  question  whether  an  examination  of 
pupils  upon  "the  historical,  biographical, 
narrative  and  literary  features"  of  the  Bible 
is  religious  instruction  within  the  mean- 
ing of  the  Conefitution.  To  meet  the 
premise  of  counsel  for  respondent,  we  would 
have  to  read  the  proliibitlon  as  if  it  were, 
"No  public  money  shall  be  applied  to  any 
deTiominational  or  sectarian  worship,  ex- 
ercise, or  instruction,"  and  reject  the  broad- 
er term  "religious;"  for  hii  argument  pro- 
ceeds as  if  the  eole  object  of  the  Constitu- 
tion  was  to  keep  the  schools  free  of   sec- 
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tarian  inSuencea.  While  seleottons  sndt  as 
the  Lord's  Prayer,  the  Twenty-third  Psalnty 
and  the  Ijermon  on  the  Mount  are  regarded 
as  masterpieces  of  literature,  and  inapiring- 
ly  grateful  to  a  thirsty  soul,  they  are  cal- 
culated to  invite  or  excite  the  youthful 
mind  to  inquiry  and  the  elder  to  Teaentment, 
for  some,  the  Jew  for  instance,  while  ac- 
cepting the  Twenty-third  Psalm  might  re~ 
ject  the  Lord's  Prayer  and  the  Sermon  on 
the  Mount  as  the  work  and  words  of  one 
whom  he  regards  as  an  impostor.  Then, 
too,  the  Twenty-third  Psalm  as  we  under- 
stand it  is  not  the  Twenty-third  Psalm  in 
the  Douay  Bible,  but  the  Twenty-secoiri. 
Neither  ie  the  translation  the  same  as  in 
our  own  Bible.  Nor  is  the  I-ord's  Prayer 
translated  in  the  same  way.  These  cAjec- 
tions  to  many  of  us  would  seem  light  and 
trivial,  but  history  has  been  made  ovsr 
the  controversies  that  haVe  arisen  out  of 
such  as  these;  and  that  such  innocent  ueea 
of  the  Bible  has  led  to  civil  strife  and  dia- 
cussion  is  abundantly  proved  by  the  cases 
to  which  we  have  referred. 

We  have  then  not  only  "religious  ez- 
ercise"  and  "instruction"  which  is  pro- 
hibited, but  their  natural  consequence, — 
religious  discussion  and  controversy.  Tlie' 
most  ready  and  popular  argument  for  the- 
avoidance  of  these  conatitution al  prorisionii 
has  been  that  whereas  the  Bible  incvlcatee. 
a  code  of  morality,  which  if  understood 
and  practised  will  make  for  better  citizen- 
ship, and  whereas  it  is  essential  that  the- 
youth  should  be  impressed  with  an  under- 
standing of  the  flmdamental  principles  of 
right  and  wrong,  and  thus  grow  in  moral 
stature,  that  Bible  instruction  by  readmg- 
selected  passages  without  comment  can  do 
no  violenct  to  the  Constitution,  no  hurt  to 
the  principle  of  divorcement  of  church  and 
state,  and  that  it  should  be  therefore  not 
only  tolerated,  but  encouraged.  Hackett  v. 
Brooksville  Graded  School  Dist.  120  Ky. 
008,  QO  L.R.A.  592,  117  Am.  St.  Rep. 
599,   87  S.  W.  792,   9  Ann.   Cas.  36. 

It  is  upon  these  cases  and  those  cited 
above  that  counsel  relies;  and  as  paradox- 
ical as  it  may  seem,  our  best  authority  for 
rejecting  the  doctrines  announced  is  to  be 
found  in  the  cases  themselves.  Quickly 
put  they  distinguish  religion  in  its  broader 
sense  from  the  dogmas,  creeds,  or  opinions 
of  sect,  and  hold  Chat  although  the  Bible 
may  be  the  text-book  of  every  sect,  yet  in 
its  history,  narrative,  biography,  and  its 
moral  persuasions,  it  serves  no  sect,  but  on 
the  contrary  is  a  spiritual  stimulant  in 
every  individual  whether  he  be  a- Jew  or  a 
Qentile,  a  C  liolic  or  a  Protestant,  a  Mos- 
lem or  a  Buddhist,  a  Christian  or  E  Pagan^ 
a  believer  or  an  atheist. 
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'Himt  t)ie  etudj  of  the  Bible  for  Ub  bie- 
tory,  narratiTc,  biography,  or  literary 
leatures  serves  the  reliRiouB  impulse  aud 
the  wida  of  those  who  would  aid  the  growth 
of  religion  aa  diBtiuguiahed  from  mere  sect, 
u  aeknowledged. 

"Every  pupil  who  enters  a  public  aohool 
faftB  a  right  to  expect,  and  the  public  has 
a  right  to  demand,  of  the  teacher  that 
such  a  pupil  shall  come  out  with  a  more 
aout«  BenBe  of  right  and  wrong,  higher 
ideals  of  life,  and  a  more  independent  and 
manly  character,  a  higher  conception  of 
his  duty  as  a  citiieo,  and  a  more  laudable 
ambition  in  life,  than  when  he  entered. 
The  eyatem  ought  to  be  so  maintained  as 
to  make  this  certain.  The  noblcBt  ideals 
of  moral  character  are  found  in  the  Bible. 
To  emulate  these  is  the  supreme  conception 
of  citizeneliip.  It  could  not,  therefore,  have 
been  the  intention  of  the  framers  of  our 
Constitution  to  impose  the  duty  upon  the 
legislature  of  establiBhing  a  system  of  com- 
mon schools  where  morals  were  to  be  in- 
culcated and  exclude  therefrom  the  lives 
of  thoee  pereons  who  possessed  the  highest 
moral  attainments."  Billard  v.  Board  of 
Education,  ea  Kan.  63,68  L.R.A.  IBS,  1U6 
Am.  St.  Eep.  143,  TS  Pac.  422,  2  Ann. 
Cas.  621. 

It  will  tbuB  be  seen  that  the  cases  cited  ' 
were  dealing  only  with  the  qneation  wheth- 
er the  reading  or  study  of  the  Bible  might 
be  a  sectarian  inDuence,  and  not  with  the 
question  whether  such  reading  or  study  was 
religious  instruction.  To  prove  that  it 
is  nut  sectarian  instruction  they  affirm 
that  it  ie  no  more  than  religious  or  moral 
instruction,  and  so  affirming  logically  hold 
that  if  their  ConstitutiouB  had  been  such 
as  ours  they  would  have  held  to  the  con- 
But  it  Is  said  that  the  teaching  is  to  be 
upon  the  hiatorical,  biographical,  narrative, 
and  lit«rary  features  of  the  Bible  only,  and 
in  this  the  instruction  will  be  neither 
sectarian,  doctrinal,  denominational,  or  re- 
ligious. This  might  be  true  if  all  citizens 
were  agreed  that  the  King  James'x  transla- 
tion of  the  Bible  is  a  true  versicin  of  the 
Scriptures,  and  then  only  if  the  teacbing 
were  under  the  control  of  those  who  are 
selected  through  the  means  and  methods 
provided  by  law.  But  the  vice  of  the  pres- 
ent plan  is  that  school  credit  is  to  be  given 
for  instrjiction  at  the  hands  of  sectarian 
agents.  Then,  too,  all  citizens  are  not 
agreed  as  to  the  narrative  and  biatorical 
worth  of  the  Bible.  It  is  true  that  some 
of  the  events  there  recorded  have  shaped 
the  destinies  of  millions  of  people,  yet  they 
are  not  mentioned  in  profane  tMtt«mporane- 
ous  history.     Some  are  not  agreed  Whether 
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many  of  the  events  there  narrated  are  his- 
torical or  allegorical.  Whether  the  earth 
was  created  in  six  days,  where  Cain  obtained 
his  wife,  whether  the  whole  earth  wad 
covered  with  a  flood  of  waters,  wbether 
Jooab  was  swallowed  by  a  whale,  whether 
Elijah  was  translated  by  a  whirlwind  into 
heaven,  whether  Lot's  wife  was  turned  intu 
a  pillar  of  salt,  whether  our  God  stopped 
the  sun  in  its  course  that  Joshua  might 
overcome  his  enemies,  whether  He  made  the 
waters  of  the  sea  to  recede  that  His  chosen 
people  might  pass  to  the  promised  land, 
whether  God  spake  with  the  prophets,  or 
ordered  the  lives  of  such  great  rulers  as 
David  and  Solomon,  are  questione  all  sound- 
ing in  narrative  and  history  that  hare 
excited  differences  and  controversies  thai 
are  never  settled. 

That  Bible  history,  narrative,  and  biog- 
raphy cannot  be  taught  without  leading  to 
opinion  and  oft  times  partisan  opinion,  i& 
understood  and  anticipated  by  the  school 
board,  lliey  admit  as  plainly  as  language 
can  admit  tliat  Bible  teaching  does  lead 
to  sectarian  opinion  and  differences  of 
opinion  upon  religious  questions.  "Vhey  em- 
ploy tlie  word  "religious''  in  a  narrow  and 
seetarian  sense.  They  speak  of  "religious 
organizations,"  and  provide  that  ''interpre- 
tation" shall  be  given  in  the  home,  or  by 
some  "religious  organization."  Now  nv 
had  thought  that  ''history,  biography,  and 
biblical  narrative''  would  require  no  inter- 
pretation,— -certainly  no  interpretation  call- 
ing for  the  doctrinal  i^inion  of  a  religious 
organization.  And  who  of  authority  in  our 
schools  is  to  say  that  a  pupil  shall  or  shall 
not  have  credit  if  he  answers  questions  in  a 
way  that  is  different  from  the  way  intended 
by  those  who  prepared  the  course  of  in- 
struction! It  may  be  said  that  the  pupil 
is  entitled  to  credit  if  be  answers  in  a  way 
that  is  consistent  with  the  faith  of  his 
instructor.  But  tliere  are  two  objections 
to  this.  The  one  is  that  the  examiner  may 
not  know  the  faitli  and  teachings  of  those 
of  a  different  faith;  the  oth«'  and  more  con- 
clusive objection  is  that  to  give  a  credit  in 
the  public  school  for  such  instruction  is 
to  give  a  credit  for  sectarian  teaching  and 
influence,  which  is  the  very  thing  outlawed 
by  the  Constitution. 

"Courts  have  been  zealous  in  proteiting 
the  money  set  apart  for  tbe  maintenance  of 
the  free  schools  of  tlie  country.  They  liave 
turned  a  deaf  ear  to  every  enticement  and 
frowned  upon  every  attempt,  however  subtle, 
to  evade  the  Constitution.  Pr<wii»ed  bene- 
fit and  greater  gain  have  been  alike  urged 
as  reasons,  but  without  avail."  School 
Diet.  V.  Bryan,  61  Wash.  49S,  20  KR^. 
(N.8.)  1033,  99  Pao.  28. 
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In  that  case  it  was  aou^t.to  jastiff  the 
expenditure  of  Bchool  money  for  the  instruc- 
tion of  children  outside  the  public  echoalB. 
Ilie  logio  of  our  opinion  is  that  inBtruction 
upon  all  BobjectB  proper  for  the  advancs- 
inent  or  credit  of  a  pupil  should  be  given 
within  and  not  without  the  schools,  oi 
least  under  the  immediate  tuition  of  a 
teacher  who  hKs  qualified  to  teat^b  under 
the  laWB  of  this  state. 

The  plan  tor  the  education  of  onr  youtli 
as  outlined  b]r  the  legislature  indicates  that 
it  had  no  intention  of  ever  providing  credit 
for  work  done  under  the  tuition  of  anyone 
who  had  not  been  licensed  to  t^h  by  the 
school  authorities. 

No  person  shall  be  accounted  as  a,  quali 
fled  teacher     .     .     .     nho  is  not  the  holder 
of  a  -valid  teacher's  certiflcote,  or  diplo 
issued  by  lawful  'authority  of  this  state." 
Rem.   Code,   S   4M3. 

The  law  provides  (Rem.  Code,  %  4550) 
that  it  shall  be  the  duty  of  the  teacher  to 
impress  upon  the  minds  of  the  pupils  mural- 
Itf,  truth,  etc.  It  nould  seem  that  the 
legialatnre  would  have  declnred  in  words 
that  the  Bible  should  b^  regarded  as  a  text- 
book. Mid  that  credits  could  be  given  for 
ntudy  outside  the  school  and  under  those 
not  holding  either  teacher's  certificate 
diploma  if  it  had  so  intended.  It  is 
more  than  a  subterfuge  to  ur^  that  the 
puUic  moneys  will  not  be  applied  for  re- 
ligious instruction,  because  the  teaching  is 
done  outside  the  school  by  a  preacher  or 
priest,  or  in  the  home  of  the  pupil,  or  by  a 
religious  organization,  with  which  the  stii- 
flent  may  be  alfiliatM;  for  the  time  of  the 
teaohern  as  well  as  their  technical  alcill  wilt 
be  consumed  while  under  the  pay  of  tho 
otate  in  furnishing  the  syllabus  or  outline, 
the  conducting  of  exanii nations,  the  rating 
of  papers,  and  the  determining  of  proper 
<.-reiIitB. 

There  are  many  cases  in  the  books  upon 
the  questions  herein  discussed,  but  uoiie  of 
them  have  reference  to  a  conetitutiona]  pro- 
vision exactly  like  our  own,  Thoy  are  col- 
lected in  the  several  series  of  selected  cases. 
Pfeiffer  v.  Board  of  Education,  118  Mich, 
660,  42  L.R.A.  536,  TT  N.  W.  250;  Church 
V.  Bullock,  104  Tex.  1,  16  L.R.A.(N.S.) 
860,  10»  S.  W.  116;  State  er  rel.  Weiss 
▼.  District  Bd.  76  Wis.  177,  7  L.R.A. 
3a0,  20  Am.  St  Rep,  41,  44  N.  W.  1167; 
Cook  County  v.  Chicago  Industrial  School, 
125  III.  640,  1  I>.R.A.  437,  B  Am.  St.  Rit). 
388,  18  N.  E.  183;  .People  ex  rcl.  Ring  v. 
Board  of  Education,  245  111.  334.  20  L.B.A, 
(N.S.)  442.  02  X.  K.  251,  IB  Ann.  Cas. 
220;  36  Cyc.  1127.  The  following  cases, 
however,  support  our  viewis;  .State  ex  rel. 
Weiss  V.  District  Bd.  78  Wis.  717,  7  L.R.A. 
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330,  20  Am.  St  Rep.  41,  44  K  W.  967; 
People  ex  rel.  Ring  v.  Board  of  Education, 
245  III.  334,  20  L.R.A.(>I,S.)  442,  02  H. 
E.  261,  10  Ann.  Cas.  220. 

We  shall  not  go  far  aHeld  whoi  we  sug- 
g«st  that  it  is  »  matter  within  the  common 
knowledge  of  those  who  followed  the  dis- 
cussion attending  the  framing  of  our  Con- 
stitution, that  it  was  the  purpose  of  the 
men  of  that  tima  to  avoid  all  ct  the  evils 
of  religious  controversiee,  the  diversion  of 
school  funds  to  denominational  schools  and 
institutions,  and  the  litigation  that  had 
occurred  in  other  atates.  For  it  was  known 
that  religious  opinion  is  a  thing  that  men 
will  fight  for,  and  sometimes  in  most  in- 
sidious ways.  The  question  then  was,  and 
the  people  who  adopted  the  Constitution 
were  so  advised,  whether  we  should  adopt 
a  Constitution  which  provided  in  terms 
that  no  religious  instruction  ahould  ever  be 
a  part,  directly  or  indirectly,  of  the  cur- 
riculum of  our  schools.  To  compromise 
opinion  in  these  matters  is  to  lead  to  con- 
fusion, which  would  make  the  conrta  the 
arbiter  of  what  is  and  what  is  not  religious 
worship,  instruction,  or  influence,  which 
would  be  as  intolerable  to  the  citizen  as  it 
would  be  to  leave  a  decision  to  a  school 
board.  To  this  end  the  supreme  court  of 
Iowa  had  led  the  law,  as  witness  their  bait- 
ing after  declaring  that  their  Constitution 
did  not  interdict  Bible  reading.  Hey  say, 
"It  is  perhaps  not  to  be  denied  that  the 
principle  carried  to  extreme  logical  reeultu 
might  be  auCRcicnt  to  sustain  the  appellant's 
position,"  which  means  no  more  than  this: 
The  courts  will  say  how  far  you  may  go  in 
matters  of  this  kind,  whereas  if  the  right 
or  prohibition  be  in  the  Constitution,  there 
is  no  middle  ground;  no  twilight  lone  for 
the  courts  to  explore.  It  is  either  a  right 
or  a  prohibition.  Then,  too,  witness  the  il- 
logic  of  the  Kentucky  court  in  Haekett  v. 
Brooksville  Graded  School  Diet.  120  Ky. 
608,  89  L.R.A.  502,  117  Am.  St.  Rep.  590,  8T 
S.  W.  7H2,  i)  Ann.  Cas.  36.  It  aajs:  "The 
Book  [meaning  the  Bible]  itiielf  to  be  sec^ 
tarian  must  show  that  it  teaches  the  pe- 
culiar dogmas  of  a  sect  as  such,  and  not 
alone  that  it  is  so  comprehend ve  as  to 
include  them  by  the  partial  interpretation 
of  its  ndherenle," 

NotwithstanJing  it  is  known  of  all  men 
that  the  rock  upon  which  the  religious 
opinions  of  men  have  split  is  the  "Word," 
and  that  every  sect  is  able  to  sustain  itself 
at  least  to  its  own  satisfaction,  by  refer- 
ence to  the  literal  word  of  the  Bible.  It  is 
the  other  aect  that  is  the  victim  of  partial 
interpretation. 

In  disregard  of  the  deeper  reasons  which 
prompted  the  people  to  take  some  seourity 
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against  the  breeding  of  religious  contro- 
veraies  in  echoolB  supported  b;  the  public 
school  funds,  reaaoDB  adverted  to  in  man; 
of  the  decieions,  some  courts  as  it  seems 
t9  the  writer  of  this  opinion  have  Inclined 
to  the  letter  rather  than  to  the  spirit  of  \ 
the  Constitution.  To  illustrate,  the  supreme 
oourt  of  Nebraska  held  their  Conatitutton, 
providing  that  "no  sectarian  instruction 
shall  be  allowed  in  any  school  or  institu-  j 
tion  supported,  in  whole  or  in  part,  by  the  I 
public  funds  act  apart  for  educational  pur- 
poses," forbade  the  reading  of  pasaagea  from  | 
King  James's  version  of  the  Bible,  the  sing- . 
ing  of  religious  songs,  and  songs  sung  in  , 
"orthodox  evangelical  churchsa,"  and  the 
offering  of  prayer  in  accordance  with  the  | 
(ustoins  of  usages  of  sectarian  churches  [ 
or  religious  organiEations.  On  rehearing,  [ 
«Tidence  was  quoted  to  show  that  the  flrat 
opinion  of  the  court  was  well  founded  upon 
the  fa<rU  of  the  case  at  hand.  The  court 
met  the  vigorous  assault  made  upon  tbe  tirat 
opinion  by  declaring  that  "the  decision  does 
not,  however,  go  to  the  extent  of  entirely 
excluding  the  Bible  from  the  public  schoota. 
It  goea  only  to  the  extent  of  denying  the 
right  to  uee  it  for  the  purpose  of  imparting 
sectarian  instruction,"  and  to  quote  from  j 
the  syllabus  prepared  by  the  writer  of  the  | 
opinion  on  rehearing;  "The  courts  have  no  j 
right-  to  declare  its  use  to  be  unlawful  be- 
cause it  ia  posaible  or  probable  that  thoae 
n-ho  are  privileged  to  use  it  will  misuse  I 
the  privilege  by  attempting  to  propagate , 
their  own  peculiar  theological  or  eccleaiaa- 
tical  views  and  opinions.  ■  .  .  WheLlier 
it  is  prudent  or  politic  to  permit  Bible 
reading  in  the  public  schoola  is  a.  question  . 
for  the  school  authorities,  but  vfhether  the 
practice  of  Bibtereadinghas  taken  the  form 
of  awtarian  instruction  is  a  question  for 
the  courts  to  determine  upon  evidence. 
.  .  .  It  will  not  be  presumed  in  any  case 
that  the  law  has  been  violated;  every  al- 
leged violatliJh  must  be  established  by  com- 
petent proof."  State  ex  rei.  Freeman  v. 
SchevB.  65  Neb.  853,  977,  6B  L.R.A.  927, 
03  N,  W.  169. 

There  is  another  reason  for  our  holding, 
■n-jiich  is  not  suggested  in  the  briefs,  but  it 
nevertheless  seems  forceful  to  the  writer. 
It  is,  that  neither  the  board  of  education 
nor  the  school  board  has  underteken  to  de- 
fine the  meaning  of  the  word  "Bible."  It 
may  be  said  that  th^  did  not  have  the 
'leu-ish  Bible  in  mind,  for  credit  is  provided 
for  instruction  aud  examination  in  the  New 
Testament,  but  we  apprehend  tiiat  this 
ivould  not  be  binding  on  a  Jewiah  school 
board.  It  would  be  free  to  prescribe  the 
Talmud,  A  school  board  made  up  of  Pro- 
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teatants  would  have  in  mind  and  provide 
for  instruction  and  examinati<ni  in  tbe 
King  James's  version.  A  board  made  up 
of  Catholics  would  tto  doubt  insist  upon 
the  use  of  the  Douay  Bible,  while  a  board 
made  up  of  Lutherans  would  bold  the  pupil 
to  the  tranBlati<»iB  of  Luther. 

"For  more  than  three  centuriw  it  has 
been  the  boast  and  exultation  oi  the  Prot- 
estante  and  a  complaint  and  grievajice  of 
the  Roman  Catholics  that  tbe  various  trans- 
lations of  the  Bible,  especially  of  the  New 
Testament,  Into  tlie  vernacular  of  dilTerent 
peoples,  have  been  the  chief  eontroveriiiBl 
weapons  of  the  fwroer,  and  the  principal 
cause  of  the  undoing  of  the  latter.  For 
making  of  such  translaticms  Wyelif,  Lu- 
ther, Tyndale,  and  others  have  been  com- 
mended  and  glorified  by  one  party,  and  de- 
nounced and  anathematiEed  by  the  other. 
Books  conteining  such  translations  have 
been  committed  to  the  Sames  as  heretical, 
and  their  translators,  printers,  publiBben<, 
and  distributors  persecuted,  imprisoned. 
tortured,  and  put  to  death  for  participating 
in  their  production  and  distribution.  The 
several  popular  versions  differ  in  tome  par- 
ticulars from  each  other,  and  all  differ 
from  the  Catholic  canon,  t>oth  in  rendition 
of  passages  from  which  sectarian  doctrines 
are  derived  by  construction,  and  in  the 
number  of  hooka  or  gospels,  constituting 
what  is  regarded  sa  the  written  record  of 
Divine  revelation.  In  addition  to  this, 
there  are  persons  who  are  convinced,  upon 
grounds  satiafactory  to  them,  that  ooaeid- 
erable  parte  of  the  writings  accepted  by 
all  Protestant  deaominations  are  not  au- 
thentic, while  devout  Uebrenvs  maintaia 
that  the  New  Testajnent  itself  ia  not  es- 
titled  to  a  place  in  tbe  true  Bible.  State 
ex  rel.  Freeman  v.  Scheve,  66  Neb.  853, 
fi9  L.R.A.  S27,  gi  N.  W.  846. 

And  it  is  not  beyond  the  realm  of  imagi- 
nation to  believe  that  the  framers  of  our 
Constitution  foresaw  the  poasibility  of  a 
school  board  divided  in  its  religious  beliefs. 

Another  reason  which  strengthens  out 
opinion  is  that  tiie  people  amended  anirU 
1,  §  11,  st  the  general  election  in  1S04.  bv 
adding  the  worda :  ''Provided,  however, 
that  this  article  shall  not  be  so  oonstrued 
as  to  forbid  the  employment  by  the  atale  of 
a  chaplain  for  the  state  penitentiary  and 
for  auch  of  the  state  reformat^H-iee  as  in 
the  discretion  of  the  legislature  may  seem 
j»wtifled," 

We  regret  tliat  we  have  not  been  able  to 
find  the  history  of  this  amendment,  but  tbe 
time  we  are  able  to  give  to  this  opinion 
will  not  admit  of  further  search.  It  would 
seem,  however,  that  tJie  people  were  saiis- 
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lieU  with  the  construction  given  tlie  urticle 
liy  the  attorney  general.  The  proviso 
makes  specific  provision  and  a  rule  of  in- 
terpretation tliat  excludes  a  like  interpre- 
tation of  the  other  parts  of  tlic  article. 

The  resolution  provider  that  the  gyllahus 
or  course  of  I'tiuly  ia  to  be  made  up  by  the 
xvbool  board.  What  giisranty  lias  the  citi- 
Ken  that  the  board  liaving  a  contrary  faitli 
will  not  inject  those  passages  upon  which 
their  own  sect  rests  its  ulairos  as  the  true 
t-hurcli  under  the  piisp  of  ''narrative  ot 
literary  features;"  and  if  they  did  so,  where 
would  the  remedy  be  found!  Surely  the 
i-ourts  could  not  ctmtrol  their  itiacretion, 
for  judges  are  made  of  the  sajnc  stuff  aa 
utlier  men,  and  vhat  would  appear  to  be 
heretical  oi  doctrinal  to  one  may  stand  out 
as  a  literary  gem  or  as  inoffensive  narrative 
to  anotlier,  and  thus  the  evil  at  which  the 
('(Histitution  ia  aimed  would  break  out  with 
its  ancient  rigor.  If  the  sentiment  of  the 
people  has  so  far  changed  as  to  demand  the 
things  sought  to  be  done,  the  jaaoiy  is  by 
amendment  to  the  Constitution. 

Being  controlled  in  our  judgment  by  oar 
t:onception  of  the  Constitution,  wa  aie  con- 
strained to  reverse  ti)»  judgment  of  the 


Hoicomb.  J.,  dissenting  in  part; 

I  do  not  agree  with,  and  see  no  need 
of,  many  uf  the  ol>sarvatioDs  and  much  of 
the  controversial  discussion  contained  in 
the  prevailing  opinion.  The  state  Consti- 
tution (art.  1,  a  11]  contftins  the  speciHe 
and  positive  inhibition ;  "No  public  money 
or  jiropecty  shall  be  sppropriated  for  or 
applied  to  any  religious  worship,  exercise, 
or  instruction." 

That  is  plain,  simple,  and  mandatory, 
and  by  it  the  legislature,  school  authorities, 
and  courts  are  bound.  The  school  authori- 
ties are  forbidden  to  apply  any  of  the  pub- 
lic money  or  property  to  any  reli^oua 
exercise  or  initruetion.  The  curricula  of 
the  public  educational  institutions  cannot 
be  made  to  include  any  kind  of  religious 
worship,  exercise,  or  instruction.  The  lan- 
guage Is  most  comprehensive,  and  argues 
itself.  For  that  sole  and  sufficient  reason 
1  am  bound  to  and  do  concur  in  the  result. 


MIKE  SWAN,  Reapt., 


XORTH  BAKOTA  srPRKMB  COrRT.  BescissJon  —  dnty  to  restore. 

3.  In  order  to  etlect  resiriasibn,  ihe  part; 

scinding  must  ordinarily  restore  or  offer 
to  restore  the  consideration  received,  on  the 
condition  that  the  other  party  ahall  do  like- 
wise, unless  tlie  latter  is  unable  or  positive- 
ly refuses  to  do  so. 

For  othtr  cases,  see  ContTocU,   K  o,  S,  in 
-,  188  N.  W.  657.)  Dig.  f-52  X.  8. 

Release  —  claim  for  personal  Injnrles. 


Compromise  —  effect. 
1,  A  compromise  and 
made  operates  as  a  merg 
right  to  recovery  on,  the  claim  or  right  of 
action  included  therein.  The  compromise 
agreement  is  substituted  for  the  pre- 


limited  by  the  terms  of  the  agreement. 
For  other  eases,  see  Oompromite  and  Set- 
tlement, in  Dig.  ISt  N.  8: 
Same  —  se  contract. 

2.  A  compromise  stands  upon  the  same 
footing  aa  other  contracts.  Either  party 
may  enforce  it,  or  recover  damages  for  its 
breach,  and,  if  procured  by  fraud,  the  de- 
frauded party  may  rescind  it,  if  he  elects 
to  do  so. 

For  ulhcr  oases,  see  Compromise  and  Settle- 
ment, in  Dig.  l-5t  Jf.  8. 

Headnotes  by  Christian  eon,  J. 

Note. —As  to  return  or  tender  of  con- 
aideratioa  for  release  of  elaim  for  personal 
injuries  set  aside  on  the  ground  ta  fraud, 
see  annotation  following  this  case,  post, 
1078. 

lA.R.A.lBieF. 


and  settle  a  _       . ^ , , 

with  full  knowledge  of  the  ctmtents,  and  tlie 
nature,  eharsiiter.  purpose,  and  effect  of 
the  instrument,  executes  and  delivers  to  tbe 
other  ^arty  a  release  of  the  claim  for  per- 
sonaJ  injuries,  he  cannot  avoid  the  com- 
promise and  release  and  recover  on  the  orig- 
inal cause  of  action,  on  the  ground  that  the 
compromise  or  release  was  procured  by 
fraud,  unless  he  repays  or  tenders  back  the 
consideration  received. 

For  other  oases,  sfe  Coittrttots,   V.  o,  X,  'ilt 
Dig.  l~Si  N.  8. 

(June  10,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Eddy  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries, 
alleged  to  have  been  caused  by  the  negli- 
gence of  defendant'^  servants.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mnrphy  &  Toner,  for  appel' 
lant; 

The  plaintiff  should  have  been  rehired  to 
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returu  or  tender  the  money  received  by 
hitn  on  settlement  as  t,  c<HiditioD  precedent 
to  maintaining  the   suit. 

Pattison   V.   Seattle,   R.   &   S.   R.   Co,   84 

Wash.  370,  35  L.R.A.(N.S.)  600,  118  Pat 
iOB9;  Louisville  &  N.  R.  Co.  v.  McElroy. 
100  Ky.  153,  37  S.  W.  844 ;  Hill  v.  Northern 
P.  R.  Co.  51  C.  C.  A.  544,  113  Fed.  914; 
Price  V.  Connara,  7T  C.  C.  A.  17,  146  Fed. 
.lOS;   Heck  v.  Missouri  P.  R.  Co.  147  Fed. 

Where  the  fraud  or  misrepresentation 
complained  of  goes  to  the  nature  or  value 
of  the  consideration  only,  the  release  is  not 
TQid,  but  voidable  irierely,  and  it  cannot  be 
revoked   in   an   action   at  law  for  damages. 

Smith  V.  St.  Louis  &  S.  F,  R.  Co.  112 
Misa.  878,  73  So.  801;  Shampeau  v.  Con- 
necticut River  Lumber  Co.  42  Fed.  760; 
Perry  t.  M.  O'Neill  4  Co.  78  Ohio  St.  200, 
85  N.  E.  41;  Moline  Plow  Co.  v.  Boat- 
wick,  15  N.  D.  85B,  109  N.  W.  923;  Pacific 
Mut.  L.  Ins.  Co.  v.  Webb,  84  C.  C.  A.  603, 
157  Fed.  155,  J3  Ann.  Cat.  762;  Kosztelnik 
V.  Bethlehem  Iron  Co.  91  Fed.  808;  Con- 
nor ».  Dundee  Chemical  Works,  50  N.  J. 
L.  257,  12  Atl.  713;  Hill  v.  Northern  P. 
R.  Co.  104  Fed.  754,  J13  Fed.  914;  Vam- 
dervelden  v.  Chicago  ft  N.  W.  R.  Co.  61 
Fed.  54;  Illinois  C.  R.  Co.  v.  Welch,  52  III. 
183,  4  Am.  Bep.  593;  UcMahon  v.  Flum- 
mer,  6  Dak. -12,  50  N.  W.  480;  Chicago, 
R.  I.  ft  P.  R.  Co.  r.  Lewis,  109  IlL  120; 
Hartley  v.  Chicago  ft  A.  R.  Co.  214  111. 
'78,  73"  N.  E.  398;  Whitney  ft  S.  Co.  v. 
OHourke,  172  111.  177,  50  N.  E.  243; 
Homuth  V.  Metropolitan  Street  R.  Co.  129 
Mo.  629,  31  S,  W.  903;  Hancock  v.  Black- 
well,  139  Mo.  440,  41  8.  W.  205. 

If  the  promise  made  by  a  party  to  a  con- 
tract is  one  that  be  can  be  compelled  to 
perform,  or  pay  damages  for  his  failure, 
there  is  no  element  of  fraud  involved,  and 
whether  the  promise  was  made  with  or 
without  intention  to  perform  is  immate- 
rial. 

12  Cyc.  13;  Tamlyn  v.  Peterson,  15  N. 
D.   488,   107   N.   W.    1081. 

Mr.  N.  J.  Bothne,  for  respondent: 

It  was  unnnecessary  to  return  or  tender 
the  cunnideration  as  a  prerequisite  to  the 
maintenance  of  the  action  for  damages. 

Clark  V.  Northern  P.  R.  Co.  36  N.  D. 
603,  L.R.A.1917E,  399,  162  N.  W.  408; 
Hedlun  V.  Holy  Terror  Min.  Co.  18  S.  D. 
261,  92  N.  W.  31;  O'Brien  v.  Chicago,  M. 
ft  St.  P.  R.  Co.  89  Iowa,  844,  67  N.  W. 
425;  Pattison  v.  Seattle,  H.  ft  S.  R,  Co. 
64  Wash.  370,  35  L.K..A.(N.S.)  tiOO,  IIH 
Pac.  1089;  Girard  v.  St.  Louis  Car  Wheel 
Co.  48  Mo.  App.  79.  123  Mo.  358,  25  L.R.A. 
514,  45  Am.  St.  Bep.  556,  27  S.  W.  648; 
Jfarple  v.  Minneapolis  ft  St,  L.  R.  Co.  115 
Minn.  282,  132  N.  W.  333,  Ann.  Cas.  1912D, 
1082;   Jaques  v.    Sioux  City  Traction   Co. 
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124  Iowa,  257,  99  N.  W.  1089;  Jee*  t. 
A.  Y.  McDonald  Mfg.  Co.  179  Iowa,  193, 
181  N.  W.  82;  Bowq  v.  Gage,  127  Wi?. 
246,  115  Am.  St.  Rep.  1010,  108  N.  W. 
1074;  Missouri  P.  B.  Co.  v.  Goodholm,  01 
Kan.  758,  60  Pac.  1068 ;  Northwestern  Mat. 
L.  Ins.  Co.  V.  Woods,  54  Kan.  683,  39  Pae. 
189;  Chicago,  R.  T.  A  P.  R,  Co.  v.  Dorle, 
18  Kan.  58;  St  Louis,  I.  M.  ft  S.  R.  "Co. 
V.  Brown,  73  Ark.  42,  83  S.  W.  332,  3  Ann. 
Cas.  E73;  St.  Louis,  I.  M.  ft  S.  H.  Co. 
V.  Sandidge,  81  Ark.  Z64,  99  S.  W.  68; 
St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  HamLright, 
87  Ark.  614,  113  S.  W.  803;  Mvricfc  v. 
Jacks,  33  Ark.  4SS;  Chicago,  R.  I.  ft  P. 
R.  Co.  v.  Lewis,  109  HI.  120;  Indiaua,  D. 
ft  W.  R.  Co.  v.  Fowler,  201  111.  152,  94  Am. 
St.  Rep.  168,  68  N.  E.  394;  Spring  Vallev 
Coal  Co.  V.  Bulls,  213  111.  341,  72  S. 
E.  1061;  Quincy  Horse  R.  ft  Carrying  Co. 
V.  Omer,  109  111.  App.  238;  Jones  ▼.  Ala- 
bama ft  V.  R.  Co.  72  Miss.  22,  IS  80.  379; 
Brown  V,  Norman,  65  Miss.  369,  7  Am.  St. 
Rep.  863,  4  So.  293;  Genest  v.Odell  Mfg. 
Co.  76  N.  H.  386.  74  Atl.  593;  Qalveston, 
H.  ft  8.  A.  R.  Co.  V.  Cade,  —  Tex.  Civ. 
App.  — ,  93  S.  W.  124;  International  ft 
O.  N.  R,  Co.  V.  Sbuford,  38  Tes.  Civ.  App. 
251,  81  S.  W.  11B8;  Jones  v.  Gulf,  C.  i 
S.  F.  R.  Co.  32  Tex.  Civ.  App.  198,  73  S- 
W.  1082;  The  Oriental  v.^Barclay,  16  Tes. 
Civ.  App.  193,  41  S.  W.  117;  Bjorklund  v. 
Seattle  Electric  Co.  36  Wash.  439,  77  Pac 
727.  1  Ann.  Cas.  443.  17  Am.  Neg.  Rep. 
139;  KJey  v.  Healy.  127  N.  Y.  655,  28  N. 
E.  593;  AUerlon  v.  Allerton,  60  N.  Y.  670; 
Meyer  v.  Haaa.  128  Cal.  580,  68  Pac.  1042; 
Butler  V.  Richmond  ft  D.  R.  Co.  88  Ga.  594, 
15  8.  E.  868;  Roberts  v.  Colorado  Springs 
ft  L  R.  Co.  46  Colo.  188,  101  Pac  59;  Mc- 
Giil  V.  Louisville  ft  X.  R.  Co.  114  Ky,  35S. 
70  8.  W.  1048;  Bliss  V.  New  York  C.  ft 
H.  R.  R.  Co.  160  Mass.  447.  39  Am.  St. 
Rep.  504,  36  N.  E.  65;  St.  Louis  ft  S.  F. 
R.  Co,  T.  Ripbards,  23  Okla.  256.  23  L.R.A. 
(N.R,)  1032,  102  Pac,  n2;  Ellison  v.  Bean- 
nabia.  4  Okla.  347.  46  Pac.  477;  Georgia 
Home  Ins.  Co.  v.  Roacnfield,  37  C.  C.  A. 
98,  95  Fed.  358;  Hayes  v.  Atlanta  ft  C. 
Air  Line  R.  Co.  113  N.  C.  125,  55  S.  F.. 
437,  10  Ann.  Caa.  737;  Croasen  v.  Murphv, 
31  Or.  114,  49  Pac.  858;  Sisson  v.  Hill. 
18  B,  I.  212,  21  UR.A.  206,  26  AtL  196; 
Knoxville,  C.  0.  ft  I*  R.  Co.  v.  AculT,  IS 
Tenn.  26,  20  S.  W.  348. 

The  release  was  not  only  voidable  for  par- 
tial failure  of  con  li deration,  but  was  void- 
able on  the  ground  of  actual  fraud. 

Tamlyn  v.  Peter9.)n,  ITi  N.  D.  48B,  107 
N.  W.  1081;  Pollard  v.  McKenncv,  09  Xpl,. 
742,  96  N.  W.  879,  101  N.  W.  9;  Cemv 
V.  Paiton  ft  G.  Co.  78  Neb.  134,  10  L.R.A. 
(N.8.)  640,  110  N.  W.  882;  Lawrance  v. 
Gayette,  78  Cal,  120,  12  Am.  St.  Rep.  29. 
I  20  Pac.  382,  17  Mor.  Mia.  Rep.  169;  Lang- 
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tej  V.  Rodriquez,  122  Cal.  380,  06  Am.  St. 
Rep.  70,  55  Pae.  406;  Gitard  v.  St.  Louia 
Car  Wheel  Co.  40  Mo.  App,  7ft;  Clark  v. 
Northern  P.  R,  Co.  36  N.  D.  .503,  L.R.A. 
11I17E,  30fl.  102  X.  W.  40C;  Viallet  v.  Con- 
solidated R.  4  Power  Co.  5  T.:.R.A.(N,S.) 
ms  and  note.  30  Utah,  200,  R4  Pac.  406; 
Haighv.Wliite  WayLeundry  Co.  50  L.R.A. 
(X.S.)  lOai  and  nute,  104  Iowa,  143,  145 
X.  \V.  473;  JftcoVson  v.  Chicago,  M.  &.  St. 
r.  R.  Co.  132  Minn.  470,  I..R.A,1910D,  144, 
3.-.0  X.  W.  251,  Ann.  Cas.  1S18A,  356; 
Christianson  v,  (.'hicayo,  .St.  P.  M.  k  0.  R. 
Co.  67  Minn.  04,  CI)  X.  W.  640.  Ifl  Am. 
Neg.  CaB.  314;  Petterson  v.  Butler  Bros. 
123  Minn.  610,  144  N.  W.  407;  Luited  v. 
Chicago  &  N".  W.  R.  Co.  71  Wis,  301,  36 
X.  W,  3.i7;  Miller  v.  Spokane  International 
Tt.  Co.  82  Wash.  170,  143  Pac.  081;  Bearden 
V.  St.  Lonis,  I.  M.  A,  S.  R.  Co.  103  Ark.  341, 
146  S.  W.  881;  34  Cyc.  1058;  Pierson  v. 
Kingman  Mill.  Co.  01  Kan.  775,  130  Pac. 
:)04;  Uouaton,  S,  *  G.  Co.  v.  Bain,  167 
Ky.  023,  183  S,  W.  ,765;  St.  Louis  4  S. 
K,  R.  Co.  V.  Nichols,  39  Okla.  522,  136 
I'ac.  150;  Woods  v.  VVikstfom,  67  Or.  ESI, 
135  Pac.  182;  RuBBell  v.  Dayton  Coal  &  I. 
Co.  lOli  Tenn.  43,  70  S.  W.  1;  Kelly  v. 
<";hicago.  R.  I.  &  P.  R.  Co.  138  Iowa,  273, 
128  Am.  St.  Rep.   106,  114  N.  W.  536. 

The  release  was  a  natter  at  defense,  and 
it  wan  improper  to  anticipate  such  deFetise 
nnd  set  fhc  same  up  in  the  complaint. 

Trotter  v.  Mutual  Reserve  Fund  Life 
A:.^i>.  9  S.  D.  506,  62  Am.  St.  Rep.  887, 
70  X.  W.  843;  Hedlun  v.  Holy  Terror  M3n. 
Co.  16  S.  D.  261,  02  N.  W.  31. 

The  respondent  may  show  that  the  re- 
lease wa8  obtained  by  fraud,  without  rais- 
ing the  question  by  a  reply,  no  reply  being 
iiei-essary  under  the  atatut«. 

Ltod  v.  Plankinton  Bank,  15  8.  I).  400, 
SO  N.  W.  1017. 

CbrlBtlsnson,  J.,  delivered  the  opinion 
«f  the  court: 

The  plaintiff  was  employed  by  the  de- 
fendant as  a  section  laborer.  On  or  about 
October  5,  1S16,  while  in  such  employ,  he 
was  injured  by  being  thrown  from  a  motor 
car.  This  action  was  brought  by  plaintiff 
to  recover  damages  in  the  sum  of  $2,075, 
allied  to  have  been  instained  by  him  by 
reason  of  the  injury  then  received.  The 
defendant,  by  answer,  alleged  affirmatively 
that  plaintiff,  for  a  valuable  consideration 
paid  to  bim  by  the  defendant,  settled  and 
adjusted  all  claims  and  demands  against 
the  defendant  on  account  of  the  alleged 
«auGe  of  action  set  forth  In  the  complaint, 
and  fully  released  and  discharged  tJie  de- 
fendant from  all  liability  thereon. 

The  evidence  shows  that  some  time  after 
the  accident  the  defendant's  claim  agent, 
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one  Mulcahy,  entered  into  negotiations  with 

the  plaintiff  with  the  result  that  plaintiff 
executed  the  following  written  release: 

Know  all  men  by  these  presents,  that,  in 
consideration  of  the  sum  of  three  hundred 
seventy-five  and  no/100  dollars,  to  me  in 
hand  paid  by  the  Great  Northern  Railway 
Company,  the  reeeipt  whereof  is  hereby  ac- 
knowledged, have  released,  acquitted  and 
discharged,  and  do,  by  these  presents,  Te- 
les r^c.  acquit  and  discharge  said  railway 
company,  its  successors,  and  assigns  of 
and  from  any  anil  all  liability,  causes 
of  action,  costs,  charges,  claims  or  de- 
mands of  every  name  and  nature,  in 
any  muinar  arising  or  growing  out  of, 
or  to  arise  or  grow  out  of  personal 
injuries  received  by  me,  at  or  near  New 
Rockford,  in  the  state  of  North  Dakota, 
on  or  about  the  Sth  day  of  November, 
1915,  while  acting  aa  a.  section  laborer, 
I  met  with  an  accident  and  sustained  per- 
sonal injuries,  or  arising  or  to  arise,  out 
of  any  and  all  personal  injuries  sustained 
by  me  at  any  time  or  place  while  in  the 
employ  of  said  railway  company  prior  to  the 
date  of  these  presents. 

No  promise  of  further  employment  has 
been  made  to  me  by  said  railway  company 
as  part  consideration  of  this  settlement  and 
release,  or  otherwise. 

In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  this  27th  day  of  Decem- 
ber, A.  D.   1015.  Mike  Swan. 

_  ,    f  E.   M.  Watson, 

In  presence  of,  I  J,    j.,  Mukahy. 

At  the  time  of  the  execution  of  the  re- 
lease, the  claim  agent  delivered  to  plaintiff 
a  draft  for  $375,  on  the  treasurer  of  the 
railway  company.  The  plaintiff  indorsed 
and  cashed  the  draft  at  one  of  the  local 
banks,  and  received  $376  in  cash.  The 
draft  was  duly  paid  by  the  defendant  in 
r^ular  course  of  buaineas.  The  plaintiff 
retained  the  money  received,  and  has  never 
returned  or  offered  to  return  it  to  the  de- 
fendant. 

The  witnesses  all  agree  that  during  the 
negotiations  between  the  plaintiff  and  the 
claim  agent  something  was  said  with  re- 
spect to  plaintiff  being  continued  in  defend- 
ant's employ,  but  they  differ  as  to  what  was 
said.  '  They  agree  that  plaintiff  stated  that 
he  wanted  employment,  and  objected  to  the 
clause  in  the  release,  which  stated  that  no 
promise  of  future  employment  had  been 
made  to  him  l^  the  railway  company.  They 
also  agree  that  the  claim  agent  stated  that 
he  could  not  permit  this  clause  to  be  strick- 
en out,  as  the  company  would  not  accept 
the  release  unless  it  contained  this  clause. 
The  plaintiff,  however,  claim  that  the  claim 
agent  promised  that  notwithstanding  such 
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clause  the  defendant  would  give  plaiotiS 
ft  Bteod;,  light  job  as  long  as  he  could  ivork; 
that  it  was  by  reason  of  and  in  reliance 
upon  thia  promiee  and  repreeentation  that 
he  signed  the  release;  and  that  lie  would  not 
have  signed  it  unleea  such  representation 
had  been  made.  The  claim  agent,  on  the 
other  hand,  contends  that  be  made  no  prom- 
ise that  defendant  would  retain  plaintiff  in 
its  emplo}*,  but  merely  stated  that  he  (the 
riaim  agent)  would  use  bis  personal  in- 
fluence to  procure  such  job  for  the  plain- 
tiff. 

Tlie  court  submitted  to  the  jurj,  among 
others,  the  question  whether  the  defendant, 
with  intent  to  deceive  the  plaintiff,  induced 
him  to  execute  the  release  by :  ( 1 )  A 
promise  made  without  any  intention  of  per- 
forming itj  or  (2)  any  other  act  fitted 
to  deceive.  Oomp.  Laws  1B13,  g  5849.  He 
jury  Tetumed  a  verdict  in  favor  of  the 
plaintiff  for  SI,284.  Judgment  was  entered 
pursuant  to  the  verdict,  and  defendant  «p- 

Tlie  record  shows  that  the  defendant,  at 
tlie  close  of  the  testimony,  moved  for  a. 
directed  verdict  of  dismissal,  on  the  ground, 
among  others,  that  plaintiff  had  failed  to 
return  or  tender  a,  return  of  tlie  considera- 
tion received,  and  consequently  rould  not 
maintain  the  action.  Error  is  predicated 
upon  the  denial  of  this  motion.  Defend- 
ant contends  that  plaintiff  cannot  main- 
tain the  present  action  without  first  hav- 
ing restored  or  tendered  to  the  defendant 
the  moneys  received  from  the  defendant  aa 
consideration  for  the  execution  of  the  re- 
in our  opinion  defendant's  contention  is 
correct,  and  must  be  sustained.  It  is  ele- 
mentary that  parties  not  under  any  disabil- 
ity to  contract  may  enter  into  a  valid 
agreement  for  the  settlement  of  a  contro- 
versy between  them.  The  right  to  compro- 
mise controversies  ie  recognized  by  the  laws 
of  this  state.  The  only  restriction  placed 
on  sucb  right  is  that  certain  public  offenses 
oannot  he  compromised,  Comp.  Laws  1913, 
§  11,077.  A  compromise  and  settlement, 
wlieu  full  and  complete  and  fairly  made, 
operates  as  a  merger  of  and  bars  all  right 
to  recovery  on  the  claim  or  cause  of  action 
included  therein.  9  Cyc.  616.  In  other 
words,  the  compromise  agreement  is  sul>- 
ititut^d  for  the  pre-existing  claim  or  right. 
The  riglitfl  of  the  parties  are  measured  and 
limited  by  the  agreement.  A  compromise 
stands  upon  the  name  footing  as  other  eon- 
tracts.  Either  party  may  maintain  suit 
to  enforce  it,  and  if  procured  by  fraud  the 
defrauded  party  may  rescind  it,  if  he  elects 

Under  the  laws  of  this  state,  a  party  to 
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a  contract  may  exUnguisb  the  ^iime  by  re- 
scission in  the  following  cases  imlyi 

"1.  If  the  consent  of  the  party  re>i<'inding, 
or  of  any  party  jointly  contracting  with  him 
was  given  by  mistake  or  obtained  throu^ 
duress,  menace,  fraud  or  undue  infiueoce 
exercised  by  or  with  the  connivance  of  the 
party  as  to  whom  he  rescinds  or  of  any 
other  party  to  tiie  contract  jointly  interest- 
ed with  flutli  party.  2.  If  through  the 
fault  of  the  party  as  to  whom  he  rexciudAi 
the  consideration  for  his  obligation  falls 
in  whole  or  in  part.  3.  If  such  consider- 
ation becomes  entirely  void  from  any 
cause.  4.  If  such  consideration  before  it  is 
rendered  to  him  fails  in  a  material  respect 
from  any  cause;  or,  5.  By  consent  of  all 
of  the  other  parties."  Comp.  Laws  1813, 
S  SOU. 

But  "rescission  when  not  effected  by  con- 
sent can  be  accomplished  only  by  the  use. 
on  the  part  of  the  party  rescinding,  of  rea- 
sonable diligence  to  comply  with  tbe  follow- 
ing rules:  1.  He  niUBt  rescind  promptly 
upon  discovering  thu  facts  which  entitle  him 
tu  rescind,  if  he  is  free  from  duress,  men- 
ace, undue  influence  or  disability  and  is 
aware  of  his  right  to  rescind;  and,  2.  He 
must  restore  to  the  other  party  everythtn); 
of  value  which  he  has  received  from  him 
under  the  contract;  or  must  offer  to  restore 
the  same  upon  condition  that  such  party 
shall  do  likewise,  unless  ttie  latter  is  unable 
or  positively  refuses  to  do  so."  Comp. 
Iaws   1913,   g   6036. 

l^ese  statutory  provisions  seem  to  be 
decisive  of  this  case.  The  rules  announced 
are  plain  and  specific.  They  apply  to  all 
contracts.  They  permit  a  t>ereon  who  has 
been  defrauded  to  rescind  the  contract  to 
which  his  consent  was  obtained  by  fraud : 
but  in  order  to  rescind  he  must  restore  or 
offer  to  restore  the  consideration  received 
on  the  condition  that  the  otlier  party  shall 
do  likewise,  unless  the  latter  is  unable  or 
positively  refuses  to  do  so.  These  ruleii 
are  largely  codifications  of  the  common-law 
rules,  and  are  founded  upon  elementary 
principles  of  justice.  "One  who  has  been 
led  into  a  contract  upon  wliich  he  has  re- 
ceived something  of  value  cannot  ignore  the 
contract,  however  induced,  and  proceed  in 
a  court  of  law  as  if  the  relations  of  the 
parties  were  wholly  unaffected  thereby.  He 
cannot,  while  retaining  its  benefits,  and 
thus  affirming  the  contract,  treat  it  as 
aa  though  it  did  not  exist.  'He  cannot 
treat  it  as  good  in  part  and  void  in  part, 
but  muat  affirm  or  avoid  it  as  a  whole.' " 
Home  Ins.  Co.  v.  Howard,  111  Ind.  544, 
13  N.  E.  104.  A  contract  induced  by  fraud 
is  voidable  at  the  (.ption  of  Ihe  defrauded 
party.  He  has,  upon  discovery  of  the  deceit, 
the  option  of  either  rescinding  or  aflirmiiig 
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the  transaction.  He  must  do  one 
other.  He  cannot  do  both.  He  cannot 
iTScind  in  part  and  affirm  (he  remainder. 
Ciiild  V.  More,  ?2  N.  D.  432,  455,  155  N,  W. 
44.  He  cannot  at  the  same  time  be  per- 
mitted to  abrogate  the  contract  and  retain 
the  henefi*s  he  has  received  under  it. 
Beare  v.  Wright.  14  N.  D.  26,  31, 69  KR.A. 
409,  103  N.  W.  632,  8  Ann.  Caa.  1067; 
Black.  Kctcission  &  Cancelation,  5S  661  et 
aeq.  If  he  desires  to  rescind,  he  must 
ply  with  the  provisions  of  the  Btattite,  and 
restore  or  tender  what  he  haB  received  as 
conaideration  for  the  contract, 
dition  tliat  the  other  party  shall  do  like- 
wise, unless  the  latter  it  nnable  or  posi- 
tively refuses  to  do  so. 

To  "rescind"  ia  to  abrogate,  annul,  avoid, 
or  cancel^in  other  words,  to  undo — a  con- 
tract. "The  term  (reseisaion),"  aays  Biih- 
op  (Bishop,  Contr.  g  679),  "denotes  the 
avoiding  of  a  voidible  contract."  The  word 
"rescission"  has  a  well-deflned  meiining 
Iftw,  and  includes  the  idea  of 
of  both  parties  to  their  status  quo,  and 
return  by  each  to  the  other  of  the  con- 
sideration given  and  received.  4  Words  t 
I^rases,  2d  Series,  328.  As  was  said  by 
this  court  in  Rayrannd  v.  Edelbroek,  16 
N.  D.  231,  ]07  N.  W.  194:  "Reacisaion 
of  a  contract  is  the  act  of  canceling  it  by 
restoring  the  conditions  exiatinjf  immediate- 
ly before  it  was  made.  Rescission  is  effect- 
ed by  each  party  returning  to  the  other 
what  has  been  received  pursuant  to  the 
contract,  or  its  equivalent-" 

Not  only  is  the  party  who  seeks  to  he 
wlieved  from  a  contract  voidable  for  fraud 
requited  to  put  the  other  party  back  in  his 
original  position,  bnt,  ordinarily,  "the  con- 
tract can  only  be  rescinded  where  it  is 
possfble  to  put  the  partiea  back  in  their 
oricinal  position  and  with  their  original 
rights."  9  Cye.  437,  438.  A  contract  in- 
duced by  fraud  "is  voidable,  not  because 
of  any  supposed  pecuniary  damage  don* 
to  the  defrauded  party,  but  because  the 
consent  of  the  latt«r  was  not  free."  Beare 
T.  Wright,  14  N.  D.  26,  69  L.R.A.  400,  103 
N.  W.  6.12,  g  Ann.  Cas.  1067;  Crane  &  O.  Co. 
V.  Sykcston  School  Dist.  36  N.  D.  254,  269. 
162  N.  W.  413.  And  such  voidable  contract 
does  not  become  binding  upon  the  defrauded 
party  unless,  with  knowledge  of  the  fraud, 
he  ratiBes  or  affirms  it.  In  case  of  rescis- 
sion, "the  contract  oeaaes  to  exiat  for  any 
purpose,  and  the  parties  stand  in  the  same 
position  as  though  it  had  never  been  made, 
and  hence  it  la  necessary  that  they  be 
placed  in  the  same  position  in  which  they 
were  before  the  Iransaction  took  place. 
Therefore  the  party  defrauded,  in  auch  case, 
is  entitled  to  recover  back  whatever  con' 
aideralion   he   parted   with;    but    be   must' 
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also  return  or  offer  to  return  to  the  other 
party  whatever  he  received.  In  case  of 
affirmance,  he  retains  what  he  received,  snd 
is  entitled  to  be  eompensated  for  the  dam- 
ages he  sustained  by  reason  of  the  false 
representation.  That  is,  the  wrongdoer 
will  be  compelled  to  pa?  damages  equal 
to  the  difTerence  in  value  between  what  he 
gave  and  what  he  represented  he  would  give. 
The  transaction  may  be  afHrmed 
citheT  expressly  or  by  implication."  And 
"a  peiBon  who  retains  as  bis  own  the  prop- 
erty which  he  received  in  the  transaction 
will  necessarily  be  deemed  the  owner  tberiv 
at,  and,  having  elected  to  assume  the  posi- 
tion of  owner,  will  be  compelled  to  abid« 
by  the  election  made,  and  to  be  not  only 
invested  with  the  rights  and  prerogatJTee, 
but  also  burdened  with  the  duties  and  lia- 
bilities, incident  to  such  ownership.  Hence, 
in  such  case  the  measure  of  damages  for 
the  fraud  and  deceit  practised  upon  him  ie 
very  properly  predicated  upon  the  basis 
that  the  defrauded  party  is  the  owner  of 
the  property,  aad  therefore  his  damage  is 
equal  to  the  difference  in  value  between  the 
property  he  received  and  what  he  would 
have  received  if  the  representations  had 
been  true."  Guild  v.  More,  32  N.  D.  432. 
464,  4S5,  155  N.  W.  48. 

"It  is  well  settled  by  repeated  decisions 
of  this  court,"  said  the  Supreme  Court  of 
the  United  States  (Shappirio  v.  Goldberg, 
102  U.  B.  232,  48  L,  ed.  419,  24  Snp.  Ct. 
Rep.  260,  "that,  where  a  party  deaires  to 
rescind  upon  the  ground  of  misrepresenta- 
tion or  fraud,  he  must,  upon  the  discovery 
of  the  fraud,  announce  his  purpose  and  ad- 
here to  it.  If  he  continues  to  treat  the 
property  as  his  own,  the  right  of  rescission 
ia  gone,  and  the  party  will  be  held  bound 
by  the  contract.  Grymes  v.  Sanders,  93  V. 
S.  66,  23  L.  ed.  798,  10  Mor.  Min.  Rep.  445; 
McLean  v.  Clapp.  141  U.  S.  428,  36  L.  ed. 
804,  12  Sup.  Ct.  Rep.  29.  In  other  words, 
whoi  a  party  discovers  that  be  bos  been 
deceived  in  a  transaction  of  this  characterr 
he  may  resort  to  an  action  at  law  to  re- 
cover damages,  or  he  may  have  the  trans- 
action set  aside  in  which  he  has  been 
wronged  by  the  reseisaion  of  the  contract. 
If  be  chooae  the  latter  remedy,  he  must 
act  promptly,  'announce  his  purpose  and 
I  it,'  and  not  by  acts  of  ownership 
continue  to  assert  right  and  title  over  the 
property  as  though  it  belonged  to  him." 

We  are  aware  of  no  rule  or  reason  which 
would  justify  us  in  refusing  to  apply  these 
rules  in  dealing  with  compromises  and  re- 
leases. We  believe  that  they  are  fully  as 
applicable  to  these  as  to  other  contracts. 
See  Urti  T.  New  York  0.  *  H.  R.  R.  Co. 
137  App.  Div.  404,  121  N.  Y.  Supp.  87»i 
Duquette  t.  New  York  G.  &  H,  B.  H.  Co. 
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13r  App.  Div.  412,  121  N.  Y.  Supp.  87 
StroDg  V.  Strong,  102  N.  Y.  d»,  5  N. 
790;  Home  Ini.  Co.  t.  Howard,  BuprK. 

Respondent  has  cited  several  casea  in  bi 
port  of  the  general   propoeition  that  It 
unneeessaTy   to   rctiim   or   tender   the  c< 
oideration   received   for   a  release   obtained 
hy   fraud,  as  a  condition   precedent  to 
maintenance   of    a   Huit   for   damages,    but 
that  the  amount  received  may  be  deducted 
from  the  verdict,  if  one  ia  obtained  against 
the  defendant.     The  decisions  cited  by  the 
respondent  are  by  no  means  the  only  ju- 
dicial  expressiona  upon   the   subject.     On 
the  contrary,  there  is  a  square  oonflict  In 
the  decisions.     A  large,   and   probably  the 
larger,   number    of    modem    decisions    an- 
iiouDce  %  doctrine  contrary  to  that  contend- 
ed  for  by  respondent,  and  support  a.  rule 
in  harmony  with  the  conclusions  we  have 
reached  in  applyini^  the  provisions  of  i 
statute.      See    34    Cyc.    1071;    Charron 
Northwestern    Fuel   Co.   140   Wis.   240,   49 
L.R.A.(N.S.t    162,   134   N.   W.   1049.   Ann. 
CsB.    1913C,   939;    Bums   t.   Beading.    138 
Jfich.  501,  15B  N.  W.  470. 

As  already  stated,  a  release  Is  a  contract, 
and  where  a  person  with  full  understand- 
ing of  the  character  and  nature  of  the  in- 
strument executes  a  release,  and  receives 
a  consideration  therefor,  there  Is  no  more 
reason  why  he  should  be  excused  from  re- 
turning or  tendering  a  return  of  the  con- 
sideration received,  thsn  in  other  cases 
where  a  rescission  is  nout^ht. 

"It  is  elempntarv,"  said  Corliss,  Ch.  J. 
(McOlynn  v.  Scott",  4  N.  D.  18,  21,  SS  N. 
W.  4«2),  "that  the  courts  look  with  the 
highest  favor  upon  every  honest  adjustment 
of  private  dilTerenees."  For  compromises 
and  settlements  tend  t«  diminish  litiga- 
tion and  promote  the  repose  of  society. 
And  "the  law  loves  peace,  and  hates  dis- 
sensions end  turmoils,  .  .  .  and  all  its 
policy  and  maxims  ore  against  their  being 
revived  or  unnecessarily  prolonged."  Ker- 
theval  T.  l>oty,  31  Wis.  476,  484. 

The  doctrine,  announced  by  some  of  the 
courts,  and  for  which  respondent  contends, 
would  distinctly  tend  to  discourage  and  pre- 
vent the  compromise  of  controversies,  and 
to  increase  litigation.  Under  the  rule  con- 
tended for,  a  party  who  has  compromised  a 
disputed,  unliquidated  claim  may  retain 
the  money  received  under  the  compromise 
agreement  and  prosecute  an  action  upon 
tbe  claim  which  formed  the  subject  of  the 
compromise  agreement.  In  fact,  he  may 
use  tbe  very  moneys  wbicb  be  received  as 
a  consideration  for  the  compromise,  to  pro- 
acute  tbe  subsequent  action.  He  ia  per- 
mitted to  deny  the  validity  of  a  contract, 
and  at  tbe  same  time  retain  the  benefits 
L.R.A.1S1SF. 


which  he  has  received  under  it.     The  rule 
contended    for     seem  a     illogical     end     un- 

As  was  well  said  by  the  supreme  court 
of  Kentucicy  in  Louisville  4.  N.  R.  Co.  v. 
McElroy,  100  Ky.  153.  37  8.  W.  844: 
''Either  tbe  company  paid  the  money  to 
avoid  the  risk  of  a  greater  damage  being 
awarded  against  it  in  the  event  of  litiga- 
tion, or  it  paid  the  money  in  the  belief  that 
tbe  expense  of  the  litigation,  though  it  de- 
feated a  recovery,  would  amount  to  ai 
much  or  more  than  the  sum  paid.  It  sought 
to  buy  its  immunity  from  damages  and  ex- 
pense of  having  the  question  of  its  liability 
determined.  It  is  not  reasonable  to  sup- 
pose that  the  company  would  have  paid 
the  money  if  the  right  of  the  plaintiff  still 
existed  to  maintain  his  action  upon  the 
original  cause  of  action.  There  is  no  pre- 
tense that  the  company  paid  its  money 
as  a  credit  on  its  supposed  liability.  It 
paid  it  to  extinguish  its  liability,  it  aueb 
existed.  If.  upon  the  trial  of  the  case,  tbe 
verdict  had  been  for  tbe  company,  becauee 
the  injury  was  not  the  result  of  the  gross 
negligence  of  tbe  foreman  or  tbe  party  op- 
erating the  engine,  then  the  plaintiff  would 
have  the  money  and  the  company  tbe  ex- 
pense of  the  litigation  vhieb  it  sought  to 
avoid,  and  the  court  powerless  to  enforce 
a  return  of  the  money.  This  statement  il- 
lustrates the  correctness  of  the  well-recog- 
nized rule  which  requires  a  repayment  or 
a  tender  of  the  money  before  bringing  the 

Some  courts,  while  recogniEing  tbe  cor- 
rectness of  tbe  general  rule  that,  in  order 
to  effect  rescission,  the  rescinding  party- 
must  place  the  other  party  in  statu  quo  by 
returning  or  tendering  a  retnm  of  whatever 
consideration  be  has  received  under  the 
agreement,  and  the  applicability  of  thii^ 
rule,  to  compromises  and  releases,  have 
also   recognised   certain   exceptions   to    the 

Thus,  it  has  been  held  that  the  considers 
tion  need  not  be  returned  in  order  to  etTect 
a  rescission  and  entitle  the  defrauded  party 
to  msintain  an  action  upon  the  original 
claim:  (1)  Where  a  tender  would  have 
been  useless,  or  where  the  thing  is  utterly 
worthless;  (2)  where  there  may  be  a  sev- 
erance of  one  part  of  the  contract,  in  which 
event  a  partial  rescission  is  aometimea  al- 
lowed in  the  interests  of  justice;  (3)  where 
tbf  plaintiff  was  entitled  to  receive  tbe  con- 
sideration, irrespective  of  the  *r-eeat  gal 
by  its  delivery  to  him,  as  where  the  liabili- 
ty of  the  debtor  and  tbe  amount  of  the 
claim  are  conceded,  and  tbe  creditor  agrees 
to  ri'iease  upon  receiving  payment  of  an 
amount  less  than  what  ia  conceded  to  be 
due;    (4)   where  the  very  existence  of  the 
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coniproniise  or  release  ia  deiiieJ,  and  there 
waa  in  fatt  ao  contract  creati'd,  as  where 
a  relmw  ia  misread  to  tlie  releasor,  or 
where  there  is  a  Bubstitution  of  one  paper 
for  another,  or  ivliere  e,  party  is  tricked 
into  signing  an  instrument  which  lie  did 
not  intend  to  execute. 

The  cases  which  fall  within  the  fourth 
exception  proceed  upon  the  theory  that  the 
effect  of  fraud  upon  a  contract  ami  the 
rights  and  obligations  arising  thereunder, 
including  the  necessity  of  returning  the 
consideration,  depend  upon  the  nature  of 
the  fraud.  TJieae  eases  divide  fraud  into 
classes:  (1)  One  class  of  fraud  goes  to 
the  very  existence  of  the  contract,  as  where 
a  release  is  misread  to  the  releasor,  or 
where  one  paper  is  surreptitiously  eubati- 
tuted  lor  another,  or  where  a  party  is 
tricked  into  signing  an  instrument  which 
he  did  not  intend  to  execute.  In  such  casi;B 
the  minds  of  the  parties  did  not  meet 
upon,  and  there  was  no  conaent  whatever 
by  the  defrauded  party  to,  the  ultimate 
propositions  purported  to  be  covered  by  the 
contract,  and  the  consideration  received  by 
the  defrauded  party  was  not  rpieivcd  for 
eoneenting  to  the  terms  of  the  allegeil  con- 
tract, but  for  his  consent  to  entirely  dif- 
ferent proponitions.  In  such  cases,  it  is 
not  %  question  of  a  contract  voidable  be- 
cause the  consent  to  its  terms  was  not  free 
and  mutual,  but  there  wan  no  consent  what' 
ever.  In  other  words,  it  is  held  that  it  is 
not  a  question  of  a  contract  voidable  for 
fraud,  but  a  question  aC  no  contract  at  all. 
(2)  Another  species  of  fraud  goes  to  the 
representations  or  means  used  to  induce  a 
party  to  enter  into  the  contract.  In  such 
rases  the  party  knows  the  character  of  the 
instrument  which  he  signs,  and  intends 
when  he  signs  and  delivers  it  that  it  shall 
have  the  purpose  and  effect  which  the  law 
imputes  to  it.  In  such  cases,  the  minds  of 
the  parties  have  actually  met  upon  the  ul- 
timate propositions  contemplated  by  them 
and  evidenced  by  the  contract,  but  the  con- 
tract is  voidable  for  the  reason  that  the 
consent  of  the  defrauded  party  to  its  pro- 
visions  was  obtained  by  false  and  fraudu- 
lent representations,  such  as  false  state- 
ments as  to  the  nature  and  value  of  the 
consideration,  or  as  to  the  extent  of  his  in- 
juries, or  other  znaterial  matters.  The 
cases  referred  to,  which  recognize  and  dis- 
cuaa  this  distinction  between  the  two  class- 
es of  fraud,  hold  that,  witli  respect  to  the 
first  class,  it  ia  not  necessary  to  return  or 
offer  to  return  the  conHideration  before 
maintaining  an  action  upon  the  original 
claim,  but  that,  in  caaee  involving  fraud 
of  the  second  class,  the  consideration  niust 
be  returned  or  tendered  in  order  to  main- 
tain  an   action    upon   the  original    claim. 
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One  of  the  foremost  courts  in  the  country 

which  has  recognized  this  distinction  is  the 
supreme  court  of  Massachusetts,  and  this 
distinction  was  pointed  out  by  that  court 
in  the  case  of  Mullen  v.  Old  Colony  R.  Co. 
127  Mass.  86,  34  Am.  Rep.  341).  In  that 
i^ase,  the  court,  after  recogniiing  the  rulo 
that  it  was  necessary  to  return  the  consider- 
ation received  for  a  release  before  the  re- 
leasor might  institute  an  action  on  the 
original  demand,  says;  "The  principle  on 
which  these  decisions  rest  is  just;  but  it 
applies  to  those  cases  only'where  that  which 
was  received,  and  which  must  be  returned, 
was  the  consideration  of  the  contract  or 
settlement  which  the  receiver  intended  to 
make,  and  understood  that  he  was  matclog, 
and  which  he  seeks  to  avoid  by  reason  of 
fraudulent  practices  of  the  other  party, 
which  led  him  to  agree  to  its  terms.  It  does 
not  apply  to  cases  where  a  party  holds  out 
that  he  gives  the  consideration  for  one 
thing,  and  by  fraud  obtains  an  agreement 
that  it  was  given  for  another  thing." 

The  correctness  of  this  distinction  has 
been  questioned  hy  other  courts.  See  Rock- 
well V.  Capital  Traction  Co.  25  App.  D.  C. 
08,  4  Ann,  Gas.  849.  It  is  unnecessary  for 
us  in  this  case  to  either  approve  or  dis- 
approve of  these  holdings,  for  the  instant 
case  does  not  fall  within  any  of  these  ezcep- 

The  defendant  raised  the  question  of  the 
necessity  of  a  fender  or  restoration  of  the 
consideration  at  the  earliest  opportunity 
upon  the  trial,  and  continued  to  urge,  ft  nn- 
ti!  the  last.  There  is  nothing'  to  indicate 
that  an  offer  to  restore  the  eonsidcrnfion 
would  have  been  refused.  It  cannot  be 
said  that  a  tender  would  have  been  useless. 

In  this  case  the  compromise  affected  the 
right  of  action  only;  (here  was  no  room  for 
severance.  The  claim  involved  was  an  nn- 
liquiilatcd  one.  The  liability  of  the  defend- 
ant was  by  no  means  conceded.  The  ert- 
dence  shows  that  during  the  negotiations 
between  the  claim  agent  and  the  plaintiff 
different  offers  and  counter  offers  were 
made.  The  plaintiff  demanded  a  larger 
cash  consideration  than  was  11nall7  paid, 
and  the  claim  agent  offered  a  lesser  one. 
They  finally  agreed  upon  the  terma  of  the 
settlement,  and,  while  there  is  a  dispute  as 
to  some  of  the  terms,  there  is  no  dispute 
cs  to  tlie  amount  of  ca>^h  consideration 
agreed  upon,  Tt  is  undisputed  that  this 
was  fixed  at  $3T.~i,  and  that  it  was  paid  to 
the  plaintiff,  and  that  he  has  retained  it 
ever  since,  and  has  at  no  time  restored  or 
offered  to  restore  it  to  defendant. 

It  is  undisputed  that  at  the  time  plain- 
tiff received  the  mone^  he  executed  the  writ- 
ten release.  It  is  further  undisputed  that 
this  release  was  carefully  read  over  to  tha 
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plHiDtifF  before  lie  signed  it.  He  waa  not 
tlpcpiieii  as  to  its  contcuts  or  its  purpose. 
He  knew  that  itu  purpose  and  elTvct  wax 
ta  r^leAHC  und  diEeliar);e  hie  right  of  ac- 
tion aguinat  the  di'feddaut.  lie  signed  the 
very  instrument  which  he  intended  to  sign. 
If  his  signature  to  the  release  was  ob- 
tained by  means  of  fraud  and  deceit,  tbe 
law  afTords  him  ample  remedy.  However, 
he  lias  no  right  to  retain  that  which  he  re- 
ceived as  consideration,  and  repudiate  the 
remaiiider  of   the   contract. 

The  judgment  appealed  from  is  reversed, 
and  tbe  cause  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Grace,  J.; 

I  concur  in  the  result. 

Robinson,  J.,  concurring: 

This  is  a  peraonal  injury  case.  Defend- 
ant appeals  from  a  judgment  for  S1,2S4. 
As  a  section  hand  in  the  employ  of  defend- 
ant, plaintiff  was  on  a  gasolene  motor 
which  ran  into  an  open  switch,  so  he  was 
thrown  to  the  ground  and  severely  injured. 
Some  two  months  after  tbe  injury,  a  set- 
tlement was  made  with  defendant,  and  he 
signed  a  release  for  $375,  Hliioh  he  re- 
ceived and  retained.  It  is  olatnied  that 
in  part  consideration  for  the  release  the 
^'ompany  contracted  to  retain  the  plaintiff 
in  its  services  nt  some  easy  job,  and  then 
in  six  weeks  discharged  him  without  cause. 
It  tliat  be  true,  of  course  the  plaintiff  may 
recover  damages  for  the  discharge,  and  his 
right  of  action  is  not  barred  by  a  sharp 
clause  in  tbe  release  that  the  company  made 
no  promises  of  future  employment.  Defend- 
ant did  not  read  and  he  would  not  read 
the  lease,  and  it  does  not  bar  him  from 
recovering  damages  in  case  he  was  wrong- 
fully discharged. 

However,  it  is  certain  the  plaintiff  re- 
ceived $37 G,  and  for  that  sum  and  such 
promises,  if  any,  at  the  company  made  to 
bim,  he  knowingly  sijfocd  the  release  of 
any  claim  for  the  injury  and  he  received 
and  retained  $375,  Were  he  at  liberty  to 
do  that  and  then  to  sue  for  damages  in  the 
same  manner  as  if  he  had  never  made  a 
contract  of  release,  then  no  force  or  eHeet 
may  be  given  to  any  such  contract,  for  a 
'  settlement  and  release  amounts  to  nothing  if 
it  has  no  validity,  and  the  right  to  make 
a  valid  settlement  if  a  valuable  privilege. 
A  bird  in  the  hanii  is  worth  tno  or  three 
in  the  hush.  A  dollar  without  a  damage 
suit  is  worth  several  dollars  at  the  end 
of  the  suit. 

The  release  is  a  contract,  and,  under  the 
plain  words  of  the  statute,  the  plaintiff 
was  not  at  liberty  to  repudiate  it  without 
returning  or  offerin;;  to  return  the  conslder- 
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ation.  Were  it  otherwise,  a  party  injured 
might  accept  any  offer  as  a  settlement,  and 
then  bring  suit  for  damages  without  any 
risk  of  losing  the  money  received.  Then 
no  person  of  common  sense  would  pay  out 
good  money  tor  a  settlement  which  would 
only  put  him  at  ii  sure  and  certain  dis- 
advantage in  a  suit  for  damages.  To  every 
man  the  right  to  make  a  valid  contract  is 
of  great  value.  The  right  should  not  be 
denied  to  the  poor  and  illiterate  by  treat- 
ing them  as  children,  and  giving  no  force 
or  effect  to  their  contracts. 

The  questions  arising  in  regard  to  the 
pleadings  are  of  minor  importance.  If  the 
$375  had  been  returned  to  and  received  by 
the  company,  the  complaint  might  well  have 
ignored  the  settlement.  Otherwise,  the 
comploint  should  have  stated  the  contract 
of  release  and  the  grounds  of  rescission 
and  a  proper  offer  to  rescind  and  to  return 
the  purchase  money  with  payment  of  tbe 
same  into  court. 

Judgment  should  be  reversed  and  case 
dismissed. 

A  petition  for  rehearing  having  be«n  filed, 
ClirJstiansoii,  J.,  on  July  30,  1318, 
handed  down  the  following  additional  opin- 

PlaJntiff  has  filed  a  petition  for  a  re- 
hearing. In  such  petition  he  contends  that 
"the  statutory  provisions  referred  to  in 
the  opinion  as  to  the  nei-esaity  of  returning 
tbe  consideration  l>efore  suit  do  not  apply 
in  this  case,  but  apply  particularly  to  ac- 
and    cancelation     of 


We  are  unable  to  agree  with  thia  con- 
tention. These  statutory  provisions,  by 
their  express  terms,  apply  to  all  contracts. 
They  are  provisions  of  substantive  and  not 
of  adjective  law.  They  relate  to  the  right, 
and  to  the  remedy.  They  apply  not  only 
in  suits  for  rescission  or  cancelation  of 
contracts,  but  in  any  suit  wherein  the  ques- 
tion arises  whether  a  contract  has  been 
rescinded  or  rem  a  ins  effective.  It  aeems 
self-evident  that,  when  a  cause  of  action 
has  been  settled,  it  is  extinguished  and 
merged  in  the  contract  of  settlement.  If 
such  contract  is  valid,  it  concludes  the 
right  of  the  parties  for  all  times;  and,  if  it 
is  voidable  tor  fraud,  there  is  no  reason 
why  the  party  wlio  seeks  to  avoid  it  should 
not  do  what  the  law  requires  to  be  done 
by  one  who  seeks  to  avoid  a  fraudulent 
contract. 

Plaintiff  again  argues  that  this  court 
ought  to  adopt  the  rule  that  a  party  who 
seeks  to  repudiate  a  settlement  for  person- 
al injuries  may  be  permitted  to  sue  upon 
the  original  cause  of  action  without  return- 
ing or  tendering  the  consideration  received. 
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«nd  tlutt  by  allowing  credit  u]>on  the 
diet  the  game  purpose  is  ftcpomplished. 
this  connection,  he  argues  that  the  payment 
of  a  consideration  for  a  release  constitutes 
an  implied  adniisBion  of  liability  b;  the 
party  who  makes  the  paynii^nt;  and,  in  thi 
instant  caae,  it  is  asserted  that  "there  v/ai 
an  implied  admissioQ  of  liability  to  the 
extent  of  9376,"  am!  that  "the  amount 
paid  is  conceded  to  be  due,  whatever  the 
result  of  the  litigation."  While  the  theory 
just  advanced  has  been  suggested  in  one 
the  cases  dealing  with  this  subject,  it 
in  our  opinion,  entirely  unsound.  The  law 
faroTS  settlements  and  eompromises,  and  an 
offer  of  compTomise  by  a  party  who  at- 
tempts to  purchase  peace  in  a  controversy 
is  privileged,  and  does  not  constitute  an  ad- 
toiaaion  againet  the  party  who  makes  the 
offer.  1  Bnc.  Ev.  606,  599.  It  is  well  known 
to  every  practising  attorney  that  conpro- 
miaes  and  settlements  are  by  no  means 
limited  to  cases  wherein  liability  is  un- 
questioned, but  they  ere  at  least  as,  and 
probably  more,  frequently  effected  in  eases 
where  liability  is  doubtful  or  nonexistent. 
The  cases  are  by  no  mrans  infrequent 
wherein  a  party  deems  it  better  and 
expensive  to  buy  his  peace  than  to  be  put 
to  the  trouble  and  expense  of  a  lawsuit, 
even  though  no  liability  exists.  Clearly, 
the  fact  that  a  compromise  has  been  effect- 
ed and  one  party  has  paid  a  consideration 
to  the  other  should  not  be  deemed  an 
mission  of  liability  on  the  part  of  the 
who  paid  the  consideration,  where  the  party 
who  received  it  seeks  to  repudiate  the 
tract  of  settlement  under  which  the 
aideration  was  paid. 

It  is  next  contended  titat,  inasmuch  as 
the  defendant  pleaded  the  release  as  a 
fenae,  an  offer  t«  return  the  consideration 
received  by  the  plaintiff  for  the  release 
would  have  been  uselesn.  In  other  words, 
it  is  asserted  that  the  defendant,  by  plead- 
ing the  release,  waived  the  necessity,  of  a 
tender.  This  contention  is  without  merit. 
Under  the  Code,  a  release  is  an  affirmative 
defense  of  new  matter,  which  must  be  spec- 
ially pleaded  in  order  to  be  available.  18 
Enc.  PI.  k  Pr.  en,  90;  3*  Cye.  1004;  Comp. 
IjAws  1913,  g  7448:  If  plaintiff's  conten- 
tion is  sustained,  it  will  lead  to  this  re- 
sult: A  defendant  who  is  sued  upon  a 
cause  of  action  which  has  been  released 
must  plead  the  release,  or  he  will  be  pre- 
eluded  from  introducing  the  release  in  evi- 
dence; hut,  if  he  pleads  the  release  in 
defense,  he  waives  a  return  of  the  considera- 
tion on  the  part  of  the  party  who  executed 
and  seeks  to  avoid  the  release.  A  bare 
fltatement  of  the  contention  demonstrates 
its  unsoundness. 

Tlie  plaintiff  also  contends  that  we  were 

L.RJV.19J8P. 


In  error  when  we  stated  in  the  former  opin- 
ion that  "this  release  was  carefully  read 
over  to  the  plaintiff  before  he  signed  it. 
He  was  not  deceived  as  to  its  contents  or 
its  purpose.  He  knew  that  its  purpose  and 
effect  was  to  release  and  discharge  his 
right  of  action  against  the  defendant.  He 
signed  the  very  instrument  which  he  in- 
tended  to  sign." 

It  is  true,  plaintiff,  in  answer  to  leading 
questions  put  to  him  by  his  counsel,  stated 
that  he  did  not  know  the  contents  or  mean- 
ing of  the  instrument  which  he  signed. 

But  wbile  examined  by  his  own  counsel 
he  also  testifleit : 

Q.  Mr.  Swan,  who  called  you  down  to  the 
doctor's  office  at  the  time  you  made  this 
settlement  with  the  company? 

A.  Claim  agent.  .     . 

Q.  Dili  you  have  any  talk  about  the  set- 
tlement in  Dr.  Watson's  office  before  Roden- 
berg  came  in  I  On  the  day  the  settlement 
was  made* 

Q.  Now,  that  was  the  same  day  of  the 
settlement,  or  the  same  day  the  settlement 
was  made,  at  the  time  you  signed  the  pa- 

A.  Yes,  sir. 

The   plaintiff   thereupon   testifies   to   the 
effect  that   the   claim  agent  called   Roden-    ' 
berg,  the  interpreter. 

He  further  testified: 

Q.  The  claim  agent  first  talked  to  Roden- 
berg,  and  then  what  did  Bodenberg  say  to 
you? 

A.  I  wanted  more  money  than  the  claim 
agent  would  give  to  me.     .     .     . 

Q.  What  did  Bodenberg  then  tel)  youT 

A,  There  was  $50  between  us.  and  the 
claim  agent  said,  "Let's  split  that  tSO;" 
and  I  said,  "All   right." 

During  the  course  of  plaintiiTs  cross-ex- 
amination, the  court  propounded  this  ques- 
tion; "How  did  you  happen  to  be  talking 
about  that  (the  matter  of  a  job)  t"  Plain- 
tiff answered;  "I  wanted  to  get  MOO  and 
a  light  job,  and  they  just  jewed  me  down 
to  ?375,  and  a  light  job." 

He  further  testified: 

Q.  At  the  time  that  you  got  this  $375 
and  signed  this  release  you  knew  you  were 
settling   with   the   company? 

A.  Yes. 

Q.  You  knew  at  the  time  you  settled  you 
had   the  rupture,  didn't  you? 

Some  reference  is  also  made  in  plaintiff'x 
teatiBony  to  the  t^Fect  that  be  wanted  the 
claim  agent  to  give  "it  on  black  aad  white," 
and  that  In  reply  t^  olMai  M)>»t  "kno^ed 
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on  hia  breast"  and  said,  "I  am  Htaading 
good  for  it,  that  you  get  a  light  job." 

The  claim  agent.  Muicahy.  testified : 

I  think  I  went  to  Mr.  SvanV  house  and 
he  c«ine  to  doctor's  office  with  me,  or  we 
telephoned,  either  one  of  those.  We  had 
had  some  previoua  conversation  regarding 
a  Hettlement,  and  he  wanted  on  that  daf 
«500,  but  I  t«ld  him  I  couldn't  pay  him 
that.  I  offered  S300  and  to  paj  the  doc- 
tor's bill  and  buy  him  a  truaa,  and  also 
for  an  operation  if  he  wanted  it.  Be  stat- 
ed he  didn't  want  an  operation,  so  we  finally 
got  down  to  business  and  be  accepted  S3T6. 

Q.  Was  Mr,  Rodenberg  presentT 

A.  Yph,  sir. 

Q.  Were  you  talking  to  iSr.  Rodenberg 
in  English,  and  then  he  would  translate 
it  to  Swan,  then  Swan  talk  to  him.  »nd 
Mr.  Rodenberg  translate  back  to  yout 

A.  Yes. 

Q.  And  as  you  talked,  about  all  the  con- 
versation took  place  between  you  and  Mr. 
Rodenberg,  the  interpreter! 

A.  Yes,  ho  was  acting  as  interpreter  lor 

-Q.  Do  you  recollect  the  testimony  of  Mr, 
Rodenberg  as  to  a  light  job? 

A,  Yea,  tii. 

Q.  Do  you  recollect  just  what  the  conver- 
sation was  about  the  job;  how  it  came  up? 

A.  \Vhen  Mr.  Rodenberg  was  reading  the 
release  to  him  and  explaining  it  to  him,  and 
when  he  came  to  where  it  states  there  is 
no  promise  for  future  employment  to  have 
been  made  as  a  part  consideration  of  the 
release,  Gwan  objected  to  that  part  and 
asked  if  I  couldn't  leave  that  out,  and  I 
told  him  no,  the  company  wouldn't  make 
any  promises  of  any  future  employment 
whatever;  that  it  had  to  be  just  as  the 
release  was,  but  I,  myself,  would  use  my 
influence  to  see  he  got  a  job. 

Rodenberg  who  acted  aa  interpreter  be- 
tween the  claim  agent  and  the  plaintilT  at 
the  time  the  release  was  executed,  testified 
as  follows: 

Q.  Was  there  anything  said,  Mr.  Roden- 
berg, by  Mr.  Muicahy  and  interpreted  by 
you  to  Mr.  Swan,  aa  to  whether  or  not  the 
company  would  put  any  provisions  in  this 
settlement  as  to  a  jobT 

A.  Yes,  there  was  something  said, 

Q.  What  was  saidT 

A.  The  claim  agent  said  he  couldn't  put 
it  in  the  release.  He  couldn't  put  anything 
in  the  release  about  the  job. 

Q.  Did  he  say  why  he  couldn'tt 

A.  Ha  said  Uia  compoiiy  wouldn't  Accept 
the  releasa. 

Q.  What  did  Mr.  Muicahy  say  to  Mr. 
Swan,  and  what  did  Iklr.  Swan  say  back? 
l-.R.A.iei8F. 


A.  Swan  said  he  wouldn't  sign  th*  re- 
lease if  no  job  was  put  in. 

Q.  What  did  the  claim  agent  sayT 

A.  He  couldn't  put  it  in  the  release,  but 
he  would  get  him  a  job. 

Q.  What  was  said  nest! 

A.  Swan  he  doubted  it,  he  would  like  to 
have  it  in  black  and  white,  and  the  agent 
says  he  couldn't  do  it,  aa  the  railway  com- 
pany wouldn't  accept  the  release,  and  he 
promised  him  a  job  again  absolutely. 

Q.  What  did  he  say  that  made  you  think 
that! 

A.  He  said,  knocking  his  breast,  "I  will 
see  you  get  a  job." 

Q,  Did  you  interpret  that  to  Swan! 

A,  I  did. 

When  all  this  testimony  is  considered 
and  the  most  favorable  construction  pku^ 
upon  plaintiff's  testimony,  it  seems  clear 
that  reasonable  men  can  reach  only  one 
conclusion,  namely,  that  he  was  well  aware 
of  the  transaction  in  which  he  was  engaged 
He  knew  that  he  was  making  a  settlement 
for  his  personal  injuries.  Offers  and  coun- 
ter offers  were  made.  He  signed  an  instru- 
ment, the  purpose  and  effect  of  which  was 
to  complete  the  settlement.  He  knowingly 
received  $375,  stipulated  as  a  consideration . 
and  this  he  has  kept  and  never  offered  to 
return.  We  are  entirely  satisfied  that  the 
instant  ease  falls  within  the  rule  an- 
nounced in  our  former  opinion,  that  a  party 
who  repudiates  a  settlement  for  personal 
injuries  because  of  fraud,  and  suee  upon 
the  original  cauae  of  action,  must  return 
or  tender  a  return  of  the  consideration  re- 
ceived. And  "it  is  no  answer  to  the  abjec- 
tion that  the  money  has  not  been  returned, 
or  offered  to  be  returned,  that  the  amounl 
received  by  the  plaintiff  under  the  relesM 
has  been  discounted  from  the  verdict.  Sup- 
pose the  verdict  had  been  found  for  the  de- 
fendants, because  of  insufficient  proof  of 
negligence  on  their  part,  or  because  of  con- 
tributory negligence  on  the  part  of  the 
plaintiff,  what  would  have  been  the  predica- 
ment of  the  defendants  in  respect  to  the 
money  paid  under  the  release!  Clearly 
they  could  have  no  recourse  to  recover  it 
back  from  the  plaintiff.  The  plaintiff  can- 
not be  allowed  both  to  affirm  and  disaffirm, 
according  as  the  case  may  terminate;  be 
cannot  afRrm  for  what  he  has  received,  and 
disafl^irm  and  repudiate  the  release  as  to  the 
difference  between  that  amount  and  wliat 
be  might  expect  to  recover  hy  the  verdict 
of  the  jury.  He  must  disaffirm  and  re- 
scind the  release  in  tat«,  if  the  facts  justi' 
fy  him  in  so  doing,  and  return  or  offer  to 
return  what  be  has  received  under  it,"  Ly- 
ons V.  Allen,  11  App.  D.  C.  543,  552. 

It  is  suggested  tiiat  tbe  decirion  deprives 
plaintiff  of  all   remedy   for    the  fraud   al- 
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legeil  to  hftTe  been  practised  upon  him  by 
the  defendant.  The  Buggention,  while  not 
material,  is  incorrect.  Kven  though  it  be 
true  (as  plaintiff  assuines)  that  it  is  now 
too  late  to  tender  or  return  the  considera- 
tion and  sue  upon  the  original  cause  of 
aetion  (and  upon  this  question  ve  expretts 
no  opinion),  the  plaintilT  still  bas  Ibe  right 
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to  maintain  an  action  for  the  deceit  vhich 
he  claims  was  practised  upon  him,  and,  if 
he  prevails  in  auch  action,  he  will  receive- 
all  the  relief  to  which  he  ia  justly  entitled. 
A  rehearing  is  denied. 


For  the  earlier  cases  upon  this  ques- 
tion, see  Pattison  v.  Seattle,  R.  &  S.  R. 
Co.  35  L.R.A.(N.S.)  660,  and  the  note 
thereto. 

While  there  is  still  some  real  con- 
flict in  the'  cases  as  to  the  necessity  for 
a  return  or  tender  of  the  consideration 
given  for  a  release  of  a  claim  for  per- 
gonal in.juries,  when  it  is  sought  to  set 
such  release  aside  on  the  ground  of 
fraud,  and  sue  upon  the  original  liabil- 
ity, most  of  the  cases  may  be  reconciled 
by  observing  the  distinction,  which  is 
pointed  out  in  the  earlier  note,  between 
fraud  which  merely  goes  to  inducing  the 
injured  party  to  sign  a  release,  the  ef- 
fect of  which  he  understands,  and  fraud 
in  inducing  him  to  sign  a  release  under 
the  belief  that  he  was  signing  something 
else,  such  as  a  mere  receipt  or  a  release 
of  part  of  a  claim  only. 

So,  it  has  been  held  that  it  was  not 
necessary  to  return  or  tender  the  con- 
sideration received,  as  a  prerequisite 
to  bringing  suit,  where  the  injured  party 
was  induced  to  sign  a  release  nnder  a 
belief  that  it  was  a  mere  receipt  for 
some  other  purpose,  or  under  such  cir- 
enmstances  that  he  was  incapable  of 
understanding  that  he  was  executing  a 
release : 

— where,  at  the  time  of  signing  the 
release,  plaintiff,  because  of  her  igno- 
rance, illiteracy,  and  suffering,  wsa  in- 
capable of  understanding  its  contents 
when  read  to  her,  Beardon  v.  St.  Louis, 
I.  M.  ft  S.  R.  Co.  (1912)  103  Art  341, 
146  S.  W.  951; 

— where  one  who  could  not  read  Eng- 
lish was  induced  to  sign  a  blank  release 
under  a  belief  that  she  was  merely  giv- 
ing her  name  for  information,  or  to  shott 
how  it  was  spelled.  Atlantic  Coast  Lint 
K.  Co.  V.  Adeeb  (1914)  15  Ga.  App.  842, 
84  S.  E.  316; 

— where  a  widow  signed  a  contract 
she  could  not  read,  but  which  was  fraud- 
ulently represented  to  be  an  agreement 
to  pay  the  amount  she  received,  with  a 
provision  for  further  payment  if  a  set- 
tlement was  made  for  a  larger  amount 
I,.R,A.1018F.  63 


with  any  other  widows  for  the  death  of 
their  husbands  in  a  common  accident. 
Monahan  v.  St.  Paul  Coal  Co.  (1915)  193 
HI.  App.  308; 

-where  a  release  was  procured  from 
known  by  defendant  to  be  incapable, 
at  the  time,  of  executing  a  release.  See 
V.  Carbon  Block  Coal  Co.  (1912)  159 
Iowa,  413,  138  N.  W.  825,  141  N.  W.. 
1048; 

— where  plaintiff  was  led  to  believe- 
the  release  was  merely  an  agreement  to 
pay  his  medical  expenses.  Ross  v.  Oliver 
(1913)  152  Ky.  437,  153  S.  W.  756; 

— where  plaintiff,  while  in  defendanfS- 
hospital,  surrounded  by  its  agents,  and 
in  a  weakened  condition,  was,  by  th& 
practice  of  gross  fraud,  induced  to  sign. 
a  release,  upon  an  assurance  that  it  re- 
lated only  to  a  minor  iniury.  St.  Louis 
&  S.  F.  R.  Co.  V.  Ault  (1912)  101  Mlaa. 
341,  58  So.  102; 

— where  the  paper  was  represented 
and  read  to  plaintiff  as  merely  a  receipt 
for  a  small  sum,  given  to  assist  hint 
because  of  his  enforced  idleness.  Malk- 
muR  V.  St.  Louis  Portland  Cement  Co. 
(1910)  150  Mo.  App.  446,  131  R.  W.  148; 

— where  the  release  was  signed  under 
a  misrepresentation  that  it  was  a  receipt 
for  wages  paid.  Loveless  v.  Cnnard 
Min.  Co.  (1918)  —  ICo.  App.  — ,  201 
S.  W.  375; 

— where  plaintiff  claimed  that,  if  he 
signed  the  release,  it  was  while  suffer- 
ing great  pain  from  his  injuries,  and 
while  under  the  influence  of  opiates,  and 
without  any  understanding  or  apprecia- 
tion of  what  was  going  on,  and  that  be 
had  no  knowledge  of  the  release  until 
after  it  was  set  up  in  defendant's  ans- 
wer. Michalsky  v.  Centennial  Brewing 
Co.  (1913)  48  Mont.  1,  134  Pac.  307. 

— where  the  release  was  represented 
as  merely  a  receipt  for  money  expended 
for  medicine.  Scully  v.  Brooklyn 
Heights  R.  Co.  (1913)  155  App.  Div. 
382,  140  N.  T.  Supp.  260; 

— where  the  release  was  represented 
to  be  merely  a  receipt  for  money  paid 
as  wages  while  plaintiff  was  disabled. 
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Robinson  v.  Easton  (1911)  33  Ohio  C.  C. 
451; 

— where  tlie  release  was  represented 
to  be  a  receipt  for  a  small  sum,  paid  to 
enable  plaintiff,  who  was  a  passenger  on 
defendant's  train,  to  reacb  ber  destina- 
tion. Biasett  V.  Portland  R.  Light  &  P. 
Co.  (1914)  72  Or.  441,  143  Pac  991; 

— where  the  plaintiff  was  in  a  feeble 
condition  mentally  when  he  signed  the 
release,  which  was  represented  merely 
as  a  receipt.  Gordon  v.  Oreat  A.  &  P. 
Tea  Co.  (1914)  243  Pa.  330,  90  Atl.  78; 

— where  plaintiff  was  deceived,  by 
falsehood  and  fraud,  into  accepting  the 
money,  under  the  belief  that  it  was  a 
present  to  help  bim  until  he  could  go 
to  work.  Hogarth  v.  William  fi. 
Grumpy  &  Co.  (1917)  256  Pa.  451,  100 
Atl.  lObl; 

— where  plaintiff  could  not  understand 
or  speak  English,  and  understood  that 
lie  was  signing-  a  receipt  for  money  paid 
as  wages  for  the  time  lost.  Miller  v. 
Spokane  International  R.  Co.  (1914)  82 
Waah.  170,  143  Pac.  981; 

— where  the  release  was  signed  by 
plaintiff's  wife,  and  his  mark  aSixed, 
when  he  was  incompetent,  and  Ibe  money 
wati  turned  over  to  the  wife  and  used 
for  family  exp'^naes  without  plaintiff's 
knowledge  or  consent,  and  he  has  been 
unable  to  obtain  money  to  make  a  tend- 
er. Charron  v.  Northwestern  Fuel  Co, 
(1912)  149  Wis.  240,  49  L.R.A.(N.8.) 
102,  134  N.  W.  1048,  Ann.  Caa.  1913C, 
939; 

—where  plaintiff  signed  the  instru- 
ment at  a  time  when  she  was  unaware 
that  she  was  making  a  contract  of  any 
kind,  and  received  the  money  paid  with- 
out supposing  it  to  be  in  consideration 
of  the  execution  of  any  contract,  Geor- 
gia Southern  &  F.  R.  Co.  v.  Adeeb 
(1914)    15  Ga.  App.  831,  84  S.  E.  323. 

In  Malkmus  v,  St.  I^ouis  Portland  Ce- 
ment Co.  (1910)  150  Mo.  App.  446,  131 
R.  W.  148,  the  court  said  that,  when  a 
case  is  such  that  a  court  of  law  would 
be  authorized  to  declare  the  release  void, 
return  of  the  consideration  was  not 
necessary,  but  that,  when  the  releasor 
would  have  to  go  into  equity  to  have  it 
set  aside  or  annulled,  return  was  neces- 
sarj-. 

In  Tweeten  v.  Tacoraa  B.  &  Power  Co, 
(1914)  127  C.  C.  A.  378,  210  Ted.  828, 
it  was  held  that  where  defendant  cus- 
tomarily paid  the  doctor's  bill  of  in- 
jured employees,  and  plaintiff  signed  the 
release  under  a  represuitstion  that  it 
was  a  receipt  for  such  payment,  he  was 
not  required  to  retnrn  the  money  so  paid, 
as  he  had  a  right  to  expect  such  payment 
L.R.A,J918F. 


aa  part  of  bis  contract  of  employmwt, 
and  by  way  of  eompensation  for  aerr- 

In  Forth  v.  Cadillac  Motor  Car  Co. 
(1917)  —  Mich.  — ,  165  N.  W.  698,  it 
was  held  that  if  the  contract  was,  as 
plaintiff  claimed,  to  pay  damages  for  one 
year,  further  damages  to  be  determined 
at  the  end  of  that  time,  and  be  was 
fraudulently  induced  to  sign  a  complete 
release,  believing  it  to  be  merely  a  re- 
ceipt for  the  money  paid  for  the  year, 
so  that  he  affirms  the  contract  which  he 
claims  was  made,  there  was  no  obligation 
to  return  the  money  paid,  aa  would  be 
the  case  in  repudiating  a  ctmtraet  ad- 
mittedly made  on  the  ground  that  it 
was  induced  by  fraud. 

In  Johnson  v.  Chicago,  M.  &  St.  P.  K. 
Co.  (1915)  224  Fed.  196,  where  plain- 
tiff was  placed  in  defendant's  ho^ital 
and  treated  by  its  physicians,  and  a 
release  was  made  in  eonsideration  of  the 
payment  of  these  expenses  and  of  wages 
for  the  time  lost,  which  payments  had 
been  voluntarily  furnished,  without 
creating  any  obligation  on  the  part  of 
the  plaintiff  to  repay  them,  so  that  de- 
fendant could  not  be  in.jured  in  any 
event,  whatever  the  ultimate  recovery 
might  be,  it  was  held  that  plaintiff  was 
not  required  to  return  or  tender  the 
amount  before  commencing  a  suit  in 
equity  to  have  the  release  set  aside,  on 
the  ground  that  injuries  developed  which 
veie  unknown  to  plaintiff  when  the  re- 
lease was  made,  and  either  unknown  to 
defendant's  physicians  or  fraudulently 
concealed  by  them. 

In  British  Columbia  Electric  R.  Co. 
V,  Turner  (1914)  49  Can.  S.  C.  470,  Ann. 
Cas,  1914D,  490,  in  which  it  was  held 
that  it  was  not  necessary  to  return  the 
consideration  for  a  release  executed  by 
deceased,  where  such  release  was  ex- 
ecuted under  a  fraudulent  representation. 
the  judges  apparently  take  the  view  that 
in  such  case  the  consideration  conld  be 
credited  upon  any  judgment;  but  that 
if  the  release  was  signed  under  a  repre- 
sentation  that  it  was  not  a  complete  re- 
lease, but  only  for  damages  up  to  the 
time  of  the  signing,  such  payment  wonld 
not  need  to  be  taken  into  consideration 
in  arriving  at  the  amount  of  damages. 

In  Vanormer  v.  Osborn  Mach.  Co, 
(1916)  255  Pa.  47,  99  Atl,  161,  where  the 
release  was  secured  by  fraudulent  rep- 
resentations that  an  eye  specialist,  who 
had  just  examined  plaintiff,  was  com- 
municated with  by  phone  and  said  that 
one  of  plaintiff's  eyes  would  soon  be 
well,  when  in  fact  no  conversation  by 
phone  was  had  with  the  specialist,  and 
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no  such  statement  was  made  by  him, 
and  both  eyes  were  lost,  it  was  held  that 
tender  was  not  neeessaiy. 

In  Rase  v.  Minneapolis,  St.  F.  &  S. 
Ste.  M.  R.  Co.  (1912)  118  Uiim.  437, 
137  N.  W.  176,  it  was  held  that  where 
plaintiff,  as  a  result  o£  deception  prac- 
tised by  defendant's  agent,  who  rep- 
resented that  plaintiff's  attorney  was 
disboaest,  and  secured  a  scttlemeut 
without  the  knowledge  of  plaintiff's  at- 
torney, and  plaintiff,  before  becoming 
aware  of  the  fraud,  had  spent  a  large 
part  of  the  amount  received,  he  should 
be  required  to  restore  only  such  amouat 
as  he  was  able  to  restore,  the  balance 
left  to  be  applied  in  reduction  of  the 
verdict.  The  court  points  out  that  to 
require  plaiotiff  to  return  all  of  the 
consideration  wonld  prevent  him  from 
pursuing  hia  remedy,  and  although  the 
possibility  of  the  jury  finding  that  there 
was  no  cause  of  action  or  that  the  set- 
tlement was  not  inadequate,  in  which 
case  the  expense  of  the  trial  would  fall 
on  defendant  unjustly,  is  recognized,  the 
cotirt  says:  "But  it  appears  to  us  that 
this  expense  to  the  one  found  guilty 
of  deception  is  not  of  sufficient  con- 
sequence to  warrant  a  court  of  equity 
in  denying  the  defrauded  one  his  day 
in  court." 

In  Ingram  v.  Carlton  Lumber  Co. 
(1915)  -  77  Or.  633,  152  Pae.  256,  in 
which  it  appears  that  the  trial  court 
instrueted  the  jury  that  they  were  not 
to  take  into  consideration  the  amount 
which  had  been  paid  for  the  release, 
and  in  which  there  seems  to  have  been 
a  difference  of  opinion  in  the  appel- 
late court  as  to  the  necessity  for  re- 
turning or  tendering  the  amount  before 
bringing  suit,  the  court  saya  that  the 
most  ultra  of  the  authorities  which  lean 
toward  allowing  a  plaintiff  to  retain 
the  eonsidcration  paid  for  the  alleged 
release,  ond  yet  sue  for  damages  in  a 
greater  amount,  do  not  hold  that  no 
account  must  be  taken  of  the  money 
thus  paid,  but  that  it  should  be  deducted 
from  any  greater  amount  in  which  the 
plaintiff  is  found  to  be  injured. 

Conrad  v.  Keller  Brick  Co.  (1007)  31 
Ohio  C.  C.  700,  affirmed  without  opinion 
in  (1909)  79  Ohio  St.  461,  87  N.  E. 
1134,  which  holds  that  where  plaintiff 
signed  a  release,  under  fraudulent  rep- 
resentations that  it  was  a  receipt  for 
insurance  money  due  him,  the  release 
was  voidable,  and  not  void,  and  tender 
of  the  consideration  was  necessary, 
seems  to  be  out  of  line  with  the  other 
cases    involving    similar    ciroumatanoea. 

In  some  of  the  cases  holding  that  re- 
L.R.A.1918F. 


turn  or  tender  of  the  consideration  is 

necessary,  the  facts  bring  them  within 
the  first  class  of  oases  mentioned  above, 
in  which  the  party  understood  the  na- 
ture of  the  instrument  he  was  execu- 
ting, but  was  induced  to  execute  it  by 
some  fraudulent  means. 

Thus,  where  plaintiff  signed  a  release 
upon  being  promised  that  he  would  be 
employed  as  before,  it  was  held  that  a 
return  of  the  money  consideration  was 
necessary  before  bringing  suit.  St. 
Louis  4  S.  F.  R.  Co.  v.  McCrory  (1911) 
2  Ala.  App.  531,  56  So.  822. 

And  in  Western  &  A.  R.  Co.  v.  At- 
kins (1914)  141  Ga.  743,  82  S.  E.  139, 
it  was  held  that  a  return  of  the  con- 
sideration was  necessary,  where  plain- 
tiff signed  a  release  for  all  damages 
under  a  belief  that  he  was  releasing 
only  his  claim  for  damages  to  his  mnle 
and  wagon,  the  court  distingiiishing 
cases  where  plaintiff  did  not  know  that 
he  was  signing  any  release. 

And  in  South  Bend  &  M.  Gas  Co.  v. 
Jensen  (1914)  182  Ind.  557,  105  N.  E. 
774,  in  which  the  court  says  that,  where 
a  release  is  induced  by  fraud,  the  con- 
sideration must  be  returned  or  tend- 
ered before  bringing  suit,  the  case  turns 
upon  the  sufficiency  of  the  pleadings, 
and  it  is  inferred  that  it  would  not 
be  necessary  to  return  or  tender  the 
consideration  before  bringing  suit,  if 
plaintiff  had  been  fraudulently  led  to 
believe  that  he  was  signing  merely  a 
voucher  for  wages  due  him  instead  of  a 
release. 

While  in  Bailey  t.  Indianapolis 
Abattoir  Co.  (1918)  —  Ind.  App.  — ,  118 
N.  E.  374,  it  was  held  that  there  was 
no  averment  of  fraud  in  procuring  the 
execution  of  the  release,  or  that  de- 
fendant fraudulently  represented  its 
contents,  or  that  plaintiff  could  not  or 
did  not  rend  it,  but  only  that  fraudu- 
lent representations  were  made  as  to 
plaintiff's  physical  condition,  it  was  held 
that  tender  was  necessary,  the  court 
recognizing  and  distinguishing  the  class 
of  cases  where  plaintiff  was  led  to  be- 
lieve he  was  signing  something  other 
than  a  release. 

Swan  v.  Great  NoitTHKRN  R.  Oa 
ante,  1063,  comes  clearly  within  this  class 
of  cases,  inasmuch  as  [daintiff  fully 
understood  the  terms  and  nature  of 
the  release  when  he  executed  it,  but 
waa  induced  to  sign  it  by  an  oral 
promise  of  employment,  though  the  court 
expressly  refuses  to  indicate  whether 
it  would  recognize  the  distinction  made, 
case  should  come  before  it  involving 
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fraud  as  to  the  nature  of  the  instru- 

In  Dther  cases  holding  that  return  or 
tender  is  necessary,  it  appears  that  no 
fraud  was  established. 

Thus,  a  return  or  tender  of  the  con- 
sideration was  held  to  be  necessary, 
-where  plaintiff  claimed  the  settlement 
was  made  while  he  was  mentally  in- 
competent, but  no  charge  of  fraud, 
mistake,  or  trick  was  made  or  proven. 
Mahr  v.  Union  P.  R.  Co.  (1909)  96  C. 
C.  A.  19,  170  Ted.  699. 

And  in  Reid  v.  St.  Louis  &  S.  F.  R. 
Co.  (1916)  —  Ho.  — ,  187  S.  W.  15, 
it  was  held  that,  where  there  was  no 
substantial  evidence  that  defendant's 
agent  used  either  guile  or  force  to  pre- 
vent plaintiff  from  reading  the  release 
before  signing  it,  the  consideration 
shotild  be  returned  or  tendered  before 
attacking  the  release  for  fraud. 

In  Reddington  v.  Blue  (1914)  168 
Iow»,  34,  149  N.  W.  933,  the  court  aaid 
that  where,  by  mutual  miHtake,  the  re- 
lease covered  injuries  not  contemplated 
by  either  party  because  they  were  not 
known  at  the  time,  return  or  tender  of 
the  consideration  was  not  necessary. 
But  in  the  later  case  of  Seymour  v. 
Chicago  &  N.  W.  R.  Co.  (1917)  —  Iowa, 
— ,  164  N.  W.  352,  the  court  held  that 
the  statemeat  in  Reddington  v.  Blue  was 
pure  dictum,  and  that,  in  case  of  mis- 
take, failure  to  restore  what  was  re- 
ceived is  fatal  to  relief. 

When  it  is  evident  that  a  tender  will 
not  be  accepted,  it  need  not  be  made. 
St.  Louis  &  S.  F.  E.  Co.  v,  McCrory 
(1911)  2  Ala.  App.  531,  56  So.  822; 
Butler  V.  Gleagon  (1913)  214  Masa.  24S, 
101  N.  E.  371;  Woods  v.  Wikstrom 
(1913)  67  Or.  581,  135  Pac.  192. 

The  right  to  insist  upon  payment  or 
tender  may  be  waived  by  failure  of  de- 
fendant   to    insist    upon   payment    into 


court.    Hubbard  v.  Luak  (1916)  —  Mo. 
App.  — ,  181  S.  W.  1028. 

The  rescission  of  a  release,  and  tend- 
er or  restitution,  must  be  made  prompt- 
ly upon  discovery  of  the  fraud.  Boms 
V.  Reading  (1915)  188  HlclL  591,  155 
N.    W.    479. 

While  no  tender  is  necessary  when, 
because  of  mental  incapacity  at  the  time 
a  release  was  executed,  the  injured  parly 
did  not  know  of  the  settlement  before 
bringing  suit,  nevertheless,  if  the  con- 
sideration has  reached  him  after  he  has 
been  restored  to  mental  capacity,  and 
before  bringing  suit,  it  must  be  returned 
or  tendered.  See  v.  Carbon  Block  Coal 
Co.  (1912)  159  Iowa,  413, 138  N.  W.  825, 
141  N.  W.  1048. 

Where  a  release  was  signed  while 
plaintiff  was  mentally  incapacitated,  a 
tender,  as  soon  as  it  could  reasonably 
be  made  after  discovery  of  the  fraud, 
is  sufficient.  Beatty  v.  Palmer  (19161 
196  Ala.  67,  71   So.  422. 

In  Western  &  A.  R.  Co.  v.  Atkins 
(1914)  141  Ga.  743,  82  S.  E.  139,  it  was 
held  that  a  tender  to  a  local  station 
agent,  huving  nothing  to  do  with  the 
settlement  of  elaims,  was  insufficient,  at-. 
likewise  was  an  offer  by  plaintiff's  coun- 
sel, during  the  trial,  to  local  counsel 
trying  the  case  for  defendant,  but  who 
had  nothing  to  do  with  claims  before 
suit,  and  no  authority. to  accept  tender. 

In  Drobney  v.  Lukeas  Iron  &  Steel 
Co.  (1913)  122  C.  C.  A.  325,  204  Ted. 
11,  it  was  held  that  where  the  rules  of 
an  insurance  association  connected  with 
defendant  provided  for  benefits  whieii 
were  to  be  in  lieu  of  all  damages  against 
defendant,  and  plaintifE  accepted  the  in- 
demnity provided  for  her  husband's 
death,  she  was  bound  to  tender  it  to  Ihe 
association  before  suing  defendant,  and 
tender  to  defendant  was  InsuEBcient. 

B.  L.  S. 


IOWA  SUPRKMB  COURT. 

J.   G.   SPRINGSTEIN,  Appt., 

J.  0.  SANDERS. 
(—  Iowa,  — ,  164  N.  W.  622.) 

Habeas  corpus  —  to  release  convict  — 

perjured   testimony. 

Habeaa  corpus  will  not  lie  to  release 
'rom  CHHtody  one  convicted  of  crime,  upon 

Note. —  As  to  habeas  corpus  to  sature  re- 
fease  of  one  convicted  on  perjured  evidence, 
iee  annotation  following  this  cane,  post,  1078. 


affidavit  of  the  prosecuting  witness  that  his 
testimony  was  falae  and  given  under  durese. 
for  ollter  cases,  see  Haiea*  Corpus,  I,  o,  in 
Dig.  1-52  N.  B. 

(October  20,  1D17.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Dickinson  Conn- 
tv  suataining  a  demurrer  to  and  denying  a 
petition  for  a  writ  of  habeas  corpus  to  er- 
cure  his  release  from  custody  to  which  he 
had  been  committed  for  the  crime  of  rape. 
Affirmed. 


obv  Google 
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StaUment  by  Weaver,  J. : 

Tba  plaintifF,  a  prieoner  Id  the  KtHte 
penitentiarj  at  Ft.  Mudison,  Iowa,  peti- 
tioned for  B  writ  of  habeas  corpus  directed 
to  tlie  warden  of  that  institution,  to  test 
the  legality  of  the  restraint  exerciaeil  over 
liim.  the  auLiatance  of  the  complaint  wilt 
be  aet  out  more  fully  in  the  opinion.  The 
diatrict  court  denied  the  relief  asked,  and 
the  petitioner  appeals.. 

Mr.  Listen  McMillen  for  appellant. 
Messrs.  U.  M.  Havncr,  Altiirney  (iener- 
ul,  and  F.  C.   Davidson,  Assistant  Alior- 
iiey  (lenerai,  for  appeilt*: 

rhe  only  question  tliat  could  have  been 
r&ised  is  ibe  question  of  juriKdiction  of  ths 
district  court  to  enter  the  judgment  of  con- 
Ex  parte  Holman,  28  Iowa,  88,  4  Am.  Kep. 
159;  Zelle  v.  Mclienry,  61  Iowa,  572,  2 
^.  W.  -Mi;  State  v.  Urton,  67  Iowa,  654, 
.25  S.  W.  775;  Lockard  v.  Clark,  16B  Iowa, 
558,  147  N.  W.  eOO. 

'Ihe  attack  by  habeas  corpus  upon  the 
validity  of  this  judgment  is  of  a  collnteral 
cluiracier,  and  cannot  be  jiermiltcd. 

■lurney  v.  Barr,  73  Io*a,  758,  38  N.  W. 

It  is  not  competent  for  tlie  petitioner 
■thus  lu  question  the  regularity  and  pro- 
priety of  Ills  conviction. 

LocKard  \:  Clark,  J06  Iowa,  550,  147  N. 
\V.  UIW;  Lockard  v.  Sanders,  167  Iowa,  533, 
140  K.  W.  OH?. 

Weaver.  J.,  delivered  the  opinion  of  the 

The  plaintiff's  petition  whieh  bears  date 
vf  January  )1,  1917,  discloses  that  on  March 
•21,  1913,  in  the  district  court  of  Dickinson 
county,  lown,  he  was  convicted  of  the  crime 
of  rape,  committed  upon  one  Ora  Lombard, 
-and  sentenced  to  conlinement  in  the  peni- 
lentiary  at  l<'t.  Madison;  that  a  warrant  of 
irommitment  was  issued  by  said  court  to 
carry  the  sentence  into  effect;  and  tliat  un- 
der and  by  virtue  thereof  plaintiff  has  since 
iwen  kept  and  restrained  in  the  peniten- 
tiary, of  which  the  reapondeiit  herein  Is 
tfarden  in  charge.  No  complaint  is  made 
that  plaintiiT  was  not  indicted  and  tried  in 
the  manner  required  by  law,  or  that  said 
district  court  did  not  act  strictly  within 
its  jurisdiction  in  entering  said  judgiimnt, 
ur  in  issuing  said  warrant  of  conimitmeut; 
but  the  sole  ground  upon  wbicli  he  demands 
his  release  upon  habeas  corpus  is  that,  al- 
irhough  convicted  in  due  form  of  law,  he  is 
in  fact  innocent  of  the  crime  charged  against 
him,  and  that  his  conviction  was  obtained 
by  intimidation  and  perjury.  That  we  may 
not  err  in  the  statement  of  his  claim,  wa 
quote  literally  from  the  petition  ax  follows: 

L.R.A.]018f. 


"That  said  restraint  is  illegal  and  where- 
in it  is  Illegal  is  as  follows:  (1)  Said  con- 
viction was  procured  by  intimidation  and 
perjury  as  shown  by  the  affidavit  of  Ora 
Lombard,  the  prosecuting  witness,  and  her 
mother,  hereto  attached,  marked  Exhibit  B 
and  made  part  hereof;  and  plaintiff  ia  in 
fact  innocent  of  this  alleged  crime. 

"That  in  the  trial  of  said  cause  there  was 
no  question  as  to  the  corpus  delicti;  but 
there  was  no  evidence  connecting  the  said 
Springstein  with  the  crime,  except  the  testi- 
mony of  said  Ora  Lombard,  then  aged  four- 
teen years,  and  opportunity  arising  from 
tlie  fact  that  he  boarded  in  her  family  and 
on  some  few  occasions  they  were  alone  to- 
gether. She  now,  however,  is  in  her  eight- 
een th  year  and  endowed  with  conscience, 
and,  being  so,  she  made  said  aHIdavit,  at  a 
date  more  than  three  years  after  said  ver- 
dict and  judgment  were  rendered,  in  which 
she  states  that  her  testimony  was  false,  and 
was  given  by  intimidation,  under  a  threat 
that  she  would  be  set  to  the  Reform  School, 
if  she  did  not  testify  that  said  Springstein 
had  carnal  knowledge  of  her. 

"Your  petitioner  further  states  that  said 
testimony  at  the  trial  was  false,  and  was 
given  by  intimidation,  and  the  verdict,  and 
judgment  were  the  result  of  said  intimida- 
tion, and  therefore  void,  or  at  least  voidable 
in  habeas  corpus;  and  there  is  no  wsy,  by 
due  legal  process,  that  your  petitioner  can 
avail  himself  of  this  newly  discovered  evi- 
dence and  intimidation  and  duress,  except 
by  tlie  writ  of  habeas  corpus." 

These  allegations  are  supported  by  on  af- 
fidavit as  follows: 

Exhibit  B. 

Calhoun  ( 

Ora  Lombard  and  her  mother,  Mrs.  Llllie 
Lombard,  now  residing  at  Rockwell  City,  in 
said  county,  being  first  duly  sworn,  state  as 
follows ; 

ITie  said  Ora  Lombard  stales  J.  C.  Spring- 
stein, who  was  sentenced  about  March  1, 
1913,  from  Dickinson  county  district  court 
of  Iowa,  for  carnal  knowledge  of  herself,  is 
not  guilty  of  said  crime.  She  states  that 
said  Springatein  never  had  carnal  knowledge 
of  her,  and  she  gave  her  testimony  at  the 
trial  against  him  through  duress,  under 
threats  and  fear  of  being  sent  to  the  Re- 
form School  if  she  did  not  testify  against 
him.  Mrs.  Liilie  Lombard  states  that  she 
does  not  believe  said  Springstein  is  guilty 
of  said  crime,  and  that  she  never  observed 
any  improper  conduct  by  him. 

(Duly  copied  and  sworn  to.) 

The  foregoing  is  the  entire  showing  en 
which  counsel  for  plaintiff  rests  his  case. 
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In  hU  brief  be  argues  that  illegality  m  a 
conviction  on  a  criminal  charge  must  pre' 

wnt  itself  in  one  of  three  pliasefi:  (1)  Pat- 
ent illegality;  tliat  is,  errors  apparent  in 
the  record  ivhicli  may  be  reviened  on  ap- 
peal) (2)  quasi  patent  illt^ality,  not  ap- 
pearing on  the  record,  but  known  to  tlie 
accused  in  time  for  preaentation  in  a  mo- 
tion for  new  trial;  and  (3)  latent  illegali- 
ty, the  facts  of  which  were  unknown  to  the 
accuHcd  in  time  to  direct  tlie  court's  at- 
tention thereto  on  the  trial  or  on  motion 
for  nen  trial.  Illegality  of  the  latter  kind, 
lie  says,  "goes  to  the  question  of  tJie  juris- 
diction of  the  court  to  render  any  Judg' 
meat  whatever;  for  the  principle  of  estop- 
pel cannot  apply  where  the  facts  are  not 
known,  and  hence  the  illegality  can  never 
ripen  into  legality,  and  the  Judgment  is  con- 
ibequently  void  ab  initio."  This  seems  to 
mean — if,  indeed,  it  means  anything — that 
if  a  judgment  of  a  court  of  genera!  juris- 
diction, duly  rendered  in  accordance  with 
all  the  forms  and  requirements  of  law,  sliall 
result  iu  hardship  or  injustice  to  the  party 
against  whom  it  is  rendered,  a  hardship  or 
injustice  which  might  have  been  avoided 
had  certain  hidden  or  unknown  facta  been 
revealed  at  the  trial  of  the  case,  the  dis- 
covery of  such  evidence  at  any  time  in  the 
near  or  remote  future  is  sulTicient  ground 
for  declaring  the  judgment  void  ab  initio. 
We  are  cited  to  no  autboritiea  in  support 
of  this  proposition,  which  is  novel,  if  not 
startling.  Counsel  mentions  Lockard  v. 
Clark,  160  Iowa,  S56,  IIT  N.  W.  900,  and 
Lockard  v.  Sanders,  167  Iowa,  533,  HO  N. 
W.  C97,  as  having  some  bearing  upon  it; 
but  a  careful  reading  of  those  cases  dis- 
closes no  similarity  with  the  one  at  bar, 
or,  if  the  principles  there  approved  have 
any  application  to  the  facts  here  presented, 
they  are  to  he  regarded  as  opposed  to  the 
conclusion  which  counsel  asks  at  our  hands. 
Aaide  from  these  rases,  the  brief  cites  no 
authority,  and  counsel  concedes  his  inabili- 
ty   to    find    any,   on    which    he    can    rely. 


Failing  in  this,  lie  calmly  casta  all  rei^)on- 
aibility  upon  the  court  as  follows:  "If  this 
statement  is  fallacious,  the  court  will  see 
it.  As  at  present  advised,  the  belief  of  the 
writer  is  that  it  la  a  true  analysis;  and  he 
will  atvait  the  court's  decision  with  great 
interest,  to  see  if  it  be  so,  wherein  he 
missed  the  truth.  We  claim  that  the  com. 
mon  law,  as  modified  by  our  Constitution 
and  statutes,  is  the  law  of  the  land.  It  is 
the  stream  'pure  and  clear  as  crystal,'  pic- 
tured in  the  Apocalypse  as  proceeding  out 
of  the  throne  of  God,  and  the  Golden  Rale 
is  of  its  essence  and  deep  channel  and  cur- 
It  may  be  true — and,  indeed,  ia  true — 
that  if  an  innocent  person  be  convicted  of 
crime,  and,  after  the  time  for  appeal  or  for 
review  of  his  case  is  long  passed,  convincing 
evidence  of  his  innocence  is  discovered, 
there  ought  to  be  some  way  in  which  he  may 
be  relieved  from  unjust  punishment  and  the 
stigma  of  his  conviction  removed,  other 
than  by  the  e.\pedient  of  an  executive  par- 
don for  an  offense  which  he  has  never  com- 
mitted. In  an  ideal  state  of  the  law,  auch 
remedy  would  necessarily  have  a  place,  but 
nothing  ia  better  established  than  that  in 
the  law  as  we  have  it  no  such  remedy  is 
provided.  Counsel  practically  concedes  that 
habeas  corpus  has  never  been  recognized 
as  a  means  to  that  desired  end;  but  h» 
makes  this  effort  experimentally,  rather 
than  otherwise,  in  the  hope  that  the  t^urt 
may  be  induced  to  establish  a  new  and 
revolutionary  precedent.  We  can  only  aay 
we  are  not  yet  ready  to  make  so  radical  a 
venture. 

The  plaintiff's  case  is  without  l^al  merit, 
and  his  petition  was  properly  diamiaaed. 
Affirmed- 

Oarnor,  Ch.  J.,  and  Preston  aad  Ste- 
veiw,  JJ-,  concur. 

Petition  for  rehearing  denied. 


juDTed  evidence. 


ovicted  on  per- 


The  concluaion  reached  in  Sfrtnqsteim 
V.  Sakdbbs,  ante,  1076,  that  one  convict- 
ed of  a  criminal  offenae  cannot  obtain  re- 
lease on  habeas  corpus  on  the  ground 
merely  that  he  was  convicted  on  per- 
jured evidence  appears  sound.  Any 
other  conclusion  would  seemingly  vio- 
late fundamental  principles  underlying 
(he  writ  of  habeaa  corpus,  for  the  mere 
fact  that  the  testimony  which  led  to  the 
conviction  was  perjured  is  obviously  not 
ii  matter  affecting  the  jurisdiction  of 
J-.H.A.1918F. 


the  court.  And  in  21  Cyc-  294,  it  is 
stated;  "The  judgment  of  a  court  of 
competent  jurisdiction,  althoi^ii  erro- 
neous, is  binding  until  reversed;  and  it 
is  the  general  rule  that  another  court 
cannot,  by  means  of  the  writ  oE  habeas 
corpus,  look  beyond  the  judgment  and 
re-ezamine  the  charges  and  proceedings 
on  which  it  was  based;  in  other  words, 
the    writ    challenges    the    jurisdiction 

Besearch  has  disclosed -no  easeisiiiulBr 
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to  Springstbin  v.  Sandebs.  A  perusal 
of  the  cases,  however,  in  the  notes  in 
Hi  L.R.A.{N.S.)  216;  23  L.R.A.(N.S.) 
504;  25  L.R.A.(N.S.)  574;  and  L.R.A. 
1916B,  890,  on  the  question  of  perjury 
aa  ground  for  relief  against  a  judg- 
ment, will  disclose  more  clearly,  when 
considered  in  coonectiun  with  the  prin- 
ciples nnderlying  the  writ  of  habeas 
corpus,  the  corrections  of  the  decision 
in  that  case 

Attention  is  called  to  Bleakley  v. 
Barclay  (1907)  75  EoiL  462.  10  L.R.A. 
(N.3.)  230,  89  Pac.  906,  although  the 
case  is  not  strictly  io  point  herein,  as 


the  writ  o£  habeas  corpus  was  not  sought 

by  one  convicted  of  a  crime.  But  the 
principles  on  which  the  decision  rests 
seem  applicable  to  the  question  under 
cossideration.  In  that  cane  it  was  held 
that  a  party  to  a  judgment  could  not 
impeach  or  set  it  aside  in  a  habeas 
corpus  proceeding  oa  the  ground  that 
the  judgment  was  obtained  by  perjured 
testimony. 

As  to  habeas  corpus  to  secure  releasi' 
of  one  convicted  while  insane,  see 
Myers  v.  HalHgan,  L.a.A-1918B,  80,  and 
note  thereto.  B.  K.  H. 


TEXAS  supreme:  codbt. 


DANIEL  YTURRIA  et  al. 
(_  Tex..  —,  204  S.  W.  31S.) 

Tax  ^  Inheritance  ^  adopted  child. 

1.  Adopted  children  are  not  within  the 
provisiuna  of  a  statute  exempting  from  an 
inheritance  tax  direct  lineal  deecendanta  ot 
a  property  owner,  Lut  they  are  eiempt  un- 
der a  statutory  provision  giving  them  all 
the  rights  and  privileges  of  a  legal  heir. 
For  other  caaea,   see   Taita,   V.   6,  in  Dig. 

ISt  K.  S. 
Same  —  rl^ht  of  children  of  adopted 

child. 

£.  Children  of  an  adopted  dkild,  to  whoM 
th«  adopting  pareat  ha*  bequeathed  prop- 
erty, are  not  entitled  to  exemption  from  the 
inheritance  tax  under  a  statute  giving 
adopted  children  all  the  rights  and  privi- 
leges of  a  legal  heir. 
For  other  casei,   see   Taaet,   V.  o,  tn  Dig. 

i-e»  y.  a. 

{June  28,  191B.) 

EEEOR  to  the  Court  of  CTvil  Appeals 
for  tlio  Fourth  SuprMne  Judicial  Dis- 
trict to  review  a.  judgment  affirming  a  judg- 
ment ot  the  District  Court  for  Cameron 
County  in  defendant's  fEvor  in  an  action 
brought  to  enforce  payment  of  an  inher- 
itance tax.     Reversed. 

The   facta  are   stated   in  the  opinion. 

Messrs.  A.  M.  Rent  and  Harbert  Dav- 
enport  for  the  State. 


Note.  ^Ab  to  whether  the  tenne  "child," 
"children,"  "issue,"  etc.,  in  atatut*  ^vem-' 
ing  distribution  of  decedent's  estate  inolude 
Bdapt«d  children,  see  aimotation  following 
this  case,  post,  1082;  and  references  therein 
to  annotations  on  related  que nt ions. 

I,.R.A.1918F. 


Mesara  R,  B.  Creager.  F.  W,  Senbnry 
and  Denman,  Franklin,  &  HcOown,  for 

appellees : 

Inheritance  Tax  Statutes  are  in  pari 
materia  with  the  Statute  of  Wills,  the 
Statute  of  Descent  and  Distribution,  and 
the  Statutes  of  Adoption  and  of  Legitimn- 
titm,  and  must  be  construed  with  special 
reference  to  same, 

Neiil  V.  Keese,  5  Tex.  23;  61  Am.  Rep. 
748;  Cannon  v.  Vaufjhan,  12  Te-t.SiiB;  Cain 
v.  State,  20  Tex.  3fi3 ;  Selman  v.  Wolfe,  27 
Tex.  88;  Cooper  v.  Yoakum,  Bl  Tex.  391,  4rt 
S.  W.  871;  Bonner  r.  Hearne,  75  Tex.  242,  12 
S.  W.  38;  Taylor  v.  Hall,  71  Tex.  213,  9  S. 
W.  141;  Scoby  V.  Sweatt,  28  Tex.  713;  3B 
Cyc.  1147;  Mager  v.  Grima,  8  How.  490,  12 
L.  ed.  1168;  United  States  v.  Perkins,  183 
U.  S.  825,  41  L.  ed.  287,  16  Sup.  Ct.  Ee]). 
1073;  Wallace  v.  Myers,  4  L.R.A.  171, 
38  Fed.  1*8;  Plunmier  v.  Coler,  178  U.  S. 
115,  44  L.  ed.  998.  M  Sup.  Ct.  Eep. 
829;  Magoun  t.  Illinois  Trust  t  Sav. 
Bank,  170  U.  8.  283,  42  L.  ed.  1037,  IS 
Sup.  Ct.  Bep.  594;  Re  Swift,  137  N.  T.  77, 
J8  L.R.A.  709,  32  N.  E.  1096;  Nunnemacher 
T.  State,  129  Wis.  190,  9  L.R.A.(N.S.)  121, 
108  N.  W.  627,  9  Ann.  Cas.  711;  37  Oyc. 
1656. 

The  relation  created  by  statutory  adop- 
tion is  a  status,  and  is  not  a  personal  or 
contractual  relation. 

Harle  t.  Harle,  —  Tel.  Civ.  App.  — , 
168  S.  W.  670;  Eckford  t.  Knox,  87  Tex. 
204,  2  S.  W.  372;  McColpin  v.  McColpiu. 
—  Tex.  Civ.  -App.  — ,  77  S.  W.  238;  iMf-an 
y.  Lennlx,  40  Tex.  Civ.  App.  62,  88  S.  W. 
384;  Bernero  v.  Goodwin,  267  Mo.  427,  18) 
S.  W.  74;  Gray  v.  Holmes.  57  Kan.  217 
33  L.E.A.  207,  45  Pac.  S96;  Power  v.  Htif- 
ley,  85  Ky.  671.  4  S.  W.  883;  Ross  v.  Ross. 
129  Mass.  243,  37  Am.  Rep.  321 ;  Ftnlev  v. 
Brown.  2S  L.R.A.fN.S.)  1285,  note;  1  0.  J. 
p.  1870. 

Hie  status  created  hy  the  statutory 
adoption  is  that  of  a  legitimate  child,  so  i 

oogic 
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far  as  conccrnB  the  right  of  iuheTitance 
und  all  privileges  pertaining  thereto,  aub- 
jett  to  tlie  statutory  limitations. 

Kokford  V.  Knox,  07  Tex.  200,  2  S.  W. 
372:  Tajlor  v,  Uescvo,  81  Tex.  249,  10  S, 
U'.  1008;  Harle  v.  Harle,  —  Tei.  Civ.  App. 
— ,  166  S.  W.  677;  White  v.  Holmao,  23 
Tex.  Civ.  App.  152,  80  S.  W.  437;  Logan 
V.  Lennix,  40  Tex.  Civ.  App.  62,  8B  S.  W. 
:i«4;  Hartwell  v.  Tefft,  19  E.  I.  644,  34 
L.R.A.  500,  35  Atl.  882;  Power  v.  Hafley, 
85  Kv.  671,  4  S.  W.  683;  Thomas  v.  Malo- 
ney,  i42  Mo.  App.  193,  126  S.  W.  522;  Ber- 
iiero  V.  Goodwin,  287  Mo.  427,  184  S,  W. 
74;  W'arren  v.  Prescott,  84  Me.  483,  17 
L.R.A.  435,  30  Am.  St.  Rep.  370,  24  Atl. 
1)48;  Ryan  v.  Foreman,  181  111.  App.  282; 
Fislie  V.  Lawton,  124  Minn.  85,  144  N.  W. 

The  Adoption  SUtuto,  lilie  the  Legitima- 
tion Statute,  operates  as  an  enlargement, 
And  to  that  (Atent  a  definition,  of  tlie 
u'ords  "(^ildren  and  their  descendants," 
contained  in  the  Statutes  of  Descent  and 
Distribution. 

Harle  v.  Harle,  —  Tex.  Civ.  App.  — ,  188 
S.  W.  674;  Eoltford  v.  Knox,  87  Tex.  200, 
2  S.  W.  372;  Fosburgh  v.  Rogers,  114  Mo. 
122,  19  L.R.A.  201,  21  S.  W.  82;  Moran  v. 
Stewart,  122  Mo.  295,  28  S.  W.  B62;  Ber- 
nero  v.  Goodwin,  267  Mo.  427,  184  S,  W. 
74;  Power  t.  Hafley,  85  Ky.  671.  4  S.  W. 
«83;  Gray  v.  Holmee,  ai  Kan.  217,  33 
L.R.A.  20T.  45  Pao.  5!)0;  Pace  v,  Klink, 
61  Ga.  220;  Re  Newman.  75  Cal.  219,  7  Am. 
St.  Rep.  146,  16  Pac.  887 ;  Re  Winchester, 
140  Cal.  468,  74  Pac.  10;  Wehb's  Estate, 
250  Pa.  17n,  95  Atl.  419;  Re  Walworth,  85 
Vt.  322,  37  L.R.A.{N.S.}  849,  82  Atl.  7, 
Ann.  Cas.  1914C,  1223;  1  R.  C.  L.  614;  1 
C.  J.  1402. 

The  Inheritance  Tax  Law  having  been 
passed  after  Eckford  v.  Knox  and  uubae- 
(]uent  cases  had  firmly  fixed  tlie  heritable 
status  of  adopted  persons  as  children,  it 
will  be  presumed  that  tbe  legislature  io 
exempting  children,  without  express  words 
of  exclusion,  intended  to  include  adopted 
thildreo  in  the  exemption. 

Cooper  V.  Yoakum,  91  Tex.  391,  43  S.  W. 
871:  Bonner  v.  Hearne,  75  Tex.  242,  12  S. 
W.  38;  Overstreet  v.  Uanning,  67  Tex.  657, 
■1  S.  W.  248;  Rowe  v.  Speneer,  70  Tex.  78,  8 
S.  W.  60;  36  Cye.  1142-1144,  1146-1150. 

Per  CiiHam: 

ThiH  rase  orcBents  two  questions,  viz: 
rirst.  Was  property  within  this  state 
dubjeet  to  an  inheritance  ta>;,  under  article 
7487,  Rev.  Stat,  upon  passing  by  will  to 
persons  adopted  by  the  testator  T  Second. 
Was  property  within  this  state  subject 
to  B&id  tox,  under  said  article,  upon  passing 
liy  will  to  children  of  persons  adopted  by 
The  testator T 


of  his  body,  on  June 

15,  1912,  having  his  domicil  in  Cameron 
county,  Texas,  and  leaving  a  will,  duly 
probated  in  said  county,  whereby  be  devispil 
all  of  his   property   as  follows: 

To  his  surviving  wife  Felicitaa  Trevino 
de  Yturria,  an  estate  for  her  life  in  one 
undivided  half  of  same. 

To  Daniel  Yturria,  who  was  duly  adoptti] 
under  the  lawa  of  Texas,  on  January  S. 
1897,  by  Francisco  Yturria  and  Felicitaa 
Trevino  de  Yturria  his  wife,  an  estate  for 
the  term  of  the  life  of  Daniel  Yturria  iu 
an   undivided   one  fourth   of   same. 

To  YsatKl  Garcia,  who  was  duly  adopted 
under  the  laws  of  Texas,  on  January  8, 
1897,  by  Francisco  Yturria  and  felicitaa 
Trevino  de  Yturria  his  wife,  an  estate  for 
the  term  of  the  life  of  Ysabel  Garcia  in  an 
undivided  one  fourth  of  same. 

To  Hermino  Yturria  and  Fausto  Yturria. 
children  of  said  Daniel  Yturria,  the  re- 
mainder of  the  property  devised  for  his 
life  to  Daniel  Yturria. 

To  Miguel  Francisco  Garcia,  Juah  An- 
tonio Garcia,  Jose  Alejandro  Garcia,  and 
Maria  del  Raaario  tjarcia,  cbildren  of  said 
Ysabel  Garcia,  the  remainder  of  the  prc^- 
erty  devised  for  her  life  to  Y^sabel  Garua. 

To  the  above-named  children  of  Danid 
Yturria  and  Ysabel  Garcia  the  remainder  of 
the  property  devised  for  her  life  to  Felici- 
taa Trevino  de  Yturria. 

It  was  also  shown  that  if  the  property 
devised  to  the  children  of  the  pereocs 
adopted  by  Francisco  Yturria.  was  subject 
to  the  inheritance  t&x,  then  (4,003.11,  with 
8  per  cent  per  annum  interest  from  June 

16.  1912,  would  be  the  amonnt  of  tbe  tax 
on  the  property  in  Texas  devised  to  each 
of  the  defend  a  nets  in  error  Hermino 
Yturria,  and  Fausto  Yturria,  and  $2,450.85. 
with  8  per  cent  per  annum  interest  from 
June  16,  1012,  would  be  the  amount  of  the 
tax  on  the  property  in  Texas  devised  to 
each  of  the  defendants  in  error  Miguel 
Francisco  Qaroia,  Juan  Antonio  Garcia. 
Jose  Alejandro  Garcia  and  Maria  del 
Roeario  Garcia. 

In  so  far  as  it  applies  to  the  questions 
presented  by  this  record,  article  7487,  Rev. 
Stat,  subjects  to  a  tax  all  property  within 
the  jurisdiction  of  the  state  upon  its  pass- 
ing by  will  or  by  descent  to  or  for  the  use 
of  any  person,  "except  the  father,  mother. 
wife  or  direct  lineal  descendants  of  the  tes- 

Tbe  contention  tor  defendants  in  er- 
ror is  that  our  Adoption  Statute  gives  to 
adopted  persons  and  their  legitimate  chil- 
dren the  status  of  natural  children  and 
.  grandchildren  of  the  adopter,  and  thst 
I  beoce   adopted   persons  and   the  legitimate 


TJ.R.A.I918F. 


STATE  EX  EEL.  WALTON  v.  ^TURHIA. 


1081 


children  of  adopted  pereons  come  within  the 
meaning  of  the  term  "direct  lineal  deacend- 
aota,"  us  u»ed  in  article  74S7,  Bev.  btat. 

As  faae  often  been  stated,  adoption  was 
unknoim  to  the  oomioon  law.  but  was 
recognized  from  the  earlicBt  days  in  the 
jurisprudence  of  the  civil  law.  Under  the 
civil  law  adoptioc  created  the  rclation- 
■hip  of  parent  and  child,  witA  the  retultaat 
rightB  and  duties.  Had  our  utatute  declared 
the  effect  of  adoption  to  be  what  it  was 
under  the  civil  law,  or  had  it  been  allent 
with  respect  to  auch  effect,  after  merely  pto- 
vidinft  for  adoption,  the  concluiion  would 
seem  correct  that  adopted  pereoni  and 
their  children  should  be  glTen  the  Eanie 
l^ai  stAtus  as  natural  children  and  grand- 
children. Our  statute,  however,  dednes 
with  precision  the  rights  and  privilegea  to 
which  a  party  shall  bi-  entitled  by  virtue 
of  adoption.  These  rights  and  privilegea 
are,  luider  article  2,  Kev.  Stat:  "All  the 
rights  and  privileges,  tK>th  in  law  and  etjuity 
of  a  legal  heir  of  the  party  so  adopting 
him:  Provided,  however,  that  if  the  party 
adopting  such  heir  have  at  the  time  of  auch 
adt^lon,  or  shall  thereafter  have,  a  child 
begotten  ill  lawful  wedlock,  such  adopted 
heir  shall  in  no  case  inherit  more  than  one 
fourth  of  the  eatate  of  the  party  adopting 
him." 

The  opinion  of  Chief  Justice  Willie  in 
Eckford  V.  Knor,  «7  Tex.  202,  203,  2  S.  W. 
372,  leaves  little  basia  for  controversy  ae 
to  what  are  "all  the  rights  and  privileges, 
both  in  law  and  equity,  of  a  legal  heir" 
of  the  adopter.  In  that  opinion  it  is 
declared:  "When  the  statute  says  that 
one  person  may  adopt  another  as  his  heir, 
and  that  the  latter  thereupon  becomes 
entitled  to  all  the  rights  and  privileges  of 
a  legal  heir  of  the  part;  so  adopting  him, 
it  means  that,  upon  the  death  of  the 
adopting  party,  the  other  shall,  if  living, 
becMoe  entitled  to  an  interest  in  all  his 
property  of  which  he  shall  die  intestate, 
and  shall  not  be  wholly  excluded  by  any 
class  of  peraona  whatsoever.  .  .  .  Aware 
that  the  effect  of  the  law  was  to  give  him 
a  child's  share  of  the  property,  the  legis- 
lature confined  his  inheritance  under  cer- 
t^n  circumHtnncea  to  one  fourth  of  the 
estate,  thereby  saying  that  in  all  other 
respects  he  should  be  entitled  to  all  the 
rights  and  privileges  of  a  child  so  far  ss 
the  inheritance  is  concerned."  67  Tex.  202, 
204. 

The  quoted  language  plainly  rejects  the 
Civil-lnw  inle  "that  the  person  adopted 
stood  not  only  himself  in  relation  of  child 
to  him  adopting,  but  hie  children  become 
gnwdchildren  of  such  person,"  as  announced 
in  the  leading  case  of  Vidal  v.  Commsgere. 
13  Ia.  Ann.  914,  and  interprets  onr  stat- 
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ute  OS  subetituting  therefor  the  rule 
that  the  adopted  person  ^all  aoquire 
only  rights  and  privilagee  In  the  inheri- 
tance, that  is,  in  that  which  passes  from  tJie 
adopter  upon  his  death,  and,  as  to  such 
inheritance,  the  rights  and  privileges  of 
the  adopted  person  are  made  the  same  aa 
would  be  thoM  of  a  natural  child,  save 
as  restricted  by  the  closing  proviso  of  ar- 
ticle 2.  That  the  statute  thus  wrought  an 
important  modiScation  of  the  civil  law  is 
expressly  pointed  out  by  Chief  Justice 
WUlie,  67  Tes.  204. 

It  is  clear  to  our  minds  that,  hod  the 
legialattve  intent  been  otherwise  than  as 
interpreted  in  Eckford  »,  Knox,  we  w.ould 
not  And  in  our  Adaption  Statute  such 
deliberate  avoidance  of  the  word  "child" 
nor  such  discriminating  use  of  the  term 
"l^^l   heir." 

On  the  authority  of  Eckford  t.  Knox, 
it  was  deUrmined  in  Taylor  v.  Deseve, 
81  Tex.  248.  Ifl  S.  W.  1008,  that  adoption 
in  Texas  did  not  have  the  same  effect  ok 
paternity  and  filiation,  and  did  not  make 
the  adopted  person  a  constituent  of  the 
family   of  the  adopter. 

The  case  of  Cochran  v.  Cochran,  43  Tex. 
Civ.  App.  259,  06  S.  W.  732,  presented 
the  question  as  to  whether  a  person  died 
■without  "lawful  children,"  within  the  mean- 
ing of  a  will,  when  he  died  leaving  one- 
whom  he  had  adopted  surviving  "himj  but 
leaving  no  natural  children,  and  it  was 
held  that  the  party  adopted  was  not  a 
lawful  child,  the  court  saying  that  "air 
adopted  heir  is  not  in  fact  the  child  of  the 
person  adopting  him." 

Adhering  to  the  decisions  cited,  we  con- 
clude that  in  this  state  neither  an  adopted 
person  nor  a  child  of  an  adopted  person 
is    a    "direct    lineal    descendant"    of    the 

No  other  conclusion  could  be  reached 
without  disapproving  Eckford  v.  Knox  and 
without  disregard  of  the  establiahed  rule 
requiring  ua  to  give  to  words  in  common 
use,  when  found  in  a  statute,  the  sense  in 
which  they  are  ordinarily  used.  Texas  ft 
P.  R.  Co.  V.  Railroad  Commission,  105 
Tex.  303,  160  S.  W.  878.  Given  ordinary 
significance,  as  shown  by  Webster's  Dic- 
tionary, "direct"  means  "in  the  line  of 
descent,"  "lineal"  meaus  "in  the  line  of 
succession  through  lineage,"  and  "descend- 
ant" means  "one  who  descwids  as  oifsprlng. 
however  remotely:"  and  hence,  aa  each  of 
these  three  nearly  synonymous  words  car- 
ries the  concept  of  offspring  in  the  tine  of 
generation,  their  combined  use  preclude ii 
our  declaring  others  than  natural  offspring 
to  be  within  the  class  of  direct  lineal  de- 
scendants. 

Section  2  of  article  2462  Her.  Stat,  for- 
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merly  article  1689,  wai  held  to  govern  the 
distrtbution  of  the  ettate  of  one  who  died 
leaving  surviving  him  botb  a  widow  and 
nlso  one  whom  he  had  adopt«d.  |  2  reading: 
■'If  the  deccnaed  have  no  child  or  children, 
or  their  deacendauts,  then  the  eurviving 
Jiusband  or  wife  shall  he  entitled  to  all 
the  persona]  estate,  and  to  one  half  of 
the  lands  of  the  intestat«,  without 
tier  to  anj  person,  and  the  other  halt  shall 
pass  and  be  inherited  according  to  the 
rules    of   descent   and   distribution." 

Sec  \^'hite  v.  Holman,  SG  Tex.  Civ.  App. 
152,  ao  S.  W.  438. 

Although  the  adopted  person  whose 
rights  were  discussed  in  that  case  would 
^tcem  to  have  been  reaUy  entitled  to  the  half 
of  the  land  awarded  her,  not  under  §  2  of 
former  article  1689,  but  under  a  correct 
construction  of  article  2469,  tlien  article 
1696  and  the  Adoption  Statute  as  an- 
nouueed  in  Eckford  v.  Knos,  because  the 
land  in  controversy  belonged  to  the  com- 
munitj  estate  of  the  adopter  and  his  widow, 
nevertheless  the  opinion  in  White  v.  Hol- 
man shows  that  the  court  interpreted  the 
words  "child,"  "children,"  and  "their  de- 
Bcendants"  aa  not  including  an  adopted 
heir.  That  interpretation  of  these  words, 
a»  used  throughout  our  Statutes  of  De- 
scent, is  believed  to  be  sound.  Having  set 
out  our  reasons  for  this  conclusion  in  an 
opinion  filed  to-day,  reversing  the  contrary 
holding  of  the  court  of  civil  appeals  in  the 
case  of  Harle  v.  Harle,  —  Tex.  Civ.  App. 
— ,  168  S.  W.  674,  it  is  not  necessary  to 
repeat  them.  When  an  adopted  person 
acquires  property  by  descent  from  hie 
adopter,  it  is  not  because  he  is  a  child  of 
the  adopter,  but  it  is  bei-auee  the  Adoption 
Statute  puts  him  in  the  position  of  a  child 
ivith    respect    to    the,  inheritance. 

While  neither  thotW  adopted  by  Daniel 
Vturria  nor  tlieir  children  were  his  direct 
lineal  descendants,  yet,  as  already  painted 
out,  those  adopted  by  him  became  entitled 
to  the  same  rights  and  privileges  aa 
children,  with  respect  to  that  which  passed 
to  them  upon  his  death  without  issue  of 
his  body. 

The  e^cemption  of  property  passing  to 
i-ertain  speaitied  classes  from  the  payment 
of  an  inheritance  tax  and  from  the  lien 
securing  same,  under  our  statutes,  clearly 
confers  on  such  classes  a  privilege.  For 
"the  term  'privilege'  includes  in  its  ordi-  . 
nary  ilefrnition  an  exemption  from  such  bur-  | 

AnnoUtioii — Do  temu  "chfld,"  "children,"  "isMie,"  etc.,  m  statute  gor- 
emtiiB  dittribtition  of  decedent's  estate,   melnde  adopted  diOdren. 

The  present  annotation  supplementa  I  The  notes  on  the  question  of  the  right 
that  to  Morse  v.  Osborne,  30  L.R^,  of  a  child  adopted  in  another  state  to 
iX.R.)  914,  wherein  a  discnssion  of  the  take  tinder  loeal  Statutes  of  Descent 
i-ules  and  principles  will  be  found.  |  and  Distributioa,  which  are  referred  to 
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thena  as  others  are  subjected  to,  as  the 
privilege  of  being  exempt  from  arrest  or 
frtHn  taxation."  State,  Uorris  Canal  I^Bkg. 
Co.,  Proseculors,  v.  Betts,  24  K.  J.  L..  557. 

The  supreme  court  of  Pennsjlvania  de- 
elded  in  the  case  of  Com.  'v.  Henderson,  172 
Pa.  136,  33  Atl.  368,  that  the  Utle  to  an 
set,  entitled  An  Act  to  Confer  upon  a  Party 
tiie  Privileges  of  a  3on,  gave  aotice  of  the 
purpose  to  confer  on  the  party  exemptioD 
from  payment  of  any  further  inheritance 
tax  than  would  be  payable  by  a  natural  eon. 
for  the  reason  that  "the  grant  of  all  the 
privileges  of  a  son  necessarily  included 
this  privilege  of  exemption." 

Aa  it  was  the  privili^  of  a  child  of 
Daniel  Yturria,  under  article  7487,  to 
have  property  within  the  jurisdiction  of 
this  state  pass  to  him,  by  will  or  descent, 
without  payment  of  an  inheritance  tax,  and 
as  the  persons  adopted  hy  Daniel  Ytur- 
ria. were  entitled,  by  the  plain  terms  of 
article  2,  to  the  same  privilege,  it  fol- 
lows that  Daniel  Yturria  and  Ysabel  Garcis 
were  privileged  to  take  the  property  devised 
to  them  by  their  ad<^ter,  wiUiout  pay- 
ment of  the  inheritance  tax,  and  the  judg- 
ments of  the  trial  court  and  of  the  court  of 
civil  appeals  were  correct  with  regard  to 
the  devises  to  them.  But  we  do  not  feel 
warranted  in  extending  to  othCTS  tho  ri^ts 
and  privileges  which  are  confined  by  the 
Adoption  Statute  io  the  adopted  persons, 
and  therefore  conclude  that  the  property 
devised  to  the  children  of  the  persons 
adopted  by  Francisco  Yturria  was  subject 
to  the  payment  irf  the  inheritance  t*i- 

The  judgments  of  the  Gonrt  of  Civil  Ap- 
peals and  the  District  Court  are  according- 
ly reversed.  It  is  ordered  that  judgment 
be  entered  denyinj;  plaintiff  in  error,  the 
state  of  Texas,  any  recovery  as  to  the  taxes 
nued  for  on  the  property  devised  to  Daniel 
Yturria  and  Ysabel  Garcia,  adopted  chil- 
dren of  the  teitafor  Francisco  Yturria,  ami 
that  judgment  be  entered  in  favor  of  the 
plaintiff  in  error,  the  state  of  Texas, 
Hgainst  the  executor  and  the  respective 
devisees  for  the  amounts  of  inheritance  tax- 
es and  interest  shown  above  on  the  property 
in  Texas  devised  by  the  will  of  Francisco 
Yturria  to  the  children  hereinbefore  named 
of  Daniel  Yturria  and  Ysabel  Garcia,  with 
foreclosure  of  the  lien  securing  said 
amounts. 
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in  tbe  note  in  30  L.RJ^.(N.S.)  914,  are 
supplemented  in  the  annotation  to  An- 
<let8on  V.  Freneh,  L.R.A.1916A,  600 
(man;  of  the  cases  in  these  notes  de- 
termine the  question  whether  or  not  a 
child  adopted  in  a  foreifrn  state  is  in- 
clnded  within  the  terma  "child,"  "chil- 
dren," "isBue,"  etc.,  as  used  in  local 
Statutes  of  Descent  and  Distribution, 
and  reference  should  be  made  thereto 
for  such  cases). 

And  for  the  late  cases  upon  the  ques- 
tion whether  the  terms  "child,"  "chil- 
dren," "isaue,"  etc.,  in  a  will  include 
adopted  children,  see  annotation  to  Wil- 
der V.  Butler,  L.R.A.iei8B,  119. 
As  kJfeotliiK  kindred  of  foiter  parent. 

In  Kentucky,  where  an  adopted  child 
is,  "as  such,  capable  of  inheriting  as 
though  such  person  were  the  child  of 
the  foster  parent,  and  where  the  statute 
reg^olating  the  descent  of  real  estate 
provides  that  when  a  person  shall  die 
intestate  his  real  estate  shall  descend 
"first  to  his  children  and  their  descend- 
ants," and  that  when  an  infant  dies 
iTithoat  issue,  having  title  to  real  estate 
derived  from  one  of  his  parents,  the 
whole  shall  descend  to  that  parent  and 
his  or  her  kindred,  etc.,  it  has  been  held 
(Lanferman  v.  Vanzile  (1912)  150  Ky. 
751,  150  S.  W.  1008,  Ann.  Cas.  1914D, 
563)  that  an  adopted  child  is  within  the 
meaning  of  the  terra  "children,"  as  iiaed 
in  the  general  Statutes  of  Distribution, 
And  that,  when  an  adopted  child  dies  in 
infancy  without  issue,  real  estate  in- 
herited from  his  foster  parents  descends 
to  the  kindred  of  such  parents,  and  not 
to  his  natural  kindred,  the  couit  saying 
that  the  words  "parent  and  child,"  as 
used  in  the  Statute  of  Descent  and  Dis- 
tribution, do  not  exclude  adopted  ahil- 
dren,  and  that  the  word  "children"  is 
not  necessarily  confined  to  children  born 
in  lawful  wedlock,  and  that  the  word 
"parent"  includes  a  foster  parent.  (Gen- 
erally, as  to  dfsrent  and  distribution  of 
property  of  adopted  child,  see  note  to 
Baker  v.  Clowser,  43  L.E.A.(N-8.)  1056, 
which  cites  the  Lanferman  Case.) 
JLs  KffeotinB  reva  on tlon  of  irill. 

Supplementing     note     in     30     L.R.A. 
(KS.)   p.  916. 

In  Pennsylvania,  it  has  been  held  that 
the  adoption  of  a  child  subsequent  to 
the  execution  of  a  will  by  the  adopting 
parent  does  not  revoke  the  will  as  to 
it,  under  a  statute  applying  to  "after- 
bom  children."  Ooldstein  v.  Hammell 
11912)  236  Pa.  305,  84  Atl.  772. 
J^R.A.iniSF. 


Am     detarmlnlng     r^bt     of     adopted 
child  or  It*  i*aa«  to  Inherit. 

Supplementing  note  in  30  L.E.A.(N.S.) 
p.  917. 

The  recent  authorities,  with  one  ex- 
ception, are  to  the  effect  that  adopted 
children  and  their  issue,  for  purposes 
of  inheritance,  are  included  within  the 
various  terms  under  consideration. 

Thus,  in  Batchelder  v,  Walworth 
(1912)  85  Vt.  322,  37  L.E.A.(N.S.)  849, 
82  Atl.  7,  Ann.  Cas.  1914C,  1223,  where 
the  Statute  of  Adoption  created  the  same 
rights  of  inheritance  between  the  par- 
ties as  though  the  person  adopted  had 
been  the  legitimate  child  of  the  person 
making  the  adoption,  and  the  Statutes 
of  Descent  provided  that  an  intestate's 
estate  should  descend  to  his  "children" 
unless  he  had  mairied  and  left  no  "is- 
sue," it  was  held  that  the  words  "chil- 
dren" and  "issue"  are  not  limited  to 
natural  children  born  in  lawful  wed- 
lock, but  include  adopted  children  and 
their  legal  representatives,  so  that  the 
child  of  an  adopted  daughter,  deceased, 
was  entitled  to  inherit  through  her  by 
right  of  representation,  and  share  in 
the    adoptive    father's   intestate    estate. 

And,  in  Missouri,  where  a  child,  when 
adopted,  becomes  an  "heir"  and  entitled 
to  nurture,  treatment,  and  protection  of 
a  child  by  birth,  the  rule  is  that  an 
adopted  child  is  included  in  the  general 
designation  of  children,  and  his  or  her 
descendants  in  the  general  designations 
of  descendants  of  children,  in  the  Stat- 
utes of  Descents  and  Distributions.  Re 
Cupples  (1917)  272  Mo.  465,  1S9  S.  W. 
556. 

And  that,  under  the  Kentucky  stat- 
utes, an  adopted  child  is  witlun  the 
meaning  of  the  word  "children,"  as  used 
in  a  statute  regulating  the  descent  of 
real  estate  of  one  dying  intestate,  see 
Lanferman  v.  Vanzile  (1912)  150  Ky. 
751,  150  S.  W.  1008,  Ann.  Cas.  1914D, 
563,  as  set  out  supra. 

In  Idaho,  where,  by  statute,  an  adopt- 
ed child  and  the  person  adopting  it 
sustain  toward  each  other  the  relation 
o£  parent  and  child,  and  have  all  the 
rights  and  are  subject  to  all  the  duties 
of  that  relation,  and  by  statute  one- 
half  of  the  community  property,  of 
which  no  testamentary  disposition  has 
been  made,  shall,  upon  the  death  of 
either  husband  or  wife,  descend  equally 
to  the  "legitimate  issue  of  his,  her,  or 
their  bodies,"  it  has  been  held  that  an 
adopted  child  is  included  in  the  expres- 
sion "legitimate  issue,"  etc.,  so  as  to  en- 
able such  a  child  to  inherit  an  interest 
ty  estate,  the  mother  having 
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died  without  making  any  testamentarr 
disposition  thereof.  Scott  v.  Scott 
(1917)  247  Fed.  976.  la  this  case  the 
court  maintained  that  the  terma  "child" 

Statutes,  both  include  a  child  hy  adop- 
tion as  well  as  a  ciiild  by  birth,  and 
that  it  was  manifest  that  the  legislature 
had  intended  to  give  adopted  children 
the  legal  status  o£  "iasue,"  and  that  the 
entire  phrase,  "legitimate  issue  of  his, 
her,  or  their  bodies,"  was  used  as  the 
equivalent  only  of  the  word  "iasue." 

And  in  Riley  v.  Day  (1913)  88  Kan. 
503,  44  L.R.A.(N.S.)  296,  129  Pac.  524, 
where  the  Adoption  Statute  rendered 
an  adopting  parent  subject  to  alt  the 
liabilities  of  a  parent,  and  gave  to  the 
adopted  child  the  same  rights  of  person 
and  property  as  children  or  heirs  at  law 
of  the  person  adopting,  it  was  held  that 
an  adopted  daughter  of  a  prior  deceased 
daughter  of  an  intestate  was  "living 
issue,"  within  the  meaning  of  a  statute 
providing  that  property  of  an  intestate, 
subject  to  certain  exceptions,  should 
descend  to  "surviving  children  and  the 
living  iasue,  if  any,  of  prior  deceased 
children,"  so  as  to  entitle  her  to  inherit 
through  her  adopted  mother. 

And,  in  Michigan,  an  adopted  child 
which,  by  statute,  stands  in  the  relation 
of  parent  and  child  with  the  person 
adopting  it,  and  is  an  heir  at  law  of 
such  person,  the  same  as  if  he  were  in 
fact  the  child  of  such  person,  takes  as  a 
"lineal  descendant,"  the  same  as  if 
placed  in  the  line  of  descent  by  birth. 
Fisher  V.  Gardiner  {1816)  183  Mich.  660. 
150  N.  W.  358. 

So,  in  New  Hampshire,  where  an 
adopted  child  bears  the  same  relation 
to  his  adopted  parents,  in  respect  to  the 
inheritance  of  property,  as  if  he  were 
the  natural  child  of  such  parents,  and, 
by  the  Statute  of  Wills  touching  lapsed 
legacies,  "the  heirs  in  the  descending 
line  of  a  legatee  or  devisee,  deceased 
before  the  testator,  shall'take  the  estate 
bequeathed  or  devised  in  the  same  man' 
ner  tbe  legatee  or  devisee  would  have 
taken  if  he  had  survived,"  an  adopted 
child  ia  an  "heir  in  the  descending  line," 
'  within  the  meaning  of  the  act.  In  so 
holding,  the  court  approved  certain 
other  decisions  wherein  an  adopted  child 
has  been  held  a  "lineal  descendant." 
Clark  V.  Clark  (1913)  76  K.  H.  551,  85 
Atl.  758. 

Another  ease  of  interest  in  connec- 
tion with  those  which  sustain  the  right 
of  an  adopted  child  to  inherit  is  Ryan 
V.  Foreman  (1914)  262  DL  175,  104  N. 
E.  189,  Ann.  Cas.  1915B,  780,  wherein 
L.R.A.19J8F. 


it  was  held  that  a  child  adopted  under' 
a  statute  providing  that  from  th«  date 
of  the  decree  of  adoption  the  child 
shall,  to  all  legal  intents  and  purposes, 
be  the  child  of  the  petitioner  or  peti' 
tioners,  and  that,  for  the  purpose  of 
inheritance  and  other  legal  eonsequencea 
and  ineidents  of  the  natural  relation  of 
parent  and  child,  the  ehild  shall  be 
deemed  the  same  as  if  he  had  been  bom 
to  them  in  lawful  wedlock,  was  within 
the  meaning  of  the  words  "ehild  or  chil- 
dren," as  used  in  the  Police  Pension 
Fund  Act,  which  provided  that  after 
the  death  of  a  person  pensioned  under 
the  act  the  widow  or  child  or  ehildreo 
under  a.  certain  age  should  be  paid  the 
pension  provided  for  the  father. 

But  a  contrary  conclusion  was  reached 
in  the  recent  Texas  esse  of  Harie  v. 
Harle  (1918)  —  Tax.  —,  204  S.  W.  317. 
In  that  case  the  Adoption  Statute  put 
the  adopted  person  in  the  same  position 
with  respect  to  BUocesBion  to  the  estate 
of  the  addpter,  on  his  death,  as  a  ebild 
would  occupy,  except  that  as  against  a 
ehild  bom  in  lawful  wedlock  the  adopt- 
ed child  could  not  take  more  than  one 
fourth  of  the  estate,  from  which  it  was 
said  necessarily  to  follow  that  adoption 
in  Texas  did  not  give  the  adopted  per- 
son the  legal  status  of  a  natural  child. 
It  was  then  held  that  while  the  court 
did  not  deny  an  adopted  child  any  of  the 
rights  to  which  the  Adaption  Statute 
entitled  him,  the  Statute  of  Descents 
and  Distributions  could  not  be  inter- 
preted to  include  adapted  chUdren  and 
their  issue  within  the  words  "child"  or 
"children  of  the  deceased  or  their  de- 
scendants," so  as  to  permit  an  exten- 
sion of  the  statute  which  would  confer 
rights  and  privileges  in  the  estate  of  the 
adopter  upon  others  than  the  persons 
adopted.  And  this  decision  finds  sup- 
port in  State  ex  kel.  Walton  v. 
Ytubbia,  ante,  1079,  wherein  it  was,  in 
effect,  held  that  an  adopted  person  was 
not  a  direct  lineal  descendant  of  hi.<i 
adopter,  and  that  such  a  person  did 
not  acquire  the  status  of  a  natural  child. 
Aa  affeotlliB  Inharltanee  tax. 

Supplementing  note  in  30  L.R.-\.(K.S.) 
p.  919. 

In  the  Texas  case  of  State  e.\:  rel. 
Wat.ton  v.  Yturria,  it  was  ruled  that 
neither  an  adopted  child  nor  his  or  her 
children  are  ''direct  lineal  descendants'' 
of  the  person  making  the  adoption. 
within  the  meaning  of  an  Inheritance 
Tax  Law,  exempting  property  passing 
to  a  father,  mother,  wife,  or  direct  lineal 
descendant  of  the  deceased ;   but   that. 
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sioce  the  Adoption  Statute  extends  to 
the  adopted  person  all  the  rights  and 
privilege  both  in  law  and  equity,  of 
■a  legal  heir  of  the  adopter,  property 
passing  to  such  an  adopted  child  was  not 
subject  to  an  inheritance  tax,  although 
property  paasing  to  the  children  of  the 
adopted  child  from  the  foater  grand- 
parent was  taxable,  the  court  not  feel- , 
ing  warranted  in  extending  the  statutory 
rights  and  privities  granted  adopted 
children,  to  their  children. 

On  the  other  hand,  in  Missouri,  where 
the  Collateral  Inheritance  Tax  Statute 
(Rev.  Stat.  1909,  §  3U9)  expressly  ex- 
empts property  passing  by  inheritance 
to  "legally  adopted  children  or  direct 
lineal  descendants,"  it  has  been  held 
that  since  adopted  children  are  ''chil- 
dren" within  the  meaning  of  that  gen- 
eral term,  as  used  in  the  Missouri  Stat- 


ute of  Descents  and  DiBtributioDS,  and 
are  descendants  so  that  they  do  not 
break  ihe  course  o£  descent  from  the 
ancestor,  the  ohildren  of  an  adopted 
child  full  within  the  phrase  "direct  lineal 
descendant,"  and  are  not  required  to  pay 
a  collateral  inheritance  tax  upon  in- 
heriting from  the  foster  grandparent. 

And  see  Re  Benson  (1917)  99  Misc. 
222,  163  N.  Y.  Supp.  670,  rehearing 
denied  in  (1917)  164  N.  T.  Supp.  933, 
wherein  it  was  held  that  the  words 
"brother,  sister,"  or  any  child  adopted 
as  such,  as  used  in  the  New  York  Trans- 
fer Tax  Law,  do  not  make  a  person 
legally  adopted  by  the  natural  parents 
of  a  deceased  son,  a  "aiater  of  such 
son,"  so  as  to  entitle  her  to  exemption 
and  the  right  prescribed  for  bequests  to 
natural  sisters.  Q.  J.  C. 


XKW  YORK  COURT  OF  .\PPF..UjS,    ,  tariff,  as  published  and  filed,  relating  to  the 
I  movement   of    cars    from   Its    public    team 
j\XTllOXV  &  JONES  COMPANY,  Respt.,  i  tracks  at  Utica,  New  York,  t«  the  Dela- 
V.  ware,    Lackawanna,    k    Western    Railroad 

Company,  defendant  was  prohibited  by  the 
terms  of  the  Public  Service  Commisriona 
Law  from  making  Buch  movement,  and  any 
compliance  with  plaintiff's  request  would 
liave  been  in  the  Dature  of  an  unlawful  dis- 


(223  If.  Y.  21,  119  N.  E.  90.) 


Carrier  —  duty  to  move  slitpment  after 
dellverr. 

A  carrier  whicli  has  delivered  a  consign-  '■ 
meat  of  goods,  by  placing  the  car  on  the 
lva.in  track  for  unloailiug,  is  under  no  ob-  ; 
ligation  to  sM'itch  the  car  at  the  request 
of  the  conBignee  to  the  tracks  of  another 
rarricr  80  that  the  shipment  may  be  billeil 
iiiiil  forwarded  over  its  road. 
For  alher  oaset,  tee  Oarriera,  III.  d,  1,  in 

Dig.  1-5Z  a.  8. 

(February  2«,  1018.) 

APPEAL  by  defendant  from  a  judgmerit 
uf  the  Appellate  Division  of  the  Su- 
p['i'me  Court,  Fourth  Department,  afhrming 
a,  Judj^went  of  a  Trial  'J'erm  for  Oneida 
County  in  favor  of  plaintiff,  and  from  an 
order  di'nying  a  new  trial,  in  an  action 
brought  to  recover  damages  to  fruit  alleged 
to  have  tieen  sustained  by  defendant's  re- 
fusal to  transfer  cars  containing  it  to  the 
tracks  of  another  carrier.    Reversed.  ' 

'Hie  facta  are  stated  in  the  opinion. 

Messrs.  Kernan  Jt  .K^man,  for  appel- ' 
lant: 

In   the  absence  of  any   provision  in   the 

Not<'.  —  Ab  to  duty  of  carrier  to  Hhift  j 
or  trsnsfer  cars  after  arrival  at  destina-  ' 
tion,  see  annotation  following  this  case,  I 
post,  1087;  and  references  therein  to  annota-  j 
tions  on  related  questiiNiB.  j 


New  York  C.  &  H.  R.  R.  Co.  v.  Smith,  62 
Miac.  526,  115  N.  Y.  Supp,  838;  Wight  v. 
United  States,  167  U.  S.  612,  42  L.  ed.  258, 
IT  Sup.  Ct.  Rep.  822;  United  States  v.  Il- 
linois Terminal  K.  Co.  166  Fed.  548;  Stan- 
dard Oil  Co.  V.  Tnited  States,  103  C.  C.  A. 
172,  179  Fed.  611;  Te.xa8  i  P.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  2(W  U.  S.  426,  51 
L.  ed-  553,  27  Sup.  Ct.  Rep.  350,  8  Ann. 
Caa,  1075;  Pecos  River  R.  Co.  v.  Reynold! 
Cattle  Co.  —  Tex.  Civ.  App.  — ,  133  S.  W. 
laa ;  Texas  &  P.  H.  Co.  v.  Cisco  Oil  Mill,  204 
U.  S.  44B,  Gl  L.  ed.  562,  27  Sup.  Ct  Rep. 
358;  New  York  C.  ft  H.  B.  R.  Co.  v.  United 
States,  B2  C.  C.  &.  331,  160  Fed.  267;  Chi- 
cago ft  A,  R.  Co.  V.  Kirby,  225  U.  8.  16S, 
56  L.  ed.  1033,  32  Sup.  Ct.  Rep.  648,  Ann. 
Cas.  1014A,  601. 

Messrs.  Dunmore  A  Ferris,  for  respond- 

Defendaut  was  in  duty  bound  to  transfer 
to  the  Delaware,  Lackawanna,  ft  Western 
Railroad  yards  the  car  of  fruit  within  rea- 
Bonable  time  after  it  had  received  notice 
from  the  plaintiff  to  do  so;  and,  if  any  un- 
reasonable and  unnecessary  delay  occurred 
in  the  transfer  of  said  car,  defendant  is  lia-; 
hie  tax  the  immediate  and  proximate  dam~ 
age  resulting  from  such  neglect  of  duty. 

Zmn  V.  New  Jersey  St.  B.  Co.  49  N.  Y. 
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442,  10  Am.  B^.  402;  Ward  t.  New  York 
C.  R.  Co.  47  N.  Y.  2B;  WMtern  k  A.  H. 
Co.  V.  ExpOHitioD  Cotton  Mills,  81  Qa.  S22, 
2  L.R.A.  102,  7  S.  E.  916. 

The  defendant,  in  ite  refusal  to  tranatcr 
the  care  in  question  from  its  yards  to  the 
Delaware,  Lackawanna,  &,  Western  Rail- 
road, KB  demanded  by  plaintilT,  was  guilty 
of  a  breach  of  its  common-law  duty. 

Fenner  v.  Buffalo  t  S.  L.  R.  Co.  44  N. 
Y.  505,  4  Am.  Rep.  709;  Creflcent  Coal  Co. 
V.  Louisville  t  K.  R.  Co.  {Higon  v.  Louis- 
ville 4  N.  R.  Co.)  343  Ky.  73.  33  L.E.A. 
(X.S.)  442,  135  S.  W.  768;  Illinoia  C.  R. 
Co.  V.  Mitchell,  68  Hi.  471,  18  Am.  Rep. 
.'■>04;  Hermann  v.  Goodrich,  21  Wis.  537,  94 
Am.  Dec.  562. 

Ttie  Public  Service  CommisBioDa  Idw  did 
not  in  any  respect  alter  the  common  law  or 
release  the  defendant  railroad  from  ita  com- 
mon-law duties,  nor  deprive  the  court  of  its 
cognizance  under  the  general  rules  of  law. 

Loomis  V.  Lehigh  Yall^  R.  Co.  208  N. 
Y.  312.  101  N.  E,  907;  United  States  v. 
Howell,  56  Fed.  21,4  Inters.  Com.  Rep,  818; 
Atlantic,  K.  i.  N.  B.  Co.  v.  Horn,  106  Tenn. 
73,  59  S.  W.  134;  Gulf,  C.  &  8.  F.  E.  Co. 
V.  Hefley,  158  U.  S.  301,  39  L.  ed.  1)11,  15 
Sup.  Ct.  Rep.  802;  Interstate  Con-uerce 
Commia.'^ion  v.  Baltimore  &  O.  R,  Co.  145 
U.  S.  263,  36  L.  ed.  BOS,  4  Intera.  Com. 
Rep.  92,  12  Sup.  Ct.  Rep.  844;  United 
States  V.  Hanley,  71  Fed.  672. 

ColIlD,  J.,  delivered  the  opinion  of  the 

The  action  is  to  recover  the  damagea  sus- 
tained by  plaintiff,  a  corporation,  througli 
the  refusal  of  defendant,  a  railroad  cor' 
poration,  to  transfer  eara  from  its  Lrack  to 
the  freight  yard  of  tlie  Delaware,  Lackairan- 
na,  t  Western  Railroad  Company  at  Utica, 
New  York.  The  judgment  consequent  upon 
the  verdict  of  the  jury  at  trial  term  in  fa- 
vor of  the  plaintiff  wbb  unanimoualy  af- 
flrmed  by  the  appellate  division. 

The  complaint  alleges  and  the  recovery 
of  plaintiff  was  upon  three  similar  cauaca 
of  action.  The  qucations  for  our  determi- 
nation are  correctly  and  adequately  pre- 
sented by  the  facta  proved  for  the  purpose 
of  the  establishing  one  of  them,  as  follows 
On  September  24,  1909,  a  car  containing 
300  crates  of  peaches,  which  had  been  for- 
warded from  Barker,  Niagara  county.  New 
York,  over  the  railroad  of  defendant  to  the 
plaintiff  aa  oonsignee  at  Utica,  Kew  York, 
reached  Utica.  Hvidence  of  the  content 
the  bill  of  lading  or  contract  of  Bhijiment 
WD"  not  given.  The  defendant,  complying 
with  the  wisb«B  of  the  plaintiff  and  in  ac- 
eordance  with  tite  custom  between  them,  tm- 
inediately  placed  the  car  upon  a  public 
team  track  in  order  that  the  plaintiff  should 

L.R.A.1018F. 


unload  it.  Thenceforth  the  plaintiff  had 
free  acceaa  to,  and  from  time  to  time  took 
peaches  from,  it.  On  October  2.'  1»0»,  the 
plaintiff,  offering  to  pay  the  charges,  re- 
quested the  defendant  to  switdi  it,  contain- 
ing the  pea<^es  not  removed,  to  the  railroad 
of  the  Delaware,  LAckawanna,  &  Western 
Etailroad  Company,  about  i  of  a  mile  from 
the  puUic  t«am  track.  A  track  connected 
the  freight  yard  of  that  company  with  the 
railroad  of  the  defendant.  The  plaintiff  re- 
quested the  switching  of  the  ear  in  order 
that  it  might  ship  and  bill  it  hy  that  com- 
pany over  and  to  a  point  upon  its  railroad. 
The  defendant  had  not  a  tariff  covering  the 
switching,  and  ita  freight  agent  stated  that 
it  would  not  move  the  car  because  of  thai 
fact.  The  plaintiff  introduced  evidence  ot 
damages  sustained  by  the  refusal  of  tbe  de- 
fendant. The  jury  were  instructed,  in  ef- 
fect, that  it  was  tJie  duty  of  the  defendant 
at  common  law  to  have  switched  the  car 
upon  the  request  and  offer  of  the  plaintiff. 
The  defenilant  excepted.  Tlie  respondent  in 
its  brief  and  argument  here  bases  the  lia- 
bility of  the  defendattt  upon  a  breach  of  ite 
law  duty  in  refusing  to  switch  tbe 


law  has  not  a  rule  which 
required  tbe  defendant  to  switch  or  trans- 
fer the  oar.  The  common  carrier,  under  the 
common  law,  wan  nol  >>ound  to  accept  good-i 
for  carriage  beyond  the  terminus  of  ite  line 
or  to  carry  except  on  its  own  line.  Ati'hi- 
aon,  T.  A  S.  F.  R.  Co.  v,  Denver  &  N.  O 
R.  Co.  no  U.  S.  667,  28  U  ed.  201,  4  Sup. 
Ct.  Rep.  185;  Central  Stock  Yards  Co.  v. 
Louisville  4  N.  R.  Co.  192  U.  S.  .168,  48  L. 
ed.  555,  24  Sup.  Ct.  Rep.  339;  Louisville  J 
N.  R,  Co.  V.  West  Coast  Naval  Stores  Co. 
198  U.  S.  483,  49  L.  ed.  1136,  25  Sup.  Ct 
Rep.  745;  Grindle  r.  Eastern  Uxp.  Co.  67 
Me.  317,  24  Am.  Rep.  31;  Pittsburgh,  C.  £ 
St.  L.  R.  Co.  V.  Morton,  61  Ind.  539,  28  Am. 
Rep.  682;  Post  v.  Southern  K.  Co.  103  Tenn, 
184,  202,  65  L.B.A.  481,  62  S.  W.  3fll ;  Ire- 
land V.  Mobile  *  0.  R.  Co.  105  Ky.  400,  4n  K. 
W.  188,  403.  Contract,  express  or  implied, 
or  statut<>ry  regulations  or  authorized  regu- 
lations of  a  public  board  or  body  may  modi- 
fy or  make  inapplicable  the  common -law 
rule.  Under  tlie  facta  here,  the  defendant 
did  not  violate  its  common-law  duty,  and 
the  exception  ot  the  defendant  to  that  part 
of  the  charge  to  the  jury  we  have  referred 
to  was  valid. 

.4t  the  time  the  request  and  offer  of  the 
plaintilT  was  made,  the  defendant  had  per- 
formed all  the  duties  inipoBcd  upon  it  aa  a 
common  carrier  concerning  tbo  car  and  itf 
contents!  under  its  uontract  of  carriage. 
Those  duties  were  to  carry  safely  and  with 
reasonable  despatch,  and  to  deliver  to  the 
plaintiff,  the  consignee,  at  tbe  destination. 
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Utics,  New  Yoric.  Hie  facte  here  do  not  in- 
volve a  lack  ol  notk-e  to  tlie  consignee  of 
the  arrival  of  the  goods,  or  of  diligence  in 
lio^ing  or  attempting  to  find  the  consignee, 
or  a  proper  place  of  making  the  delivery, 
Tbe  placing  of  the  car  upon  the  public  team 
track,  in  order  that  the  plaintiff  should  un- 
load it,  concurred  in  and  acted  upon  by  the 
plaintiff  was  a  completed  delivery,  and 
terniinat«d  the  undertaking  and  obligation 
of  the  defenilant  au  a  common  carrier.  Lew- 
is Y.  New  York,  0.  4  W.  R.  Co.  210  N.  Y. 
429,  104  N.  E.  944.  Judicial  dectsionB  sup- 
port strongly  the  conclueioas:  Thereafter 
the  defendant  was  not  even  a,  warehouseman 
of  the  goods.  The  plaintiff  had  assumed 
tbe  actual  possession  and  dominion  of  them 
even  as  though  it  had  removed  them  from 
the  car  to  its  store,  or  bad  left  them  in  the 
ear  placed  upon  a  npur  track  contiguous  to 
and  to  be  unloaded  by  removing  tbcm  into 
its  store.  The  fact  that  a  part  of  them  re- 
mained in  the  car  was  a  matter  of  conven- 
ieoce  to  the  plaintiff,  and  did  not  impose 
any  relation  or  liability  upon  the  defendant. 
The  goods  bad  passed  out  of  tbe  custody 
and  control  of  the  defendant  and  into  the 
actual  custody  and  control  of  tlie  consignee. 
The  duty  of  caring  for,  guarding,  and  pro- 
tecting the  car  and  contents  was  the  plain- 
tilTs.  State  v.  Intoxicating  Liquors,  108 
Me.  138,  2S  L.R.A.(N.S.|  745,  7fl  Atl.  285, 
20  Ann.  Caa.  BBS;  Vaughn  v.  Sew  York,  N. 
H.  A  n.  R.  H.  Co,  27  R.  1.  236,  81  Atl.  805; 
Goodwin  v.  Baltimore  4  O.  R.  Co.  60  N,  V. 
154,  10  Am.  Rep.  4S7;  Whitney  Mfg.  Co. 
V.  Richmond  4  D.  R.  Co.  3S  S.  C.  385,  37 
Am.  St.  Rep.  767,  17  S.  E.  147;  lewis  v. 
Western  R.  Corp.  1]  Met.  609;  Anchor  Mill 
Co.  V.  Burlington,  C.  R.  4  N.  R.  Co.  102 
Iowa,  262,  71  N.  W.  255,  3  Am.  Neg.  Rep. 
167;  Rothschild  Bros.  v.  Northern  P.  R.  Co. 
08  Wash.  527,  40  L.H.A.(N.S.)  773,  123  Pac. 
1011;  Kenny  Co.  v.  Atlanta  4  W.  P.  R.  Co. 
122  Ga.  365,  50  8.  E.  132;  Chicago,  M.  4  St. 
P.  R.  Co.  V.  Kelm,  121  Minn.  343,  44  L.R.A. 
(N.S.  )  BBS,  141  N.  W.  285.  Our  decision  in 
tfa«  instant  case  does  not  exact  a  deGnitlon 
of  the  relation,  if  any,  existing  between  the 
parties  after  the  delivery  of  tbe  goods. 
Nothing  remained  thereafter  to  be  done  by 
the  defendant  in  completion  of  its  contract 
to  safely  carry  and  deliver  tbe  goods  to  the 
consignee  at  the  point  of  their  destination, 
and  its  duty  and  liability  as  carrier  bad 


Annotation — Doty  of  carrier  to  shift  or  transfer  cars  after  arrival  at  de«ti- 


ceased.     The  plaintiff  wu  bound  to  unload 

tbe  car  within  such  time  as  would  enable 
it,  having  its  place  of  business  at  Utica,  in 
the  usual  hours  of  businesB  with  tbe  ordi- 
nary instrumentalities. 

If  the  defendant  became  a  warehouseman 
or  a  gratuitous  depositary  of  the  goods,  it 
as  such  was  not  under  the  duty  to  switch 
tha  car  and  its  contenta  as  requested  by  the 
plaintiff.  The  request  was  not  a  tender  of 
tbe  goods  to  tbe  defendant  at  a  station  for 
shipment  and  transportation  t.o  a  station 
on  the  railroad  of  itself  or  another  carrier- 
It  was  H  request  to  carry  to  a  carrier  for 
shipment,  billing,  and  transportation  by 
tliat  carrier.  It  waJt  a  demand  that  the  de- 
fendant earrj'  defendant's  car  and  tbe  goods 
of  plaintiff  to  the  track  of  the  Lackawanna 
company  in  order  ^at  the  plaintiff  might 
ship  and  forward  the  car  and  goods  by  that 
company.  Wliile  it  is  true  that  a  milroad 
company  in  the  prosecution  of  its  bujlness 
as  a  common  carrier,  is  not  permitted  to 
cast  aside  its  character  and  transmute  it- 
self by  contract  into  an  ordinary  bailee,  it 
is  equally  true  that  a  consignee  cannot,  by 
a  mere  request  to  change,  for  any  purpiise 
the  location  of  delivered  goods,  reconstitute 
tbe  delivering  company  a  common  carrier  a^ 
to  those  goods.  New  York  C.  4  H.  R.  R. 
Co.  v.  General  Klectric  Co.  eiil  N.  Y.  227,. 
114  N.  E.  lis.  The  consignee  was  entitled 
to  but  one  delivery.  The  defendant  beic- 
might,  as  a  private  carrier  or  ordinary 
bailee  with  or  without  hire,  have  switched 
the  car,  but  it  was  bound  so  to  do.  Its 
refusal  did  not  subject  it  to  damages.  Cen- 
tral Stock  Yards  Co.  v.  Louisville  4  N.  R. 
Co.  192  U.  S.  668,  48  L.  ed.  565,  24  Sup.  Ct. 
Rep.  339;  Seaboard  Air  Line  R.  Co.  v.  Dix- 
on, 140  Ga.  S04,  76  8.  E.  1118;  Melbourne 
V.  Louisville  4  N.  R.  Co.  88  Ala.  443,  6  So. 
762. 

TVo  of  tbe  three  causes  of  action  are 
based  upon  tbe  refusal  of  the  defendant  to 
switch  cars.  Unreasonable  delay  in  switch- 
ing is  the  foundation  of  another  cause.  The 
charge  to  the  jury  applied  to  each 


The  judgment  should  be  reversed  and  a 
lew  trial  granted,  coats  to  abide  tbe  evoit. 


For  dnty  of  carrier  to  accept  freight 
originating  and  terminating  within  city 
limits,  Bee  the -note  in  33  L.B.A.(N.S.) 
443. 


L.R.A.1918P. 


For  the  question  when  ;;ooda  are 
deemed  delivered  to  tha  consignee  be- 
fore removal  from  car,  ace  the  note  in. 
40  L.R.A,(N.S.)  773.  ,  ,  , 


loss 


4NK0.— CARRIER— UL'Ti'  'i"0  SHJFT  CARS  AFTER  ARRIVAL. 


-Otlier  notes  on  related  ([uestions  are 
cited  in  the  L.R.A.  Indexes  under  the 
title,  "CarrierB,"  subtitle,  "Delivery  by 
carrier." 

In  Anthony  &  J.  Co.  v.  New  York 
C.  &  H.  E.  B.  Co.  ante,  1085,  it  se«ns 
cknr  Hint  the  defenilnnt  was  entitled 
to  have  its  car  free  from  the  plaintiff's 
goods  in  order  that  it  might  remove  the 
same  to  its  station  or  elsewhere  as  the 
case  might  be.  The  real  gist  of  the 
decision  seems  to  be  in  the  further  state> 
ment  in  the  opinion  that  "a  consignee 
cannot,  by  a  mere  request  to  change, 
for  any  purpose,  the  location  of  deliv- 
ered goods,  reconstitute  the  delivering 
company  a  common  carrier  as  to  those 
goods."  We  are  doubtless  to  under- 
stand that  the  statemeot  by  the  ccurt, 
that  the  common  carrier  under  the  com- 
mon law  was  not  bound  to  accept  goods 
for  carriage  beyond  the  terminus  of  its 
own  line,  or  to  carry  except  on  its  own 
line,  related  to  the  fact  that  the  goods 
were  in  the  defendant's  car,  as  the  de- 
fendant does  not  seem  to  have  been 
requested  to  carry  the  goods  further 
than  to  the  connecting  carrier,  but  it 
was  the  intent  of  the  plaintiff  tA  have 
the  car  shipped  over  the  line  of  the 
connecting  carrier,  etc. 

The  consignee  of  goods  is  entitled  to 
but  one  delivery.  The  leading  case  on 
this  subject  is  Melbourne  v.  Louisville 
A  N.  H.  Co.  (1889)  88  Ala.  443,  6  Bo. 
762.  In  that  case  a  car  was  taken  to 
destination  by  the  defendant,  and  the 
consignees  inspected  its  contents,  ascer- 
tained that  they  were  in  good  condition, 
paid  the  freight  charges,  and  asked  the 
defendant's  agent  to  deliver  the  car  to 
another  railroad  company.  The  car  was 
accordingly  delivered  to  the  other  rail- 
road company,  but  the  defendant  gave 
it  no  notice  of  the  transfer,  nor  did  it 
inform  such  company  as  to  the  name  of 
the  consignee,  and  the  goods  were  spoiled 
in  its  yards.  The  court  said:  "The 
owner  of  goods  shipped — and  prima 
facie  the  consignee  is  the  owner — may 
change  his  instruetioos  as  to  their  des- 
tination, and  substitute  a  different  place 
of  delivery ;  but  this,  we  apprehend,  he 
most  do  during  the  transit,  and  not  after 
their  destination  has  been  reached  and 
the  terms  of  the  carrier's  obligation  have 
been  fulfilled."  But  judgment  for  the 
railroad  company  was  reversed  on  an- 
other ground. 

In  International  Agricultnral  Corp. 
v.  Southern  R.  Co,  (1914)  188  AU.  354, 
66  So.  14,  the  court  said ;  "Mr.  Hutehin- 
son  states  the  mie  to  be  that  the  owner 
cannot  change  the  destination,  and  re- 
L.RA1818F. 


qnire  delivery  ajmewbere  else,  except  iip- 
on  the  basis  of  a  new  contract,  after  the 
carrier  has  completed  his  undertaking 
and  carried  the  goods  to  the  destination 
first  agreed  upon.  2  Hatch  inson,  Cut. 
§660." 

In  Fred  Henderson  ft  Walters  v.  At- 
lantic Coast  Line  R.  Co.  (1017)  —  Ala. 
— ,  76  So.  309,  an  initial  carrier  of  cat- 
tle gave  a  bill  of  lading  stipulating  for 
transportation  to  New  Orleans;  after 
arrival  at  New  Orleans  it  appeared  that, 
under  an  alleged  custom  existing  be- 
tween the  final  carrier  and  the  consignee, 
the  cattle  were  delivered  to  another  car- 
rier, who  transferred  them  several  miles 
to  the  consignee's  yard.  It  was  held 
that  there  could  be  no  liability  upon  the 
initial  carrier  for  any  loss  occurring  dur- 
ing this  final  transportation  from  New 
Orleans  to  the  consignee's  yard,  par- 
ticularly as  the  initial  carrier  was  ^no- 
rant  of  any  custom  at  the  time.  The 
court  said ;  "It  seems  to  be  well  settled 
that,  'after  the  goods  have  reached  their 
original  destination,  the  undertaking  of 
the  carrier,  so  far  as  transportation  is 
concerned,  is  at  an  end,  and  any  new 
obligation  on  its  part  to  deliver  at  n 
different  point  raust  arise  out  of  a  new 
and  different  contract,  which  mnst  be 
entered  into  on  its  own  behalf  by  an 
agent  authorized  thereto.'  6  Am.  & 
Eng.  Ene.  Law,  2d  ed.  214,  215." 

In  Seaboard  Air-Line  E.  Co.  v.  Dixon 
(1913)  140  Oa.  804,  79  8.  E.  1118.  the 
plaintiff  brought  an  action  to  restrain  a 
railway  company  from  collecting  and 
enforcing  demurrage  on  cars  of  lumber 
which  were  consigned  to  the  plaintiff 
at  Savannah,  and  sarried  to  that  place. 
but  which  the  plaintiff  desired  to  have 
transported  to  steamship  wharves  in 
another  part  of  the  city,  which  were 
reached  by  the  tracks  of  another  rail- 
road company.  In  reversing  a  judgment 
granting  an  injunction  against  the  rait- 
way  the  court  said  inter  alia:  "There 
being  no  law  requiring  such  delivery  by 
the  Seaboard  Air-Line  Railway,  of  cars 
which  had  reached  their  destination,  to 
another  carrier  for  more  couveaient  de- 
livery to  the  aune  consignee  at  the 
steamship  wharves,  unless  it  appeared 
that  there  was  a  custom  or  usage  of 
such  geuerality  as  to  become  binding. 
the  Seaboard  Air-Line  Railway  would 
not  be  liable  for  a  failure  or  refnsiti 
to  make  such  delivery  to  the  other  car 

In  Lewis  v.  Western  R.  Corp.  (184iii 
U  Met.  (Hah.)  509,  the  defendanl 
transmitted  for  the  plaintiff  a  block  of 
marble  to  the  station  in  Worcester,  the 
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regiilat  bliice  of  delivery;  one  puroort- 
ing  to  De  agent  of  the  plaintiff  re- 
quested the  agent  of  the  defendant  that 
the  block  might  be  taken  to  the  station 
of  another  railway  vhere  there  were 
mean  a  for  unloading,  and  unloaded 
there;  and  these  two  men  took  the  car 
containiog  the  block  by  horse  power  to 
tho  station  of  the  other  railroad  and 
there  attempted  to  unload  it,  and  it  was 
damaged.  It  waa  held  that  the  general 
duty  of  defendant  as  common  carrier 
was  to  make  due  delivery  of  goods  at 
the  usual  place  in  its  own  8epot,  and 
if  the  plaintiff  desired  a  special  deliv- 
ery to  which  the  agent  of  the  defendant 
consented,  that  from  and  after  the  time 
the  block  had  i;one  from  the  i-egular 
place  of  delivery  it  might  be  considered 
as  having  been  already  constructively 
delivered,  so  that  the  defendant  vns 
exempted  from  the  duty  of  making  any 
other  or  different  delivery. 

An  interesting  case  in  this  connection 
is  Deatwyler  v.  -Oregon  R.  ft  Nav.  Go, 
(1913)  176  IlL  App.  602.  In  that  case, 
fruit  was  shipped  by  the  initial  carrier, 
the  defendant,  from  the  state  of  Wash- 
ington to  Chicago,  via  the  line  of  the 
'defendant  and  connecting  carriers 
'named,  and  vaa  taken  into  Chicaifo  by 
the  Cbica^  &  Northwestern  Railroad, 
and  the  oons^nee  was  notified  by  the 
railroad  company  that  the  car  was  then 
on  the  company's  tracks  at  Grand 
avenue,  whereupon  the  consignee  di- 
rected the  railroad  to  divert  the  car  to 
Philadelphia;  and  the  fruit  reaefaed 
Philadelphia  in  bad  condition.  It  was 
sought  to  hold  the  initial  carrier  un- 
der the  Carmack  Amendment,  for  the 
damage,  and  it  was  olaimed  that  the 
track  of  the  Northwestern  Railroad  at 
Grand  aveaue  was  a  "hold  track,"  and 
not  "team  or  delivery  track,"  of  the 
railroad;  but  it  was  held  by  the  court 
that  the  oar  had  reached  its  original 


destination,  Chicago,  before  the  con- 
signee had  ordered  its  diversion  to 
Philadelphia,  and  that  under  those  cir- 
oumatances,  the  Northwest«m  Railroad 
waa  not  the  agent  of  the  initial  earner 
to  consent  to  the  diversion. 

Similarly,  in  Sheehy  v.  Wabash  R. 
Co.  (1012)  169  HiotL  604,  38  L.R.A. 
(N.S.)  1126,  135  N.  W.  655,  where, 
after  the  arrival  of  goods  at  destination, 
the  shipper,  who  was  also  the  consignee, 
initincted  the  comteetisg  carrier  to  have 
the  goods  reconsigned  to  another  city, 
there  could  be  no  recovery  against  the 
initial  carrier  for  any  loss  unless  it  waa 
shown  that  it  occurred  before  the  goods 
reached  the  place  of  original  deetina- 

But  if  it  is  the  regular  course  of  busi- 
ness and  the  castom  of'th»  carrier  to 
receive  the  diveetions  of  abaippen  a*d 
owners  of  gooda  to  be  sent  beyond  a 
eortain  city,  and  to  follow  those  direc- 
tions, the  carrier  will  be  liable  if  it 
does  not  follow  the  dtredions  of  the 
owner  or  sbiil^ter  as  to  dilivetv  to  an- 
other carrier  jrithin  tho  eaty.  HieUgau 
6.  &  N.  I.  R.  Co.  V.  Day  (1868)  30  JO. 
375,  71  Am.  Dec.  278.. 

It  may  be  not«d  that  it  Was  held  in 
Coles  V.  Central  R.  A  Bkg.  Co.  (1890) 
86  aa.  251,  12  S.  E.  749,  that  a  atatute 
requiring  a  railroad  company  at  its 
terminus  or  any  intermediate  point  to 
switch  off  and  deliver  to  a  connecting 
road  having  the  same  gauge  all  cars 
containing  goods  or  freight  consigned  to 
any  point  over  or  "beyond  such  connect- 
ing road,  does  not  mean  that  an  initial 
carrier  must  contract  to  send  its  cars 
over  the  entire  route,  but  it  means  that 
if  a  company  receives  cars  from  another 
line  conaigned  to  a  point  beyond  its 
terminus  it  shall  deliver  them  to  the 
connecting  road  running  to  that  point. 
B.  B.  B. 


NKW  TORK  COURT  OF  AFPEAIiS. 


ALBERT  L.  SMITH  et  al.,  Appts. 
(215  N.  Y.  76.  lOB  N.  R  138.) 

Bank  —  collection  —  agency. 

1.  The  holder  of  a  note  «-lio  sends  it  to 
the  bank  at  which  it  ia  payi'de,  for  collec- 

Note,— Other  cases  on  the  qnestion  in- 
volved in  Baldwin's  Bank  t.  Smith,  as  to 
whether  a  bank  at  which  a  note  is  payable 


titin  sad  remittance,  conttitntea  sncih  bank 

bis  agent  for  that  purpose. 

For  other  oaf,  w«  £<m*t,  IT.  i,  1,  m  Dig. 

J-SJB  W.  8. 
Bills  and  notes  —  note  poyablo  at  iNWk 

^  (allure  ot  bank  —  burden  «t  loss. 

2.  The  holder,  and  not  the  maker,  of  a 
note  payable  at  bank,  must  bear  the  loss 
cauBed  by  the  failure  of  the  bank  without 
remitting  or  making  any  record  of  payment, 
where  the  maker  had  funds  on  deposit,  and 
the  note  was  sent  to  the  bank  for  collection 

is  the  agent  of  the  holder  or  the  maker 
when  the  note  is  sent  to  It  for  collection, 
are  cited  in  the  note  to  Virginia  Carolina 


1090 


NEW  YORK  CX)UBT  OF  APPEALS. 


and  remmitUnce  on  the  du«  day,  while  Uie 
statute  makes  auch  a  note  equfvAltnt  to  a 
check;  at  least,  where  the  bank  accepts  a 
verbal  order  to  pay  the  note  and  charge  it 
to  maker's  aeconnt. 

for  othtr  catea,  tte  BoMka,  IV.  b,  £,  i*  Dig. 
J-62  «.  S. 

(Collin  and  Cuddeback,  JJ.,  dlMeat.) 


7  N.  W.  167 ;  First  Nat  Bank  y.  Bank  of 
Whittier,  221  111.  388,  77  N.  E.  583,  5  Ann. 
Cas.  S53;  Drovera'  Kat.  Bank  v.  Anglo- 
American  Packing  Provision  Co.  ]I7  lit. 
100,  57  Am.  Rep.  955,  7  N.  E.  601j  Mer- 
chanU'  Na-t,  Bank  ».  Goodman,  109  Pa, 
422,  68  Am.  Rep.  728,  2  Atl.  687;  Win- 
cheater  Mill.  Co.  V.  Bank  of  Winchester, 
120  Tenn.  225,  18  L.R.A.(X.S.)  441,  111 
8.  W.  248;  MtnA  Nat.  Bank  v.  Fourth  Nat. 
Bank,  46  N.  Y.  88,  7  Am.  Rep.  314. 
UeBsra.  BuiKin  &  Lincoln,  for  respoud- 

Defendants,  the  makera  of  the  note,  ha«« 
not  performed  their  contract,  and  are,  there- 
fore, liable  to  the  plaintiff. 

Tndig  V.  National  City  Bank,  80  N.  T. 
100;  Caldwell  v.  Cosaid;,  8  Cow.  271; 
Budweiaer  Brewing  Co.  v.  Capparclli,  IS 
MLbc.  502,  38  N.  Y.  Supp.  972;  Lockiin  r. 
Moore,  57  N.  Y.  360;  Hills  v.  PUce.  48 
N.  Y.  520,  8  Am.  Rep.  688;  7  Cyc.  963. 

The  Farraera'  jt  Merehanta'  Bank  was  not 
the  agent  of  th«  plaintiff,  but  waa  the 
agent  of  the  defendanta. 

5  Cyc.  600,  503.  605,  506;  Hilla  v.  Plac^ 
48  N.  Y.  522,  S  Am.  Rep.  508;  Indig  v. 
National  City  Bank,  80  X.  Y.  106;  Lock- 
iin V.  Moore,  67  N.  Y.  380. 

Plaintiff  woa  not  negligent  to  such  an 
extent  aa  to  relieve  the  defendants,  the 
makers  of  the  note,  from  liability  thereon; 
but  the  defendants  were  negligent  in  the 
performance   of   their   contract   as   makers. 

Indig  V.  National  City  Banlc,  SO  N.  Y. 
100. 


(May  26,  1016.) 

APPEAL  t^  defendant*  from  a  JudgUMut 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Tarm  for  Yates  Coun- 
ty in  plaintiff's  favor,  in  an  setion  brought 
to  recover  the  amount  allied  to  be  due  on 
a  promissory  note.     Beversed. 

The  facta  are  stated  in  th«  opinion, 

Mr.  E.  W.  Personlas  with  Mr.  liowis 
U.  Watklns,  for  appellants: 

Plaintiff  was  ne^igent;  ita  negligenoe 
resulted  in  its  failure  to  receive  the  money 
OD  the  note,  and  in  the  defendanta  suffering 
damage  in  the  amount  thereof. 

.£tba  Nat.  Bank  v.  Fourth  Nat  Bank,  46 
N.  Y.  88,  7  Am.  Rep.  314;  $hip«ey  v.  Bow- 
ery Nat.  Bank,  59  N.  Y.  486;  Smith  v.  Mil- 
ler, 43  N.  Y.  171,  3  Am.  Rep.  608. 

The  Watkins  bank  waa  the  agent  of  the 
plaintiff  bank  to  collect  the  note  and  remit 
the  proceeds;  it  was  negligent  in  doing 
this;  such  negligence  was  the  negligence 
of  the  plaintiff. 

6  Cyc.  503B;  National  Revere  Bank  v. 
National  Bank,  172  N.  Y.  102.  04  N.  £. 
7!)9;  National  Butchers'  &.  D.  Bank  t.  Hub- 
bell,  117  N.  Y.  384,  7  L.K.A.  852.  16  Am. 
St.  Rep.  615,  22  N.  E.  1031;  Briggs  v.  Cen. 
trai  Nat  Bank,  89  N.  Y.  183,  42  Am.  Rep. 
285;  St.  Nicholas  Bank  v.  State  Nat,  Bank. 
128  N.  y.  26,  13  L.R.A.  241,  27  N.  E.  849. 

Indig  V.  National  City  Bank,  80  N.  Y. 
100,  is  not  a  parallel  case  with  the  case  at 
bar,  as  it  decides  absolutely  nothing'  upon 
the  queation  of  agency,  and  Involves  no 
question  of  negligence. 

National  Revere  Bank  v.  National  Bank, 
eupra;  Kirkbam  v.  Bank  of  America,  26 
App.  Div.  118,  40  N.  Y.  SUpp.  767;  St. 
Nicholas  Bank  v.  SUte  Nat.  Bank,  128  N. 
Y,  32,  IS  L.R.A.  241,  27  N.  B.  849;  People 
ex  ret.  Fort  Chester  Sav.  Bank  v.  Cromwell, 
108  N.  Y.  483,  7   N.  E.   413. 

Seni^g  negotiable  paper  direct  to  the 
pnyee  bank  is  negligence. 

Mogee,  Bonks  &  Banking,  p.  520:  I.Azier 
V.  Eoran,  55  Iowa,  76,  39  Am.   Rep.   167, 

Chemical  Co.  V,  Steen,  34  L.H.A.(N.S.)  i  drawee  remaina  solvent,  is  treated  in  the 
T34 ;  and  see  aJao  the  case  of  Schafer  v.  notes  to  Bradley  v.  Andrus,  53  L.R.A.  432, 
Olwn,  43  L.R.A.(N.S.)  762.  and  Roeenbaum  v.  Hazard.  38  Ii.R.A.(N.S.) 

The  effect   on   the   drawer's   liability,   of    255, 
delay    in    presenting    a    check,    where    the  ' 

URJulSlSP. 


Miller,  J.,  delivered  the  opinion  of  the 

This  is  an  action  on  a  promissory  note 
mads  by  the  defendants  on  the  lltfa  day  of 
August,  1910,  payable  to  the  order  of  W.  N. 
Wise,  four  months  after  date,  at  the  Farm- 
ers' t  Merchants'  Bank,  Watkins,  New  York. 
The  plaintiff  became  the  holder  of  the  notr 
in  dne  course,  and  before  maturity  sent  It 
to  the  bank,  where  it  was  made  payable 
"for  collection  and  remittance."  On  the 
19th  day  of  December,  1910.  seven  days 
after  tlia  niatarity  of  tha  note^  laid  bank 
suspended  without  having  remitted  for  the 
not«,  although  during  all  of  that  tine  de- 
fendants had  more  than  sufficient  funds  to 
their  credit  with  it  to  meet  the  note,  and 
the  bank  hod  suffiaient  funds  to  pay  it.  On 
Monday.  December  12th,  the  due  date  hav- 
ing fallen  on  Sunday,  the  llth,  one  of  the 
defendanta  called  the  preaident  of  the  Wat- 
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king  bank  bj  phone,  and  inquired  it  tlte 
note  was  there,  and,  being  informed  th&t 
it  wu,  initrncted  the  president  to  charge 
it  to  the  defendants'  account,  and  was  told 
that  that  would  be  done.  The  plaiatiff 
made  no  inquiry  or  effort  to  ascertain  the 
fat«  ot  thf  note  until  after  the  failure  of 
tiie  WatkinB  bank. 

This  is  a  case  of  first  impreesion.  The 
trial  court  relied  on  Indig  v.  National  City 
Bftuk,  eu  N.  v.  100.  But  that  case  is  plain- 
ly distinguiriiable.  The  defendant  there 
received  a  note  from  the  plaintiff  for  col- 
lectioD,  and  sent  it  to  the  bank  where  it 
was  payable,  which  received  it  the  day  it 
fell  due,  and  the  next  da;  Bent  a  New  York 
draft  for  the  amount  of  the  note,  less  ex- 
cbaoge,  to  the  defendant,  who  received  it 
the  following  day.  On  the  day  the  draft 
was  forwarded  to  the  defendant  the  sender 
closed  its  doors,  and  the  draft  was  not 
paid.  The  defendant  was  sought  to  be 
mode  liable  for  negligence  iu  sending  the 
note  to  the  bank  where  it  was  made  pay- 
able. But  it  woa  held  that  that  did  not 
constitute  actionable  negligence,  for  the 
reason  that  lbs  same  result  might  have 
ensued  if  the  defendant  had  employed  a 
subagent,  who  would  have  been  justified 
in  accepting  the  draft.  Judge  Rapallu  did 
aay  that  the  defendant  did  not  constitute 
the  bank  to  which  it  sent  the  note,  its 
agent  to  receive  the  proceeds.  But  his 
opinion  received  the  concurrence  of  only 
two  of  tlie  judges,  and  on  that  point  has, 
in  eliect,  been  overruled  by  this  court  (Na- 
tional Bevere  Dank  v.  National  Bank,  172 
N.  Y.  102,  M  N.  E.  70U|,  and  is  opposed 
to  the  weight  of  authority  (Smith  v.  Essex 
County  Bank,  22  Barb.  627;  Ayrsult  v. 
Put,,,.:  Bank,  47  N.  V.  670,  7  Am.  Rep. 
489;  Bank  of  Washington  v,  Tripiett,  1 
Pel.  aa,  7  L.  ed.  37;  Ward  v.  Smith,  7 
WalL  447,  IB  L.  ed.  207;  Cheney  v.  Libby, 
134  U.  S.  68,  82,  33  L.  ed.  818,  824.  10  Hup. 
Ct.  Rep.  41)S).  Plainly,  by  sending  the  note 
"for  collection  and  remittance,"  tbc  plaintilT 
in  this  case  constituted  the  Watkins  bank 
its  agent  to  collect  the  note  and  remit 
proceeds. 

It  IB  settled  law  that  the  failure  to  make 
demand  at  the  time  and  place  of  payment 
agreed  upon  does  not  exonerate  the  debtor, 
whose  readiness  to  pay  at  the  specified 
time  and  place  is  merely  equivalent  t^  a 
t«nder.  Hills  v.  Place,  48  N.  Y.  620,  8  Am. 
Rep.  .168;  Locklln  v.  Moore,  67  N.  Y. 
And  see  cases  cited  In  the  opinions  in  those 
eases.  In  that  respect  a  note,  which  i 
absolute  promise  to  pay,  is  said  to  differ 
from  a  check,  which  ia  a  mere  order. 

But  it  is  also  the  law  of  this  state,  al- 
though it  was  early  debated,  that  the  fail- 
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ure  to  present  a  check  within  a  r«HTOable 
time  does  not  exonerate  th«  drawer,  unless 
there  has  been  a  loss.  Little  v,  Phenii 
Bank,  2  Hill,  425;  Carroll  v.  Sweet,  123 
N.  Y.  10,  13  L.R.A.  43,  27  N.  E.  TB3.  Tfie 
Negotiable  Instruments  Law  (Consol.  Laws, 
chap.  38)  S  147,  provides:  "Where  the 
instrument  is  made  payable  at  a  bank,  it  is 
equivalent  to  an  order  to  the  bank  to  p«y 
the  same  for  the  account  of  the  principal 
debtor  thereon." 

And  this  court  in  iEtna  Nat.  Bank  t. 
Fourth  Nat.  Bank,  46  N.  Y.  82,  88,  7  Am. 
Rep.  314,  said,  per  Allen,  J.-.  "Ad  ac- 
ceptance or  promissory  note  thus  payajhio 
[i.  e.,  at  a  bank]  is,  if  the  party  is  in 
funds,  tliat  is,  has  the  amount  to  his  credit, 
equivalent  Ui  a  check,  and  is,  in  effect,  an 
order  or  draft  on  the  banker  in  favor  of 
the  holder,  for  the  amount  of  the  not«  or 
acceptance." 

The  reason  for  exonerating  the  drawer  of 
a  check,  in  case  of  loss  resulting  from  a 
failure  to  present  it  in  a  reaaunable  time, 
is  that  the  drawing  of  a  check  is  virtually 
an  appropriation,  though  not  an  aeeign- 
ment,  pro  tanto,  of  the  drawer's  funds  in 
the  bank.  See  Little  v.  Phenix  Bank,  2 
Hill  at  page  428,  supra. 

It  ia  incumbent  on  the  holder  of  the 
paper  to  secure  payment,  and  toss  result- 
ing from  his  neglect  should  fait  upon  bim, 
not  on  the  drawer,  who  has  no  further 
duty  to  perform.  I  am  unable  to  percelTe 
why  the  ssme  reason  does  not  hold  good 
in  the  case  of  a  note  payable  at  a  bank 
where  the  maker  has  funds  to  meet  it  at 
maturity,  especially  since  such  a  note  is,  by 
statute,  made  the  equivalent  of  a  check. 
To  the  extent  that  he  has  appropriated  hie: 
credit,  he  ia  not  called  upon  to  look  after 
it,  but  discharges  his  duty  by  keeping  his 
account  good.  None  of  the  cases  in  this, 
juriadiction,  holding  that  the  maker  of  a 
note  payable  at  a  bank  is  not  exonerated 
by  tbc  holder's  failure  to  present  it  for 
payment,  involved  the  question  of  a  loss 
resulting  from  such  failure.  I  find  nothing 
in  any  of  them,  except  the  dictum  in  the 
Indig  Case,  to  the  effect  that  the  loss  in 
such  case  falls  on  the  maker. 

The  obligation  to  present  the  note,  if  it 
existed,  bears  on  the  obligation  to  follow 
it  up,  when  it  is  sent  by  mail  to  the  payee 
bank  "for  collection."  I  shall  not  discuss 
tlie  numerous  cases  in  other  jurisdictions. 
holding  that  it  ia  negligence  per  ae  to  send 
»  bill  for  collection  to  the  drawee  or  payee 
bank.  There  may  be,  in  that  respect,  a  dis- 
tinction between  a  note  and  a  check  or  a 
bill  of  exchange,  and  between  liability  of  an 
agent  to  its  principal  and  liability  of  the 
I  holder  to  the  maker  of  a.  note.     At  any 
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rate,  the  Indlg  Caw  has  generally  been 
regarded  as  having  settled  tte  law  In  this 
state  the  otber  wa;  and  in  accordance  with 
what  is  believed  to  he  the  custom.  How- 
ever, by  sending  the  note  to  the  Watkina 
bank  the  plaintiff  created  a  situation  like- 
ly to,  and  which  in  fact  did,  mislead  the 
defendants  and  result  in  loH.  Upon  being 
informed  tfiat  the  note  was  there,  they  di- 
rected that  it  be  charged  to  their  account. 
That  was  unnecessary  (jEtna  Nat.  Bank  v. 
Fourth  Kat.  Bank  supra,  at  page  88  of 
40  N.  y.,  7  Am.  Rep,  314).  but  it  indicated 
a  lively  interest  in  caring  for  thefr  paper. 
Nothing  more  remained  for  them  to  do,  as, 
of  courae,  they  could  wait,  as  business  men 
customarily  do,  for  the  return  of  the  note 
with  their  canceled  vouchers.  The  plain- 
tifiPs  act  thus  led  the  defendants  to  suppose 
that  to  their  credit  had  been  applied  pro- 
tanto  to  the  payment  of  the  note,  and 
lulled  them  into  taking  no  further  meaa- 
ures,  either  to  pay  the  note  or  to  draw 
upon  the  credit  thus  appropriated. 


Ilowe^ 


it 


unnecessary 


whether  the  plaintiff  owed  the  defendants 
the  duty,  in  the  Hrst  instance,  to  present 
the  note,  or  whether  its  failure  to  make 
any  inquiry  for  a  week,  after  sending  the 
note  by  mail  to  the  payee  bank  for  col- 
lection, discharged  the  makers,  loss  having 
resulted.  The  foregoing  are  at  least  cogent 
reasons  for  holding  that,  in  making  the 
payee  bank  an  agent  to  collect,  the  holder 
takes  the  risk  of  loss  resulting  from  the 
tatter's  negligence,  and  assumes  responsi- 
bility for  its  acts  within  the  scope  of  its 
authority.  That  such  an  agency  was  creat. 
ed  in  this  case  is  plain,  even  tliough,  as 
was  said  in  the  Indig  Case,  the  mere  send. 
ing  of  a  note,  by  mail,  to  the  bank  where 
it  is  payable,  Lie  in  effect  the  same  as  pre- 
senting it  over  the  bank's  counter.  The 
Catkins  bank  was  the  agent  of  the  plaintilf 
to  collect,  but  not  of  the  defendants  to  pay. 

Although  it  has  sometimes  been  said 
that,  by  making  a  note  payable  at  a  bonk 
where  the  maker  keeps  an  account,  he  con- 
stitutes the  bank  his  agent  to  pay  it,  that 
statement  will  not  bear  analysiB.  The  rela- 
tion of  debtor  and  creditor,  not  of  agent  and 
principal,  exists  between  a  bank  and  its 
depositor,  .^tna  Nat.  Bank  v.  Fourth 
Nat.  Bank,  supra ;  Jordan  t.  National 
Shoe  &  Leather  Bank,  74  N.  Y.  467,  30  Am. 
Rep.  31!';  Straus  v.  Tradesmen's  Nat.  Bnnk, 
]22  N.  Y.  379,  25  N.  E.  373;  Rhiptonn  v. 
bonk  of  New  York,  128  N.  Y.  318, 12  L.R.A. 
791,  22  Am.  St.  Rep.  821,  27  N.  E.  371; 
Cassidy  v.  Uhlmann,  170  N.  Y.  505,  83  N. 
E.   654. 

Tlie  money  deposited  becomes  a  part  of 
the   bank's   general   funda.      The   bank   li 
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piled  ly  contract*  to  pay  its  depoaitor'a 
cheeks,  acceptances,  notes  payable  at  the 
bank,  and  the  like,  to  the  amount  of  his 
rredit.  Citizens'  Nat.  Bank  v.  Importers' 
&  T.  Bank,  119  N.  Y.  195,  23  N,  E.  540. 
in  discharging  its  implied  obligation 
it  pays  its  own  money  as  a  debtw,  not  its 
depositor's  money  as  an  agent.  As  has 
already  been  shown,  a  note  payable  at  a 
bank  where  the  depositor  has  an  account  is, 
in  respect  to  heicg  an  order  to  pay,  the 
precise  equivalent  of  a  check.  Plainly,  then, 
the  bank  Lears  no  relation  of  trust  or 
agency  to  its  depositor  in  respect  of  paying 
either  notes  or  checks.  It  is  a  mere  drawee, 
answerable  to  the  drawer  for  a  breach  of  ita 
implied  contract  obligation  to  honor  the 
draft.  It  necessarily  follows  that  the  trans- 
action between  the  defendants  and  the  Wat- 
kins  bank  amounted  to  payment,  or  that  the 
failure  to  secure  payment  was  due  solely 
to  the  negligence  of  the  plaintiff's  agent. 
The  plaintiff  knew  when  it  sent  the  note 
I  its  agent  that  if  the  makers  were  in 
funds  !t  would  be  paid  by  charging  it  to 
their  account.  Thus,  the  subsequent  trans- 
in  is  to  be  viewed  as  though  it  had 
rred  directly  between  the  plaintiff  and 
the  defendants;  the  latter  being  depositors 
of  the  former.  What  would  constitute  pay- 
ment between  the  immediate  parties  should 
equally  constitute  payment,  though  an 
agent  for  one  intervened.  The  caae  in  brief 
is  this;  A  bank,  the  holder  of  a  note,  or 
the  agent  of  the  holder  to  collect,  has  Funds 
'  1  its  hands  upon  which  thejnakers  are  en- 
itled  to  draw;  after  the  note  is  due  it  is 
directed  to  charge  the  note  against  that 
credit,  and  says  it  will  do  so.  All  that  is 
necessary  to  constitute  payment  is  the  in- 
tention to  make  the  application,  which  may 
be  evidenced  in  a  variety  of  ways,  e.  g.,  by 
bookkeeping  entries,  by  canceling  the  note 
and  surrendering  it  to  the  makers,  by  th« 
drawing  of  a  check  by  the  makers  and  ita 
acceptance  in  payment  by  the  bank.  It 
must  be  borne  in  mind  that  the  plaintiff 
selected  an  agent  to  collect,  knowing  that 
in  the  usual  course  of  business  payment 
would  be  made  1^  a  mere  transfer  of  credita. 
If  the  makers  had  actually  gone  to  the 
bank  and  passed  the  necessary  currency 
over  its  counter  to  pay  the  note,  with  a. 
direction  thus  to  apply  it,  that  would  plain- 
ly have  constituted  payment.  Smith  t. 
Essex  County  Bank,  22  Barb.  627.  If  they 
had  sent  a  check  drawn  on  the  bank  to  pay 
the  note,  the  acceptance  of  it  wo(ild  have 
been,  per  se,  an  appropriation  of  the  funds 
of  the  drawer,  or,  to  be  accurate,  of  the 
funda  subject  to  the  drawer's  order,  to  the 
payment  of  the  note.  Pratt  v,  Foote,  B  N. 
Y.  463;  Commerctal  Bank  r.  nnion  Bank, 


n,  Cookie 


BAU>WIN'&  BAUK  f.  aUITH. 


}0B3 


31  K.  T.  903;  Oddie  v.  NstioiuU  City 
Bank,  M  N.  Y.  736,  0  Am.  R«v  ISO-  Tb« 
verbal  oidar,  wlUi  the  Htatemant  ui  the 
president  ol  the  bank  that  it  would  he  acted 
upon,  wag  tiie  equivalent,  in  legal  effect,  of 
a  wTitten  ofder.  and  ita  acc^>t«nce.  It  ia 
to  be  noted  that,  in  the  aeeond  of  the  casea 
juet  latad,  the  bank  to  w;bich  payment  waa 
made  vaa  an  agent  to  ooUeot.  That  mere 
bookkeei^ne  entriei,ar  even  the  eancelation 
and  BUirender  of  the  paper,  ia  but  evidence 
of  and  doea  not  conatitute  paynient,  is  ea- 
tabUsbed  by  the  caaei  holding  that,  where 
payment  ia  made  by  a  draft  or  checl:  which 
isnot  paid,  the  papei  can  be  reclaimed  and 
an  action  maintained  upon  it.  See  Burk- 
halter  t.  Second  Nat  Bank,  42  N.  Y.  638, 
Mid  cwea  cited.  The  converae  muat  be 
ttue,  that  payment  may  be  made  without 
that  partlcuiar  evidmoe  of  it.  A  diatiuc- 
tio*  must  be  noted  between  caaaa  like  the 
laat  citad,  whera  the  drawee  bank,  without 
bniug  oonatitnted  an  agent  to  collect,  gives 
ita  check,  whhlh  ia  HubaeqDCDtly  diihonored, 
ard  eaaes  like  this  in  whioh  the  drawee 
bank  it  alao  an  agent  to  collect.  In  couaid- 
ering  the  cMea  OB  the  question  of  payment, 
it  ii  eaiential  to  keep  in  mind  the  precise 
relation  of  the  parties.  The  t,ganaj  at  the 
WaUtins  bank  ia  the  vital  fact  in  tJiie  caae. 
If  it,  in  fact,  accepted  an  appropriation  of 
the  makers'  credit  with  it  in  paymrent  of 
the  note,  that  should  ccasfitute  payment, 
in  Tiew  of  the  fact  that  the  plaintiff,  in 
Banding  the  note  to  it  for  eollection,  muat 
have  <:{pected  that  payment  would  be  made 
in  exactly  that  way.  That  riak,  at  least, 
ia  takes  in  appointing  a  bank  where  a  note 
la  payable,  agent  to  collect  it.  It  is  not 
Imiportant  how  the  '  bank  evidenced  its 
aceaptanee  of  the  makers'  verbal  order,  or 
whether  tt  did  anything  to  remit  the  pro- 
ceeds to  its  principal. 

There  are  many  cases  Ii)  whiek.  stress  has 
been  laid  on  the  eTldtncaa  of  payment,  as, 
e.  g.,  canceling  the  note,  marking  it  paid, 
or  charging  it  on  the  boolcs  to  the  maker, 
but  none,  in  this  jurisdiction  at  leant,  hold- 
ing that  such  evidence  is  nacesaary  to  ea- 
tabliah  th*  fact  of  payment.  The  aot  and 
the  evidence  of  it  muat  not.  be  eonfuaed. 
The  act  in  this  case  was  Uie  acceptance  of 
tiie  makers'  verbal  order  to. charge  the  note 
to  their  seeonnt.  Making  the  bookkeeping 
SKtries  would  merely  liave  created  evidence 
of  that  act.  When  that  verbal  order  was 
accepUd  the  maku-s'  credit  was  irrevocably 
appropriated,  pro  tanto,  to  the  payment 
of  the  note,  precisely  as  though  a  written 
.  order  in  tjie  form  ol  a  chock  had  been  pre- 
sented and  accepted.  It  may  be  that  some- 
thing more  than  a  mere  state  of  mind 
im  the  part  of  the  one  to  make  the  appllca- 
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Uon  la  necessary  to  conetibuta  payment,. and 

that  the  mental  determination  of  the  presi- 
dent of  tlie  Watkins  bank^  not  accompanied 
by  or  resulting  in  any  act,  would  not  Imve 
sufficed.  However,  the  acceptance  of  tlie 
makers'  verbal  order  to  make  the  appli- 
oation  was  an  act  fully  as  effective  as,,  e. 
g.,  the  marking  of  the  note  "Paid,"  as  was 
done  by  the  cashier  in  Nineteenth  Ward 
Bank  V.  First  Nat.  Bank,  184  Mass.  40, 
67  N.  E.  670,  a  case  which,  in  principle 
and  in  the  reasoning  of  the  court,  strongly 
supports  the  view  that  the  transaction  un- 
der conaideration  amounted  to  payment. 
Thereaft«r,  it  was  of  no  concern  to  tlie 
defendants  what  bofdckeeping  entries  were 
made  by  the  plaintiff's  agent,  or  whether  it 
lemitted  the  proceeds  of  the  note. 

If  we  lay  reDnements  aside,  tlie  truth  ia 
that  the  actual  default  of  the  Watkins  bank 
was  in  not  remitting  the  proceeds  of  the 
note  to  its  principal,  a.  cogent  reason  for 
adhering  to  Uia  view  that  the  note  was  paid. 
It  is  not  conclusive  on  the  question  of  pay- 
ment that  the  plaintiff  might  not  have 
been  entitled  to  aaserb  that  tlie  assets  in  tlie 
hands  of  the  assignee  or  receiver  of  the 
Watkins  bank  were  impressed  with  a  trust 
in  ita  favor,  becauae  there  might  be  a  trans- 
fer «f  credits  so  as  to  constitute  payment, 
without  actually  setting  aside  a  distinct 
fund  which  could  be  impressed  with  a  trust. 
See  People  v.  Merchants'  A  M.  Bank,  78 
N.  Y.  26B,  34  Am.  Bep.  532.  That  point  ia 
not  involve^,  and  need  not  be  decided. 

If,  however,  we  assume  that  the  note  was 
not  paid,  the  failure  to  secure  payment 
was  due  to  the  neglect  of  the  plaintiif's 
ag^Lt,  and  the  loss  resulting  therefrom 
ahould  fall  on  the  one  responsible  for  the 
fault. 

For  the  f Mooing  reasons,  t  advise  that 
the  judgments  be  reversed,  and,  aa  the  facts 
are  undisputed  and  found,  that  the  com- 
plaint be  dismissed,,  with  costs. 

Willnrd  BartleU,  Ch.  J.,  and  Chase  and 
Cefdoio,  JJ.,  concur.  Seabury,  J.,  con- 
curs in  reuilt. 

ColUn,  J,,  dissenting: 

The  aotiwi  to  recover  upon  a  promis- 
sory n^e  owned  by  the  plaintiff,  a  corpora- 
tion, and  made  by  tbe  defendants,  as  part- 
ners under  the  firm  name  of  A.  L.  Smith 
&  Son.  The  note  was  payable  at  "Farmers' 
and  Merchants'  Bank,"  which  was  the  firm 
name  of  three  persons  conducting,  as  part- 
ners, a  banking  business  at  Watkins,  New 
York,  with  whom  the  defendants  had  then, 
and  through  many  prior  years,  a  general 
account  as  depositors  and  customers.  On 
or  before  December  12,  1910,  tbe  due  date 
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of  the  note,  the  banking  Arm  received  bj 
mail  from  the  plaintiff  the  Jiot«  for  collec- 
tion and  remittance,  the  plaintifT  not  hav- 
ing any  account  with  thpm.  They  then 
owed  the  defendants,  and  had  on  hand  b. 
8um  greater  than  that  due  upon  the  note. 
On  that  day  the  defendant  Wdlter  8.  Smith 
talked  with  Mr.  Wait,  thair  president,  over 
the  telcplione,  and,  having  been  told  by  him 
that  tlie  note  was  then  in  the  bank,  a«ked 
him  to  charge  it  to  the  account  of  the  de- 
fendanto.  11a  aaid  he  would,  hut  did  not. 
Tlie  note  was  simply  received  by  the  bank- 
ing firm;  they  did  not  remit  to  the  plain- 
tiff, or  charge  it  to  the  defendantB,  or 
credit  it  to  plaintiff,  or  cancel  it,  and  noth- 
ing further  than  as  stated  in  respect  to  it 
waa  done  or  said  by  any  of  the  parties. 
They  ceased  doing  busineBs  on  December  17. 
1010,  and  on  December  Ifl,  JBIO,  made  a 
general  assignment  for  the  benefit  of  their 
creditors.  Thereafter  this  action  was 
brought.  The  judgment  of  the  trial  term 
in  favor  of  the  plaintiff  vraa  affirmed  by  the 
appellate  division,   without   opinion. 

The  learned  and  painstaking  counnel  for 
the  dcfendantfl,  in  brief  and  argument,  con- 
cede that  the  note  was  not  paid,  but  vigor- 
ously assert  and  argue  that  the  plaintiff 
was  negligent  in  the  two  respects:  (!)  In 
that  it  sent  the  note  for  collection  and  re- 
mittance to  the  bank  at  which  it  was  pay- 
able; and  (2)  in  that  it  made  no  inquiry 
prior  to  December  17th  or  19th  concerning 
the  note.  In  our  deliberatioaa,  however, 
it  ia  urged  that  the  note  was  in  fact  paid. 
We  are  to  determine  whether  or  not  such 
conclusion   is   accurate. 

Payment  is  the  fulfilment  of  an  agree- 
ment to  pay  money,  by  giving  to  the  party 
entitled  to  receive  it  the  sum  agreed  to  be 
paid  for  the  purpose  of  dischsrging  the 
agreement,  which  is  received  by  that  party 
for  the  same  purpose.  Before  there  can  he 
a  payment  of  a  debt  there  must  have  been 
a  complete  discharge  of  it,  and  before  there 
can  be  anch  disicharge  there  must  have  been 
a  full  and  complete  performance  of  that 
which  the  promisor  undertook  to  do.  It  is 
the  transfer  or  delivery  of  the  money  prom- 
ised or  its  equivalent  from  the  debtor  to  the 
creditor.  Kingston  Bank  v.  Gay,  19  Barb. 
459;  Bronson  v,  Rodes,  7  Wall.  229,  250, 
19  L.  ed.  141.  148;  Seals  v.  Home  Ins.  Co. 
.16  N.  Y.  522,  527;  Stokes  t.  Stokeg,  34 
App.  Div.  423,  431,  54  N.  Y.  Supp.  319. 
Under  the  facts  of  this  case,  if  the  defend- 
ants transferred  or  delivered  to  the  plaintiff 
the  aum  called  for  by  the  note,  they  paid 
it;  otherwise,  they  did  not. 

The  note  was  in  the  possession  of  the 
hanking  firm  as  the  agents  of  the  plaintiff, 
and  they  were  authorized  by  It  to  receive 
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and  remit  the  money  gives  by  the  defend- 
anta  for  the  purpose  of  paying  the  note. 
The  plaintiff,  in  sending  the  nol«  to  then 
for  collection  and  remittance,  tendered  them 
the  agency  and  authority,  which  they,  in 
receiving  and  retaining  it,  accepted,  to 
demand  its  payment,  to  receive  the  money 
if  paid,  and  to  take  the  legal  nieasures  ee- 
Bential  to  the  continuance  of  the  liability 
of  the  parties  to  it  if  not  paid.  St.  Nicho- 
las Buik  V.  State  Nat.  Bank,  1S8  N.  Y. 
28,  13  L.R.A.  241,  27  N.  E.  B49;  Ward  v. 
Smith,  7  Wall.  447,  19  I*  ed.  EOT ;  Phlppa  v. 
Hillbury  Bank,  8  Met,  79.  They  becaaie 
and  were  the  agents  of  the  plaintiff  for 
those  purposes,  and  no  otlier  porpoae  what- 

Innamuch  as  they  received  the  depoatta 
of  the  defendants  in  the  general  account 
with  them,  and  owed  therein  the  defend- 
ants a  sum  greater  than  that  of  the  note, 
and  the  note  was  payable  at  their  bank, 
they  were  under  the  authority  and  diuty 
to  transfer  or  deliver  to  the  plaintiff  or 
themselves,  as  its  agents,  the  aum  due 
upon  the  note.  Hiia  conclusion  ia  true, 
because  the  relation  between  them  and  the 
defendants  was  that  of  debtor  and  creditor 
at  common  law.  "Hiey  owed,  at  any  time, 
as  ordinary  debtors,  to  the  defendants,  an 
amount  equal  to  the  sum  to  the  credit  of 
the  defendants  then  In  the  account.  In 
opening  the  account  and  in  receiving  the 
deposit  they  agreed  with  the  defendanta, 
through  legal  implication,  that  they  would 
repay  the  loana  of  the  deposlte,  to  the  ex- 
tent of  their  indebtedness,  when  and  as 
authorised  by  the  checks  or  ordera  of  the 
defendants  in  the  usual  coarse  of  huBioeaa. 
This  agreement  was  with  and  for  the 
benefit  of  the  defendanta  alone,  and  would 
not  BUpport  an  action  by  the  holdera  of  tbc 
unpaid  checks  or  notea  drawn  or  made  by 
the  defendants.  Between  tbe  tmnking  firm 
and  such  holders  there  waa  no  privity  of 
contract.  Cragie  v.  Hadley,  W  N.  Y.  131, 
62  Am,  Rep,  9,  1  N.  E.  637-,  Crawford  v. 
West  Side  Bank,  100  N.  Y.  60,  63  Am.  Rep. 
152,  2  N,  E,  881 ;  Commercial  Bank  v.  Arm- 
strong, 14g  U.  8.  50,  37  L.  ed.  363,  13  Sup. 
Ct.  Rep.  6113.  Tbe  defendants,  by  making 
the  note  payable  at  the  bank,  authorited 
and  ordered  the  hanking  firm,  aa  their 
debtors,  to  pay,  In  accordance  with  tbe 
Implied  contract  between  them,  the  note 
from  tbe  funds  to  the  credit  of  the  defend- 
ants, and  thei-cby  pay  the  Indehtedneaa  of 
the  defendants  to  the  plaintiff,  and  pto 
tanto  that  of  the  banking  firm  to  tbe  de- 
fendants. In  the  respect  of  ordering  the 
banking  firm  to  pay  the  note,  it  waa  tbe 
equivalent  of  a  check  drawn  in  tbe  account 
by  the  defendants  to  the  banking  Arm  for 
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the  purpose  of  directing  them  to  paf  U. 
Negotiable  Instrnnients  Law  (Conaol.  LawB, 
chap.  38J,  S  147;  -Etna  Nat.  Bank  v. 
FourtJi  Nat.  Bank,  «  N.  Y.  82,  7  Am.  Bep, 
314. 

Tim  tuplied  Bgreonent  of  the  banking 
Arm  ma  not  self -executing.  The  fieti 
that  the  note  naa  preeGnted  to  them,  and 
that  the)'  owed  the  defendants  more  than 
its  amount,  did  not  pay  it,  or  apply  the 
moneys  due  from  them  to  Ita  payment.  It 
required  an  act  or  acts  'upon  their  part  to 
make  it  effective.  Neither  an  agreement 
nor  an  Intention  to  pay  a  debt  in  and  of 
itself  pays  it.  Either  must  be  carried 
by  an  act  into  performance  for  ita  accom- 
plishment or  e<feoution.  Intention  may 
determine  wlietlier  moneys  are  delivered  in 
payment  or  in  purchase  or  other  nse,  but 
to  be  operative  must  be  expressed  in  an 
act  or  acts.  In  order  to  have  paid  the 
note,  the  banking  Arm  must  have  applied  or 
Appropriated  the  mimeys,  in  the  requisite 
antouBt,  to  ite  payment  ^  either  actually 
delivering  them  into  their  control  as  agents 
of  the  plaintiff,  or  by  transferring  in  like 
amount  the  credit  owned  by  the  defendants 
to  the  plaintiff,  or  by  other  unequivocal 
act  constituting  or  expressing  payment. 
This  ooncluston  will  be  sustained,  I  think, 
by  decisions  hereinafter  cited.  Indisputa- 
bly they  did  not  do  any  act  tending  to 
apply  or  appropriate  the  moneys  to  its  pay- 
ment. The  one  act  of  the  banking  Arm 
relating  to  the  payment  of  the  note  was 
that  of  their  president  in  slating  to  the 
defendants  that  the  note  would  be  charged 
to  the  account  ot  defendants.  Dbriously, 
this  was  a  mere  repetition  of  the  existing 
agreement,  which  was  not  intensified  In 
obligatory  eCTeot  or  broedeiied  by  it.  In 
receiving  the  loans  of  the  depoelta,  they 
had  promised  that  they  would  repay  them 
as  requested  by  the  dteefcs  and  orders  of 
the  defendants;  that  it,  that  they  would 
charge  the  note  (and  oUwr  nat«Bor  chedca) 
to  the  aecomit  of  the  defendante,  if  good 
for  it.  Their  dnties  and  powers  as  agents 
of  the  plaintiff  and  as  the  debtors  of  the 
defendants  were  as  distinct  and  different 
as  if  they  bad  been  different  Individuals. 
Costello  V.  ConUllO,  209  N.  V.  2B2,  108 
N.  B.  146.  The  plaintiff  had  not  the  power 
liy  any  act  to  pay  the  note.  It  could  not 
oliarge  the  account  of  the  defendants  with 
it.  It  could  only  ask  for  and  receive  pay- 
ment if  made.  It  could  not  Impart  or  in- 
vest  in  Its  agents  authority  or  power  which 
it  had  not.  The  statement  that  the  not« 
wonld  be  charged  did  not  place  any  moneys 
in  tlM  hands  of  the  plaintiff's  agents  for 
remlttanoe  to  it,  ot  any  money*  to  Its 
-credit,  or  give  it  any  right  of  action  against 
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■fas  agents  for  moneys  collected  and  re- 
ceived, or  pay  any  part  of  the  debt  of  the 
hanldng  firm  to  the  defendants,  or  lessen 
the  amount  to  their  credit  in  the  account 
between  them.  The  convcrEatlon  was,  lii' 
deed,  an  admission  and  an  express  ion  of 
a  realization,  by  both  firms,  of  the  trutli 
that  the  note  had  not  been  paid,  Init  could 
he  paid  by  debiting  the  defendants  in  ac- 
count with  its  amount  and  crediting  the 
plaintiff  wHh  and  remitting  to  it  the 
amount. 

The  defendants  did  not  appropriate  any 
part  of  the  amount  due  thtm  from  the  bank- 
ing firm  to  the  payment  of  the  note  by 
making  it  payable  at  the  bank.  To  appro- 
priate money  is  to  set  it  apart  oT  assign 
it  to  a  particular  use  or  purpose,  and  to 
abnegate  the  right  to  use  it  tor  another 
purpose.  Kelley.  t.  Sullivan,  £01  Mass.  34, 
B7  N.  E.  7a.  Until  t^  banking  firm  had 
actually  accepted  or  paid  the  note,  the  de- 
fendants hod  the  fnll  and  legal  control  of 
the  moneys  to  their  credit.  While  this  note 
was  lying  in  the  bank,  the  defendants  might 
have  withdrawn  those  moneys  or  directed 
the  payment  of  them  to  others  than  the 
plaintiff.  .£tna  Nat.  Bank  v.  Fourth  Nat. 
Bank,  4R  N.  Y.  82,  B8,  7  Am.  Hep. 
314;  National  Bank  *.  Bpelght,  47  N.  Y. 
6S8;  Chapman  r.  White,  S  N.  Y.  412,  fi7 
Am.  Dec.  404.  He  note  was  never  presented 
for  acceptance,  and,  had  it  been,  the  ac- 
ceptance could  have  been  only  by  a  sufficient 
writing  signed  by  the  banking  firm,  and 
creating  a  privity  of  contract  between  the 
plaintiff  and  the  banking  firm.  Their  ver- 
bal promise  to  the  defendants  that  they 
would  charge  it  to  their  account  could  not 
be  an  acceptance.  Negotiable  Instruments 
I^w,  99  £20,  222;  Risley  v.  Phenli  Bank, 
S3  N.  Y.  31S,  3S  Am.  Rep.  421.  The  note 
was  presented,  however,  not  (or  acceptance, 
but  for  payment,  and  payment  alone  of  it 
constituted  acceptance.  Judicial  decisions 
have  indicated  with  clearness  and  certain- 
ty what  conatitutes  the  acceptance  and 
payment  by  a  bank  of  a  check  drawn  upon 
itself,  or  a  note  there  payable  and  presented 
for  payment.  Morse,  in  his  well-considered 
work  on  Banking,  said:  "A  credit  given 
for  the  amount  of  a  check  by  the  bank  upon 
which  it  is  drawn  is  equivalent  to  and  will 
be  treated  aa  a  payment  of  the  check.  It 
is  the  same  as  if  the  money  had  been  paid 
over  the  counter  on  the  check,  and  then 
immediately  paid  back  again  to  the  account 
or  for  the  use  for  which  the  credit  is  given. 
This  rule  has  been  applied  where  the  bank 
held  the  check  for  several  days,  during 
whidi  the  drawer's  acoount  was  not  good, 
and  tlien,  the  acoount  becoming  good,  Btad« 
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the  applicatioD."  i  Uoria,  Biuika  i,  Bkg. 
4th  ed.  I  4&1.  I 

In  Oddie  v.  National  City  Bank,  4fi  N.  Y. 
735,  T4I,  a  Am.  Rep.  160,  we  said:  "When 
a  check  is  presented  to  a  bank  for  depoait, 
drawn  directlj  upon  itself,  it  ia  the  same 
oi  though  payment  in  any  other  form  was 
demanded.  It  is  the  ri^t  of  the  bank 
to  reject  it,  or  to  refuse  to  pay  it,  or  to 
receiTe  it  conditionally,  as  in  Pratt  v. 
FooU,  g  N.  Y.  463)  but,  if  it  >ccepU  such 
a  check  and  pays  it,  either  by  delivering 
the  currency,  or  ^ving  the  party  credit 
for  It,  the  transaction  is  closed  between 
the  bank  and  such  party,  provided  the 
paper  is  genuine." 

This  principle  was  applied  in  Consoli- 
dated Nat.  Bank  v,  First  Nat.  Bank,  I2» 
App.  Kv.  538,  lU  N.  Y.  Supp.  308,  afBrmed 
in  IM  N.  Y.  616,  92  N.  E.  1091.  We  have 
held  or  assumed  in  many  decisions,  without 
elaborate  discussion,  that  a  check  presented 
for  payment  to  the  bank  upon  which  it  is 
drawn  ia  never  paid  by  the  mere  receipt, 
presentation,  and  retention  of  it,  and  ie 
paid  only  by  a  transfer  of  credits,  or  by 
the  actual  delivery  of  tb^  money,  and  turn, 
ing  it  into  a  voucher  by  cancelation.  Mayer 
V.  Heidelbach,  123  N.  Y.  332,  9  L.R.A.  850, 
25  N.  E.  418;  Pratt  v.  Foote,  B  N.  Y.  463; 
O'Coonpr  *.  Mechanica'  Bank,  124  N.  Y. 
324,  2a  N.  E.  816  i  Briffis  t.  Central  Nat. 
Bank,  89  N.  Y.  183,  42  Am,  Rep.  285. 
See  also  id.,  61  How.  Pr.  250  i  National 
Butchers'  4  D.  Bank  v.  Hubbell,  117  N.  Y. 
384,  7  L.R.A.  852,  15  Am,  St.  Rep.  515,  22 
N.  B.  1031;  AtQr.  Gen.  v,  Continental  L. 
Ins.  Co.  71  N.  Y.  325,  27  Am.  Rep.  55; 
Commercial  Bank  v.  Union  Bsiik,  11  N.  Y. 
203,  214;  Kirkham  v.  Bank  er  America, 
166  N.  T.  132,  BD  Am.  St.  Rep.  714,  58 
N.  E.  763.  Other  judicial  decisions  are  of 
like  effect.  Ninteentb  Ward  Bank  v.  First 
Nat  Bank,  184  Mass.  48,  67  N.  E.  670;  Ex- 
change Bank  v.  Sutton,  78  Md.  577,  23 
L.R.A.  173,  28  Atl.  563 ;  National  Bank  v. 
Millard,  10  Wall.  152,  10  L.  ed.  837;  Pollak 
Bros.  V.  Niall-Herln  Co.  137  Ga.  23,  36 
L.R.A.CN.S.)  13,  72  S.  E.  416;  Moore  v. 
Meyer.  67  Ala.  20;  Wilkinson  t.  Bradley,  64 
Ala.  677 ;  Sutherland  v.  First  Nat.  Bank,  31 
Mich.  230;  Pease  v.  Warren,  20  Mich.  9,  18 
Am.  Rep.  69;  Phillips  v.  Mayer,  7  Cal.  92; 
Moore  v.  Norman,  62  Minn.  83.  IS  L.R.A. 
360,  39  Am.  St.  Rep.  526,  53  N.  W.  909; 
Bylet  T.  Ellis,  4  Bing.  112.  130  Eng.  Re- 
print, 710,  12  J.  B.  Moore,  306,  6  L.  J,  C.  P. 
110.  In  Smith  RooAdk  it  Contracting  Co.  v. 
Mitchell,  117  Go.  772,  07  Am.  St.  Rep. 
217,  46  S.  E.  47,  the  defendant  drew  and 
deliveFed  hla  check  upan  the  Baraesvllle 
bonk  to  the  plaintiff,  whieh  traDsferred  it 
to    Uie    Atlanta    bonk,    from    which    the 


BoTBesville  bank  leceived  it  for  eoUeetuw 
and  remittance.  Hie  Barnesville  bank 
charged  the  amount  of  the  check  to  the  re- 
count of  the  defendant,  and  majfced  the 
cheek  "Paid."  A  few  days  thereafter  it 
protested  the  cbeok  and  returned  it  to  tbe 
Atlanta  bank,  and  went  iaUt  the  huida  ot 
a  receiver.  The  question  considered  by  thio 
court  was  whether  Uie  giving  of  the  cbei^ 
by  the  defendant,  the  presoitatjom  of  tha.t 
check  at  the  bonk  upon  whieh  it  was  drawn, 
and  the  action  of  the  bank  in  charging  tlie 
amount  of  the  check  to  the  defendant's  Ac- 
count, and  canceling  the  check,  constituted 
such  a  payment  by  the  defendant  of  his  debt 
to  the  plaintiff  as  would  discharge  him 
from  liability.  It  held:  "The  entry  on  tJbe 
books  of  the  Bamesville  8B.vings  Bank 
charging  the  account  of  its  depositor  with 
the  amount  of  the  check  was  tlie  same  «a 
if  it  liad  paid  the  money  over  its  counter 
to  itself  as  agent  for  the  bouk  which  hmd. 
sent  the  check  for  collection;  and  the  fact 
that  it  frauduloitly  withheld  the  DKutey 
from  that  bank  and  failed  to  enter  tli* 
prpper  credit  to  its  account  does  not  rendcx 
any  leas  oomplela  the  payment  bf  tLe  da- 
positor.  That  money  is  now  in  the  ha,nda 
of  the  agents  of  the  payee  of  the  cheek,  and 
the  drawer  is  as  completely  discharged  from 
any  further  liability  on  the  debt  for  which 
it  was  given. as  if  he  bad  paid  the  actukl 
money  to  one  autlioriied  by  hia  creditor 
to  collect   it." 

In  Nineteenth  Ward  Bank  v.  Firgt  Nat. 
Bank,  194  Mass,  40,  67  N.  E.  670,  the 
action  was  against  the  defendant  for  money 
had  and  received,  through  the  collectioD 
of  a  note  payable  at  and  sent  by  the  plain- 
tiff to  it  for  collei^tion.  The  drawers  of 
the  check  had  a  general  deposit  account 
with  the  defendant.  Tlie  defense  was  that 
the  note  had  not  been  paid.  The  other  fact* 
are  sufficiently  indicated  by  the  quotation 
from  the  opinion:.  "The  note  itself  was 
equivalent  to  a.  check.  It  stood  exactly  as 
though  the  makers  owing  the  bank  had 
delivered  to  it  a  cheek  in  payment  When 
the  bank,  through  its  cashier,  wrote  upon 
the  face  of  the  note  in  its  own  name  as  the 
indorsee  and  holder  that  it  was  paid,  and 
perforated  it  and  put  H  ia  the  files  as  a 
thing  paid,  nothing  more  was  to  be  don* 
as  to  the  pB.yment.  [At  this  point  in  his 
treatment  of  the  note,  the  cashier  waa  in- 
formed by  .telephone  that  the  makers  had 
made  a  general  assignment  for  the  benefit 
of  their  creditors.  The  custom  of  the  bank 
was  to  make  the  proper  record  of  the  trans- 
action upon  the  books  at  the  end  of  the 
day.]  By  those  acts  there  had  been  set 
apart  and  appropriated  to  the  pajveut  of 
the  note  so  much  of  ttie  deposit  then  staad- 
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ing  to  the  credit  of  the  makert  as  wai 
Btifflcient  lor  that  purpose,  Juat  aS-  thougl' 
tke  makers  had  prcBented  to  the  hank  their 
check  in  paymrnt  of  %  claftn  doe  it  fTotn 
them.  It  ie  true  that  the  prop«r  records 
were  to  be  made  upon  the  hooks,  bnt  the 
payment  is  effected  by  the  acti,  and  not  hy 
the  rerard,  and  was  valid  even  without  rec- 
ords. ...  Bo  far  as  respected  the  plain- 
tiff, the  defendant  had  received  the  money 
for  the  note,  and  was  bonnd  to  remit  it 
to   the  plaiiitifT." 

Tlie  differences  between  such  case  and  that 
at  bar  are  neither  insignificant  nor  obscure. 
Iq  the  farmer  the  intention  of  the  debtor 
bank  was  to  pay  titen  and  there,  and  the 
intention  nas  then  and  there  expressed  and 
executed  hj  %  Bcries  of  ftcts  thns  described 
in  the  opinion  of  the  court:  "With  these 
intentions  [to  pay  then  and  to  then  remtt] 
he  Ithe  cashier]  begins.  The  note  is  before 
hfm.  He  first  draws  on  a  baak  in  Boston 
his  check  as  cashier  of  the  defendant,  pay- 
able to  the  order  of  the  piaintifr  for  the 
amount  of  the  proceeds  of  the  note.  It  is 
to  he  observed  that  this  Is  not  the  check 
of  the  makers  nor  is  it  made  hy  the  cashier 
as  their  agent,  but  in  his  capacity  as  agent' 
of  the  defendant,  and  in  the  performance 
not  of  •  duty  owed  by  the  makers,  but  of 
a  duty  owed  by  the  defendant  to  the  plain- 
tiff. It  is  not  the  check  by  which  the  note 
was  paid,  t>ecause  none  was  needed,  bnt 
was  the  check  fay  which  the  proceeds  were 
to  be  transmitted  by  the  defendant  to  the 
plaintiff.  He  then  makes  a  memorandum 
of  this  check  upon  a  block,  stamps  upon  the 

face   of  the  note,   Tald  Oct.  ,    IBOl, 

FlTBt  National  Bank,  Bonth  Weymouth, 
Massachuietta,'  and  perforates  the  note  in 
three  places.  He  then  puts  the  note  thus 
stamped  and  mutilated  in  the  tile  with  his 
cheeks,  to  that  the  proper  record  of  the 
transaction  nay  be  entered  at  the  end  of 
the  day  upon  the  permanent  books.  So  far 
he  baa  gone  when  he  is  called  to  the 
telephone  and  notifled  that  the  makers  have 
made  an  assignment  tor  the  beneflt  of  their 
creditors,  and  he  is  requested  by  the  as- 
signee to  hold  the  account.  He  replies  that 
there  Is  one  (meaninj;  this)  note  which  he 
had  paid  or  'made  a  check  for  it.'  Soon 
afterwards,  at  the  request  of  the  assignee, 
he  wlthhdd  the  check  he  had  drawn  and 
undertook  to  retrace  his  steps." 

In  the  caae  at  bar  the  banking  ftrm  had 
the  Intention  which  they  expressed  in  words 
to  pay  at  somtf  future  time.  They  did  no 
act;  they  said  nothing  except  that  the  note 
would  be  charged  to  the  account  of  the 
makers.  The  difference  between  the  two 
cases,  in  principle,  though  not  in  the  facts, 
is  as  broad  and  vigorotts  as  is  that  bctwptn 
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these  snppObitioUB  transactions:  (1)  A 
creditor  by  a  promissory  note  presents  ft 
on  its  due  date  to  the  maker  and  asks  that 
he  pay  it.  The  maker  delivers  to  the  cred- 
itor the  smount  of,  and  receives,  the  note, 
and  marks  it  paid.  The  maker  there  had, 
upon  the  presentation  of  the  note,  the  in- 
tention to  pay  it  instantly,  which  he  then 
and  there  expressed  and  executed  hy  his 
acts,  as  did  the  cashier  in  the  Nineteenth 
Ward  Bank  Case,  and  the  note  wnuld  be 
paid  as  in  that  ease.  IS)  A  creditor  by 
promissory  note  presents  it  on  its  due  date 
to  the  maker  and  asks  that  he  pay  it.  The 
maker  replies  that  he  would  do  so,  and  thus 
ends  and  completes  the  transaction.  Noth- 
ing more  eald ;  nothing  whatever  done. 
The  maker  there  had,  upon  the  presmtatlon 
of  the  note,  the  intention  to  pay  ft  at  some 
future  time,  and  expressed  that  intention 
in  words.  Such  h  the  case  at  bar.  Bis  in- 
tentiMi  or  promise  to  pay — amere  reitera- 
tion of  that  in  the  note  in  the  supposititious 
case,  and  that  in  receiving  the  deposits  and 
opening  the  general  account  in  the  case  at 
bar,  and  not  one  whit  more  effective  fat 
any  purpose— would  not  constitute  payment. 
Here  words  oannot  create  or  constitute  the 
fact  that  the  note  was  paid.  The  def«id- 
ante  requested  or  ordered  the  banking  Srra 
to  pay  the  note  at  maturity,  upon  the  pre- 
sentation, bj  making  it  payable  at  their 
bank,  and  the  hanking  firm  agreed  to  do  so 
by  receiving  the  deposits,  as  1  have  already 
stated.  A  second  order  by  the  defendants 
could  not  be  more  efficacious  in  any  particu- 
lar. If  the  order  of  the  defendants  was  to 
be  accepted  by  the  hanking  Arm,  rather 
than  performed  by  payment,  acceptance 
could  be  effected  only  in  the  manner  and 
form  directed  by  article  12  of  the  Negotiable 
Instruments  Law;  that  is,  by  writing  ex- 
pressing acceptance,  signed  by  the  banking 
Hrm.  No  acceptance  was,  however,  asked 
or  given.  Payment  alone  was  asked,  and 
tbe  sole  and  exclusive  response  of  the  hank- 
ing firm  was  the  statement  that  the  note 
would  bo  charged  to  the  account  of  the 
makers — a  mere  reiterated  promise  t«  pay. 
In  First  Nat.  Bank  v.  First  Nat.  Bank, 
127  Tenn.  206,  IM  S.  W.  965,  the  action  was 
by  the  plaintiff  bank  as  holder  of  checks 
against  the  defendant  for  money  had  and 
received  as  a  collecting  bank.  The  defend- 
ant sent  the  checks  to  thp  bank  upon  which 
they  were  drawn  for  collection  and  remit- 
tance. The  quotation  from  the  opinion  In- 
dicates the  other  facts  sufficiently:  "We 
are  also  of  the  opinion  that  there  was  no 
acceptance  of  the  checks  under  the  facta 
of  this  case.  'Acceptance,'  as  defined  in 
Negotiable  Instrun)ente  Law,  'means  an  ac- 
ceptance completed  by  delivery  or  notlflcA- 
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tloB.'  Tlere  vas  do  delivery  of  the  chedca 
after  they  weie  marked  'Paid*  In  thU  c«*e. 
The  evidence  ehowa  tliat  tlie  clieclca  were 
marked  'Paid'  with  a  Btamp  provided  for 
that  purpota,  and  placed  upon  a  cancela- 
tion hook,  ...  OS  November  lat,  in  tlie 
event  remittances  wore  received  before  then 
to  cover  Uie  cbeckt.  Od  November  lat,  re- 
mittances not  being  received,  the  check  waa 
taJcen  from  th«  hook,  and  the  canoelation 
mark  erased.  His  waa  done,  it  la  true,  bj 
the  drawee  as  collecting  agent  of  the  holder; 
but  it  ia  alao  true  that  tlie  acceptance  was 
not  completed  by  delivery,  and,  of  courae, 
there  was  no  notification.  Where  the 
drawee  is  acting  in  the  dual  capacity  of 
collecting  agent  of  the  holder  and  aa  drawee, 
there  can  be  no  acceptance  by  delivery  until 
the  billa  are  paaeed  through  tbe  books  of 
the  baniK,  chargii^  the  account  of  the  draw- 
er and  crediting  the  account  of  the  emit- 
ting bank,  and  making  a  completed  tranaac- 
tion." 

The  banking  Srm  did  no  act  which  created 
privity  of  contract  betireen  them  and  the 
plaintiff.  The  note  was  not  marked  or 
stamped  paid,  or  canceled,  or  filed  as  col- 
lected or  paid.  They  apparently  did  not  see 
or  touch  it  aftar  taking  it  from  the  en- 
velop in  which-  it  came.  They  did  not  aegre- 
gate  the  amount  due,  or  in  any  nay  appro- 
priate it  to  the  payment  of  the  note,  or 
place  it  to  the  credit  of  the  plaintiff.  The 
note  was  not  charged  in  the  account  of 
defeudanta.  The  amount  to  their  credit 
was  not  lessened  or  affected,  and  was  at  the 
diapoMl  and  under  the  legal  control  of  the 
defendanta  ontil  the  bank  closed  on  Deeem- 
ber  IT,  1910.  The  money  in  the  bank  was 
to  tha  credit  of  the  defendants,  and  not  to 
the  credit  of  the  plaintiff,  and  never  for  a 
moment  was  subject  to  plaintill'i  order  or 
o(N>trol.  The  hank  kept  the  money  as  a 
deposit  to  defendants'  credit,  and  thereby 
retained  the  credit  as  t)ie  property  of  the 
defendants.  It  is,  of  courae,  manifeatly 
trve  that  the  violation  by  the  banking 
firm  of  the  implied  contract  with  the  de- 
fendanta, or  their  negligoice  aa  the  agents 
of  the  plaintiff  in  failing  to  protest  the  note, 
did  ncrt  pay  it,  or  sustain  an  action  by  the 
plaintiff  against  the  defendants  for  money  | 
had  and  received.  No  more,  aa  t  view 
them,  do  the  factH  that  the  note  was  re- ' 
ccived  by  the  banking  firm,  and  the  credit  in  j 
the  account  with  the  defendants  waa  greater 
than  its  amount. 

Neither  the  facta  nor  the  briefs  or  argu- 
ments of  counsel  present  the  queation  aa  to 
whether  or  not  failure  to  present  a  note, 
at  ita  maturity,  at  the  place  where  payable, 
the  maker's  account  there  being  good  for 
the   not«,   subjects   the   holder   to   the   loaa 
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ensuing  through  the  failure  of  the  bank. 
In  the  present  case  the  note  was  in  the 
bank  at  Its  matiirity.  Without  entering 
upon  the  diacuaaioD  of  the  question,  I  will 
state  these  conclusions,  which  I  understand 

A  note  is  an  absolute  and  unconditional 
promiae  to  pay,  and  it  need  not,  as  lietween 
the  holder  and  maker,  be  presented  at  any 
time  at  the  place  where  payable.  Parker  v. 
Stroud,  9S  N.  V.  370,  50  Am.  Rep.  685; 
Ward  V.  Smith,  7  Wall,  447,  10  L.  ed.  207 ; 
Cheney  v.  Libhy,  134  U.  8.  88,  33  L.  ed. 
SIB,  10  Sup.  Ct.  Rep.  498;  Adams  v.  Hack- 
ensack  Improv.  Commission,  44  N.  J.  L. 
636,  43  Am.  Rep.  406;  Hills  v.  Place,  48 
N.  y.  620,  8  Am.  Rep.  668;  Wolcott  v.  Van 
Santvoord,  17  Johns.  248,  8  Am.  Doe.  396, 
Locklin  v,  Moore,  67  N.  Y,  360. 

A  check  is  a  conveuieut  means  adapted 
by  a  debtor  and  his  creditor  whereby  th* 
debt  may  be  paid,  under  tJie  igreement,  im- 
plied by  law,  tliat  it  ehall  be  exerciaed  forth- 
with, and  the  debt  cannot  be  enforced  until 
It  has  been  preeeoted  and  dishonored.  If  losa 
ensues  by  reason  of  the  failure  to  preaent  as 
agreed,  it  falla  upon  the  holder.  Chap- 
man V.  Whit^  6  N.  Y.  412,  67  Am.  Dec 
464;  Barker  v.  Anderson,  21  Wend.  372; 
Hibernia  Nat.  Bank  v.  Lacombe,  84  K.  Y. 
367,  3B  Am.  Rep.  SIR;  Hartin  v.  Home 
Bank,  160  N.  Y.  ]l»0,  54  N.  E.  717;  Brad- 
ford y.  Fox,  38  N.  Y.  289. 

While  there  is  a  marked  diversity  of 
judicial  opinion  in  regard  to  the  questitMi 
whether  the  holder  of  a  negotiable  instru- 
ment may  send  it  for  collection  and  remit- 
tance to  the  bank  upon  which  it  is  drawn, 
or  at  which  it  is  mnde  payable,  free  from 
the  risk  of  loss  through  the  insolvency  of  the 
collecting  and  paying  bank,  our  opinion,  and 
the  wiser  one,  we  think,  ia  that  cKpresaed  ia 
Indig  V.  National  City  Bank,  80  N,  Y.  100, 
that  the  bolder  is  not  negligent  therein  aa  a 
matter  of  law. 

The  liability  of  the  defendants  was  not 
discharged  by  tJie  failure  of  the  plaintiff 
to  make  inquiry  of  the  Farmers'  and 
Merchants'  Bank  aa  to  the  payment  of  tlie 
note.  The  trial  court  found  aa  a  fact  that 
such  failure  was  "not  such  negligence  on 
its  part  as  will  discharge"  the  liability  of 
the  defendants.  There  is,  in  the  evidence, 
support  for  the  finding.  A  holder  of  ne- 
gotiable paper  does  not,  aa  a  niatter  of 
law,  relieve  the  obligor  from  liability  by 
failing  through  the  Ave  or  sevpu  days  next 
following  its  maturity  to  inquire  of  the 
collecting  bank  concerning  its  payment. 

The   judgment   should   be   affirmed,   witlk 

CuddctMcIt,  3.,  waeara. 
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divorce  suit,  and  to  shadow  the  plaintifT  uid 
ascertain  her  conduct,  habits,  and  compan- 
ions, coraperiBeitioit  for  which  is  not  depend- 
eat  OD  tlie  Bueceaa  of  the  Btiit  or  the  produc- 
ti(Mi  of  sav  particular  tcstimonv,  is  not 
illegal. 

For  othtr  catet,  tee  Coatmol*,  ///.  c,  1,  in 
Dig.  ISS  N.  8. 

(August  12,  1018.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  fsvor  of  plaintifT  and  from  an 
order  denying  a  new  trial,  in  an  action 
brought  to  recoTer  the  value  of  personal 
services  rendered  to  defendant  by  plaintiff 
and  his  assignor.  Afflmed. 
The  factR  are  stated  in  the  opinion. 
Messrs.  Valentine  &  Newby,  for  appel- 

The  contract  was  illegal  and  TOJd,  and 
no  recovery  can  be  had  thereon. 

Ball  V.  Putnam,  123  Cal.  134,  66  Pac. 
773;  Kreamer  v.  Earl,  91  Cal.  112,  2T  Pac. 
73S;  Union  Collcotion  Co.  v.  Buckman,  150 
Cal.  1S9,  9  L.R.A.(N.S.)  SflB,  119  Am.  St. 
Kep.  164,  B8  Pac.  708,  11  Ann.  Cas.  809; 
Butler  V.  Agnew,  0  Cal.  App.  327,  99  Pac. 
395;  Martin  v.  Wade,  37  Cat.  168;  Bangs 
V.  Dunn,  BB  Cal.  T2,  4  Pac.  963;  Delbridge 
T.  Beach,  86  Wash.  416,  119  Pac.  856;  Bice 
v.  Williams,  32  Fed.  437;  Valentine  v. 
Stewart,  IS  Cal.  387;  Patterson  v.  Donner, 
48  Cal.  389;  Lyon  v.  Husaey,  82  Hun,  16, 
31  N.  Y.  Supp.  281;  Quirk  v.  Muller,  14 
Hont.  467,  25  L.B.A.  87,  43  Am.  St.  Rep. 
647,  36  Pac.  1077;  Phelps  v.  Manecke,  119 
Mo.  App.  139,  96  B.  W.  221;  Manufacturers 
ft  M.  Inspection  Bureau  v.  Everwear 
HoBiery  Co.  152  Wis.  73,  42  L.R.A.(N.S.} 
847,  138  N.  W.  824,  Ann.  Cas.  1914C,  449; 
Hughes  v.  Mullins,  36  Mont.  267,  92  Pac. 
758,  13  Ann.  Cas.  209;  Goodrich  v.  Tennqr, 
144  III,  422,  19  L,R.A.  371,  38  Am.  St.  Hep. 
459,  33  N.  E.  44;  9  Cyc.  519;  Beard  v. 
Beard,  65  Cal.  354,  4  Pac.  229;  Lovern  v. 
Lovern.  108  Cal.  512,  89  Pac.  801;  Perelra 
V.   Pereira,    156    Cal.    5,   23    L.R.A.(N.S.) 

Note.  —  Aa  to  validity  of  contract  to  pro- 
onre  testimony,  ace  annotation  fellow ing 
this  eaae,  post,  1101 1  and  referetiOM  thsrein 
to  annotatiiH)  on  related  quMtiona. 


880,  134  Am.  St.  Rep.  107,  103  Pac.  488; 
BaregroTer  v.  Pettigrew,  128  Iowa|  633, 
i  L.R.A.(N.8.)  260,  111  Am,  St.  Rep.  206, 
104  N.  W.  904;  Pierce  v.  Cobb,  161  N.  C. 
300,  44  L.R.A.(N.S.)  379,  77  S.  E.  350; 
Neece  v.  Joseph,  95  Ark.  552,  30 
L.R.A.(N.S.)  278,  129  S.  W.  797.  Ann. 
Cas.  1912A,  665;  Schulti  v.  Frankfort 
Marine,  Acci.  &.  Plate  GlaRi  Ins.  Co.  161 
Wia,  637,  43  L.RJ,.(N.S.)  620,  139  N.  W. 
386;  9  Cyc.  S43;  I4JB  Angeles  v.  City  Bank, 
100  Cal.  24,  34  Pac.  510;  Abbe  v.  Marr, 
14  Cal.  210;  Bavis  v.  Hinman,  73  Neb.  850, 
103  N.  W.  668,  11  Ann.  Caa.  376; 
Wolkovisky  v.  Rapaport,  216  Mass.  48, 
102  N.  E.  910,  Ann.  Caa.  1915A,  809. 

Messrs.  Tbomaon  A  Bpencer  and  A.  P. 
Thomson,  for  respondent; 

Both  the  contract  of  plaintiff  with  de- 
fendant and  that  of  his  assignor  are  lawful, 
entitling  plaintiff  to  judgment. 

Chitty,  Contr.  11th  Am.  ed.  pp.  977,878; 
9  Cyc.  483;  Be  Garcelon,  104  Cal.  S70,  32 
L.R.A.  696,  43  Am.  St.  Bep.  134,  38  Pac. 
414;   Stephens  v.  Southern  P.  Co.  109  Ca). 

86,  29  L.R.A.  761,  60  Am.  St.  Rep.  17,  41 
Pac.  783;  McCowen  v.  Pew,  153  Cal.  735, 
21  L.R.A.[N.S.)  BOO,  08  Pac.  893,  15  Ann. 
Cas.  630;  Cox  v.  Hughes,  10  Cal.  App.  563, 
102  Pac.  B56;  Clark,  Contr.  1894,  ed.  pp. 
414,  415;  1  Page,  Contr.  $  422,  p.  62; 
Wilkinson  v.  Olieveira,  1  Bing.  N.  C.  490, 
131  £ng.  Reprint,  1206,  1  Scott.  461;  Cobb 
v.  Cowdery,  40  Vt.  25,  94  Am.  Dec.  370; 
Wellington  T.  Kelly.  84  N.  'V.  643;  Bank 
of  Minneapolis  v.  Griffin,  16B  III.  314,  48 
N.  E.  164;  Lucas  v.  Pico,  55  Cal.  126; 
Quirk  V.  Muller,   14  Mont.  467,   25  L.R.A. 

87,  43  Am.  St.  Rep.  647,  38  Pac.  1077; 
Manufacturers  A  M.  Inspection  Bureau  v. 
Everwear  Hosiery  Co.  152  Wis.  73,  42 
LJLA,(N.8.}  847,  138  N.  W.  624,  Ann. 
Cas,  1914C,  449;  Barngrover  v.  Pettigrew, 
128  Iowa,  633,  2  L.R.A.(N.S.)  200,  111 
Am.  St  Rep.  206,  104  N.  W.  904;  Mc- 
Curdy  T.  Dillon,  136  Mich.  678,  98  N.  W. 
746;  Neece  v.  Joseph,  96  Ark.  552,  30 
L.R.A.(N.S.}  278,  129  S.  W.  797,  Ann. 
Caa.  1912A,  666. 

Lorlgan,  J.,  delivered  the  opinion  of  the 

This  action  was  brought  by  plaintiff,  in 
hiB  own  behalf  and  as  assignee  of  one  John 
M.  Robiuaon,  to  recover  the  value  of  per- 
sonal services  rendered  by  both  to  defendant 
and  for  money  expended  by  plaintiff  in  hie 
behalf.  Differences  had  arisen  between  de- 
fendant and  his  wife,  and,  she  threatening 
an  action  for  divorce,  he,  with  a  view  of 
making  a  defense  thereto,  employed  plain- 
tiff and  Rt^ineoD,  the  former  to  look  up 
the  acts  and  conduct  and  past  history  of 
the  wife,  and  her  conduct  and  lite  during 
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his  emplojmeut,  and  to  lociite,  interview, 
and  Mcure  witneaaea  to  testify  on  behalf  of 
defendant;  also  to  advise  and  consult  with 
defendant  concerning  said  action  and  to 
direct  certain  of  his  business  affairs.  Rob- 
inson was  enipiojcd  and  directed  to  watch 
and  dhadow  t)ic  wife  of  defendant,  to 
ascertain  lier  conduct,  liabita  and  com- 
panions, and  to  secure  the  names  and 
whereabouts  of  certain  witnesses  defendant 
desired  to  testify  in  his  behalf  in  said  di- 
vorce action.  The  court  made  findings  of 
fact  aa  above  recited,  and  entered  a  judg- 
ment in  favor  of  plaintiff,  from  wliich,  and 
an  order  denying  his  motion  for  a  new 
trial,  defendant  appeals. 

While  in  tbe  transcript  there  are  various 
assignments  of  error,  ttie  sole  point  urged 
here  by  appellant  for  a  reversal  is  tliat  the 
contracts  made  the  basis  of  the  cause  oF 
action,  and  as  found  by  the  court,  are  con- 
trary to  public  policy  and  void,  and  no  re- 
covery should  have  been  had  upon  them. 
In  elaboration  of  tiiia  proposition  of  law 
appellant  asserts  that  any  contract  between 
parties  wiiich  has  for  its  object  the  diaaolu- 
tlon  of  the  marriage  relation,  or  facilitat- 
ing that  reault,  is  contrary  to  good  morals 
and  void;  that,  further,  any  contract  hav- 
ing for  its  object  the  procurement  of  testi- 
mony for  the  purpose  of  securing  a  divorce 
is  illegal  and  void,  ' 

Tliere  can  be  no  question  about  the  legal 
proposition  asserted  by  appellant.  We 
must  accept  as  clearly  established  that  the 
law  is  extremely  solicitous  about  the  main- 
tenance of  tbe  marriage  relation,  and  will 
not  tolerate  or  sanction  any  contract  which 
by  its  terms  or  obvious  tendency  has  for 
Its  object  the  securing  of  a  divorce.  The 
further  proposition,  extending,  however, 
not  particularly  to  divorce  suits,  but  to  all 
kinds  of  litigation,  is  equally  true,  tiiat  a 
contract  is  void  whereby  one  agrees  to  ob- 
tain or  procure  testimony  of  certain  facts 
which  will  successfully  support  or  defeat  a 
lawsuit,  or  which  provides  that  payment  to 
the  party  procuring  such  testimony  is  to  be 
contingent  upon  the  result  of  the  action 
for  which  he  is  engaged  to  procure  it.  It 
is  the  element  of  payment  contingent  on 
the  success  of  the  litigation  in  which  the 
evidence  is  to  be  produced,  or  the  fact  that 
the  agreement  is  to  procure  evidence,  not 
of  facta  as  they  exiat,  but  of  particular 
facta  necessary  to  the  auceesa  of  the  party 
litigant,  who  contracted  for  their  produc- 
tion, which  vitiates  the  contract.  It  is  the 
contingency  on  the  one  hand,  and  the  agree- 
ment to  furnish  a  given  set  of  facts  essen- 
tial to  a  successful  litigation  on  tlie  other. 
and  b6th  of  which  in  their  nature  are 
calculated  to  induce  false  charges  and  the 
production   of   perjured  testimony,  to  sub- 
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vert  the  truth  and  pervert  Justice,  through 
fraud,  trickery,  and  chicanery  at  the  hands 
of  unscrupulous  private  detectives  or  other 
conscienceless  persons,  which  has  impelled 
the  law,  with  wisdom,  to  declare  such  con- 
tracts illegal.  Patterson  v.  Donner,  48  Cal. 
369;  Lyon  T.  Huisey,  82  Hun,  IS,  81  N.  Y. 
Supp.  281, 

Now,  while  appellatit  stts  forth  quite  ex> 
tenaively  in  his  brief  cases  (in  addition  to 
the  above)  in  support  of  these  prinelplea, 
he  doea  not  point  out  how  the  particular 
contracts  entered  into  between  the  plaintiff 
and  appellant  here,  and  with  Bobinson,  are 
brought  under  the  i>an  of  the  rule;  and  onr 
examination  of  the  flndings  and  the  eri- 
dence  show  no  analogy  between  the  fact* 
as  redted  In  the  dted  cases  and  the  caa« 
at  bar.  Certainly  there  is  no  rule  of  law 
which  precludes  a  party  in  a  divorce  actim 
or  in  any  other  action,  from  employing  a 
person  to  do  detective  work,  or  in  a  divorce 
action  itself  to  search  for  wituessea  or  to 
procure  existing  testimony  either  to  sup- 
port or  defend  such  an,  action,  or  to  ac- 
quire information  of  the  past  conduct  or 
life  of  either  spouse,  or  to  set  a  watch  upc»i 
the  personal  acta  or  aasociatea  of  either. 
Anyone  baa  a,  right,  when  threatened  with 
litigation,  or  desiring  himself  to  sue,  to 
employ  assistance  with  a  view  of  ascer- 
taining facts  as  they  exist,  and  to  hunt  up 
and  procure  the  presence  of  witnesses  who 
know  of  facta  and  will  testify  to  them; 
and  this  is  true  whether  the  action  be  (mo 
of  divorce  or  of  any  other  oharacter,  Neeee 
V.  Joseph,  es  Ark.  652,  30  L.R.A.(N.S.) 
278,  129  S.  W.  797,  Ann.  Caa,  1912A,  055; 
Quirk  v.  Miller,  14  Uont.  467,  25  l^RJL. 
87,  43  Am.  St.  Rep.  647,  3&  Fac.  1077.  Any 
other  rule  would  leave  the  partiee  in  a  di- 
vorce suit,  and  every  other  auit,  restricted 
to  their  own  individual  efforts  to  obtain 
existing  evidence,  which  would  be  absurd. 

Examining,  now,  the  contracts  by  the  de- 
fendant with  plaintiff  and  Robinson,  there 
was  no  element  in  either  of  them  contra- 
vening public  policy.  The  compensation  of 
neither  was  contingent.  They  were  to  be 
paid,  whether  they  ascertained  facta  or  pro- 
cured witnesses  to  testify  to  them  or  noL 
There  was  nothing  contingent  on  tbe  re- 
sult of  the  divorce  suit.  Neither  did  they 
agree,  nor  were  they  asked  by  appellant, 
to  procure  witnesses  to  testify  to  any  par- 
ticular state  of  facts,  but  only  fo  obtain 
from  witnesses  information  of  what  they 
knew,  and  report  the  matters  to  the  at- 
torneys for  appellant.  They  were  not  in- 
formed on  their  employment  of  the  namea 
of  the  witnesses,  nor  what  they  were  ex- 
pected to  testify  to.  and  only  aeoertained 
both  these  things  while  working  under 
their    employment.     Partloular    stresa    ia 
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plftced  by  appellant  on  tMtimon;  of  plaia- 
tiff  KB  to  the  ae«king  out  tnd  production  of 
a  certain  witness  designated  "a  red-headed 
dreasmaber."  As  to  this  witness,  however, 
all  that  plaintiff  agreed  to  do  was,  at  the 
t-xprena  request  of  appellant,  to  attempt  to 
find  her.  The  Msumption  that  plaintiff 
was  to  obtain  particular  evidence  of  cer- 
tain things  from  h«r  fa  nhwBtvmtted.  It 
clearly  appeared  that  plaJntiB  did  notkaow 
this  person.  He  did  not  agree  to  get  btT 
to  tMtifj'  to  any  partiaular  facts,  ok  in 
truth  to  tMtiff  at  all.  HIb  niuion  wkh 
oolj  to  find  her;  the  defendant  aayingthat, 


if  fae  could  find  her,  he  tdefendant)  liould 
gtt  evidence  from  her  himaetf.  Ptalniiff 
found  her,  and  she  was  taken  ih  charge  by 
defendant.  TMs  is  ftl)  there  «ai  to  ttiat 
mattier.  Takiag  the  eaae  in  He  entirety, 
there  was  nothing  Kgreei  to  be  done,  and 
nothing  actually  do>e,  under  the  ccm tracts 
of  plaintiff  and  HobiMon  with  defendant, 
wbieh  wBi  not  eatirely  praper  and  legiti-> 
Bate  and  the  trial  otiuTt  conreotly  so  held. 
The  judgment  and  ondei  appealed  from 


We  eoncurt  Wllbav,  J.;  Ifelvlut  J. 


Annotation — ^VaKdHy  of  contract  to  procitrs  tcstnuony. 


The  present  annotation  is  supplemen- 
tary to  the  notes  to  Goodrich  v.  Ten- 
ney,  19  L.R.A.  371,  and  Neece  t.  Joseph, 
30  L.R^.(N.S.)  27B. 

Generally  as  to  validity  of  contract 
for  detection  of  crime,  see  annotation 
in  42  I,.R.A.(N.S.}  847. 

The  statement  in  the  earlier  note,  that 
while  an  agreement  to  disclose  informa- 
tion is  not  necessarily  invalid,  contracts 
to  furnish  evidence  to  a  particnlar  ef- 
fect are  as  a  rule  condemned  by  the 
courta,— ia  supported  also  by  the  eases 
reported  since  that  note. 
OoBtimota  for  oTldeaeo  to  *  partlev- 

lar  effnat. 

Supplementing  notes  in  19  LJt.A.  372, 
and   30   L.R.A.(K.S.)    278. 

In  Hare  v,  McGub,  ante,  1099,  it  was 
held  that,  while  one  haa  a  ri^ht  to  em- 
ploy assistance  with  a  view  of  ascertain- 
ing facts  as  they  exist,  a  contract  where- 
by one  a^ees  to  obtain  or  procure  tes- 
timony of  certain  facts  which  will  suc- 
aossfnlly  support  a  lawaait,  or  which 
provides  that  payment  to  the  party  pro- 
cnring  such  testimony  is  eontintrent  up- 
on the  result  of  the  action  for  which  he 
i.i)  engaged  to  procure  it,  is  void,  being 
vitiated  by  the  elements  of  contingency 
and  as  csloutated  to  induce  false  charges 
and  the  production  of  perjured  testi- 

So,  in  Josephs  v.  Briant  (1913)  108 
Art  171,  157  S.  W.  13,  which  is  ex- 
pressly followed  on  subsequent  appeal 
in  (1914)  115  Ark.  538,  172  S.  W.  1002, 
Ann.  Cas.  1916B,  741,  a  contract  to  pro- 
flure  evidenee  to  enable  one  to  win  an 
exiatin?  or  contemplated  suit  was  held 
illegal  and  void  as  against  public  policy. 
This  decision  was  said  to  be  an  appli- 
cation of  the  rale  that  an  undertaking 
to  procure  evidence  in  a  given  case  can 
be  the  subject-matter  of  a  valid  con- 
tract, provided  that  it  does  not  call  for 
l/Jt.A.10I8F. 


the  procuring  of  testimony  of  a  eflrtain 
nature,  or  to  establish  a  certain  issue, 
it  being  the  latter  elements  which  ren- 
der such  a  contract  contrary  to  public 
policy. 

And  that  a  contract  tO  pay  one's 
physician  a  certain  percentage  of  any 
sum  recovered  for  personal  injuries  is 
against  public  policy  and  void,  where 
the  agreement  contemplated  that  the 
physician  should  be  a  witness  in  ease 
of  suit,  was  the  holding  in  Sherman 
V.  Burton  (1911)  196  Hlek.  293,  33 
KR.A.(N.S.)  87,  130  N.  W.  667;  tbfl 
court  arguing  that  the  physician's  in- 
terest in  the  amount  of  damages  "fur- 
nished a  powerful  motive  for  exaggera- 
tion, suppression,  and  misrepresentation, 
a  temptation  to  swell  the  damages  so 
likely  to  color  his  testimony  as  to  be 
inimical  to  the  pure  administration  of 
justice."  Generally  aa  to  validity  of 
contract  to  pay  attending  physician  per- 
centage of  damages  recovered  for  per- 
sonal injury,  see  annotation  to  this  case 
in  33  L.R.A.(N.S,)  87. 

And  in  Re  Schapiro  (1911)  144  App. 
Div.  1,  128  H.  y.  Sopp.  862,  it  was  said 
that  "a  witness  who  demands  and  re- 
ceives compensation  or  a  prouiae  of 
compensation  for  giving  his  testimony 
is  necessarily  a  discredited  witness;  and 
an  attorney  and  counselor  at  law,  who 
knowingly  makes  an  agreement  with  a 
witness  by  which  be  agrees  to  pay  [the 
latter]  a  sum  of  money  or  an  interest 
in  the  recovery  as  compensation  for  the 
giving  of  particular  testimony  rather 
than  other  testimony  .  .  .  ia  making 
an  agreement  which  is  plainly  contrary 
to  public  policy  and  one  which  is  snh- 
versive  of  the  orderly  and  efficient  ad- 
ministration of  justiee."  And  to  the 
same  effect  see  dicta  in  Manufflctnrers 
&    M.    Inspection    Bun-m    v    Hvp-v 


I  Hosiery   Co.    (1912)    152   Wis.'  73, 


.   73,  42 
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AKKO,— VALIDITY  OF  CONTRACT  TO  PROCURE  TESTIMONY. 


L.R.A.(N.S.)  847,  138  N.  W.  624,  Ann. 

Cas.  1914C,  449. 

AcreemeatB  for  Baoertalmlnc  <««ta. 

Supplementing  notes  in  19  UR.A. 
372,  »nd  30   L,R.A.(N.S.)    279. 

In  Haley  v.  Hoilenback  (1917)  53 
Mont  494,  165  Pae.  469,  it  was  held 
that  a  suitor  may  lawfully  employ  a  lay- 
man to  seturch  for  legitimate  evidenoe, 
and  that  sueh  a  oontraot  is  not  open  to 
the  objection  that  it  contravenes  publio 
pohcy,  even  though  the  compeneation 
was  eontinf;en.t  upon  Ihe  eneeess  of  the 
litigation,  where  there  was  no  agree- 
ment to  furnish  evidence  that  would 
sustain  the  suit,  nor  that  the  investi- 
gator was  to  have  any  portion  of  the 
possible  recovery. 
Acravmemta    to    pay    wltaeaae*    estra 

oompeBiatiom. 

Supplementing  notes  in  19  L.R.A.  372, 
and  30  L.K.A.(N.S.)  281. 

In  Be  Schapiro  (H.  Y.)  supra,  it  was 
held  that  under  a  statute  [luiiishing  at- 
tempts to  procure  the  giving  of  false 
testimony,  an  agreement  between  an  at- 
torney, employed  to  prosecute  a  personal 
injury  action  for  a  contingent  fee,  and 
the  physician  who  attended  the  injured 
parson,  to  pay  the  latter  for  aervieea 
as  a  witness  a  specifled  sum  contingent 
on  the  success  of  the  action,  which 
agreement  preceded  the  giving  of  tes- 
timony, was  contrary  to  public  policy 
and  void.  Here  the  court  distinguished 
the  case  from  those  upholding  contraota 


for  the  giving  of  expert  testimony,  oa 
the  ground  that  in  the  latter  cases  the 
extra  compensation  is  for  time  and 
labor,  whereas  in  the  case  under  con- 
sideration the  witness  was  to  receive 
conipensation  for  the  giving  of  testi- 
mony which  would  win  the  case. 
— ^Broe^Mata  witli  Mcp«rt  wit— ae*. 

Supplementing  notes  in  19  L.HA. 
373,  and  30  L.B.A.{lf.S.)  281. 

In  Re  Avenue  A  (1911)  144  App. 
Div.  107,  128  N.  T.  Sapp.  999,  affirmed 
without  opinion  in  (1912)  204  N.  Y. 
625,  97  N.  E.  1103,  an  agreement  to  pay 
a  corporation  one  third  of  the  recoveiji 
in  a  certain  action  for  furnishing  ex- 
pert witnesses  was  held  invalid. 

Hough  V.  State  (1910)  68  Misc.  26, 
124  N.  Y.  Supp.  878,  which  is  set  out 
on  pages  281,  282,  of  the  note  in  30 
L.R.A.(N.S.)  was  reversed,  both  upon 
the  law  and  the  facts  in  (1911)  145 
App.  Div.  718,  130  N.  Y.  Supp.  407; 
it  having  been  held  on  the  appeal  that 
an  agreement  to  pay  an  expert  witness 
a  specifled  sum  for  appraising  certain 
property  and  testifying  thereto,  provid- 
ed the  estimate  was  substantially  less 
than  that  of  the  expert  produced  on  the 
other  side,  was  illegal  and  against  pub- 
lic pohcy  as  tending  to  induce  per- 
jured testimony;  and  that  such  vice 
of  contract  was  not  eliminated  by  any 
express  or  implied  condition  that  the 
testimony  should  be  conBcientionsly 
given.  G.  J.  C. 


COIiORAnO  SUPREME  CODKT. 

HENRY  PEARCE,  Plff.  in  Err., 


(—  Colo.  — ,  173  Pac.  871.} 

Electricity   —   duty   of   telephone   com- 
panr  to  protect  against  lightning. 

1.  A  teleplione  company  must  use  such 
proper  and  ordinary  pare  in  the  installation 
of  iM  wires  as  will  afford  protection  against, 
injury  likely  to  occur  by  lightnin;!  whicli 
may  resaonably  be  expeetod  to  follow  tlie 
wires  into  the  building. 

For  other  cases,   see  Eltclridty,  III.  a,  «• 

Dig.  l-se  7i.  S. 
Trial  —  Jury  —  proper  Installation  of 

telephone  wires. 

2.  In  an  action  to  hold  a  telephone  eom- 

Nole.  —  The  duty  of  sn  elettric  company 
with  respect  to  wiring  or  fixtures  inatalled 
in  private  property  is  treated  in  the  notes 
to  Rsh  V.  Waverly  Electric  Light  ft  P.  Co. 


jany   liable   for   destructioi 
)y   lightning   entering   i 


its    1 


,    tiie 


jury  must  determine  whether  or  not  the 
usual  and  ordinsjy  appliances  for  protect- 
ing property  from  such  qasualty  were  em- 
ployed, and  whether  or  not  failure  to  mn- 
ploy  them  was  the  cause  of  the  lose. 
for  other  cotes,  see  Trial,  II.  o,  2,  and  8,  e, 

in  Dig.  ISZ  N.  S. 
Electclcltr  —  dstr  to  alter  installation 

ol  wires. 

3.  A  telephone  company  must  change  the 
installation  of  its  wires  when  alteration  of 
the  buildings  makes  such  chaiige  nece^ary 
to  protect  against  lightnLnK  following  them 
into  the  buildings,  if  it  tnew  or  by  the 
exercise  of  reasonable  care  could  have 
known  of  the  changed  condition. 
For  oth«r  cases,  tee  BloatriaUy,  III.  •,  in 

Dig.  l~5t  H.  8. 


4May  6,  1918.) 


113  L.R.A.(X.S.)  226;  Mi 
Electric  Co.  v.  Cronon, 
Rlfi:    iind    Columbus    B. 

IL.E.A.1915C,  5T0. 


polls  General 
1-.E.A.(N.S.) 
V.   Kitchens, 


Google 
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ERROR  to  the  DJvtrtct  Cerart  for  Jeffer- 
'  son  County  to  review  a  noiumlt  In  an 
action  brought  to  recover  damages  for  the 
destruction  of  plaintlff'i  baildlng  bj  fire 
alleged  to  luive  been  caused  b;  the  neg- 
ligent installation  and  maintenance  of  a. 
telephone  and  appliance!  in  said  building. 
Bevereed, 

Statement  by  Oarrlgnea,  J.: 

Thin  Bctkm  tb  to  recover  dama^i  oc- 
casioned b;  fire  alleged  to  have  been  caused 
hj  the  negligent  inatatlation  and  mainte- 
nance of  a  telephone  and  appliances  tn  plain- 
tiff's store  building.  The  point  invotved 
relates  to  the  alleged  error  of  the  court  in 
siietafning  defendant's  motion  for  a  non- 
suit at  the  close  of  plaintllTs  evidence. 

The  complaint  alleges  that  plain titTs 
building  erl  stock  of  nierehandise  burned 
May  13.  1013;  that  at  that  time,  and  long 
prior  thereto,  defendant  owned,  operated, 
managed,  and  controlled  a  telephone  line 
e:itendtng  from  ita  exchange  at  Arvada, 
into  plafnti'TB  building,  whera  It  inatalled, 
owned,  controlled,  and  operated  a  telephone 
instrument  and  maintained  a  public  pay 
station  at  Leyden  junction;  that  the  Are 
was  caosed  by  attnospheric  electricity  in- 
dnced  hy  lightning  conducted  over  the  tele- 
phone wires  into  the  building;  that  the 
company  was  negligent  in  installing,  equip- 
ping, operaUng.  and  maintaining  the  tele- 
phone and  appliances  in  the  building,  and 
in  failing  to  install  and  use  well-known 
and  ap^oved  appliances  and  equipment  to 
protect  the  building  from  excess  currents  of 
electricity  Induced  by  lightning. 

At  the  close  of  plaintiff's  evidence,  de- 
fendant introdticed  a  motion  for  a  nonsuit 
upon  the  gromid  that  plaintiff  had  failed 
to  sustain  the  allegations  of  the  complaint 
and  had  not  established  any  negligence  on 
the  part  of  defendant;  that  be  had  failed 
to  connect  the  deatraetion  of  the  building 
with  any  act  of  negligence  or  omission  of 
defendant]  and  that  the  teatimony  disclosed 
the  fire  was  the  result  of  an  act  of  God. 

The  court  Bustatued  the  motitm,  took 
the  rase  from  the  jury,  and  entered  a  judg- 
ment of  nonsuit.     Plaintiff  brings  the  case 

The  evidence  shows  that  a  well-known 
and  approved  protector  or  lightning  arres- 
ter was  installed  and  in  use  in  the  building, 
and  this  point  will  not  be  further  considered. 
The  other  acts  of  negligence  relate  to 
fauttv    inatallation,   equipment,   and   main- 

The  witnesses  used  a  blttckl>oard  tor  il- 
lustration, and  in  describing  the  situation 
would  say,  "From  here  to  there,"  or,  "From 
this  point  to  that  point,"  etc.,  which  has 
thrown  upon  ns  a  great  amount  of  labor 
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in  comprehending  the  testimony.  If  coun- 
sel had  used  a  diagram  for  purposes  of  il- 
lustration and  made  it  a  part  of  the  record 
for  our  use  here,  it  would  have  saved  ns  a 
great  amount  of  trouble  in  understanding 
the  evidence. 

We  have  read  and  studied  not  only  the 
abstract,  but  the  entire  bill  of  exceptions, 
with  unusual  care.  Here  Is  evidence 
showing  the  public  highway  or  road  at 
Leyden  junction,  where  the  lire  occurred, 
runs  north  nnd  south;  that  originally  there 
was  a  farm  house  facing  east,  which  stood 
a  few  feet  from  the  road;  that  there  was 
Installed  In  this  residence,  in  1904,  a  tele- 
phone, the  line  of  which  came  from  the 
south,  passing  the  house  in  the  public  high- 
way and  going  nwth;  about  lOO  feet  from 
the  house  and  a  little  to  the  south,  there 
was  a  telephone  pole;  that  the  telephone 
wires  serving  tba  phone  came  from  the 
Arvada  exchange  and  mded  at  this  pole; 
that  about  2  feet  above  these  wires  there 
was  another  set  of  wires  going  on  to 
the  north;  that  the  drop  wires  extended 
from  the  pole  in  the  road  to  the  south 
side  of  the  building,  at  which  point  they 
were  connected  with  the  service  wires  which 
entered  the  residence,  and  here  was  a 
ground  wire.  In  ISM  a  storeroom  was 
built  onto  the  rear  or  west  end  of  the  resi- 
dence, where  plaintiff  conducted  a  coun- 
try store  at  the  time  of  the  Are,  and  in 
1908  the  phone  instrument  waa  moved  by 
defendant  from  the  residence  and  installed 
in  the  rear  or  west  end  ol  the  store  build- 
ing. In  making  this  change,  the  drop 
wires  were  carried  from  the  pole  to  the 
southwest  corner  of  the  store  building  at  a 
point  under  the  eaves,  where  were  placed 
two  porcelain  knobs,  from  which  point  two 
service  wires  extended  down  the  west  side 
or  end  of  the  store  building,  on  the  out- 
side, to  a  point  about  8  feet  above  the 
ground  and  8  or  0  feet  from  the  south  side 
of  the  building,  where  there  were  two  porce- 
lain knobs.  The  west  wall,  being  the  back 
end  of  the  store,  was  composed  of  drop 
siding,  and  here  a  hole  was  bored  or  cut 
into  the  store  building  through  which  the 
service  wires  were  passed  and  connected 
with  B31  arrester,  which  was  attached  to 
the  west  wall  on  the  inside,  immediately 
over  the  phone  instrument.  From  the  ar- 
rester, a  ground  wire  of  the  same  size  as 
the  service  wire  extended  through  the  hole 
in  the  wall  up  to  the  connection  under  the 
eaves  at  the  southwest  corner  of  the  store, 
where  it  was  attached  to  the  old  ground 
wire  in  use  when  the  phone  was  in  the  resi- 
dence. These  three  wires — that  is,  the  two 
service  wires  and  the  ground  wire — were 
passed  through  the  same  hole  in  the  west 
wall,  twisted  together  and  tacked  to  the 
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wall  without  uuulation.  They  were  ^U.of 
the  Eame  atze,  Binaller  thko  the  drop  wirea, 
and  noDe  of  them  were  incased  in  noD' 
conducting  tubes.  Th«  ground  wire,  in- 
stead of  taking  the  shortest  course  to  the 
ground,  paaaed  through  the  hole  in  the 
wall,  thence  along  the  outside  of  the  build- 
ing to  the  point  where  the  service  wires 
were  connected  with  the  drop  wires,  and 
there  hooked  up  with  the  old  ground 
wire.  After  this,  and  some  time  prior  to 
19I3,  exactly  when  the  evidence  does  not 
disclose,  plaiutilT  built  a  butcher  shop  on- 
to the  west  end  of  the  storeroom,  which 
changed  the  west  or  rear  wall,  along  which 
the  wires  were  tacked,  from  an  outside  to 
a  partition  wall  between  the  butcher  ehop 
and  store,  so  that  the  phone  and  arrester 
were  no  longer  on  an  outside  wall.  The  evi- 
dence does  not  show  that  during  the  build- 
ing of  the  butcher  shop,  or  aiterwarda,  any 
change  whatever  was  made  in  the  location 
of  the  phone,  arrester,  or  any  of  theappli- 
onces.  The  shop  was  simply  built  onto  the 
back  end  of  the  store,  and  the  iuatallation 
was  left  as  it  was.  T)ie  three  wires  now 
passed  through  a  hole  under  the  eaves  at 
the  southwest  corner  of  the  store  building. 
Who  made  the  hole  or  put  the  wires 
through,  the  evidence  doesnot  disclose;  but 
it  was  explained  in  oral  argumi^nt  here 
that  the  workmen  simply  built  sjound  the 
wires  and  left  them  as  they  were. 

On  the  night  of  May  13,  1913,  about 
11:30,  a  thunder  storm  passed  over  the  lo- 
cality, which  was  no  unusual  occurrence, 
and  not  of  extraordinary  severity.  During 
this  storm  a  flash  of  liglitning  either  struck 
the  wires  going  north,  immediately  above 
the  phone  wires  at  the  pole,  or  came  to 
the  ground  in  the  immediate  vicinity,  or 
both.  Alxmt  a  quarter  of  an  hour  lattr, 
plaintiff  discovered  the  butclier  shop  wua  on 
lire  where  the  wires  were  tacked  against 
.the  wooden  wall,  and  at  the  hole  under 
the  I'aves  where  they  entered  the  building. 

Plaintiff  claims  tlie  phone  was  negligent- 
ly inatalied  in  the  store  in  1008,  and  so 
remained  until  the  flre;  that  the  service 
and  ground  wires  where  they  passed 
ihroiigb  and  were  tacked  against  the  wall 
should  have  been  incased  in  nonconduct- 
ing tul)es;  tliat  the  ground  wire  was  too 
small  and  siioutd  have  been  as  large  as  the 
two  service  wires  combined  in  order  to  car- 
ry away  any  current  they  brought  in,  and 
nhould  hivve  taken  the  Hhortest  course  to 
the  ground;  that  the  arrester,  after  the 
building  of  the  butcher  shop,  should  have 
been  moved  to  an  outside  wall;  that  the 
stroke  of  lightning  induced  an  excessive 
current  of  electricity,  which  was  conveyed 
over  the  service  wires  into  the  house  and 
set  Sre  to  the  building. 
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The  defense  ooBtends  that  Uie  koose  waa 
struck  directly  by  lightning  and  set  ou  8r«; 
that,  if  the  bolt  struck  the  wires  and  en- 
tered the  housBj  It  was  of  such  force  tliat 
no  installation  could  have  prevented  the 
destruction;  that,  if  an  eXMss  current  on 
the  wires  was  induced  by  lightning,  it  waa 
an  act  of  Qod,  for  which  defendant  was 
not  respoasible;  that  the  phone  was  prop- 
erly installed  in  1008  without  n^ligeBce; 
that  plaintiff  changed  the  conditions  by 
building  Uie  butcher  shop,  for  which  de- 
fendant was  not  responsible;  and  that  it 
had  no  knowledge  of  Uie  changed  conditions. 

It  must  not  be  understood  titat  we  find 
any  fact  has  been  established  or  settled.  A 
nonsuit  having  been  sustained  at  tlie  close 
of  plalatitTs  evidence,  we  simply  assuui''. 
for  the  purpose  of  the  review,  that  plain- 
tiff's evidoice  is  true. 

Messrs.  McGall  £  McOall,  for  plaintiff 
in  error; 

Plaintiff  had  the  right  to  have  the  ques- 
tion of  the  origin  of  fire  submitted  to  the 
jury- 
Burlington  ft  M.  River  R.  Co.  v,  Burch, 
17  Colo.  App,  481,  63  Pac.  8;  Union  P.  R. 
Co.  V.  DeBusk.  12  Colo.  204,  3  L.EJV.  350, 
13  Am.  St.  Rep.  221,  20  Psc  752;  Joim 
Mouat  Lumber  Co.  v.  Wilmore,  15  Ci^o. 
130,  2S  Pac.  650;  Bollinger  v.  Missouri, 
K.  &  T.  R.  Co.  94.  Kan.  316,  146  Pac.  1034, 
Ann.  Cas.  1B16D,  802. 

Injury  to  plaintifTs  property  by  excess 
current  of  atmospheric  electricity  -or  light- 
niog,  likely  to  be  conducted  over  its  wires 
into  (he  building,  was  reasonably  to  have 
been  expected  by  the  defendant;  and  its 
duty  was  to  have  employed  and  properly 
installed  iu  connection  with  the  installa- 
tion of  its  wires;  those  aj^roved  protective 
appliances  and  devices  which  the  situation 
rendered  reasonabiy  necessary  for  the  pur- 
pose of  protection  from  the  injurious  effects 
of  such  exoess  current  frua  any  source 
whatever. 

Byrra  Xeleph.  Co.  v.  Sheets,  122  111. 
App.  6;  Delahunt  t.  United  Teleph.  t 
Teleg.  Co.  21G  Pa.  241,  114  Am.  St.  Bep. 
ess,  64  Atl.  915,  20  Am.  Keg.  Bep.  727; 
Walters  v.  Denver  Consol.  Electric  Light 
Co.  17  Colo.  App.  192,  68  Pac.  117,  U  Am. 
Neg.  Rep.  674;  Denver  Consol.  Electric  Ca 
V.  Sin^on,  21  Colo.  371,  31  L.B.A.  566, 
41  Pac.  400;  Haynes  v.  Raleigh  Gas  Co.  114 
X.  C.  203,  20  L.R.A.  SIO,  41  Am.  St.  RapL 
7S0,  19  S.  E.  344;  Denver  Tramway  Cov  v. 
Reid,  4  Colo.  App.  53,  35  Pac.  269.  2  Am. 
Neg.  Cas,  248;  Walters  v.  Denver  ConsoL 
Electric  Light  Co.  12  Colo.  App.  145.  54 
Pac-  flOO,  6  Am.  Seg.  Rep.  5:  He!>ert  v. 
Hudson  Biver  Electric  Co.  130  App.  Div. 
107,   120   N.   £.   Supp.   672;    Clucago   City 
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R.  Co.  V.  Barker,  209  III.  321,  70  N.  E. 
C24;  Turner  v.  Southern  Power  Co.  154  N. 
C.  131,  32  L.Rji.(N.S.)  848,  60  S.  E.  767; 
Mi»  T.  Rocky  MounUin  Bell  Telcph.  Co. 
38  Mont.  532,  129  Am.  St.  Bep.  650,  100 
Pac.  971,  Id  Ann.  CaH.  1189;  Southwcstei 
Tel^.  &  Telepli.  Co.  v.  Abeles,  94  Ark.  254, 
140  Am.  St.  Rep.  lie.  126  S.  W.  724,  21 
Ann.  Caa.  1006;  SoutJiweBtera  Teleg.  & 
Tcleph.  Co.  V.  Davis,  —  Tea.  Civ.  App. 
15«  S.  W.  1149;  Texas  Teleg.  A  Teleph.  Co. 
T.  Scott.  60  Tex.  Civ.  App.  39,  12T  B.  W, 
3S7;  Lundy  v.  Southern  Bell  Telepli.  4 
Teleg.  Co.  90  8.  C.  25,  72  8.  E.  658;  Qrif- 
fith  v.  New  England  Teleph.  A  Teleg.  Co. 
72  Vt.  441,  52  L.R.A.  919,  48  Atl.  <43 ; 
Pcrke  v.  Q.  C.  Yost  Pie  Co.  93  Kan.  3»4, 
L.RJ\.19160,  17S,  144  Fttc.  202,  7  N.  C.  C. 
A.  100. 

MessrB.  Milton  fimltb,  Charles  R. 
Brock,  William  H.  Perfcason.  Elmer  L. 
Brook,  and  Floyd  P.  Wslpole,  for  de- 
fendant in  etror: 

There  ia  no  device  known  to  acience  cap- 
able of  arreeting  oi  diverting  a,  direct 
stroke  of  lightning,  and  providing,  aach 
protection  is  not  one  of  the  obligations  of 
the  telephone  compau;. 

Wood  V.  Cumberland  Teleph.  k  Teleg. 
Co.  151  Ky.  77,  161  S.  W.  21);  PhceniK 
Jjight  and  Fuel  Co.  v.  Bennett,  8  Ari^.  314, 
C3  L.R,A.  219,  74  Pac.  48,  15  Am.  Rep.  1. 

The  burden  was  on  the  plaintiff  to  ea- 
tabllkh  the  cxistenne  of  "known  and  ap- 
proved applinntes"  that  would  be  eiTective 
in  crises  o(  lightning. 

Gridith  V.  New  lingland  Teleph.  k  Teleg. 
Go.  Ti  Vt.  441,  52  L.R.A.  B19.  48  Atl.  643. 

GarHicoe!",  J.,  delivered  the  opinion  of 

the  conrt; 

There  vaa  evidence  that  an  excess  cur- 
rent of  electricity,  induced  by  lightning. 
ivaa  conveyed  over  the  telephone  wires 
into  plaintiffs  building,  setting  It  on  Gre. 
Defendant  was  bound  to  know  that  its 
-wires  might  become  charged  with  a  danger- 
ons  current  induced  by  lightning,  which 
made  it  the  duty  of  the  company  to  use 
reasonable  precaution  to  guard  against  fire. 
Because  such  excess  eurrent  was  produced 
by  lightning  make  no  diflerence  in  de- 
fendant's liability,  if  it  could  have  avoid- 
ed the  injury  by  exerdaing  ordinary  care 
and  diligence.  From  the  business  in 
which  defendant  is  engaged,  it  is  preFiumed 
to  posBeis  special  knowledge  and  skill  in 
sucti  mattei-*,  not  possessed  by  laymen, 
wliich  it  was  its  duty  to  use  for  the  pro- 
tection of  its  patrons,  no  matter  whether 
the  current  was  generated  by  it  or  pro- 
duced by  lightning.  It  was  as  much  its 
duty  to  be  dtligept  in  affording  protection 
against  a  current  likely  to  come  over  the 


wires  not  generated  by  it,  u  •  current 
it  generated,  and  it  could  not  escape  this 
reaponaibility  by  pleading  that  the  excess 
current  was  Induced  by  lightning.  Ko 
ona  was  responsible  for  the  lightnii^;  but 
if  defendant's  faulty  installation  or  man- 
agement of  the  phone  and  ita  appliances 
was  respiHisible  for  the  excess  current  com- 
ing over  the  wires,  entering  the  building 
and  doing  the  damage,  or  if  bf  the  use 
of  ordinary  and  reasonable  care,  precau- 
tion, and  diligence  It  could  have  avoided 
the  injury,  it  is  responsible. 

If  two  efficient  causea  united  in  produc- 
ing the  injury  and  the  company  brought 
about  one  of  them,  it  would  be  responsible. 
In  other  words,  if  lightning  and  defendant's 
negligence  concurred  as  the  efficient  cause 
of  the  fire,  defendant  would  be  liable.  Por 
plaintiff  to  recover,  the  jury  would  only 
have  to  Bnd  that  the  negligence  of  de- 
fendant wan  an  efficient  cause,  without 
which  the  injury  would  not  have  happened. 
We  are  therefore  of  the  opinion  it  was 
defendant's  duty  to  use  such,  proper  and 
ordinary  care,  in.  the  installation  .  and 
maintenance  of  the  phone  and  appliances, 
as  would  afford  protection  against  injury 
likely  to  occur  from  an  excess  current 
from  any  source  reasonably  'to  be  cipected. 

Applying  the  rules  of  law  above  an- 
nonncni  to  the  evidence  showinR:  That  the 
phone  wires  were  charged  with  an  excess 
current  of  electricity  induced  by  light- 
ning conducted  over  the  wires  into  the 
building,  setting  it  on  fire:  that  the  wires, 
whore  they  passed  through  and  ivere  tacked 
against  the  wooden  partition,  should  havu 
been  incased  in  nonconducting  tubes; 
that  the  ground  wire  should  have  taken 
the  shorteat  course  to  the  ground  and'  was 
too  small;  that,  after  the  butcher  shop 
was  built,  the  arrester  should  have  been 
removed  from  the  inner  wall  to  an  miter 
one;  that  the  excess  current  could  have 
been  safely  conveyed  to  the  earth  if  ^oper 
aj^liances  had  been  used;  that  there  were 
in  common  use  well-known,  approved,  and 
efHcient  nan  conductive  tubes,  electrical 
protective  devices  and  appliaaees  for  safe- 
guarding property  from  injury  from 
lightning  passing  over  telephone  wire*  to 
bnildings  in  which  auch  wires  enter;  and 
that  here  the  Installation  was  defective, 
improper,  and  dangerous, — the  origin  of 
the  Are  was  a  question  thpt  sJionld  liaTe 
been  submitted  to  the  jury. 

Whether  defendant  adopted  the  most 
approved  method  of  construction  and  main- 
tciinnt-e  to  guard  against  such  a  casualty, 
or  whether  it  was  guilty  of  ne^fgi-nce  in 
this  regard,  or  wheUier  by  reasonable  pre- 
caution it  could  have  prevented  the  injury. 
or  whether  Its  negligcnoe  waa  an  efflcient 
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cauM,  were  questions  of  fact  It  is  no  i 
defense  that  an  excess  current  induced  by 
lightning  came  over  the  wires,  if  the  neg-  ' 
ligeoce  of  defendant  in  not  properly 
installing  and  maintaining  the  phone  and  ' 
a.ppliaucea  was  an  elTicient  cause  of  the 
injury,  and  without  which  it  would  not  \ 
have  happened.  Whether  or  not  defendant  ' 
installed  and  maintained  the  phooe  with  | 
the  usual  and  ordinar}'  appliances  for  con-  \ 
ducting  an  excess  current  likely  to  occur, 
caused  by  lightning  to  the  earth,  and 
whether,  bad  it  done  bo,  no  injury  would 
haTe  occurred,  were  questions  of  fact  that 
should  have  been  submitted  to  the  jury. 

Ab  U>  the  changed  coodKiona  caiued  by 
plaintiff  building  the  butcher  shop,  if  th« 
company  had  no  knowledge  of  the  change, 
and  it  was  the  cause  of  the  injury,  de- 
fendant would  not  be  liable.  But  if  the 
building  of  the  addition  mode  the  location 
of  the  arrester  improper  and  dangeroua, 
and  defendant  knew,  or  by  the  enerciw  of 
reasonable  care  would  have  known,  of  the 
changed  conditions,  it  was  its  duty  to  make 
«  proper  installation  after  the  change.    If 


It  knew  the  location  of  the  arrester  had 
been  ao  changed  by  the  addition  of  the 
butcher  shop  that  the  building  was  In 
danger  of  Are  from  an  eioeaa  current 
causpd  by  lightning  coming  in  over  the 
wires,  it  was  its  duty  to  move  the  arrCRter 
to  an  outside  wall,  if  that  was  necessary, 
no  matter  if  plaintiff  brought  about  the 
change.  There  was  evidence  from  which  tie 
jury  could  have  found  that  defendant  knew 
of  the  changed  conditions  uid  had  reason- 
able time  within  which  to  move  the  Ar- 
rester. All  of  these  matters,  including  the 
changed  location  oi  the  arrester  and  whether 
defendant  had  knowledge  thereof  uid  h*d 
reasonable  time  within  which  to  mtne  it 
from  an  inside  to  an  outer  wall  after  the 
butcher  shop  was  constructed,  should  have 
been  submitted  t«  the  jury. 
Judgment  reversed  and  cause  remanded- 

Hill,  Cb.  J.,  and  Scott,  J.,  ooncBr. 
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Public  service  corimratlon  —  reculatlon 
of  rates. 

1.  Power  to  supervise  and  regulate  rates 
or  charges  for  services  rendered  by  public 
utilities  is  an  inherent  function  of  govern- 
ment, the  existence  of  which  does  not  de- 


hy  Rice,  J. 


peud  upcoi  Its  exercise  by  the  state  at  any 
particular  time. 

For  other  oasen,  tee  Public  flertnoe  Corpora- 

(ione,  in  Diy.  1-5S  .V.  8. 
Same  —  contract  for  rales. 

2.  In  the  absence  of  constitutional  limita- 
tions, the  ri);ht  of  the  state  to  regulate  ratea 
may  be  suspended  for  a  limited  time  by  a 
valid  eoatract  authori^ied  by  the  supreme 
legislative  branch  <A  the  government;  bat 
when  reliance  is  made  upon  such  a  contract 
it  must  appear  that  the  authority  wb» 
granted  in  clear  and  unmi8taJ(aJ)le  language 
free  from  any  doubt  aa  to  the  del^ation 
of  authority. 

For  other  oases,  see  Public  Service  Corpora- 

tiont,  in  Dig.  1-52  JV.  S. 
Same  —  validity  of  contract. 

3.  In  this  state  no  authority  exists  to  en- 


liee  passing  upon  the 


Note.  —  For  authorities 
right  to  raisi 

poration    fixed    by    franchise, 
State  ex  rel.  Webster  v.  Superior  Ct.  L.R.A. 
191 6C,  287. 

For  authorities  passing  upon  the  right  to 
reduce  rates  of  public  service  corporation 
fixed  by  franchise  or  charter,  see  note  to 
Ben  wood  v.  Public  Servioe  Commission, 
L.R.A.ieiBC,  261. 

For  cases  passing  upon  effect  of  contract 
with  patrons  to  preclude  regulation  of 
rates  of  public  service  corporations,  see  note 
to  I^nney  &  B.  Co.  v.  Loij  Angeles  Gas  &  E. 
Corp.  L.R.A.1915C,  2B2. 

It  will  be  observed  that  the  rights  of 
three  parties  may  be  involved  in  contracts 
fixing  rates  for  puMlc  servioe. 

Aa  to  the  rights  tt  a  corporation  under 
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its  charter  or  iU  franchise,  and  as  to  the 
rights  of  a  municipality  under  ita  charter, 
it  is  held  that  the  regulation  of  rotea  bv 
the  state  or  the  enactment  of  a  statute  au- 
thorizing a  commission  to  regulate  rates,  is 
a  valid  exercise  of  the  reserved  power  to 
alter  corporate  or  municipal  charters;  and 
it  is  also  held  that  it  is  competent  for  the 
state  to  waive  tlie  rights  of  the  public  in 
contracts  fixing  rates  for  public  service. 

As  to  Ute  rights  of  patrons  and  consumers 
of  public  service  corporations  in  contracts 
llxing  the  rates,  it  is  held  that  such  con- 
tracts must  he  considered  as  having  been 
made  in  contemplation  of,  and  with  refer- 
ence to,  the  power  of  the  state  to  regulate 
rates;  since  the  parties  could  not  by  con- 
tract  suspend    the   pawer   of  the   state   to 
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ter  into  eontracta  whlcli  will  In  Rny  manner 
Abridge  the  power  of  the  state  to  ri^ulate 
rmtea  of  pnblic  utilities. 
For  other  eaaea,  me  PuAIia  Btrviee  Corpora- 

tionM,  M  Dip.  J-Sg  A'  S. 
Const! tntlonal  law  —  InpttlvlBg  abllga- 

tlon  of  contract  -'  right  to  qmeaUon. 

4.  A  municipal  corporatitHi  of  the  state 
cannot  queation  the  right  of  the  state  to 
exercise  its  police  power  in  the  regulation 
of  rates,  on  the  ground  that  by  bo  doing  it 
would  impair  tlie  obligation  of  a  contract. 
For  oiher  caaea,  tee  ConstUatirmal  Laic,  II. 

g,  1.  a,  (B),  *n  Diy.  1-52  N.  8. 

(June  29,  1919.) 

APPEAL  bj  ptaintilf  from  a  Jvdgment  of 
the  Diitrict  Court  for  Bonner  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  water  hjdrant  rentals  for  water 
service  furnished  tor  itreet  crinkling  and 
fire  protection.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  U.  Conner  and  Hsmuiii  H. 
Taylor,  for  appellant: 

It  is  a  part  of  the  exercise  of  the  police 
power  of  the  state  to  regulate  and  fix  rates 
for  public  utilities,  and  no  contract  can  be 
made  betwiyen  a  public  utility  and  a  con- 
sumer which  will  deprive  the  state  of  this 
reserved  power. 

Idaho  Power  A,  Light  Co.  v.  Blomquist, 
26  Idaho,  222.  141  Pac.  1083,  Ann.  Cas. 
19ieE,  282;  State  ex  re).  Webster  v.  Su- 
perior Ct.  Ann.  Cas.  1913D,  TS,  and  note, 
67  Wash.  37,  L.B.A.IQIBC,  287,  120  Pac. 
8111 ;  Woodbum  v.  Public  Service  Com- 
mission, 82  Or.  114,  L.R-A.1917C,  88,  P.U.R. 
1D17B,  8B7,  161  Pac,  391,  Ann.  Cas.  1917E, 
906. 

Where  the  power  to  r^ulate  Gte  fran- 
chise and  impose  conditions  is  reserved, 
no  question  as  to  the  impairment  of  the 
ubligation  of  the  contract  can  arise  if  the 
legislative  authorities  choose  to  impose 
additional  burdens  upon  the  enjoyment  of 
the  franchise. 

2  McQuillin,  Mun.  Corp,  5  783;  Board 
of  Education  v.  Phillips,  67  Kan.  64B,  100 
Am.  St.  Rep.  475,  73  Pac.  97;  Munn  v. 
Illinois,  94  V.  S.  113,  24  L.  ed.  77;  Knox- 
ville  Water  Co.  v.  Knoxville,  189  U.  S. 
434,  47  L.  ed.  887,  23  Sup.  Ct.  Sep.  631; 
Chicago,  B.  4  Q.  H.  Co.  v.  Nebraska.  170 
U.  S.  57,  42  L.  sd.  948,  18  Sup.  Ct.  Rep. 
513;  Duluth  Street  H.  Co.  v.  Railroad 
Commission,  101  Wis.  245,  F.U.R.1915D, 
192,  162  N,  W.  887;  People  ex  rel.  New 
York  t  N.  S.  Traction  Co,  v.  Public  Service 
Commission,  175  App.  Div.  809,  P.U.R. 
1917B,  957,  182  N,  Y.  Supp.  405. 

A  judgment  of  a  court  having  juris- 
diction cannot  be  collaterally  impeached 
by  showing  that  the  evidence  upon  which 
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that  judgment  wai 
properly  received,  i 
the  judgment. 

23  Cyc.  109S;  MeConilck  t.  Friedman,  7 
Idaho,  086,  05  Pac  440;  O'Neill  t.  Potvin, 
13  Idaho,  721,  63  Pac.  20,  EST;  Amestoy 
Estate  Co.  v.  Los  Angeles.  0  Cal.  App.  S73, 
90  Pac.  42;  Brown  v.  Whetstone,  2S  Colo, 
App.  371,  138  Pac.  61;  Taggart  v.  Fug.?!, 
40  Colo.  401,  lOS  Fac.  1090;  Smith  v. 
Scblink,  44  Colo.  200,  99  Pac.  saO. 

The  city  is  estopped  from  asserting  that 
the  Commission  had  no  authority  to  order 
the  transfer  of  the  hydrants.  The  city 
acquiesced  in  it,  and  by  accepting  the 
credit  for  the  value  thereof  has  estopped 
itself  from  now  talcing  a  contrary  position. 

Twin  Falls  v.  Harlan,  27  Idaho,  709,  ISl 
Pac.  1191;  DHL  Mun.  Corp.  5th  ed.  |ll»li 
Boise  City  v.  Wilkinson,  16  Idaho,  ISO, 
102  Pac.  148;  McQuillin,  Mun.  Corp.  11S9; 
Robinson  v.  Lemp,  29  Idaho,  661,  161  Pac. 
1024. 

Messrs.  B.  W.  Wbeelan  and  Peter 
Johnson,  for  respondent: 

The  law  in  force  at  the  time  of  the  mak- 
ing of  a  contract,  and  in  any  manner  af- 
fecting it,  enters  into  and  becomes  a  part 
of  the  contract,  and  cannot  be  repealed  or 
altered  bo  as  to  affect  the  obligations  of 
the  contract  or  to  impair  rights  vested 
under  those  laws. 

Fletcher  v.  Peck,  6  Cranch,  87,  3  L,  ed. 
162;  Commissioner's  Ct.  v.  Rather,  48  Ala. 
447;  Howard  v.  Jones,  50  Ala.  67;  Wat- 
son V.  Rose,  61  Ala.  300;  Micou  v. 
Tallassee  Bridge  Co.  47  Ala.  656;  English 
V,  Oliver,  28  Ark.  334;  Columbia  County*. 
King,  13  Fla.  474;  SUte  ex  rel.  Ahem  v. 
Walsh,  31  Neb.  476,  48  N.  W.  263;  State 
ex  rel.  Munday  t.  Assessors,  43  N.  J.  L. 
340)  Moore  v.  State,  43  N.  J.  L.  217,  39 
Am.  Rep.  568;  Homestead  Cases,  22  Oratfe. 
287,  12  Am.  Rep.  607;  Von  Herman  v. 
Quincy,  4  Wall.  649,  18  L.  ed.  408;  Pond, 
Public  Utilities,  §g  91,  92;  2  McQuillin, 
Mun.  Corp.  S  769;  12  R.  C.  L.  f  8,  p.  179; 
6  R.  C.  L.  g  333,  p.  340;  People  ex  rel. 
Metropolitan  Street  R.  Co.  v.  SUte  Tax 
Comrs.  174  N.  Y.  417,  63  L.RA.  884,  106 
Am.  St.  Rep.  674,  67  N.  E.   89. 

Judgments  of  courts  of  general  juris- 
diction may  be  collaterally  attacked  when  a 
want  of  jurisdiction  afBrmatively  appears 
from  an  inspection  of  the  record. 

15  R.  C.  L.  §  374. 

Messrs.  T.  A.  Walters,  Attorney  Gener- 
al, and  J.  P.  Pope,  Assistant  Attorney 
General,  amicus  curiee. 

The  Public  Utilities  Commission  of 
Idaho  has  the  authority  in  law  to  fix  the 
rates  that  defendant  city  should  pay  to 
plaintiff  for  water  furnished  to  said  ei^ 
for   fire    purposes,    street    sprinkling,   and    I 
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Bewer  Sulhing,  regardleu  of  the  franchise 
piovUion  in  the  ordinance  providing  for 
Huch  free  aervice. 

StaiUBli.ua  County  t.  San  Joaquin  t  K. 
Eiver  Canal  t  Irrig.  Co.  192  U.  a  201,  4S 
L.  ed.  406,  24  Sup.  Ct.  Bep.  241;  Home 
Teleph.  k  Teleg.  Co.  t.  Loe  Angelea,  211  U. 
a.  28S,  S3  L.  ed.  176,  29  Sup.  Ct.  Bep.  50; 
Milwaukee  Electric  B.  A.  Light  Co.  v. 
Railroad  Cammiaaion,  238  U.  B.  174,  60  L. 
ed.  1264,  F.U.R.igi6D,  601,  35  Sup.  Ct. 
Rep.  820;  Puget  Sound  Traction  Light  t 
P.  Co.  V.  Refnolds,  244  U.  S.  574,  61  L.  ed. 
1328,  P.U.R.1917F,  67,  37  Sup.  Ct.  Rep. 
706;  State  ex  rel.  Webiter  t.  Superior  Ct. 
67  Wash.  37,  L.R.A.1916C,  287,  120  Pac. 
861,  Ann.  Caa.  1913D,  78-,  Rajmond  Lum- 
ber Co.  V.  Raymond  Li^it  &  Water  Co. 
02  Wash.  330,  I4.R.A.1917C,  674,  P.U.R. 
1B16F,  437,  169  Pac.  133;  Public  Service 
Electric  Co.  V.  Public  Utility  Comra.  87  N. 
J.  L.  128,  P.U.R.1915C,  229,  93  Ati.  707; 
Woodhum  V.  Public  Service  Commisaion, 
82  Or.  114,  L.R.A.1817C,  08,  P.U.R.1917B, 
067,  161  Pac.  am,  Ann.  Caa.  1917E,  909; 
Ben  wood  v.  Public  Service  Commisaion,  76 
W.  Va.  127,  L.H.A.1B15C,  281,  83  S.  E. 
296 ;  Limoneira  Co.  v.  Railroad  Com- 
misBion,  174  Cal.  232,  P.U.R.1917D,  183, 
102  Pac.  1033;  Winfleld  v.  Public  Service 
CommiBBion,  —  Ind.  — ,  P.U.R.1918B,  747, 
118  N.  E.  531 ;  Re  Indianapolis  Water  Co. 
(Ind.)  P.U.R.1017E.  658;  Re  Kent  Water 
&,  Light  Co.  (Ohio)  P.U.R.1917A,  261; 
Be  United  Fuel  Gas  Co,  (W.  Va.)  P.U.R. 
1BI7A,  023;  Btn  Avon  v.  Ohio  Valley 
Water  Co.  (Pa.)  P.U.R.1017C,  390;  Re 
Hisaisaippi  Valley  Teleph.  Co.  (111.)  P.U.R. 
1017B,  388;  Re  City  Water  Co.  4  Ho.  P, 
S.  C.  140,  P.U.R.1017B,  624. 

Bice,   J.,   delivered   the   opinion    of   the 

la  the  month  of  January,  1904,  the  re^ 
apondent  city  granted  appellant's  predeces- 
aora  a  franchiae  for  tlie  congtruction  and 
operation  of  a  water  aystem  in  the  city  of 
Sandpoint.  Thia  franchise  was  Hubse- 
que&tly  assigned  to  ajipellant,  and  since 
the  aasignnent  appellant  has  continuously 
exercised  the  rights  acquired  thereunder.  A 
acbedule  of  ratea  was  fixed  in  the  franchise 
for  vartoua  clafiaes  of  private  consumers, 
but  a  further  provision  viae  contained 
therein  wherebjr"  the  grantee  was  to  furniah 
water  to  the  city  free  of  charge  for  streL't 
aprinkling  and  to  the  extent  of  its  means 
in  case  of  fire  or  other  great  necessity.  In 
February,  1914,  the  respondent  city  com- 
menced this  proceediDg  before  the  Public 
Utilities  CommitBion  for  the  purpose  of  re- 
adjusting the  water  rates  charged  b;  ap- 
pellant in  the  city  of  Sandpoint.  On  Oc- 
tober 2,  1916,  the  Commission  eotered   Its 
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order,  which  itj  ita  tenna  became  effective 
November  1,  181G.  In  thia  order  the  ralea 
to  be  charged  for  service*  rendered  by  the 
water  Mtmpany  to  private  oonaumeri  were 
determined,  and  it  waa  also  ordered  that 
water  ahoiild  no  longer  be  fDmiahed  to  the 
city  of  Sandpoint  far  street  aprinkling  or 
Are  protection  free  of  coat;  and  a  rate  of 
94.26  per  month  per  hydrant  for  fire  pro- 
tection and  5  ccnta  per  thousand  gallons 
for  street  aprinkling  was  fixed.  Wlien  the 
water  syatem  waa  conatructed,  the  city 
furniahed  and  paid  for  the  water  hydraota 
as  provided  (or  in  the  franchiae.  The  Com- 
mission by  ita  order  directed  the  city  to 
transfer  the  tire  hydrants  to  appellant,  and 
directed  appellant  to  credit  the  ci^  with 
the  value  thereof  as  fixed  by  the  Com- 
mission. The  appellant  furnisjied  the  city 
with  water  for  aeventy-tuur  hydranta  at  all 
times  aubaequent  to  the  taking  effect  of 
the  aaid  order,  and  credited  the  city  with 
the  value  of  the  hydrants  as  eo  established. 
After  tha  water  rentals  for  the  hydrants 
exceeded  the  amount  which  had  liccn  cred- 
ited to  the  city  for  hydrants,  billa  for 
water  were  presented  to  the  city  and  were 
paid  for  several  muntlis.  The  city,  how- 
ever, refused  to  pay  the  bills  for  water  tor 
the  months  of  October  and  November,  1010, 
and  thereupon  tbia  action  was  commenced 
by  appellant  to  recover  the  aame. 

The  issue  raised  by  the  answer  relatea 
to  the  autliority  of  the  Utilities  Conmiis- 
sion  to  revoke  the  right  of  the  city  t«  re- 
ceive water  free  of  charge  under  the  fran- 
chise, and  to  fix  a  hydrant  rental  or  rate 
for  street,  aprinliting.  A  trial  was  had  be- 
fore the  court  without  a  jury,  findiDgs  of 
fact  and  conclusions  of  law  were  made,  and 
judgment  entered  in  favor  of  the  city.  The 
appeal  is  from  tbe  judgment. 

Tlie  court  found  that  the  franchise  grant* 
ed  \ag  the  respondent  to  appellant's  prede- 
cessors, with  the  acceptance  thereof, 
constituted  a  contract,  and  that  the  con- 
tract remains  in  full  force  and  elTect;  also, 
that  the  order  of  the  Public  UUlitiea  Com- 
miaaion  requiring  the  city  to  pay  the 
water  company  the  aum  of  94.25  per  earh 
calendar  month  for  water  furnished  each 
hydrant,  and  in  attempting  and  purporting 
to  compel  the  respondent  to  pay  appellant 
for  street  sprinkling  and  fire  protection, 
was  null  and  void   and  of  no  force  or   effect. 

It  is  held  uniformly  and  univer^ially 
that  the  power  to  au  per  vise  and  regulate 
ratea  or  charges  for  services  rendered  by 
public  utilities  is  an  inherent  function  af 
government,  and  occupies  a  large  place 
within  the  domain  of  the  police  powers  of 
the  state.  The  existence  of  thia  power  does 
not  depend  at  all  upon  the  queation  as  to 
whether  or  not  it  ia  being  exercised  by  thf- 
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at&te  4t  any  particular  thne.  Idaho  Power 
4  T.isht  Co.  V.  BlomquiHt,  26  Idaho,  682, 
141  Pac.  1063,'  Ann.  Caa.  IBlaE,  2891 
Woodiinrn  T.  Public  Scrvi™  Commlaeion, 
82  Or.  114,  L.R.A.iei7C,  98,  P.U.R.1017B, 
!>07,  Ifll  Pac.  391,  Ann.  Gas.  1917E,  986 
State  ex  rei.  Welister  t.  Superior  Ct,-  87 
Wneh.  37,  L.R.A.191SC,  2B7,  120  P«c.  861, 
Anil.  Cas.  IDISD,  78;  Winfleld  v.  Public 
Service  Commiasion,  —  Ind.  — .  P.U.B. 
1918B,  747,  118  N.  E.  531;  Manitowoc  t. 
^liinilowoc  t  N.  Tntction  Co.  145  Wis.  13, 
1-10  Am.  St.  Rep.  1056,  120  N.  W.-925i 
Home  'ieiep)i.  t  Teleg.  Co.  v.  Los  Angeles, 
!£11  U.  S,  265,  53  I.,  ed.  179,  29  Sup.  Ct. 
Rep.  50;  MilWHukpe  Electric  R.  k  Ugjit 
Co.  V.  Railroad  CommiESion,  23S  U.  S.  174, 
5»  L.  ed.  1254,  P.U.R.:915D,  691,  35  Sup. 
Ct.  Bcp.  820;  Banwood  v.  Public  Servico 
CommiaBion,  76  W.  Va.  127,  L.RA.ISISC, 
261,  83  S.  E.  295.  Such  power  i»  properly 
exorcised  through  a  eommisaion  created  by 
the  legislature.  Idaho  Power  &,  Light  Co. 
V.  Blomqulst,  aupra. 

In  eoDie  oases  it  haa  been  decided  that 
the  rigJit  of  the  state  to  exercise  ita  power 
for  a  limited  period  had  been  abrogated  by 
by  a,  binding  contract.  See  Cleveland  v. 
ClBYcland  City  R.  Co.  194  U.  S.  617,  48 
X^  ed.  1102,  24  Sup.  Ct.  Rep.  766;  Vickaburg 
T.  Vickaburg  Waterworks  Co.  209  U.  S.  408, 
SI  L.  ed.  1155,  27  Sup.  Ct.  Rep.  762.  But 
when  such  abrogation  is  l>aeed  upon  an  al- 
leged contract,  made  through  the  agency  of  a 
municipality  ol  the  state,  the  power  of  the 
municipatity  ao  to  hind  the  state  ntunt  ap- 
pear in  clear  and  unmistakable  Ungnage. 
All  doubta  are  reeolved  against  the  exist- 
ence of  the  authority  ao  to  oontfaet  and  in 
favor  of  the  reservation  of  the  right  to  a 
continued  and  wnhampered  exercise  of  its 
police  power  by  the  state.  Home  Teleph. 
ft  Teleg.  Co.  v.  Los  Angeles,  211  U.  6.  2fle, 
S3  L.  ed.  176,  29  Sup.  Ct.  Rep.  60;  Mil- 
wankw  Eleetrio  R.  &  Light  Co.  v.  Railroad 
CommistioB,  238  U.  S.  174,  60  U  ed.  12&4, 
P.U.R.iei6D,  501,  36  Sup.  Ct.  Rep.  820; 
Winfleld  T.  Public  Service  Commission,  — 
Ind.  — ,  P.U.R.1918B,  747,  118  N.  E.  681; 
Benwood  v.  Public  Service  Comnisaion,  76 
W.  Va.  127,  L.R.A.1910C,  281,  83  8.  B.  295; 
Woodhum  v.  Public  Service  Comnussion,  S2 
Or.  114,  L.R.A.1917C,  88,  P.U.R.1917B, 
067,  101  Pac.  301,  Ann.  Caa.  lOHE,  088; 
Manitowoc  v.  Manitowoc  &  N.  Xraction  Co. 
146  Wia.  13,  140  Am.  St.  Rep.  1066,  129 
N.  W-  825. 

It  may  be  fairly  queationed  whether  ar- 
ticle 16,  SS  1  ^Lad  2,  and  article  11,  g  8, 
of  the  Conatitution,  are  not  limitations  up- 
on the  power  ot  the  legislature,  or  any 
of  ita  afeuciea,  to  contract  ia  any  manner 
or  at. any  time  to  suspend  the  right  of 
the  atate  to  exercise  its  police  power  in  the 
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establishment  of  reasonable  ratsa  for  tkri 
use  of  water  sold,  rented,  or  dlstributett 
by  a  water  company,  even  for  a  limitsd 
period.  Pocatelto  v.  Murray,  21  Idaho,  ISO, 
ISO  Pac.  812;  Tampa  v.  Tampa  Waterwiwlts 
Co.  4S  Fla.  «0a,  84  So.  631. 

Bnt  without  eoniidering  that  questlinit  onp 
attention  has  not  been  called  to  any  at- 
tempt upon  the  part  of  the  legislature  of 
this  state  to  authorize  municipalities  to 
enter  into  cwtraots  whieh  will  in  any  .man. 
ner  abridge  this  power  of  the  state.  The 
franchise  njust  therefore  be  held  to  have 
been  granted  and .  spcepted  subject  to  the 
right  of  the  state  at  any  time  to  exercise  its 
reserved  police  power  In  the  matter  of  regu- 
lating ratea.  Benwood  v.  Public  Service 
Commiasion,  76  W.  Va,  127,  L.R.A.J915C, 
261,  83  8.  E.  295;  Woodbum  v.  Public 
Service  Commission,  82  Or.  114,  E.K.'A; 
1B17C,  98,  P.U.R.1917B,  967,  ]«1  Pad.  301, 
Ann.  Ca».  J017E,  906;  Winfleld  v.  Public 
Sorvige  CommiBaion,  —  Ind.  — ,  P.U-B. 
leiBB,  747,  118  N.  E.  531;  Manitowoc  v. 
Manitowoc  ft  N.  Traction  Co.  14S  Wia.  13, 
140  Am.  St.   Rep.   1466,  120  N.  W.  026; 

The  Teq,u!rement  that  the  company  should 
furnish  water  to  the  city  free  for  sprink- 
ling and  fire  purposes  cannot  be  regarded 
either  as  a  condition  precedent  or  subse- 
quent to  the  grant  of  the  franchise.  It  does 
not  appear  in  terms  to  have  made  such  a 
condition.  In  any  event,  respondent  could 
not  be  beard  to  question  the  right  of  the 
state  to  exercise  its  police  power,  on  tbs 
ground  tlist  by  so  doing  the  state  would 
Impair  the  obligation  of  a  contract.  A 
municipal  corporation  Is  a  creature  of  ths 
law, — a  mere  governmental  agency  of  the 
state.  Ita  charter  is  not  a  contract  with 
the  state,  and  its  inhabitants  have  no 
vested  interest  growing  out  of  the  charter, 
except  such  as  may  be  granted  by  the  Con- 
stitution itself  or  preserved  by  oonatitutfon- 
al    limitations. 

In  granting  a  franchise  by  whioh  rates 
are  fixed  or  determined,  a  municipal  eor- 
poratioa  ia  not  exercising  its  own  powers, 
but  is  exercising  <Htly  such  powers  as  have 
been  conferred  upon  it  by  the  state.  These 
powers  may  be  withdrawn  at  any  time.  A 
municipalits  has  no  vested  right  to  the 
continued  exercise  of  such  powers,  nor  eon 
it  obtain  a  vested  right  In  any  contract 
entered  into  or  property  acquired  through 
ie  exercise  ot  such  powers  as  against  the 
ight  of  the  state,  its  creator,  to  assume 
>mplete  control  of  ita  affairs.  10  R.  C.  L. 
730,  731 ;  28  Cyc.  282  et  seq. ;  Collingswood 
Sewerage  Co.  v.  Collingswood,  —  N,  J.  L. 
— ,  P.U.R.1918C,  261,   102  AU.   901. 

The  order  of  tits  Public  Utilities  Commis- 

on  referred  to  having  becune  final  and 
operative,  and  no  qitOBtioD  being  raised  m 
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to  tlM  rendition  of  Uie  sen-iea,  judgment 
should  hsTe  been  rendered  for  the  plaintiff 
in  the  court  lielow.  We  express  no  opinion 
BB  to  the  validity  of  the  order  ot  the  Com- 
niaaion  ditecting  the  tiansfer  of  the  hy- 
drftnta  hy  the  city  to  the  B-ppellant,  as  this 
qaeatian  is  not  within  the  iaauei  raieed  by 
tha  pleadinga. 


The  Judgment  is  reversed,  and  the  trial 
«ourt  is  directed  to  make  findings  of  fart 
and  conclutiona  of  law,  and  enter  judgment 
in  conformity  herewith.  Coata  awarded  to 
appellant. 

Bndge,  Cb.  J.,  and  Horgsn,  J.,  eonciLr. 


CITY  OF  ST.  LOUIS,  Re^t., 
HUGH  ALLEN,  Appt. 


(—  Mo.  — ,  204   ! 


W.   1083.) 


OonBtltational    hat*   —   municipal   ordi- 
nance   —    Fegolfttton     ot    traffic    on 

An  ordinance  requiring  drivers  of  vehicle* 
at  ali  times  to  comply  with  any  directions 
of  the  police  force  as  to  stopping,  starting, 
approaching,  or  departing  from  any  place, 
and  at  to  the  maimer  of  taking  u^  or  aet- 
ting  down  paseengera,  ia  unconstitutional 
as  depriving  persona  of  the  equal  protection 
of  the  laws. 
For  other  caaet,  tee  Conslilutional  Late,  II. 

a,  1,  in  Dig.  I-BS  N.  S. 

(July  19,  1»18.> 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Criminal  Correction  of 
the  City  ot  St.  Louis  affirming  a  judgment 
of  the  Police  Court  overruling  a  motion 
to  qussh  a  complaint  filed  to  recover  a 
flne  for  alleged  violation  of  bji  ordinance 
requiring  drivers  of  vehicles  to  comply 
witii  orders  of  the  police.    Reversed. 

Statement  by  Boy,     C: 

Appellant  was  tried  and  fined  in  the 
police  court  of  St.  Louis.  He  appealed  to 
the  conrt  of  criminal  correction  and  met 
the  Bune  fate.  He  has  appealed  to  this 
court,   a   constitutional   question   being   in- 

The  complaint,  omitting  formal  parts,  ia 

Hugh  Allen,  to  the  City  of  dt.  Louis,  Dr. 

To  $100  for  the  violation  of  an  ordinance 
of  said  city  entitled  "An  Ordinance  in  Re- 
viaion  of  the  General  Ordinances  of  the  City 
of  St.  Louis,  Bcinfi  Ordinance  No.  26.053, 
gg  1361,  13S7,  1358,"  approved  Xovember  9, 
1012. 

No(«.->As  to  validity  of  statute  or  or- 
dinance for  direction  of  street  traffic  by  po- 
lice ofltcers,  see  annotation  following  this 
ease,  p<Mt,  1113;  and  references  tberein  to 
annotations  o«  related  questions. 

L.R.A-1918F. 


In  this  to  wit:  In  the  efty  of  St.  Lonia 
and  state  of  Missouri,  on  the  0th  day  of 
July,  lOie,  the  said  Hugh  Allen  did  then 
and  there  drive  a  vehicle  over  and  upon 
the  streets  of  said  city,  and  did  fail  to  com- 
ply with  the  direction  by  voice  or  hand 
of  a  member  of  the  police  foroe  as  to  atop- 
ping,  atarting,  approaching,  or  departing 
from  any  place,  to  wit,  in  front  of  Metro- 
politan Building,  Grand  avenue  and  Olive 
street,  contrary  to  the  ordinance  in  such 
cases  made  and  provided- 
Section  1358  ot  the  ordinance  haa  no  ap- 
plication to  the  case.  The  other  two  sec- 
tiona  mentioned  in  that  complaint  are  as 
follows: 

"Sec.  1351.  Drivert  to  Complg  milk  Or- 
ders of  Police. — Drivers  must  at  all  tiniM 
comply  with  any  direction  by  voice  or  hand, 
of  any  member  of  the  police  force,  as  to 
stopping,  atarting,  approaching  or  depart- 
ing from  an;  place;  the  manner  of  taking 
up  or  setting  down  paaaengera  or  loading 
or  unloading  goods  in  any  place." 

"Sec.  1367,  Violatiag  Traffic  RepuUttioM 
Miademeanor ;  Penalty. — Any  person  vio. 
lating  any  of  the  foregoing  provisions,  mien 
and  regulations  ehall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  to  cxreed 
9100." 

In  the  court  of  criminal  correction,  and 
previous  to  the  trial  there,  the  defendant 
moved  to  quaeb  the  complaint  on  the  ground 
that  it  did  not  state  facts  aufficient  to  eon- 
stitnte  an  olTense  under  the  ordinanceg  of 
the  city,  and  because  said  g  1.^1  of  ibt 
ordinance  is  contrary  to  the  14th  Amaxl- 
ment  to  the  Constitution  of  the  L'nJt«d 
States,  in  that  it  deprives  the  defendant 
of  his  liberty  and  property  without  due 
process  of  law,  and  deprives  him  of  thf 
equal  protection  of  the  law.  The  motion 
was  overruled. 

Tlie  affair  out  of  which  this  proaeculion 
arose  occurred  on  Grand  avenue  in  front 
of  the  Metropolitan  Building,  which  fronts 
west  on  that  avenue  about  150  feet,  and 
south  on  Olive  street  about  the  same  dis- 
tance. It  is  an  eight-story  ofDce  building, 
almost  entirely  occupied  by  professional 
men.    About  the  middle  of  the  weat  front 
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at  the  cnrb  are  two  poeta.  23  f«et  apart, 
on  each  of  which  U  tho  ligD,  "Don't  stand 
hetwem  theae  poBts."  The  def^idant  ivas 
the  chauffeur  of  Mr.  Leahj,  oue  of  hie 
counsel  in  this  case.  Ou  Jul;?  9,  1915,  near 
4  o'clock  in  the  afternoon,  the  defendant 
drove  his  car  to  aaid  entrance.  The  wife 
of  hia  emplojer  wbi  in  the  car  on  her  waj 
to  the  office  of  her  dentist  in  that  huilding. 
The  defendant  backed  hia  car  to  that  the 
rear  thereof  waa  near  the  aouth  poat  and 
moat  of  the  car  waa  in  front  of  the  entrance 
at  an  angle  of  about  45  degrees.  Backed 
against  the  north  post  was  an  expreaa  wag- 
on extending  directly  into  the  atreet,  and 
to  Mma  eatent  In  front  of  the  entrance, 
engaged  in  reoeivlng  and  delivering  pack- 
age*. Cara  wsra  parked  eloMly  tm  both 
•idea  of  the  street  at  that  paint  for  • 
distance  not  de&nitelj  shown  here.  Kat  B. 
Clark,  the  tralSc  officer  at  that  point,  too- 
tilled  that,  aft«r  defeadant  had  occupied 
that  poution  Bfteen  or  twenty  minutea,  the 
elevator  starter  in  the  Metropolitan  Build- 
ing asked  him  to  make  defendant  move  hie 
car  from  the  entrance.  The  officer  testi- 
fied: 

"I  went  out  and  said:  Ton  will  have  to 
more  your  machine  from  the  building  here; 
yon  can't  block  thia  entrance.'  He  said, 
•Where  will  I  goT'  I  said,  'I  don't  know 
where  you  will  go,  but  you  will  have  to 
mere.'  And  he  aald,  'Where  will  I  park 
tliii  earf  I  said,  "fow  may  have  to  go  np 
to  Waahington  or  down  on  Lindetl,  but 
yon  cant  atop  here.'  He  aaid,  'Hull,  the 
madam  waa  in  the  buildiag,  and  I  will 
stay  here  until  she  «Maea  down,'  and  I 
immediately  placed  him  uader  arrest." 

The  elevator  bey  teatlfiad  that,  after  d»- 
fandant  bad  been  there  fifteen  or  twenty 
miuutea,  he  (witneaa)  asked  defendant  to 
move,  and  that  defendant  said  there  was  no 
other  place  to  go,  and  that  witncsa  aaked 
tlie  officer  to  compel  defendant  to  move. 

The  defendant,  on  the  stand,  aaid  that, 
after  he  had  been  there  about  fifteen  or 
twenty  minutes,  the  elevator  boy  asked 
him  to  move,  and  that  he  (witness)  told 
the  boy  to  make  the  expresa  wagons  move 
then  he  would  move,  and  that  he  told  the 
olDrer  the  same  thing.    The  arrest  followed. 

Meaars,  Leahy,  teimdera,  *  Bartti, 
for  appellant: 

An  automobile  has,  subject  to  valid  stat- 
utory regulations,  the  same  right*  on  the 
etreets  of  a  city  as  any  other  vehicle, 

2  Elliott,  Roads  t  Streets,  3d  ed.  9  1107, 
p;  S4T;  2  DUl.  Mun.  Corp.  5th  ed.  g  714,  p. 
108G;  State  T.  Swagerty,  203  Mo.  517,  10 
L.R.A.(N.8.)  601,  IBO  Am.  St.  Rep.  ATI, 
102  S.  W.  483,  11  Ann.  Caa.  72Gj  Hall  v. 
Compton,    130    Mo.   App.   875,    lOB    S.    W. 
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1122;  Daily  v.  Maxwell,  152  M"-  App.  416, 
133  S.  W.  351. 

Travelers,  whether  on  foot  or  in  vehicles, 
have  a  right  to  stop  along  the  ways,  roads, 
or  streets,  for  a  reasonable  time,  for  their 
own  convenience  in  the  ordinary  course  of 
bueineei  or  social  life;  and  they  do  not 
thereby  lose  their  rights  aa  travelers  to 
the  protection  of  constitutional  guaranties 
to  person  and  property. 

2  Elliott,  Roods  t  Streets,  3d  ed.  g  1100, 
p.  640;  Smethurst  v.  Independent  Cong. 
Church,  148  Mass.  261.  2  L.R.A.  695,  12 
Am.  St.  Rep.  550,  19  N.  E,  387;  Odom  v. 
Schmidt,  62  La.  Ann.  2129,  28  So.  350; 
Lacey  v.  Winn,  3  Pa.  Dial.  R.  811;  Mark 
V.  Fritach,  195  N.  Y,  2B2,  22  L.R.A.{N.a.) 
632,  133  Am.  St.  Rep.  800,  88  N.  E.  380. 

The  ordinance  in  question  attempts  to 
confer  upon  the  police  officer  the  power  to 
make  traffic  rulea  and  regulatlona,  and  is 
void    hecauas    a    ddegation    of    I^alative 

Seibel-Sueaadorf  Oeppar  ft  I.  Utg.  Co.  T. 
Mannfaetuieis'  R.  Co.  230  Mo.  6B,  130  S. 
W.  288;  St.  Umie  v.  Howard,  lift  Mo.  41, 
41  Am.  St.  Rep.  630,  24  S.  W.  770;  State 
V.  WilHama  (SUte  v.  Thtwpson)  IdO  Ho. 
333,  64  L.R.A.  950,  88  Am.  St.  Rep.  468, 
60  S.  W.  1077. 

The  city  neither  has,  nor  could  the  legis- 
lature confer  upon  it,  the  right  to  delegate 
to  its  police  ofBcers  the  unlimited  and  un- 
regulated power  to  improvise,  make,  or  de- 
clare rulea  and  regulations  governing  the 
use  of  its  streets  by  owners  or  drivers  of 
vehicles,  or  pedestrians. 

2  Dill.  Mun.  Corp.  Gth  ed.  (|  MS,  p.  1000; 
St.  Louis  V.  Edward  Heit^eberg  Packing  k 
Provision  Co.  141  Mo.  375,  SB  L.R.A.  651, 
84  Am.  St.  Hep.  616,  42  S.  W.  954;  Elk- 
hart ▼.  Murray,  165  Ind.  304,  1  L.R.A. 
(N.S.)  940,  112  Am.  SL  Rep.  228,  7S  N. 
E.  693,  6  Ann.  Caa.  748;  Hays  v.  Poplar 
Bluff,  263  Mo.  516,  Ii.R.A.1916D,  596, 
173  S.  W.  678;  Com.  v.  Boy,  140  Mass.  432, 
4  N.  E.  814;  Cicero  Lumber  Co,  v.  Cicero, 
176  111.  9,  42  L.R.A.  606,  68  Am,  St.  Rep. 
155,   51   N.   E.  75S. 

Sections  1351  and  1357  of  the  ordinance 
are  in  conflict  with  the  Constitution  of  the 
state  and  the  United  States,  because  the 
liberty  and  property  of  the  cititen  are 
thereby  subjected  to  deprivation  and  loss 
in  an  arbitrary  manner,  without  notice, 
by  arrest  and  fine,  and  are  not  due  proc- 
ess,  and  deny  the  equal  protection  of  the 

Preund,  Pol,  Power,  let  ed.  g  611,  p.  632; 
Clark  V.  Mitchell,  64  Mo.  564;  State  v. 
LoMnis,  lis  Mo.  307,  21  L.B.A.  789,  22  S. 
W.  350. 

Messrs.  Charlee  H.  Dsuea  and  H.  A. 
Hamilton  for  respondent. 
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MISSeruRI  SUPREME  COURT. 


'Roy,  C.,' filed  the  following  opinion; 

A  building  Bn^^h  as  the  Metropolitan  must 
have  an  entrance  from  tlie  elreet  aa 
aa  from  the  Bidewalk.  It  must  liave  & 
mouth  as  all  live  creatures  must  hnve. 
That  mouth  muat,  as  far  as  practically  pos- 
Bible,  be  kept  open  and  unobstructed.  In 
this  case  23  feet  along  the  curb  at  the  en- 
trance was  marked  off  between  posts,  and 
the  placards  on  those  posts  warned  all  per- 
sons not  to  stand  there.  That  space  was 
an  entrance,  but  not  a  place  (or  parking 
vehicles.  The  express  wagon  waa  using  a 
small  part  of  it,  not  as  standing  ground, 
but  for  its  entrance  purposes.  So  far  as 
appears,  everyone  but  the  defendant  re- 
spected the  rights  of  other  people  in  re- 
spect to  that  entrance.  The  defendant 
appeared  on  the  scene  and  claimed  a  right 
wbioh  no  one  elaa  claimed  or  received,  the 
right  to  stop  at  that  entrance  in  apits  of 
the  remonstrance  of  its  spokesman,  the 
elevator  boy,  and  in  spite  of  the  polioe.  It 
ia  as  if  be  should  saj:  "It  is  ao  nice  for 
the  owners  of  this  building,  the  city  Au- 
thorities, and  all  othta  persons  to  leave 
and  keep  this  entrance  open,  leaving  me  as 
the  only  one  entitled  to  close  it  and  hold 
it  ad  libitum.  I  claim  the  special  privi- 
lege under  the  Constitution  which  guaran- 
tees to  me  the  equal  protection  of  the  laws. 
I  even  claim  the  right  to  tell  the  police 
to  move  other  people  and  then  come  to  me." 

However  meritorious  the  city's  rights 
may  be  if  properly  presented,  the  ordinance 
relied  on  by.  the  city  in  its  complaint  is 
invalid. 

In  Baltimore  v.  Badeeke,  49  Md.  217,  33 
Am.  Rep.  23E>.  the  city  ordinance  provided 
that  no  one  should  ereet  a  steam  engine 
without  the  previous  sanction  of  the  mayor 
and  council,  and  that  any  such  engine  so 
erected  should  be  removed  within  eix 
months  after  such  permit  should  be  re- 
voked and  notice  given  by  the  mayor.  It 
was  there  held  that  the  city  by  ordinance 
could  prescribe  rcgulatious  for  the  use  of 
steam  engines,  but  that  it  could  not  com- 
mit to  the  unrestrained  will  of  a  single 
officer  the  power  arbitrarily  to  favor  one 
individual  in  that  respect  and  to  impose  his 
will  qn  another.  It  was  there  said:  "In 
fact,  an  ordinance  which  clothes  a  eingle 
individu&l  with  sach  power  hardly  falls 
within  the  domain  of  law,  and  we  are  con- 
strained to  pronounce  it  Inoperative  And 
void." 

lliat  case'  is  eited  with  fq>proval  in  1 
Dill.  Mud.  Corp.  4th  ed.  S  321. 

In  Richmond  v.  Dudley,  129  Ind.  112, 
13   L.R.A.   6ST,   28   Am.   St   Rep.   ISO,   28 
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N.  B.  312,  it  was  held  that  city  ordinances 
must  specify  mles  and  conditions  to  be  ob- 
served in  the  conduct  of  business,  aud  must 
allow  all  citizens  the  same  privileges  un- 
der those  rnlea,  and  must  not  empower  an 
officer  to  arbitrariljr  discriminate  between 
individuals  in  that  respect.  That  case  is 
cited  with  approval  in  Elkhart  v.  Murray. 
185  Ind.  304,  1  L.R.A,(N.S.)  940,  112  Am. 
St,  Rep.  228,  75  N.  E.  593.  8  Ann.  Cas.  748. 
That  rule  is  affirmed  in  Cicero  Lumber 
Co.  V.  Cicero,  170  111.  9,  42  L.R.A.  698,  68 
Am.  St.  Rep.  156,  51  N.  E.  768,  and  the 
long  list  of  cases  there  cited. 

In  Hays  v.  Poplar  Bluff,  283  Mo.  CIS, 
LJl.A,iei6D,  596,  173  S.  W.  676,  it  waa 
held  in  bane  that,  though  a  city  can  pre- 
scribe "fire  limits,"  yet  it  has  no  power 
to  ordain  that  no  building  shall  be  eou< 
structed  of  the  prescribed  materials  without 
the  permission  of  the  mayor  and  council, 
and  that  such  permission  shall  not  be  given 
withont  the  written  consent  of  all  persons 
holding  property  in  the  block.  It  was  there 
said  that  in  such  matters  the  ordinance 
muat  make  rules  applicable  to  all  slilie, 
and  that  such  matters  cannot  be  left  te 
the  arbitrary  will  of  any  one.  That  case 
cites  with  approval  the  Indiana  eases  above 
mentioned. 

The  ordiuanoe  here  involved  puts  the  citi- 
zen i&  the  arbitrary  power  of  the  ofiloer, 
regardless  of  the  circunstancee  of  the  case. 
Ite  invalidity  is  so  glaring  that  the  !•■ 
^Mident  has  not  cited  any  authority  to 
uphold  it.  In  Bessonies  r,  Indianapelis,  71 
Ind.  189,  and  in  Elkhart  v.  Murray,  16S 
Ind.  304,  1  L.R.A.(N.S,)  940,  112  Am.  St. 
Sep.  228,  75  N.  B.  593,  6  Ann.  Cas.  748. 
aupm,  it  was  held  that  such  ordinances 
are  violative  of  the  constitutional  proviHloa 
which  guarantees  the  equal  protection  of  the 
laws.  It  was  there  said  that  what  the  leg- 
ifllature  cannot  do,  it  cannot  authorize  a 
manicipal  corporation  to  do. 

In  our  opinion  the  ordinance  in  qneetion 
is  subject  to  the  objection  that  it  may  de- 
prive persons  of  the  equal  protection  of  the 
laws;  and  that,  though  the  city  may  hare 
a  most  meritorious  case,  it  cannot  be  based 
on  that  invalid  ordlMUice. 

The  judgment  is  reversed. 

White,  a, 


Per  Curiam; 

Hie    foregoing    opinion    of    Ror,    0.,   b 
adopted  as  the  opinion  of  the  court. 

All  the  jndgea  concur. 
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ANNOTAIIQN— TRAfFIC  UBDIKANCB.  Ill: 

Annotation — Validity  Of  Btalnte  or  ordfaiancefor  direction  of  ctreet 
traffic  by  polka  officers. 


Althongh  the  deoisioii  in  St.  Look 
V.  AujEN,  ante)  1110,  holding  the  traffic 
ordinance  invalid  becaiue  it  vasto  in 
polioe  ofBcers  the  powar  to  diacrimiaate 
between  indiridiuils,  puiporta  to  rest 
upon  oonstitutional  prin^iplefl  that  have 
been  ^plied  m  eaaes  somewhat  M- 
alogous,  it  may  be  qnestioned  whether 
those  prioelples  are  not  misa^ylied  to 
a  subject  which,  like  the  direction  of 
street  traffic,  does  not  Kdmit  of  rigid 
r^ulations  that  will  operate  antomat- 
iealtj  and  wilJbi  entire  impartiality  with- 
out the  intervention  of  a  directing 
intelligenee.  Perhaps  as  applied  to  the 
facte  ci£  the  partiinilar  oaee,  involvuig, 
aa  it  did,  the  right  to  keep  antomobilei 
standit^  at  a  given  point  itk  the  etreet, 
the  ordinance  vested  an  anuBoeseary  dis- 
cretion and  power  of  discrimio&tion  in 
the  polioe  officere,  but  as  applied  to  the 
flow  of  traffic  at  atieet  corners  and  «th- 
er  eoaguted  points,  it  aeems  to  confer 
upon  polioe  ofOeeiB  no  ^eater  djacrO' 
tiou  or  power  of  diaonminatiou  tbaa 
the  neeesBitiee  of  the  situation  require. 

The  r^r^atian  of  street,  traffic  being 
tmdaubtedly  a  pcoper  subject  for  the 
exercise  of  the  police  power,  it  would 
seem,  that  an  individual  nraat  fonago 
some  of  the  strict  tecbnieal  rights  un- 
der general  constitutional  guar«aties 
which  are  inconsistent  with   the  ^ec- 


tive  operation  of  that  power.  While, 
as  shown  in  the  opinion  .and  some  of 
the  notes  subsequently  reCM-rod  to,  the 
courts  have,  icequently  denounced  stat- 
utes or  oirdinanoes  because  they  uu* 
necessarily  vested  too  extensive  a  power 
of  discretion  or  discriminatiou  in  tha 
adninistering  offleere,  it  will  ba  seen 
thst,  from '  the  natnre  of  the  subject-' 
matter  of  the  statutes  or  ordinauoee 
involved  in  those,  casesi  there  waa  not 
tike  same  neeaasity  that  exists  in  the 
case  of  traffic  ordinancee  for  the  vest- 
ing of  BMh.dijKretion  and  pnwei  of  dis- 
crimination in  polioe  ofOcers. 

Aa  to  T^ht  of  municipal  corporation 
to  ]vcriiib it' loitering  on  public '  streets, 
see  note  in  St.  Louis  v.  Glooer,  15  LJt^A. 
(N.S.)  973. 

As  to  validity  and  effect  of  r^ula- 
tion  as  to  parking  or  leaving  automobilea 
standing  in  street,  see  annotation  to 
Pugh  V.  Crawford,  L.R.A.1917F,  346. 

For  si^at  of  traffic  officer  as  affecting 
duty  of  travelers  to  exercise  care,  see 
annotation  to  Melville  v.  BoUwage, 
L.E.A.1(H7B,  133. 

As  to  violation  of  statute  fxc  ordinance 
giving  one  vehicle  right  of  way  aa 
against  another  aa  affecting  liability  for 
injury,  see  annotation  to  £rwin  v.  Traud, 
L.B.A.1917D,  690.  J.  H.  B. 


MBBRABKA  SUPBEMB  COOTF. 


QEORGG  B.  WEBBB,  Appt. 
(—  Neb.  — .  lae  N.  W.  IM.) 

Bastardy  —•  contract  not  to  prosecute. 

The  niiatlier  of  sn  illegitimate  child  may, 
by  ft  fair  contract  of  setttement  providing 
for  the  support  of  said  ehftd,  exoeuted  be- 
fore any  oomplaint  Is  filed  fn  cenrt,  aicluda 
henelf  from  inetltutin^  bostar^  proceed' 
ingB  Bjiainst  the  putative  father,  wbo  per- 
forms tbe  coatra<:t  on  his  part, 
For  other  autt,  gee  Battardy,  in  Dig.  l~-52 

N.  S. 

(January  6,  1918.) 

Beadnote  by  Pahkiott,  C. 

Note.  —  Tbe  right  of  the  parties  W  nom- 
promlee  or  settle  bastardy  proceedinga  ie 
diairneaed  in  the  annotation  following  Bun 
V.   Phares,  L.E^IBISD,  291. 

L.Rji.lB18F. 


APPEAL  by  defendant  from  an  order  of 
the  Dittritrt  Court  for  DonnglaS  Gonnt^ 
in  favor  of  plaintiff  in  a  bastardy  proceed- 
ing.    Beversed. 
The  facte  are  stated  In  the  OoDcnaisslon- 

Mr.  Arthur  V.  Mullen,  for  sppellanti 

A  fair  settlement  by  the  mother  with  tha 
alleged  father,  founded  upon  safBdieat  ceiV' 
alderatlOR,  precIudRS  her  fron  Rubeaquently 
maintainiHg  a  proceeding  against  him. 

S  C^a.  647;  Spaldtng  v,  Felch,  1  Root, 
319;  Hendrix  v.  People,  9  IH.  App. -48; 
Bta«k  Hawk  County  V.  Ootter,  38  Iowa, 
J26i  Bufgen  v.  Straiighan,  7  J.  J.  Marsh. 
583;  Ingwnldaon  v,  Skrivaetb,  7  K.  D.  888, 
75  N.  W.  772;  Rohrheimer  v.  Winters,  IM 
Pa.  2S3,  17  Atl.  603;  Humphrey  v.  Kaswin, 
29  Vt.  760;  Sherman  v.  Johnson,  20  Vt. 
507;  State  ex  rel.  Mundt  v.  Meier,  140 
Iowa,  640,  118  N.  W.  792. 

The  state  cannot,  under  the  guise  of  a 
police  power,  prevent  capable  persons  from 
entering  into  lawful  contracts. 


,:.,  Google 


1114 


NEBRASKA  SUPREME  COURT. 


Cooler,  CktpBt.  lim.  6Ui  ed.  p.  484 ;  State 
T.  LoomiB,  115  Mo.  307,  21  L.K.A.  78B,  22 
S.  W.  350;  State  ex  rel.  Hartigan  t.  Sperry 
&  H.  Co.  94  Neh.  785.  49  L.R.A.(N.S.)  1123, 
144  K  W.  785. 

Defendant  is  liable  on  the  contract  for 
tbe  amount  that  he  agreed  to  paj*.  If  he 
had  given  a  promiEsorj  note,  reeover;^  could 
be  had  on  the  notti,  and  it  follows  aa  a 
matter  of  course,  that  he  is  liable  for  the 
amount  Htipulated  in  the  contract. 

Hays  V.  McFarland,  S2  Ga.  e»0,  79  Am. 
Dec.  317  i  Barter  v.  Johnaon,  1«  Ind.  271; 
Burgeo  V.  Straugtaen,  7  J.  J.  Mai-sh.  583; 
Self  V.  Clark,  56  N.  C.  (3  Jones,  Eq.) 
309;  Oriflin  v.  Chriawisser,  84  Neb.  l»e, 
120  N.  W.  009. 

Mesars.  Blselow  A  Schrentpp  and 
Hugh  La  MftBt«r,  for  appellee: 

A  private  agreement  of  tbe  parties,  eiven 
though  made  prior  to  the  fngtitiitiaii  of 
atatutorj  proceedings,  is  wholly  futile  as 
a  bar  to  said  proceedings. 

Peters  v.  Killian,  83  Neb.  »7,  87  N.  W. 
1049;  State  ex  rel.  PeterH  y.  McBride.  04 
Neb.  547,  90  N.  W.  209  i  Perkina  v.  Mob- 
ley,  4  Ohio  St.  660. 

"The  sole  object  and  purpose  of  the  stat- 
ute is  to  provide  for  the  care  and  main- 
tenance of  the  child. 

Cottrell  T.  State  Bank,  9  Neb.  125.  1 
N.  W.  1008;  Jonea  t.  State,  14  Neb.  218, 
14  N.  W.  901;  Munro  t,  Cailahan,  41  Neb. 
840.  80  N.  W.  97;  Stopper  v.  Nierle,  45 
Neb.  105,  63  N.  W.  382;  Re  Walker,  61 
Neb.  B03,  86  N.  W.  510,  12  Am.  Crim. 
Rep.  343 ;  Parker  v.  Nothomb,  85  Neb.  815, 
60  L.R.A.  099,  HI  N.  W.  395,  03  N.  W. 
851;  Qriffln  v.  Chriswisaer,  84  Neb.  196, 
120  N.  W.  909;  State  ex  rel.  Pet«rs  v.  Mc- 
Bride, 64  N^  647,  90  N.  W.  209. 

Parrlott,  C,  filed  the  following  opinion  i 
The  plaintiff  filed  her  oomplaint  a  Doug- 
las county  charging  the  defendant  with  be- 
ing tho  father  of  her  bastard  child.  Tlie 
case  was  tried  to  a  jury,  which  found  the 
defendant  guilty.  Tbe  court  entered  an 
order  requiring  the  defendant  to  pay  the 
sum  of  SlOO  per  year  for  a  period  of  fifteen 
years  for  tbe  Ruppoit  of  the  child.  De- 
fendant appeals. 

The  defendant,  at  the  time  of  tbe  trial 
in  the  district  court,  introduced  a  written 
contract  entered  into  between  himself  and 
the  plaintiff  prior  to  the  time  of  bis  ar- 
rest, which   is  as  follows: 

Signed  In  Duplicate. 
This  agreement  made  and  entered  into  by 
and  between  Sophia  Rengstorf  and  George 
Weiwr,  to  wit:  Whereas  the  said  Sophia 
Rengetorf  believee  she  is  now  pregnant  with 
a  child,  and  when  born  will  be  a  bastard. 


and  that  Ooorge  Weber,  she  believer,  is  the 
father  of  said  cliild,  in  consideration  of  tho 
alleged  state  of  tacts,  the  said  George  Weber 
hereby  agrees  to  pay  the  aaid  Sophia  Reng- 
storf, in  full  of  all  claims  or  demands  of 
whatsoever  kind  she  may  have,  the  follow- 
ing amonnts,  to  wit:  Twenty-Bve  dollars 
cash,  in  thirty  days,  flOO  at  the  birth 
of  tbe  child,  and  $8  per  month  for  the 
period  of  three  years,  payable  on  the  lit 
day  of  each  and  every  month  during  said 

In    witness    whereof,    we    have    hereunto 

set   our    hands   this   dav   of    June, 

A.  D.  1914. 

George  Weber. 
Sophia  Hengatorf. 

The  defendant  relies  for  reTersai  upon 
several  aetiignnient«  of  error,  all  of  which 
depend  upon  tbe  one  question :  Can  the 
parents  ot  aa  illegitimate  child  enter  into 
a  valid  contract  for  the  support  of  said 
ehild,  and  Is  such  n  contract  a  bar  against 
baatardy  proceedings  under  our  statute  by 
a  party  to  such  contracts  The  plaintiff 
cites  the  eases  of  Peters  v.  Kiltian,  63  Neb. 
67,  87  N.  W.  1049,  and  State  ex  rel.  Petws 
v.  McBride.  M  Neb.  647,  90  N.  W.  809,  in 
BBpport  of  the  contention  that  the  coalract 
between  the  parties  la  Illegal.  In  tbcM 
cases  this  court  did  not  pass  upon  the 
exact  question  presented  in  the  case  at  bar. 
In  Uie  case  of  Peters  v.  Killian,  supra,  the 
court  held:  "Proceedings  in  such  cases 
[bastardy]  are  purely  statutory,  and  the 
courts  can  try  such  issues  and  make  such 
orders  in  them  as  the  statute  contemplates, 
and  none  other.  A  settlement  between  the 
par^ta  of  an  illegitimate  child,  ia  order 
to  be  operative  as  a  stay  or  termination  of 
such  proceedings,  must  be  of  such  nature 
and  made  and  attested  in  eucb  manner  as 
the  act  prescribes,  and  the  district  court  ran 
take  judicial  oognisance  of  none  other.  In 
that  proceeding  the  court  cannot  try  tbe 
iseue  whether  the  father  or  the  mother  o( 
the  child  is  the  jpore  suitable  person  to  be 
intrusted  with  its  custody." 

The  above  case  is  distinguishable  from 
the  eaae  at  bar  in  the  following  particulars: 
In  that  ease  the  defaadant  admitted  the 
paternity  of  the  child.  The  alkfcd  agree- 
ment waa  only  verbal,  no  part  of  which 
had  been  performed:  the  consideration  al- 
leged was  BO  manifestly  inadequate  thst 
it  could  not  be  considered  a  reasonable  set- 
tlement, and  in  addition  to  these  facts  the 
issue  as  to  the  custody  of  tbe  child  was  in- 
volved.— all  of  which  gave  rise  to  the  sn- 
DOUDcemeut  of  the  rule  of  the  case  aa  abovt 
quoted.  The  case  of  State  ez  r«l.  Peters 
V.  McBride,  eupra,  is  not  in  point,  for  tke 
reason  that  the  parties  therein  attempted  to 
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mate  k  settlement  after  the  cause  liad  been 
tried  and  a  jadgment  rendered,  which  farts 
prompted  the  court  to  snnounee  the  follow- 
ing rule:  "The  complainant  hae  no  an- 
thoritj  to  compromise  a  judgment  rendered 
in  bastardy  proceedings." 

It  eeems  to  be  a  univergal  rule  that  the 
parties  to  a  bastardy  proceeding  cannot 
compromise  without  the  approval  of  the 
court  after  the  court  baa  once  acquired 
jurisdiction  in  the  matter.  The  reason  for 
this  rule  Is  ob\ioui.  The  court  having  ac- 
quired jurisdiction,  and  especially  after 
judgment  aa  In  the  above  case,  if  the  par- 
ties were  permitted  to  compromise  the  judg- 
ment, the  matter  would  stand  adjudicatv-il 
and  the  defendant  could  never  again  be 
called  upon  to  answer  in  court,  however 
amall  the  payment  he  might  have  aade  to 
perfect  the  settlement;  but  in  a  case  of 
eettlenient  out  of  court,  defindant  is  not 
relieved  of  further  liability,  unleaa  the  set- 
tlement is  s  fair  and  reaaonahle  one.  In 
the  case  of  Griffln  v  ChrisniHser,  84  Neb. 
19ft.  120  N.  W,  B09,  the  court  reci^niEed  a 
settlement  in  a  bastardy  case,  and  held  that 
such  a  settlement  waa  a  aufllcient  considera- 
tion for  a  promisBor;  note.  It  was  said  in 
the  opinion:  "The  plaintiff  had  a  right  to 
make  an  agreement  not  to  prosecute  defend- 
ant's son  under  the  bastardy  act,  and  to  ac- 
cept in  consideration  for  said  promise  a  rea- 
sonable sum  for  the  eipenaea  of  her  lying- 
in,  and  for  the  maintenance,  care  and  nur- 
ture of  her  illegitimate  child." 

So,  it  will  be  seen  by  the  above  decisions 
that  this  court  is  not  committed  to  the  rule 
contended  for  by  the  plaintifl  and  foUowed 
by  the  trial  oourt.  The  rule  aunouneed  in 
5  Cyc.  647,  is  as  follows:  "A  fair  settle- 
ment by  the  mother  with  the  alleged  father, 
founded  upon  a  silfficient  eonsideratioD,  pre- 
cludes her  from  subsequently  maintaining 
a  proceeding  Bgainat  him."  Colemati  v. 
Frum,  4  111.  378;  Hendrix  t.  People,  6  111. 
App.   42. 

It  Is  ooneeded  that  the  partiea  in  tke  ease 
at  bar  were  of  full  legal  age  and  compe- 
tent. The  contract  was  not  obtained  by 
fraud.  The  defendant  had  complied  there- 
with by  making  certain  payments  thereon. 
In  T-C.  J.  969,  the  following  rule  is  laid 
down:  "Except  when  forbidden  by  statute, 
the  mother  of  am  illegitimate  child  may, 
by  a  fair  settlement  with  the  putatl^ 
father,  on  a  reasonable  consideration,  pr 
elude   herself     .     .  from   the  right  to 

maintain   a  bastardy   proceeding." 

Our  statute  cannot  be  construed  as  forbid- 
ding such  setttementa.  On  the  contrary,  it 
was  evidently  the  intention  of  the  legis- 
lature  to   encourage    them.      The   primary 
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object  of  the  statute  is  to  induce  the  father 
of  the  illegitimate  child  to  make  settle- 
ment which  will  insure  the  support  of  the 
child,  and  in  g  357,  Rev.  8tat.  1913,  the 
motlier  of  the  child  1b  designated  as 
the  one  to  be  satisfied  wiUi  the  agreement.    ' 

It  would  be  against  public  policy  and  a 
dangerous  rule  to  announce  that  settlements 
made  out  of  court  are  without  merit  and 
legal  effect.  Until  the  father  of  an  illegiti- 
mate ckild  is  known,  the  motbar  is  liable 
for  ita  support.  When  the  law  makee  the 
mother  primarily  reeponeiUe  for  its  sup- 
port, why  should  she  be  deprived  of  the 
right  to  contract  with  Its  father  if  an  op- 
portunity is  given  her  to  obtain  a  good 
settlcmentT  While  the  statute  provides  for 
a  settlement  after  the  court  lias  acquired 
jurisdiction  and  before  judgment,  it  is  si- 
lent as  to  settlements  made  between  the 
partiea  before  the  arrest.  As  the  proceed- 
ings are  civil,  do  reason  oan  be  shown  why  a 
nmpromise  or  settlement  should  not  be 
made  therein  Ute  same  as  in  all  other  oivil 
cases;  and  such  a  contract,  when  made,  is 
not  in  violation  of  public  policy  or  agalnat 
sound  morals,  as  a  bastardy  proceeding  is 
not  a  bar  against  crininal  propeecution. 
State  V.  Veres,  76  Ohio  St.  138,  78 
N.  E.  1005.  Where  the  parents  of  an 
illegitimate  child  are  of  full  age  and 
competent,  it  is  their  legal  right  to 
enter  into  a  contract  of  settlement  in 
which  they  provide  for  the  support 
of  ssid  child.  B.v  such  a  contract  the 
mother  excludes  herself  from  Instituting 
bastardy  proceedings  against  the  putative 
father,  unless  such  contract  is  aat  aside 
for  good  cause  in  an  action  brought  for  that 
purpose  in  the  proper  court. 

It  has  been  suggested  that  the  connty 
authorities  have  an  interest  that  cannot  be 
barred  by  contract.  Section  358,  Bev.  Stat. 
1913,  provides  that  the  county  board  may 
institute  proceedings  against  the  father  of 
the  bastard  child  if  the  mother  fails  or 
refuses  to  do  so,  bnt  this  is  upon  the  theory 
that  said  child  might  become  a  public 
charge;  but  where  the  support  of  the  child 
has  been  provided  for  by  contrast,  it  would 
not  be  necessary  for  the  county  to  enforce 
this  section.  No  contract  between  the  par- 
ents would  exclude  the  public  authorities 
from  instituting  proceedings  for  the  child's 
support  if  it  became  a  public  charge,  but 
such  action  would  not  accrue  if  the  child's 
support  were  otherwise  provided  for.  For 
that  reason  it  is  not  necessary  to  discuss 
further  this  phase  of  the  question  iu  con- 
nection with  this  case. 
I  For  the  above  reasons  we  recommmd  that 
I  the  judgment  of  the  District  Court  ba  r»- 
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Per  Curiam  I 

For  the  leasoas  stated  in  the  foregoing 
opinion,  the  JudgDMnt  of  the  Digtfict  Court 


u  rOT^ud,  and  the  eanse  ronanded  for 
further  proceedings,  and  thii  opinion  is 
adopted  by  and   made  the  opinion   of  the 

Petition  for  rehearing  denied. 


IOWA  SUPREIME!  COURT. 

NANCY  BELL  BICHEY 


(—  Iowa,  — ,  168  N.  W.  276.) 

Jnenrance  —  change  of  by-law  ^  death 
ot  absentee. 

1.  A  change  of  bf-law  of  a  mutual  bene' 
fit  society  so  as  to  prexent  proof  of  death 
tnr  eeven  years'  abasice  ii  invalid,  alAoi^ 
the  insured  haa  agreed  to  be  bound  b;  by- 
laws to  be  adopted. 

For   other  ixuet,   sM  JnmraiMie,  111.  a,  hi 

Dig.  ISi  y.  S. 
Estopitel  —  complylnc  wltb  illecal  by- 

2.  A  beneficiary  in  a  mutual  benefit  cer- 
tifleate  who  complies  for  a  time  with  tho 
requirements  of  an.  illegal  by-law  requiring 
continued  payment  of  dues  after  disappear- 
ance of  the  member  is  not  tberelqr  est<^ped 
froro  discontinuing  payments  and  recover- 
ing the  amount  due  on  the  certificate. 

Kor  other  ca«e«,  see  Iniirance,  V,  a,  in  Dig. 

ISS  X.  8. 
Same  —  inducement  to  mabe  payments 

—  effect 

3.  Inducement  t^  ih«  afsut  of  a  mutual 
benefit  society  to  continue  payment*  oi 
dues  after  knowledge  of  both  parties  that 
insured  bad  disappeared  will  estop  the  so- 
ciety from  relying  on  the  paymeiits  as  a 
defense  to  a  suit  on  the  certificate  prior  to 


Not«.  ~  The  validity  and  effect  of  a  by- 
law of  a  mutual  benetlt  society  refusing  to 
pay  benefit  upon  presumption  of  death  from 
seven  yeare'  abspnce  fs  discussed  in  the 
notes  to  Keith  v.  Modem  Woodmen,  L.B.A. 
191BB,  793,  and  Hannon  v.  Grand  Lodze, 
A.  O.  U.  W.  L.K.A.1917C,  1032. 

Generally,  as  to  change  of  by-laws,  see 
L.B.A.  Indexes  under  the  title  "Insu ranee,'* 
subtitle,  "CoDstitution,  rules  and  by-laws." 

CenGrally  as  to  presumption  of  death 
from  abnence,  see  note  in  L.R.A.1916B,  729, 
and  other  notes  cited  in  the  L.R.A.  Indexes 
nnder  the  title  "Evidence,"  subtitles,  "Pre- 
sumptions and  burden  of  proof/'  "Death, 
survivorship,  suicide." 

As  to  who  are  dependenta  within  statute 
or  niles  deilnin;;  beneficisrics  of  mutuaJ 
benefit  societieB,  nee  notes  in  2  L.R.A.(N.S.) 
653;  3«  L.R.A.(N.S.|  20Si  37  L.R.A.(N.S.) 
1191;  and  51  L.R.A.(N.8.)   726. 
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the   tenninaikm   ot  the   life  4   . 

the  member,  as  provided  by  sn  amended  1^- 

law  of  the  society. 

for  other  caeca,  tee  Inauranoe,  T.  h,  5,  a,  im 

Dig.  1-52  N.  8. 
Insurance  —  proof  of  loss  —  saffirlenc)-. 

4.  Proof  showing  disappearance  of  in- 
sured and  HliBt'nce  for  a  period  of  eeven 
yean  is  sufficient  to  warrant  a  recovery 
under  a  mutual  benefit  certificate  where  in- 
surer toi^  the  unequivocil  position  that  it 
was  not  liable  until  actual  deatii  waa  shown 
or  the  life  expectancy   of   insured  had  ex- 

For  other  coses,  «efl  Jjieuninoe,  17,  a,  in  Dig. 

1-52  N.  S. 
Evidence  —  death  —  sulHciency. 

5.  Evidence  of  seven  years'  aWnce  with- 
out communication  or  notice  of  continued 
life  is  sufficient  to  support  a  finding  of  death 
of  (me  of  good  habits  who  on  former  an- 
sences  had  written  home  at  A^oent  in- 
terval). 

For  oth«r  aaaet,  see  Hvidemst,  III.  f,  «i  Dig. 

1-5%  H.  B. 
Inanranoe  —  dependent  —  annt. 

0.  The  aunt  ol  an  orphan  with  whom  he 
lived  for  a  period  of  ten  years  is  uui  his 
dependent  within  the  meaning  of  a  aiutual 
benefit  certificate  merely  because  he  eon- 
trtbuted  a  portion  of  his  earnings  to  her. 
^or  other  ooses^  see  Ittturanet,  II.  b,  in  Dig. 

X--52  y.  B. 
Same  —  beneflelarj  —  wbo  roay  be. 

7.  A  mutual  benefit  society  may  accept 
a  beneficiary  authorized  by  statute  althuu^li 
not  within  the  class  allowed  by  its  by-laws. 
For  other  caaea,  tee  /n«uriinoa,  II.  b,  'in  Dig. 

1S£  y.  8. 
Appeal  —  form  of  Judgment. 

8.  A  judgment  wilt  not  be  reversed  be- 
cause not  of  a  form  the  court  waa  author- 
ized to  enter,  if  it  was  within  a  prayer  not 
objected  to  in  the  trial  courL 

For  otlier  cases,  see  Appeai  and  Error,  VII. 

f,  8,  in  Dig.  l^S  N.  8. 
Innnrance  —  action  on  certificate  —  de- 

0.  That  an  atiesnnent  the  proceeds  trf 
which  a  mutual  benefit  sodety  is  entitled 
to  tender  in  satisfaction  of  a  certificate 
would  produce  less  than  the  face  of  the  cer- 
tificate is  a  matter  of  defense  in  an  action 
n  the  certifii?ate. 

'or  other  caaet,  aee  Insurance,  VI.  e,  in  Dia 
1-52  N.  8. 

(Jmw  87,  1»1&) 
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i  PPBAL  hy  defendHnt  from  a  jad^mcnt 
A  of  the  District  Court  for  Polk  Comity 
In  favor  of  plaintiff  in  an  action  broii;;ht 
to  recover  tlie  amount  aDeRcd  to  be  due 
on   a  beneHt  certificate.     Affirmed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Frank  H.  Devrcj  and  .trthnr 
H.  Burnett,  tor  appelfaut: 

The  evidence  snliiiiitted  does  not  ahow 
f«j:t«  sufficient  to  establish  the  presumption 
of  death  on  account  of  absence. 

8  H.  C.  L.  707 ;  Hftz  v.  AMgren,  170  Hi. 
60,  48  N.  E.'  1068;  Modem  Woodmen  t. 
Gerdom,  72  Kftn.  801,  £  L.R.A.(N.S.)  SOB; 
82  Pac.  1100,  7  Ann.  Ca«.  S70;  8e«ds  v. 
Grand  Lodge,  A,  O.  U,  W.  M  I<*wa,  175, 
61  N.  W.  411 ;  Sherod  v.  Bwell,  104  Iowa, 
256,  n  N.  W.  498. 

The  plaintiff  does  not  emne  within  the 
provisionB  of  the  conatitotion  of  the  de- 
fendant aseociation  regarding  beneHciarie*, 
and  is  not  entitled  to  bcneflta  tit  a  bene- 
ficiary, nor  to  maintain  this  action,  It 
betn^r  admitted  that   Bhe  nas  not   a  blood 

Dunbar  v.  Royal  League,  184  lit.  App. 
1;  Palmer  v.  Welch,  132  III.  141,  23  N. 
E.  412;  Sdwersby  t.  Royal  Leagne,  158 
n\.  App.  eSfl;  RovrI  League  v.  Shlelda,  251 
111.  250.  36  L.Rj4.(N.S.1  208,  06  N.  E. 
45 ;  Supreme  Lodge,  N.  E.  0.  P.  v.  Hine,  8E 
Conn,  315,  73  Atl.  701:  Steele  v.  Fraternal 
Tribunes,  215  IlL  IftO,  lOfl  Am.  Kt.  Rep.  IITO, 
74  N.  E.  121 !  Krause  v.  Mudern  Woodmen, 
133  Iowa.  leo.  110  N.  W.  452;  1  Bacon, 
Ben.  Soc.  4th  ed.  §3  R3.  £14. 

Nor  was  the  plaintiff  a  dependent  on  this 
member. 

Royal  LesRUe  v.  Rhielda,  251  III.  250, 
36  L.R.A.(N.S.)  208,  M  N.  E.  45;  McCarthy 
T.  Supreme  Lodge,  N.  E.  0.  P.  153  Mass. 
314,  11  L.R.A.  144,  29  Am.  St.  Rep.  637,  2S 
N.  E.  866;  1  Bacon,  Ben.  Boc.  4th  ed.  S  386. 

It  is  not  in  the  power  of  the  aetociation 
or  a  member  or  any  agent  of  the  aaiociatlon 
to  alter  the  provisions  of  the  charter  res- 
pecting those  who   may  be   beneficiaries. 

I  Bacon,  Ben.  Soe.  4th  ed.  g  214;  Ken- 
tucky Masonic  Mut.  L.  Ins.  Co.  v.  Miller, 
13  Buah,  480;  Supreme  Council.  A.  L.  H.  v. 
Perry,  140  Mass.  S89,  5  N.  E.  634;  Dunbar 
V.  Royal  League.  184  111.  App.  1. 

The  by-laws  of  the  defendant  sooiety  were 
and  are  a  part  of  the  contract  of  member- 
•hip  between  Harry  A.  Richey  and  the  soci- 
ety. 

Fitzgerald  v.  Metropolitan  Acci.  Asso. 
108  Iowa,  457,  T6  N.  W.  809:  Ury  v.  Modem 
Woodmen,   140   Iowa,  706.  127  N".  W.  665. 

Members  of  a  fraternal  benefit  society 
•re  bound  to  take  notice  of  and  be  governed 
by  the  by-laws. 

Fittgerald    v.   Metropolitan    Ace).    Asso. 

L.R.A.lfllSK. 


and,  Ury  v.  Modern  Woodmen,  supra;  Hex- 
on  T.  Knights  of  Ha«caMes,  140  Iowa,  41, 
117  N.  W.  IS;  Supreme  Lodge,  F.  B.  v. 
Prtce,  27  Cal.  App.  807,  150  Pac.  803. 

Where  the  eantract  of  inbirranoe  prtnides 
that  by-laws  adopted  after  the  making  of 
the  contract  ate  a  part  of  that  oontraot  the 
insured  is  bound  to  take  notiiM  of  them 
end  be  govetaei  thereby. 

FltEgeraid  v.  Metropolitan  Acel.  Asso. 
supra;  Hobbe  T.  Iowa  -Mut.  Ben.  Asso.  82 
Iowa,  107,  11  L.R.A.  260,  31  Am.  St.  Rep. 
466,^  47  N.  W.  »83;  Norton  v.  Cstbdic 
Order  of  Foretters,  13B  Iowa,  464,  24  L.S.A. 
(N.S.>  1030,  114  N.  W.  893- 

When  the  contcaet  so  provides,  l^-laws 
enacted  after  the  issuance  of  the  certlflcat* 
of  Members!)  Ip  become  a  fut  of  the  con- 
tract witii  the  same  foroa  and  effect  as  if 
enacted  at  th«  time  gf  Bunbership,  and 
are  bindinjf  upon  botli  inaaredand  the  bena- 
flutory, 

Norton  T.  Catholie  Order  of  Fqreiters, 
supra;  Boss  v.  Modern  Brothwhood,  120 
Iowa,  69g,  66  N.  W.  207i  1  Bacon,  Ben. 
Soc.. 4th  ed.  e  228. 

And  this  is  true  ^though  other  restrie- 
tioDs  and  provisions  are  plaoed  upon  the 
member. 

House  V.  Modem  Woodmen,  165  Iowa, 
607,  146  N.  W.  817 1  Norton  v,  Catholie 
Order  of  Foresters,  supra;  Rose  t.  Modem 
Brotherhood,  120  Iowa,  682.  S5  N.  W.  207; 
Ury  V.  Modern  Woodmen,  148  Iowa,  708, 
127  N.  W.  865. 

Where  the  member  agrees  to  obey  and 
cwntorm  to  subee<tuent1y  enacted  laws  as 
well  aa  tbose  existing  at  the  time,  or  tlie 
by-laws  themselves  oontaln  provision  for 
tiieir  alteration,  a  change  regularly  mAde 
and  not  unfair  of  itself  will  be  valid  and 
binding,  although  it  may  seem  to  impair 
vested  rights. 

Norton  v.  Catholie  Order  of  Foresters, 
138  Iowa,  464,  24  L.R.A.(N.S.)  1030,  114 
N.  W.  893 1  finpreme  Lodge,  K.  P.  v.  Knight, 
117  Ind.  489,  3  L.R.A.  409,  26  N.  B.  483; 
Ellerbe  v.  Fsust,  119  Ho.  608,  26  L.R.A. 
149,  25  8.  W.  390. 

A  by-law  which  does  not  Interfcsv  witi 
a  vested  right,  but  which  relates  to'  pro- 
cedure or  provides  a  rule  of  evldeuee,  ia 
reasonable. 

Roeh  V.  Men's  Protective  Amo.  164  Iowa, 
199,  51  LlR.A.(N.8.1  3B1,  146  N.  W.  470; 
Kelly  V.  Snpreme  Council,  C.  M.  B.  A.  46 
App.  Div.  78,  61  N.  Y.  Supp.  394;  McOovem 
v.  Brotherhood  of  Locomotive  F.  &  E.  31 
Ohio  C.  C.  2-13;  Clandy  v.  Royal  League, 
259  Mo.  92,  168  S.  W.  593;  Apitr  v.  Siipreme 
Lodge,  K.  L.  H.  274  111.  198,  L.B.A.1917A, 
183,  113  N.  B.  63;  Royal  Areanum  v.  VIt«- 
thum,   128  Md.  623,  I/.R.A.1917A,  179/  Vt 
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Atl.  923;  UIeuh  t.  Snprcme  Commuiderf , . 
U.  0.  G.  0.  S20  Mua.  482,  107  N.  E.  900. 

The  change  U  th«  bjp-hiw  from  th«  one 
in  force  at  time  of  Richey's  dwappeanuiw 
to  that  in  effect  at  the  expirAtton  ol  the 
seven-year  period  !■  not  mataria),  and  such 
change  as  there  appears  is  in  favor  of  the 
nemher  and  the  beneflctarj. 

Ury  V.  Mijdeni  WoodMwn,  IM  Iowa,  709, 
127  N.  W.  eeS;  Curtis  v.  Modem  Woodmen, 
169  Wis.  303,  ISO  N.  W.  417. 

Plaintiff  fai4  no  vested  inUrest  in  the 
beneBts  provided  for  in  ttis  oertiBcat*  until 
after  the  death  of  the  insured  and  the  pa;f- 
ment  had  became  due  aa  provided  tbereiu. 

EoMen  v.  Modern  Brotkerhood,  161  Iowa, 
«T3,  ISe  N.  W.  SZO. 

After-enscted  by-taws,  modifying  or  mak- 
ing reasosable  amendments  to  the  contract 
between  the  insarer  and  the  member,  are 
sustained  in  nearly  all  the  courts. 

Fraternal  Union  v.  Zeigler,  145  AU.  SB7, 
3S  So.  T51;  Caldwell  v.  Grand  Lodge,  V.  W. 
14S  Cal.  195,  2  L.R.A.(N'.S.)  063,  113  Am. 
St  Rep.  210,  82  Pac.  781,  7  Ann.  Cas. 
356;  Head  Camp,  W.  W.  v.  Irish,  23  Colo. 
App.  85,  127  Pae.  918;  Grand  Lodge  A.  O. 
U.  W.  V.  Burns,  84  Conn.  368,  90  Atl. 
157;  Union  Fraternal  League  v.  Johnson, 
124  Ga.  902,  53  8.  E.  241;  Fulienwlder  v. 
Supreme  Council,  R.  L.  180  111.  S21,  72  Am. 
6t  Rep.  230.  64  N.  E,  485;  Enightu  of  Mac- 
cabeeH  v.  Nelson,  77  Kan,  629,  Oh  Pac.  1062; 
Daiightry  v.  Kni^ts  of  Pythias,  48  La.  Ann. 
1203,  55  Am.  St.  Rep.  310,  20  So.  712; 
Supreme  Conclave,  1.  0.  K.  v.  Rehnn,  110 
Md.  ee,  46  L.R.A.(N.S.)  308,  85  Atl.  1035, 
Ann.  Cas.  IBUD,  58;  Pain  v.  Soci^te  St. 
Jean  Baptiste,  172  Mhsh.  321,  70  Am.  St. 
Rep.  287,  52  N.  E.  602;  Brown  v.  Great 
Camp,  K.  M.  M.  167  Mich.  123,  132  N.  W. 
662;  Domee  v.  Supreme  Lodge,  K.  P.  T9 
Miss.  483,  23  So.  101;  Claudy  v.  Royal 
League,  250  Mo.  92,  188  S.  W.  503;  Farm- 
ers' Mut  Ins.  Co.  V.  Kioney,  64  Neb.  808, 
90  N.  W.  926;  Supreme  Council,  A.  L.  H. 
V.  Adams,  68  N.  H.  218,  44  Atl.  S80;  Hutch- 
inson V.  Supreme  Tent,  K.  U.  68  Hun,  365, 
22  N.  y.  Supp.  801 ;  Green  v.  Hartford  L. 
Ins.  Co.  139  N.  C.  309,  1  L.R.A.(N.S.|  623, 
fil  S.  E.  887,  4  Ann.  Cas.  380;  Tisch 
V.  Protected  Home  Circle,  72  Ohio  St.  233, 
74  N.  E.  188;  Hines  v.  Modem  Wood- 
men, 41  OkU.  135,  L,R,A.19ieA,  284,  137 
Pac.  675;  Chambers  v.  Supreme  Tent, 
K.  M.  200  Pa.  244,  86  Am.  St.  Rep.  716.  40 
Atl.  784;  Supreme  Lodge,  K.  P.  t.  LaMalta, 
06  Tenn.  167,  30  L.R.A.  838,  31  S.  W.  403; 
Eversherg  v.  Supreme  Tent,  K.  M.  33  Tex. 
Civ.  App.  648,  77  S.  W.  246;  Fugure  v. 
Mutual  Soc.  46  Vt.  362;  Plunkctt  v.  Su- 
preme Conelave,  I.  0.  H.  105  Va.  643,  55 
S.  B.  0 ;  Klein  v.  Knights  t  Ladies  of  Secur- 
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itj,  79  Wash.  ITS,  140  Pac  72;  LoeOet  r. 
Modem  Woodmen,  100  Wis.  70,  75  N.  W. 
1012;  Supreme  I.^ge,  F.  U.  t.  Light,  lU 
C.  C.  A.  501,  105  Fed.  903;  Wright  v.  Uin- 
neeota  Mut.  L.  Ins.  Co.  193  U.  S.  657,  4S 
L.  ed.  832,  24  Sup.  Ct.  Rep.  540. 

Facts,  which  if  established,  shon-  nothing 
more  than  a  presumption  of  death,  due  to 
absence,  are  not  sufficient  to  prove  sctiul 
death. 

8  R.  C.  L.  707;  4  Wigmore,  Ev.  g  25S1; 
Qavie  t.  Briges,  97  U.  S.  628,  24  L.  cd. 
1086;  Tisdale  v.  Connecticut  Mutual  L.  In). 
Co.  2S  Iowa,  170,  98  Am.  Dec  136;  Cir- 
peoter  v.  Madern  Woodmen,  180  Iowa,  611, 
142  N.  W.  411. 

Plaintiff  having  brought  her  case  as  as 
equity  action,  aeeking  to  compd  a«  u- 
SMsment  for  the  payment  of  ber  cUim. 
had  no  right  to  n  money  judgmeat.  but 
only  for  a  decree  ordering  the  ofBceri  ol 
the   defendant   association   to   levy   an   u- 


Sleight  V.  Supreme  Council,  M.  T.  Ill 
Iowa,  724,  06  N.  W.  1100;  Rambousek  v. 
Supreme  Council,  U.  T.  119  Iowa,  263.  93 
X.  W.  277. 

Mr.  O.  8.  Cooter.  for  appellee: 

There  is  evidence  to  establish  preaump 
tion  of  death  after  disappearance  for  ferei 
years. 

Tladale  v.  Connectictit  Mut.  L.  Ins.  Co. 
28  Iowa,  170,  96  Am.  Dec.  136,  28  Iowa.  1£^ 
Magnesa  v.  Mcidern  Woodmen,  146  lows.  1. 
123  N.  W.  189;  Larson  v.  Lund,  109  Uion 
372,  123  N.  W.  1070;  Benton  v.  Brother- 
hood of  R.  Brakemen,  148  111.  570,  34  N. 
E.  930. 

Subsequently  enacted  by-laws  agreed  to 
by  the  insured  at  the  time  of  mukinj;  hii 
contract  of  insurance  are  not  binding  if  thei 
affect  his  material  rights,  and  can  only 
bind  him  as  to  form  of  government,  chen^ 
in  organ  iiatioD,  etc. 

Sieverts  v.  National  Benev.  Aseo.  93  Iowa, 
710,  M  N,  W,  871;  Pokrefky  t.  Detroit 
Firemen's  Fund  Aseo.  121  Mich.  456.  8(i 
N.  W.  240;  Tebo  v.  eupreue  Council,  R.  i. 
89  Mich.  3,  0.1  N.  W.  613;  McLaughlin  v. 
Sovereign  Camp,  W.  W.  97  Neb.  71,  L.RA 
1916B,  756,  149  N.  W.  112,  Ann.  Cas.  19nA 
TO. 

A  by-law  of  a  fraternal  order,  providing 
that  the  disappearance  of  a  ntember  fran 
his  place  of  reaidcnoe  for  any  length  of 
time  ahall  not  be  presumptive  evidence  of 
bis  death,  adopted  after  the  issuance  of  s 
benefit  certificate,  is  inapplicable  to  an  siv 
tion  on  a  certificate,  based  upon  the  mm- 
iier's  death,  because  he  has  not  been  heard 
of  for  seven  years  after  his  disappesrsBce 
from  his  home. 

Samberg  v.  Knights  of  Modern  MiMcs- 
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be«c,  158  Uich.  508,  133  Ach.  St.  Rep.  396, 
123  N.  W.  25;  Knights  TempUra'  t  U.  Life 
Indemnity  Co.  v.  Jarman,  44  C.  C.  A.  93, 
J04  Fed.  BSH;  Supreme  Council.  A.  L.  H. 
V.  Geti.  60  C.  C.  A.  153,  112  Fed.  1111; 
Spencer  v.  Grand  Lodge.  A.  O.  U.  W.  22 
Jliao.  147,  48  N.  Y.  Supp.  6B0;  Gaut  v. 
American  I^gioji  of  Honor,  107  Tenn.  803. 
55  LJt.A.  465.  64  S.  W.  1070  ^  Bragaw  v. 
Supreme  Lodge.  K.  L.  H.  128  N.  C.  354,  54 
I^R.A.  602,  38  fi.  E.  005. 

The  defendant,  with  knowledge  of  the  re- 
lationship of  beneflciary  to  the  insured,  Iut- 
ing  accepted  all  dues  and  avesHineDtB,  i« 
«8topped  from  denying  liability  m  the  cer- 
tiflcate,  because  of  the  want  of  blood  re- 
lation ah  ip. 

29  Cyc.  114. 

SallnK«r,  J.,  delivered  the  opinion  of  the 

I.  Id  March,  1895,  the  defendant  teeupd 
a  benefit  oertifltate  to  one  Harry  A.  Richey. 
This  certificate  was  accepted  with  a  pro- 
viflion  that  the  same  should  be  liable  to  for- 
feiture if  the  assured  should  fail  to  comply 
wiih  f'le  "conditions,  conEtitutions,  funda- 
mental laws,  and  auch  by-lawB  aa  are  or  may 
be  adopted"  by  the  innuring  society.  Some 
four  years  after  wliat  is  claimed  to  be  the 
disappearance  of  Rickey  the  by-Iawg  were 
made  by  the  society  which  provide  that  it 
sball  be  a  binding  condition  of  the  certificate 
that: 

"The  absence  or  disappearance  of  the 
member  from  his  laat-knowu  place  of  resi- 
dence for  any  length  of  time  shall  not  be 
sufficient  etidence  of  the  death  of  such  mem- 
ber, and  BO  right  shall  accrue  under  his  cer- 
tificate of  membership  to  a.  beneficiary  or 
beneficiaries,  nor  shall  any  benefits  be  paid 
until  proof  has  been  made  of  the  death  of 
the  member  while  in  good  standing. 

"The  absence  or  disappearance  of  the 
Tuemher  herein  named,  whether  admitted 
hprctotore  or  hereafter,  from  his  last-known 
place  of  residence  and  unheard  of,  sliall  not 
be  recarded  as  any  evidence  of  the  death 
of  such  member,  nor  give  or  create  any  right 
to  recover  any  beneflta  on  any  certificate 
or  certificates  issupd  to  mich  member,  or  on 
account  of  snch  membership,  in  the  ahuence 
of  the  proof  of  his  actual  death,  aside  from 
and  unassisted  hy  any  presumption  arising 
by  reason  of  such  absence  or  disappearance. 
until  the  full  time  of  his  life  expectancy 
at  the  time  he  disappears,  according  to  the 
Carlyle  Table  of  Lite  Expectancy,  as  com- 
piled, and  then  only  in  case  all  assessments, 
dues,  special  aseessments,  and  all  other  sums 
now  or  hereafter  required  under  the  laws 
of  the  state,  be  paid  on  behalf  of  such  mem- 
ber within  the  time  required  until  the  ei- 
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piration  of  the  term  of  such  life  erpeotancy. 
And  the  conditions  of  this  certificate  shall 
operate  and  be  controlled  as  a  waiver  of  any 
statute  of  any  state  or  country  of  any 
rule  of  the  common  law  or  any  stat«  or 
country  to  the  contrary." 

The  appellant  contends  that  thia  change 
in  by-law  is  binding.  The  Uial  court  held 
otherwise.  Upon  the  decision  of  this  ques- 
tion depends  whether  many  thinga  urged 
in  arguinent  pro  and  eon  need  considera- 
tion. 

There  axe  manj  decisions,  quite  a  few  in 
our  own  repiH'ts,  wherein  Ganges  of  bf-Uws 
made  Bft«r  the  insurance  flrit  becomea  ef- 
fective are  upheld  on  the  ground  that  the 
chaage  made  ia  a  reasonable  one;  there 
having  been  an  advance  a^eement  to  be 
iMHind  by  future  eliugaa.  In  the  ease  be- 
fore us  there  was  auch  an  advance  agree- 
ment. But  alt  this  is  not  controlling;  for 
here  the  question  ia  whether,  though  future 
changes  are  authorized  by  contract,  a  change 
which  is  either  unreaaonahle  or  violates  the 
public  policy  of  the  state  can  be  suitained, 
and  whether  the  change  asserted  here  is 
either  unreaKonaUe  or  violative  of  statute 
or  public  policy. 

IL,  There  was  an  advance  agreement  that 
the  obligation  of  the  society  was  condi- 
tioned upon  compliance  by  the  member  with 
the  "conditions,  constitutions,  fundamental 
laws,  and  such  by-laws  as  are  or  may  he 
adopted"  by  the  society.  But  it  remains  to 
be  seen  what  the  scope  of  sucb  an  advance 
agreement  ia.  All  by-laws  must  be  reason- 
able and  consistent  with  the  general  princi- 
ples of  the  law  of  the  land,  and  these  are  to 
be  determined  by  the  courts  when  a  case 
is  properly  before  them.  Bacon,  Ben,  Soc. 
(1888)  S  82.  An  expressly  conferred  pow- 
er to  enact  by-laws  makes  a  change  binding 
only  as  to  benefits  derived  from  mere  mem- 
bership, and  not  as  to  an  independent  con- 
tract made  with  the  association.  Panuers 
Mut.  Hail  Ins.  Co.  v.  Slattery.  115  Iowa, 
410,  88  N.  W.  »4B.  An  amendment  of  a 
by-law  in  a  hail  insurance  policy  which  ex- 
empts the  company  from  liability  for  loss 
occasioned  by  the  blowing  of  snow  and  hail 
is  not  binding.  It  introduces  new  terms 
and  conditions  into  the  original  contract 
which  will  bind  the  Insured  only  if  he  as- 
sents thereto.  Jordon  v.  Iowa  Mut.  Tor- 
nado Ins.  Co.  161  Iowa,  73,  130  N.  W.  177, 
Ann.  Cas.  1913A,  260.  We  say  in  Fort  v. 
Iowa  Legion  of  Honor,  146  Iowa,  105,  123 
X.  \V.  224,  that:  "Many  courts  have  held 
that,  even  where  there  ia  an  agreement  on 
the  part  of  the  assured  to  be  bound  hy  sub- 
sequent changes,  the  society  cannot  meke 
essential   amendments   affecting   the   rights 
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of  the  inBored  4a  the  holder  of  a  benefit 
certificate." 

A  change  which  operates  to  raise  an  as- 
■essMent  must  be  a  reasonable  one.  2 
Coolej'B  Briefs  on  Ins.  1019.  Mere  gen- 
eral consent  that  the  constitution  and  by- 
laws may  be  amended  will  not  authorize  a 
change  that  destroji  the  vested  right  of  the 
BEBured  under  his  contract  by  subjecting 
him  to  a  greater  rate  of  asaessmcnt  than  the 
contract  calls  for.  Straues  v.  Mutual  Re- 
serve ('und  Life  Asso.  12S  N.  C.  489,  61 
L.R.a;  60&,  88  Am,  St. 'Rep.  703,  30  S.  K 
5B;  Pearson  T.  Knight  Templars  4  Masoni 
Indemnity  Co.  114  Mo.  App.  283,  «9  8.  W. 
588.  So  of  one  scaling  the  certificate 
material.  Tort  v.  Iowa  Legion  of  Honor, 
supra;  Wuerfler  v.  Grand  Grove,  O.  D.  116 
Wii.  19,  96  Am.  St.  Rep.  946,  91  N.  W.  433; 
Supreme  Council,  A.  1,.  H.  v.  Batte,  34  Tex, 
Civ.  App.  4S6,  79  S.  W.  630.  Such  advance 
Hgreement  may  not  reasonably  be  construed 
into  an  assent  in  advance  to  any  change 
which  the  insurer  may  see  flt  to  make  In 
its  constitution  or  laws;  for  Instance,  such 
as  materially  lessen  the  value  of  the  policy 
by  rednciog  the  amount  of  the  indemnity 
which  ita  terms  promise  to  pay.  Knights 
Tamplara'  &,  M.  Life  Indemnity  Co.  v.  Jar- 
man,  44  C.  C.  A.  1)3.  104  Fed.  638.  It  does 
not  authorize  a  reduction  of  the  benefit 
agreed  upon.  Gaut  v.  American  Legion  of 
Honor,  107  Tenn.  fl03,  55  L.R.A.  4flfi,  64  S. 
W.  1070;  Pokfcfky  v,  Detroit  Firemen's 
Fund  AsBo.  121  Mich.  458,  60  N.  W.  240; 
Supreme  Council,  A.  L.  H.  v.  Geti,  60  C. 
0.  A.  Ifi3,  112  Fed.  119.  It  has  been  held, 
notwithstanding  advance  agreements  to  be 
bound  by  changes,  to  be  an  ineffective 
change,  where  as  to  one  who  had  the  right 
to  engage  in  the  occupation  of  a  freight 
brakeman  at  the  time  he  joined  a  society 
an  amendment  provided  he  should  forfeit 
hie  membership  certificate  it  he  engaged  in 
that  work.  In  Olson  v.  Court  of  Honor, 
100  Minn.  117,  8  L.RJ.(N.B.)  521,  117 
Am.  St.  Rep.  676,  110.  N.  W.  374,  JO  Ann. 
Cos.  622,  the  certificate  provided  that  there 
might  be  liability  where  a  suicide  was  com- 
mittied  while  the  assured  was  insane  if  at 
the  time  he  wae  under  treatment  for  in- 
sanity. It  was  held  that  an  amendment 
which  limited  the  benefit  in  all  cases  of 
suicide  to  6  per  cent  of  the  face  of  the 
certificate  for  each  year  that  the  assured 
had  been  continuously  a  member  was  void 
for  being  unreneonable. 

The  most  that  appellant  may  claim  Is 
that  it  is  very  generally  held  that  a  by-law 
which  interferes  with  no  vested  right  and 
relat«e  merely  to  procedure  or  merely  pro- 
videe  a  rule  of  evidence  Ib  reasonable.  We 
have  held  there  may  be  an  amplification  of 
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by-laws  existing  when  the  inauranee  b  ef- 
fected, so  long  as  such  change  does  not 
materially  alter  the  effect  of  the  orl;  'iial 
provislou,  such  bb  that  there  shall  lie  a 
forfeiture  if  there  be  as  intemperate  use 
of  intoxicants  (Ury  v.  Modern  Woodmen, 
148  Iowa,  706.  127  N.  W.  665) :  and  tliat  a 
by-law  which  merely  and  reasonably  defines 
what  is  t«  constitute  a  broken  leg  for 
which  the  association  sbali  be  liable  is  not 
unreasonable.  Wherefore  such  change  in 
by-law  wfll  be  sustained  where  there  ie  an 
advance  agreement  to  be  bound  by  future 
enacted  by-laws.  Ross  v.  Modem  Brother- 
hood, 120  Iowa,  692,  95  X.  W.  207.  Is  the 
change  we  are  considering  such  an  unreason- 
able one  as  that  it  is  not  effective  despite 
advance  agreement  that  future  changes  may 
be  made.  It  certainly  is  as  much  bo  ai 
the  one  held  Ineffective  in  the  casea  te 
which   we   have   referred. 

The  change  Which  the  association  as- 
serts to  be  a  binding  one  ingrafts  upon  the 
ortgfnal  agreement  a  condition  that,  al- 
though the  law  of  the  state  makes  disap- 
pearance for  a  stated  time  presumptive 
evidence  that  the  assured  has  died,  such 
statute  shall  not  be  effecUve;  and  that, 
moreover,  no  payment  shall  be  due  no 
matter  how  long  the  disappearance  has 
con  tinned,  unless  the  premiums  be  paid 
for  the  number  of  years  which  form  the  e:<t- 
pectancy  of  the  assured.  In  the  instant 
case  this  means  that,  unless  proof  of  actual 
death  becomes  available,  payments  under 
the  certificate  Bued  on  by  plaintiff  would 
have  to  continue  for  nearly  forty  years  yet. 
and  possibly  for  a  time  many  years  longer 
than  there  would  liave  been  obligation  to 
pay  under  the  conditions  of  the  certificate 
•a  it  stood  originally.  It  does  not  seem  to 
be  strained  to  say  that  such  a  change  is  so 
unreasonable  as  that  it  was  never  intended 
to  be  covered  by  the  general  advance  agree- 
ment to  be  bound  by  future  changes;  and 
that,  as  plaintiff  pleads  to  be  bound  by 
future  changes,  and  to  uphold  the  amend- 
ment, it  is  violative  of  statute  and  public 
policy.  It  was  held  in  McLaughlin  v.  Sover- 
eign Camp,  W.  W.  97  Neb.  71,  L.H^.1815B, 
756,  140  K,  W.  112,  Ann.  Gas.  1917A,  70 
wherein  on  a  similar  advance  agreement 
similar  ahange  in  by-laws  was  aseertcd 
to  be  valid,  that  where  such  by -law 
is  adopted  during  the  unexplained  Bbaence 
of  the  assured,  such  by-law  may  not 
be  asserted  without  evidence  on  part 
of  the  insurer  that  the  insured  was 
living  when  such  by-law  was  adopted:  and 
in  Samhei^  v.  Knights  of  Modem  Macca- 
bees, 158  Mich.  56B,  133  Am.  St.  Rep.  3'6. 
123  N.  W.  26,  that  a  bylaw  such  as  the 
one  ttefore  ub  la  v<Ai  fw  being  againat  pub- 
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lio  policy  wb«re  the  effact  of  it  ia  to  render 
iaeffsatiui  &  statute  provision  providing 
that  a.  person  dieajipearing  and  his  where- 
abouts Teraaining  ud known  for  seven  years 
shall  be  presumed  to  be  dead,  and  that  the 
beneflciarj  proving  the  diBappcarance  of  the 
member  and  a.  failure  to  hear  from  him  for 
over  seven  years  ia  entitled  to  recover. 

In  Olson  V.  iJoderii  Woodmen, 
— ,  164  N.  W.  3*6,  a.  change  in  by-lawi 
made  after  the  assured  bad  disappeared. 
The  by-law  provided  that  no  lapse  of  time 
or  abseQca  or  disappearance  on  part  of  any 
■  member  heretofore  or  hereafter  admitted, 
\vithout  proof  of  actual  death  while  in  good 
standing,  shall  entitle  the  beneficiary  to 
recover  except  as  hereinafter  provided,  to 
■wit,  that  the  disappearance  or  iong-con- 
tinued  absence  of  any  memtier  unheard  of 
Hhall  not  be  regarded  as  evidence  of  death, 
or  give  any  right  to  recover  on  any  benefit 
certificate  heretofore  or  hereafter  iseued. 
until  the  full  term  of  the  member's  expect 
tancy  of  life  according  to  the  National 
Fraternal  Congress  Table  of  Mortality  has 
expired  within  the  life  of  the  beneflt  ce; 
tificate  in  question.  We  held  that  tbi 
by-law  could  not  be  sustained  because  it  i 
unreasonable. 

It  may  be  conceded  that  a  provision  lilce 
the  one  before  un  has  been  upheld  in  McGov- 
em  v.  Brotlierhood  of  Locomotive  F,  i  E. 
31  Ohio  C.  C.  243,  the  decision  in  which  was 
affirmed  by  the  supreme  court  of  Ohio.  It 
may  further  be  conceded  that  a  change  simi- 
lar to  the  one  under  consideration  here  wae 
upheld  in  Kelly  v.  Supreme  Council,  C.  M 
B.  A,  46  App.  Div.  78,  81  N,  Y.  Supp.  304. 
And  it  is  true  this  case  is  mentioned  in 
Roeh  y.  BusinesB  Men's  Protective  Also. 
164  Iowa,  IBB,  51  L.H.A.( N.S.I  221,  145 
N.  W.  479,  Ann.  Cas.  1B15C,  B13,  but  true 
as  well  that  it  is  merely  cited,  and  there 
ia  neither  approval  nor  disapproval.  We 
decline  to  be  controlled  by  these. 

We  bold  that  this  change  in  by-law  is  in- 
effective. 

111.  The  defendant  urges  that  because 
the  pUintiS  ccmtinued  to  pay  dues  and  as- 
sesements  on  the  certillcate  she  has  elect- 
ed to  comply  with  the  terms  of  the  changed 
fay-law,  and  ia  now  stopped  from  malcing 
any  claim  for  tieneflte  until  the  expiration 
of  the  expectancy  of  Harry  Riohey  as  shown 
by  his  age  at  the  time  of  his  entry.  The 
defendant  was  either  entitled  to  have  these 
payments  made  when  they  were  or  it  was 
not.  It  it  bad  the  right  to  receive  them, 
the  plaintilf  was  not  estoppel  to  claim  pay- 
ment of  the  certificate,  because  she  had  done 
what  Bhe  was  retinired  to  do.  If  the  society 
■was  not  entitled  to  these  payments,  the 
fact  that  illegal  e.iuctions  were  submitted 


to  for  a  time  will  not  create  an  estoppel 
to  discontinue  such  exactions,  becaose,  as 
said  in  Gibson  v.  Legion  of  Honor,  ITS  Iowa, 
use,  15B  K  W.  039,  otherwise  the  wrong- 
doer would  profit  by  his  own  vrrong,  coupled 
with  the  fact  that  his  wrongful  demands 
were  acceded  to.  Moreover,  it  is  held  in  the 
same  case  that  such  an  estoppel  cannot  ex- 
Iowa,  I  ist  unless  making  the  payments  to  the 
society  induced  some  change  of  position 
on  its  part,  and  that  factor  ia  not  present 
in  this  case.  We  hold  that  the  payments 
constitute  neither  an  acquiescence  in  the 
changed  by  .law  nor  an  estoppel  in  any 
form  upon  the  piaintift. 

Be  that  as  it  may,  the  society  could  estop 
itself  to  urge  the  malibg  of  these  payments 
as  a  defense  of  its  agents  induced  the  mak- 
ing of  these  payments  after  both  parties 
knew  that  the  assured  had  disappeared. 
The  evidence  fairly  establishes  that  such 
payments  were  so  induced. 

rv.  Our  holding  that  the  change  in  by- 
law is  not  effective  disposes  of  the  defense 
that  there  was  a  failure  to  make  required 
proof  of  lose,  or,  in  other  words,  a  failure 
to  prove  actual  death.  Proof,  basing  the 
claim  upon  diitappearance,  was  made,  hut 
in  a  somewhat  loose  way.  Hat,  how- 
ever, is  not  material.  The  defendant  un- 
equivocally took  the  position  that  it  was 
under  no  liability  until  actual  death  were 
shown  or  until  after  the  payments  were 
made  for  the  full  term  of  the  expectancy. 
We  think  that  the  proof  was  not  required 
to  go  beyond  showing  such  disappearance 
as  will  raise  a  presumption  of  death,  and 
that,  at  all  events,  different  and  further 
proof  was  waived.  See  Behlmer  v.  Grand 
Lodge,  A.  O.  U,  W.  109  Minn.  305,  28  L.R.A.  ■ 
(N.S.)  305,  1Z3  N.  W.  1071;  Gibson  t. 
Legion  of  Honor.  178  Iowa,  1156,  15B  N. 
W.  639;  and  Nicholas  v.  Iowa  Merchants 
Mut.  Ins.  Co.  125  Iowa,  288,  101  N.  W. 
115. 

V.  We  think  that  the  evidence  here  was 

sufficient  to  raise  a  presumption  of  death, 

and   are   of   the   opinion   that   this   holding 

is   sustained  by  Modern   Woodmen  v.  Ger- 

dom,   72  Kan.   3fll,   2   L.R.A.  ( N.S. )    809,  7 

Ann.   Cas.   570.   82   Pac.   1100;   Magness  v. 

Modern  Woodmen,  146  lowa,  1,  123  N.  W. 

16B;  Tisdale  v.  Connecticut  Mut.  L.  Ins.  Co. 

26    lowa,    170.   96   Am.   Dpc.    136,   and   28 

12;   SB.  C.  L.  pp.  707  ct  seq.    We 

lo  fault  to  find  with  the  holding  of 

Hitz  V.  Ahlgren,  170  111.  BO.  48  N.  E.  1068. 

dence   in   that   case   fnlls   far   short 

of  having  the  weight  of  that  in  this  record. 

Fair  effect  of  that  here  is  that  during  all 

absence  the  assured  had  established 

a  well-formed  habit  of  writing  at  frequent 

intervals  to  the  piaintifT,  hia  aunt,  who  had 
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to  a  great  ext«at  taken  the  place  of  his 
mother,  but  when  he  left  for  the  last  time 
he  failed  to  adviae  her  of  hie  whereabouts; 
that  inquiry  made  failed  to  get  any  in- 
formation of  him  or  of  hia  being  alive;  and 
that,  contrary  to  said  habit,  he  wae  not 
.heard  from  the  last  time  for  during  more 
than  seven  years'  absence.  Xo  reason  ap- 
pears why  he  should  change  bis  habit  of 
writing  to  his  aunt,  or  why,  if  alive,  he 
should  not  return  to  his  home  and  hers  ae 
he  had  in  the  past,  and  be  left  his  suit 
case  behind.  He  was  of  good  habits  and 
"straight"  and  steady. 

A  presumption  of  death  does  arise  from 
the  continued  and  une.Tplaiued  absence  of 
a  person  from  his  home  or  place  ot  resi- 
dence for  seven  years  where  nothing  has 
been  beard  from  or  concerning  bim  during 
that  time  by  those  who,  were  he  living, 
would  naturally  hear  from  him;  and  in  sui:b 
caae  the  presumption  is  that  the  absentee 
died  some  time  during  the  first  seven  years 
of  his  unexplained  absence.  McLaughlin 
V.  Sovereign  Camp,  W.  W.  07  Neh.  71, 
L.K.A.1915B.  756.  149  N.  W.  112,  Ann.  Cas. 
191TA,  TS.  Undisputed  evidence  that  a 
man  has  been  abEciit  from  home  and  un- 
heard of  for  eeventeen  years,  although  his 
family  have  continued  to  reside  in  the 
same  place,  will  warrant  the  conclusion  that 
he  is  dead,  and  his  wife  is  entitled  to  dower 
in  his  lands.  -Sherod  v.  Ewell,  101  Iowa, 
253,  73  N.  W.  493.  These  holdings  are  not 
in  conftict  with  Seeds  v.  Grand  Lodge,  A.  0. 
U.  W.  93  Iowa,  175,  81  N.  W.  411,  which 
merely  holds  that,  where  the  circumstances 
indicate  an  absconding  for  an  illegal  pur- 
pose, there  is  no  preaumptiun  of  death  by 
reason  ot  the  fact  that  the  party  has  not 
been  heard  from  in  seven  years;  that,  at 
any  rate,  it  will  not  be  presumed  he  died 
within  two  years  after  dieappcarance,  so 
as  to  render  valid  an  insurance  policy  which 
lapses  at  the  end  of  the  said  two  years  for 
nonpayment  of  dues   and  BBseBxinent. 

It  may  be  conceded  that  continued  and 
unexplained  absence  for  tieven  years,  while 
sufficient  t«  create  the  presumption  of 
death,  carries  with  it  no  presumption  as 
to  the  time  of  death  in  the  seven  years. 
But  that  is  not  material.  If  the  assured 
died  at  any  time  within  the  seven  years,  the 
death  would  create  liability  on  the  certifl- 

Nor  can  we  see  how  it  is  material  that 
unexplained  absence  for  seven  years  docs 
not  establish  actual  death,  but  merely  a 
presumption  of  death.  If  the  presumption 
remains  unrebutted,  for  all  practical  pur* 
poses,  actual  death  is  shown. 

VI.  We  hold  that  plaintiff  may  not  re- 
cover because  of  the  contract  provision  which 
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authorizes  a  dependent  to  be  made  a  bene- 
ficiary. We  do  not  think  she  is  made  such 
dependent  by  the  mere  fact  that  the  as- 
sured lived  in  her  house  and  made  it  his 
home  there  for  many  years,  that  his  father 
and  mother  are  both  dead,  and  that  he 
came  to  live  with  plaintiff  after  the  family 
of  his  parents  was  thus  broken  np,  and 
that  he  was  a  member  of  Uie  family  for 
about  ten  years,  nor  by  the  fact  that  it  was 
testified  to  under  objection  that  aseured 
"contributed  a  part  of  the  money  he  earned 
to  me."  Not  do  we  think  that  Royal 
League  v.  Shields,  251  111.  250,  259, 36  L.R.A. 
(N.8.)  208,  B8  N.  E.  45,  or  McCarthy  t. 
Supreme  Lodge,  N.  E.  0.  P.  153  Mass.  314. 
ll  L.  R.  A.  144,  25  Am.  St.  Rep.  837.  26 
N.  E.  808,  run  contrary  to  this,  our  con- 
clusion. And  in  our  opinion  Palmer  v. 
Welch,  132  III.  141,  23  K.  E.  412,  supports 
it. 

6a.  The  constitution  of  the  defendant  pro- 
vides that  the  beneficiaries  shall  be  wife, 
child,  adopted  child,  parent,  brother,  sister. 
or  other  blood  relation,  or  person  dependenl 
on  the  member.  Section  7  of  chapter  65,  21 
Gen.  Assem.  provides  that  such  an  associa- 
tion as  defendant  shall  not  issue  a  certifi- 
cate "unless  the  beneficiary  .  .  .  shall 
be  the  husband,  wife,  relative,  legal  repre- 
senlative,  heir,  or  legatee  of  such  insured 
member."  It  is  fairly  the  holding  of  Bush 
V.  Modern  Woodmen,  —  Iowa,  — ,  162  N. 
W.  50,  that  there  is  no  power  to  effectii-ely 
make  a  beneficiary  who  is  outside  of  thow 
in  the  class  permitted  by  statute  to  be  made 
beneficiaries.  Therefore  tliis  plaintifT  can- 
not recover  so  far  as  the  contract  is  con- 
cerned, because  she  is  not  a  blood  relation, 
being  the  wife  of  an  uncle  of  the  aseured. 
See  Supreme  Lodge,  X.  E.  O.  P.  v.  Hine,  82 
Conn.  316,  73  Atl.  791.  It  is  true  that 
SJmcokc  v.  Grand  Lodge.  A.  O.  U.  W.  84 
Iowa,  383.  15  L.R.A.  114,  31  N.  W.  8,  and 
Smith  v.  Supreme  Tent,  K.  M.  W.  127  Iowa. 
115,  89  L.R.A.  174,  102  N.  W.  830,  and  29 
Cyc.  114,  hold  that  the  word  "relative"  in 
a  statute  defining  who  may  be  a  beneficiary 
includes  relatives  by  afl!inity  where  nothing 
appears  to  indicate  that  the  word  ia  naed  in 
a  more  restricted  sense,  and  that  therefore 
a  stepfather  was  within  the  term  "relatire." 
The  difficulty  is  that  this  aunt  by  affinity 
was  not  a  blood  relation,  and  the  contract 
expressly  limits  the  relationship  to  that  of 
blood.  But  the  statute  controls,  and  that 
does  not  use  the  term  "blood  relation,"  hot 
the  word  "relation."  Therefore,  the  con- 
tract notwithstanding,  this  plaintiff  mi{^t 
lawfully  be  accepted  by  the  society  as  a 
beneficiary,  as  she  wss. 

8b.  If  it  was  not  permitted  to  make  the 
plaintiff  the  beneficiary,   the  Bociety   itself 
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conld  not  waive  lier  lack  of  ckpacity  t«  be- 
coma  ttiB.  Suprems  Council,  A.  L.  H.  v. 
Perrr,  140  MftBft.  «98,  6  N.  E.  634;  Steole 
V.  Frat«mal  Tribunes,  215  III  100,  106  Am. 
St.  Bap.  ItO,  74  N.  B.  121;  KrELaae  v. 
Modern  Woodmen,  1S3  Iowa,  IBS,  110  N.  W. 
452;  Roj-al  Leagae  r.  Shield*,  251  111.  250, 
36  L.R.A.(N.S.}  208,  96  N.  E.  45.  TfaiB 
make*  it  imuntenftl  to  inquire  into  the 
claim  that  there  Ib  a  waiver  by  or  eitoppcl 
on  the  eociatf. 

We  are  unable  to  aee  the  force  of  Holden 
V.  Modem  -  Brot^rhood,  ISl  Iowa,  t13, 
132  N.  W.  3SD,  aa  an  authority  in  this  eaae. 
So  far  ae  applicable,  it  netelj'  holda  that 
the  beaefleiarj  acqutrea  no  vcated  intereet 
in  the  policy  daring  tbe  life  of  tiie  inanred, 
but  that  on  bis  death  the  party  entitled  to 
the  beneilta  acquires  such  so  interest. 

VII.  It  is  a  condition  of  the  contract 
tha.t  in  cale  of  death  in  good  standing  the 
bensfleiary  shall  receive  such  sum  as  may 
be  collected  from  an  asseasntent  Upon  all 
members,  the  snin  not  to  exceed  the  amount 
stated  on  the  faoe  of  the  certificate.  It 
will  be  noted  that  up  to  this  point  this  ia 
not  BO  much  a  prorision  that  no  judgment 
may  be  had  for  any  definite  sum,  but  one 
defining  how  much  shall  be  paid.  And  so 
of  a.  provlaion  which  entitles  to  pai-ticipa- 
tion  in  the  beneficiary  fund  of  the  defend- 
ant to  the  amount  of  the  sum  stated.  The 
Appellant  eontenda  that  the  court  erred  in 
^living  jadgnient  for  a  stated  amount  with 
interest,  because  under  the  petition  the 
only  relief  allowable  was  an  order  that  an 
fwseasment  be  levied,  and  that  moreover, 
trs.nsf erring  the  cause  to  equity  on  the 
applieation  of  the  defendant  on  the  ground 
that  rt  waa  necessary  to  order  au  asscHs- 
ment,  and  that  a.  court,  of  equity  alone 
could  order  it,  makes  it  the  law  of  this 
case  that  a  money  jndgtatent  was  erroneons. 
We  are  of  opinion  that  all  this  takes  too 
narrow  a  riew  of  the  prayer  of  the  peti- 
tion which  aeka  that  defendant  be  required 
to  levy  an  assessment  to  meet  the  obliga- 
tion contained  in  its  certificate,  "and  to  pay 
her  the  eum  of  (1,100,  and  that  she  have 
judgment  for  that  amount"    This  petition , 


WM  never  attacked.  The  point  wa«  never 
made  that  there  ^aa  no  right  to  enter  anch 
a    money    judgment    as    was    prayed    for. 

Under  familiar  rulca  this  objection  is  made 
too  late,  and  ire  will  not  reverse  because  a 
judgment  was  entered  which  was  authorized 
by  a  prayer  to  which  no  objection  was 
mode  in  the  trial  court.  In  Sleight  v.  Su- 
preme Council,  M.  T.  121  Iowa,  724,  90 
N.  W.  1100,  the  "principal  contention''  was 
whether  an  action  at  law  would  lie  for  any 
of  the  beneflte  promised.  The  difficulty  is 
that  here  there  was  no  contention  over  Me 
matter,  and  that  it  presents  the  inmlDar 
inatance  of  complaining  too  late  that  relief 
was  prayed  which  a  court  of  equity  should 
not  give  because  it  was  relief  at  law.  The 
question  is  not  whether  the  court  of  equity 
should  have  given  judgment  for  a  flsed 
sum,  but  whether  appellant  is  in  any  posi- 
tion  to  complain  that  such  relief  was  given. 
This  dispoeei  as  well  of  Kambouaek  v.  Su- 
preme Council,  M.  T.  IIB  Iowa,  263,  03  K. 
W,  277,  Moreover  it  has  been  held  that, 
though  there  be  a  promise  to  pay  an  in- 
definite sum  not  eu?ecding  the  amount 
named  in  the  certilirate  and  though  there 
be  an  agreement  to  pay  the  proceed)^  of  an 
assessment  not  to  exceed  a  stated  sum,  if 
there  is  no  evidence  aa  to  what  an  assess- 
ment would  provide,  plaintitT  is  entitled  to 
recover  judgment  for  the  full  amount  of  the 
certificate.  And  if  it  be  the  fact  ttiat  an 
assessment  would  produce  less  than  the 
face  of  the  certificate,  that  is  a  matter  of 
detenee.  Makely  v.  Legion  of  Honor,  133 
N.  C,  367,  45  S.  E.  840;  Covenant  Mut, 
Life  Abso,  V,  Kentner,  188  111.  431,  58  N.  E. 
960. 

Aa  giving  some  eupport  to  payment  of 
amount  fixed,  rather  than  the  proceeds  of 
an  asseasDient  where  there  is  no  proof  how 
much  the  assessment  would  realize,  see 
Hart  V.  National  Masonic  Acci.  Asso.  lOG 
Iowa,  717,  75   N.   W.  508. 

We  find  DO  error,  and  the  judgment 
stands   affirmed. 


KANSAS  STTPRKMK  COURT. 

GILBERT  H.  PBITH 

JAMBS  THOMSON,  Appt. 

{103  Kan.  396,  173  Fac  916.)' 

■   Partnership  —  converaloti  —  remedy. 
1.  Where  parties  join  in  a  businesa  ad- 
venture   of   a   partnership   character,   and, 

lleadnotea  by  Johkhton,  Ch.  J. 


after  they  have  proceeded  for  a  time  and 
property  rights  have  been  acquired,  one  of 
the  partners,  who  holds  poaaession  of  the 
rights  snd  assets  of  the  firm,  wronfrfully 
ouats  or  excludes  the  other  under  a  claim 
of  sole  ownership,  and  the  dealings  between 
them    are    not    numerous    nor    difficult    of 


Note.  —  As  to  action  at  law  between 
partners,  based  on  conversion  of  firm  prop- 
erty, see  annotation  following  this  ease, 
poet,  1126,  and  references  therein  to  anno- 
tations on  related  questions. 

oogic 
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settlement,  tbeotlicr  may  mkintaiii  an  ordi- 
nary action  at  law  to  recover  for  the  wrong- 
lul  deprivation  and  oonverBirai  without  hav- 
ing an  accounting  in  an  equity  action. 
for  other  coses,  »fe  Parlnerthip,  V.  tn  Dig. 

I'-Si  .Y.  S. 
Appeal  —  exclusion  of  testlmon]'. 

2.  The  exolUBion  of  testimony,  offered 
witli  a  view  of  showing  the  value  of  oil 
leases  obtained  and  held  by  the  defendant, 
to  the  effect  that  stipulations  had  been 
mode  when  the  leases  were  executed  which 
were  not  included  in  the  leaeei  uid  which 
contradicted  their  terms,  is  held  not  to  be 

For  other  oases,  tee  Evidence,  VI.  a,  in  Dig. 

1-52  X.  S. 
Sune  —  harmleea  error. 

3.  The  rejection  of  testimony  tending  to 
show  the  expenses  incurred  by  defendant  in 
obtaining  the  leases  is  held  to  be  without 
material  error  under  the  circumstances  of 
the  case. 


(July  6,  1B18.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lyon  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  value  of  his  interest  in 
tain  oil  and  gas  leases  alleged  to  have  been 
converted  by  defendant  to  his  own  use.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Owen  8.  Samuel,  for  appellant: 

The  proper  course  to  have  pursued  would 
have  been  an  action  for  an  accounting  and 
a  settlement  of  the  partnership. 

30  Cyc.  462;  Ijuvrenee  v.  Clark,  B  Dana, 
25B,  35  Am.  Dec.  133;  Harris  v.  Harris, 
30  N.  H.  45;  Smith  v.  Smith,  33  Mo.  557; 
Bowiet  V.  Stoughton,  119  III.  47,  B  N.  E. 
208. 

Before  an  action  for  trover  and  conver- 
sion   will    lie,    a    demand    should    be    first 

Kennett  r.  Peters,  54  Kon.  113,  45  Am. 
St.   Rep.    274,    37   Pac.   000:    Pettingill 
Jones,  28  Kan.  74d. 

Being  a  partnership  and  engaged  in  a 
common  enterprise,  one  partner  had  au- 
thority to  bind  the  partnership  and  the 
partners,  and  to  make  them  responsible  for 
any  transactions  had  or  created  which  were 
within  the  scope  of  the  partnership. 

Deitz  V.  Regnier,  27  Kan.  04;  Barber  v. 
Van  Horn,  54  Kan.  3.'!,  30  Pac.  1070; 
Blatter  v.  Sands,  29  Kan.  557;  2  Am.  &  Eng. 
Enc.  Law,  137:  Lemon  v.  Fox,  21  Kan. 
152;  Horn  T.  Newton  City  Bank.  32  Kan, 
518,  4  Pac.  1022;  Mills  v.  Riggle,  83 
Kan.  705,  112  Pac  817,  Ann.  Cas.  1B12A, 
616;  Brown  v.  Foster,  137  Mich.  36,  100  N. 
W.  167;  30  Cyc.  477;  Fahlman  v.  Taylor,  75 

J,.R.A.]1I18F. 


1)1.  620;  Boardman  v.  Adams,  B  Iowa,  224; 
Catlln  T.  Gilders,  3  Ala.  636;  Hoakfuion  v. 
Etolt,  02  Pa.  393;  Winship  t.  Bank  of 
United  States,  S  Pet.  620,  8  L.  «d.  216; 
Kirby  v.  Ingersoll,  Haxr.  Ch.  (Mich.)  172, 
Parson  Partn.  J  46;  Moore  v.  Da  via,  L.  R. 
11  Ch.  Div,  281,  39  L.  T.  N.  S.  60,  27  Week. 
Rep.  335. 

Menrs.  Hamer  St  G*iise  for  appellee. 

Johnston,  Ch.  J.,  delivered  tha  opinion 
of  the  ooort: 

Alleging  that  the  defendant  bad  eonrert- 
ed  to  his  own  use  plaintiff's  undivided  in- 
terest la  certain  oil  and  gai  leases,  plain- 
tiff brought  this  action  to  recover  the  value 
of  his  interMt  at  the  time  of  conversion. 
Defendant  appeals  from  the  judgment  in 
plaintiTa  favor. 

There  was  considerable  conflict  in  the  evi- 
dence, but  the  following  general  statement 
may  be  made  of  the  facte  tending  to  uphold 
plaintiff's  claim  and  recovery:  The  plain- 
tiff was  in  touch  with  certain  persons  in 
Wichita  who  had  become  interestad  in  tha 
development  of  oil  and  gas  land.  Upon 
the  suggestion  of  the  defendant,  the  plain- 
tiff, a  party  named  Miller,  and  the  de- 
fendant ent«red  into  a  joint  enterprise, 
the  object  of  which  was  to  obtain  leases  cm 
lands  in  Lyon  county  for  the  purpose  of 
prospecting  and  developing  the  same  for  oil 
and  gas.  It  was  agreed  that  when  lease* 
upon  at  teaat  4,000  acres  had  been  obtain- 
ed, the  plaintiff  was  to  procure  the  par- 
ties in  Wichita  to  form  a  company  for  the 
purpose  of  drilling,  and  plaintiff  was  to 
perform  all  necessary  legal  services  in  con- 
nection with  forming  sach  a  company,  and 
he  was  also  to  obtain  the  aervices  of  a 
geologist.  It  was  agreed  that  the  plaintiff, 
Thomson,  Miller,  and  the  geologist  should 
each  be  entitled  to  -a  one-fourth  interest  in 
the  leases  in  return  for  their  services,  or. 
in  case  no  geologist  could  be  obtained,  then 
the  parties  should  be  entitled  to  a  one- 
third  interest,  each.  PlaintilT  made  sever- 
al attempts  to  obtain  a  geologist,  but  with- 
out success,  and  he  also  endeavored  to  help 
secure  some  of  the  leases.  Eventually  leaset 
upon  7,800  acres  were  obtained,  but  when 
plaintiff  suggested  that  it  was  time  to  in- 
terest tlie  Wichita  people  in  drilling  opera- 
tions Thomson  told  plaintiff  not  to  procure 
the  Wichita  parties  for  that  purpose,  as  he 
had  others  in  view,  and  that  plaintiff  had 
no  interest  in  the  leases;  and  he  refused 
to  give  plaintiff  any  information  about  them 
or  concerning  the  amount  of  money  expend- 
ed to  procure  them,  although  plaintiff  of- 
fered to  pay  his  share  of  such  expenses. 
On  other  occasiiMS,  although  plaintiff  re- 
newed his  offer  to  procure  ths  Wichita  peo- 
ple to  commence  drilling,  defendant  refused 
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to  recogniie  plaintiff's  iatoput  ia  tha  leaaea 
or  in  the  contract  between  them.  Thii  ac- 
tion waa  then  brou^t,  and  the  jury  found 
the  value  of  plajntifl's  intereat  to  be  tS50, 
and  judgment  lor  tiiat  amount  vas  award- 
ed. 

The  defendant  complaiiiB  of  nilinga  on 
tbe  petition,  evidence,  and  inet  ructions 
whicli  permitted  the  plaintiff  to  piocoed 
in  this  action  for  conversion  without  flrat 
having  an  accounting  between  partners.  If 
the  BUit  inTslved  the  adjustment  al  com- 
plicated accounta  in  which  an  ordinary 
legal  remedy  was  inadequate,  an  account- 
ing might  have  been  warranted;  but  there 
ia  no  necessity  of  Tes<»ting  to  an  aeoount- 
ing  where  full  inquiry  may  be  nude  and 
jiutice  secured  through  the  ordinary  legal 
remedies.  Here  there  was  but  a  aingle  ad- 
venture; there  was  mo  eoeiplexity  of  ac- 
counts) no  difficulty  tor  a  jury  to  under- 
Btand  and  determine  the  questions  involved; 
the  relationship  had  been  terminated;  and 
hence  there  wae  no  occasion  for  employing 
the  methods  of  investigation  peculiar  to 
courts  of  equity.  It  baa  been  detemuned 
that  where  a  single  partnership  transaction 
ia  involved,  an  acoounting  between  the  par- 
ties is  not  neoesaary.  Pettingill  v.  Jones, 
28  Kan.  749.  In  another  case  it  was  ruled 
that  when  the  dealings  between  partners 
embraced  but  a  few  items  or  tranaaetlons 
and  were  not  euch  as  to  make  an  adjust' 
ment  of  their  dealings  difficult,  the  ordinary 
legal  remedies  were  adequate,  and  resort 
to  equity  was  unneoeasary.  Clarke  v.  Mills, 
36  Kan.  393,  13  Pac  S69.  Here  there  was  a 
repudiation  of  the  partnership  relation  and 
denial  that  the  plaintiff  had  any  intereat 
in  the  adventure,  and  a- wrongful  appropria- 
tion of  the  Hrm  assets,  and  for  such  a  wrong 
an  appropriate  action  at  laiw  is'  maintain- 
able,    80  Cye.  4S3. 

There  is  complaint  of  the  admission  of 
testimony  relating  to  m^tlations  between 
the  plaintiff  and  a  geolO)(ist,  and  of  the 
exclusion  of  testimony  offered  by  defend- 
ant to  the  effect  that  when  ^a  leases  were 
obtained  he  and  Miller  represented  to  the 
lessors  that,  if  oil  and  gas  wells  were  not 
dtilled  within  a  year,  the  letLses  would  be 
returned  to  the  lessors,  and  that  tbey  would 
not  be  transferred  or  used  for  speculative 
or  commercial  purposes.    Since  the  contract 


provided  for  the  obtaining  of  the  e 
tion  of  a  geologist  by  the  plaintiff,  testi- 
laony  aa  to  his  efforts  in  Ukat  direction  was 
admissible;  and,  besides,  it  does  not  appear 
tfaat  any  objection  was  made  to  the  admis- 
sion of  the  testimony.  The  purpose  of  the 
excluded  testimony,  It  Is  said,  was  to  show 
the  value  of  the  leases,  and  it  is  contended 
that,  OH  to  the  representations  in  question, 
plaintiff  waa  bound  by  the  acts  of  his  part- 
ners There  can  be  no  question  about  the 
responsibility  of  one  member  of  a  partner- 
ship for  the  acts  of  his  copartners,  but  the 
leases  herein  were  in  writing,  and  they  cra- 
tained  none  of  the  represantationa  dainsed 
to  have  been  made  by  the  defendant.  The 
instruments  themselvea  refuted  the  elaims 
of  the  defendant,  and  showed  that  the  al- 
li^vd  oral  stipnlations  contradicted  the 
terms  of  the  written  lease,  and  hence  were 
without  force.  If  the  leases  had  been  offered 
for  sale  their  value  would  not  have  been 
affected  by  any  oral  representations  or  se- 
cret agreements  that  defendant  may  have 
made.  The  fsiture  to  drill  a  well  within 
a  year,  if  it  had  any  effect  on  the  value 
of  the  leases,  cannot  avail  the  defendant, 
since  he  prevented  the  drilling  of  the  wells 
or  the  development  of  the  land  aa  plain- 
tiff proposed  and  the  agreement  provided. 
No  error  was  committed  in  rejecting  the 
testimony. 

Objection  Is  further  made  to  a  ruling 
excluding  an  offer  to  show  the  expenee  in- 
curred by  the  defendant  in  securing  the 
leases  in  question.  It  does  not  appear  how 
much  of  this  expense  was  incurred  before 
the  repudiation  of  the  plaintiff  as  a  partner 
and  the  denial  of  his  intereat  in  the  ven- 
ture. Some  testimony  was  prodnwd  to  the 
effect  that  plaintiff  offered  to  help  procure 
parties  to  drill  for  oil,  and  that  his  offers 
were  rejected.  According  to  the  contract, 
the  plaintiff  was  to  do  the  legal  work  of 
the  enterprise,  endeavor  to  obtain  a  geolo- 
gist, and  find  parties  to  drill  wells,  while 
defendant  and  Miller  were  to  secure  the 
leases.  There  is  sonie  testimony  that  the 
plaintiff  performed  bis  part  so  far  as  he 
could  or  was  permitted  by  the  defendant 
to  perform  it.  As  the  offer  was  made,  it 
cannot  be  said  that  there  was  material  er- 
ror in  its  refusal. 

The  judgment  is  affirnud. 


Annotatioii— Action  At  kw 


between  pwtnen,  bated  f>n  coDvtnion  of 
firm  property. 


As  to  right  of  one  partner  of  dis- 
solved, firm  to  maiiitain  action  at  law 
against  another  for  fraud  practised  up- 
on dissolution  with  raapeot  to  assets. 
Bee  note  to  Crockett  v|Burle8on,  6  L.B.A. 
(K.S.)  263.  Asd  as  t«  right  to  arrest 
L.R.A.1BJ8F. 


partner  in  civil  action  or  proceeding,  aee 
note  to  Ledford  v.  Emerson,  4  L.E.A. 
(N.8.)  130.  Generally  as  to  liability  of 
partnership  for  conversion  by  individnal 
member,  see  note  in  61  L.R.A.  473. 
The  feneral  rule,  at  least  under  the 
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ANNO.— PARTXEBSHIP— CONVERSION— ACTION  AT  LAW. 


earlier  decisions,  baaed  npon  the  theory 
that  one  partner  cannot  sue  another  at 
law  for  any  matter  growing  out  of  the 
I^artnership  except  in  an  action  for  an 
accounting,  which  theory  or  rule  is  in 
turn  founded  npon  the  ground  that  un- 
til all  of  the  affairs  of  the  partnership 
are  adjusted  there  can  be  no  complete 
r^t  of  the  parties  as  to  any  aingle 
transaction  connected  therewith, — is 
that  one  partner  cannot  maintain  an  ac- 
tion for  conversion  of  firm  property 
against  a  copartner.  It  has  also  been 
said  that  this  eonelnsion  is  dne  to  the 
fact  that  possession  is  the  foundation  of 
an  action  for  conversion,  and  that,  gen- 
erally speaking,  all  partners  are  equally 
entitled  to  possession. 

However,  as  subsequently  shown,  there 
are  a  number  of  exceptions  to  the  gen- 
eral rule,  as,  for  instance,  where  the 
firm  property  is  so  used  or  miansed  by 
one  partner  as  to  destroy  it  for  part- 
nership purposes  and  thus  constitute  an 
actual  conversion  and  entitle  an  ag- 
grieved partner  to  maintain  trover  for 
the  eonversion,  or  where  the  partnership 
venture  involves  bnt  a  single  or  a  few 
transactions  and  there  are  no  compli- 
cated accounts  requiring  equitable  ad- 
judication. 

Thus,  in  Smith  v.  Book  (1837)  5  U.  0. 
Q.  B.  0.  S.  556,  it  was  held  that  the  law 
was  clear  that  one  partner  canuot  main- 
tain trover  against  another  for  convert- 
ing the  partnership  property,  the  conrt 
saying  that  the  "remedy  must  be  of  an- 
other kind." 

And  in  Robinson  v.  GiiflUan  (1878)  15 
Hun  (H.  Y.)  267,  where  one  nartner 
converted  a  part  of  the  partnership  ma- 
chinery, it  was  held  that  the  other  part- 
ners eould  not  maintain  trover  therefor, 
each  partner  being  entitled  to  the  pos- 
session of  the  firm  property,  subject  on- 
ly to  an  accounting  between  the  part- 
ners. And  that,  since  the  possession  of 
one  partner  is  technically  the  possession 
of  both,  one  ordinarily  cannot  maintain 
trover  against  the  other  for  merely  re- 
tain iog  possession  of  the  partnership 
property,  see  Rath  well  v.  Rath  well 
(1866)  26  U.  C.  Q.  B.  179,  and  Doupe 
V.  Stewart  (1868)  28  U.  0.  Q.  B.  193. 

So,  in  Dalurv  v.  Rezinas  (1918)  183 
App.  Div.  46B,  170  K.  T.  Supp.  1045, 
it  was  again  held  that  where  a  party 
converts  to  his  own  use  partnersliip 
property,  he  incurs  the  usual  liability 
that  one  partner  incurs  to  another  re- 
Bpeetii^  partnership  affairs, — i.  e.,  to 
be  held  liable  in  an  accounting,  but  not 
to  be  sued  by  the  other  partner  for 
damages  in  an  action  for  conversion. 
L.R.A.1B39F. 


And  to  the  dieet  that  one  partner  can- 
not maintain  an  action  at  law  against 
another  partner  who  hae  converted  firm 
property,  where  there  is  no  allegation 
of  an  accounting,  see  also  Riddell  v. 
Ramsey  (1904)  31  Mont  386,  7S  Pae. 
597. 

And  in  Cooilliard  v.  Eaton  (1886)  139 
Mam.  106,  28  N.  E.  579,  where  it  was 
alleged  that  defendant  had  converted 
a  note  belonging  to  a  partnership  of 
which  he  was  a  member,  it  was  held 
that  the  other  partner  conld  not  main- 
tain conversion,  the  affairs  of  tbe  part- 
nership being  still  unsettled  and  the 
plaintiff  having  no  greater  right  to  the 
note  than  the  defendant. 

And  in  Dukes  v.  Kellogg  (1900)  127 
OaL  663,  60  Fac.  44,  where  two  of  three 
partners  converted  to  tbeir  own  use 
moneys  belonging  to  the  partnership,  it 
was  held  that  the  third  partner  conld 
not  maintain  an  action  at  law  based  on 
the  conversion  where  no  accounting  and 
settlement  of  the  partnership  aeeounts 
was  alleged,  especially  as  it  did  not  ap- 
pear whether  there  were  outstanding 
debts  against  the  partnership,  or  wheth- 
er the  partnership  was  indebted  to  tbe 
partners  converting  the  money;  the 
court  saying  that  such  facta  showed  thai 
only  by  an  accounting  eould  the  part- 
nership natters  be  apportioned  and  ad- 
judicated upon. 

And  in  Uason  v.  Tipton  (1B54)  4  0«L 
276,  where  one  partner  took  forcible 
possession  of  the  firm  property  and  end- 
ed the  partnership,  it  was  held  that  the 
other  partner  eould  not  maintain  an 
action  at  law  for  the  partnership  prop- 
erty and  profits,  bnt  leave  was  given  him 
to  amend  so  as  to  seek  an  accounting  and 
dissolution  of  the  partnership.  And  see 
Weiss  V.  Weiss  (1912)  IH  App.  Div. 
890,  138  N.  T.  Supp.  1148,  reversing  on 
the  dissenting  opinion  below  (1912)  75 
Misc.  644,  133  N.  Y.  Supp.  1021,  and 
holding  that  one  partner  eould  not 
maintain  conversion  against  his  copart- 
ner although  the  complaint  allied  thai 
the  whole  partnership  property  had  been 
conveyed  without  plaintiff's  consent,  and 
that  he  bad  been  physically  ejected  from 
the  firm's  place  of  business  (the  prevail- 
ing opinion  in  the  court  below  is  set  out 
infra.) 

And  again,  in  Belanger  v.  Dana  (1889) 
52  Hun,  39,  4  H.  Y.  Supp.  776,  it  was 
held  that  one  partner  could  not  main- 
tain an  action  for  wrongful  conversion 
against  another  partner  who  had  eon- 
verted  partnership  property,  even 
though  the  partnerahip  had  been  dis- 
solve, wbere  the  partnership  relation 
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still  existed  as  to  the  application  of  tbe 
moaej'  in  question  to  partDership  obli- 
g-ations,  there  having  been  no  full  ac- 
counting between  the  partners.  In  this 
case  it  was  further  held  that  even  though 
the  partnership  afFairs  were  alt  settled 
except  the  application  of  the  money  in 
-question  to  pertain  firm  notes,  the  part- 
nership relation  was  not,  eliminated  so 
as  to  render  the  conversion  one  by  a  ten- 
ant in  conuaon,  the  court  laying  down 
the  mle  that  the  partnershio  relation 
must  have  "fully"  ceased  with  respect 
to  the  transaction  in  queBtton  before  an 
action  at  law,  as  distinguished  from  an 
action  in  equity,  can  be  maintained  by 
one  partner  against  the  other. 

But,  OH  before  stated,  a  number  of 
cases  have  arrived  at  a  contrary  conclu- 
sion, and  in  effect  seem  to  form  excep- 
tions to  the  general  rule  that  an  action 
for  conversion  will  not  lie  as  between 
partners. 

Thus,  in  the  New  York  case  of  Weiss 
V.  Weiss  (1912)  75  Misc.  644,  133  W.  T. 
Supp.  1021  (reversed  on  dissenting  opin- 
ion below  in  (1912)  154  App.  Div.  890, 
138  N.  Y.  Snpp.  1148),  the  court  adopted 
the  rule  that  there  is  no  distinction  be- 
tween partners  and  tenants  in  common 
or  joint  tenants  so  far  as  the  right  to 
maintain  trover  is  concerned,  and  held 
that  one  partner  conld  sue  his  copartner 
in  conversion  where  the  latter  had  sold 
the  whole  of  the  partnership  property 
in  hostility  to  and  in  denial  of  the  part- 
nership. This  was  upon  the  theory  that 
while  each  partner  is  entitled  to  the  use 
and  possession  of  the  partnership  prop- 
erty, and  the  mere  possession  of  either 
is  rightful  and  can  furnish  no  ground 
of  action,  if  snch  possession  develops 
into  a  destruction  of  the  property,  or  in- 
to snch  a  hostile  appropriation  of  it  as 
excludes  the  possibility  of  bene6cia1  en- 
joyment by  the  other,  or  ends  in  a  sale 
of  the  whole  property  which  ignores  and 
denies  any  other  right,  a  conversion  is 
established  and  trover  may  be  main- 
tained. This  in  turn  is  the  reasoning 
upon  which  is  based  the  holding  that 
trover  will  lie  between  tenants  in  com- 
mon, so  that  the  decision  in  the  Weiss 
Case  extends  that  rule  to  partners. 
However,  the  proposition  that  partners 
are,  or  are  in  the  same  position  as,  ten- 
ants in  common,  has  been  criticized  as 
not  based  on  a  sound  foundation;  and, 
as  above  noted  the  judgment  was  re- 
versed on  appeal.  For  instance,  see 
Rowley,  Partn.  §  759.  So,  in  Rathwell 
V.  Rathwell  (1866)  26  V.  C.  Q.  B.  179,  the 
court,  in  holding  that  one  partner  may' 
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maintain  trover  against  another  for  a 
sale  of  the  property  where  such  sale  is 
not  for  the  benefit  of  the  partnership,  but 
rather  to  deprive  the  other  owner  of  all 
interest  therein,  recognized  and  held  in- 
applicable the  rule  that  ordinarily  one 
partner  cannot  maintain  trover  against 
another  who  is  in  possession  of  the 
property,  which  rule  is  based  upon  the 
technical  ground  that  the  possession  of 
one  partner  is  the  possession  of  both. 
And  in  Cowan  v.  Buyers  (1812)  Cooke 
(Tenn.)  53,  5  Am.  Dec.  668,  the  court 
applied  the  rule  that  where  one  joint 
owner  or  partner,  without  the  consent 
of  the  other,  destroys  the  other's  inter- 
eat  in  the  property  or  the  very  property 
itself,  and  by  such  act  the  others  are 
deprived  of  their  property,  an  action  of 
trover  may  be  maintained,  holding  that 
recovery  could  be  had  by  one  partner 
where  the  other  had  sold  partnership 
property  without  the  former's  consent. 
The  oourt  in  this  case  seems  to  have  used 
the  terms  co tenants,  joint  owners,  and 
copartners  indiscriminately.  And  that 
where  there  is  a  destruetion  of  partner- 
ship property  by  one  partner  sufBcient 
to  constitute  a  conversion,  an  action  for 
conversion  may  be  maintained  by  the 
other,  see  Taylor  v.  Brown  (1867)  17 
V.  C.  C.  p.  387. 

And  a  similar  eonclusitm  has  been 
reached  where  but  a  single  venture  and 
no  complicated  accounts  were  involved. 
Thus  in  Frith  v.  Thomson,  ante,  1123, 
it  was  held  that  there  is  no  necessity 
of  resorting  to  equity  for  an  accounting 
where  full  inquiry  may  be  made  and 
justice  secured  through  ordinary  legal 
remedies;  as,  for  instance,  where  there 
is  but  a  single  venture  and  no  complex- 
ity of  accounts,  and  the  relationship  has 
been  terminated,  so  that  in  such  a  case 
an  action  may  be  maintained  by  one 
copartner  for  conversion  of  the  firm 
property  by  the  other  copartner  with- 
out first  having  an  accounting. 

In  Reis  v.  Hellman  (1874)  25  OUo  St. 
180,  it  was  held  that  a  partner  could 
maintain  an  action  at  law  against  an- 
other partner  through  whose  wrongful 
conduet  partnership  money  had  been 
lost,  to  aecowit  as  for  money  converted 
to  his  own  use.  In  this  case  the  court 
does  not  disclose  the  exact  nature  of  the 
action  except  that  it  was  to  recover  the 
nmney  lost  and  was  tried  to  a  jury. 
Likewise  there  is  no  discussion  of  the 
right  of  one  partner  to  maintain  an  ac- 
tion at  law  against  another  partner  for 
conversion  of  firm  property. 

And  see  the  dictum  in  Newby  v.  Har- 
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rell  (1888)  99  If.  0.  149,  6  Am.  8t.  Rep.  i  another  for  the  destruction  of  the  joint 
503,  5  S.  E.  284,  to  the  effect  that  one   property,  or  its  wrongful  conversion, 
partner  may  maintain  an  action  against  |  Q.  J.  G. 


KENTOCKY   COURT  OF  APPEALS, 

ALES  SEVIER,  Appt., 

CITY  OF  BARBOUHVTLLE  et  al. 

(180  Ky.  563,  204  S.  W.  2B4.) 

Injunction  —  against    enforcement    of 

ordinance. 

1.  Injunction  doea  not  lie  against  enforce- 
ment o{  a  reHdIution  of  a  city  council  de- 
claring a  building  to  be  a  nuisance  and 
ordering  its  abatement,  where  the  only 
penalty  provided  for  its  violation  ia  fine 
of  a  certain  amount  (or  each  day's  failure 
to  comply  with  ite  terma  since  iJiere  is  an 
a4eqnatfl  remedy  at  law  in  an  action  for 
malicioua  prosecution  againit  the  ofiGcer  is- 
suing  tbe  warrant  for  its  enforcement. 
{■'or  other  oaeet  *e«  InjuncUon,  1.  j,  in  Dig. 

1-Si  N.  s. 
ProhiltJtIon  —  remedr  by  aitpeal  —  ol- 
feot. 

2.  Probibition  docs  not  lie  to  prevent  a 
police  judge  Irom  trying  a  proaecution  for 
violation  of  a  void  city  ordinance  where  a 
remedy  by  appeal  is  provided  in  case  of 
conviction. 

For  other  cote;  ««  Prohibition,  II.  »•  Dig. 
1-62  N.  a. 

(May  H,  1618.) 

APPEAL  by  the  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Knox  County  in 
favor  of  defendants  in  an  action  brought 
to  enjoin  them  from  enforcing  an  alleged 
void  ordinance,  and  also  for  a  writ  of  pro- 
hibition to  prevent  the  police  judge  from 
proceeding  with  the  trial  of  plaintiff  upon 
a  warrant  charging  violation  of  said  ordi- 
nance.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Note.  —  The  right  to  enjoin  a  prosecu- 
tion under  a  city  ordinance  ia  treated  in 
notes  in  21  L.S.A.  84;  2  L,R.A.(N.S.)  fl.1I; 
25  L.B.A.(N.8.)  184;  34  L.R.A.(N.S.)  454; 
and  L.RA.1916C,  263. 

On  the  queation  whether  a  violation  of  a 
municipal  ordinance  is  a  public  offense  or 
crime,  see  note  in  4S  LR.A.(N.S.|  156. 
As  to  tbe  character  of  a  prosecution  for 
violation  of  a  municipal  ordinance  as  civil 
or  criminal,  sec,  in  addition  to  tbe  note  last 
referred  to,  notes  in  33  L.R.A.  33,  and  4 
LRji.(N.8.)   782. 

Upon  the  question  whether  a  writ  of  pro- 
hitrition  may  be  invoked  to  prevent  numer- 
ous unfuunded  prosecutions  for  an  alleged 
violation  of  a  statute  or  nn  ordinance,  see 
not«  in  37  L.R.A.(N.8.)   448. 

L.R.A.19I8F. 


UeesTB.  John  H.  Welch,  John  H.  WIK 
eon,  and  DUbman  &  Dlshman  for  ap' 
pellant. 

Messrs.  V.  C.  McDonald  and  BInck  * 
Owens  for  appellees. 

Clarke,  J.,  delivered  the  opinion  of  tbe 

Appellant,  who  was  plaintiff  below,  filed 
this  action,  seeking  to  enjoin  the  city  of 
Barbourville,  its  mayor  and  members  of  its 
board  of  council,  from  "causing  any  further 
warrants  to  iaaue  against  this  plaintiff" 
upon  tbe  charge  of  maintaining  a  nuisance 
within  the  city,  or  "from  any  further  pro- 
ceedings against  this  plaintiff  by  reason  of 
an  order  or  resolution  of  the  city  council 
declaring  his  building  a  nutsance,  and  for 
a  writ  of  prohibition  against  the  police 
judge  of  the  city,  prohibiting  him"  from 
proceeding  further  against  this  plaintiff  un- 
der the  warrant  already  issued  ''against 
liim,  and  from  issuing  any  further  warrants 
against  this  plaintiff  under  said  charge,  or 
from  trying  this  plaintiff  on  any  of  said 
warrants,  and  that  on  final  hearing  it  br 
adjudged  that  the  order  or  resolution  of 
the  city  council,  declaring  his  building  a 
nuisance,  is  void,  snd  that  the  judge  in 
issuing  the  warrant  against  him  waa  acting 
beyond  his  jurisdiction."  From  the  judg- 
ment denying  him  any  part  of  the  relief 
prayed  for,  this  appeal  is  prosecuted,  but 
there  is  no  appeal  from  another  and  separ- 
ate judgment  rendered  herein  upon  the 
counterclaim  filed  by  defendants,  which  does 
not,  in  any  way,  affect  the  judgment  ap- 
pealed from,  and  which  resulted  from  an- 
other controversy  between  the  same  parties 
about  the  same  property.  Hence  we  will 
not  notice  the  arguments  of  connsel  for 
appellant  with  reference  to  that  matter: 
nor  do  we  decide  as  we  are  not  naked  to 
conEiider,  tbe  propriety  of  plaintiff  seeking 
in  one  action  an  injunction  against  the 
mayor  and  members  of  the  board  of  councU, 
and  a  writ  of  prohibition  against  the  police 
judge. 

Although  the  warrant  upon  which  appe- 
lant was  arrested  and  about  which  he  com- 
plains is  not  in  the  record  and  is  not  clear 
1y  defined,  it  is  clear  that  it  was  issued 
under  city  ordinance  No.  120,  which  is  at 
follows: 

"The  city  council  of  Barbourville,  Ky.,  do 
ordain   as   follows; 

"Nuisance  defined — Anything  which  is 
calculated  to  he  injurious  to  tbe  health,  or 
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U  iadeMnt  or  oflfcnaive  to  tii«  senses,  or  as 
obstruction  to  the  fre*  use  of  property,  so 
aa  ta  interfeie  wiUi  the  oomfortable  eujoy- 
ment  ol  lUa  «r  property,  or  unlawfully  ob- 
atructs  the  free  use  or  passage,  in  the 
4:tuton)s.Ty  tnanoer,  of  any  stream  oi  w&ter, 
ditch,  or  dnJJiage,  or  anj  public  square, 
street  or  highway  in  said  city,  is  dednred 
to  be  a  nuisance.  Anj  pereon  guilty  ot 
maintaining  a  nuieance  after  having  twen- 
ty-four hours'  notice  in  writing  fiom  the 
chief  of  police  or  from  the  local  bo^rd  of 
health,  to  abate  same,  aball  be  fined  not 
less  than  }10  and  not  more  than  $25,  and 
«ach  day  said  nuisanoe  is  maintaioed  or 
allowed  to  remain,  after  eaid  notice  shall 
be  deemed  a  separate  offense." 

It  will  be  noticed  the  penalty,  a  flne  of 
not  less  than  flO  nor  more  than  $25,  is 
not  enforceable  until  the  guilty  party  has 
failed,  after  twenty-four  hours'  notice,  to 
abate  the  nuisance  for  which  he  is  respon- 
sible. Evidently  upon  the  theory  that  it 
was  its  right  and  duty  under  this  ordinance 
to  decide  whether  or  not  plaintiff's  one- 
etory  frame  building,  which  had  stood  some 
twenty-five  or  thirty  years  upon  bis  lot  op- 
posite the  courthouse  square,  was  a  nui- 
sance, the  ejty  council,  at  its  meeting  held 
May  19,  1917,  upon  the  complaint  of  an 
adjoining  property  owner  who  represented 
that  plaintiff  bad  violated  his  contract  to 
remove  the  building,  that  it  was  unsightly, 
and  tliat  it  increased  his  insurance  rate, 
summarily  and  without  notice  to  plaintiff, 
adopted  the  following  order  or  resolution : 

"MotiuQ  was  made  by  T.  J.  Moore  and 
seconded  by  W.  C.  Lockhart  that  the  house 
of  Alex  Sevier,  located  on  the  north  side  of 
Public  square,  next  to  the  building  of  J.  F. 
Hawn,  same  is  a  nuisance  and  hereby 
ordered  condemned,  and  he  is  directed  and 
ordered  to  tfar  down  and  remove  same  by 
June  1,  1917." 

Plaintiff  having  been  aerved  with  a  copy 
of  this  order  by  the  town  marshall,  and 
not  baring  complied  therewith  within  the 
time  sppciRed,  was  arrested  upon  a  war- 
rant isHUfd  by  the  police  judge,  whereupon 
he  instituted  this  actioa,  denying  that  his 
houae  was  then,  or  liable  to  become,  a 
nuiuanci!  under  the  city  ordiaance  deSning 
a  nuisance,  and  alleging  that  the  mayor 
and  members  of  the  city  council,  actuated 
solely  by  a  spirit  of  malice  and  hatred 
toward  bim,  had  corruptly,  unlawfully,  and 
maliciously  conspired  together  in  declaring 
his  building  a  nuisance  and  ordering  its 
destruetion,  and  that,  unlese  restrained, 
the  mayor  and  members  of  the  city  council 
would  cause  the  police  judge  to  issue  war- 
rants for  his  arrest  for  each  day  he  failed 
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to  obey  the  order  to  tsar  the  building  down, 
and  that,  unless  a  writ  of  prohibition  was 
iiHued  ageunst  the  police  judge,  he  would, 
under  the  ordinance  and  resolution  set  out 
above,  convict  plaintiff  and  enter  a,  Sue 
and  judgment  against  him  for  not  less 
than  SIO  nor  more  than  SZfi  for  each  and 
every  day  that  he  failed  to  comply  with 
the  order  to  tear  his  building  down;  that 
the  order  or  resolution  daclaring  his  build- 
ing a  nuissBce  and  ordering  its  removal 
was  void;  and  that  the  police  judge  was 
without  jurisdiction  to  try  him  upon  the 
warrant  under  which  he  had  been  arrested, 
or  any  warrant  that  might  be  issued  for 
the  same  offense.  The  material  allegations 
ot  the  petition  were  traversed  by  an 
answer.  There  is  no  proof  to  sustain  any 
of  the  allegatitms  of  the  petition,  except 
the  fact  that  the  city  council  adopted  the 
resolution  declaring  the  building  a  nuisance 
and  ordering  its  removal,  and  that  two 
warronta  were  issued  against  plaintiff 
under  Ordinance  No.  120,  upon  one  of 
which  be  had  been  arrested  and  was  about 
to  be  tried. 

Tliat  plaintiff  could  not  be  deprived  of 
his  property  without  due  process  of  law  is, 
of  course,  true,  bnt  the  order  or  reeohition 
of  the  city  council,  declaring  his  building 
to  be  a  nuieance,  and  ordering  him  to  de- 
stroy it,  could  not,  by  itself,  deprive  him 
of  that  right  or  of  his  property;  and  there 
is  no  proof  that  the  city,  or  any  of  its 
offlciala,  had  done  or  was  threatening  to 
do  anything  to  destroy  or  harm  his 
premises.  Certainly,  the  city  had  no  right 
to  decide  whether  or  uot  plaintifTs  prop, 
erty  was  a  nuisance,  and  the  order  so  de- 
claring is  Toid,  but  all  plaintiff  had  to  do 
to  escape  injury  to  his  property  was  to 
ignore  the  order  bb  he  has  done,  so  this 
order  gave  him  no  right  to  an  injunction. 
Neither  could  he  be  granted  an  injunction 
against  the  city  ol&ciala  if,  as  a  result  of 
his  refusal  to  comply  with  this  void  order, 
they  procured  the  iasuance  of  the  warrant 
charging  him  with  maintaining  a  nnieauce 
in  violation  of  Ordinance  No.  120,  because, 
it  the  city  officials  or  any  of  them  did 
cause  the  warrant  to  issue,  it  was  the  act 
of  the  individual  or  individuals,  and,  if 
maliciously  done,  he  had  an  adequate 
remedy  at  law. 

There  remains  only  his  right  to  a  writ 
of  prohibition  against  the  police  judge  to 
prevent  a  trial  by  him  of  plaintiff  upon 
the  warrant,  which  is  the  only  threatened 
or  impending  action  against  him  or  his 
property  shown  by  the  proof.  'DiiB  writ 
is  authorized  by  a  circuit  court  to  control 
the  action  of  as  inferior  court  only  when 
the  latter  is  acting,  or  about  to  act,  with- 
out jurisdiction,  and  only  then  when  there 
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u  DO  adequate  reHiedv  by  appeal  or  other- 
wise. CHm.  Code,  g  '26;  Westeni  Oil  Ref. 
Co.  y.  Wella,  180  Ky.  32,  201  S.  W.  473. 
Tbat  the  polire  judge  had  jurisdiction  in 
thia  maCtiT  and  plaintilT  a  right  to  a  re- 
view of  any  judgment  tlierein  by  appeal  to 
the  circuit  court  and  thence  to  the  court  of 
appeals  is  apparent  from  the  following  sec- 
tions of  Kentucky  Statotea,  which  are  por- 
tions of  the  charter  ol  citiei  of  the  fourth 
class,  to  which  Barbourville  belongs.  Sec- 
tion 3490,  subsection  7,  Kentucky  StatutHi, 
grants  to  the  board  of  council  of  cities  of 
the  fourth  class  the  power  to  "define  and 
declare  by  ordinance  what  shall  be  a 
tmiBanM  within  the  limits  of  the  city,  and 
to  puniah  by  tine  any  person  for  causing  or 
peimitting  a  nnisance."  Thia  power  is  not, 
however,  a  power  to  declare  a  given  thing 
or  a  particular  piece  of  property  a 
nuisance  as  was  attempted  in  the  oriar  or 
reaoluticHi  adopted  May  IS,  1017,  but  is 
anthority  to  define  in  general  terms,  ap- 
plicable to  all,  what  shall  constitute  n 
nuisance,  as  Attempted  at  least  in  Ordi- 
nance 120.  Section  3S13  grants  to  the 
police  judge  of  such  cities  "excluuve  juris- 
diction of  all  offenssB  or  causes  arising  out 
of  ordinances  enacted  by  the  council  for 
the'  enforcement    of    the    powers    granted 


them  by  law."  Section  3519,  proTidcs  in 
part,  "in  eases  where  fines  of  $20  or  less 
are  imposed  or  authorised  under  ordinances, 
the  legality  of  such  ordinances  may  be 
tested  by  either  party  by  an  appeal  to  the 
circuit  oourt  of  the  county,"  and  thence  to 
the  court  of  appeals.  Clearly,  under'  these 
statutory  provisions,  which,  it  should  be 
noted,  afford  a  radically  different  method 
for  testing  an  ordinance  from  that  pre- 
scribed in  cities  of  other  classes,  plaintiff 
had  an  adequate  remedy  at  law  to  teet 
the  validity  of  these  ordinances  upon  a 
trial  under  the  warrants  upon  which  he 
was  arrested;  and  It  is  equally  clear  that 
the  police  judge  had  jurisdiction  to  trr 
the  plaintiff  under  the  warrants,  and 
plaintiff,  being  given  the  right  to  have  any 
judgment  against  him  reviewed  upon  ap- 
peal, was  not  entitled  to  a  writ  of  pro- 
hibition against  the  police  judge. 

It  is  apparent,  therefore,  that  whether 
Ordinance  No.  120  is  valid  and  whether 
the  condition  of  appellant's  property  is 
such  as  to  amount  to  a  violation  of  that 
ordinance,  if  valid,  are  questions  that  are 
not  now  before  us,  and  about  which  we 
express  nn   opinion. 

Wherefore  the  judgment  is  affirmed. 


MABY  FISNEY,  Plff.  in  Err, 


JAMES  ZINGALE. 


ment  or  false  arrest  is  the  illegal  detention 


For  other  eaiti,  tte  Falit  /mpr-uoHfnenl,  I. 

in  Dig.  1-5B  S.  S. 
Same  —  Innocent  person. 

2.  An  arrest  is  not  necessarily  unlawful 
BO  as  to  afford  ground  for  an  action  ot 
false  imprisoument  because  the  plaintiff  was 


Headnotes  by  Ltkci 


Note. —  The  opinion  in  Fisjskt  v.  Zin- 
GAI.B  contains  a  very  clear  atatement  of  the 
distinction  between  an  acticoi  for  false  ar- 
rest or  imprisonment,  and  an  action  for 
malicious  prosecution  ^d  of  the  requisites 
of  the  respective  actions.  The  distinction 
has  often  been  ignored,  or  at  least  obscured, 
in  statements  by  the  courts  and  text-writers. 
The  difference  between  the  two  is  thus 
stated  in  II  R.  C.  L.  702:  "In  false  im- 
prisonment, the  essence  of  the  tort  con- 
sists in  depriving  the  plaintiff  of  his  lib- 
erty without  lawful  justification,  and  the 
good  or  evil  intention  of  the  defendant  does 
not  excuse  or  create  the  tort.  The  plain- 
tiff's grievance  is  the  use  against  him  «t 
force,  actual  or  threatened.  Consequently, 
in  the  common -law  procedure,  the  iiction 
must  be  brought  in  trespass.  But,  in  the 
case  of  malicious  prosecution  or  abuse  of 
process,  the  process  is  valid  and,  in  itself, 
justifies  the  restraint  or  imprisonment.  To 
deprive  the  defendant  of  its  protection,  it 

L.R.A.19J8F. 


is  necessary  to  show  malice,  want  of  prob- 
able cause  to  institute  the  proceeding,  or 
some  oppressive  or  fraudulent  use  of  the 
machinery  of  the  law.  Cmsequently,  the 
malice  or  evil  int«nt  is  the  gist  of  the  tart, 
the  injury  suffered  by  the  plaintiff  results 
only  indirectly  from  tLe  wrongful  act,  that, 

the 


1  the  c 


Of  c 


:,  the 


law  class ificatiiHi  of  the  different  causes  of 
action  haa  ceased  to  be  important  in  itself, 
but  it  illustrates  the  ^itirely  different  legal 
nature  of  the  two  classes  ot  torts."  The 
two  classes  of  actions  are  also  clearly 
differentiated,  in  the  opinion  in  Brinlcmsn 
y.  Drolesbaugh,  post,  1132. 

Various  aspects  of  the  actions  for  falie 
imprisonment  and  malicious  prosecution  are 
discussed  in  notea  cited  in  the  I>.K.A.  Id- 
dexes,  under  the  respective  titles,  "False 
Imprisonment,"    and    "Malicious     Frosecu- 
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t  pf  the  offense  tor  which  the  arrest 
was  made,  if  the  forma  of  law  were  ob- 
served, as  where  the  warruit  was  issued, 
upon  proper  complaint,  by  an  offlt-i^  rlothpd 
with  authority  to  issue  it  and  was  executed 
by  the  arrest  of  the  pliintiff  by  a  proper 
officer  in  b  lawful  manner. 
F«r  oM<r  oMes,  wet  faite  Impritomnent,  J. 

in  Oig.  ISe  N.  8. 
Hallctone  prowcDtlon  —  UMrillt)'. 

3.  To  nutintaiii  an  actioa  for  malieiouB 
proeeoutioB,  it  is  euentiAl  to  prove:  (1) 
'lliat  the  protecation  was  malicjous;  (2) 
that  it  was  without  reaaocable  or  probable 
cause;  and  (3)  that  it  terminated  favor- 
ably to  plaintiff. 
For  other  taaet,  tee  UtHioioua  Froteoation, 

i»  Dig.  J-5g  H.  8. 

{Uay  7,  191B.) 

ERROR  to  the  Cir«qit  Court  far  Me- 
Dow«ll  County  to  review  a  judgment 
in  favor  of  defendant  in  aa  action  for  om- 
Ucious  prosecution  aad  false  impriaonment. 
Affirmed, 

The  facta  are  stated  in  the  opinion. 

Measrs.  Anderson,  Strother,  Husbea, 
A  Cord  for  plaintiff  in  error. 

Messrs.  A.  G.  Fro«,  B.  J.  CapcAart, 
and  lilt*  A  Hanuua  for  dtfendant  in  er- 


I/ynclb  J.,  delivered  the  «pini<»i  of  the 
conrt: 

la  tbe  flrst  of  the  two  counU  of  the 
declaration,  a  count  for  malicious  prosecu- 
tion, the  plaintiff  averred,  among  other 
things  necessary  to  show  the  cause  of  ac- 
tion, that  the  defendant  appeared  before 
W.  E.  Stuart,  mayor  of  the  eity  of  Key- 
stone, authoriced  by  law  to  issue  warrants 
in  criminal  cases,  and  falsely  and  malicious- 
ly, and  without  any  reasonable  and  proba- 
ble cause  whatsoever,  charged  plaintiff 
"with  sonte  such  offense  as  aiding  and  abet- 
ting one  Nannie  Spinello  and  Joe  Zingale 
in  lewd,  lascivious,  and  unlawful  cohabita* 
tion,  or  some  other  charge  of  a  similar  na- 
ture, the  purport  of  which  is  to  plaintiff  un- 
known," and  upon  »nch  oharge,  falsely  and 
maliciously  and  without  any  reasonable  or 
probable  oause,  procured  the  said  Stuart, 
as  Buch  mayor,  to  make  and  grant  a  cer- 
tain warrant  in  due  form  of  law  for  the 
apprehension  of  plaintiff,  and  for  bringing 
her  before  the  said  mayor  to  answer  the 
said  charge,  and  to  be  further  dealt  with 
according  to  law ;  and,  by  virtue  of  such 
warrant,  defendant  caused  her,  wrongfully 
and  unjustly  and  without  any  reasonable 
or  probable  cause,  to  be  arrested,  detained, 
and  kept  in  the  custody  of  the  law,  and 
carried  before  the  eaid  mayor,  who,  having 
considered  all  the  di^tendant  could  say,  al- 1 
l^e,  or  prove  against  her,  concerning  the ' 
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said  offense,  adjudged  her  not  to  be  guilty 
thereof,  and  acquitted  her. 

In  the  second  count,  a  count  for  false  ar- 
rest, the  avermenta  dWer  from  thoae  of  the 
first  only  in  the  following  respects-.  That 
tbe  charges  were  not  in  writing,  and  no 
warrant  was  issued;  yet,  at  the  instance  of 
the  defendant,  and  without  any  reasonable 
or  probable  cause,  he  Induced  the  mayor 
to  have  the  plaintiff  arrested  and  brought 
before  him,  and  to  be  held  by  the  officer 
waJcing  the  arrest  until  her  guilt  or  in- 
nocence upon  such  charge  could  be  deter- 
mined by  a  trial,  and  that  said  trial  was 
bad,  and  she  was  acquitted  and  discharged 
from  custody. 

The  evidence  adduced  by  tbe  plaintiff  in 
support  of  the  causes  so  averred  being  ex- 
cluded from  conHideration  by  the  jury,  upon 
tbe  motion  of  the  defendant,  they  found  for 
bim,  and  the  court  entered  the  judgment 
to  whidi  she  proeeeutes  this  writ. 

Though  it  appeare  from  the  testimony  o( 
Stuart,  the  mayor,  who  was  called  as  a 
witness  for  plaintiff,  that  one  or  two  com- 
plaints were  made  by  Police  Officer  Downs, 
and  a  warrant  was  issued  on  each  com- 
plaint, the  nature  and  character  of  the 
offense  charged  is  not  revealed,  either  by  a 
complaint  or  warrant  produced  or  filed,  or 
otherwise  than  by  the  testimony  of  the 
plaintiff  that  she  was  informed  by  Downs 
that  her  house  was  "pulled,"  and  by  mem- 
oranda on  the  mayor's  docket,  placed  there- 
on probably  by  Downs.  So  far  as  tbe  mem- 
oranda concern  the-  plaintiff,  they  are: 
"May  22,  1917,  Mary  Jinney;  charge,  vio- 
lating city  ordinance.  Warrant  issued  on 
complaint  of  W.  II.  Downs.  The  officer 
was  Bernard.  Priaouer  brought  before  W. 
E.    Stuart.   Mayor,   for   trial.     Dismissed." 

While  not  formally  offered  or  admitted 
In  evidence,  the  entries,  however,  were  with- 
drawn from  the  jury  over  the  objection  of 
tbe  defendant,  and  thereby  was  eliminated 
the  only  record  evidence  or  documentary 
proof  of  what  evidence  occurred  as  regards 
the  arrest  and  di^harge  of  the  accused, 
and,  so  far  as  material  to  defendant's  lia- 
bility, left  only  the  oral  testimony  of  his 
participation  in  procuring  plaintiff's  appre- 
hension and  arraignmeut,  the  suflicieDc.v  of 
which  constitutes  the  only  ground  upon 
which  he  is  chargciible. 

Stated  as  strongly  as  it  possibly  can  be 
n  favor  of  the  plaintiff,  this  testimony 
ilearly  is  insufficient  to  sustain  a  verdict, 
f  one  had  been  rendered  in  favor  of  the 
plaintiff  upon  the  first  count,  because  there 

not  the  slightest  showing  of  malice  or 
want  of  probable  cauae,  both  of  whidi  are 
isary  in  an  action  for  malicious  prow 
cutinn.  Lyons  v.  Davy-Pocahontas  CoaJ 
Co.  75  W.  Va.  730  84  S.  E.  744.    A  daclara- 
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tion  for  malicious  prosecution  vhich  omite 
these  essential  ingrMlients  necesMrilf  would 
be  bad,  and  sobject  to  challenge  by  demur- 
rer (Tavenner  v.  Morehead,  41  W.  V&. 
lie,  23  a  E.  6T3)  :  and,  if  they  are  ti< 
sary  to  constitute  a  cauBi?  nf  action  in  Bueh 
a  ease,  the  plaintilT  could  not  ultimately 
aneceed  upon  the  trial  without  showing, 
by  proof,  these  essentia!  elements  of  the 
cause  averred. 

The  next  question,  tlien,  is  whether  the 
proof  is  ButHcient  to  sustain  the  averment 
of  the  second  count  of  the  declaration.  Ab- 
snining  a.  charge  of  false  arrest  or  I 
imprisonment  ia  made  out,  the  two  deal 
tions  importing  the  same  form  of  act 
the  plaintifT  cannot  preraii,  "for  the  gist 
of  such  action  is  the  illegai  detention 
a  person  without  lawful  process,  or  by 
unlawful  execution  of  such  process." 
Tavenner  v.  Morehead,  supra;  Roberts  v. 
Thomas,  135  Ky.  83,  121  S.  W.  961,  21 
Ann.  Cag,  45T,  note.  As  said  in  Polonslty 
V.  Pennsylvania  B.  Co,  (C.  C.)  184  Fed. 
SOS:  "The  gist  of  an  action  for  false  im- 
prisonment is  a  trespass  committed  either 
personally  or  by  procurement  upon  the  body 
of  the  plaintilT.  It  is  essential  to  tlie  suc- 
cessful maintenance  of  the  action  that  the 
act  alleged  to  constitute  the  trespass  is 
unlawful.  That  the  trpspans  aforesaid  con- 
sists in  the  arrest,  incarceration,  or  deten- 
tion of  an  innocent  man  is  not  of  itself 
material.  That  the  arrest  of  one  who  fs 
innocent  must  be  unlawful  is  naturally  an 
attractive  statement;  but.  if  the  forms  of 
law  be  observed,  Buch  statement  ia  not  nec- 
essarily true.  An  arrest  and  consequent 
imprisonment  may  be  unjust  and  mistaken, 
but,  if  it  be  lawful  (i.  e.,  in  compliance  with 
the  technical  requirements  of  8tatut«  or 
common  law,  as  the  case  may  h^),  then  no 
trespass  was  committixl.  and  resort  must  be 
had  U>  an  action  of  trenpaes  on  the  case." 
(i.  e.,  for  maHcidu^  prosecution). 

Warrants  were  issneil  by  Stuart,  who.  as 
mayor,  was  clothed  with  ample  authority  to 
Issue  them,  upon  complainis  made  by  Offi- 
cer Downs,  and  were  executed  by  the  arrest 
of  the  plaintiff  by  a  pro|ier  officer,  in  a 
lawful  manner.  This  cannot  lie  gainsaid, 
and  ia  not  controverted;  indeed,  plaintiff 
admits  Downs  informed  her  when  she  was 
taken  into  custody  that  he  had  a  warrant 
for  her  arrest,  and  exhihilcd  in  her  pres- 
ence a  paper  which  she  supposed  was  auch 
a  process.  She,  then,  certainly  was  appre- 
hended lavrfullv,  and  her  detention  was  not 
illegal,  even  if" if  be  trup,  as  testified  to  by 
the  witness  Wright,  that  the  defendant  said 
he  had  caused  plaintiff  to  be  taken  into 
custody  for  the  protection  of  his  brother 
■Toe.  These  characteristics  readily  difTer- 
entiate  the  case  from  Ruffner  v.  Williams. 
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3  W.  Va.  243,  and  Cole  v,  RadclifT,  4  W. 
Va.  332,  where  the  acta  complained  of  were 
done  without  the  semblance  of  lawful  au- 
thority, by  roving  Lands  of  raidcra,  acting 
in  aid  of  the  Confederate  cause  during  the 
Civil  War,  and  where  there  were  all  the  ele- 
ments of  false  or  unlawful  inpriwnimeBt. 
Had  plaintiff  been  taken  and  detained  in 
custody  without  the  authority  of  a  legal 
process,  or,  as  in  Williamson  v.  Qlen  AInm 
Coal  Co.  72  W,  Va.  288,  78  S.  E.  S4,  and 
Comiaky  v.  Norfolk  ft  W.  R.  Co.  79  W. 
Va.  14S,  L.R.A.1917D,  220,  DO  S.  E.  385, 
where  the  warrant  did  not  charge  a  legally 
cognJEBble  offense,  Indeed  no  offense  at  all, 
or,  BB  in  Howell  v.  Wyaor,  74  W.  Va.  589, 
82  8,  E.  503,  Ann.  Cas.  1916C,  519,  where 
the  warrant  was  wholly  Yoid,  or,  aa  in 
Turk  V.  Norfolk  ft  W.  R.  Co.  75  W.  Va. 
«23,  L.R,A.1915E,  145,  84  6.  B.  569,  where 
arrests  were  made  without  warranta,.  and 
had  defendant  instigated  the  arrest,  with- 
out pursuing  the  formality  of  a  cmnpUlnt 
and  warrant,  and  given  aid,  comfort,  coun- 
sel, direction,  end  enoouragem^t  to  the 
officers  engaged  in  effecting  the  apprehen- 
sion, he  would  be  chargaaUe  with  the  trrong 
and  injury  done,  as  held  in  Ruffner  v.  Wil- 
liam* and  Cole  v.  Sadeliff,  ampra.  Nor 
must  this  case  be  confused  with  cases  where 
an  arrest  is  made  without  a  warrant,  for 
a  miBdemeauor  not  committed  in  the  pres- 
ence of  an  officer. 

Having  failed  to  show  malice  and  want 
of  probable  cause,  plaintiff  properly  was 
refused  relief  upon  the  first  count  of  the 
declaration,  and,  there  being  a  varianoe  be- 
tween the  averments  of  the  second  and  the 
proof  offered  to  support  them,  it  results 
that  the  judgment  under  review  must  be 
afSrmed. 
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THOMAS  DROLESBAUQH. 
(—  Ohio  St.  — ,  119  N.  E.  46L) 

False  infill soDment  ^  nbat  la. 

J.  ''Fklse  Imprisonment"  is  a  l^al  term 
defining  a  legal  status  known  in  law  as  an 
unlawful  detenticm  or  illegal  deprivation  of 

For  alfier  ra«f«,  ate  Falie  Impriitonmtnl,  I, 
in  Dig.  J-52  N.  8. 

Headnotea  ^  the  Oottkt. 

NoU>.  — The  iiability  of  an  officer  for 
noking  an  arreat  is  discussed  in  the  notes 
o  Leger  v.  Warren,  51  L.R.A.  193 ;  Lawton 
■.  Harkins,  42  L.R.A,(N,S.)  69,  and  Brown 
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Same  ^  effect  of  bad  t«)th. 

2.  Falae  imprisonment  per  bc  is  not  con- 
cerned with  good  or  bad  faith,  malicious 
motive,  or  want  of  probable  cause  on.  the 
part  oi  the  prosecuting  witness,  or  the  of- 
ficer causing  the  impriBonment.  If  the  im- 
prlBMinient  waa  lawful,  it  ie  not  the  less 
lawtol  that  any  or  all  of  the  forgoing  ela- 
menta  existed.  TheM  eiemeats  relate  to 
an  aetiou  of  malicious  proeeoution,  but  are 
not  essential  to  an  action  in  falie  imprisoo- 

For  other  cases,  tee  FaUe  Imprisonment,  I. 

Ml  Dig.  i-52  N.  S. 
Bame  —  false  complaint, 

3.  Whether  or  not  the  complaint  is  true 
or  false  is  of  no  concern  in  an_  action  for 
false  imprisonment.  Such  inquiry  may  bo 
essential  to  an  action  in  maliciouB  prosecu- 
tion- Whether  or  not  the  complaint'in  the 
form  of  affidavit,  inforination,  or  indict- 
ment is  or  Is  not  eufbcient  in  law  to  charge 
an  otTense  ia  likewise  per  ae  insufficient  to 
furnish  the  basis  of  an  action  in  false  im- 
prison raeot. 

For  other  catet,  see  FaUe  Imprisonment,  1. 

in  Dig.  ISZ  N.  S. 
Same  —  void  Infornnation. 

4.  The  law  relating  to  false  imprisonment 
olaBBiflea  affidavits,  informations,  — *  '" 
dictmenta  into  "void"  and  "voidabli 
■Void"  class  includes  those  setting  forth 
{acts  which  in  no  conceivable  form  can  con- 
stitute a  criminal  otTense;  or,  if  thej^  might 
constitute  an  olTeDse,  the  court  issuiog  the 
process  had  no  jurisdiction  over  such  oSense 
or  the  person  charged  with  the  oSenae.  The 
"voidable"  class  includes  those  where  a  boof 
fide  attempt  has  been  made  to  charge  t 
possible  offense  under  the  statute,  but  b; 
reason  of  some  defect  or  irregularity  such 
charge  is  per  se  insutBcient  in  law.  As  t^ 
Hueh  "voidaiile"  complaint  or  "voidable' 
processee  issued  thereon,  there  can  be  no 
false  impriaonment  per  se. 

For  other  caeca,  tee  Falae  Impritonment,  I, 

<»  Dig.  l-5i  y.  S. 
Jude  —  UablUty    for    false    linprlson- 

5.  Judges  and  magistrates  whose  courts 
have  jurisdiction  of  an  offense,  sought  to 
be  charged  in  a  complaint  by  affidavit,  in- 
formation, or  Indictment,  but  which  com- 
plaint  is  insufficient  in  taw,  are,  on  grounds 
uf  public  poliej',  exempt  from  liability  for 
tftlse  imprlBonment  by  virtue  of  any  crimi- 
nal procesB  issued  oa  such  oomplajnt. 

For  other  cases,  see  Faite  Impriaonment,  II. 

6.  Ml  Dig.  1-52  N.  8. 


Officer  • 


liability  for  fftlse  Imprison- 


6.  By  the  same  public  policy  the  admiU' 
istrative  or  executive  officer,  whether  he  be 
constable,  policeman,  game  warden,  sheriff, 
or  any  other  authorizol  officer  of  the  state. 


whose  duty  it  is,  under  the  law,  to  serve 
the  process  of  such  court,  is  likewise  ex- 
empt from  anT  liability  arising  from  an 
imprisonment  "by  virtue  of  such  process, 
which  is  prima  facie  regular. 
For  other  oases,  ate  FaUe  Imprisonmsnt,  II. 

b.  Ml  Dig.  1-ai  H.  8. 
Judginent  —  conclnslvenese  on  olBcer. 

7,  An   adjudication   in   a   criminal   cause 
the  ^ect  that  the  complaint  was  inaulfi- 

dent  in  law  to  charge  an  offense  is  not  con- 
clusive upon  the  officer  serving  the  process, 
in  an  action  o(  false  imprisonment  against 
such  officer.  The  question  of  the  sufficiency 
or  insufficiency  of  the  complaint  may  be  in- 
quired of  anew,  and  if  such  complaint  be 
found  sufficient  in  law.  that  is  an  end  to  the 
controversy  in  the  officer's  favor,  providing 
the  prooesa  upon  which  the  false  imprison- 
ment waa  based  was  prima  facie  regular. 
For  other  oases,  see  Judgment,  11.  e,  J,  in 

Dig.  1-52  N.  S. 
False    ImprlHonmeot  ^  sutHctencr    of 

complaint. 

8.  In  this  case,  tlie  court  finds  that  the 
affidavit  which  led  to  the  imprisonment  ot 
defendant  in  error  was  sufficient  in  law. 
The  absence  of  the  negative  matter  com- 
plained of  by  the  defendant  in  error  waa 
not  eBsential  to  the  legal  sufficiency  ot  the 
eharge,  nor  to  advise  him  of  the  "nature  of 
the  accusation  against  him." 

For  oth«r  oases,  see  Indictntent,  etc,  II.  e, 
S,  Ml  Dig  1-S2  X.  S. 

(January  22,  1918.) 

ERROE  to  the  Court  of  Appeals  for  Craw- 
ford County  to  review  a  Judgment  af- 
firming a  judgment  of  the  Court  of  Com- 
mon Pleas  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  al- 
leged false  imprisonment.     Reversed. 

Statement  by  Wananmker,  .T. : 
Brinkman  was  deputy  state  fish  and  game 
warden.  He  presented  an  affidavit  to  Frank 
£.  Lamb,  a  justice  of  the  pence,  charging 
as  follows:  "That  on  .ir  about  the  alst 
day  of  January,  A.  D.  1013,  one  Thomas 
Drolesbnugli  did  unlawfully,  purposely,  and 
willfully  have  in  his  possession  a  device 
for  catching  fish  other  than  a  hook  and  line 
with  bait  or  hire,  to  wit,  a  seine,  in  the 
inland  fishing  district  ot  the  state  of  Ohio, 
and  that  such  offense  was  not  committed 
in  the  presence  of  the  undersigned  depon- 
ent, and  further  deponent  sayeth  not,  con- 
trary to  the  statutes  in  such  case  made  and 
provided  and  again^^t  the  peace  and  dignity 
ot  the  state  of  Ohio. 

William  F.  Brinkman,  Game  Warden." 
Upon   this   affidavit   said   justice   of   the 


r.  Hadwin,  L.RA.1016B,  605;  and  see  Uter 
oase,    GreeniUH    t.    American    Surety    Co. 
URJ-1017F,  1134. 
For  a  deal  statement  of  the  distinctltHi 

L.R.A.1B18P. 


between  an-  action  for  false  imprisonment 
and  an  action  tor  malicious  prosecnticm, 
see  opinion  in  Finney  v.  Zingale,  ante,  1130, 
and  footnote  appended  to  that  case. 
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peace  isEUed  a  warrant  and  delivered  the 
same  to  said  Brinkman,  who  made  his  re- 
turn thereon  as  folkwe:  "I  have  arrested 
the  within-named  Thomas  Drulesbaugh  and 
have  his  body  now  before  the  justice  of  the 
peaee,  thia  7th  day  of  July,  1013." 

After  some  contiiiuaDceB  the  cage  was 
transferred  to  auother  justice  of  the  peace, 
who  heard  the  muse  and  found  the  defend- 
ant guilty  as  charged.  Thereupon  error  was 
proKPputp<l  to  the  fourt  of  coromon  pleas, 
^yhich  affirmed  the  judgment  below.  Error 
was  prosecuted  to  the  court  of  appeals, 
which  reversed  the  judgment  of  the  court 
of  common  pleas,  upon  the  ground  that  the 
affidavit  did  not  state  an  offense  against 
the  laws  of  the  state  of  Ohio, 

Thereupon  DroleBbaugh  filed  bii  petition 
in  the  court  of  common  pleas  of  Crawford 
county  againnt  said  William  F.  Brinkman 
and  Prank  E.  Lamb,  aa  justice  of  the  peace, 
praying  for  damages  agsiast,  them  for  false 
imprison  men  t.  Upon  trial  had  in  the  court 
of  common  pleas,  verdict  and  judgment 
were  rendered  against  the  defendant  Brink- 
man;  the  defeodaiit  Frank  E.  I^Lnib,  on 
motion,  being  discharged. 

Upon  error  to  the  court  of  appeals  the 
judgment  of  the  court  of  common  pleaa  was 
affirmed,  and  by  leave  of  the  court  error 
is  now  proaecuteil  here  to  reverse  the  judg- 

Messrs.  Joseph  McGhee,  Attorney  Cien- 
cral,  L.  D.  Johnson,  O.  Vi.  Kenncdr, 
and  W.   J.  Mdjaugblln  for  plaintiff  in. 

Mr.  Edviai'd  J-  Myers  for  defendant  in 


Wanamakcr,   J.,   delivered   tlie   t^inlon 

This  is  not  an  action  for  false  arrest 
or  malicious  prosecution.  It  is  an  action 
for  false  imprisonTntnt.  What  is  false  im- 
prisonment? "False  imprisonment"  is  a 
legal  term,  and  means  just  what  the  words 
themselves  imply,  a  wrongful  or  unlawful 
detention  or  restraint  of  one's  liberty.  The 
question  always  is:  Was  he  deprived  of 
his  liberty  unlawfully?  Under  the  facts  of 
the  case,  he  may  have  been  entitled  to  his 
liberty.  One  may  be  acquitted  upon  the 
merits  of  the  case,  or  discharged  upon  some 
qusHtion  of  law,  hut  that  does  not,  in  and 
of  itself,  constitute  false  imprisonment. 
Under  the  law,  wa^  he  entitled  to  his  lib- 
(■rty  as  against  the  net  of  the  person  charfred 
with  false  imprisonment?  This  is  the  ques- 
tion to  be  determined  by  a  court,  under 
due  process  of  law.  No  system  of  juris- 
.prudence  has  ^et  been  invented  that  will  be 
Infallible  when  administered  by  fallible 
man.     Mistake  and  injustice  will  occur  to 


the  individual  under  any  judicial  systen, 
in  the  application  of  either  civil  or  crimi- 
nal jurisprudence. 

The  sole  question  here  is:  Was  Droles- 
baugh  legally  deprived  of  his  liberty  by 
Brinkman?  The  points  in  dispute  wre 
therefore  purely  legal,  and  do  not  involve 
probable  cause  or  malice.  The  mental  at- 
titude of  Brinkman,  the  game  warden,  ia 
wholly  irrelevant. 

It  is  admitted  that  the  justice  of  the 
peace  had  jurisdiction  of  the  class  of  of- 
fenses sought  to  be  charged  against  Droles- 
baugh.  Ihat  there  was  a  bona  fide  at- 
tempt to  charge  au  offense  under  the  taws 
of  Ohio  against  Drolesbaugh  is  not  denied. 
Neither  is  it  claimed  that  there  was  any 
unnecessary  force  u:<ed  in  the  execution  of 
the  process.  The  whole  contention  in  this 
case  is  based  upon  the  claim  that  the  afB- 
davit  filed  before  the  justice  of  the  peace, 
upon  which  he  issued  his  process,  did  not 
charge  an  offense  against  Drolesbaugli,  by 
reason  of  the  fact  that  it  did  not  expressly 
negative  certain  matters  found  in  the  stat- 

The  original  charge  io  this  cas«  was 
brought  under  favor  of  §  1426,  General 
Code,  which  reada  as  follows:  "No  person 
shall  draw,  set,  place,  locate,  maintain  or 
have  in  possession  a  pound  net,  trammel 
net,  fyke  net,  set  net,  seine,  fish  trap,  throw 
or  hand  line,  ...  or  any  other  device 
for  catcliing  fish,  except  a  hook  and  Hue 
with  bait  or  lure,  in  the  inland  fishing 
district  of  this  state,  .  .  .  but  DoUting 
herein  shall  prohibit  an  owner  or  persMi 
having  t^  owner's  cooeott  fnua  taking  or 
catching  a  fish  by  a  trot  line,  bob  line, 
or  by  spearing,  in  that  part  of  the  etrean 
liorderiog  on  or  running  through  his  own 

No  claim  seems  to  be  made  that  there 
was  anything  in  this  statute  ipso  facto  that 
needed  to  be  negatived  in  order  to  state 
an  offense.  Reliance,  however,  ia  put  upon 
g  1433,  Qenerel  Code,  which  reads:  "No 
person  shall  take,  catch,  buy  or  sell  min- 
nows, except  for  hait  or  ship  'white  bait,' 
except  alive,  out  of  the  state.  In  the  in- 
land waters  of  the  state  no  minnows  shall 
be  taken  or  caught  with  a  minnow  seine 
exceeding  four  feet  in  depth  and  eight  feet 
in  length,  and  in  Lake  Erie  fishing  district 
no  minnows  shall  he  taken  or  caught  with 
a  minnow  seine  exceeding  thirty  feet  in 

In  the  criminal  case  against  Drolesbau^, 
the  court  of  common  pleas  and  the  court  of 
appeals  both  held  that  tbe  aSidavit  was  in- 
sufficient, and  in  the  trial  of  the  civil  casr 
tiiat  adjudication  was  adhered  to.  But  in 
the  case  at  bar,  this  is  not  conclirsiTe  oa 
against  Brinkman.    He  was  not  a  party  in 
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the  criminal  cause,  and  therefore  aaid  ac- 
tion does  not  stand  as  res  adjudicata 
against  him,  but  is  open  here  for  full  le- 

If  the  affidavit  did  state  ao  ofFmse  un- 
der  the  laws  of  Ohio,  then  there  is  an  end 

to  the  entire  controvorBy  in  favor  of  Brink- 
man.  Numerous  cases  have  been  decided 
by  this  court  as  to  the  suflicieucy  of  afH- 
ilavits  and  indictments,  in  cases  involving 
statutes  containing  n^ative  matter.  One 
of  the  beat- considered  cases  of  this  charac- 
ter is  that  of  Hale  v.  State,  68  Ohio  St. 
076,  51  N.  E.  154,  which  waa  an  indict- 
ment under  the  so-called  Medical  Act,  nliich 
failed  to  aver  that  the  defendant  "was  not 
a  graduate  of  a  medical  college,  or  that  he 
was  not  a  legal  practitioner  of  medicine 
when  the  statute  was  enacted."  These  two 
classes  were  made  s^cceptions  to  the  pro- 
visions of  the  act,  and  it  was  contended 
most  strenuously  in  the  lower  courts  that 
the  indictment  should  have  negatived  these 
two  clatiBea.  This  court  very  wisely  held  to 
the  contrary.  The  language  of  the  fourth 
paragraph  of  the  syllabus  is  especially 
apropos  here :  "Where  an  exception  or 
proviso  in  a  criminal  statute  is  a  part  of 
the  description  of  the  otTense,  it  must  be 
negatived  by  averment  in  the  indictment  in 
order  to  fully  state  the  offense;  but  when 
its  elTect  is  merely  to  except  Bpccified  acts 
or  persons  from  the  operation  of  tlie  gen- 
eral prohiliitory  words  of  the  statute,  the 
negative  averment  is  unnecessary." 

In  later  years  courts  are  not  making  a 
mockery  of  the  ancient  technical  rules  of 
pleading,  with  regard  to  strictneas  and  par- 
ticularity. They  follow  and  safeguard  the 
ounatitutional  rights  of  an  accused  to  know 
"the  nature  of  the  accusation  against  him," 
and  that  is  sufficient. 

If  the  acts  complained  of  in  this  case 
were  within  the  exception,  the  defendant's 
rights  were  fully  protected  by  permitting 
him  to  aet  them  up  in  defense.  These  were 
matters  as  to  which  he  had  particular  and 
special  knowledge,  and  no  harm  can  come 
to  him  nor  to  the  state  by  imposing  upon 
him  the  duty  of  bringing  himswlt  within 
such  exceptions.  Had  the  legislature  in- 
tended the  exeeption*  mentioned  to  be  made 
a,  part  of  the  description  of  the  offense, 
the  presumption  certainly  is  that  it  would 
have  included  them  in  the  statute  that  cre- 
ated the  offense.  The  affidavit  filed  before 
the  justice  of  the  peace  did  state  an  offense, 
and  therefore  the  process  issued  and 
served,  by  virtue  of  which  Drolesbaugh  was 
imprisoned,  does  not  furnish  any  ground 
whatsoever  for  complaint  by  him  in  the 
nature  of  false  imprisonment.  But  we  are 
not  disposed  to  determine  this  case  solely 
upon  the  allidavit,  though  that  is  decisive. 

I..R.A.1018F. 


Suppose  the  affidavit  did  not  state  an 
offenae,  and  therefore  was  actually  demurra- 
ble, or  subject  to  motion;  would  the  game 
warden  then  have  been  liable  for  false  im- 
prisonment! Thl«  is  a  matter  so  vital  to 
the  state  at  large  and  all  its  political  sub- 
diviaiona,  so  vital  to  all  of  the  police  offi- 
cers of  township,  city,  county,  and  state, 
that  it  deserves  special  consideration  in ' 
this  case.  Must  the  officer,  when  he  receives 
a  process  from  a  court  of  competent  juris- 
diction, said  process  to  iDe  served  and  re- 
turned agreeable  to  the  orders  thereof,  go 
back  of  the  process  and  inquire,  at  his  own 
peril,  as  to  whether  or  not  there  was  suffi- 
cient affidavit,  or  sufficient  legal  steps 
taken,  preliminary  to  the  issuing  of  the 
process;  and  if  he  judges  wrong  in  that 
respect,  or  fails  to  make  the  inquiry,  shall 
he  be  penalized  by  an  action  at  law  for 
damages  for  false  imprisoument!  If  that 
be  sound  law,  then  it  is  time  that  the  peo- 
ple of  Ohio  and  every  police  officer  of  the 
state  should  know  the  fact;  and  yet  that 
is  the  holding  of  the  courts  below.  That 
such  a  holding  would  absolutely  paralyze  the 
police  administration  of  the  state  in  the 
enforcement  of  ita  law  is  so  obvious  as  to 
leave  no  argument. 

Primarily,  government  ia  instituted  to 
preserve  law  and  order.  A  government 
without  law  and  order  is  already  upon  the 
shoals  of  anarchy.  Law  and  order  are  im- 
possible without  the  hearty,  vigilant,  and 
efficient  co-operation  of  the  adminiatrative 
and  executive  officers  of  the  state— it« 
police  authorities.  It  is  expressly  made 
the  duty  of  these  police  offici^rs  to  serve  and 
enforce  the  processes  of  tlie  various  courts. 

In  discharging  tliis  public  duty  can  it 
he  consistently  claimed  that  the  officer  of 
the  law,  in  this  case  a  game  warden,  shall 
be  held  to  have  violated  some  other  duty 
that  he  owed  to  the  defendant  Droleebaugh, 
in  this  case?  Shalt,  in  short,  this  private 
duty,  which  may  be  conveniently  ao  called, 
be  held  of  a  higher  order  or  paramount  to 
the  public  duty  that  he  owes  to  the  commu- 
nity, to  the  state,  or  any  of  its  political 
subdivisions,  in  the  enforcement  of  the  proc- 
esses  of  its  courts?  Public  policy  forbids 
such  a  holding. 

Tf  the  acts  complained  of  be  made  an 
offense  under  the  law,  and  the  court  have 
jurisdiction  of  such  offense,  and  the  process 
be  regular  upon  its  face,  it  becomes  tiie 
officer's  sworn  duty  to  ser%-e  the  same  and 
make  a  return  thereon;  and,  though  some- 
one may  be  wronged  thereby,  the  law  has 
uniformly  protected  the  maji|istrate  in  the 
issuing  of  the  process  against  an  action  for 
false  imprisonmeDt.  If  the  mat^iatrate  shall 
be  protected,  who  ie  responsible  for  the 
isBuing  of  the  process,  how  can  it  be  con- 
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niatentljr  claimed  that  hie  subordinate,  the 
proceia  Bervei  of  his  court,  Bhall  be  held 
liable  for  false  impriHoament  nhen  he  haa 
done  nothing  more  nor  lesa  than  discharged 
liifl  simple  duly  under  the  lawf 

There  ia  no  "unlawful  detention,"  where 
the  law  specially  warrants  the  proceeding 
taken,  though  they  may  be  irregular.  Of 
course,  if  a  magistrate  issued  a  criminal 
warrant  on  an  ordinary  charge  of  slander 
against  some  man,  which  ib  not  made  an 
offense  under  the  laws  of  the  state  of  Ohio, 
and  the  officer  served  it  and  imprisoned 
someone,  that  would  doubtless  serve  as  a 
basis  of  action  for  false  imprisonment,  be- 
cause there  is  no  such  offense;  or,  if  a  mag- 
istrate issued  a  criminal  warrant  in  a  sim- 
ple action  for  debt,  and  caused  the  police 
officer  to  serve  the  same.  In  both  auch 
cases  it  would  he  most  obvious  that  the 
magistrate  acted  entirely  beyond  his  juris- 
diction. The  magistrate  is  not  protected 
in  such  case.  Neither  is  the  officer  serving 
his  process. 

One  of  the  earliest  cases  in  Ohio  dealing 
ivith  the  subject  of  false  imprisonment  is 
Taylor  v.  Alexander,  8  Ohio.  144.  The 
syllabuB  reads  as  folloivs;  "(2)  In  tres- 
pass against  a  constable  and  one  of  his  poxse, 
irregular  process  from  a  court  having  jur- 
isdiction of  tiie  person  and  the  i^ubject  is  a 
justifi cation,  notwithstanding  the  prelimi- 
nary  steps   to  the   process   are   irregular." 

Judge  Wright,  in  delivering  the  opinion 
of  the  court,  observes  (6  Ohio  at  page 
147):  "The  principle  is  well  estahlished 
that  executive  officers,  being  obiigeil  to  exe- 
cute process,  are  protected  in  the  rightful 
flischarge  of  their  dutv,  provided  the  proc- 
ess issued  from  a  court  or  magistrate  hav- 
ing jurisdiction  of  the  subject-matter.  And. 
if  the  magistrate  proceed  unlawfully  in 
iaauing  the  process,  he,  and  not  the  execu- 
tive officer,  will  be  liable  for  the  injury. 
.  .  .  The  executive  nfTicer  is  justified. 
even  when  the  process  uudor  which  he  acts 
is  voidable  for  irregularity  or  mistake  in 
issuing  it." 

A  later  and  well-considered  case  is  Diebl 
V.  Frieater,  37  Ohio  St.  4T3,  475,  where  an 
action  of  false  imprisonment  is  discussed 
in  these  words;  "In  trespass  for  falsa  im- 
priBonment,  the  gravamen  is  the  unlawful 
act  of  the  defendant.  Case  for  mnliciuus 
prosecution  may  be  maintained,  where  a 
proceeding  is  carried  on  maliciously  and 
without  probable  cause.  While  an  action 
for  malicioiu  proeeeution  may  be  main- 
tained,  notwithataading  the  plaintiff  was 
impriaoned  npoo  a  perfectly  valid  judgment 
or  order,  an  action  for  false  imprisonment 
cannot  be  maintained,  where  the  wrong  com- 
plained of  U  imprisonment  in  accordance 
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with  the  judgment  or  order  of  a  conrt, 
unless  it  appear  that  such  judgment  or  or- 
der 1b  void.  And  this  dietinction  is  aa 
important  now  as  under  the  former  prac- 
tice.    Spice  T.  Steinruek,  14  Ohio  St.  213." 

Throughout,  the  courts  make  the  distinc- 
tion between  a  void  and  voidable  process. 
If  the  proceedings  upon  which  the  process 
is  issued  are  merely  irregular,  or  defective 
for  want  of  some  allegation,  but  do  consti- 
tute a  bona  fide  attempt  at  regularity  snd 
validity,  the  mere  fact  of  some  defect  does 
not   make   the   affiadvit   and   process   void. 

An  examination  of  the  cases  of  the  vari- 
ous states  discloses  some  coufusion  between 
the  words  "void"  and  "voidable,"  as  ap- 
plied to  the  processes  of  a  court.  Of  course, 
a  process  issued  beyond  the  jurisdiction  of 
the  court  is  clearly  void-  It  is  incurable, 
and  any  process  not  curable,  that  is,  amend- 
able, is  not  merely  irregular,  but  absolute- 
ly void,  and,  as  against  such  processes  and 
the  imprisonroent  resulting  therefrom,  tbe 
officer  of  course   is  not  protected. 

It  may  be  urged  that  courts  must  not 
concern  themselves  with  the  consequences 
resulting  from  the  application  of  the  law. 
This  doctrine  is  doubtless  true,  as  to  a  clear 
and  complete  l^islative  act.  The  question 
of  (he  wisdom  of  the  act  resides  solely 
in  the  judgment  of  the  legislature,  provid- 
ing always  that  it  is  within  their  constitu- 
tional right  to  enact.  But  the  doctrine  of 
this  case  does  not  depend  upon  a  legisla- 
tive act,  but  upon  a  judicial  act,  or  holding. 
and  courts,  in  declaring  the  law  applica- 
ble to  any  given  state  of  facts,  must,  of 
neccRsity,  consider  the  consequences  to  the 
public  at  large  as  well  as  to  the  private 
individual  involved  in  such  holding.  Sir 
Edward  Coke  has  well  said:  "Reason  is 
the  life  of  the  law;  nay,  the  common  law 
itself  is  nothing  else  but  reason, 
the  law  which  is  perfection  of  reason." 

Hesults  from  the  operation  of  the  law  are 
therefore  of  the  highest  consequence,  in  de- 
termining whether  or  not  the  rule  of  law 
is  supported  by  reason.  The  presumption 
is  that  a  reasonable  law  will  produce  rea- 
sonable results,  and  that,  if  the  results  are 
uureaaoiiable,  the  rule  of  law  must  be  un- 
reasonable, and  therefore  that  (he  so-cailed 
law  should  be  abrogated,  or  amended  so  as 
to  make  it  accord  with  reason.  If  the  law 
complained  of  be  legislative,  it  is  the  duty 
of  the  legislature  to  make  the  needed 
change.  If,  however,  the  Ian  complained 
of  be  judicial,  then  it  is  up  to  the  judieiai7 
to  make  the  needed  riiange. 

It  is  impossible  to  refute  or  reconcile  all 
the  holdings  of  the  different  courts  upon 
these  questions.  Suffice  it  to  aay  that  what 
is   here  aet  forth   is   thoroughly  in   accord 
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with  the  wholesome  and  soiiiid  public  pollcj 
in  fttvor  of  Ikw  and  lav  enforcemeDt,  and 
is  abHOlntelf  essential  to  a  proper  encour- 
agement and  protectkm  of  all  officers  of  the 
Ian,  and  the  general  public,  who 
bcnelleiariei  of  iti  enforcement.  |  oi 


The  judgmenti  of  the  coarta  below  are  le- 
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(~  Okla.  — ,  172  Pac.  1078.) 

Btink  —  effect  of  deposit  slip. 

1.  A  deposit  slip  iasued  b;  a  bank  is  but 
prima  facie  evidence  that  the  bank  received 
the  amount  of  tbe  deposit  on  the  date  *liown 
bj  tbe  deposit  slip.  It  has  the  sajne  force 
and  effect  as  that  of  anj  other  form  of  re- 
ceipt, and  U  open  to  explanation  as  to  the 
conditions  surrounding  the  deposit,  and  tlie 
circumstances  under  which  tt  was  given 
may  be  inquired  into. 

For  other  caaes,  tee  Evidence,  VI.  a,  in  Dig. 

1-52  S.  8. 
Attorney  —  lien. 

2.  An  attorney  at  law  has  a  genersl  pos- 
Bcssory  or  retaining  lien  on  property  or 
money  of  his  client  in  his  hands,  for  hia 
fees  or  for  any  general  balance  due  him  from 
his  client,  and  such  a  lieu  is  not  lout  while 
the  money  is  still  under  the  control  of  tlie 
attorney's  agent. 

For  other  oaaet,  tee  Attorneys,  II.  c,  2,  in 

Dig.  1-52  A'.  S. 
Bank  —  chHi-actcr  of  deposit. 

3.  Evidence  in  this  case  examined,  and 
held:  (1)  That  the  deposit  made  by  a 
third  person  to  the  credit  of  the  plaintiff 
was  a  conditional  deposit;  (S)  that  she  and 
the  bank  had  knowledge  of  the  conditions 
under  which  the  depowt  was  made;  and  (3) 
that  the  bank  was  not  liable  to  tbe  plaintiff 
for  charging  to  ber  account  the  sum  of 
$309.50  paid  by  it  to  the  person  lawfully 
entitled  to  the  poasexaion  ol  such  sum  of 
money. 

For  other  entet,  tee  Btwita,  IT,  a,  l,in  Dig. 

l^t  N.  8. 
Appeal  —  review  of  nndlnfre- 

4.  Where  there  is  any  evidence  TMson- 
abty  tending  to  support  the  Hndings  of  the 
trial  court,  they  should  not  be  disturbed 
by  the  supreme  court;  but  nhere.  after  a 
careful  examination  of  all  the  evidence  in 

Headnotes  by  Bainet,  J. 

Note.  —  For  deposit  slips  and  deposit 
entries  in  pass  books  as  contracts  within 
the  rule  against  parol  evidence  to  vary  or 
contradict  written  contracts,  nee  annota- 
tion following  American  Home  L.  Ins.  Co. 
V.  Citizens'  State  Bank,  L.B.A.1918B,  298. 
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the  case,  it  is  found  that  there  Is  not  any 
competent  evidence  to  sustain  the  flndliigs, 
the  cause  will  b«  reversed. 
For  other  catet,  tee  Appeal  and  Error,  VII. 
I,  a,  a,  in  Dig.  1-52  S.  8. 

(May  14,  iei8.) 

ERROR  to  the  Haskell  County  Court  to 
review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  a  balance 
allet-ed  to  be  due  from  a  sum  of  money 
deposited  in  the  deFendant  bank  to  her  cred- 
it as  administratrix.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  B.  Furry  and  E.  C.  Motter 
for  plaintiff  in  error. 

Mr.  T,  T.  Varner  for  defendant  in  error, 

ItAlney,  J.,  delivered  the  opinion  of  the 

Mrs.  Margaret  B.  Funk,  as  administratrix 
of  the  estate  of  H.  3.  Funk,  deceased, 
instituted  this  action  in  the  county  court 
of  Haskell  county,  Oklahoma,  against  the 
American  National  Bank  of  Stigler,  Okla- 
homa tor  the  recovery  of  the  sum  of  W08.6O. 
claimed  by  her  as  a  balance  due  from  a 
sum  of  money  deposited  in  said  bank  to 
her  credit,  as  administratrix.  Hie  defend- 
ant pleaded  that  it  had  made  payment  in 
full  to  the  plaintiff  of  all  sums  due  her 
by  virtue  of  said  deposit.  A  jury  was 
waived,  and  the  caune  was  tried  to  the 
court,  which  resulted  in  a  verdict  for  the 
plaintiff,  to  reverse  which  judgment  the 
defendant  has  broiiftht  the  case  to  this 
court.  The  parties  will  hereinafter  be  re- 
ferred to  as  they  appeared   in  the  county 

The  circumstances  out  of  which  the  con- 
troversy arose  are  substantially  as  follows: 
During  the  year  1QI2,  H.  H.  Funk,  deceased, 
employed  J.  B.  Furry  and  Robert  A.  Ze- 
bold,  as  his  attorneys,  to  institute  suit  to 
foreclose  a  mortgage  on  the  property  of 
the  Stigler  Light  i.  Power  Company,  which 
resulted  in  a  judgment  for  the  plaintiff 
and  a  decree  of  foreclosure  of  the  mortgage. 
The  property  wss  sold  under  the  mortgage, 
and  after  a  stubborn  contest  the  same  was 
conHrmed  by  the  district  court,  and  sheriff's 
deed  issued  on  March  1,  1013.  Ihe  proper- 
ty was  sold  for  more  than  enough  to  satis- 
fy the  judgment,  and  Mrs.  Punk's  claim 
was  paid  In  full,  together  vitb  the  sum 
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-of  S250  attoriMy*'  fees,  the  amount  pro- 
vided for  in  the  mortgage.  Upon  coQQrm- 
ation  of  the  sale  the  sheriff  of  Haekell 
fountf,  Junea  KecM,  gave  his  check  for  the 
full  ainouBt  of  the  judgment,  p&jable  to 
J.  B.  Fuiry  and  R.  A,  Zi?bold,  in  thi^  gum 
of  <I4,050'03.  Before  the  sale  tma  con- 
flrmed,  Mr.  Funk  died,  and  his  wife 
Margaret  B.  Funk,  was  appointed  sdmin- 
ietratriz  of  his  estate.  Mr.  R.  A.  Zebold, 
one  of  the  attorneys  originally  employed, 
resided  in  Muskogee,  Oklaboma,  at  the 
time  of  his  employment,  but  in  June,  1S12, 
moved  to  Stigler,  where  he  became  connect- 
ed with  the  American  National  Bank  in 
the  capacity  of  cashier.  While  his  name 
appears  of  record  an  one  of  counsel  until 
the  case  was  concluded,  he  tes titled  that 
he  was  not  connected  with  the  case  after 
June,  1012.  Mr.  Furry  charged  an  addi- 
tional attorney's  fee  of  S250  tn  that  named 
in  the  mortgage,  and  expenses  incurred  on 
I'ariouH  trips  to  Stigler,  In  the  sum  of 
<23.50,  and  bo  notified  ^[^.  Roy  Funk,  a 
son  of  the  plaintitr.  The  sale  was  conSrmcd 
after  banking  hours  on  March  1,  lnl3; 
and  Mr.  Furry,  being  anxious  to  catch  a 
train  back  to  Muskogee,  Oklahoma,  gave 
positive  instruct! on 0  to  Mr.  Zcbold  to  col- 
lect the  money  on  the  shcritT's  sale,  to 
remit  him  $3SB.50,  the  balance  due  on  his 
fee  in  the  case,  $125  having  been  paid 
during  the  lifetime  of  Mr.  Funk.  It  seems, 
however,  that  Mr.  Zebold.  being  anxious 
to  secure  the  deposit  for  the  American 
National  Bank  of  the  full  amount  of  tlie 
sum  collected  on  the  judgment,  which  de- 
posit had  been  promised  to  him  by  the 
representatives  of  the  Funk  estate,  on  the 
suggestion  of  Roy  Funk  deposited  the  en- 
tire sum  to  the  credit  of  Airs.  Funk,  aa 
administrRtrix  of  the  estate,  and  delivered 
the  deposit  slip  to  Roy  Funk.  However, 
he  explained  to  Ro.v  Funk  at  the  time  the 
deposit  was  made  that  it  was  subject  to 
Furry's  claim  in  the  sum  of  $30^.50;  that 
said  amount  would  have  to  be  paid  Mr. 
Furry  by  Mrs.  Funk  by  check,  or  thaj  ho 
would  pay  the  same  and  charge  it  to  her 
account. 

With  reference  to  the  instructions  given 
Mr.   Zehold,  Mr.   Furry's  testimony  is  as 

follows: 

"I  instructed  him  to  get  the  check  from 
the  sheriff,  James  Keese,  for  the  amount 
of  the  judgment  anl  costs  the  plaintifT  was 
entitled  to  in  that  action.  The  amount 
was  $14,050.93.  I  believe  that  amount  inn 
eluded  $250  for  attorney's  fee  collected 
from  the  defendants  in  that  cane  as  a  part 
of  the  costs.  I  told  Mr.  Zel)old  to  collect 
the  money  on  the  sUeriff's  check  and  remit 
to  me  $308.50,  which  was  the  balance  of 
the  attorney's  fee  which  I  charged 
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case.  There  liad  previously  been  paid 
$12S  bf  Mr.  Funk  to  apply  on  attorney's 
fee,  and  my  fee  in  tiie  case  would  be  $500, 
and  that  my  expenses  from  the  number  of 
trips  that  I  had  made  to  Stigler  and  bade 
in  attending  court  in  that  case.  I  never 
at  any  time  authori;ed  the  bank  to  deposit 
that  money  to  Mrs.  Funk's  credit  or  any 
part  of  it  to  her  credit.  I  didn't  at  any 
time  know  that  Mrs.  Funk  intended  to  carry 
any  deposit  in  the  American  National 
Bank.  My  Instructions  were  to  collect  the 
money  on  the  check  and  remit  to  !Mre.  Funk 
the  amount  of  the  judgment  after  deduct- 
ing the  amount  of  the  fee  I  charged  in  the 
case  and  my  e\pe.ises.  I  told  Roy  Funk 
the  day,  on  March  1st,  that  the  fee,  right 
herein  the  court  room,  in  the  presence  of 
Mr.  Curry,  that  the  fee  would  be  $500." 


Mr.  Zebold,  on< 
on  the  stand  1^  plaintiff  as  her  witness, 
with  reference  to  how  the  deposit  was  made, 

testified  as  followo; 

Upon  the  evening  of  March  J,  1013,  after 
banking  hours,  approximately  6  o'clock, 
you  (Judge  Furry)  delivered  a  check  by 
James  Keese  for  $14,050.93,  and  this  check 
was  payable  to  yourself  and  myself.  Your 
instructions  to  me  were  to  take  the  check. 
collect  and  remit  you  $308.50,  and  to  pay 
the  balance  to  Marfjaret  B,  Funk,  adminis- 
tratn.\  of  the  estate  of  H.  H.  Funk,  de- 
ceased. I  took  the  check,  went  over  to  the 
bank,  went  in  some  time  between  6  o'clock 
and  7  o'clock,  mad^  a  deposit  ticket  in  the 
name  of  Margaret  B.  Funk,  adminiHtratrix 
of  the  estate  of  H.  H.  Funk,  deceased,  anJ 
entered  the  check  fur  $14,050.03,  made  a 
duplicate  of  that  deposit  ticket,  and  de- 
livered the  duplicate  to  Roy  B.  Funk,  and 
told  him  that  his  mother  was  to  send  Judge 
Furry  a  check  for  $398.50 ;  and,  in  the  event 
that  she  did  not  do  so,  that  the  sum  would 
be  charged  against  this  account  and  remitted 
to  Judge  Furry,  because  I  had  received  tliose 
instructions  from  him  when  he  delivered 
to  me  the  check  for  deposit.  .     . 

Q,  Didn't  you  deposit  the  check  in  the 
name  of  this  plaintiff  in  the  way  jou  did 
at  the  suggestion  of  Mr.  Funk,  after  some 
protesting  on  your  parti 

A.  I  did. 

Q.  Just  state  to  the  court  what  was  saU. 

A.  I  told  Roy  what  my  instructions  were 
to  deduct  the  $398.50  from  it,  and  from 
him  I  received  authority  to  give  his  mother 
a  deposit  for  this  judgment,  or  rather  it  had 
been,  the  understanijing  between  us  that 
I  was  to  have  tlie  benefit  of  the  deposit  or 
until  they  sought  new  fields  of  investment. 
Boy  said  his  mother  would  feel  better  about 
it  if  she  could  issue  check  for  that  amount, 
$398.50,    to   you.      Under   those   conditions 
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1  iaaned  Uila  depiwit  ticket,  of  which  this 
copy  introduced  here  is  k  duplicate,  and 
delivered  this  duplicate  to  Boy  Punk  with 
th»t  understanding,  and  told  liim  that  hi  a 
mother  iras  to  n^nd  me  a  check,  and  if  she 
did  not  T  would  charge  it  to  her  account; 
that  I  had  received  the  check  from  you 
with  those  InBtnictionn. 

Q.  Did  you  notify  Mrs.  PUnk  ot  the  con- 
ditions or  instructions  under  which  the 
deposit  WHS  made  I 

A.  I  did. 

Q.  When! 

A.  I  dictated  a  letter  on  March  Sd.  This 
deposit  was  made  after  banking  hours  on 
Saturday, — showed  on  Monday's  husinesn. 
I  dictated  a  letter  to  Mrs.  Funk,  n-hich  was 
written  on  March  4th,  the  next  day  or  the 
day  after,  and  explained  to  her  just  how 
the  case  had  been  terminated,  and  ^ve  her 
all  the  detailB  relative  to  your  charge  tor 
attorney's  fee  and  the  conditions  surround- 
ing this  deposit.  I  was  to  wjite  a  letter 
to  his  mother  explaining  this  deposit,  and 
he  was  to  do  the  some  verbally. 

Q.  At  the  time  you  had  this  converFiation 
■with  Roy  B.  Punk  at  the  hsnk  aliout  de- 
positing this  Bum  in  his  mother's  name,  I 
will  ask  you  whether  he  diili't  state  at 
that  time  he  would  see  that  his  mother 
sent  a  check  for  the  amount  due  me  for  the 
sum  of  ?3DS.50? 

A.  That  is  my  recollection  of  the  conrer- 

Tbere  was  introduced  in  evidence  the  let- 
ter written  by  Mr.  Zebold  to  Mrs.  Funk. 
In  this  letter,  which  is  quit«  long,  Mr. 
Zebold  gave  ths  history  of  the  case  in  some 
detail,  explaining  the  arduous  And  valuable 
services  rendered  by  Mr.  Furry  in  the  case; 
stated  that  the  writer  was  not  entitled  to 
and  did  not  claiiu  any  part  of  the  fee,  but 
that  the  fee  charge  by  Mr.  Furry  was 
very  reaBonable.  Relative  to  the  condition 
of  the  deposit  the  letter  reads  as  follows; 

"Knowing  you  quite  well,  I  deviated  from 
the  line  of  instructions  received  from  the 
judge,  and  gave  you  credit  in  the  bftnk  for 
tiie  $I4,!)50.!)3,  subject,  of  course,  to  the 
conditions  surrounding  the  deposit,  and  I 
am  awaiting  a  check  from  you  for  the  at- 
torney fees  and  expenses  in  the  matter." 

Mrs.  Funk  did  not  send  the  check  as  re- 
quested by  Mr.  Zebold,  but  instead  sent 
only  S135,  which  was  refused.  Mr.  Furry 
then  drew  ou  Mr.  Zebold.  personally,  for 
».?»R.O0,  which  draft  was  paid  by  Mr.  Ze- 
hold  and  charged  to  the  account  of  Mrs. 
Funk.  The  record  further  shows  that  Roy 
Funk  made  no  objection  at  any  time  to 
the  fee  charged,  but  suggested  to  Mr.  Ze- 
bold that  he  was  without  sutborlty  to  al- 
low it.     He  further  testified  that  be  had 
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no  authority  in  the  premises  otker  than  to 
receive  the  deposit  slip. 

Under  the  above  state  of  facts,  the  trial 
court  found  for  the  plaintifT,  doubUess  on 
the  theory  that  the  bank  was  bound  by  and 
could  not  dispute  the  deposit  slip. 

Connsel  for  defendant  contend  that  dd  tiie 
undisputed  testimony  in  this  ease  and  the 
conceded  facts  that  the  judgment  ot  the 
court  ie  wrong  as  m  matter  of  law,  and 
counsel  for  plaintiff  say  that  the  sole  ques- 
tion is  whether  the  defendant  vas  legally 
juatiAed  in  paying  the  draft  drawn  on  Mr. 
Zebold  by  Mr.  Furry  and  charging  the 
amount  thereof  to  the  account  of  tile  plain- 
tiff. 

A  deposit  slip  is  but  prima  facie  evi- 
dence that  the  bank  received  the  amount 
of  the  deposit  on  the  date  therein  stated. 
It  has  the  same  force  and  effect  as  that  of 
any  other  form  of  receipt,  and  is  open  to 
explanation  as  to  the  conditions  surround- 
ing the  deposit;  and  the  circumstances  un- 
der which  it  was  given  may  be  inquired 
into.  Hough  V.  First  Nat.  Bank.  173  Iowa, 
48,  156  K.  W.  103;  Keen  v.  Beekman  Bros. 
88  Iowa,  672,  24  X.  W.  270;  First  Nat. 
Bank  v.  Clsrk,  134  N.  Y.  368,  17  L.RA 
5S0,  32  N.  E.  38;  Davis  v.  Lenawee  County 
Sttv.  Bank,  63  Mich.  163,  18  N.  W.  flZB; 
Stair  T.  York  Nat.  Bank,  56  Pa.  364,  03 
Am.  Dec.  769. 

This  is  especially  eo  where  the  deposit 
is  made  by  the  depositor  in  the  name  of  a 
third  person.  The  applicable  principle  is 
well  stated  by  Tiffany  in  his  work  on  Banks 
and  Banking,  J  16,  p.  42,  as  followi: 
"Where  a  deposit  is  made  in  the  name  of 
a  third  person,  the  bank  must  make  pay- 
ment to  such  person,  in  the  absence  of  an 
adverse  claim  by  the  actual  depositor  or 
another.  The  actual  depositor  has  a  right 
to  demand  payment  from  the  bank  if  the 
money  deposited  was  his  own,  and  he  did 
not  intend  to  transfer  the  beneficial  owner- 
ship of  the  deposit  to  the  person  in  wliose 
name  it  was  made." 

We  understand  from  the  brief  of  coun- 
sel for  plaintiff  that  he  concedes  that  the 
bank  may  show  that  the  deposit  was  a 
conditional  deposit,  but  counsel  contend 
that  the  question  as  to  whether  the  deposit 
in  this  case  was  a  conditional  deposit  was 
a  question  of  fact,  that  the  trial  court 
determined  against  the  defendant,  and  for 
that  reason  the  judgment  should  not  he 
disturbed.  This  position  is  obviously  cor- 
rect if  the  evidence  In  the  record  reason- 
ably tends  to  support  the  Judgment.  We 
have  carefully  read  and  considered  all  of 
the  evidence  in  the  record,  and  have  con- 
cluded that  the  judgment  is  not  reasoDabl^ 
supported  by  the  evidence. 

It  is  a  well-settled  propositian  ai  I 
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that  an  attorscy  Iiu  a  general  poHeaaory 
or  retaining  lien  on  property  or  monej  of 
his  client  in  hia  hands  for  the  fees  or  for 
any  general  balance  due  him  from  his  cli- 
ent 6  C.  J.  770;  2  R.  C.  L.  S9  150-152, 
inc.  pp.  1063,  1004.  While  euch  «  lien 
depends  upon  the  attorney's  poBBesaion,  and 
is  lost  if  posaeHSion  ia  Toluntarily  relin- 
quished to  the  client,  <re  do  not  think,  un- 
der the  facta  of  this  case,  that  such  pos- 
session was  voluntarily  relinquished,  hut, 
OD  the  contrary,  was  retained.  Aa  we  have 
read  the  record,  the  uncontradicted  and  un- 
disputed evidence  in  the  case  showa  that 
Mr.  Zebold  was  not  acting  in  the  capacity 
of  an  attorney  for  Mra.  Punk  when  he  re- 
ceived the  check  from,  the  sheriff  in  pay- 
ment of  the  judgment,  but  was  acting  as 
the  ag«nt  of  Mr.  Furry,  who  had  the  re- 
taining lien  on  tile  funds  repreaented  by 
the  sheriff's  check.  The  possession  of  Mr. 
Zebotd  was  that  of  Mr.  Furry,  and  control 
over  that  part  of  the  proceeds  of  the  judg- 
ment claimed  as  a  fee,  to  wit,  $398.50,  and 
the  possession  of  tin-  same,  was  never  volun- 
tarily surrendered  by  Mr.  Zebold  to  Mrs. 
Puok.  So  far  as  the  bank  was  concerned. 
Mr.  Furry,  through  hia  agent,  atill  retained 
control  and  constructive  possession  of  this 
part  of  the  fund.  This  control  and  posses- 
aioD    did    not    ia    any  wise    preclude    Mrs. 


Funk  fmm  litigating  with  Mr.  Fnny  the- 
reasouaUeneaaof  the  fee  charged  by  Mm. 
The  record  disclosea  that  the  fee  charged 
was  very  reasonable  for  the  serrices  per- 
formed, and  no  other  claim  is  made.  It 
aeeou  that  Mrs.  Funk  has  brought  snit 
against  the  bank  on  what  she  aaaumea  to 
be  her  technical  legal  rights.  But  ainoe 
the  bank,  through  Mr.  Zelrald,  ita  cashier, 
had  recognized  the  claim  of  Mr.  Furry  to 
the  amount  of  the  fund  claimed  by  him, 
and  issued  the  deposit  slip  on  this  under- 
standing, and  with  notice  to  Mrs.  Punk 
as  to  the  conditions  surrounding  the  depos* 
it,  the  liank  not  only  had  the  right,  but  it 
was  its  duty,  to  pay  the  amount  due  !Mr. 
Furry  upon  hia  demand,  and  to  charge  the 
same  to  the  account  of  Mrs.  Funk,  to  wlio«e 
account  it  had  been  erroneously  deposited. 
in  violation  of  the  specific  instructions  gir- 
en  by  Mr.  Furry,  The  deposit  was  not,  in 
fact,  maile  by  Mrs.  Funk,  and  she  was  only 
entHIPd  to  have  deposited  to  her  credit  as 
much  of  the  proceeds  of  the  judgment  as 
were  releaaed  to  her  by  Mr,  Furry  through 
Mr.  Zebold. 

The  cause  is  therefore  reversed  and  re- 
manded, with  instructions  to  grant  a  new 
trial. 

Alt  the  Justices  concur. 
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}  Kan.  270,  173  Pac.  3 
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Tax  —  spcurlttes  out  of  slate. 

A  resident  of  this  stnte.  having  sold  a 
businees  in  Wyoming,  placed  the  procceilh 
■with  an  investment  company  in  Miaiouri, 
with  full  power  to  invetit  in  notes  and  mort- 
gages, record,  release,  collect,  and  reinvest; 
the  securities  being  at  all  times  in  tlie  pos- 
session of  the  agency,  the  profits  only  being 
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remitted  to  the  principal.  Held,  that  such 
Beeuritiea,  being  thus  dealt  with  for  a  num- 
lier  of  years,  acquired  a  business  situs  for 
the  purpoees  of  taxation  where  the  agency 
is  located,  and  are  not  taxable  at  the  resi- 
dence of  the  owner. 
For  other  oum,  see  Ttuces,  II.  in  Dig.  I~a2 


(Ju, 


8.   1918.) 


APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Miami  County 
in  favor  of  plaintiff  in  a  auit  to  enjoin  the 
assessment  of  certain  notea  and  mortgagi's. 
Affirmed. 

The   facte  are  stated  in  the   opinion. 
Mr.  K(trl  V.  Shawier  for  appellants. 


Note. —  The  decision  in  Book  v,  Miami 
CooNTv,  that  the  credits  in  question  were 
not  subject  to  taxation  in  Kansas,  the 
domicil  of  the  owner  involves  two  proposi- 
tions: (1)  That,  in  the  circumstAnces,  the 
credits  had  a  business  situs  in  Missouri 
for  purposes  of  property  taxation;  and  {'!] 
that,  having  such  a  business  siiur  io  an- 
other state,  they  were  not  taxable  at  the 
domicil  of  the  owner  in  Kansas.  The  first 
question,  namely,  as  to  when  credits  have 
a  "business  situs"  other  than  tbs  domicil 
of  the  owner  for  purposes  of  property  taxa- 
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tion,  is  treated  at  pages  923  et  seq.,  of  the 
note  to  Liverpool  *  L.  4  O.  Ins.  Co.  v. 
Board  of  Assessors,  L.R.A.I915C.  903,  on 
the  general  subject  of  the  situs,  as  between 
different  states  or  countries,  of  personal 
property  for  purposes  of  property  tasatiun. 
The  second  question,  namely,  whether  the 
fact  that  personal  property  has  a  situs  for 
taxation  elsewhere  will  relieve  it  from  taxa- 
tion in  the  state  of  the  owner's  domicil,  is 
considered  In  the  note  to  Com.  t.  West  India 
Oil  Ref.  Co.  36  L.R.A.<N.a)  299. 
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TtfeMTB.  Alphens  Idine  and  M.  A.  liane, 
for  appellee: 

Notes   secured  bj   mortgage   are  taxable 
at  the  place  of  residence  of  the  owner 
lees   thej   have   a   huBineas   aitua    at   si 
other  place,  when  they  are  taxable  at  that 

Kingman  County  t.  Leonard,  67  Kan. 
631,  34  L.R.A.  810,  S7  Am.  St.  Rep.  347, 
46  Pac.  060;  Mecartn^  v.  Caakey,  66  Kan. 
412,  71  Pac.  332;  JohnatHi  County  v.  Hewitt, 
76  Km.  816.  14  Li.R.A.(N.S.)  493,  03  Pac. 
181;  W.  W.  Kimball  Co.  v.  Shawnee  Conntv, 
99  Kan.  302,  L.RA.1017B.  1292,  161  Pac. 
644;  38  Cyc.  B30;  27  Am.  &  Eng.  Enc.  L«w, 
2d  ed.  eS6;  Matzenbangh  v.  People,  104  111. 
lOS,  88  Am.  St.  Rep.  134,  62  N.  E.  G46; 
Buck  V.  Miller,  147  Ind.  586.  37  L.R.A.  384, 
62  Am.  St.  Rep.  436,  45  N.  E.  847,  47  N.  E. 
8;  New  Orleana  t.  Stempel,  17S  U.  S.  300, 
44  L.  ed.  174,  20  Sup.  Ct.  Rep.  110;  People 
ex  rel.  Jefferson  T.  Smith,  88  N.  Y.  678; 
State  Assessors  v.  Comptoir  National  D*Eb- 
compte,  191  U.  S.  388,  48  L.  ed.  232,  24 
Sup.  Ct.  Rep.  100;  Bristol  t.  Washingtoi 
County,  177  U.  S.  133,  44  L.  ed.  701,  2( 
Sup.  Ct.  Rep.  585;  Buck  v.  Beach,  200 
U.  S.  302,  51  L.  ed.  1106,  27  Sup.  Ct.  Rep. 
712.  11  Ann.  Caa.  732. 

West,   J.,   delivered   the   opinion   of   the 

The  pliuQtiS,  a  resident  of  Miami  county, 
brought  this  suit  to  enjoin  the  aesessmpnt 
of  certain  notes  and  mortgages  owned  by 
him.  but  kept  in  Kansas  City,  Missouri. 
The  proceeds  of  a  business  sold  by  the 
plaintiff  in  Wyoming  were  forwarded  to 
the  Maxwell  Investment  Company  at  Kan- 
eaa  City.  Missouri,  and  later  a  power  of 
attorney  was  executed  by  the  terms  of 
which  the  company  was  authorized;  'To 
engage  for  me  in  my  behalf  in  the  invest- 
ment  of  all  funds  in  Its  hands  or  that  may 
come  into  ita  bands  belonging  to  me  in 
loaning  the  same  .on  notes  secured  by  first 
real  estate  mortgages  in  any  state  where 
it  ia  engaged  in  husinens  or  by  purchasing 
not«f>  secured  by  first  real  estate  mortgages, 
with  full  authority  to  take  aucb  notes  and 
mortgages  aud  to  assign  same  to  me  and 
to  keep  and  hold  all  such  notes  and  mort- 
ga;>es  and  to  ask,  demand,  sue  for,  collect, 
and  receipt  for  all  moneys  due  to  me  on 
any  note  now  or  hereafter  so  held,  with 
fnll  power  and  authority  to  release  any 
and  all  mortgagea  of  record  now  or  here- 
after held  when  same  shall  have  been  paid, 
and  to  reinvest  in  Its  discretion  any  and 
all  collectiona  In  manner  above  designated, 
aod  I  authorize  and  empower  my  agent 
and  attorney,  tie  Maxwell  Investment  Com- 
pany, to  hold  and  keep  for  my  use  all  of  the 
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securities  that  may  be  taken  for  reiuTeat- 
ment  of  funds  as  paid  In." 

The  terms  of  this  authority  were  fol- 
lowed; notes  and  mortgages  were  pur- 
chased; some  of  the  mortgages  being  on 
Oklahoma  lands,  some  in  Texas,  and  some 
in  Arkansas,  but  prot>abIy  none  in  Kansas. 
The  general  course  of  business  was  for  the 
Max  we  11  Investment  Company  to  select 
certain  mortgageH  written  to  itself,  charge 
them  up  to  the  plaintiff's  account,  placs 
them  in  a  package  in  a  box  in  a  safety 
deposit  vault;  the  notes  never  going  out  of 
th"?  office  of  tbe  investment  company.  Wben 
they  were  paid  off  the  company  released 
them;  the  proceeds  being  reinvested  for  the 
plaintiff,  the  entire  business  being  trans- 
acted by  the  company.  It  also  appears  that 
in  some  way  satisfactory  to  the  comptroller 
these  securities  were  regarded  as  assessed 
to  the  Maxwell  Investment  Company  as  a 
part  of  its  capital  and  surplus.  The  trial 
court  found  that  the  securities  attempted 
to  be  assessed  in  Miami  county  had  a  busi- 
ness situs  in  the  state  of  Missouri,  and  were 
not  properly  aaseflsable  in  Kansas. 

The  defendants  appeal,  and  contend  tbat 
the  rule  should  apply  that  personal  proper- 
ty foHowB  the  domicil  of  the  owner.  It  Is 
conceded  that  this  is  the  general  rule  ia 
regard  to  intangible  personal  property,  the 
situs  of  which  has  not  been  fixed  by  the 
legislature,  but  tbe  plaintiff  contends  that 
the  facta  in  this  case  present  an  exception 
and  bring  the  securities  in  controversy 
under  the  rule  that  such  property  is  aasesa- 
able  elsewhere  when  it  has  there  acquired  a 
business  situs.  Ordinary  tangible  personal 
property  may  easily  be  located  and  uaed 
in  another  sbite  so  as  to  effect  and  loealite 
a  business  situs.  Notes  and  mortgages 
are  sufficiently  practical  and  tangible  to 
become  tlie  subject  of  exclusively  local  busi- 
ness use,  and  that  such  property  may  ac- 
quire such  situs  is  recogniied  by  the  courts 
and  by  the  State  Tax  Commigsion.  Counsel 
for  the  plaintiff  quote  a  letter  sent  out  by 
the  Commission  under  the  date  of  December, 
1015,    containing    the    following   language: 

"Intangibles,  however,  may  acquire  what 
it  known  as  a  business  situs.  In  other 
words,  if  a  nonresident  of  Kansas  which 
sent  into  the  state  moneys  for  investment, 
and  these  moneys  were  administered  by  an 
agent,  or  an  attorney  in  fact,  who  exercised 
all  the  powers  of  ownership,  such  as  mak- 
ing the  investments  upon  his  own  election, 
collections  of  interest  and  principal,  satis- 
faction of  mortgages  of  record,  and  all  such 
powers  which  the  owner  has  the  rl^ht  to 
exercise,  merely  sending  to  the  real  owner 
in  another  state  income  from  time  to  time, 
then   the   Commission   has   held  that   such 
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property  has  a.  buBinese  aitni  in  the  st«te, 
and  is  taxalile  in  the  state.  Contrariwiae, 
property  of  the  kind  aent  to  another  atate 
under  ejtoctl;  Himilar  conditions  would  be 
nontaxable  in  Kansas,  although  the  owner 
lived  here,  but  the  buHlneaa  muat  be  trans- 
acted in  a  bona  tide  manner." 

Counsel  also  quote  from  the  revised  in- 
struetiona  sent  out  hy  the  Tax  Commia- 
aion  the  following:  "An  inveatmeDt  buai- 
neaa  may  be  so  conducted  as  to  give  riaa 
to  the  right  of  taxation  to  the  property 
involved  in  the  state  where  the  buainess  ia 
trajisRcted.  Such  aitua  ia  commonly  called 
a  'business  situs.'  This  means  simply  that 
if  a  person  in  one  state  sends  into  another 
state  moneys  to  be  bandied  by  an  agent 
an  attorney  in  fact,  who  baa  and  exercises 
all  the  powers  of  investment  which  the 
owner  has  and  would  exercise  were  he  in 
the  state  where  the  busineas  is  being  ti-ans- 
aetcd, — that  is  to  say,  who  in  vests  the 
money,  takes  and  records  mortgages,  col- 
lects the  notes  when  due,  releases  record 
obligations  and  reinvests  money  realized 
from  the  eollertion  of  auch  obligations,  and 
handles  the  business  exactly  as  the  owner 
would  handle  it,  transmitting  to  the  owner 
occasionally  amounts  of  income  as  a^preed 
upon, — then  such  property  would  have  a 
business  situs  in  the  state  where  the  busi- 
ness is  Ijeing  transacted  and  would  be  there 
taxable." 

In  Johnson  County  v.  Hewitt,  76  Kan. 
816,  14  Ij.lLA.(y.S.)  4t)3,  93  Pac.  181,  it 
was  said:  "Notes,  mortgages,  tax  sale  cer- 
tificatee,  and  the  like,  might  be  brought 
into  the  state  for  something  more  than  a 
temporary  purpose,  be  devoted  to  some  buai- 
neaa  use  here,  and  thus  became  incorpo- 
rated with  the  property  of  this  state  for 
revenue  purposes.  Such  a  situs  has  aptly 
been  termed  a  'business  situa'  "  76  Kan. 
822. 

Also:  "It  ia  not  necessary  to  determine 
precisely  what  facta  will  be  eutflcient  in 
every  case  U)  establish  an  independent  buai- 
nesa  situs  for  notes  and  mortgages,  but 
generally  the  elenieiit  of  aeparation  from 
the  domicil  of  the  owner  and  fairly  perma- 
nent attachment  to  some  foreign  locality 
ahould  appear,  together  with  aome  business 
uae  of  them,  or  some  power  of  managing, 
controlling,  or  dealing  with  them  in  a  busi- 
neas way."     76  Kan.   823. 

Tht  same  rule  i*  found  announced  in 
many  decisions: 

"It  we  look  to  the  decision  a  of  other 
states  we  And  t)M  frequent  ruling  that 
when  an  indebtedness  baa  taken  a  con- 
crete form  and  become  evidenced  by 
note,  bill,  mortgage,  or  fither  written  in- 
strument, and  that  written  instrument  evi- 
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dencing  the  indebtedness  is  left  within  the 
state  in  the  hands  of  an  agent  of  the  doo- 
reaident  owner,  to  be  by  him  used  for  the 
purpose  of  collection  and  depoait  or  rein- 
vee^ent  within  the  state,  its  taxable  situs 
is  in  the  state."  New  Orleans  v,  Stempel, 
175  U.  S.  309,  44  L.  ed.  174,  20  Sup.  Ct 
Hep.  110. 

"A  credit  which  cannot  be  r^arded  as 
situated  in  a  place  merely  because  the 
debtor  resides  there,  must  usually  be  con- 
sidered as  having  ita  aitua  where  it  is 
owned,  at  the  domicit  of  the  creditor.  The 
creditor,  however,  may  give  it  a  business 
situs  elsewhere,  as  where  he  places  it  in  the 
hands  of  an  agent  for  collection  or  renewal, 
wih  a  view  of  reloaning  the  money  and 
keeping  It  invested  as  a  permanent  busi- 
ness." Bristol  V.  Washington  County,  177 
U.  S.  133,  44  L.  ed.  701,  20  Sup.  Ct.  Kep. 
685. 

Also  State  Assessors  v.  Comptoir  '!Ca- 
tionsJ  D'Escompte,  191  U.  S.  38S,  48  L.  ed. 
232,  24  Sup.  Ct.  Ecp.  109;  Union  Refrig- 
erator Transit  Co.  v.  Kentucky.  199  U.  S. 
194,  60  L.  ed.  150,  26  Sup.  CL  Sep.  36, 
4  Ann.  Cas.  493;  Buck  v.  Beach,  206  U.  S. 
392,  51  L.  ed.  1108.  27  Sup.  Ct.  Rep.  712. 
11  Ann.  Cas.  732;  Buck  v.  Miller,  147  Ind. 
SB6,  37  L.R.A.  384,  62  Am.  St.  Rep.  436. 
45  N.  E.  647,  47  N.  E.  8;  38  Cjc.  830; 
27  Am.  &  Eng.  Ene.  Law,  2d  ed.  656: 
Goldgart  V.  People,  106  III.  25;  Matzen- 
baugh  V.  People,  194  111.  108,  SB  Am.  St. 
Rep.  134,  62  N.  E.  546;  People  ex  rel. 
Jefferson  v.  Smith,  88  N.  Y.  576;  Catlin 
V.  Hull,  21  Vt.  152. 

Undor  these  authorities  it  is  beyond  ques- 
tioD  that  if  the  plsintiff  lived  in  EJinsas 
City,  Missouri,  and  dealt  with  the  fund  in 
queetioii  in  the  aame  way,  through  an 
agency  at  Paola,  his  securities  would  be 
taxable  here.  The  controlling  principle  is 
no  less  plain  because  the  geography  of  the 
situation  is  reversed.  T^e  precuw  case 
before  us  (and  our  decision  goes  no  further) 
is  one  in  which  the  plaintiff,  a  resident  of 
this  state,  took  the  proceeds  of  a  busineas 
owned  by  him  in  another  state  and  placed 
them  as  a  aort  of  revolving  fund  with  an 
agency  in  a  third  state,  with  full  power  to 
invest  in  notes  and  mortgages,  record,  re- 
lease, collect,  and  reinvest;  the  securities 
1>eing  at  all  times  in  the  possession  of  the 
agency,  the  proflts  only  I>eing  remitted  to 
the  plaintiff.  This  course  of  dealing  for  a 
number  of  years  has  given  such  securities 
a  business  aitua  for  the  purposes  of  taxa- 
tion in  the  atato  where  the  agency  is 
located. 

Counsel  for  the  defendants  inquires 
whether,  on  the  facts  here  shown,  "a  resident 
of  Kansas  can  escape  his  obligations  to  the 
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mnnicipal  bodies,  ...  or  can  b^  this 
method  a  citizen  of  thig  stat«  shirk  hii 
obligations  sb  b  taxpayer,  and  tliereb;  Im- 
pose a  grsater  obK^tion  on  the  other  citi- 
zens living  around  hrm,  an  nojiist  and  an 
unequal   obligation." 

In  Fitiier  v.  Rush  County,  IB  Kan.  414, 
Horton,  Cb.  J.,  said:  "It  may  by  some  be 
considered  unjust  and  unequal  that  a  citi- 
zen of  this  state  gliould  be  allowed  to  poa- 
aess  notee  and  debts  in  another  state  fie- 
cured  by  mortgages,  and  not  pay  taxes  upon 
them  here.  .  .  .  Taxation  and  protectioB 
are  correlative  temie.  Protection  to  that 
portion  at  priqierty  not  taken  or  absorbed 
by  the  tax  is  tbe  conRideratioa  or  compensa-  | 
tion  for  all  legitimate  taxation.  Without 
this  protection,  or  some  benefit  to  be  re- 
turned therefor,  taxation  trouid  be  bat  an- 
other form  for  spoliation,  or  conSseation." 
19  Kan.  410. 

It  was  also  said  that  "the  power  of  taxa- 
tion, bowerer  vast  in  its  character  and 
searching  in  its  extent,  is  necessarily  tim- 1 


ited  to  subjects  within  the  jurisdiction  of 
the  state."     10  Kan.  410. 

In  deciding  Kingman  v.  Leonard,  67  Kan. 
631,  34  L.R.A.  810,  57  Am.  St.  Rep.  347.  48 
Pac.  960,  It  was  declared  that  "the  ground 
on  which  all  taxation  is  justified  is  that 
it  is  a  burden  necessarily  imposed  by  tbe 
sovereignty  in  order  to  enable  it  to  perfomi 
its  duty  in  protecting  persons  and  property, 
.  .  .  We  think  it  now  quite  well  settled 
that  cboses  in  an  action  belonging  to  a  lK>n< 
resident,  in  tbe  bands  of  a  managing  agent 
within  the  state,  are  taxable."    67  Kan,  334. 

In  McCartney  v.  Caskey,  88  Kan.  412,  71 
Pac.  832,  in  speakinf;  of  another  kind  of 
property,  It  was  said;  "An  owner  may 
separate  hie  certificates  from  himself,  at- 
tach them  to  Bome  locality  apart  from  his 
residence,  and  employ  them  there  in  such 
manner  as  to  effect  a  permanent  submission 
of  them  to  the  latter  jurisdiction."  M 
Kan,  414. 

The  result  reached  by  the  trial  court  was 
in  line  with  these  decisiona  and  ezpressions, 
and  the  jodgmetit  is  elBrmed. 
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SAUNDERS  COUNTY  NATIONAL  BANK. 

(—  Neb.  — ,  168  N.  W.  lOO.J 

BaDk  —  recmmmendfttlon  of  credit  ^ 
UabiUtr- 

When  a  bank  writes  a  jobber  that  a  third 
party  has  made  arrangements  with  it  to 
remit  in  payment  of  a  bill  of  goods  "upon 
arrival  of  the  goods,  subject  to  Inspection," 
and  the  letter  is  treated  as  a  "recommenda- 
tion" only,  and  the  goods  are  shipped  and 
delivered  to  the  third  party  without  ac- 
Itnowiedgmeot  of  receipt  of  the  letter  or 
notice  of  shipment,  within  a  reasonable 
time,  no  liability  for  payment  of  the  goods 
arises  against  the  bank. 
For  other  oute*,  tee   ffuomnty,  /.  in  Dig. 

1S2  N.  a. 


(Jul 


IS,  1918.) 


Haadnota  t^  MemssET,  Ch.  J. 

Note. — The  question  whether  the  recom- 
mendation of  another  as  a  proper  subject 
for  credit  is  a  groimd  of  liability  is  con- 
sidered in  the  notes  to  Hedin  t.  Minneapolis 
Mwlioal  t  Surgical  Institute,  SS  L.R.A.  *t 
page  421,  and  YateH  Center  Nat.  Bank  v. 
Allen,  L,H.A,iei5A,  100;  and  see  later  case. 
Farmers'  Sav,  Bank  v.  Jameson,  L,R,A. 
1016E,  3S2. 

L.R.A.19ieF. 


APPEIAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Sanndera  County 
in  favor  of  defendant  in  an  action  tnrou^t 
to  hold  it  liable  for  the  amount  of  a  bill  of 
goods  shipped  by  plaintiff  to  a  third  party, 
upon  receipt  of  a  letter  to  plaintiff  by  de- 
fendant, sent  at  tbe  reqneet  of  said  party. 
Affirmed. 

The  facts  are  stated  in  the  c^inion. 

Uessra.  Fanoett  A  Hockett,  £.  E. 
Placek  and  E.  S.  SctaleteUMln,  for  ap- 
pellant: 

Defendant's  letter  of  June  21,  Mil,  was  a 
binding  contract  between  tlie  parties. 

2  Elliott,  Contr.  g  1233;  Fullam  v. 
Adams,  37  Vt.  301. 

Defendant's  letter  of  June  21,  1911,  was 
an  original  promise,  and  it  was  in  duty 
bound  to  remit  when  the  plaintiff  had  fnl- 
fllled  its  part  of  tbe  agreement 

Nelson  V.  Boynton,  3  Met.  396,  37  Am. 
Dae.  148;  Stone  t.  Walker,  IS  Gray,  ei3: 
Qihbe  V.  Btanchard,  15  Mich.  2«2:  Baldwin 
V.  Hiers,  73  Ga.  73B:  Morris  v.  Osterhont, 
65  Mich.  262,  21  N.  W.  339;  2  Elliott,  Contr 
S  1232;  Clopper  v.  Poland,  IB  Neb.  69,  10 
N.  W.  638;  Treholm  v.  Ktocpper,  88  Neb. 
236,  129  N.  W.  436;  20  Cye.  167,  9  6: 
Palmer  v.  Witcherly,  15  Neb.  08,  17  N.  W. 
364;  Williams  v.  Auten,  02  Neb.  832,  87 
N.  W.  1061;  Lindsey  v.  Heaton,  27  Neb. 
862,  43  N.  W.  420. 

Delivery  of  the  goods  to  Iverion  by  the 
plaintiff  was  a  consideration  for  defendant'* 
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Carlita  V.  Danchy,  26  Neb.  337,  41  N.  W. 
1119;  Allen  v.  Chouteau.  102  Mo.  SOB,  U 
S.  W.  809;  Atchison  &  X.  B.  Co.  v.  Miller, 
16  Neb.  681,  21  K.  W.  431. 

The  prescribed  fonn  and  eonditions  of  ac- 
ceptance by  defendant  were  full;  complied 
with  by  plaintiff. 

1  Elliott,  Contr.  §  2fl. 

Mr.  F.  A.  Peterson  also  for  appellant. 

Mr.  Charles  H.  Slttnia  for  appellee. 

MorrlBsey,  Cb.  J.,  delivered  the  opinion 
of  the  court; 

Plaintiff  appeals  from  a  judgment  of  the 
district  court  for  Saunders  county  in  favor 
of  defendant.  A  jury  v&a  waived,  and  the 
caufte  tried  to  the  court  on  a  stipulatian 

Plaintiff  aa  a  manufacturer  and  jobber  of 
furniture,  with  its  principal  place  of  busi- 
nesB  at  Burlington,  lona.  Defendant  ia  in 
the  banking  buaineaa  at  Wahoo,  Nebraska. 
One  Iveraan  v/aa  desirous  of  purchasing 
A  bill  of  goods  from  plaintifl',  but  plaintiff 
would  not  extend  credit  to  Iverson.  Iver- 
son  had  on  deposit  with  defendant  $206. 
Ha  made  arrangements  with  defendant  to 
borrow  enough  to  bring  his  deposit  up  to 
$262.32,  the  amount  of  the  bUi  of  good*, 
and  defendant,  at  his  solicitation,  wrote 
plaintiff  aa  follows: 

Saunders  County  National  Bank. 
Wahoo,  Nebraska,  June  21,  1911. 
Oiittenden  Eastntan  Co., 

Burlington,  Iowa. 
Gentlemen ; — 

Mr.  G.  S.  iTcreon,  of  this  city,  has  made 
arrangements  with  us  to  remit  to  you  tho 
sum  of  $262.32  upon  arrival  of  goods,  sub- 
ject i«  inspection  as  listed  on  your  memo- 
randum dated  April  S,  1911,  addressed  to 
Morrow  A  Iverson,  Dalton,  Neb. 
Yours  truly, 

J.  J.  Johnson,  Cashier. 
Upon  receipt  of  this  letter  plaintiff 
shipped  the  goods  to  Iverson,  but  did  i 
acknowledge  receipt  of  defendant'e  letter, 
notify  it  of  the  sbipment  of  the  goods.  Sep- 
tember  2Ist  following,  plaintiff  drew  a  sight 
draft  on  Iverson  through  defendant  bank 
for  $267.01.  No  letter  accompanied  the 
drat,  nor  was  there  anything  to  indicate 
that  this  draft  was  an  account  of  the  goods 
mentioned  in  defendant's  letter  of  June  2lBt. 
Iverson  had  no  money  on  deposit  with  de- 
fendant at  that  time,  and  the  draft  was  dia- 
honored.  October  3d,  plaintiff  wrote  de- 
fendant, enclosing  statement  of  Iverson's 
account,  eiplaiaing  that  tlieyhad  not  there- 
tofore called  defendant's  attention  to  it,  be- 
cause its  letter  of  June  21st  had  been  mis. 


laid,  but  elating  that  tlie  shipment  had  been 
made,  relying  upon  detendont'e  letter.  De- 
fendant replied  that  they  supposed  the  Iver- 
son account  had  been  closed  long  ago,  as 
plaintiff  had  allowed  more  than  three 
months  to  go  by  without  acknowledging  re- 
ceipt of  the  letter,  or  giving  notice  that 
the  goods  had  been  shipped;  that  iTeraon 
had  withdrawn  hie  d^Kieit,  and  defendant 
denied  liability.  Other  letters  were  ex- 
changed in  one  of  which  plaintiff  said: 
We  extended  this  man  a  credit  of  $267.!)! 
purely  upon  the  recommendation  of  the 
cashier  of  your  bank.  It  is  true  that  legal- 
ly the  letter  you  wrote  us  was  not  a  guar- 
anty, but  in  every  other  sense  erf  the  word 

Plaintiff  complains  that  the  jndgnaent  is 
>t  BUBtained  by  the  evidence,  and  ia  con- 
trary to  law.  Iverson  had  part  of  the  fund 
necessary  to  pay  for  this  hill  of  goods,  on 
deposit  with  defendant,  and  bod  arranged 
to  borrow  the  necessary  balance.  Defend- 
ant stated  the  situation  correctly  when  it 
wrote  that  Iverson  had  made  arrangements 
to  remit  upon  arrival  of  the  goods,  subject 
to  inspection.  The  letter  could  not  be  con- 
strued to  mean  that  the  bank  was  aeeuming 
personal  liabiUtgr  for  the  debt,  nor  eoold  it 
be  expected  to  hold  indefinitely  the  fund 
provided  to  pay  for  the  goods,  without  any 
notice  of  the  acceptance  of  the  offer  or  the 
shipment  of  the  goods.  Impliedly,  at  least, 
this  letter  called  for  an  immediate  aocept- 
It  was  not  made.  The  account  was 
permitted  to  run  beyoDd  the  time  usual  in 
business  transactitms,  before  the  bank  was 
notified  that  any  aetiou  whatever  had  been 
taken,  relying  upon  its  letter. 

It  is  argued  that  shipment  of  the  goods 
was  a  sufficient  acceptance,  hut  the  ahip- 
ment  was  made  without  the  knowledge  of 
the  bank,  and  without  notice  to  it.  The  ac- 
count was  charged  not  to  the  bank,  but  to 
Iverson,  and  the  draft  was  drawn  for  a 
greater  amount  than  that  which  defendant 
indicated  it  would  honor.  Finally,  plaintifl 
states  in  its  correspondence  that  bo  l^al 
liability  exists.  This  statement  may  have 
no  bearing,  other  than  to  show  the  con- 
Btruction  placed  upon  the  correspcmdence 
by  tiie  parties;  that,  originally,  both  par- 
ties gave  it  the  construction  now  insisted 
upon  by  defendant.  Tlie  ctHiduct  of  plain- 
tiff showB  that  it  did  not  r^atd  defendant 
as  primarily  liable  for  the  debt,  but  re- 
garded its  letter  as  "a  recommendation." 

The  judgment  of  the  district  court  is 
amply  suBtained  by  the  evidence,  and  is  af- 
firmed. 


Hamer,  J.,  not  sitting. 
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FRED  L.  STEVENS,  PW.  in  Err., 

V. 
HERMAN  VENEMA. 

(—  Mich.  — .  168  N.  W.  531.) 

BIIIb  and  TtotM  —  bonft  flde  purchaser 
—  aoUo*  of  fraud. 

1.  One  bujing  oomnercial  paper  tron  a 
corp<»'fttion  after  haadling  thoiuandB  ol  dol- 
l&ra'  worth  al  it  and  knowiog  of  trouble 
in  collection*  is  chargeable  with  notice  of 
an;  fraud  which  may  have  been  pcrpclrati^d 
in  securing  the  paper. 

For  other  cases,  tee  BiUs  and  Votes,  T.  h, 

2,  t»  Dig.  ISe  If.  8. 

Same  —  frand  —  presamptloii. 

2.  Incorporating  a  detachable  promiaaory 
note  in  an  elaborate  and  ineHniouBl;  en- 
ticing order  for  merchandiae  wliieh  is  print- 
ed in  fine  type,  witL  bbnlci  for  Hignatures 
in  several  p^cea,  la  pieaumptivaly  fraudu- 
lent. 

for  other  aa*e»,  see  Evidence,  II.  e,  7,  tn 

Dig.  1-52  X.  S. 
AKcrntlon  of  Instruments  —  dctacbing 

note  from  contract. 

3.  Detaching  from  a  conditional  order  for 
mercbandiBe  a  note  incorporated  therein  is 
an  alteration  of  the  inBtrument  wliich 
avoids  it  in  the  handa  of  the  payae  and  pur- 
ohsBer  with  notice,  although  the  oontract 
authorises  its  detachment. 

For  otIieT  viuei,  see   ^.Iteration   of  Inatru- 
mentg,  II.  b,  in  Dig.  1S2  N.  8. 

(Jnly  IB,  1918.) 

ERROR  to  the  Circuit  Conrt  for  Kent 
County  to  review  a  judgment  in  favor 
of  defendant  fn  an  aetion  on  a  promiseory 
note.     Affirmed, 

The  facta  are  stated   in  the  opinion. 
Mr.  WUUam  J.  Olllett  for  plaintiff  in 

Meeart.  Wicka,  Fuller,  a  Starr,  for  de- 
fendant in   error. 

Plaintiff  did  not  make  even  a  prima 
facie  showing  of  the  exeeution  and  de- 
livery of  the  alleged  note,  and  until  such 
showing  was  made  there  was  no  note  and 
no  evidence  whaterer  to  form  a  basis  for 
the  compariaon  of  aignatures   by  the  jury. 

Tiffany,  Juatiee'a  Quide,  10th  ed.  g  698; 
New  York  Iron  Mine  v.  Citizen's  Bank, 
44  Mich.  344,  0  N.  W.  823,  2  Mor.  Min. 
Rep.  ITl;  Apache  Oounty  v.  Barth.  177 
U.  S.  5S8.  44  L.  ed.  878,  20  Sup.  Ct.  Rep. 
718;  Brown  v.  Tonrtelotte,  24  Colo.  204, 
80  Pac.   IBB;    Shepherd    v.   Hoyce,   71   111. 

Note.  ^  A*  to  what  circumatances  are 
BUfTicient  to  put  a  purchaser  of  negotiable 
paper  on  inquiry,  see  annotation  following 
this  c*-e,  post,  1148,  and  references  therein 
to  annotations  on  related  questions. 

L.R.A.1918F. 


App.  321;  Fudge  v.  Marqaell,  lfl4  Ind. 
447,  72  y.  E,  5«5,  rehearing  denied  IM 
Ind.  454,  73  N.  E.  R9S;  Richardson  v. 
Fellner,  9  Okla.  ais,  60  Pac.  270;  Sears  v. 
Daly,  43  Or.  346,  73  Pac.  6;  Ri^  v.  First 
Nat.  Bank,  —  Mis*  — ,  3S  So.  411;  Simp- 
V.  Davis,  119  Masa.  269,  20  Am.  Rep. 
324;  Hills  v.  Bank  of  United  States,  11 
Wheat.  431,  6  L.  ed.  512;  Huddlestou  v. 
Coyie,  21  I«.  Ann.  148;  Matteson  v. 
Morris,  40  Mich.  52:  N'elaon  t.  Dutton,  fil 
Mich.  416,  16  N.  W.  791;  Vinton  v.  Perk. 
14  Mich.  287;  Mynning  v.  Detroit,  L.  ft 
N.  R.  Co.  64  Mich'  93,  8  Am.  St.  Rep.  804, 
31  N.  W.  147. 

There  was  a  material  alteration  of  the 
original  instmaent  by  reason  of  which 
plaintiff  1b  not  entitled  to  maintain  this 
aetion. 

Richardson  v.  Pellner,  9  Okla.  613,  60 
Pac,  270;  Bothwell  v.  Schweitier,  84  Neb. 
271.  22  L.R.A.(N.S.)  266,  133  Am,  St. 
Rep.  623,  120  N.  W.  1129;  Bigelovr,  Bills 
*  Notes,  Bd  ed.  p.  2-21;  Wait  v.  Pomerov, 
20  Mich.  425,  i  Am.  Rep.  395;  Toledo 
Scale  Co.  v.  Gogo.  186  Mich.  442,  152  N. 
W.  1046,  Ann,  Cas.  1917E,  601;  First  Nat. 
Bank  v.  Carter,  138  Mich.  421,  101  N.  W. 
585 ;  Mace  v.  Kennedy,  68  Mich.  400,  36 
N.  W.  187;  Sutton  v.  Beckwlth,  68  Mich. 
310,  13  Am.  St.  Rep.  344,  36  N.  W.  79; 
Stevens  v.  Pearson,  138  Minn.  72,  163  N. 
W.  769;  Gibbs  V.  Linabury,  22  Mich.  479, 
7  Am.  Rep.  675;  Anderson  v.  Walter,  34 
Mich.  113;  First  Nat  Bank  v.  Deal,  66 
Mich.  692,  22  N.  W.  53;  Beard  v.  Hill, 
131  Mich.  246,  90  N.  ^V'.  1065;  Hulett  v. 
Marine  Sav.  Bank,  143  Mich.  219,  4 
L.R.A.(N.8.)  1042,  106  N.  W.  879. 

Sleere,  J.,  delivered  the  opinion  of  the 

This  case  was  begnn  and  first  tried  in  a 
justice  court  of  Kent  county,  where  de- 
fendant had  verdict  and  judgment,  from 
which  plaintiff  took  an  appeal  to  the  cir- 

The  justice's  return  shows  that  plain- 
tiff declared  orally  upon  all  the  common 
counts  in  assumpsit,  and  especially  upon 
a  certain  promissory  note.  Defendant  filed 
a  written  plea  with  notice  of  special  de- 
fense and  affidavit  denying  execution  of  the 
alleged  note,  the  special  defenses  of  which 
notice  was  given  being  as  follows; 

"(1)  Defendant  denies  that  he  signed, 
executed,  or  delivered  the  alleged  promis- 
sory note  on  which  the  claim  herein  !a 
based,  or  that  he  signed,  exeDuted,  or  de- 
livered any  promissory  note  on  which  the 
claim  herein  is  based,  or  that  he  signed, 
executed,  or  deliiered  any  promissory  note 

"(2)  That  the    paper    which    defaidant 
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■ctuaUy  did  sign  haa  been  materially  a\- 
tored  bf  the  Duaald-Richard  Compaoy,  or 
t^  pUintiS,  or  by  aome  other  persons,  and 
that  it  is  therefore  void. 

"(3)  That  defendant  was  induced  to 
sign  the  paper  which  he  did  sign  through 
the  fraud  and  miarepresentatioQ  of  an 
agent  of  the  Donald-Richard  Company,  of 
lonik  City,  Iowa. 

"H)  That  pUintilT  is  not  a  bona  fide 
holder  for  value  of  the  alleged  note,  and 
that  he  had  notice  and  knowledge  of  all 
the  circumetances  hereinbefor«  set  forth 
before  the  said  plaintiS  took  the  said  al- 
leged note. 

"(5)  That  the  paper  signed  by  this  de- 
fendant was  a  contract,  and  not  a  ne- 
gotiable instrument,  and  that  plaint  i£F 
does  not  claim  to  hold  the  same  by  assign- 
ment; wherefore  plaintiff  has  not  shown 
any  right  to  maintain  any  action  on  said 
contract." 

Upon  trial  of  the  case  in  circuit  court 
defendant  introduced  no  testimony,  but  at 
conclusion  of  plaintiff's  testimony,  moved 
for  a  directed  verdict  in  his  favor,  which 
was  granted  and  judgment  rendered 
thereon. 

Plaintiff's  assignments  of  error  are  di- 
rected to  the  rulings  of  the  court  upon 
questions  of  law  which  center  to  and  re- 
sulted in  the  charge  directing  a  verdict  for 
defendant.  At  conclusion  of  the  brief 
charge  directing  a  verdict  because  "no 
question  of  fact  will  be  left  to  you  for 
your  consideration"  the  court  said,  in 
answer  to  inquiry  by  plaintiff's  counsel  if 
the  stenographer  had  taken  down  the 
motion,  "Oh  yes;  he  took  it  in  detail,  and 
I  directed  the  verdict  upon  all  the  grounds 
he  presented."  Ihe  grounds  presented  ran 
through  the  argument  of  counsel,  the 
material  points  niadc  and  grounds  urged 
for  a  directed  verdict  being  that  there  was 
no  competent  proof  of  execution  of  the 
note  in  question  by  defendant,  that  the 
note  claimed  to  have  lieen  executed  by  htm 
and  denied  under  oath,  if  signed  at  all, 
was  a  part  of  a  conditional  onlcr  or  agree- 
ment, and  its  detachment  for  separate  use 
as  negotiable  paper  constituted  a  plain 
alteration  of  the  agreement,  rendering  it 
void  as  a  promissory  note.  The  detached 
note  reads  as  follows; 

Iowa  City,  Iowa,  March  29,  1916. 
For  value  received,  the  undersigned 
promises  to  pay  at  Iowa  City,  Iowa,  to  the 
order  of  Donald-Richard  Company,  $148  as 
follows:  $37  three  months  after  date,  $37 
five  months  after  date,  $37  seven  months 
after  date,  $37  nine  months  after  date. 
Nonpayment  of  any  instalment  for  more 
than    thirty    days    after   maturity    readers 
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remaining    instaJments     due    at     boUet^ 

[Signed]   Herman  Venema, 

P.  0.  Grand  Rapids,  Michigan. 

Indorsed:  "May  31,  1916.  Donald- 
Richard  Company,  M.  H.  Taylor." 

Defendant  was  engaged  in  the  grocery 
buainest  at  Grand  Rapids,  Michigan,  awl 
on  March  29,  1016,  a  saleamaa  of  the 
DonaU-Richard  Company,  of  Iowa  City. 
Iowa,  procured  from  him  a  a(»-caIM 
"order"  for  some  of  its  goods,  consisting 
of  perfumery  and  toilet  articles,  to  whirli 
plaintiff  claims  was  attached  the  not«  in 
question  which  he  aim  signed,  and  which 
he  denies. 

The  lengthy  "order,"  or  "paper,"  whidi 
defendant  admitted  signing  is  of  the  same 
character  and  appareatly,  so  far  as  de- 
scribed and  quoted  from,  of  like  form  as 
that  used  by  the  Donald-Richard  Company 
in  Stevens  t.  Pearson,  138  Minn.  72,  163 
K.  W.  169,  of  which  the  court  there  said: 
"The  whole  framework  of  the  docunient 
presented  to  defendant  to  sign  was  mani- 
festly designed  to  enable  agents  to  perpe- 
trate the  very  fraud  which  Eussey  in  fact 
committed.  The  contract  is  long,  oa  a 
large  yellow  sheet,  and  in  fine  print.  Con- 
spicuous at  the  start  is  this  'special 
agreement'  of  the  seller:  "We  herebyagrre 
to  buy  back  at  tJie  purchase  price  all  of 
the  goods  in  this  order  remaining  on  hand 
at  the  termination  of  this  agreement,  if 
purchaser  so  desires.'  .  .  .  Just  above 
the  'perforation'  in  fine  print  is  thi- 
language,  'The  attached  note  is  tendered 
in  settlement  of  tliis  order  and  the  com- 
pany is  authorized  to  detach  same  when 
this  order  is  approved  and  shipped.'  The 
places  intended  for  signatures  are  suck  as 
to  confuse." 

We  are  not  favored  with  the  original 
document  in  this  case,  but  aside  from  the 
physical  features  of  color  of  paper  and 
size  of  type  that  descriptioa  is  applicable. 
This  "order"  is  headed:  "Donald-Richard 
Co.,  Incorporated,  Chicago,  111..  General 
Of&ce  and  Laboratory  at  Iowa  City,  Iowa, 
s^d    Winnipeg,    Canada.      Special    Agree- 

The  subjert  is  Introduced  by  the  follow- 
ing attractive  provision :  "We  hereby 
agree  to  buy  back  at  the  purchase  price 
all  of  the  goods  in  this  order  remaining  on 
hand  at  the  termination  of  this  agree- 
ment, if  the  purchaser  so  desires,  and  if 
net  pro&ts  are  less  than  SO  per  cent  each 
year  for  two  years,  will  pay  the  difference 
in  cash,  provided  purchaser  has  kept  the 
goods  tastefully  displayed  for  aale  in  his 
store,  used  the  advertising  systan  as  pro' 
vlded  on  the  reverie  side  hereof,  made  pay- 
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inent*  aa  agncd,  and  iised  reiiaoiiabU  iill-  ■ 
gence  in  promoting  th«  B»i«  of  the  goods."  I 

A  TU'ietj'  of  proviiiona  follonr,  such  as 
warranty  of  the  goodi  as  to  quality,  pni- 
viBJcm  for  ezohange  of  good*,  notice  that . 
its  ogeats  are  "aoliettlng  Bklaamen,"  whose  ' 
ordera  are  anbject  to  "^prava]  or  disap- 
proval kt  laboratory,"  terms  of  diaoount, 
etc.  A  sentence  provides  that  "privileges 
hrrein  granted  arc  cMiditional  on  pur- 
chaser cMuplyiag  with  all  the  conditioiu 
oS  this  order." 

Another  sentcaee  states  that  "the  at- 
tached note  is-  tiadercd  in  settlenieat  of 
this  order,  and  the  compaiiy  is  authorized 
to  detach  same  when  thia  ordar  is  ap- 
proved and  shipped." 

Above  this  sentence  appears;  "Owner 
of  store,  Herman  Venema.  SaJesnan,  H. 
E.  Collins.  Order  signed  by  Hennan 
Veneraa." 

A  provision  appears  written  aeroM  the 
face  of  the  paper  that  "the  eompMiy  will 
fiend  its  bond  to  Kent  State  Bank  of  Grand 
Kapids,  Michigan,  in  the  sum  of  this  order 
to  protect  the  purchaser  in  all  of  the  con- 
ditions of  this  tale.  Ship  with  this  order 
t9  wortfi  of  free  goods  to  apply  on  freight 
charge.  Ship  with  this  older  one-half 
gross  empty  bottles  free." 

On  June  2S,  1918,  defendant  wrote  Vox 
Donald-Richard  Company:  "Baving  tried 
my  beat  to  sell  aome  of  your  goode,  and 
failing  to  do  so,  I  wish  to  return  the 
fifoodB  as  your  aaleimau  said  I  oould  when 
I  bought  the  good*.  I  think  I  must  have 
sold  about  91^0  or  92  worth  of  these 
goods.  Am  very  much  disappointed. 
Please  let  me  know  how  to  send  them  or 
if  I  can  leave  tbem  in  Qrand  Rapidg, 
Michigan,   some  place." 

On  .Tune  30,  1616,  the  companjr  replied 
reminding  him  the  "terms  and  conditions" 
under  which  the  goods  were  shipped  to 
him  were  "a  very  fair  and  just  purchMing 
method;"  that  "your  order  provides  that 
you  are  to  send  in  a  list  of  nunea  for 
advertising  to  be  sent  out  direct  to  us. 
This  you  have  not  done,"  etc.,  and  con- 
cluding: *^s  ware-  Obliged  to  diswust 
your  note  some  time  ago  aa  we  have  to 
raise  cash  funds.  It  is  not  now  our  prop- 
erty and  we  are  not  in  a  position  to  com- 
ply with  your  request  to  take  the  goods 
off  your  hands  at  this  tine." 

The  order  in  1*1s  record  contains  no  pro- 
vision relative  to  sending  a  Itst  of  names 
for  adt'crtising.  although  it  may  have  been 
embodied  in  the  "advertising  Kystem  as 
providrtl  on  the  reverse  side  hereof," 
wliii-h  we  are  not  furnished. 

On  Ot-tober  31,  ISlf),  this  action  was 
beftun.  The  salesroao  who  procured  the 
order  was  not  produced.    The  only  witness 
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eaOsd  was  defendant,  for  cross-esamiu^ion 
under  the  statute  \  shown  the  ordei 
(exhibit  A)  he  replied,  "I  have  seen  the 
order,  and  it  is  my  signature."  Shown 
the  note  { exhibit  B )  in  question  he  re- 
plied, "That  is  not  my  signature;  .  .  . 
I  will  swear  that  I  Bevtr  signed  a  note  to 
my  knowledge."  Told  to  compare  Uwt 
s^nature  wicli  the  one  on  the  other  paper 
he  said,  "It  looks  like  it."  Cross-exaiained 
farther  he  dented  knowing  exhibit  A  was 
attached  to  exhibit  B  when  he  signed  in 
the  three  places,  and  said  in  part:  "I 
signed  my  name  in  three  places  on  the  or- 
der, but  did  not  see  that  theT«  was  any- 
thing attached  to  it.  ...  I  will  swear 
I  did  not  sign  a  note.  .  .  .  That  is  not 
my  signature.  ...  I  reeelved  all  the 
goods  mentioned  in  the  order  aad  still 
have  thm." 

No  other  witnesses  were  ewom.  Hia 
counsel  then  produced  and  offered  in  evi- 
dence the  depositions  of  plaintiff,  Fred  L. 
Stevens,  and  M.  H.  Taylor,  both  of  Iowa 
City,  Iowa,  taken  on  notice  before  a  jus- 
tice of  the  peace  of  that  city.  Neither 
knew  anything  of  what  occurred  when  the 
order  was  taken  in  Grand  Rapids,  or  oould 
identify  exhibits  A  and  B  back  of  their 
receipt  by  mail  in  Iowa  City.  As  their  dep- 
ositions were  resd  objections  were  made 
to  th«r  identification  and  the  adniaiioa 
of  those  papers  in  evidence  on  their  testi- 
mony. M.  H.  Taylor,  who  figured  promi- 
nenUy  in  the  records  of  Harrison  r.  Orier, 
—  Mich.  — ,  186  N.  W.  B.M,  cited  in  I.OTe- 
land  V.  Bump,  —  Mich.  — ,  166  N.  W.  B5S, 
testified  that  he  was  assistant  manager  of 
the  Dwi  aid -Richard  Company  and  identi- 
fied exhibits  A  (the  note)  and  B  (the 
order)  as  having  been  received  through 
the  mail  from  one  of  its  salesmen :  that 
exhibit  A  was  attached  to  exhibit  B  whoi 
received  and  he  accepted  the  order;  that  he 
detached  the  note,  indorsed  it  for  the  com- 
pany, and  delivered  it  to  plaintiff,  on  May 
91,  1916,  who  paid  BO  per  cent  of  the  face 
value  for  it.  Plaintiff  testified  that  he  was 
a  practising  attorney,  interested  in  bank- 
ing and  investments,  had  lived  in  Iowa 
City  twenty  years,  and  had  known  the 
Donald-Richard  Company  for  five  years  or 
more;  that  he  had  taken  many  thousand  ■ 
dollars  of  its  paper  sinee  February,  1D15; 
knew  there  was  eeme  litigation  over  col- 
lection of  the  paper  it  lud  taken  from  its 
various  customers,  and  had  giten  deposi- 
tions similar  to  those  he  was  then  giving 
twenty  or  twen^-five  times  since  February, 
1915;  that  he  bought  the  note  in  question 
which  was  delivered  to  him  by  Taylor  on 
May  31,  1916.  prior  to  nhlch  time  he 
knew  of  no  defense  or  claira  defendant 
might    have    against    the    Donftld-Richard 
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Comptttiy,  and  be  had  esereited  his  optic 
in  declftiing  aU  remaining  instalmmts 
doe;  tbat  the  note  bore  evidence  of  biring 
been  detached  from  Home  other  paper,  but 
Mr.  Taylor  did  not  show  him  the  contract 
betneen  defendant  and  the  company,  and 
did  Dot  know  whether  the  latter  had  ful- 
filled on  its  part.  In  Stevens  v.  Pearson, 
supra,  decided  by  the  supreme  court  of 
Minnesota  July  20,  1917,  in  which  plain- 
tiff's depoaitions  are  stated  to  have  boen 
t«k«a  October  3,  ISle,  about  a  month  be- 
fore this  Buit  was  begun,  his  knowied^  of 
and  relation*  with  the  Dona  Id -Richard 
Company  are  taken  note  of  and  discussed. 
We  are  well  satisfied  in  this  ca«e,  as  there 
held,  tbat  "the  evidence  presents  facts 
abundantly  sufiicient  to  put  plaintiff  od  in- 
quiry and  to  charge  him  with  notice  of 
the  fraud  perpetrated  on  defendant."  He 
procuring  of  defendant's  signatura  to  a 
promissory  note  made  a  part  of  an  elab- 
orate and  ingeniously  enticing  so-called 
''order"  for  merchandise,  prepared  on  a 
pritited  form  so  as  to  be  signed  in  several 
places,  was  presumptively  deceptive  and 
fraudulent,  and  when  so  shown  shifts  the 
burden  of  proof  to  the  party  claiming 
under  it  chargeable  with  notice.  The 
natural  inference  to  he  drawn  from  in- 
corporating a  detachable  promissory  note 
in  such  an  instrument  in  a  transaction  of 
tUs  nature  is  a  purpose  to  deceive. 

Beyond  this,  the  order,  or  "special 
agreement,"  was  a  conditional  order.  The 
note,  though  out  of  harmony,  was  made  a 
part  of  it.  When  detached  it  to<^  an  in- 
dependent character  and  increased  value  as 
ne^tiable  paper,  and  as  a  whole  changed 
the  contract  or  conditional  agreement  of 
which  the  party  who  prepared  and  used 
that  form  of  order  made  it  a  part.  The 
device  for  procuriufi:  negotiable  paper  by 
cunningly  inserting  it  as  an  obscured  part 
of  an  ordM*  for  merchandise,  but  easily  de- 
tached, is  not  new.  In  the  early  case  of 
Wait  Y.  Pomeroy,    20    Mich.    425,   4   Am. 


Rep.  306,  it  was  held  t^at  the  deatructitm 
of  a  memorandum  written  under  ajidqaal- 
ifying  the  obligationa  of  a  promiaaory  note 
invalidated  it.  In  the  reoent  caae  of  Toledo 
Scale  Co.  v.  Q«go,  186  Mich.  442,  152  S'. 
W.  104S,  Ann.  Cas.  1917E,  601,  where  the 
subject  it  fully  discusaed  in  an  opinion  by 
Justice  Knhn,  it  was  hdd  that  where  a 
conditional  contract  for  the  sale  of  a  set 
of  computing  scales  was  so  drafted  that  a 
portion  of  the  instrument  ugned  could 
readily  be  detached  from  the  "^"■''■'^'■■'1 
and,  standing  al(»te,  would  constitute  a 
promiseory  note,  detaching  such  nagotiable 
part  of  the  inBtnunent  operated  as  an 
alteration  of  the  contract  and  avoided  the 
same  in  the  hands  of  the  original  payee, 
which  would  be  equally  tme  if  in  the 
hands  of  a  party  chained  with  knowledge. 

To  snstain  the  validity  of  this  detached 
note,  dependence  is  placed  upon  the  pro- 
vision in  the  order  "that  the  company  is 
authorised  to  detach  the  same  iihtai  thiv 
order  is  approved  snd  shipped."  Hiis 
sentence  appeare  in  the  ixder  just  above 
the  perforation  for  detaching  the  Dot«  ttnd 
below  the  signature  in  the  order.  Such 
expedient  only  empbaaisee  the  sinister  pur- 
pose of  the  cwnbination.  In  Toledo  Scale 
Co.  T.  Gogo,  supra,  it  appears  from  the 
original  record  that  an  unsucoeesful  at- 
tempt was  made  to  validate  the  note  for 
detachment  by  two  provisions,  in  separate 
places,  one  stating,  "Tou  are  authorized  to 
date  above-mentioned  note  at  such  time  as 
you  may  elect  to  insert  such  date  either 
prior  to  or  after  the  execution  of  such 
note,"  and  the  other,  nearer  the  close  of 
the  instrument,  that  "the  signing  and  de- 
livering of  instalment  note  shall  not  bo 
deenied  nor  considered  a  payment  or  waiver 
ny  term,  provision,  or  condition  of  this 
contract." 

We  regard  the  decision  in  tbat  case  as 
well  in  point  and  controlling  hera.  The 
judgment  is  affirmed. 
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IlI.—tJonUhiMd. 

ft.  Poatdatod  tOieOm,  ItBS. 
I.  DtUeof  9lr*nng f»r salt*,  IISB. 
m.  DeaUng  wUh  agent,  IISS. 
n.  fiMoIvsnov  or  small  mmina  »f 

ptHirr  partiea,    llitB. 
*.  BefectK,   Kraaurea,   etc.,    1 ISS. 
p.  Miacelluneoua,   11B7. 

I.  Introductton. 

This  note  is  sapplemeiita)  to  the  notes 
to  Mee  V.  Carlson,  29  L.B.A.(N.S.)  361, 
and  McPherrin  v.  Tittle,  44  L.B.A.(N.8.) 
396,  where  the  earlier  oasea  are  collected. 

For  tbe  question  whether  the  fact  that 
a  draft  or  check  ig  payable  to  the  order 
of  a  bank  is  suiBcieiit  to  put  it  upon  in- 
quiry as  to  right  or  title  of  holder,  see 
the  note  in  L.R.A.1915B,  287;  for  notice 
imported  to  holders  by  commercial  pa- 
per payable  to  a  public  body  or  officer 
thereof,  see  the  note  in  L.R.A.1915B, 
725;  for  failure  of  executory  considera- 
tion for  bill  or  note  as  affecting  pur- 
chaser with  knowledge  of  the  character 
of  the  consideration,  see  the  notes  to 
Flood  V.  Petry,  46  L.R.A.(N.S.)  662,  and 
to  Producers'  Nat.  Bank  v,  Elrod,  ute, 
1016. 

As  to  the  right  of  one  who  takes  com- 
mercial paper  of  corporation  in  payment 
of  or  security  for  an  individual  debt  of 
an  officer,  see  the  notes  to  Kenyon  Real- 
ty Co.  V.  National  Deposit  Bank,  31 
L.R.A.(N".S.)  164,  and  to  Bumham  Loan 
&  Invest.  Co,  T,  Sethman,  post,  1158. 

This  note  does  not  include  cases  where 
the  notice  is  actual.  Cases  of  checks 
drawn  on  government  depositaries  are 
exclnded. 

Some  general  matters  may  be  here  re- 
ferred to. 

When  an  inquiry  would  not  have  dis- 
closed the  facts,  the  purchaser  is  not 
required  to  make  it.  Morehead  v.  Harris 
(1916)  121  Ark.  634,  182  S.  W.  521. 

Notice,  to  affect  the  holder  of  a  draft, 
must  exist  at  the  time  he  aequires  the 
paper  (Mt.  Vernon  Nat.  Bank  v.  Kel- 
ling-Karel  Co.  (1914)  189  m  App.  375) ; 
and  subsequent  notice  is  immaterial  (El- 
more County  Bank  v.  Avant  (1914)  189 
Ala.  418,  66  So.  509). 

The  fact  that  a  note  was  made  in  one 
state  and  offered  for  sale  before  ma- 
turity in  another  is  not  in  any  sense  a 
badge  of  fraud  or  ground  of  snspicion. 
Bison  State  Bank  v.  BilHngton  (1915) 
142  C.  C.  A.  522,  228  Ted.  116. 

One  who  never  had  possession  of  a 
promissory  note  cannot  claim  the  rights 
of  an  innocent  purchaser.  Green  v.  Ed- 
dings  (1914)  —  Tex.  Civ.  App.  — ,  167 
S.  W.  196. 
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Where  notes  are  issued  in  a  series, 
each  note  reciting  that  the  failure  to 
pay  one  shall  mature  all,  the  purehasar 
of  the  series  after  the  matority  of  one 
of  them  pnrchaees  at)  after  maturity. 
National  State  Bank  v.  RicketU  (1912) 

—  Tar.  Civ,  App.  — ,  152  S.  W.  648, 
One  who  purchases  a  draft  before  its 

acceptance,  in  the  ordinary  course  of 
business,  in  good  faith,  for  value,  is  as 
clearly  a  holder  for  value  as  if  he  had 
purchased  the  draft  after  acceptance. 
Mt.  Yenon  Nat.  Bank  v.  KftUing-Kar^ 
Co.  (Bl.)  supra. 

"Where  a  promissory  note  payable  'to 
the  order  of  A  or  B'  is  indorsed  by  A 
only,  to  one  who  takes  it  in  good  faith, 
for  value,  and  without  any  notice  of 
inflnnity  in  the  instrument  or  defect  in 
the  title,  the  indorsee  is  a  holder  in  dne 
course,  under  the  provisions  of  the  Ne- 
gotiable Instruments  Law,"  Voria  v, 
Schoonover  (1914)  91  Kao.  530,  5B' 
L.R.A.(N.S.)  1097,  138  Pac.  607. 

Under     the     Negotiable    Instmmente 

Law  the  pi:yee  may  become  a  holder  of 

the  paper  in   dne  course,     Redfleld  v. 

Wells  (1918)  —  Idalut.  — ,  ITS  Pac.  640. 

li.  General  princtptea. 

Supplementing  note  in  44  L.B.A.(N.S.) 
397. 

Under  the  Negotiable  Instraments 
Law,  to  put  a  purchaser  of  negotiable 
paper  on  inquiry  there  nraat  be  bad 
faith.  Sample  v.  Tennessee  Valley  Bank 
(1917)  —  Ala.  —,  76  So,  936;  Ellis  v. 
First  Nat.  Bank  (1918)  ~  Arir.  — ,  172 
Pac  281 ;  Bank  of  Montreal  v.  Beecher, 
133  BOnn.  81,  167  N.  W.  1070. 

The  same  rule  obtains  in  Texas.  First 
Nat.  Bank  v.  Chapman  (1914)  —  ToK. 
Civ.  App.  — ,  164  S.  W.  900;  Daniel  v. 
Spaeth  (1914)  ~  Te*.  Civ.  App,  — , 
168  S,  W,  509;  Forster  v,  Enid,  0.  &  W. 
R.  Co.  (1915)  —  Tei.  Civ.  App.  — ,  176 
S.  W,  788. 

A  charge  that,  to  justify  a  finding  of 
bad  faith,  circumstances  must  be  sach 
as  to  show  "wilful  neglect"  or  sueh 
gross  carelessness  as  fairly  tends  to  the 
conclusion  of  bad  faith,  is  in  harmony 
with  the  statute  the  purpose  of  which 
is  to  uphold  honest  and  fair  business 
transactions  with  commercial  paper,  but 
not  to  afford  a  refuge  for  fraud.  Farm- 
ers' &  M.  State  Bank  v.  Shaffer  (1914) 

—  Iowa,  — ,  147  N.  W.  851. 

Mere  suspicion  is  not  enough.  Pratt 
V.  Rounds  (1914)  160  Ky.  358, 169  8.  W. 
848;  Citizens  Trust  &  O,  Co,  v.  Hays 
(1915)  167  Ky,  560,  180  S,  W.  811; 
Central  Bank  v.  Lyda  (1917)  —  Ho. 
App.  ~,  191  S.  W.  245  (obiter) ;  Daria 
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T.  CUrk  (U14)  85  N.  J.  L.  6S6,  00  Atl.' 
303;  Interboro  Brewing  Co.  v.  Doyle 
<1916)  165  App.  Div.  646,  151  H.  T. 
Supp.  225;  OUner  v.  Goldenbei^  (1915) 
168  App.  Div.  874,  154  N.  Y.  Supp.  612; 
City  Bank  v.  Bryan  (1913)  72  W.  Va. 
29,  78  8.  E.  400;  Pope  v.  Beauchamp 
(1913)  —  Tat  Civ.  App.  — ,  169  S.  W. 
867. 

Snspieion,  or  the  knowledge  of  clr- 
oumstances  which  would  excite  aach 
suspioion  in  the  mind  of  a  prudent  man, 
will  not  put  the  purchaser  of  o^otiable 
paper  on  inquiry.  Citizens'  Sav.  Bank 
V.  Laadis  (1013)  57  OkU.  530;  Security 
Trust  &  Sftv.  Bank  t.  Oleiehmann  (1915) 
50  Okla.  441,  L.R.A.1915F,  1208,  150 
Pac.  908. 

(The  same  rule  was  in  force  in  Okla- 
homa prior  to  the  adoption  of  the  Ne- 
gotiable Instruments  Iiaw.  Voria  t. 
Birdaall  (1917)  —  OUft.  — ,  162  Pac. 
951.) 

It  is  reversible  error  to  charge  the 
jury  to  the  effect  that  persons  foi  whom 
notes  were  negotiated  would  be  put  on 
inquiry  if  they  had  notice  of  any  facta 
or  eireumstances  which  ought  to  have 
put  a  reasonably  pmdent'man  upon  in- 
quiry, and  if,  had  they  made  such  in- 
quiry, they  would  have  discovered  the 
fraud  in  question,  or  the  facts  and  cir- 
cumstances constituting  the  same. 
Smathers  v.  Tosawav  Hotel  Co.  (1913) 
162  N.  0.  346,  78  S.  E.  224. 

Negligence  or  suspicious  circumstances 
are  not  sufficient  to  defeat  the  right  of 
aation  of  the  indorsee.  Fleshman  v. 
Bibb  (1916)  118  Va.  582,  88  S.  E.  64. 

It  is  "the  settled  rule  in  favor  of 
holders  for  value  before  maturity,  adopt- 
ed by  the  Federal  courts,  that  actual 
knowledge  or  wilful  abstention  from  in- 
quiry, where  inquiry  would  have  dis- 
closed the  inflnnity,  is  essential,  and  that 
mere  negligence,  or  a  failure  to  inquire 
where  a  reasonably  prudent  man  would 
have  inquired,  will  not  suffice."  Brent 
V.  Simpson  (1916)  151  C.  C.  A.  301,  238 
F«d.  285. 

It  is  not  enough  to  impeach  the  good 
faith  of  the  purchaser  that  he  may  have 
been  negligent,  or  may  have  failed  to 
take  precautions  that  a  prudent  man 
would  have  taken.  His  rights  are  to  be 
measured  by  the  simple  test  of  honesty 
and  good  faith,  not  by  mere  speculation 
as  to  his  diligence  or  negliReiice.  Citi- 
zens' Bank  v.  Lirapright  (1916)  H3  Wash. 
301,  160  Pae.  1046;  National  City  Bank 
V.  Shelton  Electric  Co.  (1917)  96  Wash. 
74,  164  Pae.  933. 

But  before  the  Negotiable  Instrtunents 
Law  of  1913,  in  Indiana,  became  effec- 
L.R.A.1918F. 


tive,  it  was  held  that  "whatever  the  Uw 
may  he  elaewhece  it  ia  well  settled  in 
this  state  that  one  who  purchases  such 
a  note  with  knowledge  of  f«els  or  cir- 
oumstanaea  which  would  r&ise  a  ans- 
pic  ion  of  defecta  or  defeases  in  the 
mind  of  a  man  of  ordinary  prudence  will 
be  charged  with  notiee  of  all  facta  which 
a  reasonable  inquiry  would  have  dis- 
closed." Boxell  V.  Bright  Nat.  Bank 
(1916)  —  Ind.  — ,  112  N.  E.  3. 

As  to  Georgia,  see  Fidelity  Trust 
Co.  V.  Mays  (1914)  142  Oa.  821,  S3  S. 
E.  961,  infra,  UL  e. 

HI.  Apptleatum. 

a.  In  general^ 

Supplementing  note  in  44  L.B.A,{K.S.) 

p.  398. 

i      The    fact   that   at    the   time  plaintiff 

I  bought  the  note  in  question,  he  bought 


support  an  inference  of  bad  faith. 
Sample  v.  Tennessee  Valley  Bank  (1917) 
—  Ala.  — .  76  So.  936. 

The  fact  that  the  purchaser  gives  the 
acceptor  the  right  to  inspect  goods  for 
the  price  of  which  the  draft  is  drawn 
does  not  prove  notice  or  knowledge  on 
the  part  of  the  purchaser  of  any  in- 
firmity in  the  draft.  Mt.  Vernon  Nat. 
Back  V.  Kelling  Karel  Co.  (1914)  189 
m.  App.  376. 

Where  the  question  of  bad  faith  was 
submitted  to  the  jury  in  a  case  where 
an  employee,  having  forged  drafts  on 
his  employer,  deposited  them  in  a  bank, 
it  was  held  that  it  was  not  error  to  omit 
to  instruct  the  Jury  that  if  the  circum- 
stauces  were  snapieiaus,  the  bank  was 
put  upon  notice  and  was  charged  with 
the  duty  of  inquiry;  the  statute  dis- 
tinctly provides  to  the  contrary,  and  is 
in  harmony  with  the  former  rule.  Post- 
al Teleg.-Cable  Co.  v.  Citizens'  Nat  Bank 
(1916)  143  C.  C.  A.  601,  228  Fed.  601 
(New  Jersey). 

The  purchase  by  a  corporation  from 
its  president  of  paper  payable  to  his 
order,  where  the  corporation  is  repre- 
sented in  the  transaction  by  other  per- 
sons, does  not  charge  the  corporatioa 
with  the  knowledge  of  its  president. 
Reed  v.  West  Loaa  &  T.  Co.  (1918)  ~ 
Oa.  App.  — ,  95  S.  E.  1002, 

Purchasing  from  the  maker  indorsed 
paper  before  maturity  raises  no  pre- 
sumption that  the  paper  has  been  paid. 
Howell  V.  Commercial  Nat.  Bank  (1913) 
40  App.  D.  0.  370. 

That  a  note  was  not  indorsed  by  the 
seller,   and   that    the   buyer   took   it  in 
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part  on  aoeoimt  of  a  prior  indebtedneaa, 
and  for  the  other  part  irave,  at  the 
seller's  request  a  cheek  to  the  order  of 
the  maker,  did  not  show  that  he  was 
Dot  a  holder  in  dne  eonrse.  A.  B.  HcBee 
Co.  V.  Shoemaker  (1916)  174  App.  DiT. 
291,  160  K.  T.  Snpp.  251. 

But  the  rule  is  established  in  Texas 
(not  under  the  Negotiable  Instramente 
Law)  that  where  one  acquires  negotiable 
paper  from  the  maker  thereof  whieh 
bears  the  indorsement  is  blank  of  the 
payee,  the  note  is  not  acquired  in  dne 
eourse  of  trade,  and  sneh  person  ia  not 
a  bona  fide  holder,  but  is  eabject  to  all 
equities.  Southern  Coounereial  &  Sav, 
Bank  v.  Combs  (1918)  —  Tax.  Civ.  App. 
~,  203  S.  W.  1169. 

Indorsements  of  payments  upon  a  note 
on  the  day  of  its  date  do  not  put  the 
purchaser  on  notice.  Bnrdeil  v.  Nere- 
son  (1915)  28  Idaho,  129,  152  Pae.  &76. 

Thus,  knowledge  afforded  by  mere 
indonements  of  partial  payments  on  a 
n^otiable  note  as  of  the  date  of  its 
issue,  some  of  them  being  made  by  per- 
sons not  parties  to  the  note,  does  not 
make  the  purchase  of  the  note  amount 
to  bad  faith.  Bland  v.  Fidelity  Trust 
Co.  (1916)  71  ria.  499,  L.Bji..l916F, 
209,  71  So.  630. 

For  indorsement  of  payment  on  bill 
or  note  as  material  alteration,  see  the 
notes  in  46  L.R.A-(N.S.)  1043,  and 
L.B.A.1916P,  215. 


Supplementing  note  in  44  L.R.A. 
(N.S.)  400.  See  also  29  L.B.A.(N.S.) 
373. 

That  the  purchaser  bad  bought  thou- 
sands of  dollars'  worth  of  the  maker's 
paper  within  a  recent  time,  and  knew 
that  in  a  number  of  the  cases  there  had 
been  litigation,  and  that  the  note  bore 
evidence  of  having  been  detached  from 
another  paper,  put  him  on  inquiry  as  to 
fraud  on  the  part  of  the  payee.  Sxrv- 
ENS  V.  Yeneua,  ante,  1145. 

In  an  earlier  case  by  the  same  plaintiff 
upon  paper  of  the  same  maker,  Stevens 
v.  Pearson  (1917)  138  Miim.  72,  163 
N.  W.  769,  referred  to  in  Stevens  v. 
Temsma,  the  court  states:  "Plaintiff 
was  a  lawyer  of  many  years'  experience. 
He  had  taken  thousands  of  dollars' 
worth  of  these  notes  before.  He  knew 
they  were  detached  from  contraote.  The 
taking  of  these  notes  was  regular  busi' 
ness  with  him,  and  as  they  were  col- 
lected, the  proceeds  were  deposited  in 
a  special  fund,  and  this  fund  he  used  to 
take  over  more  notes.  He  left  the 
L.K.A.lfliaF. 


notes  in  the  bands  of  the  eonq)any*s  at- 
torney for  collection.  There  had  been 
a  considerable  number  of  suite.  The 
company  paid  all  expense  of  collection 
and  of  the  litigation  inciAent  to  it." 

But  it  has  been  held  that  the  facts 
that  a  bank  knew,  when  taking  paper 
as  collateral  security  from  its  customer, 
that  BQch  customer  in  its  bu^ness  took 
a  great  many  ootes,  and  that  tu  the  case 
of  a  few  former  notes  taken  by  it 
as  security  from  the  same  customer  the 
defense  of  fraud  was  also  put  up,  does 
not  put  the  bank  on  inquiry.  Union  In- 
vest. Co.  V.  Grimson  (1916)  9  AlberU 
L.  R.  554,  27  D.  K  R.  208.  But  com- 
pare Vaughan  v.  Schneider  (IBIS)  — 
Alberta,  —,  24  West.  L.  B.  313,  U  D. 
L.  R.  290,  infra,  o. 

c.  Overdue  iiUerett, 

Supplementing  note  in  44  L.B.A.  401. 

That  the  purchaser  of  a  note  is  not  put 
on  inquiry  by  the  fact  that  interest  on 
it  was  overdue  was  probably  held  in 
Higby  V.  Bahrenfuss  (1917)  —  Iowa,  — , 
163  N.  W.  247,  where  wo  are  probably 
to  understand  that  Che  purchaser  knew 
that  the  interest  was  overdae. 

Bad  faith  on  the  part  of  one  who  took 
a  note  as  collateral  security  is  not 
shown  by  the  fact  that  an  instalment  of 
interest  was, some  six  months  overdue, 
that  relations  between  the  indorsee  and 
indorser  were  intimate  and  friendly, 
that  the  indorser  had  apparently  "other 
property  sufficient  to  satisfy  the  note," 
that  there  were  serious  basiness  differ- 
ences between  the  indorser  and  the 
maker,  and  that  the  indorser  had  credi- 
ted a  certain  amount  of  interest  on  the 
note  which  the  maker  claimed  to  be  a 
loan.  Shultz  v.  Crewdson  (1917)  95 
Wash.  266, 163  Pac.  734. 

But  where  the  indorsee  was  an  ex- 
perienced banker  and  knew  that  the  note 
of  the  same  payee  had  been  defended  on 
the  ground  of  fraud,  and  that  the  in- 
terest on  the  note  was  over  two  years 
in  arreat^  when  it  was  bought,  the 
court  came  to  the  conclusion  that  he 
bad  not  testified  truthfully  in  regard  to 
his  knowledge  of  the  matter,  and  had 
failed  to  show  that  he  was  a  holder  in 
dne  course.  Vaughan  v.  Sclmeider  (Al- 
berta) supra. 

It  has  been  held  tn  Texas  that  where 
a  note  is  purchased  when  there  is  over- 
due interest,  the  maker  can  plead  his 
defense  to  the  claim  for  overdue  inter- 
est against  the  indorser  the  same  as 
agninst  the  original  payee.  Tuke  v. 
Feagin  (1915)  —  T«L  Civ.  App.  — ,  181 
S.  W.  805. 
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Where  a  note  stipulated  that  tlie  non- 
payment of  interest  when  du«  sliould, 
at  the  option  of  the  holder,  mainre  the 
note,  and  after  the  interest  became  due 
and  the  option  had  not  been  exercised 
the  note  was  sold,  it  was  held  that  the 
purchaser  waa  in  possession  of  facts 
which  should  have  led  him  t«  a  knowl- 
edge that,  by  agreement,  the  time  for 
payment  of  interest  had  been  waived; 
bat  whether  ths  court  deemed  that  this 
was  so  by  reason  of  the  facts  stated,  or 
whether  it  intended  to  refer  to  other 
facts,  does  not  appear.  CoSer  v.  Beverly 
(1915)  —  Tax.  Civ.  App.  —  184  S.  W. 
608. 

In  Qeorgia,  where  there  was  a  conflict 
as  to  whether  or  not  the  purchaser  of  a 
note  took  it  after  an  instalment  of  in- 
terest was  overdue  and  the  note  was  in- 
dorsed without  recourse,  it  was  held  that 
these  and  some  other  facts  were  suffi- 
cient to  sustain  a  verdict  for  the  makers 
of  the  note  against  the  purchaser,  under 
the  Georgia  statute  providing  that  "any 
circumstances  which  would  place  a  pm- 
dent  man  upon  his  guard,  in  purchasing 
negotiable  paper,  shall  be  sufficient  to 
constitute  notice  to  a  purchaser  of  such 
paper  before  it  is  due."  Fidelity  Trust 
Co.  V.  Mays  (1914)  142  Ga.  821,  83  S. 
£.  961. 


Supplementing  notes  in  29  L-R-A. 
(N.S.)  380,  and  44  L.R.A.(N.S.)  402. 

For  failure  of  executory  consideration 
for  bill  or  note  as  affecting  purchaser 
with  knowledge  of  the  character  of  the 
consideration,  see  the  notes  to  Flood  v. 
Petry,  46  L.R.A{N.S.)  862,  and  to  Pro- 
ducers' Nat.  Bank  v.  Elrod,  ante,  1016. 

In  Little  v.  Arkansas  Nat.  Bank 
(1914)  113  Ark.  72,  167  S.  W.  75,  it 
was  held  that  the  jury  were  prop- 
erly instructed  to  the  e^ect  that  when 
notes  BTB  oSercd  for  sale  bj'  the  payee 
before  they  are  due,  the  party  to  whom 
they  are  offered  is  not  required  to  inves- 
tigate as  to  the  consideration,  and  has 
the  right  to  assume  that  they  are  legal 
and  valid  obligations  of  the  Darty  exe- 
cuting the  notes  unless  he  has  notice 
or  knowledge  to  the  contrary. 

Where  the  purchaser  of  a  note  knew 
that  it  was  made  to  pay  for  certain  stock 
food  which  was  subject  to  the  act  of 
Congress  as  to  food  and  drugs,  it  was 
held  that  there  was  sufficient  to  go  to  the 
jury  to  enable  them  to  hold  that  he  was 
not  an  innocent  purchaser  of  the  note. 
Bright  Nat.  Bank  v.  Hartman  (1915) 
L.B.A.1918F. 


61  lad.  App.  440,  109  N.  E.  846,  (de- 
cided before  the  Negotiable  InstrumontB 
Law). 

Where  the  president  of  the  discount- 
ing bank,  at  the  time  he  discounted  the 
note  in  suit,  knew  that  the  not«  was 
given  for  stock  in  a  mere  swindling  con- 
cern which  was  financially  insolvent,  and 
five  days  before  he  discounted  it  for 
his  bank  he  was  appointed  receiver  of 
the  said  corporation,  it  was  held  that  the 
jury  properly  found  that  the  burden  of 
showing  that  the  note  was  taken  in  good 
faith,  for  value,  with  no  notice  of  any 
infirmity,  had  not  been  sastained.  Har- 
ford Nat.  Bank  v.  Gardner  (1916)  157 
N.  T.  Supp.  849. 

Where  the  president  of  a  concern  for 
the  stock  of  which  the  notes  in  question 
were  given  said  to  one  of  the  plaintiffs 
in  the  presence  of  the  maker,  "We  could 
turn  you  his  note,"  and  the  maker  then 
said,  "you  don't  turn  any  notes  over, 
because  I  haven't  got  any  stock,  amd  I 
am  getting  a  little  sore  on  this  institu- 
tion anyhow,  and  I  don't  propose  to  pay 
them,"  it  was  held  that  the  jury  were 
justified  in  finding  that  this  was  suffi- 
cient to  pnt  the  plaintiffs  who  subse- 
quently purchased  ths  notes,  on  inquiry. 
Barnard  v.  Tidrick  (1915)  35  S.  D.  403, 
152  N.  W.  690. 

But  that  the  bank  which  acquired  a 
note  knew  that  it  was  given  for  stock 
in  another  bank  whose  reserve  was 
somewhat  low  did  not  put  that  bank  on 
inquiry.  Citizens'  Trust  &  Sav.  Bank 
V.  Empey  (1914)  34  S.  D.  361, 148  N.  W- 
606  (decided  before  the  N^otiable  In- 
struments Law  went  into  effect). 

And  a  note  for  commission  on  a  sale 
of  corporate  stock,  given  by  the  pur- 
chaser of  the  stock  to  the  agent  who 
made  the  sale,  is  not  void  ab  initio,  and 
notice  of  such  consideration  to  the  pur- 
chaser of  the  note  does  not  make  him 
other  than  an  innocent  purchaser. 
Scheffsl  V.  Smith  (1914)  —  Tex.  Civ. 
App.  — ,  169  S.  W.  1131. 

And  the  recital  in  a  note  that  it  waa 
one  of  a  series  of  notes  given  for  stock 
in  a  certain  company  did  not  put  the 
purchaser  on  inquiry  as  to  any  represen- 
tations made  by  the  payee  of  the  notes 
at  the  time  they  were  given.  Commer- 
cial Guaranty  State  Bank  v.  Crews 
(1915)  —  Tex.  Civ.  App.  — ,  196  S.  W. 
901. 

e.  Irtdorttement  vHthovt  recoHrat. 

Supplementing  notes  in  29  L.R.A. 
(N.S.)  378,  and  44  L.R.A.  402. 

In  general,  the  fact  that  negotiable 
paper    is    indorsed    "without    recourse" 
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tloes  not  pttt  the  pnrehaBcr  on  inquiry. 
Morehead  v.  Harris  (1010)  121  Ark. 
fl84,  182  B.  W.  521;  Jndy  v.  Warae 
(1013)  54  iBd.  App.  92,  102  N.  E.  360, 
Terersing  on  rehearing  (1913)  —  Ind. 
App.  — ,  100  N.  E.  483;  Colvert  ▼.  Har- 
rington (1016)  61  iBd.  App.,  608,  112  N. 
E.  249  (before  Negotiable  Instrumenta 
I>aw);  Higby  v.  Bahrenfnss  (1917)  — 
low*,  — ,  163  N.  W.  247;  Hayden,  Clin- 
ton Nat.  Bank  v.  Dixon  (1916)  9  Alborte, 
L.  R.  303,  26  D.  L.  B.  604. 

B'lt   see,   under  the   Georgia   statute, 

Fidelitv  Trust  Co.  y.  Mays    (1914)  142 

Oa.  821,  83  S.  E.  961,  supra,  c. 

/.   Wiirda   iitditmtlng   repreaentative   or 

fiduciary  character. 

Supplementing  note  in  44  L.R.A. 
(N.H.)  403.  See  also  29  L.R.A.(N.8.) 
366. 

A  note  signed  "A,  adminiatntor  of 
estate  of  B,"  does  not  pat  the  purchaser 
of  the  note  on  inquiry  for  the  purpose 
of  finding  out  whether  the  note  is  a 
personal  obligation  of  A,  or  an  ohliga- 
tion  of  A  as  admtnislrator  of  B.  Stubbs 
V.  Fourth  Nat.  Bank  (1013)  12  Chk  App. 
539,  77  «.  E.  893. 

"Where  a  promissory  note  payable  to 
the  order  of  named  persons,  and  ez> 
ecuted  in  the  name  of  a  corporation  by 
its  seCLttary  and  treasurer,  had  indorsed 
thereon  the  names  of  certain  persons 
other  than  the  payees,  after  whose  names 
■were  added  the  worda  'majority  stock- 
holders,' these  words  were  mere  deacrip- 
lio  personarum,  and  did  not  alter  the 
imjiort  of  the  indorsement  of  the  in- 
dividuals so  described."  Nor  was  the  in- 
dorsement sufficient  to  put  the  taker  on 
notice  of  any  defense  on  the  port  of 
certain  of  the  indorsers  that  they  did 
not  indorse  for  the  purpose  of  render- 
ing themselves  liable,  but  for  other  par- 
poses.  Winnebago  Nat.  Bank  v.  Wood- 
Un  (1916)  145  Oa.  239,  88  S.  E.  973. 

f/.  BepuUiHon  or  Inuineea  of  tndaraer.  ' 

Supplementing  notes  in  29  L.R.A. 
(N.R.)  373,  and  44  L.R.A.(N.8.)  403.      ; 

Proof  of  the  general  bad  reputation  of 
the  payee  is  admissible  as  a  circumstance  , 
on  the  issue  of  the  allied  good-faith 
purchase  of  a  note.  First  Nat.  Bank  t. 
Chapman  (1914)  —  T6X.  Civ.  App.  — , 
164  S.  W.  900. 

Where  it  was  shown  that  a  concern 
was  in  the  business  of  selling  worthless 
jewelry,  and  that  it  sold  most  of  the 
paper  received  for  the  jewelry  sold  by 
it  to  the  plaintiff,  whose  manager  showed 
a  considerable  familiarity  with  the  busi- 
ness methods  of  the  jewelry  seller,  it 
I..E.A.1918F.  73 


!  was  fartd  that  there  was  atiffloient  evi- 
dence for  the  imry  to  find  that  the  plain- 
tiff was  not  an  innocent  purchaser  for 
vahie.  Metropolitan  Diseoaat  Co.  t. 
Fondren  (1916)  121  Ark.  250,  180  8. 
W.  976. 

ft.  Maker  a  atraiiger  to  purchaaer. 

See  note  in  44  L.R.A.(N.S.)  404. 
i.  Corporation  or  partnership  paper. 

Supplementing  notes  in  29  L.R.A. 
(N.S.)  356,  359,  and  44  L.R.A.(N.S.) 
404. 

As  to  right  of  one  who  takes  oommer- 
eial  fvpts  at  corporation  in  payment  of 
or  security  for  an  individnal  debt  of  an 
officer,  see  the  note  to  Kenyon  Realty 
Co.  T.  National  Deposit  Bank,  31  L.B.A. 
(N.S.)  169,  and  to  Bnmfaam  Loan  ft  In- 
vest, Co.  T.  Sethman,  post,  1158. 

Where  the  act  of  a  corporation  in  is- 
suing its  note  was  absolutely  void,  and 
the  puTohaser  of  the  note,  liavii^  rea- 
son to  inquire,  made  an  inquiry  of  the 
president  of  the  corporation,  it  was 
held  that  bo  assumed  the  risk  of  the 
preMdent's  statement  being  traei  and,  it 
not  being  true,  he  was  not  protected. 
Ropnhlioan  Art  Printery  v.  David  (1016) 
173  App.  Div.  726,  159  H.  Y.  Supp.  1010, 

In  Routh  Side  State  Bank  v.  Fox 
River  DistilUng  Co.  (1915)  194  HI  App. 
655,  it  w«K  held  that  "where  commercial 
paper,  both  when  presented  for  discount 
and  when  discounted,  is  in  the  posses- 
sion of  the  maker  or  payee,  the  in- 
doTser  for  discount  is  charged  with 
notice  that  an  indorsement  [of  a  corpora- 
tion] not  appearing  thereon  when  pre- 
sented for  discount,  but  appearing  when 
discounted,  was  for  accommodation 
only;  especially  where  there  is  evidence 
that  such  indorsement  waa  procured  for 
the  express  purpose  of  inducing  the  ac- 
ceptance of  such  paper  for  discount;" 
and  is  "also  charged  with  notice  that 
such  indorsement  of  such  corporation  is 
ultra  vires,  as  being  an  act  not  within 
the  scope  of  the  ordinary  bnsioesa  of 
auch  corporation.'' 

Ill  Standard  Bank  v.  McCulloutrh 
(1915)  8  Alberta  L.  Rep.  320,  25  D. 
L.  R.  813,  it  was  held  that  one  taking 
a  note  from  a  corporation  payee  must 
show  that  the  indorsement  was  that  of 
the  payee. 

A  note  payable  to  the  order  of  a  cor- 
poration and  indorsed  by  its  officer,  who 
is  secretary  and  treasurer,  is  sufficiently 
transferred,  in  the  absence  of  notice  by 
the  indorscr  that  the  officer  signing  had 
not  authority  to  make  the  transfer. 
Stubbs  V.  Fourth  Nat.  Bank  (1013)  12 
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Oa.  App.  639,  77  S.  E.  S03,  whan  th« 
facts  are  not  fully  reported. 

Where  a  corporation  check  to  the 
order  of  another  corporatioii  was  de- 
livered to  the  latter  by  its  debtor,  a 
third  person,  the  payee  was  not  put  on 
inquiry.  National  Invest.  &  Secur.  Co. 
V.  Corey  (1916)  222  Haas.  453,  111  N. 
E.  357. 

In  Colonial  Fur  Ranching  Co.  v.  First 
Nat.  Bank  (1917)  227  Mass.  12,  116 
>f.  E.  731,  a  hank  (defendant)  which 
received  from  a  corporation  in  payment 
of  the  tatter's  note  which  the  bank  held 
for  collection  a  certified  check  of  an- 
other corporation  on  a  truat  ooiapauy, 
payable  to  the  bank,  was  held  not  to  bo 
chargeable  with  notice,  although  the 
check  was  made  by  the  treasurer  of  the 
drawer,  who  was  also  the  treasurer  of 
the  maker  of  the  note,  and  was  second- 
arily liable  as  an  iudorser  on  that  note. 
The  court  pointed  out  that  the  primary 
debtor  was  the  maker  of  the  note,  and 
not  the  treasurer,  who  was  only  second- 
arily liable. 

Where  the  employee  of  a  corporation, 
having  authority  to  indorse  the  name  of 
its  treasurer  on  the  back  of  checks  for 
collection  in  a  certain  bank,  did  indorse 
such  checks  with  the  name  of  its  treas- 
urer, and  afterwards  indorsed  the  checks 
in  her  own  individual  name,  and  sold 
them  to  purchasers  in  good  faith  and 
for  value,  who  deposited  them  in  the  de- 
fendant's bank,  which  collected  the 
checks  and  paid  out  the  proceeds  on  the 
order  of  its  depositors,  the  original 
payee  of  the  cheeks  could  not  collect 
the  amount  from  such  defendant  bank. 
Standard  Steam  Specialty  Co,  v.  Com 
Exch.  Bank  (1914)  163  App.  Div.  496, 
148  K.  Y.  Supp.  549. 

It  was  held  in  Luden  v.  Enterprise 
Lumber  Co.  (1916)  146  Qa.  284,  L.K.A. 
1917C,  485,  91  S.  E.  102,  under  the  Geor- 
gia Statute  that  a  promissory  note  with- 
out consideration,  executed  in  the  name 
of  a  corporation  by  one  of  its  officers, 
and  payable  to  such  officer  individually, 
is  void  as  against  the  corporation,  and 
that  a  holder  of  such  note  takes  it  with 
notice,  although  it  was  taken  from  an 
indorsee  as  security  for  a  debt. 

But  where  a  note  made  payable  to  a 
corporation  was  indorsed  by  its  presi- 
dent to  A,  who  indorsed  it  to  the  plain- 
tiff, and  A  was  the  vice-president  and 
treasurer  of  the  corporation  at  the  time, 
but  the  plaintiff  did  not  know  it,  there 
was  nothing  to  put  the  plaintiff  on  in- 
quiry. StoUer  V.  Keichgott  (1915)  156 
W.  Y.  Snpp.  561. 
L.R.A1018P. 


PsrtBArablp  p«p*T. 

Wh^  a  note  was  signed  by  a  part- 
ner, payable  to  his  order,  and  bore  th« 
indorsement  of  himself  and  his  firm,  it 
waa  held  that  these  features  were  sufii- 
Qtent  to  put  a  bank  taking  the  note 
from  him  on  inquiry.  Clement  Nat. 
Bank  v.  Connolly  (1914)  83  Vt  55,  90 
Atl.  7&4  (before  the  operation  in  Ver- 
mont of  the  Negotiable  Instrum^iia 
Law). 

It  is  incumbent  upon  the  payee  of  a 
copartnership  check,  handed  to  him  by 
one  of  the  partners  with  iustmetions  to 
apply  it  upon  such  partner's  personal 
indebtedness,  to  make  inquiry  as  to  the 
authority  of  the  partner  to  use  the  se- 
curity for  his  individual  benefit.  Red- 
field  v.  Wells  (1918)  —  Idaho.  — ,  173 
Pac.  640. 

But  the  fact  that  one  partner,  dis- 
counting a  firm  note  to  a  bank,  placed 
the  proceeds  on  deposit  with  the  bank 
to  hta  own  individual  credit,  did  not 
require  the  jury  to  And  that  the  bank 
had  notice  of  fraudulent  intent  on  the 
part  of  the  partner  in  question,  particu- 
larly where  part  of  such  proceeds  were 
paid  into  the  partnership  acconnt,  and 
it  appeared  that  be  had  recently  paid 
off  a  firm  note  with  his  individual  check. 
Bank  of  Greenville  v.  Lowry  (1918)  — 
W.  Va.  — ,  94  S.  E.  985. 
j.  Amount  of  constderaHon  paid  by 
purchaser. 

Supplementing  notes  in  29  L.B.A. 
(N.S.)  378.  and  44  L.R.A.(N.S.)   404. 

That  the  purchaser  buys  notes  for  25 
per  cent  discount  does  not  put  him  uj>on 
inquiry.  Pratt  v.  Hounds  (1914)  ItiO 
Ky.  358.  169  S.  W.  848. 

Where  the  payee  corporation  of  notes 
by  a  solvent  maker  sold  them  the  nesi 
day  after  execution  at  a  discount  of  2U 
per  cent,  preparatory  to  leaving  the 
county,  and  the  officer  of  the  corporation 
who  made  the  aale  to  the  indorsee  was 
a  stran^r  to  the  indorsee,  but  was  in- 
troduced to  him  by  one  the  assignee 
knew  well,  there  was  nothing  to  put  the 
purchaser  of  the  notes  on  ioquirv. 
Fleshman  v.  Bibb  (1916)  118  V*.  5S2. 
88  S.  E.  64. 

But  the  jury  was  held  entitled  to  con- 
sider with  other  circumstances  the  fact 
that  the  purchaser  paid  only  $4,000  for 
a  $5,000  note  after  he  had  been  in- 
formed that  one  of  the  indorsers  was 
good  for  the  nota  Everting  v.  Toft 
(1916)  82  Or.  6.  160  Pac.  1160  {where. 
however,  the  case  was  sent  back  for 
new  trial). 

And   where  a  former  director  of  a 
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iwtporation  whieli  bad  its  office  aod  i 
place  of  business  where  he  resided,  took 
from  the  payee  antedated  notes  of  the 
corporation  a  considerable  time  after 
their  issue,  and  paid  for  than  less 
than  a  third  of  their  face,  it  was  held 
that  he  Was  pnt  upon  inquiry.  Stanley 
V.  Fran  CO -American  Ferment  Co. 
(1916)  97  Mise.  401,  161  N.  Y.  Snpp. 
365. 

Where  the  indorsee  of  notes  paid  one 
half  of  the  consideration  and  a  third 
person  paid  the  other  half,  the  indorsee 
was  the  holder  in  due  eonrae  nnder  the 
Negotiable  Inatrnments  Law,  where  the 
third  person  was  in  no  different  posi- 
tion in  fact  than  the  indorsee.  Flesh- 
man  V.  Bibb  (V*.)   supra. 

While  beyond  the  scope  of  thia  note 
it  may  be  noted  that  (prior  to  the  Ne- 
gotiable Instruments  Law)  it  was  held 
that  one  who  takes  a  promissory  note  in 
the  usual  course  of  business  before  ma- 
turity, without  notice  of  any  infirmity, 
as  collateral  security  for  pre-esisting 
debts,  was  an  indorsee  in  due  course, 
the  court  quoting  from  the  note  in  31 
L.B.A.(N.S.)  page  288,  on  holder  of 
bill  or  note  as  collateral  security  as 
bona  fide  holder,  and  saying:  "We  a 
further  convinced  of  the  wisdom  of  thia 
decision,  in  view  of  g§  25  and  27  of  the 
Negotiable  Instruments  (Laws  1913, 
chap  279)  and  the  discussion  of  this 
subject  on  page  293  of  the  volume  of 
L.B.A.(N.S.)  previously  cited."  Citi- 
zens' Trust  &  Sav.  Bank  v.  Empcy 
(1914)  34  a.  D.  361, 148  N.  W.  606. 

It.  Postdated  checka. 

See  notes  in  29  L:R.A.(N.S.)  375, 
and  44  L.B.A.(N.S.)  405. 

I.  Date   of   offering   for  sale. 

Supplementing  notes  in  29  L.R.A. 
(N.S.)  375,  and  44  L.B.A.(KS,)  405. 

See  Stanley  v.  Franco- American  Fer- 
ment Co.  (1916)  97  Misc.  401,  161  N. 
T.  Supp.  365,  supra,  j. 

A  promissory  note  payable  on  demand 
is  considered  as  overdue  and  invalid 
unless  liemand  is  made  within 
sonablei  and  what  constitutes  a 
able  time  is  a  question  of  fact  for  the 
jury.  Otis  Elevator  Co.  v.  Ford  (1913) 
4  Boyce   (Del.)  286,  88  Atl.  465. 

"Where  a  note  dated  the  24th  of  Au- 
gust, 1911,  payable  on  demand,  was  dis- 
counted October  Slst,  1911,  it  was  held 
that,  under  the  circumstances  of  the 
case,  there  was  no  unreasonable  delay 
in  negotiating  the  note.  Colona  v. 
Parksley  Nat.  Bank  (1917)  120  Va.  812, 
92  S.  E.  979. 
KRji.l91ftP. 


at.  Dealfny  with  aoent. 

Supplementing  note  in  29  L.H  A. 
(N.S.)  351. 

In  Rambaut  v.  Tevis  (1914)  164  App. 
Div.  324,  149  N.  Y.  Supp.  993,  where 
an  agent  had  possession  of  certain  notes 
and  was  to  have  the  benefit  of  part  of 
them  on  negotiating  the  balance  for  bis 
principal,  it  was  held  that  a  person  who 
accepted  one  of  the  notes  from  the  agent 
for  services  rendered  to  him,  and  who 
knew  of  the  agency,  ought  to  have 
inquired  of  the  principal  as  to  the  right 
of  the  agent  to  negotiate  the  note. 

Where  it  appeared  on  the  face  of  a 
check  that  it  was  "submitted  with  bid 
on"  a  certain  building,  and  it  was  in- 
dorsed with  words  indicating  the  payee 
to  be  agent  of  the  prospective  builders 
of  such  building,  and  with  a  seal  indi- 
cating the  same  thing,  it  was  held  that 
one  who  advanced  money  to  the  payee  of 
the  check  on  the  cheek  would  be  put 
upon  inquiry.  Moak  v.  Twenty- third 
Ward  Bank  (]917)  100  Misc.  488,  165 
N.  Y.  Supp.  1055. 

n.  Insolvency  or  «mall  meatia  of  prior 

Supplementing  note  in  29  I..B.A. 
[N.S.)  372. 

It  was  held  in  Ward  v.  Oklahoma 
State  Bank  (1915)  —  OkU.  —.  151  Pac. 
852,  that  one  who  acquires  a  promissory 
note  by  purchasing  the  assets  of  an  in-' 
solvent  bank  from  the  bank  commis- 
sioner is  not  the  holder  thereof  in  due 
course. 

But  that  the  purchaser  knows  that  the 
seller  of  a  note  is  in  debt  imports  no 
notice  of  a  fraudulent  intent  on  the 
part  of  the  seller  to  defraud  a  creditor. 
Whitney  v.  Day  (1917)  86  Or,  268,  168 
Pac.  295. 

And  the  impecunious  circumstances  of 
the  indorser  are  not  enough  to  put  the 
purchaser  on  inquiry  where  he  is  rely- 
ing upon  another  good  indorser.  Btuueh 
V.  Buckley  (1915)  167  App.  Div.  113, 141 
N.  y.  Supp.  853. 

o.  Defects,  eragurea,  etc. 
Supplementing     note    in     29     L.R.A, 
(N.S.)    376. 

A .  bank  taking  a  draft  without  in- 
dorsement of  the  payee  takes  it  subject 
to  defenses  between  the  parties.  Hooten 
V.  State  (1915)  119  Ark.  334.  L.B.A. 
1916C,  544,  178  S.  W.  310,  where  there 
was  also  knowledge  of  the  bank  officer, 
imputable  to  the  bank.  Compare  A.  E. 
McBee  Co.  v.  Shoemaker  (1916)  174 
I  App  Div.  291,  160  N.  Y.  Supp.  251, 
supra,  a.  ' 
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Where  a  bank  issued  a  eertificate  o£ 
deiKisit  payable  to  the  order  o£  "our- 
selves," and  did  not  indorse  it,  it  waa 
held  that  it  waa  not  taken  in  the  usual 
course  of  business,  where  the  holder 
also  kucw  that  it  was  issued  without 
i-uDsideralion.  Natioaal  City  Bank  v. 
Titlow  (1910)  233  Fed.  838  (Washing- 
ion). 

The  drawer  of  a  cheek  had  it  certi- 
fied by  the  hank  and  delivered  to  the 
payee  for  a  conditional  purpose ;  the 
hank  was  then  garnisheed,  and  there- 
after the  payee  returned  the  cheek  to 
the  drawer  unindorsed,  and  the  drawer 
then  indorsed  it,  as  did  two  other  in- 
dorsers,  and  it  was  then  cashed  by  a 
third  party.  It  was  held  that  the  third 
party  was  not  a  holder  in  due  course. 
Kasperaki  v.  Karaskiewics  (1915)  192 
tU.  App.  113. 

The  purchaser  of  a  promissory  note 
must  take  notice  of  the  ri(;hts  of  a 
prior  indorse r  who  has  indorsed  the 
note  to  the  efFect  that,  ou  the  payment 
.of  it,  she  is  to  receive  a  certain  amount. 
Keiael  v.  Baldock  (1915)  —  Okla.  — , 
L.R.A.I91CD,  632,  154  Pao.  1194. 

Where  the  drawer  of  a  check  wrote 
across  it,  "To  be  applied  on  paper  held 
by  B.  B.  Lar»>n  if  found  correct,"  the 
transferee  of  the  check  took  it  with 
notice  of  Larson's  riehts.  Slimmer  v. 
State  Bank  (191S)  134  Minn.  349,  159 
_X.  W.  795. 

An  indorsement  by  the  payee,  "pay 
to  the  order  of  A  for  credit  of  B,"  is  a 
i-estriftive  indorsement,  and  B  is  not  an 
innocent  purchaser  for  value,  inasmuch 
ns  he  has  notice  by  the  restrictive  in- 
dorsement of  any  defenses  that  the 
makers  of  the  note  might  have  as 
against  the  payee.  Werner  Piano  Co.  v. 
Henderson  (1915)  121  Ark.  165,  180  S. 
W.  495. 

Under  the  Georgia  statute,  the  pur- 
chaser of  a  note  is  put  upon  aiich  in- 
quiry- as  would  lead  him  to  knowledge  of 
the  fact  that  the  note  had  been  fully 
paid  off  and  satisfied,  where  the  note 
contained  the  following  recital:  "This 
is  one  of  a  series  of  notes  of  the  same 
tenor  and  of  even  date  herewith,  said 
series  representing  the  balance  of  pur- 
chase money  for  a  tract  of  land  on  No. 
S2  Rice  street,  Atlanta,  Geoi^ia,  as  fully 
described  in  a  bond  for  title  of  even 
date  for  payee  to  maker  thereof,  which 
'lond  for  title  is  hereby  referred  to  and 
made  a  port  hereof;  and  all  makers  here- 
■tf  and  indorsers  and  securities  hereon 
are  hereby  firmly  bound  by  all  the  con- 
ditions and  agreements  of  said  bond." 
Olover  T.  Wesley  (1917)  20  Oa.  App. 
SI  J.  93  R.  E.  513. 
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Where,  above  the  indorBemeut  of  the 
defendant,  the  payee,  wu  written  the 
words  "part  renewal,"  it  was  held  that  a 
bank  discounting  the  iiot«  waa  put  <hi  iii- 
quirj'  by  sueh  words  as  to  what  were 
the  circumstances  under  which  defend- 
ant gave  hia  indarsement.  Sproul  v. 
Beskin  (1917)  179  App.  Div.  279,  166 
N.  Y.  Supp.  606. 

But  in  Pennoyer  Co.  v.  Williams  Ma- 
chinery Co.  (1915)  34  Ont  L.  Rep.  493, 
24  D.  L.  R.  607,  it  was  held  that  the 
fact  that  a  bank  took  a  promissory  note 
marked  "renewable"  does  not  prevent 
the  transferee  from  being  a  holder  in 
due  course  because  it  ne^leoted  to  make 
inquiries  as  to  the  title  of  the  trans- 
ferrer, but  this  was  probably  not  neces- 
sary to  the  deoiaion. 

It  was  held  in  Landon  v.  William  E. 
Huston  Drug  Co.  (1916)  —  T«.  Civ. 
App,  — ,  190  S.  W.  534,  that  the  mere 
fact  that  the  notes  have  a  perforated 
margin,  indicating  that  they  have  been 
detached  from  something,  does  not  put 
the  purchaser  on  inquiry.  Cited  in 
Iowa  City  Bank  v.  Milford  (1917)  — 
Tex.  Civ.  App.  — ,  200  S.  W.  883.  Bat 
compare  Stbvens  v.  Venbma,  ante, 
1145,  and  Stevens  v.  Pearson  (1917) 
138  HlniL  72,  163  N.  W.  769,  aupra,  b. 
—  KiterAtion. 

Where  alterations  are  plain  on  the 
face  of  the  paper,  the  purchaser  will 
take  with  knowledge  of  them.  Me- 
chanics' American  Nat.  Bank  v.  Helm- 
baeher  (1918)  —  Ho.  App.  — ,  201  S. 
W.  383. 

Where  the  purchaser  of  paper  which 
was  left  blank  as  to  the  payee  tilled  in 
his  own  name  as  executor,  whereas  the 
only  authority  was  for  the  original  payee 
to  fill  in  hia  own  name,  it  was  held  that 
the  purchaser,  while  a  purchaser  for 
value,  was  not  a  holder  in  due  course, 
and  that  the  maker  was  not  bound  bv 
the  note.  Tower  v.  Stanley  (1915)  220 
Mass.  420.  107  N.  E.  1010. 

In  W.  W.  MarshaU  &  Co.  v.  Kirsch- 
braun  (1917)  100  Neb.  876,  L.R.A.1917E, 
788,  161  K  W.  577,  it  was  held  that 
one  who  purchased  a  draft  in  which 
there  had  been  era.ied  the  printed  words, 
"This  check  for  cream  only.  Not  good 
for  more  than  $15,"  the  draft  being  for 
the  sum  of  $37.98,  was  put  upon  inquiry 
as  to  the  validity  and  amount  of  the 
check  as  originallj'  issued. 

Prior  to  the  Negotiable  Instruments 
Law  it  was  held  in  Oklahoma  that  the 
material  alteration  of  a  note  by  the 
payee  without  the  consent  of  the  maker 
I  voided  it  against  the  maker,  even  in  the 
I  hands  of  a  holder  without  notice  of  such 
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alteration.  Voris  v.  Birdsall  (1917)  — 
OUa.  — ,  162  Pae.  951. 

Where  the  printed  name  of  the  payee 
was  erased  and  another's  name  written 
JQ  its  place,  it  being  done  in  a  different 
ink  from  that  which  had  been  used  to 
make  ont  and  sign  the  note,  it  was  held 
that  this  was  sufficient  to  put  a  pur- 
chaser of  the  note  on  inquiry  as  to  its 
gennineaeEs,  and  it  was  not  a  case,  as 
clsimed  by  the  purchaser,  for  the  ap- 
plication of  the  rule  that  where  one  of 
two  innocent  parties  must  suffer,  it 
uhould  be  the  one  who  made  the  wrong 
possible,  the  purchaser  claiming  that 
the  negligence  of  the  maker  had  en- 
abled the  alterer  to  make  the  change. 
Holbart  v.  Lanritson  (1914)  34  S.  D. 
267,  L.R.A.1915A,   166,  148  N.   W.    19. 

But  in  Blaek  v.  Collin  (1917)  — 
Manitoba,  —,  36  D.  L.  R.  665,  it  was 
held  that  where  an  alteration  was  not 
apparent,  an  indorsee  was  a  holder  in 
<lue  course  under  §  145  of  the  Bills  o£ 
Bxchanee  Act  of  1906,  which  provides: 
"Provided  that  where  a  bill  has  been 
materially  altered,  but  the  alteration 
is  not  apparent,  and  the  bill  is  in  the 
hands  of  a  holder  in  due  course,  such 
holder  may  avail  himself  of  the  bill  as 
if  it  had  not  been  altered,  and  may  en- 
force payment  of  it  according  to  its 
original  tenor." 

One  who  fills  up  a  blank  for  interest 
in  a  note  without  authority  is  not  a 
holder  in  due  course.  Bank  of  British 
K.  A.  V.  Robinaon  (1917)  —  Uanltoba, 
— ,  36  D.  L.  R.  166. 

p,   .Uiarella»eou8. 

The  purchaser  of  certain  promissory 
notes,  being  part  of  notes  secured  on 
land,  which  notes  refer  to  the  deed 
nonveyin^  the  land  for  the  purpose  of 
deacriptjon  only,  is  not  put  on  notice 
of  a  statement  in  the  deed  that  the 
notes,  when  paid,  are  to  be  credited 
upon  a  certain  other  note  mentioned  in 
Raid  deed.  Hasaard  v.  May  (1912)  — 
Tar.  Civ.  App.  — ,  162  S.  W.  665. 

Where  it  appeared  on  the  face  of  a 
note  that  it  was  seeored  by  mortgage, 
and  it  was  indorsed  without  recourse 
by  the  original  payee,  and  at  the  same 
time,  as  part  of  the  same  transaction  of 
purchase,  the  pnrchaser  received  from 
the  same  person  both  the  note  in  suit 
and  the  real  estate  on  which  the  mort' 
gftga  referred  to  in  the  note  was  given 
to  aecnra  such  note,  it  was  held  on  de- 
innrrer  that  these  facts  were  not  enough 
to  put  the  pnrchaser  on  inquirj-  which 
would  have  diaelosed  that  the  person 
from  whom  he  purchased  the  note  had 
assumed  its  payment,  and  had  taken 
L.R.A.1018F. 


title  to  the  real  estate  mortgaged,  and 
that  such  note  in  fact  bad  been  paid  and 
discharged  so  far  as  it  represented  the 
liability  against  the  original  maker 
thereof.  Judy  v.  Wame  (1913)  54  Ind. 
App.  92,  102  N.  E.  386,  reversing  on 
rehearing  (1913)  —  Ind.  App.  — ,  109 
K.  E.  483  (before  the  Negotiable  Instru- 
ments Law). 

But  it  was  considered  ia  Yeomana  v. 
Nachman  (1917)  198  Ho.  App.  195,  198 
8.  W.  180,  that  where  a  note  purporting 
to  be  secured  by  mortgage  omitted  a 
privilege  of  making  payments  in  ad- 
vance, contained  in  the  mortgage  a 
purchaser  of  the  note  who  did  not  no- 
tice the  omisBLoa  and  did  not  make 
inquiries  could  not  claim  that  she  took 
the  note  wholly  without  notice  of  ita 
infirmity,  which  was  that  it  was  a  void 
duplicate  note  of  a  valid  original. 

In  Biihler  v.  Loftus  (1917)  53  Hold. 
546,  165  Pbc.  601,  it  was  said  where  a 
note  secured  by  a  mortgage  was  trans- 
ferred by  assignment,  the  seller  simply 
indorsing  it  without  recourse,  that  the 
purchaser  therefore  knew  it  was  a  mort- 
gage note,  collectable  by  him  only  aa 
such  under  the  statute  of  Montana,  and 
it  was  held  that  the  note  came  into  his 
hands  as  a  non-negotiabte  instrument, 
and  that  he  took  it  sub.iect  to  all  the 
e(|tiities. 

Probably  there  will  not  be  general 
approval  of  the  decision  in  Southwest 
Nat.  Bank  v.  House  (1913)  172  Mo. 
App.  197,  157  S.  W.  809.  where  the 
court  sustained  a  verdict  for  the  de- 
fendant, who  had  given  a  check  for 
over  $5,000  to  the  order  of  A,  who  in- 
dorsed it  in  blank  to  the  plaintiff  with 
which  he  had  been  a  depositor  for  nine 
da^-s,  his  balance  before  the  deposit 
being  about  $1,000,  and,  immediately 
on  depositing  the  check,  presented  his 
own  check  for  about  $1,600  to  the  plain- 
tiff, and  it  was  then  cashed.  It  was 
shown  by  the  plaintiff's  officers  that 
la^e  checks  drawn  on  other  banks  in 
the  same  city  were  always  sent,  when 
presented,  to  the  drawee  hank  to  see 
that  they  were  good  and  to  have  them 
certified;  that  this  check  was  so  sent 
within  fifteen  minutes;  and  that  the 
check  with  the  deposit  slip  was  not 
turned  over  to  the  bookkeeper,  but  de- 
livered to  the  "collection  teller,"  to  be 
i«nt  for  eertifioation,  and  was  never 
entered  by  the  bookkeeper  as  a  credit. 
The  court  considered  that  these  facts 
and  the  inferences  therefrtmi  sustained 
the  trial  court  in  finding  that  the  pur- 
chase of  the  check  by  the  plaintiff,  if 
completed  at  all,  was  not  in  the  usual 
course  in  said  business.  B,  B.  B. 
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pral  for  a.  loan  to  himx^lf 
is  not,  where  the  note  is  properly  indorsed 
liy  nn  officer  of  tlie  company  whose  duty  it 
u'aa  to  make  tlie  indorBcmrnt,  sufficient  to 
warrant  en  inference  of  bad  faith  on  the 
part  of  the  pledgee,  which  will  prevent  his 
enforcing  the  note  against  the  maker. 
For  olhfr  oaaee.  tee  BilU  and  notes,  V.  b,  S, 

3.  in  Dig.  J-5^  K.  a. 
Sante  —  duty  of  Inqnlrr- 

2.  One  to  whom  negotiable  paper  helong- 
in<:  to  a  corporation  i»  ulfered  as  collateral 
Bpciirity  tor  the  debt  of  an  officer  of  the 
corporation  is  not  bound  to  inquire  of  the 
msKcr  as  to  the  authority  of  the  officer  to 
make  such  use  of  the  paper  In  order  to 
become  a  holder  in  good  faith. 

For  other  ca*es,  tee  Biltt  and  Xotes,  T.  h, 

3.  in  Diff.  J-J2  -V.  S. 
Same  —  Inquiry  of  dlreoton. 

3.  One  is  not  bound,  before  taking  a  prop- 
erly indoraed  note  belonging  to  a  corpora- 
tion as  collateral  security  for  a  loan  to  one 
of  its  ofllcerH,  to  inquire  of  the  hoard  of 
directors  as  to  his  authority  to  pledge  the 

for  other  catet.  aee  Billt  and  .Votes,  V.  h, 

3,  i»  Dig.  1-52  X.  8. 

Sfinie  —  where  losa  should  Tall. 

4.  One  giving  hia  negotiable  promissdry 
note  without  reatrictions  upon  it  ahould 
BUtTer  the  loss,  rather  than  a  bona  flde  hold- 
er for  value,  in  case  the  consideration  faJU. 
For  other  coses,  tee  Bitla  and  Xotes,  V.  a, 

2,  in  Dig.  1-53  ,V.  B. 

(Hilt.  Ch.  J.,  diaaente.) 
{February  4,  1B18.) 
17RR0R  lo  the  District  Court  for  the 
Tj  City  and  County  of  Denver  t<i  review 
a  judgment  in  favor  of  defendants  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  promisaory  note. 
Reversed. 

Statement  bj  Oarrignea.  J.: 
Plaintilf    below,    tlie    Bumham    Loan    ft 
Id  vestment    Company,    plaintiff    in    ertvr. 

Note.  —  As  to  right  of  one  who  takes 
eoiumerctal  paper  of  corporation  in  pay- 
ment of  or  security  for  an  individual  debt 
of  BR  officer,  see  annotation  following  this 
case,  post,  1163;  and  references  therein  to 
annotations  on  related  questions. 
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brought  thia  suit,  as  pledgee,  against 
George  H.  Sethmaa  on  bis  promissory  note 
for  J10,002,  given  to  the  German- Ameriean 
Indemnity  Company  in  payment  for  stock, 
and  negotiated  and  delivered  to  plaintiff 
b;  one  B.  X.  Mitchell  as  collateral  aecurity 
to  his  note  for  $3,000.  The  trial  court 
found  that  plaintiff  was  not  a  holder  in 
due  eourae,  Lksing  its  finding  upon  a  lack 
of  diligent  inquiry,  amounting  to  bad  faith, 
in  accepting  the  note,  and  rendered  judg- 
ment in  favor  of  defendant 

Plaintiff's  business  waa  loaning  money. 
One  R.  A.  Ramej',  who  was  its  secretary, 
treasurer,  and  general  manager  and  had  en- 
tire charge  of  the  business,  made  the  loan 
to  Mitchell  which  resulted  in  thia  litiga- 
tion. The  buainesR  of  the  German' Ameri- 
can Indemnity  Company,  hereinafter  called 
the  Indcmniiy  Company,  VAa  writing 
insoraiU'O.  One  K.  C.  Marrell  was  ita  presi- 
dent aiid  general  manager,  and  the  1^-taws 
gave  him  the  entire  charge  and  control  of 
alt  its  business.  Mitchell  waa  treasurer,  but 
in  name  only,  his  duty  as  auch  being  to  pay 
out  money  on  the  order  of  the  preaident 
and  secretary.  He  had  nothing  to  do 
with  the  books,  and  had  no  possession  or 
control  of  the  company's  notes  and  bills 
receivable.  He  was  under  contract  aa  the 
general  stock  aaleaman  on  commission.  The 
by-laws  provide  that  the  notea  and  billa 
receivable  of  the  company  should  be  kept 
by  the  secretar]',  which  office  was  held 
by  one  Dr.  Brown.  Defendant  Sethinan 
waa  a  civil  engiiieer  for  companies  employ- 
ing woricmen,  and  one  Hury  Barney,  son 
of  R.  A.  Ramey,  was  an  insurance  solicitor 
for  the  Indemnity  Company,  but  was  in 
no  way  connected  with  or  identified  with 
plaintiff. 

March  5,  1B12,  Sethmao  went  to  the 
Indemnity  Company's  otBce  in  Denver  and 
bought  from  Harrell,  tiie  preaident,  3,334 
shares  of  the  capital  stock  of  the  com- 
pany at  $3  per  ahare  of  the  par  value  of 
tl  per  share,  amounting  to  $10,002,  for 
which  he  made,  executed,  and  delivered 
to  the  company  his  pr<»Bissory  note  in 
ordinary  form,  payaUe  in  sixty  ixft. 
Harry  Ramey  and  one  Reid  were  Instru- 
[  mental  in  securing  Sethman  as  such  pur- 
chaser. Harrell  as  president  and  general 
manager  promised  Sethman,  if  be  would 
buy  the  atoek  and  give  the  company  hia 
note  for  the  purchase  price,  that  it  would 
retain  possession  of  the  note ;  that  the 
company  would  issue  him  the  stock  and 
elect  him  treasurer  at  a  salary  of  (2,50(1 
a  year;  that  the  duties  of  the  <^ee  would 
not  interfere  with  bis  usual  oceupationj 
that  he  would  not  be  required  to  meet  the 
note  at  maturity,  but  the  company  would 
renew  it  from  tine  to  time  until  his  salary 
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paid  tbe  amount  due  thereon;  that  the 
compan;  de«ired  tiie  names  of  tlie  Tarioui 
corporationi  with  which  he  Was  HBBoeiated 
ae  engineer,  and  wanted  his  influence  with 
their  workmen  to  induce  them  to  take  out 
]H>licie8  of  insurance.  The  stock  was  never 
issued  to  iiim,  and  he  was  not  elected 
treasurer.  His  note  was  indorsed,  by  the 
payee  in  blank  and  delivered  by  Harrell  to 
Mitchell,  who  on  the  18th  applied  to  plain- 
tiff for  a  loan  of  83,000,  and  offered  the 
Sethman  note  so  indortx^  and  in  his  pos- 
Bftssion,  together  with  3,000  shares  of  the 
capital  stock  of  the  Indemnity  Company, 
standing  in  the  name  of  Harrell,  also  in- 
dorsed in  blank,  as  collateral  security  for 
the  loan.  Mitchell  told  Hamig-  that  the 
note  was  assigned  to  him  (Mitchell)  on 
iioeount  of  commissions  the  company  owed 
him  <Hi  stock  sales.  Ramey  went  to  the 
company's  office  and  inquired  of  Harrell 
regarding  his  authority  as  president  to 
make  the  indorsement,  and  was  shown  the 
Intlowing  by-law,  passed  when  Harrell  was 
elected  pi-esident,  under  which  the  company 
had  been  working  some  two  years:  "Duties 
of  President.— It  ahatl  be  the  duty  of  the 
president  to  preside  at  all  meetings  of  the 
board  ot-  dire<^rs,  to  sign  all  deeds,  bonds, 
certilleates  of  stock,  checks,  and  documents 
of  any  description  of  the  company,  and  to 
have  general  supervision  of  all  meetings, 
either  stockholders'  or  directors'  meetings. 
It  shall  be  his  duty  to  call  all  meetings, 
either  regular  or  special,  and  the  call  shall 
he  made  in  accordance  with  the  by-laws. 
It  tdiall  be  his  duty  to  secure  the  services 
and  fix  the  remoneration  of  agents,  employ- 
ees !tnd  assistant  ofliceTS  for  the  general 
promotion  and  welfare  of  the  company,  and 
ehall  have  entire  charge  of  the  affairs  of 
the  company.  A  suitable  compensation,  to 
be  determined  by  the  directors,  shall  be 
nllowcd  the  president  for  his  services.  Mo- 
tion duly  seconded  by  Mr.  Probst  and 
unanimously  adopted  and  the  by-laws  go 
amended." 

Harrell  also  told  Ramey  the  note  was 
given  for  stock  sold  and  delivered  to  Seth- 
man.  After  making  further  inquiry,  plain- 
tiff made  the  loan  and  paid  out  the  money 
on  Mitchell'^  order,  taking  his  note  there- 
for, payable  in  ninety  days,  and  Mitchell 
delivered  to  plaintiff  the  Sethman  note  as 
(collateral.  While  plaintiff  made  a  per- 
gonal loan  to  Mitchell,  in  fact,  the  money 
was  borrowed  to  pay  agents'  advance  com- 
mission on  the  sale  of  the  stock  to  Seth- 
tnan  for  which  the  note  waji  given,  and  was 
used  for  that  purpose.  The  company 
agreed  to  pay  its  agents  30  per  cent  com- 
mission on  the  sale  of  stock,  and  required 
them  to  give  10  per  cent  of  this  to  Mit- 
'  chell  as  general  agent,  and  he  under  some 
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agreement  was  to  divide  this  with  Harrell. 
Hie  commission  on  the  Sethman  sale  was 
$8,000,  the  amount  of  the  Mitchell  loan. 
Reid  and  young  Ramey  were  the  agents 
instrumental  in  producing  the  purchaser, 
and  on  this  account  each  received  one  third 
of  the  proceeds  of  the  Mitchell  loan;  the 
remainder,  under  their  agreement,  should 
have  been  divided  between  Harrell  and  Mit- 
chell, but  Harrell  overlooked  this  detail, 
and  Mitchell,  as  a  fact,  received  nothing 
out  of  the  loan,  though  it  was  made  in 
hie  individual  name.  So,  while  ostensibly 
and  in  fact,  so  far  as  plaintiff  knew  at 
tbe  time,  it  made  a  personal  loan  to  Mit- 
chell, the  company  received  and  used  the 
money   to  pay  these  agents. 

There  is  no  evidence  plaintiff  had  knowl- 
edge of  any  defense  ths  maker  had  to  the 
note,  and  no  evidence  that  it  had  actual 
knowledge  of  any  defect  in  Mitchell's  title. 
After  Mitchell  failed  to  pay  bis  note, 
plainlilT  had  several  interviews  with  Seth- 
man about  the  payment  of  his  note,  and 
finally  Sethman  declared  that  it  had  been 
obtained  by  fraud,  that  there  was  a  want  of 
consideration,  and  that  he  would  pay 
nothing  upon  it.  Thereupon  thia  action 
was  instituted. 

The  Pleadings. 

The  complaint  alleges  that  Jilarch  5, 
1012,  Sethman  made  and  delivered  his 
promis'iory  note  for  $10,002  to  the  In- 
demnity Company,  payable  sixty  days 
after  date;  that  the  indemnity  companj' 
indorsed  in  blnnk,  negotiated,  and  deliv- 
ered it  to  Mitchell,  and  on  March  18, 
1912,  for  value,  he  negotiated  and  delivered 
it  to  plaintiff,  who  is  the  holder  in  due 
course.  The  answer  pleads  failure  and 
want  of  consideration,  of  which  tt  is  al- 
leged plaintiff  had  notice,  and  also  alleges 
a  defect  in  the  title  of  the  person  nego- 
tiating it  to  plaintiff,  of  which  it  is  al- 
leged it  had  notice;  that  plaintiff  did  not 
take  the  note  in  good  faith  and  ie  not  a 
holder  in  due  course;  that  plaintiff  In 
making  the  loan  advanced  the  money 
to  the  indemnity  company  to  be  used  in 
paying  obligations  to  its  agents.  The  rep- 
lication denies  knowledge  of  any  defense 
the  maker  had  to  tbe  noto;  denies  knowl- 
edge of  any  defect  in  tbe  title  of  tbe  person 
negotiating  it;  denies  that  plaintiff  ad- 
vanced the  money  to  the  indemnity  com- 
pany, and  alleges  as  the  transaction ;  Tliat 
March  18,  1912,  plaintiff  loaned  Mitchell 
«3,000;  that  he  made  and  delivered  to  it 
his  promissory  noto  therefor  payable  in 
ninety  days,  and  as  security  deposited  with 
plaintiff  the  Sethman  note,  and  prays  that 
its  recovery  be  limited  to  tbe  amount  due 
on  the  Mitchell  note.    July  20,  1014,  after 
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judgment  entered   a.Dd    after   thu   tarm   oi 
court  had  expire<l,  without  notice  to   plain- 
liff  mid  witliout  leave  of  court  lirat  had  and 
obtained,    defendant    tiled    an    anawer, 
which   it  is   alleged   that   Mitchell   had 
authority     to    pledge     the     note;     that   lie 
pledged  it  to  plaintilT  an  collateral  secur- 
ity  for  a  loan  plaintiff,  made  to  him  per- 
sonally, at  a  time  when   plaintiff  knew   he 
wae   treasurer   of   the   company,  and   knew 
or    should    have    known    that    he    iiad 
autliority   to   pledge   company   property 
iiecurity   for   hie    pereoual   loan,   and    that 
hia  title  was  therefore  defective. 

The  Statute. 

Our  Commercial  Code,  passed  in  1897, 
provides ; 

"Sec.  34.  An  indorsement  in  blank  spec!- 
He»  no  indorsee,  and  an  instrument  so 
indorsed  is  payable  to  hearer,  and  may  be 
negotiated   by  delivery." 

"See.  52.  A  holder  in  due  courte  is  a 
holder  who  has  taken  the  inHtrumcnt  under 
the  following  conditions:  ...  3,  That  he 
took  it  in  good  faith  and  for  value;  4,  That 
nt  the  time  it  was  negotiated  to  him  he 
had  no  notice  of  any  .  ,  .  defect  in  the 
title  of  the  person  negotiating  it," 

"Sec.  5.'>.  The  title  of  a  person  who  nego- 
tiates an  instrument  ie  defective  within  tiie 
meaning  of  this  act  when  he  obtained  the 
inetrument.  or  any  signature  thereto,  by 
fraud,  durees,  or  force  and  fear,  or  other 
unlawful  niejins,  or  for  an  illegal  considera- 
tion, or  when  he  negotiate!'  it  in  breach  of 
faith,    or     under     such     circnmstances     as 

■'S.?c-  56.  To  constitute  notice  of  .  .  , 
defect  in  the  title  of  the  |)erso]i  negotiating 
the  same,  the  person  to  whom  it  is  nego- 
tiated must  have  had  actual  knowledge 
of  tlie  .  .  .  defect,  or  knowledge  of  such 
facts  that  hia  action  in  tHking  the  instru- 
ment amounted  to  bad  faitli. 

"Sec.  57.  A  holder  in  due  courae  holds 
the  instrument  free  from  any  defect  of 
title  of  prior  parties,  and  free  from  de- 
fenaee  available  to  prior  parties  among 
themselves,  and  may  enforce  payment  of 
the  instrument  for  the  full  amount  thereof 
against  all  parties  liable  thereon. 

"Sec.  68.  In    the   liande    of    any    holder, 
other  than  a  holder  in  due  course,  a  ne^ 
liable   instrnment   is   subject   to   the   sai 
defenses  as  if  it  were  nun -negotiable,  .  . 

"Sec.  50.  Everj'  holder  is  (Jeeuied  prima 
facie  to  be  a  hohler  in  due  course;  but 
when  it  is  showu  that  the  title  of  any  per- 
Hon  who  basnejiotiated  the  inslruraent  wan 
(lefccfi\e,  tlie  burden  i*  nn  the  holder  to 
prove  that  he  or  some  peiMon  under  whom 
he   claims   acquired   the   title   as   a   holder 
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in  due  eourae.  But  the  laat-mentioned  rule 
doei  not  apply  in  favor  of  a  party  who  be- 
came bound  on  the  instrument  prior  to  the 
acquisition  of  such  defective  title.''  [I.an's 
1897,  pp.  218,  221,  222.] 

Mr.   W.    E.   Richards,    for   plaintiff   in 

Defi-ndant  cannot  escape  liability  on, the 
ground  that  the  indemnity  company  is 
entitled  to  the  possession  of  the  note  sued 

Wormer  v.  Waterloo  Agri.  Works,  51) 
Iowa,  282;  Chestnut  Street  Trust  4:  Sav, 
Fund  Co.  v.  Record  Pub.  Co,  227  Pa,  235, 
138  Am.  St-  Rep.  874,  75  Atl,  1067;  7  Cyc, 
^42;  Wales-Iliggs  Plantations  v.  Cast^i. 
105  Ark.  641,  152  S.  W.  282;  State  ex 
rel.  Carroll  v.  Corning  Sav.  Bank,  13i) 
Iowa,  338,  115  N.  W.  937;  City  Xat.  Bank 
r.  Thomas,  46  Neb.  801,  65  N,  W.  895-. 
Martin  v.  Webb,  110  11.  S.  7,  14,  15,  28 
L.  ed.  49,  52,  3  Sup.  Ct.  Rep.  428. 

The  plaintiff  is  a  holder   in  due  course. 

Wedge  Mines  Co.  v.  Denver  Nat-  Bank, 
19  Colo.  App.  182,  73  Pac.  873;  Mont- 
vale  V.  People's  Bank,  74  X.  J.  L.  41M. 
67  Atl,  67;  Fillebrown  v.  Hayward,  190 
Mass.  472,  77  X.  E,  45;  RockvUle  Xat. 
Bank  v.  Citizens  Gaslight  Go.  72  Conn.  57li. 
46  Ag.  301:  Kaisw  v.  United  States  Xat 
Bank,  09  Ga.  2,'38,  2.'i  S.  E.  620;  Kaiser 
V.  First  Nat.  lisnk.  24  U.  C.  A.  88,  41 
U,  S.  App,  mi.  78  Fed.  281;  Doe  v.  Xorlh- 
WBstern  Coal  &  Transp.  Co.  78  Fed-  tl2: 
Tourtelotte  v.  Broun.  1  Colo.  App.  4(iS. 
2S    Pac.    130. 

Messrs.  Hilton  Snillh.  Ctiarlrn  R. 
Brock,  William  H.  Ferguson,  and  Joliu 
P.  Akolt,  for  defendant  in  error  Setliman: 

PlaintilT  was  not  aholder  in  due  course, 
and  consequently  wae  not  entitled  to  re- 
cover BgBin<4t   defendant  Sethman, 

Ward  v.  City  Trust  Co.  J!>2  N.  Y,  CI. 
84  X.  E.  585;  Wilson  v.  Metropolitan 
Kiev.  R.  Co,  120  N,  Y,  143,  17  Am.  St- 
Rep.  82.1,  24  N.  K.  384;  Kenyon  Kealtv  Co. 
V  Xntional  Deposit  Bank,  140  Kv."  U3, 
.31  L,R,A.(X,S.>  IBO.  130  R.  W.  !lfi5:  Em- 
erado  Farmers'  Elevator  Co.  v.  Farmer'" 
Bank,  20  N.  D.  270,  20  L,B.A.(X.S.)  567. 
127  X.W.  .^>22;  Jenkins  v.  Planters'  4  M. 
Bank,  .H  Okla,  607,  120  Pac,  757;  Oer- 
mania  Safety-\'ault  &  T.  Co.  v,  Bomtnu. 
19  C.  C.  A,  118,  37  U-  S.  App.  602,  71  Fed- 
797;  2  Tliomp.  Corp.  H  1700;  Mauliatlan 
Web  Co.  V.  Aquidneck  Xat.  Bank,  133  Fed. 
78;  Wheeler  v.  Home  Sav,  &  State  Bank. 
188  111,  34,  80  Am.  St.  Rep,  181,  ,)8  X.  F. 
.W8:  Brown  v.  Pettit,  17S  Pa.  17,  341_R.A. 
723.  .-6  Am.  St.  Rep.  742.  35  Atl.  SO.'.: 
Snylor  v.  Commonwealth  Invest.  £  Bkg. 
Co.  38  Or.  204.  02  Pac,  652;  El  Frcmil 
Irrigated  Land  Co,  v.  Bank  of  Washington, 
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—  Tm.  Civ.  App.  — ,  18!  S.  W,  701; 
Qiiinrj'  Mut.  P.  Ina.  Co.  v.  Iiit«matioiial 
TruBt  Co.  217  Maa«.  870,  L.R.A.IBISB, 
725.  104  N.  E.  845;  Clement  Nat.  Bank 
V.  Connolly,  88  Vt.  S.-i,  90  Atl.  7fl4;  West 
St.  Louis  Sav.  Dank  v.  Shawnee  County 
Bank  (West  fit.  Louis  Sav.  Bank  v.  Pa*- 
malM)  95  U.  .S.  657,  24  U  ed.  490;  Moores 
v.  CHizens'  Xat.  Bank,  111  U.  S.  185, 
28  L.  ed.  388,  1  Sup.  Ct.  Rep.   345. 

The   fact  that  the  fierm  an -American 
(leiunity    Company    took    no    Bt*p8,    before 
the    institution   of   this   artion,   to  reco 
tlie  Sethman   not*,  in  no  u-ise  prejudi 
the  ponition  of  the  defendant. 

Quincy  Milt.  F.  Ins.  Co,  v.  International 
Trust  Co.  2n  Mass.  370,  L.R.A.IBISB, 
725,  104  N.  E.  84.1;  Manhattan  Weh  Co. 
T.  Afjiildneck  Nat.  Bank,  133  Fed.  76. 

Garrljtriica,  J.,  delivered  the  opinion  of 
the  eourt: 

1.  It  in  claimeA  plaintiff  is  not  a  holder 
Jn  due  course  because:  (a)  It  took  the 
note  iHth  notice  of  the  defense  the  maker 
had  of  nant  or  failure  of  consideration; 
(111  it  did  not  take  the  note  in  good  faith-, 
(C)  that  plaintiff  took  the  note  with  notire 
of  defect  in  the  title  of  the  person  negoti- 
ating it,  Mitchell. 

"  The  defenses  interposed  are  controlled 
rntirely  by  the  statute.  There  ie  not  a 
particle  of  evidence  that  plaintiff  had  no- 
tice of  ivant  or  failure  of  consideration; 
neither  is  there  any  evidence  that  it  took 
the  note  in  had  faith  in  fact.  Bad  meanE^ 
evil,  something  vicious.  Bad  faith  in 
fact,  or  mala  fides,  is  the  opposite  of 
good  faith,  and  conwst  in  guilty  knowl- 
edge, or  wilful  ignorance,  showing  a  vi- 
cious or  evil  mind,  evidence  of  which  is 
totally  lacking  in  this  case.  The  evidence 
tthowK  that  plaintiff  in  making  this  loan  and 
accepting  the  collateral  acted  in  the  utmost 
good  faith.  There  is  no  evidence  to  the 
contrary.  The  court  made  no  finding  of 
actual  bad  faith  or  actual  knowledge  of  a 
defective  title,  or  that  plaintiff  posseseed 
knowledge  of  any  defense  the  maker  had 
to  tliP  note.  If  it  had.  Its  action  in  doing 
so  would  have  been  arbitrary,  unwarranted, 
and  unsupported  by  any  evidence,  or  the 
result   uf  a   mistake. 

Plaintiff  roust  be  a  holder  in  due  course, 
and  *[  4,  g  52,  Is  controlling  as  to  when  one 
Is  such  a  holder.  If  it  took  the  instrument 
with  actual  or  constructive  notice  of  de- 
fect in  the  title  of  the  person  negotiating 
it,  it  iti  not  a  bolder  in  due  course.  The 
statute  removes  any  uncertainty  or  doubt 
fts  to  wiiat  constitutes  a  defective  title, 
and  also  what  shall  be  notice  thereof.  Sec- 
tion 55  defines  a  defective  title.  We  will 
assume,  for  the  purpose  of  this  branch   of 
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the  cue,  that  Mitchell  negotiated  the 
note  under  circumstances  amounting  to  a 
fraud  upon  the  indemnity  company  which 

made  his  title  defective.  But  did  plaintiff 
have  notice  of  such  defect  T  Section  56 
provides  that,  to  constitute  notice  of  such 
defective  title,  the  person  to  whom  the 
note  ia  negotiated  must  have  actual  knowl- 
edge of  auch  detect  or  knowledge  of  sucli 
facts  that  his  action  in  taking  the  instni- 
mcnt  amounted  to  had  faith.  There  is  no 
evidence  of  actual  knowledge,  and  no  such 
finding  was  made  by  the  court.  If  plain- 
tiff had  no  actual  knowledge,  but  had 
knowledge  of  "such  facts"  that  its  action 
in  taking  the  note  amounted  to  bad  faith, 
it  had  constructive  notice  of  Mitchell's  de- 
fective title,  and,  under  the  statute,  would 
not  lie  a  holder  in  due  course,  of  which  de- 
fendant could   take   advantage. 

It  is  claimed  by  defendant  that  Mitchell 
in  negotiating  the  security  was  appropriat- 
ing property  of  the  company  to  his  own 
personal  use.  If  true,  this  Would  amount  to 
a  fraud  on  the  company,  and  his  title,  un- 
der g  65,    would  be    defective.     Assuming 

that  plaintiff  should  have  notice  of  such 
defect  as  it  i»  that  the  title  should 
be  defective.  It  is  claimed  plaintiff  had 
knowledge  of  such  facts  that  its  action  in 
taking  the  instrument  amounted  to  bad 
faith,  which  constituted  notice  of  the  defec- 
tive title.  What  were  the  facts  proven  on 
the  trial,  of  which  plaintiff  had  knowledge. 
that  made  its  action  in  taking  the  note 
amount  to  bail  faith*  The  claim  Is:  Be- 
cause plaintiff  knew  that  Mitchell  waj 
treasurer  of  the  indemnity  cmnpany.  Mit- 
chell exercised  no  function  of  this  ofBcc 
in  pledging  the  note.  Bad  faith  is  an  in- 
ference drawn  from  the  fact  that  ho  was 
treasurer  of  the  company,  but  the  evi- 
dence must  warrant  such  an  inference. 
The  mere  knowledge  that  Mitchell  was 
treasurer  was  not  knowledge  of  "such 
facts,"  under  the  undiBput«d  evidence  oi 
this  case,  aa  would  Justify  the  deductlmi 
that  plaintiff's  action  in  taking  the  notf 
amounted  to  bad  faith,  and  the  court  was 
not  warranted,  either  aa  a  matter  of  law  or 
fact,  in  making  such  deduction.  Whether  Itfa 
action  in  taking  the  note  with  such  knowl- 
edge would  warrant  the  inference  of  bad 
faith,  under  section  BO,  is  a  question  vi  law. 
Where,  as  here,  there  is  no  conflict  in  Hit 
evidence  regarding  knowledge  of  such  factt, 
whether  plaintiff's  action  in  accepting  th* 
security  amounted  to  bad  faith  rests  upoi, 
a  legal  inference  drawn  from  the  knowt 
edge  that  Mitchell  was  treasurer.  fiwsL 
knowledge  does  not  constitute  bad  faith  hi 
fact,  and  it  would  be  idle  to  contend  that 
it   constituted  had   faith   as  a  matter  of 
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law,  or  Uat  it  warranted,  iu  this  case,  the 
inference  of  bad  faith.  Ihe  finding  of  the 
(^lurt  WHS  nothing  more  than  a  deduction 
as  to  the  effect  of  the  Itiiowledge  of  "such 
facts,"  and  this  is  a  question  of  law.  Xo 
doubt  an  inference  of  bad  faith  may  be 
drawn,  if  warranted,  ob  a  deduction  by  the 
court  or  jury,  and  where  there  is  sufficient 
evidence  to  warrant  or  justify  it,  the  in- 
ference, when  made,  becomes  proof  as  a, 
fact  of  bad  faith,  and  a  court  of  review 
would  not  interfere  with  the  findings ;  but 
there  must  be  sufficient  legal  evidence  to 
warrant  such  inference.  Tiiere  is  no  evi- 
dence of  bad  faith  in  fact,  and  because 
plaintiff  knew  that  Mitchell  was  treasurer 
of  the  indemnity  company  was  insufficient 
in  law  to  warrant  the  inference  of  bad  faith. 
Merchants'  Bank  v.  McClelland,  0  Colo. 
608-811,  13  Pac.  723;  Coors  v.  German 
Nat.  Bank,  14  Colo.  202-206,  7  L.R.A.  84S, 

23  Pac  328;  Tourtelotle  v.  Brown,  1  Colo. 
App.  408-^17,  29  Pac.  130;  Soloman  v. 
Brodie,  10  Colo.  App.  353,  ina,  300,  SO 
Pac.  1045;  Wedge  Mines  Co.  v.  Denver  Nat. 
Bank,  19  Colo.  App.  182-183,  73  Pac.  873 ; 
German- American  Indemnity  Co.  v.  State 
Mercantile  Bank,  20  Colo.  App.  242,  142 
Pac.  189;  Montvale  t.  People's  Bank,  74 
X.  J.  L.  464,  67  Atl.  67;  Fillebrown  t. 
Hayward,  IQO  Maes.  472^80,  77  N.  E. 
45;  Rockville  Nat.  Bank  v.  Citiaens'  Gas- 
light Co.  72  Conn.  576,  582,  583,  45  Atl. 
361;  Kaiser  v.  United  States  N'at.  Bank, 
99  G«.  258,  25  S.  E.  020;  Doe  v.  North- 
waatern  Coal  &  Tinnsp.  Co.  (C.  C.)  78 
Fed.  62,  68,  69;  Kaiser  v.  First  Nat.  Bank, 

24  0.  C.  A,  8H,  41  U.  S.  App.  837,  78  Fed. 
281-284;  Farmers'  Lpan  &  T.  Co.  v.  Madi- 
son Mfg.  Co.   (C.  0.)   153  Fed.  310-319. 

2.  That  the  rule  of  law  contended  for  by 
defendant  does  not  prevail  in  this  state  is 
shown  by  the  citations.  We  have  adopted 
and  are  following  the  Federal  rule  in  tliis 
r^ard.'  But  even  if  the  rule  relied  upon 
by  defendant  prevailed  here,  the  facts  in 
this  caae  do  not  bring  it  witliin  tlie  rule. 
Ill  the  cUbb  of  cases  supporting  the  rule 
contended  for,  the  party  accepting  the  se- 
curity from  the  company  officer  for  a  per- 
sonal loan  could  see  upon  the  face  of  the 
transaction  tliat  the  officer  by  exercising 
the  function  of  his  office  was  at  the  same 
time  using  the  security  lielonging  to  the 
company  for  his  own  personal  benelit;  that 
is,  that  it  was  in  connection  with  or  by  his 
act  as  an  officer  that  he  was  appropriating 
company  property  to  his  own  use.  Using 
this  case  as  an  illustration,  it  would  be  the 
same  as  though  Harrell,  in  his  official  ca- 
pacity as  president,  indorsed  the  company's 
name  of  the  Sethman  note  and  offered  it 
to  plaintiff,  so  indorsed,  as  security  in  con- 
nection with  his  application  for  a  person- < 
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al  loan,  in  which  event  plaintiff  could  see 
that  the  president  and  general  manager, 
with  power  to  indorse  the  company's  name, 
was  exercising  a  function  of  his  office  anil 
at  the  same  time  using  the  security  in- 
dorsed by  him,  for  his  individual  purpose. 
This  case  ia  very  different-  The  note  had 
been  regularly  indorsed  by  the  company  by 
its  president,  authorized  so  to  do  by  thp 
by-laws,  and  delivered  to  Mitchell.  Plain- 
tiff found  Mitchell  in  the  poasession  of  such 
indorsed  paper.  Mitchell  did  not  exercise 
any  official  act  in  negotiating  and  delivering 
the  note,  and  had  nothing  to  do  with  thr 
indorsement.  It  had  already  been  indorftcd 
by  the  company  and  delivered  to  him. 
Upon  inquiry  as  to  the  president's  right 
to  indorse  the  company's  name  upon  the 
note,  plaintiff  was  shown  the  by-laws  giving 
the  president  entire  control  of  the  businc-^ 
affairs  and  management  of  the  corporation. 
and  was  informed  that  the  note  bad  been 
delivered  to  Mitchell  on  account  of  com- 
missions on  the  sale  of  stock,  Mitchell 
exercised  no  function  of  his  office  as  trear>- 
urer  in  connection  with  the  loan. 

3.  The  court  based  plaintiff's  knowledge 
of  such  facts  thst  ils  action  in  taking  the 
note  amounted  to  bad  faith,  constituting 
notice  of  Mitcliell'e  defective  title,  upon 
plaintiff's  lack  of  diligence  in  making  in- 
quiry as  to  Mitchell's  right  to  use  the  note: 
that  is,  that  plaintiff  was  guilty  of  negli- 
gence in  not  making  diligent  inquiry,  which 
amounted  to  bad  faith  under  §  56,  consti- 
tuting such  notice.  Plaintiff  was  under  no 
obligation  to  inquire  of  the  maker  of  the 
note;  if  so,  no  one  could  ever  purchase 
negotiable  paper  and  be  a  holder  in  due 
course  without  first  making  inquiry  of  thr 
maker.  Inquiry,  if  necessary  here,  was  a-^ 
to  the  title  of  the  person  negotiating  the 
instrument.  The  court  found  plaintiff 
failed  tfo  use  due  diligence  in  making  auch 
inquiry.  This  was,  in  effect,  a  finding  of 
knowledge  of  facts  amounting  to  bad  faith 
in  taking  the  instrument,  constituting  no- 
tice of  such  defective  title.  There  is  no 
conflict  in  the  evidence  in  this  regard  a^ 
to  what  was  or  was  not  done.  Plaintiff 
did  make  inquiry.  It  went  to  the  ofHee  of 
the  company,  where  it  found  the  president 
and  general  manager,  and,  upon  inquiry. 
was  shown  the  by-law  passed  by  the  boaril. 
which  gave  the  preJident  the  entire  charge 
and  management  of  the  affairs  of  the  com- 
pany. This  sliowcd  ample  authority  to  in- 
dorse the  company's  name  upon  the  note, 
and  there  was  evidence  that  Harrell  Ijail 
been  exercising  such  authority.  There  i" 
no  evidence,  or  absence  of  evidence,  upon 
which  tlie  court  could  properly  base  a  find- 
ing of  lack  of  diligi^nce,  unless  it  be  that 
plaintiff  failed  to  inquire  of  the  board  of 
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directors.  The  court  aeems  to  have  cnter- 
tained  the  id«a  that  it  wa4  plaiotifl'a  dutj 
to  inquire  of  the  board  of  direetora  as  to 
Mitchell's  right  to  use  the  indorsed  note. 
We  know  of  no  such  duty,  and  we  think, 
under  the  evidence  in  this  case,  that  plain- 
tiff was  charf^ed  with  no  euch  inquiry. 
Where  the  evidence  ia  not  conflicting  in 
this  particular  and  there  ia  insuflicieiit  evi- 
dence to  warrant  a  flnding  of  lack  of  dili- 
gence in  making  such  inquiry,  a  Hnding 
that  plaintiff's  action  in  taking  the  nute 
amounted  to  bad  faith  cannot  be  suataioed 
as  a  matter  of  law. 

4.  Uefendant  thought  he  was  getting 
3^34  shares  of  valuable  itock  for  practi- 
cally nothing.  Instead  of  protecting  him- 
seU  in  auch  adventure,  be  gaye  an  ordi- 
nary airty-day  negotiable  note,  with  inter- 
est from  date,  and  shortly  thereafter  the 
payee  indorsed  it  in  blank,  ni^tiated  sad 
delivered  it  to  Mitchell,  who  applied  to 
plaintiff  for  a  loan,  and  negotiated  and  de- 
livered it  to  plaintiff  as  security.     The  evi- 

Annotation — ^Rifl^t  of  one  who  takes  cmunercial  paper  of  corpitration 
in  pi^moit  of  or  security  for  an  Individual  debt  of  an  offictf. 


denoe  shows,  without  conflict,  that  plain- 
tiff took  the  note  in  good  faith  for  a  valu- 
able consideration  before  maturity,  without 
notice  of  any  defense  the  maker  bad,  and 
vithout  notice  of  any  defect  in  the  title  of 
the  person  negotiating  it.  Defendant  could 
easily  have  protected  himself  by  a  proper 
wording  of  the  note.  Instead  of  this,  he 
made  it  possible  for  hie  negotiable  paper 
to  pass  into  the  hands  of  aji  innocent  pur- 
c-JjBser,  and  he,  instead  ot  plaintiff,  should 
BtilTer  the  loss. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  direc- 
tions to  enter  a  judgment  in  favor  of  plain- 
tifT  in  accordance  with  the  views  herein  ex- 
pressed. 


L   for    relicaring   denied   April    1, 


This  note  is  sopplemental  to  the  note 
to  Keayon  Realty  Co.  v.  National  De- 
posit Bank,  31  IaB.A.(N.S.)  169,  where 
the  earlier  oases  are  coUected.  To  fall 
witMn  the  acope  of  theae  notes,  it  must 
appear  that  the  purchaser  knew  that  the 
paper  was  being  used  for  the  individual 
benefit  of  the  officer.  It  is  obvious,  how- 
ever, that  cases .  holding  that  the  form 
of  Bueh  paper  puts  on  inquiry  a  pur- 
chaser, though  he  has  no  aetasl  knowl- 
edge that  the  paper  was  uaed  for  the 
benefit  of  the  officer,  would  a  fortiori 
be  authority  for  charging  a  purchaser 
vho  had  Huch  knowledge.  For  cases 
where  the  purchaser  had  no  such  knowl- 
edge, see  the  note  to  Stevens  v.  Vene> 
ma,  ante,  1146,  and  the  notes  to  which 
it  is  Enpplemental ;  or  for  the  general 
subject  as  to  what  circumstances  arc 
sufficient  to  put  a  purchaser  of  nego- 
tiable paper  on  inquiry. 

It  will  be  seen  that  it  is  held  in 
BnRNHAM  IjOan  &  Invest.  Co.  v.  Seth- 
MAN,  ante,  1158,  that  one  who  takes  a  note 
to  the  order  of  a  corporation,  indorsed 
by  it  in  blank,  as  collateral  security  for 
a  loan,  to  such  corporation's  treasurer, 
after  making  inquiries  of  the  president 
as  to  the  regularity  of  the  indorsement, 
is  not  affected  with  knowledge  of  de- 
fenses of  the  maker  to  the  note. 

Where  the  secretary  of  a  eoi^joration, 
without  authority,  indorsed  checks  he- 
lo^^g  to  it  to  a  bank,  which  collected 
L.R.A.1918F. 


the  checks  and  applied  the  proceeds  to 
matters  in  which  the  secretary  was  in- 
terested, it  was  held  that  the  bank  was 
put  on  inquiry.  Palo  Alto  Mut.  Bldg. 
&  L.  Asso.  V.  Firat  Nat.  Bank  (1917)  33 
OaL  App.  214,  164  Pac.  1124  (not  under 
N^.  Ins.  Law). 

In  Newman  v.  Newman  (1914)  160 
App.  Div.  331,  145  N.  Y.  Supp.  325,  it 
was  held  that  a  promissory  note  of  a 
corporation,  signed  by  the  treasurer  and 
vice  president  to  the  individual  order 
of  the  vice  president,  and  purchased  by 
the  vice  president's  brother  from  the 
vice  president,  individually,  by  its  form 
put  the  purchaser  on  inquiry  as  to  the 
consideration  of  the  note. 

Id  Jenkins  v.  Planters'  &  M.  Bank 
(1912)  34  OklA.  607,  126  Pac.  757,  it 
was  held  that  a  note  to  the  order  of  a 
corporation,  indorsed  by  the  corporation 
by  its .  president  and  secretaiy,  and 
pledged  by  the  president  for  hie  individ- 
ual debt,  was  t^en  by  the  pledgee  at 
hia  peril. 

In  Fensterer  v.  Pressure  Lighting  Co. 
(1914)  85  Misc.  621,  149  H.  Y.  Supp.  49, 
it  was  held  that  one  who  cashed  a  check 
to  a  corporation,  after  hours,  on  the  in- 
dorsement of  the  vice  president,  was  put 
on  inquiry,  but  that  inquiry  would  have 
revealed  the  authority  of  the  vice  presi- 
dent to  use  the  cheek. 

In  Buckley  t.  Liaeoln  Trust  Co. 
(1911)  72  Misc.  218,  131  N.  Y.  Supp. 
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105,  also,  it  was  held  that  inquiry  would 
have  disclosed  the  authority  of  the 
payee. 

It  will  be  observed  by  reference  to  the 
earlier  note  that  the  cases  in  Gleorgia, 
which  has  a  peculiar  statute,  seem  to  be 
contradictory.  It  was  held  in  Spiller- 
Beall  Co.  v.  Hirsch  (1916)  18  Oa.  App. 
450,  89  R.  B.  587,  that  a  corporation's 
note  executed  by  the  president  to  him- 
self does  not  give  notice  of  any  impro- 
priety to  one  with  whom  the  president 
negotiated  the  note  for  bia  own  person- 
al benefit. 

It  was  held  in  De  Baca  v.  Uiggius 
{19141  58  Colo.  75,  L.R.A.1915B,  1961, 
143  Pae.  832,  that  a  creditor  of  a  bank 
official,  who  receives  from  him  a  draft  on 
or  certiiieatc  of  deposit  of  the  bank, 
bearing-  his  signature,  to  be  satisfied 
out  of  the  bank's  funds,  in  satisfac- 
tion of  the  claim,  ia  liable  to  refund  the 
amount  received  in  case  the  act  proves 
to  be  a  misappropriation  of  the  bank's 
funds,  and  the  act  was  not  authorized 
or  ratified  by  the  bank. 

But  where  it  was  in  proof  that  it  was 
the  custom  of  a  corporation,  and  of 
many  other  corporationsj  to  pay  their 
employees  by  means  of  checks  to  those 
to  whom  they  were  indebted,  it  was 
held  that  the  issuance  of  checks  by  a  cor- 
poration to  the  order  of  an  insurance 
company,  to  pay  premiums  on  a  policy 
of  the  employee,  having  the  employee's 
name  in  the  left-hand  comer  of  the 
checks,  was  not  notice  to  the  insurance 
company  that  the  funds  of  the  corpora- 
tion were  being  wrongfully  used.  Watts 
V.  Gordon  (1913)  127  Teiin.  96,  ]fi3  S. 
Vf.  483,  where,  however,  the  court  did 
not  seem  to  think  that  any  wrongful  use 
of  the  funds  had  been  made. 

In  Johnson  ft  K.  Co.  v.  Ijongley 
Luncheon  Co.  (1910)  207  Han.  52,  92 
N.  E.  1035,  the  court  expressed  the  opin- 
ion that  corporation  checks  signed  by 
its  treasurer  in  favor  of  his  creditor, 
and  given  in  payment  of  the  treasurer's 
individual  debt,  were  taken  with  notice. 
In  this  case  the  court  said:  "The  dis- 
tinction seems  to  be  this:  Where  the 
corporation  note  or  other  negotiable  in- 
strument is  payable  to  the  creditor  of 
the  individual,  the  transaction  which, 
on  the  face  of  the  note  or  other  instru- 
ment, is  represented  to  have  taken  place, 
is  an  appropriation  of  the  corporation's 
money  to  the  payment  of  the  individual's 
debts,  and  is  bad  unless  shown  to  be 
good.  Since  the  transaction  is  bad  un- 
less shown  to  be  good,  and  since  the 
purchaser  took  with  notics  (given  on 
Ihe  face  of  the  not*  or  other  instru- 
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ment),  Ma  rights  depend  upon  the 
transaction's  being  or  not  being  In  fact 
what  it  purports  on  the  face  of  the 
note  or  instrument  to  be,  and  no  ques- 
tion of  a  purchase  in  good  faith  can 
arise.  See,  for  example,  Wilson  v.  Met- 
ropolitan Elev.  R.  Co.  (1890)  120  N.  T. 
150,  17  Am.  St.  Rep.  625,  24  N.  B.  384. 
But  on  the  other  hand,  where  the  note 
or  other  instrument  is  payable  to  the 
treasurer  or  to  a  third  pereon  and,  after 
being  indorsed  by  the  payee  in  blank, 
is  used  by  the  treasurer  in  paying  his 
individual  debt,  the  transaction,  which 
on  the  face  of  the  instrument  is  repre- 
sented to  have  taken  place,  is  a  payment 
by  the  corporation  to  the  treasurer 
(where  the  note  or  other  instrument  was 
payable  to  him),  and  a  payment  by  the 
corporation  to  the  third  person,  and  an- 
other payment  by  the  third  person  to 
the  treasurer  (where  the  note  or  other 
instrument  was  payable  to  a  third  per- 
son, as  stated  above).  In  each  of  these 
last  two  cases  the  transaction  on  its 
face  is  good  uuless  it  is  proved  to  be  bad. 
In  that  case,  if  the  corporation  proves 
that  the  application  of  the  note  or  other 
instrument  of  the  corporation  was  a 
wrongful  one,  the  rights  of  the  creditor 
depend  upon  his  having  acted  in  good 
faith.  In  this  connection,  compare  Free- 
man's Nat.  Bank  v.  Savers-  (1879)  127 
Hun.  75,  34  Am.  Rep.  345,  and  National 
Bank  v.  Law  (1879)  127  Kus.  72." 

A  bank,  which  knew  that  a  not«  made 
by  the  president  of  an  irrigation  cor- 
poration in  its  name,  and  purporting  to 
be  secured  by  a  lien  on  its  lands,  was  in 
the  interest  of  the  president  and  of  an- 
other company,  to  which  it  was  payable, 
it  not  being  in  the  ordinary  conrse  of  the 
business  of  the  irrigation  corporation  to 
give  liens  to  secure  loans  made  to  it, 
was  not  an  innocent  purchaser.  El 
Presnal  Irrigated  Land  Co.  v.  Bank  of 
Washington  (1916)  —  TfOC.  Civ.  App. 
— ,  182  S.  W.  701.  B.  B.  B. 


IOWA  supreme:  court. 

Gm'IXE  OLSOX.  Appt., 

MODRRN-  WOODMEN  OF  AMERICA. 

(— 'lowk,  — ,  184  N.  W.  S4fi.) 

Inenranre  -^  IieneAt  —  dianiee   ol  bf- 
laws  as  to  presumption  of  doalb. 

A  change  ja  the  by-lawH  of  a  mutual  beoe- 

Note.  —  The  validity  and  effect  of  &  by- 
law of  a  mutual  benett  society,  refuaini: 
to  pay  beneilt  npon  preaumptioa  of  daath 
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flt  Bocietj,  subetituting  the  life  expectancy 
of  a  member  at  time  of  dis&ppeurance,  for 
tbe  Heveu-jear-ikbBeuce  rule,  to  eatabliah 
liability  of  the  insurer,  Li  not  within  a  pro- 
vision in  the  application  Ijiniling  the  mem- 
ber by  the  lawa  of  the  order  "'now  in  force 
or  hereafter  eiiacted." 
For  other   cases,   tec  Inturancc,  III.   a,  in 


(St'ptember  20,  1B17.) 

APPEAI>  l.y  plaintiff  from  a  jiidgmeiit  of 
tlie  District  Court  for  Polfc  County  in 
favor  of  defendsnt  in  an  action  brought  to 
recover  the  Hmoiint  alleged  to  be  due  on  a 
benefit  certificate,  iBBUeil  on  the  lite  of 
plaint iITb  husband.     Reversed. 

The  tacts   are   rtated  in   the  opinion. 

Measra.  Jolin  L.  Gillespie  and  Edirln  J. 
Frisk,  for  appellant: 

By-law  No.  66  is  invalid,  for  tlie  reason 
that  it  seeks  to  change  the  money  contract 
obligation  of  defendant  to  the  assured  and 
his  bcnefieiary,  and  defers  the  time  of  pay- 
ment in  this  case  twenty-»iK  years,  and  at- 
tempts to  compel  the  beneficiary,  in  the 
meantime,  to  pay  the  asseasmenta,  thus  de- 
stroying the  value  of  the  insurance. 

Fort  V.  Iowa  Legion  of  Honor,  146  Iowa, 
183;  Elliott  V.  Home  Mut.  Hail  Asso.  160 
Iowa,  105,  140  N,  W.  431;  Olson  V.  Court 
of  Honor,  100  Minn.  117.  8  L.R.A.(N,S.) 
521,  117  Am.  St  Rep.  676,  110  N.  W.  374, 
10  Ann.  Cas.  628;  Pokrefky  v.  Detroit 
Firemen's  Fund  Asso.  121  Mich.  466,  80  N. 
W.  240;  Newhall  v.  Supreme  Council,  A.  L. 
H.  181  Mh"b.  Ill,  63  N.  E,  li  O'Neill  v. 
Supreme  Council,  A.  L.  H.  70  N,  J.  1,.  410, 
ST  Atl.  483,  1  Ann.  Cas.  422;  Langan  v. 
Supreme  Council,  A,  L.  H.  174  N.  Y.  266, 
66  N.  E.  B32;  Wist  v.  Grand  Lodge,  A.  0. 
V.  W.  22  Or.  271,  29  Am.  St.  Rep.  603,  29 
Fac.  610;  Becker  v.  Berlin  Beneficial  Hoc. 
144  Pa.  232,  27  Am.  St.  Rep.  024,  22  Atl. 
SM;  Wuerflar  v.  Grand  Grove,  O.  D.  116 
Wis.  IB,  B6  Am.  St.  Rep.  B40,  92  N.  W. 
483;  KnigiitB  Templars  k  M.  Life  Indemni- 
ty Co.  V.  .larman,  44  C.  C.  A.  03,  ]04  Fed. 
636;  Supreme  Council,  A.  L.  H.  v.  Getz,  50 
C.  C.  A.  lf>3,  112  Fed.  119;  1  Bacon,  Ban. 
Soc.  3d  ed.  g  18e. 

It,  in  efTect,  attempted  to  abrogate  and 
nullify  the  law  of  the  the  state,  whereby 
the  absence  of  a  person  for  seven  years,  un- 
haard  frcan  and  unseen,  except  on  the  theo- 
ry of  death,  raises  the  presumption  of 
death. 

Samberg  v.  Knights  of  Modern  Iilacca- 
bees,  lf>R  Mich.  668,  133  Am.  St.  Sep.  306, 
123  K.  \V.  25;   Supreme  Council,  A.  L.  H. 

from  seven  years'  absence,  are  considered  l  Generally,  as  to  change  of  by-laws,  si-e 
in  the  notea'to  Keith  v.  Modern  Woodmen,  I-R.A.  Indexes  undPr  the  title,  "Insurance." 
L.R.A.1913B,  703,  and  Hannon  v.  Grand  '  subtitles,  "Constitution,  rules  and  Inlaws;". 
Lodge,  A.  0.  U.  W.  L.H.A.1017C,  1032.         ["Change  of." 

L.R.A.1918F. 


V.  Perry,  140  Mats.  580,  6  N.  E.  634;  1 
Bacon,  Ben.  Soe.  3d  ed.  1«4. 

Said  I^'-law  w»s  usreasonable. 

Elliott  V.  Home  Mut.  Hail  Asso.  160 
Iowa,  105,  140  N.  W.  431;  Olson  v.  Court 
of  Honor.  100  Minn.  117,  8  L.R.A.(X.S.) 
621,  117  Am.  St.  Rep.  678,  110  N.  W.  374. 
10  Ann.  Cas.  622;  Cohen  v.  Supreme  Sit- 
ting 0.  1.  H.  106  Mich.  283,  63  N.  W.  304; 
Wheelers  v.  Supreme  Sitting,  O.  I.  H.  110 
Mich.  437,  08  N.  W.  22B;  O'Neill  v.  Su- 
preme Council,  A.  L.  H.  70  N.  J.  L,  410, 
67  Atl.  403,  1  Ann.  Cas.  422;  WuerHer  v. 
Grand  Grove,  0.  D.  1 16  Wis.  19,  96  Am.  St. 
Rep.  940.  92  N.  W.  433. 

.Messrs.  Trnmati  Planli,  Jesse  A,  Mil- 
ler, and  Geoi^e  O.  Perrln  for  appellee. 

Qaynor,  Ch.  J.,  delivered  the  opinion  of 


the  c 

Tills  action  ia  brought  to  recover  on  a 
certain  benefit  certificate  issued  by  the  Mod- 
ern Woodmen  of  America,  defendant,  on  the 
life  of  one  J.  W.  Olson.  Tlie  plaintifl'  here- 
in is  the  wife  of  said  J.  W.  Olson,  and  tlie 
beneficiary  named  in  aald  certificate.  The 
court  below  found  for  the  defendant,  and 
dismissed  plaintiff's  action.  The  cause  was 
tried  upon  stipulated  facts.  From  the  btip- 
ulation  it  appears:  That  on  the  27tli  day 
of  September,  1804,  J.  W.  Olson  liecome  & 
memlier  of  said  association  and  received  the 
certificate  sued  on.  The  certlllfate  provides 
for  the  payment  of  $2,000  to  the  beneficiary 
named  tlierein,  upon  the  death  of  said  Ol- 
son, The  contract  consists  of  the  applica- 
tion, the  bent^t  certiflcate,  and  the  by-laws 
of  the  order.  In  the  application  Olson 
agreed  that,  if  he  failed  to  comply  with  and 
(inform  to  any  and  all  laws  now  in  force 
ur  hereafter  adopted,  his  certiflcate  should 
be  void,  and  further  agreed  to  make  punc- 
tual payment  of  all  dues  and  assessments 
for  which  he  should  became  liable,  and  to 
conform  in  all  respects  to  the  laws,  rules, 
and  usages  of  the  order  now  in  force,  or 
which  may  be  hereafter  adopted  by  the 
same.  In  the  application  this  question  was 
propounded  to  him:  "Do  you  understand 
and  agree  that  the  laws  of  the  order  now  in 
force,  or  hereafter  enacted,  enter  into  and 
become  a  part  of  every  contract  of  indemni- 
ty between  the  members  and  the  order,  and 
govern  all  riglita  thereunder t" — and  be  an- 
swered. "Yes."  The  following  agreement  ap- 
pears in  the  application;  "1  agree  to  make 
punctual  payment  of  all  dues  and  nsaess- 
ments  for  which  I  may  become  liable,  and 
to  conform  in  all  respects  to  the  laws,  rules, 
and  usages  of  the  order  now   in   force,  or 
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ivhicli  may  herenftor  be  &d<^ted  by  tlic 
game."  Tliat  tbe  foregoing  answer^  and 
agrtements,  with  the  preceding  deMaration, 
Khali  form  the  baBiB  of  the  contract  I>etween 
nie  and  the  Modern  Woodmen  of  America, 
and  are  otTerrd  by  me  as  a  consideration 
for  tlie  contract  applied  for,  and  are  hereby 
mnde  a  part  of  any  lien e fit  certiflcate  that 
may  be  iesued  on  thU  spplicatian,  and  shall 
lie  deemed  and  taken  as  a.  part  of  such  cer- 
tificate. That  this  application  may  be  re- 
ferred to  in  said  beneQt  certiiicate  as  the 
IkaMs  thereof,  and  that  they  shall  be  con- 
strued together  as  one  entire  contract. 
■  The  certificate  provided  that  Olson,  tthile 
in  good  standing  in  the  fraternity,  is  en- 
titled  to  participate  in  the  beneflt  fund 
to  the  amonnt  of  $2,000,  which  shall  be  paid 
at  bis  death  to  Ourine  Olson,  relat«d  to 
him  as  wife,  subject  to  all  the  conditions 
of  this  certificate  and  fundamental  laws  of 
this  order,  and  liable  to  forfeit  If  said  mem- 
lier  shall  not  comply  with  said  conditions. 
laws,  and  hy-lawa  and  rules,  as  are  or  may 
lie  adopted  hy  the  Head  Camp  of  this  order 
from  time  to  time,  or  the  local  camp  of 
which  he  is  a  member,  and  provided  that 
tbe  certificate  «'a<<  issued  in  consideration 
of  the  warranties  and  agreements  made  by 
Olson  in  his  application. 

The  by-laws  at  the  time  the  certificate  vaa 
issited,  provided  that  they  might  be  amended 
at  any  special  or  regular  session  of  the 
Head  Camp  by  a  two-thirds  affirmative  vote 
of  the  members  present.  It  was  further 
provided  that  the  beneficiary  named  in  the 
certificate  »:iiall  lie  entitled  to  participats  in 
tbe  lienefit  fund  to  an  amount  not  exceeding 
the  amount  stated  in  the  certificate,  pro- 
vided that  ail  the  conditions  and  require- 
ments contained  in  tlie  certificate  and  in 
the  by-laws  of  tbe  society,  as  the  same  now 
exists  or  may  hereafter  be  modified,  amend- 
ed, or  enacted,  shall  be  fully  observed  and 
complied  vritli. 

As  win  be  noted,  tlie  certificate  in  ques- 
tion was  issued  on  the  STth  day  of  Sep- 
tember, 18fl4. 

From  the  stipulation  entered  into  at  the 
(rial  it  appears:  That  on  the  10th  day  of 
May,  100",  Olaon  left  Ilia  home  at  Grinnell, 
luwn.  and  his  whereabouts  since  then  liave 
been  and  are  unknown  to  the  members  of 
bis  family.  Tliat  Olson,  prior  to  his  dis- 
appearance, and  the  plaintilT,  since  bis  dis- 
uppearance,  have  paid  to  the  clerk  of  the 
local  camp  of  which  Olson  was  a  member, 
1(11  assessments  and  dnes  levied  on  account 
uf  the  benefit  certificate  sued  on,  up  and 
until  the  commencement  of  this  action  on 
the  22d  day  of  April,  1015.  There  was  no 
proof  o£  the  actual  deatli  of  Olson.  The 
plaintilT  relies  upon  his  unexplained  absence 
for  seven  years  from  his  home  and  his  fami- 
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ly  as  proof  of  death.  It  waa  furtter  stip- 
ulated and  agreed  08  the  trial  that  if  the 
court  found  tbe  defense  set  up  by  the  de- 
fendant in  its  answer  is  a  good  and  valid 
defense,  then  the  final  judgment  shall  be 
entered  for  the  defendant,  but  if  the  court 
finds  that  such  defense  so  set  up  by  the 
defendant  is  not  a  good  and  valid  defens*-, 
tlien  judgment  shall  be  entered  for  the 
plaintiff. 

The  defense  proposed  is  this;  The  duly 
and  regularly  conatituted  Head  Camp  of  the 
defendant  revised  and  amended  by  its  by- 
laws after  tbe  issuance  of  the  certificate  sueil 
on,  and  enacted  the  following:  Section  ft6- 
Disappearance  No  Presumption  of  Death- — 
No  lapse  of  time  or  absence  or  disappearance 
on  the  part  of  any  member,  heretofore  or 
hereafter  admitted  into  the  society,  without 
proof  of  the  actual  death  of  such  nieaiber, 
while  iu  good  standing  in  tbe  society,  ahall 
entitle  his  beneficiary  to  recover  the  amount 
of  bis  benefit  certificate,  except  as  herein- 
after provided.  The  disappearance  or  long- 
continued  abaence  of  any  member,  unheard 
of,  shall  not  be  regarded  as  evidence  of 
death  or  give  any  right  to  recover  on  any 
benefit  certificate  heretofiu'e  or  hereafter  is- 
sued iiy  the  society  until  the  full  t^in  of 
the  member's  expectancy  of  life,  according 
to  the  National  Fraternal  Congress  Table  of 
Mortality,  has  ex]iired  within  the  life  of 
the  benefit  certificate  in  question  and  this 
law  shall  be  in  full  force  and  effect,  any 
statute  of  any  slate  or  country  or  rule  of 
cimimon  law  of  any  state  or  country  to  thit 
contrary  notwithstanding. 

Tlie  term  "within  tl>e  life  of  the  benefit 
certificate,"  as  liere  used,  means  that  the 
benefit  certificate  lias  not  lapsed  or  beeti 
forfeited,  and  that  all  payments  required  by 
tbe  by-laws  of  tbe  society  have  been  made. 

It  is  the  claim  of  the  defendant  that  this 
by-law  is  binding  upcm  the  plaintiff,  and 
that,  in  the  absence  of  proof  of  actual  deatli, 
she  is  not  entitled  to  reeover  until  the  full 
term  of  Olson's  expectancy  of  life  shall  have 
expired,  and  tlien  only  in  Uie  event  all  as- 
sessments have  been  paid. 

It  is  stipulated  that  his  expectancy,  ac- 
cording to  the  National  Fraternal  Congress 
Table  of  Mortality,  is  twenty-six  years  af- 
ter bis  disappearance.  The  question  is  thif-, 
does  this  by-law  defeat  recovery,  in  the  ab- 
sence of  proof  of  actual  death?  Of  rourip, 
if  binding  on  the  assured,  it  is  binding  on 
the  plaintiff.  If  it  is  a  by-law  which  the 
company  had  a  right  to  make,  by  reason 
of  the  reserve  power  in  the  society  and  the 
agreement  of  Olson  expressed  in  the  applica- 
tion end  contained  in  the  certificate,  and, 
when  adt^ted,  bound  him,  then,  of  course, 
it  is  Just  as  effectual  against  tbe  plaintiff, 
whose  rights  all  rest  upon  the  certificate  of 
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-which  tlie  application,  bjr-UwB,  and  coBsti- 
tution  of  the  order  are  a  part.  We  may 
assume,  for  the  purposes  of  this  cane,  that 
the  society  ha^  B  right  to  enact  this  by-law, 
and  that  it  bound  all  who  came  Into  the 
order  after  its  adoption.  The  queetion 
fore  us  is,  Ih  the  by-law  retroactive?  Is 
it  cfTrctual  to  bind  those  who  became  mem- 
bers l>efore  its  adoption,  and  can  it  be 
urged  against  one  who  relies  upon  a  cer- 
tiDcate  issued  at  a  time  when  this  by-law 
was  not  in  force! 

There  can  be  no  question  under  the  au- 
thorities that,  in  this  case,  the  application 
and  by-lawB,  together  with  the  certificate, 
(■onstiluted  the  contract  between  the  assured 
and  the  eociety.  There  is  no  question  that 
the  assured  assented  and  agreed  to  be  bound 
Uy  subsequent  by-laws;  but  the  resen-e  pow- 
er ill  tlie  society  and  the  consent  of  the  as- 
sured must  not  be  coDstrued  to  give  to  the 
<vmpany  the  right,  after  the  issuance  ot  the 
<*rtiflcate,  to  amend  its  by-laws  so  as  to 
(inreasonablv  affect  substantial  rights  and 
1-ontractual  obligations  already  entered  in- 
to. ^Ve  think  it  ia  the  general  holding  of 
Ihe  courts  that  a  reservation  of  power  in 
n  mutual  beneftt  insurance  company,  or  the 
consent  of  the  assured,  to  make  their  future 
}iy-1aWM  retroactive  in  their  nature,  must 
be  imderstood  to  mean  the  power  to  make 
future  by4awB  which  shall  be  reasonable, 
and  u-e  think  it  is  the  general  if  not  the 
universal  holding  of  the  courts  that,  En  con- 
struing' this  reserved  power  or  consent,  the 
reserved  power  or  consent  must  be  construed 
BO  an  to  permit  only  reasonable  by-laws  and 
amcndmentB  to  be  adopted,  in  furtherance 
of  the  contract,  and  not  such  as  would  ovcr- 
tliiow  or  materially  alter  its  terms,  or  un- 
reasonably affect  the  substantial  rights  of 
the  assured  under  his  certificate:  that  it 
^oen  not  confer  upon  the  society  the  power 
to  destroy  the  contractual  rights  of  a  mem- 
Iier  created  by  the  certificate,  or  to  unrea- 
Konahly  impair  that  obligation  or  unrea- 
sonably reduce  the  indemnity  which  it  has 
promised  to  pay,  or  unreasonably  embarrass 
the  asaured'a  beneficiary  in  recovering  the 
amount  stipulated  to  be  paid  in  the  certlf' 
Icate,  upon  the  happening  of  the  event 
therein  insured  against.  It  cannot  be  said 
to  be  a  reasonable  interpretation  of  such 
reserved  power  or  agreement,  on  the  part 
of  the  roemher,  to  say  that  the  assured  in- 
tended to  assent  in  advance  to  any  changes 
in  by-laws  which  the  insurer  saw  St  to 
make,  nor  can  it  be  a  reasonable  interpreta- 
tion of  the  reserve  power  to  say  that  such 
pou'er  was  reserved  in  the  society.  It  can- 
not be  a  reasonable  interpretation  of  the 
reserved  power  to  say  that,  after  the  issu- 
ance of  the  certificate,  the  society,  by  virtue 
of  the  reserved  power,  was  thereafter  per- 1 
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raitted  to  make  any  amendments  to  its  by- 
laws, which,  in  fact,  created  a  new  and  dif- 
ferent contract  than  that  entered  Into,  or 
In  a  material  way  unrcasonanbly  changed 
the  contract  as  to  indemnity  theretofore  en- 
tered into,  or  one  which  rendered  it  impos- 
sible, under  certain  circumstances,  for  the 
benefleiary  to  recover  on  the  certificate  the 
amount  stipulated  in  the  certificate.  Such 
interpretation  would  be  unreasonable,  and 
such  a  by-law  would  be  unreasonable,  so  in- 
terpreted, since  it  would  give  to  the  society 
the  power  to  make  any  by-law,  even  to  the 
extent  of  destroying  the  contract  which  it 
had  with  the  assured. 

Of  course,  the  assured  sustains  a  dual  re- 
lationship. He  is  a  member  of  the  society 
and  interested  in  its  advancement.  All  laws 
which  relate  to  its  internal  regulation  he  is 
presumed  to  have  coDeented  to,  and  even 
without  his  consent,  generally  speaking, 
that  power  is  reserved  in  those  benefit  so- 
cieties. But  he  also  sustains  oontractnal 
relationships,  and  in  this  his  relationship 
is  antagonistic,  so  to  speak,  to  the  society. 
Or,  in  other  vords,  the  general  holding  ia, 
that  in  mattere  relating  to  the  conduct  of 
members,  laws  passed  after  the  issuance  ot 
a  benefit  certificate  will  be  valid  and  binding 
upon  the  member,  provided  they  do  not  go 
to  the  extent  of  injecting  new  conditions 
into  the  contract  which  will  materially 
change  or  affect  it.  It  follows,  therefore, 
that  any  by-law  adopted  after  the  Issnavtee 
of  the  certificate,  which  destroys,  or  mate- 
riaily  and  unreasonably  affects  the  rights 
of  the  member  under  the  certificate,  in   so 

IS  his  rinlits  to  recover  the  indemnity 
provided  in  the  certificate  are  ramcemed, 
are  held  to  be  unreasonable;  and  this  upon 
the  theory  that  the  reserve  power  and  the 
consent  will  not  be  deemed  to  hare  included 
such  right,  and  the  assured  will  not  be 
deemed  to  have  consented  to  such  by-law  be- 
coming a  part  of  his  contract. 

Where  one  has  consented  to  be  bound  hy 
after-enacted  by-laws,  it  ban  been  held  that 

.ftor-enacted  by-law  with  which  the  as- 
sured can  comply,  and  it  is  not  nnreason- 

to  require  him  to  comply,  and,  by  com- 
plying, preserve  the  integrity  of  his  certifi- 
cate, is  vaJid.  So  it  has  been  held  that  ad- 
ding to  the  list  of  prohibited  occupations, 
under  certain  circumstances,  is  not  iinrea- 

ble.  House  v.  Modern  Woodmen,  165 
Iowa,  607,  146  N.  W.  817;  Norton  T.  Catho- 
lic Order  of  Foresters,  138  Iowa,  464,  24 
L.R.A.(N.S.)  1031),  114  N.  W.  803.  In  this 
class  of  cases  the  by-law  is  enacted  for  the 
benefit  of  the  society,  for  the  benefit  of  its 
members,  and  for  the  purpose  of  protecting 
the  members  from  liability  for  haiarde  that 
greatly  increase  the  burden  of  each  member. 

I,  in  its  effect,  benellcial  to  each  e«r- 


UigmzodbyGoOglC 


1168 


IOWA  SUPREME  COUBT. 


tiflcate  holder  a*  (tgaiast  all  othera,  and  it 
is  said  in  these  cams  that  adding  to  the 
prohibited  ocoupations  in  certain  ea»e»  is 
not  unreatonable.  It  ia  for  the  benefit  of 
the  memlMir,  and  be  can  conform  liimself 
to  it  for  tlia  lienefit  of  all  tlie  other  mem- 
bers, and,  l>y  confarming,  preserve  the  in* 
tegrity  of  his  certificate.  Of  course,  it  can- 
not continue  the  "scaJing  down  and  nar- 
row iDg  process  until  the  Geld  of  the  mem- 
lier's  available  aotivitiea  is  nnreaxonably 
eircumacribed."  Even  these  amendments 
may  be  carried  to  such  an  extent  as  to  un- 
reasonably impair  the  righte  of  the  insured 
under  the  eertificate  originally  issued. 

Id  State  ex  reL  Schrempp  v.  Grand  Lodge, 
A.  O.  L'.  W.  70  Mo.  App.  466,  it  appears 
tliat  at  the  time  tlie  eertificate  was  issued 
there  was  no  law  prohibiting  a  saloon  keep- 
er or  bar-tender  from  becoming  a  member 
of  the  order,  or  any  law  prohibiting  any 
member  from  engaging  in  either  of  these 
oouupatiouB.  Tiie  appellant  agreed  t4>  be 
bound  "by  all  rules,  regulations,  and  by- 
laws which  are  or  may  be  hereafter  euacted 
by  said  order,"  Thereafter  the  society 
adopted  a  by-law,  declaring  that  any  pereon 
who  is  now  a  member  of  this  order  shall 
forfeit  bis  rights  as  a  certiAeate  holder  if 
he  engage  in  the  business  of  keeping  a  sa- 
loon or  dramshop,  or  attending  a  bar.  Af- 
ter the  adoption  of  this  amendment  a  mem- 
lier  began  husinees  aa  a  saloon  keeper.  The 
court  held  that,  having  agreed  in  advanoa  to 
any  reasonable  change  in  the  by-laws,  the 
member  was  amenable  to  this  l^-law.  It 
is  apparent  that  this  waa  not  an  unreason- 
able by-law,  l)eeRU)ie  it  was  made  for  the 
benefit  and  protection  of  the  order,  and  waa 
one  with  which  the  assured  could  comply, 
and  it  was  not  unreasonable  for  the  socie- 
ty to  exact  compliance  with  it  even  after 
the  certificate  was  iSHued,  and  this  under 
penalty  of  losing  his  rights  under  the  cer- 
tificate. 

Tlie  same  rule  applies  aa  to  forfeitures 
for  intemperance.  Ury  v.  Modern  ^Voodmeu, 
HO  Iowa,  706,  127  N.  W.  fi6.>. 

It  is  true  tliat  in  Ross  v.  Modern  Brother- 
hood, 120  Iowa.  602,  05  N.  W.  207,  this 
court  upheld  a  eubsefiuent  by-law  defioiug 
what  should  constitute  a  broken  leg.  This 
rase  can  only  he  sustained  on  the  theory 
that  the  original  contract  was  not  unrea- 
sonably amended;  that  the  amendment  sim- 
ply undertook  tu  define  that  which  was  al- 
ready covered  by  the  policy.  The  policy, 
as  originally  issued,  provided  for  an  indem- 
nity for  each  broken  arm  or  leg  resulting 
from  accident.  The  amendment  undertook 
to  define  what  was  meant  by  a  broken  leg, 
and  limited  the  meaning  of  the  original 
words  to  the  breaking  of  tlie  shaft  of  the 
thigh  bone  between  the  hip  and   the   knee 
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joints,  or  the  breaking  of  the  shaft  of  both 

bones  between  the  knee  and  the  ankle  joints, 
and  the  court  aaid;  "But  if  it  be  conceded 
for  the  purposea  of  this  case  that  clianyea 
in  by-laws  under  such  an  agree  men)  can 
only  be  reasonable,  we  think  the  chaii^u 
here  should  be  held  valid.  .  .  .  There 
waa  no  previous  designation  as  to  what 
a  broken  leg  meant,  and  it  may  have  been 
neceESBttty  for  the  proper  protection  of  the 
great  \iody  of  members  to  certainly  define 
ubat  it  did  mean  under  the  terms  of  tlie 
certificates,  and  we  think  such  action  was 
not   unreasonable." 

This  case  goes  to  the  limit  in  preserving 
to  the  society  the  right  to  amend  its  by- 
laws, and  we  are  not  inclined  to  extend  it. 
If  under  the  guiae  of  defining  what  was 
meant  by  the  contract,  it  destroyed  a  con- 
tractual right  and  prevented  recovery  for 
an  accident  covered  by  the  contract,  without 
power  in  the  assured  to  comply,  and  by 
complying  protect  himaelf  after  the  amend* 
meut,  we  would  think  It  an  unreasonable 
interference  with  the  vested  rights  of  the 
assured. 

In  Boeh  v.  Businesa  Men's  Protective 
Asso.  164  Iowa,  109,  51  L.R.A.(N.S.)  221, 
145  N.  W.  47n,  Ann.  Cas.  J915C,  813,  the 
by-law  there  involved  was  in  force  at  the 
time  the  certificate  was  issued.  This  is 
true  also  of  Kelly  v.  Supreme  Council,  C. 
M.  B.  A.  48  App.  Div.  79,  61  N.  Y.  Hupp. 
304;  fnderwood  v.  Modern  Woodmen,  141 
Iowa,  240,  119  N.  W.  610;  Porter  v.  Home 
Friendly  Hoc.  114  Ga,  937,  41  S.  E.  4.>, 

In  Apitz  V.  Supreme  Liodge,  K.  I,.  H.  27-1 
III.  106.  L.R.A.1017A,  183,  113  N.  K.  113, 
an  after-enacted  by-law  was  held  not  un- 
reasonable which  provided:  "It  shall  be  the 
duty  of  a  relief  fund  member  of  the  order 
to  notify  tlie  secretary  of  his  lodge  of  any 
permanent  change  of  residence,  and  .  .  . 
to  keep  the  secretary  advised  of  bis  post- 
oftice  address.  H  any  such  member  shall  so 
fail  and  shall  change  bis  residence  or  usual 
place  of  abode,  or  shall  disappear  from  the 
place  or  neighborhood  in  which  he  ehali 
have  usually  resided,  and  his  residence  lihall 
not  be  known  to  his  family  or  the  secretary 
of  his  lodge,  and  cannot  be  ascertained  after 
reasonably  diligent  inquiry,  and  such  di-^- 
appeerance  shall  be  continued  for  one  year. 
ench  member  shall  stand  suspended  as  in 
case  of  suspension  for  the  nonpayment  of 
assessments  or  dues.  ...  If  such  mem- 
ber shall  reappear  and  shall  make  known 
his  place  of  abode,  and  shall  desire  to  be- 
come reinstated,  he  may  avail  himself  of  thf 
privilege  of  the  reinstatement  law  of  the 
order  by  complying  with   the  requirement.* 

In  that  case  the  certificate  holder  had 
disappeared.     His  beneficiary  sued  on  the 
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poli«7.  The  oourt  held  that  there  w*»  ft 
legal  presumption  from  hie  continued  al>- 
aeaee  for  seven  yeftra  that,  he  was  dead  and 
the  time  he  ie  first  to  be  accounted  dead  u 
at  the  md  of  the  period  of  seven  years.  The 
court  said:  "In  the  absence  of  evidence 
to  the  cootrary,  there  ia  no  presumption 
that  death  occurred  at  any  particular  timej 
but  at  the  end  ...  of  seven  years'  ab- 
sence, on  the  grounds  of  public  policy,  the 
laiv  presumes  him  to  be  dead." 

It  is  apparent,  therefore,  from  tikis  case, 
that  there  was  no  presumption  that  tl^e  as- 
sured was  dead  at  the  end  of  one  year.  He 
was  presumed  to  know  the  by-law  enacted 
after  his  certificate  went  into  force,  and, 
there  being  no  presumption  that  he  was 
dead  at  the  end  of  one  year,  the  presump- 
tion of  lite  contiaued.  The  presumption, 
then,  is  that  he  was  alive  at  the  end  of  one 
year.  He  could  have  complied  witli  the  re- 
quirements  of  this  by-law.  He  could  have 
notifled  the  secretary  of  his  whereabouts 
and  preserved  the  integrity  of  his  certifi- 
cate. He  neglected  to  do  this,  and  his  mem- 
l)er8hip  became  forfeited,  forfeited  by  his 
failure  to  do  that  which  lay  in  his  power 
to  do,  knowing  the  efTect  of  his  failure  up- 
on his  right.  It  was  therefore  held  not  to 
be  en  unreasonable  provision  because  he, 
as  a  member  of  the  society,  was  interested 
iu  preserving  the  integrity  of  the  fund 
provided  for  death  benefits.  The  by-law 
•ITected  every  member  and  was  not  ujirea- 
sotuble,  because  it  was  for  the  benedt  of  all 
the  members,  and  one  that  any  member 
could  reasonably  comply  with  and  preserve 
the  integrity  of  his  certificate. 

The  same  is  true  of  Elliott  v.  Home  Mul. 
Hail  Asso.  IGO  Iowa,  107,  140  N.  W. 
431,  in  which  a  subsequent  by-law  was  up- 
held. The  amendment  provided  that  delin- 
quency in  payment  of  an  assessment  sliould 
relieve  the  association  from  liability  on  the 
certificate  while  such  delinquency  existed. 
This  was  held  a  reasonable  amendment,  be- 
cause it  was  one  of  which  the  aesureil  had 
knowledge  before  the  loss,  and  one  with 
which  it  was  not  unreasonable  to  ask  him 
to  comply,  and  with  which  he  could  com- 
ply. 

The  doctrine  has  been  approved  by  this 
court  that,  even  when  there  is  an  agree- 
ment on  the  part  of  tlie  assured  to  he 
bound  by  subsequent  changes,  the  society 
cannot  make  im  reasonable  changes  hy 
amendment  averting  the  rights  of  the  in- 
sured as  the  holder  of  a  benefit  certificate. 
Fort  V.  Iowa  Legion  of  Honor,  146  Iowa, 
105,  123  N.  W.  224.  In  that  case  this  court 
approved  the  rule  laid  down  in  Ayres  v. 
Grand  Lodge,  A.  O.  U.  W.  J88  N.  Y.  280, 
SO  K  K.  1020.  as  follows;  "An  amendment 
of  by-laws  which  form  pert  of  a  contract 
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an  amendmaDt  of  the  contract  itaelf,  and, 
when  auch  a  power  ia  reserved  in  general 
terms,  the  parties  do  nut  mean,  as  the 
courts  hold,  that  the  contract  is  subject 
to  change  in  any  essential  particular  at 
the  election  of  the  one  in  whose  favor  the 
reservation  is  made.  It  would  be  not  rea- 
sonalle,  and  hence  not  within  their  contem- 
plation, at  least  in  the  absence  of  stipula- 
tions clearly  specifying  tlie  subjeote  to  be 
aJTected,  tliat  one  party  sbonld  have  the 
riglit  to  make  a  radical  change  in  the  con- 
tract, or  one  that  would  reduce  its  pecu- 
niary value  to  the  other.  A  oontraot  which 
authorise  one  party  to  change  it  in  any 
respect  that  he  chooses  would,  in  effect,  he 
binding  upon  the  other  party  only,  and 
would  leave  him  at  tlie  mercy  of  the  former, 
and  we  have  said  that  human  language  is 
not  strong  enough  to  place  a  person  in  that 
situation,  citing  aulJiarities.  While  the 
defendant  may  doubtless  so  amend  its  hy- 
lawH.  for  instance,  as  to  make  reasonable 
changes  in  the  methods  of  adminiatratinn, 
the  manner  of  conducting  its  buainess  and 
the  like,  no  change  can  be  made  which  will 
deprive  A  member  of  a  substantial  right 
conferred  expressly  or  Impliedly  by  the  con- 
tract itself.  Thftt  is  beyond  the  power  of 
the  legislature  as  wsll  as  the  association, 
for  the  obligation  of  every  contract  ia  pro- 
tected from  state  interiereBce  by  the  Fed- 
eral Constitution." 

In  Plunkett  v.  Supreme  Conclave,  I.  O. 
H.  106  Va.  643,  55  S.  E.  B,  the  cartifleate 
issued  did  not  except  death  by  suicide.  It 
was  silent  on  tliat  subject  Subsequently  a 
l>y-Iaw  was  enacted  providing  that  no  bene- 
fit should  \ie  paid  the  beneficiary  of  a  mem- 
ber committing  suicide.  The  assured  had 
consented  to  the  enactment  of  subsequent 
by-laws,  and  agreed  to  comply  therewith. 
The  amendment  was  held  good,  providing 
he  was  sane  at  the  time  he  committed  sui- 
cide, the  court  saying:  "We  have  not  found 
it  neceBsary  to  express  any  opinion  as  to 
whether  or  not  the  by-law  in  question  in 
this  case  would  be  binding  upon  members 
who  afterwards  became  insane,  and,  while 
insane  committed  suicide." 

See  also  Tisch  v.  Protected  Home  Circle. 
72   Ohio  St.  233,  74  N.  E.  188. 

Those  cases   rest  upon  the   thought  that 
a  man  has  no  vested  right  to  commit  sui- 
cide,    and     such     amendment     invaded     no 
vested   rights;    thst  after   he    received   his 
certificate   it   was  not  unreasonable   to   rc- 
lire    him    not    to    commit    suicide    if    he 
Duld  secure  the  benefits  of  his  certificate, 
id  it  was  a  coniUtiou  to  which  he  could 

It  would  consume  too  much  time  to  run 
through  all  the  cases  holding  after-enacted 
I  by-laws  retroactive  in  their  effect  i»  other- 
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wiee.  We  think  that  in  nearly  erery  case, 
in  which  it  is  held  that  the  Bubie<]neDt  en- 
acted by-law  »'BB  retroactive  and  binding 
upon  the  assured  and  his  bcnefldsry,  tbc 
requirements  related  to  the  conduct  of  the 
assured;  were  made  during  his  lifetime; 
were  far  the  benefit  of  the  organisation,  and 
for  the  protection  of  the  assured  as  a  mem- 
ber of  the  organization,  and  were  of  such 
character  that  the  assured  could  be  reason- 
ably required  to  conform  to  them;  that  it 
was  not  unreasoDabie  to  require  him  to  con- 
form in  order  to  preserve  his  rights  under 
the  certificate.  The  by-law  in  question  in 
this  case  is  of  a  chaiactcr  that  neither  the 
assured  nor  his  benedciary  could  comply 
with  it.  Assuming  that  it  lay  in  the  power 
of  the  beneficiary  to  make  proof  of  death 
such  as  the  seven  year  law  contemplates, 
and  that  it  was  impoeeible  for  her  to  make 
proof  of  actual  death,  this  by-law  defeats 

Appellee  makes  some  question  as  to  the 
sufficiency  of  the  proof  set  out  in  the  agree- 
ment, to  establUh  a  right  to  recover  on  the 
basis  of  seven  years'  absence,  but  we  are 
not  considering  that  queetjon,  inasmuch  as 
the  stipulation  provides  that  if  the  by-law, 
iiertinbefore  set  out,  is  not  binding  on  the 
plaintiff,  then  she  is  entitled  to  recover;  if 
binding,  she  is  not.  We  must  assume,  there- 
fore that,  if  the  ease  had  gone  to  trial,  the 
proof  was  forthcoming  to  CKtablish  a  basis 
for  the  recovery  on  the  ground  of  seven 
years'  absence.  If  this  were  permissible  in 
the  face  of  the  by-law. 

In  all  cases  in  which  reliance  is  had  upon 
the  absence  of  the  assured  for  seven  years, 
and  proof  is  not  sufficient  under  the  law  to 
establish  the  fact  of  denth,  liecsuse  not  suf- 
ficient to  raise  a  presumption  of  death,  there 
is  no  occasion  for  invoking  this  amend- 
ment. It  is  invoked,  and  can  be  used,  only 
where  the  beneftciary  is  sble  to  make  the 
proof  which  the  law  requires.  In  discussing 
that  rule  it  is  said:  "In  order  that  the 
presumption  of  life  may  be  overcome  by  the 
presumption  of  death,  there  must  he  evi- 
dence, not  merely  of  abaence  from  home  or 
residence  for  a  period  of  seven  yesrs,  but 
there  must  be  a  lack  of  information  con. 
cerning  the  absentee,  on  the  part  of  those 
likely  to  hear  from  him,  after  diligent  in- 
quiry. Greenleaf,  in  discussing  this  ques- 
tion, says:  'Among  the  circumstances  ma- 
terial to  this  issue  are:  The  age  of  the 
party;  his  situation,  habits,  employment, 
state  of  health,  ph>'sical  constitution;  place 
or  climate  of  the  country  whither  he  went, 
and  whether  he  went  by  sea  or  land;  the 
facilities  of  communication  between  t)ie 
country  and  his  former  home;  his  habits 
uf  corre^Hindencc  with  his  relatives;  the 
terms  of  intcrcour«e  on  tvhich  he  liv«d  with 

I..R.A.HII8F, 


them — in  aliort,  any  clremnstauces  tending 
to  aid  the  jury  in  finding  the  fact  of  life 
or  death.  Theret  must  aleo  be  evidence  of 
diligent  inquiry  st  the  place  of  the  person's 
last  residence  in  this  country  and  among 
his  relatives,  and  any  others  who  probably 
would  have  heard  of  him,  if  living;  and  also 
at  the  place  of  his  fixed  foreign  residence, 
if  he  was  known  to  have  anv.'  2  Greenl.  Ev. 
S  278." 

Of  course,  the  character  of  the  inqniTj', 
the  perwms  to  whom  the  inquiry  is  ad- 
dressed, snd  the  places  where  it  must  be 
made,  arc  all  to  be  determined  by  the  rir* 
dims  tan  ccH  of  each  particular  case,  with 
the  obligation  on  the  person  to  be  beiient«d 
by  the  death  of  the  absentee,  to  exclude,  by 
the  best  evidence  obtainable,  with  as  much 
possible,  reasonable  belief  in 
of  life. 

In  Jlodem  Woodmen  v.  Gerdom,  72  Kan. 
361,  2  L.R.A.(y.S.)  809.  82  Pae.  1100,  7 
Ann.  Caa.  .)70,  that  court  said:  "It  is 
true  that  death  may  be  proved  by  eireum- 
stantiat  svidcnce,  end  that  absence  for  a 
considerable  period  of  time  is  not  indiK- 
pensable  in  order  to  generate  a  satisfyiofc 
conviction  of  the  fact.  .  .  .  But  in  all 
such  instances  the  death  of  the  absent  party 
must  fairly  be  demonstrated  by  tJte  circum- 
stances of  the  disappearance.  If,  for  e:t- 
ample,  in  connection  with  other  facts  shov- 
ing a  want  of  motive  for  ab«enc«,  it  shonld 
appear  that  the  missing  person  was  on  a 
vessel  which  foundered,  or  a  traiu  which 
was  wrecked,  or  engaged  in  some  haxardoue 
enterprise,  or  met  with  an  accident  which 
might  be  expected  to  result  fatally,  or  was 
exposed  to  perils  incompatible  with  his  age. 
or  the  state  of  his  health,  or  was  af9ict«d 
with  a  fatal  disease,  or  was  mentally  in- 
firm, or  was  suicidally  inclined,  belief  in 
the  fact  of  deatli  might  be  forced  upon  the 
mind  very  soon  after  the  disappearance. 
And  in  some  cases  the  age,  health,  disposi. 
social  rank,  and  financial  condition  of  one 
who  suddenly  disappears  may  themselve-. 
tion,  moral  character,  domestic  relatione.. 
without  the  aid  of  other  circumstances. 
stifle  all  doubt  that  the  person  is  dead. 
Such,  at  least,  is  the  view  of  raoet  of  the 
courts  of  last  resort." 

Of  course,  this  proof  raises  a  l^ai  pre- 
sumption that  he  is  dead,  but  it  is  a  refant- 
table  presumption.  Now,  it  is  apparent 
that  if  this  proof  could  be  made,  then. 
recognizing  this  amendment  as  binding,  re- 
covery could  not  be  had.  If  this  proof  were 
made,  it  is  apparent  that  it  would  be  ini. 
possible  to  prove  the  death  in  any  other 
way.  An  insurmountable  barrier  Is  placed 
by  this  smendment  in  the  way  of  rwoverj. 
because  the  condition  on  which  recovpry 
rests    (death)    is  incapable  of  proof  under 
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tids  amendment.  Eliminating  this  sev«ii< 
year  rule,  and  destroying  its  efficacy  ta 
proof  of  de&Oi,  the  payment  ol  the  policy 
is  postponed  imt[l  twenty -six  years  after 
his  disappearance,  end  the  burden  placed 
upon  the  assured  of  paying  the  premium 
during  all  these  years  to  secure  the  benefits 
of  the  certificate.  There  is  no  presumption 
as  to  when  he  died,  ariginj;  from  the  proof 
of  absence.  The  law  steps  in  at  the  end  of 
9ev«n  years,  proper  proof  attending  his  ab- 
sence being  disclosed,  and  says  that  he  is 
now  dead.  His  policy  is  mature.  His  liene- 
Aciary  haa  a  right  to  recoi-er.  Though  this 
rule  has  its  foundation  in  reason,  and  is 
founded  upon  a  knowledge  of  the  ways  of 
men,  yet  the  amendment  says  to  the  plain- 
tiff: "You  cannot  recover  on  such  proof 
until  tvFenty-six  rears  have  elapsed  after 
the  disappearance,"  thus  casting  on  plain- 
tilT  the  burden  of  paying  all  dues  and  as- 
Hessmente  during  that  time,  and  thereby 
making  the  certiflcatc  practically  worthless. 
The  rule  of  seven  years'  absence  rests  upon 
fiound  pnblio  policy.  These  interested  in 
the  death  are  in  no  position  to  prove  actual 
death.  They  must  rest  tikeir  ca^  on  the 
circumstances  of  absence,  if  they  would 
prove  the  death  at  all.  The  fact  that  Ms 
whereabouts  were  unknown  for  seven  years, 
the  fact  that  by  Inquiry  thej'  could  get  no 
trace  of  him,  the  fact  that  they  cannot  prove 
that  he  Is  actually  dead  by  eyewitnesses,  or 
those  who  can  swear  positively  to  the  fact 
of  death,  makes  it  impossible  to  prove  the 
ultimate  fact  upon  which  liability  rests,  and 
potit  pones  the  payment  nineteen  years, 
though  proof  can  be  furnished  and  i»  offered 
which  would  satisfy  any  reasonable  mind 
that  the  ultimate  fact  e.'iirits.  We  think 
the  rule  is  unreasonable,  and  oii^lit  not  to 
I>e  recogniwd  and  enforced  by  this  court. 
In  Samberg  v.  Knights  of  Modem  Jlaeca- 
beex,  158  Mich.  568,  133  Am.  St.  Bep.  3»«, 
123  N.  W.  26,  the  court  had  before  it  the 
truest  ion  here  under  consideration.  The 
beneficiary  relied  upon  absence  and  disap- 
pearance for  seven  years  as  proof  of  death. 
The  defendant  interposed  as  a  defense  a 
by-law  enacted  after  the  certificate  was  is- 
flued,  in  effect  substantially  the  same  as 
tlie  one  under  conxideration  here.  The  court 
said :  "This  certificate  Is  made  payable  to 
the  Iwneficiary  named  therein  upon  satis- 
factory proofs  of  the  death.  .  .  .  [The 
assured  had  agreed  to  be  bound  by  all  laws, 
rulcH,  and  regulations  now  or  hereafter  in 

This  certificate  is  made  payable  to  the 
lieneficiary  named  therein,  "upon  satisfac- 
tory proof  of  death."  We  have  already 
quoted  the  statute  in  relation  to  the  pre- 
sumption arising  from  seven  years'  absence 
without  intelligence  concerning  the  person. 
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It  wu  undoubt«rly  tnaided  to  meet  a  neoas- 
sity  growing  out  of  the  experience '  of  men. 
This  rule  lias  alio  been  reoogniead  in  the 
absence  of  a  statute.  See  Heagany  v,  Xa- 
tional  Union,  143  Mich.  180,  lOfl  X.  \X.  700. 
It  cannot  lie  said  that  the  insured,  in  aub- 
Bcribing  to  liia  application,  contemplated  the 
adoption  of  a  by-law  that  would  iiave  the 
effect  to  render  the  provisions  of  a  whole- 
some statute  nugatory,  and  to  have  the  fur- 
ther effect  of  making  it  practically  impos- 
sible to  make  proofs  of  death  in  cases  with- 
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hold  that  the  hy-lan', 

concerned,  is  an  unreasonable  one. 

The  time  for  the  maturity  of  the  certifi- 
cate was  not  stated  in  the  original  certifi- 
cate. It  was  payable  upon  proof  of  hia 
death.  His  death  can  he  proven  by  cir- 
cumstances which  the  law  recognizes  as 
aulficient  to  establish  the  fact  of  death,  or, 
at  least,  to  raise  a  presumption  of  the  favt 
of  death,  »  presumption  that  he  was  dead 
a  the  end  of  the  Mven  years.  So  we  aay 
that  this  was  an  unreasonable  by-law,  and 
one  that  placed  an  obstruction  in  the  way 
of  proving  the  ultimate  fact  (the  death) 
by  mtttbods  known  to  the  law  at  the  time  of 
the  issuance  of  the  certificate,  aud  one  which 
the  beneficiary  of  the  assured,  the  one  for 
whose  benefit  the  certificate  was  tftkcD, 
could  not  comply  with  under  the  circum- 
staneea  shown  in  this  c^se. 

The  defendant's  position  is  that  deatli, 
which  alone  matures  a  policy,  cannot  be 
shown  in  this  case,  and  that  the  right  of 
the  beneficiary  to  recover  is  postponed  for 
nineteen  years  because  of  this  aoHndmcnt  to 
the  by-laws,  and  that  recovery  can  be  had 
at  the  end  of  nineteen  years  only  upon  proof 
of  the  fact  of  the  continued  absence  of  the 
assured  durinf;  that  time,  and  the  payment 
by  the  beneficiary  of  all  dues  and  assess- 
ments necessary  to  keep  the  certificate  alive 
until  the  expiration  of  that  time. 

It  will  be  noted  that  this  by-law  was 
passed  in  September,  IMS;  that  the  as- 
sured disappeared  May  19,  11107,  more  than 
a  year  before  the  by-Uw  wae  enacted,  and 
about  lour  years  after  the  certificate  was 
issued.  Tliis  fact  emphasizes  and  makes 
certain  to  our  minds  that  the  by-law  in- 
voked by  the  defendant  as  a  defense  is  un- 
reasonable, and  ought  not  to  be  sustained 
in  this  case.  It  is  our  judgment,  therefore, 
that  this  by-law  is  unreasonable,  being  en- 
acted after  the  certificate  was  issued,  after 
assured  had  disappeared,  and  is  therefore 
not  binding'  upon  the  assured  or  bis  bene- 
ficiary, and  the  cause  is  reversed. 


Petition  for  rehearing  denied. 
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C.   BERTRAXD   RACE,   Reapt., 

CHARLES  B.  KRUM,  Appt. 
(222  X.  Y.  410,  ne  N.  E.  863.) 

Appeal  —  dix-lslon  on  fncts. 

1.  The  decision  of  the  trial  court  upon 
facte  wliicli  there  ia  evidence  to  support  is 
final  iip»n  tlie  court  of  appeals. 

I'or  other  cases,  see  Appeal  and  Error,  VII.  | 

;,  3,  in  Dig.  I-li  y.  S. 
Food  ^  Ice  creuni  —  warranty. 

2.  A  drujigist  Belling  iee  cream  for  con^ 
iiiimption  on  tlie  preinines  warrants  it  to 
lie  lit  for  liiiman  consumption. 

For  other  ca»ea,  eee  Pood,  in  Dig.  1-52  .V.  S. 


(February  5,  JB18.) 

APPEAL  b^  defendant  from  a  judgment 
of  the  Appellat<-  DiTision  of  the  Su- 
preme Court,  Third  Department,  affirming 
x  judgment  of  a  trial  term  for  Albany  Coun- 
ty in  favor  of  plaintiJT,  in  an  action 
broufflit  to  recover  damages  for  peraonal 
injuries  alleged  to  hsve  resulted  from  the 
consumption  by  plaintifT  of  unwholesome 
and  poisonous  ice  cream,  sold  to  him  by 
defendant.     Affirmed. 

The  facts  are  stated  In  the  opinion. 

^fessrs.  Waller  B.  Grant  and  WBlt«P 
3.  Carlln  emici  curir. 

Mr.  Joseph  A.  Iwwson,   for  Appellant: 

The  admiBsion  in  the  answer  of  an  im- 
plied warranty  on  the  aale  of  the  food  in 
i|ilestion  wan  an  admission  of  a  lej^l  propo- 
sition, and  did  not  conclude  the  defendant 
from  asserting  a  dillerent  rule,  and  was 
in  no  way  binding  upon  the  trial  court, 
and  does  not  bind  thia  court. 

Cutting  V.  Lincoln,  0  Abb.  Pr.  N.  S.  436; 
International  Trust  Co.  v.  Caroline,  78 
Misc.  176,  137  N.  Y.  Supp.  B32;  Brewster 
T.  Striker,  2  N.  Y.  41. 

The  cbarKe  of  the  trial  judge  as  to  the 
existenre  ol  an  implied  warranty,  not  hav- 
ing been  excepted  to  by  the  defendant,  does 
not  estop  the  defendant  from  quertioning 
the  soundness  of  the   taw  underlying  Buch 

Note.  ^  The  subject  of  liability  for  serv- 
infj;  unfit  food  is  coniiidered  in  the  notes  to 
l)ovle  V,  Fuer^t  A  Kraemer,  40  L.n.A.(X.R.) 
4S(i,   and   Merrill   v,   IIoilRon,   L.lt.A.iniSB, 


<Juaid  V.  RosH.  22  L.R.A.  lUr.;  Farrell  v. 
ManhutUn  Market  Co.  l.'i  L.R.A.(.\.S.| 
8S4.  and  Swank  v.  Battaalla,  L.lt.A.llllTF, 
472:  and  see  Inter  case,  Walter!  v.  United 
flrocery  Co.  L.R.A.lfllflE,  519.  See  also 
references  in  the  last-mentioned  note 
nnnotations  of  analogous  questions. 

L.R.A.ini8P. 


charge,  nor  from  seeking  to  review  the 
same  in  this  court. 

Crane  v.  Barron,  115  App.  I>iv.  202,  100 
N.  Y.  Supp.  637:  Lesin  v.  Shapiro,  147 
App.  Div.  104,  131  N.  Y.  Supp.  755. 

Mr,  Ed)(«r  T.  Brockett.  for  respondent: 

There  was  an   implied  warranty. 

Van   Bracklln   v.    Fonda,    12   Johns.   4fia.  1 
7  Am.   Dec.  330;  Moses  V.  Mead,  5  Denio. 
017:    Hyland  v.   Sherman,   2   E.   D.   Smith,  , 
234;  Goldrich  v.  Ryan,  3  E.  D.  Smith.  324; 
Winsor  v.   Lombard.   18  Pick.  61 ;   Hart  v, 
Wright,  17  Wend.  287;   Bailey  v.  XichoU, 

2  Root,   407,    1    Am.    Dec.   83:    Oagood    v.. 
Lewie,  2  Harr.  k  G.  41)5,  18  Am.  Dec.  317; 
Moak'a  Van  Santvoord,  I'l.  3d  ed,  371 ;  Di- 
vine V.   McCormick,   50   Barb,   116;    Miller 
V.  Scherder,  2  N.  V.  267 ;  Burch  v.  Spencer,  . 
lA   Hun,   604;    Money   v.    Fisher,   92   Hun, 
347,   36   N.   Y.   Supp.    882;    Rothmiller    v. 
Stein,  143  N.  Y.  581,  20  L.R.A.  148,  38  N.  - 
E,  718;  Kinch  y.  Hayes,  58  Miao.  501,  111 
N.   Y.   Supp.   G19;    Davis   Proviaion   Co.   t. 
Fowler   Bros.  20  App,   Div.   830,  47   N,   Y.   ■ 
Supp,   ZOS,   affirmed   in   183  N,  Y.   580,   57 
N.   E.   1108;    Swain   v.   Schieffelin,   134   N. 
y.  471.  18  L.R.A.  385,  31  N.  E.  1025;  Wiede- 
man  v.  Keller,  171  111.  93,  40   X.  E.  210; 
Sinclair  v,  Hathaway,  57  MicU.  60,  58  Am. 
Rep.  327,  23  N.  W.  459 ;   Hoover  v.  Peters, 
18  Mich.   51;   Gray  y,   Cok,   4  Barn,   ft   G. 
114,   107   Eng.  Reprint,   1001,   1   Car.   &   P. 
184,  e  Donl.  &.  R.  200;   Bluett  v.  Oabome. 

1  Starkie,  364;  Emerson  v.  Brigham,  10 
Mass.  203,  6  Am.  Dec.  109;  Howard  v.  Em- 
erson, 110  Mass,  321,  14  Am.  Rep.  SOS; 
Ryder  v.  Neitge,  21  Minn.  70;  Xelaon  v. 
Armour  Pecking,  78  Ark.  3o2,  90  S.  W. 
288,  6  Ann,  Caa.  237;  Farrell  v.  ManhatUn 
Market  Co.  198  Maas,  271,  Ij  L.R.A.(X,S.) 
884,  126  Am.  St,  Rep,  436,  84  N.  E,  481, 
15  Ann,  Caa.  1078.  21  Am.  Neg.  Rep,  142; 
National  Cotton  Oil  Co.  v.  Young,  74  Ark. 
144,  100  Am,  St.  Rep.  71,  86  8.  W.  92.  4 
Ann.  Cas.  1124;  Bark  v.  Dixson,  115  Minn. 
172,  131  N.  W.  1078,  Ann.  Caa.  1812D,  776. 

3  N.  C,  C,  'A.  106;  1  Parsons,  Contr,  9th 
ed.  628;  Burdick.  Sales,  2d  ed.  S§  187,  188; 
3  Wait,  I^w  &  Pr.  7th  ed.  700,  710;  Storv, 
Sales,  §  373:  Chitty,  Contr.  8th  ed.  477: 
Benjamin,  Sales,  S2I),  630;  2  Addison, 
Contr.  3d  ed,  S  621 ;  Sutherland,  Damagea, 
3d  ed.  1096;  Fairbank  Canning  Co.  v.  Met7- 
ger,  118  X.  Y.  267,  10  Am.  St.  Rep.  753, 
23  N.  E.  372. 

There  being  an  implied  warranty,  the 
question  of  knowledge  is  not  material. 

Fowler  v.  Abrams,  3  E.  D.  Smith,  1: 
.Swert  V,  Bradley,  24  Barb.  648:  Winsor  v. 
Lombard,  18  Pick,  82;  Reynolds  v.  Mayor, 
L.  &  Co.  39  App.  Div.  218,  ^7  N.  Y.  Supp. 
106;  Hoe  v.  Sanborn,  21  N.  Y.  ,552,  78  Am. 
Dee.  183;  Bierman  v.  City  Mills  Co.  151 
N,  Y,  482,  37  L.R.A.  799,  SB  Amu  St.  Bep. 
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635,  45  N.  £.  856;  Carleton  v,  Lombatd,  A. 
&,  Co.  149  M.  Y.  137,  43  N.  E.  422;  Eellc^g 
Bridge  Co.  v.  lUmilton.  110  U.  S.  108, 
110,  28  L.  ed.  ee,  88,  3  Sup.  a.  Hep.  537; 
Heath  Dry  Gas  Co.  v.  Hmd,  103  N.  Y.  205, 
25  L.R.A.{N.S.|  160,  86  X.  E.  18;  Bciti 
V.  Brewers'  Refrigerating  Macli.  Co.  141 
\J.  S.  510,  618,  35  L.  ed.  837,  840,  12  Sup. 
Ct.  Rep.  46;  Strooek  PluBh  Co.  v.  Taleott, 
150  App.  Div.  343,  134  K.  Y.  Supp.  1052. 

KIoLauglilin,  J.,  delivered  the  opinion  of 
tbe  court: 

This  action  was  brouglit  to  rerover  dam- 
agee  for  perHonal  iajutiea  allpged  to  htve 
resulted  from  the  coneumption  tiy  plaintiff 
of  iinwholeHomo  and  poisonoiia  ice  cream, 
Koid  to  )iim  by  defendant.  The  complsint 
contains  two  ciUHes  of  action.  In  the  first 
a  recovery  ia  aaked  on  the  ground  that  de- 
fendant was  negligent  in  selling  the  cream, 
and  in  the  other  that  he  warrantiKl  it  to 
be  lit  for  human  consumption.  A  majority 
of  the  court  is  of  the  opinion  that  the  an- 
swer put  in  issue  the  materia)  alleiritions 
of  each.  At  tbe  conclusion  of  the  evidence, 
however,  plaintiff  elected  to  go  to  the  jury 
only  upon  the  second  cause  of  nction,  and 
tUe  case  was  Hnbmitfed  to  it  on  that  theory. 
Fiaintiff  had  a  verdict,  and  from  the  judg- 
ment entered  thereon  an  appeal  was  taken 
to  the  appellate  division,  ivhere  the  same 
«-as  aiErmed,  two  of  the  jnaticeB  dissenting, 
and   defendant  appeals  to  this  court. 

On  the  22d  of  June,  IBII,  defendant 
conducted  a  drug  store  in  the  city  of  Al- 
bany, and,  in  connection  with  and  as  a  part 
of  such  business,  sold  ice  cream,  to  be  con- 
sumed in  the  store.  Some  time  during  the 
evening  ot  that  day  plaintiff,  with  two 
companions,  entered  the  store  and  asked 
that  each  be  nerved  with  iee  cream,  which 
was  dona;  1he  two  companions  being  served 
from  one  can  and  jjlaintiff  from  another. 
Plaintiff  complained  of  the  quality  of  the 
cream  served  him,  and  ate  only  a  pitrt  of 
it,  etatbg  it  was  "not  good;  there  in  some' 
thing  the  matter  with  it,"  He  then  left 
the  store,  and  as  he  did  bo  the  clerk  who 
waited  upon  him  examined  the  cream  and 
lie  stated  "there  is  something  wrong  with 
that."  Within  a  very  short  time  thersHtter 
plaintilT  waa  taken  vieieixtly  ill,  and  re- 
mained BO  for  several  days. 

The  appelloot  attacks  the  validity  of  the 
judgment  on  the  ground  (a)  that  there 
waa  no  evidence  to  establish  the  cream  sold 
to  plaintiff  was  the  cause  of  his  illness; 
and  (b)  the  trial  court  erred  in  instruct- 
ing the  jury  that,  when  defendant  sold  the 
cream  to  plaintiff,  he  impliedly  warranted 
it  was  fit  for  human  consumption. 

As  to  the  first  contention,  there  certain- 
ly was  some  evidence  tending  to  establish 
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that  plaintiff's  illness  waa  caused  by  the 
presence  of  a  poison  known  as  tyrotoxicon 
in  the  ice  cream;  that  such  poison  is  a 
BIth  product,  found  only  in  milk  and  milk 
products,  including;  ice  cream.  Having 
ascertained  from  tlie  record  that  there  is 
some  evidence  to  support  the  finding  of  the 
jury  that  there  waa  tyrotoxicon  in  the 
cream,  and  that  the  same  was  the  cause  of 
plaintiff's  illness,  this  court  is  precluded 
from  making  a  further  examination  on  that 
subject.  The  question  wliethir  there  is  any 
evidence  to  support  a  finding  of  (act  is 
one  of  taw,  which,  when  the  altirmance  by 
the  appellate  division  is  not  unanimous,  ia 
reviewable  by  this  court.  When,  however, 
it  baa  found  there  is  aueii  evidence,  the  queS' 
tion  ia  no  longer  one  of  taw,  and  the  deci- 
sion of  the  court  below  upon  the  facts  is 
final.  Oatrom  v.  Oreene.  181  N.  Y.  363, 
56  N.  E.  019;  Chainless  Cycle  Mfg.  Co.  v. 
Security  Ins.  Co.  169  N.  Y.  304,  311,  02 
N.  B.  302;  Hawkins  v.  Mapes-Reeve  Constr. 
Co.  178  N.  Y.  236,  238,  70  N.  E.  783. 

As  to  the  second  contention,  I  am  of 
the  opinion  the  trial  court  did  not  err  in 
instructing  the  jury  that,  when  defendant 
sold  the  cream  to  plaintiff,  he  impliedly 
warranted  it  was  wholesome  and  fit  to  eat. 
In  thia  connection,  however,  it  must  l)e 
borne  in  mind  that  we  are  not  dealing  with 
the-  liability  of  hotel  proprietors,  restau- 
rant lieepers,  dining  car  managerf,  or  peo- 
ple engaged  in  business  of  that  kind,  but 
are  considering  solely  the  liability  of  a 
dealer,  who  makes  or  prepares  tlie  article 
that  he  is  selling.  As  to  such  dealers,  we 
believe  the  instructions  were  proper.  The 
general  rule,  established  by  the  weight  of 
authority  in  the  United  States  and  Eng- 
land, is  that,  accompanying  alt  sales  hy  a 
retail  dealer  of  articles  of  food  (or  imme- 
diate use,  there  is  an  implied  warranty 
that  the  same  is  Ot  for  human  consumption. 
Hoover  v.  Peters,  18  Mich.  51;  Sinclair  v. 
Hathaway,  BT  Mich.  60,  r.8  Am.  Hep.  327, 
23  N.  W,  450;  Winsor  v.  Lombard,  18  Pick. 
61;  Farrell  v.  Manhattan  Market  Co.  108 
Mass.  271,  16  L.R.A.[N.S.(  884,  128  Am. 
St.  Rep.  436,  84  N.  E.  481,  15  Ann.  Cas. 
1076,  21  Am.  N'eg.  Rep.  142;  Askam  v. 
Piatt,  85  Conn.  448,  83  Atl.  529;  Tomlinson 
v.  Armour  &  Co.  75  N.  J.  L.  748,  IB  L.R.A. 
(N.S.I  023,  70  Atl.  314;  Wiedeman  v.  Kel- 
ler, 171  III.  93,  49  N.  E.  210;  Catani  v. 
Swift  t  Co.  251  Pa.  52,  I..R.A.1917B,  1272, 
95  Atl.  031;  Bark  v.  Dixson,  115  Minn. 
172,  131  N.  W.  1078,  Ann.  Cas.  lOlED,  776, 
3  N.  C.  C,  A.  109;  Pnrka  v.  C.  C.  Yost 
Pi«  Co.  03  Kan.  334,  L.R.A.1915C,  170, 
144  P«p-  202,  7  X.  C.  C.  A.  100;  Doyle  v. 
Pnerst  A  Kraemer,  12D  La.  838,  40  L.R.A. 
(N.S.)  480,  50  So.  »08,  Ann.  Cas.  1913B, 
1110;  Haley  v.  Swift  *  Co.  153  Wis.  570, 
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140  X.  W.  292;  Nelson  v.  Atihout  Packing 
Co.  re  Ark.  352,  ftO  S.  W.  288,  6  Ann.  Cue. 
2.17;  Bigge  T.  Parkinson,  7  HurUt.  ft  N. 
065,  158  Eog.  Reprint,  758,  31  L.  J.  Exch. 
X.  S.  301,  8  Jur.  X.  S.  1014,  7  L.  T.  N.  S. 
n2,  10  Week.  Rep.  34fl;  Frost  v.  Ayleflbur; 
Dairy  Co.  [1905]  1  K.  B.  608,  74  L.  J.  K. 
II.  N.  S.  38tt.  21  Times  L.  R.  300,  53  Week, 
liep.  354,  92  L,  T.  N.  S.  527.  See,  also,  35 
C'jc.  407,  and  authorities  cited;  129  I*. 
838,  56  SouUi.  006,  40  L.R.A.(N.8.)  480, 
Ann.   Cas.   iei3B,   1110,  and  note. 

It  is  true,  as  urged  bj*.  the  appellant,  that 
this  court,  so  far  as  1  have  been  able  to 
discover,  liaa  not  heretofore  expree«ed  iti 
view  as  to  the  Bouiidnesa  of  tlie  rule  above 
referred  to.  There  are,  however,  two  cassH 
in  the  appellate  division  of  the  supreme 
court,  which,  following  the  decision  there 
made  of  the  present  case,  liave  applied  euch 
rule.  I.*ahy  v.  Easex  Co.  164  App.  Div. 
1)03,  149  N.  V.  Supp.  1063,  and  Rinaldi  v. 
Mohican  Co.  171  App.  Div.  S14,  157  N.  Y. 
Supp.  561.  And  there  are  several  autbori- 
tiee  in  this  court  and  in  the  supreme  court 
where,  in  opinions  delivered,  the  statement 
is  made  that  such  rule  does  exist.  While 
it  may  be  true,  as  contended,  that  such 
statements  cannot  be  considered  as  settling 
the  law  on  tJie  subject,  inasmuch  as  the 
same  were  not  necessary  to  the  decision 
(Colonial  City  Traction  Co.  v.  Kingston 
City  R.  Co.  154  N.  Y.  403,  495,  48  N.  E. 
000 :  and  Robcrson  v.  Boehester  Folding 
Box  Co.  171  X.  Y.  538,  551,  58  L.R.A.  478, 
89  Am.  St.  Rep.  828,  04  N.  E.  442,  they 
are,  nevertheless,  valuable  as  indicating  the 
view  of  the  writer  of  the  opinion  in  each 
case  aa  to  what  the  law  is  or  ought  to  be. 
One  of  the  earliest  eases  of  this  character 
is  Van  Bracklin  v.  Fonda,  12  Johns.  468, 
7  Am.  Dec.  330,  where  the  statement  is 
made  that  "in  the  sale  of  provisions  for 
domestic  use,  the  vendor  is  bound  to  know 
that  they  are  sound  and  wholesome,  at  hii 
peril.  Thia  is  a  principle,  not  only  salu- 
tary, but  necessary  to  the  preservation  of 
health  and  life." 

This  statement  was  app''oved,  or  an  equiv- 
alent one  made,  in  Moses  v.  Mead,  5  Denio, 
617  i  Divine  v.  McCormick,  50  Barb.  116  j 
Burch  V.  Spencer,  15  Hun,  504;  Money  v. 
Fisher,  02  Han,  347,  36  X.  Y.  Supp.  868; 
Miller  V.  Scherder,  2  N.  Y.  262;  Fairhank 
Canning  Co.  v.  Metiger,  118  N.  Y.  260.  16 
Am.  St.  Hep,  753,  23  X.  E.  372,  and  Roth- 
miller  V.  Stein,  143  N.  Y.  561,  692,  26 
I..It.A.  148,  38  N.  E.  718.  In  the  authority 
last  cited.  Judge  Peckham  (subsequently 
Justice  of  the  Supreme  Court  of  the  United 
States  1 ,  who  delivered  the  unauitnous 
opiuion  of  this  court,  said:  "So,  in  regard 
to  the  sale  ol  food  for  .  .  .  human 
consumption,  the  law  annexes  an  Implied 
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warranty  that  the  food  is  not  in  Hi  un- 
wholesome condition  and  unfit  to  be  eaten." 

This  rule  is  based  upon  the  high  r^ord 
which  the  law  has  for  human  life.  The 
consequences  to  the  consumer  resulting  from 
consumption  of  articles  of  food  sold  for 
immediate  use  mar  be  so  disastrous  that 
an  obligation  is  placed  upon  the  seller  to 
see  to  it,  at  his  peril,  that  the  articles  sold 
are  fit  for  the  purpose  for  which  they  are 
intended.  The  rule  is  an  onerous  one,  but 
public  policy,  as  well  as  the  public  health, 
demand  such  obligation  should  be  imposed. 
The  seller  has  an  opportunity,  which  the 
purchaser  does  not,  of  determining  whether 
the  article  is  in  the  proper  condition  to 
be  immediately  consumed.  If  there  be  any 
poiwn  in  the  article  sold,  or  if  its  cimdition 
render  it  unfit  for  consumption,  and  thi* 
consumer  be  thereby  made  ill,  someone  must 
of  necessity  suffer,  and  it  ought  not  to  be 
the  one  who  has  had  no  opportunity  of  de- 
termining tlie  condition  of  the  article,  bur 
rather  the  one  who  has  at  his  command  the 
means  of  doing  so. 

The  present  case  is  a  good  ilLustrstion. 
Plaintiff  was  seriously  ill  for  several  day^i. 
Serious  consequences  followed  the  illness'. 
He  had  no  opportunity  of  determining, 
when  the  purchase  was  made,  whether  thf 
cream  was  good  or  bod.  Defendant  did 
have  such  opportunity.  He  could  have  an- 
certained  whether  the  ingredients  which 
went  into  the  cream  contained  the  poison 
referred  to,  or,  alter  it  was  prepared,  he 
could  have  so  cared  for  it  that  it  vcould 
have  been  impossible  for  tilth,  which  it 
is  conceded  is  the  cause  of  the  poison,  to 
have  gotten  into  it. 

1  am  of  the  opinion,  therefore,  that  the 
trial  court  did  not  err  in  the  inetraction« 
given  to  the  jury,  and  that  the  judgment 
appealed  from  is  right,  and  should  be  af- 
firmed, with  coats. 

HUoook,  Ch.  J.,  and  Chase,  Collin. 
CMddeback,  Hogan.  and  Crane,  JJ.,  con- 


PHILIP  HILTON,  Baspt., 
JOSEPH  HILTON,  Appt 
(—N.J.  — ,  104  Atl.  376.) 

Name  —  right  to  une. 

The  right  of  a  man  lo  use  his  own  name 
in  his  own  business  is  part  of  the  natural 
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and  inalienable  rights  KUAf<uit«ed  by  our 
Constitution,  without  whicli  the  right  to 
acquire,  poascsB,  and  protect  property  iruuld 
be  of  little  north.  Even  in  a  case  of  unfair 
competition,  tlie  courts  go  no  further  tlian 
to  restrain  the  use  of  a,  namp,  except  when 
so  marked  im  to  distin^ish  it  from  a  com- 

Ktitor,  and  this  exception  amounts  to  al- 
iving  the  wrongdoer  to  continue  the  um 
of  bis  own  name,  when  it  is  so  marked. 
For   other   ca»e*,    see   I'radeaame,   in   Dig. 

1-52  K.  S. 
Injunction  —  pur|>oM'. 

2.  The  remedy  by  injunction  in  a  case  of 
imfair  competition  is  a  proteetive  remedy, 
intended  to  protect  the  compininant  in  bin 
property  rightb;  not  punitive  to  punish 
wrongdoiniz. 

For  other  catei,  ate  fnjuncfion,  1.  m,  in  Dig. 

l-5i  if.  8. 
PKrtnerBhlp  —  dlssolntlon  —  rtgtala. 

3.  When  partners  dissolre  snd  put  their 
agreement  in  writing,  that  writing  meas- 
ures their  rights  and  obligations. 

for   olhcr   roaea,   see    I'artnerahip,    TI.    in 

Dig.  1-S2  N.  H. 
Same  —  rival  businexx. 

4.  In  an  agreement  of  dissolution  between 
partners,  there  was  a  sale  of  the  (food  will 
of  the  business,  but  no  agreement  by  the 
retiring  partner  not  to  engage  in  buHiiiess. 
Held,  that  the  retiring  partner  might  carry 
on  a  rival  business  wlierever  he  chose,  and 
might  push  hiH  busiue»-4  an  any  Btrangvr  or 
outsider  might,  even  though  this  does  In- 
terfere witli  the  business  be  has  »o1<). 
For  oUifr  case*,  see  Good  ^^^in,  III.  in  Dig. 

1-52  y.  s. 
GoocI  will  —  sale  —  effect. 

6.  The  ™ndor  of  the  good  will  of  ft  busi- 
ness who  has  not  covenanted  or  agreed  not 
to  compete  may  seek  for  trade  by  any  hon- 
est method,  including  public  advertisement. 
or  private  advertisement  among  those  who 
were  not  customers  of  the  old  business,  but 
may  not  specially  solicit  the  trade  of  those 
who  were  customers  of  the  old  business, 
and  he  may  aerve  ell  who  come  of  their  own 
motion. 
For   other   mu*.   tee    Good   Will,   III.    in 

Big.  1-52  N.  a. 

(June  17,  1B18.) 

APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Cliancery  in  favor  of  com- 
plainant in  a  suit  lo  enjoin  defendant  from 
using  his  own  name  in  the  clothing  business 
in  any  city  where  plaintiff  conducts  a  retail 
clothing  business.     Modified. 

The  facta  are  stated  in  the  opinion. 
Messrs.  Robert  H.  McCnrler  and  Selick 
3,  MIndea  for  appellant. 

Note.  ^  For  sale  of  business  and  good 
will  as  a  limitation  upon  the  right  of  vend- 
or to  enj^ge  in  competing  btisinesA.  see  an- 
notation following  this  case,  poet,  1I7II.  and 
references  therein  to  annotations  on  related 
quwtMoa. 


iiiaan.  John  R.  Hardin  and  Edward 
O.  Stanley,  Jr.,  for  respondent: 

The  good  wit]  of  a  business  estafalishment 
will  be  protected  against  unfair  competition 
well  as  the  products  sold  therein. 

Pertberg  v.  Smith,  70  N.  J.  Eq.  036,  62 
Atl.  442;  Van  Horn  v.  Coogan,  52  N.  J. 
&q.  380,  28  Atl.  76&,  al&rmed  in  62  N.  J. 
Bq.  588,  33  Atl.  50;  Cape  May  Yacht  Club 

Cape  May  Vacbt  &  Country  Club,  81  N. 
J.  £q.  464,  80  Atl.  072,  82  N.  J.  Eq.  204, 
87  Atl.  044;  Wilcoxeu  v.  McCray,  38  N.  J. 
l!:q.  466;  Buach  v.  Grose,  71  N.  J.  Eq.  508, 
04  Atl.  754;  O'Grady  v.  McDonald,  72  N. 
J.  Eq.  805,  OC  Atl.  175;  Kosenthal  v.  Blatt, 
SO  N.  J.  Eq.  90,  83  Atl.  387;  Howard  v. 
Henriqueg,  3  Sandf.  725;  Arnheim  v.  Am- 
heim,  28  Misc.  39t),  50  X.  Y.  Supp.  948; 
Church  V.  Kresner,  2«  App.  Div.  340,  49 
N.  y.  Supp.  742;  I*e  v.  Haley,  L.  R.  S  Ch. 
156,  30  L.  J.  Cb.  K.  S.  284,  22  L.  T.  N.  S. 
251,  18  Week.  Hep.  242;  Weinstock,  h.  t  Co. 
V.  Marks,  109  Cal.  a2U,  30  L.R.A.  1.S2,  60 
Am.  St.  Bep.  67,  42  Pac.  142;  Nolan  BroB. 
Shoe  Co.  V.  Nolan,  131  Cal.  271,  63  L.R.A. 
384,  82  Am.  St,  Rep.  .^48,  63  Pac.  480; 
Dodge  Stationery  Co.  v.  Dodge,  145  Cal. 
380,  78  Pac.  879;  SamueU  v.  Spitzer,  177 
Mass.  226,  r>8  N.  K  6B3i  Viano  v.  Bacci- 
galupo,  183  Mass.  160,  67  N.  E.  841;  Alle- 
gretti  V.  Allegretti  Chocolate  Cream  Co. 
177  III.  120,  62  X.  £.  487;  International 
Committee  Y.  W.  C.  A.  v.  Y.  W.  C.  A.  104 
111.  104,  56  L.E.A.  888,  62  N-  E.  551. 

No  one  can  use  his  own  name  in  business 
in  such  fashion  as  to  cause  it*  confusion 
with  a  prior  business. 

L.  Martin  Co.  v.  L.  Martin  t  W.  Co.  75 
X.  J.  Eq.  39,  71  Atl.  400,  reversed  in  75 
N.  J.  Eq.  257,  21  LH.A.(N.S.)  526,  72 
Atl.  294,  20  Ann.  Gas.  67;  International 
Silver  Co.  v.  William  H.  Rog«-s  Corp.  «6 
N.  J.  Eq.  110,  57  Atl.  1037,  2  Ann.  Cas. 
407.  atBrmed  in  67  N.  J.  Eq.  646,  110  Am. 
St.  Rep.  oOB,  SO  Att.  187,  3  Ann.  Cas.  804; 
Edison  Storage  Batterv  v,  Edison  Automo- 
bile Co.  67  N.  J.  Eq.  44.  50  Atl.  861 ;  Rus- 
sia Cement  Co.  v.  I.«Plfrp.  147  Maaa.  206, 
a  Am.  St.  Rep.  686,  17  N.  E.  304;  Singer 
Mfg.  Co.  V.  June  Mfg.  Co.  103  U.  8.  169. 
41  L.-ed.  118,  16  Sup.  Ct.  Rep.  1002;  Croft 
T.  Day,  7  Beav.  84,  40  Eng.  Reprint,  904: 
Meneely  v.  Meneely.  82  X.  Y.  427,  20  Am. 
Bep.  489;  Tarrant  &  Co.  v.  Johann  Hoff, 
22  C.  C.  A.  6«.  45  U.  S.  App,  143,  76  Fed. 
059;  Royal  Baking  Powder  Co,  ¥.  Royal, 
58  C.  C.  A.  40B,  122  Fed.  337 ;  Walter  Baker 
&  Go.  T.  Baiter,  87  Fed.  209;  Walter  Baker 
t  Go.  V.  Banders,  26  C.  C.  A.  220,  61  U.  S. 
App.  421,  80  Fed.  880;  Chickering  v.  Chick- 
ering  ft  Sons,  131  C.  C.  A.  538,  216  Fed. 
490;  Cash  t.  Cash,  19  Bep.  Pat.  Oas.  181, 
8«  L.  T.   N.   S.  211;   J.   F.   Rowley  Co.  t. 


KEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Rowley,  IM  Fed.  744;  Van  Stan's  6trat«na 
Co.  V.  Van  Stan,  20B  Pa.  584,  103  Am.  St. 
Kpp.  1018,  58  Atl.  1064;  Morton  v.  Morton, 
143  C«l.  142.  1  L.R.A.(N.S.)  860,  82  Pac. 
064. 

Proof  of  spjTJfic  fraudulent  intent  is  un- 
necessary ID  caeea  of  unfair  competition. 

Intcrnatioiml  Silver  Co.  v.  William  H. 
Rogera  Corp.  06  X.  J,  Ei);  110,  57  At],  1037, 
2  Ann.  Cas.  407 ;  Wirtz  v.  Eagle  Bottling  Co. 
GO  N.  J.  Eq.  184,  24  Atl.  6,18;  Eureka 
Fire  Hose  Co.  v.  Eureka  Rubber  Klfg.  Co. 
SO  N.  J.  Eq.  160,  60  Atl.  561,  anirmed  in 
71  N.  J.Eq,300,71  Atl,  1134;  National  Bis- 
cuit Co.  V.  Pacific  CoHBt  Biscuit  Co.  S3 
N.  J.  Kq.  309,  81  Atl.  120;  Rublwr  &  Cel- 
luloid Hameas  Trimming  Co,  v.  Rubber- 
Bound  Brush  Co.  81  N.  J.  Eq.  410,  88  Atl, 
210,  Ann.  Cas.  1013B,  305,  affirmed  In  81 
N.  J.  Eq.  51B,  88  Atl.  213,  Ann.  Caa.  191,)B, 
.165;  Cape  May  Yacht  Club  v.  Cape  May 
A.  YacUt  ft  Country  Club,  81  X.  J.  Eq.  454, 
8S  Atl.  972;  Viano'v.  Bacrigalupo,  183  Mass. 
1«0,  07  N.  E.  641 ;  Millington  v.  Fox,  3  Myl. 
&  0.  338;  Cellular  Clothing  Co.  v.  Maxton 
(18B9]  A.  C.  328,  68  L.  J,  P.  C.  N.  S.  72,  80 
L.  T.  N.  S,  son,  10  R.  P.  C.  3B7 ;  Munn  & 
Co.  V.  Americana  Co,  83  N,  J.  Eq. 
L.R.A.1916D,  116,  91   Atl,   87. 

Any  deliberate  impairment  by  the  vendor 
of  the  good  will  sold  will  be  enjoined. 

Cliiirton  V.  DoURlas,  5  Jur,  X.  S.  887,  28 
L.  J.  Ch.  N.  R.  841,  .lohna,  V.  C.  174,  70  Eng. 
Reiirint,  385,  7  Week.  Rep.  305,  IB  Eng. 
Rul.  Cas.  660;  Ginesi  v.  Cooper  &  Co.  L. 
K.  14  Ch,  Div.  696,  4B  L.  J.  Ch.  N.  S.  601, 
42  L.  T.  N.  S.  7.11;  Newark  Coal  Co.  v. 
Spangler,  64  N.  J.  Eq.  .t.i4,  34  Atl.  BS2; 
Smith  V.  David  H.  Brand  &  Co.  07  X.  J. 
Eq.  529,  58  Atl.  1029;  Levy  v.  Walker,  L. 
R.  10  Ch.  Div.  136,  48  L.  .1.  Ch.  X.  S.  273, 
39  L.  T.  N,  8,  654.  27  Week.  Rep,  370; 
Snyder  Mfg.  Co.  v.  Snyder,  54  Ohio  St, 
31  L.R.A.  657,  43  N.  E.  325;  James  Van 
Dj*e  Co.  V.  F.  V.  Keilly  Co.  73  Mine,  87, 
130  N.  Y.  Supp.  7o3;  SlaUr  v.  Slater,  176 
N.  Y.  143,  81  L.R.A.  780,  BO  Am,  St.  Rep. 
tlOfi,  07  N.  K  224;  Houston  v.  Magrane,  212 
Mass.  569,  09  N.  E.  460;  People  ex  rel.  A. 
J.  Johnson  Co.  v.  Roberta,  159  N.  Y.  70, 
45  L.R.A.  120,  53  N.  E.  085;  Snyder  Pas- 
teurized Milk  Co.  V,  Burton,  80  N.  J.  F.q, 
165,  83  Atl.  B07;  Tr^o  v.  Hunt  [ISflO]  Ij. 
H.  App.  Ca*.  7,  06  L.  J.  Ch.  N.  S.  1,  73 
L.  T.  X.  S.  514,  44  Week.  Rap.  235,  12  Eng. 
Rul.  Caa.  442;  (Gordon  v.  Knott,  109  Mass. 
173,  IP  L,R.A,1N.S.)  702,  66  X.  E.  184; 
Old  Corner  Book  Store  v.  Upbam.  194  Haas. 
101,  120  Am.  St,  Rep.  63-2,  ao  N.  E.  228; 
Fo8«  V.  Roby,  195  Mass.  292,  ID  L.R.A. 
(NJ5.)  1200,  81  X,  E.  IBB,  11  Ann.  Caa. 
571;  Uyera  v,  Kalamazoo  Bi^gy  Co.  54 
Mich.  215,  52  Am.  Rep.  811,  20  N.  \V.  545, 
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IB  N.  W.  961;  S.  F.  Myers  Co.  v.  Tuttle, 
188  Fed.  532,  183  Fed.  235;  Grow  v,  Selig- 
man,  47  Mich.  607.  41  Am.  Rep.  737,  11  N. 
W.  404;  Knoedler  v.  Glaenzer,  20  L.R-A. 
733,  3  C.  C,  A.  305,  14  U.  S  App.  338,  55 
Fed.  805. 

ihe  previous  use  of  the  tradename  in 
diBput<^  by  other;  does  not  disentitle  com- 
plainant to  relief. 

Clark  ITiread  Co.  v.  Armitage,  67  Fed. 
896,  21  C.  C.  A.  178,  45  U.  S.  App.  62,  74 
Fed.  B36;  II.  A.  Williams  Mfg.  Co.  v. 
Noera,  ].)8  Mass.  110,  32  X.  E.  1037; 
Pratt's  Appeal,  117  Pa.  401,  2  Am.  St. 
Rep.  670,  11  AtL  878;  Cohen  v.  :Naglc, 
IBO  Mass,  4,  2  L.R.A.{X,S.)  964,  76  N. 
E.  276,  5  Ann,  Cas.  653;  lAnahan  t. 
Kissel,  133  Fed.  899;  Sartor  v.  Schaden, 
125  Iowa,  701,  101  X,  \V.  611;  Nims, 
Unfair  Competition.  2d  ed.  p.  6S0. 

The  decree  enjoining  the  use  of  the  name 
"Hilton''  or  "HillonV"  should  not  be  modi- 
fied. 

Cash  v.  Cash,  in  Rep.  Pat.  Cas.  181,  80 
L.  T.  N.  S.  211;  Van  Stan's  Stratena  Co. 
V.  Van  Stan,  200  Pa.  364,  103  Am.  St.  Rep. 
1018,  58  Atl.  10U4;  Waterman  Co.  v.  Modern 
Pen  Co.  235  U.  S.  68,  59  L.  ed.  142,  35 
Sup.  Ct  Rep.  »I;  InWmational  Silver  Cn. 
V.  William  H.  Rogers  Corp,  67  X.  J.  Eq. 
640,  110  Am.  .St.  Rep.  506,  60  Atl.  187,  3 
Ann.  Caa.  804;  Snyder  Pasteurized  Milk 
Co.  V.  Burton,  80  N.  J.  Eq.  187,  83  Atl. 
907;  Stone  v.  Gobs,  63  X.  J.  Eq.  756,  63 
L,R.A.  344,  103  Am,  St,  Rep.  791.  53  AtL 
730;  L.  Martin  Co.  r.  L.  Martin  4,  W.  Co. 
75  X.  J.  F^,  39,  71  Atl.  40B,  affinned  in 
75  K.  J.  Eq.  257,  21  L.R.A.fN.S.)  626.  72 
At].  284,  20  Ann,  Caa.  57;  H.  W.  Ri^rs  Ca 
v.  \\m.  Kogere  Mfg.  Co.  17  C.  C.  A.  576,  35 
U.  S.  App.  843,  70  Fed.  1017. 

Swaya«,  J.,  delivered  the  opinion  of  the 

The  bill  prays  that  Uie  defcadant  be 
"restrained  from  using  the  name  'Hiltoa'a' 
or  'Hilton'  alone  or  in  such  manner  as  tn 
lead  or  induce  tbe  public  to  believe  that  the 
goods  manufactured  or  sold  by  him  are 
manufactured  (ir  Bold  by  complainant,  and 
that  tbe  busineas  conducted  by  defendant 
is  the  same  as  or  a  jiart  of  the  business  con- 
ducted  by  complainant,  from  using  any  em- 
blem or  device  resembling  the  trade  emblem 
of  complainant  in  any  way  in  his  businass. 
and  from  conducting  his  busineM  so  as  to 
deceive  the  public  and  induce  it  to  believe 
tliat  the  goods  manufactured  or  sold  by 
defendant  were  manufactured  or  eoM  l>y 
complainant,  and  that  the  business  con- 
ducted by  defendant  is  the  same  as  or  a 
part  of  the  business  conducted  by  oonplain- 
ant."     Tlie  evidence  entitled  tin  oosplMB- 
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ttDt  to  the  relief  prftved  for.  Tlie  learned 
vice  chancellor,  howevei',  went  further,  and 
rajoined  the  defendant  from  "using  the 
name  'Hilton,'  either  bIoug  or  in  Hssociattou 
witli  other  word  or  words,,  for  niiy  purpose 
whatsoever,  in  any  clothing  bllRineHa  oper- 
ated or  coTMlucted  directly  oi'  indirectly'  liy 
the  defendant,  competitiie  with  the  clothing 
business  operated  or  conducted  liy  the  com- 
plainant, trading  under  the  name  and  style 
of  tha  'Hilton  Company,'  and  particularly 
from  using  the  word  'HiltonV  or  'Hilton,' 
either  alone  or  in  ariiociation  with  otlier 
word  or  worda,  to  describe  or  designate  any 
retail  clothing  store  or  atorea  or  the  cloth- 
ing therein  sold  or  the  Imainess  therein 
operated  or  conducted,  now  or  hereafter 
operated  or  conducted,  directly  or  indirectly, 
by  the  defendant  in  any  city  or  cities  in 
which  the  complainant,  trading  under  tbe 
name  and  styip  of  tlie  'Hilton  Clothing 
Company,'  now  operates  or  conducts  a  retail 
(-li)thing  hUHineiw." 

The  effect  of  this  Injunction  ia  to  pre- 
clude the  defendant  from  using  his  own 
name  in  the  clothing  business  io  any  city 
where  the  complainant  conducts  a  retail 
<'lothing  biiaiueBs.  That  this  was  meant  to 
be  ita  scope  is  shown  by  the  respondent's 
defense  of  the  decree,  both  orally  and  in 
hia  brief. 

The  tight  of  a  man  to  nsc  hie  own  name 
in  hia  own  bnainess  is  part  of  the  natural 
and  inalienable  rights  guaranteed  by  the 
very  first  clause  of  our  f.'onatitution,  with- 
out which  the  rigfit  to  acquire,  possess,  and 
■  protect  property  would  be  of  little  worth. 
Although  tbe  right  is  not  safeguarded  in 
Rngland  by  any  constitutional  guaranty,  it 
haa  found  careful  protection  in  the  court* 
of  juatfee.  Of  the  numerous  cases  of  \\n- 
fair  competition  and  fraud  to  be  found  in 
the  reports,  we  donht  if  n  aingle  case  can 
be  found  where  aa  broad  an  injunction  aa 
the  present  haa  been  granted  in  a  case  of 
unfair  or  fratidnlent  trade,  where,  aa  here, 
there  has  been  no  contract  or  covenant  re- 
straining a  man's  businesii  artlvitiea.  Even 
in  the  Rogers  Case.  71  N'-  J.  Eq.  .iflO,  B3  Atl. 
077,  the  injunction  only  went  so  far  as  to 
reatrain  the  defendant  from  using  bia  own 
name  milem  he  stamped  upon  the  floods 
the  worda,  "not  the  original  Rogers."  or  "not 
connected  with  the  original  HoRcrs."  Thia 
exception,  of  eonrse.  amounted  to  allowing 
tbe  defendant  in  that  raw,  notwithstanding 
his  previous  fraudulent  conduct,  to  continue 
tbe  UM  of  hia  own  name  if  he  would  brand 
the  goods  aa  stated. 

At  least  three  reasons  have  moved  the 
courts  to  this  limitation  of  tbe  restraint 
npon  &  man's  uae  of  his  own  name;  First 
the   eonstitutiooal    rights    already    stated; 
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second,  tiie  public  interest  in  having  all 
citizens  free  to  labor  in  tlie  vocation  to 
which  they  have  been  troined,  with  which 
they  are  familiar,  or  to  which  they  are 
adapted, — a  consideration  which  baa  led  the 
courts  so  often  to  declare  even  contracta 
void  as  in  restraint  of  trade;  third,  tlie  fact 
that  the  remedy  by  injunction  is  a  protec- 
tive remedy,  inlended  to  protect  the  com- 
plainant in  his  property  rights,  not  a  puni- 
tive remedy,  intended  to  punish  the  defend- 
ant for  his  wrongdoing.  In  this  present 
case  there  ia  a  fourth  reason.  "Rte  parties, 
when  they  dissolved  partnership,  put  their 
agreemeait  in  writing,  and  that  writing 
measnres  their  rights  and  obligations.  At 
that  time,  under  such  an  agreement  as 
tfaey  made,  the  defendant  had  tbe  right,  aa 
bad  been  recently  decided  by  thii  court  in 
Snyder  Pasteurized  MiJk  Co.  v.  Bnrton,  SO 
N.  J.  £q.  laS,  S3  Atl.  907,  to  engage  in 
a  competing  business.  The  complainant 
must  be  assumed  to  know  tbe  1b,w  and  to 
have  known  that  such  was  the  effect  of  the 
agreement.  He  was,  moreover,  advised  by 
competent  counsel.  In  this  situation  we 
cannot  <lo  othem'ise  than  hold  that  the  par- 
ties contemplated  that  the  def«idant  might 
uae  hia  own  name  in  the  clothing  business. 
He  must,  of  eonrse,  refrain  from  represent- 
ing his  business  to  be  that  of  tbe  complain- 
ant, and  from  palming  off  bis  goods  aa  tha 
goods  of  tha  complainant.  The  preaent  in- 
junction in  its  full  scope  cannot  be  sus- 
tained becattse  of  defendant's  unfair  trading. 
Apparently  an  injunction  e-iactly  in  accord 
with  the  prayer  of  this  bill  would  suffice 
for  the  complainant's  protection. 

There  we  might  leave  tbe  case  but  for 
the  fact  that,  in  the  dissolution  of  tbe  part- 
nership, the  defendant  transferred  to  the 
complainant,  along  with  the  other  aaaeta, 
''all  the  name  end  good  will  of  said  busi- 
ness." The  only  name  mentioned  In  the 
transfer  ia  the  Hilton  Company,  and  the 
transfer  of  this  name  couhl  not  enlarge  the 
complainant's  right  to  the  name  "Hilton" 
or  "Hilton's."  If  the  name  only  had  been 
transferred  the  argument  would  he  ir- 
-psistible  that  the  namea  "Hilton"  and  "Hil- 
ton's" were  omitted  advisedly.  The  name, 
however,  is  not  all  that  is  transferred ;  the 
■'good  will"  is  included.  We  must  there- 
fore determine  whether  the  complainant's 
rights  are  thereby  pnlaiged,  Tlie  fact  that 
tbe  bill  does  not  contain  any  prayer  for 
the  protection  of  the  good  will,  or  prayer 
tor  general  relief,  does  not  shut  us  off  from 
theinquiry.  Tlie  bill  was  filed  in  191T.  By 
the  new  chancery  rules  (Pamph,  LawslOlO, 
p.  104,  Buie  47)  relief  other  than  thitt 
prayed  for  ttiay  be  given  without  a  prayer 
loTgeneMl  relief, -The  bill  sets  up  the   trana- 
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fer,  and  the  answer  edmita  it  so  far  aa 
material  to  the  present  question.  What 
rights,  then,  baa  tlie  complainant  by  virtue 
of  the  transfer  to  htm  of  the  Kood  will  of 
the  businesEt?  This  depends  on  how  good 
wilt  is  defined,  and  haw  much  the  wards 
connote.  Probably  no  one  at  this  day  would 
adopt  the  narrow  definition  of  Lord  Eldon. 
Business  methods  change  with  changing 
years,  and  with  the  expatiBion  of  buaineas 
the  meaning  of  business  terms  expands.  The 
definition  of  Vice  Cliancellor  Wood,  after- 
ward Lord  Hatherly,  in  Churton  v,  Doug- 
las, 28  L.  J.  Ch.  N.  a.  B41,  is  broad 
enough  for  our  present  purpose,  and  )iaa, 
in  effect,  been  adopted  in  later  Eases,  which 
have  been  approved  and  followed  by  us. 
Snyder  Pasteurized  Milk  Co.  v.  Burton, 
•upra.  "Good  will  .  .  .  must  mean 
every  advantage — affirmative  advantage  if  I 
may  so  expresB  it,  as  contrasted  with  the 
negative  advantage  of  the  vendor  not  car- 
rying on  the  business  himself — that  hie  been 
acquired  by  the  old  Arm  by  carrying  on  its 
business,— everything  connected  with  the 
premises,  or  the  name  of  the  firm,  and  every- 
thing connected  with  or  carrying  with  it 
the  )>encfit  of  the  business."  The  distinc- 
tion drawn  by  the  vice  chancellor  between 
affirmative  and  negative  advantage,  as  he 
calls  it,  is  important.  It  was  then,  sod  ap- 
parently alwaye  has  been,  recognized  that 
the  sale  of  good  will  without  more  did  not 
prevent  the  vendor  from  engaging  in  busi. 
neas  in  competition  with  the  vendee.  If  the 
vendee  desired  to  avoid  that,  he  must  re- 
quire a  oontract  not  to  engage  in  competi- 
tion. This  rule  was  so  plain  that  it  was 
taken  lor  granted  in  this  court  (Richard- 
son V.  Peacock,  33  N.  J.  Eq.  5671,  and 
stated  by  Vice  Chancellor  Emery  with  his 
well 'known  care  and  accuracy  in  Newark 
Coal  Co.  V.  Spangler.  54  N.  J.  Eq.  354,  34 
Atl.  932,  as  follows;  "The  vendor  of  a 
'good  will'  who  has  not  expressly  restricted 
himself  against  carrying  on  the  business, 
being  permitted  by  law  to  carry  on  a  rival 
business  wherever  he  chooses,  may  push  his 
business  as  any  stranger  or  outsider  might, 
even  though  this  does  interfere  with  the 
business  he  has  sold;  and  the  real  question, 
therefore,  is  narrowed  down  to  this:  In 
thus  pushing  his  rival  business,  what  acts, 
if  any,  must  the  vendor  be  restrained  from?" 
It  was  always  conceded  that  the  vendor, 
in  conducting  the  rival  business,  might  make 
his  huainesB  known  by  the  usual  general  ap- 
peals by  public  advertisement  to  the  public 
generally.  Johnscm  v.  Helleley,  Z  De  G.  J. 
t  S.  446,  34  L.  J.  Ch.  N.  8.  179,  10  Jur.  N. 
S.  1041,  11  L.  T.  N.  S.  S81.  13  Week.  Rep. 
820;  Hall  V.  Barrows,  33  L.  J.  Ch.  N.  S. 
204,    4    De    G.    J.    ft    S.     160,    46    Eng. 
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Reprint,  873,  3  New  Reports,  £59,  ID 
Jur.  N.  8.  55,  B  L.  T.  N.  8.  661,  12  WeA. 
Rep.  322;  Labouchere  v.  Dawson,  41  L.  J. 
Ch.  N.  8.  427,  L.  R.  13  Eq.  322,  25  L.  T.  N. 
8.  894,  20  Week.  Rep.  309.  It  was  at  one 
time  contended  that  the  vendor  might  go 
farther,  and  solicit  persona lly  or  by  mail, 
by  traveling  men,  or  any  other  way.  It 
was  finally  settled  that  such  special  aolici- 
tation  would  be  restrained.  The  English 
cases  are  set  forth  by  Vice  Chancellor  Emery 
in  Newark  Coal  Co.  v.  8pangler,  above  cited, 
and  the  matter  has  been  put  at  rest  by  the 
decision  of  tliis  court  in  8nyder  Pasteur, 
iied  Milk  Co.  v.  Burton,  supra.  We  there 
aaid:  "The  defendant,  having  made  no  ex- 
preaa  covenant,  may  Higage  in  a  competing 
business." 

We  there  restrained  the  defendant  trcMD 
soliciting  customers  of  the  former  business, 
the  good  will  of  which  he  had  sold.  It  is 
gratifying  to  know  that  the  En^ish  rule 
adopted  by  us  has  the  support  not  only  ol 
reason  but  of  the  weight  of  authority  in 
other  jurisdictions.  The  more  reewit  eases 
are  collected  in  a  note  to  Von  Bremen  v. 
MacMonniee,  21  Ann.  Caa.  423.  The  New 
York  court  of  appeals  holds  to  our  rule. 
The  supreme  court  of  Massachusetts  takes 
a  different  view.  Cases  are  collected  in  • 
note  to  Fobs  v.  Roby,  11  Ann,  Cas.  571,  but 
the  cases  cited  in  that  note  show  that  the 
great  weight  of  authority  ia  with  our  rule. 
On  the  one  hand,  then,  the  vendor,  having 
the  ri^t  to  conduct  a  rival  busineaa,  way. 
from  the  necessity  ol  the  case,  seek  for 
trade  by  any  honest  method,  including  pub-  . 
lie  advertisement  or  private  advertise- 
ment among  those  who  were  not  cus- 
tomers of  the  old  busineas,  but  he  may 
not  specially  solicit  the  tnule  of  those 
who  were  customera  of  tbe  old  business. 
The  question  still  remains  whether  he  may 
deal  with  the  old  cttitomers,  who  may  per- 
haps be  attracted  by  their  knowledge,  from 
advertisement  or  otherwise,  that  be  ia  in 
business.  This  question  was  left  in  doubt 
by  what  Justice  Dixon  said  in  Richardson 
V.  Peacock.  8ir  George  Jeasel,  in  Ginesi 
V.  Cooper,  L.  R.  14,  Ch.  Div.  606,  49  L.  J. 
Ch,  N.  K.  601,  42  h.  T.  N.  S.  751,  enjoined  a 
vendor  who  had  sold  his  good  will  from 
dealing  with  the  old  customers,  and  vindi- 
cated his  action,  in  his  usual  vigorous  style. 
Afterward,  in  Leggott  v.  Barrett,  L.  R.  l.i 
Ch.  Div.  306,  an  injunction  grkuted  by 
him  in  accordance  with  Ginesi  v.  Oooper 
came  before  the  court  of  appeals,  and  his 
order  was  reversed.  Brett,  L.  J,,  aaid: 
"The  truth  ia,  that  to  enjoin  a.  man,  or 
to  prevent  him  by  means  of  damages  vrhtn 
he  does  it,  against  dealing  with  people 
wham  he  has  not  solicited,  is  not  only  to 
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«nj»in  him,  but  to  enjoin  them,  for  it  pre- 
vents them  from  having  the  liberty  which 
everybody  in  the  country  miglit  have  of 
dealing  with  whom  they  like.  U  they  are 
induced  by  hia  solicitations,  that  ie  a  differ- 
ent thing;  but  it  seems  to  tnc  that  it  would 
be  quite  wrong  to  imply  any  contracts 
that  he  will  not  deal  with  people  wlio  c 
ol  their  own  accord  to  deal,  even  though 
they  were  former  cuBtomers." 

The  judges  agreed  that  there  -  was  no 
authority  for  the  extension  of  the  relief 
attempted  by  the  master  of  the  rolls.  The 
argument  is  unanswerable.  It  cannot 
that  every  customer  of  a  great  department 
store,  for  instance,  must  be  restricted  in 
his  choice  of  a  place  in  whicb  to  trade 
merely  because  partners  dissolve  and  oue 
sells  the  good  will  to  the  other.  The  neces- 
sary corollary  of  the  rigiit  to  do  business  is 
the  right  to  serve  all  who  come  of  their 
own  motion.  Moreover,  the  rules  of  law 
must  be  practical,  and  it  would  be  quite  im- 
poRsible  for  the  proprietor  even  of  a  small 
buninees  to  be  personally  present  in  all 
(lartH  of  bis  establishment,  prepared  to  turn 
away  all  the  old  customers,  and  of  oouree 
no  clerk  can  be  supposed  to  know  them,  even 
if  the  proprietor  can  be. 


The  right  to  make  known  that  one  is  in 
business  by  advertising  addressed  to  the 
public  generally  ia  a,  neeessary  concomitant 
of  tba  right  to  do  buaineas,  without  which 
that  right  would  be  hardly  more  tbsn  nom- 
inal. The  reason  for  making  a.  difference 
between  such  advertieing  and  special  solici- 
tation is  that  the  former  is  public  and  open 
to  alt;  the  latter  is  private  and  aecrct  in 
a  senae,  r.nd  the  vendor  of  good  will  has  the 
advantage  of  knowing  the  customers,  and- 
if  permitted,  could,  by  reason  of  that  knowl- 
edge, detract  from  the  value  of  the  good 
will  he  had  sold. 

Xo  relief  is  open  to  the  complainant,  by 
reason  of  his  purchase  of  good  will,  except 
an  injunction  against  soliciting  customers 
of  the  old  business.  No  such  solicitation 
was  proved;  no  issue  was  made  of  it.  In 
the  present  state  of  the  case,  at  any  rate, 
DO  relief  can  be  granted  on  that  score. 

The  decree  must  be  modified,  and  to  that 
end  the  record  remitted,  in  order  that  a  de- 
cree may  be  entered  according  to  the  prayer 
of  the  bill.  X»  coeti  will  be  allowed  in 
this  court.  Tlie  respondent  is  entitled  to 
costs  in  the  Court  of  Chancery,  aince  be 
gets  the  relief  he  prayed  for. 


Annotation — Sal«  of  biutneu  and  good  will  ai  a  limitation  upon  right  of 
roKUw  to  oigage  in  competiiig  bunncw. 


This  note  is  supplemental  to  a  aote  on 
the  same  question  appended  to  Gordon 
V.  Knott,  19  L.R.A.(N.S.)  762. 

The  question  of  the  eSect  upon  the 
right  of  individual  partners  of  a  sale 
by  the  firm  of  the  good  will  of  the 
busineea,  with  or  without  an  agreement 
not  to  re-engage  in  the  same  busineaa,  is 
treated  in  a  note  to  Sonthworth  v.  Davi- 
flon,  19  L.R.A.(N.S.)  769. 
In  (eMeval. 

It  is  stated  in  the  earlier  note  on  this 
((UeBtion  in  19  L.R.A.(N.S.)  762,  that, 
as  a  general  rule,  in  the  absence  of  an 
express  covenant,  the  sale  of  a  business 
together  with  the  good  will  thereof, 
does  not  import  an  agreement  by  the 
vendor  not  again  to  engage  in  a  com- 
peting bnsinesa.  This  proposition  is  al- 
so supported  by  the  following  recent 
^ases:  Hiltoh  v.  Hiltoh,  ante,  1175; 
bare  v.  Poy  (1917)  —  lowi,  — ,  164  N. 
W.  179;  Fairfield  v.  Lowry  (1911)  207 
Mass.  352,  93  N.  E.  598;  Counts  v.  Med- 
ley (1912)  163  Ho.  App.  546,  146  S.  W. 
465  (recognizing  rule  on  facta  not  with- 
in  the  scope  of  the  note) ;  Wessell  v. 
Havens  (1912)  91  Neb.  426,  136  N.  W. 
7Q,  Ann.  Cas.  1B13C,  1377;  Snyder  Pa«- 
L.R.A.1918F. 


teurized  Milk  Co.  v.  Burton  (1912)  80 
N.  J.  Eq.  185,  83  Atl.  907;  Von  Bremen 
V.  Mae  Monniea  (1910)  200  K.  T.  41,  32 
L.R.A.(N.S.)  293,  93  N.  E.  186,  21  Ann. 
Caa.  423;  Crown  Overall  Mfg.  Co.  v. 
Levy  Overall  Mfg.  Co.  (1914)  16  Ohio  N. 
P.  N.  S.  561,  modified  on  another  point 
in  (1916)  24  Ohio  C.  C.  556;  Fine  v 
Uwless  (1918)  139  Tenn.  160,  L.BJL 
1918C,  1045,  201  S.  W.  160;  Sheeban  v. 
Sheehan-Hackley  &  Co.  (1917)  —  T<K. 
Civ.  App.  — ,  196  S.  W.  665;  Wodehouae 
lavigorator  v.  Ideal  Stock  &  Poultry 
Food  Co.  (1917)  39  Ont.  L.  Bep.  302, 135 
D.  L.  R.  721. 

In  Sheehan  v.  Sheeban -Kackley  &  Co. 
(1917)  —  Tei.  Civ.  App.  — ,  196  S.  W. 
665,  supra,  the  rule  above  indieated  waa 
applied  by  holding  that  one  who,  for  a 
number  of  years,  had  been  engaged  in 
business  as  a  salesman,  representing 
various  dealers  and  manufacturers  in 
certain  territory  for  which  he  had  the 
esclusive  agency,  and  who  assigned  such 
agency,  together  with  the  gooid  will  of 
the  business,  to  a  corporation  of  which 
he  became  manager,  could  not,  after  he 
was  deposed  from  such  position,  be  en- 
joined by  the  assignee  from  represMit- 
ing  the  dealers  and  maaufacturen  whom 
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he  had  previously  represented,  and  from 
handling  their  goods  in  the  same  terri- 
tory, so  lonji:  as  he  did  not  solicit  their 
business  or  attempt  to  induce  them  not 
to  do  further  business  with  the  corpora- 

And  it  was  held  in  Wodehouse  luvig- 
orator  v.  Ideal  Stock  &  Poultry  Food 
Cu.  ^mT)  3!l  Out.  L.  Rep.  302,  35  D.  L. 
K.  721,  supra,  that  a  partner  in  a  food 
manufacturing  eompany  who  sold  out 
his  interest  in  the  business  might  engage 
in  the  business  of  manufacturing  food- 
stuffs the  ingredients  of  which  were  the 
same  as  those  of  the  products  of  the 
old  firm,  if  they  were  differently  com- 
pounded; and  that,  so  long  as  he  did 
not  use  the  secret  formulas  of  the  old 
firm,  he  was  not  debarred  from  engaging 
in  a  similar  business,  and  from  using 
the  usual  methods  of  doing  that  busi- 
ness, even  though  it  involved  the  use  of 
the  knowledge  acquired  as  a  partner. 

The  vendor  of  a  mail  order  poultry 
business  and  good  will  was  held  in  Dare 
V.  Foy  (1917)  —  lows,  — ,  164  N.  W. 
179,  supra,  not  subject  to  injunction  by 
the  purchaser  from  engaging  in  a  sim- 
ilar business  in  a  city  more  than  200 
miles  distant  from  bis  former  place  of 
business.  The  court  discussed  the  ques- 
tion whether  the  seller  was  liable  for 
damages  or  unfair  business  competition 
because  of  the  similarity  of  his  adver- 
tising matter  to  that  which  he  had 
formerly  used,  but  reached  the  conclu- 
sion that  the  evidence  did  not  furnish 
the  necessary  data  for  determining  the 
amount  of  damages,  if  an}'. 

And  in  Fairfield  v.  Lowry  (1911)  207 
(Hub.)  352,  93  X.  E.  598,  supra,  it  was 
held  that  one  who  sold  all  right,  title, 
and  interest  in  a  fire  and  casualty  in- 
flursnce  business  was  not  precluded  from 
engaging  in  the  same  business,  or  from 
using  her  own  name  or  that  of  her  fath- 
er, the  former  owner,  in  conducting  it. 

In  Wc^sell  V.  Havens  (1912)  91  Neb. 
426,  136  K.  W.  70,  Ann.  Gas.  1913C, 
1377,  supra,  it  was  held  that  a  provi- 
sion in  a  contract  of  sale  of  a  stock  of 
general  merchandise  that  the  good  will 
of  the  business  was  included  in  the  sale 
did  not  imply  an  agreement  that  the 
seller  would  not  re-engage  in  the  busi- 
ness in  the  same  town. 

Also  in  Fine  v.  Lawless  (1918)  139 
Tenn.  160,  L.B.A.1918C,  1045,  201  S.  W. 
160,  Bupra,  the  court  stated  that  on  the 
aale  of  the  good  will  of  a  business,  with- 
out more,  the  vendor  was  not  preolnded 
from  setting  up  a  preoisely  nmilar  buai- 
ness  in  the  same  oity,  or  even  in  the 
vicinity;  and  that,  if  the  purefaaser  de- 
I..K.A.1018F. 


sired  to  forestall  ench  a  step,  he  must 
expressly  stipulate  against  it  in  the  con- 
tract. But  it  was  held  that  one  who  sold 
the  good  will  of  a  business,  together 
with  the  stock  of  goods,  and  assigned 
the  leasehold  of  the  premises  where  the 
business  was  conducted,  would  be  en- 
joined from  securing  a  renewal  of  the 
lease  at  the  expiration  of  the  term.  See 
note  appended  to  this  case  on  right  of 
assignor  of  lease,  as  against  the  assignee, 
to  the  renewal  of  the  lease  upon  the  ex- 
piration of  the  term. 

It  was  held  in  Houston  Transfer  & 
Carriage  Co.  v.  Williams  (1918)  —  To. 
Civ.  App.  ~,  201  S.  W.  712,  that  a 
contract  of  sale  of  a  transfer  and  stor- 
^e  business,  together  with  the  good 
will,  was  not  violated  by  the  rental  by 
the  vendor's  heir  and  legatee  of  the 
stables  in  which  the  business  had  form- 
erly been  carried  on  by  the  vendor  to 
others  who  engaged  in  business  in  com- 
petition with  the  vendee,  and  used  the 
telephone  number  formerly  used  by  the 
vendor  in  carrying  on  the  business. 

As  approving  also  the  general  rule 
above  indicated  that  tfae  vendor  may  re- 
engage in  a  competing  business,  io  the 
absence  of  an  express  agreement  to  the 
contrary,  see  also  Oliver  Farrand  Co.  v. 
Parrand  (1914)  84  Misc.  234,  147  N.  T. 
8upp.  89,  and  PauBt  t.  Rohr  (1914)  166 
N.  C.  187, -81  S.  E.  109C,  —  cases  in 
which  there  were  express  agreemenl? 
by  the  vendor  not  to  resume  butitoess. 

The  Massachusetts  cases  seem,  especi- 
ally in  their  discussion  of  the  question, 
to  limit  the  right  of  the  vendor  to  re- 
engage in  business  more  thaji  do  the  de- 
cisions in  some  other  jurisdictions. 
Thus,  the  rule  has  been  laid  down  in 
that  state  that  a  sale  of  the  tfood  will 
imposes  upon  the  vendor  an  obligatiuti 
to  refrain  from  doing  anything  which 
deprives  the  buyer  of  the  benefit  and  mi- 
vantages  of  the  purchase;  and  if  a  com- 
peting business  is  set  up  by  the  vendor, 
whether  an  agreement  not  to  compete, 
where  none  has  been  expressed,  is  to  be 
implied,  is  a  question  of  fact.  C.  H, 
Batchelder  &  Co.  v.  Batchelder  (19141 
220  Mass.  42,  107  N.  E.  455.  And  see 
Hassacbusefts  oases  cited  In  the  note  in 
19  L.R.A.(N.S:)  on  pp.  763,  764, 

It  was  held,  however,  in  C.  H.  Batch- 
elder  &  Co.  V.  Batchelder  (Mass.) 
supra,  that  one  who  denized  a  corpora- 
tion, using  his  own  name,  followed  hy 
the  word  "company,"  to  which  he  a?- 
signed  the  basiness  formerly  eondncted 
by  him,  including  the  good  will,  could 
not  he  en.ioined  frou  engaging  in-a  com- 
peting business  ,in  his  oivn  name,  in  (he 
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absenae  of  nnfaJF  oompetition,  aftor  the 
corporation  bad  pnosed  into  tha  hands 
of  a  receiver,  and  its  assets,  including 
tlie  f;ood  will,  had  passed  by  sale  to  the 
plaintiff. 

And  the  doctrine  that  the  vendor  o£ 
a  busineaa  and  good  will  cannot  engage 
ill  a  competing  business  in  derogation 
111'  the  pxd  wilt  sold  was  applied  in 
JlarBhall  Engine  Co,  v,  New  Marshall 
Ki^ne  Co.  (1909)  203  MasB.  410,  8(  " 
E.  548,  where  the  pood  ivill  antl  patent 
ri^ht  in  an  engine  known  as  "Marshall 
Perfeeting  Engine"  for  reducing  pulp  to 
paper  were  assigned  to  the  Manhall  En- 
gine Company"  and  Marshall,  the  aa- 
signor,  after  th«  insolvency  of  the  com- 
pany, the  ajipointment  of  a  receiver,  and 
the  expiration  of  the  patent  rights, 
rraniEed  the  "New  Marshall  Engine  Cc 
(lany"  which  advertised  Subatantlally  the 
same  engine,  with  certain  UDpat«nted  ad- 
ditions and  changes.  The  court  called 
attention  to  the  diatinction  between  the 
law  in  MaBsachnsette  and  in  England, 
stating  that  in  the  latter  country  a  com- 
peting boaineBa  ean  always  be  set  up  by 
one  who  has  sold  the  good  will  of  the 
Iiufiinsas,  and  that  the  purchaser  g«ta 
nothing  ^[cept  the  right  to  have  the  ven- 
dor refrain  from  soliciting  business 
from  the  Rust(»ners  of  the  old  tirm; 
whereas  in  Masaachusettn  no  competing 
business  can  be  set  up  if  it  derogates 
from  the  grant  of  the  good  will  of  the 
old  business.  And  the  court  quoted  the 
rule  laid  down  in  an  earlier  case  in  that 
state  thikt  in  each  case  where  the  good 
will  of  a  business  is  sold  and  the  vend( 
'  sets  up  a  competing  business,  it  is 
question  of  fact,  whether,  having  regard 
to  the  character  of  the  business  sold  and 
lliut  set  up,  the  new  business  is  in  dero- 
gation of  the  sale. 

In  Goetz  v.  Ries  (J907)  123  N.  T. 
Supp.  433,  where  a  partner  sold  his  in- 
terest in  the  firm  business  to  his  copart- 
ner and  tfaoreafter  engaged  in  a  com- 
peting business,  it  was  held  that  be 
should  be  rnalrained  from  attempting  to 
procure  the  beneflt  of  patterns,  the  ex- 
clusive use  of  which  by  the  numnfac- 
turers  for  the  old  firm  was  a  valuable 
feature  ol  the  business,  even  if  that 
tirm  did  not  have  binding  agreements 
with  the  manufacturers,  since  the  cus- 
tom or  arrangement  by  which  the  mann- 
facturers  reserved  these  patterns  for  the 
trade  of  the  old  firm  was  an  element 
which  entered  into  its  business,  with 
which  the  retiring  partner,  by  his  trans- 
fer of  his  interest  in  the  good  will,  had 
bound  himself  impliedly  not  to  inter- 
fere. 
L.K.A.1918F. 


Pri>£en»lanal  ItnalKeM. 

In  the  earlier  note  on  this  question 
in  19  UR.A.(N.S.)  on  pages  763,  764, 
eases  are  cited  making  a  distinction  as 
to  the  right  of  tlie  vendor  to  resume 
busineas  between  a  sale  of  an  ordinary 
mercantile  business  and  good  will,  and 
the  sale  of  a  professional  business;  as, 
for  examj)le,  that  of  a  dentist  or  phy- 
sician; the  position  being  taken  that  in 
the  latter  case  resumption  of  business 
by  the  vendor  necessarily  impairs  the 
value  of  the  good  will  sold.  This  dis- 
tinction is  reot^piized  and  applied  in 
Brown  v.  Benzinger  (1912)  118  Kd.  29, 
84  Atl.  79,  Ann.  Cas.  1914B,  582,  where 
a  surgeon  chiropodist  sold  the  business 
conducted  by  her,  including  the  good  will 
of  the  business  and  personal  effects,  the 
agreement  being  that  the  vendee  should 
assume  full  charge  of  the  business  on 
a  certain  date,  from  which  time  she  was 
to  treat  all  former  customers  of  the 
vendor  who  had  paid  ax  advance,  and 
was  to  rooeive  instruction  from  the  ven- 
dor. The  court  took  the  position  that 
whether  or  not  the  business  of  a  chirop- 
odist could  be  regarded  strictly  speak- 
ing, as  a  profession,  it  came  within  the 
principles  of  the  rule  above  stated  dis- 
tinguishing between  professions  and  or- 
dinary commercial  business.  And  the 
fact  that  part  of  the  purchase  money 
was  paid  for  tangible  assets  was  held 
not  to  distinguish  the  case  from  others 
where  only  the  practice  and  good  will  of 
the  profeesional  vendor  were  sold. 
Riglit  to  nse  allDllar  name. 

Supplementing  19  L.R.A.(N.S.)  785. 

(Generally  as  to  limitation  of  right  to 
u^e  one's  name  as  a  tradename,  see 
notes  to  Morton  v.  Morton,  1  L.R.A. 
(N.S.)  660;  .fEtna  Mill  &  Elevator  Co. 
V.  Kramer  Mill  Co.  28  L.R.A.(N.S.) 
1)34;  and  WooiJ  v.  Wood,  L.R.A.1916C, 
255. 

It  should  be  observed  that  the  present 
note  does  not  include  cases  dealing  with 
the  right  of  an  individual  to  use  his 
name  as  a  tradename,  eseept  as  that 
question  is  affected  by  the  sale  of  his 
business  and  good  will.  For  this  reason, 
the  note  does  not  cover  such  questions 
as  that  presented  in  Deister  Concentra- 
tor Co.  V.  Deister  Mach.  Co.  (1916)  — 
Ind.  App.  — ,  112  K.  E.  906,  on  rehear- 
ing in  (1916)  —  Ind.  App.  — ,  114  N.  E. 
485,  in  which  it  was  held  that  an  indi- 
vidual by  the  name  of  "Deister,"  after 
selling  his  stock  in  the  "Deister  Concen- 
trator Company,"  was  not  precluded 
from  oi^nizing  the  "Deister  Machine 
Company,"    for   man  ufaotu  ring   mining 
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machinery  for  the  same  general  pTirpoae 
as  that  made  by  the  former  company, 
GO  loiif;  as  such  precautions  were  taken 
as  would  diatinf^iah  to  purchasers  the 
machinery  made  by  the  two  companiea. 

An  ordinary  business  corporation 
whioh  has  become  bankrupt  cannot, 
after  a  sale  of  its  assets,  inclniiin^  ila 
corporate  name  and  good  will,  by  order 
of  court,  interfere  with  the  business 
which  the  purchaser  is  carrying  on 
<ler  the  corporate  name  by  resuming 
business,  after  its  discharge  in  bank- 
rnptcy,  under  Ihe  same  name,  but  will 
be  enjoined  from  so  doing.  S.  F.  Myers 
Co.  V.  Tuttle  (1911)  188  Ted.  532,  The 
court  said  that  it  was  well  settled  that 
an  individaul  cannot  be  prevented  from 
carrying  on  business  in  his  own  name, 
and  that  a  purchase  of  fbe  good  will 
of  a  business  carried  on  in  the  name  of 
nn  individual  will  not,  as  a  general  rule, 
prevent  that  individual  from  carrying 
on  business  in  his  own  name  thereafter; 
but  that  in  such  a  case  the  courts  usual- 
ly require  that  the  later  business  shall 
Ije  carried  on  in  such  a  way  as  not  to 
produce  confusion  with  the  business  the 
good  will  of  which  has  been  sold. 

In  accordance  with  the  doctrine  above 
stated,  it  was  held  in  earlier  proceed- 
ings in  this  case  that  where  the  assets, 
including  the  good  will  and  corporate 
name  of  the  "S.  F.  Myers  Company," 
a  bankrupt  corporation,  were  sold  by 
order  of  court,  and  the  sons  of  S.  F. 
Myers  organised  a  new  corporation,  en- 
titled "S.  F.  Myers  Sons  Company,"  and 
undertook  to  carry  on  at  the  same  place 
a  business  similar  to  that  which  had 
theretofore  been  carried  on  by  the  bank- 
rupt concern,  the  purchaser  was  entitled 
to  an  injunction  to  restrain  Ihe  new  com- 
pany from  soliciting  business  from  the 
old  customers,  and  from  simulating  the 
letter  heads,  billheads,  and  papers  of  the 
former  corporation,  and  further,  it  was 
held  that  the  new  company  should  either 
change  its  name,  so  as  not  to  produce 
confusion,  or  change  its  place  of  doing 
business.  S.  F.  Mvers  Co,  v.  Tuttle 
(IfllO)  183  Ped.  235." 

Although  not  directly  in  point,  as  it 
does  not  appear  that  there  was  a  sale 
by  the  defendant  of  its  business  and 
good  will,  attention  is  called  to  Twin 
City  Brief  Printing  Co.  v.  Review  Pub. 
Co.  (1018)  —  Minn.  — ,  L.R.A.1918D, 
154,  166  N.  W.  413,  in  which  it  was 
held  Ihat  a  corporation  which  had  con- 
sented to  Ihe  use  of  its  name  by  a  part- 
nership in  conducting  a  similar  business 
in  a  nearby  city  should  be  restrained 
from  unfairly  and  wrongfully  interfer- 


ing in  the  nee  of  that  name  by  a  cor- 
poration which  had  sueoeeded  to  the 
rights  of  the  partnership. 

See  also  Fairfield  v.  Lowry,  C.  H. 
Batchelder  &  Co.  v.  Batcbelder.  nnil 
Marshall  Engine  Co.  v.  New  Marshsll 
Engine  Co.  under  "In  general,"  supra: 
and  Brass  &  Iron  Works  Co.  v.  Payne, 
under  "Vendor's  holding  himself  out  as 
successor  of  business  sold,"  infra. 
IsTolnBtarr  aftle. 

Supplementii^  19  L.R.A.(N.S.)  765, 
766. 

Although  it  was  held  that  the  sale  in 
question  by  a  member  of  a  paitnership 
of  the  good  will  of  the  business  was 
voluntary,  attention  is  called  to  the  dis- 
tinction made  in  Von  Bremen  v.  Mac- 
Monnies  (1910)  200  N.  Y.  41,  32  L.E.A. 
(N.S.)  293,  93  N.  E.  186,  21  Ajin.  Gas. 
423,  as  to  the  limiUtion  of  the  right  of 
the  vendor  to  resume  business  between 
eases  where  the  sale  is  voluntary  and 
where  it  ia  involuntary,  as  in  bankruptcy 
or  dissolution  proceedings.  The  conrt 
said:  "The  good  will  which  the  owner 
thereof  parts  with  in  in vt turn,  as  in 
bankruptcy  proceed] nga  or  by  operation 
of  law,  as  in  the  liquidation  of  a  jwrt- 
nership  by  the  lapse  of  time  or  its  ter- 
mination puTsnant  to  the  articles  of  co- 
partnership, is  a  lesser  property  than 
the  good  will  which  is  the  subject  of  a 
voluntary  sale  aud  transfer  by  the  own- 
er for  valuable  consideration.  In  the 
first  class  of  cases  the  former  owner  re- 
mains under  no  legal  obligation  restrict- 
ing competit'tn  on  his  part  in  the 
slightest  degree;  in  the  second  class  of 
cases  the  former  owner,  by  his  voluntary 
act  of  sale,  has  excluded  himself  from 
competing  with  the  purchaser  of  the 
good  will  to  the  extent  of  having  im- 
pliedly agreed  that  he  will  not  solicit 
trade  from  customers  of  the  old  busi- 
ness. To  this  extent  this  good  will  is 
a  more  valuable  property  than  the  good 
will  of  a  business  which  goes  to  a  trus- 
tee in  bankruptcy,  or  a  receiver  or  sur- 
vivor of  a  partnership  in  liquidation. 
The  good  will  whieh  is  the  aubjeet  of 
a  voluntary  sale  is  therefore  a  different 
thing  from  the  good  will  which  the  own- 
er parts  with  perforce  or  under  com- 
pulsion. ,  .  .  The  necessity  for  the 
distinction  which  the  law  thus  makes 
may  readily  be  illustrated.  If  the  sale 
of  the  good  will  upon  the  ordin&ry  dis- 
solution and  liquidation  of  a  partnership 
imported  the  same  obligation  as  that 
which  arises  upon  a  voluntary  sale,  not 
to  solicit  trade  from  customers  of  the 
old   firm,   merchants  who   had   been   in 
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trade  aa  partners  of  nn  desirable  aaao- 
eiatea  woold  constantly  find  themselves, 
by  the  mere  fact  of  the  dissolution  of 
the  firm  tbey  desired  to  leave,  disqaali- 
fied  from  aeehinff  future  buBiness  from 
those  who  might  be  their  most  desirable 
customers.  Sueh  a  restriction  should  be 
imposed  and  is  imposed  only  when  the 
transfer  of  the  good  will  is  a  free,  af- 
firmative act,  and  is  made  under  such 
circumstances  that  it  would  be  had 
faith  on  the  part  of  the  vendor  to  avail 
himself  as  af^ainst  the  vendee,  of  any 
special  knowledge  or  advantage  derived 
by  him  from  the  business  whose  good 
will  he  has  voluntarily  sold." 

The  same  distinction  wa^  recogni^^ed 
in  James  Van  Dyk  Co.  v.  F,  V.  Eeillv 
Co.  (1911)  73  Misc.  87,  130  N.  Y.  Supp. 
755,  in  facts,  however,  not  directly 
within  the  scope  of  the  note,  the  case 
involving  the  rights  of  a  purchaser  at 
bankruptcy  sale  of  the  assets,  incinding 
the  good  will,  of  a  corporation,  as 
against  an  employee  of  the  corporation 
who  organized  a  competing  company  and 
advertised  its  products  under  the  old 
tradename.  It  was  said:  "The  courts 
in  this  state  recognize  a  distinction  in 
the  rights  obtained  by  a  voluntary  con- 
veyance of  the  good  will  of  a  business 
and  those  obtained  by  a  forced  sale,  as 
in  bankruptcy.  There  is,  however,  no 
doubt  that  the  good  will  of  a  busineas 
in  its  narrow  sense  is  transferable  in 
bankruptcy  proceedings.  ...  A 
somewhat  careful  examination  of  the  au- 
thorities would  seem  to  show  that  the 
real  distinction  between  the  rights  trans- 
ferred is  that  a  voluntary  transfer  of 
the  good  will  estops  the  transferrer  from 
intwfering  by  his  own  act  with  the 
value  of  the  good  will  transferred,  while 
in  the  case  of  a  transfer  in  invitum  the 
former  owner  of  the  good  will  may  com- 
pete with  the  transferee  exactly  as  if 
he  were  a  stranger.  As  far  as  third 
parties  are  concerned,  a  transfer  of  the 
good  will  of  a  business  upon  a  forced 
sale  confers  practically  the  same  rights 
as  a  voluntary  transfer." 

That  the  rule  that  the  vendor  of  a 
business,  including  the  good  will,  can- 
not solicit  former  patrons,  does  not 
apply  to  an  involuntary  sale,  as  that 
made  by  a  trustee  to  whom  the  debtor 
assigns  the  business  and  good  wiU  in 
order  to  avoid  bankruptcy  proceedings, 
see  Qreen  &  Sons  v.  Morris,  under  "So- 
licitation of  former  patrons,"  infra. 

See  also  S.  F.  Myers  Co.  v.  Tattle, 
under  "Right  to  nae  similar  name,"  su- 
pra, and  C.  H.  Batchelder  &  Co.  v.  Batch- 
elder,  under  "In  general,"  supra. 
L.R.A.1918F. 


Vaador'a  koldlmg  hlmaelC  snt  aa  uma- 
ofluor  of  bnalneiB  aold. 

Supplementing  19  L.R.A.(N.S.)  7«6. 

The  rule  that  the  vendor  of  the  good 
will  of  the  business  may  not  set  up  a 
rival  business  and  hold  himself  out  to 
the  public  as  the  successor  to  the  busi- 
ness sold  was  applied  in  Brass  &  Iron 
Works  Co.  V.  Payne  (1893)  50  Ohio  St. 
115,  19  L.R.A.  82,  33  N.  W.  88,  where 
a  partner  sold  his  interest  in  the  firm 
business  and  assets  to  his  copartners, 
who,  with  others,  organized  a  corpora- 
tion under  a  different  name  than  the 
firm  name,  and,  the  contract  of  sale 
having  specified  that  the  vendee  should 
have  the  use  of  the  firm  name  for  a  pe- 
riod of  sixty  days,  the  vendor,  after  the 
expiration  of  that  time,  resumed  busi- 
ness at  a  place  three  bloeka  from  the 
old  stand,  under  the  old  firm  name, 
which  consisted  of  his  own  name  with 
"&  Co."  added,  and  in  various  ways  so 
advertised  his  business  as  to  lead  the 
public  to  believe  that  ha  was  continuing 
the  business  of  the  old  firm. 
Balleltatlon  vf  fvxver  partaerB, 

Supplementing   19   L.R.A.(N.&.)    767. 

The  rule  as  stated  in  the  earlier  note 
on  this  question,  that  even  though  the 
vendor  may  engage  in  a  competing  busi- 
ness, he  is  not  entitled  to  solicit  the 
patrons  of  the  old  business  and  endeavor 
to  draw  their  trade  from  the  vendee,  ia 
supported  by  the  following  recent  oases: 
Hilton  v.  HtLTON,  ante,  1174;S.  F.  Myers 
V.  Tuttle  (1910)  183  Fed.  235;  Brown  v. 
Benzing«r  (1912)  118  Hd.  29,  64  Atl.  79, 
Ann.  Caa.  191 4B,  582;  Fairfield  v.  Lowrv 

(1911)  207  Haas.  352,  93  N.  E.  598; 
Snvder  Pasteurized  Milk  Co.  v.  Burton 

(1912)  80  N.  J.  Eq.  186,  83  Afl.  907; 
Von  Bremen  v.  MaeMonnies  (1910)  200 
N.  Y.  41,  32  L.R.A.(N.8.)  203,  93  N.  E. 
186,  21  Ann.  Caa.  423;  Goetz  v.  Ries 
(1907)  123  N.  Y.  Supp.  423;  Katea  v 
Bok  (1910)  141  App.  Div.  925,  126  M. 
Y.  Supp.  606,  modifying  (1910)  139  App. 
Div.  640,  124  N.  Y,  Supp.  297;  Levy 
Overall  Mfg.  Co.  v.  Crown  Overall  Mfg. 
Co.  (1916)  24  Ohio  C.  C.  N,  S.  556, 
modifying  (1914)  16  Ohio  N.  P.  N.  S, 
561;  Sheehan  v.  Rheehan-Hackley  &  Co. 
(1917)  —  Tet  Civ.  App.  — ,  190  S.  W. 
665 ;  Wodehouse  Invigorator  v.  Ideal 
Stock  &  Poultrj-  Co.  (1917)  39  Ont.  L. 
Rep.  302,  25  D.  L,  R.  721  (recognizing 
rule);  Green  &  Sons  v.  Morris  [1914] 
1  Ch.  (Eng.)  562,  82  L.  J.  Ch.  N.  S. 
559,  110  h.  T.  N.  S.  508,  30  Times  L.  B. 
301,  58  Sol.  Jo.  398. 

The  rule  is  also  approved  (obiter)  in 
Fanat  v.  Rohr  (1914)  166  H.  0.  187,  81 
S.  E.  1096, — a  ease  in  which  there  was 
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an  express  ■greement  by  tbe  vendor  not 
to  resume  businese. 

The  rule  was  held  in  Walker  v.  Mot- 
tram  [1881]  L.  R.  19  Ch.  Djv.  355,  51 
L.  J.  Ch.  N.  S.  108,  45  L.  T.  S.  S.  659, 
30  Week.  Rep.  166,  cited  in  the  earlier 
note  on  this  question  in  19  L.R.A.(K.S.) 
on  pp.  766  and  768,  not  to  apply  on  the 
sate  of  a  bueiness  and  good  will  under 
a  commission  in  bankruptcy.  And  on 
the  authority  of  the  Walker  Case,  it 
was  held  in  Green  &  Sons  v.  Uorria 
(Eng.)  supra,  that  the  rule  did  not  ap- 
ply where  the  sale  was  by  a  trustee  for 
the  benefit  of  creditors,  who  required  the 
assignment  of  the  debtor's  property  and 
husinesa,  including  the  good  will,  to 
the  trustee,  as  the  aUernative  of  the 
institution  by  them  of  bankruptcy  pro- 
ceedings against  the  debtor.  Tbe  court 
said:  "There  is  no  question  as  to  the 
general  principle  that  if  a  man  sells 
the  good  will  of  hia  business  to  a  par- 
chaser  and  receives  the  parchase  money 
he  cannot  afterwards  destroy  that  which 
he  has  sold  by  soliciting  hia  old  cus- 
tomers, bnt  that  principle  has  never 
been  extended  to  any  case  except  that  of 
a  sale,  or  of  some  contract  equivalent  to 
a  sale,"  And,  after  referring  to  Walker 
v.  Mottram  (Bnf.)  supra,  tbe  court  ob- 
served: "I  think  that  the  short  answer 
to  this  part  of  the  motion  is  that  it  is 
impossible  to  find  any  rational  distinc- 
tion between  the  case  of  a  man  who  be- 
eomes  a  bankrupt  on  his  own  petition 
and  has  lost  hia  property,  ivbich  has  be- 
come vested  in  hia  trustee  in  bankruptcj', 
and  that  of  a  man  who  brings  about  the 
same  result  by  executing  a  deed  of  as- 
signment of  his  pro)>erty  for  the  )>eneHt 
of  creditors.  The  liquidating  debtor  is 
a  person  who  is  compelled  by  circum- 
stances to  take  certain  steps  in  order 
that  his  property  may  be  dislributed 
among  his  creditors  in  exactly  the  bame 
way  as  a  bankrupt  who  presents  a  peti- 
tion under  the  present  Bankruptcy  Act. 
...  In  one  sense  what  the  debtor  does 
is  volnntary;  in  another  sense  it  is  not 
voluntary  at  all,  as  he  may  have  taken 
the  steps  he  ilid  take  in  order  to  avoid 
other  proceedings  being  taken  by  the 
creditors.  A  man  by  devesting  himself 
of  his  property  under  such  circum- 
stances as  those  in  this  case  does  not 
thereby  constitute  the  relation  of  vendor 
and  purchaser  between  himself  and  tbe 
ultimate  purchaser  of  the  property." 

In  Snvder  Posteuriaed  Milk  Co.  v. 
Burton  (1^12)  80  N.  J.  Eq.  186,  83  Atl 
907,  supra,  although  one  who  sold  a  milk 
business,  together  with  the  good  will, 
was  held  not  precluded  from  engaging 
L.R.A.IS18F. 


in  a  competing  business,  he  wrs  enjoined 
from  soliciting  his  old  customers,  asd 
from  servinj^  those  he  had  obtained  by 
such  solicitation.  And  in  reply  to  the 
argument  that  such  customers  might 
have  returned  of  their  own  accord,  with- 
out solicitation,  the  court  referred  to 
the  principle  that  one,  by  his  own  in- 
equitable conduct,  may  practically  de- 
prive himself  of  what  otherwise  he 
might  rightfully  claim. 

And  it  was  held  in  Von  Bremen  v. 
MacMonnies  (1910)  200  N.  T.  41,  32 
L.R.A.{N.S.)  293,  93  X.  E.  186,  21  Ann. 
Cas.  423,  supra,  that  a  member  of  a  part- 
nership who  voluntarily  conveyed  the 
good  will  of  the  business  for  a  valuable 
consideration  could  not,  upon  establish- 
ing a  collecting  business,  solicit  trade 
from  old  customers  of  the  partnership. 
But  it  was  held  also  that  the  vendor  was 
not  estopped  from  dealing  with  old  cus- 
tomers of  the  partnership  whose  patron- 
age, apart  froiu  that  of  the  general  pub- 
lic, he  did  not  solicit,  nor  with  persons 
mentioned  in  a  trade  list  which  had  been 
compiled  by  the  old  firm  and  abstracted 

Also  in  Goetz  v.  Kies  (1907)  123  N.  Y. 
Supp.  423,  supra,  it  was  held  that  a 
partner  who  had  sold  his  interest  in  the 
firm  business  to  his  copartner,  and  who 
had  engaged  in  a  competing  business, 
would  be  restrained  from  solieitiug  the 
trade  of  customers  of  the  old  Srm,  ns 
this  was  an  interference  with  the  value 
of  the  good  will  which  he  had  sold. 

So,  in  Lew  Overall  Mfg.  Co.  v.  Crown 
Overall  Mfg.' Co.  (1916)  24  Ohio  C.  C.  K. 
S.  556,  supra,  modifving  |19I4)  16  Ohio 
y.  P.  N.  S.  561.  it  was  held  that  a  part- 
ner in  a  manufacturing;  concern  who  sold 
bis  interest  in  the  business  and  the  good 
will  to  his  copartner  should  be  enjoined 
from  soliciting  the  patronage  of  former 
customers  of  the  Arm  and  from  con ' 
tinuing  to  deal  with  former  customers 
whose  business  had  been  secured  by  such 
solicitation,  also  from  using:  printed  mat- 
ter and  patterns  in  imitation  of  those 
used  by  the  tlrni  and  its  successor,  and 
from  improper!_v  using  tbe  knowledge 
acquired  by  him  while  connected  with 
the  partnership  for  the  purpose  of  se- 
curing the  patronage  of  customers  of 
the  old  firm.  The  court  in  this  case  re- 
garded as  obiter  the  statement  in  Brass 
&  Iron  Works  Co.  v.  Pavne  (1893)  50 
Ohio  St.  115,  19  L.R.A,  82,  33  N.  W.  88. 
to  the  eflfect  that  the  vendor  of  a  busi- 
ness and  good  will  may  "solicit  tbe 
patronage  of  old  customers,  both  by  ad 
vertisement  and  by  private  solicitation," 
so  long  as  he  does  not  mislead  customers 
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into  the  belief  that  he  is  carrying  on  the 
business  as  the  wuccesaor  of  the  old 
firm. 

And  it  was  held  in  Sheehan  v.  Shee- 
hun-Haekley  &  Co.  (1917)  —  Tex.  Civ. 
App.  — ,  196  S.  W.  665,  supra,  that  a 
salesman  who,  for  a  number  of  years, 
had  repreeented  various  dealers  and 
manufactureis  in  a  certain  territory,  and 
who  had  transferred  to  a  corporation 
his  agencies,  which  were  exclusive,  to* 
gether  with  the  good  will,  would  be 
enjoined  from  thereafter  soliciting  the 
same  dealers  and  manufacturers  to  can- 
cel the  agency  of  the  assignee  and  the 
latter's  reprea  citation  of  them,  and 
from  doing  anything  to  induce  them  not 
to  do  further  boainess  with  the  assignee, 
.althougji  it  would  be  improper  to  enjoin 


the  Rssiguur  from  representing  such 
dealers  and  manufacturers  and  handling 
their  goods  and  products. 

If  the  vendor  of  a  hasiness  and  good 
will  is  permitted  to  resume  the  business 
in  competition  with  the  vendee,  he  will 
not  be  jjermitted  to  destroy  the  value  of 
the  good  will  sold  by  alluring  and  dis- 
suading, either  in  person  or  by  agents, 
his  former  customers  from  dealing  with 
the  purehaeer,  and  soliciting  them  to 
trade  with  him;  or,  where  a  large  part 
of  the  business  depends  upon  appoint- 
ments made  by  telephone,  by  depriving 
the  vendee  of  the  telephone,  the  number 
of  which  was  well  known  to  the  cus- 
tomers. Brown  v.  Benzinger  (1912)  118 
Md.  2tl,  M  Atl.  79,  Aul  Gas.  WltB, 
582,  supra.  S.  E.  H. 


MISSISSIPPI  supreme:  cocrt. 

EARL  BREWER  et  al. 

-AGXES  BROWXIXG   et  al.,  Appts. 

<115  Miss-  358,  78  So.  267,  519.) 

Appeal  —  law  of  rase  —  oorrectfon  of 
error  in  former  tfeclslon. 

1.  The  court  maj',  on  necond  appeal,  cor- 
rect, an  error  in  the  decision  of  the  former 
appeal  that  a  child  adopted  in  a  foreign 
Htate  W8K  not  entitled  to  inherit  sa  a  child 
under  the  local  law,  if  there  has  been  no 
change  of  conditions  or  situations  which 
will  cause  a  change  in  the  declaion  to  work 
"wrong  and  injustice, 
/'or  other  cases,  tee  Appeal  and  Error,  VIII. 

e.  in  Dig.  ISZ  H.  H. 
Confliel  of  laws  —  forelttn  adoption  ^ 

rlfchtK  conferred. 

■i.  The  reciprocal  right*  of  inheritance 
between  an  adopted  child  and  its  fogter 
parentH.  created  by  the  law  of  the  state  of 
adoption,  will  be  enforced  in  another  state 
where  the  parties  entahliBh  a  domicil,  if 
tliry  are  not  contrary  to  the  laws  or  policy 
of  that  state. 
For  other  oaeei,  see  Conflict  of  Laies,  J.  j, 

is  Dig.  1-52  .V.  «. 

On  suggestion  of  error. 
Appeal  —  power  lo  change  decision  on 
Hecond  appeal. 
3.  tender   constitutional   provisions   vest- 


ing the  judicial  power  in  the  conrts  and 
giving  the  supreme  court  such  jurisdiction 
as  belongs  to  courta  of  appeal,  such  court 
has  power  to  change  ita  decision  on  second 

For  other  casts,  tee  Appeal  and  Error,  VIII. 

e,  in  Dig.  3-53  _V.  S. 
Same  —  res  Jadlcats. 

4.  The  principle  of  res  judicata  does  not 
prevent  an  appellate  court  from  changing 
its  ruling  on  a  second  appeal,  although  for- 
mer judges  have  adhered  to  the  rule  of  the 
law  of  the  ease. 
For  other  cases,  tee  Appeal  and  Error,  Till. 

e,  in  Dig.  1-52  S.  8. 

{Smith,  Cli.  J.,  and  Sj-kcs,  J.,  dissent.) 
(July  2,   1B17.) 

APPEAL  hy  defendants  from  a  decree  o( 
the  Chancery  Court  tor  Sunflower  Coun- 
ty in  favor  of  complainants  in  a  suit  for  the 
partition  of  certain  lands.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  A.  Scott,  Flowers,  Brown, 
CImtnbcrs.  &  Cooper,  and  J.  B.  Harris, 
for  appellant: 

Questions  which  have  been  decided  on  ap- 
peal, if  manifestly  erroneous  or  unjust,  will 
not  control  the  court  on  a  snbsequent  ap- 

H.  B.  Claflin  Co.  v.  Davis,  48  La.  Ann. 
1223,  20  So.  731;  Chambers  v.  Smith.  30 
Mo.  150;   United  States  v.  Elliot,  12  Utah, 

Note.  —  The  right  of  a  child  adopted  in  i  its  earlier  decisioQ  to  the  contrary  was 
another  state  to  take  under  the  local  i  pressed  npoti  it  as  the  law  of  the  case,  it 
Statute  of  Descent  or  DiBtrihutiim  is  is  interesting  to  observe  that  the  Alabama 
treated  in  the  notes  to  Brown  v.  Finlcy,  supreme  court,  in  Brown  v.  Finlev,  21 
21  h.R.A. (N.S.I  870:  Finley  v.  Brown,  25  |  L.R.A.(y.8.l  670,  declined  to  depsrt  from 
L.R.A.(KA)  1285,  and  Anderson  v.  French,  !  iha  earlier  drcUionn  in  the  state,  refusing 
L.R.A.lSie.^,  666.  In  view  of  the  Misii- 1  to  recognize  a  foreign  adopti«Hi,  t^>on  the 
issippi  court's  change  of  position  on  this  i  ground  that  it  had  establiahed  a  rule  of 
point  by  recognizing  and  giving  effect  to  property, 
the  foreign  adoption,  notwithstanding  that  I 
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119,  41  P«c.  720;  Hastings  ».  Fojcworthy, 
45  Neb.  e»7,  34  L.R.A.  321,  63  N.  W.  955; 
Messenger  v.  Anderson,  225  U.  S.  444,  6fl 
L.  ed.  1152,  32  bup.  Ct.  Rep.  T39;  Higgins 
T.  Eaton,  188  Fed,  938,  4  C.  J.  109B,  3  78; 
Maxwell  v.  Uaikleroa^l,  77  Miss.  456,  27 
Ho.  9B0;  2  R.  C.  L.  gg  187,  IBS,  pp.  225, 
226;  Missouri,  K.  4,  T.  R.  Co.  v.  Merrill, 
65  Kan.  436,  59  L.R.A.  711,  93  Am.  St.  Rep. 
287,  70  Pac  358,  12  Am.  Kpg.  Rep.  275; 
Henry  v.  Atchison,  T.  &.  S.  F.  K.  Co.  83 
Kan.  104,  28  UR.A.  (N.S.)  1088,  lOB  Pac. 
IOCS. 

A  judgment,  to  be  Hucceasfully  lued  to 
support  a  plea  of  estoppel  or  of  res  judicata, 
must  be  of  Bueh  character  aa  to  bind  all  tiie 
parties  to  it  as  to  the  issue  claimed  to 
have  been  flnallj  settled. 

Pfeffer  V.  King,  171  N.  Y.  668,  64  N.  E. 
1125;  Allred  v.  Smith,  135  N.  C.  443.  65 
L.R.A.  024,  47  S.  E.  597 ;  Buford  v.  Adair, 
43  W.  Va.  211,  64  Am.  St.  Rep,  854,  27  S. 
1-:.  260;  Davis  v.  Chamberlain,  51  Or.  304^ 
98  Pac  154;  Myers  v.  Johnson  County,  14 
Iowa,  47;  Atchison,  T.  S.  F.  R.  Co.  v. 
■IcfTcrson  County,  12  Kan.  127;  McDonald  t. 
flregory,  41  Iowa,  813;  Goodnow  t.  Litch- 
field, 63  Iowa,  275,  IQ  N.  W.  226;  Iowa 
Homestead  Co.  v.  Tiee  Moines  Nav.  ft  R. 
Co.  63  Iowa,  285,  19  N.  W.  231;  Bell  v. 
Hoagland,  16  Mo.  260;  Chandler's  Appeal, 
100  Pa.  2S2;  Bigelow,  Estoppel,  6th  ed.  p. 
127;  Herman,  Estoppel  &  Res  Judicata,  pp. 
14,  242,  483,  834,  848,  850,  1011. 

The  status  or  condition  of  a  person,  the 
relation  in  which  he  stands  to  another  per- 
son and  by  which  he  is  qualified  or  made 
capable  to  take  certain  rights  in  that  other's 
property,  is  fixed  by  the  law  of  the  domicil ; 
and  this  status  and  capacity  are  to  be 
recognized  and  upheld  in  every  other  state, 
as  tax  as  they  are  not  inconsistent  with 
its  own  laws  and  policy. 

Robs  t.  Roes,  120  Mass.  243,  37  Am.  Rep. 
321 ;  Van  Mntre  v.  Sankey.  148  III.  536,  23 
L.R^  66S,  3B  Am.  St.  Rep.  196,  36  N.  E. 
628;  Re  Williams,  102  Cal.  70,  41  Am.  St. 
Rep.  163,  36  Pat:.  407;  Gray  v.  Holmes,  57 
Kan.  217,  33  L.E,A,  207,  45  Pac.  596; 
Caldwell's  Succession,  114  La.  195,  lOB  Am. 
St.  Rep.  341,  3B  So.  140. 

Messrs.  D.  H.  Qnlnn,  S.  F.  Dane,  and 
4.  Holmes  Baker  for  appellees. 

Ettirldge,  J.,  delivered  the  (pinion  of  the 

On  the  IStli  day  of  July,  1901,  Church 
TV'.  Rule  and  his  wife  Lula  A.  Rule,  who 
were  then  living  and  having  their  domicil 
in  Sunflower  county,  Mississippi,  and  then 
being  without  children,  and  being  in  the 
state  of  Kentucky,  presumably  on  a  visit 
there,  on  said  date  signed  what  is  called 
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the  record  "articles  of  ad<9tioo."  This- 
adoption  was  signed  jointly  by  Church  V>'. 
Rule  and  his  wife  on  the  one  part,  and  tike 
Iiouisville  Baptist  Orphans'  Home,  by  it« 
president,  tm  the  other  part,  by  which 
Church  W.  Rule  and  his  wife  Lula  A.  Rule 
said  to  have  adopted  a  child,  then  about 
three  years  of  age,  and  an  inmate  of  said 
institution,  named  Lula  May  Browning. 
By  said  adoption  the  said  Rule  and  wife- 
obligated  themselves  to  adopt  the  said  in- 
fant Lula  May  Browning,  "and  do  h«reby 
adopt  said  Lula  May  Browning,  and  coven- 
ant with  said  Louisville  Baptist  Orphans' 
Home  that  aidd  Lola  May  Browning  shall 
tear  from  this  tim»  forward  the  same  legal 
relation  to  them  as  if  she  had  been  born 
unto  them,  and  were  their  child,  especially 
to  such  property  as  would  descend  to 
were  she  their  child."  After  signing^ 
]  articles  of  adoption,  Church  W.  Rvi\e 
and  his  wife  took  the  said  infant  to  their 
home  in  Sunflower  county,  Mississippi,  and 
there  it  occupied  the  relation  of  child  to 
them,  and  was  treated  by  theni  as  their 
child,  up  to  the  time  of  their  deaths,  re- 
spectively. 

It  appears  that  the  Louisville  Baptist 
Orphans'  Home  was  chartered  and  incor- 
porated by  an  act  of  the  general  assembly 
of  Kentucky,  approved  January  28,  1870 
(Laws  1869-70,  chap.  187),  and  amended 
by  an  act  approved  January  31,  1880  (I^ws 
1879-80,  chap.  108),  and  that  by  virtue  of 
its  charter  it  was  invested  with  all  the 
rights  of  parents  and  natural  guardians  of 
any  child  committed  to  its  care,  and  that  it 
was  also  empowered  to  permit  any  suitable 
persons  to  adopt  any  child  in  its  custody  and 
control,  as  their  own  child,  upon  proper 
covenants  in  writing  being  executed  by 
such  persMis  and  its  president,  and  ac- 
knowledged by  such  persons  and  its  presi- 
dent, and  acknowledged  or  proren  in  the 
clerk's  office  of  Jefferson  county,  Kentucky, 
as  deeds  may  be,  and  by  the  amendment  of 
189Q  to  this  charter  it  was  provided  that 
by  the  articles  of  adoption,  nlien  executed 
and  recorded,  "such  child  shall  become  the 
heir  at  law  of  such  person  so  adopting  him 
or  her,  and  be  as  capable  of  inheriting  as- 
though  he  or  she  were  the  child  of  said  per- 
son," etc  It  appears  also  that  the  supreme 
court  of  Kentucky  has  held  this  act  of  in- 
corporation constitutional,  and  that  when 
this  contract  was  executed  it  amounted  there- 
to a  complete  adoption,  and  aulhori7.ed  the 
child  adopted  to  inherit  as  if  it  were  the 
natural  child  of  its  parents. 

On  August  9,  1898,  Mrs.  M.  J.  Rule,  the 
mother  of  Churt*  W.  Rule,  died  in  Sunflow- 
er county,  Misnisulppi,  leaving  a  consider- 
able body  of  land,  which  descended  upon  her 
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death  to  liei  chUdres,  one  of  whoui  was 
Churcli  \V.  Rule,  C*urch  W,  Rule  died 
February  7.  1903)  (paving  liia  ulFe  and  tin 
adopted  child  Lula  Haj  Browniug,  but  iii 
«btldrcii  bom  to  himBelf  and  wifa.  In  1003 
there  wac  a  suit  filed  in  the  choui.'ery  cuurt 
«»  SunAower  county  for  a  partition  of  tha 
lands  left  by  Mre.  Mary  J.  Rulu,  mother 
«f  Churdi  W.  Eule,  among  tlie  heiia  then 
surviving,  aod  the  widow  of  Church 
Itule  and  Lula  May  Browning  Bule  wi 
made  parties.  In  this  suit  in  the  chancery 
court  the  bill  of  complaint  filed  contai 
the  foll<>n*ing  provision  with  reference  to  the 
position  or  status  of  Lula  May  Browning 
Rule,  to  wit;  "The  said  minor  Lula  Ma: 
Browning  Rule  was  never  adopted  by  on; 
proceedings  in  court  according  to  the  lawi 
of  the  state  of  Miasusippi,  but  Baid  Church 
W.  Rule  and  his  wife  Lula  A.  Rule  made 
their  certain  contract  in  writing  with 
Louisville  Baptist  Orphans'  Hume,  bearing 
date  of  15tU  of  July,  IBOl,  executed  ' 
triplicate  and  signed  by  the  said  Church 
W.  Rule  and  Lula  A.  Rule  and  the 
I^uiaville  Baptist  Orphans'  Uome.  B.v  said 
contract  it  was  agreed  that  the  said  Churcli 
\V.  Rule  and  his  wife  Lula  A.  Rule  should 
adopt,  and  they  did  thereby  adopt,  said 
minor,  whose  name  at  that  time  was  Lula 
May  Browning,  and  that  the  said  Lula  May 
Browning  should,  from  that  time  forth,  bear 
the  same  relation  to  the  said  Church  W. 
Rule  and  his  wife  Lula  A.  Rule  as  if  she 
had  been  born  unto  tliem  and  were  their 
(-hi Id,  especially  as  to  such  property  as 
would  descend  to  her  if  she  were  their 
child.  Complftiuanta  file  herewith  a  copy 
of  this  contract  as  a  part  of  this  bill,  and 
mark  the  same  'Exhibit  A.'  Complainants 
allege  that  from  tliat  time  up  to  the  time 
of  the  death  of  thp  said  Church  W.  Rule 
the  said  Church  W.  Rule  and  his  said  wife 
have  had  the  care,  custody,  and  control  of 
the  said  minor,  and  the  said  child  is  now 
in  the  care  and  custody  of  said  Lula  A. 
Rule.  Your  complainants  advise  that  by 
said  articles  of  adaption,  although  there 
have  been  no  proceedings  in  the  court,  the 
said  child  is  entitled  to  have  a  child's  part 
in  the  said  estate  of  Church  W.  Rule,  but 
complainant  Lula  A.  Rule  submits  this 
question  for  decision  of  this  court:  "Tlie 
said  Lula  A.  Rule  is  now  the  legally  ap- 
pointed guardian  of  the  said  Lula  May 
Browning  Rule.  .  .  .  It  i^  asked  that 
your  honor  may  adjudicate  whether  Uie 
minor  Lula  May  Browning  has  an  interest 
in  the  said  estate.'  This  bill  of  complaint 
being  filed  by  Lula  A.  Rule  and  others  in 
cause  Xo.  1100  of  the  chancery  court  docket 
of  Sunflower  county,  Mississippi." 

The  prayer  of  the  bill,  among  other  things. 


asks  that  "your  honor  may  adjudicate 
whether  the  said  Lula  May  Browning  Ruls' 
has  an  interest  in  the  said  estate."  A 
guardian  ad  litem  was  appointed  for  the 
minors  in  the  suit,  including  Lula  May 
Browning  Rule,  and  the  answers  of  tho 
guardian  ad  litem  submitting  the  interests 
of  the  minors  to  the  protection  of  the  court 
and  praying  that  the  allegations  of  the  bill 
be  required  to  be  substantiated  by  strictly 
legal  proof.  The  chancellor  rendered  a: 
written  opinion  in  which  he  held  that  Lula 
May  Rule  was  in  tact  adopted  by  Church' 
W.  Rule  and  his  wife,  and  as  auch  adopted 
child  inherited  one  half  of  the  cstnle  and 
lands  in  Mississippi  of  Church  W.  Rule, 
and  in  the  decree  of  partition  set  apart  one 
of  the  four  shares  to  Lula  A.  Rule  and  her 
adopted  child  Lula  3Iay  Rule,  and  from 
this  decree  there  was  no  appeal  prosecuted, 
and  the  right  to  an  appeal  has  long  since 
been  barred  by  the  Statute  of  Limitations' 
After  this  decree,  and  on  the  29tli  day  of 
November,  11105,  the  infant  Lula  May 
Browning  Rule  died.  Mrs.  Lula  A.  Rule,  after 
Uie  diath  of  Church  W.  Rule,  married  one 
J.  B.  Fisher,  and  after  such  marriage  Lula 
A.  Rule  Fisher,  formerly  the  wife  of  Churcb 
TT.  Rule  died,  leaving  her  husband  J.  B, 
Fisher,  who  was  one  of  the  parties  to  ttier 
former  appeal  in  this  cause,  but  who,  uBce 
said  appeal,  has  disposed  of  his  Interest  and 
claims  to  other  appellants  in  this  case. 
Subsequent  to  the  death  of  Lula  A.  Kule 
Fisher,  the  brothers  and  sisters  by  natural 
blood  of  Lula  May  Browning  Rnle  filed  thefr 
bill  in  the  chancery  court,  praying  for  a 
partition  of  the  lands  set  apart  to  Lnla 
A.  Rule  and  Lula  May  Browning  Rule,  by 
the  cause  No.  1100,  jointly  to  be  divided 
between  the  brothers  and  sisters  of  Lula 
May  Browning  Rule  by  the  blood,  and  the 
appellants  are  original  defendants  in  sni(t 
suil.  This  bill  for  a  partition  came  on 
for  lieartng  in  the  chancery  court  of  Sun- 
fiower  county,  Mississippi,  and  the  chancel- 
lor adjudged  that  the  brothers  and  .^ialxrit 
of  the  blood  of  Lula  May  Browning  Role 
would  inherit  her  interest  in  the  said  lands 
to  the  excluaion  of  Lula  A.  Rule  Fisher  and 
her  heirs,  and  ordered  a  partition  of  tho 
said  pr<^erty  in  accordance  with  the  prayer 
of  the  bill,  from  which  order  an  inteilocn- 
tory  appeal  was  allowed  to  this  court,  and 
was  deeided  by  this  court  in  the  ease  of 
Fisher  v.  Browning,  107  Miss.  729,  66  So. 
132,  Ann.  Cas.  1917C,  466,  in  which 
opinion  this  court,  as  then  constituted, 
adjudged  that  tlie  decree  of  the  chan- 
cellor in  cause  No.  1100  in  Sunflower 
county  adjudicated  that  Lula  May  Brown- 
ing Rule  inherited  one  half  of  the  estate  of 
Church  W.  Rule,  and  that  said  judgment 
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tuii'tituted  tea  judicttta,  but  decided  that 
the  chancellor  was  wrong  in  Iiolding  {n  that 
causi.'  that  Lula  Itlay  Browning  Itule  was 
entitled  to  inherit  from  Churcli  W.  Rule 
lis  to  iHnda  undeL-  the  laws  ot  the  state  of 
Jliasinsippi,  and  that  the  public  policy  of 
Mi^Jiisfiippi  with  rpferonce  to  inhcritauce 
of  laods  would  be  violated  bj  adoption  of  a 
rule  of  com  it}-  as  applied  to  adopted  chil- 
dren in  Kentucky,  permitting  them  to  in- 
herit as  heira  under  the  laws  of  this  state. 
They  also  held  that  the  property  allotted 
to  the  said  Lulu  ^lay  Browning  Rule  ahould 
go  to  the  sisters  and  bi-other.s  of  the  blood 
to  the  exclusion  of  the  adopting  parent, 
^trs.  Lulu  A.  Rule  Fisher,  and  her  heirs. 
The  cause  whh  remanded  for  further  pro- 
ceedingB.  and  partition  was  made  in  ac- 
rordance  witli  the  former  decree  reported 
to  the  court  and  confirmed,  and  final  appeal 
U  prosecuted  here  from  that  decree. 

Several  queations  are  presented  now  for 
consideration,  among  which  the  following 
may  be  stated:  Is  the  opinion  of  this  court 
on  the  former  appeal  conclusive  on  the  court 
now,  under  the  doctrine  of  the  law  of  the 
■oase!  Second.  If  not,  was  Lula  May  Brown- 
ing entitled  to  inherit  from  the  adopted  par- 
■ents.  Church  W.  Rule  and  Lula  A.  Rule  I 
Tliird.  If  she  waa,  would  the  property 
inherited  at  the  time  of  her  death  go  to  the 
brothers  and  sisters  of  the  blood,  or  would 
it  go  to  the  adopted  mother  and  her  heirs 
to  the  exclusion  of  the  sisters  and  brothers 
of  the  blood  1 

As  to  the  first  ground,  whether  or  not  tJie 
former  decision  of  this  court  constitutes  the 
law  of  the  case,  in  such  sense  as  this  court 
on  tliJG  appeal  ia  bound  to  follow  it,  it  is 
not  free  from  difficulty,  because  ot  the  well- 
recognized  rule  that  the  court,  ordinarily, 
after  having  laid  down  principles  governing 
a  case  on  one  appeal,  will  not  review  its 
Imldinga  on  a  subsequent  appeal,  but  will 
ordinarily  adhere  to  Us  former  decision  and 
not  inquire  into  its  correctness.  We  do 
not  think,  however,  that  this  rule  is  so 
Axed  and  binding  upon  the  court  that  it 
may  not  depart  from  its  former  decision 
on  a  subsequent  appeal  if  the  former  de- 
cision,  in  ita  judgment,  after  mature  con- 
sideration, is  erroneous  and  wrongful  and 
^vuuld  lead  to  unjust  results.  Where  the 
facts  are  the  same,  and  where  there  has  been 
no  change  of  conditions  or  situations  as  that 
a  change  of  decision  would  work  wrong 
and  injustice,  the  court  may,  on  the  subse- 
quent appeal,  correct  its  former  decision 
whare  it  is  mauifestly  wrong.  In  the  pres- 
ent ease,  there  is  no  such  change  of  con- 
dition as  would  inflict  any  hardship  upon 
any  party  or  person,  and  we  are  satisfied 
that  the  court  reached  the  wrong  conclusion 
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in  ita  former  opinion.  This  oourf  tias,  on 
I  more  than  one  occasion,  departed  from  its 
first  announcement  on  subHequent  appeal  of 
tlie  same  case,  where  there  had  been  no 
change  of  conditions,  or  accrual  of  other 
rights  that  would  be  harmed  or  prejudiced 
by  the  other  decision.  In  Maxwell  v.  Harkle- 
road,  77  Miss.  45S,  27  So.  990,  this  court 
said:  "It  is  further,  in  justice  to  the  learned 
chancellor  below,  to  be  said  that  the  decree 
rendered  by  htm  was  induced  by  the  opinion 
(formerly  delivered  hy  the  writer  hereof) 
of  this  court.  It  is  not  a  duty  merely,  but 
a  pleaKUre,  to  correct  error  at  the  earliest 
possilile  moment,  and  we  are  glad  of  the 
opporUmity  to  do  this  in  this  case,  while 
it  is  still  pending  undetermined." 

See  also  2  R.  C.  L.  p.  226,  g  188,  where 
it  is  said:  "The  better  rule,  and  that  more 
in  accord  with  justice,  however,  is  that, 
though  ordinarily  a  question  considered 
and  determined  on  the  first  appeal  is 
deemed  to  be  settled  and  not  open  to  re- 
examination on  a  second  appeal,  it  is  not  an 
inflexible  rule,  and  if  the  prior  decision  is 
palpably  erroneous,  it  is  competent  for  the 
court  to  correct  it  on  the   second  appeal." 

See  also  Missonri,  K.  &.  T.  K.  Co.  v.  Mer- 
rill, 65  Kan.  4.'(e,  59  L.R.A.  711,  93  Am.  St. 
Rep.  287,  70  Pat.  358,  12  Am.  Neg.  Rep. 
275,  where  Justice  Smith,  speaking  for  the 
court,  says:  "Counsel  for  defendant  in  er- 
ror .  .  .  insist  tlLat  the  former  de- 
cision must  govern  on  the  second  appeaL 
This  would  come  to  us  with  more  force  if 
we  were  not  now  considering  the  same  rase 
with  the  same  partio-i  before  the  court. 
If  an  erroneous  decision  has  been  made,  it 
ought  to  be  corrected  speedily,  especially 
when  it  can  be  done  before  the  litigation 
in  which  the  error  has  been  committed  has 
terminated  finally." 

See  also  Ellison  v.  Georgia,  R.  ft  Bkg. 
Co.  87  Ga.  691,  13  S.  E.  801),  14  Am.  Neg. 
Cas,  187  (where  Bleckley,  Ch.  J.,  says:  "The 
only  treatment  for  a  great  and  glaring  error 
afTecting  the  current  administration  of  jus- 
tice in.  all  courts  of  original  jurisdiction  is 
to  correct  It  When  an  error  of  this  magni- 
tude, and  which  moves  in  so  wide  an  orbit, 
competes  with  truth  in  the  struggle  for 
existence,  the  maxim  for  a  supreme  court. 
supreme  In  the  majesty  of  duty  h«  well  as 
in  the  majesty  of  power,  is  not  Stare  de- 
cisis, but  Fiat  justitia,  mat  etelum  (Let 
right  he  done,  though  the  heavens  should 
fall)");  Messinger  v.  Anderson,  225  U.  S. 
438,  56  L.  ed.  11.12,  32  Sup.  Ct.  Rep.  740. 
(where  the  Supreme  Court  of  the  United 
States  said:  "In  the  absence  of  statute,  the 
phrase  law  of  the  caae,  as  applied  to  the 
effect  of  previous  orders  on  the  later  action 
I  of  the  court,  rendering  them  In  Ibe  Bam» 
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case,  merelj  expreiKa  the  practice  at  courts 
generally  to  refuse  to  reopen  what  has  leen 
decided,  not  a  limit  lo  their  power")  ;  King 
V.  WvBt  Virginia,  210  U.  S.  101,  54  L.  ed. 
401,  30  Sup.  Ct.  Rep.  2-25;  Riiinington  v. 
Central  P.  R.  Co.  198  U.  S.  100,  49  L.  ed. 
flC3,  25  Sup.  Ct  Rep.  577. 

The  opinion  of  Cook,  J.,  in  Johnson  v. 
Succeus  Brick  Machinery  Co.  104  Miss.  217, 
61  So.  178,  62  So.  4,  is  pressed  on  us  us 
being  conclusive  on  its,  on  the  law  of  the 
case  as  applied  to  this  appeal.  We  think 
the  Ia.n<|uaj;e  U9ed  In  that  opinion  as  to  the 
binding  effect  of  a  decision  on  first  appeal 
is  too  broad.  We  do  not  approve  of  tlial 
portion  of  the  opinion  which  states:  "If 
the  decision  of  the  court  upon  the  original 
appeal  was  made  upon  a  record  which,  in  alt 
substantial  particulars,  was  the  same  aa 
now  h<'fore  use,  we  must  decide  now  as  we 
decided  then,  however  wrong  we  may  be- 
lieve the  court  was  in  the  flrat  instance. 
This  is  the  law,  and  we  do  not  question 
its  wisdom;  nor  do  we  wish  to  evade  rules 
in  order  to  right  a  real  or  imaginary 
wrong," 

We  think  courts  are  created  and  main- 
tained and  sworn  to  administer  justice,  and 
not  to  adhere  striclly  to  arbitrary  rules. 
When  a  rule  of  decision  defeats  justice  or 
seriously  impairs  it,  it  should  he  departed 
from  raUier  than  followed.  Rulea  are  made 
to  secure  justice,  not  defeat  it.  We  think 
the  nile  of  "the  law  of  the  case"  is  a  good 
rule  of  practice,  and  should  be  followed,  ex- 
cept in  rare  cjises  where  the  decision  Is 
manifestly  and  palpably  crroneoua.  and  to 
follow  it  would  result  in  grave  injustice 
being  done. 

The  decree  of  the  chancellor  in  cause  1100, 
being  rea  judicata,  established  the  status ' 
of  adoption  between  parent  and  child  under 
the  laWB  of  Kentucky',  and  it  wax  by  virtue 
of  this  atatuB  eo  est&blished  by  our  state 
court  that  the  child  took  tlie  one-half  inter- 
est in  the  property  of  the  deceased  adoptive 
father ;  and  by  virtue  of  the  sami'  status  tba 
adoptive  wcither  took  the  child's  interest 
in  the  property  at  its  death.  If  the  ad- 
judication of  the  status  by  the  chancellor 
in  cause  HDD  is  res  judicata,  aa  held  by 
Justice  Owens  in  the  former  decision  of  this 
court,  then  such  status  should  not  he  fol- 
lowed in  part  and  ignored  in  part.  The 
relation  and  status  established  ahould  be 
observed  throughout  with  reference  to  the 
descent  of   the   property   involved. 

As  to  the  iiecond  proposition  as  to  whether 
or  not  Liila  May  Browning  Rule,  the  adopted 
child,  was  entitled,  under  the  facts  stated,  to 
inherit  from  the  adoptive  parent  Church  \V. 
Rule,  the  former  opinion  held  that  to  per- 
mit such  inheritance  would  violate  the  pub- 
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lie  policy  of  this  state,  and  while  under 
the  law  of  Kentucky  the  adoption  bad  tlie 
elTect  of  conferring  upon  the  adopted  child 
full  capacity  to  inherit  lands  or  personal 
property  in  Kentucky  as  a  natural  child, 
atill  it  W'as  contrary  to  the  public  policy 
of  Mississippi  for  such  child  to  inherit 
lands  in  Mississippi,  and  that  the  rule  of 
comity  would  not  require  the  state  to 
adopt  the  Kentucky  law  upon  tliat  subject, 
01  recognize  the  status  of  parent  and  child 
created  under  the  laws  of  Kentucky  by 
reason  of  the  adoption.  The  court  on  this 
subject  saya:  "We  recognize  that  the  weight 
of  authority  and  trend  of  modern  decisions 
is  to  the  elTect  that  every  other  state  will 
recognize  the  status  of  the  state  creating 
it,  and  will  give  effect  to  it  just  as  if  that 
status  were  created  under  the  law  of  the 
state  where  it  is  invoked,  but  provided  al- 
ways that  the  status  and  the  righta  Sowing 
from  it  are  created  by  laws  of  the  state 
which  are  in  harmony  and  consistent  with 
the  laws  and  public  policy  of  the  state 
where  it  is  invoked,  and  that  therefore 
Mississippi  will  recognize  the  status  of  the 
child,  created  in  Kentucky,  as  the  adopted 
child  of  Church  W.  Rule,  and  will  enforce 
all  the  rights  of  the  child  in  that  situation 
here,  provided  the  rights  flowing  from  that 
adoption  in  Kentucky  and  the  laws  of  tliat 
state  on  the  subject  are  not  inconsistent 
with  or  opposed  to  the  laws  or  public  policy 
of  this  state  on  the  same  subject  .  .  - 
^^'e  do  not  believe,  however,  that  this  child 
was  capacitated  by  the  adoption  in  Ken- 
tucky to  inherit  lands  in  Mississippi,  be- 
cause the  laws  of  Kentucky  are  inconsistent 
with  and  antagonistic  to  our  Constitution 
and  laws  on  the  same  subject,  and  to  the 
public  policy  of  Mississippi  on  that  subject, 
as  such  public  policy  is  found  in  our  stat- 
utes and  Constitution,  and  for  that  reason 
we  do  not  believe  that  Mississippi  is  bound 
to  recognize  this  adoption  by  contract,  as 
it  was  made  in  Kentucky,  to  be  valid  and 
binding  In  Afississippi  as  to  confer  upon 
the  child  the  capacity  to  inherit  lands  in 
Mississippi."  [107  Miss.  736,  66  So.  132. 
Ann-  Cas.  1917C,  406.] 

If  we  understand  the  opinion  in  the 
former  case,  it  holds  that  it  would  be  in- 
consistent with  the  laws  and  Constitution 
of  Mississippi  for  an  adopted  child  to  in- 
herit lands  under  the  statutes  of  MisRiK- 
sippi.  The  court  seems  to  have  been  of 
the  opinion  that  it  was  not  possible  for  an 
adopted  child,  adopted  under  tlie  laws  of 
Mississippi,  to  inherit  as  an  heir  of  the 
adopting  parent.  We  are  at  loss  to  under- 
stand how  the  court  reached  this  conclu- 
sion, in  view  of  the  previous  decision  of 
Adams   V.   Adams,    102   Miss.   259,   59    So. 
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S4,  Ann.  Chb.  19I4D,  235,  v^here  this  court , 
held  that,  nhere  a  petition  wae  filed  under 
tlie  CihIc  pertaining  to  the  adoption  of 
children,  seeking  tlie  adoption  of  a  minor, 
and  A  decree  was  entered  providing  that  the 
custody  of  the  minor  be  awarded  to  the 
adopting  father,  and  that  he  be  clothed 
with  all  the  rights  and  bound  b;  all  the  obli- 
gations vith  reference  to  said  child  as  that 
of  a  parent,  and  that  said  child  be  clothed  ' 
nith  all  the  rights  and  twund  bj  all  the 
obligations  with  reference  to  the  adopting 
father  and  his  estate,  real  and  personal, 
at  his  death,  as  that  of  a  daughter,  and 
that  the  name  of  the  child  be  changed  to 
that  of  the  adopting  father,  holding  that 
such  a  decree  under  our  laws  creates  a 
relationehip  of  heir  on  tlie  part  of  the 
adopted  daughter.  It  la,  therefore,  not  con- 
trary to  the  Constitution,  laws,  and  public 
potiey  of  Mississippi  for  a  person  to  adopt 
a  child  so  as  to  make  it  an  heir  and  capable 
of  inheriting  both  real  and  personal  proper- 
ty. 

In  the  case  of  Finley  t.  Brown,  122  Tenn. 
316,  25  L.R.A.(N.S.)  1286,  123  S.  W.  359, 
the  Tennessee  court,  in  an  able  opinion, 
holds  that  a  child  adopted  in  one  state 
under  the  law  of  comity  has  a  right  to 
inherit  real  estate  situated  in  another  state, 
even  as  to  lands.  In  the  report  of  the 
L.R.A.  there  is  a  case  note  in  which  the 
learned  editor  of  this  series  says:  "As  in- 
dicated in  those  notes,  the  decision  of  the 

,  ,  .  court  in  Finley  v.  Bromi,  giving 
f'lTeet  to  the  foreign  adoption  for  the  pur- 
poses of  inhcritin);  real  estnte  in  Tennessee, 
is  sustained  by  the  weight  of  authority  in 
this  country." 

See  nlsci  as  supporting  this  doctrine,  17 
L.R.A.  435;  6B  L.R.A.  188;  8  L.R.A.  747;  8 
L.R.A.(N.S.)  117;  19  L.R.A.  aol;  20  L.R.A. 
109:  21  L.R.A.  380.  483;  23  L.R.A.  196, 
665;  27  L.R.A.  791;  30  L.R.A.  263;  33 
L.R.A,  207;  34  L.R.A.  500;  Humphreys  v, 
Davia,  IDO  Ind.  309,  50  Am.  Rep.  788. 

In  our  view  it  would  be  unjust  to  both 
parent  and  child  under  the  adoption,  made 
such  by  the  law  of  one  state  in  which  they 
are  given  full  right  of  parent  and  child,  to 
hold  that  the  mere  fact  of  moving  to  an- 
other state  would  upset  and  unsettle  this 
relationship.  It  is  of  the  utmost  impor- 
tance that  the  status  of  this  character  should 
be  maintained,  so  far  as  it  is  possible  to  do 
it  without  doing  violence  to  the  laws  and 
institutions  of  the  state  wliercin  the  pnrtie)' 
have  moved.  It  was  undoubtedly  the  inten- 
tion of  Church  W.  Rule  and  his  wife,  in 
adopting  this  child,  to  give  the  child  all  of 
the  rights  of  a  natural  child,  and  this  in- 
tention should  be  carried  out  to  the  fullest 
(■?[tent  permitted  by  the  laws  of  this  state. 
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Under  the  Kentucky  law  the  adopted  child 
(adopted  in  the  manner  this  one  was), 
inherits  from  the  adopting  parent  aa  a 
natural  child,  and  Is  for  all  legal  intents 
and  purposes  the  real  childof  the  adopting; 
parent,  and  under  the  laws  of  that  ste.le 
the  adopting  parents  are  the  heirs  of  the 
adopted  child,  in  the  case  of  the  death  of 
the  child  without  issue,  and  inherit  from 
the  child  all  property  which  it  had  derived 
from  the  adopting  parents  or  either  of  them. 
According  to  the  construction  of  courta  oi 
Kentucky,  the  identical  contract  here  in- 
volved created  the  legal  status  of  parent 
and  child  between  Mr.  and  Mrs.  Rule  on  the 
one  part  and  Mary  Brownuig  on  the  other. 
If  this  is  true  in  Kentucky,  why  is  it  not 
true  also  in  MissisaippiT  We  are  unable  to 
appreciate  the  idea  that  this  state  will  nui 
fully  and  completely  recognize  and  enforce 
a  status  thus  created  in  Kentucky.  When 
we  apply  our  laws  to  the  Kentucky  statu'i 
we  find  no  difficulty  in  defining  the  re- 
ciprocal rights  of  tile  parties  to  the  articles 
of  adoption.  Lula  May  Browning  inherits 
the  property  of  her  adopting  father  and 
moUier,  and  whyF  Because  she  is  their 
ebild  in  legal  contemplation.  When  tlie 
child  died  intestate  Mrs.  Rule  inherited 
Ler  property,  and  why!  Because  Mrs. 
Rule,  in  legal  contemplation,  is  the  mother 
of  the  deceased  child.  There  is  no  possible 
way  in  which  Lula  May  Browning  ooald 
have  inherited  the  property  in  omtroversy 
except  by  reason  of  har  legal  atatus  of 
daughter  to  her  deceased  father  CSinrch  W. 
Rule.  The  law  of  Kentucky  has  defined  the 
status  in  a  similar  case  as  follows:  Br 
the  event  of  adoption  the  adopted  child 
beoomes  the  lawful  child  of  the  adopting 
parent  in  the  same  llglit  as  a  child  bom  in 
lawful  wedlock.  The  estate  of  a  natural 
child,  which  he  inherits  from  his  parent,  is 
defeated  by  his  death  in  infancy  without 
issue,  and  the  property  then  goes  iiaefc  tn 
the  kindred  of  that  adopting  parent.  Tlie 
adopted  child,  inheriting  as  though  li" 
were  the  child  of  his  foster  parent,  takes 
subject  to  the  same  limitation,  and  if  hf 
dies  in  infancy  and  without  issue  tlie 
property,  under  the  status,  descends  to  the 
kindred  of  that  parent  from  whom  he  re- 
ceives it.  Lanferman  t.  Vanzile,  150  Ky. 
751.  150  S.  W.  1008.  .\nn.  Cas.  1!)14D,  .iO;i. 
Ree  also  Re  Jobson,  164  Cal.  312,  43  L.R.A. 
(N.S.)  1062,  128  Pac,  93B.  So,  we  see  that 
Lula  May  Browning,  by  the  event  of  ado]i- 
tion,  bccomeH  the  legal  child  of  Church  W. 
Rule  and  wife,  the  adopting  parents,  in  the 
same  light  as  a  child  born  in  lawful  wed- 
lock; and  when  she  dies  in  infancy  without 
issue,   under   the   inheritance   laws   of  this 
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«tate  the  property  dpscendB  to  h«r  foster 
mother  who  fiurviTes  her.  Wb  see  no  bob- 
fiiet,  real  or  imapinar)',  between  our  laws 
and  the  Uwa  of  Kpntuoky  on  this  subject. 
Under  our  law  the  adopting  parent  nuty 
adopt  the  child  fully  and  completply,  or 
It  may  adopt  it  and  limit  ite  rights  by  a 
decree  of  court.  In  other  words,  under  our 
■tatutea  tlie  parent  ean  either  adopt  partial- 
ly  or  totally,  conferring  or  withholding 
I>enefltB  at  hia  option,  but  if  he  confer* 
iipiiN  the  child  full  hcnefitu  as  though  it 
Were  a  natural  child,  there  is  notiilng  to  pr^ 
vent  his  so  doing,  and  there  can  be  no  in- 
«oosiBtencj-  between  our  law  and  the  law  of 
Kentncky  as  applied  to  th»  present  adop- 
tion. If  we  treat  the  adoption  In  Kentucky 
as  if  it  had  been  done  in  the  chancery  court 
of  Mississippi,  we  find  there  is  no  greater 
right  conferred  there  than  may  be  conferred 
here,  His  construction  appeals  to  ub  as 
natural  justice  entirely  consistent  with 
i.ound  judicial  construction.  In  fact  when 
judicial  construction  is  out  of  harmony  with 
natural  justice,  the  judicial  roaaoning 
xhoiild  withstand  the  moat  careful  scrutiny 
iind  analysis  before  it  should  prevail.  The 
principle  of  reciprocal  relaticme  between  par- 
ent and  child  is  recognized  and  enforced  by 
the  Kentucky  law.  A  foster  child  inherit* 
from  the  foster  parent,  and  when  the  foster 
i^hild,  inheriting  from  one  ot  the  foster  par- 
ents, dies  without  ISBUO,  the  Burviving  foster 
parent  takes  the  property  which  the  foster 
child  received  from  the  intestate  foster  par- 
ent, because  the  surviving  fostsr  parent  is, 
in  law,  the  mother  of  the  deceased. 

In  Wagner  t.  Varner,  50  Iowa,  532,  the 
pouTt  said  that,  upon  the  death  of  an 
adopted  child  intestate  and  without  wife 
tn  descendant,  may  its  heirs  at  law  be 
sought  in  the  funily  under  which  it  was 
born  or  in  the  family  ot  which  it  became 
a.  part  by  adoption!  Ha*  its  relationship 
with  its  natural  parante  been  disturbed  by 
the  act  of  adoption,  by  which  tiey  relin- 
'quish  all  control  over  it  and  consent  tJiat  it 
should  become  in  law  th»  child  of  others! 
So  far  M  Hb  rights  of  iaheritance  are  con- 
cerned, they  probably  extend  to  both  fami- 
lies, to  the  extent  of  entitling  it  to  inherit 
from  both  the  adopting  and  natural  parents. 
If  the  adopted  child  inherits  property  from 
the  person  on  the  theory  that  it  is  the  legal 
child  of  such  person,  we  are  unable  to  see 
any  reason  why,  upon  its  death,  such  prop- 
erty should  not  descend  to  the  relationship 
«f  the  child  eraated  hy  the  adoption.  It  ia 
more  consistent  with  justice  to  hold  that 
the  property  inherited  by  Lula  May  Brown- 
ing Rule  from  Church  W.  Rnle  Bhonld  go 
to  that  line  of  legal  heirs  through  which  it 
wa«  derived.    It  eeem*  to  us  that  it  heat 
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harmonizes  with  the  public  p^ioy  of  tlui 
stat«  to  recognize  to  the  full  extent  the 
lights  conferred  by  adoption.  Those  who 
have  DO  natural  children  sliould  he  en- 
couraged to  adopt  some  child  who  has  no 
parents  to  talte  care  of  it  and  educate  it, 
and  as  far  as  possible  to  make  such  adopted 
child  the  real  child  of  the  adopting  parents. 
It  the  rule  should  be  adopted  in  this  state 
and  adhered  to  that  the  property  coming  to 
the  adopted  child  from  the  adopting  parents 
should,  on  the  death  of  the  child,  descend  to 
strangers  of  the  blood  of  tiie  adopting  pat' 
est,  it  would  have  a  strong  t«adency  to  dis- 
courage the  good  worlc  of  the  adopting  par- 
ents in  taking  some  perhaps  unfortunate 
child  and  make  it  their  very  own,  confer- 
ring upon  it  all  the  rights  and  privil^es 
that  couid  b«  CMiferred  upon  a  child,  and  at 
the  same  time,  should  the  child  unfortu- 
nately die,  not  to  permit  them  to  reinherit 
from  the  child  that  which  they  had,  through 
motives  of  kindness  and  generosity  be- 
stowed upon  it. 

Judge  Freeman,  the  able  annotator  of  the 
American  State  Reports,  in  a  note  to  Van 
Uatre  v.  Sankey,  39  Am.  St.  Rep.  ZZ8,  226, 
in  commenting  upon  decisions  holding  that 
the  adopting  parents  could  not  inherit  from 
the  adopting  child,  said:  "The  vice  of  these 
decisitxiB,  in  our  judgment,  lies  in  the  fact 
that  the  courts  making  them  gave  too  strict 
a  construction  to  statutes  of  adoption,  and 
were  unwilling  to  concede  that  such  stat- 
utes had  any  other  object  than  to  confer 
the  beneBt  of  heirship  to  the  sdopting  par- 
ent upon  the  child  adopted.  The  purpose 
of  these  etatutes  we  conceive  to  extend  fur- 
ther than  this,  and,  in  elTect,  to  take  the 
child  from  its  parents  by  birth,  and  to  give 
it  to  the  parente  by  adoption,  and  to  create, 
as  between  it  and  suoh  parents,  ths  recipro- 
cal rights  and  relations  of  parent  and  child, 
and  give  to  the  former  both  the  incidoital 
and  the  direct  advantages  of  parentage  j  and 
we, therefore  think  that,  upon  the  death  ot 
such  Chi'  1  intestate,  and  leaving  estate 
which,  by  statute,  vests  in  ita  parents,  that 
the  word  'parents,'  as  thus  used,  should  be 
deemed  to  designate  the  adopting  parents, 
rsther  than  the  parents  by  birth;  for,  under 
the  law,  it  is  the  former,  rather  than  the 
latter,  who  occupy  the  relation  of  parent 
to  the  child  at  the  time  of  its  death," 

Judge  Elliott,  speaking  for  the  supreme 
court  of  Indiana,  in  Humphries  v.  Dnvis. 
100  Ind.  274,  60  Am.  Rep,  TS8,  uses  this 
language:  "It  is,  as  we  have  seen,  the  legal 
Btatns  of  Um  person  respecting  the  Bubjeet 
that  determines  his  legal  rights.  To  again 
quote  from  Austin:  Ihe  law  of  persons  Is 
the  law  of  status  or  conditions.  .  .  . 
The  rights  and  duties,  capacities  and  laea- 

,ogle 


1102 


MISSISSIPPI  SUPREME  COUKT. 


paeitiei,  Wliich  eonatitata  a  itatus  or  emkU- 
tfon,  are  commoiily  considarabk  in  number 
And  various  in  kind.     .    .  Such  are  Uie 

rights  and  duties,  capacities  and  inpapaci- 
tiea  of  husband  and  'wife,  parent  and  child, 
gnardian  and  ward.'  2  Austin,  Jur.  709, 711. 
Aa  the  status  of  the  surviving  hoBband  and 
adopted  father  is  that  of  father,  his  interest 
in  the  land  which  the  deceased  cbi]d  held  in 
virtue  ot  the  rights  vested  in  it  by  adoption 
is  that  of  a  father,  since  it  is  of  that  prop- 
erty, aa  the  subject,  Uiat  the  statue  ot 
parent  and  child  is  predicated.  This  is  a 
Just  as  well  aa  a  logical  result.  It  is  not  to 
be  presumed  t^at  the  legislature  meant  to 
violate  logical  rules  by  creating  the  legal 
relation  of  child  without  the  correspouding 
one  of  parent,  nor  that  they  metuit  to 
thrust  uut  the  surviving  husband  and  father 
for  the  benefit  of  a  persun  that  was  a 
stranger  to  the  ancestor  who  was  the  source 
of  title." 

We,  therefore,  reach  the  conclusion  that 
if  Lula.  May  Browning  Rule,  having  in- 
herited the  property  in  this  suit  from  lier 
adopting  father  Church  W.  Rule,  and  hav- 
ing died  without  isaue.  the  property  de- 
scends to  that  heir  of  Church  W.  Rule,  to 
wit,  his  wife,  who  bare  the  relatioa  of 
adoptod  raolher  to  said  Lula  May  Browning 
Rule.  It  follows  that  the  complainants  had 
no  lo|^l  right  to  the  property  elaluMd  in 
their  bill,  and  were  without  right  to  file  the 
suit  for  partition,  and  the  case  ie  reversed, 
bill  of  complaint  dismissed,  and  judgment 
entered  here  for  the  appellants. 

Cook,  J.,  took  no  part  in  this  decision. 

Smith,  Cb.  J.,  dissentli^: 

Kvery  question  preBent«d  to  ns  for  de- 
cision by  this  record  waa  eKpressIy  decided 
against  appellants  on  the  former  appeal 
herein,  and  should  not  now  be  open  to  re- 
view, tor  it  is  a  rule  of  general  application, 
heretofore  announced  and  acted  upon  over 
and  over  again  by  this  court,  that;  "the 
decision  of  an  appellate  court  in  a  case 
is  the  law  of  that  ease  on  the  piunts  pre- 
sented throughout  all  the  BUbee<]Ueut  pm- 
eeediugs  in  the  case,  in  both  the  trial  and 
the  appellate  oourta,  and  no  quesUon  neces- 
eArily  involved  and  decided  mi  that  appeal 
will  be  coneldered  on  a  sectmd  appeal  or 
writ  of  error  in  the  same  case,  provided  the 
facte  aDd  issues  are  substantially  the  same 
aa  those  on  which  the  first  decision  retted," 

The  res  judicata  and  law  of  the  case  rulea 
are  very  much  akin,  were  formulated  to 
accomplish  the  same  object,  and  ar«  eaeb 
based  "upon  two  grounds,  embodied  in  vari- 
ous maxim*  of  the  eommon  law;  the  one, 
public  policy  and  necoBsity,  wbkh  midces 
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it  to  the  Intereat  of  the  state  that  there^ 
should  be  an  end  to  litigation,  'Interest 
reipublicn  ut  ait  finis  litium;'  the  other, 
the  hardship  on  the  individual  tiiat  he 
ehonld  be  vexed  twice  for  the  Bame  canst, 
'Nemo  debet  bis  vexari  pro  eadem  cauaa.'  '* 
Tlie  first  of  these  rulea  in  followed  in  ull 
jurisdictions  where  the  common  law  pre. 
vails;  the  second  is  followed  in  the  great 
majority  of  such  jurisdictions,  and,  in  the 
language  of  the  Supreme  Coort  of  the  Unit, 
ed  8Utes  in  Great  Western  Teli^.  Co.  v. 
Burnham,  168  U.  S.  338,  40  L.  ed.  991,  lU 
8up.  Ct.  Rep.  850,  "is  necessary  to  enable 
an  apellate  court  to  perform  its  duties 
satisfaetorily  and  efficiently,  which  would 
be  impossible  if  a  question,  once  considered 
and  decided  by  it,  were  to  be  litigated  anew 
in  the  same  case  upon  aoy  and  every  subse- 
quent appeal."  One  of  the  objects  sought 
to  be  acoomplished  by  the  rule  is  to  prevent 
exactly  what  has  happened  in  this  case,  that 
is,  the  reversal  of  a  former  judgment, 
solemnly  rendered,  and  thereafter  acteil 
upon  as  final,  solely  because,  on  tbe  second 
appeal,  the  persoonel  of  the  court  lias 
changed  and  the  new  judges  differed  with 
their  predecessors  aa  to  the  judgment  whicli 
ought  formerly  to  have  been  rendered.  As. 
was  again  said  by  the  tSuprame  Court  of  tho 
Uuited  SUtce  in  RoberU  v.  Cooper,  20  How. 
4aT,  16  L.  ed.  96ft:  "There  would  be  no 
end  to  a  suit  if  every  obstinate  litigant 
could,  by  repeated  appeals,  compel  a  court 
to  listen  to  criticisms  on  their  opinions,  nr 
speculate  on  chanoes  from  changes  in  its 
members." 

Among  the  many  cases  in  which  the  rule 
has  been  followed  by  this  oourt  are:  Mc- 
Donald V.  Green,  9  amedes  t  M.  13S;  Green 
V.  McDonald,  13  Smedes  &  M.  446;  Smith  v. 
Elder,  14  Smedea  ft  M.  100;  BHdgeforth  v. 
Gray,  3»  MlsB.  13fl;  Swan  v.  Smith,  58 
Mias.  ST5;  SUIl  v.  Anderson.  63  Miss.  54.->; 
Nutt  v.  Knut,  84  Miss.  4ISo,  36  So.  68!*: 
New  York  L.  Ins.  Co.  v.  Mcintosh.  —  Misi>. 
— ,  46  So.  401 ;  Johnson  v.  Success  Brick 
Machinery  Co.  104  Miss.  217,  81  So.  17S. 
62  8o.  4;  Supreme  Lodge,  K.  P.  v.  Hine?. 
109  Mias.  600,  BB  So.  485;  Cochran  v. 
Latimer,   111   Miss.   192,   71   So.  316. 

In  the  majority  opinion  tbe  existencp  of 
the  mie  ts  admitted,  but  it  is  said  thsT 
"we  do  not  think,  however,  that  thia  rule  is 
BO  fixed  and  binding  upon  the  court  that 
it  may  not  depart  from  its  former  deeifinn 
on  subsequent  appeal,  if  the  former  decision, 
in  its  judgment,  after  mature  conaideration, 
i*  errcneous  and  wrongful  and  would  lead 
to  unjust  results." 

TUs  statement  is  In  direct  conflict  with 
all  of  the  former  snnonDeementa  of  thia 
eonrt  upori  this  snt^eet,  and  it  ii  fa«nde<l 
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upon  a  total  miMoiiception  of  the  purpose 
8uiight  to  be  accomplished  by  tlie  rule, 
which  is  not  to  prevent  the  reversal  of 
furiuer  judgmenta  unless  such  judgments 
Hre  errimaouH  and  mischievous,  but  to  cut 
olT  nn;  inquiry-  at  all  into  tbe  rig-httulness 
vr  wrongfulness  tbereot.  On  the  second 
appeal  iu  Swnn  v.  Smith,  5S  Miss.  875,  tha 
■corrertness  at  the  judKOient  rendered  on 
tlie 'first  appeal  was  called  in  qutstioii  by 
tlie  appellant,  and  in  responding  thereto 
this  court  »atd:  "Even  ii  our  forpier  d«ci- 
hion  on  this  point  was  wrong,  it  must  be 
accepted  as  the  law  of  tbis  case." 

Similar  and  oven  more  emphatic  language 
iraa  used  in  Nutt  t.  Knut,  84  Miss.  4t;6, 
se  So.  6B9;  Kew  Yoik  L.  Ins.  Co.  v.  Mc- 
intosh, —  Miss.  — ,  4G  So.  401;  Johnson 
V.  Success  ^ick  &  Machinery  Co.  104  Miss. 
21T,  ai  So.  178. 

It  is  said,  however,  in  the  mLjirity  opin- 
ion that  "this  eoart  has  on  more  than 
one  occasion  departed  from  its  first  an- 
iiouncenent  on  subeequent  appeal  of  the 
tiame  case,  where  tbere  had  been  no  change 
lit  conditions,  or  accrual  of  other  rights 
that  would  be  harmed  or  prejudiced  by  the 
<)ther  decision." 

But  the  only  eaae  cited  in  support  of  this 
statement  is  Maxwell  v,  Earkleroad,  ,77 
Miss.  45«,  27  So.  TOO.  The  law  of  the  case 
I'lile  was  not  involved  on  the  second  appeal 
in  that  case,  and  it  constitutes  no  sort  of 
giuthority  for  the  statement  that  this  court 
liB<4  beretofore  departed  therefrom,  In  that 
i-ase  a  bill  in  ehaneery  was  tiled  by  Uarkle- 
I'oad,  in  guardian,  against  Maxwell,  a  for- 
mer chancery  clerk,  "wlio  had  e\  officio  been 
tlif  guardian  of  Earkleroad'a  estate,  .  .  . 
to  recover  excessive  commissions  retained 
by  Maxwell  as  compeneation  for  bis  serv- 
JceTi"  as  Buch  guanlian.  T^e  trial  court 
sustained  a  dennirrer  to  this  bill,  and  on 
appeal  to  this  court  t^t  decree  was  re- 
versed, the  court  htdding  that  on  the  alle- 
gations of  the  bill  ccMnplainants  were  en- 
titled to  recover.  Afterwaids,  when  the 
case  come  on  to  be  heard  in  the  trial  court 
on  its  merits,  the  real  facte  upon  which 
Maxwell  predicated  his  claim  to  the  com- 
missions  charged  by  liim  were  then  for  the 
first  time  brought  to  the  court's  attention, 
from  which  it  appeared  that  he  was  en- 
titled to  the  comraiBsions  charged.  The 
trial  court  having  decided  otherwise,  its  de- 
cree was  again  reversed  on  appeal,  this 
court  in  so  doing,  among  other  things, 
saying:  "When  the  case  was  here  before 
it  was  presented  on  demurrer,  furniahing 
«notlMr  of  many  Illustrations  of  the  unsat- 
isfactory nature  of  such  defense,  when  all 
the  facts  set  up  I?  answer  would  make 
clear  the  right  decision.    Tbis  guardian  ie 
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entitled,  a«  the  facte  now  show,  to  the 
higheat  praise  for  exceptionally  futhfnl 
and  skiifu!  management  of  this  estate," 

It  clearly  appears,  therefore,  that  on  the 
second  appeal  the  case  presented  b^  the 
evidence  was  materially  different  from  that 
presented  by  the  allegatioua  of  the  bill  on 
the  flrst,  and  no  court,  so  far  aa  I  am 
aware,  has  ever  lield  that  the  law  of  the 
cose  rule  applies  to  such  a  situation.  The 
simple  truth  of  the  matter  ia  that  the  rule 
does  not  meet  with  the  approval  of  the 
majority  of  the  judges  of  Uiis  court,  aa 
DOW  constituted,  and  the  opinion  herein 
rendered  by  that  majority,  while  professing 
not  to  do  so,  in  fact  repudiates  tlie  rule, 
overrules  without  giving  any  of  them,  save 
one,  "even  the  cold  courtesy  of  a  passing 
glance,"  the  long  and  unlvoken  line  of 
decisions  of  this  court  announcing  and  fol- 
lowing it,  and  aligns  this  court  wiUi  those 
courts  which  determine  whether  a  decision 
rendered  on  a  former  appeal  in  the  same 
case  shall  be  adhered  to  solely  by  the  rule 
of  stare  decisis,  which  rule  "does  not  pre- 
vent a  court  from  overruling  a  previous 
decision  which  shall  appear  to  it  to  be 
plainly  and  palpably  wrong,  where  this 
course  can  be  taken  without  inflicting  seri- 
oua  injury  on  any  person,  or  where  greater 
harm  would  reault  from  following  the 
erroneous  decision  than  from  reversing  it-" 
Black,  Judicial  Precedents,  p.  ISO.  I  do 
not  for  a  moment  queatton  the  power  of  the 
court  to  overrule  the  cases  establishing  the 
law  of  the  case  rule,  but  I  confidently  as- 
sert "that  they  ought  not  to  be  overruled  if 
the  principle  of  stare  decisis  is  of  any 
binding  force,  for  he  would  be  a  bold  man 
indeed  who  would  assert  that  a  rule  is 
manifestly  wrong'  which  has  met  the  ap- 
proval of  so  many  courts,  and  is  supported 
by  eo  many  long  and  unbroken  lines  of 
decisions  as  this  rule  has  received,  and  is 
supported,  and  who  can  say  that  more  good 
will  be  accomplished  by  its  rejection  than 
by  its  retention  T 

Coming  now  to  the  former  decision  in 
this  case,  I  shall  attempt  to  show  that, 
in  BO  far  as  it  holda  that  Mrs.  Rule  did 
not  inherit  the  land  here  in  controversy 
upon  the  death  of  Lula  May  Rule,  it  ie  not 
only  not  manifestly  wrong. — and,  unless  it 
is,  it  should  not  be  here  departed  from,  even 
under  the  ruie  announced  by  the  majority 
opinion, — but,  on  the  contrary,  that  it  is 
manifestly  right. 

In  Uie  b^inning  I  desire  to  concede  that 
our  former  opinion  was  wrong  in  so  far  as 
it  holds  that  Lula  May  Rule  did  not  inherit 
the  land  in  controversy  on  the  death  of  her 
adoptive  father  Church  W.  Rule,  but  the 
ground  upon  which  I  shall  I 
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ceBsioD  IB  consiBtent  with  and  eapports  mj 

further  opinion  that,  upon  the  death  of 
Lnla  May  Rule,  the  land  w«a  inherited  from 
her  not  b;  Mrs.  Rule,  her  adoptive  mother, 
but  hy  her  brothers  and  sisters.  The  criti- 
cism in  the  majority  opinion  uptm  our  for- 
mer decision  that  Lula  Maj  Rule  did  not 
inherit  this  land  upon  the  death  of  Church 
W.  Rule,  her  adoptive  fattier,  is  based  upon 
a  total  misconception  of  the  ground  upon 
which  that  decision  vas  based.  Iliat  criti- 
cism is  as  follows;  "The  court  seems  to 
have  been  of  the  opinion  that  it  was  not  pos- 
sible for  an  adopted  child,  adopted  under  the 
law«  of  Miasiasippi,  to  inherit  as  an  heir 
of  the  adopting  parent.  We  are  at  loss 
to  understand  how  the  court  reached  this 
conclusion  in  view  of  the  previous  decision 
of  Adams  v.  Adams,  102  Miss.  259,  59 
84,  Ann.  Cas.  1S14D,  835,  trhere  this  court 
held,"   etc. 

On  the  formsr  appeal  we  not  only  did 
not  intimate  that  we  then  entertained  such 
an  opinion,  but  expressly  pointed  out  more 
than  once  that  a  child  adopted  in  Missis- 
sippi can  inherit  property  from  its  adoptive 
parents,  provided  the  right  so  to  do  is  con- 
ferred by  the  decree  of  adoption.  The 
ground  upon  which  we  then  proceeded  was 
clearly  stated  in  the  following  language: 
"Wc  do  not  believe,  however,  that  this 
child  was  capacitated  by  the  adoption  in 
Kentucky  to  inherit  lands  in  Mississippi, 
I>ecautie  the  laws  of  Kentucky  are  incon- 
KiHtent  with  and  antagonistic  to  our  Con- 
stitution and  laws  on  the  same  subject,  and 
to  the  public  policy  of  Mississippi  on'that 
subject,  as  such  public  policy  is  found  in 
our  statutes  and  Constitution,  and  for  that 
reason  we  do  not  believe  that  Mississippi 
is  bound  to  recogniEe  this  adoption  by  con- 
tract, as  it  was  made  in  Kentucky,  to  be 
valid  and  binding  in  Mississippi  aa  to 
confer  upon  the  child  the  capacity  to  in- 
herit lands  in  Mississippi.  Its  status  as  an 
adopted  child  ol  Mr.  and  Mrs.  Rule  ma;  be 
recognized  here  without  recognizing  its  ca- 
pacity to  inherit  lands,  which  is  a  whtdiy 
different  thing." 

The  opinion  then  proceeded  to  speciflcally 
point  out  wherein  we  tfaou^t  that  the  Ken- 
tucky statute  was  inconsistent  with  and 
antagonistic  to  our  Oonatitution  and  laws. 

The  right  of  inheritance  is  not  a  natural, 
but  is  a  civil,  right,  conferred  by  law,  and, 
in  BO  far  as  real  property  is  concerned,  it 
is  universally  held  that  It  is  determined 
solely  by  the  law  of  the  place  where  the 
property  claimed  to  have  been  inherited  Is 
situated.  This  is  hut  a  branch  of  that 
broader  universal  rule  that  the  title  to  real 
property  must  be  det«rmined  by  the  lex 
r«i  sitae. 

L.RA.19I8F. 


The  right  of  one  person  to  inherit  land 
from  another  depends  upon  the  relation  in 
which  such  person  stands  to  that  other,  or. 
in  other  words,  upon  bis  status  or  condi- 
tion, which  status  or  condition  must  be  de- 
termined by  the  law  of  the  place  where  it 
was  created  (Smith  v.  Kelly,  23  Miss.  167, 
66  Am.  Dec.  87)  ;  and,  second,  upon  whether 
a  right  of  inheritance  is  conferred  upon 
persons  having  such  status  by  the  law  of 
the  place  where  the  land  is  situated.  The 
status  created  In  one  state  will  he  recognized 
in  all  other  states,  provided  it  is  not  such  as 
is  inconsistent  with  the  lawi  and  public 
policy  of  such  other  states,  but  such  right 
of  inheritance  only  will  attach  thereto  in 
such  other  states  to  land  there  situated  as 
would  attach  had  such  status  been  created 
by  the  laws  theraof.  1  C  J.  1402;  1  R.  C. 
L.  615;  Rosa  v.  Ross,  129  Mass.  246,  37 
Am.  Hop.  321;  Fbley  v.  Brown,  122  Tenn. 
316,  26  L.R.A.(N.S.)  1286,  123  S.  W.  359; 
Gray  v.  Holmes,  67  Kan.  217,  33  L.R.A. 
207,  45  Pac.  596;  Van  Matre  v.  Sankey, 
148  111.  eSQ,  23  L.R.A.  665,  39  Am.  St.  Rep. 
10«,  36  N.  E.  628;  McColpin  v.  McColpin, 
—  Tex.  av.  App.  — ,  77  S.  W.  238; 
Shick  r.  Howe,  137  Iowa,  249,  14  L.R.A. 
{N.S.)  980,  114  N.  W.  BIS;  Melvin  v. 
Martin,  16  R.  I.  660,  30  Atl.  467 ;  Smith  T. 
Derrs,  34  Pa.  126,  75  Am.  Dec  641;  Lin- 
gen  T.  LiDgen,  45  Ala.  410;  Calhoun  v. 
Bryant,  28  B.  D.  266,  133  N.  W.  266. 

The  status  here  claimed  for  Mrs.  Rule 
and  her  adopted  daughter,  which  status  in 
fact  unquestionably  existed,  was  that  cre- 
ated by  the  adoption  of  Lnla  May  Brown- 
ing by  the  Rules  in  the  state  of  Kentucky- 
right  to  adopt  the  child  of  another  k. 
ill  common-law  jurisdictions,  created 
solely  by  statntes,  which  statutes  are  also 
the  measure  of  the  righte  and  obligations 
springing  frwn   such   an   adoption    (Vitlier 

Watson,  168  Ky.  637,  L.ILA.1918A,  820, 

i  S.  W.  869)  ;  and  the  courts,  under  the 
most  elementary  principles,  are  without 
rightful  power  to  add  thereto  or  detract 
therefrom. 

From  these  elementary  rules,  which  hate 
heretofore  been  uniformly  acted  upon  \>y 
court  in  dealing  with  the  status  cre- 
ated by  the  marital  relations,  t^e  birth  of 
children,  etc.,  and  which  are  equally  bind- 
in  a  case  wherein  the  status  i^  thai 
created  by  the  adoption  of  a  child,  it  necex- 
earily  follows;  First,  as  is  held  by  the 
great  weight  of  authority,  that  Lula  May 
Rule  inherited  the  lands  in  controversy 
from  her  adoptiTe  father  Church  W.  Rule, 
upon  his  death,  provided  the  laws  of  thi« 
state  permit  children  adopted  under  the 
laws  thereof  to  inberit  property  from  thrir 
adoptive  par^ts;  tmd,  eeeond,  as  is  held 
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by  all  of  the  courts  that  have  dealt  with 
liie  qiieation,  that  Urs.  Rule  did  not  in- 
herit the  land  in  controverey  on  the  death 
of  her  adopted  daughter  Lula  Uay  Rule, 
unleaa  the  laws  of  tliia  state  pormit  an 
adoptive  parent  to  inherit  property  from 
an  adopted  child. 

The  statute  which  regulat«a  the  adoption 
of  children  in  this  state  is  §  542,  Code 
160Q,  as  amended  by  chapter  185,  Laws  of 
I&IO,  and  by  it  a  child  of  another  may  be 
adopted  by  means  of  a  proceeding  in  the 
chancery  conrt,  which,  in  itn  decree  creat- 
ing such  an  adoption,  raust  specify  tbe  bena- 
fits  which  the  adoptive  parent  proposes  to 
confer  upon  the  adopted  child,  to  all  of 
which  such  child  shall  be  thereafter  en- 
titled, one  of  which  benefits  may  be,  as  has 
heretofore  been  held  by  this  court,  the 
right  to  inherit  property  from,  the  adoptive 
parent.  This  atatute,  therefore,  confers  up- 
on adopted  children  the  right  to  inherit 
land  from  the  adoptive  parent,  provided 
the  decree  of  adoption  so  adjudges,  from 
which  it  necessarily  follows,  under  one  of 
the  rules  hereinbefore  set  out,  tliat  a  child 
adopted  in  another  state  in  such  manner  as 
to  give  it  there  the  right  to  inherit  prop- 
erty from  the  adoptive  father  will  be  given 
Euch  right  here.  In  other  words,  S  542  of 
tbe  Code  provides  for  the  inheriting  of  land 
by  adopted  children,  and  since  Lula  May 
Rule  had  that  right  under  the  laws  of  Ken- 
tucky by  which  her  status  as  an  adopted 
child  was  created,  she  will,  under  Uie  rules 
hereinbefore  announced,  have  the  same 
right  here,  from  which  it,  of  course,  fol- 
lows that,  upon  the  death  of  her  adoptive 
father,  she  inherited  a  child's  portion  of 
the  land  of  which  he  then  died  seised  and 
possessed. 

Coming  now  to  the  right  of  Mre.  Rule 
to  inherit  the  land  on  the  death  of  Lula 
May  Rule,  and  turning  again  to  §  542  of 
the  Code,  it  will  be  observed  that  no  right 
of  inheritance  whatever  is  there  conferred 
upon  adoptive  parents,  the  only  right  there 
conferred  upon  them  being  that  they  "eliall 
have  and  exercise  over  such  infant  all  such 
power  and  control  as  parents  have  over 
their  own  children,"  and,  under  well-settled 
and  most  elementary  rules,  this  court  has 
no  rightful  power  to  confer  such  a  right 
upon  them.  In  passing,  I  will  say  that  our 
statute  in  this  respect  does  not  stand  alone 
among  tbe  statutes  of  the  states,  for  prac- 
tically all  of  them,  as  originally  drawn, 
confer  no  such  right  upon  adoptive  parents, 
though  some  of  them  now  by  amendment 
or  new  enactment  do  so.  Section  I64fl  of 
the  Code  confers  do  such  right,  for  the 
parents  and  the  children  there  dealt  with  I 
are  natural  and  not  adoptive  parents  and  ' 
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children.  Since  no  such  right  of  inherit- 
ance is  conferred  by  the  laws  of  this  state 
upon  adoptive  parents,  it  necessarily  fol- 
lows, under  the  rules  hereinbefore  set  forth, 
that  adoptive  parents  who  become  such 
under  the  taws  of  another  state  have  no 
such  right  here,  even  if  the  laws  of  such 
other  state  give  them  such  a  right.  The 
majority  opinion  cites  no  authority  to  the 
contrary,  and  none,  I  confidently  assert, 
can  be  found. 

The  grutmd  upon  which  the  majority 
opinion,  in  this  connection,  proceeds  is : 
First,  under  the  laws  of  Kentucky  Lula 
May  Browning,  because  of  her  adoption  by 
the  Rules  in  that  state,  became  their  lawful 
child  "in  the  same  light  as  a  child  born 
in  lawful  wedlock;"  and,  second,  by  reason 
thereof  "when  she  dies  [died]  in  infancy 
without  issue,  under  the  Inheritance  Laws 
of  this  state,  the  property  descends  fde- 
acended]  to  her  foster  mother  who  survives 
[survived]  her,"  It  is  said  In  that  opinion 
that  "Lula  May  Browning  inherits  the 
property  of  her  adopting  father  and  mother. 
and  whjj  Because  she  is  their  child  in 
legal  contemplation.  When  the  child  died 
intestate  Mrs.  Rule  inherited  her  property, 
and  why?  Because  Mrs.  Rule,  in  legal 
contemplation,  is  the  mother  of  the  deceased 

child." 

No  statute  of  this  stat«  or  decision  of  any 
court  is  referred  to  in  support  of  the  sec- 
ond of  these  propositions,  and  it  is  hosed, 
in  BO  far  as  I  can  gather  from  the  opinion, 
upon  the  attempt  by  the  majority  to  ad- 
minister what  they  call  natural  justice, 
losing  sight  altogetlier  of  the  universal  rule 
that  the  right  of  inheritance  is  purely  legal, 
and  unless  conferred  by  law  does  not  exist. 
It  may  be  conceded  that  in  Kentucky  the 
adoption  of  Lula  May  Browning  created 
reciprocal  rights  of  inheritance  between  her 
and  her  adoptive  parents,  but  since  our 
statutes  recognize  no  such  right  in  an 
adoptive  parent,  such  a  right  created  under 
the  Kentucky  statutes  cannot  be  given  ef- 
fect to  in  this  state,  for,  as  hereinbefore 
pointed  out,  no  right  to  inherit  land  at- 
taches to  a  status  created  iu  a  state  other 
than  that  in  which  the  land  is  situated,  un- 
less such  right  would  attach  thereto  had 
such  status  been  created  in  the  state  where- 
in the  land  is  situated. 

It  may  be  that  an  adoptive  parent  may 
have  tbe  right  to  inherit  from  a  child 
adopted  under  a  statute  wblch  provides 
that  the  reciprocal  relations  between  the 
adopted  child  and  its  adoptive  parents 
shall  be,  for  all  purposes,  identical  with 
the  relations  that  would  have  existed  be- 
tween them  had  tlie  child  been  born  to  such 
parents  in  lawful  wedlock,  as  to  which  1 
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am  not  here  called  upon  to  express  an  opin- 
ion, for  our  statute  contains  no  9ueh  pro- 
vUion,  and  no  such  relation  ia  created  by 
the  adoption  of  a  child  under  it.  The  con- 
trary view  was  earnestly  presaed  upon  and 
rejected  by  tliia  court  in  Beaver  t.  Crump, 
76  Miss.  34,  23  So.  432.  In  that  CBse  the 
ai^Uants  aouglit  in  the  court  beluw  to 
ostablish  their  claim  to  an  cHtate  left  by 
Seth  A.  Pool,  as  his  legal  heirs,  and  to  have 
the  claim  of  the  appellee  thereto  canceled  as 
a  cloud  upon  their  title.  Tlie  appellee  made 
her  answer  a  crnsa  bill,  and  claimed  title  to 
the  property  by  inheritance  from  Pool,  be- 
cause of  the  fact  that  she  was  hia  adoptive 
daughter,  and  prayed  that,  if  this  claim 
should  be  rejected  by  the  court,  it  would 
then  decree  the  speciSc  performance  of  a 
promise,  made  by  Pool  in  the  petition  by 
which  ho  procured  from  the  court  the  de- 
cree of  adoption,  to  devise  to  her  the  land 
in  controversy.  The  decree  of  adoption, 
after  reciting  Pool's  promise  tu  devise  the 
land,  proceeds  aa  foliowa:  "It  is  therefore 
i.s>nHidered,  and  bo  ordered  by  the  court, 
that  the  said  petition  he  allowed,  said  adop. 
tion  granted,  and  the  nome  of  said  Alice 
Ilulsey  is  hereby  changed  to  Alice  Hulficy 
Pool,  ond  that  she  be  entitled  to  all  the 
1>cnefits  conferred  and  imposed  by  %  140G, 
Code  of  1880,  in  that  behalf  made  and  ap- 

In  support  of  their  contention  that,  under 
our  statute,  the  mere  fact  of  adoption 
1) lings  about  the  relation  and  status  of 
parent  ond  child,  the  brief  of  counsel  for  the 
appellee,  after  setting  forth  that  "tlie  law 
of  adoption  comes  to  us  from  the  civil  law, 
and  to  it  we  must  go  in  order  to  give  to 
our  statute  on  the  subject  its  proper  con- 
etruction,"  and  citing  the  case  of  Humph- 
Ties  V.  Davis,  100  Ind.  27-t,  50  Am.  Rep. 
788.  so  inucli  relied  on  here  in  the  majority 
opinion,  proci-eded  as  follows :  "By  a 
careful  examination  of  the  authorities, 
fully  collated  in  the  two  cases  above  given, 
it  will  be  foimd  that  to  adopt  a  minor 
means  something — it  brings  about  the  rela- 
tion and  status  of  parent  and  child,  with  all 
of  the  obligations  and  liabilities,  as  well  as 
all  of  the  beneflta,  ot  such  a  relation.  There 
<-annot  be  a  child  without  the  correlative  of 
a  parent;  where  there  is  one,  there  is  the 
ether,  with  all  that  the  relation  meaiia." 

Had  this  argument  prevsiled  with  the 
court,  the  case  would  neccRsarily  have  been 
decided  in  the  appellee's  favor,  but  it  did 
not  prevail,  and  she  lost.  All  the  outhori- 
ties  hold,  without  conflict  in  so  far  as  I  am 
nware,  that  the  adoption  of  a  child  does 
not  vest  any  of  the  parties  to  the  adoption 
with  the  right  to  inherit  property  from  the 
others,  unless  the  statute  under  which  the 
I..R.A.1918F, 


proceeding  is  had  so  provides,  either  ex- 
pressly or  by  necessary  implication.  The 
OS  dump  tion  here  by  the  majority  of  the 
court  that  the  Kentucky  statute,  under 
which  this  child  was  adopted,  made  her  for 
all  purposes  the  child  of  the  Rules  to  the 
same  extent  that  she  would  have  been  had 
she  been  born  to  them  in  lawful  wedlock. 
BO  that  she  on  the  one  side,  and  her  adoptive 
parents  nn  the  other,  became  vested  with 
reciprocal  rights  of  inheritance,  hae  no 
foundation  in  fact,  as  the  supreme  court  of 
Kentucky  has  more  than  once  heU.  What 
that  court  in  fact  has  decided  as  to  the 
rigiits  of  inheritance  growing  out  of  the 
adoption  of  a  child  under  the  statutM  of 
that  state  is  this:  That  the  adopted  child 
and  Its  issue  have  the  same  right  of  in- 
heriting  property  from  the  adoptive  parmts 
as  they  would  have  had  had  the  child 
adopted  been  bom  to  the  adoptive  parefitA 
in  lawful  wedlock,  but  that  the  adoptive 
parents  have  no  right  whatever  of  inherit- 
ing  property  from  the  adopted  child.  Pow. 
er  V.  Hafley,  85  Ky.  fln.  4  R.  W.  683;  At- 
chison V.  Atchison.  Sit  Kv.  488,  12  S.  W. 
042;  Mcrritt  v.  Morton. 'l  43  Kv.  133.  3S 
L.R.A.(X.S.)  130,  Lift  S.  W.  183;  I.anfer- 
man  v.  Vanzile.  I.>0  Ky.  7.'>1,  150  S.  W. 
1008,  Ann.  Cas.  a914D,  583. 

The  coae  last  cited.  Lanfcrman  v.  Tanzile, 
is  the  one  here  relied  on  hy  the  majority  of 
the  court,  and  its  conception  of  what  the 
case  held  is  set  forth  in  a  quotation  there- 
from. Ihis  quotation,  however,  does  not 
appear  in  the  majority  opinion  in  the  form 
in  which  the  language  was  used  by  the  Ken- 
tucky court,  and  makes  the  court  appear  to 
have  decided  just  the  converse  of  what  it 
in  tact  did.  T^e  first  sentence  of  this  quo- 
tation, as  it  appears  here  in  the  majority 
opinion,  is  only  a  part  of  a  sentence  quoted 
by  the  Kentucky  court,  and  set  forth  in  its 
opinion  at  page  752  of  150  Ky.,  from  an 
opinion  formerly  delivered  by  it  in  the  cn^e 
of  Power  V.  Hafley,  supra,  and  refers  to  the 
Adoption  Statute.  As  formulated  l>y  that 
court,  the  sentence  reads  as  foliowa:  "Tliat 
it  is  the  event  of  adoption  that  fixes,  under 
the  law  authorizing  the  adoption,  the  lepal 
status  of  the  adopted  child;  and  the  child, 
Ijy  the  evpnt  of  adoption,  becomes  the  lejial 
child  of  the  adopting  parent,  and  stands,  as 
to  the  property  ot  the  adopting  parent,  in 
the  same  light  as  a  child  Iwrn  in  lawful 
wedlock,  save  in  so  far  as  the  exceptions  in 
the  statute  authorizing  the  adoption  Ji-- 
clare  otherwise." 

As  it  appears  here  in  the  majority  opin- 
ion, it  reads:  "By  the  event  of  adoption. 
the  adopted  child  becomes  tlie  lawful  child 
of  the  adopting  parent  fand  stands,  as  to 
the  property  of  the  adopting  parent],  In  the 
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Btmt  ligbt  as  t,  diild  bom  in  lawful  wed-  ^ 
look." 

The  next  two  aentences  of  the  quotation 
are  taken  from  page  751  of  151)  K^.,  and 
wen  used  by  the  court  in  Kferriiig,  not  to 
the  Adoption  Statute,  but  to  a  section  oC 
the  Kentucky  Statiiles  of  Descent  and  Die- 
tribution,  which  places  a  limitation  upon 
^iie  eetate  which  an  iufant  recxivcB  from 
«  parent  Ijy  gift,  devise,  or  inheritance,  and 
which  I  ehall  preaeutly  apeciQcally  set  out. 
In  that  case  "HJenry  Lanfeinian  and  Ma 
first  wife  Aaiia  Lanfecman,  by  a  proceed- 
ing duly  had,  adopted,  on  June  12,  ISGl, 
Albert  Urla^,  who  was  tben  seventeen 
months  old.  Hie  foster  parente  took  hira 
to  their  boiue,  and  reared  and  cdui'ated 
him  as  if  lie  was  their  natural  child,  ho 
being  knowa  aA  Albert  Lmfecman.  They 
atterwards  had  three  children  of  their  own. 
The  wife  died  intestate,  and  Henry  Lan- 
fcrmnn  married  a  aeeond  time.  He  then 
died  intestalc,  leaving  property  in  the 
<-lty  of  Cvrington.  After  the  death  of 
Henry  Lanferman,  the  adopted  child  Albert 
Tjaofermu  died  un married  and  without 
isBoe,  ia  infancy.  A  partition  suit  was 
Instituted  to  divide  tlie  eEtal«  of  Henry 
Lanfertnan  among  his  three  children.  In 
thb  pToeeedJBg  Clara  Vannile,  the  natural 
mother  of  tlie  adopted  child  Albert  Lsn- 
feriuan,  filed  her  petition,  claiming  that 
he  took,  *,t  tike  deuth  of  bis  foster  father, 
Hn  undivided  one  fourth  of  the  estate,  and 
that  thid  one  fourth  dexucnded,  at  his  deaUi, 
to  her.  The  three  cbihlren  of  Ueary  Lan- 
ferman  demurred  to  thie  pleading.  Tlie 
court  overruled  their  demurrer  and.  they 
failing  to  plead  further,  judgment  waa  en- 
tered in  faTor  of  3dary  Vanxile  for  one 
fourth  of  the  property.     They  appeal," 

The  Kentucky  statute  (Ky.  Stat.  §  2071) 
under  which  the  cliilil  had  there  been  adopt- 
ed provides  for  an  adoption  by  petition  to 
the  circuit  court,  whioh  court  iihall  de- 
clare "such  person  [the  child  adopted]  heir 
at  law  of  such  petitioner  and,  as  such, 
capable  of  inheriting  aa  though  auch  person 
were  the  child  of  such  petitioner."  The 
statute  under  which  Lnla  May  Rule  was 
adopted  provides  that  the  child  adopted 
''shall  liecome  the  heir  at  law  of  such  per- 
son BO  adopting  him  or  her,  and  be  as  capa- 
ble of  inheriting  as  though  he.  or  she  were 
the  child  of  said  person."  so  that  every- 
thing! Uierc  said  is  applicable  hev^:  Tlie 
poiitls  made  by  counsel  in  the  argument  nf 
the  case  do  not  appear  from  the  report 
thereof,  but  it  is  Bftid  in  the  opinion  of  one 
of  the  justices  who  diasented  from  the  ma- 
jority on  another  proposition,  that  "it  is 
not  argued  in  the  case  at  bar,  anywhere 
or  by  anybody',  that  an  adopting  father  has, 
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by  virtue  of  the  statute,  or  by  virtue  of  the 
relationship  assumed  through  the  statute, 
any  right  of  inheritance  from  tlie  adopted 
son  auch  as  a  natural  father  would  have. 
It  is  nowhere  claimed  that  the  adopting 
parent  has  any  such  right  of  inheritance 
as  would  a  natural  parent.  It  is  not  claimed 
anywhere  that  be  ia  a  ■parent'  in  the  aeusff 
in  which  we  commonly  know  that  word.  So 
far,  therefore,  it  must  be  admitted  by  any 
reasoning  mind  that  the  one  adopt inj;  is 
not  the  'parent'  uf  the  adopted  child,  in  the 
aenae  that  he  takes  under  any  statute  or 
any  law  the  right  to  inherit  from  the  one- 
nbom  he  has  adopted." 

The  majority  opinion  in  that  case  pro- 
ceeds on  UiB  Bssvunption  that  this  ia  true, 
and  disposes  of  the  cjuestion  in  the  follow- 
ing language:  "It  is  also  universally  held, 
under  similar  statutes,  that  the  person 
adopting  a  child  does  not  thereby  become 
capable  of  inheriting  property  from  the 
child,  unless  it  ia  so  provided  in  the  atat- 

In  the  Kentucky  Statutes  of  Descent  and 
Distribution  appears  a  section  whioh,  as. 
the  Kentucky  court  has  expressly  hedd, 
deals  not  with  the  question  of  inheritance, 
tut  limits  the  estate  of  an  infant  in  prop- 
erty received  by  it  from  a  parent  by  gift, 
devise,  or  inheritance,  and  is  as  follows: 
'If  an  iufant  dies  without  issue,  having 
the  title  to  real  estate  derived  by  gift,  de- 
vise or  descent  from  one  of  bis  parents,  the 
whole  shall  descend  to  that  parent  and  his 
or  her  kindred  as  hereinbefore  directed,  if 
there  is  any;  and  if  none,  then  in  like 
manner  to  the  other  parent  and  his  or  her 
kindred;  but  the  kindred  of  one  shall  not 
he  so  excluded  by  the  kindred  of  the  other 
parent,  if  tiie  latter  ia  more  remote  than 
the  grandfather,  grandmother,  undea  aitd 
aunts  of  the  intestate  and  their  descepd- 
antfl."     Ky.   Stat,   g   1401. 

The  court,  after  holding  that  an  adoptive 
parent  has  no  right  in  inheritance  in  the 
property  of  an  adopted  child  by  virtue  of 
the  Kentucky  Adoption  Statutes,  proceeded 
to  determine  what  effect  thia  atatute  limit- 
ing the  efitate  received  by  an  infant  from 
iti  parent  had  upon  the  controversy  then 
before  it,  stating  that  "the  question  here 
is  simply,  What  is  the  proper  construction 
of  the  stainte  [referring  to  the  adoption 
statute]  T  Was  it  intended  to  put  the 
adopted  child  on  the  same  footing  a  a  the 
natural  child,  and  does  he  take  his  inherit- 
ance subject  to  the  same  llmitationa,  if  he 
dies  in  infancy  and  without  issue?" 

The  court,  after  giving  its  reasons  there, 
for,  answered  these  questions  by  holding 
that  since  the  Adoption  Statutes  provide 
that  the  adopted  child  shall  inherit  pn^ 
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ertf  from  its  aiJoptive  parent  &b  though 
it  were  the  child  of  aueli  adoptive  parent,  I 
its  estate  in  the  property  so  inherited  ia  ] 
Biibject  to  the  eame  limitation  as  the  estate 
received  from  its  parent  by  a  natural  child, 
and  concluded  its  opinion  as  fallows: 

'■The  statute  [referring  to  the  one  limit- 
ing the  estate  of  an  infant  in  property 
received  from  its  parent]  does  not  make 
the  foster  father  the  heir  of  the  adopted 
child.  Tlie  case  does  not  turn  on  the  ques- 
tion, Who  is  capable  of  inheriting  from  the 
adopted  child?  It  turns  on  the  question, 
What  estate  does  the  adopted  child,  who 
dies  in  infancy  and  without  issue,  take  in 
the  estate  of  his  foster  parent!  Ihe  adopt- 
ed child  under  the  statute  is  'capable  of 
inheritinn  as  though  such  person  were  the 
child  of  the  petitioner.'  He,  therefore,  takes 
under  the  statute  the  same  estate  as  the 
natural  child.  The  estate  of  the  natural 
child  which  he  inherite  from  his  parent  is 
defeated  by  his  licatb  in  infancy  without 
iasQe,  and  the  property  then  goes  back  to 
the  kindred  of  that  parent.  The  adopted 
child,  inheriting  as  though  he  were  the 
child  of  his  foster  parent,  takes  subject  to 
the  same  limitation,  and,  when  he  dies  in 
infancy  and  without  issue,  the  property, 
under  the  statute,  descends  to  the  kindred 
of  that  parent  from  whom  he  received  it." 
How  the  majority  of  this  court,  in  the 
case  at  bar,  can  understand  that  case  to 
hold  that  an  adoptive  parent  has  the  right 
in  Kentucky  to  inherit  property  from  the 
adopted  child  is  beyond  my  comprehension; 
and  that  they  will  admit  that  the  Kentucky 
Btatnte,  limiting  Oie  estate  of  an  infant  in 
property  received  from  its  parent  by  gift, 
devise,  or  inheritance,  can  have  no  opera- 
tion in  Mississippi  1  take  for  granted,  in 
view  of  the  two  universal  rules  that  title 
to  real  property  must  be  determined  by  the 
law  of  the  place  where  it  is  situated,  and 
that  statutes  have  no  extraterritorial  force. 
Tf  the  statute  is  to  be  applied  here,  it  must 
also  bo  applied  as  a  limitation  upon  the 
estate  of  a  natural  child,  horn  in  Kentucky, 
in  land  situated  in  this  state,  received  by 
ft  from  one  of  its  parents  by  gift,  devise, 
or  descent,  a  thing  which  1  suspect  this 
court  \vould  not  do.  The  fact  that  the 
supreme  court  of  Kentucky  has  expressly 
decided  that  its  Adoption  Statutes  confer 
no  ri^t  of  inheritance  upon  an  adopti' 
father  should  close  this  inquiry;  for  i 
court  has  ever  held,  in  so  far  ss  I  a 
aware,  that  the  con  struct  ion  placed  upon  a 
statute  of  a  state  by  its  own  supreme  court 
is  not  binding  on  the  courts  of  every  other 
state,  wherein  rights  claimed  under  anch 
statute  are  called  in  question.  36  Cye. 
1104,  and  authorities  there  cited  in  note 
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i,  among  which  is  Mclntyre  v.  Ingraham, 
36  Miss.  25,  in  which  this  court  said: 
"No  principle  of  law  is  of  more  universa] 
acceptation,  or  stands  upon  sounder  reason, 
than  that  the  construction  put  by  the  prop- 
courts  upon  the  statutes  of  their  own 
jurisdiction  Is  conclusive  of  their  force 
nnd  effect,  ajid  will  be  so  regarded  by  all 
foreign  judicatures,  when  they  may  become 
Hie  sabjecta  of  consideration." 

itate  which  Lula  May  Rule  took 
in  the  land  inherited  by  her  from  her  adop- 
father  was  that  which  she  would  have 
taken  had  she  been  bom  to  him  in  lawful 
wedlock,  which,  under  the  law  of  this 
State,  is  a  fee  simple;  consequently,  upon 
her  death,  the  land  was  inherited  unJer 
g  1649  of  our  Code  by  her  brothers  nnd 
sisters,  and  should  be  awarded  to  them, 
regardless  of  whether  this  court  thinks 
':o  do  would  be  in  accord  with  nat- 
ural justice  or  not,  for  that  questitm  ia  not 
tor  its  determination,  but  for  the  deter- 
mination of  the  legislature. 

~  se  of  Humphries  v.  Davis,  100  Ind. 
274,  50  Am.  Rep.  788,  cited  in  the  majority 
opinion,  is  of  no  value  here  for  three 
First,  that  decision  simply  con- 
strued an  Indiana  statute,  the  phrase- 
ology  of  which  is  different  from  the  Ken- 
tucky statute  here  under  consideration; 
and,  second,  whether  the  construction  put 
upon  the  Kentuclcy  statute  by  the  supreme 
of  that  Bta(«  is  right  or  wrong,  it 
should  be  accepted  and  acted  upon  here; 
and,  third,  the  right  of  an  adoptive  parent 
to  inherit  land  situated  in  a.  state  other 
than  that  under  the  laws  of  which  the 
child  was  adopted  was  not  there  involved. 
But  since  that  case  is  cited  with  approval 
in  the  majority  opinion,  it  m^y  not  he 
out  of  place  for  me  to  give  it  some  consid- 
eration. 

The  statute  there  under  consideration 
(Bums's  Anno.  Stat.  1901,  gg  SST,  838), 
after  providing  the  method  by  which  chil- 
dren could  be  adopted,  continued  hh  fol- 
lows: "From  and  after  the  adoption  of 
such  child,  it  shall  take  the  name  in  which 
it  is  adopted  and  he  entitled  to  and  receive 
all  the  rights  and  interest  in  the  estate  of 
such  adopting  father  or  mother,  by  descent 
or  otherwise,  that  such  child  won  hi  if 
the  natural  heir  of  such  adopting  father  or 
mother.  .  .  .  After  the  adoption  of  such 
child,  Bueh  adopted  father  or  mother  shall 
occupy  the  same  position  toward  such  child 
that  he  or  she  would  If  the  natural  father 
or  mother,  and  be  liable  for  the  mainte- 
nance, education,  and  every  other  way  re- 
sponsiMe  as  a  natural  father  or  mother." 
It  came  before  the  supreme  court  of  In- 
diana for  construction  in  Barnhitel  v.  F«r- 
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Tell,  47  lud.  335,  uid  th«  court  then  held 
that  it  conferred  no  right  on  an  adoptive 
parent  to  ijilierit  property  from  the  adopted 
lihild.  In  Krug  v.  Davis,  87  Ind.  u9(),  it 
was  (Ksiceded  by  counsel,  and  assumed  by 
the  court)  Uiat  the  statute  conferred  no 
such  right,  but  when  tliat  case  came  again 
to  the  court  on  a  second  appeal,  as  Davie  t. 
Krug,  05  Ind.  1,  the  court  held  that  the 
question  was  not  considered  and  decided 
by  it  on  the  former  appeal,  and  waa  there- 
fore not  within  the  Ian  of  the  case  rule; 
that  the  st&tute  did  confer  such  right  of 
inheritance  on  an  adoptive  parent — and 
uverruied  Btimhizel  v.  Farrell.  After- 
wardB,  the  right  of  tlie  same  adoptive  par- 
ent to  inherit  from  the  same  adopted  child 
that  waa  involved  in  Erug  v.  Davis,  and 
Dai  ill  V.  Krug,  supra,  came  before  the  court 
in  Humphries  v.  Davis,  in  which  the  over- 
ruling of  BarnhiEel  v.  Ferrell  nas  approved, 
the  court  conalruing  its  statute  in  the  light 
'of  the  civil  law,  and,  as  was  pointed  out 
bv  the  Bupreme  court  of  Iowa  in  Baker  v. 
C'lowser,  168  Iowa,  158,  43  L,R,A.{N.S.) 
Hlj'j.  138  N.  W.  837,  baaing  ita  conclusion 
upon  an  erroneous  premise.  The  reasoning 
ui  that  court,  from  the  status  of  an  adopt- 
ed child  under  the  civil  law,  was  repudiated 
■by  this  court,  as  hereinbefore  pointed  out, 
in  Beaver  v.  Crump,  76  Misa.  34,  23  So.  432, 
■and  by  the  supreme  court  of  Kentucky,  in 
Villier  v,  Watson,  188  Ky.  C31,  L.R.A. 
l»a8A,  8E0,  182  S.  W.  809-  Among  the 
numerous  cases  in  which  it  has  been  held 
that  an  adoptive  parent  does  not  inherit 
property^  from  the  adopted  child,  unless 
the  right  so  to  do  is  expressly  given  by 
statute,  are  the  following:  Baker  v.  Clovr- 
eer,  158  Iowa,  loG,  43  L.R.A.IN.S.)  1056. 
138  N.  W.  837;  Belnders  t.  Koppetnann, 
«8  Mo.  482,  30  Am.  Rep.  802;  Ecidecamp 
T.  Jersey  Citv,  H.  ft  P.  Street  R.  Co.  69 
N.  J.  L.  284,  'lOl  Am.  St.  Kep.  707,  55  Atl. 
-239;  Hole  v.  RobUns,  63  Wis.  614,  10  N.  W. 
«17;  White  v.  Dotter,  73  Ark.  130,  83  S.  W. 
1052;  RuBsell  T.  Jordan,  5B  Colo.  445,  147 
Pac  603,  Ann.  Caa.  19160,  TBO;  Lathrop 
■r.  Young,  25  Ohio  St.  461;  Upson  v.  Noble, 
36  Ohio  St.  SSd;  EdwMdi  v.  Yearby,  168 
N.  C.  663,  L.R.A.  1915E,  462,  85  S.  E. 
19;  Daispy's  Estate,  15  W.  N.  C.  403;  Mur- 
phy T.  Portrum.  96  Tenn.  60S,  30  L.H.A, 
^3,  32  S.  W.  683. 

The  California  case  cited  in  the  majority 
opinion  is  of  no  value  here,  for  the  reaaon, 
«B  pointed  out  in  the  California  court's 
opinion,  the  statute  of  that  state  there 
under  con  side  rati  on  is  materially  different 
from  the  statutes  of  other  states.  The  stat- 
ute (Civ.  Code,  gg  228,  229)  there  construed 
«B  was  said  by  that  court,  does  "not  in 
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t«rms  provide  for  the  inherltanoe  by  the 

adopted  child  from  the  adopting  parent  or 
vice  versa,"  but  does  provide  that  "  'a  child, 
when  adopted,  may  take  the  family  name  of 
the  person  adopting.  After  adoption,  the 
two  shall  austain  towards  each  other  the 
legal  relation  of  parent  and  child,  and  have 
all  the  rights  and  be  suliject  to  all  the  du- 
ties of  that  relation.  The  parents  of  an 
adopted  child  are,  from  the  time  of  the 
adaption,  relieved  of  all  parental  duties 
tou'arda,  and  all  responsibility  for,  the 
child  so  adopted,  and  have  no  right  over 
it,' " — and  was  construed  by  the  court  to 
mean  that,  when  a  child  is  adopted  under 
it,  the  relations  between  it  and  its  natural 
parents  ars,  and  for  all  legal  purposes, 
superseded,  and  it  thereafter  becomes,  for 
all  such  purposes,  the  child  of  the  adoptive 
parents.  The  Kentucky  statute  expressly 
gives  the  child  a  right  to  inherit  from  it^ 
H,doptive  parents.  Our  statute  provides 
that  such  right  may  be  conferred  upon  it 
in,  the  decree  of  adoption;  but  in  neither 
□f  these  statutes  is  a  right  in  the  adoptive 
parent  to  inherit  from  the  child  referred  to, 
and  therefore  such  a  right  cannot  be  held 
to  be  included  therein  without  violating  one 
of  the  most  elementary  rules  of  constme- 
tiun.  "E^preesio  unius  est  exclusio  alto- 
riuB."  And,  moreover,  aa  bereinl>efDre 
pointed  out,  this  court  has  held  that  under 
our  statutes — and  the  Kentucky  court  has 
held  under  the  Kentucky  statutes — no  such 
relation  is  created  by  the  adoption  of  a 
child. 

In  eoncluaion  I  have  only  this  further  to 
say:  That  when  this  case  was  before  ns 
on  the  former  appeal,  we  held,'  as  has  also 
the  supreme  court  of  Kentucky,  that,  under 
the  Kentucky  statute  under  which  Lula 
Uay  Rule  waa  adopted,  Iter  adoptive  par- 
ents were  given  no  right  to  inherit  property 
from  her,  which  holding,  even  if  this  court 
has  the  right  to  construe  the  Kentucky 
statute  differently  from  what  it  has  been 
<ro]iatTued  by  the  Kentucky  court,  is  sup- 
ported by  the  decisions  of  all  the  coarfas 
which  have  construed  statutes  the  phrase- 
ology of  which  is  similsr  to  that  of  tlie 
statute  here  under  consideration;  and  yet 
that  decision  is  to  be  overruled  because  a 
majority  of  this  court  now  say  that  it  is 
manifestly  wrong. 

I  am  requested  by  my  Brother  Sykea  to 
say  that  he  concurs  in  tiie  viens  herein 
es  pressed. 


A  suggestion  of  error  having  been  filed, 
Ethrldgo,  J.,  on  October  8,  1917,  handed 
down  the  following  additional  opinion: 
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The  EUggeation  of  evror  filed  in  this  case 
thaltengeB  the  power  of  Uie  court  to  change 
the  deciaion  on  the  first  appeal,  on  the 
ground  of  want  of  power  in  the  court  un- 
der constit utiunal  grant  of  jurisdiction  to 
the  court;  second,  If  the  court  had  such 
power,  that  its  exercise  would  violate  the 
rules  of  res  judicata,  "for  which  neither 
a  principle  can  be  stated  nor  an  autliorit; 
produced ; "  third,  that  to  make  such  a 
decree  Ib  to  overrule  an  unbroken  line  of 
decisions  in  this  state,  recognizitig  and  en- 
forcing the  law  of  the  case. 

The  Conetitution,  in  giving  jurisdiction 
to  the  supreme  court,  uses  the  following 
language:  "The  supreme  court  shall  hare 
such  jurisdiction  as  properly  belongs  to  a 
■■ourt  of  appeals."  Section  146  of  the  Con- 
stitution. 

In  §  144  the  general  grant  of  judicial 
power   ifl   in  the   following   language: 

"TTie  judicial  power  of  the  state  shall  be 
vested  in  a  supreme  court  and  such  uther 
courts  as  are  provided  for  in  this  Constitu- 
tion." 

It  will  be  noted  from  these  provisions 
that  the  entire  judicial  power  of  the  state 
is  vested  in  the  supreme  court  and  such 
other  courts  as  are  provided  for  in  the 
Constitution.  Section  14fl  has  been  con- 
strued to  mean  that  the  supreme  court  has 
onl;-  appellate  jurisdiction,  and  that  orig- 
inal jurisdiction  cannot  be  conferred  upon 
it.  There  is  no  limit  of  the  appellate  juris- 
diction that  maj'  ho  conferred  upon  it  under 
the  Constitution.  All  power  belonging  to 
an  appellate  court  may  be  conferred  upon 
the  supreme  court,  and  there  is  no  limita- 
tion in  the  Constitution  on  tlie  power  of  the  ; 
court  to  overrule  decisions,  or  change  Its 
decision  when,  in  the  opinion  of  the  court, 
a  former  decision  may  be  erroneous  or 
wrongful.  No  authoritv  cited  in  the  sug- 
eestion  of  error  or  brief  refers  to  any  con- 
stitutional restriction,  and  the  constitu- 1 
tional  power  of  the  court  to  make  decisions  j 
of  the  kind  challenged  in  the  suggestion  of  i 
error  has  not  been  decided  or  adjudged  in 
any  of  the  authorities  cited.  The  decisions  i 
cited  wholly  fail  to  sustain  this  contention. 
The  court  necessarily  has  power  to  decide 
an  appeal  and  enter  a  final  judgment. 

On  the  second  proposition,  that  if  the 
court  possesses  such  power  the  decision 
would  violate  the  rule  of  res  judicata,  "for 
which  neither  a  principal  can  be  stated  nor 
authority  produced,"  is  likewise  not  well 
taken.  We  think  we  have  produced  deci- 
sions in  the  former  opinion  sustaining  the 
power  and  right  of  the  court  to  change  the 
decision.  Other  authorities  could  be  eited, 
and  among  the  decisions  which  have  accom- 1 
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plished  the  same  result,  withoat  making 
the  pronouncement  in  terms,  is  Field  v. 
Middlesex  Bkg.  Co.  TT  Miss.  ISO,  26  So. 
365,  which  later  cune  before  th*  court  on 
second  appeal  in  64  Miss.  64«,  37  So.  13ft. 
On  the  first  appeal.  Judge  Woods,  as  the 
organ  of  the  court,  used  some  strong  lan- 
guage and  reversed  the  case.  On  the  second 
appeal,  a  majority  of  the  court  reversed  the 
lower  court,  which  followed  Judge  Woods's- 
opinion,  and  changed  the  effect  of  the  de- 
cision on  the  first  appeal.  It  is  true  that 
Judge  Whitfield,  one  of  the  members  of  the 
court,  undertook  to  show  the  same  result 
could  lie  accomplished  without  disturbing 
Judge  Woods's  opinion;  but  the  court  dill 
change  the  pronouncement  of  the  law  an 
it  had  been  adjudicated  on  the  first  appeal. 
In  Judge  Woods's  opinion,  he  stated  that 
the  record  consists  of  three  large  volumes, 
and  it  was  manifest  that  the  facts  were 
fully  presented  on  the  first  appeal ;  but  on 
the  second  appeal  a  difi'erent  conclusion 
was  reached  on  the  facts.  In  Btate  T. 
Louisville  &  N.  R.  Co.  87  Miss.  35.  51 
So.  918,  53  So.  454,  Ann.  Cas.  1B12C,  1150. 
and  in  the  same  case  in  IM  Miss.  413,  01 
So.  425,  the  court  declared  the  law  applica- 
ble to  the  case  and  reversed  the  chancery 
court,  remanding  the  matter  to  be  proceeded 
with  in  accordance  with  the  opiuion  there- 
in pronounced.  On  the  first  remand  the 
chancellor  decKned  to  follow  the  court,  and 
in  reversing  him  the  second  time  in  104 
Miss.  413,  61  So.  426,  the  law  was  again 
announced  and  reaffirmed  as  in  the  first 
opinion.  Thereupon  the  chancellor  entered 
a  decision  in  conformity  with  the  opinion 
of  the  supreme  court.  The  case  was  there- 
upon appealed  again  to  this  court,  and  in 
107  Miss.  697,  65  Bo.  881,  the  court  changed 
its  announcement  of  the  law,  and  reversed 
the  chancellor,  and  entered  judgment  dis- 
missing ihe  suit. 

Numerous  anthoritiee  have  been  cited  in 
the  suggestion  of  error,  most  of  which 
were  referred  to  in  the  dissenting  opinion 
in  the  present  case,  and  in  none  of  them  is 
the  precise  case  here  dealt  with  prcaented. 
The  only  case  that  seems  to  sustain  the 
contention  of  the  suggestion  of  error  is 
Stewart  v.  St«bbins,  30  Miss,  66.  That 
case,  however,  is  distinguishable  from  this 
case,  because  the  former  decision  was  not 
in  the  same  case.  But  the  rights  growing 
out  of  the  suit  bad  been  adiudicated  in  the 
case  of  Stebbins  t.  Nlles,  26  Miss.  267.  and 
which  had,  therefore,  been  finally  adjudi- 
cated, and  constituted  res  judicata,  prop- 
erly speakiiif;,  and  as  distinguished  from 
the  law  of  the  case.  It  is  true  that  the 
court,  in  the  case  reported  in  30  Miss.  66, 
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uses  laoguage  that  would  support  tbe  cor- 
tention;  but  the  language  used  wu  not 
applicable  to  the  facte  of  the  caie.  In 
other  words,  it  waa  broader  than  the  case 
called  for.  Tie  deciBJon,  applied  to  the 
facte  of  tbe  case  on  nrhich  it  was  decided, 
was  perfectly  proper;  b«t  the  statement  of 
the  court  in  the  opinion,  "that  it  ia  inuna- 
terial  in  this  respect  whether  the  case  was 
further  proceeded  with  in  the  court  belo*' 
or  not,"  was  not  before  the  court,  and  ia 
not  authoritj  for  the  proposition  here  cited. 
The  names  of  great  judges  of  the  past, 
who  have  adorned  this  court,  have  been 
brought  into  honored  review,  in  the  sug- 
gestion of  error,  as  grsst  n&mee  in  the  ju- 
dicial hietory  of  this  state.  We  revere  the 
memor;  of  these  judges,  and  liave  great 
respect  and  deference  for  their  decisions. 
Able  and  eminent  as  these  judges  were, 
tbey  were  human  and  fallible,  and,  while 
we  would  not  lightlj  depart  from  nilee 
laid  down  by  them,  Rtill  we  must,  where 
they  have  decided  cases  which  operate  to  I 
efTect  injustice  or  lead  to  wrong  results,  j 
apply  the  corrective  as  though  we  had  ren-  f 
dered  the  aame  decisions.  We  do  not  in-  | 
tend  to  depart  lightly  from  precedents,  I 
We  expect  to  consider  and  Adhere  to  tbem  I 
where  they  are  sound  in  principle;  but  we 
refuse  to  tiriicify  justice  on  the  cross  of  | 
precedent.  We  do  not  think  the  language 
used  in  our  opinion:  "When  judicial  con- 
struction is  out  of  harnintiy  with  natural  | 
justice  the  judicial  reasoning  should  with-  ' 
stand  tbe  most  careful  scrutiny  and  analy- 
sis before  it  should  prevail,"  and  courts  are 
crested,  maintEiined.  and  sworn  to  admin- 
ister justice  and  not  to  adhere  strictly  to 
arbitrary  rules.  When  a  rule  of  decision 
defeats  justice  or  seriously  impairs  it,  it 


should  be  departed  from  rather  thau  fol- 
lowed," is  such  radical  language  as  need 
frighten  the  members  of  the  bar.  lliere 
may  be  those  who  lore  consistency  of  utter- 
ance and  of  precedent  more  than  Uiey  do  tlie 
adminiaU'ation  of  justice,  but  in  our  opin- 
ion the  courts  were  created  solely  for  the 
purpose  of  administering  justice.  We 
recognize  that  precedents  ore  valuable 
guides,  and  it  is  not  our  purpose  to  throw 
them  aside  entirely,  and  tu  proceed  and 
blaze  a  new  trial  from  our  personal  sense- 
of  right  and  justice.  The  decisions  of  the 
courts  are  not  necessarily  unchangeable, 
M)d  it  is  the  duty  of  the  court  to  change  a 
decision,  if  wrong  in  principle,  and  which 
lead*  to  injustice  and  wrong. 

'ilie  Orat  appeal,  in  the  present  case,  wait 
from  an  inter loentory  decree,  and  not  from 
a  flnsl  decree.  Impurtnnt  as  it  is  for  the 
court  to  adhere  to  rulings  made  in  settling 
the  principles  of  litigation  before  final 
decree  or  judgment,  it  is  more  important 
that  justice  be  done;  and  where  the  court 
reached  the  oonclaeion  that  a  decision  is 
manifeatly  wrong,  sod  ought  to  be  over- 
ruled, we  see  no  reason  to  hold  a  litigant 
irrevocably  bound  to  the  court's  mistake. 
If  a  mietake  is  made,  it  would  be  better  to 
correct  it  at  once,  while  injustice  may  be 
prevented.  A  litigant  has  no  vested  inter- 
est in  a  court's  mistake,  where  the  mistake 
is  discovered  before  the  final  ending  of  the 
litigation. 

We  are  satisfled  with  the  pronouncement 
in  our  former  opini(»i  on  the  third  proposi- 
tion above  laid  down  in  the  suggestion  of 
error,  without  adding  to  it. 

Suggestion  of  error  is  overruled. 

Smith,  Ch.  J.,  and  Sfbea,  J.,  dissenting. 


KANSAS  SITPREMB  COURT. 

JAMES  A.  BAIRD 


SAUNA  NORTHERN  RAILROAD  COM- 
PANY et  ftl.,  Appts. 


(103  Kan.  462,  173  Pac.  1069.) 
Katlroad  —  contract  for  station  —  valld- 


A  contract  rande  in  consideration  of  the 
giving  of  mibscription  notes  whereby  a  rail- 
road company  agrees  permanently  to  estab- 

Feadnofa  by  Bcbck,  J. 


Note. —  The  validity  of  a  contract  with 
a.  railroad  company  to  establish  and  main- 
tain a  station  is  treated  in  tbe  annotation 
following  Grimes  v.  Minneapolis,  St.  P.  B. 
A  D.  Electric  Traction  Co.  L.R.A,lfll6F,  601. 
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lish  and  maintain  on  the  subscriber's  land 
a  passenger  and  freight  depot  and  station, 
stockyards,  sidetracks,  and  other  shipping 
facilities  and  to  refrain  from  ever  estab- 
lishing or  maintaining  similar  structures  or 
facilities  within  competing  distance  of  iJie 
■ubscrilwr's  land,  is  void  as  against  public 
policy,  and  is  void  aa  against  public  policy 
irrespective  of  the  provision  not  to  estab- 
lish other  stations. 

For  otKer  cases,  see  Oontraclg,  III.  c,  3,  in 
Dig.  1-5Z  N.  S. 

(July   6,   IB18.) 

APPEAL  by  defendants  from  a  judf^nent 
of  the  District  Court  for  Mitchell  Coun- 
ty overruling  a  demurrer  to  a  petition 
filed  to  recover  daiiiagee  tor  breach  of  a 
contract  to  locate  and  maintain  a  depot  and 
other  shipping  facilities.  Reversed. 
The  facU  are  stated  in  the  opinlcm. 


KAXSAS  SUPREME  COUHT. 


Mr.  David  RlUhle,  for  appellants; 
The   contract   in    queEtioii    was    void    as 
Against  public  policy,  and  cannot  be  en- 

St.  Joseph  &  D.  C.  E,  Co.  v.  Ryan,  11 
Kan.  603,  15  Am.  Rep.  357 1  Williajneon  v. 
Chicago,  R.  I.  *  P.  R.  Co.  53  Iowa,  120,  .tO 
Am.  Rep.  208,  4  N.  W.  870;  Mobile  ft  O.  R. 
Co.  V.  People.  132  111.  559,  22  Am.  St  Rep. 
656,  24  N.  E.  843;  Pueblo  &  A.  Vall^  R. 
Co.  r.  Tavlor,  6  Colo.  1,  43  Am.  Rep.  512; 
Florida  C.  ft  P.  R.  Co.  v.  State.  31  Fla.  482, 
20  L.R.A.  410,  34  Am.  St.  Rep.  30,  13  So. 
103;  AUanta  A.  \\.  P.  R.  Co.  v.  Camp,  130 
Ga.  1,  15  L.R.A.(N.S.)  504,  124  Am.  St. 
Rep.  161,  eo  S.  E.  177.  14  Ann.  Cae.  430; 
Beasley  v.  Texas  ft  P.  R,  Co.  63  C.  C.  A. 
434,  115  Fed.  052;  St.  Louis,  J.  ft  C.  R.  Co. 
V.  Mathers,  71  111.  502,  22  Am.  Rep.  122; 
Atchison,  T.  ft  8.  F.  R  Co,  v.  Jefferson 
County,  21  Kan.  300;  Coie  v.  Brown.Hur. 
ley  Hsrdnare  Co.  130  Iowa.  487,  18  L.R.A. 
(N.8.)  1161,  117  N.  W.  748,  16  Ann.  Cas. 
84«. 

Mr.  R.  M.  Andersoa,  for  appellee: 

The  railway  company  having  Jailed  to 
comply  with  the  provision i  of  their  con- 
tract, in  that  they  did  not  build  the  depot 
or  the  facilities  as  agreed  upon,  are  lia. 
ble  under  the  terms  of  the  contract  for 
HUch  damages  as  tlieir  acts,  or  failure  to 
act,  has  caused  plaintiff. 

Tucker  v.  Allen,  16  Kan.  312;  St.  Joseph 
ft  D.  C.  R.  Co.  V.  Ryan.  11  Kan.  603.  15 
Am.  Bep.  357;  Kansas  P.  R.  Co.  r.  Hop- 
kins. 18  Kan.  404;  louisville  N.  A.  ft  C. 
R.  Co.  V,  Sumner,  106  Ind.  66,  56  Am.  Rep. 
719,  5  N.  E.  404;  Atchison,  T.  ft  8.  F.  R. 
Co.  V.  Jefferson  County.  21  Kan.  300:  At- 
lanta ft  W.  P.  E,  Co.  "v.  Camp.  130  Ga.  1, 
15  L.R.A.(N.a)  504.  124  Am.  St.  Rep. 
151.  60  S.  E.  177,  11  Ann.  Cas.  WO;  Grimes 
V.  Minneapolia,  St.  P.  R.  &  D,  Electric  Trac- 
tion Co.  133  Minn.  442,  I^R.A.lOlflF,  687, 
158  N.  W.  7IB;  LouiBville,  St.  I^  ft  T.  R. 
Co.  V,  KeafuB,  03  Kj-.  r>3,  18  S.  W.  1030; 
Louisville,  N.  A.  *  C.  E.  Co.  v.  Sumner, 
10$  Ind,  55.  55  Am.  Bcp.  71S,  5  N.  E. 
4«4!  Louinville,  X.  A.  ft  C.  R.  Co.  v.  Moore, 
106  Ind.  «00.  5  N.  B.  413;  Pittsburg,  Ft.  W. 
ft  C.  R.  Co.  Y.  Rose,  24  Ohio  St.  219;  Cald- 
well V.  East  Broad  Top  R.  4  Coal  Co.  160 
Pa.  00,  32  Atl.  85;  East  Line  ft  R.  River 
R.  Co.  V.  Garrett,  52  Tex.  133 ;  First  Nat. 
Bank  v.  Hendrie,  49  Iowa,  402,  31  Am. 
Rep.  153;  Harris  v.  Roberts,  12  !seb.  631, 
41  Am.  R«p.  77H.  12  N.  W.  SB;  Baltimore 
ft  0.  ft  C.  R.  Co.  t.  Ralston.  41  Ohio  St. 
573. 

Bnrcta,   J.,  delivered  the  opinion  of  the 

The  action  was  one  for  damages  for 
breach  of  a  contract  to  locate  and  maintain 
L.R.A.1S18F. 


a  depot  and  other  shipping  facilities,  A 
demurrer  to  the  petition  was  overruled, 
and  the  defendant  appeals. 

The  contract  provided  that  the  railroad 
company  should  permanently  establish  and 
maintain,  on  described  land  of  the  plain- 
tiff, a  pansenger  and  freiglit  depot  and  fin- 
tion,  stockyards,  sidetracks,  and  other  ship- 
ping facilities,  refrain  from  ever  establish- 
ing or  maintaining  a  depot,  station,  or 
siding  facilities  between  Ash  Grove,  in  Lin- 
coln county,  and  the  proposed  station  in 
Mitchell  county,  or  wiUiin  10  miles  of  tli.' 
proposed  station,  do  all  in  its  power  'i 
obtain  for  the  proposed  station  poetoflice 
and  express  office  facilities,  to  the  end  that 
there  might  he  established  on  the  real  es- 
tate described  a  town  equipped  with  the 
necessary  shipping,  express,  and  postAl 
facilities,  and.  at  the  time  wbeu  the  prti- 
posed  station  should  be  completed,  run  an 
excursion  train  for,  or  assist,  in  advertis- 
ing, a  sale  of  town  lots,  free  of  cost.  The 
consideration  was  the  execution  arid  deliv- 
ery to  the  railroad  company  of  subscrip- 
tion notes  in  the  sum  of  $10,000,  with  an 
option  to  give  notes  to  the  amount  of  (o,- 
000  and  subscribe  310,000  to  a  bond  issue 
ot  the  railroad  catnpaay.  Should  the  rail. 
road  company  default  in  performing  any 
portion  of  the  contract,  it  was  to  pay  to 
the  plaintiff  the  sum  of  »5,000  as  liquidated 
damans. 

The  petition  set  out  the  contract,  plead- 
ed performance  by  the  plaintiff  and  breach 
by  the  defendant,  and  prayed  for  the  stip- 
ulated damages.  The  contract  was  void, 
because  contrary  to  public  policy,  and  the 
demurrer  to  the  petition  should  have  been 
sustained. 

The  plaintiff  argnes  that  it  is  not  per 
se  against  public  policy  to  bargain  with 
a  railroad  company  for  the  location  of  a 
station  at  a  particular  place;  that  (stations 
may,  ot  course,  always  be  discontinued  when 
it  is  proper  to  do  bo,  and  conseiiuently  the 
stipulation  for  a  permanent  station  may  be 
ignored;  and  that  the  admittedly  void  stip- 
ulation not  to  establish  other  stations  is 
severable.  The  plaintiff  is  not  able  to  point 
out  what  part  of  his  subscription  was  made 
in  consideration  of  the  naked  location  of  a 
station  on  his  land,  with  accompanying  ship- 
ping facilitiL's.  On  the  face  of  the  contract 
material  portions  of  the  consideration  on 
which  tJke  plaintiff  made  his  subscripticm 
were  that  the  station  should  not  be  discon- 
tinued as  soon  as  established,  or  at  any 
later  time,  but  should  be  permanent,  and 
that  no  other  station  should  be  located 
within  competing  distance.  To  interpret 
the  contract  otherwise  would  be  to  make 
a  decidedly  different  enga^ment  betweeiL 
the  parties  than  that  expressed  by  the  in- 
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Ktrum«iit.  The  BUppasedly  leg«l  and  the 
illegal  thing?  to  be  done  ^  the  railroad 
■ciimpanj-  confrtituted  a  unit  of  pertorroante 
on  its  part,  just  as  tlie  plaintiff's  aubsprip- 
tion  cosstituted  ■  nnit  of  performance  on 
hiH  part,  and  the  entire  contract  was  Told. 
The  eonrt  does  not  agree  that  the  con- 
tract would  have  been  valid  If  it  had  con- 
templated no  mora  than  the  etitablishing 
of  tbe  atation  and  shipping  facilitiee  de- 
scribed. The  public  has  an  interest  in  the 
location  of  atation b  on  a  line  of  railroad, 
with  the  accompanying  facilitiei  for  aerr- 
Ing  the  public.  That  interest  is  paramount 
to  the  Interest  of  KtockhoWerH  of  the  rail- 
road company  1  and  the  temptation  to  grati- 
fy private  greed,  rather  than  satiafy  public 
need,  by  selling  out  railroad  facilitiei,  ia 
juat  great  enough  that  railroad  officer*  and 
agents  ougbt  not  to  he  permitted  to  expoae 
themfielvea  to  it.  The  authorities  on 
Bubject  of  the  validity  of  station  contracts 
are  not  in  harmony,  and  it  ia  not  atrange 
that  this  should  be  so.  On  one  side,  trans- 
portation by  rail  is  private  enterprise;  on 
the  otiier  public  service;  and  the  supremacy 
of  tho  public  interE^st  was  not  always  clear- 
ly vitiualiKed.  Indeed,  it  was  often  diffi- 
cult to  do  so  in  the  early  days  of  railroad 
building  through  great  areas  of  undevel- 
oped territory.  Puhlic  policy  as  an  opera- 
tive legal  principle  was  not  always  clearly 
visualized.  Sometimes  the  statutory  prlvi- 
le^R  enjoyed  by  railroad  builders  and  the 
statutory  privileges  permitted  municipal 
and  quasi  municipal  corporations  in  socnr- 
ing  the  extension  to  them  of  railroad  fa- 
cilities confused  the  application  of  the 
doctrine  of  public  policy  to  private  con- 
In  this  state  the  subject  flrat  came  up 
for  adjudication  in  1872,  in  the  case  of  Mc- 
Clure  v,  Missouri  River,  tt,  S.  4;  G.  R. 
Co.  0  Kan.  373.  AlcClurc  and  many  others 
executed  bonds  to  convey  land  to  the  rail- 
road company  if  it  would  build  its  road 
to  Baxter  Springs  and  establish  a  depot  and 
other  huiidings  there.  The  railroad  com- 
pany brought  suit  on  ilcClure'a  bond.  The 
answer  was  that  tho  railroad  was  building 
in  the  direction  of  the  south  line  of  the 
state  and  toirnrd  a  terminus  in  Texas.  TVo 
routes,  known  aa  the  Tar  Creek  route  and 
the  Baiiter  Springs  route,  were  In  contem- 
plation. The  Tar  Creek  route  was  the  more 
direct;  and  it  would  cost  about  $100,000 
more  to  build,  and  420,000  more  uuuiallj' 
to  operate  the  Baxter  Springs  route.  In 
consideration  of  the  donationa  of  McClure 
and  otben,  the  Baxter  Springs  route  was 
adopted.  The  atatute  authorised  the  rail- 
road company  to  take  and  hold  voluntary 
grants  of  real  estate  made  to  aid  in  the 
construction  and  maintenance  of  its  road, 
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and  left  the  railroad  company  free  to  choose 
its  route.  Building  tho  road  to  Baxter 
Springs  did  not  constitute  a  deviation  from 
any  previously  designated  route;  and  the 
court  concluded  the  question  presented  to 
the  railroad  company  for  deetsion  was 
simply  whether  it  would  build  a  railroad 
to  Baxter  Springs  or  not.  Consequently, 
it  was  held  that  the  bond  was  nnt  void 
nn  against  publio  policy.  The  deoision  wa« 
sound,  becauae  the  contract  sued  on  belonged 
to  a  class  of  contracts  sanctioned  by  puUic 
policy,  erfdenced  by  Statute,  although  an 
unauthorized  use,  might,  on  oecaaion,  be 
made  of  a  particular  contract  of  that  dtar- 

In  the  caw  of  St.  Joseph  k  D.  0.  R.  Co. 
V.  Ryan,  11  Kan.  602,  16  Am.  Rep.  36T,  de- 
cided In  1R73,  the  syllabus  reads  as  follows: 

"It  is  tlw  dnty  of  a  railroad  corporation 
to  furnish  reasonable  depot  facilities  for 
tbe  aecommodation  of  the  public  In  the  Mat- 
ter of  transportation  and  travel. 

"A  contract  in  contravention  of  this  duty 
of  furnishing  reasonable  depot  facilities  la 
against  public  policy  and  void;  and  a  con- 
tract not  to  have  or  use  a  depot  within 
S  miles  of  a  givm  point  is  such  a  contract." 

The  opinion  was  written  by  Mr.  Justice 
Brewer,  with  his  characteristic  breadth  and 
lucidity  of  thought  and  simplicity  of  ex- 
pression, and  has  been  used  to  fortify  tbe 
deciaions  of  many  courts  whose  attention 
has  been  occupied  by  the  same  subject.  Hie 
argument  concluded  with  a  quotation  from 
the  opinion  of  Chief  Justice  Shaw  in  the 
case  of  Fuller  v.  Dame,  18  Pick.  472,  hold- 
ing a  note  to  be  void  the  consideration  of 
which  was  an  agreement  to  locate  a  depot, 
because,  if  coatraots  to  pay  money  fur  the 
location  of  great  public  works  or  improve- 
ments in  siich  a  way  as  to  eiihunof  tbe 
value  of  a  landowner's  estate  were  indulged, 
the  public  interest  might  he  overlooked  and 
sacrificed  in  a  mercenary  conflict  of  sepa- 
rate local  and  private  interests.  The  con- 
vincing reasoning  of  the  principal  ease  ap- 
plies with  equal  force  to  contracts  to  es- 
tablish and  maintain,  and  eontrarts  not 
to  establish  and  maintain,  stations. 

In  tho  case  of  Tnoter  t,  Allen,  16  Kan. 
312,  decided  in  187II.  a  deed  of  land,  blank 
as  to  the  grantee,  was  delivered  to  a  rail- 
road company,  on  condition  that  a  depot 
should  be  built  at  a  certain  place  within 
a  atated  time,  and  on  the  further  condition 
that  no  depot  should  be  built  at  another 
place  within  a  year.  The  railroad  company 
filled  the  blank  with  the  name  of  a  person 
who  had  performed  services  for  it,  and  de- 
livered the  deed  to  him.  The  conditions 
of  the  deed  were  performed.  Afterwards 
the  grantors  qultdaimed  to  Allen,  who 
brought  cult  to  recover  the  land  becauH 
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the  conveyanoe  contravened  public  policy. 
The  deciBion  wae.  that,  graoting  the  ill^al 
character  of  the  conveyance,  the  parlies  to 
it  were  in  pari  delivto,  and  the  transaction 
having  been  fully  executed,  the  law  left 
them  and  their  asaigoeea  where  it  found 

The  writer  at  the  opinion  jnst  referred 
to  assumed  that  the  action  naa  not  predi- 
cated on  invalidity  of  the  agreement  to 
build  a  depot,  and  aasunied  thai  the  contract 
not  to  bnild  the  other  depot  wae  illegal. 
In  the  course  of  the  opinion  the  question 
was  asked,  how  any  court,  without  knowl- 
edge of  the  facts,  could  know  whether  or 
not  a  contract  not  to  build  a  depot  at  a 
particular  place  would  be  void  as  against 
public  policy.  In  the  diacussion  of  tbe 
question,  Btresa  was  laid  on  tliB  uncertain- 
ty with  respect  to  the  future  needs  of  any 
conununity,  and  a  leaning  was  indicated 
toward  the  Tiew  that  illegality  depends  on 
public  detriment  in  fact,  which  the  court 
can  aee  and  estiniate  in  the  particular  case. 
In  the  Ryan  Case  the  uncertainty  with  re- 
spect to  the  future  needs  of  any  community 
was  offered  as  a  reaswj  for  not  allowing  the 
railroad  company  to  tie  its  bands  by  a  re- 
strictive station  contract.  The  reason  ap- 
plies to  contracts  to  establieh  statione,  be- 
cause legitimate  public  service  should  not 
be  burdened  with  any  improvident  construc- 
tion, maintenance,  or  operation.  The  notion 
that  illegality  depends  on  detriment  in  fact 
in  th«  particular  case  is  now  generally 
repudiated.  Actual  puhlic  benefit  in  a  par- 
ticnlar  case  will  not  relieve  from  the 
taint  of  illegality ;  the  true  tent  being 
the  tendency  of  contracts  of  that  character 
to  injure  the  public.  13  C.  J,  444.  The 
decision  in  the  Allen  Case,  houever.  was 
perfectly  sound,  because  it  was  place<l  on 
the  ground  already  stated. 

In  the  case  of  Nortliern  Eanaax  Town 
Co.  V.  Oswald,  18  Kan.  3.3G,  Oswald  agreed 
to  deed  land  to  the  town  company  when  a 
railroad  was  cumiileted  to  Hanover  and  a 
depot  was  erected  there.  Suit  was  brought 
on  the  agreement,  and  a  demurrer  to  the 
petition  was  sustained.  The  consideration 
for  the  a^eement  did  not  appear.  So  far 
as  the  petition  disclosed,  the  agreement  bore 
■no  relation  whatever  to  the  determination 
of  the  question  whether  or  not  a  railroad 
and  depot  should  he  built,  and  the  judfcnient 
nf  the  district  court  sustaining  the  demur- 
rer was  properly  reversed. 

In  the  case  of  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Jefferson  County,  21  Kan.  309,  suit  was 
brought  to  compel  delivery  of  township 
bonds  in  payment  of  a  subaerjption  to  the 
capital  stock  of  the  railroad  company.  The 
I.,E,A.1B1BF. 


statute  authoriied  the  subscription  and 
bond  issue,  and  further  provided  that  the 
commissi  oners  should  not  cause  the  bond«. 
to  be  issued  until  the  railroad  was  com- 
pleted through  the  township  voting  bonds, 
or  to  such  point  in  the  township  ae  might 
be  conditioned  in  tlie  bonds.  The  subacrip- 
tion  contained  a  condition  that  the  railroad 
company  should  construct  its  road  through 
Valley  Falls,  a  city  of  the  township,  and 
build  a  depot  there.  The  court  held  that 
the  bonds  should  be  issued.  The  decision 
was  sound,  because  the  contract  t>eIoQged  to 
a  class  which  the  law  expressly  authorized 
the  township  to  make.  Public  policy,  evi- 
denced by  the  statute,  permitted  the  town- 
ship to  bargain,  to  its  supposed  advantage. 
with  the  railroad  company  with  respect  to 
the  location  of  the  road,  and  the  inclusion  of 
a  stipulation  to  baild  a  depot  did  not  can- 
cel the  warrant  of  authority. 

Some  state  and  Federal  courts  hold  that, 
because  municipal  and  quasi  municipal  ror- 
porationa  may  contract  tor  the  location 
of  stations,  the  general  pnhllc  policy  of  the 
state  Is  thereby  established,  and  private 
individuals  have  the  same  right.  This  rea- 
soning is  quite  fallHcinns.  In  one  case  a 
public  body,  the  municipal  authorities,  act- 
ing ordinarily  on  a  vote  of  the  qualified 
elcL-tors,  is  permitted  to  contract  according 
to  the  interest  of  the  locality.  In  the  other, 
private  individuals,  in  furtherance  of  their 
own  selUsh  ends,  strive  to  secure  special 
advantages  and  privileges  without  regard 
to  the  public  welfare. 

The  decisions  noted  are  all  that  have 
been  rendered  by  this  court  throwing  direct 
light  on  the  subject  under  consideration. 
They  do  not  commit  the  court  to  a  holding 
that  a  town-site  promoter  like  the  plain- 
tiff may  secure  a  lawful  contract  binding 
the  railroad  company  to  establish  on  his 
land  a  passenger  and  freight  depot  and 
station,  stockyards,  and  other  shipping 
facilities,  and  the  court  declines  so  to  hold. 
It  is  a  mere  quibble  to  speak  of  estehlii'h- 
ing  structures  and  facilities  of  the  char- 
acter described,  as  distinct  from  main- 
taining them,  because  to  establish  ia  to 
Hz  with  appropriate  permanence.  The  field 
was  open  to  rival  promoters  to  offer  more 
alluring  inducemente  to  the  railroad  com- 
pany to  champion  their  town  sites,  and 
in  such  a  contest  the  public  int«reet  is 
too  likely  to  be  found  trailing  after  the 
successful  bidder. 

The  judgment  of  the  District  Court  i» 
reversed,  and  the  cause  is  renlanded,  with 
direction  to  sustain  the  demurrer  to  the 
petition. 
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JAMES  H.  SMITH, 
(las  Ky.  5B3,  384  S.  W.  1106.) 

X^Tldentje  ^  tBapection  of  ears  -»■  condl- 

tlan. 

i.  The  mere  lact  of  the  iDspection  ol 
xailroad  cars  by  proper  persona  without  re- 
porting a  defect  does  not  ahovi  that  a  hand 
hold  on  one  of  the  cars  ua^  not  in  a  defec- 
tive condition,  or  that  the  railroad  company 
exercised  ordinary  care  to  keep  it  in  a  rea- 
Honably  safe  condition. 
Por   other   isatea,   tee  3vidtnce,  XII.   d,   in 

Dig.  ISZ  H.  a. 
Trial  —  Jnpy  —  care  ol  railroad. 

2.  The  jury  must  datermine  whether  or 
not  a  railroad  company  exercised  proper 
care  to  keep  ita  cara  in  a  safe  condition,  in 
an  action  by  a  servant  to  recover  damages 
for  injury  through  a  defective  car,  whore 
the  question  of  care  is  made  an  issuable 
fact  and  tliere  is  evidence,  direct  or  circum- 
stantial, showing  that  the  accident  woald 
not  ha^e  happened  except  for  such  defect. 
For  other  catts.  Me  Trial,  II.  o,  8,  d,  in  JJtg. 

1-53  N.  6. 
Mast<>r  and   serTant  —  assumption  of 
risk  —  boarding  moTlng  train. 

3.  A  telegraph  operator  of  a  railroad  com- 
pany who  is  placed  in  charge  of  an  o&ice 
isome  distance  from  his  home,  with  the  un- 
derstanding Uiat  he  ia  to  go  to  his  work- 
by  catching  a  alow  moving  freight  train  aH 
best  he  can,  docs  not  as^^ume  the  risk  of 
defective  hand  holds  on  the  freight  cars. 
For  other  eases,  see  Haater  and  Servant,  II. 

b,  3,  b,  in  Dig.  1-52  N.  S. 
Evidence  —  ^vlne  way  of  band  hold  — 
nenrlleence. 

4.  The  roere  fact  that  a  band  hold  on 
a  freight  car  pulls   tooae,  to  the  injury  of 


an  employee  who  attenj^ta  to  use  it,  does 

not  allow  negligence  in  it*  inspection  which 
will   render   the   railroad   company   respon- 
siiblc  for  the  injury. 
For  other  uaaet,  see  Evidenee,  II.   h,  1,  e. 

Dig.  1-52  .V.  8. 
Master    and     servant  —   inspection     ol 
freight  cars  —  method. 

5.  A  railroad  company  does  not  perform 
ita  daty  to  inspect  hand  holds  on  freight 
cars  for  the  safety  of  employees,  by  having 
ita  inspectors  merely  pass  by  and  look  at 
them,  but  they  must  be  subjected  to  a  teat 
similar  to  that  which   they  will  receive  in 

?'or  other  txisrg.  see  SIfiater  and  Servant,  It. 

a,  4,  e,  in  Dig.  1-5S  A'.  8. 
Limitation  of  actions  —  amendment  of 

petition  —  Employers'  Llahlllty  Acts. 

6.  IHie  amendment  of  a  petition  for  dam- 
ages for  injury  to  a  railroad  employee, 
which  does  not  tihow  that  the  cause  of  ac- 
tion arises  luiilcr  the  Federal  Employers' 
Liability  Act.  so  as  to  Hhow  that  fact,  does 
not  state  a  new  cause  of  action  so  as  to 
come  within  the  operation  of  the  Statute 
of  Limitatii:«is  it  the  original  petition  was 
filed  in  time. 

For  other  ca»et.  Me  Ijiautalion  ef  Actiotte, 
IV.  6,  in  Dig.  1-52  i\.  S. 

(April  25,  IMO.) 


Division,  of  the  Circuit  Court  lor  Jeffer- 
son County  in  favor  of  plaintifT  in  an 
action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Gibson  A  Crawford  for  appel- 

Messrs.  S.  Ii.  Trnsty,  Engene  Hubbard, 
A.   C.   Popham,   and  Nogrgle  A  Graham 

for  appellee. 


Nolc.  —  The   applicability   of   the   ruli 
i   ipsa   loquitur    a.i    '    ' 


annotation  fol- 
lowing Midland  Valley  H.  Co,  v.  Fulgham, 
Ij.B.A.ltllTE,  4,  and  ottier  annotations  there 
referred  to. 

As  plaintiff's  evidence  in  Baltiuobe  &  0. 
R.  Co.  V.  Smith  showed  affirmatively  that 
the  method  o£  inspection  was  Dot  a  proper 
one  or  at  least  raised  a  question  in  that 
regard,  it  is  clear  that  it  was  unnecessary 
in  order  to  carry  the  question  of  defendant's 
■necligenee  to  the  jury,  to  invoke  the  rule 
res  ipsa  loqnitur  in  the  strict  senae  es- 
plained  in  the  note  above  referred  to.  The 
question  waa  whether  the  manner  of  inapeo- 
*tion  that  was  disclosed  b^  the  evidence 
could  be  properly  characterized  as  a  negli- 
gent one,  and  not  whether  the  rule  res  ipsa 
loquitur  in  its  distinctive  sense  applied;  aee 
especially  for  thia  distinction  pages  27  et 
aeq.  of  the  note  above  referred  to. 
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The  general  subject  of  the  relation  of  new 
pleadings  to  the  Statute  of  Limitations  is 
treated  in  the  notes  to  Missouri,  K.  &  T. 
R.  Co.  V.  Bagley,  3  L.R.A.(N.S.)  259;  Boud- 
reaux  v.  Tucaon  Gas,  E.  L.  &  P.  Co.  3.3 
L,R.A.(N.S.)  106;  and  Philadelphia,  B.  i 
W.  R.  Co.  y.  Gatta,  47  L.R.A.(N.S.)  982; 
and  aee  also  the  case  of  Gadsden  v.  Crafts  &. 
Co.  L.R.A.1018E,  228,  and  footnote  for  ref- 
erences to  lattar  cases.  The  specific  phase  of 
the  question  presented  when  the  effect  of 
the  amendment  is  to  change  the  action  from 
one  at  common  law  to  statute  or  vice  versa, 
or  from  a  statute  of  one  jurisdiction  to  a 
statute  of  another  is  discussed  in  the  note 
to  Allen  V.  Tuscarora  Valley  R.  Co.  30 
L.R.A.(N.S.)  1096;  and  more  apecifically  as 
to  shifting  from  Uie  state  law  to  the  Fed- 
eral Employers'  Liability  Acts,  or  vice 
versa,  see  annotation  in  L.R.A.1916C,  80; 
and  later  case,  Curtice  v.  Chicago  &  N.  W. 
R.  Co.  L.R.A.iei8D,  318. 
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CttrroU,  J.,  dellTwred  the  opinion  of  tke 

la  this  action  hj  the  appellee  to  recover 
danugea  (or  persona!  injuries  auatained, 
as  allegi-d,  by  the  negUeence  of  the  ap- 
pellant railroad  company,  there  was  % 
judgment  in  his  favor  for  {1,000,  followed 
b;  tins  appeal. 

A  somewhat  extended  statement  of  the 
facta  iH  made  necessary  on  a(M^ouDt  of  the 
grounda  relied  on  for  reveraal;  and  so  we 
wilt  set  thetn  out  before  taking  up  the 
reasons  aasigned  b;  counsel  for  the  rail- 
road company  why  &  new  trial  should  be 
ordered. 

The  appellee,  Smith,  was  employed  by 
the  railroad  company  oe  a  telegraph  oper- 
ator at  a  station  on  its  road  called  Lavenia. 

So  much  of  his  evidence  as  it  is  im- 
portant to  relate  in  detail  ia  as  follows: 

Q.  Who  employed  you,  Mr.  Smitli,  to 
work  for  the  Baltimore  &,  Ohio! 

A.  Mr.  George  Day,  division  operator  of 
the  Baltimore  t  Ohio  Bailroad  at  PitU- 

Q.  What  were  you  employed  to  do  I 

A,  As  telegraph   operator. 

Q.  Mr.  Smith,  I  will  get  you  to  state  to 
the  jury  what  he  said  to  you  at  the  time 
he  employed  you. 

A.  He  told  me  I  would  have  to  live  at 
Layton;  that  that  was  the  nearest  place, 
and  wort  at  Lavenia.  He  told  me  there 
would  be  a  freight  train  In  there,  usually 
about  10:30,  in  plenty  of  time  for  me  to 
get  to  my  work,  and  I  could  c»tch  onto 
that  freight  train  somewhere  along  there 
as  I  could,  and  go  to  my  work.  .  .  . 
He  told  me  I  could  ride  bock  on  a  paa- 
sengur  train.     He  gave  me  a  pass  between 

Q.  Between  what  two  stations  did  he 
give  you  a  pass,  Mr.  Smith! 

A.  Layton  and  Lavenift.  Hs  told  me  I 
could  catch  a  train  that  would  come  in  on 
the  third  track  along  about  10  o'clock 
every  night. 

Q.  What  did  he  say  to  you  with  ref- 
erence to  the  third  trackl 

A,  He  said  there  would  be  a  freight 
train  uiually  pull  in  on  the  third  track  to 
let  a  passenger  train  around;  the  fast 
passenger  train  waa  due  about  10:30,  and 
he  told  me  there  would  be  a  train  in  there 
nearly  every  night. 

Q,  What  was  the  distance  between  Lay- 
ton  and  Lavenia  T 

A.  About  4  miles. 

Q.  When  did  yon  go  on  dntyt 

A.  I  went  on  duty  at  12  o'clock,  and  I 
had  to  catch  this  train,  becauee,  if  it 
wouldn't  be  in  there,  it  was  liable  to  como 
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Q.  Was  there  any  other  way  to  get 
there  except  on  the  train  t  I  mean  by  that 
was  there  any  road  I 

A.  No,  sir. 

Q.  Did  you  gpt  the  train  Mr,  Day  di- 
rected you  to  get  it,  at  the  time  he  di- 
rected you  to  get  it,  at  the  time  you  got 

A.  Yes,  sir;  I  got  the  freight  train  that 
pulled  ia   on   that  slow  track. 

Q.  On  this  occasion  was  it  an  extra  train 
or  a  regular  train  at  all  times  that  he  told 
you  to  get! 

A.  An   e!:tra   train. 

Q.  Was  it  on  time  or  notT 

A.  Yes,  sir. 

Q.  Ahead  of  timeT 

A.  A  little  bit  ahead  of  time.  I  got 
there  about  the  time  I  usually  did.  Mid  tikis- 

Q.  Prior  to  the  time  you  were  injuradr 
I  will  get  you  to  state  whether  or  not  you 
had  ridden  on  a  freight  train,  and  bOMded 
it  at  this  place  for  your  work. 

A.  Yea,  sir;  1  had  been  there  thirty 
days,  and  I  rode  nearly  every  night. 

Q.  What   part   of   the   traint 

A.  I  rode  all  over  it.  I  rode  in  the  con- 
ductor's caboose,  and  I  rode  on  the  engine, 
and  on  the  box  car;  anywhere  I  could 
catch  on.  They  knew  it  was  customary  for 
the   operators   to   ride. 

Q.  Did  this  train  stop  as  it  went  through 
there,   or   go   very   slowly  t 

A.  It  was  going  very  slowly. 

Q.  Was  that  instruction  given  you  hy 
Mr.  Day,  who  employed  yoaT 

A,  Yes,  sir;  he  said  I  would  have  to- 
catch  «n  this  freight  train  that  come  in  on 
that  third  track. 

Q.  Mr.  Smith,  on  the  occaaion  that  you 
got  hurt,  juat  tell  the  jury  how  the  acci- 
dent occurred. 

A.  Well,  I  come  out  about  10:15  at 
night,  and  this  train  was  pulling  by.  I 
caught  hold  of  the  hand  hold  about  live 
cars  from  tlie  engine  and  made  two  litcpH. 
and  when  I  attempted  to  btcp  down  ou  the 
stirrup  I  had  hold  of  the  hand  hold.  The 
hand  hold  was  flxed  something  like  my 
cane,  and  when  I  caught  hold  of  that  hand- 
hold and  pulled  down  on  it,  I  aimed  to 
catch  the  stirrup,  and  the  end  of  it  pulled 
loose  and   come   down. 

Q.  What   pulled  down  and  came   loosel 

A.  Ibe  hand  hold  pulled  loose  and  came 
down.  I  hit  the  stirrup  and  missrd  it, 
didn't  catch  it,  because  this  thing  let  my 
weight  down,  and  I  missed  the  stirrup. 

Q.  What  became  of  your  foot! 

A.  It  landed  right  In  front  of  the  wheel, 
the  moving  ujieel,  and  mashed  the  front 
end  of  my  foot  off. 

Q.  Did  this  hand  hold—    Did  I  under- 
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8t&nd  yoa  to  Bay  tlib  bund  hold  pulled 
loose  utd  came  down  at  the  time  you  threw 
your  weight  against  it  I 

A.  When  the  hand  hold  pulled  down — 
not  pulled  Ioobc,  but  pulled  down — and 
caused  me  to  mies  my  footing. 

Q.  \V«8  your  wbole  waight  thrown 
against  it! 

A.  Yes,  sir. 

Q.  How  fast  was  thia  train  goiogT 

A.  Well,  not  over  5  miles  an  hour,  I 
don't  think;  not  over  G  milesi  about  6 
milea  an  hour. 

Q.  About  how  many    cara   were  in    thia 

A.  Twenty-five  or  thirty  anyway, 

Q.  Why  did  you  get  on  that  train  at 
thia  placer 

A,  Why,  becauae  I  was  instructed  to  get 
on  where  I  could,  and  I  thought  I  had 
better  get  on  right  there. 

Q.  How  far  was  it,  you  aay,  from  the 
engine — about  how  far? 

A.  I  would  judge  four  cars  baeic  from 
tlie  engine,  up  next  to  the  engine. 

Q.  Why  couldn't  you  get  the  caboose! 
Why  didn't  you  get  the  cabooae  sometimeB, 
or  why  did  you  ride  on  different  parts  of 
the  train! 

A.  If  I  could  have  got  the  caboose  be- 
fore the  train  bad  been  going  too  fast,  I 
would  have  did  so.  Thia  train  was  going 
too  fa«t  for  me.  I  was  afraid  it  would  be 
before  I  got  down  there.  There  were  thirty 
cars,  I  guess,  and  if  I  waited  for  the 
calKiose  I  was  afraid  I  would  get  hurt. 

Q.  Had  yon  ridden  on  dilTerent  parta  of 
the  train  before  this! 

A.  YcH,  sir;  I  rode  on  the  engine  and 
the  calMiose. 

Q.  You  had  gotten  on  the  train  when  it 
was  moving,  had  youT 

A.  Yea,  air. 

Q.  Did  the  officers  and  employees  of  that 
train   see  youT 

A.  Yes,  sir;  they  would  see  me;  I  don't 
know  whether  they  seen  ma  this  night  or 
not,  but  usually  they  seen  me- 

Q.  Is  this  the  track  Ur.  Day  told  you 
to   get   the  train   on! 

A.  Yes,  air;   the  third  track — the  slow 

(j.  Now,  Hr.  Smith,  would  tbey  stop  the 
train  for  you  at  Lavenia! 

A.  Yes,  air;  they  would  have  to  atop 
the  train,  the  freight  train,  to  get  out,  be- 
cause,  before  they  could  pull  off  of  the 
third  track  onto  the  double  track  or  the 
single  track,  th^  would  have  to  get  per- 
miasion  from  the  operator  at  Iisvenia  to 
pull  out. 

Q.  You  liad  no  trouble  getting  off  of  the 
train  when  yon  got  to  LaveniaT 

A.  No,  sir. 
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On  his  croes-examination  he  testified  as 
follows: 

Q..  You  gave  your  deposition  in  this  case 
oa  the  22d  of  December,  IDll,  at  my 
office,  didn't  you  I 

A.  Ybb,  sir. 

Q,  I  will  ask  you  if  this  question  was 
aaked  you,  and  if  you.  didn't  make  this 
answer.  "Q.  Do  you  know  what  kind  of 
a  car  it  was  that  you  attempted  to  board  f 

A.  "No,  air. 

Q.  "What  portion  of  the  train  was  it  in! 

"A.  Wall,  the  fourth  or  Afth  from  the 
caboMe — the  fourth  or  fifth  car. 

"Q.  Four  or  five  cars  from  the  cabooaet 

A.  "Yea,  sir;  I  think  so. 

Q.  On  the  left-hand  side  of  the  train  in, 
the  direction   it  was  going  t 

A.  "Yes,  sir;  that  is  right." 

Q.  That  is  what  you  said? 

A.  No  sir;  I  didn't  aay  aat>ooae;  I  said 
the  engine;   It  couldn't  have  been   the  ca- 

Q.  ^^'eren't  those  questions  asked  you, 
and  didti't  you  make  those  answers! 

A.  1  didnt  say  ciboose;  if  he  got  it  ca- 
boose, I  said  engine.  He  misunderstood 
ma;   I  am  poeitiTe  it  was  the  engine. 

He  was  shown  a  written  atafcmeot  signed 
by  him  a  few  months  after  the  accident,  in 
which  he  taid,  in  describing  how  the  acci- 
dent happened;  "I  caught  ahold  of  Uie  hand 
hold  and  missed  the  foot  Btlrrnp,  and  my 
foot  slipped  over  the  rail,  and  the  wheels 
paased  over  my  foot." 

The  witness  admitted  signing  this  state- 
ment, but  said  he  did  not  writ«  it  or  rea<* 
it  himself,  and  that  he  was  very  bnsy  at 
the  time  with  his  duties  as  telegraph  opera- 
tor; and  the  agent  of  the  company  who  read 
it  to  him  did  not  read  that  part  of  the 
statement  saying  that  his  foot  slipped. 
causing  him  to  fail  under  the  train,  and 
that  he  did  not  know  that  statement  was 
in  there  when  he  signed  the  paper,  but  ad- 
mitted telling  the  agent  that  his  foot 
slipped  after  the  hand  bold  came  loose. 
Thia  was  all  the  evidence  for  appellee,  ex- 
cept that  in  rebuttal  he  denied  making 
statements  attributed  to  him  by  witnesses 
for  the  company. 

On  the  part  of  the  company  the  con- 
ductor on  the  freight  train  testified  that 
lie  did  not  know  or  hear  of  any  trouble 
with  the  hand  bold.  Several  other  witnesses, 
who  were  employees  of  the  company,  were 
inquired  of  as  to  tlie  statements  made  by 
appellee  after  the  injury,  and  all  of  them 
said  that  he  told  them  that  hia  foot  slipped, 
but  did  not  say  anything  about  a  defective 
hand  hold,  There  is  also  a  stipulation 
showing  that  regular  car  inspectors  of  the 
company   inapected  thia  freight  train  at  a 
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place  where  ft  wia  cuetomarT  to  inspect 
trains  some  two  or  three  hours  before  the 
accident!  and  it  was  agreed  that  the  iii- 
HpectorE  would  saj  on  tlie  trial  that  they 
inspected  the  cars  in  this  freight  train  with- 
out lindJDg  anj  defective  or  unBafe  hand 
holds  "that  the  method  of  inBpection  wae  to 
examine  by  inspection  alt  the  parts  not  nec- 
*8sary  for  the  persons  vsing  the  care  to 
catch  hold  of  and  look  at  the  hand  holds 
and  grab  irons,  and  catch  hold  of  those 
that  could  be  reached  from  the  ground,  to 
ascertain  whether  any  were  defective;  that, 
if  any  detect  was  found  in  any  of  the  parte 
an  immediate  note  of  that  was  made  by  them 
in  books  which  were  tliereafter  kept  as  rec- 
ords of  the  inspection ;  that  they  made 
the  following  record  of  the  condition  of  the 
cars  in  the  train  above  referred  to  at  the 
time  in  their  own  handwriting  in  books 
from  which  they  were  now  testifying.  They 
aay  that  there  were  no  defects  in  any  of 
the  cars  inspected  by  them  except  the  de- 
fectB  hereinafter  noted  as  set  out  in  the 
■cbedule  opposite  each  numbered  car.  Where 
no  defect  is  set  out,  none  waa  found  in  the 

Day,  the  man  who  employed  appellee, 
after  denying  that  he  had   instructed   or 

directed  or  authorized  appellee  to  get  on 
freight  trains  and  ride  from  Lay  ton  to 
Lavenia,  said  that  he  gave  him  a  pass 
to  ride  on  pasaengei  trains  from  Lavenia  to 
Laylon,  but  told  him  that  on  returning  to 
his  work  each  day  he  would  have  to  walk 
from  I«yton  to  Lavenia;  that  he  could  ride 
one  way.  but  would  have  to  walk  the  other. 
On  the  evidence  the  contention  of  the  ap- 
pellee is  that  be  liad  a  right,  under  the 
instructions  given  him  by  hia  superior  offi- 
cer, to  board  the  freight  train  al  the  time 
and  place  and  manner  he  did,  and  that  his 
injury  was  caused  by  a  defective  and  un- 
safe hand  hold,  the  condition  of  which  could 
have  been  discovered  by  ordinary  care  on 
the  part  of  the  company. 

On  the  other  jiand,  the  defense  for  the 
eiimpany  was  rested  on  the  ground  that  ap- 
pellee was  not  authorized  or  iii:<tructed  to 
ride  on  the  freight  trains,  and  Iience,  in 
attempting  to  get  on  the  train,  was  a  tres- 
passer, and  assumed  the  risk  of  defective 
appliances.  Tt  is  further  contended  that  the 
handhold  was  not  defective  or  unsafe,  and, 
even  if  it  was,  the  inspection  made  by  the 
company  showed  that  it  exercised  ordinary 
pare  to  maintain  it  in  safe  condition,  and 
30  there  should  have  been  a  directed  verdict 
in   itfl  favor. 

It  will  be  seen  from  the  evidence  that 
the  appellee  is  the  only  witness  who  testi- 
fied as  to  the  cause  that  produced  the  in- 
juries received  by  him;  and  it  is  urged  that 
the  evidence  contradicta  appellee  as  to  the 
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cause  that  produced  the  accident  to  such  an 
extent  as  to  make  the  verdict  upon  this 
issue  an  Hagrantly  against  the  evidence  as 
to  justify  a  reveraai  of  the  case.  The  evi- 
dence thus  relied  on  consists  of  the  state- 
ments of  employees  of  the  company  that 
appellee  did  not  mention  a  defective  hand 
hold  in  relating  how  the  accident  happened, 
but  attributed  it  to  the  fact  that  hia  foot 
slipped,  and  in  the  evidence  of  the  ear  in- 
spectors who  said  the)'  did  not  discover  any 
defective  hand  hold,  aupplemented  hy  the 
paper  signed  by  appellee  detaining  the  cir- 
cumstances of  the  accident,  in  which  no 
mention  Is  made   of   defective  hand  holds. 

In  this,  as  Sn  almost  all  cases  of  this 
character,  the  evidence  on  several  issnes 
is  verf  contradictory,  although  there  is  no 
evidence  as  to  the  immediate  cause  of  the 
accident,  except  the  testimony  of  appellee. 
nor  is  there  any  contradiction  of  the  evi- 
dence of  the  inspectors,  except  such  as  may 
be  found  in  its  insufficiency  and  in  the 
circumstances  attending  the  accident  as  re- 
lated hy  appellee.  In  view,  therefore,  of  the 
fact  that  there  is  no  evidence  showing  that 
the  car  inspectors  did  not  make  the  inspec- 
tion testified  to  by  them,  it  is  said  that 
their  evidence  showed  that  they  exercised 
ordinary  care  in  making  the  inspection; 
and,  this  being  so,  there  was  no  evidence 
that  the  company  failed  to  exercise  ordi- 
nary care  in  its  effort  to  maintain  this 
hand  hold  in  reasonably  safe  condition. 

Passing  for  tlie  [irescnt  a  more  detailed 
examination  of  the  sufficiency-  of  the  inspec- 
tion made,  we  cannot  sgree  that  the  mere 
inspection  of  cars  by  employ ees  who  are 
charged  with  the  duty  of  inspection  is  con- 
clusive evidence  of  the  exericse  of  ordinary 
care  on  the  part  of  the  company  to  keep 
its  cars  and  appliances  in  reasonably  safe 
condition,  or  that  the  inspection  made  in 
this  case  is  conclusive  evidence  of  the  fact 
that  the  hand  hold  waa  not  in  a  defective 
and  unsafe  condition  at  the  time  the  in- 
spection waa  made  or  at  the  time  the  ac- 
cident happened.  The  evidence  of  these  ir- 
spectors  is  entitled  to  the  same  weight  as 
would  he  the  evidence  of  any  other  witnesses 
who  testified  that  an  appliance  was  in  good 
condition,  and  no  more.  It  was  subject 
to  be  put  in  issue  to  the  same  extent  as  any 
other  disputed  fact  in  the  case;  and,  if  the 
evidence  of  appellee  is  to  be  believed,  it  is 
plain  that  the  hand  hold  was  in  a  defectivs 
and  unsafe  condition,  and  that  it  had  not 
been  BufBciently  inspected. 

It  is  very  true  that,  when  a  railroad 
company  exercises  that  degree  of  care  that 
the  conditions  of  the  service  demand,  and 
care  corretponding  to  the  dangera  of  the 
employment,  to  keep  its  cars  and  appliancen 
in  reasonably  safe  condition  for  the  use  of 
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its  servants,  it  has  discharged  its  whole 
duty.  But  whether  it  has  performed  its 
duty  in  tliiB  respect  is  an.  issuable  tact,  and 
when  it  is  put  in  iasue,  if  there  is  evi- 
dence, direct  or  circumstantial,  showing  that 
the  accident  would  not  have  happened  ex- 
c^t  for  a  defective  appliance,  the  jury  have 
the  utme  right  to  weigh  and  consider  the 
evidoice  Etupportiug  and  opposing  the  prop- 
osition that  the  company  exercised  due  care 
that  thej  have  to  wei^  and  consider  any 
other  issuable  fact  in  the  case. 

In  Huddlaston  v.  Straight  Creek  Coal  &. 
Coke  Co.  138  Ey.  606,  128  3.  W.  &69,  the 
coal  company  proved  bf  its  mine  boss  that 
he  inspected,  shortly  before  the  accident  to 
Huddleston,  the  roof  of  the  entry  at  the 
piftce  the  slate  fell;  and  in  the  argument 
of  tha  case  the  conteotion  was  mode  by 
counael  for  the  coal  company  that,  as  the 
uncontrsdioted  evidence  showed  that  the 
company,  through  its  employees,  exercised 
ordinary  care  to  put  the  mine  at  the  place 
Huddleston  was  killed  in  •  reasonably  safe 
condition,  and  as  there  was  no  known  cause 
that  interfered  with  or  changed  that  condi- 
tion between  the  time  it  was  thus  inspected 
and  the  time  Huddleston  was  killed,  the 
court  properly  directed  a  verdict  in  its 
favor,  But,  rejecting  this  view,  the  court 
said;  "Must  the  statements  of  Elswick  be 
accepted  as  conclusive  of  the  fact  that  the 
company  iuUy  discharged  its  duty  to  keep 
tbe  mine  in  a  reasonably  safe  condition,  or 
was  the  question  whether  or  not  it  per- 
formed this  du^  one  for  the  jury  to  de- 
termine from  all  the  facts  and  circum- 
stances in  the  case!  It  can  readily  be  seen 
that  this  is  a  most  important  question,  not 
only  as  it  affects  the  case  before  us,  but  as 
it  will  affect  other  similar  cases  in  which 
a  recovery  is  si-ught  against  the  master  for 
the  deetructJon  of  the  life  of  the  servant 
based  on  the  failure  of  the  master  to  fur- 
nish the  servant  reesonably  safe  places  or 
appliances.  If  the  principle  contended  for 
by  counsel  for  the  company  is  correct  law, 
then  in  every  case  involving  a  question  like 
this  the  master  will  be  absolved  from  lia- 
bllity  if  he  can  prove  that  the  place  or  ap- 
plianee  was  examined  and  inspected  short- 
ly before  the  injury,  sjid  found  to  be  rea- 
sonably safe  for  the  use  of  the  servant,  and 
there  is  no  evidence  to  disprove  that  the 
inspection  was  made,  or  to  contradict  the 
evidence  of  those  who  say  that  in  making 
it  they  exercised  ordinary  care.  If  this  is 
the  law,  then,  when  a  servant  is  killed  by 
a  defective  appliance  or  unsafe  place,  all 
the  master  need  to  do  to  compel  a  verdict 
and  judgment  in  his  favor  is  to  show  by 
uncontradicted  evidence  that  such  an  in- 
sppction  as  we  have  pointed  out  was  made, 
and  that  no  change  had  taken  place  or  tieen 
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made  in  or  about  the  thing  inspected  be- 
tween the  time  of  inspection  and  the  death, 
although  the  jury  might  be  authorized  to 
believe  fr<Hn  the  physical  facts  shown  in  evi- 
dence that  the  appliance  or  place  where  the 
servant  was  kilted  was  not  in  a  reasonably 
safe  condition  at  the  time  of  the  accident. 
Thus  the  law  would  place  almost  certain- 
ly in  the  power  of  the  master  the  means 
by  which  he  could  defeat  an  action  and 
deprive  the  complaining  party  of  the  right 
to  rely  for  his  recovery  upon  facta  and  cir- 
cumstances tliat  in  the  opinion  of  the  triers 
of  the  facts  might  be  amply  sufUcient  to 
show  that  the  degree  of  care  required  was 
not  exercised.  We  cannot  give  our  approv- 
al to  a  doctrine  like  this.  The  jury  have 
the  right  to  hear  and  consider  not  only  the 
evidence  from  the  mouths  of  ivitnesscfl  as 
to  what  they  did  and  what  was  done,  but 
they  have  also  the  right  to  hear  and  con- 
sider other  evidence  from  witnesses  who 
are  quaiiGed  to  testify  as  to  the  physical 
condition  of  the  place  or  appliance  before, 
at  the  time,  and  immediately  after  the  acci- 
dent i  and  the  jury  may  from  the  facts  and 
circumstances  thus  proven  be  warranted  in 
concluding  that  they  are  entitled  to  more 
weight  than  the  personal  evidence  of  the 
witnesses  whose  testimony  was  in  contradic- 
tion of  these  tacts  and  circumstances." 

Nor  is  the  later  case  of  Lile  v.  Ivjuie- 
ville  R.  Co.  161  Ky.  347,  170  S.  W.  938, 
Ann.  Cas.  lOIflB,  760,  in  conflict  with  the 
Huddleston  Case.  On  tbe  contrary,  the 
Lile  Case  was  clearly  distinguished  from  the 
Huddleston  Case  on  the  fa«ts. 

The  evidence  of  the  witnesses  w}io  testi- 
fied that  appellee  said  his  foot  slipped,  with- 
out mentioning  the  band  hold,  is  entitled 
to  weight.  But  the  jury  had  the  right  to 
accept  the  evidence  of  appellee  in  preference 
to  that  of  the  witnesses  for  the  railroad 
company;  and,  although  the  weight  of  tha 
evidence,  a  well  as  some  of  the  circum- 
stances developed  in  the  case,  conduces  to 
show  that  the  accident  happened  on  account 
of  appellee's  foot  slipping  in  the  stirrup  on 
the  side  of  the  car  when  he  attempted  to 
get  on,  rather  than  on  account  of  the  de- 
tective hand  hold,  we  are  not  prepared  to- 
say  that  the  finding  of  the  jury  on  this 
issue  is  so  flagrantly  against  the  evidence 
as  that  the  verdict  should  be  set  aside. 
In  Howard  v.  Louisville  R.  Co.  32  Ky.  L. 
Rep.  309,  105  S.  W.  932,  it  was  said,  and 
is  pertinent  here:  "The  number  of  wit- 
nesses who  testify  to  a  fact  is  not  neces- 
sarily a  controlling  feature  in  determining  ■ 
its  truth;  neither  does  the  fact  that  their 
evidence  may  not  be  contradicted  by  word 
of  mouth  compel  its  acceptance  as  true. 
The  jury  have  the  right  to  disregard  the 
whole  or  any  part  of  the  testimony  of  anj 
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witnesR,  and  it  is  their  provinee  to  give 
suph  weight  to  the  evidence  as  in  their 
judgment  and  diBcretion  it  ia  entitled  to. 
In  considering  tiie  weight  to  which  evidence 
is  entitied,  and  th<i  credibility  that  ehall 
be  attached  t«  the  words  of  the  witness,  the 
jnrj-  maj,  and  often  do,  take  inlo  considera- 
tion the  demeanor,  the  appearance,  and  the 
niitnner  of  the  witness,  and  from  these  and 
other  circumatances  that  come  under  their 
observation  during  the  trial  may  conclude 
that  the  witness  it  not  worthy  of  credit, 
-or  18  not  testifying  to  the  truth,  and  disre- 
gard his  entire  testimony.  ...  A  strong- 
•cr  impression  may  be  made  on  the  juror's 
mind  by  what  lie  sees  than  by  what  he 
hears.  A  juror  can  see  as  well  aa  hear, 
and  has  the  right  to  uae  his  eyes  as  well 
3,B  hia  ears  in  making  np  his  mind  aa  what 
weight  if  any  shall  be  given  the  evidence 
<if  a  witness." 

It  is  further  insisted  that  when  appel- 
lee, in  going  to  hia  worl;,  attempted  to  board 
a  moving  freight  train,  not  at  the  caboose, 
he  assumed  the  risk  of  defective  appliances 
such  as  en  unsafe  band  hold,  ^liether  he 
ansumed  this  rialt  or  not  depends  on  ths 
question  whether  he  had,  under  his  employ- 
ment, the  right  and  authority  to  get  on 
this  moving  train  at  the  time  and  place  and 
in  the  manner  described  in  his  evidence. 
He  was  an  employee  of  the  company,  and, 
if  he  was  directed  by  his  superior  officer 
to  board  this  train  and  other  freight  trains 
at  the  time  and  in  the  manner  in  which  he 
was  attempting  to  board  thia  train,  the  com- 
pany owed  him  the  same  duty  to  keep  its 
appliances  in  safe  condition  that  it  would 
owe  to  any  other  employee;  for  eiample, 
a  brakeman,  whose  duties  might  require 
him  to  board  cars  as  appellee  was  attempt- 
ing to  do  when  he  was  injured. 

Looking  now  to  the  evidence  of  appellee 
to  learn  whether  he  waa  acting  within  the 
line  of  his  instructions,  we  find  that  he  tes- 
tifies very  positively — although  his  evidence 
is  contradicted  by  Day — (hat  Day,  who  had 
authority  so  to  do,  instructed  him  at  the 
time  he  was  employed  that  he  would  have 
to  tire  at  Layton,  aa  there  was  no  place 
at  which  he  could  find  board  and  lodging 
at  lavenia,  the  place  at  which  he  was  em- 
ployed to  work;  that  Day  gave  him  a  pass 
on  which  he  could  ride  on  a  passenger  train 
from  Lavenia  to  Layton  early  in  the  morn- 
ing when  his  night's  work  waa  over,  and 
that  in  returning  to  his  work  at  night  he 
could  get  on  a  freight  train  that  passed 
Layton  about  10:30  and  ride  on  it  to  La- 
venia; that  he  further  told  him  that  he 
could  get  on  the  passing  freight,  which  ran 
slowly  at  Layton,  as  best  he  could,  and  at 
any  place  he  could;  thnt  in  obedience  to 
these   instructions   he   had   gotten   od   this 
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lOtSO  freight  train  at  Layton  every  night, 
except  one  during  the  thirty  days  he  worked 
preceding  the  accident;  that  aometimes  he 
rode  on  the  engine,  sometimes  in  the  ca- 
boose, and  sometimes  on  the  freight  cars. 
getting  on  the  train  as  it  passed  as  best 
he  couTd. 

AsBuming,  as  found  by  the  jury,  that  the 
directions  and  Instructions  teatJfled  to  by 
appellee  were  given  to  him  by  Day,  we 
think  that  he  had  the  right,  in  the  exercise 
of  care  for  his  own  safety,  to  attempt  to 
get  on  this  freight  train  at  the  time  and 
place  and  in  the  manner  he  did.  He  would 
not,  of  courEe,  under  the  instructions  have 
had  the  right  to  attempt  to  get  on  a  faat- 
moving  train,  or  at  a  place  at  which  it 
would  not  have  been  reasonably  aafe  to  have 
attempted  to  board  the  train;  but,  accord- 
ing to  hia  evidence,  the  train  was  running 
at  a  speed  of  only  4  or  B  milea  an  hour. 
and,  except  for  the  fact  that  the  hand  hold 
gave  way,  he  could  and  would  have  board- 
ed the  train  with  safety.  In  other  word". 
the  sole  cause  of  the  accident,  according  to 
appellee's  version  of  the  affair,  was  the 
defective  hand  hold.  And  if  thia  hand  hold 
was  defective,  as  the  jury  must  have  found 
the  railroad  company  was  remiss  in  the 
duty  that  it  owed  appellee,  because  he  ha<i 
the  right,  under  the  circumatancea  atated, 
to  assume  that  an  appliance  like  a  hand- 
hold, which  is  attached  to  the  side  of  a 
car  for  the  purpose  of  assisting  thoee  who 
wish  to  board  the  ear,  waa  in  reasonably 
aafe  condition  for  the  use  for  which  it  was 
intended. 

Upon  the  issues  in  the  caae  the  right  of 
appellee  to  recover  depended  upon  hts  e»- 
tabli"hing  by  BUffieient  evidence  three  prop- 
ositions; First,  that  his  instructions  from 
a  superior  officer  authorized  him  to  get  on 
this  train  at  the  place  he  made  the  attempt; 
second,  that  in  his  effort  to  board  the  train 
he  was  exercising  ordinary  care  for  his  own 
safety;  and,  third,  that  his  injury  wac 
caused  by  a  defective  hand  hold,  the  condi- 
tion of  which  could  have  been  discovered  by 
the  company  if  it  had  exercised  the  required 

As  to  the  first  of  these  qnestione  we 
think,  aa  stated,  that  the  instructions  of 
Day  were  broad  enough  to  authorize  appel 
lee  to  attempt  to  get  on  this  train  at  the 
time  he  did;  and  aa  to  the  second  one 
there  is  really  no  dispute  that  the  tr^in 
was  running  at  auch  a  slow  rate  of  spee^l 
as  that  he  could  have  boarded  it  with 
safety  if  the  appliance  furnished  for  his 
assistance  had  been  in  reasonably  safe  con- 
dition. As  to  the  third  there  was  much 
conflict  in  the  evidence,  and  we  will  now 
look  into  this  feature  of  the  case. 

In  Patton  t.  Texas  t  P.  B.  Co.  17S  U- 
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8.  63S,  45  L.  ed.  301,  21  Sup.  Ct.  Rep. 
273,  tlie  court,  in  speaking  of  the  duty  of 
the  master  in  respect  to  furnishing-  safo 
appliances  for  the  use  of  the  servant,  used 
this  language:  "Neither  individuals  nor 
corporations  are  bound,  as  employers,  to 
insure  the  absoluta  safety  of  machinery  or 
mechanical  appliances  which  they  provide 
for  the  nee  of  their  employees.  Nor  are 
they  bound  to  supply  the  best  and  safest 
or  ueivest  of  those  appliancea  for  the  pur- 
pose of  securing  the  safety  of  those  who 
are  tlius  employed.  They  are,  however, 
bound  to  use  alt  reasonable  care  and  pru- 
dence for  the  safety  of  those  in  their  aer- 
vice,  by  providing  thcra  with  machinery  rea- 
Bonably  safe  and  suitable  for  the  use  of 
the  latter.  If  the  employer  or  mai'ter  fails 
in  this  duty  of  preeaution  and  care,  be  is 
responsible  for  any  injury  which  may  hap- 
pen through  a  defect  of  raschiiiery  which 
"waB,  or  ought  to  bave  been  known  to  him, 
and  was  unknown  to  the  employee  or  aerr- 

In  New  Gait  House  Co.  v.  Chapman,  124 
Ky,  ."iaT.  n"  S.  W.  032:  Laneaster  v.  Cen- 
tral City  Light  ft  P.  Co.  (Dean  v.  Central 
Citv  Lifiht  ft  P.  Co.)  137  Ky.  35.%  27 
I..R,A.(N,3.)  181,  125  S.  W.  73!1;  Trucs- 
dell  V.  Chesapeake  ft  0.  B.  Co.  l.'in  Ky. 
718,  ICft  S.  W,  471,  and  in  many  other 
ranoi^,  this  Court  has  announced  substnntial- 
i   in   different   forms  of  exprea- 


I.  the  ■ 


Tested  now  by  this  rule,  and  assuming 
thiit  the  hand  hold  gave  way  in  the  man- 
ner (lepcribed  by  apppllee,  the  question  is: 
Did  tlip  evidence  for  the  appellee  show  with 
sufficient  certainty  to  take  the  ease  to  the 
jury  and  support  the  verdict  the  failure 
of  the  railroad  company  to  use  reasonable 
care  in  e<[uipping  end  maintaing  the  ear 
which  appellee  attempted  to  board,  with 
liand  holds  "-asonably  safe  for  the  purposes 
for  which  thty  were  intended !  It  is  true 
that  the  mere  fact  that  the  hand  hold  gave 
-way,  independent  of  any  other  circumstances 
showing  its  defective  and  unsafe  condition, 
w-ouM  not  be  sufficient  to  convict  the  rail- 
road company  of  negligence,  as  It  seems  to 
be  generally  held  that  the  doctrine  of  res 
ipsa  loquitur  does  not  apply  with  the  aame 
fullness  and  weight  in  eases  where  the  serv- 
ant is  injured  by  a  defeetive  appliance  as 
it  does  in  ca^es  where,  for  example,  a  pas- 
senger or  other  person  not  occupying  the 
relation  of  servant  Is  injured  by  an  un- 
safe appliance.  The  rule  announced  by  this 
lourt  in  I-Sle  t.  Louisville  R.  Co.  181  Ky. 
34T.  170  S.  W.  938,  Ann.  Cae.  1916B,  750, 
and  followed  in  Thomas  v.  National  Con- 
crete Constr.  Co.  166  Ky.  512,  179  8.  W.  439, 
is  in  harmony  with  the  weight  of  authority 
on  thin  subject,  and  is  thus  stated: 

I-.R.A.1fll8F. 


"While  sonic  courts  take  the  position 
tliat  the  doctrine  of  res  ipsa  loquitur  never 
applies  in  a  ease  of  master  and  servant,  yet 
it  is  generally  held  that  the  doctrine  does 
apply  in  such  a  case,  but  in  a  more  restriet- 
ed  sense  than  in  a  ease  of  carrier  and  pas- 
senger, because  of  the  differcnee  in  the  de- 
gree of  care  imposed,  and  in  the  character 
of  defenses  that  may  ht  made.  ...  A 
master  is  not  required  to  furnish  the  serv- 
ant alwolutely  safe  appliances  with  which 
to  work.  He  discharges  the  full  measure 
of  his  duty  when  he  exercises  ordinary  care 
to  furnish  appliances  which  are  reasonably 
safe.  When,  therefore,  the  servant  seeks 
to  recover  for  an  injury  growing  ont  of 
defective  appliances,  the  mere  fact  that  a 
piece  of  machinery  breaks  is  not  of  itself 
Bulfic'ient  to  make  ont  a  prima  facie  case. 
It  must  therefore  appear  that  the  master 
kneiv  of  the  defective  condition  of  the  ma- 
chinery, or  could  have  known  of  it  by  the 
exercise  of  ordinary  care.  Therefore  it  is 
generally  held  in  a  case  of  master  and  serv- 
ant that  the  inference  of  negligence  ia  de- 
ducible,  not  from  the  mere  happening  of 
the  accident,  but  from  the  attending  cir- 
cumstaneee.  ...  In  Shearman  &  Red- 
Seld  on  NeglipTiee,  S  59,  the  rwie,  which 
has  frequently  Ijeen  quoted  by  courts  with 
approval,  Is  stated  as  follows:  'It  \e  not 
that  In  any  case  negligence  can  be  assuincd 
from  the  mere  fact  of  an  accident  and  «ii 
Injury-,  bnt  In  these  cases  the  surrounding 
[■ircum stances  which  are  necessarily  brought 
info  view  by  showing  how  the  accident  oc- 
curred contain,  without  further  proof,  aufli- 
cicnt  evidence  of  the  defendant's  duty  and 
of  his  neglect  to  perform  It.  The  fact  of 
the  casualty  and  the  attendant  circumatan- 
ces  mar  theroeelvee  furnish  all  the  proof  of 
nefi-lieence  that  the  injured  pers<ni  Is  abhi 
to  offer,  or  that  it  is  necessary  to  offer.' 

"Tlie  rule  has  also  been  stated  in  the 
following  language:  'Ther«  must  b#  rea- 
sonable evidence  of  negiigence;  but,  when 
the  thing  causing  the  injury  is  shown  to 
be  under  the  control  of  the  defendant,  and 
the  accident  Is  such  that,  in  the  ordinary 
coQTse  of  business  does  not  happen  If  rea- 
sonable care  used,  It  does,  In  Uie  abetmce 
of  explanation  by  the  defendant,  afford  suf- 
flcfent  flvldenee  that  the  accident  .arose 
from  want  of  care  on  its  part.' " 

This  does  not  mean,  however,  that  in 
suits  by  the  servant  against  the  master 
the  doctrine  of  res  ipsa  loquitur  cannot  be 
invoked  in  aid  of  the  servant's  cause  of 
action.  It  only  means  that  in  eases  of  this 
sort  its  effectiveness  is  more  restricted  than 
in  other  cases.  Or,  as  said  by  the  New  York 
court  of  appeals  in  Marceau  v.  Rutland  R. 
Co.  211  N.  Y.  203,  61  L.R.A.(N.8.>  1221, 
105   N.   E.   206,   Ann.   Caa,    lOlSC,   Bll,   a 
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case  preBcnCiiig  a  question  very  much  like 
the  one  here  involved: 

"While  it  is  therefore  the  settled  law 
that  the  ma^im  ie  applicable  to  any  case 
n'here  the  facta  warrent  ita  application,  it 
is  apparent  that  the  emploj'ee  wlio  invokes 
it  against  hie  emplojer  encountera  diffi- 
culties that  do  not  hamper  the  wayfarer 
in  a  public  place  or  the  paesenger  in  a  com- 
mon carrier's  eonveyance,  ...  In  the 
nature  of  things  the  injured  employee  who 
sues  his  employer  roust  present  a  much 
higher  degree  of  proof  than  is  ueceaaary 
in  the  case  of  a  wayfarer  or  passenger.  It 
is  to  be  emphasized,  liowi^ver,  that  the  dif- 
ference is  <me  of  degree,  and  not  of  kind. 

"The  employer  is  bound  merely  to  the  ex- 
ercise of  reasonable  care  in  providing  his 
employee  with  a  safe  place  in  which  to 
work,  with  proper  and  adequate  tools,  ap- 
pliances, aad  nuwhinery,  and  with  fellow 
employees  competent  for  the  tasks  to  which 
they  are  assigned.  If  the  injured  employee 
fluee  at  common  law  and  seeks  to  invoke 
tiie  maxim,  he  must  necessarily  make  proof 
of  facte  and  circumstances  which,  under 
the  common  law,  exclude  every  inference 
pxcept   that   of   the   employer's   negligence. 

"The  same  rule  applies,  in  a  modified 
degree,  where  the  employee  sues  under  the 
Employers'  Liability  Act,  as  the  plaintiff 
in  this  case  has  done.  In  sucb  a  case  the 
plaintiff  must  estahliah  facts  and  circuin- 
slancea  which,  under  the  statute,  would  en- 
title him  to  recover  in  the  almence  of  a 
flufBcient  explanation  by  the  defendant  ab- 
solving him  from  the  imputation  of  neg- 
ligiTice." 

Nor  do  we  find  Bii>'thing  in  the  leading 
Federal  case  of  Patton  v.  Texas  &  P.  R. 
t'o.;  supra,  in  conflict  with  the  views  ex- 
pressed in  the  Lile  and  Marceau  Cased. 

When  the  company  ei^uipped  the  car  with 
a  hand  hold,  the  duty  of  mainbaining  It  in 
reasonably  safe  condition  for  use  imposed 
on  the  CMDpany  the  duty  of  inspection; 
but  at  the  same  time  the  mere  tact  that 
the  hand  hold  pulled  loose,  standing  alone 
and  unsupported  by  other  facts  or  circum- 
Htancee,  would  not  be  sufficient  to  show 
negligence  on  the  part  of  tlie  company  be- 
cause the  company  did  not  insure  its  safe- 
ty. It  merely  agreed  that  it  would  exercise 
ordinary  care  to  keep  it  in  eafe  condition. 
.\nd  so  it  was  eeecntiHl  tliftt  the  plaintiff, 
in  making  out  his  case,  should  show  by 
facts  or  circumstances  the  failure  of  the 
company  to  exercise  thia  degree  of  care. 
This  link  in  the  chain  of  evidence  that 
WHS  necessary  to  show  negligence  on  the 
part  of  the  company  is,  we  think,  supplied 
by  the  manner  of  inspection  and  the  cir- 
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camstaQcea  attending  the  transaction.  The 
exposed  locfttion  and  use  of  the  hand  hold 
was  such  that  a  reasonably  careful  in- 
spection could  not  well  have  failed  to  dis- 
cover its  defective  or  unsafe  condition. 

If  it  pulled  loose  when  appellee  took. 
hold  of  it,  it  is  reasonable  to  aasume  that 
it  would  have  given  way  if  the  inspectors 
bad  taken  bold  of  it  with  a  view  of  testing 
its  security.  The  outward  appearance  of 
the  hand  hold  might  not  have  disclosed 
its  uneafeness;  hut  an  inspection  that  mere- 
ly consists  in  looking  at  hand  holds  as  the 
inspector  walks  by  the  cars  does  not  satis- 
fy the  duty  the  company  was  under  to  ex- 
ercise ordinary  care  tu  see  l.iat  they  were 
safe;  and  this  it  appears  is  the  character 
of  inspection  that  was  made. 

An  instructive  and  pertinent  case  upon 
the  point  under  consideration  is  Felton  v. 
Butlard,  37  C.  C.  A.  1,  04  Fed.  781.  In 
that  case  a  brakeman  in  the  service  of  the 
railroad  was  killed  wliile  descending  from 
the  top  of  a  moving  car  by  reason  of  thi- 
defectiva  character  of  a  grab  iron  which 
broke  off  and  threw  him  beneath  the  wheels. 
The  defense  of  the  company  was  that  it 
had  fulfllted  its  duty  of  inspection,  and 
therefore  was  not  liable  for  the  accident. 
In  support  of  this  theory  it  asked  the  court 
to  charge  the  jury  that:  "If  the  defect 
was  latent — that  is,  one  not  visible — the 
defendant  is  not  liable,  if  the  injury  oc- 
curred by  reason  of  such  latent  or  invisi- 
ble defects," 

The  trial  court  refused  to  so  instruct  the 
jury,  and  the  Federal '  court  of  appeals. 
Judge  Lurton  writing  the  opinion  in  com- 
menting on  this  ruling  of  tJie  trial  oourt, 

"The  refusal  to  instruct  in  the  words  of 
the  request  is  now  assigned  as  e^ror.  There 
was  evidence  tending  to  show  that  neither 
the  broken  and  runted  condition  of  one  of 
the  screws  by  which  the  grab  iron  was  held 
to  the  wood  of  the  car  nor  the  decayed  con- 
dition of  the  wood  surrounding  this  broken 
screw  was  visible  from  the  surface.  Indeed, 
the  evidence  strongly  indicated  that  no  mere 
visual  inspection  would  have  disclosed  the 
dangerous  condition  of  this  grab  iron.  But 
would  a  mere  visual  inspectiou  of  such  an 
attachment  be  due  and  reasonable  inspec- 
tion of  sucb  an  instruraentality!  Was  no 
other  inspection  reasonable  and  possible, 
under  the  circumstances  under  which  i>iich 
cars  ai'e  received  and  forwarded!  WouM 
a  mere  visual  inspection  of  a  tar  wheel 
be  regarded  as  ordinary  and  reasonable? 
If  the  tapping  of  the  wheel  with 
a.  hammer  would  disclose  by  sound 
the  presence  or  absence  of  a  fracture 
which  might  not  bo  diacloaed  to  the 
eye,  could   it  be  said  that  so  ready  and 
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accessible  a  test  should  not  be  applied?  As 
much  may  be  said  toaching'  the  firmneEa 
and  tecurity  vrith  whicb  the  grab  Iron  was 
Tastened  to  the  end  oE  thia  car.  TTiU  grab 
iron  wttB  one  of  the  rotinde  in  a  ladder  pro- 
vided for  the  nse  of  brakemen,  whose  duty 
called  them  more  or  leae  often  to  the  top 
of  such  ears.  The  life  of  the  braltemari 
may  often  depend  upon  the  flrmnesi!  with 
which  such  an  iron  is  attached  to  the  end 
or  side  of  the  ear,  Wae  there  no  other 
ready  means  of  ascertaining  whether  it  waa 
properly  and  gafely  attached  than  a  viwial 
inspection?  If  the  application  of  some 
force  would  disclose  a  dangerous  weakness, 
ought  not  such  a  teet  to  be  appliedf  The 
plaintiff  In  error  did  not  regard  a  visual 
teat  as  alone  sufficient;  for  the  inspector 
nays  that  his  habit  was  to  go  up  such  lad- 
ders at  one  end  of  a  car  and  down  the 
ladder  at  the  other  end.  Did  he  do  that 
ID  this  instance?  If  he  did.  did  he  do 
in  such  a  way  as  to  throw  his  weight  upon 
this  particular  iron,  or  upon  that  end  of 
the  grab  iron  supported  by  the  brolten 
icrew?  If  not,  would  such  a  teat  he  feasi- 
ble and  calculated  to  disdoae  a  brolcen 
screw  or  rotten  wood?  These  were  proper 
questions  for  the  jury  to  consider,  and  it 
Has   not   error   to   modify   this   request   as 

"Xeithcr  was  it  error  to  refuse  the  re- 
i^uest  for  an  instruction  to  find  for  the  de- 
fendant. Tills  request  was  based  upon  the 
insistence  that  there  was  no  evidence  upon 
which  the  jury  eonld  reasonably  find  that 
the  railroad  company  had  been  guilty  of 
negligence.  The  inspector  testified  that  he 
did  inspect  this  car  upon  the  day  it  was 
received,  being  the  day  before  the  happen- 
ing of  the  accident.  He  says  he  did  so  hy 
going  up  one  ladder  and  down  the  other. 
He  also  testified  that  neither  the  condition 
of  the  broken  screw  nor  of  the  wood  into 
which  it  had  been  driven  could  be  discov- 
ered by  the  eye.  .  .  .  Did  he  in  truth 
and  in  fact  teat  this  particular  grab  iron 
by  any  means  likely  to  disclose  its  weak- 
ness? .  .  .  Did  the  inspection  made  in- 
volve any  strain  upon  the  weak  end  of 
this  grab  iron?  Did  the  inspector  use  this 
ladder  at  all?  If  so,  did  he  use  it  in  such 
way  as  to  really  afford  a  test  of  the  firm- 
ness of  its  attachment?  If  the  inspection 
made  did  not  involve  such  a  physical  test 
as  was  feasible,  and  calculated  to  disclose 
just  such  an  inHrmity  as  existed,  would  not 
a  jury  be  warranted  in  llnding  either  that 
no  physical  test  at  all  was  made,  or  that, 
if  made,  it  was  so  carelessly  made  as  to 
be  useless?  The  circumstances  were  such  as 
that  it  was  not  error  to  take  the  opinion 
of  the  Jury." 

We  do  not  .undertake  to  say  how  an  in- 
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speetion  shoald  be  made;  but,  clearly  as 
we  think,  applianees  like  liasd  holds,  that 
can  easily  be  subjected  by  inspection  to 
some  test  corresponding  to  the  test  to  which 
they  are  put  in  practical  use,  shoald  be  sub- 
jected to  such  a  test  before  the  company 
can  claim  that  it  has  foMlIed  iU  duty 
of  exercising  ordinary  oare  to-  maintain  ap- 
plianees li)(e  this  in  reasonably  safe  con- 
dition for  the  use  (or  which  they  are  in- 
tended. A  hand  liald  that  for  any  reason 
is  so  insecure  that  it  will  pull  loose  when 
subjected  to  the  use  for  whioh  it  was  in- 
tended is  manifestly  a  very  dangerous  ap- 
pliance, and  it  would  be  farcical  to  rule 
as  a  matter  of  law  that  sueh  an  inspection 
as  was  made  hy  these  insjiectors  satisSed 
the  requirements  of  ordinary  eare. 

The  only  reasonable  inferenoe  from  the 
evidence  is  that  the  hand  hold  was  unsafe 
and  defective  when  the  inspection  was  7»ade, 
I  and  that  this  condition  could  have  been 
discovered  by  a  proper  inspection  is  plain. 
What  caused  the  defect,  or  when  it  flriit 
existed,  are  not  material  inquiries,  as  we 
need  not  go  beyond  the  time  of  inspection 
to  speculate  as  to  the  cause  that  produced 
the  unsafe  condition.  It  is  as  much  the 
duty  of  the  master  to  enereise  ordinary 
care  in  inspecting  appliances  used  by  serv- 
ants in  order  that  they  may  be  maintained 
in  reasonably  safe  condition  as  it  is  to  ex- 
ercise ordinary  care  to  ascertain  the  suffi- 
ciency and  safety  of  these  appliances  when 
they  are  first  installed.  What  will  answer 
the  requirements  of  ordinary  care  either 
in  equipment  or  in  Inspection  depends  on 
such  a  variety  of  circumstances  and  condi- 
tions that  it  must  be  left  to  be  determined 
by  the  facts  of  each  particular  ease.  But, 
generally  speaking,  it  is  a  qneation  for  the 
jury  to  say  whether  the  required  care  has 
been  exercised  when  there  are  any  facts 
or  circumstances  showing  that  it  has  not. 

Our  conclusion,  therefore,  is  that  there 
was  sufficient  evidence  and  reasonable  in- 
ference therefrom  to  show  nf^llgenee  in 
the  inspection;  and  this,  in  ccmnection  with 
the  fact  that  the  hand  hold  pulled  loose, 
was  enough  to  take  the  case  to  the  jury 
on  the  issue  that  the  appliance  was  unsafe, 
and  its  condition  could  have  been  discovered 
by  the  company  if  it  had  exercised  ordinary 

The  remaining  question  is  the  sufficiency 
of  the  plea,  of  limitation  to  bar  a  recovery. 
The  accident  resulting  in  the  injury  com- 
plained of  occurred  in  1000,  and  in  March, 
IBll,  within  two  years  thereafter,  the  ap- 
pellee brought  this  suit  to  recover  damages. 
In  hia  petition  he  alleged  that  the  defend- 
ant company  operated  passenger  and  freight 
trains  over  its  line  of  road  in  the  staten 
of  Maryland,  Virginia,  Pennsylvania,  and 
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etseffhere,  and  that  at  the  time  he  received 
the  injurf  mmpUlaed  of  he  was  employed 
by  it  as  a  telegraph  operator.  He  further 
sft  up  the  identical  state  of  facts  upon 
which  the  case  went  to  trial  when  the  judg- 
ment was  recovered  from  which  this  appeal 
was  prosecuted.  The  plea  of  limitation  au- 
thorised by  the  state  law  was  interposed  to 
thia  petition  and  sustained  by  the  lower 
court;  but  on  appeal  to  this  court  the  judg- 
ment of  the  lower  court  was  reversed,  and 
the  case  remanded  for  trial.  Smith  v. 
Baltimore  i  O.  R.  Co.  1S7  Ky.  113,  162  S. 
W.  564. 

On  return  of  the  esse  to  the  trial  court 
the  plaintiff  filed  an  emended  petition  in- 
creasing the  sum  asked  in  damages,  but 
not  changing  in  any  material  way  the  na- 
ture of  his  cause  of  action  as  stated  in  his 
original  petition.  Thereupon  the  railroad 
company  filed  an  answer  Betting  up  that  at 
the  time  of  the  accident  it  was  engaged  in 
interstate  commerce,  and  the  appellee  was 
cmployad  by  it  in  such  commerce,  and  plead- 
ed and  relied  on  the  T«-o-Year  Statute  of 
Limitation  fixed  in  the  Federal  statute  for 
the  commencement  of  actions  under  the  Em- 
ployers' Liability  Act. 

There  is  some  confusion  as  to  tbe  plead- 
ings in  the  case  after  it  went  back  from 
this  court  for  trial,  but  there  is  no  dispute 
that  issues  were  made  and  tendered  suffi- 
cient to  bring  the  case  under  the  Federal 
Employers'  Liability  Act,  and  the  contention 
now  is  that,  as  the  amended  pleading  that 
first  expressly  set  up  the  interstate  nature 
of  the  employment  and  the  right  of  recovery 
under  the  Federal  act  was  flled  more  than 
two  years  after  the  accident  occurred,  the 
right  of  recovery  was  barred  by  the  Federal 
statute  fliiog  the  time  in  which  action  of 
this    character    must    be    brought    at    two  | 

The  original  petition,  which  was  filed 
within  two  years  from  the  date  of  the  ac- 
cident, although  it  did  not  show  specifically 
that  the  suit  was  brought  under  the  Fed- 
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eral  act,  set  up,  as  we  think,  facts  showing 
that  the  railroad  company  was  engaged  in 

interstate  commerce,  and  that  the  appellet- 
was  employed  by  it  in  such  commerce;  and 
so  we  think  that  the  original  petition  stat- 
ed sufficiently  a  causa  of  action  under  the 
Federal  Act.  But.  if  we  should  be  mis- 
taken about  this,  and  it  should  be  held  that 
the  amended  petition  showing  in  terms  that 
the  cause  of  action  arose  under  and  was 
prosecuted  under  the  Federal  Act,  and  wsa 
.not  iiled  until  two  years  after  the  accident. 
the  plea  of  limitation  was  not  available. 
In  Cincinnati,  N.  0.  &.  T.  P.  B.  Co.  v.  Goode. 
103  Ky.  GO,  173  S.  W.  329,  we  had  before 
us  the  question  tliat  is  here  presented;  and. 
after  referring  to  tlie  cases  of  Missouri.  K. 
4  T.  R.  Co.  V.  Wulf,  226  U.  S.  670,  57  L.- 
ed.  3G5,  33  Sup,  Ct.  Rep.  135,  Ann.  Cof. 
iei4B,  134;  and  St.  Louis,  S.  F.  t  T.  K. 
Co.  V.  Seale,  229  U.  S.  15B,  57  L.  ed.  112(i. 
33  Sup.  Ct.  Rep.  851,  Ann.  Cas.  IBl-IC. 
156,  we  said :  "On  the  authority  of  thes<' 
cases  we  think  it  is  clear  that,  when  the 
cause  of  action  arises  under  the  Federal 
statut*,  but  suit  is  brought  under  tlie  stalf 
law,  or  by  some  person  not  authorized  to 
maintain  an  action  under  the  Federal  stat- 
ute, defects  in  the  original  petition  raay  1h> 
cured  by  an  amendment  tiiat  does  not  s^t 
up  a  new  and  distinct  cause  of  action  filed 
afttir  the  expiration  of  two  years  from  the 
accrual  of  the  cause  of  action,  as  the 
amendment  will  relate  back  to  the  fiJinp 
of  the  original   petition. 

And  the  cusea  of  Seaboard  Air  Une  R.  Co. 
V.  Koenneoke,  239  U.  S.  352,  60  L.  ed.  3i4, 
30  Sup.  Ct.  Rep.  120.  II  N.  C.  C.  A.  IB.i; 
and  Kansas  City  Western  R.  Co.  v.  Mc- 
Adow,  240  U.  S.  51,  60  L.  ed.  520,  3Q  Sup. 
Ct.  Rep.  262,  11  N.  C.  C.  A.  857,  support 
tliis  niling. 

^Vherefore  the  judgment  is  affirmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  March  26,  1916,  246  U.  S. 
653,  02  L.  ed.  922,  3S  Sup.  Ct.  Bep.  335. 
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Settlement  for  portion  of  loea  witli  ine 

and  subrt^ating  it  to  clajm  Hgninst 
wrongdoer,  as  defense  to  action  for  in- 
jury to  automobile.     1918F,   142, 

Application  of  etate  Speed  Laws  to  mem- 
.  bara  of  U)iit«d  States  Naval  Baserve 
on  duty  oa  detpatdt  bearer.  iei8F, 
569. 

OpiiHMi.  OB  to  movementB  of  automobile  in- 
dicated by  viheel  marks  oo  savement. 
191BF,  154. 

Becot'ery  under  Workmen's  Compensation 
Act  for  injury  to  ebauffeur,  1918P, 
227. 

Contributory  n^ligence  in  driving  on 
freshlj  tarred  Mghvay.    18ISF,  426. 

Imputing  negligence  of  driver  to  passenger. 

leuF,  in. 

HecUsBBee  1»  nsa  of. 

Atuiotatlon. 

lAabllity  where  automohOe  ia  being 
V^cd  btf  a  tnember  of  oumer'a  fam- 
ily.     lOl&e,  2B7. 


CantrlbntoTj'    naKllt|en««     of     peraoM 

Injnred, 

Effeet  of  violation  of  ordinance  by  owner 
of  automobile  on  defense  of  contribu- 
tory negligence.     1918F,   802. 


BAD  CHECK  I.AW. 

Statute  making  it  a  felony  to  issue  check 
drawn  on  insufficient  funds  in  pay- 
mmt  of  property.    1918F,  980, 


BAD.  FAITH. 

S«e  Gooa  Faith. 


Effect  of  wrest  and  conflnemeDt  of  prin- 
cipal for  another  otfense  as  defense  to 
bondsmen.     1918F,  39H. 


Bailment  or  sale.     1918F,  147. 


Acceptan 


BANKS. 

e  of  check  by,  se- 


CHEOKa. 


AVEKAOE  WEEKXT  WAGES, 


Depvaits  generally. 

Admissibility  under  pleading  of  evidence  in 
action  to  recover  deposit.     1018F,  958. 

Charging  to  depositor's  account  amount  of 
attorney's  fees  included  in  check  placed 
to  depositor's  credit  by  third  person. 
1918F,  1137. 

Burden  of  proof  as  to  payment  in  action 
against      bank     to      recover      deposit. 


P>7i>>«>t  ot  oheckat  f«i«erl«s. 

Anttotatione. 

Right  of  bonfc  to  charge  bttdk  a  creOtt 
given,  or  recover  the  amount  pata, 
in  checH  or  otMer  paper  dt^-\cn  up- 
on or  payable  at  it,  under  mJs- 
taleen  belief  thM  there  were  atiffi- 
otent  funds  to  meet  it,  ISISF 
811. 

Right  of  bMtifc  retnitting  for  or  paying 
forged  cheOc  aa  against  (Jm  de- 
poaitor  or  correapondcttt  bank,  a» 
affected  by  the  UMer'a  negligence 
*»»  faiUng  to  give  notice  of  th« 
forgery.     1918F,   »S2. 


Credit  to  customer's  account  of  check 
drawn  against  itself  by  another  cus- 
tomer;   right   to  charge  liact.     1918F, 


I   forged  indorsement  ae  an  ac- 
r  check  in  tavot  of  payee. 


Payment  oi 

191 8F,  638. 
Forged  indorsements;  recovery  by  bank  oi 

depositor.     :918F,  278.  ^-^  . 
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C«rtUo*t«  of  depvatt. 

Conclusiveness  of  deposit  slip;  iuquir^  in- 
to the  circum  stances  under  which 
giv™.     1()18F,  1)37. 

CoUeetloiu. 

Collecting  bank  as  agent  of  holder  of  not«. 

i918F,  1088, 
Question  whether  holder  or  maker  of  note 

pajable  at  bank  must  bear  loss  caused 

by     bank's     failure     after     collection. 

leiSF,  1089. 

Otk«r  traawMtlaBB. 

Liability  of  bank  on  recommendation  for 
credit   given    by   cashier.  IQISF,   114D. 


BABTABDT. 


Power  of  mother  of  child  to  bar  herself  fay 
contract  from  instituting  bastardy  pro- 
eeedings.     191SF,  1113. 


BEHTTOIXITT  SOCIETIEB. 

Insurance  by,  see  Insurance. 

Annotation. 

Bight  of  membera  of  subordinate  lodge 
of  benefit  society,  which  has  been 
suapended  or  dissolved,  to  (nans' 
fer  to  another  lodge.     191SF,  7ao. 

Transfer  of  members  of  local  charter  that 
has  been  suspended  to  another  local 
lodge.    leiSF,  77S. 


Sufficiency  of  indictment  for.     16I8P,  flG4. 
Wife  as  witneoe  a^sinit  husband  in  proae- 

cution  for.     IBISF,  96*. 
Ckmstruetion  of  exception  in  statute  in  favor 

of   pereon  whose   wife   is   absent   from 

him  for  certain  period  prior  to  second 

marriage.    lfll8F,  954. 


BHU  AttD  MOTES. 

XvcaiMrBl. 

Alteration  of,  see  Altebatiok  of  Ini 

MSflTS. 

Fraud  as  to,  see  FRA<n>  and  Deceit. 
Guaranty  of,  see  Gcabantt. 

1,.R.A.]»18F. 


.4nno(af(ons. 

ht«,  aa  against  principal  debtor,  of 
one  tcho  becomes  surety  or  gvuiran- 
tor  without  hia  Knoicledge  or  con- 
sent.     191SF,    70S. 

What  conatUutea  violation  of  erltnlnal 
statute  against  issuing  lOtetiea  or 
drafts  vMhout  funds.     191SF,  »82. 

Situs  of.  for  taxation.     1018F,  1140. 

Fraud  in  incorporating  detachable  promis- 
sory note  in  elaborate  order  for  mer- 
chandise,     1919F,  114.S. 

Conclusiveness  of  tinding  as  to  own^rshir 
of  note  secured  by  mortgage  as  agMnst 
in(«reat  of  stranger  to  liie  prucreiii  »);.■<. 

1918F,  lao. 

Bar  of  action  on  notes  as  affecting  action 
to  foreclosure  mortgage  securing  them. 

J918F.  160. 

C«mald*Tatioa 

Failure  of  consideration  at  defMue  to  note 
in  hands  of  bona   flde  h<ridBr.     1018F, 

1159. 


Z^bUltr  of  imdaraar. 

A»notmtion. 

AdOtng  another  party  to  negotiable  in- 
strument after  tt*  execution  and 
deUvery  as  a  niateriai  aUomtlon 
which  uMl  release  indoroer. 
191SF,   704. 

Bleats  >nd  lUblUtles  ot  ti«uf«n«s 

gonoToJlj. 
Protecting   bona   fide   holder  where  consid- 
eration  Uils.     1918F.  1158. 

Wba  sro  boB*  Ida   koldovag  svtlee. 

Annotations. 

Right  of  one  who  ttOcea  commercial 
paper  of  corporation  in  pnymmt 
of,  or  secttritg  for,  an  indlx-iduat 
debt   of  an  officer.      I9ISF,    1163. 

What  clroumatanees  are  sufficient  to 
put  a  purchaser  of  negotiable  pa- 
per OM  tn^Mfry.     1019F,   114a. 

Failure  of  execHtorn  consideration  for 
biU  or  note  as  affecting  purchaser 
teith  lenottiedge  of  the  trharorter 
of      the      constdcratton.         IBtSF, 

lata. 

Knowledge    of   trouble   in   collecting   other 


Knowledge  that  note  was  given  in  consid* 
eration  of  executory  contract  to  de- 
liver stock  eertiflcatea.    1918F,  1016. 

Paper  taken  from  ofDcer  of  ccK'poratioa, 
1918F,  1158. 

Admisslfaili^  of  parol  evidence.  1018F, 
572. 


0  0,  Cookie 
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Annotation. 

Effect  of  acceleration  provision  in  note 

to   start   tA«   atatute  of   Umit^Uona 

running.      1B18F,    100. 

Validity   of   agroNBent   to   extend   time   of 
payment  of  principal  upon  payment  of 

interest.     1B18F,  572. 


BUHDNEBS. 


BLOOD  POISOHIMG. 

Annotation. 

Recovery  for,  under  Workmen's  Com- 
penaation  Act.     19XSF,  879. 


BOABDIKa  HOnSES. 


Ann  otatton* 

Reqatrlna  person  operaHit^  fitneg  Ttus 
to   furnish   bond.      1018F,   470. 

Joint  liability  on  bonds  given  iinder  Civil 

Damage  Act.     1918F.  648. 
Bequiring    bcoid   as   condition    to   carrying 

passenger    in    motor    vehicle.     1918F, 

469. 


BBB&OB  OF  PEACE. 


Annstations. 

Biffht  of  broker  to  purchase  real  es- 
tate Usled  vtith  hint  for  «■!«. 
taiSF,   70O.  ' 

PoMoer  of  agent  for  sot^.of  real  prop- 
ertjf  to  contract  far  servioes  by 
persons  other  than  subagenta  or 
servatUa.     1918F,  12. 

L.Rji.]ei8F. 


Liabilitv  of  principal   for  aervicea  of  lub- 

agent.    1918F,  713. 
Right  of  broker  to  purchase  the  principat'a 

land  for  hinuell.     IDIBF,  T88. 


See  CosTKAcra. 


BUHAIMO  OOaOCITTEB. 

Annotation. 

Authority   of,    to   contract   for 
of  other  persons.     1918F,  71, 


BtmaiHaB. 


Negligence  a*  to  condition  of,  i 


BUBDEN  OF  PBOOF. 

See  EviDBiioB. 


Sale  of  good  will,  see  Good  Wux. 
Validity  of  ordinance   regulating,  i 

NICIPAL  COBPOBATIOKS. 

Wlien  person  ia  engaged  in,  within 
of      WorluueiTB      Compensation 
1&18F,  213. 


BT-I.AWI. 

Of  insurance  company,  see  Insukawml 


Compen. 
',  177. 


CAiroiDATES. 


Annotation. 

Poioer  of  caretaker  of  buU^tHg  to  con- 
tract for  seiiHces  by  other  persons. 
1918F,   17. 


obvGoogIc 
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In  ceneral. 

As  to  jitney  busses,  see  Jitney  BuasKS. 
Validity  of  coatract  aa  to  location  of  depot, 

Btoekyards,    side    tracks,   etc.      191BF, 

1201. 
Who  ie  a  carrier  b,T  land  within  meaning 

of      Workmen's     Compensation      Act. 

1918F,  237. 


nrha  a 

Annotation. 


toB^mon  oarrleva. 


Definition  of  common  carrier.     ISISF,  403. 
Automobile     transporting     passengers     for 
hire.     1018F,  J63. 


Annotatloit. 


By   fellow   passenger.  JBISF,   548. 
Uablltty  to  pa»«iis«r  generallr. 

Annotation. 

Liability  of  carrier  for  in}itry  reault- 
ins  from  negltgent  or  nteddlemme 
acts  of  felloip  pasKenger.  1018F, 
810. 

Carrier's  negligence  as  question  for  jury. 
J918F.  HAS. 

Presumption  and  hnrden  of  proof  as  to  neg- 
ligence.    3918F,  588. 

Injury  by  other  passenger.     1918F,  817. 

Excessive  speed.    1B18F,  4^S. 


OoMtrilntaTj  nesUgeaoe  ot 

Failure  of  passenger  on  public  transfer  to 
object  to  speed  of  coiivf.vance.     IfllSF, 


laJoTlea  1>  setting  oa  or  off. 


101SF,  317. 

Preeumption  and  burden  of  proof  as  to  neg- 
ligence.    1B18F,  588. 

Duty  to  person  permitted  to  enter  coach 
with  passenger.     ISISF,  313. 

Conaeotl>c  M»vi«ra. 

Annotation. 

ZMity   and   UahlHty   of  connecting  oar- 

rler»     to     pittsengera    at     JuncMon 

point.     IBISF,  433. 


Liability  for  injury  due  to  negligence  of 
transfer  company  at  juncUoQ  point. 
1918F,  428. 

^Prelc^t  eanler*. 

Annotation. 

Dutu    of  carrier   to   ahift  or  transfer 

car«   after   arrival    at   deatlnatlon. 

191SF,     1087. 

Duty  of  carrier  to  switch  car  delivered  on 
team  track  to  tracka  ot  another  carrier. 
19iaF,  lOS.l. 

Measure  of  damages  for  delay.    19181'",  1049. 


GoTBn 


■est   oontr«I|   rat**)   dla«rt^- 


L.R.A.1918F. 


Notice  of  hearing  before  Public  Service  Com- 
mission.    IBISF,  272. 

Power  of  railroad  commbsioners  as  to  rates 
1918F,  272. 

Due  process  in  fixing  rates.     1918F,  272. 


OAB8. 

Injury  to  employee  by.    1918F,  1200. 


CABUAI.  TMPJMTEEB. 
Annotation. 
Wha   are,   v^thtn  ■mtum.ing   of   Work- 


Recovery  for  injury  to,   under  Workmen's 
CompenMtion  Act.     IBISF,  212,   213, 


CAtrSE. 
SolBciency  of  proof  of,  see  Etidenck, 


CUTIFICAXS. 


Of  deposit,  see  Sajiss, 

■&»  condition  of  performance  of  oontra«t,  Bce 

COHTBACTS. 

As  evidence,  see  Evidence. 


CHABAOTEB. 


Proof  of,  see  Evidence. 
Libelous   charges  affecting, 

Sl.a?iDEB. 


cBAxtrrixs. 


Wbkt  are. 

Hospital  as  public  charitj.    1918F,  183. 
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Annotation. 

Applicability  to  charitable  institutions 

of   Workmen's   Compensation    Act. 

lOlSF,    100. 


Liability   under    Workmen's 
Act.    16J8F,  185. 

0/   other   persons.  lOlSF,    11. 

CITII,  BIGHTS. 

OHATTFFEUB. 

Annotation. 

See  ArTOUOBiLEB. 

What  places  are  u-itliin  civil  rights  stat- 
utea.     IBiaF.  S29. 

What  i«  B  pl&ce  c£  pnblic  aocommod&tku 

CHECKS. 

... 

Im  semerBl. 

Alteration  of,  aee  Ai-TmATiorr  OF  Ikbtso- 
MENT3. 

Fraud  AB  to,  see  Fkadd  and  Dkceit. 

Annotation. 

What  constlltiteM  violation  of  criminal 
atatutc  agahmt  Ismiina  chedha  with- 
out fundi.     1,918F,  »S2. 

Aeeeptoaoe  of. 


Liability  of  bank  upon  elat'med  con- 
tract of  acceptance  extrinitlc  to 
check.     191SF,   112. 

Effect  of  addition  of  words  "witli  ex.,"  to 
chefk  vhich  bank  has  agreed  to  accept 
1918F,  109. 

TeIeKr»p)iic  acceptance.     leiSF,  180. 

Forged   p&per 

Protection  of  one  eieenting  check  luiskll- 
fullv  drawn,  agtuost  aUeration  by  for- 
gery.   leiBF,  058. 

Indoraement ;  payment  of  check  on  forged 
indorBonent.     19ISF,  638. 


CIOARETTE. 

Recovery  imder  Workmen's  Compen!iB,tion 
Act  for  injury  to  n-orkmen  W  Are 
caused  by  lighting  cigarette.  1918F, 
888. 


OHfEHATOaltAFH. 

See  Moving  Pictcbeb. 
L,R.A.]918f! 


Cnm.  DAMAGES. 


Corporation  organized  lor  geDeral  welfare 
conducting  annual  fair  for  exhibit  of 
agricultural  products.    19i8F,  867.  See  Intoxicati.ng  Liqv 

XiablUtr  for  dunagea. 


CITO.  ENGINXEB. 


.innotatfon. 

Authority  of,  to  contract  for  aerviee* 


CI.AIK  AGorr. 

.Innototfon. 

Liability  of  pi-lncipal  for  aarvloee  per- 
formed under  contract  with. 
IBISF,    60. 


.Annotation. 

Avfhwflty  of,  to  contract  for 

fcy   other  perBons.     lOlSF,    69. 


OLOTTD  ON  TITIiE. 

Annotation. 

Validity  and  effect  of  Judgment  against 

parties     designated     aa    unfcnount. 

IBiaS,   009. 

Presumptim  a»  to  regularity  of  proceed- 
ings.    1018F,  699. 

Quieting  title  against  unknown  claimants 
by  publkatiott  of  notice.     1918F,  699, 


COASTXHG. 

Annotation. 

Injury  to  one  ivhile  aoasUng  in  ttrtet. 
1B18F,  7S3. 
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COLLEOTtOlt  AGEMT. 


COXXECTIOHS. 

By  bank,  see  Basks. 


COIXEOEB. 

Belonging  to  !^tAte.  see  State  V.^ivebsities, 


COIXUSIOM. 


COLOK  BUHllNXM. 


comTT. 

See  ComrucT  OF  Laws, 


COHHISSIOMS. 

if  power  to,  see  Constitctionai, 
Bee    PuBLio 


Ue  legation 

Law. 
Public    eei 

Sbrtici  CoiiinsBiONS. 


Annotation. 

Employee  paid  hy  eommis&ton  as  an 
"employee"  vHtMn  meaning  of 
TForlcmen's  Com/p«n»aUtm  Act. 
191SF,  SOB. 


OOBDCOn  OARKIERS. 

See  Cabbiers. 


ooMMOH  ooxnm. 

See  AssuifPSiT. 


COHPEHSATIOH. 

Of  attorney,  see  ATTOBNEva. 

01  BervanU,  eee  Master  and  Sebvaht. 

Ol  officer  generally,  Bee  OlTlc^w. 


OOMPETITIOIV. 


Annotation. 

Right  of  one  selling  business  and  gooa 
urfll  to  engage  in  competing  busi- 
ness.    1018F,   1179. 

Bight  of  vendor  of  good  'will  of  businesE 
to  maintain  competing  busiDesa.  1918F, 
1174. 


COMPROUBE    AND    lETTZXMEHT. 

Jiiglit  of  one  induced  l>y  fraud  to  compro- 
mise a  claim  to  maintain  action  for  tbe 
deceit.    1013F,  1063. 

Compromise  of  claim  for  personal  injuricb 
tu  admiasiou  of  liability  f<x  ifiinries. 
IBIHF,  1063. 

By  mother  of  illegitimate  child  of  claim 
against  putative  fatlier.     leiBF,  1118. 


OOMOLtrSIONS. 

Opinion  as,  «ee  Gvidenck. 


COmiEKKA'nOIt. 

Of  pn^erty,  see  Eujnk.it  Dou&in. 


CONDITIOMS. 

Condititm  precedent  to  suit,  we  Afinos'  OB 

SOIT. 

Aa  to  performance  of  contract,  see  Cok- 


ooMDinoM  BtnasEatmiiT. 

Effect  of  CMiTcyeitic*  hi  conMderation  of  sup- 
port to  create.    1918F,  363, 
Laches  as  bac  to  eoioraemest  of  condition 
I  subsequent      ae      against      mortgagee. 


191 SF,  363. 
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OOKDUCTOB. 


AtmotaUon. 

Liability  of  principal  for  aervtoea  per- 
formed      under 
1018F,  ei. 


contract       wtOi- 


GOIfFIDEMCE 

S«e  False  PBrrtHses. 


OOMTUCT  OF  Z.AWS. 


C<HfinB0TnfO  CABKXBR. 


AanoUaton, 

Of  peraon  vthoee  li/e  in  inaurad  «s  a 

condition     of     insurance     thereon. 

191SF,   074. 


COmtOBRATimi. 


COMSTITUnOMAI.  I.A.W. 

B  to  ciTil  rights,  see  Civil  Biohts. 

s  t«  imprisonment  for  dabt,  bm  IiUUMH- 

itKNT  POB  Debt. 
B  to  right  to  jurv  trial,  see  JUK. 


jBlw  pvniilizlue  fi 
ply   with  div 


K  pOBt  fkoto  law*. 

iiilizlug  failuie  of  hual>and  to  com- 
e  dticree  as  to  support 
children.     1018F,  421. 

Delecatton  «f  power. 

Detegutiuii  of  authority  to  be  exerciaed  in 
pursuance  of  law  or  power  to  determine 
facts.     191SF,  642. 

To  Minimum  \\ag:e  CommiseioB.  ISISF, 
642. 


As  to  particular  matters,  see  infra. 
I,.R.A.]018F. 


GuaranfT  of.  liberty  of  contract  sa  subject 
to  regulation  in  exercise  of  polioe  pow- 
er.    WIBF,  542. 


iMpkirusMt   ot   oiMitr««t   «Ulc»ttom. 

Annotation. 

ImpairmetU  of  freedom  of  cpeecA   by 

Bapionaac  Act   of  June   IS,    t917. 

1918F,  410. 
Bj  regulating  rates.     1B18F,  667,  1106. 
Hlgkta  on  vulona  pKrtia«]«r  Matters. 
—  oarrton. 
Conferring   upon   Commiaeion   authority  to 


Annotatlaii, 

Statute  for  the  enforcemciit  of  a  de- 


4S4. 

— B^ployars  aad  Maplojee*. 

Annetatten. 

ConetlttMonalUji    of    snnitnum    Wage 

Law    relating    to    private    employ- 

ment.     1918F,  547. 

MiDimum  wage.    1918F,  S42. 

— Ul^waTS. 

Ordinance  requiring  driver  of  vehicle  to 
obey  directions  of  traftio  officer.  I918F, 
1110. 

—  rcasedles  and  pro«od«re. 

Annotationa. 

Statute  pertnlttlng  Bervlee  by  ptAUea- 
tlon  on  unfcnoim  persona.     191SW, 

eis. 

statute  for  enforcement  of  decraa  for 
alimony  or  for  jnttiishment  for  dfa- 
obedienee  thereof.     1918E,  *»*. 


Ferinitting  counties  to  send  selected  stu-, 
deots  to,  free  of  tuition  and  dormitorV 
fees.    1918F,  673.  *| 

Discrimination  against  nonresident  aliens 
by  inheritance  tax.    1918F,  947. 


OOIfSTBirCTION. 


Of  oontraot,  see  Co.vtkacts. 

Of  insurance  policy,  see  I.nsubaKIS. 

Of  statute,  see  Statutes. 
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coMBTSvcrnrE  trvst. 

Sne  TBfSTB. 


AmtotaUon. 

Effect  of  appeal  from  Injunction  upon 
Juriadictton  of  trial  court  to  pun' 
i*h  for  contempt  for  its  violation. 
191SF,   79*. 

Effect  of  appral  from  decree  grtuitlo;  In 
^unotion  od  power  to  punitih  for  mn- 
t4;inpt  in  violating  it.     lOlSP,  791. 


COMTllACTS. 


iBgaBaral. 

Hiuining  of   liRiitationB  againBt  actioa   on, 

see  LiuiTATiox  of  Actions. 
Of  municipal  corporationa,  aee  UunicnAi, 

CORPOSATIONS. 

Of  Public  Service  CorporatiooB,  geaeTall;, 
nee  FiiiiLic  Service  CoBtOBATio.\a. 

Sfeeifie  performance  of,  se«  Stbcific  P^- 


Annotation. 

ratidltg  and  vffact  of  rul«  «/  bemofU 
society  requiring  designation  of 
beneficiary  by  tcIII  or  M«tIra«C^ 
1018F,  777. 

OoBBldeTRtlon. 

Annotation. 

Consideration   for   promiae   to   pay    for 

securing  release  from,  a  wnttAteral 

contract.     191SF,   000. 

For  ogreemetit  bv  state  to  permit  county 
to  Bend  students  to  state  university 
free  of  expense.     1918F,  673. 

Consent  to  insurin);  of  debtor's  life  by  cred- 
itor as  conKideration  f<ir  extension  of 
lime  of  puymi'nt.     1!118F,  Ti'i. 

CoDBideration  for  promise  to  pay  ioBuraiice 
agent  for  raiicoiing  policy.     la)8f.  (iB5. 


Specific  Pekporuakce. 
Parol    modification    ot    'wtitten    ccmtraet. 

1918F,  988. 
Effect  of  execution  of  p«rol  trust.     191SF, 

1038. 

InoorpoTatlas  extrlaato  dacii>ieBt. 

Incorporating  intfl  insurance  contract  illus- 
tration showing  accumulation  periods. 
1B18F,  330. 


fcr  to  sell  land  t«  person  to  whom  writ- 
ten, or  merely  to  make  bim  tfae  owner's 
agent  to  find  a  purchaser.    1918P,  788. 


V*Udit7|  pmblte  pollvj. 

Annotation. 

Validity   of   omUract   la  protmre    testi- 
mony.    I018F,   XlOl. 

Contract  for  serTicee  in  procuring- wit nesj^? 

and  evidence.     lOlSF,  1099. 
Contract  l^  prosecuting  a^t<«ney  to  defend 

accused.     1918F,  831. 
Agreement   with   insnranca  company   as  ti> 

designation  of  1>ene&ciary.     1918F.  776. 
Contract   as   to   locabioB   of   pAwenger   and 

freight  depot,  stockyards,  etc.     191SF. 

1201. 
Contract   for   witidrawal   of   candidacy  1^ 

rival,  and  division  of  fees  by  success- 
ful candidate.     1918F,  966. 


Batificationof  contract  with  city.     1918F, 

667. 

Bmnedlea   In   oa«*   nt   vm]«wfnl    coa- 


AroKotation. 

lAability  of  stakeholder  or  depoaitary 
of  funds  in  connection  wUh  an  Q' 
legal  tnatmicilon.     1018F,  BTS. 

Recovery  from  stakeholder  of  money  de- 
pouted  to  secure  ill^al  contract. 
191 BF,  966. 

ParforBiaaoet  oondltiona )  oertlAcate. 

.Innofadon. 

Suffltsiency  of  oottMUonal  or  qualified 
architect's  certificate.     IBISF,  STi. 

Recovery  (or  extra  work.    1918F,  1. 
Sufficiency    of    certificate    of    performance. 
191 8F,  374. 


Okancei  rAanlBaian. 

Anr^atatlon. 

Return  or  tender  of  consideration  for 
release  of  rlalnt  for  personal  in- 
juries set  aside  on  the  ground  of 
fraud.      1918F,    1073. 

:tlodillcation  hy  parol.     1018F,  998. 
Restoring  benefits  as  condition  of  rescission. 
1918T,  1063. 


See  Nkcuoemce. 


'  HEOUQXMOE. 
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Liabilitj  for,  see  Tbot^ 


Bunnmg  of  limitations  aRsinst  n-tion  for 
(ng  term.     IHIRF,  3J8. 


Oommttniootfon  to,  of  libelous  matter 
an  affecting  pubUcatlma.-  or  pHvi- 
lege.    191SF,  ses. 


OORPOBATKHIB. 

AppoiatmeDt  of  receiTer  for,  BM 


Annotation. 

LiabUlty  of  corporaHonit  on  cattee  of 
action  for  tort  arlnina  ichtle  thje 
corporation  wa»  *tt  flip  hnnds  of  a 
IfflSP,   320. 


Offloen. 

Annotations 

OfpcerH  of  eorporoNon  aa  employeea 
iFlthin  meaning  of  Workmen's 
Oompfmmatton  Act.     i918F,  eo8. 

RifftU  of  onb  who  tafees  comm.erelat 
paper  of  corporaHofi  In  pirj/ment 
of,  or  necuritif  for,  an  individual 
debt  of  an  officer.     1018V,   Ilea. 

Poxcer  of  corporate  officer  to  contract 
for  HtTvieea  of  other  persona. 
J9iaF,  32. 

Boa*,  ficb  purohaaer  of  noU  bom.    IfllSF, 


BtoekkoldAT*. 

Annotation. 

Storkholdera  of  eorporatton  n»  em- 
ptoyeeen  irithin  meaning  of  Work- 
men's Oompensatlon  Act,  lOlSP, 
203. 

night  of  one  pDrchaaing  note  given  in  con- 
sideratlon  of  aseeotor;  contract  to  de- 
liver stock  certifinat™  which  are  never 
delivered.    1SJ8F,  lOlS. 


Bea  SETOrr  aks  Comnxun.iXi(. 


COUNTIEa. 

AtmUation. 

Applicability  to  cotintiea  of  Worlcmen'a 
OompenmUion  Acta.     191SF,  190. 

Llabilltj'  under  Workmen's  CompetigatioU 
Act   for    injury    to   emplovee.      1913F, 

Power  of  officers  to  contract  to  value  prt^- 
ertj  for  taxation  at  rate  in  excess  of 
that  prevailing  in  other  countiea. 
I918F,  64». 


COVBTB. 

Afl  t«  judges,  see  JuDOEa. 

Right  of  court  e  of  one  state  to  eoftwcB  l»wi 

.    of,  or  cautee  of  action  ariiing  in,  an. 

other  Btate,  eee  C<i:(flict  of  Laws. 

Review  of  holdings  of  workmen's  compensa- 
tion, see  U~obkmi::4'b  CouiSNUjaox.   ' 

jBRkdiction  an  dependent  on  amoHtrt. 
1W8F,  836. 

State  coiirti>  following  Federal  dMlsions. 
1»18F,  642. 


COVENANTS  AKS  OONSITIONS. 


OC  WftTTMBty. 

What  constitutes  a  breach  of.     1918F,  662. 
When  limitations  begin  to  run  against  ac- 
tion for  breach.    1918F,  6S2. 

Bnwoki  aBfraoement. 

Laches  as  bar  to  enforcement  of  condition 
subsequent      as      against     mortgagee. 

1918F,  353. 

When  limitations  begin  to  rtin  against  ac- 
tion for  breach,     1918F.  662. 

Existing  railroad  Jinowo  to  grantee  as 
breach  of  covenant  of  warrant;.   IHSF, 

na2. 

Binding  effeot  on  morigapep  of  property  of 
condition  in  deed  for  support  of  grantor 
during  life.     IfllSF,  353. 


coTTOH  onr. 


L.R.A.1918F. 


mmeudaUoit  for. 

.n,  Google 
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For  tort*. 


Charge  of,  s>  Hbel  or  etitnder,  sm  Lnm,  akd 


Sland) 


GBUflHAI.  lAW. 

Bail  and  recognizance,  see  Bau.  atjd  Rkcoo- 
Dietrict  attorneys,  see  District  a^d  Pusk- 

CTITIKG   ATTOBKei:S. 

Admisaibilit^  of  evidence  generallj,  see  Eti- 

Sufficieucj  of  proof,  see  Kvidem.'e. 

Fraud  as  a  felony,  sec  FitAi^u  a\d  Deceit. 

As  to  habeas  corpus,  see  Habeas  Cobpub, 

Ab  to  requisites  and  Buftlrieney  of  indict- 
ment, information,  or  complaint,  see 
Inmctmbst,  etc. 

Violation  of   liquor   law,   see   I>TOXiCATiNa 

LltJUORB. 

Right  to  jury  trial,  see  Jubt. 
Instructions  in  criminal  case,  ciee  TbUL. 
Venue  of  criminal  cases,  see  Vendb. 
See  also   Adultebt:    Bioamt;    Bbeaoh   of 
Peace;  False  PBKnmsES. 

AnH«UU4tm». 

Svwtoval  of  officer  for  failure  to  enforee 
crimiftal  or  penal  laxc.  191SF, 
io*9. 

Power  of  legUHature  to  provide  far  in/- 
dicttnent  in  county  or  diatrivt 
other  than  that  in  which  crime  ia 
alleged  to  liate  been  committed. 
J01SF,  90a. 


to  declarations  or  acts  of  ac- 
cused.    1918F,  2311,  51)2. 

Evidence  as  to  acts  and  declarations  of 
third  persons.     19iSF,  239. 

Private  counsel  to  aid  prosecution.  1918F, 
421. 


CROSS  BIIX. 


!■  rospeat  to  freight. 

^^ttnotoflon. 

Liahllity  of  carrier  for  tOM  of  profUa 
incident  to  delay  in  delivery  of 
articles  inlcnded  for  use  and  not 
for  sale.      IBISF,   10S3. 


Recover;  against  carriei 
l>ecau»e  of  delaj 
lOlSF,  1049. 


for  l> 


Annotation. 

Batia  for  determining  earning  capacity 

in  action  under  CtvU  Damage  Act. 

191SF,   eS4. 

Wrongful  sale  of  liquor.     1918F,  648. 

P«r*aa*I  lajorlost  daath. 

Amount  of  recovery  under  Workmen's  Com- 
pensation   Act,    ae«    WoBK men's    Cov- 


damagee.      191SF, 
id      disflguremenL 


Recovery   of   proapectivf 


I«M  ot  p^Mlts. 

Annotation. 

Liability  of  carrier  for  t«M  of  proftU 
incident  to  delay  in  delivery  of 
artttOet  tatendett  for  mm,  and  not 
for  tale.     191SF,  1003. 

BMOvery  against  carrier  for  lost  of  profits 
because  of  delay  in.  transportation. 
1S18F,  1049. 

For  breach  of  contract.    1&18F,  1. 


DAHOIHO  PAvnjom. 
Annotation, 
Am   a   plaoe   af   pubUo   aeoontmiodtMoit 

iBithin    meaning    of    CtvU    RighU 

Acta.      X918F,  SS9. 

Application  t«,  of  Civil  Bights  Aot.    IDISF, 


DAiraEROtrS  AGEHOIEa. 

ElMtridt;,  see  ELECraicrrr, 


DAMOBBOVB    PBEBOBBa. 

Liability  for  injury  on,  si 


DEATK. 

Transmission  of  homestead  in  case  of,  see 

HOMESIEAn. 

Who   may    recover   for,   under    Worlimen's 

Compensation     Act,     see     W<nEH£x's 

COUPEItSATKnT. 

Presumption   and   burden   of   proof   as  ia. 

1918F,  mo. 

Sufficiency  of  proof  of.     1918F,  1118. 


COMBINED  INDEX  TO  NOTES  AND  CASES. 
SufBciencj   of   pioof   o£ .  (»iue   of.      1918F, 


Ab  nideBce.    1918F,  207. 


DEBXOB  AMD  OHSDITOR. 


Aesignmeut  for  er«iitore, 

FOK  Ckeditobb. 
Conveyance     la     baud     ol     eicditort,     sec 

fiBl.nDniJBNT     CONTETAHOBS. 

Ak  to  ta^iriaMment  for  debt,  see  lumsoR 

KENT  ros  Debt. 
As  to  joint  debtora-Mi^  creditors,  aee  Joint 

Cbdjitobs  and  l>eBTOiie. 
Survivability    for    benefit    of    creditora    of 

claim  under  WwUmen't  Compeoaatioii 

Act.     3918F,  561. 
Insurable    interest   of   creditor   on    life   of 

debtor.     1B18F,  572. 
Rights  of  creditora  uf  trustee  under  partJ 

trust   in   relation   to  real  property   '" 

dispuU  the  IrUef.     1B18F,  1038, 
Kight  of  creditor  of  heir  to_^eoi»plftin  that 

ancestor    instead    of   wi"' 

to  hb  wife  created  a  t 

his  children  agreed  to  c( 

1B18F,  1039. 


DEOI.ABATIONB. 

Admissibilitj  in  evidence,  see 


In  gen^'al,  see  Action  ob  Suit. 

In  Hhel  iiiit,  see  Libel  and  Sianhb. 

trover,  see  Tboveb. 
Admiwion  hy  demurrer  of  coocliuiveneBa  of 

defense.     1818F,  358. 
Negation  of,  in  indictment.     1913F,  1132. 


DEFINITIOHB. 


Owimon  carrier.     IBISF,  463. 
Conetructive  trusts.     I9iaF,  1038. 
False  imprisDumeDt.    1018F,  1132. 


bt  delivery  t^  carrier,  see  Oabbicbs. 


DETBGATIOir  OF  FOWZK. 


DEUVSBT. 

K  Carrios, 


SEMTIS9EB. 


DEEDS. 

Annotation. 

Effect  of  destrwcUoM  or  caneeUUton,  or 
redeUvenf  *<>  grantor  for  that  pur- 
poae,  of  delivered  but  unrecorded 
d«ed.      X018F,   *Q3. 

Effect  of  deetruction  of  unrecorded  deed 
at  request  of  grantee,  and  emcu- 
tion  of  new  otu  \a  the  grantee's  wife. 
191SF,  399. 

Convevonce  bj  Indian;  approval  of  court. 
19a8F,  604. 


DB  FAGTO  OrnOEB. 


DEFEjniAIITB. 

Parfiee  defendant,  see  PABTiaa. 

UR.A.1918f! 


DENIALS. 

e  CteNXKAL  Denial. 


Who    are,    wUhin    meaning   of   Work- 
fnen'u  Coimtpenaation  Acta,     IgiaF, 

*8a. 

Insurable  int«rest  of.    191BF,  1116. 

Who   are,    within    meaning   of    Workmen's 

Compensation  Act     1918F,  470,   479, 

4t3. 


>dbyG00gIe 


COMBINED  ISDBX  TO  NOTES  AND  CASES. 


VtJiditf  of  contract  by  candidate  for  of- 
fice to  appoint  another  as  depn^  U 
elected.     1918P,  90«. 


DESOEITT  ARB   BISTRIBITTIOH. 

Ik  se>e'*I- 

Tex  on  right  to  take  property  by,  see  Taxes. 

Right  of  creditor  of  heir  to  complain  that 
ancesttH'  instead  of  tviliins  propertj  to 
hia  wife  created  a  trust  by  which  his 
children  agreed  to  convey  it  to  her. 
1B18F,  1038. 

Descent  of  ailototeat  of  deceased  Indian. 
IBISF,  604. 

Right  to  inherit  ae  a  natural  and  inalien- 
able right.     I918F,  B47. 


XSoet  at  »doptlom. 

AtmoUUion. 

Do  term«  "tihHd,"  "whUdren,"  "issue," 
etc.,  in  statute  govenilttg  distribu- 
tion of  decedent's  estate,  include 
adopted  children.     lylSF,  108S. 

Conflict  of  laws  as  to.     IHISP.  1183. 


DESTRVCTIOIT. 


Of  deed,  see  Deedb. 


DETurax. 


siaAMruarx. 


Of  guarantor.     igiSF,  «9ft. 


DISCBSHINATIOH, 

tn  taxation,  aea  Taxes. 


Recovery  for,  under  Workmen's  Compensa- 
tion Act.    191St',  85o,  804. 

Effect  of  pre-exist  iag  disease  on  recovery 
for  injury  under  Workmen's  Compea- 
Biftim  Act.    1»1SF,  80^ 


DISFIQ' 

damages. 


I>IBIX}TAI,TT. 


DtSORSERtT  BOUSES. 

in  charging  women  with  maintainiog. 


DISQVAUFIOATIOH. 

Of  judge,  see  Jthmbb. 


Annofatloti. 

Btght      of      proaeevting 

represent  individuals  Jutving  an  in- 
terest adverse  to  or  dissociated 
frvm  the  public  Interett.     191SF, 


Validity  of  contract  of  dty  attc«ney  to  d 

fend  accused.    191SF,  831. 
Private  counsel  assisting.     1»18P,  421. 


DITOBOE  Aim  SEPASATIOV. 

la  kohotbL 

.4nnotallon. 

Effect  of  aeparatian  on  pouter  of  tri/r 

to  contra^  far  services  as  agent  of 

husband.     191SF,  SO. 


ID,  Google 
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Contract  to  proCHrc  wttaMMs  and  eridsnce 
for  defense  of  auit.  and  to  shadow  plain- 
tiff.    1918P,   ICWn. 

Chtuige  of  vcniHu    ISISF,  1033. 

ReUef  in  equity  frgin  divoice  decree.  1918F, 
,  1029. 

Alimoay;  Bspport  of  flUldreil.  , 

^n  notation. 

ConetUuUoTUUIty  of  atotute  for  the 
enforetmanb  tf.ae&WKi  TV  oUmomy 
or  for  punishment  for  dteobedience 
thermf.      iOlSE,   *a*. 

Father's  liability  for  child's  support;  retro- 
spective BUtttt«  14  to.     1913F,  421. 

Imprisonment  for  failure  to  ccMDpl;  with 
provision .  «f  dMM*  fts  to  support. 
lOlBF,  421. 

Vanue  of  proMontioK  for  fkilnre  to  oMi^j 
tvith  decree  aa  to.    1918F,  421. 


DOOUICEIITART  BVIDEIIOB. 


DOWEK. 


Effect  of  widow's  election  to  talce  under  will 
n'hich  devises  to  her  KfecBtate  in  prop- 
erty alleged  to  have  been  fraudulently 
obtained  from  her  by  ber  husband. 
1918F,  765. 

SocccBsion  t&x  OK  '.  lOliBR  498. 


Imputinit     ne^iiience    <A, 

191SF,  154,  S15. 
Authority  of  driver  to  amptey  >id|>  U>  r 

lease  mired  wwgcm.     191BK,  200. 


>funieipal  liability  for.     19I8F,  I 


DBiraB  AUD  DBUOOISTS.. 

Warranty  by  drugist  selling  ice  cream  \ 
it  is  fit  for  human  consumption.  101 
1172. 


Annotation. 

Recovery  under  Worhwien'A 

Hon     Act     for    injury    < 

1918P,  900. 


mraATiOM. 


Attnotation. 

Baai*  for  determining  eamtng  eapaeUiy 

in  action  under  Civil  r 

1018F,  est. 


Annotation. 

Basement  for  uae  of  water  a»  m__ 
tiatU   or  <n  gToa».     1918JP,   447. 

Right  of  one  Imving  privilege  to  take  water 
from  spring  to  «eU  wat«r  for  use  off  the 
land.    1918F,  444. 


Annotation. 

Liability  of,   f«r  itbtH  pwHMMd  tHtfr- 
out    Mt   lanouAeidge.     191SF,    987. 


Annotation, 


'effects"    in    will. 
WhAt  pftiSM  onder  bequest  of.    1018F,  765. 


EFFICIEHOT. 


LNjizobv  Google 
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EJECTMSMT. 

AnnotaUon. 

DefenaeM  lOMUaMB  «inder  0«nera[  de- 
nial or  a  plea  of  the  general  ta«ue. 
191SF,  a**. 

AdiUMibilitT  of  evidence.     191SF,  243. 
Defendant's  pleadings.    1918F,  243. 
Sufficloit^  ol  pUintiO's  title.     1918F,  243. 


To  take  imder  will,  see  WtLLa. 


BLBOnOH  OF  BBKESIBS. 

Annotation. 

Election  liet*te«n  nnM^s  of  loss  <n  case 

of     property     inatiranee.       lOlSF, 

997. 

RecoTerv  od  tornado  polic;  on  theory  tluit 
buildiDg  wag  wbolly  destroyed  b;  tor- 
B*A>  ks  iMr  to  kctloD  upon  Sre  polk]' 
for  the  HUDe  low.    IBIBF,  B93. 


ELECTBIOTTT. 

Judicial  notice  of  attntctiveneM  of   metal 
for  lightning.    1918P,  932. 

Negligeaoe  as  qiMBtiou  for  jury.     I91SF, 

1102. 


ELEOTBIO   LIGHT*. 


Validity  of  oontraet  by  municipali^  ■■  to 
rates.     IQISF,  667. 

Bill  to  enjoin  sbutUng  off  current  to  cm- 
■umerB  in  breach  of  contract  with  mu- 
nicipality as  to  raUa.     191SF,  687. 


SKAXCIPATIOH. 

Of  minor  child.     191SF,  104. 


Annotation. 

Effect  of  emergency  to  enlarge  ordi- 
nary powers  of  agent  contracting 
for  aervicea  by  persona  other  than 
aubagenta    or    servants.       IBISF^ 

SB. 


Tax  on  judgiMDt  appealed  from.     1918F, 


As  to  dTiI  angiaecr.  Me  Ciyu,  Eirannna. 


EFILEPBT. 


Recovery  under  Workmen's  CmnpeneatioD 
Act  for  death  from  fall  cawed  bj 
1B18F,   878. 


EQUAUTT. 

In  tautiM,  see  Taxis. 


■QvrrT, 


Ririit  to  jnry  trial  tn.    IQISF,  3!5,  lOSO. 

Effect  of  Hpeeial  tJiawer  and  croes  bill  to 
make  action  an  equitable  one.  1918F. 
32S. 

Colfawloa  as  ground  of  jvrigdictjoil  to  ivl 
aside  interlocutory  decree  of  divonv 
after  time  for  aecnring  relief  within 
the   action   has  elapsed.     191BF,   1029. 


EsiwnrAOE  ^:t. 

■otation. 

DeotMona  vnder  the  Espionage  Aet  of 
June  IB,  1017.     1918P,  *10. 

Conviction  of  violation  of.    1018F,  402, 


Annotation. 

Proof  of  defense  of  estoppel  under  plea 

of  the  general  tmu«   In   action  of 

eieetnient.     t»t»P,  ait7. 

'  Change  of  position.     ISlsr,  71S. 
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J£33 


Of  grantee  kb  breach  of  corenasL    Iflf-B^i 


In  k^m^taL 

Reception  of,  on  trial,  see 
Demtirrw  to,  ee«  TKUt. 


J«dlalftl   MAtlM. 

Attract!  veneBB     of     met«l     for     lightning. 
leiSF,  S32. 


nd  ItvrdaiL  of  pr««f. 

InBtnictiona  as  U>.     leiBF,  3]8. 

Death.    1918F,  1116. 

Fraud  in  incorporating  detachable  promiB- 

HOrjr  note  in  eltil)t>rBte   order  for  mer- 

chandiae.    1918F.  1145. 
Undue  influence.    IDlflF,  1038. 
Injary  to  passenger  by  midden  etarting  of 

train.     lOlSF,  5S8. 
Injurj'   to  employee  bv  hand  bold   on   car 

pulling  looee.     1&18F,  1206. 
Contributory  negligence.     ISISF,   154,  428. 
Payment  of  bank  depwit.     1918F,  958. 
Regularity    of    proceedings    to   quiet   title. 

1918F,  SOT. 

ItamUKMiterr  BrlO****. 

Necessity  of  Hling  with  the  pteadlngs  pa- 
pers sought  to  be  introduced.  1913F, 
Zit. 

Death  certificate.    1918F,  2«T. 


Parol  and  aztalaalo  • 


iBC  «Ttt- 

Evidence  that  note  was  not  to  be  paid  Ac- 
cording to  its  terms.     1Q18F,  572. 

Proof  of  BtipuhitletiB  nade  when  lease  was 
executed  but  not  included  therein. 
191 8F,  1123. 

Ovlmlou  ■■«  MMfdulMHa. 

Aa  to  physical  condition.    1918F,  Sd7. 

Opinion  ai  to  movements  of  automobile  in- 
dicated by  whael  marks  on  pavement. 
1H18F,  154. 


.InnotaHois. 

Adtn<«8ibitUv  of  declaraUoiu  of  tn- 
aur«d  tentling  to  show  goo^  /dilh 
TegarAtng  at«tementa  <n  his  ap- 
pUcation.     lOSsr,  271. 

iZRA.l»16F.  1 


Uoclaratione  of  accused.    I918P,  230,  S92. 

Of  deceased  person.     1918F,  267. 

Of   insured    after    receiving   ^i^   injury. 

iei8F,  4U.  ' 

Of  third  persons,  in  criminal  casea.    IS18P, 

239. 

Belerauoy  and  ntaterlaUtj'. 

Belevancy  and  materiality  uadef.  partieuUr 
.  pleadings,  see  infra. 

Prejudicial  error  ia  admitting  or  rejecting, 
see  Appeal  AKD  Brbob. 

Character  of  deceased  person  aa  to  trutli 
and  veraeitj.    191SF,  267. 

Bad  faith.    IBISP,  287. 

Precautions  after  accident     1918F,  318. 

Other  accident*.     W19F,   137. 

Of  other  etatements  by  one  on  trial  for 
violation  «f  fi«i]}«ni0B  Act  by  attempt- 
ing to  incite  insubordination.  1018F, 
40. 

On  prosecution  of  one  addreesing  erowd  cofl- 
taining  soldiers  for  attempt  to  incite 
insubordination.     191SF,  402. 

Evidence  as  to  conduct  and  demeanor  of 
reporters  to  irhose  act*  publication  of 
libel  «-BB  due.     1S18F,  283. 

Evidence  of  expense  incurred  tn  lecarhig 
<Hi  and  gas  lease  in  action  by  partaar 
to  recover  value  <rf  his  interest  there- 
in.    1918F,  1123. 

In  suit  by  depositor  against  bank  which 
has  cashed  hia  dieck  upon  indorsement 
forged  by  agent.    191SF,  278. 

Welsht,  oCoet,  and  wmM/eimagr. 

Annotation. 

TaMUty  and  tonatruction  nt  frovMan 
in  inauranee  oontmot  reqitlring  the 
fact  or  circumstancea  of  lo&a  to  be 
egtabllahed  by  an  eifeuiltneaa, 
lOlSF,   4ZO. 

Cauae  of  death.    1918F,  414. 
Death  of  insured.     1918F,  1116. 
Negligence  of  master.     iei8F,  1206. 
Nonpavment  of  purchase  price  ol  proper^. 

1918F,  785. 
Proof  that  if  man  could  not  have  procured 

liquor  be  would  have  used  hi*  earnings 

for  the  support  of  his  family.     1918F, 

648. 
Identity  of  accused.    lOlSF,  239. 
Open  and  aotoriaus  adultery.     I91BF,  692. 
In  prosecution  for  false  pretenses.     1918F, 


AdmlaHbllltr  nndar  yloaiUnsa. 

Annotation*. 

AdmlssiMifltf  of  pnof  that  money  or 
property  toaa  obtained  by  pntwA, 
uiMler  lh«  oommoN-taMi  9fnt  for 
money  had  and  received.  S91SB, 
*39. 
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Defenaes  available  wmSer  general  de- 
nial or  a  plea  of  the  general  ta»ue 
in    action    of    ejeetment.      1918F, 

'      347. 

Under     complaint     coataining     counts     in 

trover  and  detinue.  1818F,  147. 
Under  general  denial.  IB18F,  S4S. 
Effect  of  d«feadaDt'B  pleading  in  aotion  to 

recover  bank  deposit,  to  permit  pUuji- 

tiS  ta  teatiff  aa  to  frandulent  altora- 

tion  of  check.     1918F,  968. 


a  indictment.    19ISF,  1132. 


EXECUTIOIT. 


Sal«  iwder,  see  JuDici&i.  Sale. 
Effect  of  return  of  execution  when  proceed- 
IngB  under  it  are  enjoined  to  prevent 


E3t£CUTIVK  COMUUTTBCi. 

Annotation. 

Avthority  of  agent  of,  to  eontroft  fo*- 
MtrvUma  of  other  persona.     1918F, 


Annotatiom. 

Right    of   jieraonal    representatives    to 


compenaalton  that   i 
to      dependents 
1018F,   603. 


IXEHFTIONS.    - 

Hnmrrtnni!  «zemptiona,  see  Homestead. 


tX  TOVt  FACTO  IJLWi, 

6«e  CotiaTTtcnoNAj.  Law. 
L.E.A.1918P. 


EXPBtin  ooHPAirr. 


Authority  of  ronte  a^ent  of 
oompantf  to  contract  for 
of  other  persoiU.     lOlSF, 


EX^EiraiOM. 


Annotation. 

What   conatttutea,    vMhin   meaning    of 

WorlaneH'a 

19ISF,  930. 


WORK. 

BecoTcry  tor,  under  oontract.    1916F,  1. 


ETEWITNESB. 

Annotation. 

Provision  in  insurance  conttvet  re- 
quiring the  fart  or  circumalanees 
of  loss  ta  be  0«t«^U»hsd  by  on  eye- 
uritneas.      IfflSF,   4,30. 

Stipulation  in  accident  insurance  policy 
that  accidental  charade  of  in  jury 
causing  dcnt)i  l>e  eiitablished  by  ^e- 
witnaM.     leiSF,  Ui. 


FACTORS. 

Annotation. 

Foioer    of    consignee    of   ahip    to    con- 
tract for  mmifhiat  by  sMter  fMrsMUr. 

1018F,    IS. 


FAXLURE  OF  OOHSIDERATIOir. 


FALSE  iHPRisoiratinrT. 

OlBt  of  aetfon  ivt.    I91BF,  IIBO. 

Deflnition  of.     IQltP,  \U-l. 


■ooglc 
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tttsU  ot  action. 


UabH%  where  I 

ed   bat   fonos   of   lav 

1913F,  1132. 
InaufficiencT  of  ocmiplftint  as 

1918F,  1132. 


Wlo  U*Ue. 

Qeneral    rule    as    to    liability    of    ot 

1918F,  1132. 
Officer  serving  proeese.    1918F,  1132. 
Jui^  or  roagislrate.    1918F,  1132. 


Annotation.  • 

Cotnnitttino  forgery  aa  affecting  the 
offense  of  oMaining  wMMy-  <dr 
.gia4»  &v  /olae  yrttanae^  Qr..c«t^ 


Elfect  tA  commisaion  of  forgery  in  .obtain- 
ing money.     1918F,  239. 

What  ie  a,  fklae  or  begua  oheok  withis. maul- 
ing of  statute.    191SD,  239. 

Securing  caah  on  traveler's  check  by  falss 
representations  ^8  to  ownership.  1918F, 
239. 

Admisaibilitv  of  evidence.     1918F,  239. 

SuAiciency  erf  proof.     1918?,  2*9. 

Variance  between  pleading  and  evidence. 
1918F,  Z3B. 


FABXIITO. 


See  AaaicounraB. 


Annotation. 

Who  la,  ■within  meaning  of  Workmen'a 
Cotapenaatlon  Act.     19JSF,  20S. 


of    Workmen 'i 


FEBXBAI.  OOURTB. 
Stale  eovita  following  deeieiMis  of. 


FEIXOW    SE&VAHT. 

See  Mabtkb  and  Sskv^x. 

Iterlew  cf,  on  appea),  see  .Appbal.  lOD  Eb- 

BdB. 
In  general,  see  Tbiai.. 

L.R.A.191BF. 


^nnotaUon.  ■' 

Stajt  one  U*o  deatropa  insureM  JWop- 
ertff  defeat  an  action  fry  the  owner 
upon  the  groittut  Ifiat  the  tight  oY 
dottttft  i»  in  ihe  tnmOvt:  l»iaP, 
1*6. 


Wammtytiiat  iee  creuti  is  fit  for  human 
CMsum^ttW.    IBl*?,  11T2. 


FOBZOIXMiimB. 


Of  mortgage,  see  MoRniA^ 

Of  Jittoriief's  lien  b|y  advectieemeaL  .U18^, 


AniMtatlon. 

lAabiltty  of  principal  for  service*  per- 


.fobixitubs. 

«  Laicdlobo  akd  Tehakt. 


Payment   by    bank   of    forged   paper,    see 
Of  cbediB  geuerally,  see  Cbeces. 

Annotation. 

Committing  forgery  as  a/fectlng  the  of- 
fense of  obtatnlng  nu/ney  or  goods 
by  false  pretenses  or  confidence 
gam^.     J91SF,,  SiS. 

Effect  of  commiflsion  of.  on  liaWlity  for 
false  pretenses.     1918?,  239. 

Effect  of  placinj;  forged  indorcemeilt  on 
pnirine  cheek  to  make  it  k  fclse  ekeck 
within  -  meaninfc '  of  UonfiltenDe  QaiBe 
Statute.     1018F,  23!),  ■  ■ 
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FBAUD   ABD   DEOEFT. 

In  caMaraL 

Freaurr^tioD  and  burden  of  proof  08  to,  see 

Evidence. 
Ab  to  false  pratenK),  see  False  Prktensbs. 
In   applic&tioo    for    inBurance,   aee    INSUB- 

ANOB. 


Annotations. 

Admi»Mblllti/  of  jtro^t  that  tnoney  or 
property  vma  obtained  by  fraud  un- 
der the  common- (ate  count  for 
money  had  and  received.  ISISV, 
439. 

Action  for  fraud  againat 
company  becauee  of 
tion  or  raHmate  am  to  accumula- 
tions, dividends,  BUTptua,  etc 
lOiaF,  3*3. 

What  eonatitntea  violation  of  orttn- 
inai  atatute  againat  iaauing  ch«oIc« 
OP  drafts  without  funds.  i918F, 
gag. 

PleadiDg  a«  to.    I918F,  437. 
Neceeaitj  of  pleading.    IQISF,  325. 
AdmisBibilitj   of   eridenm  4s   to.     1918F, 

267. 
Review  of  flndinc  of  coHrt  m  to.     leiaF, 

3S9. 
dtatnte  making  it  a  felony-  to  iuue  check 

drawn  on  insuJBcient  funds  in  paTmeiit 

of  property.    19I8F,  980. 

BoHAdlH. 

Right  of  one  indnoad  by  fraud  to  compro- 
mise a  claim  to  maintain  action  for  the 
deceit.     IDISF,  1063. 

Effect  of  widow's  election  to  take  under 
'  will  whicll  deviaea  to  lier  life  estate  in 

tiroperty  alleged  to  bave  been  fraudu- 
ently  obtained  from  her  by  her  hus- 
band,    1918F,  765. 


FBAITDUIXMT  OOHVETAMCJEI. 


FBEEDOK  OF  SPEEOK 

See  COHSTTTUTIOHAL  Law. 


FBXE  TUITION. 

At  Stat*  onlverBity.       1918F.  873. 


HMMwerv  under  Worlcmen'a  Conipenaa^ 
tion  Act  for  infurtea  oauaed  by, 
1018F,    930. 


TBXLQWI   AOEHT. 

Annotation. 

lAabiiity  of  print!^pa^  for  aerviema  per- 
formed      under       contract       %ittth. 


OARNIBHICEITT. 

Annotation. 

Oamlahable  character  of  olaint  o! 
rreditor  in  e8l«it«  orcwtod  by  volun- 
ta-rti  aaaiiiHntent  of  debtor.    IBISF, 


Of  interest  of  lien  creditor  in  fund  held  mt' 
der  aaaignment  for  benefit  of  creditors 
IQlSF,  440. 


I,  generally,  see  Mnna. 


OEHERAIi  DEHIAIk 

Annotatlen. 

Defenaea  available  und^r  greneraJ  de- 
nial or  a  ft«a  of  the  general  Issue 
In  action  of  ejectment.  191SF, 
2*7. 


OEXEBAI.  ISSUE. 


Defenaea  available  under  0en«ral  de- 
ntet  op  a  p^ea  •/  MM  ganorot  iMur 
In  acUon  of  eteotment.  IBiaF, 
F,  2*7. 
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Crediting  gifts  of  email  mima  of  money  by 
parent  to  minor  child  on  decree  for 
alimony  for  euppArt  o(  auch  child. 
1B18F,  421. 


OOIiF  0L1FB. 


DompenM 
1S18F, 


GOOD  FAITH. 

Evidence  as  to.    IfllftF,  M7. 


Annotation. 

Sale  of  buatneM  and  good  tclU  om  a 
HmiUUion  Mpon  ri^tt  of  vendor  to 
engage      in      competing      buaineaa. 

laias,  1X79. 

Effect  of  Bale  of  good  will  of  bu^nesB  on 
riglit  of  vendor  to  solicit  trade  of  for- 
mer (nutomers.    1S18F,  1174. 

Right  of  retiring  partner  who  has  sold  good 
will  to  conduct  rival  buBiness.  1918F, 
1X74. 


aUAKAHTT. 


.Annotation. 

Right*  aa  agaltiM  principal  debtor  of 
one  who  hecomea  guarantof  teith- 
ou(  h(8  knowledge  or  consent. 
igisF,  7oe: 

Right  of  guarantor  of  payment  of  note  un- 
der ciHitTact  with  payee,  to  reimburse- 
ment from  maker.     191BF,  706. 

Discharge  of  guarantor  of  note  by  procur- 
ing of  additional  titgaar.    IQISF,  096. 


Habeas  oorpua  to  release  one  convicted 
on  perfitred  evidence.  191SF, 
1018. 


HANDHOLDS. 


HAZARDOUS  EMPLOTIOSMT. 

Annotation. 

What   conatltutee,    idthfn    nteanlnff    of 

Workmen's      Cotnpensatlon      Acts. 

191SF,  330. 


a  meaning  of  statute.   1B18F, 


HEABSAT. 

ETidcnc«  of,  lee  Evidekcb, 


Rights  of,  in  homest«Bd,  see  HoKSBTSAD. 


Annotation. 
Beaovery   for 
pensation 


HIGHWATS. 

Use  of  jitney  busses  on  highway,  see  Jmnx 

Bvsuts. 
Street  railways  in  streets,  tee  Stbebe  KaSi- 

AnnofaNon. 

Validity    of    liatute    or    ordinance    for 

direction  of  street  truffle  by  poUee 

offloers.     19i»V,  1118. 

Rights  of  railway  company  as  againvt  abut- 
ting  owner;  intweranse  with  aeeaas. 
1918F,  871. 

D«f««tat  lmJ«rtM  t*  *niT*l*n. 
—  IUbUit7   of  mnnlolpaUtr. 

Injury  to  one  coasting  in  city  streets  in 
violation  of  ordinance.     lUlSF,  780. 

Absence  of  notices  of  defective  condition. 
1919F,  425. 
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—  ll»blUt7  «'  otben. 

Liabilit;^  for  injurr  due  to  negligent  driv- 
ing. Bee  NEGLioENCTt 

Annotation. 

Liability  of  abutting  owner  due  for  in- 

iuriem  dve  to  tree  frv  street.    tOlSF, 

817. 


Liability  of  abutting  owner  for  injur}*  to 
pedestrian  tripping  over  pa.ving  block 
raised  b;  roots  of  tree.     1913F,  813. 

^  eoatribntmrr  nesUceiiee. 

Effect    of    previous    knowledge    of    defect. 

leiSF,  425. 
Driving    automobile    upon    freshly    tarred 

highway.     1B18F,  425. 


HOMESTEAD. 


HOSPtTAIA 

Ho^iital  as  public  charity.    IfllSF,  185. 


Annotation. 

What   ia   a   hotel    ii-ilhin    tneanino   < 
Civa  Bight»  Acta.     1018W,  830. 


HOUSEHOLD  FUBNISHIHOS. 

What  passes  under  Iwque.t  of,     1918F,  765, 


HUSBAND  AND  WIFE. 

Ad  to  crime  of  adultery,  see  AouLrnn'. 
Bights  in  homei^te&d.  ?ee  Homestead. 
Competen<7  of,  m  witness,  see  VfiTKBaaea. 

Annotations. 

Habititit  whew«  avtamobile  im  being 
used  by  apowte  of  oxrmer.     191SF, 

aoo. 

Pouier  of  vttfe  a»  agent  of  husband  to 
controft  for  tiervices  of  other  per- 
Bonm.     1918F,  gs. 

Power  of  fctiaband  »*  •gent  of  vifo  M 
contrort  for  i^eri-lceit  of  other  per- 
sons.    191SF,  20. 


Recovery  by  wife  under  M'orkm 
peneation  Act  for  injury  to 
IfllSF,  4(13. 

L.R.A.I818F. 


.   Com 


Woman  as  employee  of  busb&nd  within 
meaning  of  Workmen's  CompMuation 
Act.     ISISF,  193. 


HTDRAHT. 


lOE  OBEAM. 


HMUI  TIBtOATIOH . 

Of  one  accUBod  al  crTms.    ISISF,  239. 


nXEQITIMAOT. 

As  to  bastardy,  see  BASTABDTi 


IMPLIED  TBU8T. 


IMFBIS9KKEIIT. 

Xtinofofloii. 

Aa  a  dirabtifty  tcUhln  xaving  clause  of 

Statute    of    lAmit^Uions.      1918F, 

sua. 

Effect  of,  on  running  of  limiUtiona.   1918F, 


IMPBISOmiEirT  FOR  DEBT. 

Imprisonment  for  failure  to  pay  instal- 
ments of  alimony  for  si^iport  of  child. 
191SF,  421. 


nCPUTED  HEGLIOENOE. 

See  Neoliqe-nce. 


nrOOMPETEHT  PERSOHS. 

to  Indiana,  b 
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.Annotation. 

Injury  aocompanied  hji  ahttormal  men- 
tal   condition   as   one   ■■     ■  • 
at  <tad  In  tbd  course  aj' 
ment    icUhtn    meanino 


<t    Worle- 
Statutes. 


TWO/EnStfBitStn  oomtraotors. 

ilnnotatfons. 

.Emplojfees  o/,  as  etMplognetfff  o/  th« 
pHncfpal  employer  wltftln  meaning 
of    Wortctnen'a    Cotnpenaatloi%   Act. 

101SE,  aoo. 

Am  envpUiueee  within  meaning  of  WorTi- 
men'e   Comfenaati^n  ^cl.     J91SP, 


Annotations. 
I  ApplieablHty  of  Worktn«n'» 

tion  Act  to  tnirmra,     IBlaw,  909. 
Constitutionality    of    laic    establisMnff 
minimum  moffa  far,  in  private  sm- 
ploj/ment.     lOJSF,  S47. 


of       Tninipmm 


ntFECTIOH. 


wage 


for. 


^nnololton. 

Reeoverg  for,  mtder  Wttflttnen's  Com- 
pensation Act.     1018F,  978. 


nomiTdJKS  TAX. 

«  Taxes, 


nmnrcnoir. 


^nnotdlfons. 
nfBIAKS.  Effect  of  injunction  «oitnat  legal  pro- 

ceeilliiffs    to     prc^-ent    runntni;     of 
Conveyance  of;  approval  by  court.     lOlSF,  Statnte     of     lAmitationa.       lOlSV, 

604.  1  6*«. 

IXeacent   of   allottneat   of   deceased   InAiAa.  ■  Effect  of  appeal  front  Injunction  upon 
ISlSr,  601.  iurisdlclion  of-  trial  court  to  pun- 

ish for  contempt  for  its  violation. 
iOlSF,  TB*. 

Effect  of  injunction  to  suspeDd  running  of 
limitittions.     3018F,  BSZ. 

Contempt  in  violating.     1018F,  701. 

To  enjoin  ahuttinR  off  electric  current  to 
consuiDPrH  in  breaob  of  contTact  with 
municipality  as  to  rates  for  aervice. 
10I8F,  607. 

Against  onforcoment  of   reaolution   of  city 


.Annotation. 


410. 


Variance  between  indictment  and  evidence; 

10]  8F.  239. 
For  adultery.     191 SP,  692. 
Baieing  objection  to  form  of  THnflcAtion  the 

tirst  time  on  appenl.     1918F,  964. 
Surplusage.     lOlSF,  1)54. 
Allegations  as  to  Tedto.    U18F,  421. 
legation  of  defeoMa  or  exception*.    1918F, 

1132. 


L   forged   indorsemeut. 


J918F,  1174. 

!PreltmlBU7     aad    iKtfrloontorr     in- 
jnMetlan. 

Against   exhibition   of   moving   piclJifBA  ii) 

finilding  leased  for  "first  clasa  tteater," 
\rlipre  such  use  bad  been  permitted 
without  objection.     1B18F,  389. 

Vr««*diire. 

Right  I.  

V!ho  m 


INNKEEPERS. 

.Annotation. 

What  is  an  iHn  or  Itotel  wKAIh  mMwt- 

ino  of  Civil  Rights  Aats.     lOlSF, 

830. 


no,  Cookie 
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XMSANTTT. 

See  InoottxvrxKT  Pebmns. 


IKaOZ.VXV0T. 


As  b)  kMignment  for  creditM^,  bm  Assian' 

MKRT   FOR   CKISITOBS. 

Of  collecting  bank,  ma  Barks. 
Ab  to  receiver,  we  Receivehs. 


ntSPEOTIOl*. 

MMtor's  du^  »■  to.  Me  SIasiix  akd  Sist- 


nra^BOTOR. 


Amtotation. 

lAabiUty  of  afreet  railieay  company  for 


□TSTAIJIENTS. 


INSTRVCTIOKB. 


ZmiTBORDIITATIOn. 


Atmotatlon. 

Breach  of  peace  bu  use  of  InmMing 
Umifuage.     1918F,  9*1. 

imtrxAircE. 

OBoers  Bad  agemta. 

AnnotaUon. 

Fotuer  of  Insurance  agent  to  contraot 
for  aervtcee  fty  pereotiit  other  than 
Mtbagenta  or  gerrnntn.     391SF,  IS. 


Imnuwble  Intereat. 

Annolattott. 

Consent  of  the  person  whose  ttfe  Is  in- 


Who  are  dependents.     ISISF,  llle. 

Right  of  beneSt  compaof  to  accept  bene- 
ficiary not  within  tbe  cUsa  allowed  bj 
iU  by-laws.     191SF,  ms. 

Necessity  of  consent  of  debtor  to  insurauca 
on  his  IHe  by  creditor.    1918F,  572. 

Tke  poliej  Mr  eonteaat  ■■aarallj. 

Incorporating  into  iDsurance  contract  illus- 
tration sbowing  accumdatioB  pcriode. 

1»18F,  330. 

Bmlea  aad  by-l«wa. 

Annotattmt. 

Validity  attd  effect  of  rule  of  benefit 
society  requiring  desionati^n  of 
benefleiary  by  wrftl  «r  contract. 
lOlSF,   ItT. 


Rule  a 


to  designating  beneficiary.     191SF, 


776. 

Estoppel  of  beneflciltry  to  contest  legalitT 
of  by-law.     1918F.  1116. 

Cliange  of  by-law  so  as  to  prevent  proof  of 
death  by  seven  years'  absence.  191SF, 
1116. 

Change  ot  by-law  substituting  life  expect- 
ancy of  member  at  time  of  disappear^ 
ance  for  seven- yesr-sbsence  rule.  IfflSF, 
1164. 

Power  to  make  change  in  bv-Iaws  involving; 
•       ■  -918f.  452. 


SetonH«tlon  of  polloj. 

Annotation. 

Re^ormatfon  of  policy  to  confomx.  to 
repreaenlatlons  or  estimate  am  to 
accumvlationii,  dividenda,  aurplu*, 
etc.     19S8F,  343. 

0«n««I*tloti  sf  poUoy. 
Coasideratioii  for  promise  to  pay  insuranca 
agent  for  canceling  policy.    1918F,  BSsl 

Ooutraotlan  vt  poUor. 

Who  is  an  eyewitness  of  accident  causing 
death  within  meaning  of  policy.   191SF, 


Annotation. 

Admissibility  of  declarations  of  in- 
mircd  tending  to  ahmr  good  faith 
regarding  statements  in  his  ap- 
plication.     101SF,  27J 
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Vxmmlmau  and  awamBsntK 

Power  to  make  change  in  contract  invotviDg 
•  ratea.     IBISF,  152. 


GbuiBe  of  beaeflolarj. 

Annotation. 

Bight  at  original  bfnifflalaiy  In  ordi- 
nary  life  poUvu  to  Ineiat  upon  com- 
pliance lultli  proviaiona  governing 
change     of     beneficiary.        191SF, 


Power  to  change  beneficiary  aa  a^inat 
ori^nal  beneficiary  paying  premiums. 
leiSF,  306. 

Eartoppal  of  IvmvwC  or  boKoflalaTr. 

^  '  Del  of  beneficiary  to  conteat  I^&Iity 
f  by-law.    JOISK,  1116. 

Eutoppel  of  insurer. 

Inducement  by  inaurance  agent  to  cmtinue 
paymeuts  at  dues  after  diaappearance 
of  insured  aa  estopping  company  to 
rely  on  the  payments  as  defense  to  suit. 
IBJSF,  1116. 

Proofa  of  loM. 

In  case  of  disappearance  of  insured.    IfllSF, 

1118. 

Risk  and  oBiiiea  of  lo». 

—  nnder  pollolo*  eoTOriBg;  propertr. 

Annotation. 

Election  beficecn  eowaea  of  loaa  in  oaae 

of     property     ineurance.       19tSF, 

997. 


^■adoT  aooldent  polleiea.  ' 

Annotation. 

Validity  and  conatmction  of  provlMon 
requiring  the  fact  or  cireumstOtuxa 
of  loan  to  be  eiaabllahed  bji  eye- 
'B18F,    430. 


Kequirement  that  aoeidoital  ctiaraotar  (rf 

injuiT  causing  death  be  established  by 
eyewitness.     ItKiaF,  414. 
Injury  by  aunatroke.     1918F,  646,  1007. 

Extent  of  roeorery. 


ly  by  fire  and  partly  by  tornado,  i 
der  tornado   pmtcy,  as   nar  to  recover 
under  policy   insuring  againat  damag» 
by  lire  OT  ligbtoing.     1»18F,  903. 

^IniBranee  on  life. 

Annotaffon. 

RepreaentaUon  or  egUmate  aa  to  ao- 

cutuulationa,     dividenda,     aurpltu, 

ete.     1918F,  343. 

L.KA.10I8F. 


Requiring   inaiirer    to   settle    acoording   to 

figures  set  out  in  extrinsic  document 
attached  to  policy.     1918F,  330. 

Effect  of  representations  in  letter  liy  in- 
surance agent  aa  to  value  of  options 
at  end  of  accumulation  period.  1918F, 
340. 

Provision  for  additional  indamnity  for  each 
consecutive  year  in  which  policy  is  car- 
ried without  default  in  payment  of 
premium.     1B18F,   1007. 

Color  blindness  aa  ''co.mplete  and  permanent 
lose  of  aight  of  both  eyes."  1018F, 
1037. 

Def  «!!■■«. 

Objection,  that  assessment  proceeds  of  which 
l>e!iefit  society  is  entitled  to  tender  in 
satisfaction  of  certificate  would  pro- 
duce less  than  face  of  the  certificate. 
1918F,  1116, 

Snbiwcatlon. 

Annotation. 

May  one  who  de»troy»  injured  prop- 
erty defeat  an  action  bg  the  owner 
upon  the  grovnd  that  the  right  of 
action  is  in  the  insurer.  19I8P, 
14S. 

Settlement  for  portion  of  loss  with  insurer 
and  its  aubrogation  to  claim  against 
wrongdoer,  aa  bar  to  action  by  insured 
against  wrongdoer.     lOlSF,  142. 

Aettonai  eaforcins  pBTaieBt. 

Annotations. 

AdmisaihiWy  of  deeiarationa  of  in- 
sured tending  to  ehoic  good  faith 
regarding  statements  in  his  a-ppU- 
oation.     19tSF,  371. 

5tipulat(on  lint  (ting  time  for  suit  on 
insurance  policy;  uthen  beifins  to 
run.     t918F,   010. 

When  Statute  of  Limitations  begins  to  ran. 
1918F,  507. 

Baising  defense  for  first  time  on  appeaL 
1B18F,  llie. 

Admissibility  of  evidence.     181SF,  2S7,  414, 

Necessity  of  pleading  fraud  set  up  as  de- 
fense.    1918F,  326. 


As  to  usury,  see  UEt'BY. 
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IRTEBXAGtnrOBT  INJUNCTIOR. 

See  I B  JUNCTION. 


nrroxiCATiHO  uqvobi. 

Ik  ceneral. 

Amiotatlon. 

S»lonn  as  a  plat^  of  iiiihllr  acftimmo- 
daUon    v)Uhin    meaning    of    Civil 

Rights  Acta.      lOlSF,   H29. 

Application  to  saloon  of  Civil  Eighta  Act. 

1QI8F,     Z-ia. 
Removal   of   ma^or   for   failure   to   enfortrr 

ordinance    against    traffic    in.      ISIBF, 

1046. 


where      license 
1918F,  783. 
Liability  on  statutorv  liquor  bond.     1918F, 
648. 

Unlairfiil  ■>!«■;  oXenaaa  uid  prooevd- 


Annotatlon. 
AppliodbiUty 


to    vHnea    intended    for 
\tal    piirponeii,    of    regula- 
tionH    in.    relation    to    fntoxfooNnff 

Uquttra.     191SF,  206. 


Annotation, 

Basin  for  determining  earning  capacity 

In  action  under  Civil  Datnage  Act. 

1918F,   «5*. 

Joint  liability  on  bonds  given  under  Civil 

Damage  Act.     1918F.  61S. 
Extent    of    recovery    under    Civil    Damage 

Act.     1918F,  648, 
Holding  defendant  liable  for  Iogh  caused  by 

salea  by  otbeTH  before  he  began  Mlllug. 

1918F,  648. 


Annotatlmta. 

Regnlalioti   of.      19iSF,   *7S. 

Pemon  or  company  operating  «  pa*- 
eetiger  avtomobile  for  hire  aa  a 
comnton  oarrier.     1018F,  408. 

Requiring  bond  as  condition  of  ri^t  to 
operate;  application;  inability  to  pro- 
cure bond.     1918F,  469. 

Right  of  street  car  company  to  enjoin  opera' 
tion  of  jitney  busses  in  violation  of 
statute  or  ordinance.     1S18F,  469. 


JOINDEB. 

e  Pj>bties. 


JOtirt  CBEDITOBS  AlTD  DEBTOBa 


Mifect  of  release  of  one  joint  tort-fea- 
aor  on  liabtiay  of  the  other.  IBtSF, 
303. 

Joint  liabilitv  on  bonds  given  under  Civil 

Damage  Act.     1918F,  Q48. 
Effect  of  reservation  of  rights  against  otk- 

ers  on  reloase  of  one  tort-feasor.   1918F, 


JOINT    TOBT-FEASOBB. 

See  JoiKT  Cbiditobs  and  Debtobs. 


JITDOES. 

Dia^iwUflefttioA. 

Annotation. 

Belationaliip  to  attorney  in  caae  oa  di* 
qualifying  fudge.     19SSF,   1O30. 


liAbUitr. 

For  false  imprisonment.     I918F,  113S. 


loigg,  sas. 

n  appwl.    1918F,  IIH. 

no,  Cookie 
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lEodlfloaUoB. 


ElTaot  Kod  coMolBaivamea*. 

—  in    ceneral. 

Rea  judicata  as  defense  available  un- 
der plea  of  the  general  laaue  in 
action  of  ejectment.     19tSF,  3S8. 

—  »•  to  partlea. 


JITRISSICTIOKAL  AHOVBTT. 

AnmttatUm. 

Counterctaim  an  m1t»cUng  atnount  ^n- 
volved  for  purpose  of  appellate 
juriadtMWt.     IfflSF,  M7. 


Annotation. 

VaUdity  and  effect  of  a  iudgment 
against  parties  designated  in  an 
action  as  unfen«um.     1018F,  609. 


Id  gsneral.    101SF,  83J. 

JUBT. 

^tiona  for,  see  Tkiai~ 

It  to,  in  equity.     1018F,  325,  1020. 

J1TBTICK  OF  THE  PEACE. 


Persona  not  parti 

Condi 


r  notified.    11H8F,  IflO, 


upon  officer  serving  the  proc- 
esa  in  action  of  false  iinprisoDnient 
against  liim,  of  adjudication  in  crimi- 
nal cause  that  complaint  is  insufficient. 
1918F,  1332. 

Effect  of  injunction  against  execution  sale 
to  suspend  nuining  of  limitations 
against  continuance  of  judgment  lien. 
1B18F,  682. 

On  naked  legal  title.    1918F,  1038. 


JUDICIAI.  JHOTICE. 

See  EvuiBNOE. 


JUDICIAI,  SAXB. 

Timelineas  of  sale  of  property  under  execu- 
tion.    leiSF,  S8S. 

Effect  of  return  of  execution  when  proceed- 
inea  under  it  are  enjoined  to  prevent 
■aJe  under  it  after  injunction  is  dis- 
solved.    1918F,  682. 


JUNCTION   POINT. 

^n  It  Ota  Hon.. 

Duty   and   llablUty   of  coniiectii 


lAOHES. 

As  bar  to  action,  see  Limitation  or  Ao- 


lAHULORD  AND  TENANT. 

For  oil  or  gas,  eee  Mines. 

Annotatians. 

Potter  of  agent  authorlged  to  leoan 
property  to  contract  far  services 
by  persons  othrr  tlian  subagenta  or 
servants.     191SF,  13. 

CoveniuUa  ^rlfh'  refpect  to  "theater, 
••drama,"  etc.,  as  including  mo- 
tion pictures.     lOlSF,  398. 

Parol  modification  of  lease.     19ieF,  MS. 
Poaitive  ooveaant  an  to  um  of  building  as 

an   implied  negative   ciivenaot   against 

other  use.     1B18F,  38B. 
Covenant  to  use  building  only  "as  a  first 

elasa  tlieater;"  use  for  motion  piotnre 

show.     lfll8F,  389. 
Specific    performaooe    rA    teitciative   OAW- 

is.    19I8F,  38B. 
Waiver  of  right  to  isiforce  covenant.  10187, 

389. 
Surrender  and  Bcoeptanee.    IfllSF,  W8. 

Rlffliti  »nd  UablUtles  mt  puttM)  vent. 

LimitaticHi  of  general  rights  of  lessee  as  to 
use  of  premises.     IQISF,  389. 

Agreement  reducing  rent  specilied  in  leaw. 
1818F,  998. 


CAST  CXXAR  CHANCE. 

See  NnuQiu-cE. 
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I.AW  OF  PUiCE. 

See  CamuoT  or  Laws. 


XAW  OF  THE  CASE. 


ZJLW  OF  THE  BOAD. 

Liability  for  injury  by  violation  of.    1918F, 


I^GISIJlTlmE. 

Hlention  of  power  bj>  see  COKSTlTUTiONAL 


Attthoritv    from,    to    mafntain 

ISISF,  1020. 
Legislative  intent  as  guide  to  i 

tion  of  statute.     1»18F,  259. 


Dniunee. 


ISVT  AHD  SEIZUKE. 

Salea  nnder,  see  Judicial  Saix. 


XJBEI.  AND  SIJUTDEB. 

Wko  Uabls. 

AnmotaHon. 

lAabtllty  of  editor  or  manager  of  newa- 
papmr  for  libel  publlafiMl  -wUluntt 
hto  ttnourledge.    191SF,  «S7. 

Muiagrliig  editor  of  newsp^ier.    IQISF,  283. 

Wlwt  ft«tleB>bl*  ceaarally. 

Annotation. 

Effect  of  stating  the  facta  upon  uihich 
diarge  i»  maOe  to  limit  the  opdl- 
nary  meaning  of  the  viorda  uaed. 
X91SF,  i&a. 


IPrlTUecMl  oommnnleatloMa. 

Ann/otation, 

CotnmuniemtiM*     to     Htenajfrapker     or 
oopgiat      OB      affect  lag      privilege. 

191SF,  ses. 

■    L.H.A.1918F. 


Letter  to  cuBtomer  concerning  btuinesa 
transaction.     1918F,  588. 

8tat«mentB  made  in  good  faith  in  prose- 
cuting inquiry  to  ascertain  perpetrator 
of  crime.    1918F,  150. 

PnblloatloiL. 


•mmunlcatton     to     etenographer      or 
copy  tut     aa     affecting     pttbUeation. 

10X8F,  sea. 


ADtionai  defenaaa. 

Annotation. 

Venue  of  civil  action  for  libel  or  Zan- 
der.   191SF,  lose. 

Venue  of  action.  1S18F.  1023. 

AdmiBBiliiliCy  of  evidence.     1913F,  283. 

Instructions.     1H16F,  150. 

Effect  of  stating,  in  connection  with  libel- 
ous statement  of  facta,  or  information 
upon  ivhich  statement  in  based.    1918F, 


160. 


IJBEKAI.  OONBTRUOTION. 

Of  statutes,  see  Statotes. 


UCEITSE. 


Recovery  of  unearned   license  fee,  see  Ab- 

auupsn. 
For  sale  of  intoxicating  liqumw,  see  Ihtoxi- 

OATINQ  IJQUOBS. 

For  operation  of  jitney   bus,  see  Jit:«ey 


Of  attorneys,  see  Attobnect. 
Of  judgment,  see  Jitdombkt. 
Mechanics'  Ueus,  see  MvOBAam'  Lnns. 


UGHTinNO. 

Annotation, 

Recoven/  under  Workmen's  Cmnpenaa- 


iniurlea    niMaed    by. 
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Becover;  under  Workmen's  Compensation 
Aet  for  injuTT  by.    leiSF,  0:^3,  832. 

Judicial  notice  of  sttractiveneBB  of  metal 
for  lightning.     IfllSF,  032. 

Duty  of  telepliDDe  company  in  installing 
wires  to  protect  agaiUBt  injury  by  light- 
ning.    1»18F,  1102. 


LIMITATION   OF    AOTIOKfl. 


Annotation. 

Proof  of  bar  of  Statute  of  LtmttaUona 
under  ptea  of  general  fsaue  in  ac- 
tion of  cjeirtment.     lOtSF,  303. 

TimelineBR  of  sale  of  property  imder  execu- 
tion.   1H18F,  682. 

I«chea  aa  Ixu-  to  enforcement  of  condition 
Bubaeijuent      as      against      mortgagee. 


Bar  of  otker  nlsl^  or  d«f«n«e. 

Bar  of  action  on  notes  as  affecting  action 
to  foreclose  mortgage  sacnring  them. 
1018F,  IflO. 

IThan  atetate  nmm. 

—  oontraoti;  martKax^a. 

Annotation. 

Effect  of  acceleration  proviMon  tn 
mortaa^e  or  note  to  etart  the  Stat- 
ute of  Ldtnltationa  rttnntng. 
laiSF,    189. 


Action  for  breach  of  covenant.    1018F,  662. 

Action  on  iuaurajwe  contract.    1V18F,  SOT. 

Foreclosure  of  mortgage  eeeuring  instal- 
ment notea.    1918F,  160. 

Effect  of  acceleration  clause  in  mortimte  to 
start  statute  rnnntng  Bgainat  forecto- 
snre  action.     1918F,  160. 

-^eCmrt  9t  diaaliUitr. 

Annotations. 

Wtuit  wUl  prevent  or  deUiif  running  of 

Ume     •tipulated     for    ootmnenelng 

»uU  on  Insurance  policy.     19iav, 

SI  9. 
ImprlMonment    am    a    dtftabUUg    vrlthin 

saving   eUtuae  of  -Sttitute   of  I4nil- 

tatlona.     IfftSF,  aS». 

Imprisonment  as  a  legal  disability.    1918F, 


Wb»  aotioa  I«  lianeL 

Bar  of  claim  of  guarantor  compelI«d  to  pay 

note  against  maker  for  reimbursement. 
■  1B18K,  708. 


laterraptioii  of  atatate  hj  nit. 

Annotation. 

Effect  of  Injunction  aga/inat  legal  t*ro- 


Effect  of  injunction  against  executitm  sale 
to  suspend  running  of  limitations 
against  continuance  of  judgment  lien. 
1918F,  682. 

Effect  of  amendmenta.    1618F,  120S. 


lADOE. 

S«e  Benevolent  Societies. 


IiOOKOVT. 

Duty  of  street  railways  to  ke«p.     IMBF, 


L088  OF  PROFITS. 

Aa  element  of  damages,  see  D.auAGEa, 


MAUOIOUB  FBOBEcnxnoir. 


BEAN AGIMO  EDITOB. 

jlnnotation. 

UaMIUv   of,  for   Hbel  publialted  uHth- 
out  hia  fcnou-letlge.     1018F,  287. 

Liability  for  libel.     ISISF,  283. 


MAHDAHUS. 

At  suit  vi  judgment  creditor  of  county  to 
compel  raining  of  ta\  \HlUHtion  to  full 
value.     1918F,  642. 
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HAKntE   USURANOB, 

Amtotation. 

SHpultUton   liniitltti;  time  for  »iM  on 


HASTEB. 

Of  ehip.  Bee  Shippino. 


KASTEK  ABB  SERVANT. 

Xb  sMiexAl. 

As  to  workmen's  conipeii;w.tion,  see  Woi 

mbn'b  Coupes  sat  ion. 
Authority  to  employ  help.     1918F,  200. 
nrban  relatloB  exists. 

Annotailon. 

lAabmty    tcliere    awtomofrUe    is    being 

uned  btf  member  of  oumer'a  fatnllff. 

1U18F,  300. 

Foe   purpose   of   bolding  ma>t«r   liable  for 

servant's  aft.-.     Htl8F,  293. 
For   purpose   of   holding  master   liable  for 
injury  to  Bervuitt     iB18F,  173,  177. 


^lonatltt/    of    MtiUmua^    Wage 
relating   to    private    etnploy- 
:.     191SF,  fi«7. 


Ual*wfnl   •■iployiadBt  •£  dmdT«>i. 

Annotation. 

ApplicabiUtj/  of  Workmen's  Compensa- 
tion Acts  to  minors  employed  fas 
Isolation  of  statute.     1918F,  209. 

Safetr  as  to  plaoe  asd  appUanoes. 
in   BeneraL 

PreBumptiMi  ol  ne^igeace  from  happening 
of  accident.     J.ulr>l',  Vltia. 

Negligence  as  question  for  jurv.  1I)I8F, 
1206. 

Placing  tent  for  employee  on  wet  ground 
near  wire  fence  and  steel  raiU  and  fail- 
ing to  provide  lightning  condu::tor. 
1918F,  823. 

Defective  condition  of  handhold  on  can. 
1018F,  1206. 

—  iaapectlon. 

Sufficiency  of  inspection  of  handholda  on 
ars.    1018F,  1205. 

Biption  of  risk. 

-Vmendment  on  appeal  to  set  up  Uefcnu  of 
assumption  of  risk.     1918F,  534. 

Operating  buzz  planer  without  guard. 
liaSF,  185. 

Defective  htuullioUa  on  cars.     I&ISF,  1205. 


Contributory  Bailigenfie. 

General  rule  as  to.     UI18F,  220. 
Change  of  rule  bv  statute.     10l8F,  220. 
Of   diver   in   using  defective   suit.      1018F, 


Fellow  servants  and  tbelr  BecUteno*. 

Change  of  rule  by  statute.     19iaF,  0»1. 
Liability  of  master  for  a$Ba.ult  I?  foreman 
on  employee.    1918F,  334. 

Uabllltr  of  Kaster  for  aots  af  aarr- 
aats. 

When  relation  exists,  see  supra. 
In  ease  M  asmulta.     1018F,  6M. 


Hoors  of  labor. 

Ordinance  requiring  places   of  business  to 
close  at  B:30  P.M.     191SF,  014. 

Master's   UabUlty   to    aerrant    s« 

ally. 
Injury  to  seaman,  see  Sbaueh. 
Ah  to  liability  under  WorkOMn's  Compenaa- 

tion  Acta,  see  Wobkuxn's  Ooupensa- 

Negligence  as  question   for  jury.     1918F, 

1205. 
Presumption  and  burden  of  proof  as  t 

ligence.     1918F,   1205. 
6ulHciency  of  proof  of  negligence.     1918F, 

1206. 
Running  of  limitations  in  action  for  injury. 

1B18F,  1205. 

L.ILA.1918F. 


JfAXUSTTT. 

01  note,  see  Baxs  ard  Nona. 


KEOHANIOB'  UENB. 

.Innototton. 

Effect  of  Meeshanlea'  Lien  LatcM  on  Ua- 
btUty  of  principal  for  wervieen  per- 
formed  under  contrtwt  rclth  Ala 
agent  bv  pemone  other  than  »Hb- 
agenta  or  aervanta.     IBISF,  90. 
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MESOBAITTS. 


BCESUnSER. 


OU   And   caa   leaaea. 

Proof  of  etipulatione  made  nhen  lease  wki 
executed  but  not  iuciuded  therein. 
lelSF,  1128. 


MUnMUM  WAGK 

Annotation. 

Conatitutttmalltif    of    Minimum    Wage 
Law    relating    to    private    mnploif- 


XODinCATION. 

Of  judgment,  see  Judgment. 


MOBTGAGB. 


Annotation. 

Vmurif   in   regnlrtng  mortgagor  to   pay 
mortgage  or  reoorSing  tax.    1918F, 


Sitiu  of,  for  taxati(»i.     19I8F,  1140. 
CoDolusiveness  of  finding  mi  to  owneiidiip 

of  note  secured  bj  mortgage  as  against 

interest  of  stranger  to  the  proceedimr- 

lOlBF,  180. 
Bioding  effect  oil  mortgagee  of  condition  in 

deed  for  support  of  grantor  during  lile. 

1918F,  353. 
Ladies  as  bar  to  enforcement  of  condition 

subsequent      as      against      mortgages. 

1B18F,  353. 

LJt.A.1918F. 


Foreoloanre. 

Annotation. 

Effect  of  acceleration  provision  in 
mortgage  to  start  the  Statute  of 
Ltmitatlona  mnning.     lOlSJf,  109. 


When  limitations  beg 

Right  to  foreclose  i 

on   default   of  i 


to  run.     1918F,  ItiO. 

!   of    several    iustal- 
ircd     l>y     morujage. 


MOTOR  VXKICI^. 

See  also  Aitouobilcs;  JitSev  Busses. 


MOVnfO  PIOTUBES. 

Annotation. 

Covenants   with   respaot   to    ' 

"tlroHMi,"  etc.,  OB  inelu^ing  motion 

plcluren.      J91SF,   393. 

BecoTerj  for  loss  of  proSts  cauaed  bv  ddaj 
in  transportation  of  films.   1918F,  lOli). 

Moving  picture  show  as  within  coTenant  io 
lease  to  use  building  onl^  "as  a  first 
class  tlieater."     1BI8F.  389. 


MITKICIPAL  COBFOBACTONB. 

In  Kcmeral. 

Bemovat  of  major  for  failure  to  eaforc«  or- 
dinance.    ]»I8F,  1046. 

Right  of  municipality  to  question  state  reg- 
ulation of  rates  on  ground  that  it  im- 
pairs contract  obligation.    IftiSF,  1106. 

Right  to  maintain  action.     lOlSF,  667. 

Authoritv  to  permit  violatim  of  statute 
1018^,  460. 

Power  to  refund  to  individaalH  taxes  wrong- 
fully exacted.     IQISF,  783. 

OTdlnane«s. 
—  In  cenerRL 

Effect  of  violation  of  ordinance  on  liability 
for  personal   injury.     iei8F,  802. 


Annotation. 

Validity  of  ordinance  for  direction  of 
street     trafflo     by     polios     ajflcwra.. 

lOisF,  ma. 

Giving  police  force  control  over  atreet  traf- 
fic    J918F,  1110. 

Power  to  permit  motor  vehicle  to  carry  pas- 
sengers without  giving  bond  required 
byitatute.    iBlof, «». 

Requiring  places  of  business  to  close  at  6 :30' 
p.  M.    1B18F,  514. 
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—  akf omemaat. 

Annotation. 

Removal  of  offeer  for  failure  to  en- 

force  otitnlnal  trr  penal  ordinance. 

laiSF,   lOiO. 

Effect  of  failure  to  enforce  ordinance  to  ren- 
der municipality  liable  for  injury  to 
one  violating  the  ordinance.  1918F, 
780. 

Injunction  against  enforcement.  1918F, 
1128. 

Prohibition  to  prevent  pro»ecution  for  vio- 
lation of  void  ordinance.     leiSF,  112S. 

Right  of  private  individual  or  corporation 
to  enjoin  Tioktion  of.     191BF,  469. 

Contract  for  perpetual  rate  for  fumiahing 

of  electricity.     19I8F.  667. 
Ratification ;     re-exeeutlDn    of    ultra    virea 
contrEict   after   securing   statutory   au- 
thority to  enter  into  It.    1918F,  687. 

Uchta. 

Re-exccution    of    ultra    vires   contract    tor 

light  supply  after  teeuring  »te,tutory 
authority,     1B18F,  667. 

UkbiUtr  tvt  damaKea- 

Annotatlona. 

AppUcaWlltjf    to    citleg    of    WorktneH'e 

Compensation   Art.      101SF,    lOO. 
LlabUity   for    tort    In    connection   with 

ita  wterworks.     1918F,   lOOS. 


J87. 

Drowning  of  child  in  awimming  pool  in 
park.    IQISF,  52S. 

Injury  resulting  from  negligence  in  location 
of  hydrant.    lelSF,  lOUU. 

Liability  for  nuisance.     1&18F,  1020. 

KHect  of  failure  to  enforce  ordinance  to  ren- 
der municipality  liable  for  injury  to 
one  violating  the  ordinance.  IBISF, 
780. 

Poirara  of  offleers. 

Power  to  refund  to  individuale  taxes  wrong- 
fully exacted.     1918F,  7S3. 


MUTUAL    BENEirr 

See  InsuBANca. 


MAXED  IXOAI.  TXTI.E. 

Lien   of  judgment  on.     1918F,   10S8. 


At  to  tradename,  aee  Tkasskakk. 


NATUBAI,    OAS. 
es,  see  Mines. 


NEGATIVE. 


UXOUOElfOE. 

Of  carrier,  see  Cabriebs. 

Liability  of  charitable  institution  for,  na 

Chabitibs. 
Aa  to  electricity,  see  Elbctbicitt. 
Of  municipal   corporatvone,  see   MDKtciPAi. 

CoBPOBATIONS. 

Pleading  as  to,  see  PleaDHVO. 
Question  for  jury  as  to,  see  Tbial. 

Annotation. 

Effect  of  nenliaence  of  depoitttor  or  cor' 
respondent  ttank  in  failing  to  gtwe 
notice  of  the  forgery  on  right  of 
bank  remitting  for  or  paying 
forgeid  check.     1918F,  283. 

Relevancy  of  evidence  aa  to.     1918P,  31B. 
Evidence   of   other  accidents   in   action   far 

personal  injury.     191 8F,  137. 
Maintaining  vestibule  of  business  tmfMing 

a  few  feet  higher  than   businesa  floor. 

with  door  opening  directly  onto  stepit 

leiMling   from   leatibnle   down   to  the 

floor.     1918F,  1>7. 
Failure  to  light  vestibule  and  st«pa  leading 

therefrom   to  buaineas   ofRrtt^      3918F, 

13T. 

On  UckwMr. 

In  use  of  automobilea,  aee  AuTOMonn.Es. 
Negligence   of   Btraat    ntilny,   see    SnzET 

ItAlLWATS. 

.Annotation. 

7njurv  to  one  ichllr  eoaating  in  etreet. 
lOlSF,  783. 


no,  Cookie 


COMBIXKD  INUEX  TO  XtffES  AXD  CASKS. 
CoBtrlbatary   masllcaaoa.  KOTIOE. 


^  in  gener*!. 

Of  pusHtrn^r,  see  Caiibiebs. 

I'rettiimptioii  and  burden  of  proof  as  t«,  eea 

KVIIWNCE. 

Of  employee,  see  Master  and  Seevant. 

InstructioDB  m  to.     ISIBF,  4ZS. 

Ae  question  for  jury.     lOlSK,  51y. 

Of  cuetoDier  in  passing  tliroUHh  door  in  ves- 
tibule without  ascertaining  whether 
floor  on  oppOBite  aide  is  on  the  same 
level  as  tlie  vestibule.     1918P,  137. 


AUTO- 

Of  one  injured  by  detect  in  highway,  see 

HiauwAxe. 
On  street  car  tracks,  see  Stbeet  Kailwats. 

Annotation. 

Infury  to  one  whUe  coaling  fn  •tr«et. 
lOlSP,  -783. 

Eelntive  ri^ts  ot  Tdiicles  in  itreet.    191SF, 


Of  drirer  to  paasenger.    1918F,  1£4,  610. 

—  ]a*t   el«>r  ehanoe. 

Liability  of  railroad  c<»npaiiy  killii^  tres- 
pasBer  eitting  nDcwieciooB  bealda  track. 
ISieF,  691. 


KXOBOES. 

Civil  rig^ta  of,  bm  Civil  Bioi 


ircwBPAPERS. 
UabiHt;  for  libel,  see  Lihl  juid  Sukdib. 


MIOKITAME. 

OiUing  nickname  bb  breach  of  peaM.  1918F, 


MOITFA  XHXUTT. 

SnlBdenf^  of  proof  of.    IftlSF,  70S. 


!   note   of   eqiiHiw  Aariin, 


linitotattoit. 

Bight  of  bank,  remttlliip  for  or  paying 
forged  ettecK  ae  against  the  deposi- 
tor or  correnpondent  bonk  as  af- 
fected bu  the  tatter's  negligence  in 
failing   to  give  notice  of  fort/ory. 

laiSF,   282. 


ITUISAKOEa. 


Wlut    KM. 

InjunctiiMi   a([ainBt   enforcement  of  reiolu- 
tion  of  city  council  declaring  Vnilding 
1918F,  1128. 


Special  damage  as  condition  of  right  to 
remedy.     ISISF,  469,  1020. 

InjunctiMi  against  enforcement  of  resolu- 
tion of  city  council  ordering  abatement 
of  building  as  a  nuisance.    191BF,  1128. 

Submitting  to  jury  question  ot  nuisance  vel 
Don  as  condition  of  right  to  injunction. 
1918F,   1020. 

—  who  UaM*. 

.bility 

318. 


OFFICERS. 


Validity  of  contract  affecting  idBeiaJ  Mtion, 

see  CoiTTRAcra. 
Of  corporation,  see  Oobpokations. 
Liability  tor  tabo  imprisonment,  we  Faue 

lupKiBONionr,  10. 
Powers  of  municipal  officers,  see  Municipal 

OMTOBATIOflB. 

A  nnoUUiona. 

Bemoval  for  /Vifture  to  enforce  oWmteal 

or  ptMial  law  or  t*dlnance.    1018F, 

1049. 
Sight    of    de    facto    ofjioer    to    aaiary. 

1018F,  687. 

Removal  for  failure  to  antoree  law.    IfllSF. 

1046. 
Kiglit  of  de  facto  officer  to  i«I«y.    1918F, 

67«. 


no,  Cookie 
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Aa  to  dl  in  mine^  gtneraUf,  wa  Miiraa. 


What  conetitutes.     1S18F,  562. 


OPINION. 

Ag  eridaice,  see  Em^NOE, 


OBAL    CONTRACTS. 


Annotation. 

AdmiHMon  of,   by   defendant  ^n  aation 

of  eieetment  Tty  plea  of  the  genmral 

fau^.     1918F,  9*7. 


OVEBHEATIIfO. 


Annotatian. 

Itecovery    under    Worlemen'a   CoNtfWH- 

eatlon   Acta  for   injury  oowsed   by. 

191SF,    872. 


PAROL  CONTRACTS. 


PAROL  EVIDENOE. 

Sea  EmnKOC 


PARENT  AND   CBIU). 

Annotattcna. 

Liability    teh€re    autonvoblle    ta    being 

drtvan  fry  <AiId  of  oumtn:     I9ISF, 

297. 
ChitA    aa    mnployee    of    parent    within 

meaning  of  Worlcmen'g  Compenaa- 

Uon  Act.     191SF,  SOB. 


Minor  as  employee  of  fstber  within 

of      Workmen' B      Compenaation      aci. 
leiSF,  194. 

Emancipation  of  child.    1918F,  104. 

I  jability  of  parent  for  tort«  of  ehtld.  IBISF, 
288,  203. 

Adoption. 

Inheritance  by  or  from  adopted  children,  see 

DeSOEKT  AltD  DlSTBIBUnON. 

H){;ht  of  adopted  child  or  children  of  adopt- 
ed child  to  exemption  frran  inheritauoe 
tM.     19ieF,  1079. 


Who  are  affected    hj   judgment,   Ms  JUM- 


PwUm  pUlmtiC. 

Who   may   have   remedy    against 
see  NusBAKOBS. 


Annotation. 

May  ana  who  deatroya  insured  property 
defeat  an  action  by  the  oumer  up- 
on the  ground  that  the  right  of  ac- 
tion iaintha  fnsuref.    1818P,  1*S. 

UuAicipal  eoTpora^oa.     1018P,  667. 

Right  of  street  ear  cMnpaay  to  enjoin  opera- 
tion ol  jibiOT  buwea  in  violation  of 
statute  or  ordinance.     1018F,  469. 

PartlM   defaaflant. 

Annotation. 

Joinder  of  original  converter  of  prop- 
erty utith  a^ibaequent  purchaaer  in 
an  action  for  ronveralon.     lOtSF. 


Joinder  of  person  ivho  stole  ore,  in  nc 
1^  true  owner  agftiort  refining  « 
pauy  which  boughc  it.    ISlHt',  'Mi 


PARTmoN. 


Annotation. 

Talidity  and  effect  of  iudgtnemt  aijatntt 

parties     designated     aa     unfcnoim. 

1018F,  eo9. 


COMJtlXKD  ISJJKX  IX)  -XOTKS  A\*D  CASES. 


AnttoUiUonx. 

SlemberB  of  partiiei-iililp  an  employees 
ii^Uhin  meaniug  of  Workmen's 
Competigation  Aet.     1918F,  HO-t. 

Individual  metiib^r  of  partnership  aa 
employer  icflhfn  meaning  of  Work- 
men'e  Compeaeatlan  Aet.  t9tSF, 
ISO. 

Sharing  profits  in  addttion  to  salafy  or 
other  comiiemiatton  aa  creating 
partneriOttp  r«taIion.    i918F,  801. 

Effect  of  agreement  to  ebare  profits  to  cre- 
ate {lartnership.     1018K,  798. 

Biglit  of  partner  to  maintaiD  action  at  law 
against  copartner  for  converBion  with- 
out having  a»  aceounting.  1018F, 
1123. 

Evidence  in  action  by  partner  to  reoovet 
value  of  his  interest  in  oil  and  gaa 
leases.     1918F,  1123. 

Right  of  retirine-  partner  who  has  sold  good 
will  to  conduct  rival  bn^iDeBS.  IQISF, 
1174. 


PAKT  PEBTOaMAirCE. 

Under  Statuta  of  Frauds,  see  ConTRAorB. 


PATMEHT, 


Im  (eneral. 

Pri'sumption  and  burden  of  proof  as  to,  see 
Evwehot, 

Of  claim  against  decedent's  estate,  see  Ex- 
ec utobb  AND  ADKIinaiBATOBS. 

Guaranty  of,  see  Gdaxaktx. 

Sufliciency  of  proof  of  noDpavment.  1913F, 
T«5. 

AppIloB,tl«a. 

Refusal  of  court  to  triply  paj'meiita  so  as 
to  cause  debtor  to  pay  money  which  be 
had  not  intended  to  pay  except  by  way 
of  set-oS.    IDISF,  795. 


PEACE. 
Braaeh  of.  Me  Bbeaoh  ta  FKA(m 


Annotation. 

Habeas  emrptta  to  aeoure  releoae  of  mis 

convicted    on    perfured    evldanee. 

191SF,  I07S. 


PERSONAZ,  XMJV&IES. 

Damages  for,  see  Dauaue^s. 
To  passenger,  see  Caxbikbs. 
To  servant,  sec  Maateb  akd  Sebvant. 
Release  from  liability  for,  see  Release. 
In  general,  see  Nbuucl'.N'CE. 
BurvivaMlity  of  cause  of  action  for.    19laF, 
381. 


PEBSONAL  PBOPERIT. 

Sale  of,  see  Sale. 


PHT8I0AZ.   OOHDinON. 

Opinion  eridence  as  to.    I&IBF,  207. 


PKTSIOIAKS  AITD  SUSGBOICS. 

Annotation. 

Authority  of,  aa  agent  of  his  nm^iayer, 

to    eontraet    for   aervioaa   of    other 

peraona.    J918F,  66. 


PI.AOE. 

Of  trial,  see  Vkntb. 

Of  delivery  by  carrier.     19iaF,  1086. 


What  is,  within  meaning  of  Civil  Rights 
Act     1918F,  824,  828. 


PIAIHTIFFS. 

Parties  plaintiff,  see  pARnsa. 


PI.EADIVO. 

Evidence  admiaeible  under,  see  'Evwrnsos. 


R«llef  BSder   pleadlnss. 

Recovery  of  money  obtained  by  fraud,  under 
common  counts.     lolSF,  437. 

Right  to  alternative  relUf  not  waytA  for, 
1I>18F,  278. 
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Adniiaaimu. 

AdmisBions  b;  demurrer,  see  infrtt. 
Aa  to  ownership  of  natomohile  ca 

Jniy,  and  attthoritr  of  driver  to  nae  it 

1B18F,  288. 

Deolaration  or  eomplalnt. 

Insufficiency  of  complaint  as  basis  of  aetiou 
for  false  iraprieonment.     ISISF,  1132. 

In  case  of  injury  to  person  permitted  to 
enter  train  with  passenger.    IfllSF,  318. 

Pleas  and 


Annotation. 

Defetuea  available  ■under  general  de' 
nial  or  a  plea  of  the  general  teawe 
in  at^Um  of  ejectment.  191SF, 
247. 

Effect  of  apeciaJ  aJisver  and  cross  bill  to 
make  action  an  equitable  one.  1918F, 
3Z5. 

General  denials.     1918F,  243,  396. 

Necessity  of  pleading  fraud.     1918F,  32S, 


Orou  bUl. 

Effect  of  special  i 
make  nctiiHi  a 


Railway  police,  see  Railwat  Poucb. 

Liability  of  city  under  Workmen's  Compen- 
iuktion  Act  for  deatJi  of  police  ofUcer. 
I918F,  187. 

Liability  of  city  for  failure  of  police  de- 
partment to  enforce  ordinance.  191SF, 
780. 


FOUCE  FOWEB. 

See  ConSTirnTiONAL  Lav. 


Annotation. 

Adtntaeion  of,   hy  defendant  In  OioHon 

of  ejectment  by  plea  of  the  general 

ieeue.     1018F,  3*1. 


PREUMnfjutT  ntJtnronox. 

See  Injunotios. 


pKEStiMpnom. 

In  general,  see  Evidence. 


PRIHOIP&I.  AMD   AGEKT. 


AnmotatUme, 

lAoMUty  of  a  prinoifMiI  for  eervlcee  per- 
fertned  under  eontraet  vMh,  hie 
agent  ty  persone  other  than  «ub- 
agenta  or  iteroanta.     191SF,  S. 

IjlaMllty  of  a  principal  in  respect  of 
the  retnuneratton  due  for  the  eeni- 
iaes  of  a  aitbaaent.     191SF,   720. 

IcMd  Umber 

ioT  extra  work.  1918F,  1. 
Authority  of  wood  boss  to  contract  for  ctit- 

tin^  of  timber.  1918F,  6. 
Authority    of    agent    to   empliw    enbagent. 

leiSF,  713. 


Authority  of  agent  to  agree  to  pay  o 
has  contracted  to  cut  and  load 


PBIHOIPAI.  AKD  SITRETT. 

Surety  on  bail  bonds,  see  Bail  anl  Becoo- 

NizAnoi. 
As  to  guaranty,  see  Guabanti. 

Anrattation. 

Btghta  ae  against  principal  debtor  of 
one  who  becomea  a  surety  \etthotU 
hla  knowledge  or  oonaent.    lOlSF, 

709. 


PRIVATE  AOTZOK. 

For  abatement  of  nuisance,  see  Nuisancbs. 
To  enjoin  violation  of  statute  or  ordinance. 

1913F,  460. 
For   interference    with   access   of   abutting 
by   railroad   in   atieeL      I918F, 


871. 


.y  Google 
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PUBLIC  CELEBRATION. 


Of  libehma  atatementa,  ■ 


PROBABLE  CAUSE. 

Want   of,    for    prosecution,   bm    Mauciocs 


PROFITS. 

LOH  <if,  ta  element  of  dajmageB,  see  Dau- 


5haW>"i  profltn  'n  addit'ti 

Vthtr      «MM]MNMlMOM 

partnerifh%p  relation. 


to  saUirv  or 
am  oTMttna 
lotsF,  aoi. 


T.flect  of  agreement  tu  sliare  profits  to  cre- 
ate partnership.    10]SF,  798. 

Action  oD  contract  to  recorei  akare  of  prof- 
its of  biisinesB  as  an  accounting.  1916F, 


PHOHIBXTIOH. 


PROOFS  OT  LOSS. 

e  TnaiiBAKCB. 


PR08ECUTIKG    ATTORITETS. 

See  DiHTRKn*  asd  Psoseccttc  Attobnets. 


PtHMPBCTtTE  DAMAGES 

See  Dahagbb. 


FCBLIO  AOOOMlffODATIOlT. 


AnnotaUtm. 
IFKat  ora  irfooM  of,  wttMn  meaning  of 
CIvU  Bights  Acts. 


1918F,   ti29. 


PUBUCATIOir. 


Annotation. 

Authority  of  agent  of  eaeeuMve  oommU- 
tee   in   charge   of,    to   contract   for 
1018F, 


PUBLIC  CHABITIES. 

See  CHABriTBB. 


PUBLIC    EATING   HOUSE. 

Annotation. 

What  ts,  vrithtn  moanittfr  of  Oi^M  Bightm 
Acts.    iBiap,  saa. 


PVBUO  IN  STIT  U  TIONB. 


Annotation. 


PUBLIC  IfOHBT. 


PUBLIC    OFFICERS. 

In  general,  see  OmcEBS. 


PUBLIC     SERVICE     ooBonsnoN. 

Notice  of  hearing  befwe.    IBISF,  872. 


PUBLIC  SERVICE  COBPOBATIONS. 

Ba  seoMraL 

See  also  Oabbiebs;  Electbio  Libhts;  Rail- 

XOADB;        Telegbai-RS;        TkUPBOIOS; 

Stbxbi  Railwaib;  Watisb. 
Duration    ol    contracts    for    poUio   MniM. 
I918F,  667. 


Water  rates,  see  Watxbb, 

Annotation. 

Eteeroise  of  rate-mdhlng  poicer  ma  O- 
legal  interference  with  corporate 
management  of  publie  utility. 
1018V,  277. 


L.R.A.18I8F. 


oyCiOogle 
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Power  to  superTise  rates  of,  as  inbereat 
function  of  govemmeiit.     191SF,  1100. 

Impairment  of  contract  obligation  hy  nga- 
latiOD  of  ratae.    ISISF,  1106. 


PUBUO   UTILITIES. 

e  PUBUO  ^BTICE  GtnPOKATIOHS. 


PUBXJO  WATER  SUPPIiT. 
B  V/atkbb. 


<tiiMUon  for  jtU7  M  to.    1918F,  S34. 


QUAXXnCATIONS. 

Of  judges  see  Jodobb. 


QVIETHfQ  TITIA 


Soe  Ci.(«;d  on  Ttha 


RAJXJtOADB. 


In  K«Mer»L 

Ah  carriers,  see  Cabbie. 

As  to  street  rajlwajs,  Bee  SmsET  RAILWAYS. 

Annotatioit. 

it^H  performed  under  contract  trith 
ila  agett$  by  Tperanna  other  than  aub- 
agent»  or  aervanta.    191SF,  60. 


iMf' 


Validity  of  contract  u  to  location  ol  dej 
atockjBTdB,     udetracka, 

1201. 


CoBtiibntorr  ■■sllseBDB  •<  peraoa  te- 


BAII.WAT   POUCE. 

Annotation. 

LUtbtlity  of  raUroad  cotnpanti  for  ferV' 
icen  performed  under  contraat  «rftft 
mmpenor  o/Pcer  of.     191SP,  <fS. 


For  water,  lee  WatdS. 

Annotation. 

Exeroiae  of  rate-tnaklng  puttier  aa  A- 
legal  Inlerferenee  tcith  corporate 
management  of  pabUc  utlHtg. 
19t8F,  277. 

Power  to  regulate,  as  &a  inherent  funetioB 
of  government.    1918F,  1106. 

Impairment  of  contract  obligation  bj  regu- 
latirai  of.     191SF,  607,  1106. 


BATIFIOATIOV. 

Of  contract  with  «My.    IftlSF,  M 


KBAI.  ESTATE  AOEHTS. 

L'  Ubokerb. 


BEAL  PBOPEB.TT. 

Covenants  and  conditions  as  to,  see  Cove- 
nants ANU  COHDino.NS. 
Of  Indian,  see  Indians. 
Ijaches  as  Iwr  to  action  respecting.  Ma  £jit- 

ITATION    OF   AcnONS. 

Specific  performance  of  contract  of  MtlOk  see 
l^PECIFIC  Pebpobkai^ob. 


.Annotation. 

L,idbmty  of  corporation  on  cause  of  ac- 
tion for  tort  arlalng  uAJf«  the  cor- 
poration woe  in  the  hands  of  a  re- 
ceiver.    1018F,  .120. 

Liability  of  corporation  for  injury  result- 
ing from  nuisance  after  property  has 
paaaed  into  hands  of  receiver.    1818F, 


Duaed 


BfiOOainZAITOE. 

See  Bail  and  Rrcoomeakcb. 


BEOOXMENDATIOIC    FOR   ORBIHT. 


Liabtlity  of  )innk  o 


™.,C,oogle 


tX)MBlNED  ISUKX  TO  NOTES  AND  CASES. 
XtECORD*  AM»  BECOBDXNG  I^WS.  BEMT, 


Annotation. 

Vitiiry    tn   requirlTtg  mortgagor  to   pay 
mcrtgage  j.--  ^  .n.^n 


wording  too:.    191SF, 


Liability  for,  see  Landlobd  and  ItatAST. 


HE-ENAOTMEITT. 

or  atatuU,  iM  Statutes. 


BEFORBCATION  OF  maTBtrMBMTB. 

01  insurance  policy,  see  Insitrancb. 


BEUITIONSHIP. 

Annotation. 

RrUitlouMhlp  to  attorney  In  ea»e  aa  dia 
iiualifying  Judge.     1018T.  loae. 


RELEASE. 


release  of  claim  Jar  perianal  In- 
juricH  M*  aaiile  on  the  ground  of 
fraud.     lOlSF,  1073. 

or  Eufti'ftntor-     1918F,  690. 

Kiglit  of  one  induced  by  frttad  to  conpro- 

miae   a   daim   ti   maintftin   action    for 

the  deceit     1918F,  1063. 
Return  of  consideration  as  condition  of  «et- 

tina  aside  release.     1018F,  1063. 


REIJOIOU8    TBAtJHnra, 

iD.schooU.    1»1BF,  1056. 


BEMODEUIia   BE8IDEN0E. 

BecOTery  under  Workmen's  Ckimpematlon 
Act  for  injury  to  employee  eng^ed  in. 
191SF,  213. 


BEMOVAI. 

Of  oCBeer,  ee«  OmcESfi. 


Of  eUtnte,  Me  BvATunEO. 

♦*♦ 


BEPtfTATION. 

Evidence  of,  see  Evidence. 


BES  GE8T.S. 


BETOOSPECnVE  BTATITTB. 

See  CossnruTiOKAL  Law, 


Annotation, 

Llabilitw  of  rolltnotr  companv  for  avo- 
<oe«  pwformea  under  contraot  vAth 
road  master.     IBISF,  04. 


BOMAir  OATBOUO  PBXBST. 


Receipt  of  altar  wine  by,  as  Tlolation  <A  H- 
quor  law.     lOlSF.  25». 


Annotation. 

Be^nlatAon  of  route  of  fUney  buMes. 
191SE,  47«. 


ROITEE   AGENT. 


Annotation. 

A%ah.ority    of    toute    agent    of    .    _ 

company  to  contract  for  aervioea  of 
omer  peratma.     191SP,  09. 
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BUBBISH  DUMP. 

Liability  for  maiutaiDin^.    IBISF,  1020. 


company,  see  iHSUBAKta 


SAOBAMEirTAZ.  FDBPOSEa. 

AtutotaUon. 

AfpUcabiUtg  to  irlnes  intended  for,  of 


8AIABT. 

Of  public  officer,  see  Omams. 


Of  good  will.  Bee  Good  Wilu 

Annotationa. 

Power  of  agent  for  aale  or  purdhaae  to 

contract    for    acrtjtees    by    persona 

other  than  aubagenta  or  aervanta, 

191SF,  la. 
ConstTvcti€m   of  guarantff   of  ejpolentfjf 

aa      affected      by      apeelfioaUona. 

IBiaw,  38S. 

Tranfiaotion  aa  batlment  or  sale.     1&I3P, 


In  general,  eee  InToxicA.Tcra  LiQiroiB. 

Annotation. 

Aa  a  place  of  publto  acoommodatUtn 

toithin    meaning     of    Ctvil    Bighta 

At^.     1918F,  829. 


ftATUFAOnOH. 


tion  of  claim. 


ily,  Me  Statb  Untvbbsi- 


Teacher  as  a  workman  or  laborer  within 
meaning  of  Wm-kmeD'a  OompensatiOB 
Act.     1U18F,  tHV. 

Examining  school  children  in  Bible  litera- 
ture as  violation  of  constitutional  pro- 
vision against  religlo--  '- -' — '^-'  - 
1918F,  1036. 


SECURITIES. 

Situs  of,  for  taxation.    191SF,  11«0. 


SET-OFF   AND    0OUHTEROZ.AIM. 

Annotation. 

Aa  affci-ling  amount  inwoItJcd  for  pur- 
poHc     of     appellate     JurHiaictton. 

lOlSF,   S37. 

Set-off  against  debt  due  cM'ponition  of  pur- 
chase price  of  goods  ordered  from  it 
and  furiiiiibed  by  receiver  of  irbose  ap- 
pointment   purchaser    had    no    notice^ 

1918F,  T95. 


8BIFPIITO. 

AMtM>tat<on. 

Power  of  maat«r  of  »Mp  to  oontroot  for 
aervirea  by  other  persona.     J913F, 


SBIPPIHO    FACILITIES. 
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SIBUI08  JJU>  SPUB  TBAOKS. 


For  taxation,  see  Taxis. 


Se«  LUEL  ARIt  SlANDEB. 


Annotation. 

Acta  Ity  vendee  leaamttng  valve  of  prop. 
erty  a»  affecting  right  of  vendor  to 
a  specific  perfoTtnancc  of  contract 
111  relation  to  land,  that  does  not 
conip']/  ■with  the  Statute  of  Frauds. 

igisF,  3se. 

Of  restrictive  CDTenanta  of  leaw.  1918F, 
389. 

Of  contract  for  continuoua  reciprocal  du- 
ties.    IfllSP,  897. 

In  favor  of  vendor  wliere  Tendee  has  altered 
premiaea.    1918F,  384. 


e  Co-ssTiTUTioNAi.  Law. 


Xogiigvnce  tonard  passenger  aa  to.    1S18F, 

428. 
Failure  of  pa  Manger  m  puMic  transfer  to 

object  to  epeed  of  conTeyance.     1018F, 

428. 
Effect   of  violation  of  ordinance  ae   to,  on 

liability     for     injury     hj     automobile. 

1918F,  802. 
Application  of  atate  nieed  laws  to  member 

of  United  St&tes  Nav>1  Reserve  on  duty 

M  despatcti  l)earer.     1918F,  650. 


STAGE  COACHES. 

Annotation. 

AMthority  of  local  agent  of  person  oper- 
ating,  to  oontraot  for  aervieea  of 
other  persona.     1918F,  09. 


Annotation. 

lAability  of  Ktakeholder  or  depoMtar^ 
of  funds  to  be  held  in  connection 
lelth  an  tUegal  tranaaction.  10I8F, 
912. 


Annotation. 

Applicability/  of  Workmen'^  Oompenao- 
tioii  Acta  to  atate.     1918F,  190. 


STATE   COVKTS. 

In  general,  see  ConRTS. 

Following  Federal  decisionB.     19IBF,  042. 


STATE   I.AW. 

Annototton.    ' 

Subordination  or  au»penMon  of,  darino 
war.    lOiaF,  sei. 

Application  of  state  speed  laws  to  member 
of  United  States  Kaval  Reaeire  on  dw^ 
aa  despatch  bearer.     1918F,  SdO. 


STATE  mmrEKSZTIES. 


191SF,   081. 


Permitting  counties  t 
dents  to,  f*ee  of  ti 
feea.     ]ei8F,  073. 


JAability  of  principal  for  aervieaa  per- 
foiniea       undfr       contract       with. 

iojsF,  m. 


STATTTE  OF  UHITATKHTS. 

•  LucrEAnoH  or  Aomna. 


dbyGoogIc 
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STREET  BAILWATa. 


Autliority  of  munk'ipal  oorporutian  to  per- 
mit violation  of.     1918F,  409. 

liijjlit  of  private  iudividuul  or  curporation 
to  enjoin  violation  of.     1018F,  409. 

VaUdttT. 

\'ulidati»n,   on   theory   of  contemparaneaiu 
Dn.     1918F,  6T3. 


Conai3iietlaa4 

AiiHotatton. 

Do  terms  "ohiM,"  "children,"  "lamie," 
et<!.,  in  statute  governing  AiMrlbu- 
lion  of  decedent' a  estate,  include 
adopted  chUdren. 


lUiaF,    IQSZ. 


Legislative  intent     1018F,  259, 

To  uphold  statute.    191BF,  180. 

Uontemporoneous  and  pradicHl  construc- 
tion.    1918F,  259,  &■!{■>. 

Kejeution  of  strict  construction  when  that 
would  defeat  intent  of  legislature. 
1918F,  269. 

Implied  repeal  of  act  by  later  enactment  on 
aame  subject,  where  both  acts  are  sub- 
sequently rs-euftcted  as  part  of  Code. 
191SF,  452. 


STENOGRAPHER. 


^tinototton. 

CommuMioatlon  to,  of  llbetou 
aa  affecting  publteatton  • 
lege.     1918F,  SeS. 


■TOCKTAKDS. 


Bight  of  street  railway  company  to  cmimn 
operation  of  jitney  liusees  in  vitJatiou 
of  law.    19iaF,  im, 

lajnriei   0>. 

Failure  to  maintain  lookout  for  vehicle  at 
direct  intersection.    1918F,  S15. 

Contributory  negligence  as  quest! Ml  for 
jury.     1918F,  6J5. 

Imputing  negligeooa  of  driver  t 
lUlbF,  515. 


STRICT    CCHiSTRUOTIOM. 

Of  statute,  see  Scatutss. 


STMKiNa  tnrr. 

Of  evidence.     1B18F,  aiS. 


BUBAOERT. 


j4>inota(lon. 

I.iabilU]/  of  principal  in  reaped  of  the 


Author!^  of  agent  to  employ.    1918F,  713. 


aUBCOITIRACTORS. 

iln  notation. 

As  emptoyees  wUMn  meaning  of  Work- 
tnen'a  OompenaaUon  Aot.     lOtSF, 


•VBROOATIOH. 


company,  see  iKstrK&soa. 
Subrogation   of   purchaser   at  vend   sale   to 
foreclose  Uen  to  beneflt  of  claim  upon 

which  lien  is  based.    1918F,  leo. 


SUBSTITinXD    SERVICE. 

Service  1^'  publication,  see  Wbit  and  FKoo- 


jlnttotottoM. 

Becovery  under  Wortetnen's  Oompenso- 

ifon   Act   for   InoapoeUy  rMuIMnff 

from.     191SF,  S7a. 

L,R.A.]B18F. 


BUOCESSXOV  TAX. 


LtomzodbyGoOgIc 
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SVKBTROKE. 

AtittotaUott, 

Remrery  under  Worlcmen'n  Compeima- 
tlon  Act  for  Injuries  canned  by, 
IBISF,  93«. 

Injury  to  insared  by.    191SF,  642,  1007. 

RMOverv  under  Workmen's  Conip«neatton 

Art  (or  injury  by.     ISISF,  918. 


BqnaUtrt  nslfoivaitrt  <l>ariBlMiH»ii. 

Equality  and  uniformity  of  succeesioa  tax, 

Taxation  aceording  to  value.     1918F,  a4:;. 

Contract  by  county  ofliciaU  to  value  pro|i- 
ertv  at  rate  in  exce»B  of  that  prevailing 
in  other  counties.     1918F,  942. 

Wbkt   tKZ»bI«. 


tPlSF.  828. 

t  judgment  appealed  from.     19]  SF, 


Creation  of  condition  subsequent  by  convsy- 
ance  in  consideration  of.     I918F,  353. 

Effect  of  condition  in  deed  far  support  of 
grantor  on  nortgagee  of  property. 
1018F,  363. 


SUBPI.U8AGE. 

In  indictment.     1918F,  964. 


EaforcemsNt)  Motlo»  for  e«Ueetlo». 

.4  n  notation. 

Validity  and  effect  of  fudgmetU  ttgalnat 

■partien    deatgnated    aa    unknouii. 

J9JSF,  0O9. 


SITRREirDER. 

Of  lease.    1918F.  008. 


SWIMMING  FOOL. 


BwiTCHiira. 

Dnty  of  carrier  to  switcli  car  delivered  c 
team  track  to  tracks  of  another  ea 
rier.    1»18F,  1086. 


Annotation. 

Do  tenna  "chUd,"  "children,"  "Issue," 
etc..  In  inAeWUnce  tax  sfotule  fn- 
clude  adapted  cMldr«H.  191SF, 
10S4. 

EETeot  of  treaty  on  right  to  impose  iuheri- 
Unce  tax.     IftlSF,  047. 

Discrimination  against  nonresident  aliens. 
1918F,  847. 

Adopted  i^ildren  or  their  ctiildren  as  in- 
cluded in  exemption  from  inheritance 
tax.    19]aF,  1079, 

On  dower  or  widow's  yearly  statutory  al- 
lowance.    1018F,  498. 


See  AtrroHOBTUM;  Jitmet 


AnnotatUm. 

Vmiry   in   regiuMng  mortgagor   to  ptty 

mortgage  or  ivoording  too:.   191SF, 


381. 
Vvmtr  of  mnnfeipal  officers  to  refund  taxes 

wrongfully  exacted.     IBISF,  783. 
Payment  of,  by  county  as  consideration  for 

agreement  by  state  to  permit  it  to  send 

anidents  to  state  universl^  free  of  ~~ 

prose.    1918F.  678. 

L.R^.1918F. 


AntiotaHon, 
Aeeeptanoe    «/    oHeale 
iPiaF,  jna. 


,  Google 
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of  ehedi  by  telegraph.     ISISF, 


TXXEPKOITES. 


Annotation. 

Acceptance  of  dhcck  by  batik  over  tele- 
phone.    1918F,  17S. 


TERHIHATIOll. 

Of  UtLBD,  see  Lakdlobd  and  Tbkart. 


TREATEBS. 

Ae   to  moving  pictures,  see  Movinq  Pic- 


AuUtortty   of   theatrtoal   atfOnt   to   con- 
tract  for  aervlcea  of  other  persons. 

1018F,   60. 


Authority  of  agent  to  contract  for  cutting 

of.     ini8F,  6. 
AuhoritT  of  wood  bona  to  agree  to  paj>  for 

extra  work   of  one  contracting  to  cut 

and  load  timber.    1B18F,  1. 


For  objecting  to  plomlinB.    1918?,  848. 
Of    ascertaining    ik'iJunJeiicy    under    Work- 
men's Compensation  Act.     1913F,  476. 


AnnotttHon. 

Proof  of  matterg  an  to  tUle  under  gen- 
erat  denial  or  plea  of  the  general 
tamte  in  action  of  ejectment. 
19iSr,  2BO. 

**♦ — 


Measure  of  damages  for,  see  Dakaoih. 

t..n.A.iBiflF. 


Joint  Habilitf  for.  Bee  Joirt  Cebhtobs  akd 

Debtors. 
Municipal  liability  for,  see  Uunkupal  Cob- 

POEATIONS. 

Annotatfon. 

lAability   of   oorporatione   on   cause   of 
action   for   tort   artmlng   while    the 
u>aa  in  the  handa  of  a 
'018F,  330. 

for    torts    of    child. 


TRADENAME. 

I  own  name;  unfair 


TRAFFIC  OFFICER. 

Annotation . 
Vallditu  of  atatute  a 

rectlon  of  street 

iit3. 

Ordinance  requiring  driver  of  vehicle  to 
obey  directions  of  traffic  officer.  I^ISF, 
1110. 


TRAIN  MASTER. 


jlnnotdfton. 
Iiittbilitji  of  prtr 


TRANSFER  OOMPANT. 

liability  of  initial  carrier  for  negligence  due 
to  transfer  compajiv  at  junction  point. 
iei8F,  428. 


TRAVELER'S  CHECK. 


TREATIES. 


Liberal  construction  of.     IQISF,  947. 

Meaning  of  term  "droit  de  detraction"  in 
treaty.    IBISF,  047. 

Effect  of  treaty  on  rigbt  of  nonresident 
aliens  to  inherit,  or  take  bj  will,  and 
to  dispose  of  property  by  will  or  other- 
wise.    191SF,  f>47. 
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AtmotaUou. 

lAabtUti/    of   abuttfng    < 


TRESPAS8EB. 


TRIAI. 


:1m  KMMTkl. 

Review  of  discretion  as  to  conduct  of,  bm 

Appeal  aho  Ebkob. 
PlaiM  d,  see  Vekue. 
Private  counsel  to  aid  prosecution.    1918F, 

«1. 


Stateneata 

iicview  of   discretion   of   trial  court  aa  to 
time  allowed  for  argiunant.   1018F,  QH. 


Qneatteaa  f«*  tm»j. 


Intent:  purpose.     1918F,  6S4. 

CoDBtmetion  of  condHion  in 

oertillMto  of  peTformaace.     1918F,  374. 

neneral  rule  ««  to  neglipennc    lt)18F, 

NegligoMA  of  eurler.     1BI8F,  B88. 

Negligence  of  master.    J»l»r,  120.j, 

Ne);ligcnce  as  to  electric  wires.   ISISF,  1102. 

Gontribut«r7  negligence  of  one  injured  li; 
streetcar.    IfllHF,  615. 

Wlietlier  aerrant  roniinittlng  tortuous  act 
was  acting  with  view  to  master's  serv- 
ice.    1»18F,  6*4. 


D«i)i>n«r 

K:>toppel  to  com] 

as  to.     18181 


I  appeal  of  ruling 


Errors  waived 


as  to,  see  Appeai.  asd  Eb^ 
T  cured  below,  see  Appeal 


As  to  bnrden  or  meannre  of  pro<d.    IfllSF, 

316. 
In  prosecution  for  living  in  open  and  noto- 

rioUB  adulter?.     1918F,  592. 


TROVER. 


Annotatlima. 

Action  at  law  beticeen  parltier»,  "based 
on  co-nvereton  of  flrm  property. 
1918F,  IISS. 

Joinder  of  original  converter  of  prop- 
erty with  Hubtequent  purcluiaer  in 
an  aetton  for  converaion.  191SF, 
aos. 

Necessary  parties  defendant.     1018F,  302. 

Bighi  ot  puniiiT  to  muinuiin  acciun  tii  law 
against  copartner  for  conversion  with- 
out having  an  accounting.   191BK,  1123. 

Defenxe  that  third  person  is  claiming  prop' 
ertj.    1918F,  302. 


TRUSTEE 

See  Gabnlsbment. 


TRUSTS. 


Oral  tTNat. 

Kxemptin^  from  requirement  tliat  trust  be 
in  writing  of  trust  "created  or  declared 
by  operation  of  law."     1918F,  1038. 

Enforcing  oral  trust  on  ground  tliat  refusal 
to  carry  it  out  is  construct ivelj  fraudu- 
lent.    ISIBF,    loss. 

Execution  by  trustees  of  parol  trust;  Hgbts 
of  trustee's  creditota.     1018F,  1038. 

Cvnatmottra  traat. 

Annotation. 

Man  a  cotiMrueUve  tm«t  be  baaed  lipon 
an  latdertaleing  to  holil  for  the 
beneflt  of  another  pTop^rty  re- 
ceived through  devise  or  Inheri- 
tance, trhere  no  actual  testatnen' 
tary  intenUon  luu  bevn  frvatrated, 
1018F,   104S. 

Definition  of.     1918F,  1038. 

PromiBC  by  sons  t«  d*ing  father  to  conv^ 

to  their  mother  pinperty  descending  to 

them.    ISISF,  lOU. 


AnmatatUm. 

I      tMMoti      it 
1918F,    081. 
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TYPHOID  FSVER. 

Am  an  injur;  b;  accident  within  meBiii 
ol  Workmen's  Compensation  A 
191 BF,  655. 


tmBERTAKER. 


UKDUE  UTFLITENCE. 


UVFAIB  tJOMPETinON. 

In  use  of  tradeDBine,  >ee  Thadciauk. 
Injunction  against.     1918F,  1174. 

UHIFOBBCITT. 

In  taxation,  see  Taxks. 

mnZATERAL   OOHTRACT. 

Annotation. 


UITKNaWIV  CLAIM  AWTS. 

Service  of,  bj  publication.    1918F,  6S9,  B04. 


Annotation. 

Requiring  mortgagor  to  pay  martgagt 
or  recording  tax,     1918F,  383. 


VAOOINATION. 

Recover;  under  Workmen's  CampenMtion 
Act  for  iBJniy  remlting  ftCHB.  191SF, 
860. 


Of  property  for  taxes,  see  Taxbb. 


VAAIAKCE. 

Between  pleading  and  proof,  see  £viDETiCL 


TEIfBOR  AKD  PURCHASER. 

COVEXASTS     i 


Coven  nnts    between, 

CONMTIO.NS. 

Sale  under  exeeution  or  attaclinient. 
Spviirtf  peril 


*  ol  pontrftct  of  anle,  i 


Annotatione, 

Venue  of  eivit  action  for  Hhel  or  slan- 
der.    lOlSF,  lose. 

Power  of  legislature  to  provide  for  in- 
dictment in  counts  or  dletrlct  other 
than  ill  ichirh  i-rime  ia  alleged  to 
have  been  committed.    191SP,  906. 

Sufficiency  of  aHega.tion  as  to,  in  indictmeDt. 
1918F,  421. 

Of  action  for  libel.     19I8F,  1023. 

Of  proaeeution  lor  failure  to  con^ply  with 
decree  of  divorce  and  alintony  for  sup- 
port of  children.     1S18F,  421. 

Change  bv  statute  of  eommon-lau'  rule  re- 
quiring indiotmeute  to  be  found  by 
erand  jury  of  county  where  crime  wa» 
cMnmitted.    1910,  9S1. 

Obarsa  of. 

uit  for  divorce  on  ground  of  relationship 
between  the  judge  and  the  plaintilTs  at- 
twney.     1S18F,  1033. 


VSKAGITT. 


TEBiriCATI02T. 

Of  Indictment.    191SF,  954. 
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GfTect  of,  on  liability  for  personal  iojury. 

3018F,  aO-2. 
Who  may  enjoin.     lOlSF.  460. 


Of  offer  to  return  consideration  received 

for   release.      191gF,    1003. 
St  lessor  of  rishts  under  cnvenant  in  lease. 

1018F.  389. 


Annotations. 

Stitiorili nation  OT  nu»pennlon  of  state 
ioir  Ourtng  war.     1918P,  set. 

Declulona  utider  the  Espionaffe  Act  of 
June  IS,   ion.     tOlftl^,  *10. 


at  United  States  Naval  Reserve  on  duty 

as  cles],fttch  bearer.     1918F,  559. 
Viola.tici.1   of  Espionage  Act;   sufUcieney   of 

evidence.     1918F,  402. 
Right    of   alien   enemy    to    flsbing   license. 

IBISF,   1012. 
Right  of  alien  enemv   to  maintain  muida- 

mm  proceeding.'  19ieF,  1012. 


rovenant  of,  aee   CoivKNAnTs   ard  Cohdi- 
On  sale  of  personalty,  see  Sale, 


Attttotation. 

Kocoveru  undei-  Wortetnen'm  Compensa- 
tion Act  fof  fnjiirjeit  caiiaed  by. 
X918F,  036. 


WETTHTQ. 

Annotation. 

Recovery  under  WoTiemen'a  Compensa- 
tion Acte  for  inSury  cauaed  by. 
1918F,  S7g. 


WIDOW. 

RifClits  of.  in  homestead.     IDISF,  394. 

Effect  of  widow's  electinn  to  take  nnder  will 
which  devises  to  Iior  life  estate  in  prop- 
erty alleged  to  liftve  been  frautulentty 
obta  i  ned  from  her  by  her  husband. 
leiBF,  785. 


WATER   HTDBANI. 


Annotations. 

Easement  for  ttse  of  water  as  appurte- 
nant or  in  grofm.     tOlSF,  4*7. 

UaMlltft  of  muntclpaUtif  for  tort  in 
eoniiertion  irtth  its  waterworles. 
lOl.sF,  loos. 


RFgnlutIng  n 


1918F,  iiog. 


Annotation. 

Validity  and  effect  of  rule  of  beneftt  ao- 
detu  requiring  deelgnatlon  of  ben- 

efiflary  by  iHll  or  eontraet,   IttlSF, 

777. 

Right  to  devise  and  bequeath  as  natural 
and  inalienable  rifhts.     1918F,  947. 

Risht  of  alien  to  take  by  will.    IDISF.  947. 

hirect  of  acceptance  of  devise  to  satisfy 
claim  against  estate.     IQISF,  765. 

What  property  pauea  nsder. 

Annotation. 

Meanintf  of  ivord  "effects"  in  a  tvill. 
1018F,  769. 


Effect  of  widow's  electlm  to  take  under  will 
which  devisee  to  her  life  estate  in  prop' 
erty  alleged  to  have  been  fraudulently 
obbifned  frMii  lier  bv  her  hualMUid. 
1918P,  766. 


WmDHnX  WATER  STSTEH. 


n,  Cookie 


:»« 


COMBINED  IKDBX  TO  NOTBS  AND  CASES. 


WITNESSES. 

Admiaribilitv   of   op  in  ions   and   conclusions 

of,  see  Ktidence. 
Validity    of   contract    to   proeupe.      XSISF, 


Oonatitutlonalitg  of  law  egtailinhing 
minimum  vage  for  uromen  In  pri- 
vate employment.     191SF,  547. 


EstabliBliinent     o 
19178F,  .542. 
Lib«l  at.     IglSF,  283. 


WOOD  AI.COHOZ.. 

Recover]'  under  Workmen 'a  Compenaation 
Act  for  blindnoas  resulting  from  use  of. 
191SF,  866. 


WOOD  BOSS, 

Authority  of.    1918F,  1,  8. 


WOBKKEirS     COMPENSATION. 

Zh  BencBAl. 

Attnotatiims, 

ApplicahtUty  of  Compennatimt  Statuten 


R«Ti«W    of    d*«UlM 

Kcvieu-  of  finding  on  conflicting  eridtnce. 
1H38F.  212.  991. 

Review  of  finding  of  fact.  191SF,  173, 
227. 

Right  of  court  to  cont^idcr  tlie  transcript  in 
rendering  its  decree  wliere  certified 
copy  of  order  of  commissioner  and 
transcript  are  presented  to  it.  1BI8K, 
B23. 

Wlo  is  Mi  ensploTee. 

AnnotaUon. 

Who  are  "employees"  ieithtn  the  n 


Caddy  at  golf  club.     IfllBP,  177. 
Police  officer  as  "workman."    1B18F,  187. 
Instructor  in  mechanics  as  a  worlcmaa   or 
mechanic.     1938F,  107. 

employee  of  her  husband.    1918F, 


193. 


child  as  employee  of  father.     1916F, 


AppUmbilito  of  Compensation  Acta  to 
Ktitee,  counties,  ciUen,  diMtrlctn, 
charltahle  and  othef  pubtic  instl' 
tutfnns,  and  their  employees. 
IB18F,  190. 

Who  are  em,pleiyers  iHthIn  the  meaning 
of  the  CompenaaUon  Statutes. 
191SF,    179. 

Rights  and  llablitiea  under  Com-penna- 
tton  Acta  tchere  employee  was  in- 
jured by  neoUaenoe  of  third,  person. 
1918F,  B2*, 

Survivability  of  claim  under.     lOlSF,  061. 
Amendment  of  decree.     1018F,  804. 
General  purpose  of  act.     11118F.  182. 
Lilability  of  public  charities  under  Worl:- 

men's  Compensation  Act.     iniSF,  185. 
Who  is  the  owner  or  virtual  proprietor  of 

the  business  within  meaning  of  statute. 

1918F.  173. 
Club  as  employer  of  oaddiee  provided  for 

members.     1918F,  177. 

L.R.A.1918F. 


Mint 

194. 
Who    is   a    "farm    laborer"   excepted    from 

operation  of  Act.     1018F,  1B8. 
One    requested    by    driver    of    mired    coat 

wagon  to  assist  in  releasing  it,  as  an 

emj)loye8    of     the     driver's     employer. 

1B18F,  200. 
Minor  emp 

1018F, 

WAat  employments  Are  aritbim  act. 


uoiial  course  of  the  employtir's  busi- 
ne-w.  lOlSF,  21B. 
Extra hazanioua  employment  and  othfr 
occupations  exprcmily  ittclutle<l 
vrtth  in  Workmpn'K  Com^pfmnatlon 
Acts.      1918F,  230. 

When  county  is  engHsed  in  ''trade  or  busi- 

ne8.s."    'imSF.  182. 
Cuual  employment  or  emplt^ment  not  in 

resuiar  course  of  business.    1918F,  iVi, 

^13,  479. 
What    constitutes    hazardous    employment. 

IBIHF,  225. 
Undertaker   letting  automobiles   as  carrier 

bv  land  within  meaning  of  Act.   iniSF, 

227. 

IVhait  Injorlea  »re  witUn  proTislona 

—  In  BeneraL 

Injury  which  in  oombination  with  pre-ex- 
isting disease  cauEted  disability.   IBISF, 

862. 

t  InjKrj  hw  *oel- 

Annotatlons. 

What  constitutes  an  "aceidenf  oi 
•'l>f>'ftitutl  ttiunt"  tp'thln  the 
tneattirtff  of  Worktnen's  Cotnpenwa- 

tion  Acts.      191SF,  897. 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


Compensation  for  (njMrtes  cOMWd  by  I 
xceather  conditiona,  mtch  as  light- 
ning,     Hunittroke,      freezing,      etc. 

I91SF,  ose. 

Typhoid  fever  caused  by  drinking  infected 

water.     1018F,  855. 
Blindness  due   to   use   of   wood  alcohol   in 

work-     IfllSF,  856. 
Neurosis  arising  from  pressure  because  of 

bad  working  posture.     1918F,  364. 
Injury  by  liglitiiing.     1918F,  932. 
Injury  1^  sunstroke.     1B18F,  918. 


Annotation. 

Infnriea  "arising  out  of  and  in  oourae 
of"  the  emploiiment  iiHthIn  the 
meaning  of  Workmen'^  Cotnpenao- 
(ton  Statutes.      lUlfif,  HUtt. 

General  rule  as  to.     IBiSF,  0)8. 

Injury  to  fainting  employee  by  ammouja 
tiirown  into  her  face  by  mistake. 
1918F,  225. 

Injury  from  vaccination  required  by  em- 
ployer.    1918F,  880. 

Deatli  from  fall  caused  by  epileptic  seizure. 
19J8F,  878. 

Injury  to  meeeenger  bov  who  climbs  on 
vehicle  to  expedite   his  work,      1918F, 

Injury  by  lightning.     1B18F,  923,  932. 

h'reeEing  of  toe  resulting  in  amputation  of 
leg.     J918K,  021. 

Injury  by  siinBtroke.     1018F,  918. 

Injury  by  lire  caused  by  lighting  cigarette. 
iei8F,  888. 

Injury  while  crossing  street  to  telephone 
for  materials  for  work.    191SF,  891. 

Injury  before  working  hours  but  while  se- 
curing materials  for  work.    IQISF,  891. 

Injury  to  workman  while  going  to  work. 
:918F,  883,  885. 

Ext«Bt  of  reeoverf, 

Fffect  of  statutory  provision  estimating  re- 
covery   in    case    of    injury    to    minor. 

1Q18F,  177. 


1265 

Right  of  employer  to  credit  for  payment 
made  to  employee  by  third  person  for 
injurv.     1918F.  521, 

Computation  of  average  weekly  wages- 
1B178F,  862. 

Who    entitled   to    oonp«ma»tIom. 

Annotations. 

Right  of  personal  representatives  t» 
compensation  that  uxw  being  paid 
to  depetidcnts  or  employees.  1918F, 
6S3. 

Recovery  of  compensation  by  nonresi- 
dent alien  dependents.  1918F, 
4B9. 

Who  are  "dependents"  tvWitn  the 
meaning  of  the  Oompenaattan  Stat- 
iiteit.     1918F,  *S3. 


WRIT   AHD   PROCESS. 


_ „  iudgmcnt 

agahint  partteH  designated  in  •eru- 
ice  by  publication  as  Miiknoien. 
191SF,  eo9. 


AnnotaHtm. 

LiabilUy  of  principal  for  servlcee  per- 

formed       under       t)Ontirat)t       trUA. 

191SE,  0<. 
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